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PBEFAOE  TO  ELEVENTH  EDITION. 


Since  the  last  edition  of  this  work  was  published  in  1914,  more  than  two 
thousand  bankruptcy  cases  have  been  decided  in  the  Federal  and  State  courts, 
and  two  important  amendments  have  beeii  enacted  by  Congress,  materially 
affecting  bankruptcy  practice.  Many  of  the  cases  are  of  great  importance 
and  have  tended  to  dispose,  finally,  of  controverted  questions.  These  facts 
are  sufficient  in  themselves  to  justify  tha  publishers  of  Collier  on  Bankruptcy 
in  contixiuing  the  well-established  policy  of  publishing  periodical  editions 
of  the  work. 

The  work  has  been  largely  rewritten  and  many  parts  of  it  have  been 
rearranged.  The  general  scheme  of  retaining  the  sections  of  the  Bankruptcy 
Act  as  the  basis  of  the  work,  placing  the  discussion  or  treatise  under  the 
several  sections,  has  been  so  well  received  by  the  profession  that  it  has  been 
deemed  advisable  to  retain  this  method  of  treatment.  The  analysis  of 
subject-matter  under  the  section  has  been  made  more  in  detail  —  many 
headings  having  been  inserted  which  were  not  in  former  editions.  This  will 
obviously  make  the  great  mass  of  the  law  more  available  for  use. 

The  notes  have  been  much  amplified,  by  including  therein  copious  extracts 
from  decisions  and  findings  of  flie  courts  on  important  matters.  The  cases 
which  merely  reiterate  previous  rulings  have  been  cited  in  their  appropriate 
connection. 

The  publishers  and  editor  are  much  gratified  at  the  favorable  reception 
of  this  book  through  its  numerous  editions  over  a  period  of  nearly  twenty 
years.  No  other  work  on  the  subject  has  been  published  so  often.  Each 
has  met  with  the  approval  of  bench  and  bar.  It  is  on  this  account  with 
pardonable  confidence  that  it  is  anticipated  that  this  edition  will  meet  the 
favor  of  bankruptcy  practitioners  and  others  interested  in  the  subject. 

The  book  has  been  reindexed.  The  increase  in  the  size  is  occasioned  by 
the  ever-increasing  number  of  bankruptcy  cases.  This  increase  may  be 
noted  by  a  comparison  of  the  new  table  of  cases  in  this  edition  with  those 
in  former  editions.  This  edition  includes  citations  of  and  quotations  froin 
all  cases  reported  in  the  American  Bankruptcy  Reports,  down  to  and  includ- 
ing volume  38. 

Frank  B.  Gilbert. 
October  1,  1917. 


PREFACE  TO  TENTH  EDITION. 


The  tenth  edition  of  this  work  brings  down  to  date  the  former  edition^ 
including  all  the  recent  reported  cases  on  the  subject.  Many  new  and  im- 
P9rtapt  questions  have  arisen  since  the  last  edition  which  have  been  con- 
sidered and  determined,  and  which  must  necessarily  be  treated  to  make  the 
work  complete  and  comprehensive.  The  changes  in  the  law  of  bankruptcy 
are  constant  and  varied.  While  the  tendency  has  been  toward  definiteness, 
and  many  former  inconsistencies  and  conflicts  in  the  authorities  have  been 
eliminated  by  authoritative  decisions  of  the  United  States  Supreme  Court, 
new  difficulties  have  appeared  which  have  produced  a  lack  of  harmony  in 
the  authorities.  It  has  therefore  been  deemed  advisable  to  continue  the 
policy  of  publishing  periodically  a  new  edition  of  this  work  so  that  the 
thousands  of  lawyers  and  judges  who  are  actively  engaged  in  the  considera- 
tion of  questions  arising  in  bankruptcy  law  may  have  constantly  available 
the  very  latest  authoritative  expressions  upon  the  subject. 

This  edition  contains  all  the  recent  cases  on  bankruptcy  decided  by  State 
and  Federal  courts,  and  includes  citations  and  quotations  from  all  cases  re- 
ported in  the  American  Bankruptcy  Beports,  down  to  and  including 
volume  31. 

iujXM  1,  1914.  Frank  B.  Gh^bbt. 
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PBEFAOE  TO  NINTH  EDITION. 


It  will  be  noticed,  upon  an  examination  of  this  edition  of  Collier  on 
Bankruptcy,  that  the  work  has  been  greatly  enlarged,  and  that  the  entire  text 
and  notes  have  been  revised,  and  a  large  amount  of  new  matter  inserted.  In 
preparing  the  work  the  method  of  treatment  used  in  former  editions  has  been 
followed.  The  matter  in  the  text  has  been  classified  much  more  minutely 
than  in  former  editions.  The  great  volume  of  the  law  under  the  important 
sections  of  the  Bankruptcy  Act  has  necessitated  more  careful  and  complete 
analysis.  The  text  has  been  amplified  by  more  extensive  discussion  of  many 
of  the  troublesome  questions  which  have  arisen  to  disturb  the  minds  of  both 
lawyer  and  judge.  The  notes  have  been  increased  in  volume  and  number  to 
give  room  for  digests  of  cases  supporting  the  text,  and  extracts  of  opinions  of 
the  courts  relative  to  matters  of  importance  discussed/  in  the  text 

Mr.  Collier,  the  learned  author  of  the  first  edition  of  this  work,  clearly 
stated  his  reasons  for  treating  the  law  of  bankruptcy  as  a  branch  of  statutory 
law.  He  made  the  sections  of  the  bankruptcy  act  the  basis  for  his  discussion. 
Each  of  the  subsequent  editors  has  adopted  this  method,  so  that  Collier  on 
Bankruptcy  is  now  the  only  important  work  on  bankruptcy  which  has  so 
correlated  the  text  of  the  bankruptcy  act  with  the  discussion  thereon,  as  to 
recognize  the  principle  that  the  act  lies  at  the  foundation  erf  the  law  and 
practice  in  bankruptcy.  Without  the  bankruptcy  act  there  would  be  no  bank- 
ruptcy law.  The  subject  cannot  be  logically  and  effectually  treated  by 
relegating  the  act  to  an  appendix.  We  have  therefore  retained  the  former 
arrangement  of  placing  the  sections  of  the  act  in  their  consecutive  order, 
completing  the  discussion  under  each  section^  and  uniting  the  related  sub- 
jects by  appropriate  cross-references. 

Many  new  forms  have  been  added.  The  annotations  of  the  General  Orders 
are  much  more  complete  than  in  former  editions.  The  entire  work  has  been 
revised,  increasing  the  size  of  the  former  edition  more  than  one-third.  It  has 
been  somewhat  difficult,  under  our  plan,  to  compass  the  subject  within  one 
volume.  It  was  thought  desirable  to  accomplish  this,  even  at  the  expense 
of  making  the  volume  somewhat  bulky. 

The  cases  reported  in  the  American  Bankruptcy  Reports  to  the  end  of 
volume  27,  and  in  Federal  Reporter,  Volume  194,  and  in  United  States 
Supi?eme  Court  Reports,  Volume  224,  have  been  cited  and  discussed. 

Frank  B.  Gilbert. 

Albany,  N.  Y.,  August  15,  1912. 
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PREFACE  TO  EiaHTH  EDITION. 


The  eighth  edition  of  this  work  is  made  necessary  by  the  important  amend- 
ments to  the  Bankruptcy  Act  by  the  Act  of  June  25,  1910.  Kearly  two 
years  have  elapsed  since  the  publication  of  the  former  edition  and  in  that 
period,  about  five  hundred  bankruptcy  cases  have  been  reported,  many  of 
them  very  important.  The  amendments  of  1910  were  prepared  by  acknowl- 
edged experts  in  bankruptcy  law,  for  the  purpose  of  settliijg  many  disturbing 
questions,  in  respect  to  which  a  number  of  controversies  had  arisen,  and  of 
obviating  the  confusion  which  had  arisen  because  of  divergent  views  as  to  the 
compensation  of  receivers  and  trustees.  These  amendments  are  far  reaching 
in  their  effect.  They  completely  nullify  many  decisions  which  were  con- 
trolling in  the  several  jurisdictions.  In  view  of  the  many  changes  thus  made 
in  the  law,  the  publishers,  in  furtherance  of  their  policy  of  keeping  this  work 
abreast  of  the  times,  could  not  do  otherwise  than  cause  a  new  edition  thereof 
to  be  prepared  and  published. 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Eeports,  down  to  and  including  page  456  of  volume  24,  together 
with  other  cases  of  even  date,  not  included  in  that  series  because  not  deemed 
properly  within  the  scope  thereof. 

Fsjlsk  B.  Gilbert. 

Albany,  N.  Y.,  October  1,  1910. 
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P&EFACE  TO  SEVENTH  EDITION. 


This  new  edition  of  Collier  ou  Bankruptcy  is  published  in  pursuance  of 
the  publishers'  policy  of  keeping  the  work  abreast  of  the  development  of  the 
law  on  the  subject.  In  preparing  this  edition  it  has  seemed  necessary  to 
entirely  rewrite  a  large  portion  of  the  text.  The  method  of  treatment  used 
in  former  editions  has  been  followed  in  this,  but  the  discussion  under  the 
several  sections  of  the  bankruptcy  act  has  been  reclassified  and  extended. 
The  notes  have  been  made  more  prominent ;  many  of  the  new  and  important 
cases  cited  therein  being  digested  and  applied  to  the  principles  laiddown  in 
the  text. 

In  recognition  of  the  fact  that  the  law  of  bankruptcy  is  based  solely 
upon  the  Federal  Bankruptcy  Act,  the  several  sections  of  that  act  have  been 
-(clearly  set  forth  at  the  beginning  of  each  chapter.  Such  sections  are  ce- 
mented together  by  exhaustive  cross  references  at  the  end  of  each  section,  and 
in  the  foot  notes.  The  general  orders  containing  correlative  matter  are 
quoted  or  referred  to  as  the  occasion  demands.  As  in  former  editions,  the 
text  of  the  statute  has  thus  been  given  its  proper  place  in  the  work. 

It  is  desirable  to  call  attention  to  this  feature  of  the  work.  To  the  editor's 
mind  it  is  one  of  the  things  which  has  made  this  work  a  success.  If  it  had 
been  thought  advisable,  the  so-called  text-book  method  of  treating  the  subject 
might  have  been  adopted  without  additional  labor  or  expense.  The  experi- 
ence of  lawyers  and  judges  dealing  with  bankruptcy  has  shown  the  import- 
ance of  keeping  the  several  parts  of  the  statute  in  their  proper  relation  with 
the  discussion  to  which  they  pertain.  Every  bankruptcy  case  relates  to  some 
particular  provision  of  the  Bankruptcy  Act.  The  principle  laid  down  in  the 
ease  pertains  to  the  application  or  discussion  of  such  provision.  It  is  not 
desirable  to  disassociate  the  case  and  the  statute.  We  have  therefore  con- 
tinued our  former  method  of  treating  this  important  subject,  and  are  firm  in 
the  belief  that  it  is  what  the  practitioner  wants. 

The  general  orders  have  been  separately  treated ;  all  of  the  cases  pertain- 
ing thereto  having  been  grouped  and  considered  thereunder.  This  is  a  new 
feature  which  will  prove  serviceable.  A  complete  new  index  has  been  made 
covering  the  entire  subject. 

The  cases  included  in  this  edition  are  those  contained  in  the  American 
Bankruptcy  Reports  down  to  and  including  the  first  three  numbers  of  volimie 
21  thereof,  together  with  such  English  cases  and  cases  arising  under  the 
former  bankruptcy  acts  as  are  applicable. 
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X  '  Preface  to  Seventh  Edition. 

Much  of  the  valuable  matter  contained  in  former  editions  of  this  work  has 
been  retained.  The  many  important  and  trustworthy  comments  upon  the 
law  made  by  Mr.  Hotchkiss  in  the  Fourth  Edition  will  still  be  found  in  their 
places,  with  such  elaboration  as  seems  necessary  to  conform  with  recent  devel- 
opments in  the  law. 

Fkank  B.  Gilbert. 

Albany,  May  1,  1909. 


PREFACE  TO  SIXTH  EDITION. 


Two  years  have  elapsed  ;3iiice  the  former  edition  of  this  work  was  pub- 
lished. During  this  time  nearly  600  cases  involving  the  interpretation  and 
application  of  the  National  Bankruptcy  Act  have  been  decided,  all  of  which 
have  been  reported  in  volumes  13  to  16,  and  in  the  first  three  numbers  of 
volume  17  of  the  American  Bankruptcy  Reports.  Many  of  these  cases  con- 
clusively settle  disputed  questions  and  are  authoritative  declarations  of  im- 
portant doctrines.  The  character  of  these  cases  has  required  occasional 
modifications  of  the  text  of  the  former  edition.  In  many  instances  new 
paragraphs  and  subdivisions  have  been  inserted  for  the  purpose  of  conform- 
ing the  text  to  the  trend  of  the  judicial  decisions. 

The  law  of  bankruptcy  is  based  upon  the  Federal  statute.  Explanatory 
and  illustrative  cases  are.  cited  and  commented  upon  in  this  edition,  as  in  the 
former  editions,  for  the  purpose  of  clearly  showing  what  the  statute  means 
and  how  it  should  bo  applied.  It  may  be  safely  assumed  that  this  important 
subject  may  not  be  properly  treated  in  any  other  way.  Ve  have  endeavored 
in  this  edition  to  bring  before  the  practitioner  first  the  statute  and  then  the 
decisions  in  their  legitimate  relations  without  magnifying  the  importance  of 
the  one  to  the  detriment  of  the  other.  It  is  suggested  that  in  so  doing  the 
valuable  results  of  former  editions  have  been  retained. 

The  constant  and  continued  use  of  Collier  on  Bankruptcy  by  the  courts  and 
the  profession,  as  evidenced  by  the  frequent  citations  therefrom  in  the  re- 
ported decisions,  has  more  than  justified  a  retention  of  the  method  of  treat- 
ment adopted  in  former  editions.  All  the  recent  cases  are  cited  in  their 
proper  connection  and  are  discussed  and  commented  upon  when  deemed  neces- 
sary. The  commanding  position  which  this  work  occupies  among  text-books 
upon  this  .subject  has  brought  home  to  the  publishers  the  necessity  of  keeping 
it  strictly  up  to  date,  and  hence  this  new  and  revised  edition.  It  is  hoped 
that  this  edition,  like  its  predecessors,  will  meet  with  the  approval  of  the 

bench  and  the  bar. 

Fkank  B.  Gilbert. 

Albany,  N.  Y.,  April  15,  1907. 
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PBEFAOE  TO  FIFTB  EDITION. 


The  fourth  edition  of  this  work  was  written  and  published  soon  after  tie 
enactment  of  the  important  amendments  of  1903  to  the  bankruptcy  act. 

Many  important  cases  have  been  decided  and  reported  during  the  iwo 
years  which  have  elapsed  since  the  publication  of  the  fourth  edition^  many  of 
them  bearing  directly  upon  the  effect  of  the  amendments  of  1903.  These 
cases  have  been  referred  to  in  their  appropriate  connection  in  this  new  edi- 
tion. The  text  of  the  former  edition  has  been  rewritten  wherever  necessary 
to  conform  it  to  subsequent  authorities,  and  much  new  matter  has  been  added 
supplementing  and  amplifying  its  many  valuable  features. 

The  progress  and  ever  increasing  volume  of  the  law  of  bankruptcy  is  evi- 
denced by  the  number  of  cases  reported  during  the  two  years  intervening 
between  this  and  tiie  prior  edition  of  this  work.  These  cases  run  through 
volumes  9,  10,  11,  and  12,  and  the  first  number  of  volume  13  of  the  American 
Bankruptcy  Reports.  All  of  these  cases  have  been  referred  to  or  discussed 
and  considered  in  this  edition  of  this  work.  The  many  valuable  notes  in 
these  reports  are  frequently  used  or  referred  to. 

The  number  and  importance  of  these  cases  and  their  instructive  value  as 
interpretations  of  the  amended  bankruptcy  act  of  1903  and  the  policy  adopted 
by  the  publishers  to  keep  this  work  in  advance  of  every  other  work  upon  the 
subject  render  imperative  this  new  and  revised  edition. 

Prank  E.  Gilbeie^t. 
Albany,  N.  Y.,  February  1,  1905. 
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PREFACE  TO  FOURTH  EDITION. 


The  death  of  Mr.  Eaton,  the  author  of  the  third  edition,  made  necessary 
the  choice  of  a  successor.  Originally,  the  writer's  purpose  was  merely  to 
bring  Mr.  Eaton's  edition  down  to  date.  The  increasing  importance  of  the 
federal  bankruptcy  system  and  the  probability  of  important  amendments, 
early  caused  the  abandonment  of  that  purpose,  and  the  writing  of  the  book 
anew.  The  result  is  a  new  work.  The  present  author  has,  however,  fre- 
quently drawn  from  his  predecessors'  conclusions,  and  gladly  records  his  debt 
to  them. 

This  rewriting  has  made  possible  some  changes : 

The  cases  referred  to  are  cited  in  foot-notes,  not  in  the  body  of  the  text, 
with,  it  is  hoped,  such  completeness  as  to  make  the  work  a  table  of  cases  on 
the  law  of  bankruptcy,  as  well  as  a  text-book.  The  citations  are  largely  to 
precedents  under  the  present  law,  but  those  thought  valuable  under  previous 
laws  are  also  included.  Keference  is  made,  where  possible,  to  both  the  Amer- 
ican Bankruptcy  Reports  and  the  Federal  Reporter,  and,  in  the  court  of  last 
resort,  to  the  United  States  Reports. 

(Quotations  from  reported  cases  have  been  eliminated  from  the  text; 

Disputed  points  are  not  elaborately  discussed,  the  work  being  intended  for 
the  practitioner  who  is  perhaps  unfamiliar  with  this  branch  of  jurisprudence, 
rattier  than  the  student  of  or  expert  in  it. 

Through  the  ^^  cross-references  "  at  the  head  of  each  Section,  all  analogous 
prorisions  in  the  present  law,  as  well  as  those  in  the  former  laws  and  the 
English  Bankruptcy  Acts  of  1883  and  1890,  are  compacted  into  a  few  para- 
graphs, and  the  text  and  the  statute  thus  webbed  together.  To  a  Genera] 
Index,  far  more  complete  than  in  the  earlier  editions,  has  been  added  a  system 
of  short  indices,  called  ''  Synopses  of  Sections,"  at  the  head  of  each  Section, 
by  ranoing  which  the  investigatar  may  quickly  reach  the  paragraph  pertinent 
to  his  quest.  The  General  Orders,  Official  Forms,  and  Supplementary 
Forms  have  also  been  carefully  indexed. 

Much  more  space  has  been  given  to  practice  than  in  the  previous  editions, 
and,  for  convenience  of  reference,  all  paragraphs  bearing  on  it  have  been 
indexed  by  sections  under  *^  Practice  "  in  the  General  Index.  The  General 
Orders  have  also  been  annotated  and  criticised  and  the  Official  Forms  cross- 
referenced. 

A  long  list  of  "  Supplementary  Forms,"  based  on  the  experience  of  a 
referee  in  bankruptcy  and  the  daily  inquiries  of  the  profession,  has  been 
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added.  These,  while  in  no  seime  official,  will,  it  is  hoped,  supply  precedents 
for  many  of  the  papers  niseklM  in  a  bankruptcy  p-rbce^dliKg;  Where  the  Offi- 
cial Forms  do  not  fit  the  law  or  the  General  Orders,  new  forms  are  offered 
as  substituted. 

The  abstracts  of  the  exemption  laws  of  the  States,  and  the  lists  of  the  fed- 
eral judges  and  clerks,  and  of  the  terms  of  court  in  the  various  districts,  have 
been  omitted. 

The  amendments  of  1903  are  indicated  by  italics,  matter  omitted  from  the 
original  statute  being  placed  in  the  foot-notes.  The  discussion  of  the  amend- 
ments, themselves,  is  made  as  complete  as  possible  —  there  being  as  yet  no 
decisions  construing  them  —  and  is  based  largely  on  the  writer's  knowledge 
of  the  purposes  of  the  framers  of  the  amendatory  act  and  the  genesis  of  the 
successive  bills  that  resulted  in  that  act. 

The  preparation  of  the  work  has  stretched  over  more  than  a  year,  and  it 
has  been  frequently  revised  to  meet  later  decisions  and  changes  in  the  then 
pending  amendatory  bill.  For  its  errors  in  conclusion  or  statement,  the 
writer  asks  the  indulgence  of  all  who  recognize  that  to  err  is  human.  Such 
as  it  is,  the  work  voices,  doubtless  imperfectly,  the  purpose  of  one  who,  recog- 
nizing that  the  bankruptcy  system  has  now  come  to  stay,  earnestly  desires  to 
make  its  principles  and  procedure  both  clearer  to  the  general  practitioner  and 
available  even  to  the  layman  whose  daily  round  is  to  give  credit  and  collect 
his  due. 

The  grateful  acknowledgment  of  the  writer  is  due  to  Washington  A.  Rus- 
sell, Esq.,  of  the  Buffalo  bar,  for  his  preparation  of  the  Table  of  Cases  and 
his  work  in  connection  with  the  foot-notes;  also  to  many  of  his  brethren  of 
the  referees'  courts  for  suggestions  and  encouragement. 

Nor  can  the  writer  forbear  to  mention  in  this  place  the  work  in  behalf  of 
the  amendatory  bill  of  The  National  Association  of  Credit  Men,  and  espe- 
cially its  tireless  and  resourceful  Secretary,  William  A.  Prendergast,  of  New 
York.  Without  the  earnest  and  early  advocacy  of  the  Ray  bill  by  that  Asso- 
ciation, its  passage  would  have  been  doubtful,  if  not  impossible.  Without 
immediate  remedial  legislation,  the- law  itself  would  have  been  repealed. 
This  record  of  appreciation  by  one  who  believes  that  a  permanent  bankruptcy 
system  is  necessary  to  a  credit-giving. nation  is,  therefore,  gladly  made. 

William  H.  Hotchkiss. 
Buffalo,  N.T.,  Jfarcfe  16,  1903. 
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In  his  modest  preface  to  the  first  edition  of  this  book  the  author  stated  that 
his  work  was  in  the  nature  of  a  pioneer  undertaking  intended  to  "  blaze  the 
way  "  and  aid  in  answering  the  questions  which  might  arise  before  adjudica- 
tions became  plentiful.  It  is  pleasant,  to  know  that  Mr.  Collier's  scholarly 
and  exhaustive  book  has  not  only  assisted  the  practitioner  to  understand  a 
complicated  statute,  the  siAject  matter  of  which  is  new  to  most  of  the  present 
generation,  but  has  also  helped  greatly  in  the  judicial  construction  and  inter- 
pretation of  that  statute.  It  is  gratifying,  too,  that  the  author's  answers  to 
many  of  the  numerous  questions  which  he  foresaw  would  arise  under  this  Act 
have  proved  to  be  correct. . 

In  the  two  and  a  half  years  during  which  the  Act  has  been  in  force  and 
since  the  publication  of  the  first  edition  of  this  book,  most  of  the  sections  of 
the  Act  have  been  judicially  construed.  This  fact  alone  makes  a  new  edition 
at  this  time  imperative.  The  bankruptcy  decisions,  under  the  law  of  1898, 
have  been  collated  in  the  present  edition  and  their  results  set  forth  in  rules 
of  construction.  The  editor  has  quoted  largely  from  the  more  important 
opinions  because  he  believes  that  the  bar  will  find  it  desirable  to  have  the 
exact  language  of  the  court  deciding  the  questions  arising  under  the  Act.  It 
is  not  claimed  that  the  book  dispenses  with  the  use  of  the  reported  cases  but 
merely  that  this  method  guides  the  practitioner  most  surely  and  quickly  to  an 
intelligent  knowledge  of  the  effect  of  such  decisions  and  where  they  may  be 
found.  All  of  Mr.  Collier's  work  which  has  a  permanent  and  historical  value 
has  been  retained,  while,  at  the  same  time,  no  effort  has  been  spared  to  make 
the  revision  complete  and  to  make  the  book  a  thoroughly  up-to-date,treatise 
on  the  principles  of  the  bankruptcy  law  and  guide  to  bankruptcy  practice. 

With  the  hope  that  this  purpose  has  been  fairly  realized,  the  editor  submits 
his  work  to  the  kindly  indulgence  of  his)  professional  co-laborers. 

James  W.  Eaton, 
Ai3Ainr,  K  T..  November  17,  1900. 
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I  I 


In  presenting  to  the  profession  and  to  the  public^  an  enlarged 
edition  of  my  work  on  bankruptcy,  it  is  but  proper  that  the  character 
and  extent  of  the  additions  be  explained.  In  this  edition  the  forms 
which  appeared  in  the  original  edition  have  been  superseded  by  the  official 
forms  just  promulgated  by  the  Supreme  Court;  and  the  rules  and  orders  in 
bankruptcy  prescribed  by  the  same  court  have  been  inserted.  Not  only  is 
the  full  text  of  these  rules  and  forms  given,  but  an  exhaustive  index  of  them 
has  been  made,  and  they  have  been  annotated  and  cross-referenced  as  far  as 
their  nature  permits.  The  fact  that  by  rule  XXXVII  it  is  provided  that  in 
proceedings  in  equity  instituted  for  the  purpose  of  carrying  into  effect  the 
provisions  of  the  bankruptcy  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  prescribed  by  the  United  States  Su- 
preme Court  shall  be  followed,  has  led  me  to  insert  these  rules ;  and  a  detailed 
index  accompanies  them. 

A  list  of  the  judges  of  the  United  States  District  Courts  and  of  the  clerks 
thereof,  and  the  addresses  of  the  clerks,  has  been  inserted  for  the  convenience 
of  attorneys. 

The  almost  universal  tendency  on  the  part  of  practitioners, —  in  some  cases 
enforced  by  local  rulings  of  district  courts  —  to  withhold  proceedings  in 
bankruptcy  until  the  promulgation  of  the  official  rules,  has  resulted  in  an 
almost  complete  absence  of  adjudications  under  the  new  law.  Consequently 
the  enlarged  edition  contains,  besides  the  additions  above  mentioned,  no 
changes  in  the  text  of  the  original  edition  except  the  correction  of  a  few  typo- 
graphical errors,  and  the  changing  of  the  abstract  of  the  exemption  laws  of 
Louisiana  to  x5orrespond  with  a  new  statute  of  that  state  recently  passed  and 
to  go  into  effect  upon  January  1,  1899.  It  is  believed,  however,  that 
everything  affecting  the  law  and  practice  of  bankruptcy  is  embodied  in  the 
book. 

The  marked  favor  shown  to  the  work, —  the  original  edition  of  which  was 
exhausted  on  the  day  of  issue  and  of  which  there  have  been  already  four  re- 
prints,—  is  a  matter  for  which  the  author  tenders  his  sincerest  thanks.  That 
the  book, —  now  more  full  and  complete  than  ever  before  and  embracing,  in 
one  volume,  the  statute  itself,  the  official  rules,  forms  and  orders,  the  exemp- 
tion laws  of  all  the  states,  the  equity  rules,  exhaustive  comment,  and  full  cita- 
tion of  all  authorities  now  applicable, —  may  be  of  further  aid  to  the  mem- 
bers of  the  profession  and  may  assist  them  in  the  construction  and  application 
of  the  law  and  in  practice  under  its  provisions,  is  the  wish  of 

THE  AUTHOR. 

Auburn,  N.  Y.,  November  29,  1&98. 
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The  Law  of  Bankruptcy  is  purely  statutory  both  in  its  origin  and  in  its 
development.  Underneath  it  lies  the  one  great  fundamental  principle  that 
when  a  person's  property  is  insufficient  to  pay  in  full  all  of  his  creditors,  it 
shall  be  equitably  divided  pro  rata  among  them;  but  there  is  probably  no 
other  principle  which  can  be  said  to  be  fixed  and  permanent  and  fundamental. 
Even  in  England,  where  there  has  been  a  continuous  system  of  bankruptcy 
for  over  three  hundred  years,  that  system  has  been  developed  rather  by  par- 
liamentary legislation  than  by  judicial  decision ;  while  in  the  United  States 
80  infrequent  and  spasmodic  has  been  the  exercise  by  Congress  of  its  constitu- 
tional powers  upon  the  subject  that  we  can  hardly  claim  that  bankruptcy  is 
a  part  of  our  system  of  jurisprudence.  It  has  been,  in  the  past,  rather  in  the 
nature  of  fragmentary  statutory  legislation,  the  various  enactments  on  the 
subject  being  separated  by  intervals  of  decades,  and  each  presenting  im- 
portant features  not  appearing  in  those  preceding  it,  and  often  the  later  acts 
containing  provisions  which  evidenced  a  different  purpose  and  policy  than 
those  of  the  earlier  acts.  So  entirely  unstable  and  unfixed  is  bankruptcy  as 
a  system  of  law  that  under  the  last  two  statutes,  as  will  be  seen  by  reference 
to  the  notes  under  section  12  of  the  present  work,  the  courts  have  very  fre- 
quently been  called  upon  to  determine  what  is  a  bankruptcy  law,  and  what 
the  "  subject  of  bankruptcy  "  includes.  The  successive  statutes  have  effected 
different  classes  of  persons,  have  materially  changed  the  manner  of  procedure, 
have  differed  radically  as  to  the  acts  to  be  regarded  as  acts  of  bankruptcy  and 
have  at  times  enlarged  and  at  other  times  restricted  the  rights  of  creditors, 
or  the  benefits  conferred  and  the  duties  imposed  upon  bankrupts.  Not  only 
have  there  been  changes,  but  the  changes  have  not  always  tended  toward  any 
one  end  or  indicated  any  fixed  purpose.  Like  all  laws  of  statutory  creation 
the  development  of  the  American  bankruptcy  system  has  not  been  harmo- 
nious and  synunetrical. 

The  study  of  bankruptcy,  then,  is  a  matter  of  statutory  construction.  The 
law  must  be  considered  and  applied  and  enforced  as  it  appears  enacted,  not 
as  general  notions  of  equity  may  seem  to  indicate  as  proper.  The  aim  of  the 
author  of  this  book  has  been  to  study  the  bankruptcy  act  of  1898,  to  analyze 
its  provisions  and  terms ;  in  fine  to  ascertain  the  expressed  will  and  intention 
of  Congress.  Following  the  general  principle  of  the  law  of  construction  that 
«aeh  part  of  a  statute  or  document  is  to  be  construed  with  reference  to  the 
whole,  each  section  has  been  considered  in  connection  with  all  others  on  the 
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same  or  kindred  topics,  and  copious  cross-references  have  been  given  under 
the  various  sections. 

But  it  is  not  to  be  denied  that  the  predent  bankruptcy  act,  though  pre- 
senting many  points  of  dissimilarity,  is  fiiibsiantially  like  that  passed  in  1867, 
and  also  bears  many  resemblances  to  those  passed  in  1800  and  1841.  The 
fact  has  not  been  overlooked  that  the  adjudicated  cases  decided  under  those 
acts  not  only  shed  light  on  the  meaning  of  terms  and  provisions  of  the  present 
act,  but  that  in  very  many  cases  they  are  indisputably  clear  authorities.  In 
so  far  as  these  cases  are  applicable  we  have  cited  them,  and  for  every  legal 
proposition  unqualifiedly  stated,  judicial  authority  is  given.  Many  of  the 
cases  cited  are  now  analogous  rather  than  decisive;  but  it  is  believed  they 
sustain  the  points  made.  The  reader  will,  of  course,  bear  in  mind  that  when 
a  case  is  cited  upon  a  given  point,  it  is  by  us  claimed  to  be  applicable  or  anal- 
ogous only  as  to  that  particular  point.  Upon  other  matters,  by  reason  of 
differences  between  the  present  and  former  acts,  it  may  be  entirely  inappli- 
cable and  incorrect  as  an  exposition  of  the  present  law.  While  an  attempt 
has  been  made  i6  give  all  applicable  decisions,  we  have  also  endeavored  to 
omit  all  that  would  mislead  and  confuse.  To  show  to  what  extent  the  cases 
may  still  be  considered  authorities,  special  pains  have  been  taken  to  point 
out  the  differences  between  the  statutes,  and  with  this  aim  in  view  under  each 
section  we  give  the  analogous  provisions  in  all  the  former  acts,  and  as  an 
appendix  have  inserted,  for  purposes  of  comparison,  the  full  text  of  the  act 
of  1867  with  all  amendments  up  to  the  time  of  its  repeal. 

While  the  authority  of  decided  cases  is  cited  for  every  legal  proposition 
which  is  stated  without  qualification,  we  have  felt  that  we  would  fail  in  prop- 
erly performing  the  work  undertaken  if,  because  of  the  lack  of  adjudicated 
cases,  no  study  should  be  given  to  and  no  comment  made  upon  the  great  num- 
ber of  questions  which  spring  up  from  the  new  and  changed  provisions  of  the 
act.  In  considering  these  we  have  not,  however,  always  felt  called  upon  to 
answer  them  dogmatically ;  but  they  have  all  been  discussed  and  treated,  and 
everything  bearing  upon  them  laid  fully  and  fairly  before  the  reader. 

We  take  this  opportunity  of  publicly  extending  our  thanks  to  H.  Noyes 
Greene,  Esq.,  of  the  Troy,  N.  T.,  bar,  for  assistance  in  preparing  the  index 
to  this  book  and  the  table  of  cases ;  also  to  William  H.  Hotchkiss,  Esq.,  of 
Buffalo,  N.  Y.,  referee  in  bankruptcy  for  Erie  county,  for  his  assistance  in 
the  preparation  of  the  forms. 

In  presenting  the  work  to  the  profession  we  do  so  with  hesitancy.  Of  its 
shortcopiings  and  failings  few  will  be  more  keenly  conscious  than  ourselves, 
but  we  ask  that  those  who  use  it  will  bear  in  mind  that  the  book  is  in  the 
nature  of  a  pioneer  undertaking.  It  could  without  question  be  made  more 
accurate,  full  and  complete  if  its  publication  could  be  delayed  until  the  courts 
should  have  construed  the  provisions  of  the  statute  and  judicially  answered 
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all  the  questions  that  might  arise,  and  if  then  it  were  made  a  mere  digest  of 
their  decisions.  But  the  demand  of  the  bar  is  for  a  work  that  will  to  some 
extent,  at  least,  aid  them  in  the  solution  of  the  questions  that  will  arise  in  the 
early  months  of  practice  under  the  act,  before  adjudications  are  plentiful. 
This  task  of  "  blazing  the  way  "  is  here  undertaken,  and  in  proportion  to  the 
difficulty  of  the  task  we  ask  the  leniency  of  the  critic. 

Wm.  Millee  Collieb. 
AuBUBW,  N.  Y.,  September  10,  1898. 
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SECTION  ONE 
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MEANING  OF  WORDS  AND  PHRASES 

§  1.  Meaning  of  Words  and  Ph!*aBes. — a  The  words  and  phrases  used 
in.  this  act  and  proceedings  pur 9U£knt 'hereto  shall,  unless  the  same 
be  inconsistent  with  the  context,  be  CjanHtj^ued  as  follows:  (1)  **A 
person  against  whona  a  petition  has  been  jiUd  ''  i^hall  include  a  person 
who  has  filed  a  voluntary  petition;  (2)  '*  adjudication  "  shall  mean 
the  date  of  the  entry  of  a  decree  that  the  defendant,  ui  a  bankruptcy 
proceeding,  is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the 
date  when  such  decree  is  finally  confirmed;  (3)  '*  appellate  courts  " 
shall  include  the  circuit  courts  of  appeals  of  the  United  States,  the 
supreme  courts  of  the  Territories,  and  the  supreme  court  pf  the 
United  States;  (4)/*  bankrupt  "shall  include  a  person  against  whom 
an  involuntary  petition  or  an  application  to  set  a  composition  aside 
or  to  revoke  a  discharge  has  been  filed,  or  who  has  filed  a  voluntary 
petition,  or  who  has  been  adjudged  a  bankrupt;  (5)  **  clerk  "  shall 
mean  the  clerk  of  a  court  of  bankruptcy;  (6)  **  corporations  "  shall 
mean  all  bodies  having  any, of  the  powers  and  privileges  of  private 
corporations  not  possessed  by  individuals  or  partnerships,,  and  shall 
include  limited  or  other  partnership  associations  organized  under 
laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  **  courts  "  shall  mean  the  court  of  bankruptcy 
in  which  the  proceedings  are  pending,  and  may  include  the  referee; 
(8)  '*  courts  of  bankruptcy  ''  shall  include  the  district  courts  of  the 
United  States  and  of  the  Territories,  the  supreme  court  of  the 
District  of  Columbia,  and  the  United  States  court  of  the  Indian 
Territory,  and  of  Alaska;  (9)  **  creditor  ''  shall  include  any  one  who 
owns  a  demand  or  daim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney,  or  proxy;  (10)  **  date  of  bank- 
ruptcy,'^ or  **  time  of  bankruptcy,''  or  **  commencement  of  proceed- 
ings," or  **  bankruptcy,"  with  reference  to  time,  shall  mean  the  date 
when  the  petition  was  filed;  (11)  **  debt  "  shall  include  any  debt, 
demand,  or  claim  provable  in  bankruptcy;  (12)  *'  discharge  "  shall 
mean  the  release  of  a  bankrupt  from  all  of  his  debts  which  are 
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provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act ; 
(13)  *'  document  "  shall  include  any  book,  deed,  or  instrument  in 
writing;  (14)  **  holiday ''  shall  include  Christmas,  the  Fourth. of 
July,  the  Twenty-second  of  February,  and  any  day  appointed  by 
the  President  of  the  United  States,  or  the  Congress  of  the  United 
States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanksgiving; 
(15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this 
act  whenever*  the  aggregate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  with  intent  to  defraud, 
,  hinder  or  delay  his  creditors,  shall  nx)£,*at  a  fair  valuation,  be  sufB- 
ioient  in  amount  to  pay  his  debts  ;;,(1Q')/-*  judge  '*  shall  mean  a  judge 
of  a  court  of  bankruptcy^  ndi'-jftcluding  the  referee;  (17)  **  oath  '* 
shall  include  aflSrmation-; ''(.IS)/ *  *  oflBcer  ^'  shall  include  clerk,  marshal, 
receiver,  referee^,  anH  trtstee,  and  the  imposing  of  a  duty  upon  or 
the  forbidding 'oi  Vn  a\;t  by  any  officer  shall  include  his  successor  and 
by  any  per^On^ftklhorized  by  law  to  perform  the  duties  of  such  officer; 
(19)  •'*:peK»ons  "  shall  include  corporations,  except  where  otherwise 
specified,  and  officers,  partnerships,  and  women,  and  when  used  with 
reference  to  the  commission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  acts,  and  the 
agents,  officers,  and  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations;  (20)  *'  petition  '' 
shall  mean  a  paper  filed  in  a  court  of  bankruptcy  or  with  a  clerk  or 
deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bankruptcy  by  a  debtor 
therein  named;  (21)  **  referee  "  shall  mean  the  referee  who  has 
jurisdiction  of  the  case  or  to  whom  the  case  has  been  referred,  or 
any  one  acting  in  his  stead;  (22)  **  conceal  "  shall  include  secrete, 
falsify,  and  mutilate;  (23)  ''secured  creditor"  shall  include  a 
creditor  who  has  security  for  his  debt  upon  the  property  of  the 
banki*upt  of  a  nature  to  be  assignable  under  this  act,  or  who  owns 
such  a  debt  for  which  some  indorser,  surety,  or  other  persons 
secondarily  liable  for  the  bankrupt  has  such  security  upon  the 
bankrupt's  assets;  (24)  **  States  '^  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  District  of  Columbia;  (25)  **  trans- 
fer "  shall  include  the  sale  and  every  other  and  different  mode  of 
disposing  of  or  parting  with  property,  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security;  (26)  **  trustee  "  shall  include  all  of  the  trustees  of  an 
estate;  (27)  **  wage-earner  '*  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year;  (28)  words  importing  the 
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masculine  gender  may  be  applied  to  and  include  corporations,  part- 
nerships, and  women;  (29)  words  importing  the  plural  number  may 
be  applied  to  and  mean  only  a  single  person  or  thing;  (30)  words 
importing  the  singular  number  may  be  applied  to  and  mean  several 
persons  or  things. 


Analogoiu  pro^ririona.   In  U.  S.:     Act  of  1867,  f  48;  R  S.,  |  6013. 
I9  Bng,:     Act  of  1883,  f  168. 

Cron-referencet:  PerBons  against  whom  petition  may  be  tiled,  Bankr.  Act,  I  67-c.  Adjudica- 
tion, Id.  If  18-e-g,  38-a(l).  Appellate  courts,  Id.  |§  24,  25.  Banlcrupt,  Id.  all  sections. 
Clerk,  Id.  If  51,  71.  Corporations,  Id.  {  S-a  (4).  Courts,  Id.  {  39-a,  and  generally. 
Courts  of  bankruptcy,  Id.  I  2,  and  generaUy.  Creditors,  Id.  ||  66,  56,  67,  68,  69,  60. 
Debt,  Id.  {§  17,  63,  and  generally.  Discharge,  Id.  §§  14,  16,  17,  29.  Document,  Id. 
§§  21,  39,  47.  Insolvency,  Id.  f|  3,  60,  67.  Officer,  Id.  |§  2(3),  33,  51.  Persons,  Id. 
H  2(1),  3-a,  4.  Petition,  Id.  §|  18-a,  51^a-b.  Referee,  Id.  ||  39-48,  72,  and  generally. 
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earner,  Id.  If  4-b,  64-b(4). 
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I.  CONSTRUCTIOir  AND  BFFBCT  OF  9AJIKRUPTCY  ACT. 

a.  Constmotion.—  The  general  rules  of  statutory  construction,  applicable  to 
all  statutes,  may  be  applied  to  the  bankruptcy  act.  It  should  at  all  times 
be  borne  in  mind  that  the  act  is  remedial,  and  must  be  liberally  construed  with 
a  view  of  carrying  into  effect  its  obvious  purposes  and  intent.^  The  three 
fundamental  purposes  for  which  the  act  was  enacted  are:  (1)  That  a  debtor 
who  has  been  unfortunate,  and  become  unable  to  pay  his  debts,  might  be 
released  therefrom,  and  be  enabled  to  commence  his  business  life  anew,  relieved 
of  the  burden,  provided  that  he  has  not  been  guilty  of  fraudulent  or  other 
improper  practices.  (2)  That,  as  the  condition  and  price  of  being  so  released, 
he  should  turn  over  to  his  trustee,  fully  and  unqualifiedly,  all  of  his  property 
which  was  subject  to  the  demands  of  his  creditors.  (3)  That  this  property 
should  be  applied  equitably  and  ratably  to  the  payment  of  his  various  debts.^ 
The  courts  will  at  all  times  adopt  the  construction  which  tends  to  promote 
equity  and  equality  in  the  distribution  of  the  bankrupt's  estate  among  his 


1.  Act  is  remedial. —  The  bankruptcy  act 
is  remedial  and  should  be  construed  reason- 
ably and  according  to  the  fair  import  of  its 
terms  with  a  view  to  effect  its  objects  and  to 
promote  justice.  Southern  IxMin  4  Tniat  Co. 
V.  Benbow  (D.  C,  N.  Car.),  3  Am.  B.  R.  9, 
96  Fed.  514. 

In  the  case  of  Brown  v.  Barker »  8  Am.  B. 
R.  450,  463,  68  N.  Y.  App.  Div.  694,  74  N.  Y. 
Supp.  43,  the  court  says :  "  We  may  take 
judicial  notice  that  the  present  bankruptcy 
act  ia  the  result  of  a  long-continued  agita- 
tion and  discussion,  and  that  it  is  our  duty 
if  possible,  to  ao  construe  its  provisions, 
liberallv  if  necessary,  as  to  secure  the  objects 
for  which  it  was  created,  rather  than  by  a 
narrow  or  technical  construction,  to  defeat 
them." 

See  also  Botts  v.  Hammond  (C.  C.  A.,  4th 
Cir.),  3  Am.  B.  R.  776,  99  Fed.  916  (hold- 
ing that  the  act  la  remedial  and  should  be 
interpreted  reasonably  and  according  to  the 
fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice) ; 
Blake  v.  Francis- Valentine  Co.  (D.  C.,  Cal.), 
1  Am.  B.  R.  372,  89  Fed.  691  (citing  In  re 
MuHer,  Fed.  Cas.  9,912;  Silverman's  Case, 
Fed.  Cas.  12.855)  :  In  re  Scott  (D.  C,  Del.), 
1!  Am.  B.  R.  327,  331,  126  Fed.  981. 

The  bankruptcy  act  is  remedial  and  should 
bt  interpreted  reasonably  and  according  to 
the  fair  import  of  its  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice.  In 
working  out  the  objects  of  the  bankruptcy 
act,  the  courts  have  not  indulged  in  tech- 
nicalities wherever  a  liberal  procedure  was 
consistent  with  the  substantial  rights  of  the 
parties  in  interest.  Emerson  v.  Castor  (C.  C. 
A.,  6th  Cir.),  37  Am.  B.  R.  719. 

2.  Brown  v.  Barker,  8  Am.  B.  R.  450,  453, 
68  N.  Y.  App.  EHv.  594,  74  N.  Y.  "Supp.  43. 

Objects  of  act. —  There  are  two  principles 
which  lie  at  the  foundation  of  the  bank- 
ruptcy act:  (1)  That  the  debtor  may  be 
discharged  from  his  provable  debts ;  ( 2 )  that 


his  collectible  assets  may  be  divided  equitably 
and  ratably  among  his  creditors.  Continental 
Nat.  Bask  v.  Katz  (Super.  Ct.,  III.),  1  Am. 
B.  R.  19;  Reid,  Murdock  A  Co.  v.  Cross,  1 
Am.  B.  R.  84. 

it  is  the  purpose  of  the  bankruptcy  act  to 
convert  th6  aaaeta  6f  the  hmkropt  into  cash 
for  distribution  among  creditors,  and  then 
to  relieve  the  honest  debtor  from  th^  weight 
of  oppressive  indebtedneas,  and  permit  him 
to  start  afresh  free  from  the  obligation h 
and  responsibilities  consequent  upon  business 
misfortunes.  Williams  v.  U.  S.  Fidelity  & 
Guarantv  Co.,  236  U.  S.  549,  34  Am.  B.  R. 
181. 

The  proper  purposes  of  the  bankruptcy  act 
are:  First  (and  this  was  its  original  pur- 
pose) to  enable  creditors, to  protect  theni- 
selves'by  summary  process  against  the  frauds 
of  their  debtors  in  evading  the  pavment  of 
their  debts;  secdnd,  to  distribute  the  assets 
of  the  debtor  equally  nmeag  his  creditors ; 
and,  third,  to  relieve  debtors  from  the  burden 
of  debts  ovhich,  through  business  misfortune 
and  otherwise,  they  have  incurred  and  are 
unable  to  Miy.  Leidigh  Carriage  Co.  v. 
Stengel  (C.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  383, 
95  Fed.  637. 

The  object  of  the  bankruptcy  act  is  two- 
fold—  the  benefit  of  the  creditors  and  the 
relief  of  the  bankrupt.  It  is  not  necessary 
that  both  objects  shall  be  attainable  in  order 
to  warrant  proceedings  in  bankruptcy.  In 
many,  perhaps  a  majority  of  the  cases,  the 
relief  to  the  bankrupt  is  the  only  question, 
for  there  are  no  assets  to  distribute,  and  in 
manv  other  cases  the  benefit  and  relief  of 
creditors  is  the  only  object.  MacDonald  v. 
Tefft-Weller  Co.  (C.  C.  A.,  5th  Cir.),  11  Am. 
B.  R.  800,  806,  128  Fed.  381. 

The  equal  and  equitable  distribution  of  the 
estates  of  insolvents  and  their  disdiar^e 
from  the  obligation  of  their  debts  are  the 
ends  sought  by  proceedings  in  bankruptcy. 
Bankruptcy    without    insolvency,    actual     or 


1.] 


Construction  of  Act. 


creditors,*  and  will  protect  the  unsecured  creditors  against  those  who  under 
state  laws  are  given  liens  or  priorities.*  But  this  construction  should  not 
minimize  the  equally  important  purpose  of  releasing  an  honest,  unfortunate, 
and  insolvent  debtor  from  the  burden  of  his  debts  and  of  his  restoration  to 
business  activity,  in  the  interest  of  his  family  and  the  general  public.®  It  is  the 
duty  of  the  court  to  carry  into  effect  both  of  these  purposes  to  the  extent  which 
the  language  of  the  act  justifies,  and  to  prevent  schemes  and  artifices  to  avoid 
the  letter  and  spirit  of  the  law.*  The  act  miist  be  construed,  if  the  language 
will  permit,  so  as  to  secure  uniformity  in  the  fullest  measure,  and  to  avoid 
an  escape  of  its  beneficial  purposes  by  a  dishonest  tricky  debtor.^  Where 
the  language  of  the  act  is  plain  and  unambiguous  it  should  be  given  its  ordi- 
nary meaning ;  an  attempted  judicial  construction  will  only  lead  to  doubt  and 
confusion.*  The  ultimate  determination  of  the  meaning  of  the  provisions 
of  the  act  rests  with  the  Federal  courts,  and  they  are  not  bound  by  the  inter- 
pretation of  a  State  court.® 


presumed,  is  almost  inconceivable.  Bank- 
raptey  without  discbarge  for  the  honest 
debtor  is  a  contradiction  in  terms.  In  re 
Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787, 
790,  128  Fed.  137. 

See  also  Hicks  v.  Knost  (D.  C,  Ohio),  2 
Am.  B.  R.  153,  165,  94  Fed.  625;  Ross  v. 
.Saunders  (C.  C.  A.,  2d  Cir.),  6  Am.  B.  R. 
348,  105  Fed.  915;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  504,  136  Fed.  355. 

8.  Dtstribution  of  assets. —  The  proceedings 
thereunder  are  equitable  and  should  be  con- 
ducted on  broad  lines  to  accomplish  the 
ultimate  purpose  of  distributing  tlie  assets 
of  iiie  estate  pro  rata  among  the  bankrupt's 
creditors.  In  re  Faulkner  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  542,  citing  Atchison,  T.  &  S.  F. 
By.  Co.  V.  Hurley  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  396,  82  C.  C.  A.  453,  153  Fed.  503. 

The  enforcement  of  equality  among  cred- 
itors is  as  well  the  purpose  of  the  bankruptcy 
act  as  the  protection  of  the  bankrupt  from 
suits  against  him  for  the  collection  of  debts, 
and  in  case  of  doubt  as  to  the  proper  con- 
struction of  provisions  of  the  act,  it  is  the 
duty  of  the  court  to  adopt  that  construction 
which  shall  seem  best  adapted  to  promote 
that  general  purpose.  In  re  Adams  (Ref., 
X.  Y.) ,  1  Am.  B.  R.  95;  Utah  Assn.  v.  Boyle 
Furniture  Co.  (Utah  Sup.  Ct.),  39  Utah  518, 
31  Am.  B.  R.  488. 

The  bankruptcy  act  includes  a  large  body 
of  remedial  legislation.  It  was  designed  to 
relieve  unfortunate  but  honest  debtors,  and  to 
secure  a  proper  distribution  of  their  assets 
among  their  creditors.  The  latter  object  is 
quite  as  important  as  the  former.  In  re 
Seott  (D.  C,  Del.),  11  Am.  B.  R.  327,  331, 
126  Fed.  981. 

As  to  purpose  of  equal  distribution  among 
creditors,  see  In  re  Adams  A  Hovt  Co. 
(D.  C,  Ge.),  21  Am.  B.  R.  161,  164  Fed.  489; 
Coal  Land  Co.  v.  Ruffner  Bros.  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  474,  165  Fed.  881. 
In  re  Tindal  (D.  C„  So.  Car.),  18  Am.  B.  R. 
773,  783.  165  Fed.  456  (where  the  court  said: 


« 


The  main  object  of  the  bankrupt  act  and 
one  of  its  most  beneficial  results,  was  an 
equal  distribution  among  his  creditors  of  the 
estate  of  the  bankrupt ")  ;  Hurley  v.  Devlin 
(D.  C,  Kans.),  18  Am.  B.  R.  627,  620,  151 
Fed.  919;  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  R.  97,  101,  142  Fed.  263;  In  re  Forbes 
(D.  C,  Mass.),  11  Am.  B.  R.  787,  790,  128 
Fed.  137;  In  re  Swafford  Bros.  Dry  Goods 
Co.  (D.  C,  Mo.),  26  Am.  B.  R.  282,  180 
Fed.  549. 

4.  In  re  Sabine  ( Ref.,  N.  Y. ) ,  1  Am.  B.  R. 
315. 

5.  Hardie  v.  Swafford  Bros.  Dry  Goods  Co. 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  457,  165 
Fed.  588;  In  re  Cohn  (D.  C,  N.  Dak.),  22 
Am.  B.  R.  761,  171  Fed.  568. 

Discharge  of  bankrupt. —  One  of  the  main 
objects  of  the  bankruptcy  act  is  to  protect 
unfortunate,  but  honest  debtors.  Fraud- 
ulent debtors  are  not  intended  to  be  pro- 
tected, nor  to  escape  payment  of  their  just 
liabilities.  In  re  Harr  (D.  C,  Mo.),  16  Am. 
B.  R.  213,  217,  143  Fed.  421. 

The  purpose  of  a  voluntary  proceeding  in 
bankruptcy  is  in  consideration  that  the  bank- 
rupt promptly  surrender  all  of  his  nonexempt 
property  to  the  Bankruptcy  Court,  to  the 
end  that  all  of  his  creditors,  without  prefer- 
ence or  priority,  may  take  share  and  share 
alike  in  percentage  of  the  property  thus  sur- 
rendered; then  the  bankrupt  is  given  an 
acquittance  of  such  percentages  of  his  debts 
not  thus  paid,  and  may  commence  'his  busi- 
ness life  anew.  Baylor  v.  Rawlings  (C.  C.  A., 
8th  Cir.),  28  Am.  B.  R.  773,  200  Fed.  131. 

6.  In  re  Blount  (D.  C,  Ark.),  16  Am.  B.  R. 
97,  101,  142  Fed.  263;  Leighton  v.  Kennedv 
(C.  C.  A.,  Ist  Cir.),  12  Am.  B.  R.  229,  129 
Fed.  737. 

7.  Hills  v.  McKinniss  Co.  (D.  C,  6hio), 
26  Am.  B.  R.  329,  332.  188  Fed.  1012. 

8.  Swartz  v.  Siegel  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  689.  117  Fed.  13. 

9.  New  Jersev  v.  Anderson,  203  U.  S.  483, 
17  Am.  B.  R.  63,  68. 
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K  1. 


b.  Effect  on  State  legidatioii. —  The  unif onnity  of  the  act  throughout  all  the 
States  is  one  of  its  essential  features.  The  act  applies  alike  in  all  the  States 
and  effectively  nullifies  all  State  laws  which  are  in  conflict  with  its  terms.  *^ 
It  follows  that  all  such  laws  having  for  their  purpose  the  disposition  of 
the  affairs  of  an  insolvent  debtor  must  yield  to  the  paramount  force  of  the 
bankruptcy  act  when  the  creditors  invoke  its  aid.^^ 

c.  Kequirement  as  to  uniformity. —  It  is  not  the  purpose  to  discuss  at  this 
point  the  constitutionality  of  specific  provisions  of  the  bankruptcy  act.  Numer- 
ous cases  have  arisen  where  the  validity  of  such  provisions  has  been  considered. 
Such  cases  will  be  cited  and  discussed  under  appropriate  sections.  ^^  The 
United  States  constitution  provides  that  Congress  shall  have  power  to  establish 
"  uniform  laws  on  the  subject  of  bankruptcies  throughout  the  United  States."  ^ 
The  provision  confers  comprehensive  power  on  Congress  to  legislate  upon 
this  subject,  and  constitutes  a  relinquishment  of  all  control  thereof  on  the  part 
of  the  States.  The  States,  on  surrendering  such  control,  did  so  only  if  Congress 
chose  to  exercise  it,  and  until  this  was  done  State  laws  were  effective  except  so 
far  as  they  transgressed  the  constitutional  restriction  that  laws  should  not  be 
passed  "  impairing  the  obligations  of  contracts."  ^^  The  uniformity  required 
in  the  enactment  of  bankruptcy  acts  is  geographical  and  not  personal,  that  is 
they  must  extend  throughout  all  the  States,  and  it  has  been  held  that  the  present 
system  is,  in  a  constitutional  sense,  uniform  since  under  it  the  trustee  takes 
in  each  State  for  distribution  among  creditors  whatever  would  have  been  avail- 
able to  such  creditors,  if  the  bankruptcy  act  had  not  been  passed.^^  The  act 
does  not  lack  uniformity  because  of  its  recognition  of  State  laws  pertaining  to 
exemptions,  dower  rights  and  priorities  of  payment.^®  Nor  because  it  makes 
a  distinction  between  bankruptcies  of  individuals  and  corporations.^^ 

d.  Suspension  of  State  insolvency  laws. —  ( l )  In  general. —  No  bankruptcy 
law  since  that  of  1800  has  contained  any  provision  declaring  the  effect  of  such 
a  law  on  analogous  State  laws.  That  law,  §  61,  provided  as  follows:  ''This 
act  shall  not  repeal  or  annul,  or  be  construed  to  repeal  or  annid,  the  laws  of 


10.  In  re  Littlefield  (C.  C.  A.,  1st  Cir.), 
19  Am.  B.  R.  18,  156  Fed.  838;  Matter  of 
Hekker  Broa.  Mercantile  Ck>.  (D.  C,  Kan.), 
33  Am.  B.  R.  503,  216  Fed.  963;  Matter  of 
Saffe  (D.  C,  Mo.),  35  Am.  B.  R.  436,  224 
Fed.  525,  holding  that  since  the  bankruptcy 
act  confers  upon  courts  of  bankruptcy  juris- 
diction to  adjudge  private  bankers  bankrupt 
and  to  adrntnist-jr  tneir  property,  this  juris- 
diction is  not  only  paramount,  but  is  ex* 
elusive,  and  State  laws  assuming  to  confer 
upon   State  officers  or   courts  authority  to 

.  administer  the  property  of  such  bank  are 
superseded  and  must  give  way  when  the 
bankruptcy  act  is  properly  invoked;  In  re 
Keith-Oara  Co.  (D.  C,  Pa.),  29  Am.  B.  R. 
466,  203  Fed.  585,  aff'd  213  Fed.  450. 

11.  In  re  Bruss-Ritter  Co.  (D.  C,  Wis.), 
1  Am.  B.  R.  58,  90  Fed.  661;  In  re  Empire 

Metallic  Bedstead  Co.  ( D.  C,  N.  Y. ) ,  1  Am. 

B.  R.  137,  95  Fed.  957;  In  re  Littlefield 
IC.  C.  A.,  1st  Cir.),  19  Am.  B.  R.  18,  155 

Fed.  838;  Matter  of  Heleker  Bros.  Merc.  Co. 
(D.  C,  Kane.),  33  Am.  B.  R.  503,  216  Fed. 

963. 

18.  See  as  to  exemptions,  under  {  6^  post; 


as  to  incriminating  questions  on  examination 
of  bankrupt,  under  !§  7  and  21,  post;  as  to 
discharges,  under  §  14,  post.  See  also  Am. 
Bankr.  R.  Dig.,  §§2,  58,  942,  997. 

18.  United  States  Const.,  Art.  1,  g  8,  cl.  4. 

14.  Brown  v.  Smart,  145  U.  6.  464,  457 ; 
Denny  v.  Bennett,  128  U.  S.  498,  where  Mr. 
Justice  Miller  observed:  "The  objection  to 
the  extra  territorial  operation  of  a  State  in- 
solvent law,  is  that  it  cannot,  like  the  bank- 
ruptcy aot  passed-  by  Congress  under  its  con- 
stitutional grant  of  power,  release  all  debtors 
from-  the  obligation  of  the  debt.  The  author- 
ity to  deal  with  the  property  of  the  debtor 
within  the  state,  so  far  as  it  does  not  impair 
the  obligations  of  contracts,  is  conceded." 

15.  Hanover  Nat.  Bank  v.  Moyses,  186  XJ. 
S.  181,  8  Am.  B.  R.  1 ;  Leidigh  Carriage  Co. 
V.  Stengel  (C.  X).  A.,  8th  Cir.),  2  Am.  B.  R. 
385,  95  Fed.  637. 

16.  Hanover  Nat.  Bank  v.  Moyses,  186  XJ. 
S.  181,  8  Am.  B.  R.  1;  Thomas  v.  Woods 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  132,  173 
Fed.  585. 

17.  Leidigh  Carriage  Co.  v.  Stengel  (C.  C. 
A.,  6th  Cir.),  2  Am.  B.  R.  385,  95  Fed.  637. 
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any  State  now  in  force,  or  which  may  be  hereafter  enacted,  for  the  relief  of 
insolvent  debtors,  except  so  far  as  the  same  may  affect  persons  who  are  or  may 
be  within  the  purview  of  this  act,"  So  far  as  it  goes,  the  clause  quoted  is  doubt- 
less still  the  law.  There  was  no  need  to  insert  it  in  the  subsequent  statutes,  for 
ere  the  act  of  1841  was  passed,  the  Supreme  Court  had  delivered  two  epoch- 
making  decisions^  which  settled  the  law  on  the  subject:  (1)  that,  when  Con- 
gress has  exercised  its  constitutional  power  to  enact  a  uniform  bankruptcy  law, 
all  existing  State  insolvency  laws  applying  to  the  same  persons  are  suspended,^ 
but  (2)  thaty  this  power  not  being  exclusive.  State  laws  are  valid  and  continue 
operative  so  far  as  they  do  not  conflict  with  the  paramount  Federal  law.** 
The  prevailing  rule  se^ois  to  be  that  the  operation  of  all  laws  enacted  for 
the  purpose  of  settling  or  winding  up  the  estates  and  affairs  of  insolvent 
debtors,  is  suspended  to,  the  extent  that  the  provisions  thereof  are  conflicting.^ 

(2)  What  abk  insolvency  laws. —  It  is  not  always  easy  to  determine 
what  laws  are  insolvency  laws.  There  is  some  conflict  among  the  authorities 
as  to  the  operation  of  such  laws,  and  as  to  whether  or  not  proceedings  there- 
under may  be  instituted  in  State  courts.*^ 

It  is  obvious,  however,  that  if  a  State  law  covers  the  same  field  as  the  bank- 
ruptcy act  having  for  its  purpose  the  relief  of  an  insolvent  debtor,  by  the 
distribution  of  his  estate  equally  among  his  creditors,  and  his  subsequent  release 
from  his  debts,  it  is  suspended,  in  toto^  and  no  relief  may  be  had  thereunder.^ 
Laws  regulating  general  assignments^^  not  being  insolvency  laws^  are  not 


18.  Sturges  v.  Crowmgshield,  4  Wheal.  122. 

19.  Ogden  v.  Saunders,  12  Wheat.  213; 
Singer  v.  National  Bedstead  Mfg.  Co.  (N.  J. 
Ch.),  11  Am.  B.  R.  276. 

90.  In  re  Wright  (D.  C,  Mase.),  2  Am.  B. 
R.  592,  95  Fed.  807. 

Siupeiisioii  of  State  insolvency  acts^  see 
Carling  v.  Seymour  Lumber  Co.  (C.  C.  A., 
6th  Cir.),  8  Am.  B.  R.  29,  113  Fed.  483; 
Smith  V  Mottley  (C.  C.  A.,  6th  Cir.),  17 
Am.  B.  R.  863,  150  Fed.  268;  In  re  Piekens 
Mfg.  Co.  (D.  C,  Ga.),  20  .Am.  B.  R.  202, 
158  Fed.  894;  Closser  v.  Strawn  (D.  C, 
Pa.),  35  Am.  B.  R.  864,  227  Fed.  130; 
Ketcham  v.  McNamara,  72  Conn.  709,  6  Am. 
B.  R.  160,  46  Atl.  146. 

81.  Aa  to  what  constitutes  an  insolvency 
law,  see  In  re  Weedman  Stave  Co.  (D.  C.> 
Ark.),  29  Am.  B.  R.  460,  199  Fed.  948;  Con- 
tinental Bldg.  &  Loan  Asso.  v.  Superior  Court, 
163  Cal.  579,  28  Am.  B.  R.  873;  Olosser  v. 
Strawn  (D.  C,  Pa.),  35  Am.  B.  R.  864,  227 
Fed.  139. 

22.  Pitcher  v.  Standish  (Conn.  Sup.  Ct.), 
37  Am.  B.  R.  456,  98  Atl.  93. 

An  act  coTering  same  field. — A  State  insolv- 
ency law  which  provides  for  proceedings  on 
the  part  of  the  creditors  of  an  alleged  in- 
solvent to  have  Bueh  insolvent  so  adjudged 
upon  grounds  specifically  set  forth  in  the  act, 
and  which  provides  for  delivery  hy  the  in- 
solvent of  all  his  assets  to  the  receiver,  or 
to  such  assignee  or  additional  assignees  as 
may  be  selected  at  a  meeting  of  creditors  re- 
quired to  be  called  for  that  purpose,  and 
whi<A  makes  provbion  for  the  discharge  of 
the  insolvent  from  liabilities  to  those  cred- 


itors making  claims  to  their  Bhare  in  the 
assets,  except  in  respect  to  claims  arising  in 
certain  cases,  such  as  fraud,  embezzlement, 
and  for  false  oaths  in  reference  to  the  settle- 
ment of  the  estate,  is  in  the  nature  of  a 
bankruptcy  act.  Closser  v.  Strawn  (D.  C., 
Pa.),  86  Am.  B.  R,  864,  227  Fed.  139. 

State  insolvency  law  defined. — A  State 
statute,  authorizing  a  general  assignment,  is 
an  insolvent  law  when  it  permits  a  person 
of  any  class  voluntarilv  to  take  advantage  of 
its  provisions  by  transferring  his  property  in 
trust  for  the  benefit  of  his  creditors,  and  pro- 
vides that,  upon  a  due  administration  of  his 
estate  and  a  compliance  with  the  requirements 
of  the  statute  regulating  the  proceed inge,  he 
is  thereby  discharged  from  all  liabilities  on 
account  of  his  debts  which  had  been  incurred 
at  the  time  of  making  the  general  assignment. 
Pelton  V.  Sheridan  (Sup.  Ct.,  Ore),. 74  Ore. 
176,  33  Am.  B.  R.  472,  144  Pac.  410. 

28.  In  re  Sievers,  1  Am.  B,  R.  117,  91  Fed. 
366;  Duryea  v.  Guthrie,  11  Am.  B.  R.  234 
(Wis.).  Contra:  In  re  Smith,  2  Am.  B.  R.  9, 
92  Fed.  135;  Matter  of  Karp  (D.  C.  Mass.), 
36  Am.  B.  R.  414,  228  Fed.  798,  holding  that 
common  law  assignments  are  not  outlawed  by 
the  bankruptcy  act;  but  see  Mayer  v.  Hell- 
man,  91  U.  S»  496.  And  compare  Thrasher 
V.  Bentley,  1  Abb.  N.  C.  (N.  Y.)  39,  and 
Beck  V.  Parker,  65  Pa.  St.  262. 

The  Oregon  Act  relating  to  assignments 
for  the  benefit  of  creditors  is  an  insolvency 
act.  Pelton  v.  Sheridan,  74  Ore.  176,  33  Am. 
B.  R.  472,  144  Pac.  410;  Sabin  v.  Chrisman, 
(Sup.  Ct.  Ore.),  36  Am.  B.  R.  372,  154  Pac. 
908. 
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suspended.  Likewise  as  to  laws  concerning  the  punishment  of  fraudulent 
debtors,^^  or  for  the  settlement  of  the  estates  of  deceased  insolvents.^^  Nor 
does  the  existence  of  a  Federal  law  preclude  the  passage  of  a  State  insolvency 
law;  the  latter  merely  remains  inoperative  while  the  former  is  in  force.^  A 
State  statute  relating  to  insolvency  and  providing  for  proceedings  having  the 
same  object  as  the  bankrupt  act  is  absolutely  inoperative  as  to  the  persons 
and  property  to  which  the  bankrupt  act  applies.^^  The  discharge  feature  seems 
not  necessarily  a  part  of  an  insolvency  law,  and  State  laws  lacking  it  have  been 
held  suspended  by  a  national  bankruptcy  law.?^ 

(3)  Pabtial  suspension  ;  excepted  cukssss. —  State  laws  may  be  suspended 
in  part  only,  as  where  they  refer  to  a  class  expressly  excepted  by  the  bankruptcy 
law,  in  which  case  they  continue  operative  as  to  that  class.^  Thus  a  State 
law  under  which  persons  engaged  chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  by  their  creditors  for  the  purpose  of  throwing  them  into  bank- 
ruptcy has  been  held  not  to  be  superseded  by  the  bankruptcy  act.®^  But  a 
farmer  is  not  deprived  of  the  privilege  of  voluntary  bankruptcy  under  the  bank- 
ruptcy act,  hence  as  to  him  a  State  act  providing  for  voluntary  bankruptcy  is 
suspended.^^  The  exception  relieving  farmers,  wage  earners,  and  debtors  own- 
ing less  than  $1,000  from  involuntary  proceediiigs  against  them,  leaves  the 
way  clear  to  creditors  to  proceed  against  them  under  State  laws,  if  provision 
is  made  therefor.^ 


S4.  Berthelon    v.    Betts,    4    Hill    (N.    Y.) 
677;   Scully  v.  Kirkpatrick,  79  Pa.  St.  324. 
8ft.  Hawkins  v.  Lamed,  54  N.  H.  333. 

86.  Palmer  v.  Hixon,  74  Me.  447. 

87.  Potts  V.  Smith  Mfg.  Co.,  26  Pa.  Snper. 
Ct.  206,  12  Am.  B.  R.  392,  in  which  case  it 
was  also  held  that  since  the  Constitution 
has  left  in  the  States  and  in  Congress  con- 
current power  over  bankruptcy,  the  exercise 
of  such  power  by  Congress  precludes  legis- 
lation by  a  State  over  the  subject;  Harris  v. 
Luxury  Trust  Co.,  142  Ga.  67,  aflF*d  142  Ga. 
866,  32  Am.  B.  R.  652,  82  S.  E.  447 ;  Capital 
Lumber  Co.  v.  Saunders,  26  Idaho  408,  33 
Am.  B.  R.  330,  143  Pac.  1178;  Pelton  v. 
Sheridan,  74  Ore.  176,  33  Am.  B.  R.  472,  144 
Pac.  410. 

88.  In  re  Smith,  2  Am.  B.  R.  9,  92  Fed. 
135;  Boese  v.  Locke,  17  Hun  (N.  Y.),  270. 

89.  Herron  Co.  v.  Superior  Court,  8  Am. 
B.  R.  492;  Maltbie  v.  Hotchkiss,  38  Conn. 
80.  Compare  Fisk  v.  Montgomery,  21  La. 
Ann.  446.     See  Am.  Bank.  Dig.  §  8. 

30.  Effect  of  exception  as  to  farmers.-^A 
State  law  under  which  persons  engaged 
chiefly  in  the  tillage  of  the  soil  may  be  pro- 
ceeded against  by  their  creditors  was  not 
superseded  bv  the  Act  of  1898.  Old  To\^Ti 
Bank  v.  McCormick,  96  Ad.  341,  10  Am. 
B.  R.  767,  53  Atl.  934.  Compare  Closser  v. 
Strawn  (D.  C,  Pa.),  35  Am.  B.  R.  864,  227 
Fed.  139;  Herron  Co.  v.  Superior  Court,  136 
Cal.  279,  8  Am.  B.  R.  492,  68  Pac.  814. 

31.  Rockville  Nat.  Bank  v.  Latham,  88 
Conn.  70,  32  Am.  B.  R.  247,  89  Atl.  1117. 

38.  .Effect  of  exceptions. —  In  the  case  of 
Pitcher  v.  Standish  (Conn.  Sup.  Ct.),  37  Am: 
B.  R.  456,  98  Atl.  93,  the  court  disapproved 
the  apparent  conclusions  of  the  court  in  the 
case  of  Closser  v.  Strawn    (D.  C,  Pa.),  35 


Am.  B.  R.  864,  227  Fed.  139,  and  says:  "He 
(the  judge)  seems  to  have  assumed  that  what 
Congress  has  done  as  respects  the  inaolvent 
condition  of  farmers,  wage-earners,  and  small 
debtors,  amounts  to  an  exercise  of  control 
over  that  whole  subject. 

Cases  either  expressly  or  by  plain  implica- 
tion holding  a  contrary  doctrine  include  Old 
Town  Bank  v.  McCormick,  96  Md.  341,  351, 
10  Am.  B.  R.  767;  53  Atl.  934,  60  L.  R.  A. 
677,  94  Am.  St.  Rep.  577;  Lace  v.  Smith, 
34  R.  I.  1,  12,  82  Atl.  268,  Ann.  Cas.  1913E, 
945;  Kevstone  Co.  v.  Superior  Court,  138 
Cal.  738/742,  72  Pac.  398;  Singer  v.  National 
Bedstead  Co.,  65  N.  J.  Eq.  290,  11  Am.  B.  R. 
276,  55  Atl.  .868;  Citizens'  Nat.  Bank  v. 
Gass,  29  Pa.  Super.  Ct.  125;  Rittenhouse's 
Insolvent  Estate,  30  Pa.  Super.  Ct.  468.  The 
Maryland  case  above  cited  contains  the  roost 
satisfactory  and  convincing  discussion  of  the 
subject  which  has  come  under  our  notice, 
and  with  most  of  its  reasoning  we  heartily 
concur. 

It  is  undoubted  law  that  the  federal  act 
does  not  suspend  the  operation  of  State  laws 
in  so  far  as  the  latter  affect  classes  of  per- 
sons who  are  expressly  excepted  from  the 
operation  of  its  provisions,  or  which  those 
provisions  do  not  reach.  Such  classes  include 
municipal,  railroad,  insurance,  and  banking 
corporations  which  the  act  expresslv  excepts. 
Sturges  V.  Crowin shield,  4  Wheat.  "^122,  195, 
4  L.  Ed.  529;  Herron  Co.  v.  Superior  Court, 
8  Am.  B.  R.  492,  136  Cal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124 ;  Old  Town  Bank  v. 
McCormick,  10  Am.  B.  R.  767,  96  Md.  341, 
352,  53  Atl.  934,  60  L.  R.  A.  577,  94  Am.  St. 
Rep.  577;  Simpson  v.  Savings  Bank,  66  N. 
H.  466,  22  Am.  Rep.  491. 
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(4)  Dissolution  of  insolvent  corporations. —  As  to  the  effect  of  the 
bankruptcy  act  on  a  State  law  regulating  the  distribution  of  the  assets  of 
insolvent  corporations  there  is  much  conflict  The  weight  of  authority  under 
the  act  of  1867  was  that  they  were  suspended.^  It  would  seem  that,  if  the  pro- 
ceeding he  purely  one  of  distribution  and  the  corporation  be  amenable  to  bank- 
ruptcy under  §  4  of  the  present  law,  the  State  law  would  be  suspended ;  other- 
wise,  not**  As  stated  by  Chief  Justice  Fuller:  **  The  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  commercial 
corporations  applying  to  be  wound  up  under  State  statutes.  The  bankruptcy 
law  is  pai*amount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked  in  the  administration  of  the  affairs  of  insolvent  persons 
and  corporations,  is  essentially  exclusive.^  .  ; 

n.  TERMS  DEFINED  IN  GENERAL. 

The  definitions  of  the  words  and  phrases  contained  in  this  section  are  to 
be  used  in  construing  the  several  provisions  of  the  bankruptcy  act  and  are  to 
he  applied  when  such  words  and  phrases  are  used  in  proceedings  under  such 
act  Such  definitions  are  controlling  in  the  construction  of  the  act  unless  the 
same  be  incoii^istent  with  the  context  of  the  provision  where  the  word  or 
phrase  is  found.  Several  of  these  definitions  are  important  They  often, 
determine  the  scope  and  effect  of  the  provision  of  the  section  in  which  they 
are  found.    In  many  instances,  the  definitions  indicate  wide  departures  from 


EquaUy  and  for  tbe  same  reaaone,  it  must 
be  true  that  whatever  classes  of  cases  are 
either  expressly  excepted  from  the  operation 
of  the  Bankrupt^  Act  or  lie  outside  of  the 
reach  of  its  provisions  are  left  sul^ject  to 
State  regulation.  Such  classes  of  cases  and 
the  conditions  and  situations  which  produce 
them  are  not  within  the  field  covered  by  the 
federal  act,  «nd  legialatiye  provisions  con- 
cerning them  by  the  States  cannot  be  said  to 
be  in  conflict  in  any  way  with  the  federal 
legislation.  The  power  and  jurisdiction  of 
the  States  in  the  field  of  insolvency  regula- 
tion is  full  and  complete^  except  as  federal 
legislation  may  invade  and  thereby  limit  it; 
And  it  is  limited  by  such  legislation  only  to 
the  extent  of  that  invasion.  Wherever  the 
field  is  not  thus  restricted,  it  must  follow  as 
a  logical  consequence  that  the  power  of  the 
States  remains.  The  field  of  restriction  cer- 
tainly cannot  be  broader  than  that  of  the 
operation  of  the  federal  statute.  In  other 
words,  the  test  to  be  applied  in  determining 
whether  or  not  the  federal  act  suspends  State 
laws  is  not  one,,  based  upon  a  classifloation 
of  persons,  but  upon  a  less  arbitrary  and 
more  logical  and  )U8t  classification  of  cases, 
situations,  and  conditions  in  so  far  at  least 
as  they  fall  into  clearly  defined  groups. 
Otherwise  some  portion  of  the  proper  field 
of  bankruptcy  and  insolvency  legislation  is 
quite  likely  to  remain  unoccupied.  Sturges 
V.  Crowninshield,  4  Wheat.  122,  195,  4  L. 
Ed.  529;  Ex  parte  Eames,  2  Story,  322.  326, 
Fed.  Cas,  No.  4237 ;  Singer  v.  Nat.  Bedstead 
Co.,  11  Am.  B.  R.  276,  66  N.  J.  Eq.  290,  294, 
55  Atl.  868;    Herron  v.   Superior   Court,   8 


Am.  B.  B.  492,  136  Cal.  279,  282,  68  Pac. 
814,  89  Am.  St.  Rep.  124;  Lace  v.  Smith, 
34  R.  I.  1,  12,  82  Atl.  268,  Ann.  Cas.  1913E, 
945;  In  re  Macon  Sash,  etc.,  Co.  (D.  C; 
Ga.),  7  Am.  B.  R.  66,  112  Fed.  323,  331. 
The  conclusion  of  the  court  was  that,  "  We 
are  of  the  opinion  that  Congress  did  not  in- 
tend to  bring  the  situation,  created  by  the 
unwillingness  of  insolvent  farmers,  w^age- 
earners,  and  small  debtors  to  submit  them- 
selves of  their  own  volition  to  the  jurisdic- 
tion of  the  federal  bankruptcy  courts  for  the 
equal  distribution  of  their  estates  among 
their  creditors,  within  the  purview  of  the 
Bahkruptcy  Act,  or  to  cover  the  field  created 
by  that  condition  not  unlikely  to  arise,  and 
that  the  provisions  of  our  State  l^islation 
regulating  such  situations  and  conditions 
are  therefore  not  suspended  and  rendered  in- 
operative by  reason  of  the  existence  of  the 
Bankruptcy  Act." 

88.  Shylock  v.  Bashore,  13  N.  B.  R.  481; 
Thomhill  v.  Bank,  Fed.  Cas.  13,992^  Piatt  t. 
Archer,  Fed.  Cas.  11,213.  Contra:  Chandler 
V.  Siddle,  Fed.  €as.  2,694. 

84.  See  Piatt  v.  Archer,  Fed.  Cas.  11,213; 
•  als6  cases  cited  ante  under  this  heading. 

85.  In  re  Watts,  190  U.  S.  1,  10  Am.  B. 
R.  113.  See  also  Matter  of  Milbury  Co., 
11  Am.  B.  R.  623;  Merrv  v.  Jones  (Ga.  Sup.) . 
11  Am.  B.  R.  626;  In  re  White  Moun- 
tain Paper  Co.,  11  Am.  B.  R.  491,  127  Fed. 
189;  Matter  of  International  Coal  Mining 
Co.,  16  Am.  B.  R.  309,  143  Fed.  665;  In  re 
Salmon,  16  Am.  B.  R.  122,  143  Fed.  395; 
In  re  Standard  Oak  Veneer  Co.  (D.  C, 
Tenn.),  22  Am.  B.  R.  8vS3,  173  Fed.  103. 
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the  ordinary  meanings  of  the  words.  It  will  be  found  essential  to  refer  con- 
stantly to  the  definitions  here- set  forth,  and  the  careful  practitioner  will 
familiarize  himself  at  the  outset,  with  the  peculiar  nomenclature  of  the  law. 
It  will  be  noted  that  some  of  the  definitions  in  this  section  read  "  shall  mean," 
while  others  read  '^  shall  include."  It  was  not  intended  that  definitions  of 
words  used  in  the  act  which  read  '^shaU  include"  should  exclude  other 
meanings  or  definitions  of  the  word  or  limit  the  ordinary  and  well-under- 
stood meanings.  It  was  intended  to  make  sure  that  the  words  defined  would 
be  held  to  include  what  is  expressed.®*  It  will  not  be  necessary  to  consider  in 
this  place  all  of  the  words  and  phrases  here  defined  but  reference  will  be  made 
to  them  froni  time  to  time  in  connection  with  the  discussion  of  the  appropriate 
subject  matter.  It  may  be  well,  however,  to  briefly  consider  a  few  of  the 
definitions,  which,  in  their  nature,  are  fundamental.®^ 

m.  STATUTORT  DBFimXIONS. 

a.  Adjudication. —  It  will  be  observed  that  *'  adjudication  "  is  defined  in 
subd.  (2)  of  this  section  for  the  purpose  of  determining  the  time  when  the 
adjudication  takes  effect.  It  is  not  in  this  sense  a  definition.  The  definition 
indicates  on  its  face  that  the  adjudication  is  to  be  by  decree,  which  should  be 
executed  as  prescribed  in  Forms  in  Bankruptcy  Nos.  11  or  12.®*  The  effect 
of  adjudication  or  dismissal  is  considered  under  §  18,  post.^  If  there  is  no 
appeal  from  the  decree  adjudicating  the  defendant  a  bankrupt,  it  dates  from 
the  rendition  of  the  decree,  and  if  there  is  an  appeal,  and  it  is  finally  confirmed, 
the  adjudication  dates  from  the  confirmation.  If  an  appeal  is  taken  and  it  is 
dismissed,  the  date  of  adjudication  is  not  changed  from  the  time  it  is  made 
to  the  time  of  dismissal ;  such  dismissal  is  not  a  final  confirmation.^ 

b.  Courts;  courts  of  bankruptcy. —  It  is  provided  by  subd.  (7)  of  this  section 
that  where  the  term  "  courts "  is  used  it  shall  mean  the  court  of  bank- 
ruptcy in  which  the  proceedings  are  pending,  and  may  include  the  referee. 
"  Courts  "  and  "  Courts  of  baSsruptcy  "  are  frequently  used  with  the  same 
meaning.  The  latter  term  is  evidently  defined  for  the  purpose  of  specifying 
what  courts  are  courts  of  bankruptcy.  Referees  do  not  possess  all  the  jurisr 
diction  of  courts  of  bankruptcy.  Their  jurisdiction  is  limited  to  the  matters 
specially  prescribed**  and  to  such  matters  as  may  be  inferred  to  fall  within 
the  jurisdiction  expressly  granted  by  statute.  .Although  "  courts  "  may  include 
the  referees  under  the  definition,  it  is  not  intended  to  confer  upon  them  such 
jurisdiction  as  is  possessed  by  courts  of  bankruptcy.^ 


M.  Opinion  of  Judge  Bay  in  In  re  Harper 
(D.  C,  N.  Y.),  23  Am.  B.  R.  918,  031,  176 
Fed.  412. 

87.  The  act  of  1867  contained  no  defini- 
tions. Secticm  48  of  that  act  explains  that 
"  person  "  included  "  corporation  "  and 
"oath"  included  "  affirmution ''  and  indi- 
cated that  the  singular  included  the  plural 
and  the  like.  The  English  bankruptcy  act 
of  1883,  §  168,  defines  expressly  many  of  the 
terms  used  in  that  act,  and  our  present  bank- 
ruptcy act.  follows  the  English  act  in  this 
respect. 

88.  A  mete  memorandum  of  the  adjudica- 
tion is  not  sufficient;  an  order  must  be 
entered  and  recorded.    See  In  re  Boston,  etc.. 


Co.,  Ffed.  Cas.  1,678;  In  re  Hill,  Fed.  Cat. 
6,484. 
89.  See  Bankr.  Act,  f  18,  post. 

40.  Moore  Bros.  v.  Cowan,  173  Ala.  636,  26 
Am.  B.  R.  902,  907,  55  So.  903.'  As  to  date 
of  adjudication  see  In  re  Lee  (D.  C,  Pa.), 
22  Am.  B.  R.  820,  171  Fed.  266. 

41.  See  Bankr.  Act,  |  38,  post. 

48.  In  re  Walsh  Bros.  (D.  C,  Iowa),  21 
Am.  B.  R.  14,  16,  163  Fed.  352,  where  the 
court  said :  "  The  word  *  court '  may  in- 
clude the  referee  (§  1  (7).  But*  this 
obYiously  means  the  referee  when  actinff  upon 
a  matter  of  which  he  is  given  jurisdiction 
by  the  act." 
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c.  Creditor. —  This  term  includes  any  person  who  owns  a  provable  debt, 
demand,  or  claim  against  the  bankrupt,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy.  The  determination  of  the  question  as  to  the 
provability  of  debts  or  claims  depends  upon  the  statute  and  must  be  made 
as  therein  provided.  It  has  been  contended  that  an  indprser  or  surety  is 
not  a  creditor  within  the  meaning  of  the  act ;  but  this  contention  is  untenable.** 
A  surety,  or  indorser  or  other  person  secondarily  liable  for  the  bankrupt  has 
a  provable  claim  against  the  bankrupt  estate,  in  a  case  where  the  principal 
claim  is  provable.**  The  inere  fact  that  plaintiffs  have  brought  suit  on  a  claim, 
p«iding  at  the  time  of  bankruptcy,  does  not  justify  a  finding  that  they  '^  owned 
a  demand  or  claim  provable  in  bankruptcy,"  and  are  therefore  creditors.*^  In 
the  usual  arrangement  made  between  a  broker  and  his  customer  for  the  pur- 
chase of  stock,  the  broker  never  owns  the  stock  purchased ;  the  stock  belongs 
to  the  customer,  and  he  does  not  become  a  creditor  of  the  broker,  for  the 
amount  which  he  has  paid  to  the  broker  for  the  purchase  of  the  stock.**  One 
who  subscribes  for  stock  in  a  corporation  and  pays  the  agreed  amount  under 
an  agreement  that  the  corporation  shall  issue  fully  paid  stock  for  twice  the 
amount  of  the  subscription  and  in  case  of  a  failure  on  the  part  of  the  corpora- 
tion to  issue  said  stock  the  amount  subscribed  shall  be  a  loan,  if  the  corporation 
fails  to  issue  the  stock,  the*  subscriber  remains  a  creditor.*^ 

d.  Debt. —  Debt  means  a  provable  debt ;  any  debt,  demand,  or  claim  provable 
in  bankruptcy.  A  debt  is  provable  if  it  is  susceptible  of  proof.*®  A  debt  may 
be  provable  and  within  the  definition  although  not  proved  within  the  time 
limit,**  that  is,  if  it  is  one  of  those  debts  which  may  be  proved  under  §  63  of 
the  act.**  The  intent  of  the  law  is  to  make  every  demand,  which  may  be 
wiforced  against  the  bankrupt  either  at  law  or  in  equity,  provable  in  bank- 
niptcy,*^^  provided,  of  course,  such  demand  is  one  which,  by  the  terms  of  the 
act,  does  not  fall  without  the  classification  of  provable  debts.*^  While  the 
unmatured  liability  of  a  bankrupt  as  an  indorser,  surety,  or  guarantor  may 
not  be  a  "  debt  '^  in  a  technical  sense,  it  is  a  "  demand  "  or  "  claim,"  and  falls 
within  the  definition.®  A  debt  is  provable  whether  due  or  not  at  the  time  of 
the  bankruptcy."     The  definition  does  not  include  contingent  claims  under 


13.  B«nk  of  Wayne  v.  Gold,  146  N.  Y.  App. 
Di?.  296,  26  Am.  B.  R.  722,  130  N.  Y.  Supp. 
942;  Huttig  Mfg.  Co.  v.  Ricbard«  (C.  C.  A., 
8th  Cir.),  20  Am.  B.  R.  349,  160  Fed.  619, 
87  C.  C.  A.  521;  Kobusch  v.  Hand  (C.  C.  A., 
8th  Cir.),  19  Am.  B.  R.  379,  166  Fed.  660, 
84  C.  C.  A,  372,  18  L.  R.  A.  (N.  S.)  660; 
Swartz  V.  Siegel  (C.  C.  A.,  8th  Cir.),  8  Am. 
B.  R.  689,  U7  Fed.  13,  64  C.  C.  A.  399;  In 
re  McCarthy  Elevator  Co.  (D.  C,  N.  J.),  30 
Am.  B.  R.  247,  206  Fed.  986;  Amundson  t. 
Folwm  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
318,  219  Fed.  122. 

44.  Robusch  v.  Hand  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  379,  156  Fed.  660;  Bank  of 
Wayne  v.  Gold,  146  N.  Y.  App.  Div.  296,  ?6 
Am.  B.  R.  722,  130  N.  Y.  Supp.  942.  See 
diBcnssion  under  Section  Fifty-seven,  and 
eases  cited.  Creditors  only  may  be  preferred, 
8«e  Bankr.  Act,   f  60-a. 

Gnaranton  are  creditors  within  the 
meaning  of  S  60-a,  relating  to  preferences. 
Stem  V.  Paper  (D.  C,  Xo.  Dak.),  25  Am. 
B.  R.  451,  183  Fed.  228. 

46.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  449,  185  Fed.  931. 


46.  Richardson  v.  Shaw  (U.  S.  Sup.  Ct.), 
19  Am.  B.  R.  717,  209  U.  S.  366,  afTg.  16 
Am.  B.  R.  842. 

47.  Clark  v.  Hamilton  (C.  C  A.,  8th  Cir.), 
33  Am.  B.  R.  198,  217  Fed.  227. 

4S.  Crawford  v.  Burke  (Sup.  Ct.),  12  Am. 
B.  R.  659,  666,  196  U.  S.  176. 

48.  Norfolk  &  Western  R.  Co.  v.  Graham 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  610,  145 
Fed.  809. 

60.  See  Bankr.  Act,  §  63-a,  post, 
51.  In  re  Mahler    (D,   C,  Mich.),  5  Am. 
B.  R.  453,  459,  105  Fed.  428. 

5S.  The  only  obligations,  which,  strictly 
speaking,  are  provable  are  those  specified 
in  {  63-a  post  As  to  debts  or  demands 
which  are  not  provable,  see  under  Section 
Sixty-three,  sub-title  '*What  debts  are  not 
provable"  post. 

53.  In  re  Gerson  (C.  C.  A.,  3d  Cir.),  6 
Am.  B.  R.  11.  107  Fed.  897. 

54.  Oermania  Sav.  Bank  &  Trust  Co.  v. 
Loeb  (C.  C.  A.,  6th  Cir.),  26  Am,  B.  R.  238, 
243,  188  Fed.  287. 
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executory  contracts  which  have  not  accrued  at  the  time  of  the  institution  of 
the  proceedings.^  Taxes  due  are  not,  in  a  strict  sense,  dehts,  but  being  claims 
against  the  bankrupt  or  his  estate,  they  fall  within  the  definition.^  They  are 
payable  by  the  trustee  although  not  required  to  be  proved  like  other  debts."'" 
Interest  accruing  after  the  institution  of  the  proceedings  should  not  be  included 
as  a  part  of  the  debt.^® 

e.  Insolvency. —  (l)  In  generai.. —  Insolvency  is  defined  in  subdivision  15 
of  this  section.  In  all  foreign  bankruptcy  laws,  cessation  of  paym^its  is  the 
essential  of  insolvency.^^  Until  the  passage  of  the  present  law,  it  was  the 
test  in  the  United  States.  Under  the  bankruptcy  act  of  1867  a  debtor  was 
deemed  insolvent  when  he  was  unable  to  pay  his  debts  in  the  ordinary  course 
of  business  as  they  matured.^  It  was  held  under  that  act  that  "  the  amount 
of  the  trader's  property  was  of  no  consequence  if  he  was  unable  to  pay  his 
debts  in  lawful  money  as  they  matured."®^  Under  the  law  of  1898,  the 
value  of  the  property  is  the  essential  element.^  When  applied  to  proceedings 
for  the  appointment  of  a  receiver  the  definition  of  insolvency  should  be  strictly 
construed.  The  definition  controls  as  against  a  finding  of  insolvency  in  a 
State  court  based  upon  facts  contained  in  the  record  of  a  proceeding  for  the 
appointment  of  a  receiver  of  a  corporation.^  The  definition'  of  insolvency 
contained  in  this  section  has  been  much  criticised.      It  evidently  has  rendered 


66.  In  re  American  Vacuum  Cleaner  Co. 
(D.  C,  N,  J.),  26  Am.  B.  R.  621,  192  Fed. 
039.  In  re  Inraan  (D.  C,  0«i.,  22  Am.  B.  Jl. 
524,  171  Fed.  185;  In  re  Roth  &  Appel  (C. 
C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  588,  181  Fed. 
667. 

66.  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  411,  148  Fed.  907. 

67.  See  under  Section  Sixty-four,  sub-title 
*'  Payment  of  Taxes"  post. 

See  §  17 -a,  which  provides  that  "A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  his  provable  debtSy  except  such 
as  (1)  are  due  as  a  tax  levied  by,  etc."  thus 
clearly  implying  that  a  tax  is  a  provable 
debt. 

68.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.  B.  R.  865,  184  Fed.  887. 

69.  For  the  universality  of  this  test,  see 
*'  Bankruptcy,  A  Study  of  Comparative 
Legislation/'  by  S.  Whitney  Dunscomb,  pp. 
12-14. 

60.  Carson  v.  Chicago  Title  &  Trust  Co., 
5  Am.  B.  R.  814,  824,  182  U.  S.  438;  Hussey 
V.  Richardson-Roberts  Dry  Goods'  Co.  (C. 
C.  A.,  8th  Cir.),  17  Am.  B.  R.  511,  148  Fed. 
598. 

61.  Ex  parte  Hull,  Fed.  Cas.  6,856;  In 
re  Dibblee,  Fed.  Cas.  3,884;  In  re  Welle, 
Fed.  Cas.  17,388;  Morgan  v.  Mastick,  Fed. 
Cas.  9,803.  See,  also,  Wager  v.  Hall,  16 
Wall,  599,  21  L.  Ed.  504;  Wilson  v.  City 
Bank,  17  Wall,  473,  21  L.  Ed.  723;  Toof 
V.  Martin,  13  WaUace  40,  20  L.  Ed.  481; 
Sawyer  v.  Turpin,  91  U.  S.  114,  23  L.  Ed. 
236;  Dutcher  v.  Wright,  94  U.  S.  553,  24 
L.  Ed.  130. 

68.  Insolvency  defined. —  In  speaking  of 
this  definition  the  court  said,  in  the  case 
of  In  re  Andrews  (C.  C.  A.,  Ist  Cir.),  16 
Am,  B.  R.  387,  390,  144  Fed.  192:     '^Atten- 


tion  is  called  to  the  fact  that  the  act  of 
1898  has  given  an  artificial  meaning  to  the 
word  *  insolvent,'  thereby  complicating  very 
much  the  construction  of  the  statute  aB  ap- 
plied to  alleged  preferences,  and  rendering 
to  a  large  extent  inapplioable  the  decisions 
of  courts  of  authority  on  statutes  where 
the  word  *  insolvency '  is  to  be  read  in  its 
ordinary  business  sense."  In  the  case  of 
Marvin  v.  Anderson,  6  Am.  B.  R.  520,  111 
Wis.  387.  87  N.  W.  226,  a  distinction  was 
made  between  the  meaning  of  the  term  *Vin- 
solvency,"  as  the  subject  of  insolvency  is 
dealt  with  by  insolvent  and  bankrupt  laws, 
and  the  general  meaning  thereof.  The 
former  was  said  to  be  the  inability  of  a 
person  to  pay  his  debts  as  they  mature  in 
the  ordinary  course  of  business;  the  latter, 
a  substantial  excess  of  a  person's  liabilities) 
over  the  iair  cash  value  o?  his  property.  5 
Cyc.  237,  note  1.  See,  also,  in  ftiis  con- 
nection, Grunsfeld  v.  Brownell,  11  Am.  B. 
R.  599,  601,  12  New  Mex.  192,  76  Pac.  310. 

Wluit  constitutes  insolvency. —  A  debtor  is 
insolvent  where,  within  four  months  of  the 
filing  of  his  petition  in  bankruptcy,  the 
aggregate  of  his  property  at  a  fair  valuation 
is  insufficient  to  pay  his  debts.  Golden  & 
Co.  V.  Loving  (Ot.  of  App.,  D.  C),  42  App. 
D.  C.  489,  33  Am.  B.  R.  469,  42  Wash.  t. 
Rep.  818. 

63.  Maplecroft  Mills  v.  Childs  <C.  C.  A., 
4th  Cir.),  35  Am.  B.  R.  311,  226  Fed.  415. 

64.  In  re  Golden  Malt  Cream  Co.  (C.  C. 
A.,  7th  Cir.),  21  Am.  B.  R.  36,  164  Fed. 
326;  Karst  v.  Black  Diamond  Range  Co. 
(N.  J.  Ch..),  82  N.  J.  Eq.  231,  31  Am.  B.  R. 
287,  88  Atl.  692 ;  Butler  &  Co.  v.  Palmenberg 
(C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  502,  207 
Fed.  705,  125  C.  C.  A,  223. 
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inapf^cable  the  decisions  of  courts  of  authority  on  statutes  where  the  word 
**  insolvency  "  is  to  be  read  in  its  ordinary  business  sense.*^  It  is  undoubtedly 
humane,  but  is  thought  to  put  creditors  at  their  debtor's  mercy.  On  the  other 
hand,  it  protects  the  debtor  whose  property  is  not  quickly  convertible.  In  this 
aspect,  it  results  in  conditions  not  unlike  those  of  a  debtor  who  has  taken 
advantage  of  the  suspended  payment  periods  sanctioned  by  some  of  the  conti- 
nental bankruptcy  systems.  In  actual  practice  it  has  done  little  harm.^  In 
any  event  the  definition  of  insolvency  as  prescribed  by  the  statute  must  be 
strictly  adhered  to.^^ 

(2)  Pkofbety  to  be  included. —  The  property  to  be  valued  may  include 
all  assets  having  a  value  belonging  to  the  person  alleged  to  be  a  bankrupt,  but 
under  the  definition  any  property  which  is  disposed  of  with  intent  to  defraud, 
hinder  or  delay  creditors,  is  to  be  excluded.  The  statute  thus  contemplates 
that  a  bankrupt  shall  not  have  the  benefit  of  the  valuation  of  property  trans-' 
ferred  by  him  in  fraud  of  creditors,  in  determining  whether  he  is  insolvent.^ 
The  property  to  be  excluded  is  that  which  is  actually  disposed  of  by  the  trans- 
fer in  fraud  of  creditors,  so  that  where  a  mortgage  is  given  which  is  tainted 
with  bad  faith,  the  equity  of  redemption  should  be  counted  in.*^  Property 
transferred  in  fraud  of  creditors,  and  which  can  only  be  reached  through 
litigation  cannot  be  considered  property  of  the  bankrupt  upon  the  question 
of  solvency  or  insolveney.^^  Where  property  is  transferred  in  payment  of,  or 
as  security  for  a  just  debt,  the  mere  fact  that  it  may  involve  a  preference  in 
bankruptcy  should  bankruptcy  proceedings  be  instituted,  does  not  exclude  it 
from  consideration  in  determining  the  debtor's  solvency.^*  Under  the  defi- 
nition property  which  is  concealed  with  intent  to  defraud  is  not  to  be  valued  in 
determining  the  solvency  of  the  debtor.  Where  a  man  receives  money  which 
should  have  been  applied  to  the  payment  of  his  debts,  refuses  to  state  where 
it  was  kept,  but  insists  that  it  has  been  invested  by  him  without  the  jurisdiction 
of  the  court  he  may  be  said  to  have  '^  concealed"  it,  within  the  meaning  of 
this  clause,  and  it  is  to  be  excluded.^  The  definition  does  not  exclude  exempt 
property  and  such  property  should  therefore  be  valued  in  determining  the 
question  of  the  alleged  bankrupt's  insolvency.^^     Only  such  assets  should  be 


/ 
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W.  In  re  Andrews  (C.  C.  A.,  Ist  Cir.), 
16  Am.  B.  R.  387,  144  Fed.  922,  affg.  14 
Am.  B.  R.  247.  But  see  In  re  Electric  Sup- 
Iv  Co.  (D.  C,  Ga.),  23  Am,  B,  R.  647,  175 

ed.  612. 

66.  See  discussion  upon  what  constitutes 
insolvency  by  Referee  notchkiss  in  Matter 
'>f  Rang' Furniture  Co.  (Spec.  M.,  N.  Y.), 
10  Am.  B.  R.  44.  For  further  discussion 
as  to  what  constitutes  insolvency,  see  dis- 
cussion under   Section  Three   of  this  work. 

67.  Crancer  A  Co.  v.  Wade  (Sup.  Ct., 
Okl.),  25  Am.  B.  R.  880,  110  Pac.  778; 
Maplecroft  MUls  v.  Childs  (C.  C.  A.,  4th 
Cir.),  35  Am.  B.  R.  311,  226  Fed.  415;  Gran- 
dison  ▼.  National  Bank  of  Commercr  (C.  0. 
A.,  2d  Cir.),  36  Am.  B.  R.  438,  231  Fed. 
800. 

68.  In  re  Baumann  (D.  C,  Tenn.),  8  Am. 
B.  R.  196,  96  Fed.  946;  In  re  Hines  (D.  C, 
<»r.).  16  Am.  B.  R.  295,  144  Fed.  142;  Acme 
Food  Co.  T.  Meier  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  660,  153  Fed.  74 ;  Philipps  v.  Klein- 
n»ii  (Pa.  Tom.  Pleas),  23  Am.  B.     R.  266; 


Utah  Association  of  Credit  Men  v.  Boyle  Fur- 
niture Co.  (Utah  Sup.  Ct.),  31  Am.  B.  R. 
488,  136  Pac.  572;  In  re  Wenatchee  Heights 
Orchard  Co.  (D.  C,  Wash.),  30  Am.  B.  R. 
401,  204  Fed.  674;  Debus  v.  Yates  (D.  C. 
Ky. ) ,  30  Am.  B.  R.  823,  193  Fed.  427. 

69.  Lansinsf  Boiler  Works  v.  Ryerson  (C. 
C.  A.,  6th  Cir.),  II  Am.  B.  R.  558,  128  Fed. 
701;  Acme  Food  Co.  v.  Meier  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  650,  153  Fed.  74. 

70.  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Utah,  Sup.  Ct.),  26  Am.  B. 
R.  867,  117  Pac.  800;  In  re  Crenshaw  (D.  C, 
Ala.),  19  Am.  B.  R.  502,  156  Fed.  638. 

71.  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  547,  554,  120  Fed.  408,  holding,  also, 
that  this  clause  refers  to  the  act  of  bank- 
ruptcy stated  in  §  3-a  (1),  and  not  to  the 
acts  of  bankniptcv  relating  to  preferences. 

72.  In  re  Shoesmith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  645,  135  Fed.  684. 

78.  In  re  Hines  (D.  C,  Or.),  16  Am.  B.  R. 
295,  144  Fed.  142:  Patterson  v.  Baker  Gro- 
cery Co.   (Ore.  Sup  Ct.),  33  Am.  B.  R.  740, 
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included  as  may  be  realized  on  by  a  creditor  if  he  obtained  judgment  against 
the  owner  in  the  ordinary  course  of  judicial  procedure.''* 

(3)  Fair  valuation  of  propebty. —  Insolvency  turns  on  what  is  a 
"  fair  valuation  "  of  the  property.^*  Under  this  definition  it  is  not  necessary 
to  show  solvency  that  the  bankrupt  was  able  to  realize  from  his  property 
at  the  time  of  an  alleged  preference  or  unlawful  transfer,  a  suflScient  sum 
to  pay  his  debts;  but  if  at  the  time  a  fair  valuation  of  his  property  is 
sufficient  to  pay  his  debts,  he  is  solvent J^  Fair  valuation  has  been  held  to  be 
the  present  market  value,  and  not  the  amount  which  he  might  realize  from  a 
forced  sale  of  his  property J^    The  fair  **  market  value  "  of  assets  is  that  value 


144  Pac.  673;  In  re  Baumftnn  (D.  C. 
Tenn.),  3  Am.  B.  R.  196,  96  Fed.  946,  in 
.which  case  the  court  said:  "If  Copgrees 
had  intended  to  exclude  from  the  terms  of 
this  definition  property  exempted  by  law 
either  explicitly  or  by  necessary  implication. 
.  .  .  it  might  have  been  best  for  Con- 
gress to  have  miade  that  exception,  but  it 
is  neither  absurd  nor  in  any  sense  unwise 
that  it  should,  in  furtherance  of  its  de- 
termination to  give  us  a  fixed  rule,  have 
made  no  exception  at  all.  Again,  the  sta^^- 
ute  does  in  fact  contain  in  its  language  one 
particular  exception  and  it  contains  no 
more.  If  another  exception  had  been  in- 
tended it  would  have  been  expressed  along 
with  that  which  was  significantly  declared/' 

Exempt  as  well  as  non-exempt  property 
must  be  included.  In  re  Crenshaw  (D.  C, 
Ala.),  19  Am.  B.  R.  502,  166  Fed.  638.  See, 
also,  In  re  Rome  Planing  Mill  Co.  (D.  C), 
3  Am.  B.  R.  766,  99  Fed.  937. 

The  Ray  amendatory  blU  of  190S  Bought 
to  insert  words  which  would  have  excluded 
exempt  property  from  the  aggregate  of  a 
debtor's  assets  in  determining  whether  he 
was  insolvent,  but  the  Senate,  unfortu- 
nately, struck  out  the  provision. 

The  definition  of  what  constitiites  ^'in- 
Bolyency,"  contained  in  section  1,  subd.  15, 
does  not  control  in  determining  whether  a 
debtor  was  insolvent  so  as  to  make  a  vol- 
untary conveyance  fraudulent  under  the 
laws  of  Minnesota.  Hence  the  exempt  prop- 
erty of  the  debtor  is  not  to  be  considered 
in  determining  the  value  of  the  assets  re- 
tained. Xor  is  a  debt  that  is  amply  secured 
by  mortgage  on  the  property  conveyed  to 
be  includ^  in  determining  whether  the 
debtor  has  retained  -assets  amply  sufficient 
to  satisfy  existing  claims.  Underleak  v. 
Scott  (Mmn.  Sup.  Ct.),  2S  Am.  B.  R.  926, 
134  N.   W.   731. 

74.  In  considering  assets  in  relaton  to 
liabilities,  in  order  to  aetermine  the  sol- 
vency of  an  alleged  bankrupt,  the  assets 
ought  to  be  such  as  a  creditor  could  realize 
on  if  he  obtained  a  judgment  against  him  in 
the  ordinary  course  of  judicial  procedure; 
and  where  an  alleged  bankrupt,  who  has 
confessed  judgment  and  mortgaged  his  prop- 
erty, holds  accounts  for  gooda  sold  on  the 
installment  plan  to  people  who  have  no  as- 
sets except  their  salaries  and  are  execution 
proof,  though  they  are  doubtless  honest  and 


may  eventually  pay  tAieir  debts  in  full,  such 
accounts  will  not  be  considered  in  estimat- 
ing his  resources.  Louisiana  Nat.  Life  Aasur. 
Soc.  V.  Segen  (D.  C,  La.),  28  Am.  B.  R.  19, 
196  Fed.  903. 

75.  In  re  Gilbert    (D.  C,  Oreg.),  8   Am. 

B.  R.  101,  112  Fed.  951.  When  the  aggre- 
gate of  a  person's  property  at  a  fair  valua- 
tion is  insufficient  to  pa^  his  debts  he  is 
insolvent  within  the  dennition  contained  in 
the  bankruptcy  act.  Carson  v.  Chicago  Title 
&  Trust  Co.,  5  Am.  B.  R.  814,  824,  182  U.  S. 
438. 

76.  Crancer  &  Co.  v.  Wade  (Sup.  Ct., 
Okl.),  25  Am.  B.  R.  880,  110  Pac.  778;  Dun- 
can V.  Landis  (C.  C  A.,  3d  Cir.),  5  Am.  B. 
R.  649,   106  Fed.  839,  45  C.  C.  A.  666. 

77.  Duncan  v.  Landi«  (C.  C  A.,  3d  dr.), 
6  Am.  B.  R.  649,  106  Fed.  839. 

Fair  Taliiation. — ^In  the  oase  of  In  re 
Hines  (D.  C,  Or.),  16  B.  R.  295,  144  Fed. 
142,  the  court  said,  in  considering  what 
constitutes  a  fair  valuation:  ''As  it  re- 
spects property  considered  in  a  commercial 
sense,  I  can  conceive  of  no  better  or  aurer 
standard  by  which  to  arrive  at  a  fair  valua- 
tion than  the  market  valuation ;  that  is,  what 
the  property  will  probably  bring,  or  is 
worth,  in  the  general  market  to-day,  where 
everybody  buys.  It  could  not  be  what  it  is 
worth  to  one  person  or  to  another  under 
special  circumstances,  or  having  special  use 
for  a  particular  article,  but  what  it  is  worth 
as  a  marketable  commodity  at  a  given  time 
with  no  epecial  conditions  prevailing  other 
than  affect  the  market  generally  in  the 
locality  where  the  commodity  is  for  sale." 
As  bearing  upon  the  question  of  insolvency, 
the  value  of  the  property  may  be  shown  by 
evidence  of  what  it  sold  for  at  private  sale 
by  the  receiver  of  the  alleged  bankrupt  ap- 
pointed in  the  State  court  (In  re  Bloch  [C. 

C.  A.,  2d  Cir.],  6  Am.  B.  R.  300,  109  Fed, 
790),  but  not  what  the  property  brought 
an  auction  sale  by  the  trustee.    Rutland  Co. 
Nat.  Bank  v.  Graves  (D.  C,  Vt),  19  Am.  B. 
R.  146,  156  Fed.  168. 

**  Fair  valuation,"  a«  used  in  the  definition, 
meana  the  fair  cash  value  or  the  fair  market 
value  of  the  property  as  between  one  who 
wqmts  to  purchase  and  one  who  wants  to 
sell  the  property.  If  the  bankrupt  had 
wanted  to  sell  its  property,  the  price  it  could 
have  obtained  for  it  upon  the  mfirket  from 
parties  who  wanted  to  buy  and  would  give 
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which  the  debtor  himself  might  have  realized  thereon  if  permitted  to  continue 
in  business.^  The  value  of  the  property  as  a  part  of  the  bankrupt's  business 
as  a  ^^  going  concern  "  should  be  considered  raUier  than  the  value  after  bank- 
ruptcy has  intervened,  and  the  property  has  ceased  to  be  productive.^®  Mort- 
gages held  by  an  alleged  insolvent  bank  should  be  taken  at  the  value  which  can 
be  realized  thereon  by  the  bank  as  a  ^^  going  "  bank  and  not  at  that  which 
might  be  obtained  by  treating  them  as  quick  assets^  such  as  commercial  bonds 
and  the  like.**  The  actual  value  and  not  the  face  value  of  commercial  paper, 
accounts  and  the  like  must  govem.^^  This  value  should  be  determined  as  of 
the  time  the  proceedings  were  commenced.®^  Where  the  act  of  bankruptcy 
itself  depreciates  the  debtor's  property  until,  under  this  definition,  he  is 
insolvent,  the  petition  against  the  allied  bankrupt  must  be  dismissed.^ 
Manifestly,  a  person  may  not  be  able  to  meet  current  obligations,  and  yet  his 
property  at  a  fair  valuation  may  be  sufficient  to  pay  his  debts.®* 


its  fair  value,  is  the  "  fiair  valuation  "  W(hi«h 
the  statute  refers  to.  The  price  which  the 
property  would  bring  or  does  bring  when 
foroed  off  at  auction,  cannot  be  regarded  .s 
always  fixing  its  fair  market  value.  Grandi- 
Bon  V.  National  Bank  of  Commerce,  (C  C. 
A.,  2d  Cir.),  36  Am.  B.  K.  438,  231  Fed. 
800. 

78.  In  re  Marine  Iron  Works  (D.C.,N.Y.), 
20  Am.  B.  R.  390,  169  Fed.  753;  Arnold  t. 
Knapp  (W.  Va.  Sup.  Ct),  34  Am.  B.  R.  432, 
84  S.  £.  895  (citing  text). 

Detennination  of  Talvatlon. —  In  the'  case 
of  Ste.n  V.  Paper  (D.  C,  No.  Dak.),  26  Am. 
B.  R.  451,  183  Fed.  228,  the  court  said: 
"  *  Fair  valuation,'  within  the  meaning  of 
snbdivisicn  15  of  section  1  of  the  Bank- 
ruptcy Act,  means  <a  value  that  can  be  ma  le 
promptly  effective  by  the  owner  of  property 
'to  pay' his  debts.'  That  is  the  langu«^^e  of 
this  liberal  statute.  It  ought  not  to  be 
enlarged.  Such  a  value  excludes,  on  the  one 
hand,  the  sacrifice  price  tihat  would  result 
from  an  execution  or  foreclosure  sale,  and, 
on  the  other  hand,  the  retail  price  that  could 
be  realized  in  the  slow  process  of  trade. 
This  latter  value  should  be  excluded  because 
it  could  only  be  gained  by  large  expense  and 
the  many  risks  of  a  mercantile  venture. 
'  Fair  valuation  *  means  such  a  price  «k8  a 
capable  and  diligent  business  UMin  could 
presently  obtain  for  the  property  after  con- 
ferring with  those  accustxmied  to  buy  such 
property.  Such  a  value  will  depend  upon 
many  circumstances,  such  as  the  age  and  con- 
dition of  the  stock,  t^  season  of  the  year,  and 
tlie  state  of  trade." 

79.  Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.  804,  141  Fed.  618;  Butler  Paper  Co.  v. 
Goembel  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R. 
26,  143  Fed.  295. 

Kaiket  value,  frequently  used  as  a  standard 
of  "fair  valuation"  must  be  assumed  to 
depend  on  whether  a  market  exists  or  can  be 
created  by  an  attempt  to  sell  the  property, 
and  expert  opinion  of  market  value  must 
necessarily  be  intended  to  fix  the  value  which 
the  property  ought  to  give  as  a  fair  return, 
if  sold  to  some  one  who  is  willing  to  pur- 


chase under  the  ordinary  selling  conditions. 
A  valuation  based  only  upon  what  may  be 
obtained  at  a  forced  sale  or  an  auction  sale, 
or  which  may  be  realized  under  some  acci- 
dental or  unusual  situation  cannot  be  taken 
as  the  "  fair  v«iluati<m "  of  property  to  a 
going  concern.  Matter  of  Kobre  et  «1  (D.  C, 
N.  Y.),  36  Am.  B.  R.  389,  224  Fed.  106. 

80.  Matter  of  Kobre  (D.  C,  N.  Y.),  35  Am. 
B.  R.  389,  224  Fed.  100. 

81.  Benjamin  v.  Chandler  (D.  C,  Pa.),  15 
Am.  B.  R.  439,  440,  142  Fed.  242;  Arnold  v. 
Knapp  (W.  Va.  Sup.  Ct.),  75  W.  Va.  804, 
34  Am.  B.  R.  432,  84  S.  £.  895;  In  re  Cod- 
dinffton  (D.  C.»  Pa),  9  Am.  B.  R.  243,  118 
Fed.  281,  in  which  case  it  was  Iheld  that 
where  it  appears  that  accounts  due  o  an 
alleged  bankrupt  are  not  at  present  collectible 
their  aotual  value  must  be  taken  in  determ- 
ining his  solvency. 

The  actual  fair  Taluation  of  leases,  pat- 
ents, licenses  and  other  intangible  property 
will  be  eottsidered.  See  Troy  Wagon  Works 
V.  Vastbinder  (D.  C,  Pa.),  12  Am.  B.  R  35^, 
130  Fed.  232;  Motor  Vehicle  Co.  v.  Oak 
Leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B.  R. 
808,  141  Fed.  518;  In  re  Foley  (D.  C,  Pa.), 
15  Am.  B.  R.  832,  140  Fed.  300. 

88.  In  re  Hines  (D.  C,  Dr.),  16  Am.  B.  R. 
295,  144  Fed.  142. 

83.  Chicago  Title  &  Trust  Co.  v.  Roeh- 
ting's  Sons  (Cir.  Ct.,  111.),  5' Am.  B.  R.  368, 
107  Fed.  71.  See  also,  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  766,  99 
Fed.  937;  In  re  Rogers  Milling  Co.  (D.  C, 
Ark.),  4  Am.  B.  R.  540,  102  Fed.  687;  Vac- 
caro  V.  Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R. 
474,  103  Fed.  436;  Lansing  Boiler  Works  v. 
Ryerson  &  Son  ( C.  C.  A.,  6th  Cir. ) ,  1 1  Am. 
B.  R.  558,  128  Fed.  701. 

The  valuation  for  the  test  of  solvency  or 
insolvency  upon  an  issue  as  to  whether  a 
chattel  mortgage  was  preferential,  must 
rela.te '  to  the  conditions,  as  a  going  con- 
cern, when  the  alleged  preference  was  given, 
and  not  to  the  mere  dead  nratter  of  the  plant 
after  bankruptcy  intervened.  Butler  Paper 
Co.  V.  Goembel  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.  26,  143  Fed.  295. 

84.  Backney  v.   Raymond  Bros,   etc.,   Co. 
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(i)  Evidence. —  Evidence  must  be  adduced  sufficient  to  show  that  the 
alleged  bankrupt's  debts  were  more  than  the  value  of  his  assets  at  the  time 
the  petition  is  filed.*^  The  books  of  a  bankrupt,  his  schedules,  inventory  and 
appraisement  are  competent  evidence  upon  the  question  of  insolvency.®*  The 
question  of  insolvency  is  .one  of  fact  and  not  of  law,  and  is  determinable  as 
such.^ 

f .  Conceal. —  The  word  "  conceal  "  imder  the  present  law,  means  more  than 
*'  hide ;  "  it  coimotes  more  than  "  secrete."  Thus,  with  peculiar  reference 
to  the  second  objection  to  a  discharge,^  it  includes  the  falsifying  or  mutilating 
of  books  or  business  records.  Under  the  former  law,  concealment  of  property 
included  a  concealment  of  title  to  property.*  The  new  definition  strengthens 
rather  than  impairs  this  doctrine.  It  may  be  doubted,  however,  whether  the 
definition  adds  anything  to  the  ordinary  meaning  of  the  word  "  concealed '' 
in  §  29-b;  the  difficulty  of  reading  in  either  "falsified"  or  "mutilated" 
will  be  apparent  at  a  glance.  Almost  as  difficult  would  be  the  interpolation 
of  these  new  meanings  into  the  first  act  of  bankruptcy.®*^  This  definition 
has  frequently  been  considered  by  the  courts,®^  in  connection  especially  with 
the  concealment  of  the  bankrupt's  property  as  an  indictable  oflFense,®^  or  as  a 
ground  for  the  withholding  of  a  discharge.^ 

g.  Secured  creditinr. —  This  term  is  defined  in  subdivision  23  of  this  section. 
Under  this  definition  a  creditor,  to  be  secured,  must  either  (a)  hold  security 
against  the  property  of  the  bankrupt,  or  (b)  be  secured  by  the  individual 
obligation  of  another  who  holds  such  a  security.  This  definition  thus  restricts 
the  popular  meaning.®*  If  the  security  is  the  property  of  another,  or 'if  it  is 
exempt  property,  that  is,  if  it  is  not  assignable  under  the  bankruptcy  act, 
the  person  holding  the  same  is  not  a  secured  creditor  within  this  definition.®* 


(Sup.  Ct.,  Neb.),  68  Neb.  624,  10  Am,  B.  R. 
213,  94  N.  W.  806,  99  N.  W.  676.  See  also 
In  re  Doscher  (D.  C.  N.  Y.|,  9  Am,  B.  R. 
647,  666,  120  Fed.  408;  In  re  Coddington 
(D.  C.i  Pa.),  9  Am.  B.  R.  243,  126  Fed.  891. 

Overdrafts  at  a  bank  do  not  show  insol- 
vency. The  arranging  to  cover  overdrafts  by 
bank  drafts  and  ohecke  is  not  in  itself  suffi- 
cient to  create  even  a  suspicion  of  insolvency 
as  the  term  is  used  in  the  act.  McDonald  v. 
Clearwater  Ry.  Oo.  (D.  C,  Ida.),  21  Am. 
B.  R.  182,  190,  164  Fed.  1007. 

86.  Knittel  v.  McGowan  (D.  C,  Pa.),  14 
Am.  B.  R.  209.  134  Fed.  498. 

Liability  as  surety  or  indorser,  where  prin- 
cipal solvent. —  The  liability  of  an  alleged 
bankrupt  as  surety  or  indorser,  if  the  prin- 
cipal is  solvent  and  labundantly  able  to  pay, 
should  not  be  counted  against  him  on  tlie 
question  of  his  solvency  or  insolvency, 
I)ecait8e,  if  called  on  to  pay  such  debt,  he 
would  immediately  have  an  asset  which  would 
he  equal  to  the  amount  he  would  be  required 
to  pav.  Matter  of  Bowers  (D.  C,  G-a.),  33 
Am.  B.  R.  51,  215  Fed.  617. 

86.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed.  190. 

87.  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Utah  8up.  Ct.),  26  Am.  B.  R. 
867.  117  Pac.  800. 

88.  See  Bankr.  Act,  §  H-b  (2),  post.      . 

89.  In  re  Williams;  Fed.  Cas.  17,703. 


90.  See  Bankr.  Act,  |  3-a   (1),  post, 

91.  See  In  re  Bellaih  (D.  C,  Del.),  8  Am. 
B.  R.  310,  116  Fed.  69;  Matter  of  Carbone 
(Ref.,  Wash.),  13  Am.  B.  R.  55,  and  cases 
cited  under  S  14-b  ( 1 ) ,  post,  and  §  29-b. 

Where  an  indictment  under  S  29-b  u.<^s  the 
words  **  imlawfully,  knowingly  and  fraudu- 
lently to  characterize  the  word  "  conceal " 
it  is  not  necessary  to  specify  whether  the  con- 
cealment consists  of  secreting,  falsifying  and 
mutilating,  simply  because  the  word  *'  con- 
ceal "  as  defined  in  this  section,  includes  *'  to 
secrete,  falsify  and  mutilate."  United  States 
V.  Comstock  (Cir.  Ct.,  M<as8.),  20  Am.  B.  R. 
520,  162  Fed.  416. 

**  Conceal "  includes  the  witb holding  of  as- 
sets, with  fraudulent  intent.  United  States 
V.  Rhodes  (D.  C,  Ala.),  32  Am.  B.  R.  523, 
212  Fed.  513. 

98.  See  discussion  under  Section  Twenty 
nine,  sub-title  "  Concealment  of  property, 
post. 

93.  See  discussion  under  Section  Fourteen, 
sub-title  "  Concealment  of  property,** 

94.  In  re  Coe  (D.  C,  Ohio),  1  Am.  B.  R. 
275,  49  Fed.  481;  StaufTer,  etc.,  Co.  v.  Abing- 
ton  Co.  (Sup.  Ct.,  La.),  131  La.  715,  3^  Am. 
B.  R.  120,  60  So.  202,  citing  Collier  on  Bank- 
ruptcv  (6th  ed.)  6. 

95. 'Gorman  v.  Wright  (C.  C  A.,  4th  Cir.), 
14  Am.  B.  R.  135,  136,  136  Fed.  164,  revg. 
13   Am.   B.   R.   91;    In   re  Mertens    (D.    C. 
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The  English  definition,  "  a  person  holding  a  mortgage,  charge  or  lien  on  the 
property  of  the  debtor,  or  any  part  thereof,  for  a  debt  due  to  him  from  the 
debtor,^'^  is  even  more  restrictive  than  is  onrs.  Thus,  in  both  systems, 
creditors  may  often  be  secured  and  yet  not  be  secured  creditors.*' 

h.  Transfer. —  This  term  is  defined  in  subdivision  25  of  this  section.  The 
word  has  most  comprehensive  meaning  in  the  bankruptcy  law.  It  includes 
every  method  of  disposing  of  or  parting  with  property  or  its  possession ;  thus 
doubtless  comprising  within  itself  even  the  idea  commonly  expressed  by  "  con- 
ceal." Its  enlarged  meaning  has  already  been  extensively  discussed  by  the 
courts.  A  payment  of  money,  even  in  due  course  of  business,  is  a  transfer.*® 
Transfer   includes   a    chattel    mortgage,^    as   well    as    any    other    lien    or 


N.  Y.),  14  Am.  B.  R.  226,  227,  134  Fed.  101, 
revd.  on  other  grounda,  16  Am.  B.  R.  302, 
144  Fed.  818;  Matter  of  Thompeon  (D.  C, 
N.  Y.),  31  Am.  B.  R.  236,  208  Fed.  207,  hold- 
ing that  the  words  "  secured  creditor "  are 
limited  to  creditors  secured  out  of  or  against 
the  estate. 

Exempt  property  is  not  of  «  nature  to  be 
isignable  under  the  act,  and  a  creditor  hold- 
ing a  mortgage  on  exempt  propei'ty  is  not  a 
'secured  creditor."  In  re  Bailey  (D.  C, 
Utah),  24  Am.  B.  R.  201,  176  Fed^  990 

AM^;iiability  of  homestead. —  In  the  case 
of  Fenley  v.  Poor  (C.  C.  A.,  6th  Cir.),  10 
Am.  B.  R,  377,  121  Fed.  739,  it  was  held 
that  the  real  estate  in  which  the  bankrupt 
may  have  a  homestead  passes  to  his  trustee, 
and  the  holder  of  a  martgiage  thereon  is  a 
** secured  creditor."  The  court  said:  "But 
the  definiticm  in  the  bankruptcy  act  refers 
to  the  nature  of  the  property,  and,  if  it  is 
snoh  as  to  be  assignable  under  the  act,  the 
fact  that  it  includes  exemptions  under  the 
State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  could  not  affect  its  nature 
and  nuke  it  non-«issignable.  The  act  pro- 
vides that  the  bankrupt  shall  make  claim 
under  oath  to  his  exemptions,  and  file  the 
same  in  triplicate,  and  also  makes  it  the 
duty  of  the  trustee  to  set  apart  the  bank- 
rupt's exemptions  and  report  the  estimated 
ralue  to  the  court,  and  ntakes  it  the  duty 
of  the  >udge  to  determine  all  claims  of 
bankrupt  to  their  exemptions.  These  pro- 
visions clearly  indicate  that  the  whole  estate 
of  the  bankrupt  is  assigned,  under  the 
law,  to  the  trustee,  and]  that  then  the  claim 
of  the  bankrupt  is  to  be  made  for  his  exemp- 
tions which  are  to  be  «et  apart  by  the  trustee 
and  determined  by  the  court.  The  fact  thai 
the  debtor  has  a  homestead  right  in  a  tract 
of  land  does  not  change  the  nature  of  the 
property  and  make  it  non-assignable."  Cit- 
rng  In  re  Sisler  (D.  CJ,  2  Am.  B.  R.  760,  96 
Fed.  402.  See,  also,  In  re  Meredith  (D.  G., 
Ga.),  16  Am.  B.  R.  331,  144  Fed.  230. 

96.  English  Bankruptcy  Act,  1883,  §  168. 

97.  Gorman  v.  Wright  (C.  C.  A.,  4th  Cir.), 
14  Am.  3.  R.  135,  136  Fed.  revg.  13  Am. 
B.  R.  19. 

Indorsed  notes. —  Notes  of  a  bankrupt, 
«cured  only  by  the  personal  indorsement  ot 


another,  are  not  secured  within  the  meaning 
of  the  Bankruptcy  Act.  Stauffer,  etc.,  Co.  y. 
Abington  Co.  (Sup.  Ct,  La.),  131  La.  715,  32 
Am.  B.  R.  120,  60  So.  602. 

98.  Carson  v.  Chicago  Title  k  Trust  Co., 
182  U.  S.  438,  5  Am.  B.  R.  814,  sustaining 
many  caees  in  the  lower  courts  to  the  same 
effect,  in  which  case  the  court  said: 
"* Transfer'  i«  defined  to  be  not  only  the 
sale  of  property,  but  erery  other  and  differ- 
ent moae  of  disposing  of  or  parting  with 
property.  All  technicality  ana  narrowness 
of  meaning  ie  precluded;  the  word  is  used 
in  its  most  comprehensiye  sense,  and  is 
intended  to  include  every  means  and  manner 
by  which  property  can  pass  from  the  own^ 
ship  and  possession  of  another  and  by  which 
the  result  forbidden  by  the  statute  may  be 
accomplished, — 'a  preference  enabling  a 
creditor  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  creditor  of  the  same 
class.'"  Matter  of  Muir  (D.  C,  Pa.),  31 
^)jn.  B.  R.  528,  212  Fed.  495.  It  has  been 
held  to  include  the  delivery  and  indorsement 
of  firm  notes  by  a  member  of  a  partnership. 
Matter  of  Frazer  (D.  C,  N.  Y.),  34  Am  B.  K. 
467,  221  Fed.  83. 

Payment  of  money. —  It  was  settled  in  the 
Carson  case  supra^  that  money  is  "  property  " 
within  the  meaning  of  the  Bankruptcy  Act, 
and  that  a  payment  of  money  is  a  ''  transfer." 
West  V.  Bank  of  Lahoma,  16  Am.  B.  R.  733, 
16  Okla.  508,  86  Pac.  59.  See,  also,  Jaquith 
V.  Alden,  9  Am.  B.  R.  773,  189  U.  S.  78,  47 
L.  £d.  620,  23  Sup.  Ct.  649;  In  re  Pfaffinger 
(D.  a,  Ky.),  18  Am.  B.  R.  807,  154  Fed.  528; 
Boyd  V.  Lemon  Gale  Co.  (C.  C.  A,  5th  Cir.), 
8  Am.  B.  R.  81,  83,  114  Fed.  647;  Landry  v. 
Andrews,  6  Am.  B.  R.  281,  21  R.  I.  597;  In 
re  Sloan  (D.  C,  Iowa),  4  Ana.  B.  R.  356,  102 
Fed.  116;  In  re  Ft.  Wayne  Elec.  Corp. 
(C.  C.  A.,  7th  Cir.) ,  3  Am.  B.  R.  634,  99  Fed. 
400;  Knost  v.  Wilhelmy  (Ref.,  Ohio),  2  Am. 
B.  R.  471;  Johnson  v.  Wald  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.  R.  84,  91,  93  Fed.  640. 

99.  Matter  of  Riggs  Restaurant  Co. 
(C.  C.  A.,  2d.  Dir.),  11  Am.  B.  R.  508,  130 
Fed.  601.  This  case  was  decided  under  the 
New  York  statute  and  the  case  of  Butler  v. 
Miller,  1  N.  Y.  500,  was  cited,  in  which  the 
court  said :    '^  A  personal  mortgage  is  more 
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mortgage  voluntarily  created  by  the  debtor/*^  It  includes  orders  drawn 
by  the  bankrupt,  which  operate  as  assignments  of  the  funds  upon  which  they 
are  drawn.^^^  It  is  not,  however,  sufficiently  broad  to  include  a  preferentifil 
payment  to  a  creditor  within  the  meaning  of  the  term  ^^  transferred  "  so  as  to 
bar  a  discharge  under  §  14rb  (4),  in  the  absence  of  a  fraudulent  intent. ^^ 
The  performance  of  labor  by  a  debtor  for  a  creditor  does  not  constitute  a 
*'  transfer  of  property.'*  ^^  Nor  does  a  "  transfer "  include  a  bailment ;  it 
was  only  intended  to  apply  to  cases  where  from  the  nature  of  the  contract,  the 
title  to  the  property  has  become  vested  in  the  bankrupt  to  such  an  extent  as  to 
render  it  his  property,  and  as  such  liable  for  the  payment  of  his  debts.^*^  The 
words  "as  a  payment,  pledge,  mortgage,  gift  or  security,"  as  used  in  this 
definition  are  illustrative  mc^rely,  and  do  not  so  qualify  the  meaning  of  the 
term  as  to  permit  a  transfer  by  any  othes  method.*^  In  §  67-e,  "  transfer  " 
seems  to  be  used  as  something  different  from  "  conveyance,"  "  assignment  "  and 
."  encumbrance,"  though  the  better  opinion  is  that  this  was  an  inadvertence  in 
the  drafting  of  the  law,  and  that  even  here  the  general  word  includes  those 
that  are  specific.  This  definition  becomes  important  in  §§  3-a  (1)  (2)  and  b 
(1),  57-g,  60-a,  67-e,  four  of  the  leading  sections  of  the  law.  Its  significance 
to  a  OToper  imderstanding  of  the  statute  caimot  be  too  much  emphasized. 

i.  Wage-earner. —  This  term  is  defined  in  subdivision  27  of  this  section. 
Cases  interpreting  this  definition  are  already  numerous.  A  traveling  salesr 
man  was  held  not  to  be  a  wage-earner  ;^^  yet,  under  the  meaning  of  the  word, 
as  used  in  local  statutes,  may  be.^^  But  he  is  not  within  the  definition  if  he 
receives  a  salary  of  $100  per  month,  and  his  board  and  lodging  which  were 
worth  $40  per  month  to  him.***  The  doubt  as  to  this  question  led  to  the 
amendment  of  §  64-b  (4)  by  the  act  of  1906,  giving  traveling  salesmen  the 
same  priority  as  other  wage-earners,*^.    A  bookkeeper  working  for  a  stated 


than  A  mere  security.  It  is  a  sale  of  the  thing 
mortgaged  and  operates  aa  a  transfer  of  tihe 
whole  legal  title  to  the  mortgage,  subject 
only  to  be  defeated  by  the  full  performance  of 
the  condition/' 

100.  In  re  Tindal  (D.  C,  S.  Car.),  18  Am. 

B.  R.  773.  155  Fed.  466;  Coder  ▼.  Arts 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  613,  152 
Fed.   W3;    In   re   Wright   Lumber   Co.    (D. 

C,  Ark.),  8  Am.  B.  R.  346,  114  Fed  1011, 
1013. 

A  Tolontary  confession  of  a  judgment  in 
favor  of  certain  of  the  creditors  of  any  insol- 
vent i«  a  transfer.  In  re  Nasbaum  (D.  C, 
N.  Y.),  18  Am.  B.  R.  698,  162  Fed.  835; 
Grant  y.  National  Bank  of  Auburn  (D.  C., 
N.  Y.),  28  Am.  B.  R.  712,  197  Fed.  581. 
Allowing  a  judgment  to  be  taken  and  dock- 
eted, thereby  creating  a  lien  and  a  security 
for  the  debt,  may  constitute  a  transfer,  for 
it  would  be  or  might  be  a  disposition  of  real 
property  by  way  of  security.  In  re  Tupper 
(D.  C,  N.  Y.),  20  Am.  B.  R.  824,  826,  168 
Fed.  766. 

Snrrender  to  attaching  creditor. —  Where  a 
bankrupt  parts  with  the  possession  of  prop- 
erty to  the  attaching  officer,  conditionally 
and  Bs  security,  it  may  be  admitted  that 
there  has  been  a  transfer  of  the  property.  In 
re  Cralte-Riordan  Shoe  Co.  (D.  C,  Mass.), 
26  Am.  B.  R.  449,  185  Fed.  931. 


101.  In  re  Hines,  (D.  C,  Pa.),  16  Am.  B.  R. 
495,  144  Fed.  643;  McDonald  v.  Clearwater 
Rv.  Co.  (Cir.  Ct.,  Idaho),  21  Am.  B.  R.  182, 
1^4  Fed.  1007. 

108.  Matter  of  Maher  (Ref.,  Mass.),  15 
Am.  B.  R.  786,  afiT'd  16  Am.  B.  R.  340,  144 
Fed.  505. 

108.  In  re  Steers  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  7  Am.  B.  R.  332,  112  Fed.  406, 
affg.  6  Am.  B.  R.  316,  110  Fed.  738. 

104.  Walter  A.  Wood  Co.  v.  Vanstory 
(C.  C.  A.,  4th  Cir.),  22  Am.  B.  R.  740,  171 
Fed.  376;  See,  also.  In  re  Columbus  Buggy 
Co.  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  759, 
143  Fed.  861. 

106.  In  re  Stege  (C.  C.  A.,  2d  Cdr.),  8  Am. 
B.  R.  516,  116  Fed.  342,  54  C.  C.  A.  116 

106.  In  re  Soanlan  (D.  C,  Ky.),  3  Am. 
B.  R.  202,  97  Fed.  26;  In  re  GreenewaW 
(D.  C,  Pa.),  3  Am.  B.  R.  696,  99  Fed.  705. 

107.  In  re  Lawlor  (IX  C,  Wash.),  6  Am. 
B.  R.  184,  110  Fed.  135. 

108.  In  re  Hurley  (D.  C,  Minn.),  29  Am. 
B.  R.  567,  204  Fed.  126. 

109.  See  cases  cited  under  section  64,  sub- 
title "  Traveling  or  city  salesmen."  As  to 
priority  where  traveling  salesman  claims  for 
$175  earned  within  five  weeks  prior  to  adjudi- 
cation of  eniployer,  see  Matter  of  Brecker  & 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.,  596. 

Effect  on  priorities  under  §  64b(4).— Hie 
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salary  when  the  act  of  bankruptcy  was  committed  is  a  wage-earner."^  A 
teamster  working  with  his  team  for  day  wages  hauling  logs  and  performing 
other  similar  services  is  a  wage-earner.^^*  But  a  music  teacher  giving  music 
lessons  at  a  certain  sum  an  hour  is  not.^^  Nor  is  a  married  woman  a  wage- 
earner  who  lives  at  home  and  performs  the  ordinary  domestic  duties  of  a  mar- 
ried woman^  but  at  certain  times  during  the  year,  when  not  otherwise  engaged 
at  home,  performs  services  for  others  than  the  members  of  her  own  family.*^ 
The  definition  resolves  itself  into  what  constitutes  working  for  salary  or  hire, 
and,  in  the  end,  to  the  rulings  of  the  State  courts  on  analogous  provisions  in 
State  laws.^^*  The  importance  of  this  definition  is  found  in  the  fact  that  wage- 
earners  cannot  be  petitioned  against,*^  and  are  entitled  to  priority  of  payment 
for  a  limited  period  of  labor  prior  to  the  bankruptcy.***  All  of  these  matters 
will  be  taken  up  and  discussed  at  length  in  their  proper  connection. 

IV.  JUDICIAL  DEPimXIONS. 

a.  Freferenoeft. —  Though  this  word  is  not  defined  in  this  section,  the 
supreme  court  has  held  that  §  60-a  is  a  definition.  ^*^  A  preference  under  this 
law  has  then  but  three  elements:  (a)  insolvency,  (b)  the  procuring  or 
suffering  of  a  judgment  or  the  making  of  a  transfer  by  the  bankrupt,  (c)  a 
consequent  inequality  between  creditors  of  the  same  class.***  A  voidable 
preference  is  something  very  different.**®  It  follows,  also,  that  only  transfers 
and  judgments  can  be  preferences.  The  English  law  continues  to  distinguish 
between  mere  preferences  and  those  that  are  either  "  fraudulent "  ^^  or 
**  undue."  The  result  of  our  new  meaning  to  an  oldtime  word  has  been 
far-reaching.*^ 


definition  does  not  refer  to  or  limit  section 
64b  (4)  giving  priortty  to  wages  due  to  work- 
men, clerks,  traveling  or  city  salesmen,  or 
servants,  earned  within  three  months;  but 
was  intended  only  to  define  the  phrase  "  wage- 
earner  "  in  any  proviaicm  of  the  Bankruptcy 
Act  or  proceeding  relating  thereto  in  which 
the  word  may  be  found,  and  especially  sec- 
tion 4b,  which  provides  that  any  person, 
excepting  a  wa^e-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil, 
etc.,  may  be  adjudged  an  involuntary  bank- 
rupt, blessing  v.  Blanchard  (C.  G.  A.,  9tih 
Cir.),  36  Am.  B.  R.  136,  213  Fed.  36. 

110.  In  re  Pitaer  (D.  C,  Wis.),  9  Am. 
B.  R.  244,  118  I^.  206,  where  it  was  also 
held  that  the  fact  that  the  bookkeeper  was  a 
stockholder  and  officer  of  the  insolvent  cor- 
poration was  immaterial. 

111.  In  re  Yoder  (D.  C,  Pa.),  11  Am.  B.  R. 
446,  127  Fed.  894.  But  see  Matter  of  Win- 
ton  Lumber  &  Mfg.  Co.  (Ref.,  Ky.),  1j  Am. 
B    R    117 

lis.  First  National  Bank  of  Wilkes  Barre 
r.  Bamum  (D.  C,  Pa.),  20  Am.  B.  R.  439, 
160  Fed.  246,  considering  a  number  of  cases 
relative  to  what  constitutes  earning  wages. 

118.  Matter  of  Remaley  (Ref.,  Pa. ) ,  23  Am. 
B.  R.  29,  in  which  case  it  was  declared  that 
the  teat  in  determining  whether  a  person  is  a 
iRBge-eamer  is:  Does  the  person  claiming  to 
be  a  wage-earner  depend,  first  and  foremost, 
upon  the  return  from  his  personal  service  for 
his  maintenance  and  support? 


The  definition  of  '^  wage-earner,"  contained 
in  section  1  (27)  of  the  Bankruptcy  Act,  is 
not  applicable  to  the  claim  of  the  president 
and  general  manager,  and  the  treasurer  and 
assistant  general  manager,  of  a  corporation 
so  as  to  bring  such  claims  within  section  64b 
(4),  giving  priority  to  ''wages  due  work- 
men," etc.,  merely  because  claimants  received 
salaries.  In  re  Crown  Point  Brush  Co.  ( D.  C, 
X.  Y. ) ,  29  Am.  B.  R.  638,  200  Fed.  882. 

114.  As  to  what  persons  are  within  the  pur- 
view of  etatutes  affecting  the  enforcement  of 
claims  for  services,  see  article  by  Mr.  C.  B. 
Labatt  in  44  Can.  Law  Journal,  369-427. 

116.  See  Bankr.  Act,  fi  4-b,  post. 

116.  See  Bankr.  Act,  |  64-b  (4),  post. 

117.  Carson  v.  Chicago  Title  ft  Trust  Co., 
182  U.  S.  438,  6  Am.  B.  R.  814,  where  it  is 
said:  "Subdivisions  a  and  b  (of  f  60)  are 
concerned  with  a  preference  given  by  a  debtor 
to  his  creditor.  Subdivision  a  defines  what 
shall  constitute  it,  and  subdivision  b  states 
a  consequence  of  it"  (p.  116). 

To  same  effect.  In  re  Rosenberg  (Ref., 
N.  Y.),  7  Am.  B.  R.  316;  Swartz  v.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  673,  117 
Fed.  1.  Compare,  however.  Stem  v.  Louis- 
ville Trust  Co.  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  R.  306,  112  Fed.  601. 

118.  See  Bankr.  Act  t  60,  post 

119.  See  Bankr.  Act,  |  60-b,  post. 

190.  Eng.  Bankruptcy  Act  of  1883,  §  48. 

191.  Compare  Carson,  Pirie,  etc.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  6  Am.  B.  R. 


20  Meaning  of  Words  and  Phrases.  [§  1. 

b.  Dividends. —  Prior  to  the  amendments  of  1903,  the  meaning  of 
"  dividends "  was  important  as  a  basis  for  ^compensation  of  trustees  and 
referees  under  §§  40-a  and  4-8-a.  The  term  has  been  defined  as  "  a  parcel  of  the 
fund  arising  from  the  assets  of  the  estate,  rightfully  allotted  to  a  creditor 
entitled  to  share  in  the  fund,  whether  in  the  same  proportion  with  other 
creditors  or  in  a  different  proportion."  ^^  It  may  be  doubted  whether  this  is 
correct,  since,  under  §  65-a,  dividends  can  only  be  paid  on  claims  which 
are  neither  secured  nor  entitled  to  priority.*^  It  may  also  be  doubted  whether 
§  65-a  amounts  to  a  definition  at  all."^  The  meaning  of  this  word  is,  how- 
ever, now  unimportant."* 

0.  Property. —  The  English  Bankruptcy  Act  of  1883  defines  property  as 
including  "  money,  goods,  things  in  action,  land  and  every  description  of 
property,  whether  real  or  personal  and  whether  situate  in  England  or  else- 
where, also  obligations,  easements,  and  every  description  of  estate,  interest 
or  profit,  present  or  future,  vested  or  contingent,  arising  out  of  or  incident 
to  property  as  defined  abova"  ^^  This  definition  is  comprehensive.  Section 
70-a  of  our  law  indicates,  in  words  which  are  at  times  oddly  narrow  and 
again  surprisingly  broad,  what  property  passes  to  the  trustee.  Otherwise,  the 
law  contains  no  definition  of  "  property." 

814,  with  In  re  Hall    (Ref.,  N.  Y.),  4  Am.  Pft.)»  2  Am.  B.  R.  352,  107  Fed.  897,  with 

B.   R.   671,   679;   and  note  changes  due  to  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R.  322, 

amendments  of  1903,  under  §  60,  post,  and  In  re  Barber  (D.  C,  Minn.),  3  Am.  B.  R. 

18S.  In  re  Barber   (D.  C,  Minn.),  3  Am.  306,  97  Fed.  647. 

B.  R.  306,  311,  97  Fed.  647.  196.  Oommiaaions  are  now  paid  on  "moneys 

188.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am.  disbursed."    Sfi  40-a  and  48-a. 

B.  R.  383,  105  Fed.  754.  186.  English  Bankruptcy  Aot,  1888,  |  168. 

184.  Thus  compare  In  re  Gerson    (0.  C.» 


SECTION  TWO 


CREATION  OF  COURTS  OP  BANKRUPTCY  AND  THEIR  JURISDICTION 

§  2.  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz., 
the  District  Courts  of  the  United  States  in  the  several  States,  the 
supreme  court  of  the  District  of  Columbia,  the  districts  courts  of  the 
several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made  courts  of 
bankruptcy,  and  are  hereby  invested,  within  their  respective  territorial 
limits  as  now  established,  or  as  they  may  be  hereafter  changed,'  with 
such  jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  cham- 
bers and  during  their  respective  terms,  as  they  are  now  or  may  be 
hereafter  held,  to  (1)  adjudge  persons  bankrupt  who  have  had  their 
principal  place  of  business,  resided  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six  months,  or 
the  greater  portion  thereof,  or  who  do  not  have  their  principal  place 
of  business,  reside,  or  have  their  domicile  within  the  United  States, 
but  have  property  within  their  jurisdictions,  or  who  have  been 
adjudged  bankrupts  by  courts  of  competent  jurisdiction  without  the 
United  States  and  have  property  within  their  jurisdiction;  (2)  allow 
claims,  disallow  claims,  reconsider  allowed  or  disallowfed  claims,  and 
allow  or  disallow  them  against  bankrupt  estates;  (3)  appoint  receivers 
or  the  marshals,  upon  application  of  parties  in  interest,  in  case  the 
courts  shall  find  it  absolutely  necessary,  for  the  preservation  of  estates, 
to  take  charge  of  the  property  of  bankrupts  after  the  filing  of  the 
petition  and  until  it  is  dismissed  or  the  trustee  is  qualified;  (4)  arraign, 
try,  and  punish  bankrupts,  officers  and  other  persons,  and  the  agents, 
officers,  members  of  the  board. of  directors  or  trustees,  or  other  similar 
controlling  bodies,  of  corporations  for  violations  of  this  act,  in 
accordance  with  the  laws  of  procedure  of  the  United  States  now  in 
force,  or  such  as  may  be  hereafter  enacted,  regulating  trials  for  the 
alleged  violation  of  laws  of  the  United  States;  (5)  authorize  the 
business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers, 
the  marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the 
estates,  and  allow  such  officers  additional  compensation  for  such 
services  as  provided  in  section  forty-eight  of  this  act;*  (6)  bring  in 
and  substitute  additional  persons  or  parties  in  proceedings  in  bank- 
ruptcy when  necessary  for  the  complete  determination  of  a  matter  in 

*  The  amendment  of  1910  inserted  the  matter  in  italics,  and  omitted    the  words  '*  but  not 
at  a  greater  rate  than  in  this  act  allowed  tnisteea  for  similar  services." 
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controversy;  (7)  cause  the  estates  of  bankrupts  to  be  collected,  reduced 
to  money  and  distributed,  and  determine  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided;  (8)  close  estates,  when- 
ever it  appears  that  they  have  been  fully  administered,  by  approving 
the  final  accounts  and  discharging  the  trustees,  and  reopen  them 
whenever  it  appears  they  were  closed  before  being  fully  administered ; 
(9)  confirm  or  reject  compositions  between  debtors  and  their  creditors, 
and  set  aside  compositions  and  reinstate  the  cases;  (10)  consider  and 
confirm,  modify  or  overrule,  or  return,  with  instructions  for  further 
proceedings,  records  and  findings  certified  to  them  by  referees; 
(11)  jdetermine  all  claims  of  bankrupts  to  their  exemptions;  (12)  dis- 
charge or  refuse  to  discharge  bankrupts  and  set  aside  discharges  and 
reinstate  the  cases;  (13)  enforce  obedience  by  bankrupts,  officers,  and 
other  persons  to  all  lawful  orders,  by  fine  or  imprisonment  or  fine  and 
imprisonment;  (14)  extradite  bankrupts  from  their  respective  districts 
to  other  districts;  (15)  make  such  orders,  issue  such  process,  and  enter 
such  judgments  in  addition  to  those  specifically  provided  for  as  may 
be  necessary  for  the  enforcement  of  the  provisions  of  this  act; 
(16)  punish  persons  for  contempts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when  they  neglect  to 
recommend  the  appointment  of  trustees,  appoint  trustees,  and  upon 
complaints  of  creditors,  remove  trustees  for  cause  upon  hearings  and 
after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed  by 
law,  and  render  judgments  therefor  against  the  unsuccessful  party, 
or  the  successful  party  for  cause,  or  in  part  against  each  of  the  parties, 
and  against  estates,  in  proceedings  in  bankruptcy;  (19)  transfer  cases 
to  other  courts  of  bankruptcy;  and  (20)  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits  in 
aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceedings 
pending  in  any  other  court  of  bankruptcy.*  Nothing  in  this  section 
contained  shall  be  construed  to  deprive  a  court  of  bankruptcy  of 
any  pow,er  it  would  possess  were  certain  specific  powers  not  herein 
enumerated. 


Analosoaa  provisions:     In  U.  S.:     Act  of  1867,  §<§  1,  11,  49,  and  R.  S.,  §§  563,  711,  4972, 
4973,  4974,  4975,  4977,  4978,  4978-a,  4978-b,  4979,  5014;  Act  of  1841,  ||  6,  16;  Act  of 
1800,  §  a. 
In  Eng.:     Act  of  1883,  §{  92,  93,  94,  95,  99,  100,  102. 

Cross-references:     To  the  law:     As  to  exercise  of  jurisdiction  in  respect:     Adjudication, 

§§  1(18),  18,  38-a(l).     Allowance  of  claims,  f$  57,  63.     Appointment  of  receivers 

and  marshals,  S§  2(15),  3-e,69-a.      Offenses  by  bankrupts,  oflBeers,  etc.,  §  29.    Conduct 

of  business  by  receivers,  marshals  or  trustees,  |§  2(3,  15),  48,  72.    Additional  parties. 


*  The  amendment  of  1910  added  subdivision  20  to  this  section. 
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|§  23,  58-a  (7),  59.  Collection  and  distribution  of  bankrupt's  estate  and  settlement 
of .  controversies,  S| '23-b,  47-a  (2,  A,  9),  65.  Closing  and  reopening  estates,  {  47. 
Compositions,  If  12,  13.  Confirmation,  modification  and  overruling  acts  of  referee, 
i  38-a.  Exemptions,  ff  6,  7(8),  47-a  (11).  Discharge,  S§  14,  15.  Obedience  to 
lawful  orders,  |§  2(15,  16),  41-a.  Extradition,  %  10.  Lawful  orders,  process,  etc., 
SI  11,  21-a.  Contempts,  {  41.  Appointment  and  removal  of  trustees,  II  44,  46. 
Taxation  of  costs,  ||  3-e,  62,  64^b(3).  Transfer  of  causes,  |  32.  Ancillary  jurisdiction, 
I  23-b. 


SYNOPSIS  OF   SECTION. 

CRBATIOH  OF  COURTS  OF  BANKRUPTCY  AND  THBIR  JURIBDICTIOM. 

L  Jurisdiction  in  General,  25. 

a.  What  are  amrts  of  bankruptcy ,  25. 

b.  Bahkrupley  court  as  court  of  equity,  25. 

c.  Jurisdiction  is  limited  by  statute,  27. 

d.  Jurisdiction  either  exdusive  or  concurrent,  28. 

e.  Jurisdiction  of  suits  to  recover  property,  30. 

f .  Courts  always  open,  30. 

g.  Territorial  extent  of  jurisdiction,  30. 
h.  AndUcuy  proceedings,  32. 

(1)  Amendicent  of  1910,  32. 

(2)  Rule  friob  to  amendment,  32. 

(3)  Effect  of  amendment,  33. 
i.  Court  first  acquiring  jurisdiction,  95. 

j.  Expedition  in  exercise  of  jurisdiction,  36. 

IL   As  to  Adjudication  of  Bankruptcy,  37. 

a.  In  general,  37. 

b.  Domicile  of  debtor,  38. 

c.  Residence  of  diAor,  39. 

d.  Principal  place  of  business,  40. 

(1)  In  general,  40. 

(2)  Of  COBPORATION8,  40. 

e.  Preceding  six  months,  43. 

f .  Alien  bankrupts,  43. 

g.  Property  within  district,  43. 

h.  Removal  from  one  district  to  another,  44. 
i.  Effect  of  adjudication,  in  rem,  44. 

nL  daims,  44. 

IV.  Receivers ;  Appointment  and  Powers,  44. 

a.  In  general,  45. 

b.  When  receivers  should  be  appointed,  45. 

(1)  When  abbolittelt  nbcessart,  45. 

(2)  Caution  to  be  used,  46. 

(3)  Effect  of  assignment  for  benefit  of  creditors,  46. 

(4)  Effect  of  appointment,  46. 
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IV.  Receivers;  Appointment  and  Powers — Continued. 

c.  Practice  an  appointment,  47. 

(1)  Application,  47. 

(2)  Notice  of  application,  48. 

(3)  Order  of  afpointbient,  48. 

d.  Powers  of  receiver^  49. 

(1)  In  general,  49. 

(2)  Sale  of  property  by  receiver,  49. 

(3)  Suits  by  receiver,  50. 

e.  Possession  by  recevoer,  51. 

(1)  Custodian  op  property,  51. 

(2)  Property  claimed  adversely,  51. 

f.  Suits  against  receivers,  52. 

g.  Compensation  of  receiver,  52. 

(1)  In  general,  52. 

(2)  Effect  of  amendment  of  1910,  53. 

(3)    How  PAYABLE,  54. 

V.  Continuance  of  a  Going  Business,  54. 

a.  In  general,  54. 
.  b.  Limited  period,  55. 

c.  Contracting  indebtedness,  55. 

d.  Condud  of  business,  55. 

e.  Compensation  of  receiver  or  trustee,  56. 

VI.  Punishment  for  Crime;  Enforcement  of  Obedience  to  Lawful  Orders,  57. 

a.  In  general,  57. 

b.  Punishments  for  violations  of  the  act,  57, 

'  C.  Enforcement  of  obedience  to  lawful  orders,  57. 

Vn.  Punishment  for  Contempt,  57. 

a.  In  general,  57. 

b.  Imprisonment  for  debt;  constitutionality,  58. 

c.  When  proceedings  will  lie,  59. 

(1)  In  general,  59. 

(2)  Possibility  op  performance,  60. 

(3)  Good  faith;  failure  to  explain,  61. 

(4)  Instances  of  contempt,  63. 

d.  Practice,  64. 

(1)  In  general,  64. 

(2)  Notice  of  hearing,  65. 

(3)  Pleadings;  intervention,  66. 

(4)  Conduct  of  proceedings;  order  of  committiient,  66. 
6.  Contempts  before  referee,  66. 

Vm.  Bringing  in  Additional  Parties,  67. 

XI.  Collection  and  Distribution  of  Estates  and  Determination  of  Controversies, 
67. 

a.  In  general,  67. 

b.  Collection  and  distribution,  68. 

(1)  In  general,  68. 
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XI.  CoUectioii  and  Dtetrflmtioii  ol  Estates  and  Detennination  of  Controveraes 
—  Continued. 

b.  Collection  and  distribution — Continued. 

(2)  Recovery  of  property,  68. 

« 

(3)  Sai^  of  property;  administration,  69. 

(4)  Custody  of  property  by  receiver  or  marshal,  70. 
e.  Settlement  of  controversies,  70. 

X.  Closing  and  Reopening  EstateSf  72. 

a.  In  general  J  71. 

b.  Closing  estates,  71. 

c.  Reopening  estates,  73. 

(1)  In  gqkxbal,  73. 

(2)  Lack  of  adbhnistration  sole  oroxtnd,  73. 

(3)  Pabtiss  who  may  apply,  73. 

(4)  Notice  and  petition,  73. 

(5)  Hearing  on  appucation,  74. 

(6)  When  appucation  granted,  74. 
XI.  Confimiation  or  Rejection  of  Compositions,  75. 

Xn.  Enforcement  of  Act  by  Necessary  Orders,  Process  or  Judgment,  75. 

a.  In  general,  75. 

b.  Injunctions  other  than  against  suits,  76. 

(1)  In  general,  76. 

(2)  Acts  prior  to  adjudication,  77. 

(3)  Injunction  to  restrain  sales,  78. 

(4)  Other  instances  where  tnjunction  will  issue,  78. 

c.  Practice,  79. 

d.  Precedents  binder  the  law  of  1867,  79. 
XTTT>  Taxation  of  Costs,  79. 


I.  jurisdiction  in  general. 

a.  What  arc  courts  of  bankruptcy. — ^As  in  England,  where  in  the  London 
district  the  high  court,  and  elsewhere  the  county  courts,  have  jurisdiction  in 
bankruptcy,  our  law  avails  itself  of  an  existing  organization  and  confers 
bankruptcy  jurisdiction  on  the  district  courts  in  the  States  and  Territories, 
and  the  corresponding  courts  in  the  District  of  Columbia  and  Alaska.*  The 
English  court  of  bankruptcy  in  the  .London  district  is  in  effect  a  separate 
court,  devoted  exclusively  to  bankruptcy  matters,  and  appeals  are  uniformly 
heard  by  the  same  judge  of  the  Court  of  Appeal.^  This  is  not  so  in  this 
country.  It  would  seem,  however,  that,  under  our  system,  the  district  courts 
while  sitting  in  bfinkruptcy  are  also  separate  courts,  exercising  a  distinct 
jurisdiction,  different  from  that,  for  instance,  of  the  same  courts  while  sitting 
in  admiralty.* 

b.  Bankruptcy  court  as  court  of  equity. — ^A  bankruptcy  court  is  a  court  of 
equity,  seeking  to  administer  the  law  according  to  its  spirit,  and  not  merely 
by  its  letter.^    Proceedings  in  bankruptcy  generally  are  in  the  nature  of  pro- 

1.  See  Bankr.  Act,  %  1   (S),  ante.  4.  In  re  Kane  (C.  C.  A.,  7th  Cir.).  H  Am. 

S.  Eng.  Bankruptcy  Act,  1883,  §fi  03-95.  B.  R.  533,  127  Fed.  552.    S<^e  Am.  B.  R.  Dig., 

S.  In  re  Norria.  Fed.  Cas.  10,304.  |  15. 


26 


COUBTS   OF    BaNKBUPTOT   AND   JiTBISDICTION. 


[§  2. 


eeedings  in  equity^^  and  frequently  call  for  the  exercise  of  full  equity  powers  in 
the  ascertainment  and  proper  enforcement  of  the  equities  of  the  parties ;  where 
this  is  so  the  court  may  apply  equitable  rules  and  will  be  governed  by  equitable 
principles.*  But  the  bankruptcy  act  does  not  confer  upon  the  bankruptcy  court 


The  words  ''at  law"  as  used  in  the  first 
sentence  conferring  on  courts  of  bankruptcy 
"such  jurisdiction,  at  law  and  in  equity,  aa 
wUl  enable  them  to  exercise  original  juris-  " 
diction  in  bankruptcy  proceedings,  may  have 
been  inserted  to  meet  clause  4,  authorizing 
the  trial  and  punishment  of  offenses,  the 
jurisdiction  over  which  must  necessarily  be 
at  law  and  not  in  equity.  Bardes  v.  Basik, 
4  Am.  B.  R.  163,  173,  178  U.  S.  624. 

Equitable  jurisdiction. —  The  bankruptcy 
court  is  a  court  of  equity  and,  controUea  by 
the  statute,  may  do  equity  guided  by  the  well- 
defined  and  established  principles  of  equity 
jurisprudence.  Matter  of  Syracuse  Oaixlena 
Co.  (D.  C,  N.  Y.),  37  Am.  B.  R.  354,  231 
Fed.  284. 

5.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  R. 
163,  173,  178  U.  S.  150,  624,  44  L.  Ed.  1175; 
Mason  v.  Wolkowich  (C.  C.  A.,  1st  Cir.),  17 
Am.  B.  R,  709,  150  Fed.  699;  In  re  Waugh 
(C.  C.  A.,  9th  Cir.),  13  Am.  B.  R.  187,  192, 
133  Fed.  281;  Lockman  v.  Lang  (C.  C.  A., 
8th  Cir.),  11  Am.  B.  R.  597,  132  Fed.  1; 
In  re  Rochford  (C.  C.  A.,  8th  Cir.),  10  Am. 
B.  R.  608,  124  Fed.  182;  Swartz  v.  Siegel, 
8  Am.  B.  R.  689,  117  Fed.  13;  Dodge  v.  Nor- 
lin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R.  176,  133 
Fed.  363;  Matter  oi  Brenner  (D.  C,  Pa.),  26 
Am.  B.  R.  646,  190  Fed.  209;  In  re  Thomp- 
son-Breeze Co.  (D.  C,  Ohio),  30  Am.  B.  R. 
105;  Ogden  &  Jamison  v.  Gilt  Edge  Mines 
Co.  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  893, 
225  Fed.  723. 

Proceedings  in  equity. —  In  the  case  of 
Westall  V.  Avery  (C.  C.  A.,  4th  Cir.),  22  Am' 
B.  R.  673,  171  Fed.  626,  the  court  said:  ''  It 
is  well  settled  that  bankruptcy  proceedings 
themselves  are  purely  equitable  in  their  char- 
acter and  within  the  limits  prescribed  by  the 
Bankruptcy  Acts  and  the  special  rules  of 
practice  prescribed  by  the  Supreme  Court  are 
to  be  administered  in  accord  with  the  general 
principles  and  practices  of  equity." 

How  it  happened  that  jurisdiction  in  equity 
became  of  an  equitable  nature  is  explained 
historically  in  an  interesting  wav  in  Robson's 
Bankruptcy  (2d  Ed.),  p.  2. 

The  administration  and  distributicm  of  the 
property  of  bankrupts  is  a  proceeding  in 
equity.  The  jurisdiction  to  inquire  and  deter- 
mine who  the  lawful  owners  are,  and  to  that 
end  to  call  before  it  all  claimants  by  a  rea- 
sonable notice  or  order  to  present  their  claims 
to  the  court  within  a  reasonable  time  or  to 
be  barred  of  any  right  or  interest  in  the  prop- 
erty in  its  custody  or  in  its  proceeds,  is  a 
power  inherent  in  every  court  of  equity  in- 
cidental and  indispensable  to  the  authority  to 
administer  the  property  in  its  possession  and 
to  distribute  its  proceeds.  Nisbet  v.  Federal 
Title  &  Trust  Co.  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  R.  222,  229  Fed.  644. 


Bquitable  relief. —  A  bankruptcy  court  as  a 
court  of  equity  may  aiffcrd  relief  where  one 
partv  with  a  full  opportunity  to  avoid  the 
result  has  placed  it  in  the  power  of  another 
to  injure  a  third.  Matter  of  Viiigm  (D.  C, 
Gku),  36  Am.  B.  R.  494,  224  Fed.  128. 

6.  Application  of  equitable  rules. —  In  re 
Siegel-Hillman  Dry  Goods  Co.  (D.  C,  Mo.), 
7  Am.  B.  R.  351,  358,  111  Fed.  983,  holding 
that  cases  in  bankruptcy  are  peculiarly 
within  the  rule  th^t  where  a  court  of  equity 
is  charged  with  the  distribution  of  an  estate 
or  a  fund  under  its  control,  and  has  before  it 
the  several  parties  whose  rights  and  interests 
are  involved  in  the  administration  of  the 
estate,  it  may,  disregarding  mere  matters  of 
form,  but  having  regard  &  the  substantial 
rights  of  all  the  parties^  ascertain  the  ulti- 
mate (relation  and  liability  of  the  several 
parties,  and  base* its  decree  thereon,  thus 
avoiding  the  delay  and  expense  which  would 
be  caused  if  the  parties  were  remitted  to  the 
pursuit  of  their  legal  rights  without  aid 
from  a  court  of  equity;  In  re  Chase  (C.  C. 
A.,  1st  Cir.),  10  Am.  B.  R.  677,  680,  124 
Fed,  753;  Batchelder  &  Lincoln  Co.  v.  Whit- 
more  (C.  C.  A.,  1st  Cir.),  10  Am.  B.  R.  641, 
646,  122  Fed.  355,  where  it  was  held  that 
the  law  applicable  to  proofs  of  debt  in  bank- 
ruptcy is  governed  by  equitable  considera- 
tions ;  In  re  Broadway  Sav.  Trust  Co.  ( C.  C. 
A.,  8th  ar.),  18  Am.  B.  R.  254,  257,  150 
Fed.  152,  holding  that  a  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity,  and  the 
rules  and  practice  in  equity  prevail  as  far 
as  they  are  consonant  with  the  apeedy  admin- 
istration of  justice  which  ie  prescribed;  In 
re  Herzikopf  (C.  C.  A.,  9th  Cir.) ,  9  Am.  B.  R. 
745,  118  Fed.  101;  Matter  of  Larkey  (D.  C. 
N.  J. ) ,  32  Am.  B.  R.  287,  214  Fed.  867. 

Right  to  trial  by  jury  does  not  exist  in 
bankruptcy  proceedings,  except*  as  provided  in 
S  19,  post,  since  such  proceedings  are  equi- 
table in  their  nature.  In  re  Rude  (D.  C, 
Ky.),  4  Am.  B.  R.  319,  101  Fed.  806;  In  re 
Christensen  (D.  C.,  Iowa),  4  Am.  B.  R.  99, 
101  Fed.  802. 

Writ  of  ne  exeat  does  not  issue  unless  a 
suit  in  equity  is  commenced;  a  bankruptcy 
proceeding  is  a  euit  in  equity  for  such  pur- 
pose. In  re  Lipke  (D.  C,  N.  Y.),  3  Am. 
B.  R.  569,  98  Fed.  970. 

Adequate  remedy  at  law. —  In  the  case  of 
Sessler  v.  Nemcof  (D.  C,  P«u),  25  Am.  B.  R. 
618,  183  Fed.  656,  the  court  said:  "If  the 
trustee  has  an  adequate  remedy  at  law,  a 
bill  in  equity  cannot  be  maintained,  in  this 
or  in  any  other  court.  Whatever  equitable 
jurisdiction  may  have  been  conferred  upon 
the  District  Court  by  the  Bankruptcy  Act 
and  the  amendments  thereto,  it  ia  confined  to 
controversies  relating  to  a  bankrupt  estate. 
Within  this  limited  area,  whether  or  not  a 
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jurisdiction  to  entertain  a  plenary  suit  in  equity/  except  where  concurrent  ju- 
risdiction is  conferred  upon  such  court  to  set  aside  a  preference,  a  fraudulent 
transfa:  made  within  four  months  preceding  bankruptcy,^  and  a  transfer  which 
any  creditor  of  the  bankrupt  might 'have  avoided."  If  a  court  of  bankruptcy 
has  jurisdiction  of  the  person  or  subject  matter,  it. may  exercise  the  plenary 
powers  of  a  court  of  equity  for  the  ascertainment  and  enforcement  of  the 
rights  and  equities  of  the  various  parties  interested  in  the  estate  of  the 
b^rupt.^^  If  a  proceeding  to  set  aside  an  alleged  fraudulent  transfer  is  insti- 
tuted in  a  court  of  bankruptcy  it  must  be  governed  as  to  pleading  and  practice 
bv  the  laws  applicable  to  that  court.^^  Being  a  court  of  equity  it  will  exercise 
the  equitable  power  of  intervening  in  cases  of  mistake. ^^ 

c.  Jurisdiction  is  limited  by  statute. —  The  origin  of  courts  of  bankruptcy 
is  statutory,  and  they  have  no  powers  or  jurisdiction  other  than  is  conferred 
on  them  by,  or  necessarily  implied  from,  the  statute.^*  Their  jurisdiction  is 
limited  —  that  is>  limited  in  respect  to  the  subjects  over  which  they  may 
exercise  jurisdiction.^*  .  They  possess  only  such  powers  as  are  conferred  upon 


bill  in  equity  may  be  maintained  must  be 
tested  by  the  ordinary  rules  that  govern 
bilk  before  any  other  tribunal,  and  perhaps 
th€  most  familiar  test  is  to  inquire  whether 
the  plaintiff  has  an  adequate  remedy  at  law." 

7.  Bardes  v.  Hawarden  Bank,  4  Am.  B.  R. 
I(J3,  173,  178  U.  S.  524,  44  L.  Ed.  1175; 
In  re  Hutchinson  &  Wilmoth  (C.  C.  A.,  6th 
Cir.),  19  Am.  B.  R.  313,  318,  158  Fed.  74; 
Brumbey  v.  Jones  (C.  C.  A.,  6th  Cir.),  16 
Am.  B.'  R.  678,  141  Fed.  318;  Havens  A, 
Geddes  Co.  v.  Pierek  (C.  C.  A.,  7th  Cir.), 
0  Am.  B.  R.  569,  120  Fed.  244. 

8.  See  I  23-b,  post,  {  60-b,  post,  fi  67-e, 
pttst. 

9.  See  I  70-e,  post. 

Whitney  v.  Wenman,  198  U.  S.  539,  14  Am. 
B.  R.  45,*^  where  it  was  held  that  a  district 
inurt  may  under  §  2  (3),  (7)  determine,  in 
a  plenary  suit^^  equity,  the  title  to  property 
claimed  by  a  trustee  in  bankruptcy  to  have 
been  surrendered  to  third  parties  by  the  tem- 
porary receiver,  after  the  filing  of  a  voluntary 
petition  in  bankruptcy  without  right  and 
without  authority  from  the  court. 

Amendment  of'  1903. —  The  Supreme  Court 
came  to  this  conclusion  without  reference  to 
the  effect  of  the  amendment  of  1903  to  §  70-e 
of  this  act.  The  effect  of  this  amendment  has 
been  considered  in  Hurley  v.  Devlin  (D.  C, 
Kan.),  17  Am.  B.  R.  797,  149  Fed.  268,  and  it 
was  there  held  that  Congress  intended  to  con- 
fer upon  bankruptcy  courts  equity  jurisdicton 
in  suits  arising  under  1 70-e  to  set  aside  trans- 
fers which  creditors  might  have  avoided.  See 
elso  Manning  v.  Evans  (D.  C,  N.  J.),  19 
Am.  B.  R.  217,  166  Fed.  106;  In  re  Hutchin- 
son k  Wilmoth  (C  C  A.,  6th  Cir.),  19  Am. 
B.  R.  313,  318,  168  Fed.  74;  Skewis  v.  Barth- 
ell  (D.  C.,  Iowa),  18  Am.  B.  R.  429,  153  Fed. 
534.  These  cases  are  now  confirmed  by  the 
amendment  of  i  23-b  by  the  act  of  1910, 
which  expressly  authorizes  suits  for  the  re- 
covery of  property  under  §  70-e  in  district 
ccurts.  The  cases  of  Hull  v.  Burr  (C.  C.  A., 
5th  Cir.),  18  Am.  B.  R.  541,  547,  163  Fed. 


946;  Warmath  v.  O'Daniel  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  101,  159  Fed.  87,  are  no 
longer  of  any  force.  The  effect  of  this  amend- 
ment upon  the  jurisdiction  of  the  court  to 
entertain  pl^iary  suits  to  set  aside  transfers 
in  fraud  of  creditors  will  be  further  consid- 
ered under  §  70-e,  post. 

10.  In  re  Swafford  Bros.  Dry  Goods  Co. 
(D.  C,  Mo.),  26  Am.  B.  R.  282,  180  Fed.  649; 
Matter  of  National  Boat  &  Engine  Co.  (D.  C., 
Maine),  33  Am.  B.  R.  154,  216  Fed.  208; 
Matter  of  Larkey  (D.  C,  N.  J.),  32  Am.  B. 
R.  287,  214  Fed.  867. 

11.  Westall  V.  Avery  (C.  C.  A.,  4th  Cir.), 
22  Am.  B.  R.  673,  171  Fed.  626,  holding 
tliat  such  a  proceeding  brought  in  a  Federal 
court  is  governed  by  the  Federal  equity  prac- 
tice, unaffected  by  the  procedure  obtaming 
in  the  State  courts. 

19.  Matter  of  Brenner  (D.  C,  Pa.),  26  Am. 
P.  R.  646,  190  Fed.  209. 

13.  Bardes  v.  Hawarden  Bank,  178  U.  S. 
624,  4  Am.  B.  R.  163,  44  L.  Ed.  1176;  In 
re  Elmira  Steel  Co.  (D.  C,  N.  Y.),  6  Am. 
B.  R.  484,  109  Fed.  456;  In  re  Williams 
(D.  C,  Ark.),  9  Am.  B.  R.  741,  120  Fed.  38; 
Brumbey  v.  Jones  (C.  C.  A.,  5th  Cir.),  15 
Am.  B.  R.  578,  141  Fed.  318;  Jobbins  v. 
Montague,  Fed.  Cas.  7,329 ;  In  re  Morris,  Fed. 
Cas.  9,826. 

14.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  652,  149  Fed. 
636;  In  re  Billing  (D.  C,  Ala.),  17  Am.  B.  R. 
80,  86,  145  Fed.  396;  Taft  v.  Century  Sav. 
Bank  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  R.  694, 
697,  141  Fed.  369. 

The  distribution  of  the  judicial  power  of 
the  United  States  among  the  courts  of  the 
United  States  is  entirely  within  the  control 
of  Congress.  Johnson  Co.  v.  Wharton,  152 
U.  S.  252,  260.  All  courts,  even  the  highest, 
are  more  or  less  limited  in  their  jurisdiction. 
They  are  limited  to  particular  classes  of  ac- 
tions. Windsor  v.  McVeigh,  93  U.  S.  274, 
282. 
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them,  either  expressly  or  by  necessary  implication.**^  Bnt  they  are  not  courts 
of  limited  jurisdiction  in  respect  to  matters  which  are  within  their 
jurisdiction.**  In  respect  to  the  matters  coming  within  their  jurisdiction  their 
judgments  possess  every  attribute  of  finality  and  estoppel  which  pertains  to 
those  of  courts  of  general  jurisdiction.*^  Such  courts  are  not  inferior  courts  in 
the  sense  that  essential  jurisdictional  facts  must  affirmatively  appear  upon  the 
record.**  It  is  not  sufficient  to  all^e  facts  showing  jurisdiction;  there  must 
be  evidence  establishing  such  facts. *• 

d.  TurifldiGtion  eitber  ezelusiTe  or  ooneiirrent. —  There  are  two  distinct 
classes  of  jurisdiction  conferred  upon  courts  of  bankruptcy  by  this  section: 
First,  jurisdiction  over  the  proceedings  in  bankruptcy,  initiated  by  the  petition 
and  ending  in  the  distribution  of  assets  among  the  creditors,  and  the 
discharge  of ,  or  refusal  to  discharge,  the  bankrupt  Second,  jurisdiction  as 
an  ordinary  court,  of  suits  at  law  or  in  equity  in  respect  to  the  estate  of  the 
bankrupt.^  The  first  class  of  jurisdiction  possessed  by  such  courts  is 
exclusive.'^  It  includes  the  power  to  adjudicate  as  to  bankruptcy,**  and,  after 


The  cardinal  principle  of  the  bankruptcy 
act  18  to  conserve  to  creditors  only  such  rights 
as  would  have  been  theirs  had  not  bankniptcnr 
intervened,  and  to  save  to  the  bankrupt  SQcn 
rights  as  would  have  been  his  against  cred- 
itors seeking  to  enforce  their  claims  by  ordi- 
nary judicial  process.  In  re  Cohn-  (D.  C,  No. 
Dak.),  22  Am.  B.  R.  761,  171  Fed.  56S. 

15.  Matter  of  Hollins  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  168,  229  Fed.  349. 

16.  In  re  Marion  Ck>ntract  &  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed.  618. 

A  court  of  bankruptcy  is  of  limited  ivris- 
diction,  in  the  sense  that  it  can  take  cog- 
nizance of  particular  subjects  only,  namely, 
those  included  within  the  intendment  of  the 
statute;  but  its  jurisdiction  is  unlimited  in 
respect  of  its  powers  over  proceedings  in 
bankruptcy  specifically  made  subject  to  its 
jurisdiction  by  §  2.  Sabin  v.  Laikin-Grreen 
Logging  Co.  (D.  C,  Or.),  34  Am.  B.  R.  210, 
218  Fed.  984. 

17.  In  re  First  Kat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265,  273, 
152  Fed.  64;  Edelstein  v.  United  States  (C. 
C.  A.,  8th  Cir.),  17  Am.  B.  R.  649,  652,  149 
Fed.  636. 

18.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265,  152 
Fed.  64;  In  re  Columbia  Real  Estate  Co. 
(D.  C,  Ind.),  4  Am.  B.  R.  411,  101  Fed.  965; 
Havs  V.  Ford,  55  Ind.  52;  Bryant  v.  Kinyon, 
6  Am.  B.  R.  237,  127  Mich.  152,  86  N.  W. 
531,  53  L.  R.  A.  871;  In  re  Elmira  Steel  Co. 
(D.  C,  N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456. 

Limited,  but  not  inferior. —  The  district 
court  of  the  United  States  is  a  court  of 
limited  but  not  inferior  jurisdiction.  Con- 
gress has  conferred  upon  it  original  and  ex- 
clusive jurisdiction  to  adjudge  bankruptcies, 
and  its  judgments  therein  arc  supported  by 
the  same  presumptions  which  are  indulged 
in  favor  of  the  judgments  of  all  superior 
courts  of  general  jurisdiction.  In  re  Billing 
(D.  C,  Ala.),  17  Am.  B.  R.  80,  86,  145  Fed. 
395. 


19.  Plant  V.  Gorham  Mfg.  Co.  (D.  C,  N. 
Y.),  23  Am.  B.  R.  42,  174  Fed.  852. 

to.  Lathrop  v.  Drake,  01  U.  S.  516;  Bar- 
dea  V.  Hawarden  Bank,  178  U.  S.  624,  4  Am. 
B.  R.  163. 

21.  Bardes  v.  Hawarden  Bank,  178  U.  S. 
524,  4  Am.  B.  R.  163;  In  re  Watts  ft  Sachs, 
190  U.  S.  1,  10  Am.  B.  R.  113;  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224;  Bryan 
V.  Bemheimer,  181  U.  S.  188,  5  Am.  B.  R. 
623;  In  re  Marion  Contract  k  Const.  Co. 
(D.  C,  Ky.),  22  Am.  B.  R.  81,  166  Fed.  618; 
In  ire  Knight  (D.  C,  Ky.),  11  Am.  B.  R.  1. 
6,  125  Fed.  35;  Matter  of  Lengert  Wagon  Co. 
(D.  C,  N.  Y.) ,  6  Am.  B.  R.  635,  110  Fed.  927 ; 
In  re  Schloerb  (D.  C,  Wis.),  3  Am.  B.  R.  224, 
27  Fed.  326;  Lea  Bros.  &  Co.  v.  West  Co. 
(D.  C,  Va.),  1  Am.  B.  R.  2C1,  91  Fed.  237; 
In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R. 
572;  Matter  of  Maplecroft  Mills  (D.  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659;  Mat- 
thew's Sons  V.  Webre  Co.  (D.  C,  La.),  32 
Am.  B.  R.  180,  213  Fed.  396;  Matter  of 
Yargan  Naval  Stores  Co.  (C.  C.  A.,  6th 
Cir.),  32  Am.  B.  R.  269,  214  Fed.  563. 

Exclusive  jurisdiction. —  The  jurisdiction  of 
the  bankrufytcy  court  is  intended  to  be  ex- 
clusive of  all  other  courts,  and  such  proceed- 
ings include  all  matters  of  administration 
and  the  determination  of  rights  between  con- 
tending parties  with  relation  to  the  estate 
upon  a  fund  in  the  custody  of  the  court. 
Gribbaon  v.  Dexter  Horton  Trust  &  Savings 
Bank  (D.  C,  Wash.),  35  Am.  B.  R.  632.  225 
Fed.  424. 

Estate  in  custodia  legis. —  The  exclusive 
jurisdiction  of  the  court  is  so  far  in  rem 
that  the  estate  is  regarded  as  in  custodUi 
legis  from  the  time  of  the  filing  of  the  peti- 
tion. Matter  of  Schou  (D.  C.  Conn.),  32 
Am.  B.  R.  494,  213  Fed.  514. 

82.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475;  In  re  Sievers  (D.  C 
Mo.),  1  Am.  B.  R.  117,  91  Fed.  366. 
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adjudication,  to  adnunistei  the  bankrupt  estate.^  Once  acquiring  the  custody 
of  the  bankmpf  8  property,  by  adjudication  of  bankruptcy,  the  court  is  Tested 
with  exclusive  jurisdiction  to  determine  all  liens  and  interests  affecting  it.^ 
The  possession  or  custody  may  be  constructiye,  as  well  as  actual ;  that  is  if  the 
property  is  held  by  third  parties  for  the  benefit  of  the  bankrupt,  it  will  be 
deemed  in  the  custody  of  the  eourt.*^.  Where  a  court  of  competent  jurisdic- 
tion has  taken  property  into  its  possession,  through  its  officers,  the  property  is 
thereby,  withdrawn  from  the  jurisdiction  of  all  other  courts.  This  rule  applies 
generally  to  all  courts.  State  or  Federal.^**  The  defense  that  bankruptcy  pro- 
ceedings are  pending,  interposed  in  a  suit  to  foreclose  a  mortgage  against  the 
bankrupt's  property  will  not  be  valid  if  the  proceedings  have  not  been  prosecuted 
and  the  property  in  questicm  was  in  the  possession  of  a  receiver  appointed  in 


83.  Carpenter  Bros.  v.  0*Connor  (D.  C 
Ohio),  1  Am.  B.  K.  381,  16  Ohio  626. 

U.  Thomaa  v.  Woods  (C.  C.  A.,  8th  Clr.), 
23  Am.  B.  R.  132,  173  Fed.  585;  American 
Graphophone  Co.  v.  Leeds  &  Catlin  Co.  (Gix. 
a,  X.  v.),  23  Am.  B.  R.  337,  174  Fe4  158; 
Cleminahaw  v.  International  Shirt  &  Collar 
Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  616,  165 
Fed.  797;  Matter  of  First  (D.  C,  Mass.), 
37  Am.  B.  R.  512;  Matter  of  Goldberg  & 
Sagman  (D.  C,  N.  Y-),  36  Am.  B.  R.  736, 
232  Fed.  194;  Meek  ▼.  Eggerman  (Oklaf 
Sup.  Ct),  36  Am.  B.  R.  488/ 166  Psc.  622; 
Ooldbraith  v.  Grocery  Co.  (C.  C  A.,  8th 
Cir.),  32  Am.  B.  R.  752,  216  Fed;  842.  For 
additional  cases  on  Uiis  subject,  see  Am.  B.  R. 
Dig.,  §  14 ;  see  also  discussion  and  cases  cited 
under  {  23-a,  Summary  jurisdictiotif  post. 

Bzdusive  jurisdiction. —  Where  a  District 
Court  assumes  jurisdiction  of  a  bankruptcy 
proceeding,  such  jurisdiction  is  exclusive;  and 
it  has  power  by  proper  orders  to  prevent  the 
doing  of  anything  tnat  will  at  any  stage  of 
the  proceeding  tend  to  embarrass  it  in  the 
eqniUble  distribution  of  the  estta^te  of  tbe 
bankrupt  Virginia  Iron,  Coal  k  Coke  Co.  v. 
Olcott  (C.  C.  A.,  4th  Cir.),  28  Am.  B.  R.  321, 
197  Fed.  730. 

Order  of  referee  as  bar  to  siibsequeiit  ac- 
tion in  State  courts —  An  order  of  a  referee  in 
bankruptcy,  denying  the  right  to  recover  a 
check  payable  to  a  trustee  in  bankruptcy, 
which  has  been  deposited  by  a  person  not  e 
creditor,  as  a  part  of  the  deposit  required 
upon  a  composition,  and  payment  thereon 
subsequently  stopped  after  some  controversy 
had  arisen,  is  res  adjudicatit  and  a  bar  to  a 
subsequent  action  in  the  State  court  by  the 
maker  of  the  check.  Coen  v.  James  ( Sup.  Ct., 
App.  Div.,  X.  Y.),  33  Am.  B.  R.  249,  164  N. 
Y.  App.  Div.  419. 

Ri^t  to  rei^erin  property  in  possession  of 
trustee.— Property  in  possession  of  a  trus- 
tee in  bankniptcy  is  under  the  control  of  the 
Hankruptcy  Court  and  cannot  be  taken  on 
replevin  without  the  consent  of  said  court. 
Matter  of  Brodcton  Ideal  Shoe  Co.  (D.  €., 
Mass.),  32  Am.  B.  R.  377,  212  Fed.  764. 

S5.  Orinoco  Iron  Go.  v.  Metzel  (C.  C.  A., 
<Hh  Cir.),  36  Am.  B.  R.  247>  230  Fed.  40, 
holding  ibat  wbersi  at  the  time  of  the  bank- 


ruptcy of  a  corporaticm,  a  fund  arising  from 
a  settlement  of  the  corporation's  «ifairs  with 
a  foreign  country  was  being  held  by  the 
United  States  for  the  benefit  of  the  bank- 
rupt's estate,  in  which  fund  the  government 
recognized  Uie  right  of  the  trustee  in  bank- 
ruptcy, a  district  court  of  a  State  sitting  in 
bankruptcy  has  exclusive  jurisdiction  to  try 
and  determine  claims  asserted  by  a  ereditor 
of  the  bankrupt  to  the  fund  held'*by  the  gov- 
ernment, and  may  enjoin  a  suit  by  such  cred- 
itor in  the  District  of  Columbia;  Matter  of 
Wellmade  Gas  Mantle  Co.  (D.  C,  Mass.), 
3(i  Am.  B.  R.  354,  230  Fed.  502. 

86.  Murphy  v.  John  Hoffman  Co.,  211  U.  S. 
562,  21  Am.  B.  R.  487 ;  Matter  of  Traunstein 
&  White  (D.  C,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317. 

Possession  of  property  by  officers  of  court. . 
—  WTiere  the  property  in  dispute  is  in  the 
actuftl  possession  of  the  court  of  bankruptcy, 
there  comes  into  play  another  principle, 
not  peculiar  to  courts  of  bankruptcy, 
but  applicable  to  all  courts.  Federal  or  State. 
^^-here  a  court  of  competent  jurisdiction  has 
taken  property  into  its  possession,  through  its 
officers,  the  property  is  thereby  withdrawn 
from  the  jurisdiction  of  all  other  courts.  The 
court,,  having  possession  of  the  property,  has 
an  Ancillary  jurisdiction  to  hear  and  deter- 
mine all  questions  respecting  the  title,  pos- 
session, or  control  of  the  property.  In  the 
courts  of  the  United  States  this  ancillary 
jurisdiction  may  be  exercised,  though  it  is  not 
authorized  by  any  statute.  Jurisdiction  in 
such  cases  arises  out  of  the  possession  of  the 
property  and  is  exclusive  of  the  jurisdiction 
ot  all  other  courts,  although  otherwise  the 
ccmtroversy  would  be  recognizable  in  them. 
Accordingly,  where  property  was  in  the  pos- 
session of  the  bankrupt  at  the  time  of  the 
appointment  of  a  receiver,  the  bankruptcy 
court  has  exclusive  jurisdiction  to  determine 
the  title  as  against  an  adverse  claimant,  and 
a  State  court  has  no  jurisdictional  right  to 
take,  or  interfere  with  the  possession  of,  said 
property  in  an  action  of  replevin,  or  other- 
wise. Darrough  v.  First  National  Bank  of 
Claremore  (Okla.  Sup.  Ct),  37  Am.  B.  R.  75, 
156  Pac.  101. 
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a  suit  brought  against  the  bankrupt  prior  to  the  b^nkruptcy.^  This  jurisdic- 
tion cannot  be  conferred  by  consent,  if  of  the  subject  matter,^  but  can  if  of 
the  person  only.^  The  court  having  acquired  jurisdiction  its  adjudication  is 
conclusive  upon  the  parties  concerned,  until  set  aside  by  review  or  appeal,  and 
it  cannot  be  questioned  collaterally.** 

e.  Turiidiction  of  suits  to  reoovcor  property. —  The  animated  controversy  as 
to  the  proper  forum  for  proceedings  to  recover  property  brought  by  the 
trustee  was,  in  May,  1900,  settled  by  the  Supreme  Court  in  Bardes  v. 
Hawarden  Bank.'^  The  amendment  of  §  23-b  and  the  corresponding  changes 
made  in  §§  60-a,  67-e  and  70-e  by  the  act  of  1908  are  declaratory  of  the 
principle  underlying  this  decision.  The  broad  and  elastc  provisions  of 
subdivisions  7  and  15  of  this  section,  conferring,  as  they  do,  jurisdiction 
upon  courts  of  bankruptcy  to  entertain  suits  by  the  trustee  for  the  recovery 
of  property  allied  to  have  belonged  to  the  bankrupt,  are  no  longer  limited 
by  the  provisions  of  §  23-b.^  It  may  be  taken  as  settled  that  courts 
of  bankruptcy  as  such  have,  within  their  respective  territorial  limits,  ample, 
though,  of  course,  as  to  suits,  not  exclusive,  jurisdiction  to  do  everything 
"  which  may  be  necessary  for  the  enforcement  of  the  provisions  of  the  act." 
The  jurisdiction  of  courts  of  bankruptcy  to  entertain  suits  brought  by  the 
trustee  for  the  recovery  of  property  will  be  further  considered  under  §  23-b. 

f.  Courts  always  open. —  Courts  of  bankruptcy  are  always  open  for  the 
transaction  of  business.^  It  is  expressly  provided  in  this  section  that  the 
jurisdiction  conferred  upon  courts  of  bankruptcy  may  be  exercised  "  in 
vacation,  in  chambers  and  during  their  respective  terms."  In  most  of  the 
districts,  bankruptcy  matters  are  heard  on  certain  days;  this,  for  the  con- 
venience of  the  courts.  Orders  made  in  chambers  in  vacation  are  as  effective 
as  when  made  at  a  term  or  on  a  rule  day. 

g.  Territoral  extent  of  jurisdiction.— The  act  of  1867  limited  the  jurisdic- 
tion of  courts  of  bankruptcy  to  '*  their  respective  districts."  This  has  been 
held  to  mean  that  the  exercise  of  those  powers  was  limited  to  those  districts.^ 


%7.  CUrk  V.  Norwalk  Steel  A  Iron  Co.  (D. 
C,  Ohio),  34  Am.  B.  R.  550,  188  Fed.  999. 

8S.  Matter  of  Hollins  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  168,  229  Fed.  349;  Jobbins  t. 
Montague,  Fed.  Cas.  7,330. 

Effect  of  action  of  trustee  on  jurisdiction. — 
No  action  of  the  trustee  can  impair  or  affect 
the  jurisdiction  of  the  bankruptcy  court  over 
the  bankrupt's  estate.  Matthews  A  Sons  v. 
M^ebre  Co.  (D.  C,  La.),  32  Am.  B.  R.  180, 
213  Fed.  396. 

S9.  Hall  y.  Kincell,  102  Fed.  301.  Com- 
pare, also,  In  re  Mason  (D.  C,  N.  Car.),  3 
Am.  B.  R.  699,  99  Fed.  256;  In  re  Smith 
(D.  C,  a.),  9  Am.  B.  R.  98,  117  Fed.  961. 

80.  fiabin  v.  Larkin-Green  Logging  Co.  (D. 
C,  Ore.),  34  Am.  B.  R.  210,  218  Fed.  984. 

SI.  4  Am.  B.  R.  163,  178  U.  S.  524,  44  L. 
Ed.  1,175. 

82.  For  the  effect  of  the  failure  of  the 
act  of  1903  to  amend  §  70-e  to  correspond 
with  the  amendment  of  §  23-b,  see  discussion 
under  §  70-e  poet. 

38.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  R.  692,  113  Fed.  911,  affg.  s.  c.  6  Am. 

B.  R.  653,  111  Fed.  495;  In  re  Henschel  (D. 

C,  N.  Y.),  8  Am.  B.  R.  201,  114  Fed.  968. 
As  there  are  no  terms  of  courts  in  bank- 


ruptcy an  &dJudication  may  be  vacated  after 
the  expiration  of  the  term  wherein  it  was 
entered.  The  district  court,  for  all  purposes 
of  its  bankruptcy  jurisdiction,  is  always  open. 
It  lias  no  separate  terms.  Its  proceedings  in 
any  pending  suit,  are,  therefore,  at  all  times 
open  for  re-examination  upon  application 
therefor  in  an  appropriate  form.  Any  order 
made  in  the  progress  of  the  cause  may  be 
subsequently  set  aside  and  vacated  upon 
proper  showing  made,  provided  rights  have 
not  become  vested  under  it  which  will  be 
disturbed  by  its  vacation.  Matter  of  Roches- 
ter Baths  Co.  (q.  C.  A.,  2d  Cir.),  34  Am. 
B.  R.  355,  222  Fed.  22,  citing^  Sandusky  v. 
National  Bank,  23  Wall.  289. 

Power  to  modify  orders. —  The  general  rule 
that  the  power  of  a  court  to  modify  its  orders 
expires  with  the  term  at  which  they  are 
granted  does  not  apply  to  a  bankruptcy 
court,  as  a  proceeding  in  bankruptcy,  frcMn 
the  time  of  its  commencement  until  Uie  final 
settlement  of  the  estate,  is  but  one  suit. 
Matter  of  Burr  Mfg.  Co.  (0.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  708,  217  Fed.  16. 

84.  Consult  Lathrop  v.  Drake,  91  U.  S.  516, 
though  the  same  is  not  exactly  in  point. 
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The  present  act  vests  jurisdiction  in  the  courts  of  bankruptcy  '^  within  their 
respectiye  territorial  limits  as  now  constituted."  A  court  of  bankruptcy  may 
not,  therefore,  extend  its  process  beyond  the  territorial  limits  of  the  district 
within  which  its  ordinary  jurisdiction  may  be  exercised^  Thus,  a  subpo^aa 
in  bankruptcy  is  not  effective  beyond  the  territorial  limits  of  the  court  issuing 
it,^  unless  the  residence^  of  the  person  subpoenaed  be  less  than  one  hundred 
miles  away.^  Likewise  a  bankruptcy  court  of  one  district  cannot,  by  serviee 
of  process  outside  of  that  district,  obtain  jurisdiction  to  summarily  order  a 
non-resident  to  deliver  moneys  collected  upon  which  he  claims  a  lien  for 


39.  In  re  Waukeeha  W«ter  Co.  (I>.  C, 
Wis.),  8  Am.  B.  R.  715,  116  Fed.  1009;  In  re 
Steele  (D.  C,  Ala.),  20  Am.  B.  R.  446,  161 
Fed.  886;  In  jre  Harris  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  237,  173  Fed.  735;  Matter  of 
Geller  (1>.  C,  N.  J.),  32  Am.  B.  R.  629,  216 
Fed.  558;  Chrinoco  Iron  Co.  v.  Metzel   (C.  C. 

A,  6th  Gir.),  36  Am.  B.  R.  247,  230  Fed.  40. 
See  also  under  former  act,  Jobbina  v.  Mon- 
Uirue,  Fed.  Cas.  7,329. 

Enfoxtemettt  of  order  beyond  territorial 
limits. —  In  the  case  of  Staunton  v.  Wooden 
(C.  0.  A.,  9th  Cir.).  24  Am,  B.  R.  736,  179 
Fed.  61,  the  court  said: 

"In  the  present  case  the  court  made  « 
Bumnarj  order,  directed  against  a  reaident 
of  another  State,  ordering  him  to  surrender 
property  in  that  State  to  the  trustee.  It 
may  be  conceded  that  the  court  in  which  the 
petition  in  bankruptcy  ia  filed  haa  plenary 
jarisdiction  in  bankruptcy,  co-extensive  with 
the  United  States,  to  order  and  control  the 
disposition  of  the  bankrupt's  estate,  and  ia 
vested  with  jurisdiction  to  determine  all  liens 
thereon  and  all  interests  affecting  it.  Thomaa 
?  Wooda  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  . 
132,  173  Fed.  586,  97  C.  C.  A.  535;  In  re 
Dempster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
731,  172  Fed.  353,  97  C.  C.  A.  51;  In  re 
Muncie  Pulp  Co.  (C.  C.  A.,  2d  Cir.),  18  Am. 

B.  R.  66,  151  Fed.  732,  81  C.  C.  A.  116; 
Gaardian  Trust  Co.  r.  Kansas  City  Southern 
Ry.  Co.,  171  Fed.  43,  96  C.  C.  A.  285;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  404,  137  Fed.  818,  70  C.  C.  A.  316. 
Bat  this  ia  not  to  say  that  the  court  of 
bankruptcy  may  issue  its  process  to  run  into 
another  district.  It  is  one  thing  to  issue 
citation  to  persons  in  another  jurisdiction  to 
appear  before  the  court  of  bankruptcy  in  a 
proceeding  which,  in  its  exclusive  jurisdic- 
tion, it  18  authorized  to  institute  with  a 
new  to  determining  liens  or  rights  of  prop- 
erty wherever  aituate;  but  it  is  quite  another 
thing  to  issue  process  to  be  enforced  in  an- 
other jurisdiction. 

"By  whom  is  the  summary  order  in  this 
case  to  be  executed,  and  in  what  manner  is 
obedience  to  it  to  be  enforced?  There  is  no 
express  provision  in  the  bankruptcy  act,  or 
in  any  statute,  indicating  the  intention  of 
Congress  to  confer  such  power.  In  Toland  ▼. 
Spragne,  12  Pet.  328,  9  L.  Ed.  1093,  it  was 
said : 

"'Whatever  may  be  the  extent  of  their 
jarisdiction  over  the  subject-matter  of  suite. 


in  re^>ect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the 
district.  Congress  might  have  authorized 
civil  •process  from  any  Circuit  Court  to  have 
run  mto  any  State  of  the  Union.  It  has 
not  done  so.' 

"The  Bankruptcy  Act  of  1867  (Act  March 
2,  1867,  c.  176,  14  Stat.  517)  limited  the 
jurisdiction  of  courts  of  bankruptcy  to  *  their 
respective  districts.'  The  present  act  invests 
them  wi^h  jurisdiction  'within  their  respec- 
tive territorial  limits  as  now  established,  or 
as  they  may  be  hereafter  changed;'  and  it 
has  been  held  that «  court  of  banKruptc^  may 
not  extend  its  process  bej^nd  the  territorial 
limits  of  the  aistrict  within  which  its  or- 
dinary jurisdiction  may  be  exercised.  In  re 
Waukesha  Water  Co.  (D.  C,  Wis.),  8  Am. 
B.  R.  715,  116  Fed.  1009;  In  re  Alphin  Sl 
Lake  Cotton  Co.  (D.  C,  Ark.),  12  Am.  B.  R. 
r.53,  131  Fed.  824;  In  re  Steele  (D.  C,  Ala.), 
20  Am.  B.  f,,  446,  161  Fed.  886.  In  view  of 
these  considerations,  and  the  authorities,  we 
are  of  th^;  opinion  that  the  District  Court 
was  not  possessed  of  jurisdiction  to  make  and 
enforce  uie  summary  order." 

Injunction  against  third  person  in  another 
distziet. —  A  District  Court,  sitting  as  a  court 
of  bankruptcy,  has  no  jurisdiction  to  enjoin 
a  person,  who  resides  in  another  district  and 
is  not  a  party  to  the  bankruptcy  proceedings, 
from  procee<nng  to  enforce  an  assignment  of 
wages  made  by  a  bankrupt,  but  the  proper 
remedy  is  by  ancillary  proceedings  instituted 
in  the  bankruptcy  court  in  the  district 
wherein  such  party  resides.  Progressive 
Bldg.  &,  Loan  Co.  v.  Hall  (C.  C.  A.,  4th  Cir.), 
33  Am.  B.  R.  313,  220  Fed.  45. 

88.  Paine  v.  Caldwell,  Fed.  Cas.  10,674. 
Compare,  also,  In  re  Hematreet  (D.  C.,  Iowa), 
8  Am.  B.  R.  760,  117  Fed.  568. 

87.  See  Bank  Act,  {41,  post. 

U.  S.  Rev.  Stats.  §  876  provides  that: 
"Subpcenas  for  witnesses,  who  are  required 
to  attend  a  court  of  the  United  States,  In  any 
district,  may  run  into  any  other  district. 
Provided,  Thai  in  civil  causes  the  witnesses 
living  out  of  the  district  in  which  the  court  is 
held  do  not  live  at  a  greater  distance  than 
one  hundred  miles  from  the  place  of  holding 
the  same."  See,  also,  In  re  Hemstreet  (D.  C., 
Iowa),  8  Am.  B.  R.  760,  117  led,  568;  In  re 
Appel  (D.  C,  Neb.),  4  Am.  B.  R.  722,  103 
Fea.  931,  holding  that,  though  served  outside 
the  district,  it  operates  in  rem  within  it. 
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servioee.^^  In  States  having  several  districts,  this  rule,  in  spite  of  the 
proviso  clause  of  §  41-a,  shortens  the  reach  of  the  district  courts  and  may 
make  their  process  less  effective  than  that  of  the  State  courts.  A  volunfcary 
appearance  of  the  party  living  without  the  district  may  constitute  a  -i/^aiver 
of  the  want  of  jurisdiction  and  confer  jurisdiction  over  him,^  although  this 
would  not  be  the  case  where  the  court  has  no  jurisdiction  of  the  subject 
matter.^  The  territorial  limitation  of  jurisdiction  as  contained  in  the 
preliminary  clause  of  this  section  is,  of  course,  subject  to  the  qualification 
made  by  subd.  20  of  the  section  as  added  by  the  amendment  of  1910,  relative 
to  the  exercise  of  ancillary  jurisdiction  over  persons  or  property  in  aid  of  a 
receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  priding  in  any 
other  court  of  bankrutcy.^* 

h.  AnoiUary  proceedings. —  (1) Amendment  op  1910.  The  amendment  of 
1910  added  subd.  20  to  subsection  a  of  this  section,  expressly  authorizing  a 
court  of  bankruptcy  to  exercise  ancillary  jurisdiction  within  its  territorial 
limits  **  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding 
pending  in  any  other  court  of  bankruptcy.'* 

(2)  KuLE  Pkioe  to  Amendment.  Prior  to  the  an^iendment  of  1910  it  was 
held  that  where  process  to  seize  the  bankrupt's  property  was  necessary,  ancil- 
lary jurisdiction  might  be  exercised,*^  although  this  doctrine  had  been  refuted 
in  a  number  of  well  considered  cases.'*^  Under  the  act  of  1867  there  was  no 
express  provision  conferring  upon  courts  of  bankruptcy  ancillary  jurisdiction, 
but  it  was  held  thereunder  that  such  jurisdiction  necessarily  resulted  from  the 
general  jurisdiction  imposed  in  them  and  was  in  harmony  with  the  scope  and 


88.  Matter  of  Geller  (D.  C.,^N.  J.),  32 
Am.  B.  R.  629,  210  Fed.  658.        " 

89.  In  re  Smith  (D.  C,  Cit.),  9  Am.  B. 
R.  98,  117  Fed.  9.61;  Matter  of  Geller  (D.  C, 
K  J.),  32-Aij.  B.  R.  629,  216  Fed.  568. 

Appearing  as  witness  as  coaf erring  juris- 
diction. The  appearance  of  a  non-resident  as 
a  witness  at  an  examination  under  section 
21a  of  the  bankruptcy  act  and  representa- 
tion thereat  by  an  attorney  does  not  consti- 
tute such  a  general  appearance  as  to  give  the 
court  jurisdiction;  Matter  of  Geller  (D.  C, 
N.  J.),  32  Am.  B.  R.  629,  216  Fed.  558. 

40.  Jobbins  v.  Montague,  Fed.  Gas.  7,329. 

41.  See  discussion  under  next  paragraph. 
48.  In  re  Benedict  (D.  G.,  Wis.),  16  Am. 

B.  R.  232,  140  Fed.  56;  In  re  John  L.  Nel- 
son &  Bro.  Co.  (D.  C.,  N.  Y.),  18  Am.  B.  R. 
66,  149  Fed.  690;  Matter  of  Sutter  Bros. 
(D.  C.,  N.  Y.),  11  Am.  B.  R.  632,  131  Fed. 
654;  In  re  Peiser  (D.  C.,  Pa.),  7  Am.  B.  R. 
690,  115  Fed.  199;  In  re  Westfall  Bros. 
(D.  C.,  Gal.),  8  Am.  B.  R.  431;  In  re 
Schrom  (D.  G.,  Iowa),  3  Am.  B.  R.  352,  97 
Fed.  160;  Matter  of  Dunseath  (D.  G.,  Pa.), 
21  Am.  B.  R.  742,  168  Fed.4973;  s.  c,  22 
Am.  B.  R.  75,  168  Fed.  973. 

48.  Ancillary  jurisdiction,  prior  to  amend- 
ment of  19x0— In  re  Williams  (D.  G., 
Ark.),  9  Am.  B.  R.  741,  120  Fed.  38,  the 
court  wa«  of  the  opinion  that  the  bank- 
ruptcy act  makes  no  provisions  for  Ancil- 
lary or '  auxiliary  proceedings  in  district 
courts  other  than  that  in  which  the  pro- 
ceedings   are    pending,    and    «t    petition    for 


an  injunction  to  protect  the  assets  of  a 
bankrupt,  where  the  proceedings  were  pend- 
ing in  another  district,  was  denied.*  This 
opmion  met  'th«  approval  of  the  court  in 
the  case  of  In  re  Williams  (D.  G.,  Temi.), 
10  Am.  B.  R.  538,  120  Fed.  321,  and  in  the 
case  of  In  re  Von  Hartz  (C.  G.  A.,  2d  Gir.) , 
15  Am.  B.  R.  747,  142  Fed.  726,  where^  it 
was  held  that  if  a  debtor  is  aidjudicated 
a  bankrupt  in  one  district  a  bankruptcy 
court  in  another  district  cannot  make  a 
summary  order  directing  one  to>  whom  the 
bankrupt  had  assigned  hij  life  insurance 
policy,  to  turn  it  over  to  his  trustee.  This 
question  was  fully  discussed  by  Judge  Ham- 
mon  in  Ross-Meehan  Foundry  Go.  v.  Gar 
&  Foundry  Go.  (D.  G.,  Tenn.),  10  Am.  B.  R. 
624,  124  Fed.  403,  where  the  conclusion  was 
reached  that  the  ''necessity  for  separate 
administrations  and  ancillary  proceedings 
should  not  exist  under  any  well-regulated 
system  of  bankruptcy.  The  design  of  the 
statute  is  to  avoid  all  ancillary  proceed- 
ings and  secure  one  uniform  possession  of 
the  estate  by  a  single  court  of  bankruptcy, 
ihaving  the  jurisdiction  to  administer  the 
assets  everywhere  under  that  statute.''  In 
the  case  of  Tybo  Mining  and  Reduction  Co. 
(D.  G.,  Nev.),  13  Am.  B.  R.  62,  132  Fed. 
€97,  Judge  Hawley  refused  to  appoint  an 
ancillary  trustee  to  aid  in  the  administra- 
tion of  a  bankrupt  estate,  the  prooeediags 
in  which  were  instituted  in  another  dis- 
trict, on  the  ground  that  courts  of  bank- 
raptcy    are    of    limited    jurisdictton  —  such 
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design  of  the  act.^  The  better  reasoning  favored  the  exercise  of  such  ancil- 
lary or  auxiliary  jurisdiction  whenever  necessary  to  preserve  the  bankrupt 
estate  or  recover  property  belonging  to  it,  situated  without  the  territorial  limits 
of  the  district  within  which  the  estate  was  to  be  administered.'**  Congress  has 
settled  this  disturbing  controversy  by  expressly  conferring  upon  bankruptcy 
courts  ancillary  jurisdiction  over  persons  and  property  in  aid  of,  a  receiver  or 
trustee  appointed  in  any  bankruptcy  proceeding  pending  in  any  other  court  of 
bankruptcy.*® 

(3)  Effect  of  Amendment.  The  amendment  of  1910  substantiates  clearly 
those  eases  upholding  the  exercise  of  ancillary  powers  by  courts  of  bankruptcy. 
However  doubtful  may  have  been  the  authority  under  the  law  prior  to  this 
amendment,  there  can  be  no  doubt  now  that  a  court  of  bankruptcy  in  one  dis- 
trict may  aid  a  trustee  or  receiver,  appointed  by  another  in  recovering  funds 
belonging  to  the  estate.*^  The  ancillary  tribunal  may,  upon  petition,*  appoint 
an  ancillary  receiver  to  take  charge  of  the  property  of  the  alleged  bankrupt,^ 
and  may  make  an  order  and  issue  subpoenas  for  the  examination  of  persons 
concerning  the  acts,  conduct  and  property  of  the  bankrupt.^     Where  testimony 


ss  the  statute  gives,  and  no  other  —  and 
that  the  statute  confers  no  such  jurisdic- 
tion. In  the  case  of  In  re  Dempster  (C.  C. 
A.,  8th  Cir.),  22  Am.  B.  R.  761,  172  Fed. 
353,  the  court  held  that  any  proceeding 
necessary  for  the  protection  of  the  estate 
had  in  any  other  district  must  take  the 
form  of  a  plenary  action  at  law  or  suit  in 
equity;  the  appointment  of  a  receiver  can 
only  be  made  in  some  cause  properly  before 
the  court. 

44.  Lathrop  v.  Drake,  91  U.  S.  516;  Ex 
parte  Martin,  Fed.  Cas.  9,149;  Sherman  v. 
Bingham,  Fed.  Caa.  12,762;  Markson  v. 
Heaney,  1  Dill,  497,  Fed.  Ca«.  9,098;  In  re 
Tifft,  Fed.  Cas.  14,034;  Shain^ald  v.  Lewis, 
5  Fed.  510. 

45.  See  convincing  opinion  of  Judge  Young 
•in   Matter    of    Dunseath    (D.    C,    Pa.),    21 

Am.  B.  R.  742,  168  Fed.  973;  Babbitt  v. 
Dutcher  (Sup.  Ct.),  216  U.  S.  102,  23  Am. 
B.  R.  519,  in  which  case  it  was  held  that 
where  a  Missouri  corporation  was  adjudi- 
cated a  bankrupt  and  a  trustee  appointed 
in  proceedings  instituted  in  the  district 
court  of  the  United  States  in  and  for  the 
Kastem  Division  of  the  Eastern  Judicial 
Discrict  of  Missouri,  the  district  court  of 
the  United  States  in  and  for  the  Southern 
District  of  New  York  has  jurisdiction  of 
an  application  upon  the  trustee's  petition 
for  an  order  directing  officers  of  the  cor- 
poration within  the  jurisdiction  of  the  lat-. 
ter  court  to  deliver  to  the  trustee  books 
and  docuxnenta  of  the  corporation  there  in 
their  custody.  See  Lazarus  v.  Prentice  234 
LI  S.  263,  32  Am.  B.  R.  569. 

46.  See  Bankr.  Act,  §  2  (20)  as  amended 
by  act  of  1910. 

47.  Lazarus  v.  Prentice,  234  U.  S.  263,  32 
Am.  B.  R.  559,  562,  holding  that  a  bank- 
ruptcy court  of  a  district  in  which  property 
of  a  bankrupt  is  situated  is  speciftcally  given 
ancillary  jurisdiction  over  such  property,  and 


may  appoint  a  receiver  and  take  summary 
proceedings  for  the  restoration  of  such  prop- 
erty so  that  it  may  be  turned  over  to  the 
bankruptcy  court  in  which  the  proceedings 
are  pending,  for  administration. 

Obtaining  possession  of  property. —  A  court 
of  bankruptcy  can  exercise  ancillary  juris- 
diction for  the  purpose  of  enabling  a 
trustee  in  bankruptcy,  who  haa  been  ap- 
pointed and  qualified  in  another  jurisdiction, 
to  reduce  to  his  possession  property  of  the 
bankrupt  which  is  within  the  territorial 
jurisdiction  of  the  count  whose  ancillary 
jurisdiction  is  invoked,  and  where  the  court 
of  primary  jurisdiction  can  act  summarily, 
the  court  exercising  ancillary  jurisdiction 
may  al«o  proceed  by  summary  order  ;^  Matter 
of  Sage  ( D.  C,  Mo. ) ,  35  Am.  B.  R,  436,  224 
Fed   525 

48.  Matter  of  Sutter  Bros.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  632,  131  Fed.  664. 

Ancillary  receiver. —  A  court  exercising  an- 
cillary jurisdictioir  acts  independently  of 
the  court  of  primary  jurisdiction,  or  of  its 
officers,  and  for  itself.  It  appoints  its  own 
receiver,  generally  the  same  person  being 
appointed  receiver  by  the  court  of  primary 
jurisdiction;  but  in  the  seizure,  manage- 
ment, sale  and  distribution  of  the  property 
seized  within  the  territorial  limits  of  its 
districts,  of  which  it  takes  legal  custody, 
this  receiver  is  and  must  be  governed  by  its 
orders  exclusively.  Fidelity  Trust  Co.  v. 
Gaskell  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
4,  198  Fed.  866. 

49.  As  to  examination  of  witnesses  resid- 
ing without  the  district  'before  referees,  see 
Bankr.  Act,  §  41 -a,  post. 

Examination  of  non-resident  witnesses. — 
In  the  case  of  In  re  Robinson  (D.  C,  Minn.), 
24  Am.  B.  R.  617,  179  Fed.  724,  it  was  held 
that  where,  upon  discharge  proceedings,  the 
objecting  creaitors  desire  to  take  the  evi- 
dence of  a  witness  residing  in  another  Federal 
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only  is  wanted,  it  may  be  obtained  by  the  customary  method  of  deposition.^ 
Where  the  ancillary  tribunal  takes  possession  oi  the  property  of  the  bankrupt 
within  its  territorial  jurisdiction,  such  possession  clothes  such  tribunal  with 
the  power  to  determine  all  questions  of  priorities  and  liens  affecting  such  prop- 
arty,®^  and  may  deal  summarily  or  otherwise  with  such  property,  to  the  same 
extent  and  in  the  same  manner  as  though  the  original  bankruptcy  proceedings 
were  pending  in  such  tribunal.^  The  ancillary  jurisdiction  conferred  by  the 
amendment  includes  the  power  to  bear* and  adjudge  the  adverse  claims  of  parties 
to  the  specific  property  seized  as  the  property  of  the  bankrupt,  and  in  the 
exercise  of  such  jurisdiction  district  courts  may,  according  to  their  adjudica- 
tions, send  the  property  or  its  proceeds  to  the  court  of  primary  jurisdiction, 
or  apply  them  to  the  satisfaction  of  such  claims.^  There  is  no  doubt  that  title 
passes  to  the  trustee  as  of  the  date  of  the  adjudication,  no  matter  where  the 
property*  may  be  situated  ;^  it  is  equally  certain  that  the  district  courts'  of 
other  districts  have  jurisdiction  to  consider  suits  to  recover  possession  of  the 
bankrupt's  property  situated  therein  and  by  him  fraudulently  or  preferentially 


transferred.' 


district,  application  for  an  order  requiring 
such  witness  to  appear  before  a  referee  in 
bankruptcy  and  give  his  testimony  should 
be  made  to  the  Federal  district  court  of  the 
district  where  the  witness  resides.  In  the 
case  of  Matter  of  Elkus  (Sup.  Ct.),  23  Am. 
B.  R.  614,  216  U.  S.  115,  30  Sup.  Ct.  377,  the 
court  said:  ''The  questions  submitted  are: 
( 1 )  Did  the  United  States  District  Court  for 
the  Southern  District  of  New  York  have  juris- 
diction to  grant  an  order  for  the  examina- 
tion of  witnesses,  who  were  residents  of 
that  district,  when  the  bankrupt  proceedings 
in  which  the  examination  was  desired  were 
being  administered  in  the  Northern  District 
of  filinois?  (2)  Have  the  respective  dis- 
trict courts  of  the  United  States  sitting  in 
bankruptcy  ancillary  jurisdiction  to  make 
orders  and  issue  proses  in  said  proceedings 
pending  and  being  administered  in  the  dis- 
trict court  of  another  district?  On  the  au- 
thority of  Babbit,  Trustee,  etc.  v.  Dutcher 
et  al.  (23  Am,  B.  R.  619,  decided  in  Feb., 
1910),  just  decided,  we  answer  both  ques- 
tions in  the  affirmative." 

50.  See  Bankr.  Act.  §  21-b-c.  See  also 
Tn  re  Hemstreet  (D.  C,  Iowa),  8  Am,  B.  R. 
760,  117  Fed.  568,  and  Sn  re  Westfall  Bros. 
(D.  C,  Cal.),  8  Am   B.  R.  431. 

51.  Emerson  v.  Castor  (C.  C.  A.,  6th  Cir.), 
37  Am.  B.  R.  719,  236  Fed.  29. 

52.  Exercise  of  andllary  jurisdiction. — 
The  ancillary  jurisdiction  conferred  by  sub- 
division 20  of  section  2  is  such  as  the  court 
of  original  jurisdiction  would  have  had  if  it 
had  had  territorial  jurisdiction,  or  such  as 
the  court  appealed  to  would  have  hud  if  the 
bankruptcy  proceeding  were  pending  J;herein. 
The  ancillary  jurisdiction  so  conferred  of 
proceedings  of  a  summary  character  is 
limited  to  cases  in  which  the  court  in  which 
the  bankruptcy  proceeding  is  pending  could 
act  summarily,  if  it  had  territorial  juris- 
diction and  of  plenary  or  independent  suits 
to  such  as  come  within  section  23-b  of  the 


Bankruptcy  Act.     De  Friece  v.  Bryant    (D. 
C,  Ky.),  37  Am.  B,  R.  275. 

53.  Fidelity  Trust  Co.  v.  Guskell  (C.  C. 
A.,  8th  Cir.},  28  Am.  B.  R.  4,  195  Fed.  865. 

The  filing  of  a  petition  in  the  bankruptcy 
court  constructively  vests  it  with  jurisdiction 
of  all  the  property  of  the  bankrupt  wherever 
situated,  tne  reduction  of  such  property  t(^ 
actual  possession  being  a  mere  detail  in  which 
a  bankruptcy  court  of  ancillary  jurisdict  on 
may  aid,  regardless  of  diversity  of  citizen- 
ship or  amount,  provided  the  property  be 
found  within  the  jurisdiction  of  such  court. 
In  re  Musica  &  Son  (D.  C,  La.),  30  Am.  B. 
R.  656,  205  Fed.  413. 

54.  Lazarus  v.  Prentice  (Sup.  Ct.,  U.  S. ). 
234  U.  S.  263,  32  Am.  B.  R.  559.  See  discus- 
sion under  §  70,  post. 

Liens  subsequent  to  adjudication. —  The» 
filing  of  the  petition  and  the  adjudication 
brings  the  property  of  the  bankrupt,  where- 
ever  situated,  into  cusiodia  legis,  and  it  is 
thus  held  from  the  date  of  the  filing  of  the 
petition,  so  that  subsequent  liens  cannot  be 
given  or  obtained  thereon,  nor  proceedings 
had  in  other  courts  to  reach  the  property  the 
court  of  original  Jurisdiction  acquires  the 
full  right  to  administer  the  estate  under  the 
bankruptcy  law;  Lazarus  v.  Prentice  (Sup. 
Ct.,  U.  S.),  234  U.  S.  263,  32  Am.  B.  R.  659. 

55.  That  is,  since  the  amendatory  act  of 
1903.  See  also  Gk)odall  v.  Tuttle,  Fed.  Caa. 
5,533,  and  Lathrop  v.  Drake,  91  U.  S.  516; 
Lawrence  v.  Lowrie  (D.  C,  Pa.),  13  Am.  B. 
R.  298,  133  Fed.  995, 

Ancillary  jurisdiction;  claims  to  assets 
in  possession  of  court. — Ancillary  jurisdiction 
is  exercised  for  the  purpose  of  aiding  tiie 
court  of  primary  jurisdiction  to  collect  the 
estates  of  bankrupts  and  distribute  them 
among  those  entitled  thereto,  and  when  prap- 
erty  which  has  been  transferred  within  the 
four  months'  period,  in  such  circumstances  as 
to  suggest  fraud,  comes  into  the  possession  of 
the   court    exercising   ancillary   jurisdiction, 
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i.  Court  lint  aeqniring  jnrisdiotion. —  It  is  a  familiar  rule  of  law,  of  universal 
application,  essential  to  the  orderly  administration  of  justice,  that  in  order  to 
avoid  a  conflict  between  tribunals  of  co-equal  authority,  the  court  first  acquir- 
ing jurisdiction  must  be  allowed  to  pursue  it  to  the  end  to  the  exclusion  of 
others,  and  that  it  will  not  permit  its  jurisdiction  to  be  impaired  or  subverted 
by  a  resort  to  some  other  tribunal.^  This  is  especially  true  where  there  is 
conflict  of  jurisdiction  between  a  bankruptcy  court  and  a  State  court ;  in  such 
cases  if  the  bankruptcy  court  has  assumed  the  custody  and  control  of  the  bank- 
rupt estate  before  proceedings  are  instituted  in  a  State  court,  the  jurisdiction 
of  the  former  in  respect  to  such  estate  is  absolute  and  will  not  be  disturbed.^^ 


that  court,  by  its  very  possession,  draws  to 
itseli  the  power  to  determine  the  interests 
therein  of  all  parties  making  claim  thereto, 
and  it  becomes  its  duty  to  so  determine  and 
grant  complete  relief  that  further  litigation 
in  respect  thereto  may  be  avoided.  In  re  Lip- 
inan,  (D.  C,  N.  J.),  29  Am.  B.  R.  139,  201 
Fed.  169;  Hartman  v.  Ackoury  (D.  C,  La.), 
31  Am   B.  R.  614,  210  Fed.  188. 

Sommaxy  proceedings  to  recover  assets. — 
I'nder  clause  20  of  this  section  a  District 
Lourt  of  ancillary  jurisdiction  has  authority 
to  appoint  a  receiver  and  to  take  summary 
proceedings  for  the  restoration  of  a  bank- 
rupt's estate,  in  the  custody  of  people  having 
no  right  to  it,  in  order  that  same  may  be 
turned  over  to  the  bankruptcy  having  juris- 
diction for  administration.  L^arus  v.  Pren- 
tice (Sup.  Ct.,  U.  S.),  234  U.  S.  263,  32  Am. 
B.  R.  559. 

Portion  of  expense. —  Where  in  a  bank- 
ruptcy proceeding  instituted  in  New  York, 
ancillary  proceedings  are  had  in  Xew  Jersey 
where  property  of  the  bankrupt  -is  located, 
a  claim  by  a  landlord  under  the  Xew  Jersev 
statutes  for  rent  as  a  prior  claim,  althotigh 
he  has  not  perfected  his  lien,  is  subject  to 
that  portion  of  the  total  expenses  of  the 
Piitate  of  the  bankrupt,  wherever  situated, 
which  t^e  value  of  the  chattels  lying  upon 
the  demised  premises  when  the  petition  in 
l>ankruptcy  was  filed  bore  to  the  value  of  the 
{(TOSS  estate.  Matter  of  Braus  (D.  C,  N.  Y.), 
37  Am.  B.  R.  594,  233  Fed.  835. 

56.  In  re  Southwestern  Bridge  &  Iron  Co. 
(D.  C,  Kan.),  13  Am.  B.  R.  304,  133  Fed.  668. 

Court  first  acquiring  jurisdiction. —  The 
I'nited  States  Supreme  Court  in  the  case  of 
Pickens  v.  Dent,  9  Am.  B.  R.  47,  187  U.  S. 
177,  sustained  the  jurisdiction  of  a  State 
court  where  it  appeared  that  such  court  had 
had  for  years  complete  jurisdiction  and  con- 
irol  over  the  bankrupt  and  his  property,  and 
xaid:  "The  jurisdiction  was  not  divested  by 
the  proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed'  to 
final  decree  notwithstanding  adjudication,  the 
rule  being  applicable  that  the  court  which 
6rst  obtains  rightful  jurisdiction  over  the 
subject-matter  should  not  be  interfered  with." 
The  court  cited  the  case  of  Frazier  v. 
^mthern  Loan  A  Trust  Co..  3  Am.  B.  R.  710, 
W  Fed.  707,  in  which  Goff ,  J.,  said :  *'  The 
Bankruptcy  Act  of  1898  does  not  in  the  least 
inf)dify  this  rule,  but  with  unusual  careful- 


ness guards  it  in  all  of  its  details,  provided 
the  suit  pending  in  the  State  court  was  in- 
stituted more  than  four  months  before  the 
District  Court  had  adjudicated  the  bank- 
ruptcy of  the  party  entitled  to  an  interest 
in  the  subject-matter  of  such  controversy." 

Other  cases  declaring  this  same  principle 
are  In  re  Price  &  Co.  (D.  C,  X.  Y.),  1  Am. 
B.  R.  606,  92  Fed  987;  In  re  Gerdes  (D.  C, 
Ohio),  4  Am.  B.  R.  346,  102  Fed.  318;  In  re 
Tune  (D.  C,  Ala.),  8  Am.  B.  R.  285.  115  Fed. 
906,  in  which  case  the  court  held  that  in 
cases  of  concurrent  jurisdiction  the  court 
first  obtaining  possession  of  the  property 
administers  it,  but  where  that  court  loses 
jurisdiction,  and  it  is  transferred  by  opera- 
tion of  valid  laws  to  a  court  of  the  United 
States,  which  has  exclusive  jurisdiction  of 
the  subject-matter,  the  question  becomes  one 
of  paramount  authority  of  the  constitution, 
and  comity  can  have  no  influence  in  determin- 
ing the  right.  In  re  Wells  (D.  C,  Mo.),  8 
Am.  B.  R.  75.  114  Fed.  222;  Metcalf  v. 
Barker  (Sup.  Ct.),  187  U.  S.  175,  9  Am. 
B.  R.  36;  In  re  English  (C.  C.  A.,  2d  Cir.), 
11  Am.  B.  R.  674,  127  Fed.  940,  revg.  10  Am. 
B.  R.   133. 

57.  In  re  Chambers   (D.  C,  R.  I.),  3  Am. 

B.  R.  537,  98  Fed.  865;  Keegan  v.  King  (D. 

C,  Ind.),  3  Am.  B.  R.  79,  96  Fed.  758;  Lei- 
digh  Carriage  Co.  v.  Stengel  (C.  C.  A.,  6th 
Cir.),  2  Am.  B.  R.  385.  95  Fed.  637;  In  re 
Glove  Cycle  Works  <Ref.,  N.  Y.),  2  Am. 
B.  R,  447;  In  re  Housttm  (D.  C,  Ky.),  2 
Am.  B.  R.  107,  94  Fed.  119;  Pietri  v.  Wells 
(La.  Sup.  Ct.),  137  La.  1087,  36  Am.  B.  R. 
105,  69  So.  847;  Union  Banking  Co.  v.  Trus- 
cott  Boat  Mfg.  Co.  (Mich.  Sup.  Ct.),  36  Am. 
B.  R.  175,  155  X.  W.  717. 

Possession  of  property  as  contolling  juris- 
diction.—  Justice  Moody,  speaking  for  the 
Supreme  Court  of  the  United  States,  in 
Murphy  v.  John  Hoffman  Co.,  211  U.  S.  562, 
568,  21  Am.  B.  R.  487,  29  Sup.  Ct.  154,  156 
53  L.  ed.  327-339,  says:  "  Where  the  prop- 
erty in  dispute  is  in  the  actual  possession  of 
the  court  of  bankruptcy  there  comes  into  play 
anotlier  principle,  not  peculiar  to  courts  of 
bankruptcy  but  applicable  to  all  courts,  Fed- 
eral or  State.  Where  a  court  of  competent 
jurisdiction  has  taken  property  into  its  pos- 
session, through  its  omcers,  tiie  property  is 
thereby  withdrawn  from  the  jurisdiction  of 
all  other  courts.  The  court,  having  possession 
of  the  property,  has  an  ancillary  jurisdiction 
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There  are  essential  exceptions  to  the  rule  as  to  the  jurisdiction  of  State  courts 
based  upon  prior  acquisition,  as  where  a  lien  would  be  acquired  by  proceedings 
therein  within  four  months  of  the  bankruptcy,  or  where  such  proceedings  were 
instituted  under  State  insolvency  laws,  a  receiver  or  assignees  being  appointed 
therein  during  the  four  months'  period.*®  As  between  two  bankruptcy  courts, 
the  one  in  which  the  petition  is  first  filed  ought  to  be  accorded  exclusive  juris- 
diction over  the  OLoe.  This  question  of  priority  of  jurisdiction  will  be  more 
fully  considered  under  other  sections  of  the  act.^ 

j^  Expedition  in  exercise  of  jnriBdiction. —  The  bankruptcy  act  contemplates 
that  the  bankrupt's  estate  shall  be  administered  with  all  convenient  dispatch, 
so  that  the  property  may  be  distributed  and  the  bankrupt  be  discharged.*** 


t )  hear  and  determine  all  questions  respect- 
ing the  title,  possession,  or  control  of  the 
property.  In  the  courts  of  the  United  States 
this  ancillary  jurisdiction  may  be  exercised, 
though  it  is  not  authorized  by  any  statute. 
Jurisdiction  in  such  cases  arises  out  of  the 
possession  of  the  property  and  is  exclusive  of 
the  jurisdiction  of  all  other  courts,  although 
otherwise  the  controversy  would  be  cognizable 
in  them.  Wabash  R.  Co.  v.  Adelbert  College, 
208  r.  S.  38,  54,  28  Sup.  Ct.  182,  52  L.  Ed. 
379,  386.  Accordingly,  i^'liere  property  was  in 
tho  possession  of  the  bankrupt  at  the  time 
of  the  appointment  of  a  receiver,  it  was  held 
that  the  bankruptcy  court  had  jurisdiction 
to  determine  the  title  to  it  as  against  an 
adverse  claimant,  and  that  the  receiver  had 
no  right  to  deliver  it  to  him  without  the 
order  of  the  court.  Whitney  v.  Wenman,  198 
V.  S.  530,  14  Am.  B.  R.  45^  25  Sup.  Ct.  778, 
49  L.  Kd.   1157." 

Conflict  with  State  court. — When  property 
is  taken  and  held  under  pro<'ess,  mesne  or 
final,  of  a  court  of  the  United  States,  it  is 
in  the  custody  of  the  law,  and  within  the 
exclusive  jurisdiction  of  the  court  from 
which  the  process  has  issued,  for  the  purposes 
of  the  writ,  and  the  possession  of  the  officer 
cannot  be  disturbed  by  process  from  any 
State  court.  Darrough  v.  First  National 
Bank  of  Claremore  (Okla.  Sup.  Ct. ),  37  Am. 
B.  R.  75,  156  Pac.  191;  Meek  v.  E^erman 
(Okla.  Sup.  Ct.),  36  Am.  B.  R.  488,  155  Pac. 
622. 

Possession  of  property  in  controversy. — 
The  jurisdiction  of  the  bankruptcy  court  ap- 
pears to  turn  upon  the  question  whether  or 
not  it  has  the  possession  of  the  fund  or  prop- 
erty over  which  the  controversv  arises.  If  it 
has  such  possession,  jurisdiction  follows.  If 
it  does  not  have  possession,  it  is  without 
jurisdiction.  In  cases  of  this  character  where 
the  bankruptcy  court  has  no  jurisdiction,  the 
State  court  has  jurisdiction.  In  cases  where 
the  bankruptcy  court  has  jurisdiction,  the 
State  court  has  concurrent  jurisdiction  with 
it.  Union  Banking  Co.  v.  Truscott  Boat 
Mfg.  Co.  (Mich.  Sup.  Ct.),  36  Am.  B.  R.  176, 
155  X.  W.  717. 

Maritime  liens;  admiralty  jurisdiction. — 
Where  an  admiralty  court,  by  libel  proceed- 
ings, acquires  complete  jurisdiction  of  a 
vessel  before  bankruptcy  proceedings  are  in- 


augurated its  jurisdiction  is  exclusive  and 
will  be  retained  to  allow  that  court  to  deter- 
mine all  the  lien  claims  which  may  be  as- 
serted against  the  vessel,  whether  presented 
before  or  after  the  filing  of  the  bankruptcy 
petition  or  the  adjudication  in  bankruptcy; 
and  the  proceeds  of  the  sale  will  not  be  paid 
over  to  tlie  trustee  in  bankruptcy  but  will  be 
paid  into  the  registry  of  the  court.  (See 
Am.  B.  R.  Dig.,  §§  14,*  451,  469)  ;  The  Philo- 
mona  (D.  C,  Mass.),  37  Am.  B.  R.  220,  200 
Fed.  859. 

Where  a  bankruptcy  court,  through  its  re- 
ceiver duly  appointed,  has  taken  possession 
of  vessels  belonging  to  the  bankrupt,  its  juris- 
diction is  exclusive  and  will  not  be  ousted 
to  allow  the  enforcement  of  a  libel  in  admir- 
alty against  the  vessels,  especially  where  the 
libelant's  rights  can  be  as  well  protected  in 
the  bankruptcy  proceedings,  even  though  the 
libels  are  founded  on  services  rendered  before 
the  institution  of  bankruptcy  proceedings. 
The  Casco  (D.  C,  Mass.),  37  Am.  B.  R.  215, 
230    Fed.    929. 

58.  Hooks  V.  Aldridge  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  658,  664,  145  Fed.  865,  citing 
In  re  Watts  A  Sachs,  190  U.  S.  1,  27,  10 
Am.  B.  R.  113,  23  Sup.  Ct.  718,  47  L.  Ed. 
933;  Matter  of  Maplecroft  Mills  (D.  C,  S. 
Car.),  33  Am.  B.  R.  815,  218  Fed.  659. 

59.  In  re  Tybo  Mining  &  Reduction  Co.  ( D. 
C,  Nev.),  13  Am.  B.  R.  62,  132  Fed.  697. 
Compare  In  re  Isaacson  (D.  Cy  N.  Y.),  20 
Am.  B.  R.  430,  16G  Fed.  777,  779. 

fiO.  See  Bankr.  Act,  §  23 -b,  post,  sub-title 
*'  Jurisdiction  of  State  Courts." 

61.  Blanchard  v.  Ammon  (C.  C.  A.,  9th 
Cir. ) ,  25  Am.  B.  R.  590,  183  Fed.  556 ;  In  re 
Swofford  Bros.  Dry  Goods  Co.  (D.  C,  Mo.), 
25  Am.  B.  R.  282,  180  Fed.  549;  In  re  Syra- 
cuse Paper  &  Pulp  Co.  (D.  C,  N.  Y.),  21 
Am.  B.  R.  174,  164  Fed.  275;  Boyd  v. 
Glucklich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R. 
393,  116  Fed.  131. 

Such  disposition  should  be  made  of  bank- 
ruptcy cases  that  creditors  may  expeditiously 
realize  what  they  may;  but  the  substance  of 
things  and  not  the  forms  merely  should  be 
observed.  In  re  Faulkner  ( C. '  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  542,  161  Fed.  900;  Matter 
of  Solowav  &  Katz  (C.  C.  A.,  2nd  Cir.),  37 
Am.  B.  K  257,  234  Fed.  67. 
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With  this  end  in  view  the  court  will  see  to  it  that  the  proceedings  are  con- 
ducted without  unnecessary  delay.®^  Proper  regard  must  of  course  be  had  for 
the  fundamental  rights  of  the  interested  parties.^ 

n.  AS  TO  ADJUDICATION  OF  BANKRUPTCY. 

a.  In  general. — Subdivision  1  of  this  section  limits  the  power  of  the  bank- 
ruptcy court  to  adjudicate  the  bankruptcy  of  persons  to  such  as  ^^  have  had 
their  principal  place  of  business,  resided,  or  had  their  domicile "  within  the 
territorial  jurisdiction  of  the  court  for  the  preceding  six  months  or  the  greater 
portion  thereof.  Under  the  former  law  domicile  and  residence  were  often  held 
equivalent  terms.  By  that  act  when  residence  within  the  district  was  required, 
the  word  "  domicile  "  was  not  used.**  The  confusion  resulting  from  the  con- 
flicting decisions  as  to  whether  residence  included  domicile  has  been  obviated 
by  inserting  in  this  subdivision  the  language  "  resided,  or  had  their  domicile  " 
within  the  jurisdiction  of  the  court.®^  To  determine  whether  a  court  of  bank- 
ruptcy may  entertain  a  petition  to  adjudicate  the  bankruptcy  of  a  debtor  it 
must  appear  that  he  either,  (1)  had  his  principal  place  of  business  within  the 
district;  (2)  or  resided  therein;  (3)  or  had  his  domicile  therein;  and  it  must 
also  apear  that  such  place  of  business  had  been  maintained,  or  such  residence 
or  domicile  had  been  had,  within  such  jurisdiction  for  the  greater  portion  of 
the  six  months  prior  to  the  time  when  the  petition  for  an  adjudication  of  bank- 
ruptcy has  been  presented  to  the  court.  The  existence  of  these  requirements 
is  jurisdictional  and  the  effect  of  failure  to  show  the  same  may  not  be  waived 
by  the  voluntary  appearance  of  the  debtor.®*     The  court  may  of  its  own  volition 


68.  Unnecaasary  delay  to  be  avoided. —  The 
purpose  of  the  act  requires  the  court  to  cause 
the  property  and  assets  of  the  bankrupt  to 
be  collected,  marshaled  and  distributed  with- 
out unnecessary  delay.  In  re  Lisk  Mfg.  Co. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  674,  167  Fed. 
411. 

As  stated  by  Mr.  Justice  Miller  in  Bailey 
V.  Glover,  21  Wall.  346 :  "  It  is  obviously 
one  of  the  purposes  of  the  bankruptcy  law 
that  there  should  be  a  speedy  distribution 
of  the  bankrupt's  assets.  This  is  only  sec- 
ondary in  importance  to  securing  equality  of 
distribution.  The  act  is  filled  with  provisions 
for  the  quick  and  summary  disposal  of  ques- 
tions arising  in  the  progress  of  the  case, 
without  regard  to  the  usual  mod^s  of  trial 
attended  with  some  delay."  See  also  Wis- 
wall  V.  Campbell,  93  U.  S.  347.  These  cases 
arose  under  the  former  bankruptcy  act,  but 
are  equally  applicable  to  the  present  act. 

68.  Boyd  v.  Glucklioh  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131,  in  wliich  the 
court  said:  "Dispatch  in  judicial  proceed- 
ings ia  commendable,  but  in  proceedmgs  in- 
volving the  liberty  of  a  citizen,  he  has  a 
right  not  only  to  be  informed  of  the  precise 
claim  against  him,  but,  after  receiving  that 
information,  he  has  a  right  to  a  reasonable 
time  to  prepare  his  answer  and  present  his 
proofs,  and,  lastly,  to  be  heard  by  counsel  on 
the  law  and  facte  of  the  case.'' 

84.  Bankruptcy  Act  of  1867,  §  11. 

66.  Matter  of  Lemen  (D.  0.,  Ohio),  30 
Am.  B.  R.  638,  208  Fed.  80. 


66.  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  6 
Am.  B.  R,  171,  175,  104  Fed.  964;  In  re 
Cliadell  (Ref.,  N.  Y.),  2  Am.  B.  R.  424; 
Matter  of  Mitchell  (C.  C.  A..  2d  Cir.),  33 
Am.  B.  R.  463,  219  Fed.  690    (citing  text). 

Effect  of  section  740  of  the  Revisecl  Stat- 
utes (Jud.  Code,  §  62). — In  the  case  of  Hills 
V.  McKinniss  Co.  (D.  C,  Ohio),  26  Am.  B. 
R.  329,  188  Fed.  1012,  the  court  said: 

"  We  are  referred  by  defendant  to  section 
740  of  the  Revised  Statutes  (Judiciary  Code, 
§  52),  providing  that  suits  not  of  a  local 
nature  against  a  single  defendant  must  be 
brought  in  the  district  in  which  such  defend-- 
ant  resides,  and  it  is  urged  that  section  2 
of  tlie  Bankruptcy  Act  does  not  in  any  way 
change  or  modify  this  general  provision. 

"  We  are  not  willing  to  agree  with  defend- 
ant that  the  Bankruptcy  Act  is  in  entire 
harmony  with  this  general  provision,  for, 
as  we  have  seen,  the  former  omits  the  ques- 
tion of  the  present  residence  of  the  bankrupt 
altogether  from  the  consideration  of  juris- 
diction. 

"  A  system  of  bankruptcy  national  in  its 
character  to  be  uniform  in  its  operation 
must  of  necessity  be  unique  in  its  method 
of  administration,  and  when  one  of  its  pro- 
visions involving  the  very  policy  of  the  law 
is  deemed  inconsistent  with  the  general  law, 
the  special  provision  must  control." 

Residence  or  domicile;  waiver. —  The  ques- 
tion of  jurisdiction,  depending  upon  residence 
or  place  of  business  of  the  bankrupt,  cannot 
be  waived  by  the  bankrupt  at  his  election. 
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inquire  into  the  facts  as  to  these  jurisdictional  requirements  so  as  to  protect 
itself  against  fraud  or  imposition.^  Subdivision  1  further  provides  that  the 
power  to  adjudicate,  will  exist  in  the  court  where  the  debtor  has  not  had  his 
principal  place  of  business,  does  not  reside,  nor  have  his  domicile  within  the 
United  States  but  has  property  within  the  jurisdiction  of  the  court,  and  also 
where  a  debtor,  who  has  been  adjudged  a  bankrupt  by  a  court  of  competent 
jurisdiction  without  the  United  States,  has  property  within  the  court's  juris- 
diction. In  both  of  such  cases,  the  location  of  the  property  of  the  debtor  will 
determine  the  jurisdiction  of  the  court.  The  jurisdiction  of  the  court  is 
further  limited  by  the  provisions  of  section  4  of  the  act  which  specifies  the 
persons  who  may  become  bankrupts. 

b.  Domicile  of  debtor. —  It  will  be  noticed  from  the  language  of  subdivision 
1  that  either  domicile  or  residence  within  the  territorial  limits  of  the  court 
will  be  sufficient  to  confer  jurisdiction.  It  is  not  essential  that  both  should 
exist.^  Domicile  means  more  than  residence.  To  constitute  domicile  there 
must  exist  in  combination  the  fact  of  residence  and  also  the  intent  to  remain, — 
the  anijniis  maivendu^  The  district  in  which  an  alleged  bankrupt  has  resided 
during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  a  peti- 
tion against  him  is  the  "  district  of  his  domicile"  within  the'  meaning  of  Gen- 


Finn  V.  Carolina  Portland  Cement  Co. 
(C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  449,  232 
Fed.  815.    See  Am.  B.  R.  Digest,  §  18. 

Jurisdiction  dependent  on  residence  or  place 
of  business. —  \Miere  in  an  involuntary  pro- 
ceeding an  objection  to  the  jurisdiction  of 
the  court  upon  the  ground  of  lack  of  residence 
or  place  of  business  is  raised  by  the  alleged 
bankrupt  within  a  month  after  adjudication 
and  before  any  further  proceedings  are  had, 
and  the  «ame  objection  is  raised  by  two  cred- 
itors before  adjudication,  the  court  must  hear 
the  objection,  although  the  bankrupt  first 
appeared  by  filing  demurrers  to  the  petition, 
going  to  the  merits  of  the  controversy,  with- 
out objecting  to  the  jurisdiction.  Finn  v. 
Carolina  Portland  Cement  Co.  (C.  C.  A.,  6th 
Cir.),  37  Am.  B.  R.  449,  232  Fed.  815. 

Jurisdiction  of  partnership;  section  5c, 
construed. —  Under  section  6c  of  the  Bank- 
xuptcy  Act  a  court  which  has  jurisdiction 
over  one  partner  can  take  to  itself  juris- 
diction over  the  firm  of  wbich  he  is  a  mem- 
ber without  reference  to  whether  the  firm 
is  six  months  old  or  three  months  old,  and 
without  there  being  any  specific  allegation  as 
to  the  firm's  principal  place  of  business. 
Matter  of  Mitchell  (C.  C.  A.,  2d  Cir.),  33 
Am.  B.  R.  463,  219  Fed.  690. 

67.  In  re  Gameau  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  679,  127  Fed.  677;  Matter  of 
Mitciiell  (C.  C.  A.,  2d  Cir.),  33  Am.  B.  R. 
463,  219  Fed.  690,  quoting  text  with  approval. 

68.  Matter  of  Harris  (Ref.,  N.  J.),  11  Am. 
B.  R.  649,  in  which  the  referee  says:  "  If 
a  person  has  had  any  one  of  the  three  (place 
of  business,  residence  or  domicile)  in  the 
district  for  the  greater  part  of  six  months 
immediately  prec^iin^  the  date  of  bankruptcy 
there  is  jurisdiction  in  the  bankruptcy  court 
of  that  district  to  proceed  with  the  case.'' 
See  also  In  re  Clisdell  (Ref.,  N.  Y.).  2  Am. 


B.    R.   424:    In    re   Bemer    (Ref.,   Ohio),   2 
Am.  B.  R.  197,  93  Fed.  943. 

69.  Distinction  between  residence  and  dom- 
icile.—  In  the  case  of  In  re  Oemeau  (C.  C. 
A.,  7th  Cir.),  11  Am.  B.  R.  679,  127  Fed.  677, 
the  court  says :  "  There  is,  of  course,  a  legal 
distinction  between  '  domicile '  and  *  res- 
idence; '  although  the  terms  are  generally 
used  as  synonymous,  the  distinction  depend>$ 
upon  the  connection  in  which  and  the  pur- 
pose for  which  the  terms  are  used.  *  Dom- 
icile '  is  the  place  where  one  has  his  true, 
fixed,  permanent  home,  and  principal  estab- 
lishment, and  to  which,  whenever  he  is  absent 
he  has  the  intention  of  returning,  and  where 
he  exercises  his  political  rights.  There  must 
exist  in  combination  the  fact  of  residence 
and  the  anvmus  manendi**  See,  also.  In  re 
Dinglehoef  Bros.  (D.  C,  X.  Car.),  6  Am.  B. 
R.  242,  109  Fed.  866;  In  re  Owings  (D.  C\. 
N.  Car.),  15  Am.  B.  R.  472,  140  Fed.  30; 
In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  36; 
In  re  Williams  (D.  C,  Wash.),  8  Am.  B.  R. 
677,  99  Fed.  544;  In  re  Berner  (Ref.,  Ohio), 
3  Am.  B.  R,  326;  In  re  Grimes  (D.  C,  N. 
Car.),  2  Am.  B.  R.  160,  96  Fed.  629;  Matter 
of  Davis  (D.  C,  X.  J.),  33  Am.  B.  R.  16. 
217  Fed  113,  holding  that  domicile  is  of  more 
extensive  signification  than  residence  and  in- 
cludes, beyond  mere  physical  presence  at  a 
particular  locality,  an  intention  to  constitute 
it  a  permanent  abiding  place. 

The  distinction  between  residence  and  dom- 
icile, that  a  man  may  reside  in  one  State  and 
be  domiciled  in  another,  noted  in  applying 
laws  relating  to  the  electoral  franchise,  may 
be  applied  in  construing  the  Bankruptcy  Act, 
and  it  is  not  impossible  that  the  courts  of 
two  districts  may  have  jurisdiction  to  enter- 
tain a  petition  against  the  same  debtor,  that 
one  acting  which  is  first  invoked.  Matter 
of  Lemen  (D.  C,  Ohio),  30  Am.  B.  R.  638, 
208  Fed.  80. 
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eral  Order  VI.^*^  Under  this  order  if  two  or  more  petitions  shall  be  filed 
against  the  same  person  in  different  districts  the  first  hearing  must  be  had  in 
the  district  in  which  the  debtor  has  his  domicile.  Domicile  as  here  used  means 
the  place  where  the  debtor  permanently  had  his  home  for  the  greater  portion 
of  the  six  months  preceding  his  bankruptcy,  as  distinguished  from  a  residence 
temporarily  acquired  in  some  other  place.^^  Residence  may  involve  the  intent 
to  leave  when  the  purpose  for  which  it  has  been  acquired  has  ceased  ;^^  domicile 
implies  no  such  intentJ'  A  debtor  who  absconds  does  not  lose  his  domicile 
within  the  meaning  of  the  act.^*  The  fact  that  the  alleged  bankrupt  is  a  roving 
character,  and  never  residing  at  any  place  for  the  required  period  of  time,  does 
not  affect  the  necessity  of  proving  that  such  bankrupt  had  resided  for  a  greater 
portion  of  the  previous  six  months  within  the  territorial  limits  of  the  court/** 
A  domicile  once  acquired  is  presumed  to  continue  until  it  is  shown  to  have  been 
changed."'*  Where  it  is  alleged  that  there  has  been  an  abandonment  of  the  old 
domicile  and  an  establishment  of  a  new  one  the  burden  of  proof  lies  upon  the 
person  who  asserts  the  change."  The  domicile  of  any  one  of  two  or  more  part- 
ners would  be  sufficient  to  support  the  jurisdiction  of  the  court/®  It  being 
established  by  both  the  petition  and  answer  in  an  involuntary  preceding  that 
the  requisite  jurisdictional  fact  as  to  domicile  exists,  the  jurisdiction  of  the 
court  may  not  be  collaterally  attacked  after  adjudication.''* 
c.  Besidence  of  debtor. —  The  word  "  resided  "  as  used  in  subdivision  1  is  of 


70.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am. 
B.  R.  430,  161  Fed.  777.  779. 

71.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am. 
B.  R.  437,  161  Fed.  777;  s.  c.  (D.  C,  N.  Y.), 
20  Am.  B.  R.  430,  161  Fed.  779. 

IntentioB  of  debtor. —  In  determining  the 
residence  of  a  debtor  his  intention  as  ex- 
pressed by  him  is  always  a  fact  to  be  con- 
sidered, but  should  be  measured  in  the  light 
of  the  facts  in  the  case  and  especially  in  t^e 
Wght  of  his  own  conduct.  Matter  of  Lemen 
(D.  C.,  Ohio),  30  Am.  B.  R.  638,  208  Fed.  80. 

72.  Removal  for  particular  purpose. —  A 
removal  from  one's  place  of  residence  does 
not  prime  facie  prove  a  change  in  his  dom- 
icile, when  it  appears  that  the  removal  was, 
for  some  particular  purpose,  expected  to  be 
only  of  a  temporary  nature,  and  wbich  is 
not*  inconsistent  with  an  intention  to  return 
to  the  original  domicile.  Matter  of  Davis 
(D.  C.,^.  J.) ,  33  Am.  B.R.  16, 217  Fed.  113. 

78.  In  re  Bemer  (Ref.,  Ohio),  3  Am.  B.  R. 
32.5. 

Intention  of  remaining. —  Two  things  must 
concur  to  establish-  a  domicile  —  the  fact  of 
residence  and  the  intention  of  remaining.  In 
reOwings  (D.  C,  X.  Car.),  15  Am.  B.  R,  472, 
140  Fed.  739;  In  re  Dinglehoef  Bros.  (D.  C, 
X.  Car.),  6  Am.  B.  R.  242,  109  Fed.  866. 

74.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B.  R. 
332,  108  I^.  209;  In  re  Oldstein,  (D.  C, 
Ore.).  25  Am.  B.  R.  138,  182  Fed.  409.  The 
fact  that  the  act  so  plainly  ^makes  residence, 
domicile  or  conduct  of  business  for  something 
less  than  the  whole  time  immediately  before 
the  filing  of  the  petition  the  sole  criterion 
nf  jurisdiction  suggests  that  the  personal 
movements  of  the  bankrupt  are  immaterial. 
Hills  V.  McKinness  Co.  (D.  C,  Ohio),  26 
-\iii.  B.  R.  329,  188  Fed.  1012. 


75.  In  re  Williams  (D.  C,  Ark.),  9  Am. 
B.  R.  736,  120  Fed.  34,  in  whidi  case  it  was 
held  that  a  court  of  bankruptcy  did  not  have 
jurisdiction  to  adjudge  bankrupt  a  traveling 
gambler  who  had  resided  within  the  district 
and  carried  on  his  business  there  for  only 
two  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  against  him. 

76.  In  re  Oldstein  (D.  C,  Ore.),  25  Am. 
B.  R.  138,  409  Fed.  182;  In  re  Filer  (D.  C, 
N.  Y.),  6  Am.  B.  R.  332,  108  Fed.  209; 
Matter  of  Davis  ( D.  C,  N.  J. ) ,  33  Am.  B.  R. 
16,  217  Fed.  113. 

77.  In  re  Berner  (Ref.,  Ohio),  3  Am.  B.  R. 
325 ;  In  re  Scott  ( D.  C,  Mass. ) ,  7  Am.  B.  R. 
39,  111  Fed.  144;  In  re  Waxelbaum  (D.  C, 
N.  Y.),  3  Am.  B.  R.  267,  97  Fed.  562;  In  re 
Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  R.  424. 

The  burden  of  establishing  a  change  of 
domicile  is  not  discharged  by  showing  that 
the  bankrupt  had  decided  to  remain  per- 
manently away  from  his  old  domicile,  with- 
out showing  an  intention  to  remain  perma- 
nently in  the  new  place.  Matter  of  Davis 
(D.  C,  N.  J.),  33  Am.  B.  R.  16,  217  Fed.  113. 

Relinquishment  of  domicile. —  Where  the 
bankrupt  had  formerly  relinquished  both  his 
residence  and  domicile  in  the  State  of  New 
York  in  order  to  acquire  a  residence  in  New 
Jersey,  which  would  justify  him  in  bringing 
an  action  for  divorce,  he  should  not  be  per- 
mitted to  seek  the  jurisdiction  of  a  district 
court  in  New  York  to  be  relieved  of  hrs  debts. 
Matter  of  Lipphart  (D.  C,  N.  Y.),  28  Am. 
B.  R.  705,  201  Fed.  103. 

78.  In  re  Blair  (D.  C,  N.  Y.),  3  Am.  B.  R. 
588,  99  Fed.  76. 

79.  Matter  of  Sage  (D.  C,  Mo.),  35  Am. 
B.  R.  436,  224  Fed.  625. 
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^  slight  importance.  Cases  may  arise  wltere  it  may  be  useful,  as  when  a  debtor 
attempts  to  escape  bankruptcy  by  denying  domicila  Residence  may  mean 
no  more  than^.gojourning.  It  is  a  personal  presence  in  a  fixed  and  permanent 
abode  as  distinguished  from  a  temporary  occupation,  but  it  does  not  include 
as  much  as  domicile,  which  requires  an  intention  combined  with  residence.*^^ 
If  the  residence,  not  amounting  to  a  domicile,  continues  for  the  required  por- 
tion of  the  three  months  preceding  the  filing  of  the  petition  in  bankruptcy,  it 
will  be  sufficient  to  clothe  the  court  with  jurisdiction.  ^  If  change  of  residence 
is  asserted  the  burden  of  proof  is  upon  him  who  asserts  it,®^ 

d.  Principal  place  of  business. —  ( 1 )  In  general. —  A  court  of  bankruptcy 
may,  under  subdivision  1  of  this  section,  adjudge  a  person  bankrupt  who  has 
had  his  principal  place  of  business  within  the  territorial  jurisdiction  of  the  court 
for  the  preceding  six  months  or  the  greater  portion  thereof  although  he  may 

.  not  have  resided  or  had  his  domicile  therein  during  such  period.  The  former 
Bankruptcy  Act  used  the  words  "  carried  on  business  "  instead  of  "  had  their 
principal  place  of  business"  as  in  the  present  section.^  Principal  place  of 
business  means  the  place  where  the  principal  affairs  and  business  of  the  debtor 
are  transacted,®*  as  a  principal  and  not  as  an  agent  or  employee;  generally 
speaking  a  person  who  is  employed  by  another  on  a  salary,  having  no  business 
of  his  own,  may  not  have  a  "  place  of  business,"  within  the  meaning  of  the 
Bankruptcy  Act.^  The  residence  of  the  debtor  will  not  control  as  to  his  prin- 
cipal place  of  business;  he  may  reside  in  one  district  and  be  adjudged  a  bank- 
rupt in  another  district  in  which  he  has  his  principal  place  of  business.®^ 

(2)  Of  corporations. —  The  question  as  to  what  constitutes  a  principal 
place  of  business  arises  more  frequently  in  respect  to  a  corporation.  The  prin- 
cipal offijce  of  a  corporation  as  specified  in  its  articles  of  incorporation  will  not 
control.  The  principal  place  of  business  may  not  be  conclusively  determined  by 
the  designation  thereof  in  a  certificate  of  incorporation  or  of  authority  to  transact 
business,  unless  it  actually  appears  that  business  is  done  there.^     The  district 


80.  In  re  Dinglehoef  Bros.  (D.  C,  N.  Car.), 
6  Am.  B.  R.  242,  109  Fed.  866  j  In  re  Garneau 
(C.  C.  A.,  7th  Cir.),  H  Am.  B.  R.  670,  127 
Fed.  677,  citing  Tracey  v.  Tracey,  62  N.  J. 
Equity  807,  48  Atl.  633;  Shaeffer  v.  Gilbert, 
73  Md.  66,  20  Atl.  434;  Matter  of  Lemen 
(D.  C,  Ohio),  30  Am.  B.  R.  638,  208  Fed. 
80;  Matter  of  Davis  (D.  C,  N.  J.),  33  Am. 
B.  R.  16,  217  Fed.  113. 

81.  Matter  of  Lemen  (D.  C,  Ohio),  30  Am. 
B.  R.  638,  208  Fed.  80. 

82.  In  re  Waxelbaum  (D.  C,  N.  Y.),  3 
Am.  B.  R.  267,  97  Fed.  662;  In  re  Bassett 
(D.  C,  Wash.),  26  Am.  B.  R.  800,  189  Fed. 
410. 

83.  Act  of  1867,  §  11.  The  language  of 
the  present  section  is  more  exact  than  that 
used  in  the  former  act. 

84.  Milwaukee  Steamship  Co.  v.  City  of 
Milwaukee,  83  Wis.  590,  63  N.  W.  839,  18 
L.  R.  A.  353. 

85.  Matter  of  Lipphart  (D.  C,  N.  Y.), 
28  Am.  B.  R.  705,  201  Fed.  103. 

86.  In  re  Brice  (D.  C,  Iowa),  2  Am.  B.  R. 
107,  93  Fed.  942;  In  re  Magie,  Fed.  Oas. 
8,951.  See  also  Guinn  v.  Iowa  Cent.  Ry.  Co., 
14  Fed.  323,  324,  which  is  to  the  effect  that 
the  principal  place  of  business  of  a  corpora- 
tion is  no  test  of  residence.     A  natural  per- 


son might  reside  in  one  State  and  have  his 
principal,  or  for  that  matter  his  sole  place 
of  business  in  another  State.  See  Am.  B.  R. 
Dig.  §  19. 

A  farmer  who  lived  in  one  district  and 
whose  business  consisted  of  raising,  buying 
and  selling  farm  products,  buying  and  slaugh- 
tering live  stocks  and  aelling  the  meat  from 
a  stall  in  a  market  place  in  a  city  in  another 
district  where  he  exhibited  and  sold  all  but 
a  comparatively  small  portion  of  the  produce 
handled  by  him,  was  held  to  have  a  principal 
place  of  business  in  the  city.  In  re  Mackey 
(D.  C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355. 

Partners  residing  in  otBer  districts. —  Evi- 
dence examined  and  held  sufficient  to  show 
that  the  principal  place  of  business  of  a  part- 
nership was  within  the  jurisdiction  of  the 
court  at  the  time  of  the  commencement  of 
involuntary  proceedings  against  it  and  during 
six  months  prior  thereto,  although  the  mem- 
bers of  the  firm  resided  in  another  district 
and  there  condifcted  a  smaller  business. 
Matter  of  Gurler  &  Co.  (D.  C,  Iowa),  37 
Am.  B.  R.  418,  232  Fed.  1016. 

87.  Matter  of  Thomas  McNallv  Co.  (D.  C, 
N.  v.),  31  Am.  B.  R.  382,  208  Fed.  291;  In 
re  Wenatchee-Stratford  Orchard  Co.  (D.  C, 
Wash.),  30  Am.   B.   R.   540.   205   Fed.  964; 
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court  of  the  district  in  which  the  assets,  manufacturing  plant  and  business 
office  of  a  corporation  are  located  will  have  jurisdiction  as  against  the  court  of 
the  district  in  which  the  articles  of  incorporation  specify  that  the  principal 
place  of  business  is  located. ®®  Corporations  are  frequently  oi^anized  under 
the  statutes  of  one  State  for  the  purpose  of  transacting  business  in  another 
State.  The  requirement  that  a  corporation  so  organized  shall  have  an  office 
within  the  State  where  incorporated  will  not  preclude  the  exercise  of  jurisdic- 
tion by  a  court  of  bankruptcy  in  a  district  other  than  that  in  which  such  office 
is  located.*^  If  the  office  be  the  place  where  the  business  affairs  of  the  corpora- 
tion are  managed  it  may  determine  the  jurisdiction  of  the  cou^,  although 


In  re  United  States  Lumber  Co.  (D.  C, 
Wash.),  30  Am.  B.  R.  682,  685,  206  Fed.  236, 
citing  text;  Matter  of  Federal  Contracting 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  381, 
212  Fed.  688. 

Articles  of  iBCorporation  as  determlniiLg. — 
Where  there  is  any  doubt  on  the  question  as 
to  the  principal  place  of  business  of  a  bank- 
rupt corporation  the  proper  course  would  be 
to  yield  to  the  provisicms  of  the  articles  of 
incorporation  in  determining  where  the  cor- 
poration's principal  place  of  business  i«,  al- 
though the  fact  that  such  articles  fixed  a 
named  city  as  the  principal  place  of  business 
is  not  always  conclusive  of  the  question. 
Matter  of  Pennington  A  Co.  (D.  C,  Ky.),  35 
Am.  B.  R.  832,  228  Fed.  388. 

88.  Place  where  business  is  transacted. — 
In  the  case  of  Dreasel  v.  North  State  Lum- 
ber Co.  (D.  C,  N.  Car.),  5  Am.  B.  R.  744, 
107  Fed.  255,  it  appeared  that  the  certificate 
of  incorporation  specified  the  home  office  of 
the  corporation  to  be  in  Detroit,  Mich.,  while 
all  its  assets,  its  plant  and  business  were 
located  in  Durham,  N.  C.  The  court  said: 
"  It  would  be  an  anomalous  construction  of 
the  law,  and  defeat  one  of  the  purpoe^'s  of 
the  bankruptcy  act,  to  hold  that  by  the  mere 
assertion  in  the  articles  of  association  a  cor- 
poration can  fix  its  principal  office  in  one 
State  or  district  when  in  fact  all  its  property 
is  located  and  its  business  transacted  in  a 
distant  district,  and  thus  escape  the  jurisdic- 
tion of  the  courts  in  both  districts." 

See  also  Tiffany  v.  La  Plume  Condensed 
Milk  Co.  (D.  C,  Pa.),  15  Am.  B.  R.  413, 
141  Fed.  444;  Milwaukee  Steamship  Co.  v. 
City  of  Milwaukee,  83  Wis.  690,  53  N.  W. 
830,  18  L.  R.  A.  353;  Matter  of  Perry  Aldrich 
Co.  (D.  C,  Mass.),  21  Am.  B.  R.  244,  165 
Fed.  249;  In  re  Elmira  Steel  Co.  (D.  C, 
X.  Y.),  5  Am.  B.  R.  485,  109  Fed.  456;  Mat- 
ter of  Beirmeister  Bros.  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  474,  208  Fed.  945,  holding  that 
the  bankruptcy  court  in  the  district  where  a 
corporation  for  the  last  six  months  has  had 
its  factory,  and  executive  oflice,  where  its 
hrx)ks  have  been  kept  and  principal  banking 
done  and  payments  made,  has  jurisdiction  of 
a  voluntary  proceeding  notwithstanding  the 
creditors  have  the  day  before  filed  a  petition 
in  another  district  in  which  the  principal 
place  of  business  named  in  the  articles  of  in- 
corporation is  located. 


Location  of  property . — The  fact  that  the 
greater  portion  of  the  property  of  a  bankrupt 
corporation  i«  at  a  given  place  is  some  eyi< 
dence,  though  not  controlling,  that  its  prin- 
cipal place  of  business  was  located  there. 
Matter  of  Pennington  &  Co.  (D.  C^  Ky.), 
36  Am.  B.  R.  832,  228  Fed.  388. 

88.  In  re  Magid-Hope  Silk  Manufacturing 
•Co.  (D.  C,  Mass.),  6  Am.  B.  R.  610,  110 
Fed.  352;  Matter  of  Tennessee  Construction 
Co.  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  405, 
213  Fed.  33. 

Where  a  West  Virgiiiia  coal  company, 
though  its  charter  stated  that  its  principal 
place  of  business  was  in  that  State,  as  were 
its  mines  and  real  estate,  had  from  the  time 
of  it«  incorporation  and  for  six  months  prior 
to  the  commencement  of  bankruptcy  proceed- 
ings maintained  its  executive  omce  and  prin- 
cipal place  of  business  in  Philadelphia,  the 
bankruptcy  court  of  the  Eastern  District  of 
Pennsylvania  having  first  acquired  jurisdic- 
tion should  retain  the  same  as  against  the 
bankruptcy  court  in  West  Virginia,  it  not 
appearing  that^the  greater  convenience  of 
parties  would  be  promoted  by  a  transfer.  In 
re  Pennsvlvania  Cons.  Coal  fco.  (D.  C,  Pa.), 
20  Am.  6.  R,  872,  163  Fed.  579. 

Mining  corporation  not  yet  engaged  in 
business. —  The  charter  of  a  corporation  or- 
ganized for  the  purpose  of  mining  provided 
that  its  principal  place  of  business  should  be 
at  Phoenix,  Arizona.  The  corporation  had 
never  done  any  mining,  but  its  activities  were 
principally  connected  with  the  sale  of  its 
stock  and  the  payment  of  its  running  ex- 
penses, and  the  only  place  in  which  business 
had  been  conducted  was  an  office  in  New 
York  City,  the  rent  of  which  was  being  paid 
by  its  president  at  the  time  the  board  of 
directors  met  there  and  authorized  him  to 
file  a  voluntary  petition.  The  books  were 
all  kept  there,  all  meetings  of  the  board 
were  held  there  and  all  moneys  of  the  com- 
pany were  disbursed  from  there,  no  meetings 
having  ever  been  held  at  Phoenix,  except  the 
technical  ones  required  by  the  law  of  Ari- 
zona. Held,  that  the  principal  place  of  busi- 
ness, if  any,  was  in  Xew  York  City,  so  that 
the  District  Court  for  the  Southern  District 
of  New  Y^'ork  had  jurisdiction  to  adjudicate  it 
a  bankrupt  in  voluntary  proceedings.  In  re 
Ouanacevi  Tunnel  Co.  (C.  C.  A.,  2d  Cir.), 
29  Am.  B.  R.  230.  201  Fed.  316. 
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factories,  mills  or  mines  in  another  district  are  operated  therefrom.^  The 
question  is  one  of  fact  to  be  determined  in  each  particular  case  by  the  character 
of  the  corporation,  its  purposes,  and  the  kind  of  business  it  is  engaged  in  f^ 
and  the  burden  of  proof  that  the  principal  place  of  business  was  in  a  certain 
district^  otfa^^^an  that  specified  in  the  articles  of  incorporation,  is  on  the 
petitioning  creditors.®^  Business  transacted  in  a  district  by  a  receiver  of  a 
corporation  appointed  to  collect  assets  and  turn  them  into  money,  is  not  "  b\xsi- 
ness  "  as  meant  by  the  phrase  ^'  principal  place  of  business."  ^  The  failure 
of  a  foreign  corporation  to  secure  a  certificate  permitting  it  to  do  business  in  a 
State  does  not  affect  the  jurisdiction  of  a  court  of  bankruptcy,  nor  alter  the 
fact  that  the  principal  place  of  business  of  the  corporation  is  where  its  prin- 
cipal business  is  done.®*  And  the  fact  that  a  foreign  corporation  has  filed  a 
certificate  in  a  public  office  designating  its  "place  of  business."  within  the 
state  does  not  establish  such  "  place  of  business  "  within  the  meaning  of  this 
section,  unless  business  is  actually  carried  on  at  such  place.^  WTiere  there 
is  doubt  as  to  which  of  two  States  is  the  location  of  the  principal  place  of  busi- 
ness of  a  corporation,  it  should  be  decided  in  favor  of  the  State  in  which  it 
was  incorporated.*^  Where  there  are  two  allied  bankrupt  corporations,  whose 
business  transactions  are  so  intermingled  as  to  be  impossible  of  separation, 
requiring  administration  under  one  jurisdiction,  the  proceedings  may  be  con- 


A  corporation  orsaniied  in  Rhode  Island 
maintained  a  nominal  office  but  never  owned 
any  substantial  property  there.  It  acquired 
a  lease  of  a  theatre  in  Massachusetts,  made 
a  substantial  deposit  with  the  lessor,  in- 
stalled certain  chattels  used  in  its  business, 
and  never  had  any  office  from  which  its 
business  was  conducted,  except  that  connected 
with  the  theatre.  The  lessor  brought  an  ac- 
tion in  the  State  court  of  Massachusetts  in 
which  a  receiver  was  appointed,  and  a  judg- 
ment rendered  relieving  the  corporation  from 
forfeiture  upon  its  making  certain  payment3, 
which  it  failed  to  do,  and  thereafter  a  peti- 
tion in  bankruptcy  was  filed  against  it  in 
Massachusetts.  Held,  that  the  corporation 
had  its  principal  place  of  business  in  the 
district  of  Massachusetts.  Matter  of  £.  & 
G.  Theatre  Co.  (D.  C,  Mass.),  35  Am.  B.  R. 
265,  223  Fed.  657. 

90.  In  re  Matthews  Consolidated  Slate  Co. 
(C.  C.  A..  l«t  Cir.),  16  Am.  B.  R.  407,  144 
Fed.  737,  affg.  16  Am.  B.  R.  350,  144  Fed. 
724,  in  which  case  it  was  held  that  where 
a  corporation  owning  a  quarry  in  one  State 
but  whose  business  was  transacted  and  con- 
trolled from  an  office  in  another  State,  the 
principal  place  of  business  was  in  the  latter 
State.  See  also  In  re  Marine  Machine  and 
Conveyor  Co.  (D.  C.,  N.  Y.),  1  Am.  B.  R. 
421,  91  Fed.  630. 

91.  In  re  Tygarts  River  Coal  Co.  (D.  C, 
W.  Va.),  30  Am.  B.  R.  183,  203  Fed.  178; 
Matter  of  Pennington  &  Co.  (D.  C,  Ky.),  35 
Am.  B.  .R.  832,  228  Fed.  388. 

Qnestion  of  fact. — The  principal  place  of 
businesB  of  a  corporation  during  the  six 
months  prior  to  the  filing  of  a  petition  in 
bankruptcy  is  to  be  determined  purely  by 
the  facts,  and  not  by  intentions  of  the  cor- 


porate authorities  or  recitals  in  the  charter. 
Matter  of  San  Antonio  Land  &  Irrigation 
Co.  (D.  C,  N.  Y.),  36  Am.  B.  R.  512.  228 
Fed.  984. 

92.  Matter  of  Tennessee  Construction  Co.. 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  405,  213 
Fed.  33. 

Burden  of  proof. — Where,  in  involuntary 
bankruptcy  proceedings,  there  is  a  contest  as 
to  the  principal  place  of  business  of  the  bank- 
rupt corporation,  the  burden  of  proof  is  on 
the  petitioning  creditors  to  establish  that 
fact  where  it  is  shown  by  the  articles  of 
incorporation  that  the  domicile  and  place  of 
residence  of  the  bankrupt  is  in  anotner  dis- 
trict. Matter  of  Pennington  &  Co.  (D.  C., 
Ky.),  36  Am.  B.  R.  832,  228  Fed.  388. 

93.  Matter  of  Perry  Aldrich  Co.  (D.  C, 
Mass. ) ,  21  Am.  B.  R.  244,  165  Fed.  249. 

94.  In  re  Duplex  Radiator  Co.  (D.  C, 
N.  Y.),  15  Am.  B.  R.  324.  142  Fed.  906; 
Matter  of  Perry  Aldrich  Co.  <D.  C,  Mass.), 
21  Am.  B.  R.  244,  165  Fed.  249. 

95.  Matter  of  McNallv  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  382,  208  Fed.  291. 

96.  In  re  Tennessee  Construction  Co.  (D. 
C,  N.  Y.),  31  Am.  B.  R.  67,  207  Fed.  203, 
in  which  case  it  was  held  that  where  a  cor- 
poration, incorporated  in  Missouri  and  re- 
quired by  statute  to  keep  a  general  office  in 
that  State,  haa  not  been  in  active  business 
during  the  past  six  months,  and  its  principal 
business  in  this  State  during  such  period  has 
been  to  try  to  work  out  a  reorganization  so 
that  its  assets  in  the  hands  of  a  receiver  in 
Missouri  may  be  made  valuable,  a  bank- 
ruptcy court  in  New  York  will  not  assume 
jurisdictions  affd.  32  Am.  B.  R.  405,  213 
Fed.  33. 
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ducted  in  the  court  first  acquiring  jurisdiction  regardleas  of  the  location  of 
the  principal  place  of  business  of  one  of  such  corporations.®^ 

e.  Preceding  six  months. — The  alleged  bankrupt  must  have  resided,  had  his 
domicile,  or  transacted  business  within  the  district  for  six  months  or  the  greater 
portion  thereof  preceding  the  application.  This  does  not  mean  the  full 
period  of  six  months  prior  to  the  filing  of  the  petition  f^  a  residence,  domicile 
or  transaction  of  business  for  more  than  three  months,  whether  at  the  beginning 
OP  end  of  the  period  of  six  months,  will  be  sufficient.*®  The  apparent  intent  of 
the  section  is  that  no  adjudication  may  be  had  where  three  months  have  not 
elapsed  since  the  alleged  bankrupt  acquired  a  domicile,  residence  or  place  of 
business  within  the  district.^®^  It  has  been  held  that  where  a  voluntary  peti- 
tion was  filed  prior  to  the  expiration  of  such  period,  the  adjudication  should 
be  set  aside,  but  that  upon  proper  application  being  made  after  the  expiration 
of  such  period  a  new  order  of  adjudication  would  be  entered.^®* 

f.  Alien  bankrupts. —  An  alien  may  be  adjudged  bankrupt,  provided  he  has 
property  within  the  United  States,  or,  if  he  has  been  adjudged  bankrupt  in 
the  bankruptcy  courts  of  another  country  and  does  not  reside  but  has  property 
within  the  United  States.^*" 

g.  Property  within  district.—  The  jurisdiction  extends  also  to  persons  and 
corporations  who  reside,  have  a  domicile  or  place  of  business  in  another  dis- 
trict provided  they  have  property  within  the  district  in  which  the  jurisdiction 
is  exercised.  The  actual  situs  of  the  property  of  a  person  or  corporation  will 
control,  and  the  general  doctrine  mobUia  sequnnter  personcum  will  not  apply.  *^ 


97.  In  re  Southwestern  Bridge  k  Iron  Co., 
(D.  C,  Kan.),  13  Am.  B.  R.  304,  133  Fed. 
568;  In  re  Alaska- American  Fisli  Co.  (D.  C, 
Wash.),  20  Am.  B.  R.  712,  162  Fed.  498, 
siting  Collier  on  Bankruptcy  (6th  Ed.),  p. 
17. 

98.  In  re  Ray  (Ref.,  Wash.),  2  Am.  B.  R.  * 
158.    Contra,  In  re  Stokea  (Ref.,  Wash.),  1 
Am.  B.  R.  35. 

99.  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  5 
Am.  B.  R.  171,  104  Fed.  964,  44  C.  C.  A.  282; 
Id  re  R.  H.  Williams  (D.  C,  Ark.)»  0  Am. 

B.  R.  736,  128  Fed.  38;  Matter  of  Harris 
(Ref.,  N.  J.),  11  Am.  B.  R.  649;  In  re 
Beraer  (Ref.,  Ohio),  3  Am.  B.  R.  325. 

The  act  of  1867  contained  the  words  "  for 
the  six  months  next  preceding  or  for  the 
longest  period  during  such  six  months,'' 
which  were  eonstrued  as  giving  the  court 
jurisdiction  to  adjudge  one  a  bankrupt  if  he 
had  resided  only  one  day  in  the  district, 
prorided  he  had  not  resided  a  longer  period 
in  any  other  district.  See  In  re  Foster,  3 
X  Bank.  Rep.  236;  In  re  Goodfellow,  3  N. 
Bank.  Rep.  452. 

Greater  portion  of  siz  monthfl. — If  it  be 
made  to  appear  to  the  satisfaction  of  the 
court  that  an  alleged  bankrupt  has  not  had 
Ms  residence,  domicile  or  place  of  business 
within  the  jurisdiction  of  the  court  for  the 
period  of  six  months  or  the  greater  portion 
thereof,  the  proceeding  should  be  dismissed. 
Finn  ▼.  Oart^ina  Portland  Cement  Co.    (C. 

C.  A.,  6th  Cir.),  37  Am.  B.  R.  449,  232  Fed. 
815. 

100.  In  re  Tully  (D.  C,  N.  Y.),  19  Am. 
B.  R.  604,  156  Fed.  634. 


101.  Objection  as  to  residence  by  creditors. 
—  In  re  TuUy  (D.  C,  N.  Y.),  19  Am.  B.  R. 
604,  156  Fed.  634,  in  which  the  court  said: 
"But  it  would  be  a  hardship  which  certainly 
no  court  would  allow,  unless  it  is  without 
jurisdiction  to  prevent,  for  a  creditor,  as  in 
the  case  at  bar,  to  conceal  from  the  court 
the  defect  in  the  allegation  as  to  residence, 
to  stand  by  and  allow  proceedings  to  go 
on  before  the  referee,  and  then  when  the 
estate  has  been  administered,  and  the  matter 
progressed  to  the  point  where  the  bankrupt 
applied  for  a  discharge,  successfully  nullify 
the  proceedings  to  which  he  has  been  a  party, 
and  cause  the  bankrupt  the  expense  of  an 
additional  proceeding,  where  no  end  would 
aoparently  be  accomplished  except  harassing 
tne  bankrupt." 

102.  See  discussion  under  section  4  of  this 
work.  Matter  of  Berthond  (D.  C,  N.  Y.). 
36  Am.  B.  R.  555,  231  Fed.  529,  holding 
that  where  an  alien  residing  abroad  and  hav- 
ing a  deposit  with  a  bank  in  New  York  City 
made  a  general  assignment  in  England,  and 
a  petition  in  bankruptcy  was  filed  against 
him  in  the  district,  including  New  York 
City,  within  four  months  after  the  assign- 
ment, the  bankruptcy  court  has  jurisdiction. 

103.  The  meaning  of  the  word  ^'prop- 
erty" under  section  2  of  the  Bankruptcy 
Act,  giving  jurisdiction  of  a  corporation  hav- 
ing property  within  a  district  but  its  prin- 
cipal place  of  business,  residence,  or  domicile 
without  the  United  States,  should  be  much 
the  same  as  that  under  judicial  decisions 
relating  to  matters  of  taxation  and  attach- 
ment, and  the  situs  of  property  is  not  to  be 
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h.  SemoTal  from  one  diatrict  to  another. —  The  removal  of  a  person  from 
one  district  to  another  for  the  purpose  of  pretending  to  acquire  a  residence  so 
that  a  petition  in  bankruptcy  might  be  filed  by  him  in  a  district  in  which 
he  did  not  reside,  with  the  intention  of  leaving  the  place  as  soon  as  his  dis- 
charge was  granted,  does  not  make  him  a  resident  of  the  district,  and  such 
facts  being  disclosed  upon  his  examination,  his  creditors  may  have  the  pro- 
ceedings dismissed  for  want  of  jurisdiction,  the  adjudication  in  bankruptcy 
not  beng  conclusive  upon  them.*^ 

i.  Effect  of  adjudication,  in  rem.— An  adjudication  acts  both  in  personam 
and  in  rem.  The  property  of  the  bankrupt  at  once  vests  in  the  trustees  subse- 
quently to  be  appointed,  remaining  meanwhile  in  custodia  legis.  In  this  the 
law  is  defective,  and  the  resultant  difficulties  and  dangers  are  not  fully  met  by 
§  2  (3)  authorizing  the  appointment  of  receivers.  In  the  absence  of  an  official 
with  powers  and  functions  similar  to  those  of  the  official  receiver  in  England,^^ 
the  custody  of  the  court  in  the  interregnum  between  the  filing  of  the  petition 
and  the  appointment  and  qualification  of  the  trustee  is  often  more  theoretical 
than  actual.  The  practice  has  grown  up  in  some  districts  of  appointing 
receivers  in  all  cases;  this  rests  on  doubtful  authority,  because  not  always 
"  absolutely  necessary  for  the  preservation  of  estates,"  is  expensive  and  some- 
times proves  an  interference  with  the  right  given  the  creditors  to  choose  their 
trustee.  In  other  districts,  the  attorney  in  charge  is  held  responsible  for  the 
property.  In  still  others,  the  property  is  in  effect  put  under  the  seal  of  the 
court  by  being  locked  up  and  the  keys  delivered  to  the  referee.  While  the 
rules  of  the  western  district  of  Michigan  establish  the  practice  of  making  the 
referee  to  whom  the  case  has  been  referred  and  who  is,  therefore,  "  the  court '' 
as  well,  eo  nomine  the  receiver  in  every  voluntary  case.^^ 

III.     CLAIMS. 

Subdivision  2  of  the  section  authorizes  a  court  of  bankruptcy  to  allow, 
disallow,  and  reconsider  the  allowance  or  disallowance  of  claims.  This  juris- 
diction will  be  fully  discussed  hereafter.^^ 

IV.     RECEIVERS,  APPOINTMENT  AND  POWERS. 

a.  In  general. —  A  court  of  bankruptcy  may,  under  subdivision  3  of  this 
section,  appoint  receivers  of  the  property  of  the  alleged  bankrupt  when  abso- 
lutely necessary  for  the  preservation  of  the  bankrupt  estate,  "  after  the  filing 
of  the  petition  and  until  it  is  dismissed  or  the  trustee  is  qualified."  The  court 
may  also,  under  subdivision  15,  make  such  orders  and  interlocutory  judgments 
and  issue  such  process  as  may  be  necessary  for  the  enforcement  of  the  provisions 
of  the  act.  This  is  in  recognition  of  the  equity  powers  of  the  court  and 
authorizes  intervention  by  the  court,  through  a  receivership  or  otherwise,  to 


determined  by  general  doctrines,  Buch  as 
"  mohilia  sequunter  personam,*'  Corporate 
stock  and  bond  certificates  pledged  with  a 
trust  company  and  money  in  an  account  with 
the  trust  company  is  property  within  the  dis- 
trict so  as  to  confer  jurisdiction.  But  a  de- 
posit to  meet  unpaid  coupons  is  a  trust  de- 
posit belonging  to  the  holders  of  the  coupons, 
and  is  not  property  within  the  district  be- 
longing to  the  bankrupt.  Matter  of  San 
Antonio  Land  &  Irrigation  Co.  (D.  C,  N.  Y.) , 


36  Am.  B.  R.  572,  228  Fed.  084. 

104.  In  re  G^rneau  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  679,  127  Fed.  677.  See  also 
In  re  Oldstein  (D.  C,  Or.),  25  Am.  B.  R. 
138,   182  Fed.  409. 

105.  Eng.  Bankruptcy  Act  of  1883,  §§  66- 
71. 

106.  As  to  appointment  of  receiver  when 
necessary  for  preservation  of  estate,  see  next 
paragraph  but  one,  et  aeq, 

107.  Bankr.  Act,  §  57,  post. 
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preserve  the  property  of  the  alleged  bankrupt.  If  appointed  under  the  former 
provision  he  is  the  custodian  of  the  estate,  hut  may  be  clothed  with  such  powers 
as  to  the  court  may  seem  necessary,  subject^  however,  to  the  title  to  be  acquired 
by  the  trustee  upon  his  appointment  and  qualification.^^  The  necessity  of 
providing  for  the  appointment  of  a  receiver  is  obvious.  A  considerable  time 
must  necessarily  elapse  between  the  filing  of  a  petition  and  the  adjudication 
of  bankruptcy  and  selection  and  qualification  of  a  trustee.  During  this  period 
opportunity  may  be  afforded  for  the  dissipation  or  depreciation  of  the  assets 
either  by  the  alleged  bankrupt,  or  by  third  persons,  with  or  without  his 
connivance.  ^^ 

b.  When  receiver  should  be  appointed.-—  (1)  When  ABsoLtrrELY  necessary. 
—  The  power  to  appoint  may  be  exercised  in  either  voluntary  or  involuntary 
proceedings.  The  power  to  appoint  is  statutory  and  may  only  be  exercised 
when  *^  absolutely  necessary  for  the  preservation  of  estates.'^  ^^^    The  necessity 


106.  Compare  In  re  Fixen  (D.  C,  Cal.)> 
2  Am.  B.  R.  822,  96  Fed.  748,  and  In  re 
Florcken  (I>.  C,  Cal.),  5  Am.  B.  R.48O2, 
107  Fed.  241,  with  Boonville  Nat.  Bank  v. 
Blakey  (C.  C.  A.,  7th.  Cir.),  6  Am.  B.  R.  13, 
107  Fed.  891;  Whittlesey  v.  Becker  A  Co. 
(N.  Y.  App,  Div.),  25  Am.  B.  R.  672,  142 
N".  Y.  App.  Div.  313;  Matter  of  Larkey 
(D.  C,  N.  J.),  32  Am.  B,  R.  287,  214  Fed. 
867. 

109.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  56. 

Object  of  receiTersliip. — The  duty  re- 
quired and  the  power  conferred  clearly  are 
that  the  receiver  or  the  marefhal  should  take 
possession  of  property  that  would  otherwise 
go  to  waste,  and  hold  it  and  preserve  it,  so 
that  it  might  come  to  the  trustee,  when 
selected,  without  needless  injury.  Boonville 
Nat  Bank.  v.  Blakev  (C.  C.  A.,  7th  Cir.), 
6  Am.  B.  R.  13,  107  Fed.  891. 

Presenration  of  assets  and  appointment 
of  receiver. —  Courts  of  bankruptcy  are  in- 
vested with  such  jurisdiction  at  law  and 
equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceed- 
ings, in  vacation,  in  chambers,  and  during 
their  respective  terms,  to  appoint  receivers 
or  marshals,  in  ease  the  courts  shall  find  it 
absolutely  necesary  for  the  preservation  of 
estates,  to  take  charge  of  the  property  of 
bankrupts  after  the  filing  of  the  petition,  and 
until  it  is  dismissed  or  the  trustee  is  quali- 
fied. Darrough  v.  First  National  Bank  of 
Claremore  (Okl.  Sup.  Ct.),  37  Am.  B.  R.  75, 
1.56  Pac.  191.     See  Am.  B.  R.  Dig.  §  297. 

110.  Bryan  v.  Bemheimer,  181  U.  S.  188, 
5  Am.  B.  R.  623;  In  re  Florcken  (D.  C, 
Cal.),  5  Am.  B.  R.  802,  107  Fed,  241;  In 
re  Rosenthal  (D.  C,  N.  J.),  16  Am.  B.  R. 
448,  144  Fed.  548,  holding  that  an  order 
appointing  a  receiver  in  a  voluntary  bank- 
ruptcy will  be  set  aside  where  the  petition 
merely  states  that  the  bankrupt  verily  be- 
lieves that  such  lAi  appointment  will  be  to 
the  benefit  of  all  persons  in  interest.  See 
also  in  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  245;  In  re  Moody  (D.  C, 
Iowa),    12   Am.   B.   R.    718,    131    Fed.   525; 


Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th.  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861 ;  Sprague  v. 
Margolis  Co.  (D.  C,  Mass.),  32  Am.  B.  R. 
692,  211  Fed.  171;  Badders  Clothing  Co.  v. 
Bumham-Munger-Root  Dry  Goods  Co.  (C.  C. 
A.,  8th  Cir.),  36  Am.  B.  R.  115,  228  Fed. 
470. 

Absolute  necessity  of  appointment. —  In 
the  case  of  Matter  of  Oakland  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  181,  174 
Fed.  634,  the  court  said:  "Congress  recog- 
nized the  necessity  for  eaution  by  limiting 
the  appointment  of  receivers  to  oases  where 
it  is  *  absolutely  necessary '  for  the  preserva- 
tion of  the  estate.  In  other  words,  the  reason 
for  such  interference  with  such  rights  of 
property  must  be  clear,  positive  and  certain. 
Of  course  cases  frequently  arise  where  this 
remedy  may  be  necessary, —  cases  where  there 
is  a  reason  to  believe  that  the  property  may 
be  stolen  or  secreted,  or  turned'  over  to 
favored  creditors.  But  fraud  cannot  be  pre- 
sumed, neither  can  danger  to  property  be 
predicated  of  acts  which  are  honest  and  law- 
ful. It  cannot  be  presumed  that  an  assignee 
under  a  State  law  intends  to  plunder  the 
fund  he  is  appointed  to  administer.  Unless 
something  be  shown  to  the  contrary  the  pre- 
sumption is  persuasive  that  during  the  in- 
terval between  the  filing  of  the  petition  and 
the  appointment  of  a  trustee,  the  property 
will  be  entirely  safe  in  the  hands  of  the 
assignee."  And  see  Ingram  v.  Ingram  Dart 
Lighterage  Co.  (D.  C,  Ga.),  34  Am.  B.  R. 
622,  226  Fed.   58. 

Preservation  of  estate. —  In  no  case  should 
a  receiver  in  bankruptcy  be  appointed  ex- 
cept where,  upon  clear  and  convincing  proof, 
the  court  finds  it  absolutely  necessary  for 
the  preservation  of  the  estate.  Matter  of 
Oakland  Lumber  Co.  (C.  €.  A.,  2d  Cir.),  23 
Am.  B.  R.  181,  174  Fed.  634.  An  alleged 
bankrupt  cannot,  by  his  consent,  waive  the 
limitation  as  to  the  necessity  of  the  ap- 
pointment of  a  receiver  for  the  preserva- 
tion of  the  estate.  Faulk  &  Co.  v.  Steiner 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  623,  165 
Fed.  861.  See  also  In  re  Desrochers  (D.  C, 
N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 
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of  showing  that  the  receivership  is  necessary  for  the  preservation  of  the  estate 
will  not  be  obviated  by  the  consent  of  the  bankrupt*^*  And  it  must  affirma- 
tively appear  that  the  assets  of  the  allied  bankrupt  are  likely  to  be  dissipated 
or  wasted  pending  the  adjudication.*^^ 

(2)  Caution  to  be  used. —  Unless  the  creditors  as  a  whole  are  to  be  bene- 
fited by  the  receivership,  a  receiver  should  not  be.  appointed.  It  must  appear 
that  the  appointment  will  protect  their  interests  by  the  preservation  of  the 
estate.  A  creditors'  petition  for  a  receivership  will  usually  be  granted  where 
it  appears  that  otherwise  the  bankrupt's  estate  will  be  left  wholly  unprotected, 
and  be  subject  to  dissipation,  especially  where  there  is  no  fraud  or  collusion 
and  the  other  interested  parties  do  not  object.*^*     The  court  will  carefully 

'scrutinize  arrangements  made  whereby  attorneys  for  the  parties  are  to  profit 
by  t-he  receivership;  if  it  appears  that  the  appointment  was  secured  by  con- 
nivance of  the  interested  parties  and  their  attorneys  and  that  some  motive 
existed,  as  an  agreed  division  of  the  fees  or  the  like,  for  securing  such  appoint- 
ment, the  court  should  vacate  the  order.*** 

(3)  Effect  of  assignment  for  benefit  of  creditors. —  Where  an  assign- 
ment for  the  benefit  of  creditors  has  been  mrfde  within  the  four  months  period, 
constituting  an  act  of  bankruptcy,  and  an  assignee  or  receiver  of  the  property 
of  the  debtor  has  been  appointed  by  a  State  <»ourt,  the  power  of  a  bankruptcy 
court  to  appoint  a  receiver  is  not  restricted."'^  This  is  apparent  when  it  is 
considered  that  an  assignment  for  creditors  within  the  four  months  period  is 
an  act  of  bankruptcy  and  when  made  the  basis  of  involuntary  proceedings,  the 
property  assigned  immediately  becomes  subject  to  administration  in  bank- 
ruptcy.*** The  court  may,  in  its  discretion,  recognize  the  assignee  for  the 
purpose  of  preserving  the  alleged  bankrupt's  estate,  or  appoint  a  receiver,  if 
the  circumstances  warrant  it,  and  may  restrain  the  assignee  from  administering 
the  estate.**^ 

(4)  Effect  of  appointment. —  Coincident  with  the  filing  of  a  petition 
the  court  acquires  control  of  the  property  of  the  alleged  bankrupt,  and  to 
properly  exercise  this  control,  it  is  thereupon  vested,  under  the  subdivisions 


111.  Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  623,  165  Fed.  861,  in 
which  the  court  said :  "  It  wa«  not  in- 
tended, we  tlhink,  that  the  bankrupt,  by  iiis 
consent,  could  remove  the  limitation  of  the 
statute,  and  authorize  the  appointment  of 
a  receiver,  where  it  was  not  necessary  for 
the  preservation  of  the  estate.  Provisions 
of  the  act  for  the  protection  of  the  bank- 
rupt cannot  be  waived  by  him  if  such  pro- 
viKions  also  serve  to  protect  the  bankrupt's 
creditors  " 

113.  In  re  Standard  Cordage  Co.  (D.  C. 
X.  Y.),  30  Am.  B.  R.  448,   184  Fed.   166. 

lis;  In  re  Huddleston  (D.  C,  Ga.),  21 
Am.  B.  R.  66D,  167  Fed.  428. 

114.  Matter  of  Oshwitz  (D.  C,  N.  Y.),  25 
Am,  B..R.  594,  183  Fed.  590;  In  re  Des- 
rodhers  (D.  C,  N.  Y.),  25  Am.  B.  R.  703, 
183  Fed.  991. 

115.  Appointment  of  receiver  after  qnaU- 
fication  of  assignee  for  benefit  of  creditors. — 
The  power  of  the  bankruptcy  court  to  ap- 
point a  receiver  is  not  affected  by  the  fact 
that  an  assignment  for  the  benefit  of  cred- 
itors has  been  executed  and  that  the  assignee 


named  therein  has  qualified.  Whether  to  ap- 
point a  receiver  in  a  given  case  is  a  matter 
for  the  exercise  of  a  proper  discretion,  and 
depending  upon  the  question  wtiether  the 
assignee  is  a  proper  custodian  of  the  prop- 
erty during  the  period  between  the  filing  of 
the  petition  "and  the  election  of  a  trustee. 
Matter  of  Federal  Mail  &  Express  Co.  (D. 
C,  N.  Y.),  37  Am.  B.  R.  240,  233  Fed.  691. 
And  see  In  re  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  181,  174  Fed.  634. 

116.  In  re  Gutmeilig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475;  s.  c.  on  appeal,  1 
Am.  B.  R  388,  92  Fed.  337 ;  Matter  of  Federal 
Mail  &  Express  Co.  (D.  C,  N.  Y.),  37  Am. 
B.  R.  240,  233  Fed  691. 

117.  Matter  of  Federal  Mail  &  Express  Co. 
(D.  C,  N.  Y.),  37  Am.  B.  R.  240,  233  Fed. 
691.  holding  that  in  all  cases  where  a  peti- 
tion in  bankruptcy  has  been  filed  within  four 
months  of  making  a  general  assignment,  the 
bankruiptcy  court  has  bdt^h  the  power  and 
the  absolute  discretion  to  restrain  the 
aaeignee  from  administering  the  estate.  See 
Am.  B.  R.  Digest,  §  935. 


I  %  (3).] 


Beceitbb;  Practice  on  Appointment. 


47 


above  referred  to,  with  full  power  to  designate  officers  of  the  court,  either  a 
receiver  or  marshal,  to  preserve  such  property,  to  the  end  that  the  interests  of  the 
creditors  may  be  protected/^  The  power  to  appoint  a  receiver,  where  the 
court  has  acquired  jurisdiction  of  the  parties,  is  not  aflFected^  hy  the  fact  that 
the  respondent,  a  corporation,  was  not  subject  to  adjudication  as  a-  bankrupt/^^ 
It  seems  that  if  a  receiver  is  appointed  in  an  involuntary  case,  before  adjudi- 
cation, he  must  give  a  bond.^^  The  official  status  or  regularity  of  appointment 
of  a  receiver  is  not  subject  to  collateral  attack.^^ 

c.  Praetice  on  appointai^nt.— (1)  Application. —  Before  reference  of  the 
bankruptcy  proceeding,  the  application  for  a  receiver  should  be  made  to  the 
judge;  after  that  time  to  the  referee. ^^  The  application  should  state  facts 
showing  that  a  receiver  is  absolutely  necessary  for  the  preiSrvation  of  the 
estate, ^^  and  should  be  accompanied  by  a  bond  as  required  by  §  3-e  of  the 
bankruptcy  act^"*  The  application  may  be  on  affidavits  of  parties  in  interest, 
showing  the  requisite  facts.  A  petition  which  fails  to  allege  or  is  not  accom- 
panied by  affidavits  showing  that  the  appointment  is  absolutely  necessary 
for  the  preservation  of  the  estate  is  insufficient.*^  The  proceeditigs  for  the 


118.  In  re  Kleinhans  (D.  C,  N.  Y.),  7 
Am.  B.  R.  604,  113  Fed.  107. 

The  title  to  the  property  of  the  alleged 
bankrupt  remains  in  him  until  adjudica- 
tion, subject  to  the  control  of  the  court  to 
be  exercised  either  by  a  receiver  or  the  mar- 
shal, if  otherwise  the  interests  of  the  cred- 
itors are  not  sufficiently  protected.  In  re  La 
Plume  Milk  Co.  (D.  C,  Pa.),  16  Am.  B.  R. 
729,  145   Fed.   1013. 

Pending  and  prior  to  the  adjudication  in 
bankruptcy  title  to  the  bankrupts*  property 
still  remains  in  them.  But  the  court  may 
take  into  its  custody  and  control  this  prop- 
erty pending  an  adjudication.  Wh4ttleBey 
V.  Becker  &  Co.,  25  Am.  B.  R..  672,  677,  142 
y.  Y.  App.  Div.  313. 

Effect  of  appointment  on  right  to  acquire 
Ken. —  An  order  of  the  bankruptcy  court 
appointinfi^  a  general  receiver  of  the  bank- 
rdpt'6  entire  estate,  directing  the  delivery  of 
such  estate  to  him  as  far  as  possible  by  the 
bankrupt,  and  enjoining  all  other  personal 
from  tranrferring  or  otherwise  interfering 
with  the  property,  assets  and  effects  of  the 
bankrupt,  effects  a  sequestration  of  the  bank- 
rupt's estate  to  such  an  extent  as  to  prevent 
the  acquisition  of  any  new  lien  thereon. 
Acnew  v.  Board  of  Education  (Ct.  of  Chan., 
X.  J.),  83  N.  J.  Equitv  49,  33  Am.  B.  R.  132, 
89  Atl.  1046. 

119.  In  re  HUl  Co.  (C.  C.  A.,  7tii  Cir.), 
20  Am.  B.  R.  73,  159  Fed.  73. 

190.  Bankr.  Act,  §  3-e,  post, 

191.  Robs  v.  Stroh  (C,  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  644,  165  Fed.  628. 

199.  Oen.  Ord.  XII.  As  to  the  effect 
that  after  the  order  referring  a  case  to  a 
referee,  the  proceedings,  except  such  as  are 
required  by  the  act  or  by  the  general  orders 
t'O  be  had  before  the  judge,  shall  be  'had  be- 
fore the  referee,  see  In  re  Florcken  (D.  C, 
CaK),  6  Am.  B.  R.  802,  107  Fed.  241. 

Form  of  application  for  receiver  before 
adjudication,  see  Form  No.  64,  post;  Form 


No.  52,  Hagar  &  Alexander's  Bankr.  Forms, 
2d  Ed. 

193.  In  re  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  T<.  181,  174  Fed.  634; 
In  re  Rosenthal,  (D.  C,  N.  J.),  16  Am.  B. 
R.  448,  144  Fed  548. 

194.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  354,  135  Fed.  472. 

Bond  required  upon  appointment. —  It  is 
the  evident  purpose  of  section  3-e  of  the 
Bankruptcy  Act,  requiring  a  bond  by  an  ap- 
plicant for  the  appointment  of  a  receiver, 
to  protect  the  alleged  bankrupt  from  all 
costs,  expenses,  and  damages  incident  to  the 
seizure  of  his  property,  not  only  up  to  the 
time  of  appeal,  if  there  be  an  appeal,  but 
until  final  adjudication  or  an  order  oif  the 
court  turning  back  the  property.  If  no 
bond  should  be  given  under  said  section,  or 
if  a  l)ond  be  given  and  it  proves  to  be  in- 
adequate the  applicant  for  the  appointment 
of  the  receiver  would  still  be  liable,  and,  in- 
dependent of  the  bond,  he  could  be  com- 
pelled to  pay  the  costs  and  expenses 
of  the  receivership.  Upon  the  appoint- 
ment of  a  receiver  on  the  application 
of  a  creditor  the  alleged  bankrupt  can  be 
identified  only  by  a  bond  executed  pursuant 
to  section  3-e  of  the  Bankruptcy  Act  and  he 
must  resort  to  this  to  recover  his  damagee 
and  expenses  upon  the  discharge  of  the  re- 
ceiver. But,  if  it  appears  to  the  alleged 
bankrupt  that  the  bond  is  inadequate,  he 
may  apply  to  the  court  to  require  the  cred- 
itor to  give  an  additional  and  sufficient  bond. 
Hill  Co.  V.  U.  S.  Fidelity  Co.  >8up.  Ct.,  111.), 
265  111.  534,  33  Am.  B.  R.' 781,  107  N.  E. 
194. 

195.  Faulk  &  Co.  v.  Steiner  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R,  623,  165  Fed.  861; 
Matter  of  Oakland  Lumber  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  181,  174  Fed.  634; 
In  re  New  Chattanooga  Hardware  Oo.  (D. 
C.  Tenn.),  27  Am.  B.  R.  77,  190  Fed.  241. 
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appointment  of  a  receiver  are  not  a  part  of  the  proceedings  for  adjudication 
but  are  ancillary  thereto;  the  application  for  a  receiver  should  therefore  be 
separate,  ^^  The  law  does  not  authorize  an  application  by  the  attorney  of  the 
creditors.  The  analogy  of  the  statute  suggests  that  it  be  accompanied  with  a 
consent,  signed  by  a  goodly  number  of  creditors,  and  a  request  that  a  named 
person  be  appointed;  or,  if  not  so  accompanied,  the  appointment  may  be  with- 
held until  the  wishes  of  creditors  can  be  ascertained.  The  Bankruptcy  Act 
does  not  limit  the  right  to  apply  for  the  appointment  of  a  receiver  to  any 
one  or  more  of  the  petitioning  creditors,  but  provides  that  any  party  in  interest 
may  make  application  for  such  appointment.  This  necessarily  includes  any 
creditor  who  has  a  provable  debt  against  the  bankrupt  that  would  be  affected 
by  his  discharge,  whether  he  be  one  of  the  petitioning  creditors  or  not.  *^ 

(2)  Notice  of  application. —  Notice  of  the  application  for  the  appoint- 
ment of  a  receiver  is  proper;  the  statute  does  not  expressly  require  it,  but 
it  should  be  given  except  in  rare  cases,  where  it  is  apparent  that  irreparable 
loss  or  injury  is  threatened  or  that  notice  might  defeat  the  very  purpose  of  the 
receivership.^®  An  appointmwit  without  notice  is  not  in  a  constitutional  sense 
a  deprivation  of  property  without  due  process  of  law.^^ 

(8)  Order  of  appointment. —  Whether  a  receiver  should  be  appointed  is 
a  judicial  question  to  be  determined  by  the  court;  its  determination  may  not 
be  compelled  by  mandamus. ^^  The  order  of  appointment  should  fix  the  amount 
of  the  receiver's  bond,  and  distinctly  specify  his  powers  and  duties.  Should 
he  ^nd  the  order  insufficient,  he  may,  of  course,  apply  for  modifications,  fixing 
or  increasing  his  powers.  He  should  be  ready  at  the  first  meeting  of  creditors 
with  a  report  and  account,  which  should  then  be  audited  and  his  allowance 
fixed ;  whereupon  he  should  turn  over  the  property  to  the  trustee.     This  pro- 


196.  Receivership  proceedings  ancillary  to 
bankruptcy  proceeduigs. —  It  is  apparent 
from  a  consideration  of  the  provisions  of  the 
bankruptcy  act  that  a  petition  for  adjudica- 
tion and  an  application  for  the  appointment 
of  a  receiver  are  separate  and  distinct,  and 
that  the  receivership  proceedings  are  but  an- 
cillary to  the  proceedings  in  bankruptcy. 
Hill  Co.  V.  U.  S.  Fidelity  Co.  (Sup.  Ct.,  III.), 
266  111.  534,  33  Am.  B.  R.  781,  107  N.  E. 
194. 

1*37.  Hill  Co.  V.  U.  S.  Fidelity  Co,  (Sup. 
Ct.,  111.),  266  111.  534,  33  Am.  B.  R.  781, 
107  X    E    194. 

138  Latimer  v.  McNeal  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R.  43,  142  Fed.  451,  afTg. 
In  re  Francis  (D.  C,  Pa.),  14  Am.  B,  R. 
676,  136  Fed.  912;  In  re  Abrahamson  & 
Bretstein  (Ref.,  N.  Y.),  1  Am.  B.  R.  44; 
Faulk  &  Co.  V.  Steiner  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861. 

139.  Due  process  of  law. —  In  the  case  of 
Latimer  v.  McNeal  (C,  C.  A.,  3d  Cir.),  16 
Am.  B.  R.  43,  45,  142  Fed.  451,  the  court 
said :  "  Xow,  as  respects  the  matter  of 
notice,  it  will  be  observed  that  the  Bank- 
rupt Act  does  not  expressly  require  notice 
to  be  given  the  bankrupt  before  the  ap- 
pointment of  a  receiver,  under  the  pro- 
vision   quoted.      Such    appointment^    more- 


over, does  not  deprive  the  bankrupt  of  his 
property  without  due  process  of  law,  for 
the  appointment  is  essentially  for  the 
temporary  custody  of  his  property  with  a 
view  to  its  preservation.  Furthermore  there 
occur  well-recognized  instances  of  such 
urgency  as  to  dispense  with  notice;  as  where 
irreparable  loss  or  injury  is  impending,  or 
where  notice  might  defeat  the  very  purpose 
of  the  receivership.  We  are,  indeed,  of  the 
opinion  that  except  in  rare  cases  a  receiver 
ought  never  to  be  appointed  without  notice 
to  the  alleged  bankrupt.'' 

Ancillary  appointment. — A  bankruptcy 
court  in  the  district  other  than  that  in  which 
the  bankruptcy  proceedings  are  pending  has 
no  jurisdiction  to  appoint  a  receiver  of  the 
property  of  the  alleged  bankrupt,  except 
upon  motion  in  open  court  upon  such  notice 
to  the  persons  in  the  actual  possession  of 
property  so  located  and  to  those  otherwise 
interested,  as  will  in  the  circumstances  con- 
stitute due  process  of  law%  as  required  by  the 
constitution  of  the  United  States.  Ross- 
Meehan  Foimdry  Co.  v.  Soutiiern  Car  & 
Foundry  Co.  (D.  C,  Tenn.),  10  Am.  B.  R. 
624,  124  Fed.  403. 

130.  Edinburg  Coal  Co.  v.  Humphreys 
(C.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  593,  134 
Fed.  839. 


§  2,  (3).J 


Powers  of  Receiver. 
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cedure  rests  on  custom  and  the  analogy  of  the  administrative  features  of  the 
statute,  rather  than  on  the  law  or  the  rules  of  the  courts.  ^^* 

d.  Powers  of  receiver. — (1)  In  obkebal. —  The  powers  of  the  receiver  will 
depend  oto  the  purpose  for  which  he  is  appointed.  They  are  limited  by  the 
powers  specified  in  the  order  of  appointment,^^  or  by  the  jurisdiction,  directly 
or  otherwise,  of  the  court  which  appoints  him.*^  If  appointed  for  the  preser- 
vation of  the  bankrupt  estate  under  authority  of  §  2  (3),  he  becomes  a  mere 
custodian.  He  may  take  custody  of  whatever  is  plainly  the  property  of  the 
bankrupt,  and  against  which  no  third  party  makes  any  claim  with  color  of 
title. ^^  He  is  a  statutory  receiver  and  possesses  the  powers  conferred  upon 
him  by  the  statute,  or  such  as  may  necessarily  be  implied  from  the  powers  so 
conferred.*** 

(2)  Sale  of  property  by  receiver. —  When  appointed  for  the  preserva- 
tion of  the  estate  the  court  may,  for  cause,  order  a  sale  of  the  property  in  his 
possession,*^  if  it  appear  that  the  property  be  of  a  perishable  nature  and  sale 


131.  Where  a  marshal  is  required  to 
seize  and  take  possession  of  the  property 
of  the  alleged  bankrupt  the  special  war- 
rant to  him  should  be  in  the  form  pre- 
scribed in  official  forms  in  bankruptcy  num- 
ber 8;  the  bond  of  the  marshal  is  prescribed 
b?  form  number  10.  These  forms  do  not 
apply  to  receivers.  In  supplementary  forms 
numbers  101-104  are  found  petition  and 
orders  for  the  appointment  of  receivers  be- 
fore and  after  adjudication.  These  will  be 
found  useful  in  practice  in  receiverships.  See 
also  Hagar  &  Alexanders'  Forms  on  Bank- 
ruptcy (2nd  Ed.),  Nos.  52,  53,  58,  59. 

Vacating  reoeivership. —  While  the  ques- 
tions presented  by  the  creditors*  petition 
and  the  alleged  bankrupt  corporation's 
answer  remain  undetermined,  and  there  is 
nothing  to  indicate  that  its  assignee  for 
creditors  was  not  an  honest,  capable  and  re- 
sponsible man,  in  whose  hands  the  property 
of  the  estate  was  entirely  safe,  an  ea?  parte 
order  appointing  a  receiver  granted  upon 
the  filing  of  the  petition  in  bankruptcy  will 
be  reversed  with  costs  and  the  receivership 
vacated.  Matter  of  Oakland  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  23  Ata.  B.  R.  181,  174 
Fed.  634.  To  the  same  effect  is  the  case 
of  In  re  Desroschers  (D.  C,  N.  Y.),  25  Am. 
B.  R.  703,  183  Fed.  991. 

182.  Matter  of  Metropolitan  Motor  Car  Co. 
(D.  C.,  Wash.),  35  Am.  B.  R.  539,  225  Fed. 
274. 

188.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  55.  It  seems  well  es- 
tablished that  a  receiver  appointed  in  any 
proceeding,  who  relies  upon  his  authority 
as  an  officer  of  the  court,  has  no  authority 
to  do  any  official  act  outside  of  the  juris- 
diction of  the  court  appointing  him.  Great 
Western  Mining  &  Mfg.  Co.  v.  Harris,  198 
r.  S.  661;  Hale  v.  AUinson,  188  U.  S.  66; 
Booth  V.  Clark,  17  How.  (U.  S.)  327.  A 
receiver  of  a  corporation  appointed  in  a 
court  other  than  a  court  of  bankruptcy,  may 
contest  the  adjudication  of  the  corporation 

4 


as  a  bankrupt.  Matter  of  Hudson  River 
Electric  Power  Co.  (D.  C,  N.  Y.),  23  Am. 
B.  R.  191,  173  Fed.  934,  atfd.  25  Am.  6.  R. 
604,  183  Fed.  701. 

184.  In  re  Michaelis  &  Lindeman  (D.  C, 
N.  Y.),  27  Am.  B.  R.  299,  196  Fed.  718. 

136.  ''A  statutory  receiver  is  one  ap- 
pointed in  'pursuance  of  special  statutory 
provisions.  He  derives  his  power  from  the 
statute,  and  to  it  must  look  for  the  duty 
imposed  on  him.  He  possesses  such  power 
only  as  the  statute  confers,  or  such  as  may 
be  fairly  inferred  from  the  general  scope  of 
the  law  of  his  appointment.  We  are  there- 
fore referred  to  the  Bankrupt  Act  to  as- 
certain the  powers  of  the  bankruptcy  court 
to  appoint  a  receiver  and  the  extent  of  the 
power  which  the  act  confers  upon  him. 

ti  *     «     »     j^    plainly    was    not    contem- 

Slated  that  the  receiver  or  the  marshal  so 
esignated  should  supersede  the  trustee,  or 
exercise  the  general  powers  conferred  upon 
a  trustee.  There  i«  no  such  ipower  specially 
conferred  or  any  provisions  of  the  act  from 
which  such  power  can  reasonably  be  im- 
nlied.  Such  temporary  receiver,'  whether 
ne  be  a  marshal  or  another,  is  not  a  trus- 
tee for  the  creditors,  but  is  a  caretaker  and 
custodian  of  the  visible  property  pending 
adjudication  and  until  a  selection  of  a  trus- 
tee. If  in  any  sense  a  trustee,  he  is  trus- 
tee for  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  opera- 
tion of  law  as  of  the  date  of  adjudication 
to  the  trustee  selected  bv  the  creditors.  The 
duty  required  and  the  power  conferred  clearly 
are  that  the  receiver  or  marshal  shall  take 
possession  of  property  that  would  otherwise 
go  to  waste,  and  hold  it  and  preserve  it.  so 
that  it  might  come  to  the  trustee,  when 
selected,  without  needless  injury."  Boon- 
ville  Nat.  Bank  v.  Blakev  (C.  C.  A.,  7th 
Cir.),  6  Am.  B.  R.  13,  107  Fed.  891. 

136.  In  re  Becker  (D.  C.,  Pa.),  3  Am.  B. 
R.  412,  98  Fed.  407. 


50 


COUBTS   OF    BaNKKUPTCY    AND   JURISDICTION.  [§    2,    (3). 


thereof  is  necessary  in  order  to  preserve  it^^  Bnt  it  must  be  remembered  that 
pending  and  prior  to  an  adjudication  the  property  of  the  bankrupt  still  briongis 
to  him,  and  title  thereto  only  vests  in  the  trustee  after  an  adjudication  has 
been  obtained.  ^^  The  importance  of  the  question  as  to  whether  a  sale  by  a 
receiver  so  appointed  may  be  ordered  is  lessened^  when  it  is  considered  that  the 
court  may  direct  a  trustee  when  appointed  to  ratify  a  sale  so  made  by  the 
receiver.*^  General  Order  XVII  provides  for  an  order,  upon  the  petition 
of  a  receiver  directing  him  to  sell  part  or  the  whole  of  the  bankrupt's  estate, 
if  the  same  is  perishable,  and  it  appears  that  there  will  be  loss  if  it  is  not 
sold  immediately.^^ 

(3)  Suits  by  receiver.' — The  question  has  also  arisen  as  to  whether  a 
receiver  before  adjudication  may  be  permitted  to  bring  suit  for  the  recovery 
of  the  property  of  the  bankrupt  not  in  his  possession.  The  weight  of  authority 
is  against  the  right  of  a  receiver  to  sue  to  recover  such  property. ^^*  But  it 
has  been  held  in  a  well-considered  case  that  where  property  has  been  fraudu- 
lently and  illegally  transferred  by  a  bankrupt  within  the  four  months  period, 
the  court  may,  acting  under  authority  of  §  2  (3),  appoint  a  receiver  of  such 
property,  since  by  the  terms  of  the  act^^  such  transfer  was  declared  null  and 
void  and  the  property  involved  to  be  the  property  of  the  bankrupt.^**  In  this 
and'  similar  cases  it  was  assumed  that  the  court  in  the  exercise  of  its  equity 
jurisdiction  could  protect  the  rights  of  creditors  by  the  appointment  of  a 
receiver,  by  injunction  or  any  other  appropriate  remedy.*^  It  is  suggested 
that  if  the  receiver  is  appointed  "  for  the  preservation  of  the  estate,"  under 
the  statute,  his  powers  must  be  restricted,  necessarily,  to  suits  respecting 
property  in  the  possession  or  which  should  have  been  in  the  possession  of  the 


137.  Sale  for  preservation. —  In  the  case 
of  In  re  Kellv  Dry  Goods  Co.  (D.  C,  Wis.), 
4  Am.  B.  R/528,  102  Fed.  747,  it  was  held 
that  as  a  general  rule  no  order  of  sale  should 
be  made  until  after  adjudication,  unless  the 
property  is  of  such  a  nature  that  a  sale 
is  necessary  to  preserve  ita  value. 

Perishable  property. —  In  the  case  of  In  re 
Garner  k  Co.  (D.  C,  Ala.),  18  Am.  B.  R. 
733,  135  Fed.  914,  and  In  re  Harris  (D.  C, 
Ala.),  19  Am.  B.  R.  (>35,  lo.l  Fed.  216,  the 
court  limited  the  right  to  order  a  sale  of 
perishable  property  to  cases  in  which  it  was 
clear  to  the  court  that  the  property  was,  in 
faot,  perishable  in  part  or  in  its  entirety, 
or  would  greatly  deteriorate  if  held  without 
a  sale,  and  only  that  portion  which  was  of 
such  nature  could  be  ordered  sold. 

Sales  by  receivers  in  bankruptcy  are  jus- 
tified only  when  property  is  perishable  or 
is  rapidly  depreciating  in  value  on  a  falling 
market  or  for  other  reasons.  In  re  Des- 
rochers  (D.  C,  N.  Y.),  25  Am.  B.  R.  703, 
183  Fed.  991;  In  re  Duke  &  Son  (D.  C, 
Ga.),  28  Am.  B.  R.  195,  199  Fed.  199. 

138.  Bankr.  Act,  §  70-a,  post;  In  re  La 
Plume  Condensed  Milk  Co.  (D.  C.,  Pa.),  16 
Am.  B.  R.  729,  731,  145  Fed.  1013. 

139.  As  to  sales  by  trustee,  see  discus- 
sion under  §  70-b,  sub-title  **  Sales  by  trus- 
tee." 

140.  See  Gen.  Ord.  XVII,  and  cases  cited 
thereunder,  post. 

141.  Boonville    Xat.    Bank    v.    Blakev    (C 


C.  A.,  7th  Cir.),  6  Am.  B.  R.  13,  107  Fed. 
891,  in  which  the  court  said:  "The  re- 
ceiver or  marshal  takes  possession  of  the 
visible  property  of  the  bankrupt  for  de- 
livery to  the  trustee,  not  to  pursue  the 
debtors  of  the  estate,  nor  to  enforce  rights 
of  action  vested  in  the  trustee  alone,  nor 
to  involve  the  estate  in  possibly  unneces- 
sary litigation,"  Guaranty  Title  &  Trust 
Co.  V.  Pearlman  (D.  C,  Pa.),  16  Am.  B.  R. 
461,  144  Fed,  550;  In  re  Dunseath  (D.  C, 
Pa.),  22  Am.  B.  R.  76,  168  Fed.  973;  In  re 
Lebreoht  (D.  C,  Tex.),  14  Am.  B.  R.  445, 
135  Fed.  878;  Frost  v.  Latham  &  Co.  (D.  C, 
Ala.),  25  Am.  B.  R.  313,  181  Fed.  866. 
Contra:  In  re  Fixen  (D.  C.,  Cal.),  2  Am.  B. 
R.  822,  96  Fed.  748. 

142.  Bankr.  Act,  §  67-e. 

143.  Horner-G«ivlord  v.  Miller  &  Bene- 
dict (D.  C,  W.*^Va.),  17  Am.  B.  R.  267. 
147  Fed.  295.  But  see  Contra:  Frost  v. 
Latham  (D.  C,  Ala.),  25  Am.  B.  R.  313,  181 
Fed.  866,  in  which  it  was  held  that  receivers 
in  bankruptcy  may  not  maintain  suits  to  re- 
cover fraudulent  or  preferaitial  transfers 
made  prior  to  bankruptcy. 

Upon  a  fictitious  sale  of  property  shortly 
prior  to  the  adjudication,  no  title  passes  to 
the  fraudulent  vendee,  and  the  receiver  is 
entitled  to  the  possession  of  the  property. 
In  re  Siegel  (D.  C,  N.  Y.),  21  Am.  B.  R. 
154,  164  Fed.  559. 

144.  In  re  Schroni  (D.  C,  Iowa),  3  Ana. 
B.  R.  352,  97  Fed.  760. 
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bankrupt,  and  constitute  the  corpus  of  the  estate.  The  recovery  of  property 
fraudulently  or  preferentially  transferred  is  a  function  of  the  trustee,  and 
ordinarily  will  be  left  to  him.  In  any  event  a  receiver  may  not  be  authorized 
to  sue  in  a  district  other  than  the  one  in  which  he  is  appointed,^*^  but  an 
ancillary  receiver  may  be  appointed  to  aid  in  protecting  the  assets  in  any 
district  pending  the  selection  of  a  truj3tee.**^  Where  the  circumstances  are  such 
that  it  would  be  impossible  for  a  receiver  to  apply  to  the  court  of  his  appoint- 
ment to  enforce  the  delivery  of  property  belonging  to  the  estate  which  might 
be  dissipated  and  the  estate  suffer  an  irreparable  loss,  he  may  maintain  a  suit 
for  its  protection  in  any  district  where  the  property  may  be.^^^ 

c.  Poflsession  by  receiver. — (l)  Custodian  of  property. — A  receiver 
appointed  under  this  section  for  the  **  preservation  of  the  estate,"  is  merely 
a  custodian  of  the  property  of  the  alleged  bankrupt,  until  the  question  of 
bankruptcy  is  adjudicated. ^'*®    He  takes  no  title  to*  the  property."® 

(2)  Property  claimed  adversely. —  In  the  interim  between  Supreme 
Court  decisions  in  Bardes  v.  Bank**^  and  Bryan  v.  Bemheimer,^*^  it  was 
generally  conceded  that  receivers  had  not  power  to  take  possession  of  property 
claimed  adversely,  even  if  to  act  only  as  custodians.  Since  the  latter  case, 
however,  the  lower  courts  have  been  confirmed  in  their  earlier  opinions  that 
the  district  court  had  power  to  direct  receivers  or  the  marshals  to  seize  and 
hold  the  property  of  the  bankrupt  wherever  found ;  this  is  something  very  dif- 
ferent from  a  summary  settlement  of  a  controversy  as  to  the  title  of  property 
so  seized,  which  must  usually  be  by  plenary  suit.^^^  But,  though  such  juris- 
diction exists,  it  will  rarely  be  exercised.^*^  An  injunction,  either  in  the  pro- 
ceeding,^" or  in  an  ancillary  action  in  equity  to  prevent  the  adverse  claimant 
from  disposing  of  the  property, ^^  will  usually  be  enough.  Nor  should  courts 
of  bankruptcy,  through  their  receivers,  seize  property  claimed  adversely  and 
already  in  the  custody  of  a  State  court;  comity  requires  that  the  first  court 
obtaining  jurisdiction  shall  retain  it  until  ousted  by  its  consent. ^"^  Thus, 
though  there  is  ample  jurisdiction  to  take  possession  of  such  property,  the 
trustee  should  always  apply  to  the  State  court  in  the  first  instance.^^'^     If  a 


145.  In  re  Nat.  Mercantile  Agency  (I>.  C 
Pa.),  12  Am.  B.  R.  189,  128  Fed.  639;  Matter 
of  Dunseath  (D.  C,  Pa.),  22  Am.  B.  R.  75, 
168  Fed.  973. 

146.  In  re  Benedict  (D.  C,  Wis.),  15  Am. 
B.  R.  232,  140  Fed.  65;  Matter  of  Dunseath 
(D.  C,  Pa.),  21  Am.  B.  R.  742,  168  Fed.  973. 

147.  In  re  Dempster  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  751,  172  Fed.  363. 

148.  Matter  of  barker  (D.  C,  N.  J.),  32 
Am.  B.  R.  287,  214  Fed*  867 ;  In  re  Leonard 
(D.  C,  Nev.),  24  Am.  B.  R.  97,  177  Fed. 
503;  In  re  Michaelift  v.  Lindeman  (D.  C, 
X.  Y.),  27  Am.  B.  R.  299,  196  Fed.  718. 

149.  Matter  of  Larkey  (D.  C,  N.  J.),  32 
Am.  B.  R.  287,  214  Fed.  867 ;  Whittleslev  v. 
Becker  k  Co.  (N.  Y.  Sup.  Ct),  26  Am.  B.  R. 
672,  142  N.  Y.  Supp.  1046. 

1«0.  4  Am.  B.  R.  163,  178  U.  S.  525. 

151.  6  Am.  B.  R.  623,  181  U.  S.  188. 

168.  In  re  Etheridge  Furniture  Co.  (D.  C, 
Ky.),  1  Am.  B.  R.  112,  92  Fed.  329;  In  re 
Young  (C.  C.  A.,  Sth  Cir.),  7  Am.  B.  R. 
14,  111  Fed.  158;  In  re  Tune  (D.  C,  Ala.), 
8  Km.  B.  R.  285,  115  Fed.  906. 


163.  Compare  *'  Effect  on  Auwiliary  Reme- 
dies" in  Section  Twenty- three  of  this  work. 

164.  See  "  Injunctions  other  than  against 
Suits"  in  this  section,  post. 

166.  As  in  Beach  v.  Macon  Grocery  Co. 
(C.  C.  A.,  5th  Cir.),  8  Am.  B.  R.  751,  116 
Fed.  143. 

166.  For  instance,  see  In  re  Russell  (C. 
C.  A.,  2d  Cir.),  3  Am.  B.  R.  658,  .101  Fed. 
248.  But  it  may  "be  questioned  whether  this 
doctrine  of  comity  has  not  been  carried  too 
far  in  such  cases,  as  In  ro  Shoemaker  (D.  C, 
Va.),  7  Am.  B.  R.  437,  112  Fed.  648,  and 
In  re  Wells  (D.  C,  Mo.),  8  Am.  B.  R.  75, 
114  Fed.  222.  See  comment  on  these  caseH 
in  the  case  of  In  re  Donnelly  (D.  C,  Ohio), 
26  Am.  B.  R.  304,  306,  188*Fed.  1001.  See 
also  discussion  under  Section  Eleven  of  this 
work,  and  '*  Injunctions  other  than  against 
Suits y'*  post,  in  this  section. 

167.  In  re  Lengert  Wagon  Co.  (D.  C., 
N.  Y.),  6  Am.  B.  R.  535,  110  Fed.  927; 
Mauran  v.  Crown  Carpet  Lining  Co. 
(Sup.  Ct.,  R.  I.),  6  Am.  B.  R.  734;  Car- 
ling  V.  Seymour  Lumber  Co.   (C.  C.  A.,  5th 
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receiver  of  a  baaknipt  estate  is  in  possession  of  goods  the  title  to  which  is  in 
dispute,  and  which  are  not  included  -in  the  bankrupt's  schedules,  an  action  of 
replevin  will  not  lie  to  recover  the  goods  upon  the  theory  that  the  receiver 
was  holding  the  goods,  not  as  an  oflEicer  of  the  court,  but  as  an  individual.^^ 
Where  a  receiver,  acting  under  an  erroneous  order,  takes  property  from  one 
claiming  to  be  the  owner,  without  his  consent,  the  property  should  be  returned 
to  him,  without  charge  of  any  kind.^^ 

£.  Suits  against  receivers. —  The  Judicial  Code  provides  in  substance  that  a 
receiver  appointed  in  a  Federal  court  may  be  sued  without  leave  of  the  court 
*'  in  respect  to  any  act  or  transaction  of  his  in  <jarrying  on  the  business  con- 
nected with  "  the  property  in  his  charge.**^  It  has  been  held  that  this  provision 
applies  to  receivers  appointed  in  bankruptcy  proceedings  as  well  as  other 
Federal  receivers.*®^  If  the  action  is  not  based  "  on  an  act  or  transaction  in 
carrying  on  the  business'*  of  the  receiver  it  may  properly  be  stayed  if  not 
brought  with  leave  of  the  court. ^^  A  receiver  may  not  defend,  compromise 
or  adjust  claims  against  the  estate  of  the  bankrupt/^  An  action  in  a  State 
court  against  a  receiver  upon  an  agreement  which  pertains  to  the  preservation 
of  the  estate,  or  business  connected  therewith,  may  not  be  stayed  by  an  order 
of  the  bankruptcy  court.**** 

g.  Compensation  o£  receiver. — (l)  In  general. —  The  compensation  of 
receivers  was  not  limited  by  the  original  statute,  but  rested  in  the  sound  dis- 
cretion of  the  court. *^  His  compensation  may  only  be  allowed  for  services  per- 


Cir.),  8  Am.  B.  R.  29,  113  Fed.  483;  In  re 
VTatta,  10  Am.  B.  R.  113,  124,  190  U.  S.  1, 
23  Sup.  Ct.  718.  It  has  been  held  that  the 
State  court  which  yields  possession  may  re- 
tain the  costs  and  expenses  of  its  officer. 
Wilson  V.  Parr,  8  Am.  B.  R.  230.  This  rule 
was  convincingly  challenged  in  In  re  Rogers 
(D.  C,  Ga.),  8  Am.  B.  R.  723,  116  Fed.  435. 

158.  Munphy  v.  John  Hofman  Co.  (U.  S. 
Sup.  Ct),  211  U.  S.  562,  21  Am.  B.  R.  487, 
affg.  187  N.  Y.  648. 

159.  Beach  v.  Macon  Grocery  Co.  (C.  C. 
A..  5th  Cir.),  11  Am.  B.  R.  104,  125  Fed. 
513,  60  C.  C.  A.  557.  But  a  receiver  should 
not  be  compelled  to  turn  over  property  to 
a  claimant  where  there  is  a  question  as  to 
ttie  interests  of  the  parties  in  such  prop- 
ertv.  Matter  of  Mundle  (D.  C,  N.  Y.), 
13 'Am.  B.  R.  490,  139  Fed.  691. 

160.  Judicial  Code,  §  66. 

161.  In  re  Kanter  &  Kohen  (C.  C-  A., 
2d  Cir.),  9  Am.  B.  R.  37a,  121  Fed.  984; 
In  re  Smith  (D.  C,  X.  Y,),  9  Am.  B.  R. 
603,  121  Fed.  1014;  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B. 'R.  528,  102 
Fed.  747. 

168.  Matter  of  Kalb  &  Berger  Mfg.  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  393,  165 
Fed.  896. 

163.  Rights  and  duties  of  receivers  in 
respect  to  claims  against  estate. —  In  the  case 
of  In  re  Heim  Milk  Product  Co.  (D.  C., 
X.  Y.),  25  Am.  B.  R.  746,  183  Fed.  787,  the 
court  said :  "  Receivers,  prior  to  adjudi- 
cation, are  in  no  condition  to  adjust  claims, 
liquidated  or  unliquidated,  and  have  no 
power.  They  may  not  compromise  claims 
or    admit    or    reject    them.      They    cannot 


properly  defend,  or,  if  they  do,  cannot  act 
mtelligently,  as  their  office  is  of  short  dura- 
tion, and  their  province  is  to  care  for  an<l 
protect  or  preserve  the  property,  not  defend 
suits.  In  snort,  the  act  contemplates  that  all 
claims  against  the  bankrupt,  which  are  prova- 
ble—  and  this  a  provable  claim — shall  be 
proved  and  presented  to  the  referee  or  court 
with  such  proof  and  then  be  allowed  or  dis- 
allowed and  liquidated,  if  unliquidated,  as 
directed  by  the  referee  or  the  court.  Section 
63.  All  pending  suits  against  a  bankrupt  are 
to  be  stayed.  Section  11.  This  section 
clearly  indicates  that  suits  against  a  bank- 
rupt and  the  receivers  are  not  to  be 
authorized  by  the  court  in  any  event  and 
not  against  any  one  prior  to  the  appoint- 
ment of  a  trustee  who  is  to  represent  the 
creditors.  Even  then  claims  in  controversy 
are  not  to  be  settled  or  liquidated  by  suit 
in  the  State  courts  unlesB  the  judge  or 
referee  so  directs.  This  claim  arises  on  a 
contract  made  by  the  alleged  bankrupt,  and 
is  a  claim  against  the  bankrupt,  and  i  -not 
a  claim  against  the  receivers  for  some  act  or 
omission  of  theirs." 

164.  Idem;  In  re  Roberts  (C.  C.  A.,  2d 
Cir.),  22  Am.  B.  R.  908,  169  Fed.  1022. 

165.  In  re  Adams  Sartorial  (D.  C,  Col.). 
4  Am.  B.  R.  107,  101  Fed.  215;  In  re  Kelly 
Dry  Goods  Co.  (D.  C,  Wis.),  4  Am.  B.  R. 
628,  102  Fed.  747;  In  re  Scott  (D.  C,  X. 
Car.),  3  Am.  B.  R.  625,  96  Fed.  607;  In 
re  Cambridge  Lumber  Co.  (D.  C,  Mass.), 
14  Am.  B.  R.  168,  136  Fed.  983;  Dunlap 
Hardware  Co.  v.  Huddleston  (C.  C.  A.,  5th 
dr.),  21  Am.  B.  R.  731,  167  Fed.  433. 

Reasonable  compensation. —  Upon  the  ad- 
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formed  within  the  scope  of  his  authority;  he  may  not  receive  compensation 
for  activities  not  authorizeA^^  Where  a  receiver  has  been  negligent  in  the 
perfonnance  of  his  duties,  the  court  may,  in  a  proper  case,  deny  him  any 
commissions.*^ 

(2)  Effect  of  amendment  of  1910. —  Clause  5  of  section  2,  and  section 
48  of  the  bankruptcy  act  have  been  amended  by  the  amendatory  act  of  1910 
80  that  the  discretion  of  the  court  in  allowing  additional  compensation  is 
limited  by  fixing  the  maximum  commiBsions  to  be  allowed  receivers  (1)  for 
services  rendered  by  them  when  appointed  under  §  2  (3)  to  take  charge  of 
and  preserve  the  property  of  the  alleged  bankrupt/  and  (2)  for  services  ren- 
dered by  them  in  conducting  the  business  of  the  bankrupt.^^  Some  of  the 
cases  variously  construing  the  act  of  1903  amending  §2(5)  are  cited  in  the 
foot-note.^®®  These  cases  are  not  controlling  under  the  law  as  amended  by 
the  amendatory  act  of  1910.  The  words  added  to  subd.  5  by  the  act  of  1903, 
''  but  not  at  a  greater  rate  than  in  this  act  allowed  trustees  for  similar  services," 
were  omitted  by  the  amendment  of  1910;  they  were  held  to  be  a  limitation 
on  the  discretion  of  the  court  so  far  as  they  related  to  compensation  allowed  for 
continuing  a  going  business.  In  such  cases  receivers  are  not  entitled  to  greater 
allowances  than  the  percentages  fixed  by  §  48-a  on  moneys  disbursed  by 
trust ees/^^  but  where  receivers  have  carried  on  the  business  of  the  bankrupt 
with  skill  and  success  they  may  be  allowed  the  maximum  compensation  allowed 
to  trustees  under  that  section."^     The  amount  specified  is  not  intended  as  a 


ministration  of  assets  sabject  to  specific  liens, 
reasonable  compensation,  not,  however,  in 
excess  of  the  allowances  made  by  the  Bank- 
ruptcy Act,  should  be  allowed  to  receivers,  if 
appoiitited.  Matter  of  Ranch  (D.  C,  Va.)i  36 
Am.  B.  R.  75,  226  Fed.  982. 

166.  Matter  of  Metropolitan  Motor  Car  Co. 
(D.  C,  Wash.),  35  Am.  B.  R.  539,  225  Fed. 
274. 

167.  In  re  Schoenfeld  (C.  C  A.,  3d  Cir.), 
25  Am.  B.  R.  748,  183  Fed.  219. 

168.  See  §§  1  and  9  of  Amendatory  Act  of 
1^10.  amending  §§2  (5)  and  48  of  the  Bankr. 
Act  of  1898. 

Compensation  where  receivers  are  changed 
by  adjudication  in  another  district. —  Where, 
by  order  of  the  court  in  the  Southern  Dis- 
trict of  Xew  York,  the  business  of  an  alleged 
bankrupt  was  continued  by  the  receiver  and, 
pending  the  adjudication,  the  debtor  was 
adjudicated  a  bankrupt  in  the  Eastern  Dis- 
trict of  Xew  York  and  receivers  appointed, 
4nd  the  adjudication  previously  made  in  the 
S<mthem  District  was  vacated,  by  an  order 
directing  that  all  property  held  by  the 
Southern  District  receivers  be  turned  over  to 
the  Eastern  District  receivers,  the  court  in 
the  .Southern  District  has  jurisdiction  to  de- 
termine what  is  a  proper  compensation  for  its 
receivers,  who  actually  continued  the  business 
for  five  days.  Matter  of  Isaacson  (€.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  98,  174  Fed.  406. 

H9.  Effect  of  amendment  of  1903. —  In 
re  Kirkpatrick  (C.  C.  A..  6th  Cir.),  17  Am. 
R.  R.  594,  148  Fed.  811,  in  which  case  the 
<^rt  held  that  the  amendment  to  §  2  (5) 
M  reference  to  services  rendered  bv   a  re- 


ceiver, marfldial  or  trustee,  in  conducting  the 
business  of  the  bankrupt  and  not  to  ser- 
vices required  of  receivers  and  marshals  by 
I  2  (3)  ;  In  re  Martin  Borgeson  Co.  (D. 
C,  N.  Y.),  18  Am.  B.  R.  178,  161  Fed.  780. 
In  the  case  of  In  re  Cambridge  Lumber  Co., 
14  Am.  B.  R.  681,  127  Fed.  772,.  it  seems 
to  have  been  inferred  that  the  amendment 
limited  the  exercise  of  the  court's  discretion 
in  6xing  the  compensation  to  that  allowed 
to  trustees.  In  the  case  of  In  re  Sully 
(D.  C,  N.  Y.),  13  Am.  B.  R.  22,  133  Fed. 
997,  which  arose  subsequent  to  the  amend- 
ment of  1903,  a  compensation  much  larger 
than  that  allowed  to  trustees  was  awarded 
to  receivers  who  had  rendered  valuable  ser- 
vices by  collecting  a  large  sum  for  the  estate, 
whicfh  the  judge  thought  was  due  to  the 
experience  and  skill  of  the  receivers.  See  In 
re  Falkenberg  (D.  C,  New  Mex.),  30  Am. 
B.  R.  718,  206  P^ed.  835. 

A  receiver  w^ho  is  in  possession  of  the  bank- 
rupt's property  for  not  more  than  six  days, 
during  which  he  did  not  open  the  store  more 
than  three  times  for  only  a  short  period, 
when  the  property  was  sold  through  no  effort 
of  his,  is  not  entitleii  to  additional  compen- 
sation. Matter  of  Oreiaheimer  (D.  C,  Cal.), 
31  Am.  B.  R.  567,  209  Fed.  134. 

170.  For  the  compensation  of  court  re- 
ceivers who  have  surrendered  to  receivers  in 
bankruptcy,  see  Mauran  v.  Crown  Cai^iet 
Lining  Co.  (Sup.  Ct.,  R.  I.),  23  R.  I.  324,  6 
Am.  B.  R.  734,  50  Atl.  331;  In  re  Allison 
Lumber  Oo.  {D.  C,  Ga.),  14  Am.  B.  R.  78, 
137  Fed.  643. 

171.  In    re   Richards    (D.    C,   Mass.),    11 
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fixed  and  invariable  amount,  to  be  awarded  in  all  cases ;  the  rate  fixed  should 
be  determined  in  accordance  with  the  value  of  the  services  rendered. ^'^ 

(3)  How  PAYABLE. —  Petitioning  creditors  in  case  of  a  receiver  in  involun- 
tary proceedings  may  be  charged  with  the  compensation  of  the  receiver,  and 
the  costs  and  expenses  of  the  receivership.  ^"^^  A  receiver  may  be  allowed  com- 
pensation and  the  expenses  of  the  receivership  out  of  the  assets,  though  the 
court,  on  dismissal  of  the  proceedings,  may  ultimately  charge  such  expenses  in 
whole  or  in  part  against  the  petitioning  creditors.  ^'^  As  a  general  rule  where 
the  estate  is  benefited  by  the  receivership,  and  an  adjudication  is  had,  the 
compensation  and  expenses  of  the  receiver  should  be  paid  from  the  fund.^^^ 

y .  CONTINTTANGE  OF  A  GOING  BUSHTESS. 

a.  In  general. —  Section  2  (5)  permits  the  court  to  authorize  the  business 
of  a  bankrupt  to  be  conducted  for  a  limited  period  by  a  receiver  or  marshal, 
or  by  the  trustee  when  appointed.  This  is  a  power  inherently  belonging  to 
the  court  independent  of  the  statute.  The  chief  function  of  a  bankruptcy 
law  is  to  distribute  an  insolvent's  assets  pro  rata;  this  implies  the  power  to 
marshal  those  assets.  In  ordinary  cases,  a  court  of  bankruptcy  will  go  no 
further.  Yet  occasion  will  often  arise  where  a  going  business  may  be  pre- 
served and  advantageously  sold  by  keeping  it  alive  under  the  management 
of  the  trustee.     By  this  supervision,  courts  of  bankruptcy  are  vested  with 


Am.  B.  R.  681,  127  Fed.  772;  In  re  SuUy 
(D.  C,  N".  Y.),  13  Am.  B.  R.  22,  133  Fed. 
997. 

When  receiver  not  "mere  custodian." — 
A  receiver  who  takes  charge  of  a  stock  of 
goods  and  later  sells  them  for  more  than 
their  appraised  value  is  more  than  a  "  mere 
custodian,"  and  is  entitled  to  compensation 
within  the  limits  fixed  by  the  general  pro- 
visions of  section  48-d,  that  is,  not  exceeding 
six  per  cent,  of  the  first  five  hundred  dollars, 
etc.  Matter  of  Ginsburg  (D.  €.,  Tenn.),  31 
Am.  B.  R.  240,  208  Fed.  160;  service  rendered 
hy  receivers  examined  and  allowance  by 
referee  reduced.  Matter  of  Mills  Tea  i 
Butter  Co.  (D.  C,  Mass.),  37  Am.  B.  R.  148, 
235  Fed.  813.     (See  Am.  B.  R.  Digest,  §  305. 

172.  Matter  of  Mills  Tea  &  Butter  Co. 
(D.  C,  Mass.),  37  Am.  B.  R.  148,  235  Fed. 
813. 

173.  In  re  Lavoc  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  290,  142  Fed.  960;  Beach  v. 
Macon  Grocery  Co.  (C  C.  A.,  5th  Cir.),  8 
Am.  B.  R.  751,  116  Fed.  143. 

174.  In   re  Hill  Co.    (D.   C,   N.   Y.),   20 
Am".  B.  R.  73,  157  Fed.  73. 

Payment  by  petitioning  creditors. —  In 
the  case  of  Matter  of  Aschenbach  Co.  (C. 
C.  A.,  2d  Cir.),  25  Am.  B.  R.  502,  183  Fed. 
305,  the  proceeding©  were  dismissed  and  the 
court  held  that  where  a  receiver  in  bank- 
ruptcy has  been  appointed  to  conduct  an 
alleged  bankrupt's  business  pending  its  ad- 
judication as  an  involuntary  bankrupt,  and 
the  petition  for  adjudication  is  subsequently 
dismissed  and  the  receivership  vacated,  the 
bankruptcy  court  has  the  discreticm  to  as- 
sess the   receiver'«  fees   and  other   expenses 


in  the  first  instance  against  the  petitioning 
creditors  instead  of  directing  their  payment 
first  out  of  the  propefty  in  his  hands.  But 
in  the  case  of  In  re  Metals  Extraction  & 
Refining  Co.  (C.  C.  A.,  7th  Cir.),  27  Am. 
B.  R.  11,  193  Fed.  172,  it  was  held  that  the 
petitioning  creditors  should  not  be  charged 
with  the  costs  of  the  receivership  unless  the 
proceedings  had  been  instituted  without 
reasonable  cause  or  in  bad  faith. 

175.  Payment  of  compensation  out  of 
estate. —  In  the  case  of  Matter  of  Went- 
worth  Lunch  Co.  (Ref..  X.  Y.),  25  Am.  B. 
R.  612,  189  Fed,  831,  Referee  Dexter  states 
the  rules  as  follows:  "  It  is  a  general  rule 
of  equity  that  the  compensation  and  expenses 
of  the  receiver  are  payable  out  of  the  fund. 
The  receiver  does  not  act  as  the  agent  for 
either  of  the  parties,  but  as  the  hand  i,f  the 
court.  Union  Trust  Co.  v.  Rv.  Co.,  117  V.  S. 
434;  Central  Trust  Co.  v.  Wabash,  23  Fed. 
863. 

"He  is  not  appointed  for  the  benefit  of 
either  of  the  parties,  but  of  all  concerned. 
Davis  V.  Gray,  16  Wall.  203,  218.  The  ex- 
penses which  the  court  create:  are  burdens 
necessarily  on  the  property  taken  posses- 
sion of,  irrespective  of  the  question  who 
may  be  the  ultimate  owner  or  who  may  in- 
voke the  receivership.  Kneeland  v.  Am. 
Loan  Co.,  126  U.  S.  89,  98;  Atlantic  Trust 
Co.  V.  Chapman,  208  U.  S.  360. 

"  The  only  qualification  of  these  familiar 
rules  is  that  the  court  must  have  had  juris- 
diction of  the  subject  matter  and  that  the 
appointment  of  the  receiver  involved  no  ir- 
regularity.   Atlantic  Trust  Co.  case,  supra. 
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ample  power  to  that  end.  A  referee  should  not  exercise  the  power  on  .the 
initiative  of  the  trustee  to  carry  into  effect  the  unexecuted,  contracts  of  the 
bankrupt;  nor  should  it  he  exercised  for  the  benefit  of  general  creditors  at 
the  expense  of  secured  creditors  who  do  not  consent  thereto. ^^^  A  secured 
creditor's  security  may  not  be  diminished  by  any  expense  of  administration 
or  operation  of  the  business,  imless  such  creditor  has  sought  or  acquiesced  in 
the  order  continuing  such  operation.^'"  When  an  order  is  made  authorizing 
the  continuance  of  the  business  it  may  not  be  attacked  collaterally.^™ 

b.  limited  period. —  The  business  may  be  continued  for  a  *'  limited  period." 
These  words  are  intended  to  indicate  that  the  time  should  not  be  protracted, 
and  that  the  receiver  or  trustee  should  use  due  diligence  in  bringing  the  active 
business  affairs  of  the  bankrupt  to  a  speedy  termination.^^ 

c.  Oontraoting^  indebtedness. —  A  receiver  who  is  authorized  to  conduct  a 
business,  for  the  successful  conduct  of  which  it  is  necessary  and  customary 
to  receive  credit  and  borrow  money,  has  the  implied  power  to  purchase  on 
credit  and  even  to  borrow  money ;  where  the  power  is  expressly  conferred  by 
the  court  the  limitations  imposed  must  be  observed.*^  Where  receivers  author- 
ized to  continue  the  business  of  the  bankrupt  go  beyond  the  extent  of  their 
autHority  to  contract  indebtedness,  the  indebtedness  so  contracted  is  not  a 
prior  lien  upon  the  assets  of  the  bankrupt.  It  is  the  duty  of  those  dealing 
with  receivers  in  such  cases  to  inquire  as  to  the  extent  of  their  authority,  and 
the  orders  of  the  court  in  respect  to  their  powers  will  be  regarded  as  notice 
to  all  persons.*®* 

d.  Conduct  of  busineaB. —  The  conducting  of  daily  auction  sales  by  the  trustee 
of  the  bankrupt's  goods  in  his  stores  may  be  considered  in  effect  as  the  con- 
tinuance of  business  by  the  trustee  for  the  purpose  of  allowing  additional 


17a.  In  re  BourUer  Cornice  &  Roofing  Co. 
(D.  C,  Ky.),  13  Am.  B.  R.  686,  590,  133 
Fed.  958,  in  which  the  court  said :  "  I  am 
much  inclined  to  think  that  a  referee  should 
never  permit  a  procedure  for  the  carrying 
into  effect  of  the  unexecuted  contracts  of 
a  bankrupt,  to  be  commenced  upon  the  ini- 
tiatiTe  of  the  trustee.  Much  abuse  of  the 
power  might  be  avoided  and  temptation  for 
the  tnistee  removed  by  putting  that  burden 
on  the  creditors.  Such  authorization  should 
generaUy  be  made  upon  the  application  of 
some  or  all  of  the  general  creditors." 

177.  In  re  Clark  Coal  A,  Coke  Co.  (0.  C, 
Pa.),  22  Am.  B.  R.  843,  173  Fed.  652. 

178.  Matter  of  Isaacson  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  98,  174  Fed.  406. 

179.  In  re  Li«k  (D.  C,  N.  Y.),  21  Am. 
B.  R.  674,  167  Fed.  411. 

l«0.  In  re  Burkhalter  &  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  378,  182  Fed.  353 ;  In  re  Ke- 
»tein  (D.  C,  Pa.),  20  Am.  B.  R.  832,  162 
Fed.  986. 

Modification  of  order  to  borrow  money  and 
eontlBiie  biuiiiesa. —  An  application  by  an 
illeged  bondholder  of  a  bankrupt  corporation 
for  the  modification  of  an  order  authorizing 
tbe  receiver  to  borrow  money  and  continue 
the  busineaa  should  not  be  passed  upon  by 
the  court  where  the  petitioner's  ownership  of 
the  bonds  is  denied ;  such  issue  should  be  first 


settled  by  referring  it  to  a  special  master. 
Matter  of  Consumer's,  etc.,  Brewing  Co. 
(D.  C,  X.  Y.),  33  Am.,  B.  R.  309,  216  Fed. 
988. 

181.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689,  707,  160  Fed.  817. 

Unauthorized  loans. —  In  the  caee  of  In 
re  Burkhalter  &  Co.  (D.  C,  Ala.),  25  Am. 
B.  R.  378,  182  Fed.  353,  the  court  held  that 
where  a  bank,  without  authority  of  court, 
undertook  to  charge  against  funds  of  the 
bankrupt  estate,  deposited  with  it  by  the 
receiver,  notes  on  which  it  had  advanced 
m(mey  to  the  receiver  in  excess  of  the  amount 
which  he  was  authorized  to  borrow,  it  did  so 
wrongfully,  because  it  had  no  right  to  ap- 
propriate the  trust  funds  to  unauthorized 
loans,  until  it  had  been  determined  by  the 
court  that  the  proceeds  of  the  loans  had  been 
used  by  the  receiver  for  the  benefit  of  the 
trust  estate  and  because  it  thereby  perferred 
a  claim  which  was  entitled  to  no  preference. 

Liability  of  trustee. —  A  trustee  of  a  bank- 
rupt contracting,  who  has  not  been  authorized 
by  order  of  the  court  to  continue  the  busi- 
ness, is  not  liable,  in  his  representative 
capacity,  for  injuries  to  an  adjoining  land- 
owner inflicted  in  the  course  of  construction 
work.  It  seems,  that  the  trustee  is  liable 
personally.  McAuley  y.  Jackson,  34  Am. 
B.  R.  371,  165  N.  Y.  App.  Div.  846. 
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compensation.^®^  A  receiver  should  not  be  surcharged  for  losses  or  sales  during 
the  continuance  of  the  business,  ^^  except,  possibly,  where  by  improper  methods 
of  conducting  the  business,  losses  have  accrued.^®*  Where  a  receiver  is  in 
possession  of  leased  premises  for  the  purpose  of  continuing  the  business,  he 
should  pay  the  pro  rata  rent  at  a  reasonable  value.  ^^  A  garnishment  against 
the  wages  of  an  employee  of  the  bankrupt,  is  not  effective  against  the  trustee 
who  continues  the  business  unless  the  order  has  been  served  on  him.^®* 

e.  Compensation  of  receiver  or  trustee. —  Section  48  of  the  act  was  amended 
by  the  act  of  1910  so  as  to  limit  the  amount  which  may  be  paid  to  trustees, 
marshals  or  receivers  for  services  performed  by  them  in  the  conduct  of  the 
business  of  the  bankrupt.  The  ordinary  fees  of  trustees  and  receivers  and 
marshals  are  fixed  by  subdivisions  a  and  d  of  such  section  4-8.  The  fees  all9wed 
<or  the  continuance  of  the  business  of  the  bankrupt  are  in  addition  to  such 
compensation.  The  maximum  amount  of  such  additional  compensation  is 
six  per  centum  on  the  first  $500  or  less,  four  per  centum  on  moneys  in  excess 
of  $500  and  less  than  $1,500,  two  per  centum  on  moneys  in  excess  of  $1,500 
and  less  than  $10,0Q0,  and  one  per  centum  on  moneys  in  excess  of  $10,000.^^^ 
The  compensation  of  a  trustee  for  continuing  a  going  business  was,  prior  to 
the  amendment  of  1908,  based  upon  moneys  received  and  paid  out  rather  than 
work  done.^®*  It  was  held  that  under  §  48-a  as  amended  by  the  act  of  1903 
an  additional  allowance  might  be  made  to  a  trustee  where  he  had  performed 
services  of  value  in  respect  to  the  bankrupt's  business  and  had  thus  materially 


189.  In  re  Dimm  &  Co.  (D.  C,  P^.),  17 
Am.  B.  R.  119,  146  Fed.  402. 

What  constitutes  continuance  of  business. 
—  Where  at  the  time  a  receiver  took  pos- 
sesfiion  of  bankrupt's  store,  a  widely  ad- 
vertised sale  was  being  conducted,  and  the 
receiver  permitted  the  employees  of  the 
bankrupt  to  go  on  with  the  business  during 
the  remainder  of  that  day,  but  then  closed 
the  store  and  did  not  open  it  again  ex<?ept 
to  deliver  the  stock  in  bulk  to  a  purchaser 
at  a  judicial  sale  thereof,  he  cannot  be  said 
to  have  carried  on  the  business,  <«)  as  to  be 
entitled  to  additional  compensation.  In  re 
Knosher  &  Co.  ( C.  C.  A.  9th  Cir. ) ,  28  Am. 
B.  R.  747,  197  Fed.  136. 

183.  Matter  of  Isaacson  (C.  C  A.,  2d  Cir.), 
23  Am.  B.  R.  98,  174  Fed.  406. 

184.  In  re  Consumers  Coffee  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  835,  162  Fed.  786. 

186.  In  re  Ytxileman-Walsh  Foundry  Co. 
(D.  C,  X.  Y.),  21  Am.  B.  R.  509,  166  Fed. 
381. 

186.  Matter  of  Murphy  (D.  €.,  X.  Y.),  34 
Am.  B.  R.  522,  221  Fed.  49,  decided  under 
X.  Y.  Code  Civil  Procedure,  §  1391. 

187.  St»e  §  48-a,  d  and  r,  and  discussion 
thereunder,  post. 

Purpose  of  amendment  of  1910. —  The  re- 
port of  the  Senate  judiciary  committee  of 
the  6l8t  Congress  (Rep.  Xo*.  691)  contains 
tlie  following  statement  as  to  the  purpose 
and  effect  of  the  amendment  to  S  48  of  the 
act  relative  to  oompensati(m  of  trustees,  re- 
ceivers or  marRhals  in  conducting  the  busi- 
ness of  the  bankrupt :  **  The  present  amend- 
ment fixes  the  maximum  compensation  that 
can  be  allowed  receivers  for  the  performance 


of  the  ordinary  duties  at  precisely  this  same 
rate  (the  rate  allowed  trustees  under  |  48-a) 
instead  of  leaving  it  to  the  unlimited  dis- 
cretion of  the  court.  It  also  fixes  the  extra 
conupensation,  whether  it  be  to  the  receiver 
or  trustee,  for  the  conducting  of  the  business, 
to  once  again  this  same  rate;  so  that  at 
best,  the  ordinary  and  extraordinary  com- 
pensation taken  together,  in  the  event  that 
both  a  receiver  and  trustee  have  succes- 
sively had  charge  of  the  estate,  and  even 
have  both  conducted  the  business,  cannot 
exceed  four  times  the  amount  allowable  to 
a  trustee  by  §  48-a  of  the  act  for  the  per- 
formance of  his  ordinary  duties.  The 
practical  difficulty  in  the  w^ay  of  allowing 
commissions  to  recefverB,  where  the  receivers 
turn  over  to  the  trustee  in  specie  the  prop- 
erty which  they  have  been  taking  care  of, 
is  obviated  by  the  provision  that  the  com- 
missions are  to  be  figured  upon  the  amounts 
thereafter  actually  realized  upon  sale  of  such 
property  so  turned  over  in  specie.  Thus  the 
bill  seeks  to  reduce  to  the  one  rational  basis 
of  commissions,  on  moneys  actually  realized, 
the  compensation,  both  ordinary  and  extraor- 
dinary, of  both  trustee  and  receiver;  and 
by  this  is  done  away  with  also  the  unlimited 
discretion  of  the  courts  in  the  allowance  of 
compensation  to  such  officers.  Of  course  the 
rates  of  commission  prescribed  are  maximum 
limitations.  Less  but  not  more  may  be  al- 
lowed, and  it  is  hoped  the  courts  will  exer- 
cise their  discretion  still  in  allowing  lesH 
amounts  where  proper." 

188.  In  re  Epstein  (0.  C,  Ark.),  6  Am. 
B.  R.  191,  109  Fed.  879;  In  re  Plummer 
(D.  C.  X.  Y.),  3  Am.  B.  R.  320. 
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increased  the  bankrupt's  estate.  ^^  The  amendatory  act  of  1910  amending 
§  2^  (5)  and  §  48  has  finally  disposed  of  the  entire  question  as  to  the  allowances 
to  be  made  to  trustees  and  receivers  for  continuing  the  business  of  the  bankrupt 
by  prescribing  the  maximum  amount  which  may  be  allowed  such  officers  for 
such  services.  Where  the  receiver  was  more  than  a  "  mere  custodian,"  per- 
forming valuable  services  to  the  estate,  although  not  ^^  conducting  the  busi- 
ness" within  the  meaning  of  §  48,  he  should  be  compensated  by  a  reasonable 
amount  for  the  services  rendered.  ^^ 

VL  PUNISHMENT  FOR  CRIME;  ENFORCEMENT  OF  OBEDIENCE  TO  LAWFUL  ORDERS. 

• 

a.  In  general. —  By  subdivisions  4,  13  and  16  of  §  2  a  court  of  bankruptcy 
is  clothed  with  ample  power  to  punish  violations  of  the  bankruptcy  act,  to 
enforce  obedience  to  the  lawful  orders  issued  thereunder  and  to  punish  per- 
sons for  contempts  committed  in  a  bankruptcy  proceeding.  They  are  among 
tbe  most  important  powers  possessed  by  courts  of  bankruptcy  and  are  essential 
for  the  proper  carrying  into  effect  of  the  provisions  of  the  act  Other  sections 
of  the  act  relate  to  these  powers  and  provide  more  in  detail  for  the  exercise 
thereof. 

b.  Punishment  for  violations  of  the  act. —  Subdivision  4  authorizes  a  court 
of  bankruptcy  to  punish  bankrupts,  officers  and  other  persons,  including  the 
agents,  officers  and  directors  of  corporations,  for  violations  of  any  provisions 
of  the  bankruptcy  act.  Section  29,  post,  specifies  certain  offenses  and  prescribes 
the  punishment  therefor.  These  specific  offenses  and  the  procedure  required 
for  the  punishment  thereof  will  be  considered  under  that  section.  If  an  offense 
consists  of  a  violation  of  the  act  not  included  in  those  specified  in  §  29,  subd. 
4  of  §  2  confers  the  power  of  pnnishment.  As  to  the  right  to  a  jury  trial 
reference  should  also  be  made  to  §  19-a,  post. 

c.  Enforcement  of  obedience  to  lawful  orders. —  The  power  to  enforce 
obedience  to  its  lawful  orders  is  inherent  in  every  court.  Being  clothed  with 
power  to  make  such  orders  as  may  be  necessary  to  carry  into  effect  the  pro- 
visions of  the  act,  it  must  possess  the  powers  essental  to  enforce  such  orders.**^ 
The  act  recognizes  the  power  of  the  court  to  punish  as  for  contempt  any  per- 
son who  disregards  its  lawful  orders.  The  exercise  of  the  power  is  discre- 
tionary but  cannot  be  invoked  in  any  case  unless  the  order  is  a  lawful  one.^*^^ 

VII^PUNISHMENT  FOR  CONTEMPT. 

a.  In  general. —  The  power  to  punish  for  contempt  committed  before 
referees  is  expressly  conferred  by  subd.  16  of  this  section.     Section  41-  of  the 


188.  Matter  of  Pequod  Brewing  Co.  (Ref., 
X.  Y.),  18  Am.  B.  R.  352;  In  re  Bimm  &  Co. 
(D.  C,  Pa.),  17  Am.  B.  R.  119,  146  Fed.  402; 
Matter  of  Shiebler  &  Co.  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  162,  174  Fed.  336.  But  the 
oompenBatioD  of  trustees  for  continuing  the 
business  of  the  bankrupt  should  not  be  fixed 
in  advance  oX  the  services  rendered.  In  re 
RuBseU  Card  Co.  (D.  C,  N.  J.),  23  Am. 
B.  R.  300,  174  Fed.  202. 

180.  Valttable  service  rendered  by  receiver. 
—  A  receiver  appointed  to  take  charge  of  and 
preserve  the  bankrupt's  assets  pending  the 
election  and  qualification  of  the  trustee  or 
until  the  dismissal  of  the  .petition,  who,  in- 
(^tead  of  merely  holding  posseasion  of  the 
accounts  and  bills  receivable  and  the  personal 


property,  collected  many  of  the  accounts, 
pending  the  election  oi  the  trustee,  and 
thereby  saved  to  the  estate  a  considerable 
sum  of  money,  was  more  than  a  "  mere  cus- 
todian," but  was  not  "  conducting  of  the  busi- 
ness,'* within  the  meaning  of  section  48  of 
the  Bankruptcy  Act,  and  should  be  com- 
pensated by  a  reasonable  amount  for  the 
services  rendered.  Matter  of  Metropolitan 
Motor  Car  Co.  (D.  C,  Wash.),  35  Am.  B.  R. 
539,  225  Fed.  274. 

^  181.  See  §  2,  subd.  15,  and  discussion  under 
title  "  Enforcement  of  act  by  necessary  orders^ 
proceae  or  judgment.*' 

188.  Compare  a  similar  phrasing  in  Bankr. 
Act.  §  7-a(2),  post,  and  in  §  U-bfe),  post. 
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act  specifies  in  detail  the  acts  which  constitute  contempts  before  the  referee, 
and  prescribes  the  practice  essential  to  secure  punishment.  The  detailed  dis- 
cussion of  contempts  and  their  pimishment  is  more  appropriately  placed  under 
that  section.  Reference  should  be  made  to  such  section  for  a  further  consid- 
eration of  this  subject.  We  will  confine  ourselves  at  this  point  with  the  enuncia- 
tion of  general  principles  pertaining  directly  to  the  exercise  by  a  court  of 
bankruptcy  of  the  power  to  punish  a  contempt.  As  already  indicated  the 
court  has  power  under  §  2  (13)  to  punish  by  fine  or  imprisonment  any 
violation  of  a  lawful  order  issued  by  it.  This  confers  upon  the  court  ample 
power  in  contempt  proceedings.  The  power  to  punish  for  contempt  in  bank- 
ruptcy proceedings  has  always  been  recognized.^*®  In  many  cases,  as  where 
the  bankrupt  or  another  contumaciously  keeps  property  belonging  to  the 
estate  in  his  possession,  it  is  essential  to  the  proper  administration  of  the  act. 
The  proceeding  is  quasi-criminal,  yet  not  one  entitling  the  person  proceeded 
against  to  a  trial  by  jury.^^  The  power  to  punish  for  contempt  is  a  judicial 
one  and  cannot  be  referred  or  delegated.  ^^* 

b.  ImpriBonment  for  debt ;  consfcitiitionalty. —  The  power  to  imprison  for 
contempt  is  not  an  infringement  of  the  constitutional  prohibition  on  im- 
prisonment for  debt;  but  a  bankrupt  cannot  be  imprisoned  indefinitely  for  a 
contempt.^®*  The  constitutional  provision  here  referred  to  is  that  contained 
in  the  constitutions  of  many  of  the  States  to  the  effect  that  no  person  shall  be 
imprisoned  for  debt  in  any  civil  action  unless  in  case  of  fraud.     Where  the 


193.  See  Ex  parte  Robinson,  86  U.  S.  606; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  C, 
Ark.),  14  Am.  B.  R.  494,  134  Fed.  477,  in 
which  the  court  said:  "These  provisione 
of  the  bankruptcy  act,  authorizing  courts 
of  bankruptcy  to  enforce  obedience  to  thdr 
orders  by  punishment  as  for  contempt  are 
neither  novel  nor  unusual.  They  were  in- 
cluded in  every  bankruptcy  «ct  and  similar 
provisions  liave  been  enacted  by  almost 
every  state  in  the  Union,  including  -the 
state  of  Arkansas.  In  proceedings  supple- 
mental to  or  in  aid  of  executions,  courts 
are  authorized  by  these  statutes  to  enforce 
the  surrender  of  assets  subject  to  execution, 
and  for  this  purpose  may  commit  to  jail 
any  person  refusing  to  comply  with  such 
order." 

194.  In  re  Debs,  168  U.  S.  664;  Ripon 
Knitting  Works  v.  Schreiber  ( D.  C,  Wash. ) , 
4  Am.  B.  R.  299,  101  Fed.  810. 

Proceeding  to  punish  a  bankrupt  for  con- 
tempt in  failing  to  obey  an  order  to  turn 
over  assets  are  for  civil  contempt  and  can- 
not be  reviewed  by  writ  of  error.  Freed  v. 
Central  Trust  Oo.  (C.  C.  A.,  7th  Cir.),  33 
Am.  B.  R.  64,  215  Fed.  873;  Matter  of 
Stanny  (D.  C,  N.  Y.),  36  Am.  B.  R.  79,  226 
Fed.  517. 

196.  Bank  of  Ravenswood  v.  Johnson  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143  Fed. 
463;  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131;  Smith  v. 
Belford  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R. 
291,  106  Fed.  658. 

196.  Matter  of  Lavoc  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  290,  142  Fed.  960,  in  which 
case  it  was   held   that   the  enforcement  of 


an  order  directing  the  payment  of  the  ex- 
penses of  a  receiver  by  imprisonment  was 
not  unlawful  because  an  imprisonment  for 
debt,  since  under  the  laws  of  New  York 
(Oiv.  Pro.  §  1241)  disobedience  of  an  order 
is  punishable  as  for  a  contempt  of  court, 
where  it  required  the  payment  of  money  to 
the  court  or  to  an  officer  of  the  court;  In 
re  Leinweber  (D.  C,  Ct.),  12  Am.  B.  R. 
175,  128  Fed.  641;  In  re  Taylor  (D.  C, 
Col.),  7  Am.  B.  R.  410,  114  Fed,  607; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B. 
R.  224;  Ripon  Knitting  Works  v.  Schreiber 
(D.  C,  Wauah.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  Anderson  (D.  C.,  S.  Car.),  4  Am. 
B.  R.  640,  103  Fed.  854;  In  re  Schlesinger 
(C.  C.  A.,  2d^Cir.),  4  Ata.  B.  R.  361,  102 
Fed.  117;  In  re  Rosser  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  163,  101  Fed.  562. 

Enforcement  of  contempt  order;  imprison- 
ment for  debt. — Where  the  record  in  con- 
tempt proceedings  shows  that  a  bankrupt, 
who  has  been  ordered  to  turn  over-  property 
to  his  trustee,  has  neither  possession  of  the 
property  nor  ability  to  comply  with  the  order, 
he  cannot  be  legally  punished  for  contempt; 
and  if,  in  such  case, .  notwithstanding  his 
inability,  the  court  orders  the  bankrupt  com- 
mitted for  failure  to  obey,  such  order  has  no 
justification  as  a  contempt  proceeding,  but, 
haying  no  purpose  except  to  force  by  im- 
prisonment the  payment  of  money  on  debts, 
it  amounts  to  an  imprisonment  for  debt.  In 
re  Purvine,  2  Am.  B.  R.  787,  96  Fed.  192, 
and  Samel  v.  Dodd,  16  Am.  B.  R.  163,  142 
Fed.  68,  discussed  and  the  latter  case  ap- 
proved. Stuart  V.  Reynolds  (C.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709. 


§  2,  (16).] 


Commitment  fob  Disobxdience. 
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order  of  the  court  directs  the  surrender  to  the  proper  officer  of  property  in 
respect  to  which  the  court  has  jurisdiction,  the  obligation  and  duty  of  the 
person  to  whom  it  is  directed  to  surrender  cannot  be  converted  into  a  debt  by 
his  mere  refusal  to  comply  with  the  order. ^^^  The  commitment  for  disobedience 
of  an  order  directing  that  property  belonging  to  the  bankrupt's  estate  be 
delivered  to  the  trustee,  is  not  a  punishment  for  non-payment  of  a  debt.  There 
is  no  debt  due  the  trustee.  The  punishment  is  inflicted  for  failure  to  perform 
a  legal  duty.^^ 

c.  When  proceedings  will  lie— (1)  In  general. —  The  power  of  commit- 
ment should  be  cautiously  exercised  and  only  when  its  propriety  is  beyond  a 
reasonable  doubt;  it  should  appear  from  the  facts  in  the  case  that  there  has 
been  a  wilful  disobedience  of  the  order.^^  It  should  not  be  exercised  to 
compel  the  payment  of  a  debt,  or  to  punish  for  a  fraudulent  transfer. ^^ 
There  should  be  clear  and  convincing  proof  amounting  at  least  to  a  fair 
preponderance  of  evidence,  that  the  person  charged  with  the  contempt  is 
guilty  thereof.**^ 


IW.  Schweer  v.  Brown  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  328,  affd., 
12  Am.  B.  R.  673,  105  U.  S.  171;  In  re 
Schlesinger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
361.  102  Fed.  117. 

198.  Order  to  pay  over  not  an  order  to 
pay  debt. —  In  the  case  of  Samel  v.  Dodd 
(C.  C.  A.,  5th  Cir.),  16  Am.  B.  R.  163,  142 
Fed.  68,  the  court  said :  *'  The  order  to  pay 
over  money,  or  to  surrender  other  property 
as  the  case  may  be,  in  the  possession  of  the 
bankrupt  and  forming  part  of  his  estate, 
is  not  an  order  for  the  payment  of  a  deft)t, 
but  an  order  for  the  surrender  of  assets  of 
the  hankrupt  placed  in  cusiodia  Icffia  by 
the  adjudication;  and  his  commitment  upon 
refusing  to  comply  with  the  order  is  not  im- 
prisonment for  debt."  See  also  in  re 
Schlcsinger  ( C.  C.  A.,  2d  Cir. ) ,  4  Am.  B.  R. 
361,  102  Fed.  117;  Schweer  v.  Brown  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed.  328, 
affd.  12  Am.  B.  R.  673,  195  U.  S.  171 ;  In  re 
Holland  (D.  C,  N.  Y.),  23  Am.  B.  R.  835, 
176  Fed.  624. 

199.  Moody  v.  Cole  (D.  C,  Me.),  17  Am. 
B.  R.  818,  148  Fed.  295,  holding  that  in 
bankruptcy  a  contempt  proceeding  is  criminal 
in  its  character,  and  the  conclusion  that  a 
party  is  in  contempt  should  be  reached  only 
upon  evidence  which  induces  t>elief  beyond  a 
reasonable  doubt;  In  re  Switzer  (D.  C,  S. 
Car.),  15  Am.  B.  R,  468,  140  Fed.  976;  In  re 
Adlcr  (D.  C,  Tenn.),  12  Am.  B.  R.  19,  129 
Fed.  502;  In  re  Gk)ldfarb  Bros.  {D.  C,  Ga.), 
12  Am.  B.  R.  386,  131  Fed.  643;  American 
Trust  Co.  V.  Wallis  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  360,  126  Fed.  466 ;  Boyd  v.  Gluck- 
lich  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393, 
116  Fed.  140;  In  re  De  Gottardi  (D.  C,  CaL), 
7  Am.  B.  R.  723,  114  Fed.  328;  In  re 
Schlesinger  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
361,  102  Fed.  Ill;  In  re  Anderson  (D.  C, 
S.  Car.),  4  Am.  B.  R.  640,  103  Fed.  854; 
In  re  Deuell  (D.  C,  Mo.),  4  Am.  B.  R.  60, 
100  Fed.  634;  In  re  Mayor  (D.  C.  Wis.), 
3  Am.  B.  R.  533,  98  Fed.  839;   In  re  Mc- 


Cormick  (D.  C,  N.  Y.),  3  Am.  B.  R.  340, 
99  Fed.  56. 

Power  exercised  with  caution. — In  the 
oase  of  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  167,  142  Fed.  68,  the  court 
said :  "  While  bankruptcy  courts  are  vested 
with  power  to  require  bankrupts  to  surrender 
their  property,  and  to  enrforce  obedience  to 
the  order  by  attachment  for  contempt,  yet 
the  power  is  *  far  reaching  and  drastic  and 
should  be  exercised  with  cautious  discretion.* 
Indeed,  it  may  be  said  that  it  should  never  be 
exercised  except  in  a  plain  case,  and  always 
with  a  due  regard  to  the  constitutional  rights 
of  the  citizen.     .  .     It  is  objected,  how- 

ever, that  the  failure  of  the  courts  to  exer- 
cise with  a  firm  hand  the  pow^er  to  punish, 
by  contempt  proceedings,  designing  and  un- 
scrupulous bankrupts,  would  practically  de- 
prive the  law  of  its  efficacy  and  convert  it 
into  a  mere  shield  for  the  protection  of  dis- 
honest debtors.  In  doubtful  cases  the  power 
should  not  be  exercised;  and  in  view  of  the 
stringent  provisions  of  law  punishing  fraud'-i- 
lent  conduct,  and  other  forms  of  dishonesty, 
on  the  part  of  the  bankrupt,  the  objection  is 
untenable.  The  original  act  not  only  con- 
tains ample  provisions  for  the  punishment  of 
the  bankrupt  in  the  regular  mode  of  trial  by 
jury,  for  false  swearing  and  for  the  fraudu- 
lent disposition  of  assets  (§  29),  but  section 
14,  as  amended  by  the  act  of  1903  renders  it 
extremely  difficult,  if  not  impossible,  for  the 
contumacious  or  dishonest  bankrupt  to  secure 
a  discharge  from  his  indebtedness." 

200.  In  re. Dickens  (D.  C,  Ala.)  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Holland  (D.  C, 
N.  Y.),  23  Am.  B.  R.  835,  176  Fed.  624. 

301.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Mize 
(D.  C,  Ala.),  22  Am.  B.  R.  577,  172  Fed. 
945;  In  re  Dickens  (D.  C.,  Ala.),  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Cramer  (D.  C, 
Mass.),  23  Am.  B.  R.  635,  175  Fed.  879; 
In  re  Alphin  &  Lake  Cotton  Co.  (D.  C,  Ark.) , 
12  Am.  B.  R.  663,  131  Fed.  824 ;  In  re  Purvine 
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(2)  Possibility  of  performance. —  It  should  not  be  sought  by  pro- 
ceedings for  contempt  to  compel  a  person  to  do  that  which  he  has  no  power 
to  do.  If  it  is  sought  to  compel  the  bankrupt  to  surrender  to  the  trustee 
property  belonging  to  the  estate  it  must  appear  that  such  property  is  in  the 
actual  control  or  possession  of  the  bankrupt  and  that  it  is  possible  for  him  to 
surrender  it.^**^  This  fact  should  be  established  by  clear  and  convincing 
proof, —  by  a  fair  preponderance  of  evidence,  and  in  some  cases  it  has  been 
held  that  the  evidence  must  be  sufficient  to  satisfy  the  mind  beyond  a  reason- 
able doubt.^"*  If  the  bankrupt  denies  under  oath  that  he  has  the  money  or 
property  in  his  possession,  he  should  not  be  punished  by  commitment  unless 
it  is  shown  beyond  a  reasonable  doubt  that  he  is  able  to  produce  the  same.^^* 


(C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787,  96 
Fed.  192. 

808.  Boyd  v.  Glucklich  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  140;  In  re  Mize 
(D.  C,  Ala.),  22  Am.  B.  R.  677,  172  Fed. 
946;  Freed  v.  Central  Trust  Co.  (C.  C.  A.. 
7th  ar.),  33  Am.  B.  R.  64,  216  Fed.  873. 

Impossible  to  perform. —  In  the  case  of 
Goldfarb  Bros.  (D.  C,  Ga.),  12  Am.  B.  R. 
386,  131  Fed.  643,  the  court  held  that  a 
bankrupt  cannot  be  required,  under  a  pro- 
ceeding for  contempt,  to  do  that  which  is 
out  of  his  power  to  do;  the  evidence  in  such  a 
proceeding  should  satisfy  the  court  beyond  a 
reasonable  doubt  that  the  bankrupt  has  the 
money  or  goods  in  his  possession  or  control 
and  is  able  to  turn  them  over  when  so 
ordered.  Schweer  v.  Brown  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  328;  In  re 
Adler  (D.  C,  Tenn.),  12  Am.  B.  R.  19,  129 
Fed.  902;  In  re  Gertsel  (D.  C,  111.),  10  Am. 

B.  R.  411,  123  Fed.  166;  Sinsheimer  v.  Si<mon- 
son  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  537, 
107  Fed.  898;  Matter  of  Adler  (D.  C,  Okla.), 

21  Am.  B.  R.  371;  In  re  Mize  (D.  C,  Ala.), 

22  Am.  B.  R.  577,  172  Fed.  945;  In  re 
Reynolds  (D.  C,  Ala.),  27  Am.  B.  R.  200, 
190  Fed.  967,  affd.  29  Am.  B.  R.  412,  204 
Fed.  709.  An  order  will  not  be  granted 
directing  the  bankrupt  to  turn  over  <prop- 
erty  alleged  to  have  been  in  his  possession 
six  years  prior  thereto,  the  time  of  begin- 
ning the  proceedings  in  bankruptcy,  in  the 
absence  of  proof  of  the  bankrupt's  ability 
to  comply  with  the  order.     In  re  Ruos   (D. 

C,  Pa.),  21  Am.  B.  R.  257,  164  Fed.  749. 
Where  a  bankrupt  has  no  property  in  his 

possession  or  under  his  control  he  should  not 
be  imprisoned  for  contempt  for  failing  to  com- 
ply with  an  order  of  the  referee  to  turn  over 
money,  although  he  has  committed  one  of  the 
offences  mentioned  in  section  29  of  the  Bank- 
ruptcy Act.  Matter  of  McN aught  (D.  C, 
Mass.),  36  Am.  B.  R.  609,  225  Fed.  511. 

803.  See  cases  cited  in  preceding  note. 

Proof  required. —  Clear  and  convincing. 
Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am. 
B.  R.  163,  142  Fed.  68;  In  re  Levy  &  Co. 
(C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  166,  142 
Fed.  442;  In  re  Dickens  (D.  C,  Ala.),  23 
Am.  B.  R.  659,  175  Fed.  808. 

Bevond  reasonable  doubt.  In  re  De  Gottardi 
(D.  C.,  Cal.),  7  Am.  B.  R.  723,  114  Fed.  328. 


citing  Ripon  Knitting  Works  v.  Schreiber 
(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  99  Fed.  56;  In  re  Purvine 
(C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  787,  37 
C.  C.  A.  446,  96  Fed.  192;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393,  116 
Fed.  131;  In  re  Goldfarb  Bros.  (D.  C,  G«.), 
12  Am.  B.  R.  389,  131  Fed.  643 ;  In  re  Cash- 
man  ( D.  C,  X.  Y. ) ,  21  Aim.  B.  R.  284 ;  In  re 
Mize  (D.  C,  Ala.),  22  Am.  B.  R.  577,  172 
*Fed.  945.  Proceedings  not  criminal  and  same 
degree  of  proof  not  required,  see  In  re  Cole 
(C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  302,  144 
Fed.  392;  In  re  Alphin  &  Lake  Cotton  Co. 
(D.  C,  Ark.),  14  Am.  B.  R.  194,  134  Fed. 
477.  Before  a  bankrupt  may  be  committed 
for  contempt  in  failing  to  obey  an  order  to 
turn  over  property  to  his  trustee,  the  court 
should  be  satisfied  by  proof  beyond  a  reason- 
able doubt  that  he  has  present  ability  to 
comply.  Kirsner  v.  Taliaferro  (C.  C.  A.,  4th 
Cir.), '29  Am.  B.  R.  832,  202  Fed.  61.  If  a 
district  court  cannot  find  affirmatively  that 
the  bankrupt  had  the  property  under  his  con- 
trol or  in  his  possession,  he  should  not  be 
punished,  Stuart  v.  Reynolds  (C.  C.  A.,  5th 
Cir. ) ,  29  Am.  B.  R.  412,  204  Fed.  709,  aflEg. 
27  Am.  B.  R.  200,  190  Fed.  967;  Matter  of 
Dixon  (D.  C,  Mass.),  35  Am.  B.  R.  482, 
224  Fed.  624. 

804.  Denial  by  person  charged;  proof  re- 
quired.—  In  the  case  of  Ripon  Knitting 
Works  V.  Schreiber  (D.  C,  Wash.),  4  Am. 
B.  R.  299,  304,  101  Fed.  810,  the  court  said : 
"One  of  the  principal  grounds  of  defense 
upon  which  the  respondent  relies  is  contained 
in  his  ans^'er  denying  that  he  has  any  money. 
His  answer  is  not  conclusive,  but  the  rule 
in  such  cases  requires  that  the  denial  be 
overcome  by  evidence  proving  beyond  a  rea- 
sonable doubt  that  the  bankrupt  actually 
has  the  present  possession  or  control  of 
money,  or  that  any  alleged  transfer  or  other 
disposition  of  it  is  a  mere  subterfuge  which 
does  not  prevent  him  from  producing  it." 
See  In  re  Mayer  (D.  C),  3  Am.  B.  R.  533, 
98  Fed.  839;  In  re  Purvine  (C.  C.  A.,  5th 
Cir.),  2  Am.  B.  R.  787,  37  C.  C.  A.  446, 
96  Fed.  192;  Stuart  v.  Reynolds  (C.  C.  A., 
8th  Cir.),  29  Am.  B.  R.  512,  204  Fed.  709, 
affg.  27  Am.  B.  R.  200.  So  also  in  the  case 
of  In  re  Adler  (D.  C,  Tenn.),  12  Am.  B.  R. 
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Bare  denial  of  itaelf  is  not,  for  obvions  reasons,  conclusive.**  It  must  at 
least  appear  that  the  property  directed  to  be  surrendered  is  part  of  the  bank- 
rupt's estate,  and  that  the  person  to  whom  the  order  is  directed  has  control 
of  it  at  the  time.^^  The  order  to  restore  may  be  directed  to  both  the  bank- 
rupt and  his  wife,  if  either  or  both  have  had  possession  of  the  property.^^ 
(3)  Good  faith;  failure  to  explain, —  It  should  appear  that  the  person 
complained  of  was  acting  in  bad  faith  and  for  the  purpose  of  evading  the 


19.  129  Fed.  502,  the  court  said :  "  The  court 
has  no  doubt  of  the  power  of  the  court,  where 
it  reasonably  appears  that  the  bankrupt  has 
the  money  in  his  posaes^ion  or  under  hia 
control,  to  compel  him  to  pay  it  over;  but 
that  fact  must  appear  by  something  more 
substantial  than  mere  presumptions  or  infer- 
ences taken  from  such  circumstances  as  thost' 
which  have  been  proven  in  thi.s  case.  To 
invoke  that  power  requires  something  like 
incontedtible  proof  as  against  the  banlu*upt's 
denial  that  he  has  the  money." 

Denial  of  possession  insufficient. —  Where 
the  e\idence  shows  that  at  or  sliortly  before 
hi^  adjudication,  certain  gtxMls  or  their  value 
were  in  bankrupt's  possession,  they  will  be 
presumed  to  have  remained  in  his  possession, 
or  under  his  control,  until  their  disposition 
or  disappearance  is  satisfactorily  accounted 
for:  and  his  sworn  denial  that  he  is  in  the 
P<>^&ession  of  the  goods  or  money,  is  insuf- 
ficient. Kirsner  v.  Taliaferro  (C*  C.  A.,  4th 
ar  I,  29  Am.  B.  R.  832,  202  Fed.  51. 

805.  In  re  Friedman  (D.  C,  N.  Y.),  18 
.Am.  B.  R.  712,  153  Fed.  939,  affd.  20  Am. 
B.  R.  37,  161  Fed.  260;  In  re  Marks  (D.  C, 
Pa.).  23  Am.  B.  R.  911,  176  Fed.  1018; 
In  re  Ooldfarb  Bros.  (D.  C,  Ga.),  12  Am. 
B.  R.  386,  131  Fed.  643;  In  re  Lasky  (D.  €., 
Ala.>.  20  Am.  B.  R.  729,  163  Fed.  99:  In  re 
Oerstel  (D.  C,  111.),  10  Am.  B.  R.  411,  123 
Fed-  166;  Schweer  v.  Brown  (C.  C.  A.,  8th 
Cir.),  12  Am.  B.  R.  178,  130  Fed.  328; 
Matter  of  Kramer  &  Muchnick  (D.  C,  Pa.). 
31  Am.  B.  R.  526,  210  Fed.  977,  holding  that 
where  bankrupts  deny  their  ability  to  com- 
ply with  an  order  to  turn  over  moneys,  but 
the  evidence  shows  that  such  denial  is  false 
or  fraudulent  and  that  the  case  is  one  of  sim- 
ple concealment,  they  should  be  adjudged  in 
contempt  and  committed. 

806.  In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4 
\m.  B.  R.  153,  101  Fed.  462;  In  re  Wilson 
(D.  C,  Ark.),  8  Am.  B.  R.  612,  116  Fed. 
410:  In  re  Adler  (D.  C,  Tcnn.),  12  Am.  B.  R. 
19.  129  Fed.  902. 

Control  of  property. —  Where  it  appears 
that  money  in  the  bank  was  taken  by  the 
bankrupt  after  a  petition  in  involimtary 
liankniptcy  was  filed,  but  before  adjudica- 
tion, and  it  does  not  seem  probable  that  the 
money  was  expended  for  the  support  of  his 
family,  it  will  be  held  to  be  under  his  con- 
trol and  he  may  be  adjudged  in  contempt 
for  failure  to  turn  it  over  to  his  trustee. 
In  re  Kane  (D.  C,  Pa.),  10  Am.  B.  R. 
478,  125  Fed.  984;  In  re  Gerstel  (D.  C,  111.), 
10  Am-  B.  R.  411,  123  Fed.  166.     Where  the 


property  is  beyond  the  present  control  of  the 
bankrupt  and  in  the  hands  uf  third  parties 
claiming  title  derived  prior  to  tlie  proceed- 
ings in  bankruptcy,  the  court  may  not  punish 
either  of  them  for  contempt,  although  the 
transaction  is  manifestly  fraudulent.  In  re 
^iayer  (D.  C,  Wis.)*,  3  Am.  B.  R.  533,  98 
Fed.  839.  It  would  be  different  if  the  prop- 
erty claimed  was  in  the  bankrupt's  possession. 
In  re  DeGottardi  (D.  C,  Cal.),  7  Am.  B.  R. 
723,  144  Fed.  328.  Loss  of  money  in  gam- 
bling is  not  a  sufficient  defense.  Ripon  Knit- 
ting Works  V.  Schreiber  (D.  C.,  Wash.),  4 
Am.  B.  R.  299,  101  Fed.  810.  Where  it  ap- 
peared that  an  alleged  robbery  of  stock  be- 
longing to  a  bankrupt  merchant  never 
occurred  and  that  such  stock  is  still  under 
his  control,  the  disobedience  of  an  order . 
directing  the  bankrupt  to  deliver  over  the 
stock  to  his  trustee  is  a  contempt  of  court. 
In  re  Levin  (D.  C,  N.  Y.),  6  Am.  B.  R.  743, 
113  Fed.  498. 

Present  possession. —  In  the  case  of  In  re 
Barton  Bros.  (D.  C,  Ark.),  18  Am.  B.  R. 
98,  149  Fed.  620,  the  court  said:  ''It  is 
seen  by  an  examination  of  the  decisions  last 
quoted,  unless  they  were  in  possession  of  the 
money  at  the  time  the  order  is  made  to 
pay  over,  the  court  has  no  power  to  make 
the  order."  In  the  case  of  In  re  Rosser 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  153,  101 
Fed.  562,  it  was  held  that  two  essential  facts 
condition  the  lawful  exercise  of  the  power 
.to  require  a  bankrupt  or  other  person  to  pay 
or  deliver  to  the  trustee  money  or  property 
in  his  possession :  ( 1 )  the  money  or  prop- 
erty directed  to  be  delivered  to  the  trustee 
is  a  part  of  the  bankrupt  estate  and  (2)  that 
the  bankrupt  or  person  ordered  to  deliver  it 
has  it  in  his  possession  or  under  his  control 
at  the  time  the  order  of  delivery  is  raade. 
See  also  In  re  Dickens  (D.  C,  Ala.),  23  Am. 
B.  R.  659,  175  Fed.  808;  In  re  Rogowski 
(D.  C.  Ga.),  21  Am.  B.  R.  551,  166  Fed.  165. 

Liability  of  alleged  partner. —  Where  one  of 
the  members  of  a  bankrupt  partnership  was 
a  mere  clerk,  received  what  was  equivalent 
to  wages,  and  had  nothing  to  do  with  the 
real  conduct  of-  the  business,  and  actually  . 
turned  over  all  the  proceeds  of  property 
ceived  a  short  time  before  bankruptcy  to  hds 
partner,  and  never  knew  what  became  of 
them,  he  should  not  be  held  liable  for  failure 
to  account  for  the  same.  Matter  of  Vyse 
(D.  C,  N.  Y.),  34  Am.  B.  R.  378,  220  Fed. 
727. 

307.  Power    v.    Fuhrman     (C    C.    A.,   9th 
Cir.),  34  Am.  B.  R.  418,  220  Fed.  787. 
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provisions  of  the  law;  thus,  an  attorney  who  in  good  faith,  but  wrongly, 
advises  a  State  court  as  to  the  right  of  such  court  to  compel  a  receiver  in 
bankruptcy  to  surrender  property  in  controversy  cannot  be  adjudged  guilty 
of  contempt^**  The  fact  that  the  person  complained  of  acted  under  advice 
of  counsel  may  not  in  every  case  be  a  defense.^^  A  bankrupt  who  refuses 
to  account  for  property  which  should  have  been  in  his  possession  without 
any  effort  to  explain  the  loss  of  the  property  may  be  adjudged  guilty  of 
contempt.^^^  The  failure  or  refusal  to  explain  what  became  of  property 
not  scheduled  by  the  bankrupt,  and  in  his  possession  immediately  prior  to  his 
bankruptcy,  as  where  he  merely  answers  all  material  questions  as  to  the 
disposition  of  such  property  by  saying:  "  I  don't  know,"  or  "  I  can't  remem- 
ber," connected  with  convincing  proof  that  he  had  designed  to  convert  his 
assets  into  money  and  defraud  hid  creditors,  will  justify  his  commitment 
for  contempt."^    The  rule  is  that  property  of  a  bankrupt  estate,  traced  to  the 


808.  In  re  Watts,  10  Aim.  B.  R.  113,  190 
U.  S.  1,  23  Sup.  Ct.  718;  In  re  Zier  &  Co. 
(C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  646,  142 
Fed.  102. 

The  attorney^  for  parties  who  were  re- 
sponsible for  the  seizure  of  property  from 
the  sheriff  and  its  removal  from  the  district 
.  when  the  bankruptcy  proceedings  were  insti- 
tuted are  equally  guilty  with  their  clients 
of  contempt,  which  may  only  be  purged  by  a 
return  of  the  property  or  payment  of  its  full 
value.  In  re  Walsh  Bros.  (D.  C,  Iowa),  20 
Am.  B.  R.  472,  159  Fed.  660. 

809.  In  re  Home  Discount  Co.  (D. 0.,  Ala.), 
17  Am.  B.  R.  168,  147  Fed.  638. 

Advice  of  counseL — In  the  case  of  Orr  v. 
Tribble  (D.  C,  Ga.),  19  Am.  B.  R.  849,  158 
Fed.  897,  it  was  held  that  a  sheriff  who  is 
in  possession  of  property  by  virtue  of  a  levy 
will  not  be  adjudged  in  contempt,  where, 
in  good  faith  and  acting  under  advice  of 
counsel,  he  refuses  to  surrender  the  property 
upon  the  demand  of  the  receiver  m  bank- 
ruptcy. See  In  re  Strobel  (D.  C,  N.  Y.),  20 
Am.  B.  R.  754,  163  Fed.  380. 

210.  In  re  Deuell  (D.  C.,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633.  Compare  In  re 
Schlesinger  (D.  C,  N.  Y.),  3  Am.  B.  R.  342, 
97  Fed.  930,  in  which  case  the  court  com- 
mitted a  bankrupt  who  failed  to  account  for 
a  certain  siun  of  money  in  his  possession 
which  had  been  directed  to  be  paid  to  the 
trustee. 

Concealment  of  property. —  The  mere  fact 
that  the  possession  and  control  by  the  bank- 
rupt is  not  open  and  notorious  would  not  pre- 
vent his  punishment  for  contempt.  A  con- 
cealment of  the  property  in  controversy  by 
,  the  bankrupt  and  his  refusal-  to  disclose  may 
be  a  contempt,  and  where  the  facts  are  sucn 
as  to  indicate  concealment  the  court  may  en- 
force its  order  to  surrender  the  property  by 
commitment.  In  re  Shaehter  (D.  C.,  Ga.), 
9  Am.  B.  R.  499,  119  Fed.  1010;  Bovd  v. 
Glucklich  (C.  C.  A.,  8th  Cir.),  8  Am,  fe.  R. 
393,  116  Fed.  131,  in  which  Judge  San-born 
said:  *' The  rule  by  which  this  issue  is  to 
be  determined  is  that  the  property  of  the 


bankrupt  estate  traced  to  the  rece&it  pos- 
session or  control  of  the  bankrupt  is  pre- 
sumed to  remain  there  until  he  satisfactorily 
accounts  to  the  court  for  its  disposition  or 
disappearance.  He  cannot  escape  an  ortler 
for  its  surrender  by  simply  adding  perjury 
to  fraudulent  concealment  or  misappropria- 
tion." See^also  In  re  Purvine  (C.  C.  A.,  6th 
Cir.),  2  Am.  B.  R.  787,  96  Fed.  192;  In  re 
Wilson  (D.  C,  Ark.),  8  Am.  B.  R.  612,  116 
Fed.  419;  In  re  Lesains  (D.  C,  Pa.),  21 
Am.  B.  R.  23,  163  Fed.  614;  In  re  Rogowski 
(D.  C,  Qa.),  21  Am.  B.  R.  563,  166  Fed.  165. 

Explanation  as  to  money  in  recent  posses- 
sion, but  not  sdiednled. —  Where  the  bank- 
rupt, a  woman,  fails  to  account  for  a  rela- 
tively large  amount  of  goods  which  ^e  had 
purchased  prior  to  bankruptcy,  to  keep  any 
books  of  accounts,  and  to  make  any  explana- 
tion  of  the  great  discrepancies  in  the  amount 
turned  over  to  the  trustee  and  the  amount 
which  she  should  have  had  on  hand,  and 
where  the  husband  and  son,  who  carried  on 
business  for  her,  have  testified  that  they  did 
not  appropriate  or  have  the  goods  or  the 
money,  she  must  either  account  for  this 
money  or  pay  the  penalty  by  being  com- 
mitted for  contempt  until  she  accounts  for 
and  turns  over  to  the  trustee  the  sum  which, 
after  making  all  possible  allowances  in  her 
favor,  represents  the  amount  Unaccounted  for. 
In  re  Deuell  ( D.  C,  Mo. ) ,  4  Am.  B.  R.  60, 
100  Fed.  633;  In  re  Richards  (D.  C,  Ark.), 
25  Am.  B.  R.  176,  183  Fed.  501. 

A  bankrupt's  willingness  to  admit  that  he 
gambled  with  everything  upon  which  he  could 
lay  his  hands  does  not  excuse  him  from  liabil- 
ity to  account  to  his  trustee  for  several  thou- 
sand dollars  in  his  possession  a  short  time 
before  bankruptcy.  Matter  of  Vyse  (D.  C, 
N.  Y. )  34  Am.  B.  R.  378,  220  Fed.  727. 

211.  In  re  Richards  (D.  C,  Ark.),  25  Am. 
B.  R.  176,  183  Fed.  501 ;  In  re  Meier  (C.  C. 
A.,  8th  Cir.) ,  25  Am.  B.  R.  272,  182  Fed.  799 ; 
In  re  Rosser  (D.  C,  Mo.),  2  Am.  B.  R.  746, 
96  Fed.  308;  United  States  v.  Appel  (D.  C, 
N.  Y.),  31  Am.  B.  R.  154,  211  Fed.  495. 
And  see  cases  cited  under  §  41a,  po8t. 
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recent  control  or  possession  of  the  bankrupt,  is  presumed  to  remain  there 
until  he  satisfactorily  accounts  to  the  court  for  its  disposition  or  disappear- 
ance.*^ But  where  the  property  is  not  described  and  the  person  proceeding 
against  the  bankrupt  is  unable  positively  to  assert  that  particular  property, 
or  a  particular  sum,  has  been  removed  or  concealed,  contempt  proceedings 
are  not  justified.^^ 

(4)  Instances  of  contempt. — ^A  surrender  of  property  by  a  bankrupt, 
after  a  petition  in  bankruptcy  had  been  filed,  to  a  secured  creditor  may  be 
punished  as  a  contempt  both  on  the  part  of  the  bankrupt  and  the  creditor.*" 
Likewise  a  bankrupt  is  guilty  of  contempt  when,  after  the  filing  of  an 
involuntary  petition  and  the  serviije  of  process,  he  pays  an  indebtedness.^^* 


Sia.  In  re  Laskey  (D.  C,  Ala.),  20  Am. 
B.  R.  729,  163  Fed.  99;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.) ,  8  Am.  B.  R.  393,  116  Fed. 
138,  53  C.  C.  A.  451  (opinion  of  Judge  San- 
bora) ;  In  re  Pidler  &  Son  (D.  C,  Pa.),  21 
Am.  B.  R.  101,  163  Fed.  973;  In  re  Cramer 
(D.  C,  Mass.),  23  Am.  B.  R.  635,  175  Fed. 
879;  In  re  Epstein  (Ref.,  Pa.),  15  Am.  B,  R. 
711;  In  re  Adler  (D.  C.  Tenn.),  12  Am.  B.  R. 
19,  129  Fed.  502;  In  re  Kane  (D.  C,  Pa.), 
10  Am.  B.  R.  478,  125  Fed.  984. 

The  recent  possession  of  goods  by  a  bank- 
rupt, nnexplained,  is  not  of  itself  sufiicient 
to  show  that  he  still  has  them  and,  there- 
fore, sufficient  to  prove  that  he  is  in  contempt 
in  failing  to  obey  an  order  to  produce  them, 
so  as  to  dispense  with  the  necessity  of  evi- 
dence. Stuart  V.  Reynolds  (C.  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  412,  204  Fed.  709. 

The  presnmpton  of  law,  in  the  absence  of 
Batisfactory  explanation,  is  that  property 
traced  to  the  hands  of  the  bankrupt  a  short 
time  prior  to  the'  suspension  of  business  re- 
mains in  his  hands,  and  the  bankrupt  must 
answer  therefor.  In  re  Royce  Dry  Goods  Co. 
(D.  C,  Mo.),  13  Am.  B.  R.  257,  266,  133  Fed. 
100,  citing  In  re  Deueil,  4  Am.  B.  U.  60, 
loo  Fed.  633;  In  re  Greenberg  (D.  C,  X.  Y.), 
5  Am.  B.  R.  840,  106  Fed.  496;  In  re  Mc- 
Cormick  (D.  C,  N.  Y.),  3  Am.  B.  R.  340,  97 
Fed.  566;  In  re  Mayer  (D.  C,  Wis.),  3  Am. 
B.  R.  533,  98  Fed.  839 ;  Good  v.  Kane  ( C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  19,  211  Fed.  956. 

Fraudulent  disposition  of  assets. —  In  the 
case  of  In  re  Shaffer  &  Stern  (D.  C.  N.  Y.), 
28  Am.  B.  R.  54,  185  Fed.  549,  it  appeared 
that  the  firm  became  bankrupt,  and  after 
unsuccessful  effort  to  compromise  with  the 
creditors,  one  of  the  members  of  the  firm 
transferred  the  assets  of  the  firm  to  a  cor- 
poration ;  the  corporation  did  not  assume  the 
debts  of  the  firm  and  subsequently  the  part- 
ner withdrew  from  the  corporation  a  large 
sum  of  money,  and  it  was  shown  that  money 
belonging  to  the  corporation  was  in  his  hands 
and  he  failed  to  account  therefor;  the  stock 
of  the  corporation  became  worthless;  it  was 
held  that  the  partner  should  be  compelled  to 
pay  to  the  trustee  in  bankruptcy  of  said  firm, 
the  amount  of  money  traced  into  his  hands. 

Borden  of  proving  disposition. —  Where  un- 
scheduled property  is  traced  to  the  recent 


possession  or  control  of  the  bankrupt  a  pre- 
sumption of  fact  arises  that  such  property 
remains  there  until  he  satisfactorily  aecounts 
for  its  disposition;  a  presumption  which 
varies  in  weight  with  the  circumstances  of 
each  case ;  and  the  burden  is  upon  the  bank- 
rupt to  satisfactorily  account  for  its  non- 
production,  in  assuming  which,  however,  he  is 
entitled  to  the  benefit  of  a  reasonable  doubt 
because  the  drastic  means  of  imprisonment 
for  contempt  may  be  invoked  to  enforce  the 
order  to  turn  over.  In  re  Nisenson  (D.  C, 
N.  J..),  24  Am.  B.  R.  916,  182  Fed.  912. 

As  stated  by  the  court  in  the  case  of  In  re 
Meier  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  272, 
182  Fed.  799 :  "  But  the  settled  rule  is  that, 
when  property  of  a  bankrupt  estate  is  traced 
to  the  possession  of  one  who  receives  it  upon 
the  eve  of  the  bankruptcy  of  its  owner,  it 
is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfac- 
torily accounts  to  the  court  of  bankruptcy 
for  its  disposition  or  disappearance ;  that  the 
burden  is  upon  him  to  satisfactorily  so  ac- 
count for  it;  and  that  he  cannot'  escape  an 
order  for  its  surrender  by  simply  denying? 
under  oath. that  he  has  it,  or  that  it  is  the 
property  of  the  bankrupt  estate.  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am,  B.  R.  224,  22 
Sup.  Ct.  269,  46  L.  Ed.  406;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393.  116 
Fed.  135-143,  63  C.  C.  A.  451;  Schweer  v. 
Brown  (C.  C.  A.,  8th  Cir.),  12  Am.  B.  R. 
178,  130  Fed.  328,  64  C.  C.  A.  674:  In  re 
Salkey,  21  Fed.  Cas.  Nos.  12,263  and  12,254." 
""213.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Rogow- 
ski  (D.  C,  Ga.),  21  Am.  B.  R.  563,  166  Fed. 
166. 

214.  In  re  Arnett  (D.  €.,  Tenn.),  7  Am. 
B.  R.  522,  112  Fed.  770.  See  Matter  of  Lutfy 
(D.  C,  N.  Y.),  19  Am.  B.  R.  614,  156  Fed. 
873,  to  the  effect  that  after  notice  of  bank- 
ruptcy proceedings  an  attaching  creditor  and 
his  attorney  are  guilty  of  contempt,  if  they 
take  possession  of  the  property. 

215.  Matter  of  Paris  Mfg.  Co.  (D.  C,  Mo.), 
33  Am.  B.  R.  365,  wherein  the  court  said: 
"  It  is  well  established  upon  authority  that 
the  filing  of  a  petition  m  bankruptcy  and 
the  service  of  process  upon  the  banlcrupt,  if 
afterwards  followed  by  an  adjudication   of 
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It  is  probable  that  any  unlawful  interference  on  the  part  of  the  bankrupt 
after  adjudication,  may  be  a  contempt,  although  a  mere  threat  to  interfere 
would  not  be  sufficient.^^^  A  person  who  takes  and  conceals,  intentionally, 
property  of  the  bankrupt  in  his  possession  at  the  time  of  the  adjudication, 
having  no  title,  lien  or  colorable  claim  thereto,  will,  since  the  bankruptcy 
proceeding  is  injunctive  in  character,  be  guilty  of  unlawful  interference  with 
assets  in  the  legal  custody  of  the  court,  which  constitutes  a  Contempt.^^^ 
Any  wilful  disregard  of  an  order  requiring  the  bankrupt  to  pay  to  the 
trustee  money  which  belongs  to  the  estate  may  be  punished.^^^  A  bank- 
rupt may  be  committed  for  contempt  because  of  his  refusal  to  surrender  his 
books  of  account  to  the  receiver  in  bankruptcy.^^®  So  also  may  a  stake- 
holder be  adjudged  guilty  of  contempt  where  he  refuses  to  surrender  to 
the  marshal  money  placed  in  his  hands  by  the  bankrupt ^^  False  swearing, 
although  punishable  as  perjury,  is  also  punishable  summarily  as  a  contempt 
of  court.^^  So,  too,  any  intentional  evasion  and  refusal  to  make  proper 
explanation  of  material  facts  or  a  deliberate  determination  to  conceal  such 
facts  may  be  punished.^^  A  city  marshal  who  proceeds  in  executing  a  writ 
of  replevin,  although  notified  that  an  injunction  has  been  issued  in  bank- 
ruptcy proceedings,  is  guilty  of  a  contempt.^* 

d.  Practice. —  (l)  In  general. —  The  practice  outlined  in  the  case  of 
Mueller  v.  Nugent,^^  will  be  found  useful  in  conducting  proceedings  in 
contempt.  The  mode  of  proceeding  in  a  court  of  bankruptcy  to  determine 
whether '  the  party  complained  of  is  guilty  of  contempt  should  conform  as 
nearly  as  may  be  to  the  established  practice  in  like  cases  in  all  other  United 
States  courts;  whatever  is  legally  sufficient  to  purge  a  contempt  in  any  of 


bankruptcy,  constitutes  a  commanding  in- 
junction of  the  court  against  the  interfer- 
ence of  the  bankrupt  or  third  persons  with, 
and  their  concealment  or  removal  from  the 
trustee  or  the  court  of  any  of  the  property 
of  the  bankrupt,  and  that  a  wilful  violation 
of  such  injunction  will  be  punished  as  a 
contempt  of  court." 

216.  In  re  McBryde  (D.  0.,  N.  Car.),  3 
Am.  B.  R.  729,  99  Fed.  686. 

217.  Clay  v.  Waters  (C.  C.  A.,  8th  Cir.), 
24  Am.  B.  R.  293,  178  Fed.  385;  In  re  Walsh 
Bros.  (D.  C,  Iowa),  20  Am.  B.  R.  472,  159 
Fed.  660;  Matter  of  Paris  Mfg.  Co.  (D.  C, 
Mo.),  33  Am.  B.  R.  565,  holding  that  a  mem- 
ber of  a  bankrupt  firm  who  after  its  bank- 
ruptcy pays  out  firm  money  in  satisfaction 
of  a  personal  debt  is  guilty  of  a  criminal 
contempt;  Matter  of  Diologue  (D.  C,  N.  J.), 
32  Am.  B.  R.  183,  216  Fed.  462,  holding  tlat 
a  person  who,  with  full  knowledge  of  the 
facts,  forcibly  removes  property  from  the 
possession  of  a  receiver  is  guilty  of  a  crim- 
inal contempt  of  court. 

218.  In  re  Cole  (C.  C.  A.,  Ist  Cir.),  20 
Am.  B.  R.  761,  163  Fed.  180. 

219.  In  re  Wilson  (D.  C,  Ark.),  8  Am.  B. 
R.  612,  116  Fed.  419.  See  as  to  failure  to 
obey  order  directing  bankrupt  to  turn  over 
to  the  trustee  certain  missing  papers,  In  re 
Herr  (D.  C,  Pa.),  25  Am.  B.  R.  141,  182 
Fed.  715. 

220.  Matter  of  Macon  Sash,  Door  &  Lumber 


Co.   (D.  C,  Ga.),  7  Am.'B.  R.  66,  112  Fed. 
322. 

221.  Matter  of  Fellerman  (D.  C,  N.  Y.), 
17  Am.  B.  R.  785,  149  Fed.  244;  Matter  of 
Bronstein  (Ref.,  N.  Y.),  24  Am.  B.  R.  524, 
182  Fed.  349;  Matter  of  Shear  (D.  C,  N.  Y.), 
32  Am.  B.  R.  833,  188  Fed.  677.  But  if  he 
changes  his  mind,  and  swears  truthfully,  he 
ought  not  to  be  punished  for  contempt.  In 
re  Gordon  ( D.  C,  N.  Y. ) ,  21  Am.  B.  k  290. 
167  Fed.  239. 

222.  Matter  of  Schulman  (D.  C,  N.  Y.), 
21  Am.  B.  R.  288,  167  Fed.  237;  Matter  of 
Shear  (D.  C,  N.  Y.),  32  Am.  B.  R.  833, 
188  Fed.  677. 

Concealment  of  assets;  failure  to  explain. 
—  Where  a  bankrupt,  who  has  knowingly 
disposed  of  or  concealed  property  after  notice 
of  involuntary  bankruptcy  proceedings  and 
who  had  immediately  preceding  bankruptcy 
squandered  or  recklessly  disposed  of  partner- 
ship assets  under  circumstances  indicating 
an  intent  to  defraud  creditors,  is  ordered  to 
account  for  the  property  disposed  of,  a  fail- 
ure on  his  part  to  appear  before  a  special 
master  and  frankly  explain  the  various  trans- 
actions is  punishable  as  for  a  contempt.  In 
re  Smith  (D.  C,  N.  Y.),  26  Am.  B.  R.  399^ 
185  Fed.  983. 

223.  In  re  Wilk  (D.  C,  N.  Y.),  19  Am. 
B.  R.  178,  156  Fed.  943. 

224.  184  U.  S.  1,  7  Am.  B.  R.  224. 


§  2,  (16).] 


Contempt  Pbogsedinos;  Pbactice. 
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such  courts  is  suffieient  for  like  purpose  in  a  court  of  bankruptcy.^**  In  the 
case  of  Mueller  v.  Nugent,  on  the  verified  petition  of  the  trustee,  the  referee 
issued  a  show  cause  to  the  party  alleged  to  be  in  posssession  of  the  property 
coupled  with  an  injunction.  On  the  return  day,  a  response  on  behalf  of  the 
claimant  was  filed.  The  matter  was  then  heard  summarily  by  the  referee 
who  found  the  response  insufficient.  Thereupon,  the  referee  granted  an  order 
directing  a  surrender  to  the  trustee  within  a  limited  period.  On  default 
being  made,  the  referee  certified  the  facts  to  the  judge,  recommending  that 
the  respondent  be  punished  and  committed  for  contempt.  In  this  ease,  a 
review  of  this  order  was  asked.  The  same  result  would  have  been  accom- 
plished had  the  respondent  appeared  voluntarily  before  the  judge  and 
brought  up  the  whole  matter  on  the  merits,  the  judge  not  being  in  such  case 
bound  by  the  findings  of  fact  of  the  referee.^^  The  judge,  with  all  the  facts 
thus  before  him,  affirmed  the  order  of  the  referee,  found  the  respondent  guilty 
of  cont«npt,  and  called  him  to  the  bar  for  commitment.  This  practice  is  not 
fixed  bv  rules.  It  mav  be  varied  to  fit  the  circumstances  of  each  case. 
Valuable  precedents  will  be  found  in  the  Supreme  Court  decisions  controlling 
the  procedure  to  punish  for  contempts  in  other  than  courts  of  bankruptcy. 
(2)  Notice  of  hearing. —  The  person  alleged  to  be  in  contempt  must  be 
given  notice  of  the  charge  against  him,  and  be  given  an  opportunity  to  show 
cause  why  he  should  not  comply  with  the  order.^^  An  order  committing 
a  person  for  failure  to  comply  with  the  direction  of  the  court,  granted  without 
notice  and  an  opportunity  to  be  heard,  violates  one  of  the  fundamental  prin- 
ciples of  our  laws  and  cannot  be  sustained.^^ 


the  order  or  judgment  sought.  And  the  op- 
portunity to  be  heard  must  be  such  that  he 
may,  if  he  chooses,  cross-examine  the  wit- 
nesses produced  to  sustain  the  claim  and  pro- 
duce witnesses  to  refute  it  if  a  question  of 
fact  is  in  issue,  and  if  a  question  of  law  is 
presented,  the  opportunity  to  be  heard  hmst 
be  such  that  his  counsel  may,  if  thev  desire, 
argue  the  justice  and  propriety  of  the  judg- 
ment or  order  proposed.  Judicial  orders  or 
judgments  affecting  the  lives  or  property  of 
citizens  in  the  absence  of  such  a  notice  and 
opportunity  to  the  party  affected  are  viola- 
tive of  the  fundamental  principles  of  our  laws 
and  cannot  be  sustainea." 

Notice  to  bankrupt. —  Where  an  order  re- 
quiring the  bankrupt  to  turn  over  property 
to  his  trustee  is  based  upon  a  hearing  had 
without  notice  to  the  bankrupt  such  order 
may  not  be  enforced  'by  punishment  for  con- 
tempt. In  re  Frank  YC.  C.  A.,  8th  Oir.), 
25  Am.  B.  R.  486,  182  Fed.  794. 

Right  to  be  heard. —  In  the  case  of  Matter 
of  Banzai  Mfg.  Co.  (C.  C.  A.,  2d  Oir.),  26 
Am.  B.  R.  497,  183  Fed.  298,  the  court  held 
that  where  a  person  has  been  duly  ordered 
to  pay  over  to  the  trustee  money  found  to  be 
due  the  estate  and  he  fails  to  do  so,  he  is 
nevertheless  entitled  to  be  heard  on  the 
question  whether  he  should  be  committed  to 
jail  for  such  failure,  and  an  ex  parte  order 
judging  him  in  contempt,  of  the  application 
for  which  he  had  no  notice,  stating  when  or 
where  such  application  would  be  made,  wiU 
be  reversed. 


L  Boyd  V.  Qlucklich  (O.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  393,  116  Fed.  131. 

See  cases  cited.  Am.  B.  R.  Dig.,  §   1169. 

For  rules  to  be  obserred  in  the  exercise  of 
jurisdiction  to  punish  for  contempt,  see  Mat- 
ter of  DeGottardi  (D.  C,  CaL),  7  Am.  B.  R. 
723.  114  Fed.  328. 

2S6.  In  re  Mayer  (D.  C,  Wis.),  3  Am.  B. 
R.  533,  98  Fed.  839. 

8*7.  In  re  Rosser  (C.  C.  A.,  8th  Oir.). 
4  Am.  B.  R.  153,  101  Fed.  462;  Stuart  v. 
Reynolds  (C.  C.  A.,  5th  Cir.),  29  Am.  B.  R. 
412,  204  Fed.  709,  affg.  27  Am.  B.  R.  200, 
190  Fed.  967. 

A  rule  lequixing  the  bankrupt  to  appear 
and  show  cause  why  he  should  not  be  pun- 
ished for  contempt  in  declining  to  answer 
8iindr\'  questions  is  sufficient  where  it  refers 
to  the  transcript  of  proceedings  filed  by  the 
referee.  U.  S.  v.  Goldstein  (D.  €.,  Va.), 
12  Am.  B.  R.  756,  132  Fed.  789. 

8S8.  Opportunity  to  be  heard. —  In  the 
case  of  In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4 
Am.  B.  R.  153,  101  Fed.  562,  the  court  said: 
"The  basic  principle  of  English  jurisprud- 
ence is  that  no  man  shall  be  deprived  of  life, 
liberty  or  projierty,  without  due  process  of 
law,  without  a  course  of  legal  proceedings 
according  to  those  rules  and  forms  which 
have  been  established  for  the  protection  of 
private  rights.  Such  a  course  must  be  appro- 
priate to  the  case  and  just  to  the  party 
affected.  It  must  give  him  notice  of  the 
charge  or  claim  against  him  and  an  oppor- 
tonitv  to  be  heard  respecting  the  justice  of 
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(3)  Pleading  ;-««wsBVfiNTioN.  A  proceeding  to  punish  a  bankrupt  for 
contempt  should. he  brought  by  petition,  alleging  essential  facts.  A  petition 
would  be  insufficient  which  merely  contained  such  allegations  as  would  be 
required  for  ordinary  supplementary  proceedings,  without  alleging  that  the 
bankrupt's  failure  to  pay  money  or  restore  property  was  wilful  and  that  he  had 
the  ability  to  do  so  if'  he  would.^^  Although  if  it  had  already  been  made  to 
appear  after  ^a  full  hearing  that  the  bankrupt  had  concealed  available  assets, 
it  would  not  be  neqessary  to  allege  inability  to  restore.^*^  Where  the  pro- 
ceeding for  the  eximaii^atipn  of  a  bankrupt  is  brought^  prior  to  the  appoint^ 
ment  of  a  receiver  or  trustee,  by  petitioning  creditors,  an  order  to  permit 
outside  creditors  to  intervene  for  the  purpose  of  punishing  the  bankrupt  for 
contempt  should  not  be  granted.^^ 

(4)  Conduct  of  proceedings;  order  of  commitment. —  The  court  will 
not  be  deceived  by  evasions,  or  deterred  by  consequences.^*^  It  has  been  held 
that  the  respondent's  answer  may  not  be  traversed  but  that  it  should  be  taken 
as  true,  and  if  in  fact  false,  prosecution  should  be  had  against  him  for  per- 
jury.^**  An  order  which  directs  a  marshal  to  confine  the  bankrupt  in  jail 
until  he  complies  with  the  order  is  erroneous;  the  order  should  permit  the 
bankrupt  to  show  that  he  has  complied  therewith.^^  Upon  a  motion  to 
punish  a  bankrupt  for  contempt  because  of  his  refusal  to  obey  the  order  of 
the  referee  directing  him  to  turn  over  certain  property  to  his  trustee,  the 
only  question  at  issue  is  the  disposition  of  the  property  by  the  bankrupt  since 
the  date  of  the  order ;  the  bankrupt  is  estopped  from  denying  that  he  was  in 
possession  of  the  property  directed  to  be  turned  over.^^  A  referee  in  bank- 
ruptcy has  no  jurisdiction,  upon  a  petition  by  the  bankrupt  and  some  of  his 
creditors,  to  order  the  trustee  to  refrain  from  taking  further  proceedings  for 
the  commitment  of  the  bankrupt  for  failure  to  comply  with  an  order  of  the 
court  for  delivery  to  his  trustee  of  certain  property ;  this  question  should  be 
determined  by  the  court  upon  the  return  of  the  bankrupt  to  an  order  to 
show  cause.^^  Section  41-b  prescribes  the  procedure  to  be  followed  in  the 
punishment  of  a  contempt  before  a  referee.  The  required  steps  must  be 
closely  followed.  A  further  discussion  of  the  required  practice  will  be 
found  under  that  seCfioti.^'' 

c.  Contempts  before  referee. —  Subdivision  (16)  seems  merely  to  confer  oa 
the  judge  power  to  punish  for  contempts  other  than  those  committed  in  his 
presence  or  consisting  of  violations  of  his  own  orders.  He  has  the  usual 
power,  irrespective  of  statute,  to  punish  for  contempt  committed  in  his 
presence.      If  the  contempt  is  committed  in  the  presence  of  the  referee,  §  41 


829.  In  re  Cole  (C.  C.  A.,  Ist  Cir.),  20 
Am.  B.  R.  761,  163  Fed.  ISO. 

880.  Hatter  of  Stavrahn  (C.  C.  A.,  2d 
Cir.),  23  Am.  B.  R.  168,  174  Fed.  330.  As  to 
allegations  in  petition,  see  Am.  B.  R.  Dig. 
§  1170. 

831.  Right  of  outside  creditor  to  move  to 
punish  for  contempt. —  Where  no  receiver  or 
trustee  of  a  bankrupt  has  been  appointed, 
but  only  a  custodian,  and  an  order  for  ex- 
amination has  been  obtained  by  the  petition- 
ing creditors,  a  motion  by  an  outside  creditor, 
without  previous  application  to  the  court  for 
leave  to  intervene  to  punish  the  bankrupt 
for  contempt,  should  be  denied,  in  the  absence 
of  any  alfegation  of  neglect  or  misconduct 


on  the  part  of  the  petitioning  creditors.  Mat> 
ter  of  Cantor  (C.  C.  A.,  2d  Cir.),  32  Am. 
B.  R.  768,  216  Fed.  61. 

838.  In  re  Kane  (D.  C,  Fa.),  10  Am.  B.  R. 
478,  126  Fed.  984. 

833.  In  re  Purvine,  (C.  C.  A.,  6th  Cir. ) ,  2 
Am.  B.  R.  787,  96  Fed.  192. 

834.  In  re  Baum  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  296,  169  Fed.  410. 

835.  In  re  Frankel  (D.  C,  N.  Y.),  25  Am. 
B.  R.  920,  184  Fed.  639. 

836.  Matter  of  Eystein  (D.  C,  P<a.),  33 
Am.  B.  R.  606,  219  Fed.  636. 

887.  See  $  41,  "  Contempts  before  referees/^ 
post.  See  also  Am.  B.  R.  Dig.,  §|  1170- 
1174. 
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applies.  The  district  court  may  siumnarily  try  and  determine  the  question 
as  to  whether  an  assault  upon  a  trustee,  as  an  officer  of  the  court,  had  been 
committed,  and  if  so  whether  it  was  a  contempt  of  court.^^ 


Vm.  BRINGING  IN  ADDITIONAL  PASTIBS. 

Subdivision  6  of  this  section  authorizes  the  court  in  bankruptcy  to  bring  in 
and  substitute  additional  persons  or  parties  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy.  The  case  of  Bryan  v.  Bemheimer 
is  an  instance  where  this  power  was  recognized.^^  This  power  is  an 
important  one  in  bringing  about  a  complete  determination  of  the  rights  of 
all  parties  interested  in  the  property  subject  to  the  proceeding.  The  power 
has  been  exercised  to  bring  in  a  non-joining  partner,**^  and  persons  who 
have  filed  mechanics'  liens  for  labor  and  materials  furnished  to  the  bank- 
rupt in  the  construction  of  a  building.^^  It  may  be  exercised  where  the  name 
of  a  creditor  has  been  inadvertently  omitted  from  the  schedule.  The  rule 
mider  the  former  law,  that  strangers  to  the  proceedings  cannot  be  com- 
pelled to  come  in,  is  probably  still  the  law;  for  subsection  (6)  refers  only 
to  "  proceedings  in  bankruptcy."  ^  Under  the  case  o^  Bardes  v.  Bank,^ 
consent  of  the  proposed  defendant  was  necessary,  where  the  stranger,  to  the 
proceeding  claimed  title  adversely.  Since  the  amendment  of  1903,  however, 
this  distinction  is  not  important.  The  court  can  order  the  trustee  to  sue  in  a 
district  court,  and  thus  in  effect  bring  in  strangers  to  proceedings  in  bank- 
ruptcy.*** The  statute  makes  ample  provision  for  the  intervention  of 
creditors  who  have  failed  for  some  sufficient  reason  to  join  with  the  original 
petitioners.^*  The  power  to  bring  in  additional  parties  as  conferred  by  this 
subdivision,  is  sufficiently  broad  to  permit  the  bringing  in  of  any  person  who 
has  any  claim  or  interest  which  may  be  properly  determined  in  the 
proceedings. 

DL.  COLLECTION  AND  DISTRIBUTION  OF  ESTATES  AND  DETEBHINATION  OF 

CONTROVERSIES. 

ft.  In  general. —  By  subdivision  7  of  this  section  courts  of  bankruptcy  have 
power  to  cause  the  assets  of  bankrupts  to  be  collected,  reduced  to  money  and 
distributed,  and  to  determine  controversies  in  relation  thereto  except  as  herein 
otherwise  provided.  It  will  not  be  attempted* to  discuss  in  this  place  the 
power  hereinafter  conferred  upon  trustees  to  sue  to  recover  property 
preferentially  and  fraudulently  transferred  or  of  a  court  of  bankruptcy 
generally  to  entertain  a  suit  for  the  collection  of  the  bankrupt's  assets.    These 


the  building  and  to  determine  the  validity  of 
the  liens,  in  order  to  make  proper  diatriibu- 
tion  of  the  funds  arising  under  the  contract 
of  each  lienor,  and  to  determine  what  is  due 
the  bankrupt  estate. 

242.  Sinsneimer  v.  Simonson  (C.  C.  A.,  6th 
Oir.),  5  Am.  B.  R.  537,  107  Fed.  898.  See 
also  In  re  Hobbs  &  Co.  (D.  C,  W.  Va.), 
•  16  Am.  B.  R.  644,  145  Fed.  211. 

MS.  178  U.  S.  524,  4  Am.  B.  R.  163. 

244.  See  Loeser  v.  Savings  Dep.  Bank  & 
Trust  Co.  ( C.  C.  A.,  6th  Cir. ) ,  20  Am.  B.  R. 
845,  163  Fed.  212. 

845.  See  section  59-f,  and  discussion  under 
title  "  Intervenii<m  by  other  creditors,"  post. 


I  Ex  parte  O'Neal  (D.  C,  Tla.),  11 
Am.  B.  R.  196,  125  Fed.  967. 

S38.  181  U.  S.  188,  6  Am.  B.  R.  623. 

MO.  In  re  O'Brien,  2  N.  B.  N.  Rept,  312. 
See  In  re  J.  &  M.  Schwarz  (D.  C,  N.  Y.), 
30  Am.  B.  R.  344,  204  Fed.  326. 

Ml.  In  re  Hobbs  &  Co.  (D.  C,  W.  Va.), 
16  Am.  B.  R.  544,  145  Fed.  211,  holding  that 
where  it  becomes  necessary  to  complete  the 
bankrupt's  building  contract  in  order  to  re- 
ceive payment  from  the  owners,  the  Bank- 
ruptcy Court  has  jurisdiction  under  section 
2  (6)  to  bring  persons  who  have  filed 
mechanic's  liens  for  labor  and  materials  fur- 
nished to  the  bankrupt  in  the  construction  of 
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powers  are  more  appropriately  considered  under  other  sections  of  the  act.**® 
It  will  only  here  be  attempted  to  show  how  the  power  may  be  exercised 
generally  and  without  special  regard  for  other  provisions  of  the  act. 

b.  Collection  and  distribution. —  (1)  In  general. —  The  act  of  1867  con- 
tained similar  language  conferring  upon  courts  of  bankruptcy  the  power  to 
collect  and  distribute  the  estates  of  bankrupts.  Precedents  under  that  law  will 
be  found  valuable.  The  power  to  turn  a  bankrupt's  estate  into  money  and 
distribute  it  pro  rata  would  probably  flow  from  subd.  15,  were  it  not  specifically 
conferred  by  subd.  7.  The  power  conferred  by  this  subdivision  is  broad  and 
should  be  liberally  construed  in  connection  with  other  provisions  of  the  act 
to  accomplish  the  purposes  thereof.  The  power  to  collect  and  reduce  to 
money  has  a  bearing  upon  the  jurisdiction  of  the  court  to  entertain  and 
determine  suits  brought  by  receivers  or  trustees  for  the  purpose  of  collecting 
and  reducing  to  money  all  the  assets  of  the  bankrupt.  This  subdivision 
confers  express  power  upon  the  bankruptcy  court  to  aid  duly  authorized 
officers  of  the  court  in  collecting  and  distributing  the  bankrupt's  assets. 
Unless  otherwise  provided  in  the  act,  the  power  conferred  by  this  subdivision 
appears  to  be  plenary.'^^^ 

(2)  Recovery  of  property. —  The  extent  of  this  jurisdiction  and  the  con- 
ditions under  which  it  will  be  exercised  fall  within  the  consideration  of  section 
23  of  the  act,  which  confers  jurisdiction  upon  bankruptcy  courts  in  respect  to 
suits  by  the  trustee,  for  the  recovery  of  property .^^  The  power  to  recover 
property  by  suit  is  subject  to  the  limitation  **  except  as  otherwise  provided  in 
this  act,"'  which  evidently  has  reference  to  the  limitation  on  the  jurisdiction 
of  the  district  courts  imposed  by  such  section.^^®  It  is  this  power  to  collect 
the  estate  of  the  bankrupt  that  authorizes  the  court  to  issue  all  necessary 
orders  directing  the  bankrupt  and  others  having  property  belonging  to  the 
estate  to  surrender  the  same  to  the  trustee.'^  It  has  been  deemed  sufficient  to 
justify  an  order  directing  the  bankrupt  to  sign  and  deliver  to  a  stock  exchange 
a  request  for  the  sale  of  his  seat,  and  for  the  payment  of  the  proceeds  to 
the  trustee  in  bankruptcy.^^  So,  too,  where  property  of  bankrupt  has  been 
taken  under  a  void  attachment  an  order  may  be  issued  directing  the  surrtoder 
of  the  proceeds  of  the  attachment  sale  to  the  trustee.^^^  The  court  may 
compel  the  surrender  of  money  or  other  assets  of  the  bankrupt,  or  that  of 
some  one  for  him,  on  petition  and  rule  to  show  cause.^^    Where  a  fraudulent 


846.  Ab  to  jurisdiction  of  district  courts 
to  entertain  suits  by  trustees  or  receivers 
in  bankruptcy,  see  Bankr.  Act,  §  23^b,  post. 
As  to  power  of  trustee  to  institute  suits  for 
the  recovery  of  property,  preferentially  or 
fraudulently  transferred,  see  Bankr.  Act,  §§ 
60-b,  67-e  a!nd  70-e,  post.  As  to  the  distribu- 
tion of  the  bankrupt's  estate  among  creditors, 
see  Bankr.  Act,  §  65,  post. 

247.  In  re  Sievers  (D.  C,  Mo.),  1  Am.  fi. 
R.  117,  124,  91  Fed.  366. 

248.  See  Bankruptcy  Act,  §  23,  and  dis- 
cussion thereunder. 

249.  See  discussion  in  Cohen  v.  American 
Surety  Co.,  20  Am.  B.  R.  65.  71,  192  ^\  Y., 
227;  Lvnch  v.  Bronson  (D.  C,  Conn.),  20 
Am.  B.  R.  139,  160  Fed.  139. 

260.  In  re  Rosser  (C.  C.  A.,  8th  Cir.),  4 
Am.  B.  R.  153,  101  Fed.  46%;  Ripon  Knitting 


Works  V.  Schreiber    (D.  C.   Wash.)    4  Atn. 

B.  R.  299,  101  Fed.  810. 

Summary  order  compelling  Iftankxupt  to 
turn  oyer  property. —  An  order  directing  a 
bankrupt  to  pay  over  money  to  his  trustee 
relates  to  funds  under  his  control  at  the  date 
of  bankruptcy  and  not  at  the  date  of  the 
order,  and  should  so  state.  Matter  of  Pen- 
neU  (C.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  241, 
214  Fed.  337. 

251.  Matter  of  Hurlbutt,  Hatch  &  Co.  (C. 

C.  A.,  2d  Cir.),  13  Am.  B.  R.  60,  135  Fed. 
504. 

262.  In  re  G-rassler  (C.  C.  A.,  9th  Cir.). 
18  Am.  B.  R.  694,  154  Fed.  478. 

253.  Mueller  v.  Nugent,  184  U.  S,  1,  7  Am. 
B.  R.  224;  In  re  Kane  (D.  C.  N.  Y.),  20 
Am  B.  R.  616,  161  Fed.  633;  In  re  Fidler 
(U.  C,  Pa.).  21  Am.  B.  R.  101,  163  Fed.  973. 


§  2,  (7).] 


Collection  of  Estates;  Sale. 


69 


transfer  has  been  made,  and  ike  court  is  satisfied  that  there  is  danger  of  the 
property  transferred  being  dissipated,  the  court  may  order  a  seizure  of  the 
property.*"  The  court  may  order  property  of  the  Iwinkrupt  in  the  hands  of 
an  agent  to  be  delivered  to  the  receiver  pending  the  appointment  of  a 
trustee.^^  If  the  court  is  convinced  ^^  that  a  third  person  has  money  belonging 
to  the  bankrupt's  estate,  it  is  its  duty  to  require  the  payment  thereof  to  the 
trustee ;  if  the  money  is  traced  into  the  hands  of  such  third  person  the  burden 
is  on  him  to  explain  how  it  came  there,  what  became  of  it,  or  that  he  did 
not  have  it  when  the  order  was  made.^^  But  it  is  only  in  clear  cases,  in  which 
the  proof  is  decisive,  that  the  court  is  justified  in  making  a  peremptory  otder 
against  a  third  party  directing  the  disclosure  of  concealed  assets.^®  If 
property  mortgaged  is  not  in  the  possession  of  a  trustee,  and  the  general 
creditors  have  no  interest  therein-  the  court  has  no  jurisdiction  to  set  aside 
and  caned  the  mortgage. ^^  In  the  exercise  of  the  jurisdiction  here  conferred 
the  court  will  be  governed  by  the  provisions  of  section  60-b,  which  authorizes 
the  trustee  to  recover  property  which  has  been  transferred  preferentially ;  of 
section  67-e,  which  requires  a  trustee  to  institute  such  suits  and  proceedings 
as  may  be  required  to  reclaim  or  recover  property  which  has  been  transferred 
or  incumbered  unlawfully;  and  generally  of  section  70-e  which  authorizes  a 
trustee  to  avoid  any  transfer  of  the  bankrupt's  property  which  might  have 
been  avoided  by  any  creditor  of  the  bankrupt. 

(3)  Sale  of  property;  administration. —  The  power  to  cause  the 
bankrupt's  estate  to  be  reduced  to  money  implies  the  power  to  direct  the  sale 
of  the  estate,  either  subject  to  or  clear  from  mortgages  or  other  liens.^*^ 
It  includes  the  power  to.  preserve  the  estate,  as  well  as  the  power  to  sell. 
Hence,  it  comprises  the  power  to  enjoin  those  who  would  interfere  with  the 


854.  In  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  245.  In  the  case  of  Mat- 
ter of  BeUuscio  (Ref.,  N.  Y.),  25  Am.  B.  R. 
660,  it  appears  that  the  bankrupt  within  the 
four  months'  period,  bought  a  large  amount 
of  goods  on  credit,  the  disposition  of  which 
or  the  proceeds  of  the  sale  thereof,  he  did 
not  satisfactorily  account  for;  it  was  held 
that  an  order  should  be  made  directing  him 
to  turn  over  to  the  trustees,  the  goods  for 
which  he  did  not  account  or  the  value  thereof. 

256.  Matter  of  Muncie  Pulp  Co.  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  R.  70,  139  Fed.  546; 
but  not  where  the  payment  was  of  salary 
actually  due  the  agent  when  the  proceedings 
were  instituted.  In  re  Lebrecht  ( D.  C,  Tex. ) , 
14  Am.  3.  R.  445,  135  Fed.  878. 

856.  In  re  Feldser    (D.  C,  Pa.),   14   Am. 

B.  R.  216,  134  Fed.  307. 

857.  In  re  Alphin  &  Lake  Cotton  Co.   (D. 

C,  Ark.),  14  Am.  B.  R.  194,  134  Fed.  477. 
See  cases  cited  under  **  Punishment  for  con- 
tempt" ante, 

858.  Matter  of  Gilroy  (D.  C,  N.  Y.),  14 
Am.  B.  R.  627,  140  Fed.  733;  In  re  Wein- 
reb  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  702, 
146  Fed.  243. 

A  summary  order  may  not  be  issued  com- 
pelling a  bank  to  turn  over  to  the  trustee  in 
bankruptcy  the  amount  of  checks  which  had 
been  drawn  against  the  bank  by  depositors, 


subsequent  to  the  filing  of  the  bankruptcy 
petition  against  them,  where  it  appears  that 
the  bank  had  neither  actual  nor  personal 
notice  of  the  filing  of  such  petition.  Matter 
of  Zotti  (C.  C.  A.,  2d  Cir. ) ,  26  Am,  B.  R.  284, 
186   Fed.   84. 

859.  Brumley  v.  Jones  (C.  C.  A.,  5th  Cir.), 
15  Am.  B.  R.  578,  141  Fed.  318. 

800.  In  re  Pittlekow  (D.  C,  Wis.),  1 
Am.  B.  R.  472,  92  Fed.  901 ;  In  re  Worland 
(D.  C,  Iowa),  1  Am.  B.  R.  450,  92  Fed. 
893;  In  re  Kerski  (D.  C,  Wis.),  2  Am.  B.  R. 
79;  In  re  Fite  (D.  C,  Pa.),  31  Am.  B.  R. 
308,  61  Pitts.  Leg.  J.  169;  In  re  Benjamin 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  R.  481,  136 
Fed.  175,  in  which  case  it  wa3  held  that  a 
banruptcy  court  had  power  to  designate  some 
auctioneer  to  act  for  the  trustee  in  selling 
the  bankrupt's  estate. 

In  the  case  of  In  re  Arden  (D.  C.  X.  Y.), 
26  Am.  B.  R.  684,  188  Fed.  475,  the  court 
said:  "This  court  may,  under  section  2  of 
the  Bankrupt  statute,  sell  an  interest,  such 
as  a  remainder  in  real  property,  and  pay  off 
a  judgment  or  mortgage  lien  on  said  in- 
terest, if  the  proceeds  be  sufficient  for  that 
purpose,  in  order  to  preserve  the  equity  in 
the  property  for  the  benefit  of  general  cr  ''- 
itors,  but  the  lien  and  all  rights  accruing 
therefrom,  must  be  respected  by  the  bank- 
ruptcy court." 
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due  administratioii  of  assets.^^  This  power  extends  even  to  a  refusal  to  admin^ 
ister  burdensome  property .^^  Under  the  present  law,  it  has  been  asserted  to 
the  extent  of  ordering  an  assessment  for  unpaid  subscriptions  upon  the 
stockholders  of  a  bankrupt  corporation.^^  So  also  in  respect  to  the  liquidation 
of  a  claim  for  damages  of  the  bankrupt  against  a  creditor  who  has  come  into 
court  with  a  claim  against  the  estate.^**  But  the  power  does  not  include  the 
power  to  direct  the  persons  interested  in  the  estate  to  accept  a  plan  whereby  it  is 
proposed  to  reorganize  the  business  of  the  bankrupt  as  a  corporation  and  to 
deliver  to  the  creditors  bonds  or  other  evidences  of  indebtedness  binding  upon 
the  proposed  corporation.^^ 

(4)  Custody  of  peopebty  by  beceiveb  ob  mabshal. —  This  subdivision  is 
frequently  considered  in  connection  with  that  provision  of  the  same  section 
which  authorizes  an  order  directing  the  receiver  or  marshal  to  take  charge 
of  the  property  of  the  bankrupt.^*^  The  provisions  apply  to  the  powers  of 
receivers  or  the  marshal  to  take  charge  of  property  of  bankrupts  in  the  hands  of 
third  persons  after  the  filing  of  the  petition,  and  until  it  is  dismissed  or  the 
trustee  has  qualified.^*" 

c.  Settlement  of  controverrics. —  Subdivision  7  empowers  courts  of  bank- 
ruptcy to  determine  controversies  in  relation  to  the  estates  of  bankrupts, 
"  except  as  herein  otherwise  provided."  The  exception  has  reference  par- 
ticularly to  the  limitation  imposed  upon  the  jurisdiction  of  such  courts  by 
§  23-b.^  The  jurisdiction  in  respect  to  the.  determination  of  controversies, 
prior  to  the  amendatory  act  of  1903,  depended  on  who  were  the  parties  to  the 


861.  See  under  Section  Eleven.  See  also 
**  Effect  of  Bryan  v.  Bemheimer,"  5  Am.  B. 
R.  623,  181  U.  S.  188,  and  "  Iniunctions 
other  than  against  Suits,'*  post;  both  under 
this  section. 

868.  Discussed  under  Section  Seventy. 

868.  In  re  Miller  Electrical  Maintenance 
Co.  (D.  C,  Pa.),  6  Am.  B.  R.  701,  111  Fed. 
615. 

864.  In  re  Harper  (D.  C,  N.  Y.),  23  Am. 
B.  R.  918,  934,  175  Fed.  412. 

866.  Reorganisation  of  corporations. — In 
the  case  of  Matter  of  Cornell  Co.  (D.  C., 
N.  Y.),  26  Am.  B.  R.  262,  186  Fed.  866, 
the  court  said :  '*  Nor  can  a  bankruptcy 
court  compel  a  creditor  to  consent  to  have 
all  the  bankrupt  estate  transferred  to  a 
corporation  and  accept  in  settlement  of  his 
claim  obligations  of  the  new  corporation, 
payable  at  a  future  date.  There  is  no  ex- 
planation in  this  bid  of  what  the  amoimt 
of  the  capital  of  the  new  corporation  will 
be,  or  how  it  will  be  furnished,  or  how  the 
money  necessary  to  carry  on  the  business 
will  be  obtained,  but  the  bid  states  that 
any  new  indebtedness  which  may  be  neces- 
sarily created  by  the  corporation  for  money 
borrowed  for  any  purpose  shall  have  prior- 
ity over  all  the  certificates  of  indebtedness 
Sroposed  to  be  given  in  settlement  of  the 
ebts  of  the  bankrupt.  The  proposition 
therefore  is  that  a  court  of  bankruptcy  is 
to  authorize  a  transfer  of  all  the  assets  of 
the  bankrupt  to  a  corporation,  and  compel 


the  creditors  of  the  bankrupt  to  take  the 
unsecured  obligations  of  the  new  corpora- 
tion, 'payable  a  long  time  in  the  future,  and 
to  leave  it  in  the  power  of  the  new  corpora- 
tion to  create  obligations  which  shall  oe  a 
prior  lien  on  its  assets  over  its  liability 
upon  its  obligations  to  the  creditors  of  the 
bankrupt.  I  am  clear  that  a  court  of  bank- 
ruptcy has  no  power  to  authorize  such  a 
safe,  and,  if  it  had,  I  should  deem  it  in- 
expedient to  do .  so.'' 

In  the  case  oif  In  re  Northampton  Port- 
land Cement  Co.,  (D.  C,  Pa.),  25  Am.  B. 
R.  565,  185  Fed.  542,  the  court  held  that 
it  had  no  power  to  compel  creditors  of  a 
bankrupt  corporation  to  give  up  their  exist- 
ing clauns,  and  in  the  place  of  such  claims 
to  accept  stock  in  the  new  corporation  to  be 
formed  to  take  over  all  the  assets  of  the 
bankrupt,  and  to  assent  to  other  conditions 
contained  iri  the  plan  of  reorganization,  even 
though  the  plan  is  a  desirable  one,  and 
regukr  administration  in  bankruptcy  would 
result  in  heavv  loss  to  the  creditors. 

866.  MoNulty  v.  Feingold  (D.  C,  Pa.), 
12  Am.  B.  R.  338,  129  Fed.  1001;  Mason  v. 
Wolkowich  (C.  C.  A.,  1st  Cir.),  17  Am.  B, 
R.  709,  150  Fed.  699. 

867.  McNulty  v.  Feingold  (D.  C,  Pa.),  12 
Am.  B.  R.  338,  129  Fed.  1001. 

868.  In  re  Walsh  Bros.  (D.  C,  la.).  21 
Am.  B.  R.  14,  17,  163  Fed.  352;  In  re  Kornit 
Mfg.  Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  244, 
192  Fed.  392. 
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8uit^°^  Since  then,  as  to  suits  to  recover  property,  it  depends,  as  did  the 
same  jurisdiction  under  the  law  of  1867,  on  the  subject-matter."*^  When 
the  property  has  become  subject  to  the  jurisdiction  of  the  bankruptcy  court 
as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  jurisdiction  exists 
to  determine  the  controversies  in  relation  to  the  disposition  of  the  same  and 
the  extent  and  character  of  liens  thereon  or  rights  therein."^  If  the  property 
or  fund  is  in  the  possession  of  the  court,  represented  by  one  of  its  officers, 
as  receiver  or  trustee,  controversies  in  respect  thef^dto  are  clearly  within 
its  jurisdiction."^  If  the  property  is  in  the  possession  of  an  adverse  claimant 
the  court  cannot  summarily  direct  him  to  turn  the  property  over  to  an 
officer  of  the  court. "^  If  an  adverse  claimant  bases  his  right  upon  that  of 
the  bankrupt  the  controversy  is  within  the  summary  jurisdiction  of  the 
bankruptcy  court.^"*  The  rule  may  be  summarized  as  follows:  Where  there 
is  a  claim  of  adverse  title  to  property,  of  the  .banknip^J^ased  on  a  transfer 
antedating  the  bankruptcy,  a  plenary  suit  must  be  brought,  either  at  law 
or  in  equity,  by  the  trustee,  in  which  the  adverse  claim  of  title  may  be  adjudi- 
cated. But  if  there  is  no  such  adverse  claim  of  title,  and  the  property 
is  in  the  physical  possession  of  a  third  party,  or  of  an  agent  of  the 
bankrupt,  or  of  an  officer  of  a  bankrupt  corporation,  who  refuses  to  deliver 
it  to  the  trustee,  it  is  not  necessary  to  bring  a  plenary  suit,  but  the  court  may 
act  summarily."^  All  of  these  rules  are  elaborated  upon  and  discussed  fully 
under  section  23  which  has  special  reference  to  suits  by  trustees  in  respect 
to  property  in  the  bankrupt  estate. 


269.  Bardes  v.  Bank,  178  U.  S.  524,  4  Am. 

B.  R.  163. 

Subsection  (7)  applies  only  where  the 
trustee  is  the  adverse  claimant,  and  leave 
to  sue  him  in  the  State  court  will  be  denied. 
In  re  MdCallum  (D.  €.,  Pa.X,  7  Am.  B.  R. 
506,  113  Fed.  393.  See  also  In  re  Siegel- 
Hilhnan  Co.  (D.  C,  Mo.),  7  Am.  B.  R.  351, 
111  Fed.  983,  and  In  re  Kelloge  (D.  C, 
N.  Y.),  7  Am.  B.  R.  623,  113  Fed.  120, 
affd.,    10    Am.    B.   R.    7,    121    Fed.   333,   67 

C.  C.  A.  547,  holding  on  appeal  that  the 
controversies  in  relation  to  the  bankrupt 
estate  which  do  not  come  within  the  juris- 
diction of  the  bankruptcy  court  are  those 
where  the  trustee  must  bring  suit  to  assert 
title  to  property  not  in  his  possession  or 
under  his  control.  Where,  even  before  the 
amendment,  the  claimant  is  also  a  bank- 
rupt, jurisdiction  to  decide  between  the  two 
estates  exists;  In  re  Rosenberg  (D.  C,  Pa.), 
8  Am.  B.  R.  624,  116  Fed.  402. 

aro.  Kelly  V.  Smith,  Fed.  Cas.  7,675.  Un- 
der law  of  1841,  Buckingham  ▼.  McLean,  13 
How.  151.    See  also  Section  Twentv-three. 

871.  Whitney  v.  Wenman,  198  U.  S.  539, 
14  Am.  B.  R.  45,  in  which  case  it  was  held 
that  a  district  court  could  determine  by 
plenary  suit  in  equity  the  title  to  property 
claimed  by  trustee  to  have  been  surrendered 
to  third  parties  by  the  temporary  receiver 
after  the  filing  of  a  voluntary  petition  in 
bankruptcy,  without  right  and  authority 
from    the*  court;    Matter   of    Traunstein    k 


White^  (b.  C;  flass.)',  ^  Am.   B.  R.  482, 
225  Fed.  317;   In  re  National   Boat  k  £n- 

fine  Co.  (D.  C,  Mo.),  33  Am.  B.  R.  154, 
16  Fed.  211;  Matter  of  Larkey  (D.  C, 
N.  J.),  32  Am.  B.  R.  287,  214  Fed.  867. 

d72.  In  re  Antigo  Screen  Co.  (C.  C.  A., 
7th  Cir.),  10  Am.  B.  R.  359,  123  Fed.  249, 
58  C.  C.  A.  248;  In  re  Leeds  Woolen  Mills 
(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922,  holding  further  that  the  jurisdiction 
once  acquir^  cannot  be  defeated  by  the  sur- 
render of  the  property  to  the  alleged  rightful 
owner;  Clemmshaw  v.  International  Shirt 
&  Collar  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R. 
616,  164  Fed.  797;  In  re  McDougaU  (D.  C, 
N.  Y.),  23  Am.  B.  R.  762,  175  Fed.  400;  In 
re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R. 
602,  135  Fed.  883;  Matter  of  McBride  (D. 
C,  N.  Y.),  12  Am.  B.  R.  81,  132  Fed.  285. 

«78.  Matter  of  Andre  ( C.  C.  A.,  2d  Cir. ) , 
13  Am.  B.  R.  132,  135  Fed.  736,  68  C.  C.  A. 
374.  The  •  validity  of  an  assignment  of 
wages  made  prior  to  the  filing  of  the  bank- 
ruptcy petition  must  be  determined  by  plen- 
ary suit.  In  re  Driggs  (D.  C,  N.  Y.),  22 
Am.  B.  R.  621,  171  Fed.  897. 

874.  Ooodnough  Mercantile  A  Stock  Co. 
V.  Galloway  (D.  C,  Or.),  19  Am.  B.  R.  244, 
166  Fed.  504;  In  re  Kane  (D.  C,  N.  Y.), 
20  Am.  B.  R.  616,  624,  161  Fed.  633;  In  re 
Franklin  Suit  &  Skirt  Co.  (D.  C,  Pa.),  28 
Am.  B.  R.  278,  197  Fed.  591. 

876.  Bafctoitt  v.  Dutcher  (Sup.  Ot.),  216 
U.  S.  102,  23  Am.  B.  R.  519. 
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Z.  CLOSING  AND  REOPENING  ESTATES. 

a.  In  generftl. —  Subdivision  8  of  section  2  invests  courts  of  bankruptcy 
with  the  power  to  "  close  estates  whenever  it  appears  that  they  have  been 
fully  administered,  by  approving  the  final  accounts  and  discharging  the 
trustees,  and  reopen  them  whenever  it  appears  they  were  closed  before  being 
fully  administered."  The  final  accounts  of  tnistees  are  to  be  filed  with  the 
eourt  fifteen  days  before  the  date  fixed  for  the  final  meeting  of  the  creditors.^® 

b.  Closing  estates.—  Under  this  subdivision  an  estate  can  only  be  closed  when 
it  appears  that  it  has  been  fully  administered.^*"^  AVhere  the  final  account 
of  the  trustee  has  been  approved,  the  trustee  discharged  and  all  the  funds 
of  the  estate  distributed,  the  estate  will  be  deemed  "closed'^  within  the 
meaning  of  this  subdivision.*'®  Where  there  are  no  assets  and  no  creditors 
appear  at  the  first  meeting,  the  appointment  of  a  truste  may  be  dispensed 
with.^  It  would  seem  to  follow  that  where  there  are  no  assets,  an  estate 
may  not  be  technically  closed  imder  this  subdivision;^^  The  estate  is  usually 
closed  by  the  entry  of  an  order  approving  the  accounts  of  the  trustee  and 
discharging  him  from  his  trust.  By  the  terms  of  the  subdivision  the  act  of 
closing  the  estate  consists  of  the  approval  of  the  final  accounts  and  the 
discharge  of  the  trustee.^^  As  we  have  seen  the  general  policy  of  the  law 
requires  trustees  and  other  court  ofiicials  to  deal  expeditiously  With  the 
administration  of  bankrupt  estates.^®*  The  closing  of  the  estate  does  not 
operate  to  transfer  the  title  of  unadministered  assets  back  to  the  bankrupt, 


376.  See  Bankr.  Act,  |  47-a,  Bubd.  8,  and 
cases  cited  thereunder.  As  to  closing  and 
reopening  estate  in  bankruptcy,  see  cases 
digested  in  Am.  B.  R.  Dig.  '§|  623-629. 
Matter  of  Sayer  (D.  C,  N.  Y.),  32  Am.  B. 
R,  90,  210  Fed.  397.     (Quoting  text.) 

877.  Matter  of  Sayer  (D.  C.,  N.  Y.),  32 
Am.  B.  R.  90,  210  Fed.  397.     (Quoting  text.) 

878.  Kinder  v.  Scharff,  129  La.  218,  26 
Am.  B.  R,  765,  66  So.  769. 

It  is  proyided  in  section  11-d,  that  ''suits 
shaU  not  be  brought  by  or  against  the 
trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed.'* 
There  is  no  difficulty  as  to  the  time  when 
an  estate  is  deemed  closed,  where  the  trus- 
tee has  assets  in  his  possession  and  makes 
distribution  thereof  among  the  creditors.  In 
such  cases  the  time  of  closing  is  the  date  of 
the  discharge  of  the  trustee  upon  submission 
of  his  final  account.  More  difficulty  will 
arise  in  determining  the  time  of  closing 
when  the  estate  of  the  bankrupt  contains  no 
assets.  (See  discussion  of  this  subject  under 
Section  Eleven  of  this  work,  subtitle 
**  Limitation  on  Suits  by  Trustees.**) 

879.  General  Order  XV.  See  also  Clark 
V.  Pidcock  (C.  C.  A.,  3d  Cir.),  12  Am.  B. 
R.  309,  129  Fed.  745;  In  re  Levy  (D.  C, 
Wis.),  4  Am.  B.  R.  108,  101  Fed.  247. 

880.  Clark  y.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745,  in  which 
case  the  court  said :  '*  The  estate,  however, 
was    not    technically    closed    because    there 


was  no  final  meeting  of  creditors  or  dis- 
charge of  the  trustee  upon  the  settlement 
of  his  accounts." 

881.  Settlement  of  estate,— The  final  set- 
tlement of  the  b«inkrupt's  estate  will  not  be 
ordered  until  a  full  and  complete  record  of 
the  proceedings  is  made,  showing  that  they 
have  been  conducted  in  accordance  with  the 
requirements  of  the  act  and  the  general 
orders  of  the  Supreme  Court  and  the  dis- 
trict rules  and  a  balance  sheet  is  presented 
which  can  be  understood,  and  from  which 
the  bankrupt  and  his  creditors  can  see  what 
has  been  done  with  their  money.  In  re 
Carr  (D.  C,  N.  C),  8  Am.  B.  R.  635,  116 
Fed.  556. 

888.  See  discussion  under  heading  **  Ew- 
peditiou^  exercise  of  juHsdiction"  ante. 

In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B.  IL 
635,  116  Fed.  556.  See  generally  under 
Bankr.  Act,  §  47,  post;  and  as  to  when 
an  estate  is  ''closed,''  see  |§  11  and  55, 
post. 

Speedy  administration. —  In  the  case  of 
Bojxi  y.  Olucklich  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  393,  116  Fed.  131,  the  court  said: 
"  The  bankruptcy  act  contemplates  that  pro- 
ceedings in  bankruptcy  shall  go  forward  with 
all  reasonable  dispatch  compatible  with  the 
due  and  orderly  administration  of  justice 
and  a  proper  regard  for  the  fundamental 
rights  of  the  citizens."  See  also  In  re  Paine 
(D.  C,  Ky.),  11  Am.  B.  R.  364,  127  Fed. 
346. 
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so  as  to  permit  recovery  bj  the  l^al  representatives  of  the  bankrupt  after 
his  death.^ 

c.  Seopening  eitatet. —  ( l )  In  genesaI'. — This  subdivision  reeognizes  the 
power  of  the  court  to  reopen  estates  ^'  whenever  it  appears  they  were  closed 
before  being  administered."  Upon  the  proper  showing  of  jurisdictional  facts, 
it  is  the  duty  of  the  court  to  reopen  the  estate.^**  The  ezereiM^  of  the  power 
to  reopen  rests  in  the  Bound  discretion  of  the  court,  upon  the  consideration 
of  all  the  circumstances.^^  The  reopening  does  not  reinstate  the  discharged 
trustee,  but  creates  a  vacancy  in  the  office,  to  be  filled  as  provided  in  §  44, 
post^ 

(2)  Lack  of  administration  sole  ground.' —  The  subdivision  provides 
for  the  reopening  of  an  estate  only  when  closed  "  before  being  administered." 
This  is  the  only  ground  for  the  reopening  of  an  estata  It  becomes  essential 
therefore  to  ascertain  whether  there  has  been  a  lack  of  administration  before 
granting  the  application  to  reopen.^^  The  common  cause  is,  therefore,  the 
discovery  of  unadministered  assets^  and  it  has  been  held  that  the  allegations 
of  the  petition  to  reopen  must  be  such  as  to  satisfy  the  court  that  such  assets 
exist^^  An  application  by  the  bankrupt  to  reopen  the  proceedings  may 
be  gnuLted  on  flie  ground  of  newly  discovered  assets,  although  the  time  for 
filing  claims  has  expired.^^  And  where  the  bankrupt  failed  to  schedule  an 
mterest  in  a  trust  fund  the  estate  should  be  reopened  where  it  appears  that 
the  bankrupt  has  an  interest  in  remainder  or  expectancy  in  such  trust.^®^ 

(3)  Parties  who  mat  apply. — The  application  for  reopening  must  be 
made  by  some  party  interested  in  the  estate,  and  who  would  be  benefited  by 
the  reopening.^^  Creditors  who  have  not  proved  their  claims  cannot  apply 
for  the  reliel.^^  A  former  trustee  has  no  standing  in  court  to  seek  the 
reopening  of  an  estate.^®* 

(4)  Notice  and  petition. —  The  practice  is  simple — an  ex  parte  appli- 
cation to  the  judge  for  an  order  reopening,  and,  if  granted,  a  reference  to 
the  referee  and  a  meeting  of  creditors  on  notice,  with  the  other  subsequent 


\.  Matter  of  LighthaU,  (D.  C,  N.  Y.), 
34  Am.  B.  R.  594,  221  Fed.  791;  and  see 
Fowler  v.  Jenks  ( Minn.  Sup.  Ct. ) ,  11  Am.  B. 
R.  255,  90  Minn.  74,  96  N.  W.  887,  96  N. 
W.  914. 

284*  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  52,  107  Fed.  429;  Matter  of 
Sayer  (D.  C,  N.  Y.),  32  Am.  B.  R.  90,  210 
Fed.   397    (quoting  text). 

S85.  Matter  of  Paine  (D.  C,  Ky.),  11  Am. 
B.  R.  351,   127  Fed.  246. 

Discretion  of  court. —  An  application  to 
reopen  the  estate  of  a  bankrupt  to  enable 
the  trustee  to  maintain  an  action  to  re- 
cover concealed  assets  is  addressed  to  the 
discretion  of  the  court,  and  its  action  will 
not  be  reversed  except  for  an  abuse  of  dis- 
eretion.  In  re  Goldman  (C.  €.  A.,  2d  Cir.), 
n  Am.  B.  R.  707,  129  Fed.  212;  Matter  of 
Saver  (D.  C,  X.  Y.),  32  Am.  B.  R.  90,  210 
Fed.  397    (quoting  text). 

886.  Matter  of  Rochester  Baths  Co.  (C.  C. 
A.,  2d  Cir. ) ,  34  Am.  356,  222  Fed.  22. 

287.  Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246,  in  which  the 
court  said :     ''  The  power  to  reopen  the  case 


is  given  in  one  contingency  only,  namely, 
when  it  appears  that  the  case  was  closed 
before  being  fully  administered,"  Matter  of 
Sayer  (D.  C,  N.  Y.),  32  Am.  B.  R.  90,  210 
Fed.  397    (quoting  text). 

888.  In  re  Newton  (C.  C.  A..  8th  Cir.), 
6  Am.  B.  R.  52,  107  Fed.  439;  Matter  of 
Paine  (D.  C,  Ky.),  11  Am.  B.  R.  351,  127 
Fed.  246;  Matter  of  Sayer  (D.  C,  N.  Y.), 
32  Am.  B.  R.  90,  210  Fed.  397  (quoting 
text). 

889.  In  re  Pierson  ( D.  C,  N.  Y. ) ,  23  Am. 

B.  R.  58,  174  Fed.  160. 

890.  Pollack  v.  Meyer  Bros.  Drug  C6.   (C. 

C.  A.,  8th  Cir.),  36  Am.  B.  R.  835,  233  Fed. 
861. 

891.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  71  C.  C.  A. 
87;  In  re  Meyer  (D.  C,  Or.),  25  Am.  B.  R. 
44,  181  Fed.  904. 

898.  Matter  of  Paine  (D.  C,  Ky.),  11 
Am.  B.  R.  351,  127  Fed.  246;  In  re  Shaffer 
(D.  C,  N.  Car.).  4  Am.  B.  R.  728,  104  Fed. 
982. 

898.  Matter  of  Paine  (D.  C,  Kv.)»  11 
Am.  B.  R.  351,  127  Fed.  246. 
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proceedings  as  in  the  original  case.  The  petition  to  reopen^  an  estate  need 
not  be  of  any  formal  or  technical  character,  but  should  reasonably  satisfy 
the  court  of  the  requisite  jurisdictional  fact  of  non-administration.^^  The 
petition  is  not  required  to  show  what  property  was  surrendered  by  the 
bankrupt,  or^:s^hat  .re£]!;«senta.tionis  were  made  in  his  schedules,  nor  that  any 
creditor  wa&ilictiAred:  by:  his  representations;^' 

'  (5)  Hearing. ON  APPLICATION. —  The  jurisdictional  facts  must  appear, 
that  is,  it  must  be  established  in  some  legal  way  that  some  assets  belonging 
to  bankrupt  at  the  time  of  his  bankruptcy  were  not  administered  in  the 
proceeding.^^  And  to  establish  the  essential  facts  the  court  may  take  into  con- 
sideration anything  that  appears  in  the  record  of  the  original  bankruptcy 
proceeding.^ 

(6)  When  application  granted. —  The  application  may  be  granted 
where  a  probable  fraudulent  transfer  of  property  is  apparent;  in  such  case 
the  order  reopening  the  estate  should  not  be  construed  as  authorizing  the 
trustee  to  commence  an  action  in  a  State  court  to  set  aside  the  transfer.^^ 
The  bankrupt's  application  to  reopen  made  several  months  after  his  dis- 
charge, so  as  to  permit  him  to  amend  his  schedules  by  inserting  the  name 
of  a  creditor  omitted  therefrom,  so  that  the  bankrupt  may  be  discharged  also 
from  such  creditor's  claim  should  be  denied.^^  But  a  reopening  after  a 
discharge  hagllferai':  permitted  for  the  purpose  of  amending  schedules  by 
inserting  a  claim  upon  which  an  action  was  pending  at  the  time  of  adjudica- 
tion and  to  which  a  counterclaim  had  been  pleaded.^^  Where  assets  are 
discovered  or  become  available  which  were  not  known  or  were  unadministered 
when  the  estate  was  closed,  an  order  may  be  made  reopening  the.  estate ;  such 
assets  must  have  been  in  existence  when  the  petition  was  filed,  and  must  be 
such  as  would  pass  to  the  trustee.^^  And  where  an  estate  has  beeen  opened 
because  of  newly  discovered  assets  the  bankrupt  will  be  permitted  to  amend 
his  schedules  to  include  exemptions,  where  he  had  received  but  a  part  of  the 


894.  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  52,  t07„.Fed.  430,  holding  that 
while  a  petition  lo'  reopen  an  estate  once 
closed  need  not  be  of  formal  or  technical 
character,  it  should,  either  in  itself  or  in 
connection  with  supporting  affidavits,  be 
of  such  a  nature  as  to  reasonably  satisfy  the 
court  of  the  requisite  jurisdictional  fact 
that  there  are  some  assets  belonging  to  the 
bankrupt  which  have  not  been  administered; 
and  a  petition  which  does  not  state  sub^ 
stantial  or  definite  facts,  but  simply  asks 
for  the  appointment  of  a  trustee,  is  not 
sufficient  to  warrant  action  by  the  court  in 
""this  respect. 

Unyexified  petition. —  An  order  to  open  a 
closed  estate  will  not  be  granted  when  the 
papers  in  the  case  are  unverified,  if  affi- 
davits of  reputable,  disinterested  persons 
are  filed  which  deny  the  statements  in  the 
moving  papers.  In  re  Soper  &  Slada  (Ref., 
N.  Y.),  1  Am.  B.  R.  193. 

295.  Traub  v.  Marshall  Field  Co.  (C.  C. 
A.,  5th  Cir.),  25  Am.  B.  R.  410,  182  Fed. 
622. 

296.  In  re  Newton  (C.  C.  A.,  8th  Cir.),  6 
Am.  B.  R.  52,  107  Fed.  430. 


297.  Pollack  v.  Meyer  Bros.  Drug  Co.  (C. 
C.  A.,  8th  Cir.),  36  Am.  B.  R.  835,  233  Fed. 
861. 

298.  In  re  Ryburn  (I>.  C,  Ct.),  16  Am. 
B.  R.  514,  146  Fed.  662. 

299.  In  re  Spicer  (D.  C,  N.  Y.),  16  Am. 
B.  R.  802,  145  Fed.  431. 

300.  In  re  McKee  (D.  C,  N.  Y.),  21  Am. 
B.  R.  306,  165  Fed.  269. 

801.  Matter  of  Lighthall  (D.  C,  N.  Y.), 
34  Am.  B.  R.  594,  221  Fed.  791,  in  which  it 
was  held  that  where  a  bankrupt  duly  sched- 
uled as  an  asset  a  claim  against  a  debtor 
and  the  latter's  assignee,  and  it  appeared 
that  the  debtor  owned  an  interest  in  an  in- 
surance policy  on  the  life  of  a  third  party, 
which  was  of  little  cash  value,  and  on  whidi 
the  premiums  were  paid  by  others  than  the 
bankrupt,  and  the  trustee  did  not  abandon 
the*  claim,  upon  the  death  ^f  the  insured 
after  the  closing  of  the  bankrupt's  estate, 
the  dividend  on  such  claim  resulting  from 
the  proceeds  of  the  insurance  policy  belongs 
to  the  estate  and  is  not  after-acquired 
property. 


§  2,  (9),  (15).]         Obdebs,  Process  ob  Judgment. 
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exemptions  to  which  he  was  entitled,  because  of  insufficiency  of  assets.®^ 
Where  a  discharge  was  refused  because  the  bank!rupt  had  not  accounted  for 
a  large  sum  of  money,  the  estate^  may  be  reopened.  It  has  been  held  that, 
where  the  time  to  file  claims  has  expired,  a  reopened  case  will  redound  to 
the  benefit  only  of  creditors  whose  claims  were  allowed  in  the  original  pro- 
ceeding.^^ Laches  of  the  applicant  may  deprive  him  of  iiis  right  to  a  reopen- 
ing."^  It  frequeoitly  becomes  necessary  to  reopen  estates  that  there  may 
be  a  trustee  on  whom  process  may  be  served ;  thu^  where  burdensome  property 
has  vested  in  the  trustee,  and,  by  inadvertence,  he  has  not  been  formally 
excused  from  taking  the  same,  and  a  mortgagee  wishes  to  foreclose. 


XL  CONFiaMATIOlf  OH  REJECTION.  OF  COMPOSITIONS. 

Subdivision  9  of  this  section  authorizes  -a  court  of  bankruptcy  to  "  confirm 
or  reject  compositions  betweeen  debtors  and  their  creditors,  and  set  aside 
compositions  and  reinstate  the  cases."  Section  12  of  the  act  recognizes  and 
specifies  the  compositions  which  are  subject  to  confirmation  by  the  court. 
This  whole  subject  is  discussed  under  that  section.  The  power  conferred 
upon  the  court  to  confirm  or  reject  such  composition  is  limited  to  tho^ 
recognized  in  §  12.^' 

Zn.  ENFORCEMENT  OF  ACT  BT  NECESSARY  ORDERS,  PROCESS  OR  JUDGMENT. 

a  In  general. —  Subdivision  15  invests  courts  of  bankruptcy  with  the 
powers  "  to  make  such  orders,  issue  such  process,  and  enter  such  judgments 
in  addition  to  those  specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  act."  This  is  the  omnibus'  clause  of 
the  section.  Generally  speaking,  it  may  be  availed  of  to  compel  anything 
which  ought  to  be  done  for,  or  to  prevent  anything  which  ought  not  to  be 
done  against,  the  enforcement  of  the  law;  provided  the  court  of  bankruptcy 
otherwise  has  jurisdiction  of  the  person  or  the  subject-matter.^*^  Under  the 
power  here  conferred  the  bankrupt  naay  be"  compelled  to  perform  other  duties 
than  those  enumerated  in  §  7 ;  -he  may  be  restrained  from  leaving  the  juris- 


80t.  In  re  Irwin  (D.  C,  Pa.),  22  Am. 
B.  R  165,  177  Fed.  284. 

SOS.  In  re  Barton  (D.  C,  Ark.),  16  Am. 
B.  R.  569,  144  Fed.  640. 

S04.  In  re  Shaffer  (D.  C,  N.  Oar.),  4 
Am.  B.  R.  728,  104  Fed.  982. 

SO0.  Laches  in  makhig  appHcatton. —  In 
the  case  of  In  re  Paine  (D.  C,  Ky.),  11  Am. 
B.  R.  351,  127  Fed.  248,  the  court  held  the 
proper  rule  to  be  that  a  fairly  reasonable 
time,  under  all  the  circumstances  of  the  case, 
Bhould  be  allorwed  and  that  if  the  parties 
who  had  full  knowledge  delayed  an  unrea- 
sonable time  to  seek  to  reopen  a  case,  their 
laches  should  authorize  the  court  to  refuse 
to  do  so.  In  the  case  of  In  re  Reese  (D.  C, 
Ala.),  8  Am.  .B.  R.  411,  115  Fed.  993,  it 
iras  held  laches  on  the  part  of  a  creditor^ 
«'ho  had  received  notice  of  the  filing  of  a 
petition,  to  fail  to  contest  the  bankrupt's 
^'laim  to  exemption.  In  the  case  of  Vary  v. 
•fackson  (C.  C.  A.,  6th  Cir.),  21  Am.  B.  R. 
334,  164  Fed.  840,  a  delay  of  seven  years 
Tas  held    laches,   especially   since  the  peti- 


tioner failed  to  show  when  the  alleged  fraud 
was  discovered.  See  also  Traub  v.  Marshall 
Field  Co.  (C.  C.  A.,  5th  Oir.),  26  Am.  B.  R. 
410,  182  Fed.  622. 

806.  In  re  Frear  (D.  C,  N.  Y.),  10  Am. 
B.  R.  199,  120  Fed.  978. 

807.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am. 
B.  R.  664,  133  Fed.  739.  The  language  of 
the  text  was  quoted  with  approval  in  the 
case  of  In  re  Donnelly  (D.  C,  Ohio),  26  Am. 
B.  R,  304,  307,  188  Fed.  1001. 

Scope  of  subdivisioB. —  In  the  case  of  In 
re  Swofford  Bros.  Dry  Ooods  Oo.  (D.  C, 
Mo.),  26  Am.  B.  R.  282,  286,  180  Fed.  649, 
the  court  said :  *'  It  is  said  this  section  may 
be  availed  of  to  compel  anything  which  ought 
to  be  done  for,  or  to  prevent  anything  which 
ought  not  to  be  done  against  the  enforce- 
ment of  the  law;  provided  the  court  of  bank- 
ruptcy otherwise  has  jurisdiction  of  the  per- 
son or  the  subject-matter.  For  such  purposes 
the  court  has  the  plenasy  powers  of  a  court 
of  equity  and  can  exercise  the  powers  of 
such  a  court  for  the  ascertainment  and  en- 
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Courts  of  Bankbuptcy  and  Jurisdiction.        [§  2,  (15). 


diction  of  the  court  in  the  proper  case,  by  writ  of  ne  exeatJ^  This  sub- 
division is  not  sufficiently  broad  to  authorize  an  order  requiring  a  bankrupt, 
who  has  been  released  from  arrest,  to  give  baiL^^  It  is  ample  to  authorize 
a  referee  to  order  a  creditor  to  file  a  bill  of  particidars  as  to  a  certain  item 
in  his  claim.^^ 

b.  Injuncticms  other  than  against  suits. —  (l)  Ii^  general. —  Early  in  the 
administration  of  the  presait  law,  the  injimction  was  frequently  used  to 
prevent  the  dissipation  of  assets  to  which  the  bankrupt  had  title.*^^  Through 
this  power  a  court  may  extend  the  powers  of  receivers  appointed  under 
§  2  (3) ;  in  the  exercise  of  it  the  court  may  compel  the  surrender  by  a 
bankruptcy  of  his  property..  It  is  frequently  called  upon  to  justify  the  making 
of  orders  and  the  issuing  of  process  required  for  the  due  administration  of 
the  bankrupt's  esTtate.  Many  instances  of  such  orders  and  process  might  be 
here  cited,  but  it  seems  more  appropriate  to  refer  to  them  in  connection  with 
other  parts  of  the  act.  The  power  to  enjoin  is  inherent  in  the  court  of 
bankruptcy  as  a  court  of  equity.  It  includes  the  power  to  grant  stays, 
conferred  by  §  11,  of  pending  suits  in  other  courts.  That  the  broad  phrasing 
of  subdivision  15  amoimts  to  an  express  ratification  of  this  inherent  power 
has  not  been  doubted.  The  exercisfe  of  it,  like  the  quasi-criminal  remedy 
of  contempt,  is  essential  to  the  due  enforcement  of  the  act,  as  was  the  addi- 
tional process  of  seizure  when  the  act  complained  of  amounted  to  ^ai  act  of 
bankruptcy  or  other  fraud  on  the  act^^^  The  power  when  exercised,  is  subject 
to  the  same  rules  and  limitations  as  in  the  case  of  a  writ  of  injimction  issued 
under  other  circumstances;  for  instance  its  use  is  availiable  to  prevent  the 
infliction  of  threatened  or  imminent,  and  not  mere  possible  injury.®^'    Where, 


foKement  of  the  rights  and  equities  of  the 
various'  parties  interested  in  the  estate  of 
the  bankrupt  company/'  Citing  In  re  Seigel- 
HiUman  Dry  Goods  Co.  (D.  C,  Mo.),  7  Am. 
B.  R.  351,  111  Fed.  980-983;  Bodge  v.  Norlin 
(C.  C.  A.,  8th  Cir.),  13  Am.  B.  R.  176,  133 
Fed.  36a-368,  66  C.  C.  A.  425;  Bardes  v. 
Hawarden  Bank,  178  U.  S.  524-535,  4  Am. 
B.  R.  163,  20  Sup.  Ct.  1000,  44  L.  Ed.  1175. 
The  power  should  be  exercised  so  as  to  facili- 
tate the  prompt  settlement  of  bankrupt  es- 
tates, and  technical  pleas  should  be  disre- 
garded when  no  injustice  will  result.  In  re 
Musica  &  Son  (D.  C,  La.),  30  Am.  B.  R.  556, 
205  Fed.  413. 

808.  In  re  Cohen  (D.  C,  111.),  14  Am.  B.  R. 
356,  126  Fed.  599;  In  re  Lipke  (D.  C,  N. 
Y.),  3  Am.  B.  R.  569,  98  Fed.  970;  In  re 
Fleischer  (D.  C,  N.  Y.),  18  Am.  B.  R.  194, 
151  Fed.  82;  Matter  of  Berkowitz  (D.  C, 
N.  J.),  22  Am.  B.  R.  231,  173  Fed.  1012. 
Compare  In  re  Ketchum  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  532,  108  Fed.  35. 

809.  U.  S.  ex  rel.  Kelly  v.  Peters  (D.  C, 
111.),  22  Am.  B.  R.  177,  166  Fed.  613. 

310.  BiU  of  particulars. —  Under  section 
63b  and  section  2(15)  of  the  bankruptcy  act, 
a  referee  may  in  his  discretion  require  cred- 
itors to  file  a  bill  of  particulars  as  to  a 
certain  item  of  their  claim,  whether  liqui- 
dated or  unliquidated.    Matter  of  Siegel  Co. 


(D.  C,  Mass.),  35  Am.  B.  R.  128,  228  Fed. 
368. 

811.  For  instance,  see  In  re  Gutwillig  (€. 
C.  A.,  2d  Cir.j,  1  Am.  B.  R.  388,  92  Fed.  337, 
Dvliich  is  typical  of  the  earlier  cases,  and 
In  re  Kleinhans  ( D.  C,  N.  Y. ) ,  7  Am.  B.  R. 
604,  113  Fed.  107;  In  re  Smith  (D.  C,  Ga.), 
8  Am.  B.  R.  55,  113  Fed.  993;  In  re  Tune  (D. 
C,  Ala.),  8  Am.  B.  R.  285,  115  Fed.  906,  and 
In  re  Gutman  (D.  C,  N.  Y.),  8  Am.  B.  R. 
252,  114  Fed.  1009,  among  the  later  caaea. 
Nor  is  it  thought  that  the  cases  of  In  re 
Shoemaker  (D.  C,  Va.),  7  Am.  B.  R.  437,  112 
Fed.  648,  and  In  re  Wells  (D.  C,  Mo.),  8 
Am.  B.  R.  76,  114  Fed.  222,  hrfve,  save  in 
their  respective  districts,  abridged  this  very 
necessary  power.  Verbal  notice*  of  the  injunc- 
tion has  Deen  held  enough.  In  re  Krinsky 
Bros.  (D.  C,  N.  Y.),  7  Am.  B.  R.  635,  112 
Fed.  972.  For  analogous  cases,  see,  also, 
under  section  eleven  of  jthis  work. 

318.  In  re  Etheridge  Furniture  Co.  (D.  C, 
Ky.),  1  Am.  B.  R.  112,  92  Fed.  329;  In  re 
Sievers  (D.  C,  Mo.),  1  Am.  B.  R  117,  91 
Fed.  366;  In  re  De  Gottardi  (D.  C,  Cal.), 
7  Am,  B.  R.  723,  114  Fed.  328. 

313.  Matter  of  Penn  Development  Co.  (D. 
C  Cal.),  33  Am.  B.  R.  739,  220  Fed.  222. 
As  to  injunctions  to  restrain  disposition  of 
property  transferred  fraudulently,  see  Moore 
on  Fraudulent  Conveyances,  VoL  2,  p.  104 1<- 
1046. 


§  2,  (15).]  Injunctions  Othbb  than  Against  Suits. 
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however,  the  property  at  which  the  process  was  aimed  was  claimed  adversely 
by  anollier  and  in  that  other's  possession,  the  Supreme  Oonrt's  decision 
in  the  Bardes  case,  at  once  made  it  doubtful  whether  this  jurisdiction  could 
longer  be  ezercised.^^^  This  doubt  has  now  been  removed  by  the  amendments 
of  1903.*^  It  may  be  suggested,  however,  that  Bryan  v.  Bemheimer,  supra, 
having  affirmed  the  doctrines  of  the  earlier  decisions  and  to  that  extent  limited 
the  Bardes  case,  the  power  to  take  a  bankrupt's  property  from  the  possession 
of  one  who  holds  it  under  a  transfer  which  is  in  itself  an  act  of  bankruptcy, 
and  the  lesser  povcrer  of  enjoining  his  disposition  of  it,  have  always  been 
available.'^^  Indeed,  the  reasoning  of  Bryan  v.  Bemheimer  indicates  that 
where  the  possession,  though  adverse,  is  through  an  act  which  amounts  tb 
a  fraud  on  the  law,  though  possibly  not  an  act  of  bankruptcy,  the  power  to 
enjoin  existed  even  before  the  amendment  of  §  23-b  by  the  act  of  1903.*^^  In 
any  event,  as  the  law  now  stands,  ample  authority  exists  to  prevent  by  in- 
junction the  disposition  of  property  in  the  possession  of  adverse  claimants, 
pending  the  determination  of  the  controversy  as  to  the  title  of  such  property,'** 
provided  there  is  no  unreasonable  delay  on  the  part  of  the  attacking  creditors.'*' 
(2)  Acts  peiob  to  adjudication. —  When  a  petition  is  filed  the  bank- 
ruptcy court  may  restrain  by  injunction  the  commission  of  any  act  that  will 
interfere  with  or  prevent  the  due  administration  of  the  act,"*^  for  the  purpose 


S14.  See  In  re  Ward  (D.  €.,  Ma8S.)>  5 
Am.  B.  R.  216,  104  Fed.  9S6. 

lis.  See  Section  Twenty-three  of  this  work. 

lajimction  to  restrain  disposition  of  prop- 
erty.—  In  the  case  of  In  re  Norris  (D.  C., 
N.  Y.),  24  Am.  6.  R.  444,  177  Fed.  508,  the 
eonrt  said:  "Under  the  eircumatanceo,  it 
would  seem  that  the  only  safe  way  to  protect 
the  rights  of  the  creditors  is  to  continue  the 
injonetion  until  the  rights  of  the  parties 
have  been  determined  by  a  proper  tribunal. 
Formerly  it  waa  doubtful  whether  a  court  of 
bankruptcy  could  take  jurisdiction  to  re- 
strain the  disposition  of  property  in  pos- 
session of  a  third  person  claiming  title 
thereto;  but  the  case  of  Bryan  v.  Bemlieimer, 
181  U.  S.  188,  5  Am.  B.  R.  623,  21  Sup.  Ct. 
557,  45  L.  £d.  814,  and  the  amendment  of 
1903  (Act  Feb.  5,  1903,  c.  487,  |  8,  32  dtat. 
798  [U.  S.  Comp.  St.  Supp.  1909,  p.  1312]) 
to  section  23-b  of  the  bankruptcy  act,  re- 
moves any  doubt  that  may  theretofore  have 
existed  as  to  such  power.  If  the  proposed 
sale  of  the  property,  which  is  in  the  pos- 
session of  t!he  wife  of  the  bankrupt  therein, 
is  not  enjoined  during  the  pendency  of  the 
plenary  action,  it  is  not  difficult  to  perceive 
that  the  interests  of  the  general  creditors 
are  liable  to  suffer."  Citing  Ck>Uier  on  Bank- 
ruptcy (7th  ed.)  p.  50. 

lie.  See  In  re  Bender  (D.  C,  Ark.),  5 
Am.  B.  R.  632,  106  Fed.  873;  B.  c,  on  appeal 
iub  nom.  In  re  Young  (C.  G.  A.,  8th  Oir.), 
7  Am.  B.  R.  14,  111  Fed.  158. 

317.  Xote  also  In  re  Currier  <Ref.,  K.  Y.), 
5  Am.  B.  R.  639. 

318.  Lawrence  v.  Lowri^  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  996;  Blake  v.  Nes- 
bet  (D.  C,  Mo.),  16  Am.  B.  R.  269,  144  Fed. 
279:    Matter   of   Berkowitz    (D.   C,  N.   J.), 


22  Am.  B.  R.  233,  173  Fed.  1013;  In  re 
Norris  (D.  C,  N.  Y.),  24  Am.  B.  R.  444, 
177  Fed.  598.  See  oases  cited  Am.  B.  R. 
Dig.  i  669. 

819.  Injunction  against  officers  of  corpora- 
tion; delay. —  Where  there  is  no  testimony 
tending  to  show  that  property  in  the  pos- 
session of  an  officer  of  a  bankrupt  corpora- 
tion really  belongs  to  the  corporation  or  that 
it  has  any  interest  therein,  and  where  there 
is  nothing  to  challenge  the  officer's  claim  of 
personal  ownership  except  suspicion  due  to 
the  general  situation,  any  impounding  of  the 
property  while  petitioning  creditors  look  for 
evidence  at  least  approaches  the  margin  line 
of  the  rightful  exercise  of  power ;  but  in  any 
event,  onlv  the  briefest  practicable  delay  can 
be  allowed,  and  the  exercise  of  diligence  must 
be  imposed  upon  the  attacking  creditors. 
Matter  of  MoGurley  (C.  C.  A.,  6th  Cir.), 
33  Am.  B.  R.  612,  219  Fed.  159. 

880.  In  re  Hornstein  (D.  C,  N.  Y.),  10 
Am.  B.  R.  308,  122  Fed.  266,  in  which  it  was 
held  that  the  court  has  power  between  the 
time  an  involuntary  petition  is  filed  and  the 
selection  of  a  trustee,  to  enjoin  all  persons 
within  its  jurisdiction  from  doing  any  act 
that  will  interfere  with  or  prevent  the  due 
administration  of  the  bankruptcy  act,  and 
comity  does  not  require  said  court  to  compel 
persons  whose  rights  are  seriously  jeopardized 
by  proceedings  in  a  State  court  to  resort 
thereto  for  protection.  In  re  Snrith  (D.  C, 
Ga.),  8  Am.  B.  R.  55,  113  Fed.  993;  In  re 
Goldberg  (D.  C,  N.  Y.),  9  Am.  B.  R.  166, 
117  Fed.  692;  In  re  Hines  (D.  C,  Ore.),  16 
Am.  B.  R.  538,  144  Fed.  147;  Matter  of 
Schow  (D.  C.|  Conn.),  32  Am.  B.  R.  494, 
213  Fed.  514. 


78 


COUBTS   OF   BANKJftUPTCY    AND   JuBlSDICTION,  [§    2,    (15). 


of  preserving  the  statu  quo  of  the  property  until  it  may  be  ascertained  whether 
or  not  an  adjudication  should  be  decreed.^^ 

(3)  Injunction  to  bestbain  sai<E8. —  Under  this  elause  4  court  of 
bankruptcy  may  restrain  a  sale  of  the  property  of  a  bankrupt  corporation, 
at  the  instance  of  its  treasurer,  to  pay  debts  secured  by  a  trust  deed  cover- 
ing all  the  property,  where  it  appears  that  the  interests  of  all  the  parties 
would  be  protected  by  selling  the  property  under  the  direction  of  the 
bankruptcy  court.^^  The  court  may  enjoin  the  sale  of  real  property  under 
foreclosure  in  a  state  court,  where  necessary  to  protect  the  interests  of  credi- 
tors of  a  bankrupt  who  has  a  substantial  interest  in  such  property ;  ^^  but  the 
court  should  not  intervene  where  the  interests  of  the  bankrupt's  creditors 
in  the  property  would  be  protected  amply  in  the  state  court.^^  Whefe  the 
judgment  of  foreclosure  antedated  the  four  months'  period  before  adjudication, 
the  injunction  will  be  denied.*^  A  bankruptcy  court  may  not  restrain  a  sale 
by  the  pledgee  of  property  held  by  him  under  a  valid  agreement  of  pledge  by 
the  bankrupt  and  pursuant  to  its  terms.^^  Such  a  pledge  and  the  rights  of 
the  parties  thereto  are  governed  by  the  law  of  the  State  where  made,^  and, 
being  valid  and  not  forbidden  by  any  provision  of  the  bankruptcy  act,  cannot 
be  interfered  with  by  the  court.  A  sale  by  a  receiver  of  a  corporation,  who 
has  been  in  possession  for  a  considerable  time  prior  to  bankruptcy,  should 
not  be  restrained  unless  it  clearly  appears  that  the  interests  of  creditors 
will  be  thereby  jeopardized.^^ 

(4)  Otheb  instances  whbee  injunction  will  issue. —  The  power  will 
be  exercised  to  protect  the  bankrupt  from  the  enforcement  of  a  penalty 
imposed  by  a  State  law  or  city  ordinance,  for  a  failure  to  pay  a  dischargeable 
debt;^^®  and  to  protect  the  bankrupt  from  arrest  while  attending  court  or 
engaged  in  the  performance  of  a  statutory  duty.*®^  Injunction  will  lie  to 
prevent  removal  of  property  to  a  foreign  country  which  is  alleged  to  have 


381.  Matter  of  Schow  (D.  C,  Conn.),  32 
Am.  B.  R.  494,  213  Fed.  514;  In  re  Hines 
(D.  C,  Ore.),  16  Am.  B.  R.  538,  144  Fed. 
147. 

332.  In  re  Jersey  Island  Packing  Co.  (C. 
C.  A.,  9th  Cir.),  14  Am.  B.  R.  689,  138  Fed. 
625. 

323.  Jurisdiction  to  enjoin  sale  under 
mortgage  foreclosure. —  A  bankruptcy  court 
has  jurisdiction  to  stop  the  sale  of  a 
bankrupt's  property  under  a  mortgage  fore- 
closure in  a  State  court  where  absolutely 
necessary  under  the  facts  of  the  particular 
case  in  order  to  protect  the  rights  of  the 
creditors  or  the  trustee,  which  would  other- 
wise be  lost  or  impaired.  Whether  or  not  a 
sale  should  be  enjoined,  however,  is  a  ques- 
tion of  discretion  and  policy  in  each  case 
under  its  peculiar  facts.  Broach  v.  MuUis 
(D.  C,  G«.),  35  Am.  B.  R.  841.  228  Fed. 
551. 

Where  a  bankrupt  has  any  substantial 
equity  in  real  estate  sought  to  be  sold  in 
foreclosure  and  partition  actions,  such  sale 
should  be  stayed  until  a  trustee  is  appointed 
and  qualified  so  that  he  may  protect  the  in- 
terests of  the  general  creditors  in  such  prop- 
erty. Matter  of  Morse  (D.  C,  N.  Y.),  32 
Am.  B.  R.  207.  210  Fed.  900. 

324.  Where  the  trustee  may  assert  all  the 


rights  he  has  in  the  State  court  and  where 
the  sheriff  of  the  State  court  has  seized  the 
property,  the  rule  of  comity  prevailing  be- 
tween the  courts  would  constrain  a  bank- 
ruptcy court  to  deny  an  injunction.  Broach 
V.  Mullis  (D.  C,  Ga.),  36  Am.  B.  R.  841, 
228  Fed.  651. 

326.  Broach  v.  Mullis  (D.  C,  Ga.),  35  Am. 
B.  R.  841,  228  Fed.  551. 

Sale  of  real  estate. —  A  bankruptcy  court 
has  not  jurisdiction  to  stay  the  «ale  of  real 
estate  duly  seized  under  a  judgment  rendered 
in  an  action  to  foreclose  a  mortgage,  ren- 
dered long  prior  to  the  four  months  preced- 
ing the  petition  and  adjudication  of  the  mort- 
gagor. Sample  v.  Beasley  (C.  C.  A.,  5th 
Cir.),  20  Am.  B.  R.  164,  158  Fed.  606. 

326.  Matter  of  Mayer  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  356,  156  Fed.  432. 

327.  Hiscock  v.  Varick  Bank,  208  U.  S. 
26,  18  Am.  B.  R.  1. 


\.  In  re  Steelingworth  Ry.  Supply  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  342,  164  Fed.  591. 

329.  In  re  Hicks  (D.  C,  N.  Y.>,  13  Am. 
B.  R.  654,  133  Fed.  739;  In  re  Home  Dis- 
count Co.  (D.  C.  Ala.),  17  Am.  B.  R.  168, 
187.  147  Fed.  538. 

330.  Matter  of  Adler  (C.  C.  A.,  2d  Olr.)> 
16  Am.  B.  R  414,  144  Fed.  659. 
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been  preferentially  transferred.^^  Where  a  contract  is  in  existence  in  which 
the  bankrupt  has  a  valuable  interest,  the  court  may,  at  the  instance  of  the 
trustee,  restrain  the  violation  of  such  contract^^ .  AnidwjjftfyAm  to  prevent 
the  breach  of  a  contract  is  a  negative  specific  enforccanent  of  it,  and  the  test 
of  the  jurisdiction  of  equity  to  grant  such  an  injunction  is  Ihe  inadequacy  of 
the  legal  remedy  .^®^ 

c.  Practice. —  Jhis  protective  processs  is  frequently  resorted  to  in  involun- 
tary cases,  sometimes  being  induded  in  and  sometimes  following  the  order 
appointing  a  receiver.  Where  possible,  the  order  granted  idiould  be  in  the 
nature  of  a  temporaiy  stay,  coupled  with  a  show  cause  returnable  on  a  day 
certain.  The  use  of  the  writ  itself  is,  however,  ^not  iiifnwl,  and,  there 
being  no  limitation  on  its  operation,  as  there  is  on  the  writ  issued  under 
§  11,  it  remains  in  force  until  modified  or  disssolved.  Any  one  aggrieved 
ean,  on  proper  notice,  move  to  dissolve.  The  application  both  for  and  to 
dissolve  ihe  injunction  may  be  made  on  petition  or  affidavits,  entitled  in  the 
ease,  and,  if  after  the  adjudication,  should  be  made  to  the  referee.^^  It  has 
been  thought  that  the  referee  can  grant  no  more  than  a  temporary  stay,  the 
Supreme  Court  having,  by  General  Order  XII,  limited  the  granting  of  in- 
junctions on  suits -to  the  judge.  But  this  general  order  affects  the  injunc- 
tion here  discussed  only  by  analogy.  Since  Mueller  v.  Nugent,  supra,  it 
would  seem  that  the  referee,  being  vested  with  all  the  functions  of  a  court 
of  bankruptcy  save  a  few,  not  inclusive  of  the  power  to  enjoin,  may  grant 
permanent  injunction  orders  having  all  the  force  of  like  orders  issuing  from 
the  judge,  except  to  stay  proceedings  of  a  court  or  ^n  officef^of  the  United 

State  or  of  a  State.^ 

d.  Precedents  under  ihe  law  of  1867. —  For  precedents  as  to  principles  as  well 

as  practice,  see  discussion  of  injunctions  against  suits  under  Section  Eleven.^^ 


XIII.     TAXATION  OF  COSTS. 


By  subdivision  18  of  this  section  a  court  of  bankruptcy  may  "  tax  costs, 
whenever  they  are  allowed  by  law,  and  render  judgments  therefor  against 


aSl.  Pyle  V.  Texas  Transport  ft  Terminal 
Co.  (D.  C,  La.),  25  Am.  B.  R.  829,  185 
Fed.  300. 

88S.  Authority  to  restraiii  vfolation  of 
contract  with  truatee.^ — A  court  of  bank- 
ruptcy has  jurisdiction,  on  the  application 
of  the  trustee  in  bankruptcy  of  a  brewing 
company,  by  injunction  to  compel  the  owner 
and  lessor  of  certain  premises  and  the  Iea«ee 
thereof  to  purchase  malt  liquors  exclusively 
from  the  trustee  during  the  period  of  a  cer- 
tain lease,  the  payment  of  which  the  bank- 
rupt liad  guaranteed,  in  consideration  of  the 
tenant  purchasing  malt  liquors  from  it  ex- 
elnaively,  especially  where  the  trustee  had 
withdrawn  opposition  to  dispossess  proceed- 
ings under  an  oral  agreement  by  the  owner 
and  a  proposed  new  tenant  that  the  latter 
would  enter  into  an  agreement  similar  to 
the  contract  with  the  first  tenant,  to  purchase 
malt    liquors  exclusively   from  the   trustee. 


Matter  of  Consumers'  Albany  Brewing  Co. 
(D.  C,  N.  Y.),  35  Am.  B.  R.  368,  224  Fed. 
236. 


\,  1  Joyce  on  Injunctioin,  p.  646,  $  429, 
and  cases  cited. 

334.  For  form  of  petition  for  injunction 
other -tlian  against  suits,  see  Form  No.  73, 
po9t. 

385.  Gen.  Ord.  XII,  3;  In  re  Berkowitz 
(D.  C,  Pa.),  16  Am.  B.  R.  251,  143  Fed. 
j&98;  In  re  Steuer  (D.  C,  Mass.),  5  Am.  B. 
R.  209,  214,  104  Fed.  976,.  ^,  J' 

F6r  forms  of  refefee^s  stavs  and  show 
cause  orders,  and  orders  that  writs  of  injunc- 
tion shall  issue,  see  Forms  Nos.  74>75,  post 
and  Hagan  &  AIexander*^B  Bankruptcy  Forms. 

88€.  See  also  Irving  v.  Hughes,  Fed.  Cas. 
7,076;  In  re  MuUer,  Fed.  Cas.  9,912;  Kellogg 
V.  Russell,  Fed.  Cas.  7,666;  U.  S.  ex  rel. 
Hyde  v.  Bancroft,  Fed.  Cas.  14,513;  In  re 
South  Side  R.  R.  Co.,  Fed.  Cas.  13,190. 
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the  unsaocesflful  party,  or  the  successful  party  for  cause,  or  in  part  against 
each  of  the  parties,  and  against  estates,  in  proceedings  in  bankruptcy."  The 
costs  for  which  payment  is  herein  authorized  are  such  as  are  allowed  by 
this  act  arising  from  the  bankruptcy  proceedings  in  the  administration  of  the 
estate.^^  The  costs  taxable  under  this  subdivision  are  something  different 
from  &e  costs  allowed  as  fees  and  mileage  of  witnesses,  and  the  allowances 
to  the  attorneys,  which  are  considered  under  other  sections  of  the  act^^  So 
too,  allowances  for  fees  of  stenographers  are  expressly  provided  for  under 
§  38-a  (5)  and  will  be  considered  under  that  section.  Costs  must  be  allowed 
in  all  involuntary  cases  where  the  adjudication  is  contested.^^  Only  costs 
allowed  by  law  aiay  be  taxed.  Where  there  it  no  specific  provision,**®  this 
subdivision  seems  to  assimilate  costs  in  bankruptcy  to  those  under  the  equity 
practice  in  the  United  States  courts.^^  Under  llie  former  law,  it  was  held  that 
costs  might  be  allowed  the  prevailing  party  in  a  proceeding  to  set  aside  a  dis- 
charge;*** under  the  present  law,  the  same  has  been  held  as  to  a  proceeding 
for  a  discharga***  Where  the  bankrupt  consents  costs  may  be  paid  from  the 
proceeds  of  the  sale  of  exempt  property,  even  if  a  creditor  having  an  equitable 
lien  thereon  objects  to  such  payment.***  Precedents  as  to  costs  on  appeal  will 
be  found  in  the  foot-note.***^  It  seems,  too,  that  under -the  previous  law, 
costs  were  allowed  against  creditors  who  unsuccessfully  contested  the  validity 


SS7.  Coats  in  admiiiiatratioii  of  estate.-:- 
In  the  case  of  Matter  of  Kyte  (D.  €.,  Pa  ), 
26  Am.  B.  R.  507,  189  Fed.  531,  the  court 
said :  "  Administration  of  an  estate  has  been 
defined  to  mean,  a  term  applied  to  denote 
the  management  of  an  estate  by  a  person 
appointed  by  authoritT  of  law  to  take  charge 
thereof  in  place  of  the  legal*  owner.  In  a 
baikruptcy  court  the  legal  owner  of  the 
estate  is  the  banjpnipt,  who  is  required  to 
turn  over  his  entire  estate  to  some  one  to  be 
designated  by  the  creditors  and  approved  by 
the  court,  for  the  purpose  of  administering 
the  same  for  the  benefit  of  all  the  bankrupt's 
creditors.  All  acts  necessary  to  be  done  to 
accomplish  the  purpose  of  converting  the 
assets  of  the  estate  and  distributing  the  same 
to  and  amongst  the  creditors  legally  entitled 
thereto,  as  well  as  any  act  tending  to  increase 
the  value  of  the  estate,  or  in  some  material 
manner  benefit  the  estate  of  the  bankrupt, 
whereby  the  general  interests  of-  all  the  cred- 
itors may  be  advanced,  constitute  the  ad- 
ministration of  the  estate.  The  intent  of  the 
law  is  to  administer  the  estate  for  the  gen- 
eral interests  of  all  the  creditors  with  the 
least  possible  expense,  and  to  this  end  when 
any  proposition  of  interest,  as  well  as  detri-. 
menial  to  the  creditors  is  made,  the  law  pro- 
vides that  all  the  creditors  shall  have  notice 
of  a  time  and  place  to  meet  and  either  assent 
to  or  disapprove  of  such  proposition.  This 
undoubtedly  is  a  provision  of  the  law  which 
has  been  created  to  throw  a  safeguard  around 
the  interests  of  the  creditors  so  that  the 
opportunity  for  abuse  or  mismanagement  of 
their  interests  may  be  reduced  to  a  mini* 
mum." 


388.  See  Bankr.  Act,  |§  62  and  64,  post, 
888.  See  Bankr.  Act,  |  3-e  and  General 
Order  XXXIV.  See  also  In  re  Ghiglione 
(D.  C,  N.  Y.),  1  Am.  B.  R.  680.  93  Fed.  186; 
In  re  Morris  (D.  C,  Pa.),  7  Am.  B.  R.  709, 
115  Fed.  591;  Clark-Herrin<^ampbell  Co.  v. 
Claflin  Co.  (C.  C.  A.,  6th  Cir.),  33  Am.  B. 
R.  414,  218  Fed.  429. 

840.  As,  for  instance^  in  Bankr.  Act,  $  3-e. 

841.  See  the  Equity  Rules  and  local  rules 
in  the  different  districts. 

Attorney's  docket  fee  on  hearing  before 
referee. —  A  referee  in  bankruptcy  is  not  a 
**  referee  "  within  the  meaning  of  section  824 
of  the  U.  S.  Revised  Statutes,  allowing  a 
docket  fee  of  twenty  dollars  "  on  a  trial  .  .  ■ 
before  referees,  or  on  a  final  hearing  in 
equity"  ....  Nor  is  a  hearing  upon  a 
claim  against  the  bankrupt  estate  ''a  final 
hearing"  within  the  meaning  of  the  statute. 
Hence,  a  docket  fee  should  not  be  allowed 
under  the  statute  on  the  hearing  of  a  claim 
before  the  referee.  Peck  v.  Richter  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  11,  217  Fed.  880. 

848.  In  re  Holgate,  Fed.  Cas.  6,601. 

848.  Bragassa  v.  St.  Louis  Ovcle  (€.  C. 
A.,  6th  Cir.),  5  Am.  B.  R.  700,  l07.Fed.  77. 
Compare  also  In  re  Wolpert  (Ref.,  N.  Y.). 
1  Am.  B.  R.  436,  and  In  re  Gaylord  <D.  C, 
N.  Y.),  5  Am.  B.   R.  805,   106  Fed.  833. 

844.  In  re  Castleberry  (D.  €.,  Ga.),  16 
Am.  B.  R.  430,  143  Fed.  1018. 

846.  In  re  Orman  (C.  C.  A.,  5th  Cir.),  5 
Am.  B.  R.  698,  107  Fed.  101 ;  In  re  Dickson 
(D.  C,  N.  Y.),  7  Am.  B.  R  679,  111  Fed. 
726;  Matter  of  Joaephson  (D.  C,  Ga.),  9 
Am.  B.  R.  608,  121  Fed.  142. 
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of  claims,'^  and  that,  if  the  trastee  refused  to  object  to  claims,  creditors 
successfiillj  contesting  tiie  same  were  allowed  costs  out  of  the  estate.*^^  Where 
an  involuntary  petition  is  dismissed  for  want  of  jurisdiction  costs  cannot  be 
allowed  to  the  successful  party .^^  But  costs,  to  be  taxable  under  this  sub- 
division, must  be  incurred  "  in  proceedings  in  bankruptcy."  Costs  may  be 
taxed  by  the  referee.®^ 


L  In    re   Troy    Woolen    Co.,    Fed.    Cas.  848.  In  re  WiUiams  (D.  C,  Ark.),  9  Am. 

14,203.  B.  R.  736,  1^  Fed.  34. 

847.  In  re  Little  River  Lumber  Co.  <D.  C,  848.  In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R. 

AA.),  3  Am.  B.  R.  882,  101  Fed.  568.  710. 
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SECTION   THREE. 


ACTS  OF  BANKRUPTCY. 

§  3.  Acts  of  Bankruptcy. —  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  removed, 
or  permitted  to  be  concealed  or  removed,  any  part  of  his  property 
with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them ; 
or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  ono 
or  more  of  his  creditors  with  intent  to  prefer  such  creditors  over  his 
other  creditors;  or  (3)  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal  proceedings,  and  not 
having  at  least  five  days  before  a  sale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference  vacated  or  discharged  such  prefer- 
ence; or  (4)  made  a  general  assignment  for  the  benefit  of  his  creditors, 
or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or 
because  of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of 
his  property  under  the  laws  of  a  State,  of  a  Territory,  or  of  the  United 
States;*  or  (5)  admitted  in  writing  his  inability  to  pay  his  debts  and 
his  willingness  to  be  adjudged  a  bankrupt  on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after 
the  commission  of  such  act.  Such  time  shall  not  expire  until  four 
months  after  (1)  the  date  of  the  recording  or  registering  of  the 
transfer  or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder,  delay,  or 
defraud  his  creditors  or  for  the  purpose  of  giving  a  preference  as 
hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of  his 
creditors,  if  by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  w^hen  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  property  unless 
the  petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment. 

cit  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy 
instituted  under  the  first  subdivision  of  this  section  to  allege  and 
prove  that  the  party  proceeded  against  was  not  insolvent  as  defined 
in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and  if 

*  Amendment  of  1913  in  italics. 
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solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceed- 
ings shall  be  dismissed,  and  under  said  subdivision  one  the  burden 
of  proving  solvency  shall  be  on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as 
hereinbefore  provided  under  the  second  and  third  subdivisions  of 
this  section  takes  issue  with  and  denies  the  allegation  of  his 
insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing, 
with  his  books,  papers  and  accounts,  and  submit  to  an  examination, 
and  give  testimony  as  to  all  matters  tending  to  establish  solvency  or 
insolvency,  and  in  case  of  his  failure  to  so  attend  and  submit  to 
examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of 
having  another  adjudged  a  bankrupt,  and  an  application  is  made 
to  take  charge  of  and  hold  the  property  of  the  alleged  bankrupt,  or 
any  part  of  the  same,  prior  to  the  adjudication  and  pending  a  hearing 
on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  court 
a  bond  with  at  least  two  good  and  sufficient  sureties  who  shall  reside 
within  the  jurisdiction  of  said  court,  to  be  approved  by  the.  court  or 
a  judge  thereof,  in  such  sum  as  the  court  shall  direct,  conditioned 
for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  and  detention  of  the  property  of 
the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  the  court  or  withdrawn  by  the 
petitioner,  the  respondent  or  respondents  shall  be  allowed  all  costs, 
counsel  fees,  expenses,  and  damages  occasioned  by  such  seizure, 
taking,  or  detention  of  such  property.  Counsel  fees,  costs,  expenses, 
and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by 
the  obligors  in  such  bond. 


AnalocQUS  proviaions.    In  U.  S.:     Act  of  1867,  K  3^  (as  amended  by  Act  of  July  27,  1868), 

R.  S.,  §  5021    (as  amended  by  Acts  of  June  22,  1874,  and  July  26,   1876),  Act 

of  1841,  S  1;  Act  of  1800,  M   1,  2. 
In  Eng.:     Act  of  1883,  §  4;  Act  of  1800,  fi  1. 
Cross-references:     To  the  law.     See  ij^enerally  as  to  definitions,  |  1 ;  as  to  jurisdiction  of 
bankruptcy  court.  $  2. 

Fraudulent  transfers,  concealment  of  assets,  etc.,  |§  14-b(4),  67-c,  70. 

Preferential  transfers,  ${f  4,  59,  60-a-b,  67-c. 

Preferences  through  legal  proceedings.  fS  60-a,  67-c(l),  8. 

Four  months'  period,  H  59,  60-a-c,  67-c,  f. 

Insolvency,  )§  1   (15),  60-b,  67-c,  f. 

Diamissal  of  proceedings,   |§   18-b-d,  59. 

Bonds  of  petitioner,  U  2(3,  15),  59. 
To  the  general  orders:     Generally  to  V,  VI,  VII,  VIII,  IX. 
To  the  forms:     Nos.  3,  4,  5,  6,  7,  8,  9,  10. 
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SYNOPSIS   OF   SECTION. 
ACTS  OF  BANKRUPTCY 

I.  Acts  of  Bankruptcy  in  General,  86. 

a.  History  and  analogies,  86. 

b.  Comparative  legidaiiorif  86. 

c.  Former  United  States  ^attUeSy  87. 

d.  Construction  of  the  section,  87. 

(1)  In  general,  87. 

(2)  Rule  op  construction,  87. 

(3)  Not  applicable  to  voluntary  bankruptcy,  88. 

e.  Insolvency;  when  essential,  88. 

(1)  In  general,  88. 

(2)  Pleading  insolvency;  solvency  as  a  defense,  88. 

(3)  Time  op  insolvency,  89. 

(4)  Proof  op  insolvbnW,  89. 

(6)  Insolvency  op  partnership,  90. 

n.  Acts  of  Bankruptcy  Under  Present  Law,  go. 

a.  First  act  of  bankruptcy;  a  fraudulent  transfer,  90. 

(1)  In  general,  90. 

(2)  By  whom  made,  91. 

(3)  Disposition  of  property,  91. 

.    (I)  Statute  of  frauds,  91. 

(II)  Particular  transactions;  chattel  mortgages,  92. 

(III)  Conveyances  as  security,  92. 

(IV)  Cash  sales  and  payments,  93. 
(V)    Voluntary  transfers,  93. 

(VI)   Change  of  tide,  93. 

(4)  Meaning  op  words  of  devolution,  93. 

(5)  Intent  to  hinder,  delay  or  defraxtd,  94. 

(I)  In  general,  94. 
(II)  Allegations  in  petition,  95. 
(Ill)    Proof  of  intent,  96. 

(6)  Insolvency,  97. 

(7)  Creditors  or  any  of  them,  98, 

(8)  Comparison  with  other  sections,  98. 

b.  Second  act  of  bankruptcy;  a  preferential  transfer,  98. 

(1)  In  general,  98. 

(2)  Transfer  of  property,  99. 

(I)  In  general,  99. 
(II)   Mortgage  or  security,  99. 

(III)  Payment  of  money,  100. 

^  (IV)  Confession  of  judgment,  100. 
(V)   Depletion  of  estate,  101. 

(3)  Intent  to  prefer,  102. 

(4)  Proof  of  intent,  103. 
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(5)  Intent  as  distknguishbd  fbom  MonvB^lOS. 

(6)  Allegations  as  to  psbference,  105. 

c.  Third  act  of  bankruptcy;  preference  through  legal  proceedings,  106. 

(1)  In  general,  106. 

(2)  compabison  with  the  act  op  1867,  106. 

(3)  Intent  not  essential,  107. 

(4)  Suffered  or  psbmittbd,  108. 

(5)  Cbeditobs  to  be  affected,  109. 

(6)  Preference,  100. 

(7)  Legal  proceedings,  110. 

(I)  In  general,  110. 
(II)  Attachment  proceedings,  110. 
(Ill)  Receivership;  supplementary  proceedings,  110. 
(IV)  Distress  for  rent;  statutory  liens,  111. 

(8)  Sale  or  disposition,  111. 

(9)  Vacating  or  discharging  preference,  112. 

(I)  In  generd,  112. 
(II)   Day  set  for  sale,  113. 
(Ill)    Time  when  lien  obtained  immaterial,  113. 
(10)  Construction  of  subsection,  113. 

d.  Fourth  act  of  bankruptcy;  a  general  assignment  or  receivership,  114. 

(1)  In  general,  114. 

(2)  What  constitutes  a  general  assignment,  115. 

(3)  Appointment  of  receiver  or  trustee,  118. 

(I)  In  general,  119. 
(II)   Exercise  of  bankruptcy,  jurisdiction,  119. 

(III)  Application  for  receivership,  119. 

(IV)  What  constitutes  appointment,  121. 

(4)  Insolvency  essential,  121. 

(I)  Insolvency  as  sole  grounds,  121. 
(II)  Actual  insolvency,  122. 

(III)  Allegations  as  to  other  grounds  where  insolvency  existed,  122. 

(IV)  Proof  of  insolvency,  124. 

(5)  Meaning  of  words,  125. 

(6)  Precedents  under  former  law,  126. 

(7)  Reference  to  other  sections,  126. 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy,  126. 

(1)  In  general,  126. 

(2)  Essential  elements,  127. 

(I)  In  general,  127. 
(II)  Acts  of  directors  of  corporation,  127. 

(III)  Officers  of  corporation,  129. 

(IV)  Admission  by  partners,  129. 

TIL  When  and  Against  Whom  Petition  May  be  Filed,  129. 

a.  Against  person  who  is  insolvent  and  has  committed  act  of  bankruptcy,  129. 
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in.  When  and  Against  Whom  Petition  May  be  Filed— Continued': 

b.  Time  vnthin  ivhich  petition  musi  be  filedy  130. 

(1)  Within  four  months  after  the  commission  of  the  act,  130. 

(2)  Necessity  for  record  or  possession  to  start  time  running^ 

130. 
IV.  Solvency  as  a  Defense,  132. 

a.  When  ineohency  need  not  he  shown,  132. 

b.  Solvency  and  the  first  act  of  bankruptcy ,  132. 

c.  Solvency  and  the  second  and  third  acts  of  bankruptcy,  133. 

(1)  Proof  of  Insolvency,  133. 

(2)  Production  of  books,  papers,  and  accounts,  134. 

[W.  Bond  on  Taking  Possession  of  Bankrupt's  Property  Before  Adjudication,  135. 

a.  Requirement  as  to  bond,  135. 

b.  Remedies  under  bond;  costs,  135. 


I.  ACTS  OF  BANKRUPTCY  IN  GENERAL. 

a.  EUstory  and  analogies. —  In  most  of  the  continental  bankruptcy  systems, 
acts  of  bankruptcy,  in  our  sense  of  the  term,  are  unknown.  Mere  cessation 
of  payment  is  enough  to  entitle  the  creditors  to  resort  to  the  court.  In 
France,  the  debtor  is  legally  bound  to  notify  the  court  that  he  has  stopped 
payment.  Indeed,  in  several  of  the  Latin  systems,  the  court  may  declare  a 
debtor  a  bankrupt  on  its  own  motion.  Anglo-Saxon  jurisprudence,  while 
allowing  the  debtor  to  initiate  bankruptcy  by  his  own  declaration  or  peti- 
tion, not  only  does  not  otherwise  pennit  the  court  to  adjudicate  save  at  the 
instance  of  creditors,  but  even  affords  further  protection  against  arbitrary 
or  unjust  interference  w^ith  the  property  of  the  individual,  by  providing  that 
he  shall  not  be  amenable  to  bankruptcy  unless  he  has  done  or  suffered  certain 
acts  which  either  amount  to  actual  or  constructive  frauds  on  creditors  or  are 
tantamount  to  declarations  of  hopeless  insolvency.  These  acts  are  called 
under  our  present  statute  "  acts  of  bankruptcy." 

b.  Comparative  legislation.— The  present  English  act,^  as  supplemented  by 
§  1  of  the  amendatory  act  of  1890,  specifies  eight  acts  of  bankruptcy,  four 
of  which^  are  practical  equivalents  of  the  first,  second,  fourth,  and  fifth 
acts  found  in  §  3-a  of  our  law.  Of  the  others,  absconding  or  concealing 
himself  ^  is  ancient,  while  of  the  remaining  three  an  unpaid  levy  outstanding 
for  twenty-one  days*  is  but  little  more  drastic  than  is  our  third  act  of  bank- 
ruptcy, and  the  giving  of  a  notice  by  the  debtor  that  he  has  suspended  pay- 
ments,^ or  the  failure  on  his  part  to  respond  within  seven  days  to  a  demand  to 
pay  a  final  judgment,®  are  but  statutory  recognition  of  the  continental  doctrine 
that  cessation  of  payments  and  the  status  of  bankruptcy  are  one  and  the 
same  thing.  The  two  systems,  therefore,  aside  from  the  difference  which 
grows  out  of  our  definition  of  insolvency,  are,  as  acts  of  bankruptcy,  near 
akin.     There  has  been  a  like  paralleling  at  other  periods.'' 

1.  EngliA  Bankruptcy  Act  of  1883,  §  4.  6.  Eng.  Bankruptcy  Act  of  1883,  §  4(1) -h. 

2.  Id.,  §  4 ( 1 ) -a-b-c-f .  6.  Id.,  §  4(l)-g. 

8.  Id.,  §  4(l)-d.  7.  Compare  the  English  Act  of  1869  with 

4.  Eng.  Bankruptcy  Act  of  1890,  |  1.  our  law  of  1867. 
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c.  Former  ITnited  States  statutes. —  The  acts  of  bankruptcy  in  our  statute 
of  1800^  were  largely  copied  from  those  then  in  force  in  England.  Of  the 
six  acts  of  bankruptqr  in  the  law  of  1841,*  only  three,  the  procuring  or 
suffering  of  a  levy  or  attachment,  the  concealing  of  property  with  intent  to 
prevent  a  levy,  and  the  fraudulently  conveying  or  transferring  of  property, 
are  similar  to  those  now  available;  only  the  last  is  in  effect  an  equivalent 
There  were  nine  acts  of  bankruptcy  under  the  law  of  1867.  The  third  and 
fourth  are  comprised  within  the  present  §  3-a  (1),  and  the  eighth  is  similar 
to  our  §  3-a  (2).  Here  the  similitude  ends,  save  that  the  making  of  a 
general  assignment  became  by  judicial  construction  in  effect  a  tenth  act  of 
bankruptcy.  Our  third,  act  is  new,  as  is  our  fifth.  We  certainly  have  now 
nothing  like  such  once  well-known  acts  of  bankruptcy  as  the  alleged  bank- 
rupt's abscondence,  or  being  in  custody  on  a  civil  judgment,  or,  if  a  banker, 
merchant,  trader,  or  manufacturer,  stoppage  of  payment  for  a  specified  period. 
The  decisions  imder  the  former  law,  while,  of  course,  valuable,  are  not 
always  controlling.^^  Where  the  language  of  the  former  act  has  been  incor- 
porated in  the  present  act,  it  may  be  assumed  that  the  intent  was  to  use  such 
language  with  the  meaning  given  to  it  by  the  courts  under  such  act.^^  The 
practitioner,  when  citing,  should  observe  the  changes  in  §  39  of  the  former 
statute  made  by  the  acts  of  June  22,  1874,  and  July  26,  1876.  It  is  often 
important,  too,  to  note  the  difference  in  phrasing  between  the  two  statutes, 
even  where  there  is  a  seeming  equivalence.^ 

d.  Constmction  of  the  section. —  (1)  In  oenbbal. —  Section  3  clearly  indi- 
cates  what  wrongdoing  or  acts  on  the  part  of  the  bankrupt  must  be  alleged 
in  the  creditors'  petition  and  established  by  them  as  a  part  of  their  proof 
on  the  trial.  Such  a  petition,  prepared  after  carefully  observing  the  pro^ 
visions  of  this  section,  and  of  §  4-b,  indicating  against  whom  such  a  petition 
may  be  filed,  and  §  59-b,  declaring  by  whom  it  may  be  filed,  and  §  2  (1), 
specifying  where  it  may  be  filed,  and  §  18-a,  indicating  how  it  is  served,  and 
§  63-a-b,  specifying  what  are  petitioning  creditor's  debts,  will,  provided  the 
act  of  bankruptcy  relied  on  is  alleged  with  sufficient  detail,  render  the  peti- 
tioners reasonably  secure  against  a  plea  in  the  nature  of  a  demurrer.*' 

(2)  Rule  of  construction. —  The  purpose  of  the  act  as  a  whole  is 
remedial ;  but  this  portion  of  it,  while  not  penal,  is  in  derogation  of  common- 
law  rights.  The  higher  courts  have,  therefore,  quite  uniformly  refused  to 
read  into  this  and  the  corresponding  sections  of  previous  laws,  meanings 
which  do  not  appear  from  the  very  words.**  Strong  reasons  may,  however, 
be  urged  for  a  liberal  construction.   The  law  was  intended  to  compel  prorating. 


8.  Act  of  1800,  I  L 

9.  Act  of  1841,  §  1. 

10.  Compare  Wilson  v.  City  Bank,  17 
Wall.  473,  21  L.  Ed.  723,  with  Wilson  v. 
Xelaon,  183  U.  S.  191,  7  Am.  B.  R,  142, 
46  L.  Ed.  147. 

11.  Huntington  v.  Baskerville  (C.  C.  A., 
8th  Cir.),  27  Am.  B.  R.  219,  192  Fed.  813; 
In  re  Levin  (C.  C  A.,  let  Cir.),  23  Am. 
B.  R.  845,  176  Fed  177,  holding  that  the 
court  will  construe  the  provisions  of  the 
bankruptcy  act  and  of  the  General  Orders  as 
similar  provisions  of  the  Act  of  1867  and 
the  General  Orders  thereunder  were  con- 
strued. 

12.  As  hearing  on  the  purpose  of  Congress 
in  limiting  the  acts  of  hankruptcy  to  those 


discussed  in  detail,  pasty  reference  to  the 
Torrey  hill  in  its  latest  form,  the  so  called 
Lindsay  bill  (see  S  40,  S.  1032,  65th  Con- 
gress, Ist  Session;  and  compare  also  §  2 
of  the  Henderson  substitute,  Cong.  Rec.  55th 
Congress,  2d  Session,  Vol.  31,  p.  2038)  will 
prove  suggestive. 

18.  Compare  Form  No.  3,  and  "  Creditors' 
Petitions  in  Involuntarv  Bankruptcy,"  by 
Mr.  Collier,  1  N.  B.  N.  62. 

14.  Jones  v.  Sleeper,  Fed.  Gas.  7,496;  Wil- 
son V.  City  Bank,  17  WaU.  473,  21  L.  Ed. 
723;  In  re  Empire  Metallic  Bedstead  Co. 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  675,  98  Fed. 
581.  And  see  Maplecroft  Mills  v.  Childs 
(C.  C.  A.,  4th  Cir.),  36  Am.  B.  R.  311,  226 
Fed.  415. 
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by  halting  frauds  and  checking  preferences.  As  has  been  seen,  defined  acts 
of  bankruptcy  are  merely  limitations  expressive  of  the  eaution  inherent 
in  Anglo-Saxon  jurisprudence  when  dealing  with  the  rights  to  property. 
Being  limitations  on  the  operation  of  a  statute  that  is  highly  remedial,  a  broad 
construction,  while  not  perhaps  so  safe^  would  in  the  long  ran  accomplish 
more  equity.^  As  a  rule,  the  statute  as  an  entirety,  as  well  as  its  sections 
other  than  §  3,  are  liberally  construed." 

(3)  Not  appl Arable  to  voluntaby  bankbuptcy. —  The  section  does  not 
apply  to  voluntary  bankruptcy.  A  petition  by  a  voluntary  bankrupt  is  not 
required  to  set  up  any  of  the  specific  acts  of  bankruptcy  contained  in  this 
section.    A  voluntary  petition  is  itself  treated  as  an  act  of  bankruptcy. ^^ 

e.  Insolvenoy  when  essential. —  ( 1 )  In  gensbal. —  WkBt  constitutes  insol- 
vency has  already  been  considered."  Insolvency  has  in  all  bankruptcy  laws 
been  a  most  important  element  of  all^ation  and  proof.  Yet,  where  the  act 
of  bankruptcy  consists  of  a  general  assignment  for  the  benefit  of  creditors,^ 
insolvency  is  immaterial.^  Although  where  the  act  of  bankruptcy  omsists 
of  the  appointment  or  the  application  for  the  appointment  of  a  receiver, 
insolvency  is  a  material  element^  The  bankruptcy  act  does  not  j^event  an 
insolvent  person  from  disposing  of  his  property,  providing  his  dealings  are 
conducted  without  any  purpose  of  hindering  or  defrauding  his  creditors, 
or  of  giving  a  preference.^  The  act  is  not  intended  to  cover  all  cases  of 
insolvency  to  the  exdusison  of  judicial  proceedings  in  State  courts,  affecting 
the  property  of  the  insolvent** 

(2)  Pi-EADiNG  insolvency;  solvency  as  a  defense. —  Under  the  present 
definition,  it  is  conceivable  that  a  debtor  who  ^'  admits  in  writing  his  inability 


10.  Compare,  as  tending  to  support  this 
view,  In  re  GutwilUg  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  00  Fed.  475;  In  re  Adams  (Ref., 
K.  Y.),  1  Am.  B.  R.  94;  Southern  Loan  & 
Trust  Co.  v.  Benbow  (D.  C,  N.  Car.),  3  Am. 
B.  R.  9,  96  Fed.  614;  Silverman's  Case,  Fed. 
Cas.  12,865;  In  re  Mueller,  Fed.  Gas.  9,912. 
The  bankruptcy  act  is  remedial  and  iihould  be 
interpreted  reasonably  and  in  accordance  with 
the  fair  import  of  its  terms  with  a  view  to 
effect  its  objects  and  to  promote  justice. 
Southern  Loan  &  Trust  Co.  ▼.  Benbow  (D.  C, 
N.  Oar.),  3  Am.  B.  R.  10,  96  Fed.  614. 

See  discussion  as  to  construction  of  act, 
under  {f  1,  ante. 

16.  For  instance,  see  Blake  v.  Francis 
Valentine  Co.  (D.  C,  Cal.),  1  Am.  B.  R.  372, 
89  Fed.  691. 

17.  In  re  Fowler  (D.  C,  Mass.),  1  Lowell, 
161,  Fed.  Cajs.  No.  4,998;  In  re  Foi4>e8  (D.  C, 
Mass.),  11  Am.  B.  R.  787,  128  Fed.  137. 
In  the  case  of  Hanover  National  Bank  v. 
Moyses  (Sup.  CL),  186  U.  S.  181,  8  Am. 
B.  R.  1,  10,  46  L.  Ed.  1113,  it  was  held 
that  where  a  voluntary  bankrupt  has  set  up 
all  the  essential  facts  to  warrant  a  decree, 
the  filing  of  the  petition  constitutes  an  act 
of  bankruptcy. 

IS.  See  discussion  under  Section  One  of 
this  work,  ante;  subtitle  **  Insolvenoy.*' 

19.  Bankr.  Act,  |  3-a(4). 

aO.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am. 
B.  K.  463.  43  L.  Ed.  1098. 

81.  It  is  provided  in   subsection   a(4)    of 


this  section,  that  an  act  of  bankruptcy  is 
committed  by  a  person  who  hemg  insolventy 
applies  for  a  receiver,  or  where  because  of 
insolpenoff  a  receiver  has  been  put  in  charge 
of  his  property. 

2%.  Richardson  v.  Shaw,  203  U.  S.  587.  19 
Am.  B.  R.  717,  28  Sup.  Ct.  512. 

Transactiona  by  inaolveiit. —  There  is  noth- 
ing in  the  bankrupt  act,  either  in  its  language 
or  object,  which  prevents  an  insolvent  from 
dealing  with  his  property,  selling  or  exchang- 
ing it  for  other  property  at  any  time  before 
proceeding  in  bankruptcy  are  taken  by  or 
against  him,  provided  such  dealing  be  con- 
ducted without  any  purpose  to  defraud  or 
delay  his  creditors  or  give  preference  to  any 
one,  and  does  not  impair  the  value  of  his 
estate.  An  insolvent  is  not  bound,  in  the  mis- 
fortune of  his  insolvency,  to  aband<m  all  deal- 
ing with  his  property;  his  creditors  can 
only  complain  it  he  waste  his  estate  or  give 
preference  in  its  disposition  to  one  over  an- 
other. His  dealing  will  stand  if  it  leave 
his  estate  in  as  good  plight  and  condition 
as  previously.  Cook  v.  Tullis,  18  Wall.  332, 
340,  21  L.  Ed.  933. 

S8.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  179. 

In  the  case  of  Wilson  v.  City  Bank,  17, 
Wall.  473,  21  L.  Ed.  723,  the  court  said: 
''We  do  not  construe  the  act  as  intending 
to  cover  all  cases  of  insolvency  to  the  ex- 
clusion of  other  judicial  proceedings.  It  is 
very  liberal  in  the  classes  of  insolvents  which 
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to  pay  his  debts  ''^  may  still  be  solvent ;  yet  insolvency  need  not  be  alleged  or 
shown.  But  it  is  either  a  necessary  element  of,  or  its  opposite,  a  conclusive 
defense  to,  the  other  acts  of  bankruptcy.^  A  general  averment  in  an  answer, 
that  no  aot  of  bankruptcy,  such  as  is  charged,  has  been  committed,  may  be 
deemed  sufficient  as  a  denial  of  insolvency,  although  if  insolvency  be  alleged 
as  a  material  element,  it  would  be  better  to  specifically  deny  the  insolvency 
at  the  time  the  act  was  committed.^ 

(3)  Time  of  insolvency. —  It  is  important  to  determine  the  time  of 
insolvency.  The  language  of  the  statute  in  respect  to  the  second  and  third 
acts  of  bankruptcy,  indicates  that  the  insolvency  must  be  shown  to  exist  at 
the  time  either  of  these  acts  was  committed.^  It  is  not  sufficient  as  an 
answer  to  a  petition  allying  either  the  second,  third,  fourth,  or  fifth  acts 
of  bankruptcy,  to  all^e  solvency  at  the  time  the  petition  was  filed.^  But 
the  act  itself  provides  that  it  is  a  complete  defense  to  a  petition  alleging 
the  first  act  of  bankruptcy  to  show  that  the  allied  bankrupt  was  not  insolvent 
at  the  time  of  the  filing  of  the  petition.** 

(4)  Pboof  op  insolvency. —  The  facts  and  circumstances  indicating  a 
state  of  insolvency  have  already  been  considered  under  section  1  (15),  subtitle 
**  Insolvency."  It  will  also  be  necessary  to  discuss  the  question  under  other 
headings  xmder  this  section  where  the  various  acts  of  bankruptcy  are  treated, 
and  also  under  sections  60  and  67  relative  to  preferential  and  fraudulent 
transfer  hindering  or  defrauding  creditors.  There  is  a  general  presumption 
in  favor  of  the  continuance  of  the  solvency  of  a  debtor  where  shown  to  exist 
immediately  prior  to  the  alleged  wrongful  act,  which  requires  presentation  of 
proof  to  rebut.^  It  should  be  noted,  however,  that  under  subsection  c  of 
this  section,  the  burden  of  proving  solvency,  where  the  allied  act  of  bank- 
ruptcy consists  of  a  transfer  with  intent  to  hinder,  delay  or  defraud  creditors, 
is  on  the  bankrupt.^^  That  the  act  of  bankruptcy  itself  brought  about  the 
insolvency  is  not  enough.^  A  general  letter  to  creditors  admitting  insolvency 
will  outweigh  mere  estimates.**  Where  upon  the  trial  of  the  issue  of  insol- 
vency the  evidence  is  of  such  a  conclusive  character  as  to  justify  the  court 
in  setting  aside  a  verdict  in  favor  of  solvency  if  one  was  awarded,  the  coi\rt 


it  does  include,  and  needs  no  extension  in 
this  direction  by  implication.  But  it  still 
leaves  in  tJie  great  majority  of  cases,  persons 
wlio  are  really  insolvent,  to  the  chances  that 
their  energy,  care  and  prudence  in  business 
may  enable  them  finally  to  recover  without 
disastrous  failure  or  positive  'bankruptcy. 
All  experience  shows  both  the  wisdom  and 
justice  of  this  policy." 

M.  See  discussion  under  this  section,  post; 
subtitle  •*  Fifth  Act  of  Bankruptcy ;  a  Con- 
feesion  of  Biankruptcy." 

S5.  Aa  to  what  constitutes  insolvency,  see 
{  1(15),  anie,  and  the  cases  cited. 

96.  Troy  Wagon  Works  v.  Vastbinder  (D. 
C,  Pa.j,  12  Am.  B.  R.  352,  130  Fed.  232. 
in  which  case  the  court  held  that  where  an 
involuntary  petition  charges  as  an  act  of 
bankruptcy  a  preferential  transfer  within  the 
four  months'  period,  a  denial  of  the  com- 
mission of  the  act  of  bankruptcy  is  sufficient 
aa  a  denial  of  insolvency,  where  the  peti- 
tioners so  regarding  it  proceed  to  the  taking 
of  proof. 


«7.  In  re  Rome  Planing  Mills  (D.  C,  N. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  Elliott  v. 
Toeppner.  (Sup.  Ct.),  187  U.  S.  827,  9  Am. 
B.  R.  50,  in  which  case*'it  was  stated  that 
under  subsection  a (2)  (3)  of  this  section, 
insolvency  must  exist  at  the  time  of  the  com- 
mission of  the  acts  specified.  Johansen  Bros. 
Shoe  Co.  V.  Alles  (C.  C.  A.,  8th  Cir.),  28  Am. 
B.  R.  299,  197  Fed.  274. 

28.  In  re  Rome  Planing  Mills  (D.  C.,  X. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

29.  West  Co.  V.  Lea,  174  U.  S.  590,  2  Am. 
B.  R.  463,  43  L.  Ed.  1098. 

30.  Chamberlayn,  Modern  Law  of  Evidence, 
Vol.  2,  §  1046. 

31.  Badders  Clothing  Co.  v.  Burnham- 
Munger-Root  Dry  Goods  Co.  (C.  C.  A.,  8th 
Cir.),  36  Am.-B.  R.  115,  228  Fed.  470. 

32.  Chicago  Title  &  Trust  Co.  v.  Roebling's 
Sons  (D.  C,  111.),  5  Am.  B.  R.  368,  107  Fed. 
71. 

38.  In  re  Lange  (D.  C,  N.  Y.),  3  Am.  B. 
R.  231,  97  Fed.  190. 
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may  direct  a  verdict  of  insolvency,   although  there  is  conflicting  evidence 
as  to  details  not  essential  to  a  conclusion.^ 

(5)  Insolvency  of  paktnbbship. —  If  the  insolvency  of  a  partnership  is 
at  issue,  it  'must  not  only  he  shown  that  the  partnership  assets  are  insufficient, 
but  also  that  the  assets  of  individual  members,  after  paying  their  debts,  are  not 
enough  to  make  up  the  deficiency.*^  It  seems  generally  accepted,  by  the 
weight  of  authority,  that  the  individual  properties  of  the  partners  are  to  be 
considered  in  determining  the  question  of  the  solvency  of  the  firm."  It  is 
impossible  to  declare  a  partnership  insolvent  so  long  as  the  partners  are  able 
to  pay  its  debts  and  others^  whether  out  of  joint  or  separate  estate,  and  hence 
the  rule  that  a  partnership  is  not  insolvent  unless  all  its  partners  are  insol- 
vent'^ This  entire  question  of  solvency  of  a  partnership  is  also  considered 
under  §  6  of  the  act.*® 

11.  ACTS  OF  BANKRUPTCY  UNDER  PRESENT  LAW. 

a.  First  act  of  bankruptcy;  a  fraudulent  transfer. —  (1)  In  general. —  The 
first  act  of  bankruptcy  prescribed  by  this  section  consists  of  a  person  having 
"  conveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed 
or  removed,  any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud 
his  creditors  or  any  of  them."  The  important  elements  of  this  act  of  bank- 
ruptcy are:  (1)  The  disposition  of  the  bankrupt's  property  either  by  himself 
or  by  his  permission,  and  (2)  the  intent  to  defraud  creditors.  Ther  distinc- 
tion is  not  clearly  drawn  between  the  first  and  second  acts  of  bankruptcy. .  It 
will  frequently  be  difficult  to  determine  which  of  these  two  acts  of  bank- 
ruptcy has  been  committed  by  a  transfer.     This  is  due  possibly  to  the  fact 


34.  In  re  Iron  Clad  Mfg.  Oo.  (C.  C.  A., 
2d  Oir. ) ,  28  Am.  B.  R.  628,  197  Fed.  280. 

36.  Vaccaro  v.  Securitv  Bank  (C.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  474,  103  Fed.  436; 
In  re  Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  588, 
96  Fed.  76. 

Insolvency  of  partnership. —  In  the  case  of 
In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  577,  588,  167  Fed.  363,  it  waa 
said  that  *'  If  a  partnership  is  a  distinct  en- 
tity separate  from  the  individuals  who  com- 
pose it, —  if  its  property  and  its  debts  are 
separate  and  distinct  from  the  property  of 
its  individual  members,  and  from  their  in- 
dividual debts,  then  it  is  insolvent  under 
this  act  when  the  aggregate  of  its  property 
is  not  sufficient  to  pay  its  debts."  See  also 
Matter  of  EX^erybody's  Market  (D.  C,  Okl.), 
21  Am.  B.  R.  925,  173  Fed.  492;  In  re  Perl- 
hefter  (D.  C,  N.  Y.),  25  Am.  B.  R.  676,  177 
Fed.  299;  Tumlin  v.  Bryan  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  319,  165  Fed.  166,  91 
C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960. 

36.  Individual  properties  of  partners. —  In 
the  case  of  In  re  Perley  &  Hays  ( D.  C,  Mo. ) , 
15  Am.  B.  R.  54,  138  Fed.  927,  the  court 
said :  "  The  real  question  in  this  case  still 
remains.  It  is  whether  or  not,  the  bankrupts 
were  insolvent,  within  the  meaning  of  ti-e 
present  Bankruptcy  Act,  or,  to  state  it  in 
another  way,  whether  or  not,  the  individual 
properties  of  the  partners  are  to  be  consid- 
ered in  determining  the  question  of  insolv- 
ency. It  has  been  held  in  a  numrber  of  case^, 
that  the  individual  properties  must  be  con- 


sidered, and  I  find  no  case  to  the  contrary. 
Vaccaro  v.  Security  Bank  of  Memphis,  4  Am. 
B.  R.  474,  103  Fed.  436,  43  C.  C.  A.  279. 
This  case,  while  not  binding  on  this  court, 
was  decided  by  the  Court  of  Appeals  of  the 
6th  Circuit.  The  same  doctrine  is  distinctly 
held  in  the  case  of  Davis  v.  Stevens,  by  Judge 
Corland,  in  4  Am.  B.  R.  763,  104  Fed.  235. 
In  both  these  cases  the  question  was  carefully 
considered,  and  these  cases  have  the  approval 
of  this  court."  And  see  Matter  of  Hansley 
k  Adams  (D.  C,  Cal.),  36  Am.  B.  R.  1,  228 
Fed.   564. 

37.  In  re  Forbes  {T>.  C,  Mass.),  11  Am. 
B.  R.  787,  128  Fed.  137.  In  the  case  of  In 
re  Morgan  &  Williams  (D.  C,  Oa.),  25  Am. 
B.  R.  861,  .184  Fed.  938,  the  tourt  said: 
"Assuming  the  entity  doctrine  to  prevail 
under  the  more  recent  decisions  of  the  courts 
as  contended  by  counsel  for  the  petitioning 
creditor,  and  that  the  firm's  assets  and  lia- 
bilities, would  be  a  test  of  solvency  or  in- 
solvency as  against  the  firm,  and  that  not^ 
withstanding  the  fact  that  the  individuals 
composing  the  firm  are  proceeded  against 
also,  still  it  must  appear  to  justify  the  ad- 
judication in  bankruptcy,  that  the  real  in- 
debtedness on  the  part  of  an  alleged  bankrupt 
firm  to  a  petitioning  creditor  or  creditors,  ex- 
ceeds the  aggregate  at  a  fair  valuation  of 
the  alleged  bankrupt  firm's  property." 

38.  See  discussion  under  Section  Five,  sub- 
title, "  When  Partnerahip  may  he  Adjudged 
Bankrupt." 
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that  a  transfer  made  with  intent  to  prefer  a  creditor  may  have  associated  with 
it  the  intent  to  hinder,  delay  or  defraud  other  creditors,*®  An  intent  to  prefer 
is  not  to  be  confounded  witibi  an  intent  to  defraud,  nor  a  preferential  transfer 
with  a  fraudulent  one.^  A  preferential  payment  to  creditors  will,  in  most 
cases,  amount  to  a  transfer  with  intent  to  hinder,  delay  or  defraud;  but 
where  such  an  act  has  been  committed  it  falls  under  the  second  subdivision 
of  8ub-section  a.  To  constitute  the  first  act  of  bankruptcy  the  disposition  of 
the  property  and  the  intent  must  co-exist.*^  It  has  been  held  that  a  transfer 
falling  within  the  first  clause  of  this  section  includes  those  which,  according 
to  the  established  course  ,of  authority,  were  fraudulent  transfers  at  the  time 
of  the  passage  of  the  bankruptcy  act;  a  mere  preferential  transfer  as  di^ 
tinguished  from  a  fraudulent  transfer,  is  not  an  act  of  bankruptcy  within  the 
first  clause  of  the  section.^ 

(2)  By  whom  made. —  Any  person  who  transfers  any  part  of  his  property 
with  intent  "  to  hinder,  delay  or  defraud  his  creditors  "  is  guilty  of  this  act 
of  bankruptcy.  The  word  *^  person "  includes  a  corporation  and  a  partner- 
ship.*^ An  ultra  vires  act  of  a  corporation,  transferring,  concealing  or  removing 
its  property,  with  intent  to  hinder,  delay  and  defraud  its  creditors  is  an  act  for 
which  it  may  be  adjudged  a  bankrupt.** 

(3)  Disposition  of  property.' — (I)  Statute  of  frauds. —  The  par- 
ticular acts  referred  to  in  subd.  1  of  this  section  are  those  conveyances  or 
transfers  made  with  intent  to  hinder,  delay  or  defraud,  which  were  interdicted 
by  the  statute  of  frauds,  now  a  part  of  the  law  of  nearly  every  State.**  The 
expression  "  transfer  with  intent  to  hinder,  delay  or  defraud  creditors "  is 
familiar  to  the  law  of  fraudulent  conveyances  and  was  used  in  the  common 
law  as  declared  in  the  old  statute  of  Elizabeth.*^  There  can  be  no  doubt  that 
the  intent  was  to  use  the  words  with  the  same  meaning,  construction  and  effect 
as  have  for  a  long  period  of  time  been  attributed  to  them.*^    The  words  as  so 


89.  In   re   Mingo   Valley   Creamery    Asa^n 
(D.  C,  Pa.).  4  Am.  B.  R.  67,  100  Fed.  282. 

40.  b&teot  to  prefer  or  defraud;  diatinc- 
tion. —  Tn  the  case  of  Githens,  Reaaamer  & 
Co.  V.  Schiffler  k  Broa  (D.  C,  Pa.),  7  Am. 
B.  R.  453,  112  Fed.  506,  it  was  held  that 
a  cash  sale  of  property  by  an  insolvent 
debtor  for  a  full  consideration,  not  made 
for  the  purpose  of  putting  the  property  out 
of  the  reach  of  creditors,  is  not  a  fraudu- 
lent transfer  or  act  of  bankruptcy,  al- 
though the  debtor  intended  to  and  did  use 
the  proceeds  to  prefer  certain  creditors, 
and  to  meet  his  own  p^sonal  needs.  See 
also  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646,  in  which  case  the 
court  approved  the  case  above  cited  and 
i^lated  that  "The  intent  to  defraud  is 
essential  under  clause  (1),  and  differs  from 
the  intent  to  prefer  which  is  essential  to 
the  act  of  bankruptcy  described  in  clause 
12) ;  »'  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B.  R. 
358,  118  Fed.  986. 

41.  In    re   Flint   Hill    Stone   &    Construc- 
tion Co.    (D.  C,  N.  Y.),  18  Am.  B.  R.  81,  ' 
149  Fed.  1,007;  In  re  Tupper  (D.  C,  X.  Y.), 
20  Am.  B.  R.  824.  827,  163  Fed.  766 ;  Coder 

V.  Arts    (Sup.  Gt.),  213  U.  S.  223,  22  Am. 
B.  R.  1,  15,  53  L.  Ed.  772. 

41  In  re  Bloch  (C.  C.  A.),  15  Am.  B.  R. 
T48.  142  Fed.  676,  J4  C.  C.  A.  250. 


48.  See  definition  of  *'  persons  "  in  Bankr. 
Act,  §  1  (19)  ante, 

44.  Badders  Clothing  Co.  v.  Burnham- 
Munger-Root  Dry  Goods  Co.  (C.  C.  A.,  8th 
Cir.),  36  Am.  B.  R.  115,  228  Fed.  47D. 

45.  13  Eliz.  c.  5.  See  Oithens  etc.,  Co., 
V.  Shiffer  &  Bros.  (D.  C,  Pa.),  7  Am.  B.  R. 
453,  112  Fed.  505. 

46.  SUtute  of  frauds  in  United  SUtes.—- 
The  statute  of  13  Elizabeth,  cl.  5,  against 
fraudulent  conveyances  has  been  universally 
adopted  in  American  law  as  the  basis  of  our 
jurisprudence  on  that  subject,  and  either  re- 
enacted  in  terms  or  nearly  so,  or  with  some 
change  of  language,  by  the  legislatures  of 
practically  all  the  states,  or  recognized  as 
an  exposition  of  the  principles  of  the  com- 
mon law  and,  although  not  re-enacted, 
adopted  as  and  held  to  be  a  part  of  the 
common  law  in  force  here.  Moore  on  Fraudu- 
lent Conveyances,  §  9,  and  cases  cited. 

47.  Lansmg  Boiler  &  Eng.  Works  v.  Ryer- 
son  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558, 
128  Fed.  701.  63  C.  C.  A.  253,  in  which  the 
court  said :  **  The  language  of  subsection 
1  of  §  3  is  the  familiar  language  of  statutes 
against  conveyances  fraudulent  as  against 
creditors,  and  we  think  there  can  be  no  doubt 
that  Congress  intended  the  words  employed 
should  have  the  same  construction  and  effect 
as    have    for    a   long    period    of   time    been 
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used  have  always  been  held  to  require  in  order  to  invalidate  a  conveyance  that 
there  shall  be  actual  fraud;  and  it  makes  no  difPerence  that  the  conveyance 
was  made  upon  a  valuable  consideration  if  it  appears  to  have  been  for  the 
purpose  of  hindering,  delaying  or  defrauding  creditors.*® 

(II)  Particular  transactions;  chattel  mortgages. —  Just  what  transactions 
will  furnish  a  legal  presumption  that  this  act  of  bankruptcy  has  been  com- 
mitted will  depend  largely  on  the  State  decisions.  The  execution  of  a  chattel 
mortgage  by  a  debtor  to  secure  a  present  loan  to  pay  certain  creditors  may  be 
an  act  of  bankruptcy  under  this  subdivision.**  A  chattel  mortgage  which 
authorizes  the  mortgagor  to  remain  in  possession  of  the  mortgaged  property 
and  to  sell  the  same  in  the  usual  course  of  business,  without  any  obligation 
to  -apply  the  proceeds  to  the  payment  of  the  debt  is,  under  the  laws  of  some 
States,  constructively  fraudulent  as  against  creditors.  Such  fraud  may  be 
an  element  in  an  act  of  bankruptcy  under  this  clause,  unless  it  be  purged  by 
the  mortgagee  taking  possession  of  the  mortgaged  property,  before  the  creditors 
seize  it,  or  take  any  action  in  respect  to  it.^ 

(III)  Conveyances  as  secwrity. —  If  conveyances  are  made  in  good  faith 
with  the  intent  only  of  securing  the  grantees  as  sureties  for  the  grantor,  their 
execution  is  not  an  act  of  bankruptcy.'**  A  conveyance  as  security  for  a  debt 
which  was  subsequently  paid,  but  which  the  creditor  was  permitted  to  retain 
as  a  continuing  security  for  subsequent  indebtedness  with  the  understanding 
that  he  was  to  record  it  at  any  time,  will  be  deemed  an  act  to  hinder,  delay 
or  defraud  creditors,  and  an  act  of  bankruptcy  if  recorded  within  four  months 
prior  to  filing  the  petition  in  bankruptcy.*"  A  mortgage  on  all  the  debtor's 
property  is  not  within  the  act  if  the  equitv  remaining  is  sufficient  to  pav 
his  debts.** 


attributed  to  those  words."  Compare  In  re 
Salmon  (D.  C,  Mo.),  16  Am.  B.  R.  122,  127, 
143  Fed.  395 ;  Rumsey  &  Sikemier  v.  Novelty 
Mftf.  Co.  (D.  C,  Mo.),  3  Am.  B.  R.  704,  99 
Fed.  699. 

48.  Coder  v.  Arts  (Sup.  Ct),  213  U.  S. 
223,  22  Am.  B.  R.  1,  15,  63-  L.  Ed.  772. 

49.  In  re  Pease  (D.  C,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  446.  See  also  Martin  v. 
Hulen  &  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  510,  149  Fed.  982,  where  it  was  held 
that  the  giving  of  a  mortgage  to  secure  the 
purchase  price  of  goods  purchased,  covering 
after-acquired  stock,  was  not  an  act  of 
bankruptcy. 

50.  Chattel  mortgage  constructively  fraudu- 
lent; law  of  Missouri. — Although  under  the 
law  of  Missouri  a  conveyance  to  the  use  of 
the  mortgagor,  good  between  the  parties, 
is  constructivelv  fraudulent  as  to  creditors, 
in  the  absence  of  actual  fraud,  the  con- 
structive fraud  implied  from  such  a  con- 
veyance is  purged  away  even  as  to  cred- 
itors, by  the  mortgagee  taking  possession 
of  the  mortgaged  property  before  creditors 
seize  it  or  take  any  action  to  enforce  their 
rights  to  it;  and  constructive  fraud  cannot 
be  imputed  to  an  alleged  bankrupt  so  as  to 
charge  him  with  having  committed  an  act 
of  bankruptcy  in  transferring  his  property 
with  intent  to  hinder,  delay  and  defraud 
creditors,  where  in  good  faith  and  while 
solvent,  he  gave  a  chattel  mortgage  on  his 
stock  and   fixtures,  which  although  duly  re- 


corded three  days  afterwards,  was  construc- 
tively fraudulent  as  to  creditors  because  it 
permitted  the  mortgagor  to  retain  posses- 
sion of  the  stock  and  sell  the  same  in  the 
usual  course  of  business,  but  it  appears 
that  mortgagee  took  possession  of  the  prop- 
erty by  legal  proceedings  before  the  peti- 
tion in  bankruptcy  was  filed.  Johansen 
Bros.  Shoe  Co.  v.  Alles  (C.  C.  A.,  8th  Cir), 
28  Am.  B.  R.  299,  197  Fed.  274. 

51.  Acme  Food  Co.  v.  Meier  (C.  C  A., 
6th  Cir.),  18  Am.  B.  R.  550,  577,  153  Fed. 
74. 

Mortgage  to  secure  advances  made  by  the 
mortgagor's  son,  in  the  payment  of  debts, 
the  mortgagor  believing  that  she  was  sol- 
vent at  the  time,  and  it  appearing  that  her 
indebtedness  was  reduced  oetween  the  date 
of  the  mortgage  and  the  filing  of  the  peti- 
tion in  bankruptcy,  and  no  unsecured  debts 
were  incurred  after  the  mortgage  was  exe- 
cut?d,  is  not  an  act  of  bankruptcy.  In  re 
McLoon  (D.  C,  Me.),  20  Am.  B.  R.  719,  162 
Fed.  575. 

52.  In  re  Donnelly  (D.  C,  Ohio),  27  Am. 
B.  R.  506,  193  Fed.  755. 

53.  I^nsing  Boiler  &  Eng.  Works  v.  Ryer- 
son  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  558, 
128  Fed.  701. 

The  equity  of  redemption  should  be  con- 
sidered in  determining  whether  the  mort- 
gagor can  pay  his  debts.  Acme  Food  Co. 
v.  Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R, 
550,  153  Fed.  74. 
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(IV)  Cask  sales  cmd  payments, —  Cash  sales  of  property  by  the  debtor,  to 
meet  an  indebtedness,  but  the  proceeds  of  which  were  not  so  applied,  are  not 
inhibited;**  nor  are  such  salra  when  made  in  the  ordinary  course  of  trade 
for  full  consideration,  and  not  for  the  purpose  of  putting  the  property  out  of 
reach  of  creditors."  The  payment  of  current  expenses  necessarily  liquidated 
to  continue  the  business  would  not  be  ai^  act  of  bankruptcy.^  The  use  of  the 
alleged  bankrupt's  funds  in  the  support  of  his  family  would  not  constitute  an 
unlawful  tranter;  but  a  payment  to  an  adult  son  who  lives  apart  from  the 
alleged  bankrupt,  or  the  transfer  of  property  to  his  wife  beyond  her  reason- 
able requirements  may  constitute  an  act  of  bankruptcy.®^ 

(V)  Vohiniary  transfers. — "Conveyances  of  real  estate  by  a  husband  to  his 
wife,  without  a  present  consideration,  about  a  month  prior  to  the  filing  of  a 
petition  against  him  is  an  act  of  bankruptcy.^  And  where  such  a  conveyance 
is  made,  it  will  be  deemed  to  have  been  made  with  the  intent  to  hinder  or  delay 
creditors,  although  no  fraudulent  intention  was  shown  or  suspected.^  But 
a  mere  voluntary  transfer,  impeachable  only  upon  the  ground  that  it  is  a 
preference,  is  not  sufficient.*^ 

(VI)  Change  of  title.* — There  can  be  no  transfer  in  fraud  of  creditors 
unless  the  title  to  the  property  is  changed.  So  an  instrument  executed  by  the 
officers  of  an  allied  bankrupt,  containing  no  words  of  conveyance  or  transfer, 
but  merely  designating  persons  as  agents  or  attorneys  for  the  stockholders,  to 
wind  up  the  affairs  of  the  corporation,  is  not  a  fraudulent  transfer  and  its 
execution  does  not  constitute  an  act  of  bankruptcy.®^  And  a  deed  of  trust 
executed  by  an  allied  bankrupt  and  delivered  in  escrow,  is  not  a  transfer 
in  fraud  of  creditors,  where  it  appears  that  the  creditors  would  within  the 
period  prior  to  final  delivery  of  the  deed  be  paid  in  fuU.®^ 

(4)  MjEANiNG  OF  WORDS  OF  DEVOLUTION. —  The  word  "  couvcy  "  has  its 
common  meaning  and  is  the  equivalent  of  ^' grant."  The  word  ** transfer" 
has  a  broad  generic  meaning ;  it  is  defined  for  the  purposes  of  this  act  in  §  1 
(15).     The  payment  of  a  partner's  individual  debts  out  of  the  assets  of  the 


54.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Feci  646. 

55.  Githens,  etc.,  Co.  v.  wShiffler  &  Bros. 
(D.  C,  Pa.),  7  Am.  B.  R.  463,  112  Fed. 
505;  Richardaon  v.  Shaw,  203  U.  S.  587,  19 
.\m.  B.  R.  717,  51  L.  Ed.  329. 

A  transfer  to  a  bona  fide  purchaser  for 
a  present  fair  consideration  is  not  ordinarily 
such  a  transfer  as  to  make  the  sale  an  act 
of  bankruptcy.  Tiffany  v.  Lucas,  15  Wall, 
421.  21  L.  Ed.  128;  Stewart  v.  Piatt,  101 
U.  S.  731,  26  L.  Ed.  816;  In  re  Franklin, 
Fed.  Cas.  5,053,  8  Ben.  233;  In  re  Pusey,  Wed. 
Cag.  11,478. 

56.  Richmond  Standard  Steel  Spike  A,  Iron 
U.  ▼.  Allen  (C  C.  A.,  4th  Cir.),  17  Am. 
B.  R.  583,  148  Fed.  657. 

57.  In  re  Condon  (D.  C,  N.  Y.),  29  Am, 
B.  R.  907,  198  Fed.  947. 

58.  Uenkel  v.  Seider  (D.  C,  N.  Y.),  20 
Am.  B.  R.  773,  163  Fed.  553. 

59.  In  re  Hiighee  (D.  C,  K.  Y.),  26  Am. 
B.  R.  556,  183  Fed.  872.    ' 

Intent  to  defraud:  Where  a  conveyance  is 
voluntary  and  therefore  fraudulent  and  void 
as  to  then  existing  creditors  of  the  debtor, 
though  without  intent  to  defraud,  the  inten- 
tion of  the  parties  is  immaterial,  and  actual 


fraudulent  intent  on  the  part  of  the  grantor 
need  not  be  shown.  Moore  on  Fraudulent 
Conveyances,  p.  570,  and  cases  cited. 

60.  Githens,  etc.,  Ob.  v.  Shiffler  Bros.  (D. 
C,  Pa.),  7  Am.  B.  R.  453,  112  Fed  505. 
It  must  also  appear  that  the  mortgage  wrh 
given  with  intent  to  hinder,  delay  and  de- 
fraud creditors.  In  re  Flint  Hill  Stone  & 
Construction  Co.  (D.  C,  N.  Y.),  18  Am.  B. 
R.  81,  149  Fed.  1,007. 

Deed  of  trust  with  condition. —  It  has 
been  held  an  act  of  bankruptcy  where  an 
insolvent  debtor  conveyed  all  his  property 
to  a  trustee  with  directions  as  to  the  pay- 
ment of  creditors  without  preference,  and 
the  deed  contained  a  condition  of  defeasance 
and  an  equity  reserved  in  the  property  to 
the  grantor  after  the  satisfaction  of  the 
claims  of  the  beneficiaries,  in  that  such  trans- 
fer was  made  to  hinder,  delay  and  defraud 
his  creditors.  Rumsev  &  Sikemier  v.  Noveltv 
&  Machine  Mfg.  Co.*  (D.  C,  Mo.),  3  Am. 
B.  R.  704,  99  Fed.  699. 

61.  Matter  of  Matthews  A  Co.  (D.  C, 
N.  J.),  36  Am.  B.  R.  601,  229  Fed.  309. 

62.  Carpenter  &  Co.  v.  Lvbrand  (C.  C.  A., 
4th  Cir.),  36  Am.  B.  R.  12,  230  Fed.  84. 
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Acts  of  Bankruptcy. 


[§  3.a,   (1) 


partnership  is,  as  to  the  creditors  of  the  partnership,  a  transfer.*^  A  dis- 
cussion of  what  constitutes  a  concealment  of  property  is  had  under  §  29-b, 
post;  to  determine  the  meaning  of  this  term  reference  should  be  made  to  §  1 
(22).  A  debtor  who  absconds  and  takes  part  of  his  property  with  him,  both 
"  conceals  "  and  "  removes  "  the  property.®*  When  the  quantum  of  the  prop- 
erty is  not  kept  under  cover,  but  remains  visible,  even  though  the  transaction 
is  fraudulent,  it  is  not  such  a  concealment  as  to  amount  to  an  act  of  bank- 
ruptcy.^ The  word  "  removed ''  as  used  in  this  clause  signifies  an  actual  or 
physical  change  in  the  position  or  locality  of  the  property  constituting  the 
subject  of  the  removal.^  Where  property  is  removed  by  a  creditor  in  the 
debtor's  absence,  and  against  his  protest,  the  failure  to  take  legal  proceedings 
to  recover  such  property  is  not  an  act  of  bankruptcy.®''  A  person  does  not 
'*  permit "  a  removal  or  concealment  of  property  who  has  neither  the  power 
nor  right  to  prevent  it®® 

(5)  Intent  to  hinder,  delay  or  defraud. —  (I)  In  general. —  The  intent 
on  the  p^rt  of  the  debtor  to  hinder,  delay  or  defraud  his  creditors  must  be 
shown  in  order  to  constitute  the  transfer  an  act  of  bankruptcy  under  this 
subdivision.*®  It  is  still  an  open  question  whether  a  voluntary  receivership 
by  an  insolvent  corporation  under  a  State  law  may  not  be  "  with  intent  to 
hinder  or  delay  creditors ''  and  thus  an  act  of  bankruptcy,  irrespective  of  the 
amendment  of  1903.'^^     In  a  proceeding  instituted  prior  to  the  amendment 


68^  Mattocks  v.  Rogers,  Fed.  Cas.  9,300; 
In  re  OiUette  (D.  C,  N.  Y.),  5  Am.  B.  R. 
119,  104  Fed.  709. 

64.  In  re  Filer  (D.  €.,  N.  Y.),  6  Am.  B. 
R.  332,  108  Fed.  209. 

65.  Citizens'  Bank  v.  DelPauw  Co.  (C.  C. 
A.,  Tth  Cir.),  6  Am.  B.  R.  346,  105  Fed. 
926. 

Concealment  implies  something  more  than 
a  mere  failure  to  disclose;  it  may  include 
an  act  of  the  debtor  which  places  his  prop- 
erty beyond  the  reach  of  his  creditors.  In 
re  iShoesmith  (C.  C.  A.,  7th  Cir.),  13  Am. 
B.  R.  645,  136*  Fed.  684.  Gee  also  In  re 
Hussman,  Fed.  Cas.  6,951;  In  re  Williams, 
Fed.  Cas.  17,703;  Anonymous,  Fed.  Cas. 
466;  (VNeill  v.  Olover,  6  €|.ray  (Mass.),  169. 

The  word  **  conceal,"  as  used  in  section 
3a  (1.),  means  to  hide  or  withdraw  from 
observation;  to  cover  or  keep  from  sight; 
to  prevent  the  discovery  of,  or  to  withhold 
knowledge,  of ;  it  has  to  do  with  what  con- 
cerns others,  and  implies  an  act  done  or 
procured  to  be  done  which  is  intended  to 
prevent  or  hinder.  In  re  Olazier  (D.  O., 
Pa.),  28  Am.  B.  R.  391,  196  Fed.  1020. 

66.  In  re  Wilinington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  180,  hold- 
ing that  the  word  **  removed  ''*  has  no  ap- 
plication to  the  taking  of  property  by  a 
receiver  of  a  corporation  acting  under  com- 
petent authority.  As  to  what  constitutes 
concealing  or  removing  property  with  in- 
tent to  hinder,  delay  or  defraud  creditors, 
see  Anonymous,  ^Fed.  Cas.  466,  1  Pac.  L. 
Rep.  173;  Livermore  v.  Bagley;  3  Mass.  489; 
Fox  V.  Eckstein,  Fed.  Cas.  5,009,  4  N.  B.  R. 
373 ;  In  re  Shapiro,  106  Fed.  496,  3  N.  B.  R. 
386. 

67.  In  re  Belknap  (D.  €.,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646. 


68.  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Del.),  9  Am.  B.  R.  581,  120  Fed.  179. 

69.  In  re  Cowles,  Fed.  Cas.  3,297;  In  re 
McKibbin,  Fed.  Cas.  8,859;  Fox  v.  Eck- 
stein, Fed.  Cas.  5,009;  In  re  Belknap  (D.  C., 
Pa.),  12  Am.  B.  R.  326,  129  Fed.  646;  In  re 
Wilmington  Hosiery  Co.  (D.  C,  Del.),  9 
Am.  B.  R.  581,  120  Fed.  180;  Lansing  Boiler 
Works  V.  Ryerson  &  Son  (C.  C.  A.,  6th 
Cir.),  11  Am.  B.  R.  558,  128  Fed.  701; 
In  re  Tupper  (D.  C,  N.  Y.),  20  Am.  B.  R. 
824,  827,  163  Fed.  766;  Coder  v.  Arts  (Sup. 
Ct.),  213  U.  S.  223,  22  Am.  B.  R.  1.  15.  53 
L.  Ed.  772. 

70.  See  In  re  Empire  Ji^etalUc  Bedstead 
Co.  (D.  C,  N.  Y.),  1  Am.  B.  R.  136,  141 
(this  point  not  having  been  passed  on  when 
this  case  was  subsequently  reversed) ;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R. 
388,  at  p.  390,  92  Fed.  337 ;  In  re  Harper 
&  Bros.  (D.  C,  N.  Y.),  3  Am.  B.  R.  804, 
100  Red  266,  and  Scheuer  v.  Smith  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

Receiyership  of  corporation. —  In  the  case 
of  In  re  Wilmington  Hosiery  Co.  (D.  C, 
Delr),  9  Am.  B.  R.  581,  120  Fed.  171,  it 
was  held  that  where  an  insolvent  corpora- 
tion, against  which  «  bill  was  filed  alleging 
its  insolvency  and  praying  the  appointment 
of  a  receiver,  and  a  receiver  was  thereupon 
appointed  who  took  possession  of  its  prop- 
erty, the  corporation  did  not  thereby  per- 
mit its  property  to  be  removed,  with  intent 
to  hinder  or  delay  its  creditors,  within  the 
meaning  of  §  3-a  (1).  To  a  similar  effect 
see  In  re  Baker-Ricketson  Co.  (D.  C.,  Mass.), 
4  Am.  B.  R.  606,  97  Fed.  489;  Vaccaro  V. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  In  re  Zeitner  Brew- 
ing Co.  (D.  C,  N.  Y.),  9  Am.  B.  R.  63,  117 
Fed  799. 
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of  1903  it  was  held  that  the  appointment  of  a  receiver  of  an  insolvent  part- 
nership was  not  an  act  of  bankruptcy  under  this  clausei'^  Thus,  also,  a 
transfer  intended  to  delay  was  under  the  former  statute  held  an  act  of 
bankruptcy,''^  If  the  allied  bankrupt  was  insane  at  the  time  the  transfer 
was  made,  he  cannot  be  said  to  have  made  it  with  intent  '^  to  hinder,  delay 
and  defraid  his  creditors."" 

(II)  Allegations  in  petition. —  The  petition  should  allege  that  the  transfer 
or  conveyance  was  made  with  intent  to  hinder,  delay  or  defraud  creditors.^* 
The  facts  relied  upon  to  establish  the  alleged  fraudulent  transfer  must  be 
set  forth  with  such  fulness  as  to  apprise  the  alleged  bankrupt  of  what  he  will 
be  required  to  meet  f^  there  must  be  a  full  disclosure  concerning  the  allied 
fraudulent  transfers,  and  it  is  not  sufficient  to  set  forth  merely  rumor,  sus- 
picion or  hearsay.^*  AUegt^tions  that  the  defendant  transferred  his  property 
with  intent  to  hinder,  dday  or  defraud  his  creditors  should  be  specific  if 
possible,  but  the  purpose  of  the  law  does  not  require  greater  detail  than  it  is 
probable  that  creditors  can  furnish.'"  An  allegation,  in  the  language  of  the 
statute,  of  a  disposition  of  property  to  hinder,  delay  and  defraud  creditors, 
is  not  sufficient;  facts  and  circumstances  should  be  stated  from  which  the 
inference  may  be  drawn  that  the  disposition  of  the  property  was  done  with 
an  evil  intent,^*    A  petition  is  insufficient  which  fails  to  describe  the  prop- 


71.  Matter  of  Burrell  A  Corr  Co.  (€.  C. 
A.,  2d  Cir.),  9  Am.  B.  R.  625,  123  Fed.  414, 
59  C.  C.  A.  608. 

A  deed  of  trust  conveying  all  the  debtor's 
property  to  be  distributed  ratably  among 
nis  creditors  was  held  presumptively  fraud- 
ulent and  an  act  of  bankruptcy.  Rumsey 
V.  Xovclty  &  Machine  Co.  (D.  C,  Mo.),  3 
Am.  B.  R.  104,  99  Fed.  699. 

71  In  re  Goldschmidt,  Fed.  Cas.  5,520. 

78.  ^tent  of  insane  person. —  In  the  case 
of  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B.  R. 
482,  486,  161  Fed.  755,  the  court  said :  "  If 
the  alleged  bankrupt  was,  at  the  time  of 
oommitting  the  alleged  act  of  bankruptcy 
charged  in  the  petition  filed  against  him, 
80  insane  that  ne  did  not  understand  the 
nature  ol  the  act,  its  commission  should  be 
denied  on  the  ground  that,  being  insane,  he 
could  not  commit  it.  On  the  trial  of  such 
an  issue,  the  adjudication  of  lunacy  may, 
perhaps,  be  offered  as  prima  facie  evidence 
of  insanity,  provided  it  shows  lunacy  at  the 
time  of  the  commission  of  the  alleged  act  of 
bankruptcy." 

.  74.  In  re  Tupper  (D.  C,  N.  Y.),  20  Am. 
B.  R.  824,  163  Fed.  824.  See  Am.  B.  R.  Dig. 
1216. 

75.  In  re  Hallin  (D.  C.  Mich.),  28  Am. 
B.  R.  708,  199  Fed.  806,  holding  that  a  charge 
that  the  alleged  bankrupt  on  a  specified  date, 
while  insolvent  and  within  four  months  of 
the  date  of  the  petition  conveyed  "  certain 
of  his  property"  to  creditors  whose  names 
are  unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors,  does  not  set  forth  an 
act  of  bankruptcy  with  the  reouired  particu- 
larity as  to  essential  data  ana  details. 

76.  In  re  Blumberg  {D.  C,  Pa.),  13  Am. 
B.  R.  343,  133  Fed.  846. 

General  Arerments  in  an  involuntary  peti- 


tion that  the  alleged  bankrupts  within  the 
four  months'  period,  while  insolvent,  commit- 
ted an  act  of  bankruptcy  by  transferring  a 
certain  portion  of  their  property  to  one  or 
more  of  their  creditors  with  intent  to  prefer, 
and  that  they  have  tjransferred  and  concealed 
large  sums  of  money  and  valuable  securities 
with  intent  to  hinder,  delay  and  defraud  cred- 
itors, which  concealment  was  and  is  con- 
tinuous, are  insufficient  to  sustain  the  peti- 
tion upon  demurrer.  In  re  Rosenblatt  &  Co., 
(C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  401,  193 
Fed.  638. 

77.  In  re  Mero  ( D.  C.,  Ct. ) ,  12  Am.  B.  R. 
171,  128  Fed.  630. 

A  petition  charging  that  the  act  of  bank- 
ruptcy was  the  giving  of  a  chattel  mort- 
gage within  the  four  months'  period  must 
allege  facts  sufficient  to  show  that  it  was 
given  either  with  intent  to  hinder,  delay 
and  defraud  creditors,  or  with  intent  to 
prefer  mortgagee  over  other  creditors.  In 
re  Flint  Hill  Stone  &  Construction  Co.  (D.  C., 
N.  y.),  18  Am.  B.  R.  81,  149  Fed.  1,007. 

An  allegation,  unsupported  by  other  facts, 
that  certain  claims  due  the  alleged  bankrupt 
were  assigned  by  it  without  consideration  to 
one  who  has  commenced  suit  on  such  claims, 
and  that  such  assignment  was  made  for  the 
purpose  of  concealment,  and  to  hinder,  delay 
and  defraud  creditors,  is  insufficient  to  justify 
a  conclusion  that  the  assignment  was  not 
made  for  the  purposes  of  collection.  In  re 
Radke  Co.  (D.  C,  Cal.),  27  Am.  B.  R.  950, 
193  Fed.  735. 

78.  In  re  White  (D.  C,  Pa.),  14  Am. 
B.  R.  241,  136  Fed.  199;  In  re  Hark  Bros. 
(D.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed. 
603;  In  re  Pressed  Steel  Ooods  Co.  (D.  C, 
Mich.),  27  Am.  B.  R.  44,  193  Fed.  811;  In  re 
Condon,  31  Am.  B.  R.  754,  209  Fed.  800. 
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erty  alleged  to  have  been  transferred,  the  time  of  the  alleged  transfer,  and 
to  whom  it  was  made.^^  A  failure  to  allege  that  the  transfer  was  made  within 
the  period  of  four  months  prior  to  the  filing  of  the  petition,  renders  the  petition 
defective.®^  Where  the  act  of  bankruptcy  consists  of  a  concealment  of  the 
alleged  bankrupt's  property,  the  precise  details  of  the  act  of  concealment  may 
not,  from  the  nature  of  the  act,  be  alleged ;  the  manner  and  details  of  the  con- 
cealment are  matters  of  evidence  and  not  of  averment.®^ 

(Ill)  Proof  of  intent. —  The  intent  of  the  transfer  can  rarely  be  estab- 
lished by  direct  proof,*^  It  may  be  inferred  from  the  acts  done  and  the  sur- 
rounding circumstanced,  though  the  debtor  denies  such  intent.^  But  the  intent 
must  be  actual  ;^  the  mere  fact  that  the  transaction  complained  of  has  hindered 
or  delayed  creditors  will  not  be  enough.®*^  The  circumstances  relied  upon 
to  show  intent  must  be  sufficieait  to  lead  to  the  conclusion  that  the  debtor 
actually  intended  to  hinder,  delay  or  defraud  his  creditors.  The  words 
"  hinder,  delay  or  defraud  "  are  used  in  the  disjunctive;  if  a  transfer  is  shown 
to  have  been  made  with  intent  to  hinder  and  delay,  it  is  not  necessary  to 
establish  intent  to  defraud.®®  The  intent  may  be  established  by  the  debtor's 
admission  and  declarations,®'^  or  it  may  be  inferred  from  the  act  itself  as 
a  necessary  consequence  of  it;  for  instance  if  a  creditor  in  failing  circum- 
stances places  all  his  property  beyond  the  reach  of  his  creditors,  that  fact  may 


79.  Conwav  v.  German  (C.  C.  A.,  4th  Cir.), 
21  Am.  B.  R'  577.  166  Fed.  67. 

80.  Armour  &  Co.  v.  Miller  (C.  C.  A.,  5th 
Cir.),  31  Am.  B.  R.  356,  209  Fed.  784. 

81.  In  re  Bellah  (D.  C,  Del.),  8  Am.  B. 
R.  310,  116  Fed.  69. 

88.  Van  Wvck  v.  Seward,  18  Wend,  376, 
395. 

Great  latitude  allowed. —  In  the  investi- 
gation of  questions  of  fraud,  as  a  rule,  great 
latitude  is  allowed  in  the  admission  of  evi- 
dence, in  order  that  the  jury  may  be  able  to 
determine  from  all  the  circumstances 
whether  the  transaction  was  fraudulent  or 
not.  Questions  of  fraud  can  scarcely  ever 
be  proven  by  direct  evidence,  hence  the  ne- 
cessity for  the  admission  of  all  the  circum- 
stances fairlv  connected  with  the  transac- 
tion. .  In  re  Luber  (D.  C,  Pa.),  18  Am.  B. 
R.  476,  152  Fed.  492. 

83.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  168  Fed.  100.  Where  the  transfer 
18  voluntary,  the  question  of  fraudulent  in- 
tent is  one  of  fact,  but  in  the  absence  of  ex- 
planation the  presumption  of  fraud  will  pre- 
vail. Butcher  v.  Cantor  (D.  C,  N.  Y.),  26 
Am.  B.  R.  424,  185  Fed.  945. 

84.  In   re   McLoon    (D.   C,  Me.),   20   Am. 

B.  R.  719,  162  Fed.  575;  Houck  v.  Christy 
(C.  €.  A.,  8th  Cir.),  18  Am.  B.  R.  330,  152 
Fed.  612,  in  which  the  court  said  that  "  the 
fact  til  at.  a  sale,  assignment,  transfer  or 
c<mveyance  is  made  out  of  the  usual  and 
ordinary  course  of  business,  does  not,  with- 
out more,  render  it  prima  fctcie  fraudulent; 
but  it  may  be  a  badge  of  fraud,  of  little  or 
considerable  influence,  depending  upon  the 
surrounding  facts." 

85.  Lan&mg  Boiler  Works  v.  Ryerson    (C. 

C.  A.,  6th  Cir.),  11  Am.  B.  R.  558,  128  Fed. 
701,  63  C.  C.  A.  253;  In  re  McLoon  (D.  C, 
Me.),  20  Am.  B.  R.  719,  162  Fed.  575. 


86.  Hinder  and  delay,  intent  to  defraud. 
—  In  the  case  of  In  re  Hughes  (D.  C, 
N.  Y.),  25  Am.  B.  R.  656,  183  Fed.  872, 
the  court  said:  "The  question,  therefore, 
is  whether  this  was  a  conveyance  'with 
intent  to  hinder,  delay,  or  defraud  *  cred- 
itors, or  any  of  them.  The  statute  is  in 
the  disjunctive,  and  while  it  may  be  ad- 
mitted, and  is  I  think  true,  that  the  words 
*  hinder  '  and  *  delay  '  are  svnonymous  ( Read 
v.  Worthington,  9  Bosw."  [N.  Y.l  628), 
it  is  not  necessary,  under  the  language  of 
the  statute  itself,  that  any  intent  to  de- 
fraud should  be  present.  It  is  enough  if 
any  creditor  is  intentionally  to  be  hindered 
or  delayed.  If  the  intent  to  hinder  and  de- 
lay exists,  a  conveyance  made  by  an  em- 
barrassed debtor  with  a  view,  known  to  the 
purchaser,  of  securing  the  conveyed  prop- 
erty from  attachment,  is  voidable  as  against 
creditors,  even  through  it  be  honestly  made 
and  the  debtor  intends,  as  Hughes  says  he 
did,  that  all  <Qreditors  should  be  paid  in  full. 
Kimball  v.  Thompson,  4  Cush.  (Mass.),  446, 
50  Am.  Dec.  799.  This  must  necessarily  be 
the  correct  view  upon  any  consideration  of 
language  which  traces  its  origin  to  the 
statute  of  Elizabeth ;  for  a  debtor's  property 
is  in  legal  theory  subject  to  immediate  pro- 
cess at  the  instance  of  any  creditor,  and  a 
debtor  will  not  be  permitted  to  hinder  or 
delay  any  creditor  by  any  device  which  leaves 
his  property,  or  the  avails  of  it,  subject  to 
his  control  and  disposition;  and  it  makes  no 
difference  that  the  debtor  intends  to  apply 
the  avails  of  the  same  to  the  payment  of  .nis 
debts.  It  still  remains  true  that  he  haa 
hindered  his  debtors  from  applying  the  prop- 
erty in  the  way  that  they  have  a  legal  right 
to  rely  upon." 

87.  Compare  In  re  Foster  (D.  C,  Pa.),  11 
Am.  B.  R.  131,  133,  126  Fed.  1014. 
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be  eonsidered  in  determming  whether  he  did  bo  in  good  faith,  without  intent 
to  defrand.^  The  insolvency  of  the  debtor  at  the  time  the  transfer  was  made 
wiQ  not  always  of  itself  be  sufficient  to  show  intent  to  defraud  or  delay .^  If 
a  conoeahneiit  be  charged,  the  intent  of  the  alleged  bankrupt  may  be  deter- 
mined  by  the  result  of  the  act;  but  if  the  bankrupt  fail,  to  disclose  the 
existence  of  the  property,  while  retaining  his  control  over  it  and  claiming 
title  thereto,  the  fact  that  he  did  not  have  a  right  to  the  property  at  the  time 
may  not  be  of  much  importance.®^  The  burden  of  proving  fraudulent  intent 
is,  of  course,  on  him  who  asserts  it.  Thus,  in  the  absence  of  proof  as  to  when 
or  how  assets  were  lost,  the  presumption  is  against  fraud.^  There  can  be 
no  intent  to  hinder,  delay  or  defraud  unless  at  the  time  the  transfer  was 
made  the  debtor  knew  or  had  reason  to  know  of  the  existence  of  more  than  one 
creditor.®^  The  alleged  bankrupt  should  be  permitted  to  sjiow  that  a  deed 
which  is  relied  upon  as  an  act  of  bankruptcy,  though  absolute  upon  its  face, 
was  intended  as  a  mere  security  and  that  there  was  no  intent  to  dcrfraud.®^ 

(6)  Insolvency. —  We  have  already  considered  what  constitutes  insolv- 
ency,^ apd  have  also  discussed  the  subject  in  respect  generally  to  acts  of 
bankruptcy  under  this  section.^  We  will  also  hereafter  under  this  section 
again  refer  to  solvency  as  a  defense  to  proceedings  in  bankruptcy  and  the 
proof  necessary  to  establish  the  fact.^.  It  is  only  necessary  here  to  call"  atten- 
tion to  the  fact  that  the  insolvency  of  the  debtor  is  not  required  to  be  shown. 
A  person  is  not  permitted  to  convey,  transfer,  conceal  or  remove  any  part  of 
bis  property  witii  intent  to  hinder,  delay  or  defraud  his  creditors,  and  on 
becoming  insolvent  within  four  months  thereafter,  escape  the  bankruptcy  law 
by  showing  that  he  was  solvent  when  he  so  conveyed,  transferred,  concealed  or 
removed  his  property.®^  The  question  is  was  he  insolvent  when  the  petition 
was  filed.  The  act  of  bankruptcy  is  declared  to  consist  of  a  transfer  by  the 
debtor  with  intent  to  hinder,  delay  or  defraud  his  creditors.  If  the  debtor 
shows  that  at  the  time  of  filing  a  petition  in  bankruptcy  he  was  actually 


8S.  Bean  Chamberlain  Mfg.  Co.  v.  Stand- 
ard Spoke  &  Nipple  Co.  (C.  C.  A.,  6th  dr.), 
12  Am.  B.  R.  610,  131  Fed.  215;  In  re  Sal- 
mon (D.  C,  Mo.),  16  Am.  B.  R,  12^,  143 
Fed.  395. 

Intent  implied. —  VMiere  it  appears  that 
the  purpose  of  an  alleged  bankrupt  in  mak- 
ing certain  transfers  was  to  put  his  prop- 
erty beyond  the  reach  of  his  creditors  and 
he  professes  to  be  unable  to  tell  of  the  dis- 
position of  the  money  received,  the  intent 
to  defraud  mav  be  implied.  In  re  Minard 
(D.  C.  Or.),  19  Am.  B.  R.  475,  15«  Fed.  377. 
See  alw>  Macon  Grocery  Co.  v.  Beach  (D.  C, 
Ga.),  19  Am.  B.  R.  558,  156  Fed.  1,009.  In 
the  case  of  In  re  Larkin  (D.  C,  N.  Y.).  21 
Am.  B.  R.  711,  168  Fed.  100,  it  wa«  held 
that  where  one  in  debt  transfers  or  con- 
veys his  property  to  one  or  more  of  his  cred- 
itors, all  the  surrounding  circumstances  and 
conditions  are  to  be  considered  in  determining 
whether  or  not  it  was  done  with  intent  to 
hinder,  delay  or  defraud  his  other  creditors; 
the  intent  may  he  inferred  from  the  acts 
done  and  surrounding  circumstances,  though 
the  debtor  denied  such  intent. 

89.  Richardeon  v!  Shaw,  203  U.  S.  587,  19 
Am.  B.  R.  717.  51  L.  Ed.  320,  in  which  the 
court  held  that  there  is  nothing  in  the  bank- 
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ruptcy  act  which  prevents  an  insolvent  from 
disposing  of  his  property,  provided  his  deal- 
ings are  conducted  without  any  purpose  of 
defrauding  his  creditors  or  giving  a  prefer- 
ence to  any  of  them. 

90.  In  re  Olazier  (D.  C,  Pa.),  28  Am. 
B.  R.  391,  195  Fed.  1020. 

91.  Davis  V.  Stevens  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  242.  Compare  In 
re  Shapiro  &  Novick  (D.  C,  N.  Y.),  5  Am. 
B.  R,  839,  106  Fed.  495;  Houck  v.  Christy 
(C  C.  A.,  8th  Cir.),  18  Am.  B.  R.  330,  162 
Fed  612. 

The  burden  is  shifted  to  the  debtor  to 
explain  the  transaction  where  it  appears  that 
all  his  property  has  been  removed  to  a  vessel 
about  to  leave  for  a  foreign  country.  Hoff- 
schlaeger  Co.  v.  Young  Nap.  (D.  C,  Hawaii), 
12  Am.  B.  R.  517,  2  U.  S.,  D.  C,  Hawaii  97. 

92.  Merchants'  Xat.  Bank  v.  Cole  (C.  C. 
A.,  6th  Cir.),  18  Am.  B.  R.  44,  149  Fed.  708. 

98.  Acme  Food  Co.  v.  Meier  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  550,  153  Fed.  174. 

94.  See  Bankr.  Act,  §  (15)  and  discussion 
thereunder,  ante. 

95.  See  ante, 

96.  See  post,  p. 

97.  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  713,  168  Fed.  100. 
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solvent  it  is  a  complete  defense  in  a  proceeding  based  upon  the  first  act  of 
bankruptcy.^*  The  right  of  petitioning  creditors  to  an  adjudication  against 
the  debtor  is  only  made  out  prima  facie,  when  it  is  shown  that  within  four 
months  he  has  conveyed  his  property  with  intent  to  hinder,  delay  or  defraud 
creditors ;  for  the  debtor  may  then  come  in  and  prove  that  he  was  solvent  when 
the  petition  was  filed.^ 

(7)  Creditors  or  any  of  them. —  The  act  under  this  subdivision  must 
have  beeA  committed  with  intent  to  hinder,  delay  or  defraud  "  his  creditors 
or  any  of  them."  This  means  a  creditor  who  owns  a  judgment  or  claim 
provable  in  bankruptcy. ^^  An  unliquidated  claim  for  tort,  mireduced  to 
judgment  at  the  time  of  an  alleged  transfer,  does  not  constitute  the  claimant 
a  creditor  so  as  to  authorize  him  to  insist  that  such  transfer  is  an  act  of 
bankruptcy.*^^    > 

(8)  Comparison  with  other  sections^^ — If  the  fraudulent  transfer  is 
within  four  months  of  the  filing  of  the  petition,  it  is  not  only  an  act  of  bank- 
ruptcy but  void  under  §  67-e;  it  is  also  an  objection  to  discharge  under 
§  14r-b  (4) ;  and,  if  also  voidable  under  the  State  laws,  it  may  be  set  aside 
under  §  70-e,  and  the  property  or  its  value  recovered  by  proper  proceedings 
begun  within  the  limitations  as  to  time  fixed  by  the  State  statutes. 

b.  Second  act  of  bankruptcy  ;  a  preferential  transfer.—  ( l )  In  general. — 
The  second  act  of  bankruptcy  consists  of  a  debtor  transferring  while  insolvent 
any  portion  of  his  property  to  one  or  more  of  his  creditors  with  intent  to 
prefer  such  creditor  or  creditors  over  his  other  creditors.  As  in  the  case  of  the 
other  acts  of  bankruptcy  it  must  have  been  committed  within  the  four  months 
preceding  the  filing  of  the  bankruptcy  petition.  The  interdicted  transaction 
here  must  be  between  a  debtor  and  his  creditors.  Where  at  the  time  of  the 
transfer  there  were  no  creditors,  a  subsequent  creditor  cannot  complain.  ^^ 
An  accommodation  or  other  indorsers  of  a  note  of  the  allied  bankrupt  are 
creditors,  and  preferential  transfers  to  secure  them  fall  within  the  act.**^  The 
act  itself  may  not  even  be  illegal  or  fraudulent.  The  debtor  merely  prefers 
to  pay  one  creditor  more  than  he  does  another. ^^  The  judicial  definition  of 
preference**^  is  not  controlling  in  this  connection,  for  a  preference  which  will 


98.  In  re  Schenkein  (D.  C,  N.  Y.),  7  Am. 
B.  R.  162,  113  Fed.  421;  In  re  West  (C.  C. 
A.,  2d  Cir. ) ,  5  Am.  B.  R.  734,  108  Fed.  940 ; 
Matter  of  Aechenback  Co.  (C.  C  A.,  2d 
Cir.),  23  Am.  B.  R.  95,  174  Fed.  396. 

Insolvency;  condition  of  bankruptcy,  when 
determined. —  Tlie  condition  of  a  bankrupt  at 
the  time '  of  the  commiBsion  of  the  ^alleged 
acts  of  bankruptcy  must  be  taken  'as  the 
standard  from  which  to  view  an  alleged 
fraudulent  transfer  or  other  alleged  act  of 
bankruptcy  "  while  insolvent "  under  section 
3a  of  the  bankruptcy  act.  But  the  condition 
of  the  bankrupt  at  the  time  of  filing  the 
petition  is  to  be  taken  as  the  standard  from 
which  to  test  the  defence  of  "  solvency  "  in 
order  to  give  jurisdiction  in  bankruptcy  under 
section  3c  of  the  bankruptcy  act.  Matter  of 
Kobie  et  al.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
389,  224  Fed.  106. 

99.  In  re  Hughes  (D.  C,  N.  Y.),  25  Am. 
B.  R.  556,  183  Fed.  872. 

100.  Bankr.  Act,  §1(9)  and  63-a-b,  post. 
See  in  re  Watson  (D.  C,  Ky.),  30  Am.  B. 
R.  871,  201  Fed.  962. 


101.  Beers  v.  Hamlin  ( D.  C,  Or. ) ,  3  Am. 
B.  R.  745,  99  Fed.  695.  A  creditor  cannot 
complain  of  an  act  committed *before  he  was 
a  creditor.  In  re  Brinckmann  (D.  C,  Ind.), 
4  Am.  B.  R.  551,  103  Fed.  65. 

108.  These  doctrines  are  further  consid- 
ered under  the  appropriate  sections,  post, 

103.  Brake  v.  Collison  (C.  C.  A.,  5tli 
Cir.),  11  Am.  B.  R.  797,  129  Fed.  201  The 
petition  must  allege  that  there  were  other 
creditors  than  the  one  preferred.  In  re  Flint 
Hill  Stone  &  Const.  Co.  (D.  C,  N.  Y.),  18 
Am.  B.  R.  81,  149  Fed.  1007.  Preferential 
transfers  as  acts  of  bankruptcv,  flee  Am.  B. 
R.  Dig.  |§  166-171. 

104.  In  re  OT>onnell  (I>.  C,  Mass.),  12 
Am.  B.  R.  621,  131  Fed.  150. 

105.  Rex  Buggy  Co.  v.  Hearick  (C.  C.  A., 
8th  Cir.),  12  Am.  B.  R.  726,  132  Fed  310. 

106.  See  In  re  Wright  Lumber  Co.  (I>.  C. 
Ark.),  8  Am.  B.R,  345,  114  Fed.  1011.  See 
also  under  Sections  One  and  Sixty  of  this 
work 
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l>e  an  act  of  bankruptcy  is  something  other  and  more  than  one  voidable  under 
§  60-b.  Thus,  the  intent  to  prefer  on  the  part  of  the  debtor  may  not  be  accom- 
panied by  reasonable  cause  to  believe  on  the  part  of  the  creditor. *°^  A  prefer- 
ential transfer  under  this  subdivision,  must  consist  of:  (1)  a  transfer  of 
property,  (5)  insolvency  and  (3)  intent  to  prefer.^^  In  addition  to  this  it 
must  be  shown  that  the  transfer  results  in  the  depletion  of  the  debtor's 
estate,^^  and  that  the  creditor  to  whom  the  transfer  is  made  thereby  secures 
an  undue  advantage  over  other  creditors  of  the  same  class.**^ 

(2)  Transfer  of  propertt. — (I)  In  generah — "Transfer"  as  here 
used  has  the  enlarged  meaning  given  it  by  §  1  (^5).^"  It  is  immaterial  how 
the  transfer  is  made.  ^  It  may  be  either  directly  to  the  creditor  or  indirectly 
through  a  third  person  for  his  benefit.^^  Whatever  may  be  the  nature  of  the 
transaction,  if  the  result  of  it  is  to  procure  to  a  creditor  a  preference  over 
any  other  creditor  it  may  be  an  act  of  bankruptcy.^**  The  result  of  the  trans- 
action controls  its  character.  If  one  or  more  creditors  are  paid  and  others 
are  left  unpaid  as  a  result  of  the  transfer,  the  transfer  constitutes  an  act 
of  bankruptcy.  As  for  instance,  where  an  insolvent  person  conveys  his  prop- 
erty and  Ae  grantee  applies  the  proceeds  of  the  sale  to  pay  certain  creditors 
of  the  grantor  in  preference  over  others,  such  conveyance  is  a  preferential 
transfer."*  A  transfer  by  an  insolvent  partner  of  his  entire  separate  estate  in 
satisfaction  of  a  debt  of  his  firm  which  had  no  assets,  constitutes  a  preference 
over  other  firm  creditors  of  ^he  same  class  and  is  an  act  of  bankruptcy  on  the 
part  of  the  partner."* 

(II)  Mortgage' or  security. —  A  chattel  mortgage  is  more  than  a  mere 
security ;  it  is  a  sale  of  the  thing  mortgaged  and  operates  as  a  transfer  of  it  to 
the  mortgagee,  and  if  given  within  the  four  months'  period  with  intent  to 
prefer  it  is  an  act  of  bankruptcy."®    The  execution  of  a  trust  mortgage  during 


—  107.  See  Crooks  v.  The  People's  Nat.  Bank, 
3  Am.  B.  R.  238,  46  N.  Y.  App.  Div.  335,  61 
X.  Y.  Supp.  604;  In  re  Wright  Lumber  Co. 
(D.  C,  Ark.),  8  Am.  B.  R.  346,  114  Fed. 
1011. 

108.  As  to  what  evidence  will  establish  this 
act  of  bankruptcy,  see  €k)ldman  v.  Smith 
(D.  C,  Ky.),  1  Am.  B.  R.  266,  93  Fed.  182. 
For  analysis  of  the  subsection  see  In  re  Rome 
Planing  Milk  (D.  C,  N.  Y.),  3  Am.  B.  R. 
123,  96  Fed.  812. 

109.  Martin  v.  Hulen  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  510,  149  Fed.  982. 

110.  In  re  Douglass  Coal  A.  Coke  Co.  (D. 
C,  Tenn.).  12  Am.  B.  R.  539,  139  Fed.  769. 

111.  See  ante,  under  $   1. 

118.  In  re  McGee  (D.  C,  N.  Y.),  5  Am. 
B.  R  262,  106  Fed.  896;  Troy  Wagon  Works 
V.  Vastbinder  (D.  C,  Pa.),  12  Am.  B.  R,  352, 
130  Fed.  232;  as  where  a  mortgage  is  executed 
by  the  cashier  of  a  bank  to  a  state  bank  com- 
missioner, in  payment  of  a  liability  incurred 
by  him  under  the  banking  act  of  the  state 
to  a  creditor  of  the  bank,  such  mortgage  con- 
stitutes a  preference;  Fulkerson  v.  Shaffer 
(C.  C.  A.,  8th  Oir.),  33  Am.  B.  R.  626,  217 
Fed.  365. 

118.  Carson,  Pirie  ft  Co.  v.  Chicago  Title 
k  Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R. 
814.  45  L.  Ed.  1,171;  Boyd  v.  Lemon,  Gele 
Co.  (C.  C.  A.,  6th  Cir.),  8  Am.  B.  R.  81,  114 
Fed  647;  Goldman  v.  Smith  (D.  C,  Ky.), 
1  Am.  B.  R.  266,  93  Fed.  82. 


Where  an  insolyent  transfers  his  property 
to  another  who  executes  a  mortgage  thereon 
in  favor  of  a  creditor  it  is  an  act  of  bank- 
ruptcy.   Gibson  v.  Dobie,  Fed.  Caa.  5,394. 

Fayment  to  wife. —  Where  an  alleged  bani.- 
rupt  within  four  months  of  the  filing  of  a 
petition  in  involuntary  proceedings-,  and  while 
he  was  insolvent,  paid  to  his  wife  in  settle* 
ment  of  an  alleged  indebtedness  the  proceeds 
of  certain  fire  insurance  policies  as  indemnity 
for  tL  loss  on  his  stock  of  goods,  an  act  of 
bankruptcy  was  committed.  In  re  Pinnon  & 
Co.  (D.  C,  Ala),  24  Am.  B.  R.  804,  180  Fed. 
787. 

114.  Boyd  v.  Lemon,  Gale  Co.  (C.  C.  A., 
5th  Oir.),  8  Am.  B.  R.  81,  114  Fed.  647; 
Mills  v.  Fi«her  &  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  R.  237,  159  Fed.  897. 

116.  Mills  v.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  159  Fed.  897. 

116.  Matter  of  Riggs  Restaurant  Co.  (C. 
C.  A.,  7th  Cir.),  11  Am.  B.  R.  508,  130  Fed. 
691.  Compare  In  re  Bogen  (D.  C,  Ohio),  13 
Am.  B.  R.  529,  134  Fed.  1,019.  Same  rule 
applies  in  respect  to  a  mortgage  given  on 
real  property.  In  re  Edelman  (C.  C.  A.,  2d 
Cir.),  12  Am.  B.  R.  238,  130  Fed.  700;  In  re 
Wright  Lumber  Co.  (D.  C,  Ark.),  8  Am. 
B.  R.  345,  114  Fed.  1,011;  In  re  Waite,  Fed. 
Cas.  17,044;  In  re  Rogers,  Fed.  Cas.  12,002; 
Baldwin  v.  Rosseau,  Fed.  Cas.  803. 
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the  four  months'  period  to  secure  creditors  who  may  become  such  between 
certain  dates  falls  within  the  statute.*" 

(III)  Payment  of  money. —  There  can  be  no  question  but  that  a  payment 
of  money  by  an  insolvent  is  a  transfer  of  property  within  the  meaning  of  this 
subsection.**®  Payments  made  by  a  corporation,  however  large,  to  creditors 
resulting  in  their  preference  over  others  will  constitute  an  act  of  bank- 
ruptcy."® Insubstantial  payments  of  small  amounts  may  be  made  under 
circumstances  which  would  not  constitute  them  preferential  so  as  to  make 
them  acts  of  bankruptcy.*^  A  preferential  transfer  of  property  to  a  creditor 
greater  in  value  than  the  amount  of  the  debt,  the  difference  being  paid  in  cash 
to  the  debtor,  is  an  act  of  bankruptcy.*^*  And  so  also  is  the  payment  of  one 
or  more  creditors  in  full  to  the  exclusion  of  othw  creditors,  out  of  the  pro- 
ceeds of  the  cash  sale  of  the  property  of  the  debtor.*^ 

(IV)  Confession  of  jiuJgmenL — A  creditor  who  obtains  a  judgment  which 
becomes  a  lien  upon  the  debtor's  property,  thereby  obtains  security.*®  Under 
the  definition  of  a  transfer,  '[§  1  (25)]  any  disposition  of  property  by  way  of 
security  constitutes  a  transfer.  It  would  seem  to  follow  that  a  debtor  who  aids 
a  creditor  in  obtaining  a  judgment  by  means  of  which  his  debt  is  secured  trans- 
fers his  property.  If  this  is  done  with  intent  to  prefer,  as  where  the  debtor  con- 
fesses judgment,  and  as  a  result  the  creditor  obtains  payment  of  his  debt  in 
preference  over  other  creditors,  the  debtor  has  preferentially  transferred  his 
property  within  the  second  clause  of  subsection  cr.*^*  The  close  connection 
between  the  confession  of  a  judgment  bv  an  insolvent  debtor,  and  the  per- 
mitting ft  sufferance  of  a  judgment  in  a  legal  proceeding  must  be  noted.    But 


117.  Bouss  V.  Ottenneas  &  Huxall  (C.  C. 
A.,  6th  Cir.),  31  Am.  B.  R.  115,  208  Fed.  881. 

118.  Landry  v.  Andrews,  6  Am.  B.  R.  281, 
22  R.  I.  597  i  Carson.  Pirie  &  Oo.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  B. 
R.  814,  45  L.  Ed.  1171;  Matter  of  Every- 
body'«  Market  (D.  C,  Okl.),  21  Am.  B.  R. 
925^^  173  Fed.  492.  An  assignment  of  money 
due  to  an  alleged  bankrupt  on  a  building 
.contract  to  an  accommodation  indorser  of 
his  note  is  a  preferential  transfer.  In  re 
O'Donnell  (D.  C.,  Mass.),  12  Am.  B.  R.  621, 
130  Fed.  150.  So  also  is  a  transfer  of  ac- 
counts in  lieu  o*f  materials  pledged.  Annis- 
ton  Iron  &  Supply  Co.  v.  Anniston  Rolling 
Mills  (D.  C,  Ala.),  11  Am.  B.  R.  200,  125 
Fed.  974. 

119.  Nay  Ion  &  Co.  v.  Christiansen  &  Co. 
(C.  C.  A.,  6th  Cir.),  19  Am.  B.  R.  789,  168 
Fed.  290. 

120.  Payments  of  small  amoimts. —  In  the 
case  of  In  re  Hovall  Grocery  Co.  (D.  C, 
aa.),  20  Am.  B.  R.  537,  161  Fed.  882,  it 
was  held  that  a  payment  of  a  debt  of  $3 
to  a  creditor,  a  week  before  the  filing  of  an 
involuntary  petition,  did  not  constitute  an 
act  of  bankruptcy.  See  also  Macon  Grocery 
Co.  V.  Beach  (D.  C,  Ga.),  19  Am.  B.  R. 
558.  156  Fed.  1009;  In  re  Douglass  Coal  A 
Coke  Co.  (D.  C),  12  Am.  B.  R.  859,  131 
Fed.  769,  holding  that  the  small  size  of  the 
payment  may  be  looked  to  as  a  circum- 
stance, in  connection  with  others,  to  justify 
the  conclusion  that  no  preference  was  in- 
tended; In  re  Gilbert  (D.  C,  Or.),  8  Am. 
B.  R.  102.  112  Fed.  951. 


The  siie  of  the  payment  makes  no  dif- 
ference if  the  requisite  intent  existed,  but 
it  does  make  a  difference  in  determining 
whether  or  not  the  intent  did  exist.  In  re 
Perlhefter  (D.  C„  N.  Y.),  25  Am.  B.  R.  576, 
177  Fed.  299. 

Payments  in  the  ordinary  course  of  busi- 
ness of  maturing  debts,  comparatively  in- 
significant in  amount,  by  a  concern  actively 
prosecuting  its  business  in  the  usual  man- 
ner, are  not  preferences  within  the  meaning 
of  section  3-a  (2).  In  re  Columbia  Real 
Estate  Co.  (D.  C,  N.  J.),  30  Am.  B.  R.  471, 
205  Fed.  980,  citing  text. 

IBl.  Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  84,  93  Fed.  640. 

122,  Matter  of  Farrell  Co.  (D.  C,  N.  Y.), 
9  Am.  B.  R.  341,  36  Fed.  500;  Boyd  v. 
Lemon,  Gale  Co.  (C.  C.  A.,  5th  Cir.),  8  Am. 
B.  R.  81,  114  Fed.  647;  Rex  Buggy  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir,),  12  Am.  B.  R. 
726,  132  Fed.  310;  Wise  Coal  Co.  v.  Small 
(C.  C.  A.,  8th  Cir.).  35  Am.  B.  R.  682,  225 
Fed.  524,  holding  that  payments  by  a  debtor 
through  a  sale  of  his  property  pursuant  to  a 
plan  to  pay  local  creditors,  to  the  exclusion 
of  non-resident  creditors,  constitutes  an  act 
of  bankruptcy. 

188.  Clark* v.  Iselin,  21  Wall.  372,  373,  22 
L.  Ed.  577. 

184.  In  re  Truitt  (D.  C,  Md.),  29  Am. 
B.  ,R,  570,  203  Fed.  550;  In  re  Nusbaum 
(D.  C,  N.  Y.),  18  Am.  B.  R.  598,  152  Fed. 
835. 


§  3-a,  (2).]  Prefekbntiai.  Transfer;  Depletion  of  Estate. 
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the  fact  that  confession  of  judgment  by  the  debtor  is  usually  with  intent  to 
prefer  the  judgment  creditor,  brings  the  act  within  the  second  class  of  acts 
of  bankruptcy,  although  it  might  also  be  included  within  the  third  class.^^ 

(V)  Depletion  of  estate. —  The  preferential  transfer  must  result  in  the 
depletion  of  the  debtor's  estate,  so  as  to  leave  the  other  creditors  without  prop- 
erty out  of  which  their  claims  may  be  paid.  If  there  is  no  depletion  of  the 
estate  the  creditors  cannot  cVmV>lain.^^  If  the  payments  are  essential  to  the 
continuance  of  the  debtor  in  basshese,  as  for  instance  the  payment  of  arrears 
of  rent  of  the  building  occupied*  5y  *he  bankrupt,  or  payments  made  for 
advertisements  upon  which  such  business*  "depends,  they  do  not  deplete  the 
debtor's  estate,  and  are  not  acts  of  banki-upfcr.-^  The  payment  of  unearned 
premiums  on.  policies  of  insurance  would  am6urt'  to  a  depletion.^^  An  agree- 
ment to  insure  goods  alid  assign  the  policies  to  seoure-a  creditor  is  not  neces- 
sarily prejudicial  to  the  other  creditors,  and  an  assfg^ilmcnt  of  such  policies 
made  in  pursuance  thereof  after  the  debtor  became  insolvWt,*ift'not  an  act  of 
bankruptcy.*^  Where  the  transaction  consists  of  merely  making  an  exchange 
of  securities  it  does  not  constitute  an  act  of  bankruptcy,  for  in  such  a  case 
there  is  no  satisfaction  of  a  debt  nor  depletion  of  the  debtor's  estate.**^  A 
debtor  must  necessarily  be  allowed  some  liberty  in  the  settlement  of  maturing 
obligations.  Arrangements  honestly  made  for  the  purpose  of  obtaining  funds 
to  pay  such  obligations  so  that  the  debtor's  business  may  be  continued  in.  its 
regular  course  are  not  interdicted.^^  So  where  a  chattel  mortgage  or  other 
security  is  given  for  a  present  loan,  the  money  being  applied  by  the  alleged 
bankrupt  in  the  regular  transaction  of  his  business,"®  or  for  the  security  of 
notes  given  for  the  purchase  price  of  merchandise  added  to  the  alleged  bank- 
rupt's stock  of  goods,  it  is  not  against  the  interests  of  other  creditors  as  tending  to 


135.  See  Matter  of  Irish  (D.  C,  Pa.),  36 
Am.  B.  R.  185,  228  Fed.  573,  holding  that  an 
insolyent  who  confeaaet  judgment  to  his  wife 
in  an  amount  equal  to  the  value  of  his  only 
assets,  and  withholds  execution,  does  not  com- 
mit an  act  of  bankruptcy  within  the  meaning 
of  section  3a  ( 3 )  of  toe  Bankruptcy  Act ;  but 
an  involuntary  petition  stating  such  facts 
may  *be  amended  so  a«  to  allege  the  acts  of 
bankruptcy  defined  in  clauses  (1)  and  (2)  of 
the  same  section;  Matter  of  Fisher  (D,  C.> 
Pa. ) ,  33  Am.  B.  R.  628,  219  Fed.  638. 

196.  Martin  v,  Hulen  (C.  C.  A,,  8th  Cir.), 
17  Am.  B.  R.  510,  148  Fed.  982;  In  re  Pear- 
son  (D.  C,  N.  Y.),  2  Am.  B.  R.  482,  95  Fed. 
425,  in  which  case  the  payment  of  debts  which 
were  a  charge  upon  a  leaseholder  in  order  to 
protect  the  debtor's  interest  therein  was  held 
not  to  be  an  act  of  bankruptcy,  since  the 
payment  did  not  injuriously  affect  his  credi- 
tors. Compare  In  re  Lange  (D.  C,  N.  Y.), 
3  Am.  B.  R.  231,  97  Fed.  197. 

lar.  In  re  Perlhefter  &  Shatz  (D.  C. 
X.  Y.),  26  Am.  B.  R.  576,  177  Fed.  299; 
In  re  Pearson  (D.  C,  N.  Y.),  2  Am.  B.  R. 
482,  95  Fed.  425. 

1S8.  Knickerbocker  v.  Comstock,  Fed.  Cas. 
7,879. 

1».  Wilder  v.  Watts  (D.  €.,  S.  Car.),  15 
Am.  B.  R.  57,  138  Fed.  426. 

130.  Clark  v.  Iselin,  21  Wall.  360,  22  L. 
Ed.    568;    In   re  Weaver,   Fed.  Cas.    17,307; 


In    re   Union   Pacific   R.    R.    Co.,   Fed.    Cas. 
14,376. 

181.  In  re  Columbia  Real  Estate  Co.  (D. 
C,  N.  J.),  30  Am.  B.  R.  471,  205  Fed.  980. 

Chattel  mortgage  to  cancel  pre-existing 
mortgage. —  A  payment  to  a  bank  to  take  up. 
a  note,  made  from  money  loaned  upon  a 
chattel  mortgage,  the  larger  part  of  which 
was  used  to  cancel  a  pre-existing  mortgage 
on  the  same  property,  does  not  constitute  a 
preference  where,  although  the  debtor  was  in- 
solvent, it  doee  not  appear  that  he  knew 
himself  to  be  so,  but  notwithstanding  that 
his  creditors  were  pressing  him  for  payment 
and  his  credit  was  very  limited,  he  had  quite 
a  num/ber  of  outstanding  accounts,  was  en- 
deavoring to  pay  his  debts  in  full  and  the 
payment  to  the  bank,  which  was  small  in 
comparison  with  his  aggregate  indebtedness, 
was  made  in  the  ordinary  course  of  business, 
with  the  expectation  on  the  part  of  tlie  debtor 
of  continuing  his  business  and  ultimately 
paying  all  of  its  obligations.  In  re  Hallin 
(D.  C,  Mich.),  28  Am.  B.  R.  708,  199  Fed. 
806. 

132.  In  re  Hallin  (D.  C,  Mich.),  28  Am. 
B.  R.  708,  199  Fed.  806,  holding  that  the  ac- 
ceptance of  less  than  the  face  value  of  the 
mortgage,  the  balance  being  a  bonus  or  dis- 
count, or  extra  interest  did  not  render  the 
mortgage  preferential. 
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deplete  the  estate  and  may  not  be  deemed  preferential.^®*  The  transfer  must  con- 
sist of  the  bankrupt's  own  property  to  constitute  a  preference ;  payment  of  a  note 
of  a  bankrupt  by  an  indojreer  would  not  be  sufficient. ^^  A  renewal  within  the 
four  months'  period  of  a  chattel  mortgage,  given  as  securitj''  for  a  pre-existing 
debt,  is  not  an  illegal  preference. ^^  A  payment  by  atn  attorney,  out  of  his  own 
funds,  of  a  claim  against  his  client,  which  does  not  deplete  his  client's  estate  is 
not  a  preference  constituting  an  act  of  bankruptcy.  The  payment  of  a  rela- 
tively small  amount  as  a  bonus  for  a  loan  gedecei  by'a  chattel  mortgage,  aldiough 
unlawful  as  between  the  alleged  banky^igt*'^id*his  mortgagee  is  not  a  preference 
constituting  an  act  of  bankruptcy. ?^^.^  •*•/•* 

(3)  Intent  to  prefer. -^•,T6'.»irthorize  an  adjudication  of  bankruptcy  it 
must  appear  that  the  transfer/jufleged  to  constitute  an  act  of  bankruptcy  was 
made  with  the  intent'to'.pr^er  the  creditor  to  whom  it  was  given ;  if  no  such 
intent  exists  it  jnay/iiei 'preference  but  it  is  not  an  act  of  bankruptcy.^^  As 
indicated  ii^-ihip.'^reSjeding  paragraph,  ordinarj-  business  transactions  by  a 
going  conp^ii^*7i^essary  for  the  continuance  of  the  business  are  not  prohibited, 
even  if  it  happen  that  through  some  circumstance  the  debtor  become  insolvent. 
Payments  to  creditors  in  an  ordinary  business  way  made  by  a  debtor  who  did 
not  regard  himself  as  insolvent,  are  not  necessarily  made  with  intent  to  pref er.^^® 
If  a  mortgage  is  given  to  a  person  not  a  creditor  to  secure  advances  made  in 
the  payment  of  debts,  and  the  mortgagor  believed  at  the  time  that  she  had 
ample  property  to  meet  all  demands  against  her,  it  is  not  a  preference."^ 
The  intent  will  be  presumed  when  the  transaction  consists  of  a  transfer  of 
personal  property  by  way  of  payment. ^*^  If  the  bankrupt  did  not  know  of  an 
alleged  claim  against  him  when  he  made  payments  to  his  only  other  creditors 
in  due  course  of  business,  such  payments  were  not  made  with  intent  to 
prefer  and  do  not  constitute  acts  of  bankruptcy. ^^  If  a  debtor  did  not 
know  of  a  claim  against  him,  he  cannot  have  intended  to  give  a  preference 
against  such  claim;  but  there  is  a  strong  presumption  that  he  does  know 
whether  a  claim  is  paid."^  The  intent  of  the  creditor  to  whom  the  preferential 
transfer  is  made  is  not  material;  it  need  not  be  shown  that  the  creditor 
knew  or  had  reasonable  grounds  to  believe  that  the  transfer  was  preferen- 
tial.^^   The  question  of  intent  is  one  for  the  jury.^*^ 


188.  Martin  v.  Hulen  &  Co.  (C.  O.  A.,  8th 
Cir.),  17  Am.  B.  R.  510,  149  Fed.  982. 

134.  Mason  v.  Nat.  Herkimer  Co.  Bank 
(C.  €.  A.,  2d  Cir.),  22  Am.  B.  R.  733.  172 
Fed.  629,  affd.  225  U.  S.  178,  28  Am.  B.  R, 
218,  56  L.  Ed.  1042. 

136.  In  re  Cutting  (D.  C,  N.  Y.),  16  Am. 
B.  R.  761,  145  Fed.  388. 

136.  In  re  Kerlin  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  12,  209  Fed.  42,  135  C.  C.  A.  1, 
revp.  30  Am.  B.  R.  816. 

1S7.  In  re  Hallin  (D.  C,  Mich.),  28  Am. 
B.  R.  708,  199  Fed.  806. 

188.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  112  Fed.  951;  In  re  Truitt  (D.  C, 
Md.),  29  Am.  B.  R.  570,  203  Fed.  550; 
Matter  of  Cotting  Coal  Co.  (I).  C,  Mass.), 
32  Am.  B.  R.  489,  212  Fed.  548.  See  cases 
cited,  Am.  B.  R.  Dig.,  §§  168,  169. 

139.  Groodlander-Robertson  Lumber  Co.  v. 
At\\'ood  (C.  C.  A.,  4th  Cir.),  18  Am.  B.  R. 
510,    152   Fed.   978. 


140.  In  re  McLoon  (D.  C,  Mo.),  20  Am. 
B.  R.  719,  723,  162  Fed.  575. 

Preferential  transfer  must  be  made  to  or 
for  benefit  of  creditor.  Richardson  v.  Shaw, 
203  U.  S.  587,.  19  Am.  B.  R.  717. 

141.  Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R,  84,  93  Fed.  640;  In  re  Rome 
Planing  Mills  (D.  C,  N.  Y.),  3  Am.  B.  R. 
123,  96  Fed.  812;  In  re -Gilbert  (D.  C,  Or.), 
8  Am.  B.  R.  101,  112  Fed.  951;  In  re  Flint 
Hill  Stone  &  Construction  Co.  ( D.  C,  N.  Y. ) , 
18  Am.  B.  R.  81,  149  Fed.  1,007. 

148,  In  re  Morgan  &  Williams  (D.  C.,  Ga.), 
25  Am.  B.  R.  861.  184  Fed.  938. 

143.  In  re  Pangborn  (D.  C,  Mich.),  26 
Am.  B.  R.  40,  186  Fed.  673. 

144.  In  re  Rome  Planing  Mills  (D.  C,  N. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  In  re 
Wright  Lumber  Co.  (D.  C,  Ark.),  8  Am.  B. 
R.  345,  114  Fed.  1,011. 

146.  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  6  Am. 
B.  R.  300,  109  Fed.  790, 
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(4)  Pboof  of  intent. — ^As  in  the  case  of  a  transfer  to  hinder,  delay  and 
defrand  creditors,  the  intent  to  prefer  may  be  implied  from  the  actual  result 
of  the  transaction.^*®  One  is  presumed  to  intend  *the  probable  consequences 
of  his  acts, —  that  is,  those  consequence*  which  would  naturally  follow,  and 
which  a  person  of  ordinary  intelligence  would  expect  as  the  natural  result 
thereof;  this  presumption  is  of  weight  in  determining  the  debtor's  intent  to 
prefer,  and  has  been  frequently  applied. ^^^  If  the  debtor  knows  that  he  is 
insolvent  he  must  be  presumed  to  know  thAt  a  transfer  made  to  one  creditor 
to  the  exclusion  of  others  will  result  in  a  preference,  without  regard  to  his 
actual  intent  in  making  sueh  transfer."®  Payment  of  a  claim  by  otie  knowing 
himself  to  be  insolvent  raises  a  conclusive  presumption  of  intent  to  prefer  ;"*  if 
it  be  shown  that  it  was  made  in  the  honest  bdief  that  he  is  solvent,  the  burden 
sfaiftB  to  the  credi tors.  ^*^    Where  a  preference  is  given  with  the  approval  of 

in  full.  In  re  Rome  Planing  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812.  If 
a  merchant  is  hopeleesly  insolvent  during  the 
four  months  preceding  the  filing  of  a  petition 
in  involuntary  bankruptcy  against  him,  and 
with  knowledge  of  sucn  condition  of  insolv- 
ency pays  to  certain  of  his  creditors  sub- 
stantial sums  of  money  in  full  jsatisfaction 
of  their  claims,  and  denies  payment  to  others 
whose  claims  are  due  and  equally  entitled  to 
payment  he  has  committed  an  act  of  (bank- 
ruptcy under  this  clause  (§  3-a,  (2)).  His 
payments  under  such  ci rcuift stances  inevit- 
ably result  in  giving  the  creditors  so  favored 
a  preference  over  the  others.  The  debtor  is 
presumed  to  intend  the  necessary  results  of 
his  own  intelligent  acts.  Rex  Buggv  Co.  v. 
Hearick  (C.  C.  A.,  8th  Cir.),  12  Am.  B  R. 
726,  132  Fed.  310.  See  Jdhnson  v.  Wald 
(C.  C.  A.,  6th  Cir.),  2  Am.  B.  R,  84,  93  Fed. 
640,  and  note  as  to  proof  of  intent  under 
former  act,  in  2  Am.  B. -R.  84-86. 

Proof  of  knowledge  of  insolvency. —  In 
order  to  charge  a  debtor  with  having  com- 
mitted an  act  of  bankruptcy  in  the  giving 
of  a  pfeference  by  the. payment  to  a  creditor 
of  a  past-due  account,  it  is  necessary  to 
show  that  he  intended  thereby  to  give  such 
creditor  more  than  the  other  creditors  would 
get;  and  this  element  is  not  met  by  showing 
that  he  ought  to  have  thought  so;  but  where 
it  appears  that  though  the  debtor  hoped  to 
overcome  a  temporary  embarrassment,  yet 
knew  that  the  result  was  very  dombtful,  and 
did  not  make  such  payment  to  carry  his 
affairs  through  successfully,  he  must  be 
deemed  to  have  intended  a  preference.  In 
re  Condon  (D.  C,  N.  Y.),  29  Am.  B.  R.  907, 
198  Fed.  947,  affd.  31  Am.  B.  R.  754,  209 
Fed.  800. 

149.  In  re  Billings  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  45  Fed.  395;  In  re  Wright  Lum- 
ber Co.  (D.  C,  Ark.),  8  Am.  B.  R.  346,  114 
Fed.  1,011;  Driggs  v.  Moore,  Fed.  Cas.  4,085; 
Rison  V.  Knapp,  Fed.  Cas.  11,861;  In  re 
Silverman,  Fed.  Cas.  12,855,  1  Sawy.  410; 
In  re  Dibblee,  Fed.  Cas.  3,884. 

160.  Toof  V.  Martin,  13  Wall.  40,  20  L.  Ed. 
481;  In  re  Munn,  Fed.  Cas.  9,925,  3  Biss. 
442;  Morgan  v.  Mastick,  Fed.  Cas.  9,803; 
In  re  Rome  Planing  Mills  (D.  C,  N.  Y.), 
3  Am.  B.  R.  123,  96  Fed.  812;  In  re  Bloch 


146.  In  re  Douglass  Coal  &  Coke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 
In  re  Wright  Lumber  Co.  (D.  C,  Ark.),  8 
Am.  B.  R.  345,  114  Fed.  1,011;  In  re  McGee 
(D.  C,  N.  Y.),  5  Am.  B.  R.  262,  105  Fed. 
895;  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  6  Am. 
B.  R.  300,  109  Fed.  790;  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812;  Johnson  v.  Wald  (C.  C.  A.,  5th 
Cir.).  2  Am.  B.  R.  84,  93  Fed.  640. 

As  to  proof  of  intent,  see  Am.  B.  R.  Dig., 
$  265. 

147.  Macon  Grocery  Co.  v.  Beach  (D.  C., 
Ga.),  10  Am.  B.  R.  558,  156  Fed.  1,009. 

XTnder  the  former  law. —  Toof  v.  Martin,  13 
Wall.  40,  20  L.  Ed.  481 ;  Wager  v.  Hall,  10 
Wall.  584,  21  L.  Ed.  504;  Traders'  Bank  v. 
Campbell,  14  Wall.  87,  20  L.  Ed.  832;  Sam- 
son V.  Borton,  6  Ben.  325 ;  In  re  Dibbles,  3 
Ben.  283 ;  Terry  v.  Cleaver,  2  Biss.  356 ;  Rison 
V.  Knapp,  Fed.  Cas.  11,681,  1  Dill.  186; 
I>riggs  V.  Moore,  Fed.  Cas.  4,085,  1  Aibb.  C.  C. 
440;  In  re  Silverman,  1  Sawy.  410;  In  re 
Oregon  Bulletin  Print.  &  Pub.  Co.,  Fed.  Cas. 
10,559;  Miller  v.  Keyes,  Fed.  Cas.  9,578. 

148.  In  re  Condon  (C.  C.  A.,  2d  Cir.),  31 
Am.  B.  R.  754,  209  Fed.  800;  In  re  Wright 
Lumber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  345, 
114  Fed.  1011,  in  which. case  the  court  said? 
*•  If  it  be  said  that  the  testimony  shows  that 
the  bankrupt  did  not  intend  to  prefer  a  claim- 
ant, the  answer  is  thai  he  was  insolvent, 
and  he  knew  it,  and  he  must  be  held  to 
have  intended  that  which  was  the  necessary 
consequence  of  his  act.  He  cannot  be  heard 
to  say  that  he  did  not  intend  to  do  a  thing 
when  the  necessary  and  logical  consequence 
of  his  act  was  to  do  that  very  thing." 

Presumption  where  transfer  is  made  by 
insolvent. —  Where  a  debtor  known  to  be  in- 
solvent transfers  a  large  portion  of  his  prop- 
erty to  one  creditor  to  the  exclusion  of  others, 
such  transaction  must  be  taken  as  conclusive 
of  an  intent  to  give  a  preference.  In  re 
McOee  (D.  C,  N.  Y.),  5  Am.  B.  R.  262,  105 
Fed.  895.  The  debtor's  intent  to  give  a  pref- 
erence may  be  presumed  from  a  transfer, 
while  insolvent,  of  a  large  portion  of  his 
property  to  a  single  creditor.  When  this  is 
proved,  the  burden  is  upon  him  to  show  that 
he  was  ignorant  of  his  insolvency  and  had 
reason  to  believe  that  he  could  pay  his  debts 
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certain  creditors  such  creditors  are  estopped  from  objecting  to  the  transfer 
as  an  act  of  bankruptcy. ^^  It  is  possible  that,  under  the  new  definition  of  in- 
solvency, one  may  not  always  know  the  fair  valuation  of  his  property,  and, 
therefore,  majriiiert  be  able  to  show  that  he  knew  whether  he  was  solvent  or 
not.  But  the  presumption  is  that  a  person  has  knowledge  of  his  financial 
condition.  ^*^  If  a  debtor  honestly  believes  himself  to  be  solvent  when  the 
transfer  is  made,  or  if  he  establishes  his  want  of  knowledge  of  his  insolvency, 
the  presmnption  of  an  intent  to  prefer  is  rebutted.  ^^  WTiere  an  insolvent 
debtor,  before  the  entry  of  judgment  on  a  verdict  against  him,  gives  a  mortgage 
to  secure  another  creditor,  the  intent  to  prefer  will  be  presumed. ^'^  If  a 
debtor,  while  insolvent,  transfers  all  or  nearly  all  his  property  to  some  of  his 
creditors,  leaving  others  unprovided  for,  the  intent  to  prefer  will  be  presumed. ^^ 
The  effect  of  this  presumption  will  vary  according  to  the  proportionate  amount 
of  the  transfer,^®®  and  is  not  conclusive. *^^  If  the  amount  of  the  transfer 
is  comparatively  small  and  it  does  not  materially  deplete  the  estate,  the  intent 
to  prefer  will  not  be  presumed.^^  The  circumstance  that  a  mortgage  exe- 
cuted within  the  four  months'  period  was  not  recorded  for  a  considerable 
time  thereafter  may  be  considered  in  determining  whether  such  mortgage  con- 


(C.  C.  A.,  2d  Cir;),  6  Am.  B.  R.  300,  109  Fed. 
790;  In  re  McLoon  (D.  C,  Me.),  20  Am.  B.  R. 
7191,  162  Fed.  575. 

F^oduction  of  books. —  If  the  bankrupt  does 
not  submit  to  an  examination  or  submit  his 
books  so  that  Ms  financial  condition  may  be 
ascertain^  the  presumption  of  a  general  as- 
signment for  cr^itors  will  be  taken  against 
him.  Bray  v.  Cobb  ( D.  €.,  X.  Car. ) ,  1  Am. 
b.  R.  153,  91  Fed.  102.  See  under  "  Solvency 
and  the  second  and  third  acts  of  hankruf^cy" 
post.  The  burden  is  shifted  to  creditors  if 
alleged  bankrupt  appears  with  his  books. 
Matter  of  Election  Chemical  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  471,  208  Fed.  954. 

151.  Matter  of  Ereemaii  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  489,  212  Fed. 
548. 

168.  In  re  Gilbert  (D.  C.  Or.),. 8  Am.  B. 
R.  101,  104,  112  Fed.  951;  In  re  Jacobs 
(Ref.,  La.),  1  Am.  B.  R.  518;  In  re  Silver- 
man, Fed.  Cas.  12,855,  1  Sawy.  410. 

153.  In  re  Gilbert  (D.  C,  Or.),  8  Am.  B. 
R.  101,  104,  112  Fed.  951 ;  In  re  Rome  Planing 
Mills  (D.  C,  N.  Y.),  3  Am.  B.  R.  123,  96 
Fed.  812. 

A  pajrment  to  a  bank  to  take  up  a  note, 
made  from  money  loaned*  upon  a  chattel  mort- 
gage, the  larger  part  of  which  was  used  to 
cancel  a  pre-existing  mortgage  on  the  same 
property,  does  not  constitute  a  preference 
where,  although  the  debtor  was  insolvent, 
it  does  not  appear  that  he  knew  himself  to 
be  so,  but  notwithstanding  that  liis  creditors 
were  pressing  him  for  payment  and  his  credit 
was  very  limited,  he  had  quite  a  number  of 
outstanding  accounts,  was  endeavoring  to  pay 
his  debts  in  full  and  the  payment  to  the  bank, 
which  was  small  in  comparison  with  his 
aggregate  indebtedness,  was  made  in  the  ordi- 
nary course  of  business,  with  the  expecta- 
tion on  the  part  of  the  debtor  of  continuing 
his  business  and  ultimately  paying  all  of  its 
obligations.  In  re  Hallin  (D.  C,  Mich.),  28 
Am.  B.  R.  708,  199  Fed.  806. 


154.  In  re  Smith   (D.  C,  X.  Y.),  23  Am. 

B.  R.  864,  176  Fed.  426. 

155.  Nylon  &  Co.  y.  Christiansen  Co.   (C. 

C.  A.,  6th  Cir.),  19  Am.  B.  R.  789,  158  Fed. 
290;  Bovd  v.  Lemon,  Gale  &  Co.  (C.  C.  A., 
5th  Cir."),  8  Am.  B.  R.  81,  114  Fed.  647; 
Johnson  v.  Wald  (C.  C.  A.,  5th  Cir.),  2  Am. 
B.  R.  84,  93  Fed.  640:  Goldman  v.  Smith 
(D.  C,  Ky.),  1  Am.  B.  R.  266,  93  Fed.  182; 
In  re  Grant  (D.  C,  N.  Y.),  5  Am.  B.  R. 
837,  106  Fed.  497 ;  In  re  Waite,  LoweU,  407 ; 
In  re  Drummond,  Fed.  Cas.  4,094;  In  re 
Foster,  Fed.  Cas.  4,964. 

Intent  to  profer  by  transfer  of  large  part 
of  property. —  In  the  case  of  Toof  v.  Martin. 
13  Wall.  40,  20  L.  Ed.  481,  the  court  said: 
"The  transfer  in  any  case  by  the  debtor  of 
a  large  part  of  all  hlB  property  while  'he  is 
insolvent,  to  one  creditor  without  making 
provision  for  an  equal  distribution  of  its 
proceeds  to  all  his  creditors  necessarily  oper- 
ates as  a  preference  to  him  and  must  be 
taken  as  conclusive  evidence  that  a  preference 
was  intended,  unless  the  debtor  can  show  that 
he  was  at  the  time  ignorant  of  his  insolvency, 
and  that  his  affairs  were  such  that  he  could 
reasonably  expect  to  pay  all  his  debts." 

156.  In  re  Gilbert  (1>.  C,  Or.),  8  Am.  B. 
R.  101,  106.  112  Fed.  951. 

157.  Matter  of  Freeman  Cotting  Coat  Co. 
(D.  C,  Mass.),  32  Am.  JB.  R.  489,  212  Fed. 
548. 

158.  In  re  Kerlin  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  12,  209  Fed.  42,  revg.  30  Am.  B.  R. 
816. 

The  paying  of  small  sums  to  certain  cred- 
itors in  order  to  keep  the  business  going  does 
not  give  rise  to  this  presumption.  In  re 
Douglass  Coal  &  Coke  Co.  (D.  C,  Tenn.), 
12  Am.  B.  R.  549,  131  Fed.  769;  In  re 
Stovall  G-roeerv  Co.  (D.  C,  Ga.),  20  Am.  B. 
R.  537,  161  Fed.  882;  In  re  Perlhelfter  (D.  C, 
N.  Y.),  25  Am.  B.  R.  576,  177  Fed.  299. 
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stitutes  an  act  of  bankruptcy,^*  Where  the  proof  is  that  the  property  was 
transferred  to  a  mortgagee  who  was  a  creditor  in  an  amount  larger  than  the 
value  of  the  property  transferred,  the  presumption  of  intent  to  prefer 'will 
be  negatived.  ^•^  If  insolvency  at  the  time  of  the  transfer  is  not  shown,  the 
question  of  intent  is  immaterial  ^^^ 

(5)  Intent  AS  DISTINGUISHED  PROM  MOTrvE. —  There  must  be  design  to 
give  an  advantage  Where  the  transfer  is  in  pursuance  of  an  effort  to  extri- 
cate the  transferrer  from  his  embarrassments,  it  will  not  be  held  a  prefer- 
ence.^** Likewise,  where  the  physical  transfer  is  in  pursuance  of  a  valid  con- 
tract antedating  the  bankruptcy.  ***  But  a  transfer  is  not  less  a  preference 
because  given  in  answer  to  a  request  or  in  fulfillment  of  a  prior  promise  made 
at  the  time  of  contracting  the  debt.***  Evidence  of  a  failure  to  record  a  mort- 
gage until  several  months  after  its  execution  may  justify  a  finding  that  it 
was  given  with  an  intent  to  prefer.**®  So  whatever  may  have  been  the  motive 
in  making  the*  transfer,  it  is  immaterial  as  bearing  upon  the  question  of  in- 
tent. However  honest  or  proper  may  have  been  the  motive,  yet  if  the  intent 
to  prefer  exists  and  is  coupled  with  the  other  essential  elements,,  an  act  of 
bankruptcy  is  the  result.*** 

(6)  Allegations  as  to  preference. —  The  specific  facts  as  to  the  pref- 
erence relied  on  to  constitute  an  act  of  bankruptcy  must  be  alleged.^*'^    The 


1S8.  In  re  Edelman  (C.  C.  A.,  2d  Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

160.  Livingston  v.  Bruce,  Fed.  Cas.  8^410; 
Catlin  V.  Hoffman,  Fed.  Cas.  2,621. 

161.  In  re  Kasael  (C.  C.  A.,  2d  Oir.),  28 
Am.  B.  R.  233,  195  Fed.  492. 

Proaf  of  intent  under  former  law. —  Any 
fact  which  tends  to  establish  the  existence  or 
non-existence  of  intent  is  admissible  evidence. 
Linkman  v.  Wilcox,  Fed.  Cas.  8,374 ;  Giddings 
T.  Dodds,  Fed.  Cas.  5,405.  The  testimony 
of  the  party  himself  is  entitled  to  little 
Aveight.  Oxford  Iron  Co.  v.  Slafter,  Fed. 
Cas.  10,637.  Transfers  of  one's  property 
afford  a  violent,  almost  conclusive,  presump- 
tion jof  intent  to  prefer,  if  there  are  cred- 
itors unprovided  for.  In  re  Waite,  Fed.  Cas. 
17,044.  Proof  of  an  antecedent  indebtedness 
is,  in  general,  necessary  to  establish  that  a 
payment  or  security  is  a  preferential  trans- 
fer. Clark  V.  Iselin,  21  Wall.  360,  22  L.  Ed. 
568;  Bumhisel  v.  Firman,  22  Wall.  170,  2 
L.  Ed.  766;  Sawyer  v,  Turpin,  91  U.  S.  114, 
23   L.  Ed.  235. 

16S.  In  re  Wolf  (D.  C,  Iowa),  3  Am.  B. 
R.  555,  98  Fed.  84. 

163.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am. 
B.  R.  578,  98  Fed.  974.  For  analogous  cases 
under  the  law  of  1867,  see  Winter  v.  Railway 
Co.,  Fed.  Cas.  17,890;  In  re  Hapgood,  Fed. 
Cas-  6,044. 

164.  Arnold  ▼.  Maynard,  Fed.  Cas.  561. 

165.  In  re  Edelman  (C.  C.  A.,  2d  Cir.), 
12  Am.  B.  R.  238,  130  Fed.  700. 

166.  Hardy  v.  Binninger,  7  Blatch.  262,  4 
X,  B.  R.  262,  Fed.  Cas.  1,420;  Strain  v. 
Gourdln,  2  Woods  380,  11  N.  B.  R.  156,  Fed. 
Cas.   13,521. 


167.  In  re  Nelson  (D.  €.,  Wis.),  1  Am. 
B.  R.  63,  98  Fed.  76.  An  omission  of  the 
specific  date  does  not  render  the  petition  de- 
murrable. In  re  Vastbinder  (D.  C,  Pa.),  11 
Am.  B.  R.  118,  126  Fed.  417. 

Sufficiency  of  petition;  general  ayerments. 
—  A  petition  in  involuntary  bankruptcy 
which  merely  charges  that  the  alleged  bank- 
rupt on  a  specified  date,  while  insolvent  and 
within  four  months  of  the  date  of  the  peti- 
tion, transferred  and  conveyed  ''certain  of 
his  property  "  to  creditors  whose  names  are 
unknown,  with  intent  to  hinder,  delay  and 
defraud  other  creditors  or  with  intent  to  pre- 
fer said  creditors  over  others  of  the  same 
class,  does  not  set  forth  an  act  of  bank- 
ruptcy with  the  required  particularity  as  to 
essential  data  and  details,  does  not  apprise 
the  alleged  bankrupt  of  what  he  is  called  upon 
to  meet  and,  therefore,  does  not  warrant  the 
granting  of  any  relief.  In  re  Hallin  (D.  C, 
Mich.),  28  Am.  B.  R.  708,  199  Fed.  806.  See 
also  In  re  Rosenblatt  &  Co.  (C.  C.  A.,  2d 
Cir.),  28  Am.  B.  R.  401,  193  Fed.  638. 

Preferential  transfer. —  A  petition  by  cred- 
itors, representing  about  one-third  of  one  per 
cent,  of  the  total  indebtedness  ($200,000) 
of  the  bankrupt,  averring  that  the  alleged 
bankrupt  is  insolvent  and  that,  within  four 
months  next  preceding  the  date  of  the  peti- 
tion, he  paid  certain  unknown  amounts  to 
creditors  whose  names  are  unknown,  with 
intent  to  prefer  such  creditors,  is  insufficient. 
Matter  of  Mason-Seaman  Transportation  Co. 
(D.  C,  X.  Y.),  37  Am.  B.  R.  677,  235  Fed. 
974.    See  Am.  B.  R.  Dig.,  §  217. 
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petition  should  allege  the  amounts  paid  and  to  whom/^    It  should  also  allege 
that  the  alleged  act  was  committed  with  an  intent  to  pref  er.^^ 

c.  Third    act    of    tMinkniptcy;     preference    through    legal    proceedings. — 

(1)  In  general. —  The  third  act  of  bankruptcy  consists  of  a  person  having 
^*  suffered;>0r  permitted  while  insolvent  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having  five  days  before  a  sale  or  final 
disposition  of  any  property  affected  by  such  preference  vacated  or  discharged 
such  preference.^'  If  any  of  these  elements,  i.  e.  (1)  insolvency,  (2)  suffer- 
ing or  permitting  a  creditor  to  obtain  a  preference  through  a  legal  proceeding, 
(3)  not  avoiding  the  preference  five  days  before  the  sale,  where  (4)  the  property 
to  be  sold  is  affected  by  such  preference,  is  missing,  the  act  is  not  an  act  of 
bankruptcy  under  this  clause."*^  This  has  been  well  termed  the  passive  act 
of  bankruptcy.  It  differs  from  the  corresponding  act  in  the  law  of  1867,  in 
that  intent  is  not  material.  It  is  in  harmony  with  §  67-f,  under  which  liens 
through  legal  proceedings  are  void,  irrespective  of  intent  on  the  part  of  the 
debtor,  or  pressure  due  to  knowledge,  on  part  of  the  creditor.  The  nearest 
approximation  to  it  is  found  in  the  Canadian  insolvency  act  of  1869  (now, 
repealed).^'*  The  corresponding  clause  in  the  English  bankruptcy  act  is  also 
of  interest. ^^^  The  Torrev  bill  in  its  last  form,^^^  and  the  Henderson  sub- 
stitute,  contained  words  which  seemed  to  include  these  two  foreign  pro- 
visions. The  exact  phrasing  of  the  present  law  did  not  appear  until  the  bill 
liad  been  agreed  to  in  conference  committee.  Changes  narrowing  its  scope 
were  then  made.  In  spite  of  then>,  it  is  the  most  virile  and  available  of  the 
acts  of  bankruptcy. 

(2)  CoMPABisoN  WITH  THE  ACT  OF  1867. —  Soctiou  39  of  that  act  pro- 
vided that  an  insolvent  who  should  "  procure  or  suffer  his  property  to  be 
taken  on  legal  proceedings,  with  intent  to  give  a  preference  to  one  or  more 


168.  In  re  Blumberg  (D.  C,  Pa.),  13  Am. 
B.  R.  343,  133  Fed.  845.  Where  this  is  done 
the  failure  to  state  names  of  creditors  is  not 
fatal.  In  re  Lackrow  (D.  C.,  Pa.),  14  Am. 
B.  R.  514,  140  Fed.  573. 

169.  In  re  Tupper  (D.  C.,  N.  Y.),  20  Am. 
B.  R.  824,  827,  163  Fed.  766;  In  re  New 
Chattanooga  Hardware  Co.  (D.  C,  Tenn.), 
27  Am.  B.  R.  77,  79,  190  Fed.  241,  citing 
text. 

170.  Matter  of  Fisher  (D.  C,  Pa.),  33  Am. 
B.  R.  628,  219  Fed.  638 ;  Matter  of  Fineman 
(D.  C,  Pa.),  34  Am.  B.  R.  245,  223  Fed. 
652. 

Elements  constituting  act  of  bankruptcy 
under  subdivision  a(3). —  The  act  of  bank- 
ruptcy defined  by  section  3a  (3)  of  the  Bank- 
ruptcy Act  consists  of  tliree  elements.  The 
first  is  the  insolvency  of  the  debtor;  the  sec- 
ond is  suffering  or  permitting  a  creditor  to 
obtain  a  preference  through  legal  proceed- 
ings; that  is,  to  acquire  a  lien  upon  property 
of  the  debtor  by  means  of  a  judgment,  attach- 
ment, execution  oi^  kindred  proceeding,  the 
enforcement  of  which  will  enaole  the  creditor 
to  collect  a  greater  percentage  of  his  claim 
than  other  creditors  of  the  same  class;  and 
the  third  is  the  failure  of  the  debtor  to  va- 
cate or  discharge  the  lien  and  resulting  pref- 
erence five  days  before  a  sale  or  final  dis- 
position   of    any    property    affected.      Only 


through  the  comlbination  of  the  three  elements 
is  the  act  of  bankruptcy  committed.  Insolv- 
ency alone  does  not  suffice,  nor  is  it  enough 
that  it  be  coupled  with  suffering  or  permit- 
ting a  creditor  to  obtain  a  preference  by 
legal  proceeding.  The  third  element  must 
also  be  present  else  there  is  no  act  of  bank- 
ruptcy within  the  meaning  of  this  provision. 
Citizens  Banking  Co.  v.  Ravenna  Natl.  Bank, 
234  U.  S.  360,  32.  Am.  B.  R.  477,  68  L.  Ed. 
1352. 

171.  The  Canadian  act  provided  that:  ''A 
debtor  shall  be  deemed  insolvent,  and  his 
estate  shall  become  subject  to  compulsory 
liquidation  if  he  permits  any  execution  issued 
against  him  under  which  any  of  his  chattels, 
land,  or  property  are  seized,  levied  upon,  or 
taken  in  execution,  to  remain  unsatisfied  till 
within  four  days  of  the  time  fixed  by  the 
sheriff  or  officer  for  the  sale  thereof,  or  for 
fifteen  days  after  such  seizure." 

178.  Eng.  Bankruptcy  Act  of  1890,  §  1, 
provides  that :  "  A  debtor  commits  an  act  of 
bankruptcy  if  execution  against  him  has  been 
levied  by  seizure  of  his  goods  under  process 
in  an  action  in  any  court,  or  in  any  civil 

Eroceeding  in  the  high  court,  and  the  goods 
ave  been  either  sold  or  held  by  the  sheriff 
for  twenty-one  days." 

173.  S.^1035,  introduced  by  Senator  Lind- 
say, March  23,  1897. 
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of  his  creditors "  thereby  committed  an  act  of  bankruptcy ;  and,  by  §  35, 
it  was  provided  that  any  attachment  or  seizure  under  execution  of  a  person's 
property  "procured  by  him"  with  a  view  to  give  a  preference,  should  be 
void  The  doubt  which  long  divided  the  lower  courts  as  to  the  meaning  of 
these  clauses  was  finally  settled  in  Wilson  v.  City  Bank,^^*  wherein  the 
Supreme  Court  held  that  no  intent  could  be  inferred  from  the  mere  neglect 
of  the  alleged  bankrupt,  properly  sued  on  a  just  claim,  to  interpose  an 
answer  when  there  was  no  valid  defense;  and,  therefore,  that  that  intent 
which  was  an  essential  element  of  this  act  of  bankruptcy  could  not  be 
predicated  on  mere  passive  non-residence.  This  case  has  been  the  .storm- 
center  of  the  decisions  on  the  subsection  now  under  consideration. 

(3)  Ii^TENT  NOT  ESSENTIAL. —  On  the  qucstiou  as  to  whether  intent  is  an 
element  in  this  act  of  bankruptcy,  the  earlier  and  most  of  the  later  cases 
have  held  that  intent  had  been  dropped  out,  and  that  result, —  the  inequity 
flowing  from  the  transaction,  rather  than  the  animus  of  it  —  had  been 
substituted  instead. ^^*^  Two  decisions,  however,  held  to  the  older  doctrine, 
that  mere  passivity  was  not  enough. ^^**  The  earlier  case  seems  to  have  been 
decided  without  the  diflFerence  between  the  statutes  being  noted;  the  later 
is  of  great  ability  and  for  a  time  substituted  doubt  for  what  had  grown 
to  be  certainty.  The  question  reached  the  Supreme  Court  late  in  1901,  and 
was  then  settled  by  a  five-to-four  decision  in  Wilson  Bros.  v.  Nelson,^^^ 
which,  reversing  the  court  below,  upholds  the  majority  of  the  previous 
cases,  and  finally  determines  that  intent  is  not  an  element  of  pleading  or 
proof  where  the  third  act  of  bankruptcy  is  relied  on.^^®  As  therein  stated 
the  act  "  makes  the  result  obtained  by  the  creditor  and  not  the  intent  of  the 


174.  17  Wall.  473,  21  L.  Ed.  723. 

175.  In  re  Meyers  (Ref.,  N.  Y.),  1  Am. 
B.  R.  1;  In  re  Keichman,  1  Am.  B.  R.  17, 
91  Fed.  624;  In  re  Moyer  (D.  C,  Pa.),  1 
Am.  B.  R.  577,  97  Fed.  324;  In  re  Ferguson 
(D.  C,  N.  Y.),  2  Am.  B.  R.  586,  96  Fed. 

429;  In  re  Rome  Planing  Mills  (D.  C,  N. 
Y.),  3  Am.  B.  R.  123,  96  Fed.  812;  Parmenter 
Mfg.  Co.  V.  Stoever  (C.  C.  A.,  Ist  Cir.), 
3  Am.  B.  R.  220,  97  Fed.  330;  In  re  Thomas 
(D.  €.,  Pa.),  4  Am.  B.  R.  671,  103  Fed.  272; 
In  re  Miller  (D.  C,  N.  Y.),  5  Am.  B.  R.  140, 
104  Fed.  764;  In  re  Harper  (D.-C,  III.),  6 
Am.  B.  R.  667,  105  Fed.  900;  Bradley  Timber 
Co.   V.  White    (C.  C.  A.,  5th  Cir.),  10  Am. 

B.  R.  329,  121  Fed.  779,  58  C  C.  A.  56; 
Matter  of  Rung  Furniture  Co.  (C.  C.  A.,  2d 
Cir. ) .  14  Am.  B.  R.  12,  139  Fed.  526 ;  In  re 
Tniitt  (D.  C.  Md.),  29  Am.  B.  R.  570.  203 
Fed.  550. 

176.  In  re  Nelson  (D.  C,  Wis.),  1  Am. 
B    R.  63,  98  Fed.  76;  Duncan  v.  Landis   (C. 

C.  A.,  3d  Cir.),  5  Am.  B.  R.  649,  106  Fed. 
839.  Compare  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  616,  110  Fed.  929. 

177.  183  U.  S.  191,  7  Am.  B.  R.  142,  46 
L.  Ed.  147. 

Sesult  and  not  intent  essential  fact. —  The 
court  in  this  case  drew  a  distinction  between 
the  present  act  and  the  act  of  1867,  and  noted 
the  effect  of  omitting  certain  phrases,  which, 
under  the  earlier  act,  clearly  indicated  that 
a  preference  must  have  been  intended  by  the 


act  of  procuring  or  suffering  property  to 
be  taken  on  legal  proceedings.  The  court 
said:  "The  act  of  1898  differs  from  that  of 
1867  in  wholly  omitting  the  clauses  *  with 
intent  to  ffive  a  preference  to  one  or  more 
of  his  creditors '  or  *  to  defeat  or  delay  the 
operation  of  this  act;  '  and  in  substituting 
for  the  words  'procures  or  suffers  his  prop- 
erty to  be  taken  on  legal  process,'  the  words 

*  suffered  or  permitted  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal 
proceedings,'  and  not  having,  five  days  be- 
fore a  sale  of  the  property  affected,  *  vacated 
or    discharged    such    preference.' 

Taking  together  all  the  provisions  of  the 
act  of  1898  on  this  subject  and  contrasting 
them  with  the  provisions  of  the  act  of  1867, 
there  can  be  no  doubt  of  their  meaning. 
The  third  clause  of  §  3,  omitting  the  word 

*  procure,*  and  the  phrase  *  intent  to  give  a 
preference,'  of  the  former  statute,  makes  it 
an    act    of    bankruptcy    if    the    debtor    has 

*  suffered  or  permitted,  while  insolvent,  any 
creditor  to  obtain  a  preference  through  legal 
proceedings,'  and  has  not  *  vacated  or  dis- 
charged such  preference  *  five  days  before  a 
sale  of  the  property.  .  .  .  This  act  of  1898 
makes  the  result  obtained  by  the  creditor, 
and  not  the  intent  of  the  debtor,  the  efsential 
fact." 

178.  Bradlev  Timber  Co.  v.  White  (C.  C. 
A.,  5th  Cir.);  10  Am.  B.  R.  329,  121  Fed. 
779,  58  C.  C.  A.  66,  affg.  9  Am.  B.  R.  441. 
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debtor  the  essential  fact"  ^^  In  other  words,  it  is  now  the  settled  law  that 
an  insolvent  may  be  thrown  into  bankruptcy  by  the  requisite  number  of  his 
creditors,  if  a  judgment  has  been  entered  against  him,  execution  issued  and 
levy  made,  and  sale  five  or  less  days  away,  irrespective  of  whether  he  procured 
or  merely  could  not  prevent  the  judgment  against  him.  This,  from  the 
creditor's  standpoint,  is  the  high-water  mark  of  Anglo-Saxon  "  acts  of  bank- 
ruptcy." ^^ 

(4r)  SuFFEBKD  OE  PEEMiTTED. —  "  Suffered  or  permitted  "  includes  passive 
non-resistanoe  as  well  as  non-ability  to  resist ^^*  A  debtor  who  does  not  pay  a 
lawful  debt  when  due,  and  stands  by  while  his  creditor  secures  a  judgment 
against  him,  and  levies  upon  his  property,  "  suffers  and  permits "  such 
judgment  to  be  taken,  and  such  levy  to  be  made,  and  commits  an  act  of 
bankruptcy  under  this  clause.^®  The  mere  fact  of  resistance  by  defense 
conducted  in  good  faith  is  not  material.^^     And  even  though  an  appeal  is 


179.  Matter  of  Rung  Furniture  Co.  (C.  C. 
A.,  2d  Cir.),  14  Am.  B.  R.  12,  136  Fed.  526. 

Preference  by  legal  proceedings;  intent. — 
While  a  preference  effected  through  judicial 
proceedings  may  constitute  an  act  of  bank- 
ruptcy either  under  subdivision  a  (3)  or  a  (2) 
of  section  3  of  the  Bankruptcy  Act,  the 
two  subdivisions  do  not  necessarily  overlap. 
The  distinction  is  to  t)e  found  in  the  presence 
or  absence  of  an  actual  intent  on  tne  part 
of  the  debtor  to  give  a  preference.  If  he  has 
acted  in  eueh  a  way  as  to  give  a  preference 
with  t^e  intent  and  purpose  so  to  do,  it  is 
immaterial  by  what  means  such  purpose  is 
accomplished.  In  such  case  the  act  falls 
within  subdivision  a  (2).  But,  if,  through 
legal  proceedings,  a  preference  has  in « fact 
been  permitted  or  procured,  but  without  any 
intent  or  purpose  on  the  part  of  the  debtor 
to  give  it,  then  the  act  falls  within  the 
terms  of  subdivision  a  (3).  Matter  of  Mus- 
grove  Mining  Co.  (D.  €.,  Idaho),  37  Am.  B. 
R.  62S,  234  Fed.  90.  See  Am.  B.  R.  Digest, 
i  175. 

180.  See  further  discussion  of  this  subject 
by  Referee  Hotchkiss  in  Matter  of  Rung 
Furniture  Co.  (Spec.  M.,  N.  Y.),  10  Am. 
B.  R.  44,  in  which  the  cases  interpreting 
$  3-a   (3)   are  collated. 

181.  In  re  Gallagher  (Ref.,  Mass.),  6  Am. 
B.  R.  266. 

182.  Bogen  k  Trummel  v.  Protter  (C.  0. 
A.,  6th  Cir.),  12  Am.  B.  R.  288,  129  Fed.  533. 

An  affirmative  act  on  the  part  of  the 
debtor  is  not  required.  If  he  remains  pas- 
sive and  supine  and  permits  his  property 
to  be  taken  by  one  creditor  at  the  expense 
of  the  others,  he  has  '*  suffered "  or  "  per- 
mitted "  a  preference  to  be  obtained.  In  re 
Rome  Planing  Mills  (D.  C,  N.  Y.),  3  Am. 
B.  R.  123,  96  Fed.  812;  In  re  Thomas  (D.  C, 
Pa.),  4  Am.  B.  R.  671,  103  Fed.  272;  In  re 
Miller  (D.  C,  N.  Y.),  5  Am.  B.  R.  140,  104 
Fed.  764;  In  re  Harper  (D.  C,  111.),  6  Am. 
B.  R.  576,  106  Fed.  900.  Contra:  Duncan 
V.  Landis  (C.  C.  A.,  3d  Cir.),  6  Am.  B.  R. 
649.  106  Fed.  839,  holding  that  there  must 
be  some  act  on  the  part  of  the  alleged  bank- 


rupt either  by  way  of  active  procurement  or 
voluntary  acquiescence,  arising  fr^m  con- 
nivance, co-operation  or  participation.  In  re 
Truitt  (D.  d,  Md.),  29  Am.  B.  R.  670,  203 
Fed.  560. 

A  petition,  alleging  that  the  debtor  is  in- 
solvent and  has  suffered  and  permitted 
certain  of  his  creditors  to  obtain  a  preference 
through  legal  proceedings  by  suffering  a  judg- 
ment and  an  attachment  in  execution  to  be 
issued  thereon  aninst  an  insurance  company 
as  garnishee;  that  judf^ent  has  been  ob- 
tained against  the  garnishee  in  the  proceed- 
ings, the  amount  of  which  is  about  to  be 
paid  over  to  the  creditors  thus  preferred; 
and  that  the  debtor  has  failed  to  have  the 
preference  thus  obtained  vacated^  is  sufficient, 
and  alleges  an  act  of  bankruptcy.  Matter  of 
Fineman  (D.  C,  Pa.),  34  Am.  B.  R.  245, 
223  Fed.  652. 

188.  Bradley  Timber  Co.  v.  White  (C.  C. 
A.,  6th  Cir.),  10  Am.  B.  R.  329,  121  Fed. 
779. 

Fact  of  resistance. —  In  the  case  of  Bradley 
Timber  Co.  v.  White  (C.  C.  A.,  6th  Cir.), 
10  Am.  B.  R.  329,  121  Fed.  779,  the  court 
said :  ''  Whether  or  not  an  insolvent  makes 
resistance  tp  legal  proceedings  of  a  creditor 
to  obtain  preference  is  not  very  material. 
It  mav  show  good  faith  on  his  part,  but  the 
act  of  bankruptcy  declared  in  the  law  is 
'  sufferinff  or  permitting,'  a  judgment  which 
will  result  in  a  preference,  and  a  failure  to* 
vacate  the  same  within  at  least  five  days  be- 
fore a  sale  or  disposition  of  the  property 
affected  by  such  preference.  The  Bankrupt 
Law  seeks  to  prevent  and,  if  obtained,  by 
any  means,  to  set  aside  preferences  obtained 
against  an  insolvent  within  four  months; 
and,  in  order  to  effect  an  equal  distribution 
of  the  insolvent's  property  among  creditors, 
it  contemplates  a  resort  to  the  bankruptcy 
court  in  all  cases  of  such  preferenc  s,  no 
matter  whether  the  bankrupt  has  consented 
thereto  or  opposed  the  same.  If  the  bank- 
rupt fails  to  discharge  a  preference  obtained 
through  legal  proceedings  within  at  least  five 
days  before  the  property  affected  by  the  pref- 
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taken  from  the  judgment,  a  failure  to  vacate  it  may  be  a  preference,  no 
attempt  being  made  to  stay  an  execution  and  sale  by  giving  security  on 
appeal,  and  it  appearing  prima  facie  that  the  debtor  was  insolvent.  ^^  The 
failure  to  vacate  or  discharge  the  lien  of  an  attachment  at  least  five  days 
before  a  sale  or  final  disposition  of  the  property  attached,  where  the  lien  was 
created  by  attachment  proceedings  instituted  more  than  four  months  prior 
to  the  filing  of  an  involuntary  petition,  does  not  constitute  an  act  of  bank- 
ruptcy.** 

(6)  Creditors  to  bb  affected. — A  creditor  must  have  been  preferred 
over  other  creditors  by  this  act  of  bankruptcy. ***  The  term  "  creditor  "  is 
defined  in  §  1  (9).  The  creditor  preferred  must  have  a  provable  claim  ;*^^ 
a  surety  on  a  bond  given  by  a  corporation  to  secure  claims  for  services  of 
laborers  on  a  public  work  is  a  creditor,  and  a  judgment  and  sale  in  favor  of 
the  surety  is  a  preference  constituting  an  act  of  bankruptcy.*®®  Where  it  is 
shown  that  the  petitioning  creditors  induced  a  judgment  creditor  to  levy 
execution  on  his  judgment,  they  are  estopped  from  setting  up  such  levy  as 
an  act  of  bankruptcy.*®^ 

(6)  Preference. —  "  Preference ''  as  used  in  this  subsection  refers  to  a 
resultant  inequality  between  creditors  of  the  same  class. *^  The  intent  and 
purpose  of  this  act  of  bankruptcy  is,  like  all  the  others,  to  avoid  a  preference 
and  to  provide  for  an  equal  distribution  of  the  debtor's  property  among  his 
creditors.***  If  the  proceedings  do  not  result  in  such  inequality  the  debtor 
is  not  subject  to  attack***  For  instance  if  the  property  is  not  subject  to 
sale  under  execution  and  the  levy  is  therefore  invalid,  the  proceedings  do  not 
result  in  a  preference,  and  do  not  fall  within  this  clause.**®  The  preference 
must  be  to  a  creditor  over  other  creditors  of  the  same  class,  so  where  a  land- 
lord distrains  for  his  rent  he  does  not  procure  a  preference,  since  he  is  the 
only  creditor  of  his  class  and  is  entitled  to  the  priorty  which  the  law  aflFords 
him.*^ 


erenoe  k  disposed  of,  that  is  an  act  of 
bankruptcy,  and  on  proof  of  the  same  the 
insolvent  may  be  adjudged  a  bankrupt." 

Result,  a  preference. —  A  preference  may 
consist  not  only  in  bankrupt  s  procuring  tff 
suffering  a  judgment  to  be  entered  against 
him  or  making  a  transfer  of  his  property 
within  four  months  of  the  filing  of  the  peti- 
tion in  bankruptcy,  but  also  in  the  creation 
of  a  lien  by  way  of  attachment,  or  the  con- 
fession of  a  judgment  within  four  months 
of  the  filing  of  the  petition,  the  existence  and 
enforcement  of  which  will  work  a  preference. 
Folger  V.  Putnam  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  173,  194  Fed.  793. 

184.  Matter  of  Rung  Furniture  Co.  (C.  C. 
A.,  2d  Cir.),  14  Am.  B.  R.  12,  139  Fed.  626. 

185.  Colston  V.  Austin  Run  Mining  Co. 
(C.  C.  A.,  3d  Cir.),  28  Am.  B.  R.  92,  IM 
Fed.  929. 

186.  See  discussion,  ante,  under  "  First  act 
of  Bankruptcy." 

187.  In  re  Crafts-Riordan  Shoe  Co.  (D.  C, 
Mass.),  26  Am.  B.  R.  449,  185  Fed.  931,  in 
which  the  court  said:  "To  be  creditors  of 
the  bankrupt,  the  plaintiff  in  the  suit  must 
own  a  demand  or  claim  provable  against 
him  in  bankruptcy." 


188.  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir. ) ,  24  Am.  B.  R.  726,  179 
Fed.  66. 

189.  Matter  of  Marks  (D.  C,  Pa.),  16  Am. 
B.  R.  467,  142  Fed.  279. 

190.  Bankr.  Act,  f  60-a,  post.  See  also 
discussion  under  preceding  acts  of  bank- 
ruptcy. 

191.  In  re  Chapman  (D.  C,  Ga.),  3  Am. 
B.  R.  607,  99  Fed.  395;  Richmond  Standard 
Spike  &  Iron  Co.  v.  Allen  (C.  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  683,  148  Fed.  657;  In  re 
Ferguson  (D.  C,  N.  Y.),  2  Am.  B.  R.  586, 
588,  96  Fed.  429. 

192.  In  re  Chapman  ('D.  C.,  Ga.),  3  Am. 
B.  R.  607,  99  Fed.  395. 

198.  In  Missouri  a  mortgagor's  equity  of 
redemption,  after  condition  broken  and  pos- 
session is  in  the  mortgagee,  is  not  subject  to 
sale  under  execution,  and  a  levy  thereon  ia 
invalid.  Hence,  the  failure  of  a  mortgagor 
to  vacate  a  levy  within  five  days  prior  to 
the  sale  thereunder  does  not  constitute  an 
act  of  bankruptcy.  Matter  of  Moark-Xemo 
Mining  Co.  (D.  C,  Mo.),  34  Am.  B.  R.  201, 
219  Fed.  340. 

194.  In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646.    As  to  whether  labor- 
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(7)  Legal  proceedings* — (I)  In  general. —  ^^  Legal  proceedings"  means 
proceedings  in  a  court  to  assert  a  legal  remedy  or  obtain  an  equitable  reliet^®* 
They  include  all  proceedings  in  a  court  of  justice  interlocutory  or  final,  whereby 
the  property  of  a  debtor  is  seized  and  diverted  from  his  general  creditors. ^®^ 
The  issuance  of  execution  and  a  levy  under  a  confession  of  judgment  are 
"  legal  proceedings  "  within  the  clause, ^®^ 

(II)  Attachment  proceedings. — ;Attachment  proceedings  are  legal  proceed- 
ings within  the  meaning  of  the  clause/^  Attachment  proceedings  which  have 
not  been  followed  by  a  judgment  are  not  of  themselves  sufficient ;  there  must 
be  an  actual  determination  of  the  claim  and  the  consequent  judgment,  execu- 
tion, levy  and  a  day  of  sale  appointed.^®® 

(III)  Receivership;  supplementary  proceedings. — A  suit  in  a  State  court 
for  the  appointment  of  a  receiver  whereby,  certain  creditors  were  preferred  is 


ers  having  judgmentd  for  wages  are  in  the 
8ame  class  as  general  creditors,  see  Matter 
of  Toledo  Portland  Cement  Co.  (Ref.,  Mich.), 
17  Aim.  B.  R.  375;  Mather  v.  Coe,  Powers  & 
Co.  (D.  C,  Ohio),  1  Am.  B.  R.  504,  92  Fed. 
333. 

195.  Compare  In  re  Emslie  (C  C.  A.,  2d 
Cir.),  4  Am.  B.  R.  126.  102  Fed.  291,  revg. 
3  Am.  B.  R.  282,  97  Fed.  929. 

196.  In  re  Rome  Pkning  Mills  (D.  C, 
N.  Y.),  3  Am.  B.  R.  123,  96  Fed.  812. 

197.  In  re  Thomas  (D.  C,  Pa.),  4  Am. 
B.  R.  571,  103  Fed.  272;  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  7  Am.  B.  R.  142. 

A  confession  of  judgment  by  a  debtor  may 
under  certain  circumstances  constitute  a 
transfer  and  if  made  with  intent  to  prefer 
would  constitute  an  act  of  bankruptcy  under 
clause  a  (.2)  of  this  section.  In  re  Truitt 
(D.  C,  Md.),  29  Am.  B.  R.  570,  203  Fed. 
550;  In  re  Xu^aum   (D.  C,  X.  Y.),  18  Am. 

B.  R.  598,  152  Fed.  835.  See  Am.  Bankr. 
R.  Dig.,  §  181. 

Allegations  as  to  confession  of  judgment. — 
A  petition,  alleging  as  an  act  of  bankruptcy, 
that  the  debtor  confessed  a  judgment  with 
an  intent  to  prefer,  is  not  insufficient  for 
failure  to  set  forth  the  facts  and  circum- 
stances from  which  such  intent  may  be  in- 
ferred.    Matter  of  Musgrove  Mining  Co.   (D. 

C,  Idaho),  37  Am.  B.  R.  628,  234  Fed.  99. 

198.  In  re  Putnam  (D.  C,  Cal.),  27  Am. 
B.  R.  923,  193   Fed.  464. 

199.  In  re  Vetterman  (D.  C,  X.  H.),  14 
Am.  B.  R.  245,  135  Fed.  443 ;  In  re  Standard 
Steel  Casting  Co.  (D.  C,  Va.),  10  Am.  B. 
R.  694,  124  Fed.  75. 

Attachment  proceedings. —  In  tlie  case  of 
In  re  Craf ts-Riordan  Shoe  Co.  ( D.  C,  Mass. ) , 
26  Am.  B.  R.  449,  185  Fed.  931,  it  appeared 
that,  within  the  four  months'  period,  a  plain- 
tiff in  a  suit  against  the  bankrupt  had 
obtained  an  attachment  lien  upon  property 
of  the  bankrupt  which  was  sold  siimply  be- 
cause it  could  not  be  kept  without  great 
and  disproportionate  expense,  but  no  judg- 
ment against  the  bankrupt  was  obtained 
prior  to  bankruptcy.  It  was  held  that  the 
fact  that  bankrupt  failed  to  vacate  the  at- 
tachment at  least  five  days  before  such  sale 


did  not  create  a  preference  constituting  an 
act  of  bankruptcy  within  section  3-a  (3) 
since  there  was  no  "  final  disposition "  of 
the  property  and  such  section  was  not  in- 
tended to  include  sales  which  merely  sub- 
stitute money  for  property  without  rendering 
the  alleged  preference  obtained  by  the  at- 
tachment anv  more  effective  than  it  was 
before  the  sale.  In  this  case  the  court  said: 
"  In  the  cases  which  have  held  preferences 
to  have  been  obtained  through  legal  proceed- 
ings, and  an  attachment  has  formed  part  of 
the  proceedings,  the  attachment  has  been 
either  after  judgment  in  the  suit,  or,  if  be- 
fore judgment,  has  been  followed  by  a  judg- 
ment before  the  petition  in  bankruptcy,  so 
that  the  attachment  lien  has  passed  beyond 
the  stage  during  which  it  remains  wholly 
uncertain  whether  there  is  really  any  claim 
against  the  defendant  or  not.'* 

In  the  case  of  Parmenter  Mfg.  Co.  v. 
Stoever  (C.  C.  A.,  Ist^Cir.),  3  Am.  B.  R.  220, 
97  Fed.  330,  38  C.  C.  A.  200,  there  had  been 
such  an  attachment  more  than  four  months 
before  the  involuntary  petition.  This  had 
been  followed  by  judgment,  execution,  seizure, 
and  sale  within  the  four-month  period.  In 
affirming  adjudication  on  the  petition,  it  was 
said  that  the  preference  permitted  was  the 
execution  sale,  and  that  the  four-month 
period  referred  to  in  the  statute  ran,  not  from 
the  attachment,  but  ^'  from  a  date  coimected 
with  the  proceedings  after  judgment."  If  the 
sale  constituted  the  preference,  no  preference 
was  obtained  merely  by  the  attachment,  and 
none  until  there  had  at  least  been  judgment 
in  the  suit.  See  also  In  re  Harper  (D.  C. 
111.),  5  Am.  B.  R.  576,  105  Fed.  960;  In  re 
Windt  (D.  C,  Conn.),  24  Am.  B.  R.  536. 
177  Fed.  584. 

Failure  to  vacate  attachment  lien. —  Al- 
though the  mere  suflFering  or  permitting, 
while  insolvent,  a  creditor  to  obtain  a  pref- 
erence, alone  does  not  constitute  an  act  of 
bankruptcy  under  section  3-a  (3),  but  the 
debtor  must  have  failed  at  least  five  days 
before  a  sale  or  final  disposition  of  the  prop- 
erty to  have  vacated  or  discharged  such 
preference,  it  is  incumbent  upon  an  insolvent 
person  to  discharge  or  vacate  a  lien,  secured 
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such  a  proceeding,^^  and  so  also  are  supplementary  proceedings  whereby  a 
debtor  of  a  judgment  debtor  is  directed  to  pay  a  certain  amount  to  the  sheriff 
to  apply  on  the  judgment.^^ 

(IV)  Distress  for  rent;  statutory  Uens. — A  distraint  of  goods  under  a  laud- 
lord's  warrant  is  not  "a  legal  proceeding''  under  this  dause.^^  Where  dis- 
traint is  allowed  it  exists  because  of  a  lien  upon  the  property  found  upon  the 
leased  premises.^**  Th^  rule  is  that  a  proceeding  to  enforce  a  statutory  lien 
which  is  not  in  any  way  affected  by  the  adjudication  of  bankruptcy  does  not 
fall  within  this  clause.^^ 

(8)  Sale  or  disposition. —  "Sale  or  final  disposition"  as  used  in  this 
clause  means  ah  act  having  the  effect  of  a  sale,  whereby  the  ownership  and 
control  of  the  property  is  transferred  from  one  person  .to  r  ano^er ;  ^^  an 
insolvent  debtor  does  not  commit  an  act  of  bankruptcy,  rendering^ him  subject 
to  involuntary  adjudication,  by  mere  inaction  for  the  period  of  four  months 
after  the  levy  of  an  execution  on  his  real  estate.  Such  inaction  does  not 
amount  to  a  "final  disposition."  ^^  If  the  transaction  is  fictitious,  invalid 
or  otherwise  ineffectual,  because  the  proceedings  are  unauthorized  so  that  the 
estate  of  the  debtor  is  not  depleted,  or  the  rights  of  creditors  affected,  it  does 
not  constitute  a  sale  or  disposition.^^  The  securing  by  a  creditor  of  the 
amount  of  his  claim  through  attachment  in  execution  proceedings  is  a  "  final 
disposition  of  any  property  affected  by  such  preference,"  as  effectually  as  if 
he  had  received  payment  from  the  proceeds  of  a  sale  under  a  writ.^^     The 


by  an  attachment  ilf»on  his  property,  at  least 
live  days  before  a  period  of  four  months  ex- 
pires following  the  date  of  the  levy  of  such 
attachment,  and  if  he  fails  to  do  so  he  com- 
mits an  act  of  bankruptcy.  Folger  v.  Putnam 
(C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  173,  194 
Fed.  793.  This  case  seems  to  have  been  over- 
ruled in  eflfect  by  Citizens  Banking  Co.  ▼. 
Ravenna  Nat.  Bank,  234  U.  S.  360,  32  Am. 
B.  R.  477. 

The  failure  of  an  alleged  bankrupt  to  re- 
lease the  levy  of  an  attachment  upon  his  sup- 
posed interest  in  property  transferred  by  him 
nearly  seven  years  previously  does  not  con- 
stitute an  act  of  bankruptcy,  even  though 
followed  by  averments  that  such  transfer  was 
a  fraudulent  one.  Matter  of  Murphy  (1).  C, 
Cat.),  36  Am.  B.  R.  320,  228  Fed.  i018. 

MO.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  516,  110  Fed.  929;  but  otherwise  where 
there  is  no  such  preference,  In  re  Empire 
Metallic  Bedstead  Co.  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  576,  98  Fed.  981;  Vaccaro  v. 
Security  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436. 

901.  In  re  Miller  (D.  C,  N.  Y.),  6  Am. 
B.   R.  140,  104  Fed.  764. 

909.  In  re  Belknap  (D.  C.,  Pa.),  12  Am. 
B.  R-  326,  129  Fed.  646;  Richmond  Standard 
Spike  4  Iron  Co.  v.  Allen  (C  C.  A.,  4th 
Cir.),  17  Am.  B.  R.  683,  148  Fed.  667. 

908.  Diatraint  by  landlord. —  In  the  case  of 
Richmond  Standard  Steel  Spike  &,  Iron  Co. 
V.  Allen  (C.  C.  A.,  4th  Cir.),  17  Am.  B.  R. 
583,  148  Fed.  657,  the  court  said:  *'  Under 
the  law  of  Virginia,  the  right  of  the  land- 
lord to  distrain  ttie  property  of  the  tenant 
for  rent  haa  a  priority  over  any  lien  create^ 


on  such  property  after  it  is  carried  oftto  the 
leased  premises.  In  other  words,  as  we  un- 
derstand the  Virginia  statute,  the  lien  of 
the  landlord  for  rent  attaches  to  the  prop- 
erty of  the  tenant  as  soon  as  it  is  placed  on 
the  premises,  and  this  lien  continues  and  is 
capable  of  being  enforced  in  the  manner  and 
under  the  conditions  provided  in  the  statute. 
It  has  priority  over  all  other  liens  subse- 
quently created  and  retains  this  position  of 
dignity  provided  the  landlord  pursues  his 
right  in  apt  time.  It  hae  been  held  that 
the  preference  by  legal  proceedings  contem- 
plated by  the  Bankruptcy  Ac^  does  not  in- 
clude a  levy  upon  a  judgment  of  foreclosure 
of  a  lien  which*  affects  only  the  property 
bound  by  the  lien." 

904.  In  re  Mero  (D.  C.,  Ct.),  12  Am.  B.  R. 
171,  128  Fed.  630;  Owen  v.  Brown  (C  C.  A., 
8th  Cir.),  9  Am.  B.  R.  717,  120  Fed.  812; 
In  re  Chapman  (D.  C,  Oa.),  3  Am.  B.  R. 
607,  99  Fed.  395.  See  Bankr.  Act,  §  67-f, 
post, 

SOS.  Citizens  Banking  Co.  v.  Ravenna  Na- 
tional Bank,  234  U.  S.  360,  32  Am.  B.  R. 
477,  58  L.  Ed.  1352. 

906.  Citizens  Banking  Co.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Am.  B.  R.  477,  58 
L.  Ed.   1362. 

907.  See  under  f  60,  subtl^ead  "Estate 
must  be  diminished,"  ftoai.  Matter  of  Moark- 
Nemo  Cons.  Mining  Co.  (D.  C.,  Mo.),  34 
Am.  B.  R.  201,  219  Fed.  340. 

908.  Matter  of  Fineman  (D.  C,  Pa.),  34 
Am.  B.  R.  245,  223  Fed.  652.  And  see  also 
In  re  Harper  (D.  C,  111.),  6  Am.  B.  R.  567. 
105  Fed.  900;  In  re  Goldie  Fisher  (D.  C, 
P«t.),  33  Am.  B.  R.  628,  219  Fed.  638. 
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"  final  disposition ''  of  the  property  of  the  debtor  may  take  place  without  a 
sale,  in  which  case  the  time  of  the  disposition  is  the  day  that  the  property 
finally  passed  irrevocably  from  the  control  of  the  debtor.  ^^  But  as  held  by 
the  Supreme  Court  the  term  signifies  an  affirmative  act  of  disposal,  not  a 
mere  lapse  of  time  which  leaves  the  lien  intact  and  still  requiring  enforce- 
ment.^^ 

(9)  Vacatikg  or  discharging  preference. — (I)  In  geruerah — It  is  not 
the  judgment  itself,  or  the  levy  thereunder,  which  constitutes  the  axst  of  bank- 
ruptcy, but  the  failure  on  the  part  of  the  debtor  to  have  the  same  vacated 
or  discharged  five  days  before  a  sale  or  final  disposition  of  the  property.*^^ 
The  act  of  bankruptcy  seems  to  be  consummated  five  days  before  the  sale, 
if  at  that  time  the  levy  has  not  been  lifted ;  the  sale  having  been  noticed,  and 
nothing  having  been  done  by  the  judgment  debtor  to  set  aside  the  preference, 
the  creditors  may  file  a  petition  against  him ;  they  are  not  required  to  wait  f oi 
the  sale.^ 


209.  In  re  Harper  (D.  C,  111.),  5  Am.  B. 
R.  567,  106  Fed.  900;  In  re  MUler  (D.  C, 
X.  Y.),  6  Am.  Bs  R.  140,  104  Fed.  764,  hold- 
ing that  a  payment  of  money  on  an  execu- 
tioiv  was  a  technical  levy,  and  was  a  "  final 
disposition,"  (although  a  tale  was  not  had) 
and  constituted  an  act  of  ^nkruptcy.  Scheuer 
V.  Smith  &  Montgomery  Book  Co.  (C.  C  A., 
5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407. 

I^nal  disposition. —  In  the  ease  of  In  re 
Tapper  (D.  C,  N.  Y.),  20  Am.  B.  R.  824, 
829,  163  Fed.  766,  the  court  said:  "  It  seems 
to  iSae  that  effect  is  to  be  given  to  the  words 
*  the  final  disposition  of  any  property  affected 
by  such  preference.'  The  '  final  disposition ' 
is  not  a  gift  oi  the  property  to  some  third 
person,  or  a  voluntary  transfer  to  the  creditor 
in  satisfaction  of  a  preferential  judgment  as 
that  would  be  merely  a  sale  in  payment. 
Congress  had  in  mind  when  it  enacted  this 
law,  the  fact  that  there  are  different  ways 
or  modes  of  disposing  of  property,  of  enforo* 
ing  executions,  judgments,  hens,  and  it  re* 
ferred  to  the  ordinary  method  of  disposition 
by  way  of  sale,  and  then  used  the  words  *or 
final  disposition/  to  cover  every  other  method 
of  passing  the  control  and  dominion  of  the 
property  from  the  debtor,  insolvent  person, 
to  another  or  to  others,  either  absolutely  or 
as  security  to  the  preferred  creditor,  to  the 
exclusion  of  his  otner  creditors.  The  pur- 
pose of  the  law  is  that  no  one  creditor  snail 
be  preferred  over  the  others  by  an  insolvent 
person,  but  that  all  creditors  shall  share 
equally,  except  as  to  honest  liens  created 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy.  It  was  not  in- 
tended that  a  creditor  should  obtain  a  lien 
on  all  the  real  estate  of  an  insolvent  person, 
by  a  judgment  filed  and  docketed,  and  then 
lie  still,  without  issuing  execution  or  making 
a  levy  and  advertising  the  property  for  sale 
for  four  months,  and  until  such  judgment 
had  become  unimpeachable  under  the  bank- 
ruptcy act  or  otherwise,  thereby  gaining  a 
preference,  an  absolute  security  lor  the  debt, 
and  it  might  be  to  the  extent  of  the  entiro 


property  of  the  insolvent  person,  and  thus 
excmding  other  creditors  from  any  share  in 
the  estate.  It  has  been  held  that  the  adver- 
tised, or  even  .proposed  sale  is  not  in  all 
cases  necessary  under  subdivision  3  of  |  3.'' 
Citing  In  re  Bfarper  ( D.  C,  111. ) ,  6  Am.  B.  R. 
567,  106  Fed.  900;  In  re  Miller  et  al.  (D.  C. 
N.  Y.),  5  Am.  B.  R.  140,  104  Fed.  764; 
Scheuer  v.  Smith  k  Montgomerv  Book,  etc., 
Co.,  7  Am.  B.  R.  384,  112  Fed.  407,  50  C.  C. 

A.  312.  The  decision*  in  the  Tapper  case  was 
approved  and  followed  in  Kavenna  Kat.  Bank 
V.  Ourtiss  (D.  C,  Ohio),  30  Am.  B.  R.  818; 
8.  o.  aub  nom  Citizens  Banking  Co.  v.  Ra- 
venna Nat.  Bknk,  234  U.  S.  360,  32  Am.  B.  R. 
477,  which  in  effect  renders  absolute  the  rule 
laid  down  in  the  Tupper  case^ 

SIO.  Citizens  Banking  Co.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Am.  B.  R.  477, 
58  L.  Ed.  1352. 

SIX.  In  re  Vastbinder  (D.  C,  Pa.),  11  Am. 

B.  R.  118,  121,  126  Fed.  417;  Matter  of 
Rung  Furniture  Co.  (C.  C.  A.,  2d  Cir.),  14 
Am.  B.  R.  12,  139  Fed.  526;  Folger  v.  Put- 
nam (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R.  173, 
194  Fed.  793. 

Failure  to  diadiarse  by  partnership. — 
Where  an  execution  was  levied  upon  the 
property  of  an  insolvent  partnership  after 
its  dissolution  the  failure  to  discharge  the 
levy  constitutes  an  act  of  bankruptcy  by  all 
the  members  of  the  firm,  for  which  it  and 
all  the  partners  may  be  adjudged  bankrupt. 
Holmes  v.  Baker  &  Hamilton  (C.  C.  A.,  9th 
Cir.),  20  Am.  B.  R.  262,  160  Fed.- 922. 

S18.  In  re  National  Hotel.  &  Cafe  Co.   ( D. 

C.  Pa.),  15  Am.  B.  R.  69,  138  Fed.  947. 
Validity   of   execution. —  Where   the    only 

ground  upon  which  creditors  claimed  an 
adjudication  in  bankruptcj  was  that  of 
preferring  an  execution  creditor  by  failing 
to  discharge  the  lien,  and  where  the  testi- 
mony of  the  deputy  sheriff  shows  clearly 
that  he  made  on  actual  levy  and  the  al- 
leged bankrupt  protested  against  the  levy 
from  the  beginning  and  had  a  right  to  have 
its  validity  determined  by  a  proper  tribunal. 


§  3-a,   (3).]       Pbeference  Through  Legal  Proceedings, 
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(II)  Day  set  for  sale. —  It  must  appear  that  the  sale  or  final  dispoaitioi? 
of  the  property  had  been  arranged  for  before  the  act  of  bankruptcy,  may 
be  cohBummated.^^*  "  Five  days  before  a  sale ''  has  been  held  to  mean 
the  same  as  "  five  days  before  the  day  set  for  the  sale."  ^^*  This  enlargement 
of  meaning  would  seem  essential  to  carry  out  the  clear  intent  of  the  act;  if 
a  petition  could  not  be  filed  until  after  the  actual  sale,  creditors  would  often 
be  remediless-^^^  The  debtor  has  all  of  the  fifth  day  prior  to  the  sale  or  dis- 
position on  which  to  vacate  or  discharge  the  preference. ^^*  If  he  fails  so  to  do 
the  act  of  bankruptcy  is  then  complete  and  a  petition  may  then  be  filed  against 
him.^^  There  must  be  a  legal  notice  or  advertisonent  of  the  sale  specifying 
the  day  when  it  is  to  take  place.^^  Until  some  day  is  authoritatively  fixed  for 
the  sale  or  disposition,  the  time  for  the  consummation  of  this  act  of  bankruptcy 
does  not  commence  to  run.^^*  It  has  been  held,  however,  that  where  a  preference 
was  obtained  through  l^al  proceedings,  and  the  insolvent  debtor  has  put  it 
out  of  his  power  to  procure  the  vacating  or  discharging  of  such  preferences, 
an  act  of  bankruptcy  has  been  committed.*^ 

(III)  Time  when  lien  obtained  immaterial. —  There  is  nothing  in  the 
provisions  of  subdivision  a  (3)  which  suggests  that  the  time  when  the  lien 
is  obtained  has  any  bearing  upon  when  the  property  must  be  freed  from  it  to 
avoid  an  act  of  bankruptcy.  It  will  suflBce  if  the  lien  is  lifted  five  daysr  before 
a  sale  or  final  disposition  of  any  of  the  property  affected.  This  is  so  notwith- 
standing the  provisions  of  sections  3-b,  67-c,  and  67-f  of  the  bankruptcy  act.^* 

(10)  CoNSTRCcTioN  OF  SUBSECTION. —  The  courts  have  interpreted  this 
subdivision  broadly.  A  payment  of  money  to  a  sheriff  by  a  debtor  of  the 
judgment  debtor  against  whom  an  execution  has  been  issued  is  a  technical 
levy  and  available  as  an  act  of  bankruptcy.*^  So  also  is  a  garnishee  process 
issued  after  execution  unsatisfied.^**  So  also  is  failure  to  pay  matured  judgment 


tbe  act  bf  bankruptcy  alleged,  was  not  com- 
mitted. In  re  Bodek  (D.  C,  Pa.)»  26  Am. 
B.  IL  476,  188  Fed.  817. 

«ia.  In  re  Windt  (D.  C,  Conn.),  24  Am, 
B.  R.  536,  177  Fed.  584. 

814.  In  re  Meyera  (Ref.,  N.  Y.),  1  Am. 
B.  R.  1;  In  re  Eimira  Steel  Co.  (D.  C, 
N.  Y.),  5  Am.  B.  R.  484,  109  Fed.  456.  And 
compare  Re  North    (1895),  2  Q.  B.  264. 

«1«.  Bogen  V.  Protter  (C.  C.  A.,  6th  Cir.), 
12  Am.  B.  R  288,  129  Fed.  533.  See  also 
In  re  Miller  (D.  C,  N.  Y.),  5  Am.  B.  R. 
140,  104  Fed.  764;  In  re  Rome  Planing 
Mills  (D.  C.,  N.  Y.),  3  Am.  B..R.  123,  96 
Fed.  812,  in  which  case  the  court  said: 
"  IThe  act  of  bankruptcy  is  not  consummated 
antil  the  expiration  of  the  time  in  which 
the  debtor  may  vacate  or  discharge  the  lien, 
and  the  last  day  for  doing  this  is  five  days 
before  the  day  of  sale  of  uie  property  is  ad- 
vertised." 

816.  Pittsburgh  Laundry  Supply  Co.  v. 
Imperial  Laundrv  (C.  C.  A..  3d.  Cir.),  18 
Am.  B.  R.  756,  154  Fed.  662.  See  also  as 
to  computation  time,  Bankr.  Act,  §  31,  post. 

«17.  In  re  Xusbaum  (D.  C.,  N.  Y.),  18 
Ajd.  B.  R.  598,  152  Fed.  835,  in  which  case 
Judge  Ray  says :  "  I  am  of  the  opinion 
that,  while  such  failure  to  discharge  a  levy 
five  days  before  the  sale  is  an  act  of  bank- 
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ruptcy,  such  failure  four  and  three  and  two 
days  and  one  day  before  the  sale  are  also 
distinct  acts  of  bankruptcy,  as  is  the  fail- 
ure on  the  day  of  sale.^  This  is  important 
in  determining  when  the  four  months'  period 
begins  to  run. 

218.  In  re  Rome  Planing  Mills  (D.  C,  N. 
Y.),  3  Am.  B.  R.  123,  06  Fed.  812. 

«19.  In  re  Vetterraan  (D.  C,  N.  H.),  14 
Am.  B.  R.  245,  135  Fed.  443;  Seaboard 
Steel  Casting  Co.  v.  Trigg  (D.  C,  Va.),  10 
Am.  B.  R.  594,  124  Fed  75.  Compare  In 
re  Harper  (D.  C,  111.),  5  Am.  B.  R.  567,  105 
Fed.  900,  as  to  meaning  of  "final  disposi- 
tion." 

220.  Scheiier  v.  Smith  &  Montgomery 
Book.  Co.  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R. 
3«4,  112  Fed.  407.  Compare  In  re  Mover 
(D.  C,  Pa.),  1  Am.  B.  R.  577,  93  Fed.  188; 
In  re  Reichman  (D.  C,  Mo),  1  Am.  B.  R. 
17,  91  Fed.  624. 

221.  Citizens  Banking  Co.  v.  Ravenna  Nat. 
Bank,  234  U.  S.  360,  32  Am.  B.  R.  477,  58 
L.  Ed.  1352. 

222.  In  re  Miller  (D.  C,  N.  Y.),  5  Am. 
B.  R.  140,  104  Fed.  764. 

223.  In  re  Harper  (D.  C,  III.),  5  Am. 
B.  R.  567,  105  Fed.  900. 

Securing  claim  through  attachment  in 
execution.— *  The  securing  of  tbe  creditor  of 
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[§  3-a,  (4). 


notee  followed  by  entry  of  judgment  and  execution  issued.*^  Though  the 
judgment  is  more  than  four  months  old,  the  levy,  if  within  that  period, 
followed  by  a  sale,  is  an  act  of  bankruptcv.^^  But  a  mere  entry  of  judgment 
without  the  issue  of  an  execution  is  not.  The  enforcement  of  a  lien  of  a 
judgment  obtained  prior  to  the  enactment  of  the  bankruptcy  act  by  the  issue 
of  an  execution  is  not  a  preference  and  the  provisions  of  §  3^a  (3)  do  not 
apply.^ 

d.  Fourth  act  of  bankruptcy ;  a  general  assignment  or  reoeivership. —  ( 1 )  I^ 
GENERAL. —  By  subsectiou  4:  of  this  section  an  act  of  bankruptcy  is  committed 
by  a  person  having  made  "  a  general  assignment  for  the  benefit  of  his  creditors^ 
or,  being  insolvent,  applied  for  a  receiver  or  trustee  for  his  property  or  because 
of  insolvency  a  receiver  or  trustee  has  been  put  in  charge  of  his  property  under 
the  laws  of  a  State,  of  a  territory,  or  of  the  United  States."  The  m^ing  of 
a  general  assignment  for  the  benefit  of  creditors,  with  or  without  preferences, 
has  been  an  act  of  bankruptcy  for  over  one  hundred  years.^^  Though  not  so 
in  words  under  the  law  of  1867,  late  in  the  history  of  that  statute  it  was 
quite  generally  held  that,  being  a  palpable  fraud  on  the  law,  it  was  an  act  of 
bankruptcy.*^  While,  under  the  decisions,  there  would  seem  little  doubt  that 
a  general  assignment  is  an  act  of  bankruptcy,  because  intended  to  hinder  or 
delay  creditors,*^  this  new  clause,  §  3-a  (4),  removes  all  question  and  is  an 
aflirmative  declaration  of  great  importance  to  the  system.  Such  an  assignment, 
whether  of  a  person  or  copartneriiip,  or  of  one  of  that  class  of  corporations 
mentioned  in  §  4r-b,  even  though  without  preferences,  is  now,  if  made  within 
four  months  of  the  filing  of  the  petition,  a  constructive  fraud  on  the  act,^^ 
and,  in  itself,  without  either  insolvency  or  intent,  an  available  act  of  bank- 
ruptcy.^^ This  does  not  mean  that  general  assignments  are  no  longer  lawful ; 
rather,  that  the  assignor  and  his  counsel  thereby  set  the  door  of  the  court  of 


the  amount  of  his  claim  through  attachment 
in  execution  proceedings  is  a  "  final  disposi- 
tion of  property  affected  by  such  preference  " 
as  effectively  as  if  he  had  received'  payment 
from  the  proceeds  of  a  sale  under  a  writ. 
Matter  of  Fineman  (D.  C,  Pa.),  34  Am. 
B.  R.  245,  223  Fed.  652. 

824.  In  re  Thomas  (D.  C,  Pa.),  4  Am. 
B.  R.  671,  103  Fed.  272. 

Judgment  note. —  Where  a  judgment  note 
is  given  by  a  debtor  to  a  surety  on  a  bond 
to  secure  the  payment  of  claims  arising  on 
a  government  contract,  and  a  transfer  by 
execution  subsequently  ensues  to  such 
surety,  in  part  payment  of  a  sum  advanced 
by  the  surety  under  the  bond,  such  trans- 
fer w^s  a  preference  and  as  it  was  not  sub- 
sequently vacated  or  discharged,  it  consti- 
tuted an  act  of  bankruptcy  within  §  3-a (3) 
of  the  act.  United  Surety  Co.  v.  Iowa  Mfg. 
Co.  ( C.  C.  A.,  8th  Cir. ) ,  24  Am.  B.  R.  726, 
no-  Fed.  55. 

325.  In  re  Ferguson  (D.  C,  X.  Y.),  2  Am. 
B.  R.  586,  95  Fed.  429. 

226.  In  re  Anderson,  2  N.  B.  X.  Rep.  1000. 
Compare  also  on  the  general  subject,  In  re 
Chapman  (D.  C,  Ga.),  3  Am.  B.  R.  607, 
99  Fed.  395,  and  Parmenter  Mfg.  Co.  v. 
Stoever  (C.  C.  A.,  1st  Cir.),  3  Am.  B.  R. 
220,  97  Fed.  330. 

227.  Owen  v.  Brown  (C.  C.  A.,  8th  Cir.), 


9  Am.  B.  R.  717,  120  Fed.  812.  57  C.  C.  A. 
180.       • 

228.  Compare  Jones  v.  Sleeper,  ?ed.  Cas. 
7,496. 

228.  Compare  Globe  Ins.  Co.  v.  Cleveland 
Ins.  Co.,  Fed.  Cas.  5,486;  Piatt  v.  Preston, 
Fed.  Cas.  11,219;  In  re  Kasson,  Fed.  Cas. 
7,617;  In  re  Mendelsohn,  Fed.  Cas.  9,420; 
MacDonald  v.  Moore,  Fed.  Cas.  8,763. 

2S0.  Bankr.  Act,  §  3.a  ( 1 ) . 

231.  In  re  Gutwillig    (C.'C.  A.,  2d  Cir.), 

1  Am.  B.  R.  388,  92  Fed.  337 ;  In  re  Gray, 
3  Am..  B.  R.  647,  47  N.  Y.  App.  Div.  554, 
62  N.  Y.  Supp.  618. 

232.  West  Co.  v.  Lea  Bros.,  174  U.  S.  594, 

2  Am.  B.  R.  463,  43  L.  Ed.  1098;  Day  v. 
Beck,  etc.,  Co.  (C.  C.  A.,  5th  Cir.).  8  Am. 
B.  R.  175,  1 14  Fed.  834. 

Intent  of  the  assignment  is 'immaterial. — 
The  assignment  itself  is  a  constructive  fraud 
upon  the  Bankruptcy  Act  and  constitutes  an 
a<!t  of  bankruptcy.  Whittlesey  v.  Becker  & 
Co.,  25  Am.  B.  R.  672,  142  X.  Y.  App.  Div. 
313,  126  N.  Y.  Supp.  1046.  See  also  GiH  v. 
Farmers  &  Manufacturers  Bank  (Mo.  Ct. 
of  App.),  189  Mo.  Ct.  of  App.  401,  35  Am. 
B.  R.  91,  176  S,  W.  nil;  Hill  v.  Western 
Electric  Co.  (C.  C.  A.,  6th  Cir.),  32  Am. 
B.  R.  332,  214  Fed.  243;  Utz  &  Dunn  Co. 
V.  Regulator  Co.  (C.  C.  A.,  8th  Cir.),  32 
Am.  B.  R.  167,  213  Fed  315. 


§  3-a,   (4).]   '       General  Ajssionment  or  Receivebship. 
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bankruptcy  ajar  to  such  creditors  as  may  choose  to  enter. ^^  Fraud  is  not 
imputed  by  the  mere  act  of  making  a  general  assignment ;  the  purpose  of  the 
debtor  may  be  laudable,  and  under  certain  circumstances  will  be  allowed  to 
stand,  so  that  the  debtor's  estate  may  be  administered  outside  of  a  court  of 
bankruptcy,  to  the  mutual  advantage  of  all  concerned.^'* 

(2)  What  constitutes  a  general  assignment. —  A  general  assignment 
to  constitute  an  act  of  bankruptcy  under  this  subsection  must  be  for  the  ben- 
efit "  of  creditors."  A  direct  transfer  to  creditors  after  the  intervention  of 
a  trustee  duly  appointed,  is  not  such  an  assignment.^^  A  general  assign- 
ment for  the  benefit  of  creditors  is  one  which  transfers  all  or  substantially 
all  of  the  debtor's  property  to  another  person  in  trust  to  collect  the  amounts 
owing  to  the  assignor,  with  power  to*  sell  and  convey  the  property,  to  distribute 
the  proceeds  among  the  creditors  of  the  assignor,  and  to  return  the  surplus, 
if  any,  to  the  debtor.^®  A  formal  deed  of  assignment  is  not  required.**^  A 
debtor  may  have  prepared  a  deed  of  assignment  with  intent  to  execute  it,  but 
so  long  as  he  has  left  it  unexecuted  or  in  escrow,  the  general  assignment  con- 


S83.  Aaaignments  not  unUwfuL — In  the 
case  of  In  re  Chase  (C.  C.  A.,  Ist  Cir.),  10 
Am.  B.  R.  677,  124  Fed.  753,  59  C.  C.  A. 
629,  it  was  held  that  a  general  common-law 
assignment  for  the  benefit  of  creditors,  di- 
recting an  equal  distribution  among  them, 
without  any  attempt  to  defraud  or  em- 
harrai^s  per8<jn8  to  whom  the  assignor  is 
under  liaibility,  is  not  contrary  to  the  pol- 
icy of  the  bankruptcy  law.  See  also  Ran- 
dolph   V.    Scruggs,    190   U.    S.    533,    10   Am. 

B.  R.  1,  holding  that  an  assignment  for  the 
beneftt  of  creditors  eannot  be  taken  to  have 
been  prohibited  by  the  bankruptcy  law  ab- 
solutely in  every  event.  Summers  v.  Aiybott 
(C  C.  A.,  8th  Cir. ) ,  10  Am.  B.  R.  254,  122 
Fed.   36:    In  re   Fish  Bros.   Wagon  Co.    (C. 

C.  A.,  8th  Cir.),  21  Am.  B.  R.  149,  164  Fed. 
553. 

Accounting  by  assignee,  on  commission  of 
new  act  of  bankruptcy. —  Where  an  assign- 
ment for  benefit  of  creditors  is  made  under 
a  State  law,  recognized  by  the  highest  court 
of  the  State  as  valid  and  subsisting,  and  is 
assented  to  bv  all  of  the  existing  creditors, 
and  no  petition  in  bankruptcy  is  filed  within 
the  four  months'  limit  of  the  Bankruptcy 
Act,  the  assignment  cannot  be  set  aside  and 
the  assignee  compelled  to  account  for  all  the 
property  transferred  by  the  deed  of  assign- 
ment, under  a  petition  for  adjudication  by 
a  consenting  creditor  predicated  upon  new 
credits  and  a  new  act  of  bankruptcy  Matter 
of  Bridge  (D.  C,  Wash.),  37  Am.  B.  R.  53, 
250  Fed.  174. 

834.  Assignment  does  not  result  in  bank- 
ruptcy.— In  the  case  of  Summers  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  254,  122 
Fed.  366.  the  court  said:  "The  bankrupt 
act  declares  the  making  of  a  general  assign- 
ment for  the  benefit  of  creditors  shall  con- 
stitute an  act  of  bankruptcy,  but  it  nowhere 
declares  that  when  the  debtor  has  committed 
an  act  of  bankruptcy  he  shall  go  into  the 
liankrupt  court  and  have  himself  adjudged 
a  bankrupt.    Many  debtors  who  commit  acts 


of  bankruptcy  struggle  on  and  finally  pay 
all  the  debts  they  owe,  which  is  more  than 
would  have  been  done  had  they  gone  into 
the  bankrupt  court  and  had  themselves  ad- 
judged bankrupts.  It  is  open  to  the  cred- 
itors of  one  who  has  committed  an  act  of 
bankruptcy  to  proceed  to  have  him  ad' 
judged  a  bankrupt,  but  it  is  optional  and 
not  obligatory  upon  his  creditors  to  do  this. 
As  a  matter  of  fact,  thousands  of  debtors 
commit  acts  of  bankruptcy  who  are  never 
adjudged  bankrupts;  their  creditors  pre- 
ferring to  let  their  debtor  administer  his 
oi^n  estate,  rather  than  turn  it  over  to  a 
bankruptcy  court.*' 

Avoiding  attachments. —  The  Bankruptcy- 
Act  recognizes  the  right  of  the  bankrupt  to 
make  a  voluntary  assignment  of  his  {property, 
with  the  purpose  of  avoiding  attachments, 
and  thereby  securing  an  equal  distribution  of 
his  property  among  all  his  creditors,  and  it 
cannot  be  predicate  of  such  proceeding  that 
its  purpose  is  to  defraud  the  attaching 
creditors.  Bell  v.  Blessing  (C  C.  A.,  9tn 
Cir.),  35  Am.  B.  R.  6?2,  225  Fed.  750. 

835.  Anniston  Iron  &  Supply  Co.  v.  An- 
niston  Rolling  Mills  Co.  (D.  C,  Ala.),  11 
Am.  B.  R.  200,  125  Fed.  974. 

286.  Matter  of  McCrum  (C  C.  A..  2d  Cir.), 
32  Am.  B.  R.  604,  214  Fed.  207. 

237.  In  re  Federal  Lumber  Co.  (D.  C, 
^lass. ) ,  26  Am.  B.  R.  438,  185  Fed.  926. 

Formal  instrument  not  required. —  The 
term  general  assignment,  within  the  mean- 
ing of  the  Bankruptcy  Act,  is  to  be  taken 
in  its  generic  sense,  and  embraces  any  con- 
veyance at  common  law  or  by  statute  by 
which  one  intends  an  absolute  and  uncon- 
ditional appropriation  of  all  his  property  to 
pay  his  creditors,  share  and  share  aliKe.  The 
assig^nment  need  not  be  formal,  and  it  is  not 
necessary  that  it  should  be  valid  for  all  pur- 
poses, but  an  absolute  transfer  by  the  debtor 
of  both  the  legal  and  equitable  titles  is  in- 
dispensable. Matter  of  Matthews  &  Co.  (D. 
C,  X.  J.),  36  Am.  B.  R.  501,  229  Fed.  309. 
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templated  has  not  been  made.*^  But  it  is  not  essential  that  all  the  creditors 
accept  the  terms  imposed  by  the  instrument,  if  it  appears  on  its  face  to  have 
been  a  disposition  of  all  the  property  of  the  assignor  for  the  benefit  of  his 
creditors.^  As  already  indicated  the  insolvency  of  the  debtor  is  not  an 
essential  fact.^^  Whatever  may  be  the  form  of  the  conveyance  in  trust  of 
the  debtor's  property,  if  it  cover  all  his  property  rfnd  be  for  the  payment  of 


83S.  In  re  Federal  Lumber  Co.  (D.  C, 
Maas.),  26  Am.  B.  R.  438,  185  Fed.  926. 

Delivery  of  deed  of  aaaignmeiit. —  Where  a 
deed  of  asBignment  for  the  benefit  of  cred- 
itors has  not  been  delivered,  the  fact  that 
the  assignee  acquires  possession  of  a  very 
small  part  of  the  property  under  a  mis- 
apprehension as  to  his  rights,  does  not  con- 
stitute an  act  of  bankruptcy.  A  general  as- 
signment for  the  benefit  of  creditors  has  not 
been  made  within  the  purview  of  the  Bank- 
ruptcy Act  wiiere  the  deed  of  assignment  is 
l«*Tt  in  escrow  under  the  condition  that  it  is 
not  to  be  delivered  until  all  of  the  creditors 
agree  to  the  assignment.  Carpenter  &  Co.  v. 
Lybrand  (C.  C.  A.,  4th  Cir.),  36  Am.  B.  R. 
12,  "^30  Fed.  84. 

889.  Acceptance  of  assignment  by  cred- 
itors.—  In  the  case  of  In  re  Courtenay  Mer- 
cantile Co.  (D.  C.,  N.  Dak.),  26  Am.  B. 
R.  365,  186  Fed.  352,  it  appeared  that  a 
corporation  made  a  deed  of  assignment  for 
the  benefit  of  "those  of  its  creditors  who  shall 
become  parties  thereto; "  the  assignee  ac- 
cepted tne  trust,  and  took  possession  of 
the  property;  some  of  the  creditors  did  not 
assent  to  the  terms  of  the  deed.  It  was 
held  that  as  to  the  assignor  the  assignment 
was  valid  and  that  it  therefore  constituted 
u  general  assignment  under  the  Bankruptcy 
Act,  notwithstanding  its  invalidity  as  to 
dissenting  creditors.  The  court  said: 
"  On  the  face  of  the  instrument  here  in- 
volved, it  was  a  disposition  of  all  the  prop- 
erty of  the  assignor  for  the  benefit  of  his 
creditors.  All  the  creditors  had  a  right  to 
accept  its  benefits.  The  assignor  could  in 
no  way  control  this  discretion.  Their  right 
to  do  this  would  continue  until  the  estate 
had  been  distributed.  The  character  of  the 
instiument  should  be  judged  as  of  the  time 
of  its  execution  and  delivery.  Otherwise 
the  whole  estate  coujd  be  converted  into 
cash,  and  administered  under  the  deed, 
without  its  being  possible  to  ascertain 
■whether  it  was  an  assignment  for  the  bene- 
fit of  creditors,  or  a  security  for  a  part  of 
the  creditors.  Such  a  construction  of  the 
instrument  would  make  it  possible  for  any 
creditor  to  escape  the  provisions  of  the 
Federal  Bankruptcy  Act  by  the  mere  phras- 
ing of  a  general  assignment  of  his  property. 
When  a  debtor  assigns  all  his  property  in 
trust  for  the  benefit  of  his  creditors,  pro- 
vided they  elect  to  accept  the  terms  of  the 
deed,  he  makes  a  general  assignment  for  the 
benefit  of  creditors,  within  the  meaning  of 
section  3  of  the  Bankruptcy  Act.  It  is  not 
necessary  that  the  assignment  be  valid  as 
to  the  dissenting  creditors.     Grifiin  v.  But- 


ton (€.  C.  A.,  1st  dr.),  21  Am.  B.  R.  449, 
166  Fed.  626,  91  C.  C.  A.  614;  Canner  v. 
Wdbster-Taipper  Co.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  R.  872,  168  Fed.  519,  93  C.  C.  A. 
541.  If  it  is  binding  upon  the  assignor,  and 
has  the  characteristics  mentioned,  it  sub- 
jects the  person  or  corporation  making  it  to 
an  involuntary  proceeding  under  the  Federal 
Bankruptcy  Act." 

840.  Solvency  no  defense. —  In  the  case  of 
West  Co.  V.  Lea,  2  Am.  B.  R.  463,  174  U.  S. 
594,  the  court  said :  **  Our  conclusion,  then, 
is  that,  as  a  deed  of  general  assignment  for 
the  benefit  of  creditors  is  made  by  the 
Bankruptcy  Act  alone  sufficient  to  justify 
an  adjudication  in  involuntary  bankruptcy 
against  the  debtor  making  such  deed,  with- 
out reference  to  his  solvency  at  the  time 
of  the  filing  of  the  petition,  that  the  denial 
of  insolvency  by  way  of  defense  to  a  peti- 
tion based  upon  the  making  of  a  general 
assignment  is  not  warranted  by  the  bank- 
ruptcy law."  See  also  Green  River  Deposit 
Bank   v.   Craig  Bros.    (D.   C,  Ky.),  6  Am. 

B.  R.  381,  110  Fed.  137;  Bray  v.  Cobb   (D. 

C,  N.  Car.),  1  Am.  B.  R.  153,  91  Fed.  102; 
Canner  v.  Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21 
Am.  B.  R.  872,  168  Fed.  519;  In  re  Favthing 
(D.  C,  N.  Car.),  29  Am.  B.  R.  732,  202  Fed. 
557,  Corbett  v.  Riddle  (C.  C.  A.,  4th  Cir.), 
31  Am.  B.  R.  330,  209  Fed.  811.  An  assign- 
ment for  the  benefit  of  creditors  is  itself  an 
act  of  bankruptcy,  without  regie  rd  to  whether 
actual  fraud  was  intended  by  the  debtor,  or 
whether  he  is  solvent  or  insolvent.  Gill  v. 
Farmers'  &  Manufacturers'  Bank  (Mo.  (Kan. 
City)  Ct.  of  App.),  189  Mo.  Ct.  of  App.  401, 
35  Am-.  B.  R.  91,  176  S.  W.  1111.  See  Am. 
B.  R.  Digest,  §§  157,  184. 

Insolvency  as  element. — The  attempt  of  a 
debtor  through  the  operatioil  of  a  general 
assignment  for  the  benefit  *of  creditors  to 
place  his  property  out  of  the  reach  of  Iiis 
creditors,  even  for  the  laudable  purpost^  of 
assuring  to  them  the  ultimate  payment  of 
their  claims,  constitutes  in  itself  an  act  of 
bankruptcy,  irrespective  of  the  question  of 
insolvency.  Matter  of  Utlev  (D,  C..  Pa.), 
37   Am.   B.  R.  670,  235   Fed\  905. 

A  general  assignment  for  the  benefit  of 
creditors  is  an  act  of  bankruptcy  to  which 
there  can  be  no  possible  defense,  except  a 
denial  of  the  fact.  If  it  is  followed  by  a 
petition  in  bankruptcy  the  bankruptcy  court 
obtains  exclusive  jurisdiction  entirely  irre- 
spective of  the  question  of  solvency  or  in- 
solvency. Matter  of  Federal  Mail  i  Express 
Co.  (D.  C,  N.  Y.),  37  Am.  B.  R.  240,  233 
Fed.  691. 
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his  debts,  it  operates  in  law  as  a  general  assignment  for  the  benefit  of 
creditors.^*  For  instance  a  confession  of  judgment  by  a  debtor  to  a  trustee 
for  the  benefit  of  his  creditors,^*^  and  any  general  assignment  for  the  benefit 
of  creditors  under  a  statute  regulating  this  common-law  right,^^  have  been 
held  to  be  general  assignments  within  the  bankruptcy  act.  A  general  assign- 
ment for  the  benefit  of  creditors  may  be  made  by  a  corporation,  by  the  proper 
resolution  being  adopted  by  directors  and  stockholders,^^  but  the  act  is  not 
consummated  so  as  to  constitute  an  act  of  bankruptcy,  if  the  proposed  plan 
was  never  carried  into  effect.^**^    An  assignment  may  be  invalid  as  to  other 


«41.  In  re  Salmon  (D.  C,  Mo.),  16  Am.  B. 
R.  122,  143  Fed.  396;  In  re  Hersey  (D.  C, 
Iowa),  22  Am.  B.  R.  856,  171  Fed.  998;  In  re 
TomUnson  Co.  (C.  C.  A.,  8th  Cir.),  18  Am. 
B.  R.  691,  154  Fed.  834,  holding  that  "a 
general  alignment "  contemplated  by  the 
Act  ie  to  be  taken  ia  its  generic  sense  and 
embraces  any  conveyance  at  common  law  or 
by  statute  by  which  the  parties  intend  to 
make  an  absolute  and  unconditional  appro- 
priation of  the  property  conveyed  to  raise 
funds  to  pay  the  debts  of  the  vendor,  share 
and  share  alike;  Lennox  v.  Allen  Lane  Co. 
(C.  C.  A.,  1st  dr.),  21  Am.  B.  R.  648,  167 
Fed.  114. 

AH  the  property  of  the  debtor  must  be 
assigned  in  trust  for  distribution  among  all 
his  creditors.  Missouri  Elec.  Co.  v.  Hamil- 
ton, etc.,  Co.  (C.  C.  A.,  8th  Cir.),  21  Am.  B. 
R.  270,  165  Fed.  283;  an  instrument  which 
transfers  neither  the  I^al  or  equitable  title 
is  insuflSeient;  Matter  of  Matthews  k  Co. 
(D.  C,  N.  J.),  36  Am.  B.  R.  501,  229  Fed. 
309. 

The  elements  of  an  insolveacy  law  are 
insolvokcy,  surrender  of  property,  its  ad- 
ministration by  a  receiver  or  trustee,  distri- 
bution of  the  assets  among  creditors,  and  a 
provision  for  priorities  or  other  matters  not 
permissrble  in  the  absence  of  such  a  statute; 
and  a  provision  for  the  discharge  of  the 
debtor  from  the  unpaid  balance  of  his  debts 
is  not  essential.  In  re  Weedman  Stave  Co. 
(D.  C.,  Ark.),  29  Am.  B.  R.  460,  199  Fed. 
048;  Matter  of  Heleker  Brothers  Co.  (D.  C. 
Kan.),  33  Am.  B.  R.  503,  216  Fed.  963,  quot- 
ing text  with  approval. 

A  special  defhosit  hy  a  debtor,  three  days 
before  the  institution  of  bankruptcy  proceed- 
ings against  her,  of  all  her  assets  with  a 
bank  which  was  one  of  her  creditors,  with 
directions  to  pay  all  creditors  their  pro  rata 
share,  constitutes  an  assignment  for  the  bene- 
fit of  creditors  within  the  meaning  of  the 
Bankruptcy  Act,  an^  is  void  as  against  the 
trustee  in  bankruptcy.  Gill  v.  Farmers'  & 
Manufacturers'  Bank  (Mo.  (Kan.  City)  Ct. 
of  App.),  189  Mo.  Ci.  of  App.  401,  35  Am. 
B.  R.  91,  176  S.  W.  nil. 

What  constitutes  general  assignment. — 
The  term  "  general  assi^pment  for  the  benefit 
of  creditors,"  as  used  m  section  3a  (4)  of 
the  Bankruptcy  Act,  does  not  concern  itself 
merely  with  such  acts  of  a  debtor  as  would 
constitute  an  assignment  for  the  Ibenefit  of 
creditors  under  the  laws  of  the  State  in  which 


it  is  made  or,  merely  with  the  form  of  the 
written  instrument  employed  to  effectuate 
such  purpose;  on  the  contrary,  the  Act  does 
concern  itself  with,  and  does  contemplate,  all 
acts  of  a  debtor,  regardless  of  the  manner 
or  form  of  their  accomplishment,  by  which 
he  parts  with  the  title  and  possession  of  all 
his  property  of  every  kind  and  nature  for  the 
benefit  of  his  creditors,  to  be  disposed  of  by 
any  means  his  trustee  or  assignee  by  him 
selected  and  named  may  employ,  independent 
of  the  Bankruptcy  Act.  Hence  where  the 
effect  of  an  instrument  having  a  defeasance 
clause  and  claimed  to  be  mortgage  was  to 
pass  the  legal  title  to  all  the  property  ot  the 
oankrupt  to  trustees  named  by  it,  and  vindcr 
wiiich  they  took  actual  possession  of  its  prop- 
erty, with  full  power  of  dispoeition  and  dis- 
tribiitioii  of  the  proceeds  to  the  creditors, 
the  writing  and  the  entire  transaction  there- 
under constituted  a  general  assignment  for 
the  benefit  of  creditors  as  contemplated  by 
the  Bankruptcy  Act,  and,  hence,  was  an  act 
of  bankruptcy.  Matter  of  Heleker  Bnahers 
Co.  (I).  C,  Kan.),  33  Am.  B.  R.  503,  216 
Fed.   963. 

242.  In  re  Green  &  Rogers  (D.  C,  Pa.), 
5  Am.  B.  R.  848,  106  Fed.  313. 

843.  In  re  Gutwillig  ( D.  C,  N.  Y. ) ,  1  Am 
B.  R.  78,  90  Fed.  425;  In  re  Sievers  (D. 
Mo.),   1   Am.   B.  R.   117,   91   Fed.  366,  both 
of -which  cases  were  later  affirmed. 

244.  Clark  v.  American  Mfg.  &  Enameling 
Co.  (C.  C.  A.,  4th  Cir.),  4  Am.  B.  R.  351, 
101  Fed.  962. 

The  action  of  the  stockholders  of  a  corpo- 
ration at  a  regular  meeting  in  the  adop- 
tion of  a  resolution  authorizing  its  board  of 
directors  to  appoint  a  committee  to  adver- 
tise and  sell,  at  public  auction,  the  prop- 
erty of  the  corporation,  valued  at  $25,000, 
for  not  less  than  $22,500,  does  not  consti- 
tute a  "  general  assignment  for  the  bene- 
fit of  creditors.**  In  re  H-artwell  Oil  Milk 
(D.  C,  Ga.),  21  Am.  B.  R.  586,  165  Fed. 
555. 

245.  In  the  case  of  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  438,  185 
Fed.  926,  it  was  held  that  while  a  corpora- 
tion may  commit  an  act  of  bankruptcy  by 
noaking  an  assignment  for  creditors  without 
a  formal  deed,  and  while  an  assignment,  in- 
valid for  8om«  purposes,  may  be  sufficient  to 
constitute  such  an  act  of  bankruptcy,  never- 
theless the  adoption  of  resolutions  instructing 
the    corporation's    treasurer    to    reduce    its 
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members  of  a  firm,  being  executed  only  bj  one  of  them.^^  But  a  voluntary 
assignment  by  one  partner  of  all  the  assets  of  a  firm  for  the  benefit  of  firm 
creditors  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
bankrupt,  although  the  other  partner  did  not  participate  therein.^''  An  assign- 
ment constitutes  an  act  of  bankruptcy,  although  it  be  not  valid  for  all  purposes, 
for  instance,  because  of  a  want  of  the  assent  of  creditors.^*®  Neither  a  bill 
of  sale  nor  a  mortgage  is  usually  a  general  assignment.^** 

(3)  Appointment  of  receiveb  or  trustee. — (I)  In  general. —  After  In 
re  Empire  Metallic  Bedstead  Co.,^^  it  was  long  thought  to  be  settled  that  the 
voluntary  application  of  an  insolvent  corporation  for  a  receivership  under 
State  laws  is  not  a  general  assignment,  and,  therefore,  not  an  act  of  bankruptcy 
under  §  3-a  (4),^^  though  there  is  now  persuasive  authority  that  it  is  under 
§  3-a  (1).  It  followed  that  a  suit  by  one  partner  against  the  other  for  an 
accounting  of  their  insolvent  partnership,  resulting  in  the  appointment  of  a 
receiver,  was  not  an  act  of  bankruptcy  under  this  subsection.^*  Now,  a  copart- 
nership or  a  corporation*^  which  is  insolvent  and  applies  for  or,  because  of 
insolvency,^*^  has  been  put  in  charge  of  a  receiver  or  trustee,  under  the  laws 
of  a  State,  or  of  a  territory,  or  of  the  United  States,  thereby  commits  an  act  of 
bankruptcy.  This  amendment  was  intended  to  place  all  copartnerships  and 
such  corporations  as  may  be  adjudged  involuntary  bankrupts***  on  the  same 
footing  as  individual  insolvents  who  attempt  an  equivalent  fraud  on  the  act.*^ 


aflflets  to  cash  and  deposit  it  with  a  certain 
trust  company  for  tlie  benefit  of  creditors, 
win  not  amount  to  an  act  of  bankruptcy 
within  §  3-a(4),  where  the  plan  was  never 
carried  out  owing  to  the  failure  of  creditors 
to  file  claims  with  the  trust  company  as 
contemplated. 

846.  Chemical  Nat.  Bank  v.  Meyer  (D.  C, 
N.  Y.),  1  Am.  B.  R.  565,  98  Fed.  976,  affd. 
3  Am.  B.  R.  569,  98  Fed.  976. 

»47.  Youngbluth  v.  SUpper  (C.  C.  A.,  9th 
Cir.),  26  Am.  B.  R.  265,  185  Fed.  773. 

248.  Griffin  v.  Button  (C.  C.  A.,  Ui  Oir.), 
21  Am.  B.  R.  449,  165  Fed.  626;  Canner  v/ 
Tapper  Co.  (C.  C.  A.,  Ist  Cir.),  21  Am.  B. 
R.  872,  168  Fed,  619;  In  re  Federal  Lumber 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  43»,  185 
Fed.  926,  holding  that  if  a  grantor  makes 
what  purports  to  be  and  is  intended  by  him 
to  be  a  general  assignment,  and  is  accepted 
as  such  (by  the  assignee  named,  it  will  consti- 
tute an  act  of  bankruptcy  though  invalid  for 
some  purposes ;  In  re  Courtenay  Mercantile 
Co.  (D.  C,  N.  Dak.),  26  Am.  B!  R.  365,  186 
Fed.  352. 

249.  It  may  be  doubted,  however,  whether 
Rumsey  v.  Novelty,  etc.,  Co.  (D.  C,  Mo.), 
3  Am.  B.  R.  704  and  footnote,  99  Fed.-  699, 
is  safe  authority  in  holding  that  the  deed 
of  trust  there  given  was  not  a  general  as- 
signment. 

250.  (D.  C,  Or.),  3  Am.  B.  R.  575.  98 
Fed.  981. 

261.  Compare  In  re  Baker-Ricketson  Co. 
(D.  C,  Mass.),  4  Am.  B.  R.  605,  97  Fed. 
489;  Vaccaro  v.  The  Security  Bank  (C.  C. 
A.,  6th  Cir.),  4  Am.  B.  R.*474,  103  Fed. 
436;  Davis  v.  Stevens  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  235;  In  re  Gilbert 
(D.   C,   Or.),   8   Am.    B.   R.    101,    112  Fed. 


961.  But  see  also,  aj9  suggesting  the  doc- 
trine of  equivalence,  In  re  Harper  (D.  C, 
N.  Y.),  3  Am.  B.  R.  804,  100  Fed.  266; 
In  re  Macon  Sash,  etc.,  Co.  (D.  C,  Ga.), 
7  Am.  B.  R.  66,  112  Fed.  323,  this  case, 
however,  reversed  as  Carling  v.  Seymour 
Lumber  Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B. 
R.  29,  113  Fed.  483;  Scheuer  v.  Smith 
(C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  384,  112 
Fed.  407;  In  re  Empire  Metallic  Bedstead 
Co.  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  576 
98  Fed.  581. 

252.  But  see  Mather  v.  Coe  (D.  C.  Ohio), 
1  Am.  B.  R.  504,  92  Fed.  333.  Compare 
also  In  re  Storm  (D.  C,  N.  Y.)  4  Am.  B.  R- 
601,  103  Fed.  618,  and  In  re  Storck  Lum- 
ber Co.  (D.  C,  Md.),  8  Am.  B.  R.  86,  114 
Fed.  860. 

253.  See  §  1  (9). 

254.  As  to  necessity  of  insolvency,  see  In  re 
Douglas  Coal,  etc.,  Co.  (D.  C,  Tenn.),  12 
Am.  B.  R.  539,  131  Fed.  769;  Zugalla  v.  Inter- 
national Merc.  Agency  ( C.  C.  A.,  3d  Cir. ) ,  16 
Am.  B.  R.  67,  142  Fed.  927,  revg.  13  Am. 
B.  R.  725.  See  also  under  this  subsection 
**  (4)   Insolvency  essential"  post, 

255.  Bankr.  Act,  §  4-b.  See  Lowenstein  v. 
McShane  Mfg.  Co.  (D.  C,  Md.),  12  Am.  B. 
R.  601,  130  Fed.  1007. 

256.  Some  of  the  reasons  for  the  change 
have  been  stated  thus: 

(1)  It  is  one  of  the  general  purposes  of 
the  bankruptcy  law  to  provide  a  uniform 
national  law  by  whiqh  insolvent  traders  can 
make  a  pro  rata  distribution  of  their  assets 
among  creditors,  and  there  is  no  reason  ap- 
parent why  trading  corporations  aft  well  as 
trading  copartnerships  should  not  be  per- 
mitted to  avail  themselves  of  this  statute. 

(2)  In    the    more    important    commercial 
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The  amendment  of  1903  is  not  retroactive,  and  a  petition  filed  after  such 
amendment  took  effect  alleging  the  appointment  of  a  receiver  for  an  insolvent 
corporation  within  the  four  months'  period,  but  prior  to  the  passage  of  the 
amendment,  must  be  dismissed ;  the  fact  that  the  receivership  continues  after 
the  taking  effect  of  the  amendment,  is  not  of  itself  sufficient  to  create  an  act 
of  banki^ptey.^^ 

(II)  Exercise  of  bankruptcy  jwrisdiction. —  The  law  does  not  necessarily 
deprive  a  State  court  of  jurisdiction  conferred  upon  a  State  court  to  dissolve 
a  local  corporation,  even  though  the  reason  for  exercising  such  jurisdiction  be 
the  insolvency  of  such  corporation.^**  The  same  rule  applies  to  dissolution 
proceedings  as  in  the  case  of  a  general  assignment  for  the  benefit  of  creditors.^* 
As  in  the  case  of  a  general  assignment,  proceedings  for  the  dissolution  of  a 
corporation  and  the  appointment  of  a  receiver  are  voidable  only  in  case 
bankruptcy  proceedings  are  brought  seasonably,^^  that  is  within  four  months 
after  the  appointment  of  a  receiver.  In  case  of  failure  to  act  within  such 
period,  the  jurisdiction  of  the  State  court,  if  rightfully  acquired,  becomes  fixed 
and  not  subject  to  interference.^^ 

(III)  Application  for  receivership. —  This  clause  makes  the  application  for 
a  receiver  or  trustee  by  a  bankrupt  who  is  insolvent  an  act  of  bankruptcy ;  if 
such  an  application  is  relied  upon  it  must  be  alleged  that  the  application  was 
made  by  the  debtor.^^    The  receivership  may  be  on  account  of  a  corporation, 


States,  small  corporations,  with  their  limited 
liability,  have  practically  superseded  part- 
nerahips.  As  the  law  now  stands,  short  of 
the  commission  of  an  act  of  bankruptcy,  these 
corporations  must  wind  up  their  anairs  under 
the  procednre  of  the  State  which  created 
them,  a  procedure  which  is  everywhere  less 
favorable  to  creditors. 

(3)  Owing  to  the  lack  of  comity  between 
the  States,  a  receiver  of  an  insolvent  corpo- 
ration in  one  State  is  rarely  recognized  in 
another,  with  the  result  that  the  creditors 
in  that  other  State,  by  garnishee  process  or 
otherwise,  may,  unless  the  corporation  com- 
mits an  act  of  bankruptcy,  secure  prefer- 
ences. 

(4)  If  a  corporation  seeks  to  wind  up  its 
affairs  and  distribute  its  assets  by  means 
9f  a  receivership,  such  a  proceeding  does 
not  constitute  an  act  of  bankruptcy,  and, 
consequently,  creditors  are  entirely  deprived 
of  the  valuable  rights  and  saf^^rds  pro- 
vided by  the  bankruptcy  law. 

(5)  As  the  law  now  stands,  a  corporation 
which  wishes  to  be  administered  in  bank- 
ruptcy is  compelled  to  go  through  the  mo- 
tions of  committing  an  act  of  bankruptcy 
that  involuntary  bankruptcy  may  be  alleged 
against  it,  and  it  be  brought  into  cotirt  ap- 
parently against  its  will.  This  circumlo- 
cution is  bad  in  principle  and  worse  in  prac- 
tice. (Report  of  Ex.  Com.  of  Nat.  Ass  n  of 
Referees  in  Bankruptcy,  of  March,  1900.) 

557.  Seaboard  Steel  Casting  Co.  v.  Trigg 
Co.  (D.  C,  Va.),  10  Am.  B.  R.  594,  124 
Fed.  75. 

558.  Murphy  v.  Penniman,  105  Md.  452, 
66  Atl.  282;  Singer  v.  Nat.  Bedstead  Mfg. 
Co.,  65  N.  J.  Eq.  290,  11  Am.  B.  R.  276,  55 
Atl.  868. 


259.  See  under  "  d  ( 1 )   In  general,**  ante. 
269.  Randolph  v.  Scruggs,  190  U.  S.  533,  10 
Am.  B,  R.  1,  47  L.  Ed.  1165. 

261.  Lyon  v.  Russell  (Dist.  Col.,  Ot.  of 
App.),  41  App.  D.  C.  554,  32  Am.  B.  R.  101, 
42  Wash.  L.  Kep.  110,  citing  In  re  Heckman 
(C.  C.  A.,  9th  Cir.),  15  Am.  B.  R.  500,  140 
Fed.  859;  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  125  Fed.    35. 

262.  Application  by  debtor  corporation. — 
In  the  case  of  Matter  of  Spaulding  (C.  C. 
A.,  2d  Cir.),  14  Am.  B.  R.  129,  139  Fed. 
244,  revg.  13  Am.  B.  R.  223  the  court 
said:  "Giving  subdivision  a  (4)  the  con- 
struction which  its  language  demands^  we 
are  of  the  opinion  that  it  does  not  make  a 
receivership  an  act  of  bankruptcy  unless  it 
was  procured  upon  the  application  of  the 
insolvent  himself  and  while  insolvent,  and 
does  not  make  the  putting  a  receiver  in 
charge  of  the  property  of  the  insolvent  an 
act  of  bankruptcy,  unless  this  was  done  be- 
cause of  insolvency;  and  if  the  latter  pro- 
vision applies  to  any  case  where  the  trus- 
tee has  not  been  put  in  charge,  pursuant  to 
some  statute  of  the  State,  or  a  receiver  put 
in  charge  by  court,  acting  under  statutory 
authority,  it  certainly  ^applies  only  when 
this  has  been  done  because  of  insolvency." 

In  the  case  of  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  825,  it  was  held 
that  an  application  for  a  receiver  by  one 
of  the  three  stockholders,  constituting  sl  cor- 
poration, was  suflScient  as  an  application  for 
a  receiver  by  the  corporation;  this  ruling  was 
based  upon  proof  that  the  stockholders  had 
conspired  to  hinder,  delay  and  defraud  cred- 
itors by  securing  the  appointment  of  one  of 
them  as  a  receiver.    Matter  of  Rankin  ( D.  C., 
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or  a  partnership.^®  If  the  application  for  receivership  was  made  by  officers, 
placed  in  full  charge  of  the  affairs  of  the  corporation,  and  thus  clothed  in  fact 
with  sufficient  power  to  actually  accomplish  a  legally  effective  receivership, 
it  constitutes  an  act  of  bankruptcy,  although  as  against  the  stockholders,  such 
officers  had  no  legal  right  to  make  the  application.^®*  If  the  application  for  a 
receiver  or  trustee  is  made  by  any  other  person  than  the  bankrupt,  it  must  be 
alleged  and  shown  that  the  application  was  based  upon  the  insolvency  of  the 
bankrupt.'^     If  the  proceeding  in  the  State  court  as  a  result  of  which  a 


Ohio.),  32  Am.  B.  R.  45,  210  Fed.  529  (quot- 
ing text). 

86S.  Maple  Croft  Mills  v.  Childs  (O.  C.  A.» 
4th  Cir.),  35  Am.  B.  R.  311,  226  Fed.  415; 
In  re  Bieatty  (C  C.  A.,  let  Cir.),  17  Am. 
B.  R.  738,  150  Fed.  293;  although  under  the 
law  prior  to  the  amendment  of  1903,  the 
obtaining  of  the  appointment  of  a  receiver  of 
a  partnership  through  dissolution  proceedings 
in  a  state  court  was  not  an  act  of  bank- 
ruptcy. Matter  of  Burrell  &  Corr  (C*  C.  A., 
2d  Cir.),  9  Am.  B.  R.  625,  123  Fed.  414; 
Davis  V.  Stevens  (D.  C.,  So.  Dak.),  4  Am. 
B.  R.  764,  104  Fed.  242. 

M4.  James  Supply  Co.  v.  Dayton  Coal  Co. 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  649,  223 
Fed.  991,  in  which  case  it  appeared  that  a 
Ti^ceivership  of  a  British  corporation  was 
applied  for  by  officers  having  the  entire  con- 
trol of  the  affairs  of  the  corporation  in  this 
country,  and  the  court  «aid:  "We  are  not 
impressed  by  the  proposition  that  the  appli- 
cation for  a  receiver  by  this  corporation 
would  not  be  an  act  of  bankruptcy  unless 
shown  to  have  been  expressly  authorized  by 
formal  action  of  its  board  of  directors  or 
stockholders;  and  the  district  judge  did  not 
so  decide.  Not  only  is  there  n6thing  in  the 
record  to  indicate  that  the  managing  director 
of  this  British  corporation  lacked  authority 
to  direct  ftuch  action,  but  the  testimony  is 
inferentially  to  the  contrary,  and  is  spe- 
cifically that  he  had  complete  control  of  the 
company's  affairs.  If  Donaldson  individually 
lacked  full  control,  there  was  testimony  that 
Watson  &  Company  represented  the  stodc 
•control  and,  inferentially  at  least,  had  what- 
ever control  Donaldson  lacked;  and  it  is 
perhaps  of  some  interest  in  this  connection 
that  the  amended  hill  in  the  insolvency  pro- 
ceeding by  implication  treats  the  members  of 
Watson  &  Company  as  Whitaker's  principals. 
We  think  the  record  did  not  impugn  the  ex- 
istence of  full  authority  on  the  part  of 
Donaldson  and  Watson  &  Company  to  direct 
tlie  receivership,  and  thus  the  commission  of 
an  act  of  bankruptcv.  Exploration  Mercantile 
Co.  V.  Pacific,  etc.,  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  216,  177  Fed.  825,  839:  In  re 
Maplecroft  Mills  (D.  C,  S.  Car.),  33  Am. 
B.  R.  815,  218  Fed.  659,  673.  Moreover,  if 
those  placed  in  full  charge  of  the  company's 
affairs  were  thus  clothed  in  fact  with  suffi- 
cient power  to  actually  accomplish  a  legally 
effective  receivership,  we  cannot  think  the 
application  therefor  was  any  the  less  an  act 
of     bankruptcy     because     those     responsible 


therefor  had  no  right,  as  against  the  stock- 
holders, to  so  act.  A  somewhat  contrary 
holding  was  had  in  Matter  of  Butler  Co. 
(C.  C.  A.,  Ist  Cir.),  30  Am.  B.  R.  502,  207 
Fed.  705,  713.  How  far  that  decision  may 
have  been  affected  by  the  law  under  which 
the  corporation  was  organized  does  not 
appear." 

Application  by  officers. —  Where  the  persons 
who  filed  a  petition  in  a  State  court  for  the 
appointment  of  receivers  for  a  corporation 
were  officers  and  the  majority  stoclcholders 
of  the  corporation,  and  the  stockholders  never 
objected  to  the  proceedings,  and  the  answer 
to  a  petition  in  bankruptcy  subsequently  filed 
against  the  corporation  was  verified  by  the 
same  person  who  verified  the  petition  in  the 
State  court,  the  filing  of  the  petition  for  the 
appointment  of  receivers  will  be  deemed  to 
have  been  the  act  of  the  corporation.  Doyle- 
Kidd  Dry  Goods  Co.  v.  Sadler-Lusk  Trading 
Co.  (D.  C.,  Ark.),  30  Am.  B.  R.  604,  206  Fed. 
813.  As  to  acts  of  agents  «nd  officers  of 
corporation,  see  Butler  &  Co.  v.  Palmenberg 
(C.  C.  A.,  Ist  Cir.),  30  Am.  B.  R.  502,  207 
Fed.  705. 

865.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  545,  131  Fed.  769. 
As  to  the  necessity  of  showing  insolvency, 
see  post,  under  (4)  Insolvency  essential,  and 
the  cases  cited  thereunder. 

Application  for  appointment  of  receiver. 
— It  is  only  when  a  receiver  of  a  corpora- 
tion has  been  appointed  in  another  court 
because  of  insolvency,  as  that  term  is  de- 
fined in  the  Bankruptcy  Act,  or  where  the 
corporation  on  its  own  initiative  has  ap- 
plied for  the  appointment  of  a  receiver  or 
custodian  of  its  property,  that  an  act  of 
bankruptcy  under  §  3-a  (4),  haa  been  com- 
mitted. In  re  Edward  Ellsworth  Co.  (D.  C, 
N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699;  Mat- 
ter of  Rankin  (D.  C,  Ohio),  32  Am.  B.  R. 
45,  210  Fed.  529,   (quoting  the  text). 

Corporation  permitting  appointment  of 
receiver. — An  involuntary  petition  against  a 
corporation,  filed  by  an  individual  stockholder 
thereof,  alleging  that  it  had  permitted  a 
receiver  of  its  property  to  be  appointed  by  a 
State  court  because  of  insolvency,  may  be 
deemed  sufficient  if  sustained,  although  the 
Bankruptcy  Act  describes  no  such  act  of 
bankruptcy.  Its  language  is  the  appoint- 
ment of  a  receiver  under  the  laws  of  a  State 
"  because  of  insolvency."  It  appeared  that  the 
proceeding  in  the  State  court  was  by  an 
officer  and  stockholder  of  the  corporation  and 
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receiver  was  appoiated,  was  participated  in  and  encouraged  by  creditors,  they 
may  not  inaiat  subaequeiitly  tiiat  the  Teoeirership  was  an  act  of  bankruptcy  for 
the  purpose  of  transferring  the  administration  of  the  corporate  property  to 
the  bankraptcy  conrt.^^ 

(IV)  What. constitutes  appointment. —  An  agreement  to  wind  up  the  affairs 
of  a  corporation  and  make  an  assignment  of  all  its  property  to  its  directors  as 
trofltees  to  close  up  its  business  is  an  act  of  bankruptcy. ^^  It  is  not  essential 
to  constitute  an  act  of  bankruptcy  under  this  clause  of  the  section,  that  the 
appointment  of  a  receiver  was  made  by  a  State  court  under  a  State  statute. 
The  fact  that  a  receiver  has  been  put  in  charge  of  the  debtor's  property  by  a 
State  court  acting  under  its  general  equity  power  will  be  sufiScient  to  constitute 
the  appointment  of  a  receiver  "  under  the  laws  of  the  State,"  within  the 
meaning  of  this  clausa^^  The  appointment  at  a  receiver  of  an  insolvent 
corporation  by  a  State  court,  by  consent  of  the  parties,  under  a  statute  provid- 
ing therefor^  is  an  act  of  bankmptcy.^^  Since  the  passage  of  the  amendment 
a  State  court  cannot,  by  appointing  a  receiver  of  an  insolvent  debtor,  obtain 
priority  of  jurisdiction  to  administer  the  assets  of  such  debtor.^^  It  is  imma- 
terial however,  that  a  proceeding  for  the  dissolution  of  a  corporation  was 
instituted  prior  to  the  taking  effect  of  the  amendment,  if  the  application  for 
an  order  appointing  a  pennanent  receiver  in  such  proceedings  was  made 
subsequent  to  such  amendment.^^  The  application  by  an  administrator  of  a 
deceased  partner  for  a  receiver  to  wind  up  the  affairs  of  an  insolvent  firm, 
in  which  the  surviving  partner  joined,  is  not  an  act  of  bankruptcy.^^ 

(4)  Insolvency  essential. — (I)  Insolvency  as  sole  ground. —  The  appli- 
cation for  the  appointment  of  a  receiver  or  trustee,  in  order  to  constitute  an 
act  of  bankruptcy  under  this  subsection,  must  be  based  upon  insolvency.  If 
insolvency  was  one  of  the  substantial  reasons  for  the  appointment  of  a  receiver 
or  trustee  the  case  would  come  within  the  construction  of  the  statute.^'  Where 
a  statute  under  which  proceedings  are  taken  against  an  insolvent  corporation, 
authorizes  the  appointment  of  a  receiver  thereof,  only  after  a  judicial  deter- 
mination of  the  insolvency  of  the  corporation,  the  appointment  of  a  temporary 
receiver  upon  the  ex  parte  application  of  a  stockholder  to  restrain  the  corpora- 
tion from  exercising  any  of  its  franchises  or  privil^es,  is  not  an  act  of  bank- 
ruptcy.*'*    An  appointment  of  a  receiver  pendente  lite  to  take  possession 


no  answer  was  filed.  The  proof  was  held  in- 
fmfiicient  to  establish  that  the  receivership 
^-an  becanse  of  Insolvency-  Matter  of  Valen- 
tine Bohl  Oo.  (C.  C.  A.,  2d  Oir.),  34  Am. 
B.  R.  855,  224  Fed.  SSS. 

M6.  Matter  of  CJommonwealth  Lumber  Co. 
(D.  C,  Wash.),  85  Am.  B.  R.  202,  223  Fed. 

e67. 

M7.  In  re  Bennett  Shoe  Co.   (D.  C,  Ct.), 

15  Am.  B.  B.  497,  140  Fed.  687;  In  re  Her- 
cules Atkin  Co.,  Limited  (D.  C,  Pa.) ,  13  Am. 
B.  R.  369,  133  Fed.  813;  In  re  Lisk  Mf^. 
Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  674,  167 
Fed.  411;  In  re  Electric  Supply  Co.  (D.  C., 
Oa.),  23  Am.  B.  R.  647,  175  Fed.  612. 

Bank  in  hands  of  State  officers. —  So  also 
as  to  a  private  bank  conducted  by  a  part- 
nership placed  in  the  hands  of  a  special 
agent  nnder  a  State  law,  the  partnership 
being  insolvent.    In  re  l^hnon  ( D.  C,  Mo. ) , 

16  Am.  B.  R.  122,  143  Fed.  305. 
In  re  Kennedy  Tailoring  Co.    (D.  C, 


Tenn.),  23  Am.  B.  R.  656,  175  Fed.  871, 
citing  Lowenstein  v.  McShane  Mfg.  Co. 
(D.  €.,  Md.),  12  Am.  B.  R.  601,  130  Fed. 
1007;  Hooks  v.  Aldridge  (C.  C.  A.,  5th  Oir.), 

16  Am.  B.  R.  658,  145  Fed.  965;  In  re  Beatty 
(C.  C.  A.,  Ist  Cir.),  17  Am.  B.  R.  738.  150 
Fed.  293. 

869.  In  re  Pickens  Mfg.  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  202,  168  Fed.  894;  In  re  Wenat- 
chee  Heights  Orchard  Co.  (D.  C,  Wash.),  30 
Am.  B.  R.  401,  204  Fed.  674. 

270.  In  re  Knight  (D.  C,  Ky.),  11  Am. 
B.  R.  1,  125  Fed.  35;  In  re  Hecox  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  314,  164  Fed.  823. 

271.  Matter  of  Milbury  Oo.  (Ref.,  N.  Y.), 
11  Am.  B.  R.  523. 

272.  Moss  Nat.  Bank  v.  Arend  (O.  C.  A.. 
6th  Cir.),  16  Am.  B.  R.  867,  146   Fed.  351. 

278.  In   re   Beatty    (C.    C.   A.,    Ist   Cir.), 

17  Am.  B.  R.  738,  150  Fed.  293. 

274.  Zugalla  v.  International  Merc. 
Agency    (C.   C.  A.,   3d   Cir.),   16  Am.   B.  R. 
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of  the  company's  property,  in  order  to  prevent  miBmanagement  of  its  affairs 
by  the  majority  of  its  directors,  is  not  an  appointment  upon  the  grounds  of 
insolvency  and  does  not  constitute  an  act  of  bankruptcy.'^*  If  in  such  a  case 
a  permanent  receiver  be  appointed,  the  receivership  is  "  because  of  insolvency  " 
of  the  corporation,  and  constitutes  an  act  of  bankruptcy,^* 

(II)  ActtLol  insolvency. —  The  rule  is  that  the  receivership  must  have  been 
procured  because  of  the  actual  insolvency  of  the  debtor.^"  If  the  application 
is  made  under  a  State  statute  on  account  of  a  fear  that  insolvency  will  ensue, 
it  does  not  constitute  an  act  of  bankruptcy,  since  the  statute  requires  the  exist- 
ence of  actual  insolvency  as  a  cause  for  the  application.^^^  But  it  has  been  held 
that  if  the  receivership  was  obtained  on  the  ground  of  insolvency,  it  is  not 
material  that  the  corporation  was  not  in  fact  insolvent;  the  adjudication  of 
insolvency  by  the  State  court  will  give  rise  to  a  presumption  that  the  receiver- 
ship was  based  on  the  grounds  of  insolvency."® 

(III)  Allegations  as  to  other  grounds  where  insolvency  existed, —  It  must 
appear  upon  the  face  of  the  complaint  in  the  State  court  that  the  corporation 
was  insolvent  when  it  was  filed ;  the  fact  that  the  corporation  deemed  it  neces- 
sary to  apply  for  a  receiver  to  secure  temporary  relief  will  not  be  used  to  its 
prejudice  in  a  court  of  bankruptcy,,  unless  insolvency  is  alleged  at  such  time.**^ 
Petitioning  creditors,  relying  on  this  act  of  baiiruptcy,  must  allege  and 
prove  insolvency  when  the  application  for  a  receiver  or  trustee  was  made,  and 
if  the  receivership  or  trusteeship  was  secured  upon  the  application  of  any 
other  person,  it  must  be  shown  that  such  receivership  or  trusteeship  was 
obtained  because  of  insolvency.^^    There  is  some  confusion  as  to  this  question. 


67,  142  Fed.  927,  revg.  13  Am.  B.  R.  726; 
In  re  Hudson  River  Ele<r.  Power  Co.  (D.  C., 
V.  Y.),  23  Am.  B.  R.  191,  173  Fed.  934, 
in  which  ease  it  was  held  that  the  appoint- 
ment of  a  temporary  receiver  by  a  Federal 
circuit  court,  on  allegations  of  insolvency, 
mismanagement,  etc.,  which  are  denied  and 
not  yet  tried,  does  not  constitute  an  act  of 
bankruptcy. 

875.  In  re  Boston,  etc.,  Mining  Co.  (D.  C, 
Mass.),  24  Am.  B.  R.  923,  181  Fed.  422. 

«7«.  Hooks  V.  Aldridger  (C.  C.  A.,  5th 
Cir.),  16  Am.  B.  R.  658,  145  Fed.  865.      • 

«77.  Matter  of  Spalding  (C.  C,  A..  2d 
Cir.),  14  Am.  B.  R.  129,  139  Fed.  244,  hold- 
ing that  the  appointment  of  a  receiver  in 
a  creditor's  action  on  the  ground  that  the 
debtor  had  disposed,  and  was  threatening 
to  dispose,  of  his  property  with  intent  to 
defraud  his  creditors,  is  not  sufficient  to 
constitute  an  act  of .  bankruptcy  under  this 
subsection.  See  In  re  Butler  &  Co.  (C.  C. 
A.,  1st  Cir.),  207  Fed.  705;  Blackstone  v. 
Everybody's  Store  (C.  C.  A.,  1st  Cir.),  30 
Am.  B.  R.  497,  207  Fed.  752.  In  re  Columbia 
Real  EBtate  Co.  (D.  C,  N.  J.),  30  Am.  B.  R. 
471,  205  Fed.  980. 

Where  an  order  of  a  State  court  appoint- 
ing a  receiver  for  a  corporation  and  the  pe- 
tition upon  which  such  order  was  msule 
clearly  shows  that  the  appointment  was 
made  on  the  ground  of  insolvency,  the  cred- 
itors of  the  corporation  may  insist  that  its 
assets  be  administered  by  the  bankruptcy 
court.     Doyle-Kidd    Co.   v.   Sadler-Luck   Co. 


(D.  C,  Ark.),  30  Am.  B.  R.  602,  206  Fed. 
813;  Butler  &  Co.  v.  Palmenberg  (C.  C.  A., 
Ist  Cir.),  30  Am.  B.  R.  502,  207  Fed.  705. 

878.  Maplecroft  Mills  v.  Ohilds  (C.  C.  A., 
4th  Cir.),  35  Am.  B.  R.  311,  226  Fed.  415, 
holding  that  it  was  not  the  intention  of 
Congress  to  have  the  same  apply  when  the 
facts  uwm  which  a  receiver  was  appointed 
by  the  State  court  only  show  thiat  its  assets 
would  not  bring  enough  to  pay  its  debts  at  a 
forced  sale,  or  where  there  was  imminent 
danger  of  insolvency;  revg.  33  Am.  B.  R. 
815,  218  Fed.  619. 

279.  In  re  Pickens  Mfg.  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  202,   158  Fed.  894. 

280.  Appointment  of  receiver  of  corpora- 
tion by  State  court. —  The  fact  that  a  cor- 
poration deemed  it  neceesary  to  apply  to  the 

'State  court  for  the  appodntment  of  a  receiver 
in  order  to  enable  it  to  secure  temporary 
relief  should  not  be  used  to  its  prejudice  in  a 
court  of  bankruptcy,  unless  it  clearly  appears 
upon  the  faxse  of  the  complaint  filed  m  the 
State  court  that  the  corporation  was  in- 
solvent within  the  meaning  of  the  Bank- 
ruptcy Act  at  the  date  of  the  filing  of  the 
same.  Maplecroft  Mills  v.  Childs  et  al.  (C. 
C.  A.,  4th  Cir.),  35  Am.  B.  R.  311,  226  Fed. 
416. 

281.  In  re  Edward  Ellsworth  Co.  (D.  C 
N.  Y.),  23  Am,  B.  R.  284,  173  Fed,  699, 
in  which  the  court  said:  "The  bankruptcy 
act  has  not  superseded  the  right  and  power 
of  a  court  of  equity  to  take  charge  of  the 
property    of    an    insolvent    corporation    for 
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The  district  court  in  the  Maplecroft  Mills  case  argued  ably /that  if  the  real 
cause  of  the  receivership  was  the  insolvency  of  the  corporation  at  the  time  the 
application  for  a  receiver  was  made,  the  allegation  of  other  grounds  in  such 
application  ought  not  to  control  the  character  of  the  act.^^  And  it  has  been 
held  that  if  the  receivership  was  at  the  instance  of  an  insolvent  corporation, 
it  is  immaterial  that  the  receivership  was  ordered  for  a  cause  other  than 
insolvency,  it  appearing  that  the  corporation  was  actually  insolvent  at  the 
time  the  application  was  made.^®  But  if  it  appear  upon  an  application  made 
for  a  receivership  under  State  laws  authorizing  such  receivership  upon  the 
invitation  of  outside  parties,  it  must  appear  that  insolvency  was  the  cause  of 
the  application ;  if  it  appear  in  such  a  case,  from  the  pleading  and  the  evidence 
adduced,  that  the  appointment  is  made  for  some  other  cause  than  the  insolvency 
of  the  debtor,  it  is  not  an  act  of  bankruptcy  under  this  subsection,  although 
it  may  appear  that  the  debtor  was  in  fact  insolvent  when  the  receiver  was 
appointed.^®* 


the  protection  of  stockholders  and  creditors, 
marshal  the  some,  recognize  and  enforce 
valid  liens  and  priorities  and  equitably 
distribute  the  surplus  proceeds  among  its 
creditors.  It  is  only  where  a  receiver  has 
been  appointed  in  another  court  because  of 
insolvency,  as  that  term  is  defined  in  the 
bankruptcy  law,  or  where  the  corporation 
on  its  own  initiative  has  applied  for  the 
appointment  of  a  receiver  or  custodian  of 
its  property,  that  an  act  of  bankruptcy 
under  Jf  3-a   (4)   has  been  committed." 

Evidence  of  insolyency. —  The  appointment 
of  a  receiver  of  a  corporation  by  the  State 
court  of  Washington  *'  for  the  reason  that 
said  corporation  is  utterly  insolvent  and 
unable  to  meet  or  pay  its  obligations/'  in 
the  absence  of  testimony,  is  not  conclusive  of 
the  insolvency  of  the  corporation,  within  the 
meaning  of  section  1(15)  of  the  Bankruptcy 
Act.  Unpaid  stock  subscriptions  of  a  cor- 
p<^>ration  are  assets  which  must  be  considered 
in  determining  whether  or  not  the  corpora- 
tion is  inaolvent,  within  the  meaning  o£  the 
Bankruptcy  Act.  Matter  of  Commonwealth 
Lumber  Co.  (D.  C,  Wash.),  35  Am.  B.  R. 
202.  226  Fed.  415. 

282.  Where  real  ground  of  appointment  is 
insolTcncy.— -  If  the  effect  of  the  action  of  the 
State  court  in  the  taking  possession  of  the 
assets  of  the  corporation  be  in  result  to  sub- 
tract from  the  operation  of  the  Bankruptcy 
Act  that  which  would  be  subject  to  it,  the 
80  wording  of  the  order  that  the  State 
court's  aetion  may  be  placed  on  another 
ground  would  not  be  effective  to  prevent  the 
operation  of  the  Bankruptcy  Act.  In  other 
Words,  where  the  real  and  substantial  result 
of  the  State  court's  order  was  that  a  re- 
ceiver was  appointed  because  of  the  insol- 
vency of  the  corporation,  and  the  effect  of 
ttie  proceedings  in  the  State  court  should 
logically  be  to  wind  up  and  liquidate  the 
assets  of  the  corporation  and  distribute  them 
»8  the  assets  of  an  insolvent  corporation  the 
operation  of  the  Bankruptcy  Act  cannot  be 
defeated  because  in  the  proceedings  or  plead- 


ings or  orders  or  decrees  of  the  State  court 
its  action  may  be  based  upon  no  ground  at 
all,  or  upon  any  other  ground  than  insol- 
vency. To  hold  otherwise  would  be  to  allow, 
in  any  case  where  for  the  purpose  of  effecting 
such  results  pretensive  grounds  were  alleged 
for  appealing  to  the  State  court,  the  whole 
distribution  and  liquidation  of  the  asseta  of 
an  insolvent  and  bankrupt  corporation  to  be 
taken  away,  and  creditors  to  be  deprived  of 
that  which  by  paramount  statute  is  intended 
for  their  benefit  under  a  general  and  uni- 
form system  of  administration  of  insolvent 
corporations.  Matter  of  Maplecroft  Mills 
(D.  C,  S.  Car.),  33  Am.  B.  R.  815,  218 
Fed.  659,  revd.  35  Am.  B.  R.  311,  226  Fed. 
415. 

2SZ,  James  <Supply  Co.  v.  Dayton  Coal  Co. 
( C.  C.  A.,  6th  Cir. ) ,  34  Am.  B.  R.  649,  223 
Fed.  991;  Hill  v.  Electric  Co.  (C.  C.  A., 
6th  Cir.),  32  Am.  B.  R.  332,  214  Fed.  243. 

284.  In  re  Douglas  Coal  &  Coke  Co.  (D. 
C,  Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 
In  re  Spalding  (C.  C.  A.,  2d  Cir.),  14  Am. 
B.  R.  129,  139  Fed.  245;  In  re  Edward 
Ellsworth  Co.  (D.  C,  N.  Y.),  23  Am.  B.  R. 
284,  173  Fed.  699,  citing  this  work,  and  hold- 
ing that  the  court  is  precluded  from  con- 
sidering evidence  aliunde  to  contradict  the 
decree  or  judgment  of  another  court  appoint- 
ing receivers  and  setting  fotth  the  basis  of 
such  appointment. 

Imminent  danger  of  insolvency,  as  alleged 
in  a  bill  by  a  stockholder  for  the  appoint- 
ment of  a  receiver,  and  the  subsequent  ap- 
pointment based  thereon,  is  insufficient.  In 
re  Perry  Aldrich  Co.  ( D.  C,  >Iass. ) ,  21  Am. 
B.  R.  244,  165  Fed.  249. 

Winding  up  affairs  of  partnership. —  In 
the  case  of  Moss  National  Bank  v.  Arend 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  867,  146 
Fed.  351,  an  application  was  made  for  the 
appointment  of  a  receiver  by  the  adminis- 
trator of  a  deceased  partner  under  the  pro- 
visions of  the  Ohio  statute.  The  court  said: 
"  It  is  conceded  that  this  was  not  a  case 
where,  'because  of  insolvency  a  receiver  has 
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(IV)  Proof  bf  insolvency.' —  The  burden  is  upon  the  petitioning  creditors 
to  show  insolvency.^*^  The  record  of  the  court  appointing  the'  receiver  may 
be  used  to  prove  the  fact  that  the  receivership  was  obtained  because  of  the 
insolvency  of  the  debtor,  and  if  the  grounds  are  stated  in  the  record  extrinsic 
evidence  is  not  admissible  to  vary  the  terms  thereof.^®*  It  is  not  sufficient 
to  show  that  the  receiver  was  appointed  under  a  State  statute  which  authorized 
a  receivership  where  the  directors  assert  that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature;  this  on  the  assumption  that  the  corporation 


been  put  in  charge  of  property/  becftose 
clearly  the  receiver  was  not  appointed  be- 
cause of  insolvency,  but  because  of  the 
death  of  a  partner  and  to  wind  up  the  part- 
nership. But  it  is  submitted  that,  since  the 
firm  and  the  surviving  partner  were  insol- 
vent, and  the  latter  joined  in  the  applica- 
tion, he  'being  insolvent,  applied  for  a  re- 
ceiver or  trustee  for  his  property '  and  there- 
fore committed  an  act  of  bankruptcy.  But, 
as  held  bj  the  court  below,  the  surviving 
partner  never  really  applied  for  a  receiver. 
He  had  no  power  under  the  Ohio  statute  to 
apply  for  a  receiver.  He  bad  the  option  of 
taking  the  interest  of  the  deceased  partner 
at  an  appraisement.  He  had  thirty  days  in 
which  to  exercise  this  option.  He  did  not 
want  the  interest  at  the  appraisement,  so  he 
waived  the  thirty  days  and  immediately  de- 
clared his  Intention  of  not  exercising  the 
option.  When  he  had  done  this,  he  had  ex 
hausted  the  power  conferred  upon  him  by  the 
statute.  It  then  became  the  positive  duty 
of  the  administrator  to  apply  for  the  appoint- 
ment of  a  receiver  to  wmd  up  the  business. 
This  duty  was  discharged  and  the  receiver 
was  appointed  on  the  application  of  tht*  ad- 
ministrator and  for  the  purpose  of  winding 
up  the  partnership." 

Under  these  circumstances  it  was  held  that 
the  surviving  partner  did  not  commit  an  act 
of  bankruptcy  by  joining  in  the  application 
for  the  appointment  of  a  receiver. 

985.  Butler  &  €o.  v.  Pabnenberg  (C.  C. 
A.,  IstCir.),  30  Am.  B.  R.  602,  207  Fed.  705; 
Maplecroft  (Mills  v.  Childs  (C.  C.  A.,  4th 
Cir.),  35  Am.  B.  R.  311,  226  Ped.  416. 

286.  Record  of  proceedings  in  State  court. 
—  In  the  case  of  Blue  Mountain  Iron  Sl  Sup- 
ply Co.  V.  Portner  (C.  C.  A.,  4th  Cir.),  12 
Am.  B.  R.  659,  131  Fed.  57,  the  court  said: 
''The  essential  element  in  the  alleged  act  of 
bankruptcy  is  insolvency.  As  stated  the 
petitioning  creditors  have  alleged  and  the 
jury  found  by  the  verdict  that  the  defendant 
corporation  was  insolvent  on  the  day  the 
receivers  were  appointed  and  on  the  day  the 
petition  in  bankruptcy  was  filed.  The  jury 
found  as  a  fact,  that  it  was  'because  of  in- 
solvency '  the  receivers  were  put  in  charge  of 
the  Company's  property."  And  as  stated  in 
another  place  in  its  opinion :  **  At  all  events 
the  issue  was  made  and  submitted  in  the 
bankrupt  court  and  the  best  evidence  of  the 
appointment  of  the  receivers  was  the  record 
of  the   proceedings   in   equity   in   the   court 


which  made  ^he  appointment.  It  was  the 
basis  of  the  issue,  and  could  have  been 
proved  in  no  other  wiay.  The  record  was 
obtained  for  this  purpose,  and  no  authority 
is  cited  holding  that  the  best  evidence  of  a 
proceeding  in  a  court  of  equity  is  not  tuc 
record  of  the  •proceeding.  The  record  of  the 
proceeding  in  court  was  the  best  evidence 
and  there  was  no  error  in  admitting  it." 
See  also  In  re  Spalding  ( C  C.  A.,  2d  Cir. ) . 
14  Am.  B.  R.  129,  139  Fed.  244,  in  which 
case  it  was  held  that  the  court  could  base 
its  determination  as  to  the  commission  of 
an  act  of  bankruptcy  by  the  debtor  upon 
the  record  of  the  court  appointing  a  receiver 
and  the  order  of  appointment  which  recited 
t^  grounds  for  the  appointment  as  being  a 
threatened  disposition  of  the  debtor^s  prop- 
ertv  in  fraud  of  creditors. 

In  Matter  of  Maplecroft  Mills  (D.  C,  S. 
Car.),  83  Am.  B.  R.  816,  218  Fed.  669  (re- 
versed on  />ther  groundis,  35  Am.  B.  R.  311, 
226  Fed.  415),  the  court  said:  "  It  will  be 
seen  by  the  language  of  the  Bankruptcy  Act 
that  under  this  last  clause  insolvency  itself 
is  not  made  one  of  the  substantial  issues  to 
be  tried  as  an  issue  of  fact  in  the  banknipt 
court  except  in-  so  far  as  the  appointment  of 
a  receiver  or  trustee  has  been  because  of 
insolvency.  In  other  words,  if  the  action 
of  the  court  appointing  a  receiver  was  based 
upon  insolvency,  that  is  the  only  question  for 
determination,  and  in  itself  would  appear  to 
determine  the  question  of  insolvency  as  ad- 
judicated in  the  order  making  the  appoint- 
ment. It  is  not  necessary  under  this  sub- 
division that,  in  addition  to  evidence  show- 
ing the  appointment  of  a  receiver  by  the 
court  appointing  the  receiver  because  of  in- 
solvency, evidence  should  be  additionally  pro> 
duced  outside  of  the  action  of  the  court  to 
show  that  the  alleged  bankrupt  was  in  fact 
insolvent.  In  other  words,  it  is  not  neces- 
sary, upon  an  application  for  involuntary 
bankruptcy  under  this  last  clause,  to  prove 
both  that  the  alleged  bankrupt  had  had  a 
receiver  appointed  because  of  insolvency,  and 
in  addition  and  wholly  dehors  of  this  order 
of  appointment  the  alleged  banknipt  was 
actually  insolvent,  but  to  establish  only  that 
the  receiver  was  appointed  by  the  court  ap- 
pointing him  because  of  insolvency,  which 
mvolves  and  establishes  the  existence  of  in- 
solvency. This  question  is  to  be  determined 
principally  by  the  inspection  of  the  record 
of  the  court  appointing  the  receiver." 
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might  be  solvent  though  temporarily  uuable  to  meet  maturing  obligatiouB.^'^ 
If  the  records  and  findings  of  the  court  below  show  that  a  receiver  of  a  corpora- 
tion was  appointed  because  of  insolvency  it  is  sufficient  although  the  statutes 
under  which  the  proceeding  for  the  appointment  of  a  receiver  was  instituted 
did  not  provide  that  insolvency  was  tibe  cause  of  the  receivership.*^  It  has 
been  held,  however,  that  where  a  petition  is  filed  against  a  corporation  because 
of  the  appointment  of  a  receiver  in  a  State  court,  it  is  entitled  to  a  hearing 
on  the  question  of  insolvency  and  is  not  concluded  by  the  finding  of  the  State 
court  on  that  issue.^®^ 

(5)  Meaning  op  words. —  "Insolvent''  has  the  same  meaning  here  as 
elsewhere  in  the  statuta**  The  amendment  thus  makes  insolvency  an  essential 
element  of  proof  in  receivership  cases.*^  The  insolvency  referred  to  is  that 
which  falls  within  the  definition  of  the  term  as  used  in  the  act;  it  will  not 
suffice  to  allege  insolvency  in  the  terms  of  a  State  statute,  as  for  instance,  in 
the  sense  of  the  inability  of  the  alleged  bankrupt  to  meet  its  current  obliga- 
tions.^^ "Applied  for"  manifestly  means  the  voluntary  application  of  the 
copartnership  or  of  a  corporation  under  resolution  of  its  board  of  directors 
or  other  governing  body,  as  r^ulated  or  prescribed  by  the  State  law  of  which 
the  rorporation  is  the  creature.^'  "  Been  put  in  charge  of  "  clearly  indicates 
every  other  means  of  securing  the  appointment  of  a  receiver,  as  when  the 


S87.  Schumert  &  Warfield,  Ltd.  v.  Security 
Brewing  Co.  (D.  C,  La.),  28  Am.  B.  R.  676, 
199  Fed.  358,  which  arose  under  a  Louisiana 
statute  authorizing  a  receivership  for  certain 
enumerated  causes,  one  of  which  is  when  the 
board  of  directors  have  declared  by  resolu- 
tion that  the  corporation  is  unable  to  meet 
its  obligations  as  they  mature,  but  the  stat- 
ute does  not  provide  for  the  appointment  of  a 
receiver  at  the  instance  of  a  creditor  on  the 
ground  of  insolvency,  unleas  he  has  a  final 
and  executory  judgment.  It  was  held,  that 
conceding  that  the  State  court  had  juris- 
diction to  appoint  a  receiver  on  the  ground 
of  insolvency,  in  the  proceedings  then  before 
it,  it  could  not  be  presimied  that  the  receivers 
were  appointed  because  of  insolvency,  since 
the  corporation  might  have  been  solvent, 
although  unable  to  meet  its  debts  as  they 
matur^. 

SM.  In  re  Belfast  Mesh  Underwear  Co.  ( D. 
C,  Ct.),  18  Am.  B.  R.  620,  153  Fed.  224,  in 
which  case  the  court  said :  "  It  seems  to 
me  that  upon  this  record  alone  it  must  be 
apparent  to  any  reasonable  mind  that  the 
facts  found  by  the  court  show  that  it  was 
*  because  of  insolvency '  that  the  receiver  was 
appointed.  The  record  certainly  does  not 
show  conclusively  that  insolvency  was  not 
the  cause  or  one  of  the  causes  which  led 
to  the  appointment.  It  may  be  said  to  ex- 
hibit a  prima  facie  showing  of  -insolvency  of 
sufficient  force  to  put  the  respondent  cor- 
poration in  this  court  upon  its  proofs.  If 
9uch  ruling  be  adopted  no  harm  can  come 
to  any  one  hereafter.  If  applications  shall 
be  made  to  the  state  courts  for  receivers  in 
cases  where,  beyond  question,  the  corporation 
is  solvent,  the  record  in  the  state  court  will 


undoubtedly  proclaim  the  fact  in  a  convinc- 
ing way." 

UB.  In  re  Pickens  Mfg.  Co.  (D.  C.,  Ga.), 
20  Am.  B.  R.  202,  158  Fed.  894. 

If  the  record  shows  facts  which  do  not 
constitute  insolvency  under  the  bankruptcy 
act,  the  appointment  of  a  receiver  based 
thereon  would  not  be  an  act  of  bankruptcy. 
In  re  Golden  Malt  Cream  Co.  (C.  C.  A.,  7th 
Cir.),  21  Am.  B.  R.  36,  164  Fed.  326. 

290.  See  §  1  (16).  Butler  &  Co.  v.  Pal- 
menberg  (C.  C.  A.,  Ist  Cir.),  30  Am.  B.  R. 
502,  307     ed.  706. 

291.  As  to  burden  of  proof,  see  "  Solvency 
where  Act  of  Bankruptcy  is  a  Receivership," 
post,  in  this  Section  of  this  work. 

892.  Insolvency  as  defined  under  State  stat- 
.ute. —  A  receivership  is  not  an  act  of  bani- 
ruptcy,  unless  created  "  because  of  insolv- 
ency,'' as  insolvency  is  defined  by  the  Bank- 
ruptcy Act.  A  complaint  in  ct  suit  in  a 
State  court  for  the  appointment  of  a  receiver 
of  a  corporation,  alleging  that  the  defendant 
is  without  money  or  credit,  and  "  is  now  and 
for  a  considerable  time  last  past  has  been 
wholly  insolvent  and  unable  to  pay  its  just 
debts  and  obligations  as  they  mature  and 
fall  due  in  the  regular  course  of  business," 
and  an  order  finding  all  the  allegations  to 
be  true  and  appointing  a  receiver,  are  in- 
sufficient to  establish  that  tHe  receiver  was 
appointed  because  of  insolvency,  within  the 
meaning  of  section  3a  (4)  of  the  Bankruptcy 
Act.  Matter  of  Butte  Duluth  Mining  Co. 
(D.  C,  Mont.),  36  Am.  B.  R.  101.  227  Fed. 
334. 

293.  Text  cited  with  approval  in  In  re 
Gold  Run  Mining  &  Tunnel  Co.  (D.  C,  Col.) , 
29  Am.  B.  R.  563,  200  Fed.  162. 
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State  or  a  creditor  proceeds  against  the  corporation  for  its  dissolution,^^ 
"  Trustee,"  of  course,  means  much  the  same  as  ''  receiver;"  the  nomenclature 
being  different  in  different  States.  The  intention  of  the  amendment  of  1903 
being  clear,  there  would  appear  little  doubt  that  any  act,  procedure,  or  process 
for  the  winding  up  of  insolvent  corporations  or  copartnerships^  which  sub- 
stantially abridges  or  deprives  creditors  of  the  right  to  a  trustee  of  their  own 
choosing,  or  of  ^e  greater  right  to  compel  prorating  between  all  creditors  of  the 
same  class,  or  any  other  right  given  them  by  the  bsmkruptcy  law,  will,  provided 
the  alleged  bankrupt  is  insolvent  at  the  time  of  the  commission  of  the  act 
complained  of  and  that  act  be  within  the  four  months'  period,  amount  to  an 
act  of  bankruptcy.  The  importance  of  this  change  cannot  be  overestimated.^* 

(6)  Pebcedents  undee  foemee  law. —  The  law  of  1867  applied  to  *'  all 
moneyed;  business,  or  commercial  corporations  and  joint-stock  companies." 
This  section  also  provided  that  '^  upon  the  petition  of  any  creditor  of  such 
corporation  or  company,  the  like  proceedings  shall  be  had  and  taken  as  are 
provided  in  the  case  of  debtors."  But  the  corresponding  acts  of  bankruptcy 
under  the  former  law,^*^  are  not  sufficiently  analogous  to  furnish  reliable 
precedents ;  in  each  the  element  of  intent  was  essential  A  voluntary  receiver- 
ship of  a  corporation  may,  of  course,  amount  to  "  a  transfer  of  his  (its) 
creditors ;"  so  may  it  also  be  "  a  transfer  of  money  or  other  property,"  or 
"  the  procuring  of  its  property  to  be  taken  on  legal  process,"  eadi  with  intent 
to  prefer;  or  "with  the  intent  by  such  disposition  of  his  (its)  property  to 
defeat  or  delay  the  operation  of  the  act."  But  now,  not  even  the  result, 
much  less  the  intent,  is  the  essential  test.  The  mere  fact  of  the  appoint- 
ment of  a  receiver  or  trustee,  nay,  even  a  mere  application  for  such  an  appoint- 
ment coupled  with  insolvency,  is  enough*  However,  it  was  held  under  the  law 
of  1867,  that  the  appointment  bv  a  State  court  of  a  receiver  of  a  corporation 
is  "a  taking  on  legal  process  j*"  ^  and  the  fact  that  the  corporation  was  extinct, 
it  having  been  dissolved  by  ihe  State  law,  was  held  not  a  bar  to  the  proceeding 
in  bankruptcy,  or  to  oust  the  Federal  court  of  jurisdiction.^^ 

(7)  Refeeence  to  othbe  sections. —  Useful  references  to  other  sections 
will  be  found  in  the  foot-note.^^ 

e.  Fifth  act  of  bankruptcy;  a  confession  of  bankruptcy. — (1)  In  geneeal. — 

A  person  commits  an  act  of  bankruptcy  by  having  "  admitted  in  writing  his 
inability  to  pay  his  debts  and  his  willingness  to  be  adjudged  a  bankrupt  on 
that  ground."  The  importance  of  this  act  of  bankruptcy  rests  mainly  upon 
its  application  to  a  corporation.  It  is  not  to  be  expected  that  in  his  corre- 
spondence a  debtor  who  is  a  natural  person  will,  for  the  purpose  of  getting 
into  bankruptcy,  both  confess  inability  to  pay  his  debts  and  willingness  to  be 
adjudged  a  bankrupt;  the  filing  of  a  voluntary  petition  is  more  direct.  But 
many  corporations   are   restricted   under  the  act   from  becoming  voluntary 


284.  In  re  Spalding^  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  129,  132,  139  Fed.  243. 

295.  The  text  is  quoted  with  approval  by 
Judge  Speer  in  In  re  Electric  Supply  Co.  (D. 
C,  Oa.),  23  Am.  B.  R.  647,  653,^176  Fed. 
612. 

296.  Act  of  1867,  |  39,  R.  S.,  §  5,021. 

297.  In  re  Merchants'  Ins.  Co.,  Fed.  Cas. 
0,441. 

298.  Thomhill  v.  Bank  of  Louisiana,  Fed. 
Cas.  13,992,  affg.  s.  c.  Fed.  Cas.  13,990. 


299.  For  estoppel  where  the  creditors  have 
assented  to  the  assignment  and  later  seek 
to  petition  the  assignor  into  bankruptcy, 
see  $  59-b.  For  stays  on  assignment  proceed- 
ings in  the  State  courts,  see  §§  2(15)  and 
11^.  For  jurisdiction  of  the  court  of  bank- 
ruptcy over  the  assigned  estate,  both  before 
and  after  adjudication,  see  fj  2(3),  (15), 
3-e,  23,  and  69-a.  For  effect  of  adjudication 
on  title  transferred  by  a  general  assignment, 
see  I  70-a. 
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bankrupts  except  as  they  confess  their  inability  to  pay  their  debts  and  their 
willingness  to  be  adjudged  bankrupt  under  this  statute,  in  which  event  invol- 
untary proceedings  may  be  instituted  against  them.  Indeed  the  value  of  this 
act  of  bankruptcy  did  not  appear  until  the  determination  that  corporations 
might  through  it  become  in  effect  voluntary  bankrupts  was  generally  recog- 
nized.*^ The  amendment  of  §  4  by  the  amendatory  act  of  1910,  permitting 
any  business  or  mercantile  corporation  except  a  municipal,  railroad,  insurance 
or  banking  corporation  to  become  a  bankrupt  has  materially  lessened  the  force 
and  effect  of  this  clause  of  the  section.^^  The  filing  of  a  voluntary  petition 
is  itself  treated  as  an  act  of  bankruptcy.*" 

(2)  Essential  elements. — (I)  In  general. —  Three  things  seem  to  be  neces- 
sary to  constitute  this  act:  (1)  a  writing  signed  by  the  debtor  or  some  oflSlcer  or 
agent  duly  authorized;  (2)  a  distinct  admission  therein  of  his  inability  to  pay 
his  debts;  and  (3)  an  unqualified  expression  of  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.  Thus,  where  the  officer  of  a  corporation  was  deputized 
to  execute  such  a  writing,  provided  a  petition  should  be  filed  against  it,  it  is 
not  an  act  of  bankruptcy.*^  If  the  writing  is  sufficient,  the  fact  that  the 
debtor  requested  certain  creditors  to  file  a  petition  against  him  does  not  affect 
the  character  of  the  act*^  When  this  act  of  bankruptcy  is  alleged,  the  question 
of  insolvency  is  immaterial.** 

(II)  Acts  of  directors  of  corporation. —  It  is  sufficient  in  legal  effect  if 
the  board  of  directors  of  a  corporation  who  were  charged  with  the  conduct  of 
its  business,  declare  the  inability  of  the  corporation  to  pay  its  debts,  and 
its  willingness  to  be  adjudged  a  bankrupt,  in  accordance  with  the  legal  require- 
ments specified,^^    Of  course  the  power  of  a  board  of  directors  to  bind  the 


900.  In  re  Marine  Machine  Co.  (D.  C, 
N.  Y.),  1  Am.  B.  R.  421,  100  Fed.  439;  In 
re  KeUy  Dry  OoodB  Co.  (D.  C,  Wis.),  4 
Am.  B.  'R.  528,  102  Fed.  747.  Contra:  In  re 
Bates  Machine  Co.  (D.  C,  Mass.),  1  Am. 
B.  R.  129,  91  Fed.  625.  In  the  case  of  In  re 
Moench  (C.  C.  A.,  2d  Cir.),  12  Am.  B.  R. 
240,  243,  130  Fed.  685,  the  court  stated: 
''When  all  commit  either  the  fourth  or  fifth 
act  of  bankruptcy,  when  three  creditors  stand 
ready  at  once  to  take  advantage  of  it  by 
filing  a  petition,  the  <»rporation  may  achieve 
the  object  which  the  act  forbids  it  to  secure 
by  its  own  voluntary  petition." 

801.  See  Blankrupt  Act,  §  4,  and  discussion 
thereunder,  sub-title  "  Voluntary  Bank- 
ruptcy.** 

808.  In  re  Forties  (D.  C,  Mass.),  11  Am. 
B.  R.  787,  791,  128  Fed.  137,  in  which  case 
it  was  held  that  a  voluntary  petition  filed 
by  one  partner  was  an  act  of  bankruptcy. 
In  the  case  of  Hanover  National  Bank  v. 
Moyses,  186  U.  S.  181,  8  Am.  B.  R.  1,  '0, 
46  L.  Ed.  1113,  the  court  said:  "The  sched- 
ules must  be  verified  and  the  petition  must 
state  that  '  bankrupt  owes  debts  which  he  is 
unable  to  pay  in  ifull,'  and  'that  he  is  will- 
ing to  surrender  all  his  property  for  the  bene- 
fit of  his  creditors,  except  such  as  is  exempt 
by  law.'  This  establishes  these  facts,  so 
far  as  the  degree  of  bankruptcy  is  concerned, 
iod  he  has  committed  an  act  of  bankruptcy 
in  filing  the  petition." 


803.  In  re  Baker-Ricketeon  Co.  (D.  €., 
Mass.),  4  Am.  B.  R.  605,  97  Fed.  489. 

804.  Matter  of  Duplex  Radiator  Co.  (I>.  C, 
N.  Y. ) ,  15  Am.  B.  R.  324,  142  Fed.  906. 

806.  In  re  Duplex  Radiator  Co.  (D.  C., 
N.  Y. ) ,  15  Am.  B.  R.  324,  142  Fed.  906. 

Insolvency  unnecessary. —  Where  the  act  of 
bankruptcy  charged  is  that  a  corporation  has 
admitted  in  writing  its  inability  to  pay  its 
debts  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground,,  the  question  of 
actual  insolvency  is  immaterial.  In  re  Mc- 
Nally  Co.   (Ref.,  N.  Y.),  29  Am.  B.  R.  772. 

Admission  of  insolvency  and  consent  to 
adjvdication. —  Although  the  question  of  solv- 
ency or  inaolvency  is  immaterial  where  the 
act  of  bankruptcy  is  the  written  admission 
referred  to  in  Iftie  act,  the  opposing  creditors 
may  set  up  that  the  proceedings  are  the  re- 
sult of  fraud  and  collusion  between  the  bank- 
rupt and  the  petitioners.  Such  an  answer  ex- 
amined and  held  to  be  insufficient.  Matter 
of  Cohn  (C.  C.  A.,  3d  Cir.),  35  ^m.  B.  R. 
736,  227  Fed.  8^3. 

Solvency  is  no  defense  to  a  petition 
charging  an  act  of  bankruptcy  under  section 
3a (6)  of  the  bankruptcy  act,  consisting  f 
an  admission  in  writing  of  the  bankrupt's  in- 
ability to  pay  its  deibts  and  its  willingneas 
to  be  adjudicated  a  ibankrupt  on  that  ground. 
Matter  of  Russell  Wheel  &  Foundry  Co.  (D. 
C,  Mich.),  35  Am.  B.  R.  66,  222   Fed.  669. 

806.  In  re  Moench  ^  Sons  Co.   (D.  C,  N. 
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corporfttion  in  this  respect  will  be  governed  by  State  statutes  ancl  the  deeisions 
of  the  State  courts  thei^under.^  A  State  statute  limiting  the  poweir  of  a 
corporation  to  dispose  of  its  assets  without  the  consent  of  its  stockholders  would 
not  prevent  directors  admitting  its  insolvency  and  its  willingness  to  be  adjudged 
a  bankrupt^^  Directors  holding  over  because  of  a  failure  to  elect  their 
successors  may,  at  a  legally  convened  meeting,  execute  the  necessary  iiistru- 


Y.),  10  Am.  B.  R.  656,  123  Fed.  965,  in 
which  case  it  was  also  held  that  petitioning 
creditors  are  not  estopped  from  alleging  a 
resolution  adopted  by  a  board  of  directors 
as  an  act  of  -bankruptcy,  on  the  ground  that 
colluaion,  charged  by  an  answering  creditor, 
who  would  obtain  a  preference  by  attachment 
if  the  petition  were  dismissed.  This  case 
was  affirmed  in  12  Am.  B.  R.  240,  130  Fed. 
685. 

Directors  may  admit  insolvency  and  will- 
ingness although  proceedings  have  been  in- 
stituted to  sell  franchises  and  property  of 
the  corporation  and  distribute  tne  proceeds 
thereof.  Cresson,  etc.,  Coal  &  Coke  Co.  v. 
Stauifer  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R. 
573,  48  Fed.  981.  See  also  In  re  Mutual 
Mercantile  Acencv  (D.  C,  N.  Y.),  6  Am.  B, 
R.  607,  111  Fed.  162;  In  re  Peter  Paul  Book 
Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  105,  104 
Fed.  786;  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747;  In  re 
Marine  Maichine  &  Conveyor  Co.  (D.  C,  N. 
¥.),  1  Am.  B.  R.  421,  91  Fed.  630. 

TJnqualified  admission  of  insolvency. —  A 
resolution  of  the  board  of  directors  of  a 
corporation  by  which  an  attorney  was  au- 
thorized to  represent  it  generallv  in  any 
suit  or  suits  or  bankruptcy  proceeJlings  then 
pending  or  that  might  be  brought,  and  to 
agree  on  behalf  of  the  corporation  to  the  ap- 
pointment of  a  receiver,  is  not  the  unqualified 
written  admission  ^by  the  corporation  of  its 
inability  to  pav  its  debts  and  its  willingness 
to  be  adjudgeci  a  bankrupt  on  that  ground, 
required  to  constitute  an  act  of  bankruptcy 
within  the  meaning  of  the  statute.  In  re 
Southern  Steel  Co.  (D.  C,  Ala.),  22  Am. 
B.  *R.  476,  169  Fed.  702.  The  adoption  of 
a  resolution  by  a  board  of  directors  admitting 
inability  to  pay  debts  and  expressing  a  will- 
ingness to  'be  adjudged  a  hankrupt  is  suf- 
ficient to  warrant  adjudication,  although 
some  of  the  directors  received  no  notice  of 
the  meeting,  when  it  appeared  that  no  action 
had  ibeen  taken  by  them  to  set  aside  the 
proceedings  based  upon  such  resolution.  In 
re  Lisk  Mfg.  Co.  (D.  C,  N.  Y.),  21  Am. 
B.  R.  674,  167  Fed.  411. 

Validity  of  resolution  admitting  insolvency. 
—  Where  five  of  the  eight  members  of  the 
board  t)f  directors  of  a  corporation  were 
present  and  unanimously  adopted  a  resolu- 
tion admitting  the  corporation's  inability  to 
pav  its  debts,  and  its  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground,  the  fact 
that  two  of  the  directors  voting,  whose 
presence  was  necessary  to  constitute  a 
quorum,  were  creditors  and  at  the  time  in- 


tended to  file  a  petition  against  the  cor- 
poration, does  not  vitiate  the  resolution 
which  was  otherwise  valid.  Home  Powder 
Co.  V.  Geis  (C.  C.  A.,  8th  Cir.),  29  Am.  B. 
R.  580,  204  Fed.  568. 

S07.  In  Oregon,  the  hoard  of  directors  of 
a  private  corporation,  in  the  absence  of  au- 
thority specifically  conferred  by  the  stock- 
holders, may  not  commit  an  act  of  bank- 
ruptcy for  the  corporation,  by  adopting  a 
resolution  admitting  the  inability  of  the  cor- 
poration to  pay  its  debts  and  its  willingness 
to  be  adjudged  a  bankrupt.  In  re  Quartz 
Gold  Mining  Co.  (D.  C,  Or.),  19  Am.  B.  R. 
667,  157  Fed.  243. 

In  Massachusetts. —  In  the  ease  of  In  re 
Bates  Machine  Co.  (D.  C,  Mass.),  1  Am.  B. 
R.  129,  91  Fed.  624,  which  arose  under  the 
Massachusetts  statute,  it  was  held  that, 
whM-e  by  tihe  laws  of  the  State  under  which 
the  corporation  is  formed,  the  powers  of  its 
officers  and  directors  are  defined  and  limited, 
a  written  admission  by  the  directors  of  the 
corporation,  which  is  in  excess  of  their  au- 
thority, is  not  sufficient  to  base  an  involun- 
tary petition  in  bankruptcy  against  the  bank- 
rupt. 

trader  the  law  of  Arixona,  which  does  not 
prohibit  such  action,  the  board  of  directors 
of  »  corporation  may,  without  the  consent 
of  the  stockholders,  make  an  admission  that 
the  corporation  is  unable  to  pay  its  debts, 
and  declare  its  willingness  to  be  adjudged 
a  bankrupt  on  that  ground.  Home  Pow  r 
Co.  V.  Gels  (C.  C.  A.,  8th  Cir.),  29  Am. 
B.  R,  680,  204  Fed.  568. 

Admission  by  board  of  directors  of  Michi* 
gan  corporation. — Since  the  board  of  directors 
of  a  Michigan  corporation  may  make  or  au- 
thorize the  making  of  a  common-law  assign- 
ment they  may  commit  an  act  of  bankruptcy, 
binding  on  the  corporation,  by  admitting  m 
writing  the  inability  of  the  corporation  to 
pay  its  debts  and  its  willingness  to  be  ad- 
judicated a  bankrupt  on  that  ground.  Matter 
of  Russell  Wheel  &  Foundry  Co.  (0.  C, 
Mich. ) ,  35  Am.  B.  R.  66,  222  Fed.  569. 

808.  Statute  preventing  transfer. — Author- 
ity given  by  the  board  of  directors  of  a  cor- 
poration, one  of  whom  owned  nearly  all  the 
capital  stock,  for  the  making  of  a  voluntary 
petition  in  bankruptcy,  is  sufficient,  notwitK- 
standing  a  State  statute  pro^ilbiting  any 
sale,  assignment,  or  transfer  of  the  franehiae 
and  property  of  a  corporation  without  the 
consent  of  the  stockholders  holdinir  at  least 
two-thirds  of  the  capital  stock.  Bell  v. 
Blessing  (C.  C.  A..  9th  Cir.),  35  Am.  B.  R. 
672,  225  Fed.  750. 
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ment.**  If  a  board  is  enjoined  from  commencing  or  prosecuting  any  proceeding 
'•  involving*' in  any  way  the  property  or  property  rights  "  of  the  corporation, 
the  adoption  of  a  resolution  confessing  the  inability  of  the  corporation  to  pay 
its  debts,  and  signifying  its  willingness  to  be  adjudged  a  bankrupt  is  unau- 
thorized and  does  not  constitute  an  act  of  bankruptcv.*^^  While  a  writing  in 
the  exact  words  of  the  statute,  if  authoritatively  signed,^^^  is  surely  sufficient ; 
yet  it  would  seem  that  any  writing^^^  which  substantially  covers  the  three 
essentials  just  stated  will  be  enough.^^ 

(III)  Officers  of  corporation^ —  The  treasurer  of  a  corporation  cannot 
admit  inability  to  pay  debts  and  signify  the  willingness  of  the  corporation  to 
be  adjudged  a  bankrupt  ;***  unless,  of  course,  he  is  authorized  to  do  so  by  a 
resolution  passed  at  a  meeting  of  the  stockholders,  or  of  the  directors ;  in  such 
a  case  the  right  is  not  affected  by  the  appointn^ent  of  a  receiver  in  a  State 
court^^^ 

(IV)  Admission  by  partners. —  A  written  admission  of  one  member  of  a 
firm,  purporting  to  be  made  on  behalf  of  himself  and  the  other  members  to  the 
effect  that  they  are  unable  to  pay  their  debts  and  are  willing  to  be  adjudicated 
bankrupts,  is  binding  upon  the  firm  unless  expressly  repudiated.*^* 


m.  WHEN' AND  AGAINST  WHOM  PETITION  MAY  BE  FILED. 

a.  Against  penon  who  is  insolvent  and  has  committed  act  of  bankruptoy. — 

Subsection  b  of  this  section  authorizes  the  filing  of  a  petition  against  a  person 
who  is  insolvent  and  who  has  committed  an  act  of  bankruptcy  within  four 
months  after  the  commission  of  such  act.  The  word  "  person  "  as  here  used 
includes  a  corporation,^^^  officers,  partnerships,  and  women,^^®  but  does  not 
include  wage-earners  or  a  person  engaged  chiefly  in  farming  or  the  tillage 
of  the  soil.^®  An  act  of  bankruptcy  may  be  committed  by  an  officer  or  agent 
of  a  corporation  or  by  a  member  of  a  partnership,  while  acting  in  behalf  of  the 
corporation  or  partnership  and  within  the  scope  of  his  authority .^^     If  the 


m.  Matter  of  Riley,  Talbot  k  Hunt  (Ref., 
Mich.),   15  Am.  B.  R.   159. 

810.  In  re  Hudson  River  Elec.  Power  Co. 
(D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173  Fed. 
934. 

811.  In  re  Mutual  Mercantile  Agency  (D. 
C,  X.  Y.),  6  Am.  B.  R.  607,  ill  Fed.  162. 

812.  Conway  v.  German  {C.  C.  A.,  4th 
Cir),  21  Am.  B.  R.  677,  160  Fed.  67.  hold- 
vm  that  the  petition  must  allege  that  the 
sdmission  of  insolvency  and  expression  of 
willingness  w^as  in  writing. 

813.  In  the  casQ  of  Brinkley  v.  Smithwick 
(D.  C,  N.  C),  11  Am.  B.  R.  600,  126 
Fed.  6S6,  it  was  held  that  an  insolvent 
debtor's  willingness  to  be  adjudged  bankrupt 
on  the  ground  of  insolvency  may  be  inferred 
from  the  admission  of  insolvency  in  his 
inswer  to  an  involuntary  petition. 

A  r«olntioa  of  the  board  of  directors  of 
a  coipoiation,  authorizing  the  cashier,  treas- 
urer, and  bookkeeper  to  prosecute  in  the  name 
of  the  corporation  a  petition  in  bankruptcy 
to  final  discharge,  is  sufficient  to  authorize 
a  voluntary  pro^eding,  and  it  is  unnecessary 
that  the  resolution  authorize,  in  strict  con- 
formity with  section  da (5)  of  the  bankruptcy 

9 


act,  an  admission  in  writing  on  the  part  of 
the  corporation  of  its  inability  to  pay  its 
debts,  and  its  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.  Bell  v.  Blessing 
(C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  672, 
226  Fed.  760. 

814.  In  re  Burbank  Co.  (D.  C,  N.  H.), 
21  Am.  B.  R.  838,  168  Fed.  719.  An  officer  of 
a  corporation  may  not  write  a  letter  in  the 
name  of  the  corporation  committing  it  to  »n 
act  of  bankruptcy  unless  expressly  authorized 
so  to  do.  In  re  Southern  Steel  Co.  (J.  C, 
Ala. ) ,  22  Am.  B.  R.  476,  169  Fed.  702. 

815.  In  re  McNally  Co.  (D.  C,  N.  Y.  Ref.), 
29  Am.  B.  R.  772. 

S16.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  616,  110  Fed.  929. 

817.  But  only  those  indicated  in  Bankr. 
Act,  S  4-b. 

318.  See  Bankr.  Act,  |  1  (19). 

819.  Bankr.  Act,  i  4-b.  For  persons  by 
whom  a  creditor's  petition  may  be  filed,  see 
under  §  69. 

880.  Richmond  Spike  A  Iron  Co.  v.  Allen 
(C.  C.  A.,  4th  Cir.),  17  Am.  B.  R.  583,  590, 
148  Fed.  667;  In  re  Periey  k  Hays  (D.  C, 
Mo.),  16  Am.  B.  R.  54,  138  Fed.  927. 
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act  complained  of  is  that  of  one  partner  acting  individually  the  partnership 
cannot  be  charged  with  the  effect  thereof.^^  '^  Insolvent,"  means  what  it 
always  does  in  this  statute.  Here,  also,  it  means  something  more,  i,  e.,  insolv- 
ency at  the  time  of  the  filing  of  the  petition,  and,  if  the  act  of  bankruptcy  is 
one  which  can  be  committed  only  by  an  insolvent,  at  the  time  of  the  com- 
mission of  such  act.  In  most  cases,  insolvency  at  both  times  must,  therefore, 
be  distinctly  alleged.^^ 

b.  Time  within  which  petition  must  be  filed. — (1)  Within  four  months 
AFTEB  THE  COMMISSION  OF  THE  ACT. —  The  petition  must  be  filed  within 
four  months  after  the  commission  of  the  act  of  bankruptcy.  In  making  the 
computation  the  day  of  filing  is  excluded  and  the  last  day  included. ^^^  If  the 
last  day  is  a  Sunday  or  a  "  holiday,"  ^^  the  time  does  not  expire  until  the  next 
day  f^^  and  days  will  not  be  split  into  hours.^^  The  meaning  of  **  within  four 
months,"  when  applied  to  transactions  other  than  acts  of  bankruptcy,  is  further 
considered  in  the  discussion  under  §§  60,  67  and  70. 

(2)  Necessity  foe  record  or  possession  to  start  time  running. — A 
fair  statement  of  its  meaning  is:  a  petition  cannot  be  filed  more  than  four 
months  after  the  recording  of  the  instrument  constituting  the  alleged  act  of 
bankruptcy  where  recording  is  required  or  permitted,  or,  where  it  is  not,  more 
than  the  same  statutory  period  after  the  beneficiary  takes  notorious,  exclusive, 
and  continuous  possession  of  the  property  transferred;  provided  always  that 
prior  actual  notice  shall  set  the  time  running  in  either  case.®^  The  last  four 
lines,  t.  e,,  after  the  word  "  required,"  of  the  subsection  do  not  recur  in  the 
like  sentence  added  to  §  60-b  by  the  amendatory  act  of  1903;*^®  doubtless 
,the  common  rule  as  to  actual  notice  should  be  read  into  it.  Their  purpose 
here  is  clear.  Further  they  seem  to  make  necessary  the  substitution  of  ^^  and  ** 
for  "  or  "  in  the  phrase  "  notorious,  exclusive,  or  continuous,"  ®^  for,  if  with 
notice,  every  possession  must  be  *'  notorious,"  and  if  that  alone,  and  not  also 
a  possession  that  is  "  exclusive  and  continuous,"  were  enough  to  start  the  time 
running,  the  clause  as  to  actual  notice  would  become  tautological.  If  the 
act  of  bankruptcy  consists  of  a  fraudulent  or  preferential  transfer,  the  time 


3«1.  Hartm*n  v.  Peters  (D.  C,  Pa.),  17 
Am.  B.  R.  61,  146  Fed.  82;  In  re  Wing  Yick 
(D.  C,  Hawaii),  13  Am.  B.  R.  755,  2  U.  S. 
D.  C.  Hawaii  263;  In  re  Schultz  (D.  C, 
N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264;  In  re 
Gillette  (D.  C,  X.  Y.),  5  Am.  B.  R.  119,  104 
Fed.  769;  Davis  v.  Stevens  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  236.  In  the  case 
of  In  re  Redmond,  Fed.  Cas.  11,632,  it  was 
held  that  a  conveyance  by  otie  partner  of 
his  individual  property  although  an  act  of 
bankruptcy  as  against  him,  will  not  sustain 
a  proceeding  in  bankruptcy  as  against  the 
firm,  even  though  such  conveyance  was  made 
with  intent  to  hinder,  delay  or  defraud  firm 
creditors,  or  with  a  view  of  giving  preference 
to  a  firm  <;reditor. 

322.  See  under  §    1,  a/nie,  p.  12. 

323.  See  Bankr.  Act,  §  31,  po8t\  In  re 
Dupree,  97  Fed.  28;  Whitley  Grocery  Co.  v. 
Roach  (Sup.  Ct.,  Ga.),  116  G*.  918,  8  Am. 
B.  R.  505,  42  S.  E.  282,  and  foot-note;  In  re 
Warner  (D.  C,  Ct.),  16  Am.  B.  R.  619, 
144  Fed.  987. 

324.  Bankr.  Act,  %  1  (14), 

325.  Dutcher  v.  Wright,  94  U.  S.  533,  24 


L.  Ed.  130;  In  re  Stevenson  (D.  C,  Del.), 
2. Am.  B.  R.  66,  94  Fed.  Ill;  In  re  Edelstein, 
1  N.  B.  N.  168;  Plarmenter  Mfg.  Co.  v.  Stoever 
(C.  C.  A.,  6th  dr.),  3  Am.  B.  R.  220.  97 
Fed.  330. 

326.  In  re  Tonawanda  St.  Planing  Mill  Co. 
(D.  C,  N.  Y.  Ref.),  6  Am.  B.  R.  38;  Jones 
v.  Stevens  (Sup.  Ct.,  Me.),  94  Me.  582,  5 
Am.  B.  R.  671,  48  Atl.  170;  In  re  Warner 
(D.  C,  Conn.),  16  Am.  B.  R.  519,  144  Fed. 
987. 

327.  Little  V.  Hollev  Br<»okB  Hardware  Co. 
(C.  C.  A.,  6th  Cir.),*^13  Am.  B.  R.  422,  133 
Fed.  874. 

328.  For  reason  for  the  amendment,  see 
In  re  Mersanan  (Ref.,  N.  Y.),  7  Am.  B. 
R.  4>6,  and  §  60-b  as  amended  bv  Act  of 
1903. 

329.  For  the  mecming  of  ''notorious,  ex- 
clusive, or  continuous  possession,"  see  In  re 
Woodward  (D.  C,  Tex.),  2  Am.  B.  R.  233, 
95  Fed.  260,  though  this  case  construes  §  3-b 
as  though  it  were  a  part  of  f  60-b  before 
the  amendments  of  1903.  See  also  In  re 
Mingo  Valley  Creamery  Assn.  (D.  C,  Pa.), 
4  Am.  B.  R.  67,  100  Fed.  282. 
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will  begin  to  run  ordinarily  from  the  day  when  the  '^  beaaefieiary  takes 
notorious,  exclusive  or  continuous  possession  of  the  property,  unless  the 
petitioning  creditors  have  received  actual  notice  of  such  tranter  or  assign- 
ment." If  the  transfer  or  assignment  must  be  recorded  or  registered  to  be 
effectual  the  time  begins  to  run  from  the  day  of  the  recording  or  registering. 
This  is  the  evident  purpose  of  the  act.  It  will  sometimes  be  difficult  to 
determine  what  constitutes  "  notorious,  exclusive  or  continuous  possession  " 
of  the  property.  If  such  possession  pertains  to  intangible  forms  of  personal 
property  it  must  be  construed  to  mean  such  possession  as  the  property  is 
susceptible  of  and  such  as  is  usual  and  ordinary,  imaccompanied  by  acts  or 
conduct  tending  to  conceal  its  ownership.^^  Where  the  requisite  notoriety  of 
the  transferee's  possession  is  shown,  it  must  appear  that  the  petition  has  been 
filed  within  four  months  of  such  possession,  actual  knowledge  on  the  part  of. 
the  petitioning  creditors  being  unnecessary.^^  Possession  is  not  required  in 
every  case  to  be  actual ;  it  may  be  constructive,  as  where  goods  were  stored 
in  a  warehouse  or  where  in  the  custody  of  a  transportation  company,  in  which 
cases  the  delivery  of  a  warehouse  receipt  or  bill  of  lading  would  indicate 
the  change  in  the  possession  of  the  property.'^  Where  a  verbal  pledge,  fol- 
lowed by  manual  delivery  of  the  property,  is  subsequently  confirmed  by  a 
written  instrument,  the  four  months'  period  begins  to  run  from  the  date  of 
the  verbal  pledge,  and  if  the  property  was  transferred  more  than  four  months 
before  the  petition  was  filed,  such  pledge  does  not  constitute  an  act  of  bank- 
ruptcy.'^   Where  the  transaction  consists  of  deeds  of  real  property  which 


880.  In  re  Bogen  (D.  C,  Ohio),  13  Am. 
B.  R.  629,  134  Fed.  1019;  Jones  v.  Coates 
(C.  C.  A.,  8th  ar.),  28  Am.  B.  R.  249, 
196   Fed.  860. 

881.  Jones  v.  Coates  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  249,  196  Fed.  860. 

To  be  "  notorious  "  the  possession  need  not 
be  advertised  to  the  public.  All  that  the 
statute  requires  is  that  there  shall  be  no 
attempt  at  concealment  of  the  possession, 
no  effort  to  prevent  its  becoming  known.  In 
re  Woodvfurd  (D.  C,  Tex.),  2  Am.  B.  R. 
233.  95  Fed.  260. 

838.  In  re  Bird  (D.  C,  Minn.),  24  Am. 
B.  R.  24,  180  Fed.  229,  in  which  case  it  was 
held  that  the  assignment  pf  an  equity  in  per- 
sonal property  which  had  been  pledgea  to 
a  bank  to  secure  the  payment  of  a  debt,  with 
notice  to  the  bank,  operated  as  a  construc- 
tive delivenr  and  possession  of  the  property 
pledged  within  the  meaning  of  §  3-b. 

Change  in  possession. —  In  the  case  of 
Ozark  Cooperage  and  Lumber  Co.  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  835,  180  Fed.  105, 
it  appeared  that  a  written  contract,  had 
been  nmde  between  the  bankrupt  and  a  cer- 
tain lumber  company,  whereby  the  company 
was  to  purchase  lumber  at  ta  stipulated  price, 
which  was  to  be  sawed  and  piled  at  the  mills 
of  the  bankrupt  and  as  so  piled  was  to  be 
estimated  and  branded  with  the  petitioner's 
initials;  it  was  held  that  such  acts  con- 
stituted a  delivery  of  the  possession  of  the 
lumber.  The  court  said :  '*  Some  kinds  of 
personal  property  may  be  readily  delivered 
from  hand  to  hand,  and  interested  persons 


may  rightfully  expect  that  method  to  be 
observed.  In  other  cases  the  character  of  the 
property  and  the  circumstances  of  its  situa- 
tion preclude  such  a  delivery;  and  other 
indicia  or  a  change  of  ownership,  such  as 
signs,  brands  and  marks,  are  generally  ac- 
cepted as  sufficient.  Each  case,  however,  as  it 
arises,  should  be  deterniined  by  its  own 
peculiar  facts  and  circumstances.  The  con- 
tract here  contemplated  that  the  newly  made 
lumber  should  remain  for  a  time  at  "  - 
mills,  stacked  in  a  particular  way  for  curing 
and  seasoning  before  shipment.  That  was 
perhaps  necessary,  at  any  rate  it  was  entirely 
proper  and  it  cannot  be  said  that  while  so 
situated  it  was  not  lawfully  the  subject  of 
barter  and  sale." 

Constructive  knowledge  of  transfer. —  Un- 
der section  3-4>  of  the  bankruptcy  act,  provid- 
ing that  the  petitioning  creditor  in  involun- 
tary proceedings  must  file  his  petition  with' 
four  months  after  the  beneficiary  takes  no- 
torious, exclusive,  or  continuous  possession  of 
the  property  transferred,  unless  he  has  re- 
ceived actual  knowledge  of  the  transfer  before 
then,  where  the  requisite  notoriety  of  the 
transferee's  possession  is  sho^Ti,  in  order  to 
sustain  an  invx)Iuntary  proceeding,  it  must 
appear  thit  the  petition  has  been  filed  within 
four  months  of  such  possession,  actual  knowl- 
edge on  the  part  of  the  petitioning  creditor 
being  unnecessary.  Jones  v.  Coates,  (C.  C. 
A.,  8th  Cir.),  28  Am.  B.  R.  249,  196  Fed. 
860. 

388.  Jones  v.  Coates  (C.  C.  A.,  8th  Cir.). 
28  Am.  B.  R.  249,  196  Fed.  860. 
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under  the  State  statute  are  either  required  or  permitted  to  be  recorded,  the 
date  of  the  transfer  as  an  act  of  bankruptcy  will  be  the  date  of  recording  the 
deeds.^^  The  interpretation  placed  upon  the  language  of  §  60-a,  should 
also  be  applied  to  similar  language  used  in  §  3-b ;  so  that  if  the  recording  of 
a  deed  or  other  instrument  is  required  for  any  purpose  whatever,  it  must  be 
admitted  to  be  required  within  the  meaning  of  both  of  these  sections.'*' 
The  second  sentence  of  this  subsection  relates  to  the  time  when  the  four 
months'  period  will  begin  to  run.  It  has  as  yet  had  comparatively  little 
attention  from  the  courts.  The  manifest  purpose  of  the  subsection  is  to  pre- 
vent the  escape  of  alleged  bankrupts  who  have  committed  or  concealed  acts 
of  bankruptcy  more  than  four  months  old.^* 

lY.  SOLVEIVCY  AS  A  DEFENSE. 

a.  When  insolvency  need  not  be  shown. — ^As  has  already  been  indicated, 
if  a  debtor  makes  a  general  assignment  for  the  benefit  of  his  creditors,^^ 
or  if  he  admits  in  writing  his  inability  to  pay  his  debts  and  his  willingness 
to  be  adjudged  a  bankrupt,^^  the  question  of  insolvency  is  inmiaterial.  If 
the  act  of  bankruptcy  consists  of.  a  transfer  with  intent  to  hinder,  delay  or 
defraud  creditors,  the  petitioner  need  not  prove  insolvency  of  the  debtor,®^ 
but  the  debtor  himself  may  allege  his  solvency  as  a  defense.  We  have  already 
considered  the  necessity  of  proving  solvency  in  a  case  where  a  receiver  or 
trustee  has  been  appointed  to  take  charge  of  the  debtor's  property.*^  Sub- 
sections c  and  d  of  §  3  do  not  apply  to  this  act  of  bankruptcy.  The  burden 
of  proving  the  insolvency  of  the  debtor  would,  therefore,  seem  to  remain 
where  it  usually  is,  upon  the  creditor  who  asserts  the  insolvency.  The  reason 
for  this  is,  perhaps,  because  the  existence  of  a  receivership  usually  implies 
insolvency,  or  perhaps  because  the  papers  on  which  it  is-  granted  were  thought 
equivalent  of  tne  books  and  examination  called  for  by  §  3-d.  In  any  event  to 
establish  this  act  of  bankruptcy  it  must  appear  that  the  receiver  or  trustee 
was  appointed  "  because  of  insolvency."  The  fact  of  insolvency  will  usually 
appear  from  the  record  of  the  proceedings  in  which  the  appointment  was 
made.  It  would  seem  necessary  for  petitioning  creditors  relying  on  this  act 
of  bankruptcy  to  allege  and  prove  insolvency,  both  at  the  time  of  the  filing 
and  of  the  commission  of  the  act  relied  on.^^  It  is  not  necessary  in  this 
place  to  discuss  generally  what  constitutes  insolvency.  We  have  already  con- 
sidered it  under  §  1  (15)  where  the  tennis  defined  and  we  will  hereafter 
consider  it  under  §  60  under  the  subject  of  "  preferences."  The  rules  relating 
to  the  proof  of  the  fact  of  insolvency  are  similar  in  all  cases. 

b.  Solvency  and  the  first  act  of  bankruptcy. —  It  is  conceivable  that  a  debtor 
may  have  been  insolvent  at  the  time  of  the  act  of  bankruptcy,  but  not  when 


384.  Ragan  v.  Donovan  (D.  C,  Ohio),  26 
Am.  B.  R.  311,  189  Fed.  138,  holding  th..t 
where  a  State  statute  provides  that  deeds, 
not  recorded,  although  good  as  between  the 
parties,  are  void  a*  to  hona  fide  purchasers 
for  value  without  knowledge,  the  recording 
of  a  deed  is  "  required  **  within  the  meaning 
of  S  3-b. 

835.  In  re  Beckhous  (C.  C.  A.,  7th  Cir.), 
24  Am.  B.  R,  380,  177  Fed.  141;  Loeser  v. 
Bank  &  Trust  Co.  (C.  C  A.,  6th  Cir.),  17 
Am.  B.  R.  628,  148  Fed.  975,  holding  that 
the  State  statute  which  requires  the  convey- 


ance or  transfer  to  be  recorded  in  order  to 
be  effectual  against  any  class  of  persons,  is 
a  law  by  which  recording  is  required,  within 
the  meaning  of  §  3-b. 

336.  Citizens*  Bank  v.  DePauw  Co.  (C.  C. 
A.,  7th  Cir. ) ,  5  Am.  B.  R.  345,  105  Fed.  926. 

337.  See  ante,  p.  116. 

338.  See  ante,  p.  127. 

339.  See  ante,  p.  97. 

340.  See  ante,  p.  121. 

341.  Text  quoted  with  approval  in  In  re 
Pickens  Mfg.  Co.  (D.  C,  Ge.),  20  Am.  B. 
R.  202,  204,  158  Fed.  894. 
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the  petition  i©  filed.  Insolvency,  other  than  as  evidence  of  intent,  being 
unimportant  where  the  act  of  bankruptey  consists  of  hindering,  delaying,  or 
defrauding  creditors,  it  was  both  proper  and  scientific  to  insert  this  sub- 
section."^ It  seems,  therefore,  that,  where  this  axrt  of  bankruptcy  is  relied 
on,  it  is  not  necessary  that  the  petitioning  creditors  either  allege  or  prove 
insolvency  at  either  period.^*^  Where  the  act  of  bankruptcy  consists  of  a 
transfer  with  intent  to  hinder,  delay  or  defraud  creditors  the  debtor  may 
allege  and  prove  that  he  was  not  insolvent  at  the  time  of  filing  the  petition 
against  him.  If  his  insolvency  at  such  date  is  proved  by  the  alleged  bankrupt 
the  proceedings  are  to  be  dismissed.  Where  solvency  is  valleged  as  a  defense 
in  such  a  case  the  burden  of  proving  solvency  is  on  the  alleged  bankrupt. 
On  the  other  hand,  it  is  clear  that  proof  of  solvency  of  the  debtor  at  the  time 
the  petition  is  filed  is  a  complete  defensa***  If  a  solvent  person  disposes 
of  any  of  his  property  with  the  intent  to  hinder,  delay  or  defraud  his  cred- 
itors, he  commits  an  act  of  bankruptcy ;  and  if  within  the  ensuing  four  months 
he  becames  insolvent,  a  petition  may  be  filed  against  him  and  he  may  be  ad- 
judicated a  bankrupt,  unless  it  appears  upon  proof  adduced  by  the  debtor  that 
he  was  solvent  at  the  time  the  petition  was  .filed."*^  Solvency  may  be  pleaded 
by  a  responding  creditor  as  well  as  by  the  alleged  bankrupt."*  If  solvency 
is  relied  on  by  a  creditor  who  opposes  the  bankruptcy  of  the  debtor,  the  bur- 
den is  upon  the  creditor."^ 

c.  Solvency  and  the  second  and  third  acts  of  bankruptcy. — (1)   Proof  of 

INSOLVENCY. —  Soctiou  3-d  has  reference  to  the  second  and  third  acts  of  bank- 
ruptcy only.  Both  of  these  acts  are  constructive  or  legal  fraud,  but  insolv- 
ency is  an  essential  element  and  must  be  proved  before  adjudication.  The 
burden  of  proving  insolvency  would,  therefore,  seem  to  be  upon  the  petition- 
ing creditors.^®  Insolvency  in  both  of  these  cases  must  be  shown  to 
have  existed  when  the  acts  were  committed;  solvency  or  insolvency  at  the 


S4S.  In  re  Pease  (D.  C,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  446. 

848.  In  re  West  (D.  C,  Va.),  1  Am.  B.  R. 
261;  s.  a,  West  Co.  v.  Lea,  174  U.  S.  590, 
2  Am.  B.  R.  463,  43  L.  Ed.  1098 ;  In  re  Stein- 
inger  (C.  C.  A.,  6th  Gir.),  6  Am.  B.  R.  68, 
108  Fed.  591;  In  re  Pease  (D.  C,  Miich.)» 
12  Am.  B.  R.  66,  129  Fed.  446. 

344.  Elliott  V.  Teoppner,  9  Am.  B.  R.  50, 
187  U.  S.  327. 

SolTency  when  the  petition  was  filed,  is 
important  only  as  a  defense  to  an  act  of 
bankruptcy  under  clause  1  of  §  3-a,  and  the 
burden  of  proving  this  is  on  the  alleged 
bankrupt.  Acme  Food  Co.  v.  Meier  ( 0.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  550,  153  Fed.  74, 
citing  West  Co.  v.  Lea,  174  U.  S.  590,  2 
Am.  B.  R.  463,  43  L.  Ed.  1098. 

84i.  Insolvency  after  transfer. —  In  the 
case  of  In  re  Larkin  (D.  C,  N.  Y.),  21  Am. 
B.  R.  711,  168  Fed.  100,  the  court  said: 
"The  person  is  not  permitted  to  convey, 
transfer,  conceal  or  remove  any  part  of  his 
property,  with  intent  to  hinder,  delay  or  de- 
fraud his  creditors  and,  on  becoming  insolvent 
within  four  months  thereafter,  escape  the 
bankruptcy  law  by  shcywing  that  he  was 
solvent  when  he  so  conveyed,  transferred,  con- 


cealed or  removed  his  property."  In  the  case 
of  In  re  Hughes  (D.  C,  N.  Y.),  25  Am. 
B.  R.  566,  183  Fed.  872,  it  was  held  that  a 
conveyance  made  with  intent  to  hinder  and 
delay  creditors,  although  no  fraudulent  in- 
tention was  shown  or  suspected,  was  prima 
facie  a  fraudulent  transfer  constituting  an 
act  of  bankruptcy,  under  the  first  clause  of 
the  section,  and  that  the  alleged  bankrupt 
must  submit  to  bankruptcy  in  the  absence  of 
proof  that  he  was  solvent  when  the  petition 
was  filed. 

846.  In  re  West  (D.  C,  Va.),  1  -Am.  B. 
R.  261. 

347.  In  re  West  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R.  734,  108  Fed.  940. 

848.  Knlttel  v.  McGowan  (D.  C.,  Pa.),  14 
Am.  B.  R.  209,  134  Fed.  498;  revd.  on  other 
grounds  in  McGowan  v.  Knittel  (C.  C.  A., 
3d  Cir.),  16  Am.  B.  R.  1,  134  Fed.  498; 
Matter  of  Electron  Chemical  Co.  (D.  C,  N. 
Y.),  31  Am.  B.  R.  471,  208  Fed.  954.  As  to 
imcorroborated  testimony  of  bankrupt  prov- 
ing insolvencv,  see  Collett  v.  Bronx  Xational 
Bank  (D.  C.,*  N.  Y.),  29  Am.  B.  R.  4r)4,  211 
Fed.  111. 

As  to  proof  of  insolvency  see  cases  cited  in 
Am.  B.  R.  Dig.,  §§  262-265. 


134 


Acts  of  Bankruptcy. 


[§3-<i. 


time  of  the  filing  of  the  petition  can  only  have  a  reflex  importance,  if  any.^^ 
In  shady  failures,  it  results  in  the  alleged  bankrupt  being  silent  on  the 
question  of  insolvency,  thus  eliminating  it  from  the  case  at  the  outset.  When 
die  bankrupt  does  put  solvency  at  issue  and  appears  and  gives  testimony,  the 
burden  shifts  again  to  the  petitioning  creditors.®*** 

(2)  Production  of  books,  fafrbs  and  accounts. —  Under  this  sub- 
section the  allied  bankrupt  must  appear  with  his  books,  papers  and 
accounts  and  submit  to  an  examination  as  to  all  matters  tending  to  estab- 
lish solvency  or  insolvency;  if  he  fails  so  to  do  the  burden  is  on  him.*** 
It  is  no  excuse  thai;  a  debtor  engaged  in  business  kept  no  books,  or  that 
he  has  lost  them;  if  he  does  not  keep  them  and  know  where  they  are, 
the  burden  will  rest  on  him  to  show  that  he  is  solvent.®^  The  statute 
does  ilot  require  that  the  failure  to  produce  books  and  papers  be 
wilful  or  contumacious,  in  order  to  throw  upon  the  bankrupt  the  burden  of 
proving  his  solvency ;  the  failure  to  produce,  and  the  absence  of  a  satisfactory 
explanation  is  sufficient.®**®  The  books,  papers,  and  accounts  referred  to  are 
those  material  in  determining  an  alleged  bankrupt's  financial  condition.®** 
The  books  of  the  alleged  bankrupt  are  competent,  but  not  conclusive  evidence 
on  the  question  of  insolvency.®*"*  The  earlier  cases  where  the  meaning  of  this 
subsection  has  been  in  question  are  cited  in  the  note.®*** 


848.  A<nne  Food  Co.  v.  'Meier  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  560,  153  Fed.  74; 
In  re  Rome  Planing  Mills   (D.  C,  N.  Y.), 

3  Am.  B.  R.  123,  96  Fed.  812.  This  distinc- 
tion is  also  discussed  in  considering  the 
essential  elements  of  the  second  and  third 
acts  of  bankruptcy.     See  ante,  pp.  98,  106. 

In  the  case  of  Matter  of  McCieirtney  (D.  C, 
Pa.),  26  Am.  B.  R.  548,  188  Fed.  815,  the 
evidence  was  held  sufficient  to  sustain  a  find- 
ing that  the  alleged  bankrupt  was  insolvent 
at  a  time  when  he  permitted  his  wife  and  an- 
other creditor  to  secure  judgments  against 
him  and  to  levy  upon  his  property. 

860.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  3d  Cir.),  12  Am.  B.  R.  288,  129  Fed. 
533;  McGowan  v.  Knittel  (C.  C.  A.,  3d  Oir.), 

15  Am.  B.  R.  1,  137  Fed.  1016,  revg.  14  Am. 

B.  R.  209,  137  Fed.  453. 

361.  See  In  re  Tavlor  (C.  C.  A.,  7th  Cir.), 

4  Am.  B.  R.  515,  102  Fed.  728;  In  re  Cod- 
dington  (D..  C,  Pa.),  9  Am.  B.  R.  243,  123 
Fed.  891;  Bogen  &  Trummell  v.  Protter  (C. 

C.  A.,  6th  Cir.),  12  Am.  B.  R.  288,  129 
Fed.  533;  Matter  of  Rosenblatt  (D.  C,  Pa.), 

16  Am.  B.  R.  306,  143  Fed.  663. 

Failure  to  produce  books  and  papers. — 
Where  the  alleged  bankrupt  fails  to  produce 
certain  accounts  and  notes  material  on  the 
question  of  solvency,  and  stated  several  times 
during  the  trial  that  he  would  do  so,  with- 
out at  any  time  making  an  apparent  effort 
to  procure  them,  the  burden  of  proving  his 
solvency  rests  upon  the  bankrupt.  Cum- 
mins Grocery  Co.  v.  Talley  (C.  C.  A.,  6th 
Cir.),  26  Am";  B.  R.  484,  187  Fed.  507. 

352.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  6th  Cir.),  12  Am.  B.  R.  288,  129  Fed.  533. 

363.  Books  required  in  business;  ezplaua- 
tion. —  In  the  case  of  Bogen  &  Trummell  v. 


Protter  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R. 
288,  129  Fed.  533,  it  was  held  that  under 
f  3-d,  a  merchant  is  required  to  produce 
such  books,  invoices,  etc.,  as  should  properly 
be  kept  in  his  business  and  which  are  neces- 
sary to  crhow  the  amount  of  his  assets  and 
liabilities,  and  that  his  failure  to  do  so, 
without  satisfactory  explanation,  casts  upon 
him  the  burden  of  proving  his  solvency.  In 
the  case  of  Cummins  Grocery  Co.  v.  Talley 
(C.  C.  A.,  6th  Cir.),  26  Am.  R.  R.  484,  187 
Fed.  507,  the  court  said:  "The  evidence 
in  this  case  does  not  indicate  that  there 
was  any  intentional  refusal  on  the  part  of 
the  respondent  to  produce  the  papers  and  ac- 
counts relating  to  the  item  in  question,  nor 
that  his  failure  to  do  so  was  contumacious. 
But  the  statute  does  not  require  that  failure 
be  wilful  or  contumacious,  in  order  to  throw 
upon  the  bankrupt  the  burden,  which  is  not 
a  drastic  one,  of  proving  his  solvency.  The 
failure  to  m^e  such  production  must  be 
satisfactorily  explained;  under  the  facts 
stated,  the  failure  was  not  satisfactorily  ex- 
plained, and  it  follows  that  the  burden  of 
proof  of  solvency  was,  by  .the  statute,  thrown 
upon  the  alleged  (bankrupt."  The  burden  is 
not  shifted  to  the  petitioning  creditors 
merely  by  reason  of  the  fact  that  the  ibooks, 
etc.,  are  in  the  possession  of  the  marshal 
under  an  order  to  seize  and  hold.  In  re 
Desha  A  Willfong  (D.  C,  Hawaii),  30  Am. 
B.  R.  130. 

864.  Bogen  &  Trummell  v.  Protter  (C.  C. 
A.,  6th  Oir.-),  12  Am.  B.  R.  288,  129  Fed. 
553. 

866.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed.  190. 

366.  The  following  will  be  found  of  some 
value:    Lea  Bros.  v.  West  Co.   (D.  C,  Pa.), 
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V.  BOND   ON  TAKING   POSSESSION   OF  BANKSUPTS   PROPERTY   BEFORE 

ADJUDICATION. 

a.  Beqnirement  as  to  bond. —  Section  3-e  requires  a  petitioner  or  applicant 
to  give  bond  where  it  is  sought  to  take  charge  of  and  hold  property  of  the 
allied  bankrupt  prior  to  the  adjudication  and  pending  a  hearing  on  the 
petition.  This  requirement  fits  into  remedies  either  granted  by  or  implied 
from  §  2.^^  It  differs  from  §  69-a,  in  that  there  the  authority  to  issue  the 
warrant  should  rest  upon  a  showing  of  neglect  by  the  bankrupt  of  his  prop- 
erty. Here,  this  subsection  has  to  do  only  with  the  bond  and  the  remedies 
thereunder,  and  limits  the  power  of  seizure  that  flows  from  §  2  (3)  and  (16), 
by  requiring  the  giving  by  the  petitioning  creditors  of  a  bond  against  the  pos- 
sible dismissal  of  their  proceedings.^**  The  order  appointing  a  receiver  of 
the  alleged  bankrupt's  property  should  require  the  petitioners  to  give  the  bond 
before  the  receiver  takes  possession.^**  Under  the  general  statutes,  a  bond 
by  a  single  surety  company  will  be  sufficient**^  It  should  be  noted  also  that, 
unlike  §  69-a,  there  is  here  no  provision  for  releasing  property  seized,  on 
the  filing  of  another  bond  by  the  alleged  bankrupt.  It  is  presumable,  how- 
ever, that  the  court,  under  the  broad  powers  conferred  by  §  2  (15),  could 
withdraw  its  officer  on  receipt  of  a  satisfactory  bond  or  cash  indemnity. 

b.  Semedies  under  bond;  costi.— The  purpose  of  the  bond  is  to  indemnify 
the  alleged  bankrupt  against  ^'  all  costs,  expenses,  and  damages  occasioned 
by  such  seizure,  taking,  and  detention,"  if  it  should  prove  upon  final  trial 
that  the  debtor  was  not  a  bankrupt  and  that  his  custody  of  the  property  should 
not  have  been  disturbed.^  The  section  does  not  apply  to  any  other  kind  of 
a  bond,  so  that  the  remedy  is  not  applicable  in  an  action  upon  a  bond  given 
to  restrain  an  execution  sale  of  the  bankrupt's  property .'^^  Under  this 
subdivision  counsel  fees,  expenses  and  damages  provided  for  the  seizing  and 
holding  of  the  property  of  an  allege^  bankrupt  are  for  special  services  or 
damages  occasioned  by  reason  of  the  wrongful  taking  of  the  property  of 
another.^®  Costs,  as  in  a  suit  in  equity,  are  ^so  authorized  in  all  involuntary 
cases  by  General  Order  XXXIV.  By  the  last  paragraph  of  the  subsection, 
if  the  petition  is  dismissed  or  withdrawn,  the  respondent  must  be  *'  allowed  " 
such  "  costs."  By  the  last  sentence,  the  same  "  shall  be  fixed  and  allowed  by 
the  court,"  Stripped  of  surplusage,  these  words  undoubtedly  mean  that  the 
court,  in  dismissing  or  on  the  withdrawal  of  the  petition,  may  tax  counsel 
fees,  costs,  expenses,  and  damages,  and  thus  liquidate  the  amount  of  the 
liability  of  the  obligors.^**    Counsel  fees  expended  and  damages  provided  by 


1  Am.  B.  R.  261,  91  Fed.  237;  s.  c.  on  ap- 
peal, supra;  Bray  v.  Cobb  (D.  C,  N.  C), 
1  Am.  B.  .R.  153,  91  Fed.  102;  In  re  Rome 
Planing  Mills  (D.  C,  N.  Y.),  3  Am.  B.  R. 
766,  99  Fed.  137. 

857.  See  Bankr.  Act,  §  2  (3),  and  (15), 
ante. 

368.  For  forms,  see  Forms  Kos.  8,  9  and 
10. 

359.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  354,  135  Fed.  742,  68  C.  0. 
A..  340,  in  which  the  order  was  vacated  be- 
cause of  the  petitioner's  failure  to  give  the 
bond. 

860.  See  discussion  under  Section  Fifty 
of    this   work,   post.     As    to    sufficiency    of 


a  surety  company  bond  not  joined  in  "by  the 
applicants,  see  discussion  of  Referee  Hotch- 
kiss  in  Matter  of  Sears  (D.  C,  N.  Y.),  10 
Am.  B.  R.  389,  117  Fed.  294. 

361.  Matter  of  McKenzie  (D.  C,  Wash.), 
34  Am.  B.  R.  Ill,  219  Fed.  630. 

368.  In  re  Hines  (D.  C,  Or.),  16  Am.  B. 
R.  638,  144  Fed.  147. 

868.  Matter  of  Wise  (D.  C,  Wash),  32 
Am.  B.  R.  510,  212  Fed.  567. 

864.  In  re  Nixon  (D.  C,  Mont.),  6  Am. 
B.  R.  693,  110  Fed.  633;  Matter  of  Sears, 
Humbert  &  Co.  (D.  C,  N.  Y.),  10  Am.  B.  R. 
389,  128  Fed.  275;  In  re  R.  H.  Williams 
(D.  C,  Ark.),  9  Am.  B.  R.  736,  120  Fed.  34. 

Counsel    fees.— Special    counsel    fees    in- 
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this  subdivision  are  not  taxable  in  the  bankruptcy  proceeding,  but  are  to  be 
recovered  in  an  independent  suit  upon  the  bond  provided.*®*  The  language  of 
the  statute  creates  a  new  right  which  is  not  dependent  upon  the  existence  of 
either  malice  or  lack  of  probable  cause  in  instituting  the  proceedings ;  damages, 
costs,  counsel  fees  and  expenses,  must  be  allowed  by  the  bankruptcy  court 
alone,  upon  the  dismissal  or  withdrawal  of  the  petition.®*  The  only  counsel 
fees  allowable  are  those  for  services  performed  in  proper  efforts  to  secure  the 
discharge  of  the  property  from  the  writ  of  seizure.®^  Only  the  costs,  expenses 
and  damages  resulting  from  the  seizure  and  detention  of  the  alleged  bank- 
rupt's property,  may  be  taxed.®*  And  the  costs  should  only  be  allowed 
against  the  person  upon  whose  application  the  property  was  seized  and 
detained.®*  There  is  no  liability  except  for  the  usual  costs,  unless  it  appears 
that  the  petitioners  acted  without  probable  cause  and  maliciously.®^^  And 
if  it  appears  that  the  estate  suifered  no  loss  by  the  seizure,  but,  on  the  con- 
trary, resulted  in  actual  gain,  none  of  the  costs  and  expenses  incident  to  the 
receivership  should  be  charged  against  the  applicant ®^^  Where  judgment  is 
awarded  against  the  petitioning  creditors  and  their  bondsmen  for  counsel 
fees,  costs,  disbursements  and  expenses  incurred  in  the  proceeding  a  petition 
for  a  claim  for  damages  under  §  69-a  for  a  wrongful  seizure  of  the  alleged  bank- 
rupt's property,  will  not  be  sustained.®^^  The  only  liability  upon  a  bond  given 
under  this  subsection  is  to  those  who  were  respondents  when  the  bond  was 


curred  because  of  the  seizure  may  'be  al- 
lowed. In  re  Ghiglione  (D.  C,  N.  Y.),  1 
Am.  B.  R.  580,  93  Fed.  386;  In  re  Hines 
(D.  C,  Or.),  16  Am.  6.  R.  588,  541,  144 
Fed.  147.  If  there  has  been  no  seizure, 
counsel  fees  are  not  to  be  awarded  and 
the  fact  that  a  temporary  injunction  was 
granted  restraining  certain  creditors  of  the 
alleged  bankrupt  from  pay  ins  over  mon^ 
to  him,  does  not  make  it  a  seizure  so  as  to 
authorize  such  an  allowance.  In  re  Wil- 
liams (D.  C,  Ark.),  9  Am.  B.  R.  736,  120 
Fed.  34. 

865.  Matter  of  Wise  (D.  C,  Wash.),  32 
Am.  B.  R.  510,  212  Fed.  567. 

866.  Sight  to  damages;  where  suit  to  be 
brought. —  In  the  case  of  Hill  Co.  y.  Con- 
tractors* Supply  &  Equipment  Co.  (App.  Ct., 
111.),  156  111.  App.  270,  24  Am.  B.  R.  84,  the 
court  said :  ''A  new  right  is  created  by  sec- 
tion 3  (e)  Without  this  provision  no  dam- 
ages could  be  recovered  on  the  dismissal  of 
the  petition  unless  malice  and  lack  of 
probable  cause  appeared.  The  statutory  right, 
however,  is  not  dependent  upon  the  existence 
of  either  malice  or  lack  of-  probaible  cause. 
But  the  statute  creating  the  right  also  pro- 
vides a  specific  remedy;  indeed  it  creates 
no  right  distinct  from  and  independent  of 
the  remedy.  The  language  is  not  that  the 
plaintiff  shall  be  entitled  to  damages  whidi 
may  be  allowed  by  the  court,  but  that  he 
shall  be  allowed  his  damages  and  that  these 
shall  be  fixed  and  allowed  by  the  court.  This 
clearly  does  not  mean  by  any  court,  but  by 
the  bankruptcy  court.     In  other  words,  the 


new  right  is  not  to  eue  for  damages,  but  to 
have  damages  allowed  in  the  bankruptcy 
proceedings  by  the  bankruptcy  court." 

867.  In  re  Smith  (0.  C,  Ga.),  8  Am.  B. 
R.  55,  113  Fed.  993. 

868.  Allowances  for  seizure. —  In  the  case 
of  In  re  Smith  (D.  C,  Okl.),  16  Am.  B.  R. 
478,  146  Fed.  928,  it  was  held  that  the 
alleged  bankrupt,  on  a  dismissal  of  the 
petition,  cannot  be  allowed  for  (1)  counsel 
fees  for  services  rendered  in  opposing  the 
petition  and  securing  its  dismissal,  (2)  loss 
of  credit  claimed  to  have  been  occasioned 
by  the  seizure  of  his  goods  and  closing  up 
his  Ij^siness,  where  by  his  conduct  before 
the  proceedings  in  bankruptcy,  he  had  de- 
stroyed and  materially  impaired  his  credit, 
(3)  the  costs  and  expenses  allowed  to  the 
receiver  in  bankruptcy  for  care  and  sale  of 
the  goods  taken  under  the  order  of  seizure, 
but  therefrom  should  be  deducted  taxes  as- 
sessed ajgainst  the  bankrupt,  but  paid  by 
the  receiver.  6elkregg  v.  Hamilton  (D.  C, 
Pa. ) ,  16  Am.  B.  R.  474,  144  Fed.  557,  award- 
ing  damages  caused  by  the  freezing  and 
bursting  of  pipes  in  the  factory  while  the 
marshal  was  in  possession. 

869.  In  re  Ward  (D.  C,  N.  J.),  29  Am. 
B.  R.  547,  203  Fed.  769. 

870.  Matter  of  Moehs  (D.  C,  X.  Y.),  22 
Am.  B.  R.  286,  174  Fed.  165. 

37X.  In  re  Ward   (D.  C,  X.  J.),  29  Am. 

B.  R.  547,  203  Fed.  769. 

87«.  Xixon  v.  Fidelity  &  Deposit  Co.  (C, 

C.  A.,  9th  Cir.),  18  Am.  B.  R.  174,  150  Fed. 
574. 
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given;  if  a  subsequent  respondent  wishes  protection  he  must  move  for  a  new 
bond.^^  The  allied  bankrupt  should  file  his  bill  of  costs  with  the  clerk, 
and  give  notice  to  the  creditors.^''*  It  has  been  thought  that  the  court  may 
also  enter  judgment  on  the  bond.  This  is  doubtful.  The  obligors  are  not 
parties  to  the  proceeding.  Besides,  a  comparison  of  this  paragraph  with  that 
of  the  Henderson  bill^^  shows  that  a  specific  grant  of  power  to  that  end 
was  dropped  out  before  the  bill  was  p>a8sed. 

37S.  In  re  Spalding    (€.  C  A.,  2d  Cir.),  375.  Cong.  Rec,  55th  Cong.,  2d  Seu.,  Vol. 

17  Am.  B.  R.  667,  150  Fed.  120.  31,  p.  2039,  I  2. 

374.  In  re  Haeaaler-Kohlhoff  Carbon  Co. 
(D.  C,  Pa.),  14  Am.  B.  R.  381,  135  Fed. 
867. 


SECTION    FOUR. 


WHO  MAY  BECOME  BANKRUPTS. 

§  4.  Who  may  become  bankrupts. — a  Any  person,  except  a 
municipal^  railroad,  insurance  or  hanking*  corporation,  shall  be 
entitled  to  the  benefits  of  this  act  as  a  voluntary  bankrupt. 

h  Any  natural  person,  except  a  wage-earner  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated 
company,  and  any  moneyed,  business,  or  commercial  corporation, 
except  a  municipal,  railroad,  insurance  or  ha/nking  corporation* 
owing  debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be 
adjudged  an  involuntary  bankrupt  upon  default  or  an  impartial  trial, 
and  shall  be  subject  to  the  provisions  and  entitled  to  the  benefits  of 
this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its  officers, 
directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws 
of  a  State  or  Territory  or  of  the  United  States. 


Analogous  proyuions:     In  U.  S.:     As  to  voluntary  bankruptcy,  Act  of  1867,  §|  11,  36,  37; 
R.  S.,  §§  5014,  6121,  5122;  Act  of  1841,  |§  1,  14.    As  to  involuntary  bankruptcy, 
Act  of  1867^  {39    (as  amended  by  Act  of  July  27,  1868);   R.  S.,  S  5021    (as 
amended  by  Acts  of  June  22,  1874,  and  July  26,  1876),  f  5122;   Act  of  1841, 
i§  1,  14;  Act  of  1800,  §|  1,  2. 
In  Eng.:     Act  of  1883,  i§  4(1),  115. 
Cross-references:      To  the  Uw:  Generally  to  Sf  1  (6)  (19),  2(1)3,  5,  6,  7,  18,  19  and  69. 
To  the  General  Orders:     Generally  to,  V,  VI,  VII,  VIII  and  IX. 
To  the  Forms:    Nob.  1,  2,  3,  11,  12. 


SYNOPSIS  OP   SECTION. 

WHO  MAY  become:  BANKRUPTS. 


I.  Who  May  Become  Banknipts,  139. 

a.  History  and  comparative  legislaiionj  139. 

b.  Amendatory  ad  of  1903,  140. 

c.  Amendatory  act  of  1910,  140. 


*  The  amendment  of  1910  is  in  italics.  The  amendment  omitted  from  clause  b  the  words 
"  Corporation  engaged  principally  in  manufacturing,  trading,  printing,  publishing,  mining 
or  mercantile  pursuits,"  and  also  the  last  sentence,  as  to  private  bankers. 
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§  4.]  Synopsis  of  Section.  139 

n.  Vohmtaiy  Bankruptcy,  141. 

a.  Persons  who  may  file  petition;  dd>ts,  1^1. 

(1)  In  general,  141. 

(2)  Jurisdictional  pacts,  141. 

(3)  Corporations  may  become  voluntary  bankrupts,  142. 

(4)  Infants,  144. 

(5)  Lunatics,  145. 

(6)  Married  women,  146. 

(7)  Aliens,  146. 

(8)  Indians,  146. 

(9)  Estates  of  decedents,  146. 
(10)  Partnerships,  147. 

m.  Invohintary  Bankruptcy,  147. 

a.  Persons  who  may.  be  adjudged  involuntary  bankrupts,  147. 

(1)  In  general,  147. 

(2)  Status  of  alleged  bankrupt;  time,  147. 

(3)  Wage-earners,  149. 

(4)  Persons  engaged  chiefly  in  farbong  or  the  tillage  of  tete 

soil,  149. 
(I)  In  general,  149. 
(II)  Chief  occupation,  150. 
(Ill)  Lease  of  farm,  151. 

(5)  Practice  ANa  pleadings,  15L 

b.  Corporations  which  may  be  adjudged  involuntary  bankrupts,  152. 

(1)  In  general,  152. 

(2)  Exceptions  as  to  insurance  and  banking  corporations,  152. 

(3)  Dissolution  op  corporation,  153. 

(4)  Unincorporated  companies,  154. 

(5)  Cases  under  act  prior  to  amendment  op  1910,  155. 

(6)  Practice  and  pleadings,  155. 

c.  Effect  of  bankruptcy  of  corporations,  156. 

(1)  In  general,  156. 

(2)  Liability  op  officers,  directors  or  stockholders,  157. 
Appendix;  Corporations  Subject  to  Bankruptcy  Prior  to  Amendment 

op  1910,  157. 

a.  "  Engaged  principally  in,''  157. 

b.  Manufacturing  corporations,  158. 

c.  Trading  corporations,  160. 

d.  "  Printing  "  and  "  publishing,''  162. 

e.  Mercantile  pursuits,  162. 

f.  Mining  corporations,  162. 


L  WHO  MAY  BECOME  BANKRUPTS. 

a.  HiBtory  and  eomparative  legislation. —  OTiginally,   bankruptcy  was   avail- 
able to  traders  only.      In  most  of  the  Latin  countries,  it  is  still  limited  to 
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those  who  are  "  habitually  occupied  in  commercial  transactions."  ^  Thia 
continued  to  be  the  law  of  England  until  the  act  of  1861,  though  prior  to 
that  time  a  remedy  somewhat  equivalent  was  granted  to  non-traders  through 
numerous  insolvent  debtor  acts.  To-day,  any  English  "debtor"  may  be 
adjudged  a  bankrupt^  Our  first  law,  being  purely  involuntary,  applied  only 
to  "  merchants  .  .  .  actually  using  the  trade  of  merchandise,  ...  or 
as  a  banker,  broker,  factor,  underwriter,  or  marine  insurer"^  —  the  latter 
clause. a  somewhat  unscientific  extension  of  the  meaning  of  "trader."  The 
volimtary  features  of  the  law  of  1841  were  available  to  "  all  persons  owing 
debts,"  ^  and  in  this  it  was  the  exact  equivalent  of  the  present  law ;  while 
the  involuntary  features  were  confined  to  the  same  persons  as  the  previous 
statute.  Under  the  act  of  1867,  any  person  "  owing  debts  provable  in  bank- 
ruptcy exceeding  $300  "  '^  might  file  a  voluntary  petition  or  be  thrown  into 
involuntary  bankruptcy,  the  distinction  as  to  traders  having,  as  in  England, 
by  this  time  entirely  vanished.  Partnerships  are,  in  England,  am^enable  to 
bankruptcy,*  but  corporations  are  not.  Our  first  bankruptcy  law  seems  to 
have  been  silent  as  to  both  commercial  entities.  The  law  of  1841  provided 
for  partnership  bankruptcies,  but  not  for  those  of  corporations.  Our  statute 
of  1867  put  partnerships  on  the  same  footing  as  individuals;  and  as  to 
corporations  was  much  broader  than  the  present  law,  as  it  existed  prior  to 
the  amendments  of  1910."^ 

b.  Amendatory  act  of  1903. —  The  change  as  to  the  bankruptcy  of  corpora- 
tions is  discussed  later  in  this  section.®  The  Ray  amendatory  bill  added 
mining  corporations  to  those  liable  to  involuntary  bankruptcy,  and  permitted 
those  classes  of  corporations  which  might  be  petitioned  against,  to  ask  for 
voluntary  bankruptcy,  provided  their  stockholders  took  certain  preliminary 
steps.  Corporations  are  now  more  general  than  partnerships,  and,  even  in 
the  smaller  communities,  are  increasing  in  number  and  importance;  many  of 
them,  not  being  strictly  either  "  trading  "  or  "  mercantile  "  associations,  were, 
without  apparent  reason,  exempted  from  the  operation  of  this  uniform  national 
law.  But  the  Senate  amendments  struck  out  even  the  provisions  of  the 
House  bill  making  the  voluntary  bankruptcy  of  purely  business  corporations 
possible.  Thus  the  only  substantial  change  was  the  insertion  of  the  word 
"  mining,"  considered  later. 

0.  Amendatory  act  of  1910. —  The  amendatory  act  of  1910  carried  into  the 
bankruptcy  law,  provisions  which  were  sought  to  be  incorporated  by  the 
Ray  amendatory  bill,  introduced  in  the  House  in  1903,  permitting  the 
voluntary  bankruptcy  of  purely  business  corporations.  The  amendment  of 
1910  has  gone  farther  than  this,  by  making  the  bankruptcy  act  applicable 
in  all  respects,  as  regards  both  involuntary  and  voluntary  bankruptcies,  to 
all  business  or  commercial  corporations  except  "  municipal,  railroad,  insur- 
ance or  banking  corporations,"  The  amendment  omitted  from  clause  b, 
the  words  "  corporations  engaged  principally  in  manufacturing,  trading, 
printing,  publishing,  mining  or  mercantile  pursuits,"  and  inserted  in  place 
thereof     the     provision    authorizing    the    involuntary   bankruptcy    of    any 

1.  See     Dunscomb     on  '  "Bankruptcy;     a  5.  Act  of  1867,  §  11;  R.  S.,  §  6014,  post. 
Study  in  Comparative  Legislation."                           6.  English  Bankruptcy  Act  of  1883,  §  115. 

2.  English  Bankruptcy  Act  of  1883,  |  4(1).  7.  See    further    under    heading    "  Involun- 

3.  Act  of  1800,  §  1.  tary  Bankruptcy." 

4.  Act  of  1841,  t  1.  8.  See  also  under  §  3. 
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''moneyed^  business  or  commercial  corporation,  except  a  municipal,  rail- 
road, insurance  or  banking  corporation."  Except  as  to  the  corporations 
specified,  any  corporation  may  become  a  voluntary  bankrupt,  or  may  be 
adjudged  an  involuntary  bankrupt  In  the  law  as  amended  the  character 
of  the  corporation  is  not  material  in  determining  whether  such  corporation  is 
subject  to  bankruptcy.  If  the  corporation  does  not  fall  within  the  exception, 
it  may  become  or  be  adjudged  a  bankrupt  The  great  number  of  cases 
which  have  been  decided,  involving  the  question  as  to  the  application  of  the 
act  to  certain  corporations,  are  no  longer  in  point.  These  cases  are  not 
germane  to  the  subject  except  to  show  the  development  of  the  bankruptcy 
law,  or  except  as  to  a  proceeding  now  pending  which  was  instituted  prior  to 
June  25,  1910,  the  date  of  the  taking  effect  of  the  amendatory  act.  This 
amendment  may  not  be  given  a  retroactive  effect.* 

IL  VOLUNTARY  BANKRUPTCY. 

a.  Persons  who. may  file  petition;  debts. — (1)  In  general. — Any  person 
who  owes  debts  in  any  amount,  no  matter  how  small,  may  file  a  voluntary 
petition.  Such  filing  is  not  an  act  of  bankruptcy,  as  under  the  law  of  1867 
and  the  present  English  law,  but  is  an  ex  parte  application  that  gives  juris- 
diction to  the  court  to  decree  it.  A  voluntary  petitioner  may  even  be  solvent.^® 
There  is  nothing  in  the  act  which  requires  the  person  to  be  insolvent,  and  there 
seems  to  be  no  reason  why,  if  a  solvent  person  cares  to  have  his  property  dis- 
tributed among  his  creditors  in  bankruptcy,  he  should  not  be  allowed  to  do  so. 
It  will  not  be  necessary  to- allege  insolvency  in  the  petition,  nor  prove  it,  to 
procure  an  adjudication*^^  A  creditor  may  not  intervene  to  oppose  the 
petition.^ 

(2)  JuEiSBicTiONAL  PACTS. —  The  court  is  bound  to  ascertain  whether 
the  required  jurisdictional  facts  exist;  it  must  be  alleged  in  the  petition, 
that  the  debtor  is  within  the  jurisdiction  of  the  court,  that  he  owes  debts  and 


9.  Matter  of  U.  S.  Restaurant  &  Realty 
Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  916, 
187  Fed.  118.  Matter  of  New  Amsterdam 
Motor  Co.  (D.  C,  N.'Y.),  24  Am.  B.  R.  757, 
180  Fed.  943;  in  this  case  the  court  calls 
attention  to  §  72  of  the  original  act  which 
ezpresflly  provided  against  the  retroactive 
effect  of  the  act  generally,  and  that  it  UAight 
be  argued  that  th^  subsequent  amendments, 
which  had  no  such  clause,  were  on  that 
account  intended  to  be  retroactive.  The 
court  concludes,  however,  that  such  section 
should  be  construed  as  a  limited  retroactive 
clause,  and  that  the  omission  of  a  similar 
provision  in  an  amendment  of  the  act,  is  no 
ground  for  the  inference  that  such  amend- 
ment was  meant  to  have  a  retroactive  effect. 

10.  Compare  In  re  Fowler,  Fed.  Cas.  4,998. 
The  purpose  of  a  voluntary  proceeding  in 
bankruptcy  is  in  consideration  that  the 
bankrupt  promptly  surrender  all  of  his  non- 
exempt  property  to  the  bankruptcy  court, 
to  ttke  end  that  all  of  his  creditors,  withoi  t 
preference  or  priority,  may  take  share  and 
share  alike  in  percentage  of  the  property 
thns  surrendered;  then  the  bankrupt  is 
given  an  acquittance  of  such  percentages  of 


his  debts  not  thns  paid  and  may  commence 
his  business  life  anew.  Baylor  v.  Rawlings 
(C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  773,  200 
Fed.  131 ;  Matter  of  Foster  Paint  k  Varnish 
Co.  (D.  C,  Pa.),  31  Am.  B.  R.  548,  210 
Fed.  652;  In  re  Chappell  (D.  C,  Va.),  7 
Am.  B.  R.  608,  113  Fed.  545. 

11.  Text  cited  in  In  re  Chappell  (D.  C, 
Va.),  7  Am.  B.  R.  608,  612,  113  Fed.  545.  The 
act  does  not  make  it  obligatory  on  an  in- 
solvent debtor  to  take  the  benefit  of  the  act. 
Sumnwrs  v.  Abbott  (C.  C.  A.,  8th  Cir.),  10 
Am.  B.  R.  254,  122  Fed.  36,  58  C.  C.  A.  352 ; 
Richmond,  etc.,  Co.  v.  Allen  (C.  C.  A.,  4th 
Cir.),  17  Am,  B.  R.  583,  148  Fed.  657. 

12.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  R.  270,  1 15  Fed.  246 ;  Hanover  Nat^  Bank 
V.  Moyses,  186  U.  S.  181,  8  Am.  B.  R.  1,  10, 
46  L.  Ed.  1113;  In  re  Ives  (C.  C.  A.,  6th 
Cir.),  7  Am.  B.  R.  692,  113  Fed.  911;  In  re 
Jehu  (D.  C,  la.),  2  Am.  B,  R.  498,  94  Fd. 
638,  in  which  the  court  said :  ''  I  know  of 
no  provision  of  the  bankruptcy  act  which 
authorizes  creditors  to  file  answers  to  a 
voluntary  petition  in  bankruptcy,  such  as 
were  filed  in  this  case." 
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that  other  essential  requirements  have  been  complied  with.^  Only  on  these 
grounds  can  a  creditor  vacate  the  adjudication."  "  Debts "  means  debts, 
demands,  or  claims  provable  in  bankruptcy. ^*^  Debts  not  discharged,  unless 
provable,  are  thus  not  debts  for  the  purpose  here  discussed.  A  debtor  owing 
but  one  provable  debt  may  be  adjiidged  a  voluntary  bankrupt. ^^  If  the  single 
debt  is  not  dischargeable,  because  based  on  fraud  or  deceit,  the  proceeding 
will  not  He.^^  It  will  be  noticed  that  the  amendment  of  1910  has  omitted 
the  words,  "  owing  debts."  There  seems  no  good  reason  for  eliminating  these 
words.  It  is  probable  that  the  change  was  inadvertent  and  should  be  con- 
sidered as  an  error.  It  will  not  materially  affect  the  operation  of  the  act, 
for  it  is  obvious  that  there  can  be  no  bankruptcy  without  the  existence  of 
debts.  It  must  still  be  held  that  a  person  must  owe  a  debt  or  debts  iii  order  to 
be  qualified  to  become  a  voluntary  bankrupt.  A  farmer  or  wage-earner  may 
be  adjudged  a  voluntary  bankrupt,  although  he  is  exempt  from  involuntary 
bankruptcy.^® 

(3)     COBPORATIOKS     MAY     BECOM£     VOLUNTARY     BANKRUPTS. It     WaS     the 

intent  of  the  amendment  of  1910  to  permit  voluntary  bankruptcy  by  all 
corporations  except  those  specified.  The  amendment  is  broad  enough  to  in- 
clude corporations  of  every  kind  except  those  specified,  regardless  of  their 
purposes  or  the  laws  under  which  they  were  incorporated.^®  Under  the  law 
prior  to  the  amendment  a  corporation  was  not  entitled  to  the  benefits  of  the 
act  as  a  voluntary  bankrupt.  It  could  only  by  indirection  be  thrown  into 
bankruptcy  by  its  own  act,  by  admitting  in  writing  its  inability  to  pay  its 


13.  In  re  Carbone  (Ref.,  Wash.),  13  Am. 
B.  K.  55.  See  also  discussion  under  Section 
Fifty  of  this  work. 

14.  In  re  Gromme,  1  Fed.  464;  In  re 
Goodfellow,  Fed.  Cas.  5,536;  In  re  Atlantic 
Mut.  Life  Ins.  Co.,  Fed.  Cas.  628;  In  re 
Cai*one  (Ref.,  Wash.),  13  Am.  B.  R.  55. 

15.  In  re  Yates  (D.  C,  Cal.),  8  Am.  B.  R. 
69,  114  Fed.  365.     Compare   §§   1(11),  63-a. 

16.  Single  provable  debt. —  In  the  case 
of  In  re  Schwaninger  (D.  C,  Wis.),  16  Am. 
B.  R.  427,  144  Fed.  555,  it  appeared  from 
the  schedules  of  the  bankrupt  that  he  had 
but  one  debt,  which  was  in  the  form  of  a 
judgment.  The  creditor  raised  the  point 
that  §  4  requires  that  a  person  must 
have  "  debts,"  clearly  indicati  g  that  it  was 
the  purpose  of  the  act  to  apply  only  to  such 
debtors  as  have  a  plurality  of  debts.  The 
court  applied  subdivision  29  of  §  1, 
which  provides  that  '*  words  importing  the 
plural  number  may  be  applied  to  and  mean 
only  a  single  person  or  thing,"  and  it  was 
held  that  this  provision  made  §  4  applicable 
to  a  debtor  who  owed  a  single  debt.  The 
court  said :  '^  It  is  a  difficult  to  understand 
why  a  debtor  owing  a  single  obligation 
should  not  fall  within  the  merciful  policy  of 
the  act.  It  is  an  accidental  circumstance 
that  the  indebtedness  was  not  distributed 
among  two  or  more  creditors.  His  case  is 
clearly  within  the  spirit  of  the  act,  and  no 
good  reason  has  been  suggested  wh^  he 
should  not  be  within  its  scope  and  opera- 
tion. It  is  my  belief  that  Congress  had  not 
in  mind  any  purpose  to  discriminate  against 


an  unfortunate  debtor  who  is  oppressed  by 
a  single  obligation,  and  that  the  will  of 
Congress  will  be  effectuated  by  making  the 
definition  above  recited,  applicable  to  sec- 
tion 4,  and  treating  the  term  '  debt '  w^ero 
it  occurs  in  such  section  as  equivalent  to 
'debts,'"  See  In  re  Yates  (D.  C,  Cal.),  8 
Am.  B.  R.  69,  114  Fed.  365;  In  re  Maples 
(D.  C,  Mont.),  6  Am.  B.  R.  426,  105  Fed. 
922. 

17.  Where  the  only  claim  has  been  adjudi- 
cated by  a  State  court  to  be  based  upon 
deceit  and  false  representations  by  the  bank- 
lupt  inducing  the  sale  of  a  farm,  the  court 
.should  dismiss  the  petition.  Matter  of 
Shepardson  (D.  C,  Vt.),  34  Am.  B.  R.  284, 
220  Fed.  186;  Re  Maples  (D.  C,  Vt.),  5  Am. 
B.  R.  426,  105  Fed.  919;  Re  Yates  (D.  C, 
Cal.),  8  Am.  B.  R.  69,  114  Fed.  365;  Re 
Colaluca  (D.  C.,  Mass.),  13  Am.  B.  R.  292, 
133  Fed.  255. 

18.  Olive  V.  Armour  &  Co.  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  901,  167  Fed.  517. 

19.  Benevolent  orders.-^  A  local  lodge  of 
the  Independent  Order  of  Odd  Fellows,  in- 
copporatcMi  under  the  Benevolent  Orders  Law 
of  13ie  State  of  Xew  York,  is  a  corporation 
within  the  meaning  and  intent  of  the  Bank- 
ruptcy Act  entitled  to  file  a  voluntary  peti- 
tion in  bankruptcy.  Matter  of  Carthage 
Lodge,  L  O.  O.  F.  (D.  C,  N.  Y.),  36  Am.  B. 
R.  873,  230  Fed.  694.  In  this  case  Judge  Ray 
discusses  at  length  the  laws  relating  to  cor* 
porations  and  concludes  that  any  corporation 
however  incorporated  may  avaif  itself  of  the 
privilege  of  becoming  a  voluntary  bankrupt. 
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debts  and  its  willingness  to  be  adjudged  a  bankrupt  on  that  ground.^  The 
amendment  does  not  specify  the  action  to  be  taken  by  a  corporation  to  obtain 
voluntary  bankruptcy.  In  this  respect  it  differs  from  the  act  of  1867.  This 
act  permitted  voluntary  bankruptcy  by  a  corporation  and  prescribed  condi- 
tions under  which  it  might  be  obtained.^^  In  the  absence  of  special  provisions 
in  the  Bankruptcy  Act,  reference  must  be  made  to  the  State  statutes,  controlling 
the  authority  of  officers  and  directors  of  corporations  to  dispose  of  the  property 
of  the  corporation  for  the  benefit  of  its  creditors.^  A  State  statute  which 
prohibits  a  sale,  assignment  or  transfer  of  the  franchise  and  property  of  a  cor- 
poration without  the  consent  of  the  stockholders  holding  at  least  two-thirds 
of  the  capital  stock,  does  not  prohibit  filing  a  voluntary  petition  by  the  board 
of  directors  of  a  corporation.^  Under  the  New  York  statute  a  board  of 
directors  alone  has  power  to  determine  whether  a  general  assignment  for  the 
benefit  of  creditors  shall  be  made.^  Under  such  a  statute  the  president  of  a 
corporation  has  no  such  power  unless  authority  is  conferred  upon  him  by  the 
board  of  directors,^  TNTiere  a  petition  of  a  corporation  to  be  adjudged  a  volun- 
tary bankrupt  does  not  show  that  corporate  action  had  been  taken,  authorizing 
the  president  of  the  corporation  to  execute  and  file  the  petition,  the  court  has 
no  jurisdiction  to  adjudge  the  corporation  a  voluntary  bankrupt.^  It  seems 
to  have  been  recognized  under  the  original  act  that  a  board  of  directors  of  a 
corporation,  who  are  charged  with  the  conduct  of  its  business,  may  declare  the 
inability  of  the  corporation  to  pay  its  debts  and  its  willingness  to  be  adjudged 
a  bankrupt  in  accordance  with  clause  5  of  §  3-a.^  In  analogy  to  this  principle 
a  board  of  directors  of  a  corporation,  having  general  control  of  the  affairs  of 
the  corporation,  should  be  authorized  to  file  a  petition  for  the  voluntary 
bankruptcy  of  the  corporation,  in  the  absence  of  some  statutory  provision 
limiting  the  powers  of  the  board  in  this  respect.^ 

in  bankruptcy.  Dodge  v.  Kenwood  I<»  Co. 
(C.  C.  A.,  8th  Cir.),  29  Am.  B.  R.  586,  204 
Fed.  677,  affg.  26  Am.  B.  R.  499,  189  Fed. 
526;  Matter  of  Foster  Paint  and  Varnish  Co. 
(D.  C..  Pa.),  31  Am.  B.  R.  548,  210  Fed.  662, 
quoting  text. 

88.  Bell  V.  Blessing  (C.  C.  A.,  9th  CHr.), 
35  Am.  B.  R.  672,  225  Fed.  750. 

84.  N.  Y.  General  Corp.  Law,  |  34. 

85.  iSdhaefer  v.  Scott,  40  N.  Y.  App.  Div. 
438,  57  N.  Y.  Supp.  1035. 

86..  In  re  Jefferson  Casket  Co.  (D,  C,  N. 
Y.),  182  Fed.  689,  in  which  case  it  was 
held  that  the  president  of  a  New  York 
corporation,  who  has  not  been  designated  by 
the  board  of  directors  to  perform  the  duty, 
has  no  power  to  sign  and  verify  a  petition  of 
the  corporation  to  be  adjudged  a  voluntary 
bankrupt. 

27.  See  cases  cited  under  f  3-a  (5),  sub- 
title "Fifth  act  of  bankruptcy;  Confe89ion 
of  bankruptcy,"  p.  126. 

88.  Power  of  board  of  directors  to  peti- 
tion.—  In  re  Jefferson  Casket  Co.,  (D.  C, 
N.  Y.),  25  Am.  B.  R.  663,  182  Fed.  689; 
In  re  G^ianacevi  Tunnel  Co.  (C  C.  A.,  2d 
Cir.),  29  Am.  B.  R.  230,  201  Fed.  316; 
Matter  of  Kenwood  Ice  Co.  (D.  C,  Minn.), 
26  Am.  B.  R.  499,  189  Fed.  525,  in  which 
case  the  court  had  under  consideration  the 
powers  of  a  board  of  directors  of  a  Minnesota 


See  Bankruptcy  Act,  |  3-a  (5)  and 
diseuBsion  under  ^  Fifth  act  of  bankruptcy; 
Confewnon  of  Bankruptcy"  antCy  p.  126. 

In  the  case  of  Matter  of  New  Amsterdam 
Motor  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  767, 
180  Fed.  943,  it  was  held  that  where  a  cor- 
poration is  within  the  classes  which  may 
be  adjudicated  a  bankriipt  and  passes  a  reso- 
lution consenting  to  be  adjudicated  in  in- 
voluntary proceedings,  such  proceedings, 
though  in  form  involuntary,  become  volun- 
tary. 

81.  The  Bankrupt<^  Act  of  1867,  §  37, 
provides  tAiat  "  The  provisions  of  this  act 
^uiU  Apply  to  all  moneyed,  business  or 
commercial  corporatioiis  and  joint  stock 
eompanies,  and  that  upon  the  petition  of 
any  officer  of  any  such  corporation  or  com- 
pany, duly  authorized  by  a  vote  of  «  ma* 
jority  of  the  corpor.ators  present,  at  any 
l^al  meeting  called  for  the  purpose,  or 
upon  the  petition  of  any  creditor  or  cred- 
itors of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter 
proviaed  in  respect  to  debtors,  the  like  pro- 
eeedings  shall  ibe  had  and  taken  as  are  here- 
inafterprovided  in  the  case  of  debtors." 

88.  Under  the  law  of  Minnesota,  the  board 
of  directors  of  a  corporation  have  power, 
without  the  sanction  of  the  stockholders,  to 
antborize  the  filing  of  a  voluntary  petition 
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(4)  Infants. —  Infants,  being  persons,  it  was  held  under  the  law  of 
1841  that  they  were  entitled  to  the  benefits  of  the  act.^  On  the  other  hand, 
under  the  next  law,  it  appears  that  they  were  not.**  This  seems  to  be  the 
rule  under  the  present  act^^  It  also  seems  to  be  the  law  in  England.^  An 
infant,  either  petitioning  or  petitioned  against,  must  appear  to  have  capacity 
to  owe.  It  is  yet  a  mooted  question,  however,  whether  an  infant  who  has 
either  held  himself  out  and  traded  as  an  adult,  or  who  alleges  only  debts 
for  necessaries,  caimot  be  adjudged  bankrupt  on  his  own  petition.  The 
better  opinion  seems  to  be  that  he  can.^  If  an  infant  is  liable  for  the  debts 
which  he  contracts  under  the  common  law,  as  for  necessaries,  or  under  a  State 
statute,  as  for  contracts  made  by  him  while  engaged  in  business  as  an  adult, 
there  seems  no  good  reason  to  hold  that  he  is  not  entitled  to  the  privileges 
of  the  act,  and  that  he  may  not  become  a  voluntary  bankrupt.®*    Infants  with 


corporation  to  petition  for  the  voluntary 
bankruptcy  of  tne  corporation.  The  court 
said:  "A  board  of  directors  ought  to  have 
power  to  put  the  company  into  bankruptcy. 
They  have  care  of  the  general  business  of  the 
corporation.  They  are  the  persons  who 
know  whether  the  corporation  is  able  to  go 
on  or  not.  It  mig!ht  very  well  happen,  that 
under  the  articles  and  by-laws  of  the  corpo- 
ration, it  would  be  impossible  to  hold  a  meet- 
ing of  the  stockholders  for  months.  Under 
these  circumstances  the  bankruptcy  of  the 
corporation  might  <be  delayed  so  long  tfliat  in 
many  cases  the  purpose  of  the  bankrupt 
law  would  be  defeated  and  preferences 
given.  I  ajn  satisfied  that  a  board  of  di- 
rectors at  a  duly  called  meeting,  has  the 
power  to.  put  the  corporation  into  bank- 
ruptcy.*'   Affd.  29  Am.  B.  R.  686. 

The  directors  of  a  PennsylYaniA  corpora- 
tion may  authorize  the  filing  of  a  voluntary 
petition  in  bankruptcy  by  the  president  and 
secretary.  Matter  of  Foster  Paint  and  Var- 
nish Co.  (D.  C,  Pa.),  31  Am.  B.  R.  548,  210 
Fed.  652. 

Sufficiency  of  resolution. —  A  resolution  of 
the  board  of  directors  of  a  corporation, 
authorizing  the  cashier,  treasurer,  and  book- 
keeper to  prosecute  in  the  name  of  the  cor- 
poration a  petition  in  bankruptcy  to  final 
discharge,  is  siUficient  to  authorize  a  vol- 
untary proceeding,  and  it  is  unnecessary'  that 
Hhe  resolution  authorize,  in  strict  conformity 
with  section  3a  (5)  of  the  Bankruptcy  Act, 
an  admission  in  writing  on  the  part  of  the 
corporation  of  its  inability  to  pay  its  debts, 
and  its  willingness  to  be  adjudged  a  bank- 
rupt. Bell  V.  Blessing  (C.  C.  A.,  9th  Cir.), 
35  Am.  B.  R.  672,  225  Fed.  750. 

Meeting  of  directors. —  Two  of  the  three 
directors  of  a  corporation  met  and  adopted 
a  resolution  that  the  corporation  go  into 
bankruptcy,  without  notice  to  the  third  di- 
rector who  had  quarreled  with  his  associates, 
had  absented  himself  from  all  meetings  for 
ten  months,  had  brought  suit  to  rescind  his 
purchase  of  stock,  thus  making  himself  in- 
eligible to  be  elected  a  director  under  the 
Minnesota  law,  and  had  announced  his  re- 
fusal to  act   as  an  officer  and   stock<holder. 


It  appeared  that  the  law  of  Minnesota  pro- 
vided that  the  business  of  the  corporation 
should  be  managed  by  a  board  of  at  least 
three  directors,  elected  by  the  stockholders 
and  that  a  majority  ithould  constitute  a 
quorum  for  the  transaction  of  business,  but 
there  was  no  special  provision  for  filling 
vacancies  either  by  directors  or  stocldiolders. 
Held,  that  when  the  two  directors  met  they 
constituted  a  board  which  had  authority  to 
adopt  a  resolution  that  the  corporation 
should  go  into  bankruptcy.  Dodge  v.  Ken- 
wood Ice  Co.  (C.  a  A.,  8th  Cir.),  29  Am. 
B.  R.  586,  204  Fed.  677,  affg.  26  Am.  B.  R. 
499,  189  Fed.  525. 
89.  In  re  Book.  Fed.  Cas.  1,637. 

30.  In  re  Dert)y,  Fed.  Cas.  3,815. 

31.  In  re  Duguid  (D.  C,  N.  C),  3  Am. 
B.  R.  794,  100  Fed.  .274;  In  re  Eidemiller 
(D.  C,  111.),  5  Am.  B.  R.  670,  105  Fed.  596. 

38.  £x  parte  Jones,  18  Ch.  D.  (Eng.) 
109;  Rex  V.  Cole,  1  Ld.  Raym.  (Eng.)  443. 
An  iniiant  who,  upon  'becoming  of  age,  af- 
firms his  acts  of  bankruptcy,  may  become 
a  bankrupt.  Ex  parte  Barrow,  3  Ves.  Jr. 
(Eng.)  554;  Ex  parte  Barwis,  6  Ves.  Jr. 
(Eng.)  601;  Ex  parte  Henderson^  4  Ves. 
Jr.    ( Eng. ) . 

33.  Compare  Ex  parte  Watson,  16  Ves. 
265,  and  Ex  parte  Margett  Re  Soltykoff 
(1891),  1  Q.  B.  413,  with  In  re  Brice  (D.  C, 
lowia) ,  2  Am.  B.  R.  197,  93  Fed.  942.  Sec 
also  In  re  Penzansky  (Ref.,  Mass.),  8  Am. 
B.  R.  99. 

34.  In  re  Bryce  (D.  C,  Iowa),  2  Am.  B. 
R.  197,  93  Fed.  942,  in  which  case  it  was 
held  that  under  the  laws  of  Iowa,  provid- 
ing that  if  a  minor  engages  in  business  as 
an  adult,  and  the  party  giving  him  credit 
has  good  reason  to  believe  him  to  be  of  full 
age,  the  minor  cannot,  upon  becoming  of  aee, 
disaffirm  his  contracts  made  while  an  infant. 
Such  infant  may  be  adjudged  a  bankrupt 
upon  his  own  petition. 

When  infants  may  petition. —  The  bank- 
ruptcy act  nowhere  excepts  infants  from 
its  provisions  or  benefits,  and  there  is  no 
ground  of  public  policy  for  exicluding  them 
where  they  owe  debts  which  can  be  enforced 
against   them   and   their   property,   such   as 
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no  liabilities^  ^cept  such  as  require  their  ratification  on  coming  of  age,  are  not 
entitled  to  the  benefits  of  the  act;  and  this^  not  so  much  because  they  are 
infants,  as  because  thej  do  not  owe  debts  which  they  are  bound  to  pay.^ 
Since  general  contracts  of  an  infant  have  no  force  or  validity  if  disaffirmed  by 
the  infant  on  coming  of  age,  it  would  be  a  frivolous  act  for  courts  to  permit 
the  institution  and  prosecution  of  proceedings  which  might  afterward  be 
practically  annulled  by  such  disaffibrmance.*®  Where  an  involimtary  petition  is 
filed  against  an  infant  and  he  alleges  infancy  as  a  defense  thereto  he  may  be 
adjudicated  a  bankrupt  if,  after  becoming  of  age  he  ratifies  his  debts.^^  It 
seems  settled  that  when  a  partnership  adjudication  is  sought  and  the  only 
defense  is  that  one  partner  is  an  infant,  the  firm  and  the  solvent  partner  should 
be  declared  bankrupts,  but  the  prooeeding  dismissed  as  to  the  infant^ 
Another  problem  which  has  arisen  in  this  connection  is  whether  an  adjudica- 
tion can  be  granted  on  a  copartnership  made  up  of  an  adult  and  an  infant, 
without  notice  to  the  infant.    It  seems  that  no  notice  is  necessary.^ 

(5)  Lunatics. — ^A  lunatic  may  not,  save  in  a  lucid  interval,  file  a 
voluntary  petition.^  The  English  law  and  practice  seem  to  provide  for 
intervention  by  the  lunatic's  committee^  as  well  as  the  appointment  of  a 
committee  ad  litem;  such  officer  having  power  to  do  for  the  lunatic  any  act, 
permitted  or  required  by  the  bankruptcy  law,  which  the  lunatic  could  have 
done  if  sane/^  This  is  probably  not  the  law  in  this  coimtry.**  In  voluntary 
cases  it  must,  therefore,  appear  that,  both  at  the  time  of  the  verification  of 
the  petition  and  of  its  filing,  the  petitioner  was  compos  mentis.  But  it  is  still 
doubtful  in  England,  and  more  doubtful  here,  whether  under  any  circumstances 
a  person  actually  insane  can  be  adjudged  a  bankrupt.*®  If  the  proceeding  be 
involuntary,  it  must  at  least  appear  that  he  was  sane  at  the  time  of  the  com- 
mission of  the  act  of  bankruptcy.**  The  insanity  of  a  bankrupt  after  his 
adjudication  does  not,  however,  abate  the  proceeding;  the  bankruptcy  court 


a  judgment  in  an  action  for  negligence.  In 
re  Walrath  (D.  C,  N.  Y.),  24  Am.  B.  R. 
641,  175  Fed.  243. 

The  test  whether  an  infant  may  be  the 
subject  of  a  petition  in  bankruptcy,  seems 
to  be  whether  the  debts  from  which  he  seeks 
to  be  dischai^ed  are  based  upon  contracts 
or  obligations  whioh  he  can  disaffirm  upon 
coming  of  age,  or  upon  such  as  render  him 
absolutely  liable.  In  re  Penzansky  (D.  C, 
Mass.),  8  Am.  B.  R.  09;  In  re  Eidemiller 
(D.  C,  111.),  5  Am.  B.  R.  570,  106  Fed.  595. 

85.  In  re  Walrath  (D.  C,  N.  Y.),  24  Am. 
B.  R.  641,  175  Fed.  243. 

86.  <See  note  of  In  reT  Dunnigan  Bros.,  2 
Am.  B.  R.  628,  95  Fed.  428. 

87.  Matter  of  Mandel  <Ref.,  N.  Y.),  33 
Am.  B.  R.  42. 

88.  In  re  Dunnigan  Bros.  (D.  C,  Mass.), 
2  Am.  B.  R.  628,  95  Fed.  428 ;  In  re  Duguid 
(D.  C,  N.  C),  3  Am.  B.  R.  794,  100  Fed. 
274. 

88.  In  re  Duguid  (D.  C,  N.  Y.),  3  Am. 
B.  R.  7M,  100  Fed.  274.  This  case  follows 
the  analogy  of  Lovell  v.  Beauchamp,  1 
Manson,  467,  a  leading  English  case.  See 
also  Belton  ▼.  Hodges,  2  M.  &  Scott,  496; 
Ex  parte  Monte  14  Ves.  602;  Ex  parte 
Adam,  I  Ves.  &  B.  494. 

40.  Rhodes  y.   Rhodes,   44  Ch.   D.   94;    In 


re  Marvin,  Fed.  Oas.  9,178;  In  re  Weitzel, 
Fed.  Cas.  17,365.  See  In  re  Stein  (C.  C.  A., 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547. 

41.  See  In  re  Famham  (1895),  2  Ch.  D. 
779. 

48.  In  re  Eisenberg  (D.  C,  N.  Y.),  8  Am. 
B.  R.  551,  117  Fed.  786. 

43.  In  re  Murphy,  Fed.  Cas.  9,946;  In 
re  Funk  (D.  C,  Iowa),  4  Am.  B.  R.  96,  101 
Fed.  244.  Contra:  In  re  Weitzel,  Fed.  Cas. 
17,365;  In  re  Pratt,  Fed.  Cas.  11,371,  hold- 
ing that  an  insane  person  may  be  made  an 
involuntary  bankrupt  for  acts  of  bankruptcy 
committed  while  sane. 

44.  In  re  Funk  (D.  C,  Iowa),  4  Am. 
B.  R.  96,  101  Fed.  244,  holding  that  a  person 
judicially  declared  insane  or  incapable  of 
managing  his  affairs  cannot  commit  an  act 
of  bankruptcy;  In  re  Marvin,  Fed.  Cas. 
9,178.  Compare  In  re  Stein  &  Co.  (C.  C.  A., 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  547; 
In  re  Burka  (D.  C,  Tenn.),  5  Am.  B.  R. 
843,  104  Fed.  331. 

The  insanity  of  an  alleged  bankrupt  at 
the  time  of  the  commission  of  the  alleged 
act  of  bankruptcy  is  a  defense  to  an  invol- 
untary petition  in  bankruptcy.  In  re  Ward 
(D.  C,  N.  J.),  20  Am.  B.  R.  482,  161  Fed. 
765. 
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may  administer  his  estate  where  its  jurisdiction  is  based  upon  acts  of  bank- 
ruptcy allied  to  have  been  conunitted  while  he  was  sane.** 

(6)  Married  women. —  They  may  become  bankrupt  in  all  States  where 
they  can  contract  debts."**  Where  a  married  woman  is  liable  only  in  case  her 
separate  estate  is  charged,  it  must  clearly  appear  that  her  debts  were  so 
charged.*^  Where  a  coverture  defeats  the  debt  a  married  woman  cannot  avail 
herself  of  the  act.*®  Disability  to  contract  has  been  removed  by  statute  in 
nearly,  if  not  quite,  all  the  States. 

(7)  Aliens. —  Our  former  acts  limited  the  operation  of  the  law  to  persons 
residing  within  the  jurisdiction  of  the  United  States.**^  There  is  no  such 
limitation  in  the  present  law.^  But,  if  not  domiciled  or  with  their  principal 
place  of  business  within  the  United  States,  they  must  have  property  here.** 
The  change  made  in  the  former  laws  by  the  present  act  is,  therefore,  of  little 
practical  importance. 

(8)  Indians. — Whether  an  Indian  may  become  a  bankrupt  depends  on 
his  "  owing  debts."  Until  he  becomes  a  citizen,  he  is  subject  to  certain 
statutory  disabilities  in  respect  to  the  making  of  contracts.'^  But,  aside  from 
this  limitation,  it  seems  that  he  may  become  either  a  voluntary  or  be  adjudged 
an  involuntary  bankrupt.** 

(9)  Estates  of  decedents. —  By  section  125  of  the  English  act  of  1883, 
the  estates  of  deceased  insolvent  debtors  may  be  administered  in  bankruptcy. 


49.  Act  of  iMtnkniptcy  committed  while 
aane.— In  re  Kehler  (D.  C,  N.  Y.),  18  Am. 
B.  R.  696,  153  Fed.  235.  This  case  was 
affirmed  in  19  Am.  B.  R.  513,  159  Fed.  65, 
in  which  the  court  said:  "If  he,  (Kehler) 
committed  the  acts  of  bankruptcy  alleged 
in  the  petition  while  insane,  tne  adjudica- 
tion is  wrong  which,  irrespective  of 
technical  objections  to  the  pleadings  and 
proceedings  of  his  committ^,  should  be 
righted.  If,  on  the  other  hand,  these  acts 
were  committed  while  sane,  there  was  no 
error  in  continuing  the  case,  even  though  tl^e 
bankrupt  subsequently  became  insane.  Sec- 
tion 8  of  the  fcfankruptcy  act  provides  that 
the  insanity  of  the  bankrupt  shall  not  abate 
the  proceedings,  and  section  1  provides  that 
the  word  'bankrupt'  shall  include  a  person 
againet  whom  an  involuntary  petition  has 
been  filed.  It  is  manifest  ther^ore,  that  if 
Kehler  committed  an  act  of  bankruptcy 
while  sane,  and  by  reason  of  such  act  the 
court  obtained  jurisdiction,  it  can  continue 
the  proceedings  notwithstanding  the  sub- 
sequent injsanity  of  the  bankrupt.  The  dis- 
trict judge  correctly  states  the  proposition  as 
follows :  '  True,  an  insane  person  cannot 
commit  an  act  of  bankruptcy,  but  if  Kohler 
was  compos  mentis  at  the  time  the  acts  were 
committed,  the  petition  by  creditors  'being 
filed  before  he  was  adjudged  insane,  I  think 
the  court  acquired  jurisdiction  of  the 
proceedings.' " 

46.  Compare  In  re  Collins,  Fed.  Cas.  3,- 
006;  In  re  Lyons,  Fed.  Cas.  8,649;  In  re 
Kinkead,  Fed.  Gas.  7,824  j  In  re  O'Brien, 
Fed.  Cas.  10,397.  See  McDonald  v.  TelTt- 
Weller  Co.  (C  C.  A.,  5th  Cir.),  11  Am  B. 
R.  800,  128  Fed.  381,  holding  that  since  the 


laws  of  Florida  permit  a  married  woman  to 
have  a  separate  estate  and  to  engage  in 
business  on  her  own  account,  she  may  be  ad- 
judged an  involuntary  bankrupt. 

47.  In  re  Howland,  Fed.  Cas.  6,791;  In  re 
Goodman,  Fed.  Cas.-  5,540. 

In  England  a  married  woman  cannot  be 
made  a  bankrupt  for  non-compliance  with  a 
bankruptcy  .  notice  founded  upon  a  judg- 
ment obtained  against  her  in  the  name  of  a 
trading  firm  which  she  is  carrying  on  sepa- 
rately from  her  husband.  In  re  Handford, 
6  Mason,  131,  1  Q.  B.  566. 

48.  In  re  Slicbter,  Fed.  Cas.  12,943. 

49.  Compare  In  re  Goodfellow,  Fed.  Cas. 
5,636. 

50.  In  re  Cisdell  (Ref.,  N.  Y.),  2  Am. 
B.  R.  424. 

51.  Alien  bankrupt. —  A  bankruptcy  court 
has  jurisdiction  of  an  allied  bankrupt,  al- 
though he  is  an  alien  living  in  a  foreign 
country,  provided  there  is  "  property  "  within 
the  jurisdiction.  Where  an  alien  residing 
abroad  and  having  a  deposit  with  a  bank  in 
New  York  City  made  a  general  assignment  in 
England,  and  a  petition  in  bankruptcy  was 
filed  against  him  in  the  district,  including 
New  lu)rk  City,  within  four  months  after 
the  assignment,  the  bankruptcy  court  has 
jurisdiction.  It  seems  that  a  bankruptcv 
court  may  decline  jurisdiction  if  the  cred- 
itors as  well  as  the  alleged  bankrupt  are  all 
aliens  residing  abroad.  Mater  of  Berthoud 
(D.  C.,  N.  Y.),  36  Am.  B.  R.  565,  231  Fed. 
629. 

58.  R.  S.,  §  2105. 

•53.  In  re  Rennie  (Ref.,  Ind.  Ter.),  2  Am. 
B.  R.  182;  In  re  Russie  (D.  C,  Dr.),  3  Am. 
B.  R.  6,  96  Fed.  608. 
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The  proceeding  is  analogous  to  that  of  a  living  debtor,  save  that  the 
decedent's  personal  representative  stands  in  his  stead.  The  practice  is 
assimilated  to  that  in  chancery  on  the  administration  of  solvent  estates.  An 
executor  who,  as  such,  has  carried  on  a  business  and  incurred  debts  pursuant 
to  the  will  of  his  testator,  may  also  be  adjudged  a  bankrupt."  None  of  our 
bankruptcy  laws  have  had  similiar  provisions. ^^  It  seems,  however,  that 
when  a  surviving  partner  applies,  the  partnership  may  be  adjudged  bank- 
rupt, and  the  Federal  court  thereby  acquires  jurisdiction  over  the  estate  of 
the  deceased  partner  in  process  of  administration  in  a  probate  court.^ 
There  being  no  express  power  to  administer  the  estates  of  deceased  insolvents, 
resort  must  be  had  in  such  cases  to  the  usual  State  tribunals.  If,  however, 
death  occurs  after  the  adjudication,  the  estatie  continues  in  bankruptcy.^^ 
(10)  Partnerships. —  This    is   fully    considered    xmder    Section    Five.** 


in.  INVOLUNTARY  BANKHUPTCY. 

a.  Persons  who  may  be  adjudged  involuntary  bankrupts. —  (1)  Inobneral. 
—  Subsection  b  of  this  section  declares  what  persons  and  corporations  may 
be  adjudged  involuntary  bankrupts.  In  discussing  the  principles  applicable 
to  persons  who  may  become '  voluntary  bankrupts,  we  also  considered  the 
jurisdiction  of  the  courts  to  adjudicate  the  involuntary  bankruptcy  of  such 
persons ;  the  rules  applicable  to  the  voluntary  bankruptcy  of  infants,  lunatics 
and  other  persons  mentioned  under  the  foregoing  head,  are  applicable  to  the 
involuntary  bankruptcy  of  such  persons.*  The  debtor  petitioned  against 
must  owe  at  least  $1,000.  Two  classes  of  persons  cannot  be  petitioned 
against  —  wage-earners  and  farmers.  The  word  **  natural ''  is  used  to  qualify 
the  word  "  person,'^  except  for  which  any  corporation  might  be  included, 
because  of  the  definition  of  "person''  as  contained  in  §  1  (19).  The  sub- 
section specifically  states  the  classes  of  corporations  which  may  be  adjudged 
involuntary  bankrupts.  The  words  "  unincorporated  company "  are  con- 
sidered later.** 

(2)  Status  of  alleged  bankrupt;  time. —  The  question  as  to  the  status 
of  the  alleged  bankrupt  at  a  particular  time  so  as  to  entitle  him  to  exemption 
from  an  involuntary  proceeding  becomes  important.  When  the  debts  from 
which  the  alleged  bankrupt  will  be  discharged  were  contracted,  he  may  have 
been  engaged  in  business  and  his  occupation  may  have  been  changed  subse- 
quently to  that  of  a  wage-earner  or  farmer.  Or  on  the  other  hand  his  occupa- 
tion may  have  changed  since  the  debts  were  contracted  from  that  of  a  wage- 
earner  or  farmer  to  that  of  a  business  man.  In  a  number  of  cases,  some  of 
them  controlling  in  their  respective  jurisdictions,  it  has  been  ruled  that  the 
question  whether  an  insolvent  is  exempt  from  involuntary  adjudication  will 
depend  upon  the  occupation  in  which  he  is  engaged  at  the  time  the  acts  of 
bankruptcy  were  committed.*^     It  is  quite  apparent  that  a  man  should  not 


54.  Ex  parte   Garland,    10   Ves.    110;    Ex 
parte  Richardson,  3  Madd.  99. 
65.  Graves  v.  Winter,  Fed.  Cas.  5,710. 

56.  In  re  Pierce    (D;  C,  Waidi.),  4  Am. 
B.  R.  489,  102  Fed.  977. 

57.  Bankr.  Act,  §  8. 

58.  As  to  the  effect  of  the  infancy  of  one 
partner,  see  p.  145^  ante, 

59.  For   "infants,"   "lunatics,"   "married 
women,"    "  aliens,"    "  Indians,"    "  estates    of 


decedents,"  and  "  partnerships,"  see  under 
this  section,  ante.  For  who  may  file  in- 
voluntary petitions  and  the  practice  on  the 
same,  see  |§  18  and  59*a,  post, 

00.  See  discussion  in  this  section,  post, 
under  heading  "  Unincorporated  Companies,'* 

61.  Virginia-Carolina  Chemical  Co.  v.  Shel- 
horse  ( C. JC.  A.,  4th  Cir. ) ,  35  Am.  B.  R.  720, 
228  Fed.  493;  Counts  v.  Columbus  Buggy 
Co.   (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R.  312. 
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be  permitted  to  evade  bankruptcy  by  changing  bis  occupation,  in  which  his 
property  was  acquired  and  his  debts  contracted,  to  that  in  which  under  the 
statute  he  would  be  exempt  from  adjudication.  For  instance  the  property 
acquired  as  a  merchant  may  not  be  exempt  from  administration  in  bankruptcy 
because  the  merchant  becomes  subsequently  a  wage-earner;  so  that  in  such  a 
case  it  is  eminently  proper  to  govern  the  exemption  by  the  status  of  the  alleged 
bankrupt  at  the  time  the  debts  were  contracted.®  A  person  who  has  acquired 
property  and  incurred  debts  b&  a  merchant  may  not  avoid  bankruptcy  by  beeom- 
ing  a  wage-earner,  either  before  or  after  the  act  of  bankruptcy ;  it  is  in  such  a 
case  the  occupation  of  the  debtor  at  the  time  the  debts  were  cimtracted  and  not 
at  the  time  the  act  of  bankruptcy  was  committed  which  will  control.®  But 
where  a  wage-earner  or  farmer  becomes  a  merchant  and  thus  amenable  to 
bankruptcy,  his  status  at  the  time  the  act  of  bankruptcy  was  committed  may 


210  Fed.  748;  Harris  v.  Tapp  (D.  C,  Ga.), 
37  Am.  B.  R.  664,  235  Fed.  918;  Matter  of 
Leland  (D.  C,  Mich.),  25  Am.  B.  R.  209,  186 
Fed.  830;  Flickinger  v.  First  National  Bank 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  678,  145 
Fed.  162,  76  C.  C.  A.  132. 

Change  of  status  before  ^Uing  petition. — 
In  the  case  of  In  re  Burgin  ( D.  C,  Ala. ) ,  22 
Am.  B.  R.  574,  173  Fed.  726,  it  was  held  that 
a  cihange  of  occupation  to  one  of  the  exempt 
pursuits,  between  the  commission  of  .an  act 
of  'bankruptcy  and  the  filing  of  a  petition 
against  him,  will  not  defeat  the  operation  of 
the  act,  as  the  bankrupt's  status  is  to. 4)6 
determined  as  of  the  period  during  which  he 
contracted  the  debts  and  acquired  or  owned 
the  assets  scheduled. 

Engaged  in  farming  when  act  was  com- 
mitted.— In  the  case  of  Matter  of  Leland  ( D. 
C,  Mich.),  26  Am.  B.  R.  209,  185  Fed.  830, 
the  court  said :  "  It  is  important  to  know  at 
what  time  the  exempt  status  must  have  ex- 
isted in  order  to  prevent  the  adjudication. 
The  natural  meaning  of  the  words  used  by 
^he  statute  would  indicate  that  they  re- 
ferred to  the  time  of  filing  the  petition,  but 
the  necessities  of  the  case  have  led  to  the 
conclusion  that  this  meaning  cannot  be 
adopted.  There  is  some  authority  for  dating 
the  question  back  to  the  time  when  the  in- 
debtedness was  incurred;  but  this  would 
many  times  give  rise  to  great  confusion:  as 
if,  for  example,  part  of  the  indebtedness  of 
the  petitionmg  creditors  had  a  favora/ble 
position  under  this  ruling  and  part  did  not; 
it  does  not  seem  necessary  in  the  ordinary 
case  to  go  back  so  far.  ...  It  does  not 
follow  that  the  time  when  the  debts  accrued 
and  the  nature  of  the  debts  of  the  petitioning 
creditors,  are  wholly  immaterial.  They  have 
accrued  in  large  part  or  wholly  out  of  busi- 
ness other  than  farming.  This  fact  may  be 
quite  persuasive  as  indicating  that  the  debtor 
was  not  chiefly  engaged  in  larming."  Matter 
of  Desney  {\D.  C,  Md.),  33  Am.  B.  R.  656, 
219  Fed.  294. 

68.  Tiffany  v.  Condensed  Milk  Co.  (D.  C, 
Pa.),  15  Am.  B.  R.  413,  141  Fed.  444;  In  re 
Crenshaw  (D.  C,  Ala.),  19  Am.  B.  R.  502, 
156  Fed.  638;   Flickinger  v.  First  National 


Bank  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  678, 
145  Fed.  162,  76  C.  C.  A.  132;  In  re  Burgin 
(D.  C,  Ala.),  22  Am.  B.  R.  574,  173  Fed. 
726,  holding  that  the  status  of  the  alleged 
bankrupt  as  to  his  occupation  is  to  be  deter- 
mined as  of  the  period  when  he  contracted 
the  debts  to  be  proved  and  acquired  the  prop- 
erty to  fbe  administered ;  and  wh^  he  was  lut 
that  time  engaged  in  mercantile  pursuits  he 
cannot  defeat  the  operation  of  the  law  by 
thereafter  engaging  in  an  exempt  occupation. 
See  Am.  B.  R.  Digest,  (   122.  , 

Application  of  rule. —  The  rule  that  the 
status  of  an  alleged  involuntary  bankrupt  is 
to  be  determined  as  of  the  date  when  his 
debts  were  contracted  is  not  the  general  rule, 
and  is  only  to  'be  adopted  when  the  equities 
of  the  case  require  such  a  constructicm,  it 
being  based  on  the  equitable  idea  that  the 
exemption  from  involuntary  proceedings  al- 
lowea  'by  the  statute  v^as  not  intended  as  a 
means  of  escape  for  insolvents  whose  property 
was  acquired  and  whose  debts  were  incurred 
in  a  recent  non-exempt  occupation.  Harris  v. 
Tapp  (D.  C,  Ga.),  37  Am.  B.  R.  664,  235 
Fed.  918. 

63.  In  re  Wakefield,  25  Am.  B.  R.  118,  182 
Fed.  247.  This  case  and  those  cited  in  the 
preceding  note  are  opposed  in  the  case  of 
In  re  Folkstad  (D.  C,  Mont.),  29  Am.  B.  R. 
77,  199  Fed.  363,  in  which  the  court  holds 
that  An  "  act  of  bankruptcy  *'  is  such  when 
the  act  is  committed,  or  not  at  all;  and  if 
an  act  is  committed  by  one  who  then  is  not 
of  the  class  that  the  Bankruptcy  Act  says 
may  be  adjudicated  an  involuntary  bankrupt, 
it  is  not  an  "  act  of  bankruptcy,"  and  fur- 
nishes no  foundation  for  involuntary  proceed- 
ings, the  act  taking  color  from  the  bona  tide 
occupation  of  the  actor  at  the  time  it  is 
committed,  and  not  from  his  occupation  prior 
or  subsequent  thereto.  Hence,  one  who  incurs 
debts  in  a  non-exempt  occupation,  changes 
to  an  exempt  occupation,  and  thereafter  com- 
mits an  act  that  in  a  non-exempt  occupation 
would  be  an  "  act  of  bankruptcy,"  is  not 
subject  to  adjudication  as  an  involuntary 
bankrupt  because  thereof,  and  of  debts  still 
existing,  or  at  all. 
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well  be  deemed  the  controlling  factor.  In  any  event  the  circumstances  existing 
in  each  particular  case  must  be  considered.  In  view  of  the  fact  that  the  main 
purpose  of  the  Bankruptcy  Act  is  to  provide  for  the  distribution  of  the  assets 
of  the  bankrupt  among  his  creditors  having  provable  debts  and  the  discharge 
of  the  bankrupt  from  such  debts,  it  seems  reasonable  to  assert  that  the  exemp- 
tion from  bankruptcy  should  pertain  exclusively  to  the  occupation  of  the  bank- 
rupt when  the  debts  were  incurred.  There  is  no  question,  however,  that  the 
occupation  of  the  alleged  bankrupt  at  the  time  the  petition  is  filed  is  not 
controlling.^  A  change  in  occupation  from  business  to  farming  since  the 
act  of  bankruptcy  will  not  avail  the  debtor.® 

(3)  Wage-eakners. — A  wage-earner  is  defined  in  §  1  (27)  as  a  person 
who  "works  for  wages,  salary,  or  hire,  at  a  compensation  not  exceeding  one 
thousand  five  hundred  dollars  per  year.*'  Under  this  subsection  (§  4-b)  a  wage- 
earner  cannot  be  adjudged  an  involuntary  bankrupt.  It  is  not  presumable 
that,  were  he  not  thus  excepted,  creditors  would  often  resort  to  a  court  of 
bankruptcy  against  such  a  debtor.^  To  bring  a  person  within  the  exception 
it  should  appear  that  the  earning  of  wages  is  his  paramount  occupation.*''  In 
considering  the  definition  of  "  wage-eamer  "  in  §  1,  cases  were  cited  indicating 
what  constitutes  a  wage-earner  under  the  statute.*® 

(4)  Pebsons  engaged  chiefly  in  farming  or  the  tillage  of  the  soil. — 
(I)  In  general. —  No  person  answering  this  description  can  be  adjudged  an 
involimtary  bankrupt.  The  phrase  seems  to  be  construed  strictly.  The  words 
"  the  tillage  of  the  soil "  are  not  used  as  a  definition  of  what  constitutes  farm- 
ing; tillage  is  a  part  of  farming  but  is  not  co-extensive  with  the  whole  of 
farming.®*  The  affairs  and  occupation  of  men  are  of  infinite  complexity.  It 
is  not  possible  to  lay  down  any  precise  rule  which  will  in  every  case  enable  a 
court  to  say  with  certainty  in  what  occupation  a  man  has  been  chiefly  engaged. 
It  is  not  permissible  to  segr^ate  certain  facts  or  circumstances  and  say  that 


M.  In  re  Luckfaardt,  4  Am.  B.  R.  307,  101 
Fed.  807 ;  In  re  Miwikey  ( D.  C,  Del. ) ,  6  Am. 
B.  R,  577,  110  Fed.  365. 

65.  In  re  Luckhardt  (D.  C,  Kan.),  4  Am. 

B.  R.  307,  101  Fed.  807;  In  re-Mackey   (D. 

C.  Del.),  6  Am.  B.  R.  577,  110  Fed.  355; 
Tiffany  y.  La  Plume  CkmdenBed  Milk  Co.  ( D. 
C,  Pa.),  15  Am.  B.  R.  413,  141  Fed.  444. 

66.  For  valuable  casee  under  the  some- 
what similar  phrase  "workmen,  clerks,  and 
servants,"  see  under  section  sixty-four  of  this 
work;  also  discussion  of  the  definition  of 
"  wage-earner  "  under  section  one. 

Wage-earner. —  A  teamster  working  his 
team  for  day  wages  hauling  logs  and  other 
similar  services  for  different  people  is  within 
the  exception.  In  re  Yoder  (D.  C,  Pa.),  11 
Am.  B.  R.  445,  127  Fed.  894;  and  so  is  a 
bookkeeper  having  no  other  business  or  occu- 

eition.  In  re  Pilger  (D.  C,  Wis.),  9  Am. 
.  R.  244,  118  Fed.  206;  a  music  teacher 
giving  lessons  at  so  much  an  hour  is  not  a 
"wage-earner."  First  Nat  Bank  of  Wilkes- 
barre  v.  Bamum  (D.  C,  Pa.),  20  Am.  B.  R. 
439,  160  Fed.  245.      ^ 

67.  Matter  of  Remaley  (Ref.  Pa.),  23 
Am.  6.  R.  29.  The  wage-earner  is  an  em- 
ployee, who  performs  services  for  another,  ex- 


clusive of  other  occupation.  Virginia-Caro- 
lina <I!hemical  Co.  v.  Shellhouse  (C.  C.  A., 
4th  €ir.),  35  Am.  B.  R.  720,  228  Fed.  493. 

68.  These  cases  may  all  be  applied  here. 

69.  In  re  Dwyer  (C.  C.  A.,  7th  Cir.),  25 
Am.  B.  R.  913,  184  Fed.  880. 

The  worda  *'  farming  or  the  tillage  of  the 
soil "  as  used  in  section  4b  of  the  bankruptcy 
act,  eapresfles  the  same  thought,  that  is,  the 
word  "  farming  "  and  the  words  "  tillage  f 
the  soil,"  mean  the  same  thing.  Hart-Parr 
Co.  V.  Parkley  (€.  C.  A.,  8th  Cir.),  36  Am. 
B.  R.  540,  231  Fed.  913. 

Wage-earner  distinguished  from  farmer. — 
A  farmer  is  exempt  from  involuntary  pro- 
ceedings, whatever  his  other  interests,  if 
farming  is  his  chief  occupation;  a  wage- 
earner  is  exempt  only  when  he  actually  pur- 
sues the  calling  which  that  term  describes. 
The  farmer  works  for  himself;  the  wage- 
earner  is  an  employee,  and  this  implies  serv- 
ice for  another  which  is  substantially  ex- 
clusive. This  characteristic  difference  be- 
tween farmers  and  wage-earners  is  clearly 
recognized  in  the  language  of  section  4b  of 
the  bankruptcy  act.  Virginia-Carolina  Chem- 
ical Co.  V.  Shellhose  (C.  C.  A.,  4th  Cir.). 
35  Am.  B.  R.  720,  228  FeH.  493. 
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their  existence  or  non-existence  settles  the  question.     In  answering  it  all  his 
activities  and  pursuits  must  be  considered  as  a  wholeJ^ 

(II)  Chief  occupation. —  Farming  or  tillage  of  the  soil  must  be  the  chief 
occupation.  Mere  physical  exertions  are  not  the  determining  factor;  rather 
that  occupation  which  the  person  deems  of  paramount  importance  to  his  wel- 
fare.^^  The  relative  amount  of  time  a  man  devotes  to  various  lines  of 
endeavor  in  which  he  is  interested  is  doubtless  one  circumstance  to  be  taken 
into  accouut.^  He  must  be  engaged  "  chiefly  "  in  the  business  or  occupation 
of  farming  and  must  derive  therefrom  his  chief  means  of  livelihood.^  He  may 
be  engaged  in  other  enterprises,  in  which  he  has  invested  money  and  which 
take  considerable  of  his  time,  so  long  as  farming  constitutes  his  chief  occupa- 
tion.''* When  a  debtor  follows  two  pursuits  the  relative  amount  of  his  indebted- 
ness contracted  in  one  and  the  other  may  be  taken  into  account  as  an  aid  in 
determining  in  which  he  was  chiefly  engaged.^*  It  has  been  held  that  a 
man  engaged  both  in  the  business  of  farming  and  at  that  of  raising  cattle  on  a 
large  scale  was,  nevertheless,  within  this  exception^*  Likewise,  perhaps,  when 
the  chief  occupations  is  to  raise  cattle  and  hogs  for  the  markef,  provided  he 
raises  them  on  the  farm,  or  feeds  them  largely  from  crops  raised  thereon.''^ 
But  a  cattle  buyer  is  not  engaged  in  farming  because  he  takes  cattle,  purchased 
by  him  for  the  market,  to  a  farm  for  feeding.'^®    Dairying  is  usually  a  mere 


70.  Matter  of  Disney  (D.  C,  Md.),  33  Am. 
B.  R.  656,  219  Fed.  294. 

Status  of  debtor  engaged  in  severftl  oocnpa- 
tions. —  Where  an  alleged  bankrupt  is  en- 
gaged in  several  occupations  at  the  same 
time,  all  his  activities  and  pursuits  must  be 
considered  as  a  whole,  in  passing  upon  the 
question  of  his  status  at  the  time  the  alleged 
act  of  bankruptcy  was  committed.  Harris 
V.  Tapp  (D.  C.,  Ga.),  37  Am.  B.  R.  564, 
235  Fed.  918.     See  Am.  B.  R.  Dig.,  §   126. 

71.  Chief  occupation. —  In  the  case  of  In 
re  Mackey  (D.  C,  Del.),  6  Aim.  B.  R.  577, 
110  Fed.  366,  it  was  held  that  a  "person  en- 
gaged chiefly  in  farming,"  within  the  meaning 
of  the  act,  is  one  whose  chief  occupation 
or  business  is  farming;  and  one's  chief  occu- 
pation or  business  is  that  which  is  of  prin- 
cipal concern  to  him,  or  some  permanency 
in  its  nature,  which  he  deems  of  paramount 
importance  to  his  welfare,  and  on  which  he 
chiefly  TQ^ies  for  his  livelihood  or  as  the 
means  of  acquiring  wealth,  great  or  small. 
In  re  Drake  (D.  C,  S.  C),  8  Am.  B.  R.  137, 
114  Fed.  229,  affd.  sub  nom.  Wulbem  v.  Drake 
(C.  C.  A.,  4th  Cir.),  9  Am.  B.  R.  695,  120 
Fed.  493;  Matter  of  Disney  (D.  C,  Md.), 
33  Am.  B.  R.  656,  219  Fed.  294. 

78.  Matter  of  Disney  ( D.  C,  Md. ) ,  33  Am. 
B.  R.  656,  219  Fed.  294. 

78.  Bank  of  Dearborn  v.  Matney  (D.  C, 
Mo.),  12  Am.  B.  R.  483,  132  Fed.  75;  Wul- 
bern  v.  Drake  (C.  C.  A.,  4th  Cir.),  9  Am. 
B.  R.  695,  120  Fed.  493,  in  which  case  the 
court  said:  "It  does  not  matter  if  the  per- 
son may  have  other  business  or  other  in- 
terests if  his  principal  occupation  is  that  of 
an  agriculturist  —  if  that  is  the  business  to 
which  he  devotes  more  largely  his  time  and 
attention  — which  he  relies  upon  as  a  source 
of  income  for  the  support  of  himself  and 
family,  or  for  the  accumulation  of  wealth." 


74.  Counts  V.  Columbus  Buggy  Co.  (C  C. 
A.,  4th  Cir.),  31  Am.  B.  R.  812,  210  Fed. 
748;  In  re  Terry  (D.  C,  Pa.),  30  Am.  B.  R. 
631,  208  Fed.  162;  Harris  v.  Tapp  (D.  C, 
Ga.),  37  Am.  B.  R.  564,  235  Fed.  918. 

75.  Matter  of  Disney  (D.  C,  Md.),  33 
Am.  B.  R.  666,  219  Fed.  294. 

76.  In  re  Thompson  (D.  C,  Iowa),  4  Am. 
B.  R.  340,  102  Fed.  287.  See  Bank  of  Dear- 
born V.  Matney  (D.  C,  Mo.),  12  Am.  B.  (R. 
482,  132  Fed.  75. 

77.  In  re  Rugsdale,  Fed.  Cas.   12,123. 
Raising  stock  for  the  market. —  In  the  case 

of  In  re  Dwyer  (C.  C.  A.,  7th  Cir.),  25  Am. 
B.  R.  913,  184  Fed.  880,  it  appeared  that  the 
alleged  bankrupt  owned  and  dwelt  upon  a 
farm  of  160  acres,  upon  which  he  raised  corn 
and  oats  on  46  acres  and  grass  for  feeding 
purposes  on  the  balance;  upon  this  farm  he 
lattened  cattle  and  hogs  for  the  market;  fae 
raised  some  of  the  stock  upon  the  farm  and 
purchased  a  considerable  numl>er  which  he 
brought  to  the  farm;  after  the  cattle  and 
hogs  were  properly  fattened,  he  sold  them  to 
drovers  and  sometimes  shipped  them  in  car- 
load lots  to  the  market;  it  was  necessary  to 
purchase  about  four  times  as  much  grain 
as  he  raised  upon  his  farm  to  feed  the  stock; 
he  never  bought  cattle  as  a  dealer  in  live 
stock  buys  them,  with  the  expectation  of 
speculating  and  taking  advantage  of  market 
conditions.  It  was  held  that  the  alleged 
bankrupt  was  chiefly  engaged  in  farming  and 
was  therefore  within  the  exemption. 

78.  In  re  Brown  (D.  C,  Iowa),  13  Am.  B. 
R.  140,  132  Fed.  706. 

Cattle  dealer. —  An  alleged  bankrupt,  whose 
chief  occupation  was  trending  in  cattle,  using 
his  lands  as  a  mere  feeding  station,  relying 
more  upon  purchased  feed  from  the  market 
for  preparing  the  cattle  for  sale  than  on  his 
own  agricultural  products,  is  not  a  "person 
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incident  of  farming^  and  a  farmer  who  keeps  a  dairy  is  subject  to  the  exemp- 
tion.^ One  engaged  chiefly  in  farming  is  within  the  exception  although  he 
at  the  same  time  conducts  a  small  business  as  a  private  banker,^  or  is  engaged 
in  carrying  on  a  law  and  collection  business  on  a  small  scale,^^  or  runs  a  small 
store  yielding  a  very  small  income^  compared  with  that  from  the  f arm,^  or 
a  partnership  which  conducts  a  commissary  in  connection  with  farming  inter- 
ests, and  one  member  having  an  agency  for  fertilizers  and  plows.®^  It  has 
been  ruled  that  an  individual  farmer  who  loaned  money  to  and  became  a 
member  of  a  partnership  composed  of  farmers  which  was  promoting  a  canning 
factory,  but  who  did  not* personally  give  much  time  or  thought  to  the  enterprise 
was  not  chiefly  engaged  in  it,  and,  tiberefore,  as  an  individual  was  not  liable  to 
adjudication.®*  An  alleged  bankrupt,  although  owning  a  farm,  who  is  chiefly 
engaged  in  threshing  for  others  for  hire,  is  not  chiefly  engag^  in  ''  farming 
or  the  tillage  of  the  soil."  ^  A  woman  who  owns  a  farm  and  permits  her 
husband  to  run  it  and  treat  the  products  as  his  own  is  not  a  person  engaged 
chiefly  in  farming,  and,  therefore^  may  be  adjudicated  a  bankrupt.^  A  person 
engaged  chiefly  in  farming  is  not  subject  to  ""ad judication  as  an  involuntary 
bankrupt,  though  he  makes  a  general  assignment  for  the  benefit  of  creditors.®^ 
The  exemption  applies  to  a  partnership  as  well  as  an  individual.^® 

(Ill)  Lease  of  farm. — ^A  resident  owner  who  has  leased  his  farm  to  another 
for  a  money  rent  is  not  within  the  exception,®*  but  otherwise  where  he  leases 
part  of  his  farm  and  works  the  rest  of  it.®*^  If  the  owner  of  a  farm  leases  it 
upon  shares^  without  himself  carrying  on  the  farming  operations  more  than  to 
see  that  the  tenant  was  doing  the  work  and  dividing  the  proceeds  as  agreed, 
he  is  within  the  exception.*^ 

(5)  Pbacticb  and  pleadings. —  The  petition  in  involuntary  cases  should 
contain  allegations  to  the  effect  that  the  alleged  bankrupt  was  not  either  a 
wage-earner  or  a  person  chiefly  engaged  in  farming  or  in  tillage  of  the  soil.*^ 
But  a  failure  to  do  so,  unless  raised  by  the  answer,  will  be  deemed  waived.^ 
It  may  be  8uf5.cient  to  make  such  averments  as  will  exclude  the  idea  of  the 
alleged  bankrupt  being  within  the  excepted  classes  f*  but  liie  better  practice  is  to 


chiefly  engaged  in  fanning."  Bank  of  Dear- 
born V.  Matney  (D.  C,  Mo.),  12  Am.  B.  R. 
482,  132  Fed.  75.  See  also  Hoffschlaeger  Co. 
▼.  Young  Nap  (D.  C,  Hawaii),  12  Ain.  B.  R. 
510,  2  U.  S.  D.  C,  Hawaii  90. 

TO.  Gregg  v.  Mitchell  (C.  C  A.,  6«i  Cir.), 
21  Am.  B.  R.  659,  166  Fed.  725. 

80.  Couts  V.  Townsend  (D.  C,  Ky.),  11 
Am.  «.  R.  126,  126  Fed.  249. 

81.  In  re  Hoy  (D.  C,  Iowa),  14  Am.  B. 
R.  648,  137  Fed.  176. 

8S.  Rise  V.  Bordner   (D.  C,  Pa.),  15  Am. 

B.  R.  297,  140  Fed.  566;  In  re  Mackey   (D. 

C,  Del.),  6  Am.  B.  R.  577,  110  Fed.  355; 
see  In  re  I>uke  k  Son  (Ref.,  €l«.),  28  Am. 
B.  B.  195. 

88.  Sutherland  Medicine  Co.  v.  Rich  (Ref., 

Ga.)>  ^  A™-  ^-  ^'  ^• 

84.  Matter  of  IMsney  (D.  C,  Md.),  33  Am. 

B.  R.  656,  219  Fed.  294. 

85.  Hart-Parr  Co.  v.  Barkley  (C.  C  A., 
8tii  Cir.),  36  Am.  B.  R.  540,  231  Fed.  913. 

86.  In  re  Johnson  (D.  C,  N.  Y.),  18  Am. 
B.  R.  74,  149  Fed.  864,  in  which  cases  it 
appeared  that  the  wife  had  taken  title  to  a 
farm  formerly  owned  by  the  husband  in  order 
to  keep  it  from  his  creditors,   and  it  was 


held  that  the  fact  of  ownership  was  not 
material.  Judge  Ray  in  this  case  discusses 
at  length  and  with  care  the  question  of  what 
constitutes  farming  under  the  statute. 

87.  Olive  V.  Armour  &  Co.  CC.  C.  A.  5th 
Cir.),  21  Am.  B.  R.  901,  167  Fed.  517. 

88.  Still's  Sons  v.  American  National  Bank 
(C.  C.  A.,  4th  Cir.),  31  Am.  B.  R.  320,  209 
Fed.  749. 

89.  In  re  Matson  (D  C,  Pa.),  10  Am.  B. 
R.  473,  123  Fed.  743. 

90.  Wulbern  v.  Drake  (C.  C.  A.,  4th  Cir.), 
9  Am.  B.  R.  695,  120  Fed.  493. 

91.  Matter  of  Leland  (D.  €.,  Mich.),  25 
Am.  B.  R.  209,  185  Fed.  830. 

98.  Beach  v.  Macon  Grocery  Co.  (C.  C.  A., 
5th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  736. 

98.  Green  River  Deposit  Bank  v.  Craig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137;  In  re  Columbia  Real  Estate  Co. 
(D.  C,  Ind.),  4  Aim.  B.  R.  411,  101  Fed. 
965. 

94.  Matter  of  Levingston  (D.  C,  Hawaii), 
13  Am.  B.  R.  357,  2  U.  S.  D.  C.  '254;  In  re 
Brett  (D.  C,  N.  J.),  12  Am.  B.  R.  492, 
130  Fed.  981;  In  re  White  (D.  C.,  Pa.),  14 
Am.  B.  R.  241,  135  Fed.  199. 
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include  express  allegations  n^ativing  the  statutory  exceptions.  The  all^a- 
tion  and  proof  should  also  show  that  the  alleged  bankrupt  was  not  in  one  of 
these  excepted  classes  at  the  time  of  the  act  of  bankruptcy.^  A  defense  based 
on  an  allegation  that  he  was,  may  be  raised  by  a  responding  creditor,  and,  when 
raised,  goes  to  the  jurisdiction,  and,  if  not  met  by  a  replication,  is  <5onclusive.®* 
If  the  petition  is  defective  in  that  it  does  not  contain  allegations  to  the  effect 
that  the  allied  bankrupt  is  not  within  either  of  the  excepted  classes,  the  defect 
may  be. cured  by  amendment.^  Where  a  person  has  been  adjudged  insane  at 
a  certain  date  with  lucid  intervals  imtil  a  certain  date  and  without  lucid 
intervals  thereafter,  a  presumption  of  insanity  arises  from  the  date  first  men- 
tioned, and  the  burden  of  proof  is  upon  the  petitioning  creditors  to  show  that 
the  alleged  act  of  bankruptcy  was  committed  during  a  lucid  interval.^ 
b.  CorporationB   which   may   be    adjudged  involimtaiy   bankrupts. —  (l)  In 

OENEBAL. —  The  definition  of  *'  corporations  "  will  be  found  in  §  1  (6).  It 
does  not,  of  course,  include  municipal  corporations,  but  it  would  seem  to 
comprise  membership  corporations  and  religious,  educational  and  eleemosynary 
corporations  and  the  like.  But  because  of  the  limitation  to  "  moneyed,  business 
or  commercial  corporations,"  membership  corporations,  incorporated  for  other 
than  business  or  commercial  purposes,  may  not  be  adjudicated  bankrupts. 
Under  the  law  of  1867  any  business,  moneyed  or  commercial  corporation  might 
be  thrown  into  bankruptcy.  As  has  already  been  seen  the  amendatory  act 
of  1910  has  practically  conformed  the  present  bankruptcy  act  to  that  of  1867, 
so  far  as  the  persons  and  corporations  who  may  be  adjudicated  bankrupts  are 
concerned.®®  If  the  act  of  bankruptcy  was  committed  prior  to  the  taking  effect 
of  the  amendment  of  1910,  bankruptcy  may  not  be  decreed  unless  the  corpora- 
tion was  one  which  might  have  been  adjudicated  a  bankrupt  under  the  laws 
which  existed  prior  to  the  amendment^** 

(2)  Exceptions  as  to  insubance  and  banking  corpoeations. — The  excep- 
tion as  to  "  municipal,  railroad,  insurance  or  banking  corporations  "  is  absolute. 
"  Moneyed  "  corporations  are  usually  regarded  as  including  banking  and  insur- 
ance corporations,  and  are  so  defined  in  the  laws  of  New  York.^^^  The  fact 
does  not  affect  the  construction  or  application  of  the  exception,  as  it  is  obvious 
that  it  was  the  intent  of  Congress  to  exempt  such  corporations  from  the  oper- 
ation of  the  act.  The  exemption  will  be  limited  strictly  to  corporations  which 
fall  within  the  specified  classes.  It  does  not  include  a  fraternal  order  which 
as  an  incident  to  its  corporate  existence  provides  aid  for  the  beneficiaries  of 
its  deceased  members.  ^^  There  are  reasons  of  policy  why  banking  corporations 
should  be  excluded.     They  are  trustees  of  the  people,  whose  debts  are  always 


96.  The  burden  of  proof  that  an  alleged 
bankrupt  is  not  a  person  "  engaged  chiefly 
in  farming  "  is  upon  the  petitioning  creditors. 
In  re  Burgin  ( D.  C,  Ala. ) ,  22  Am.  B.  R,  574, 
173  Fed.  726;  Harris  v.  Tapp  (D.  C,  Ga.), 
37  Am.  B.  R.  664,  235  Fed.  918. 

As  to  status  of  bankrupt  in  respect  to  ex- 
cepted classes,  see  di<seus8ion  under  preceding 
heading  a(2)  "Status  of  alleged  hakkrupt; 
time,"  a/nte, 

96.  In  re  Tavlor  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  OR.  515,*  102  Fed.  728;  Rise  v.  Bord- 
ner  (D.  C,  Pa.),  15  Am.  B.  R.  297,  140 
Fed.  566. 

97.  In  re  Crenshaw  (D.  C,  Ala.),  19  Am. 
B.  R.  602,  156  Fed.  638. 


98.  In  re  Kehler  (C.  C.  A.,  2d  €ir.),  19 
Am.  B.  R.  613,  159  Fed.  55. 

99.  See  discussion  under  Voluntary  Bank- 
ruptcy, ante,  p.  141. 

100.  Matter  of  U.  S.  Restaurant  k  Realty 
Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  916\ 
187  Fed.  118. 

101.  See  N.  Y.  General  Corporation  Law. 
§  3,  subd.  4  which  provides  that  *'  a  *  moneyed 
corporation'  is  a  corporation  formed  under 
or  subject  to  the  banking  or  insurance  law." 

108.  Insurance  corporation. —  The  Orand 
Lodge  Ancient  Order  of  United  Workmen  is 
not  an  "  insurance  corporation  "  within  the 
meaning  of  section  4  of  the  bankruptcy  act, 
and,  hence,  is  not  subject  to  adjudication. 
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due  and  whose  credit  is  necessary  to  trade  and  industry.  They  are  not  only 
ereatures  of  the  State,  organized  under  State  statutes,  but  are  supervised  and 
inspected  by  the  State  at  f requ^it  intervals,  thus  making  it  difficult  for  them  to 
commit  preferences/^  A  national  bank  incorporated  under  the  national  bank- 
ixig  act  would  not,  for  obvious  reasons,  be  subject  to  involuntaty  bankriiptcy, 
although  not  included  within  the  expressed  provisions  of  this  exception. ^^  It 
would  seem  that  only  those  entities  which  are  strictly  banks  and  thus  subject 
to  official  espionage,  are  excepted.  ^^  Banking  corporations  do  not  include 
private  bankers,  doing  business  under  State  supervision,  and  no  special  signifi- 
cance is  attributed  to  the  omission  bv  the  amendment  of  1910  of  the  reference 
to  private  bankers  in  the  original  act.^^ 

(3)  Dissolution  of  corpobatiok. —  The  attempted  dissolution  of  a  cor- 
poration having  undistributed  assets  or  unpaid  debts  under  a  State  statute 
providing  for  the  winding  up  of  a  corporation,  does  not  deprive  the  bank- 
ruptcy court  of  its  jurisdiction,  when  such  corporation  has  committed  an  act 
of  bankruptcy  prior  to  such  dissolution.^^  A  corporation  having  committed 
an  act  of  bankruptcy,  the  jurisdiction  of  a  bankruptcy  court  may  not  be 
defeated  by  prior  proceedings  for  dissolution;^^  or  by  the  appointment  of  a 
receiver  at  the  suit  of  creditors,  and  this  is  true  although  in  the  suit  appointing 
a  receiver  the  court  grants  an  injunction  restraining  the  corporation,  its  officers, 


Thi8  because  its  only  obligation  is  to  collect 
from  such  of  its  members  as  are  willing  to 
contribute  funds  with  which  to  pay  the 
beneficiaries  of  deceased  members.  Matter  of 
Grand  Lodge  Ancient  Order  of  United  Work- 
men, 36  Am.  B.  K.  634,  232  Fed.  199. 

103.  In  re  Oregon  Trust  &  Savings  Bank 
(D.  C,  Or.),  19  Am.  B.  R.  484,  156  Fed.  319. 

lOi.  See  under  former  law,  In  re  Manu- 
facturers* Nat'l  Bank,  Fed.  Cas.  9,051. 

105.  Compare  Davis  v.  Stcrens  (D.  C, 
S.  Dak.),  4  Am.  B.  R.  763,  104  Fed.  235. 
And  see  In  re  Moench  &,  Sons  Co.  (C.  C.  A., 
2d  Cir.),  12  Am.  B.  R.  240,  130  Fed.  685, 
affg.  10  Am.  B.  R.  656,  123  Fed.  965;  In  re 
White  Mountain  Paper  Co.  (€.  C  A.,  Ist 
Cir.),  11  Am.  B.  R.  491,  127  Fed.  180. 

lOS.  In  re  Suretv  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cin),  9  Am.  B.  R.  129,  121 
Fed.  73;  Matter  of  Sage  (D.  C,  Mo.),  35 
Am.  B.  R.  436,  224  Fed,  525. 

Jurisdictioii  oyer  priyate  bankers. —  Slnee 
the  bankruptcy  act  confers  upon  courts  of 
liankruptcy  jurisdiction  to  adjudge  private 
bankers  bankrupt  and  to  administer  their 
property,  this  jurisdiction  is  not  only  para- 
mount, but  is  exclusive,  and  State  laws  as- 
suming to  confer  upon  State  officers  or  courts 
authority  to  administer  the  property  of  such 
bank  are  superseded  and  must  give  way  when 
the  bankruptcy  act  is  properly  invoked.  Mat- 
ter of  Sage  (D.  C,  Mo.),  35  Am.  B.  R.  436, 
224  Fed.  526. 

107.  In  re  Merchants'  Ins.  Co.,  Fed.  Cas. 
^Ml;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,018.  '^ 

Effect  of  diasolntiaii. —  If  a  corporation 
suffers  or  permits  some  of  its  creditors  to 
obtain  preferences  through  legal  proceedings, 
and  its  stockholders  subsequently  sue  for  and 
obtain  a  dissolution,  the  effect  of  which   is 


to  permit  the  alleged  preferences  to  stand, 
such  corporation  has  committed  an  act  of 
bankruptcy  and  petitioning  creditors  may 
have  the  corporation  adjudged  a  bankrupt, 
notwithstanding  a  decree  of  dissolution  in 
the  State  court  and  the  appointment  therein 
of  a  receiver.  Scheuer  v.  Smith  &  Montgom- 
ery Book  Co.  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  R.  384,  112  Fed.  407.  In  thie  case  it  was 
argued  that  as  a  dissolution  of  the  corpora- 
tion had  been  adjudged  and  decreed  in  the 
State  court  prior  to  the  hearing,  although 
since  the  institution  of  the  proceedings  in  tJie 
bankruptcy  court,  such  proceedings  abated 
and  no  adjudication  in  bankruptcy  could  be 
rendered,  as  the  corporation  is  dead  and  no 
judgment  can  be  rendered  against  a  dead 
man.  The  court  said:  "  As  to  this,  we  think 
it  only  necessary  to  refer  to  §  8  of  the  bank- 
rupt act  in  relation  to  the  death  or  insanity 
of  the  bankrupt  and  by  analogy  hold  that  the 
section  applies  to  a  corporation  that  seeks 
by  suicide  to  defeat  properly  instituted  pro- 
ceedings in  bankruptcy." 

Tiffanv  v.  Laplume  Condensed  Milk  Co., 
(D.  C, 'Pa.),  15  Am.  B.  R.  415,  141  Fed. 
444;  In  re  Moench  &  Sons  Co.  (C.  C.  A.,  2d 
Cir,),  12  Am,  B.  R.  240,  130  Fed.  685,  hold- 
ing that  the  jurisdiction  of  the  bankruptcy 
court  to  adjudicate  a  corporation  bankrupt 
is  not  affected  by  the  fact  that  on  the  day 
the  petition  in  bankruptcy  was  filed,  the  prop- 
erty of  the  corporation  was  in  the  hands  of 
a  State  court  receiver. 

108.  In  re  iSterlingworth  Rv.  Supply  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  341,' 164  Fed.  591; 
In  re  International  Coal  Mining  Co.  (D.  C, 
Pa.),  16  Am.  B.  R.  312.  143  Fed.  665,  affd. 
17  Am.  B.  R.  573,  148  Fed.  981;  In  re 
Munger  Vehicle  Tire  Cx).  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  785,  159  Fed.  901. 
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agents,  or  creditors  from  interfering  in  any  way  with  the  management  of  the 
corporation  by  the  receiver,  or  from  prosecuting  any  action  or  proceeding 
against  it.^"*  Likewise  the  fact  that  a  corporation  after  committing  an  act 
of  bankruptcy,  forfeits  its  franchise,  does  not  deprive  the  bankruptcy  court 
of  jurisdiction. ^^*^  If  the  allied  act  of  bankruptcy  was  committed  prior  to 
the  beginning  of  proceedings  against  the  corporation  for  dissolution,  and 
withili  the  four  months'  period,  the  corporation  may  be  declared  a  bankrupt, 
although  dissolution  was  effected  in  the  State  court  prior  to  the  beginning  of 
bankruptcy  proceedings.^^^  The  rule  is  that  an  insolvent  corporation,  having 
committed  an  act  of  bankruptcy,  may  not  defeat  the  purpose  of  the  bankruptcy 
act  by  dissolution  proceedings  in  a  State  court,  but  its  property  must  be 
administered  under  that  act,  for  the  benefit  of  its  creditors,  upon  the  institution 
of  proper  proceedings.*^ 

(4)  Unincorporated  companies. —  Under  this  section  an  "  imincor- 
porated  company"  may  be  adjudged  an  involuntary  bankrupt.  This  phrase 
was  inserted  while  the  bankruptcy  act  was  in  conference  committee,  and 
is  not  explained  by  any  of  the  reports  which  contain  the  bill  in  its  various 
stages.  The  rarity  of  failures  of  companies  of  this  character,  other  than 
those  organized  for  business  purposes,  will,  however,  prevent  it  from  being 
either  dangerous  to  such  bodies  or  of  much  value  to  creditors.  The  phrase 
manifestly  means  all  those  private  bodies  which  occupy  the  middle  ground 
between  partnerships  and  stock  corporations,  possessing  some  of  the  powers 
and  privileges  of  both,  and  is  generally  so  recognized  by  the  courts.*^     Such 


The  jurisdiction  of  the  bankruptcy  court 
attached  or  its  right  to  suet  arose  wh«n  the 
company  being  insolvent  committed  the  acts 
of  bankruptcy.    Any  other  view  of  the  matter 

'  would  destroy  the  effect  of  the  bankruptcy 
act  entirely.  This  act  is  the  paramount  law 
for  the  administration  of  the  estate  of  in- 
solvents.    Its  provisions  which  seek  to  bring 

•about  equality  among  creditors  of  the  same 
class  cannot  be  avoided  in  this  way.  In  re 
Adams  &  Hoyt   Co.    (D.   C,   Ga.),  21    Am. 

B.  R.  161,  164  Fed.  489. 

109.  Matter  of  Yarvan  Naval  Stores  Co. 
(C.  C.  A.,  6th  Cir.),  32  Am.  B.  R.  ^9,  214 
Fed.  563. 

110.  Matter  of  Double  Star  Brick  Co.   (D. 

C,  Calif.),  32  Am.  B.  R.  149,  210  Fed.  980. 

111.  Effect  of  Uquidation  in  State  court. — 
In  re  Adams  &  Hoyt  Co.  (D.  C,  Ga. ),  21 
Am.  B.  R.  161,  164  Fed.  489;  In  re  Storck 
Lumber  Co.  (D.  C,  Md.),  8  Am.  B.  R.  86, 
114  Fed.  860,  in  which  the  court  said:  "  The 
act  of  1898  superseded  the  state  in<solvent 
laws  and  now  when  commercial  and  manu- 
facturing corporations  are  so  numerous,  and 
are  sometimes  used,  as  in  this  case,  more  as 
a  cover  from  individual  liability  than  for 
more  legitimate  uses,  it  can  scarcely  be  sup- 
posed a-s  the  bankrupt  act  especially  provides 
for  proceedings  against  commercial  corpora- 
tions, that  it  was  intended  that  such  a  cor- 
poration could  commit  acts  of  bankruptcy 
and  escape  the  provisions  of  the  law  by  ap- 
plying to  be  wound  up  under  the  State  stat- 
ute, and  thus  defeat  the  operation  of  the 
bankrupt  law"  In  re  International  Coal 
Mining  Co.   (D.  C,  Pa.),  16  Am.  B.  R.  312, 


143  Fed.  666;  Bollinger  v.  Central  National 
Bank  (C.  C.  A.,  9th  Cir.),  24  Am.  B.  R.  44, 
177  Fed.  609,  holding  that  a  corporation 
which  had  whollv  ceased  its  business  and  was 
engaged  in  winding  up  its  affairs,  may  ^e 
proceeded  against  in  bankruptcy  for  an  act 
of  bankruptcy  committed  by  it  in  the  course 
of  liquidation.  See  also  State  v.  iSitperior 
Court  of  Kings  County,  20  Wash.  545,  2 
Am.  B.  R.  92,  56  Pac^  35;  In  re  Lengert 
Wagon  Co.  (D.  C,  X.  Y.),  6  Am.  B.  R.  535, 
110  Fed.  927. 

112.  In  re  Standard  Cordage  Co.  (D.  C, 
N.  Y.),  30  Am.  B.  R.  448,  184  Fed.  156. 

113.  Burkhart  v.  German- American  Bank 
(D.  C,  Ohio),  14  Am.  B.  R.  222,  137  Fed. 
958. 

Private  bankers. —  Unincorporated  com- 
panies, engaged  in  business  as  private  1>ank- 
ers  under  State  statutes,  are  liable  to  be 
adjudicated  bankrupts  under  section  4b  of 
the  bankruptcv  act.  Matter  of  Sage  (D.  C., 
Mo. ) ,  35  Am.'  B.  R.  436,  224  Fed.  525. 

The  meaning  of  term  "  unincorporated  com- 
pany."—  In  the  ease  of  flatter  of  Associated 
Trust  (D.  C,  Mass.),  34  Am.  B.  R.  851, 
222  Fed.  1012,  the  court  said:  "The  words 
'  unincorporated  company '  are  not  found  in 
any  Massachusetts  statute  which  has  been 
considered  in  connection  with  these  organiza- 
tions. Their  meaning  in  the  bankruptcy  act 
is  by  no  means  certain.  The  word  *  unin- 
corporated '  is  clear ;  the  word  '  company  *  in 
this  connection  is  much  less  definite.  It 
would  seem  to  imply  an  association  of  in- 
dividuals, not  partners,  carrying  on  business 
under  a  distinct  name,  and  having  common 
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companies  include  a  fire  Lloyds  Aasociation,^^^  or  a  joint-stock  association  organ- 
ized under  a  State  law  limiting  liability  to  the  capital  subscribed  by  the 
membersy^^^  or  a  business  organization  in  the  nature  of  a  real  estate  trust 
where  the  capital  is  contributed  by  certificate  holders,  who  select  managers 
of  the  trust  to  represent  them  in  transacting  the  business  thereof  ,  as  is  common 
m  Massachusetts.^^ 

(5)  Cases  under  act  prior  to  amendment  of  1910. —  This  section  as 
it  existed  prior  to  the  amendatory  act  of  1910,  provided  that  "  any  corpora- 
tion engaged  principally  in  manufacturing,  trading,  printing,  publishing,' 
mining  or  mercantile  pursuits"  might  be  adjudged  an  involuntary  bank- 
rupt. It  was  important  imder  the  law  prior  to  the  amendment  of  1910  to 
determine  whether  a  corporation  was  or  was  not  engaged  principally  in  the 
prescribed  pursuits.  Fine  distinctions  have  been  drawn  in  determining  the 
question  as  to  whether  or  not  a  certain  business  was  manufacturing  or 
trading.  The  amendment  of  1910  has  made  many,  if  not  all,  of  these  cases 
of  little  practical  importanca  The  principles  declared  and  the  cases  cited 
in  support  thereof  will  not  materially  affect  the  disposition  of  cases  arising 
under  the  amendment  of  1910.  Cases  now  pending  which  arose  prior  to 
June  25,  1910,  will  be  decided  under  the  law  as  it  existed  and  was  applied 
prior  to  that  time.  These  principles  and  cases  have  also  some  historical 
value.  It  may  be  important,  or  at  least  interesting,  to  know  the  force  and 
effect  of  the  bankruptcy  law  during  all  its  stages  of  ^stence.  In  view  of 
the  possible  application  of  the  principles  and  cases  which  arose  under!  the 
former  law  to  cases  now  pending  which  arose  prior  to  the  taking  effect  of 
the  amendment,  and  the  fact  that  such  principles  and  cases  may  be  of 
historical  interest  and  importance,  it  has  been  deemed  advisable  to  retain 
such  principles  and  cases  in  this  edition.  We  have  therefore  inserted  them 
in  much  the  same  way  as  they  appeared  in  former  editions  as  an  appendix 
to  this  section. 

(6)  Practice  and  pleadings.- —  If  the  petition  be  against  the  corporation 
it  must  distinctly  allege  that  it  comes  within  one  or  more  of  the  permitted 
classes.^^^  The  amendment  of  1910,  extending  the  law  to  practically  all 
business  and  commercial  corporations,  has  not  modified  the  application  of 
this  rule.  It  should  still  be  clearly  alleged  in  the  petition  that  the  corpora- 
tion is  a  moneyed,  business  or  a  commercial  corporation,  although  this  is 
not  essential  to  the  sufficiency  of  the  pleading.  ^^     Under  the  former  law  it 


rights  inter  se,  but  having  no  individual 
ownership  in  the  joint  property,  no  individual 
control  over  the  business  in  which  their  joint 
capital  is  embarked,  and  no  direct  individual 
liability  for  the  company's  debts.  Its  use 
in  connection  with  the  word  'unincorporated  ' 
would  seem  to  imply  that  the  organization 
sbonld  have  some  of  the  attributes  usually 
found  in  corporations." 

114.  Matter  of  Seaboard  Fire  Underwriters 
(D.  C.,  N.  Y.),  13  Am.  B.  R.  722,  137  Fed. 
987. 

115.  In  re  Hercules  Atkins  Co.  (D.  C, 
Pa.),  13  Am.  B.  R.  369,  133  Fed.  813. 

116.  Matter  oi  Associated  Trust  (D.  C, 
Mass.),  34  Am.  B.  R.  851,  222  Fed.  1012. 

117.  In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.), 
6  Am.  B.  R.  484,  109  Fed.  456. 

118.  See  discussion  under  heading  of  "  Cor- 


porations ichioh  may  he  adjudged  invoUmtarif 
bankrupt"  ante,  p.  152.  As  to  form  of  peti- 
tion a^inst  corporation  see  Hagan  &  Alex- 
ander Bankr.  Forms,  p.  43,  and  Supplemen- 
tary Form,  iNo.  118,  post. 

SuflSdency  of  petition. —  A  petition  which 
negatives  the  exceptions  set  forth  in  section 
4b  of  the  bankruptcy  act  end  alleges  that 
the  alleged  bankrupt  company  was  engaged  in 
the  "general  retail  merchandise  business," 
is  sufficient  although  it  does  not  allege  that 
the  corporation  sought  to  be  adjudged  a 
bankrupt  was  a  "  moneyed,  business,  or  com- 
mercial "  corporation.  It  seems,  however, 
that  it  is  better  practice  to  set  forth,  in 
the  phraseology  of  the  bankruptcy  act,  the 
character  of  the  Ibusiness  of  the  alleged  bank- 
rupt. Sabin  v.  Blake-McFall  Co.  (C.  C  A., 
9th  Cir.),  35  Am.  B.  R.  179,  223  Fed.  501. 
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was  held  that  if  the  petition  did  not  contain  such  an  all^ation  it  was  demurrable 
and  an  assertion  of  the  contrary  fact  in  an  answer,  if  not  replied  to,  was 
conclusive.^^®  It  was  also  held  that  an  order  of  adjudication^  showing  a  like 
omission,  eovld  not  be  impeached  collaterally.^^  Aside  from  the  allegation 
as  to  the  character  of  the  corporation  the  petition  and  the  practice  are  the 
same  as  where  petitions  are  filed  against  individuala  Under  the  law  as 
amended  controversy  will  seldom  arise  as  to  the  sufficiency  of  the  petition  and 
of  the  proof  to  show  that  the  alleged  bankrupt  corporation  was  either  a 
moneyed,  business  or  commercial  corporation.  There  will  not  be  much 
difficulty  in  determining  the  class*  in  which  the  corporation  is  to  be  placed. 
If  any  question  does  arise  in  respect  to  this  matter,  the  rule  will  doubtless 
be,  as  it  was  imder  the  former  law,  that  the  burden  of  proof  is  upon  the 
petitioners  to  show  that  the  allied  bankrupt  corporation  was  in  the  class 
specified  in  this  section. ^^  Where  the  issue  is  raised,  evidence  is  not 
admissible  to  show  that  prior  to  the  incorporation  of  the  company  its  pre- 
decessor in  interest  had  sold  merchandise.^  Pending  the  determination  of 
the  question  as  to  the  character  of  the  corporation,  a  court  of  bankruptcy 
may  assume  jurisdiction,  and  appoint  receivers  to  take  custody  of  the 
property.^^  Where  proceedings  are  brought  against  a  corporation  and  it 
appears  that  another  corporation  was  under  the  same  management  and  the 
property  of  the  two  intermingled,  a  receiver  may  be  appointed  for  both  cor- 
poratioios.  But  upon  it  subsequently  appearing  that  the  allied  corporation 
was  solvent,  its  assets  should  be  separated,  and  claims  arising  from  credit 
given  to  such  corporation  should  be  paid  in  full  from  such  assets.^* 

c.  Effect  of  bankruptcy  of  corporations. —  (l)  In  genebal. — A  corporation 
being  defined  in  §.  1  (Ift)  as  a  person,  can  apply  for  and  be  given  a  dis- 
charga  This  seems  to  have  been  doubted,^^  but  that  corporations  may  be  dis- 
charged may  now  be  considered  settled.  An  adjudication  in  bankruptcy  does 
not  of  itself  dissolve  .a  corporation  or  terminate  its  existence.^*  The  reason 
for  their  existence  being  terminated  by  their  insolvency,  it  is  not  supposed 
that  many  bankrupt  corporations  will  apply. 


119.  See  In  re  Taylor  (€.  C.  A.,  7th  Cir.), 
4  Am.  B.  R.  616,  102  Fed.  728 ;  In  re  Oal- 
lieon  (D.  C,  Fkt.),  12  Am.  B.  R,  344,  130 
Fed.  978;  Beech  v.  Macon  Grocery  Co.  (C.  C. 
A.,  5th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  73«, 
57  C.  C.  A.  160;  In  re  Mero  (D.  C,  Oonn.), 
12  Am.  B.  R.  171,  128  Fed.  630. 

•Effect  of  demurrer. —  A  judgment  of  a 
district  court  erustaining  a  demurrer  to  a 
petition  upon  the  ground  that  the  alleged 
bankrupt  was  not,  on  the  allegations,  "a 
corporation  entitled  to  the  benefits  of  the 
bankruptcy  act,"  k  «t  bar  to  a  subsequent 
petition  in  another  district  by  creditors  who 
intervened  in  the  first  proceeding,  presenting 
the  sa/me  issue  raised  by  the  demurrer  to  the 
first  petition.  Matter  of  Culgin-Pau  Con- 
tracting Co.  (D.  C,  Mass.),  35  Am.  B.  R. 
375,  224  Fed.  245. 

120.  In  re  Columbia  Real  Estate  Co.  (D.  C, 
Ind.),  4  Am.  B.  R.  411,  101  Fed.  965. 

121.  Philpot  V.  (yBrien  (C.  C.  A.,  lat  Cir.), 
11  Am.  B.  R.  205,  126  Fed.  167;  Matter  of 
Hudson  River  Elec.  Power  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  191,  173  Fed.  934.  See  also 
Walker  Roofing,  etc.,  Co.  v.  Merchant  & 
Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am.  B.  R. 


186,  173  Fed.  771,  holding  that  upon  the  issue 
as  to  whether  a  corporation  was  engaged  in 
a  trading  and  cerm«ntile  business,  and  suib- 
ject  to- luljudi cation,  evidence  that,  prior  to 
its  incorporation,  its  predecessor  in  interest 
had  sold  merchandise,  is  imm-aterial;  In  re 
Interstate  Paving  Co.  (D.  C,  N.  Y.),  22 
Am.  B.  R.  672,  171  Fed.  604. 

122.  Walker  Roofing,  etc.,  Co.  v.  Merchant 
&  Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am. 
B.  R.  186,  173  Fed.  771;  In  re  Interstate 
Paving  Oo.  (D.  C,  N.  Y.),  22  Am.  B.  R. 
572,  171  Fed.  604. 

123.  In  re  De  Lancey  Stables  Co.  (D.  C, 
Pa. ) ,  22  Am.  B.  R.  406,  170  Fed.  860. 

124.  Carroll  v.  Stem  &  Goldsmith  (C.  C. 
A.,  6th  Cir.),  34  Am.  B.  R.  570,  22.a  Fed. 
723. 

125.  In  re  Marshall  Paper  C6.  (D.  Cm 
Maes.),  2  Am.  B.  R.  653,  96  Fed.  419,  but 
this  case  was  overruled  by  the  Circuit  Court 
of  Appeals  (C.  C  A.,  Ist  Cir.),  4  Am.  B.  R. 
468,  102  Fed.  872. 

126.  Matter  of  Russell  Wheel  and  Foundry 
Co.  (D.  C,  Wash.),  35  Am.  B.  R.  66.  222 
Fed.   669. 
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(2)  Liability  op  ofpicers,  directors,  or  stockholders. —  It  has  been 
held  that  the  discharge  of  a  corporation  does  not  prevent  creditors  taking 
judgment  in  a  State  court  against  the  corporation,  at  least  in  so  far  as  to 
enable  them  to  proceed  on  a  stockholder's  or  director's  liability.^^  This  sub- 
section, inserted  by  the  amendatory  act  of  1903,  is  thus  probably  but 
declaratory  of  the  law.  It  is,  perhaps,  a  little  broader.  The  "  bankruptcy  " 
of  a  corporation,  which  must  include  all  of  the  steps  to  and  including  adjudi- 
cation, is  enough.  It  is  possible  that  the  corporation  may  not  seek  a  dis- 
charge. At  any  rate,  the  intention  of  Congress  to  save  to  the  creditors  of 
corporations  all  the  rights  given  them  against  negligent  or  dishonest  officers," 
directors,  or  stockholders  bv  the  State  or  territorial  or  Federal  laws  is  clear. 
The  reason  which  induced  the  prohibition  on  the  discharge  of  corporations 
found  in  the  law  of  1867  exists  no  longer. ^^  Where  the  facts  warrant  a 
bankruptcy  court  has  jurisdiction  to  make  a  call  upon  stockholders  for  unpaid 
stock  subscriptions^^  As  the  stockholders'  liability  to  pay  such  subscriptions 
is  secondary,  i.  e,,  conditioned  on  insufficiency  of  corporate  assets,  such  want 
of  assets  must  be  established  before  demand  therefor  can  be  enforced  agt^inst 
the  stockholders.^ 


APPENDIX. 
Corporations  Subject  to  Bankruptcy  Prior  to  Amendment  op  1910. 

ft.  ''Engaged  principally  in." — The  section  as  it  existed  prior  to  the 
amendatory  act  of  1910  provided  that  any  corporation  "  engaged  principally 
in  "  manufacturing,  trading,  printing,  publishing,  mining  or  mercantile  pur- 
suits might  be  adjudged  an  involuntary  bankrupt.  The  phrase  "  engaged 
principally  in "  has  already  been  frequently  considered  and  interpreted  in 
the  courts.  The  weight  of  authority  declared  the  test  to  be:  In  what  pur- 
suit is  the  corporation  chiefly  engaged?  Thus,  prior  to  the  amendment  of 
1903,  a  mining  company,  which  also  conducted  a  supply  store,  was  not  sub- 
ject to  bankruptcy  ;*^^  on  the  other  hand  it  was  held  that  a  mining  company 
chiefly  engaged  in  smelting  was.**^   The  purposes  of  the  corporation,  as  stated 


1»7.  In  re  Mar»hall  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  653,  95  Fed.  419.  See 
also  Irish  v.  Citizen*  Trust  Co.  (D.  C,  N. 
Y.),  21  Am.  B.  R.  39,  43,  163  Fed.  178; 
In  re  Flood-Pratt  Dairy  Co.  (Ref.,  Ohio), 
23  Am.  B.  R.  14S;  In  re  Alleman  Hardware 
Co.  (D.  C,  Pa.),  22  Am.  B.  R.  871,  172 
Fed.  611. 

Action  to  recoTor. —  The  discharge  in  bank- 
ruptcy of  a  corporation  ia  a  sufficient  ex- 
cuse for  failure  to  secure  judgment  and  re- 
turn of  execution  unsatisfied,  preliminary  to 
bringing  action  against  stockholders.  Firo- 
atone  Co.  v.  Agnew  (X.  Y.  Ct.  of  App), 
21  Am.  B.  R.  292,  194  N.  Y.  166. 

1S8.  Compare  §  17,  p09t^  generally,  for 
effect  of  a  di«charge. 

189.  Matter  of  Munger  Vehicle  Tire  Co. 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  395,  168 
Fed.  910. 

AssMameiit  upoii  unpaid  capital  stock. — 
The  relation  to  a  bankrupt  corporation  ot 
stockholders  is  such  that,  even  though  they 
are  non-residents,  the  bankruptcy  court  ba^ 


jurisdiction  over  them  in  a  proceeding  to  levy 
an  assessment  on  the  unpaid  capital  stock 
of  the  bankrupt.  In  re  Monarch  Corpora- 
tion (D.  C,  Conn.),  28  Am.  B.  R.  382,  196 
Fed.  262. 

180.  In  re  Newfoundland  Syndicate  (D.  C, 
N.  J.),  28  Am.  B.  R.  119,  196  Fed.  443  (affd. 
29  Am.  B.  R.  868,  201  Fed.  917),  holding 
that  to  establish  a  want  of  corporate  assets 
for  the  purpose  of  levying  assessments  on  un- 
paid 'stock  of  a  corporation,  it  is  not  neces- 
sary to  institute  plenary  suit  againet  the 
stockholders,  but  the  trustee  in  bankruptcy 
of  the  corporation  may  file  a  petition  in  the 
bankruptcy  court  for  leave  to  make  an  as- 
sessment and  call  upon  the  unpaid  stock  of 
the  corporation  for  the  purpose  of  paying  its 
debts. 

181.  McNamara  v.  Helena  Coal  Co.  (D.  C, 
Ala.),  5  Am.  B.  R.  48. 

132.  In  re  Tecopa  Mining  k  Smelting  Co. 
(D.  C,  Oal.),  6  Am.  B.  R.  260,  110  Fed. 
120. 
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in  its  charter,  are  not  necessarily  controlling,^^  but  where  a  corporation 
was  organized  to  manufacture  and  sell  paper  made  from  wood  pulp,  and 
had  purchased  timber  and  erected  mills  but  had  not  actually  manufactured 
any  paper,  it  was  held  subject  to  involuntary  bankruptcy. ^^  Where  a  cor- 
poration is  organized  and  makes  preparation  for  carrying  out  the  objects  of 
its  charter,  acquiring  and  equipping  itself  with  the  necessary  plant  and 
appliances,  it  thereby  engages  in  that  which  it  is  incorporated  to  do, —  whether 
manufacturing,  or  mining  ,op  whatever  it  may  be, —  within  the  meaning  of 
the  act.^*  What  a  corporation  is  in  fact  doing  is  what  will  determine  whether 
It  is  engaged  in  manufacturing,  trading  or  mercantile  pursuits  ;^^  if  it  be 
engaged  in  several  different  occupations,  some  within  and  some  without  the 
specified  classes,  the  debts  will  be  the  aggregate  of  business  in  the  specified 
classes  as  compared  with  that  within  those  classes  not  specified.^'' 

b.  Hanufaotnring  oorporations. —  The  word  "  manufacturing "  as  used  in 
the  act  prior  to  the  amendment  of  1910  has  presumably  its  popular  mean- 
ing, that  is,  the  making  of  products  from  raw  or  prepared  materials  by 
hand  or  machinery. ^^®  As  a  general  rule,  a  natural  product  if  only  rendered 
more  suitable  for  use  by  an  artificial  process  is  not  a  manufactured  article.^^ 
Some  difficulty  has  arisen  in  determining  whether  a  given  corporation  is 
principally  engaged  in  manufacturing.  Precedents  under  the  corporation 
tax  law  of  the  several  States,  and  the  internal  revenue  laws  will  prove  val- 
uable. A  laundry  company  engaged  in  laundering  shirts,  collars,  etc.,  for 
manufacturers,  prior  to  their  being  sold  in  the  market,  is  engaged  in.  manu- 


188.  In  re  Chicago-Joplin  Lead'&  Zinc  Co. 
(D.  C,  Mo.),  4  Am.  B.  R.  712,  104  Fed.  67; 
Matter  of  Quiiikby    (D.  C,  Mass.),  10  Am. 

B.  R.  424,   121   Fed.   139. 

184.  In  re  White  Mountain  Paper  Co.   (C. 

C.  A.,  Ist  ar.),  11  Am.  B.  R.  633,  127  Fed. 
643,  affg.  11  Am.  B.  R.  401,  127  Fed.  180. 

18iS.  In  re  Bloomarburg  Brewing  Co.  (D. 
C,  Pa.),  22  Am.  B.  R.  625,  172  Fed.  174. 

186.  In  re  Chicago-Joplin  Lead  &  Zinc.  Co. 
(D,  C,  Mo.),  4  Am.  R  R.  712,  104  Fed.  67; 
In  re  Tontine  Surety  Co.  (D.  C,  N  J.),  8 
Am.  B.  R.  421,  116  Fed.  460. 

A  corporatioiiy  as  apparent  owner  of  a 
bnainesa,  which  subjects  it  to  bankruptcy, 
or  the  unknown  equitable  owners  of  the  busi- 
ness, which  permits  the  corporation  to  act  as 
the  principsu,  may  be  proceeded  against  by 
an  involuntary  petition  for  adjudication. 
Calnan  Co.  v.  Doherty  (C  €.  A.,  1st  Cir.), 
23  Am.  B.  R.  297,  174  Fed.  222. 

137.  Matter  of  Matthews  Consolidated 
Slate  Co.  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
407,  144  Fed.  734. 

188.  Lawrence  v.  Allen,  7  How.  785;  Peo- 

?le  er  rel.  U.  P.  T.  Co.  v.  Roberts,  145  X. 
.  375;  Matter  of  Concord  Motor  Car  Co. 
(C.  C.  A.,  1st  Cir.),  23  Am.  B.  R.  73,  173 
Fed.  445. 

What  constitutes  "manufacture." — In  the 
case  of  Butt  v.  Construction  Co.  (C.  C.  A., 
4th  Cir.),  15  Am.  B.  R.  515,  140  Fed.  840, 
the  court  quoted  the  following  language  from 
the  case  of  In  re  Capital  Publishing  Co.,  3 
MacArthur,  405,  40  Am.  Rep.  446:  "There 
can  be  no  doubt  that  the  word  *  manufacture ' 
w^as  used  in  the  statute  in  the  limited  sense 
in  which  it  is  commonly  understood.    The  in- 


dustries to  which  the  dictionaries  and  the 
writers  on  political  economy  limit  this  term 
are  where  the  raw  materials  or  natural  sub- 
stances are  wrought  by  hand,  art  or  ma- 
chinery into  commodities  for  use;  and  the 
examples  given  are  cloths,  iron,  shoes,  cabinet 
work,  glass,  cotton  and  silk  goods,  etc.  This 
limitation  of  the  term  manufacture  is  to  be 
adopted  a«  the .  true  meaning  of  the  bank- 
ruptcy law."  iSee  also  In  re  Niagara  Con- 
tracting Co.  (D.  C,  X.  Y.),  11  Am.  B.  R.  643, 
127  Fed.  782;  Friday  v.  Hall  &  Kaul  Oo. 
(Sup.  Ct.),  216  U.  S.  449,  23  Am.  B.  R.  610, 
54  L.  Ed.  562,  where  the  court  said :  **  Manu- 
facturing has  no  technical  meaning.  It  is 
not  limited  by  the  means  used  in  msicing,  nor 
by  the  kind  of  product  produced/*  Compare 
In  re  First  Nat'l  Banlc  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265.  269, 
152  Fed.  64,  in  which  the  court  said:  "The 
word  *  manufacture '  is  a  generic  term  of 
broad  significance,  advisedly  used  by  Congress 
to  include  many  species  of  corporations,  and 
its  comprehensive  meaning  ought  no  to  he 
whittlea  away  by  fine  distinctions.  Deriva- 
tively meaning  making  with  the  hand,  its 
ordinary  significance  is  producing  a  new  ar- 
ticle of  use  or  ornament  by  the  appli  .tion 
of  skill  and  labor  to  the  raw  materials  of 
which  it  is  composed." 

189.  Thus,  he  who  slaughters  and  refrig- 
erates mutton  (People  ex  rel.  New  England 
Dressed  Meat  Co.  v,  Roberts,  155  N.  Y.  408), 
or  who  mines  coal  (Byres  v.  Franklin  Coal 
Co.,  106  Mass.  131),  is  not  a  manufacturer; 
but  he  who  works  up  standing  timber  on  his 
own  land  is  (In  re  Cowles,  Fed.  Gas.  3,297). 
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facturing.^^  Although  it  may  be  otherwise  in  respect  to  a  corporation  where 
the  company  was  engaged  simply  in  the  doing  of  laundry  work  for  ordinary 
customers.^*^  A  shipbuilding  corporation  is  a  manufacturing  corporation, 
but  a  corporation  engaged  in  constructing  bridges,  wharves  and  bulkheads 
and  in  driving  piles  for  foundations  for  buildings  is  not  included  within 
the  meaning  of  the  word.^*^  It  has  been  held,  however,  in  apparent  conflict 
with  this  proposition,  that  a  corporation  principally  engaged  in  constructing 
concrete  arches,  bridges  a^d  dressing  stone  is  engaged  in  a  manufacturing 
pursuit  and  is  subject  to  adjudication  in  involuntary  bankruptcy.^*^  A  cor- 
poration organized  for  the  purpose  of  the  manufacture  and  sale  of  paper  made 
from  wood  pulp  and  which  owns  large  tracts  of  timber  land  on  which  it  had 
made  various  large  expenditures  in  the  prosecution  of  its  general  plan  of 
manufacturing  paper,  is  subject  to  involuntary  bankruptcy,  although  no  man- 
ufacturing had  been  actually  dona^^  A  corporation  en^iged  chiefly  in  manu- 
facturing and  selling  paper,  paper  bags,  etc,  is  a  manufacturing  corporation, 
although  its  charter  granted  it  the  right  to  operate  water  works  and  electric 
lights.*^  A  corporation  which  operates  a  plant  for  carrying  on  the  process 
of  preserving,  packing  and  marketing  salt  water  fish  caught  by  it  is  engaged  in 
manufacturing.^^  A  corporation  engaged  in  the  erection  of  buildings  has 
been  held  to  be  a  manufacturing  corporation  although  weighty  authority  is 
opposed  to  this  doctrina^*^  A  corporation  engaged  in  the  building  of  houses 
is  not  a  manufacturing  corporation  within  the  act.^*®  Where  the  only  manu- 
facturing done  by  a  corporation  chartered  to  engaged  in  the  business  of  roofing 
buildings  and  installing  steam-heat  therein,  was  such  as  was  incident  to  a 
particular  job,  the  corporation  is  not  subject  to  adjudication  as  a  bankrupt. ^^^ 


140.  In  re  Troy  Steam  Laundering  €o.  (D. 
C,  N.  Y.),  13  Am.  B.  R.  97,  132  Fed.  266. 

141.  In  re  White  Star  Laundry  Co.  (D.  C, 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570.  In  the 
case  of  In  re  Steam  Laundry  Co.  of  Queens 
Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  457,  17S 
Fed,  308,  it  was  held  that  a  corporation  en- 
gaged principally  in  the  husiness  of  running 
a  kundry,  is  not  subject  to  adjudication  in 
bankruptcy. 

14».  Butt  V.  MacNichol  Const.  Co.  (C.  C. 
A.,  4th  Cir.),  16  Am.  B.  R.  515,  140  Fed. 
840,  affg.  14  Am.  B.  R.  188,  134  Fed.  979. 
But  see  In  re  Niagara  Contracting  Co.  (D. 
C,  N.  Y.),  11  Am.  B.  R.  643,  127  Fed.  782. 

143.  In  re  First  Nat'I  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.y,  18  Am.  B.  R. 
265,  152  Fed.  64;  Friday  v.  HaU  &  Kaul 
Co.  (Sup.  Ct),  216  U.  S.  449,  23  Am.  B.  R. 
610,  54  L  Ed.  562,  in  which  case  it  was*  held 
that  a  corporation  engaged  in  the  l)uiine8s 
of  ''making,  constructing  and  erecting  con- 
erete  arches,  bridges,  buildings,  walls  and 
other  structures,"  which,  when  erected  in 
titu^  were  attached  to  and  became  a  part 
of  the  real  estate,  is  **  engaged  principally  in 
nMinui>actiiriiig,"  and  therefore  subject  to  ad* 
judication. 

144.  White  Mountain  Paper  Co.  v.  Morse 
(C.  C.  A.,  1st  Cir.),  11  Am.  B.  R.  633,  127 
Fed.  644;  In  re  BloonMburg  Brewing  Co. 
(D.  C,  Pa,),  22  Am.  B.  R.  625,  172  Fed. 
174. 

145.  In  re  Georgia  Mfg.  k  Public  Service 


Co.  (D.  C,  Ga.),  21  Am.  B.  R.  878,  166  Fed. 
964. 

146.  In  re  Alaska- American  Fish  Co.  (D. 
C,  Wash.),  20  Am.  B.  R.  712,  162  Fed.  498. 

147.  In  re  Rutland*  Realty  Co.  (D.  C,  »N. 
Y.),  19  Am.  B.  R.  546,  157  Fed.  296.  Contra: 
Matter  of  Kingston  Realty  Co.  (C.  C.  A.,  2d 
Cir.),  19  Am.  B.  R.  845,  160  Red.  445,  revg. 
19  Am.  B.  R.  465,  157  Fed.  299;  Matter  of 
New  York  Tunnel  Co.  (O.  C.  A.,  2d  Cir.). 
21  Am.  B.  R.  531,  166  Fed.  284. 

148.  Matter  of  Kingston  Realty  Oo.  (C.  C. 
A.,  2d  Cir.),  19  Am.  B.  R.  845,  160  Fed. 
445,  revg.  19  Am.  B,  C.  546.  Contra:  In  re 
Rutland  Realty  Co.  (D.  C.,  N.  Y.),  19  Am. 
B.  R.  646,  167  Fed.  296;  In  re  Church  Con- 
struction Co.  (D.  C,  N.  Y.),  19  Am.  B.  R. 
649,  157  Fed.  298. 

148.  Walker  Roofing,  etc.,  Co.  v.  Merchant 
&  Evans  Co.  (C.  C.  A.,  4th  Cir.),  23  Am.  B.  R. 
186,  173  Fed.  771. 

Construction  company. —  Where  the  busi- 
ness actually  transacted  by  a  corporation  con- 
sists of  installing  heat  and  power  plants, 
constructing  condurts,  water  works  and 
sewers,  buying,  selling,  and  erecting  steam 
engines  and  occasionally  making  reports  with 
reierence  to  the  proposed  construction  of  elec- 
tric light  and  power  plants,  euch  corpora- 
tion is  engaged  in  "manufacturing,  trading 
or  mercantile  pursuits,"  within  the  meaning 
of  S  4-b,  as  it  existed  prior  to  the  amendment 
of  1910.  United  Surety  Co.  v.  Iowa  Mfg.  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  726,  179 
Fed.  56. 
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Where  a  corporation  organised  for  the  purpose  of  making  and  selling  cement, 
but  which  had  never  exercised  its  franchise  and  had  never  actually  engaged 
in  the  practice  of  manufacturing,  is  not  subject  to  adjudication  as  an  invol- 
untary bankrupt.**^  The  business  of  repairing  automobiles  is  not  manufactur- 
ing.^^ Nor  is  the  business  of  generating  and  transmitting  electricity. ^'^  The 
term  "  manufacturing  "  has  been  held  to  include  cutting  of  trees  into  timber.^" 
The  words  "  engaged  principally  in  manufacturing "  have  reference  to  the 
time  when  the  petition  was  filed  and  a  reasonable  time  prior  thereto  and  not 
to  some  prior  time  in  the  history  of  the  corporation.^***  From  the  various 
instances  here  cited  it  will  be  noticed  that  there  is  not  much  uniformity  in 
the  conclusions  of  the  bankruptcy  courts  as  to  what  constitutes  manufacturing. 
There  seems  to  be,  however,  a  gradual  relinquishment  of  the  restrictive  inter- 
pretation which  was  originally  applied  to  the  term. 

0.  Trading  corporatiCMU. — ^A  corporation  engaged  principally  in  trading  may 
be  adjudged  an  involimtary  bankrupt.  Under  the  law  of  1867  it  was  a  cor- 
poration engaged  in  "  business;*'  in  the  law  of  1841  it  was  a  corporation  "  using 
the  trade  of  merchandise."  The  meaning  of  "  trader  "  in  England  has  been 
well  defined  for  centuries.  The  cases  interpreting  the  meaning  of  this  term 
in  the  English  act  will  be  found  interesting  and  often  valuable."*^  The 
term  connotes  the  idea  of  buying  merchandise  for  the  purpose  of  selling  it 
for  gain.^*^  Illustrative  cases 'under  the  law  of  1867  will  be  found  in  the 
foot-note."'     Under  the  present  law,  prior  to  the  amendment  of  1910,  cor- 


150.  In  re  Toledo  Portland  Cemoit  Co.  (D. 
C,  Mich.),  19  Am.  B.  R.  117,  156  Fed.  S3, 
•revg.  17  Am.  B.  R.  376;  Matter  of  Concord 

Motor  Car  Co.  (C.  C.  A.,  Ist  Cir.),  23  Am. 

B.  R.  73,  173  Fed.  445,  holding  that  whether 
a  corporation  la  subject  to  the  bankruptcy 
act  depends  upon  the  actual  business  trans- 
acted by  it  at  or  alx>ut*the  time  a  bankruptcy 
pietition  was  filed  against  it,  and  not  upon 
the  business  authorized  by  its  charter. 

151.  Matter  of  Concord  Motor  Car  Co.  (C. 

C.  A.,  Ist  Cir.),  23  Am.  B.  R.  73,  173  Fed. 
445. 

152.  In  re  Hudson  River  Elec.  Power  Oo. 
(D.  C,  N.  Y.).  23  Am.  B.  R.  191,  173  Fed. 
034.  This  case  is  opposed  by  the  case  of 
Charlestown  Light  &  Power  do.  (D.  C,  W. 
Va.),  25  Am.  B.  R.  687,  183  Fed.  160,  hold- 
ing that  electricity  is  a  commercial  com- 
modity that  can  be  manufactured  in  form 
to  be  bought  and  sold  in  commerce,  and  that 
therefore  a  corporation  engaged  in  the  busi- 
ness of  selling  electricity  is  a  trading  cor- 
poration, within  the  meaning  of  the  former 
law. 

But  «ee  Matter  of  Wilkes-Barre  Light  Co. 
(D.  C,  Pa.),  34  Am.  B.  R.  697,  224  Fed. 
248^  which  commends  and  follows  the  opinion 
of  Judge  Ray  in  In  re  Hudson  River  Elec. 
Power  Co.,  supra, 

153.  In  re  Chandler,  Fed.  Cas.  2y591. 

154.  In  re  Interstate  Paving  Co.  (D.  C, 
N.  Y.),  22  Am.  B.  R.  572,  171  Fed.  604. 

Where  a  corporation  has  once  engaged  in 
manufacturing  it  may  be  proceeded  against 
in  bankruptcy  regardless  of  the  period  of 
time  between  its  cessation  of  operation  and 
the  filing  of  the  creditor's  petition,  and  the 


claims  of  the  petitioning  creditors  need  not 
have  arisen  during  the  period  in  which  the 
corporation  was  so  engaged.  Robertson  v. 
Union  Potteries  Co.  (D.  C,  Pa.).  22  Am. 
B.  R.  121,  43  Pittab.  L.  J.  342,  177  Fed.  270. 
A  corporation  "  engaged  principally  in 
manufacturing  **  is  subject  to  adjudication 
under  the  bankruptcy  act  as  it  stood  on 
September  21,  190S.  Matter  of  Culgin-Pau 
Contracting  Co.  (D.  C,  Mass.),  36  Am.  B. 
R.  375,  224  Fed.  245. 

155.  A  trader  is  one  who  buys  and  sells 
goods  or  merchandise  ordinarily  the  subject 
of  traffic  (.Sutton  v.  Weeley,  7  East,  442, 
3  iSmith  K.  B.  445).  An  innkeeper  waa  held 
not  to  be  a  trader  (Sanderson  v.  Rowles,  4 
Burr.  2064),  nor  is  a  lodging-house  keeper 
a  trader  (Ex  parte  Bowers,  2  Deac.  99). 
A  physician  who  held  an  apothecary's  licenee 
and  transacted  business  as  such  was  held  to 
be  a  trader.  Ex  parte  Crabb,  8  BeGex,  M. 
ft  G.  277;  Ex  parte  Danbenny,  3  Mont.  & 
Ayr.  16.  See  also  Ex  parte  Mouler  14  Bes. 
602 ;  Ex  parte  Lavender,  4  Deac.  &  Ch.  484. 

156.  Wakeman  v.  Hoyt,  Fed.  Cas.  17,051; 
In  re  Eeles/  Fed.  Cas.  4,302. 

157.  The  following  were  held  traders:  A 
baker  (In  re  Cocks,  Fed.  Cm.  2,936);  a 
furniture  dealer  (In  re  Newman,  Fed.  Cas. 
10,175) ;  a  merchant  tailor  (In  re  Archen- 
brown,  Fed.  Cas.  505);  a  saloon-keeper  (In 
re  Sherwood,  Fed.  Cas.  12,733 ) ;  'but  a  stock- 
holder (In  re  Moss,  Fed.  Cas.  9,877),  a 
lessor  of  oil  lands  (In  re  Woods,  Fed.  Cas. 
17,990),  and  a  railroad  company  (In  re 
Union  Pacific  R.  R.  Co.,  Fed.  Cks.  14,376), 
were  not. 
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porations  engaged  in  furnishing  water  to  cities,^^  in  giving  theatrical  per- 
formances solely,^'^  in  conducting  a  hotel,^^  in  conducting  a  saloon  and 
restaurant  business,^*^  a  water  transportation  company/"*  a  social  club/®* 
an  advertising  company/**  a  mutual  fire  insurance  company/*®  a  building 
and  loan  association/**  a  real  estate  company/*^  a  company  organized  to 
buy  and  sell  stocks,  bonds  anci  securities,^®  a  warehouse  company/*^  a  cor- 
poration chartered  as  a  common  carrier,"*  a  corporation  conducting  a  cir- 
culating library,"^  an  irrigation  company,"^  a  breeders'club,"*  a  laundry  cor- 
poration,"* an  electric  power  company,"®  and  a  mercantile  agency,"*  have 
been  refused  adjudication  because  not  trading  corporations;  while  a  sani- 
tarium,"^ a  livery-stable  company,"*  a  mercantile  agency,^''*  a  company  buy- 


158.  In  re  New  York  A  Westchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  B,  R.  508,  98 
Fed.  711,  sobeequently  affirmed  oh  appeal. 

159.  In  re  Oriental  Society  (D.  €.,  Pa.), 
5  Am.  B.  R.  219,  104  Fed.  975;  In  re  Reisler 
Amusement  Co.  (D.  €.,  K.  Y.),  22  Aon.  B. 
R.  501,  171  Fed.  283.  See  under  former  law, 
In  re  Duff,  4  Fed.  519. 

160.  In  re  United  States  Hotel  Co.  (C.  C. 
A.,- 6th  Cir.),  13  Am.  B.  R.  403,  134  Fed.  226, 
67  C.  C.  A.  153.  See  under  former  law,  In 
i«  Ryan,  Fed.  Cas.  12,183,  where  an  inn- 
keeper was  held  to  be  a  trader. 

161.  In  re  Chesapeake  Oyster  &  Fish  Co. 
(D.  C,  Col.),  7  Am.  B.  R.  173,  112  Fed. 
960.  But  see  In  re  Barton  Hotel  Co.  (Dist. 
Col.),  12  Am.  B.  R.  336. 

Restaurant  corporation. —  A  company  au- 
thorized by  its  certificate  of  incorporation  to 
manage,  conduct  and  carry  on  a  restaurant 
and  saloon  wherein  are  distributed  foods  and 
liquors  at  retail  to  be  consumed  upon  the 
premises,  is  not  subject  to  adjudication  as  a 
bankrupt.  Matter  of  Wentworth  Lunch  Co. 
<C.  C.  A.,  2d  Cir.),  20  Am.  B.  R.  29,  159 
Fed.  413. 

16SI.  In  re  Phila.,  etc,  Co.  (D.  C,  Pa.), 
7  Am.  B.  R.  707,  114  Fed.  403. 

163.  In  re  Fulton  Club  (D.  C,  Oa.),  7 
Aan.  B.  R.  670,  113  Fed.  997. 

164.  In  re  Snyder  Jb  Johnson  Co.  (D.  C, 
lU.),  13  Am.  B.'R.  326,  133  Fed.  806. 

1^.  In  re  Cameron  Town  Mut.  Fire  Ins. 
Co.  (I>.  C,  Mo.),  2  Am.  B.  R.  372,  96  Fed. 
75fi.  See  also  In  re  Tontine,  etc.,  Co.  (D. 
C,  N.  J.),  8  Am.  B.  R.  421,  116  Fed.  400; 
In  re  Moore  k  Muir  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  122,  173  Fed.  732. 

166.  Matter  of  N.  Y.  Bldg.  k  Loan  Bank 
Co.  (D.  C,  N.  Y.),  11  Am.  B.  R.  61,  127 
Fed.  471. 

167.  Matter  of  Altonwood  Park  Co.  (C. 
C,  2d  Cir.),  20  Aip.  B.  R,  31,  160  Fed.  148; 
Matter  of  Kingston  Realty  Co.,  19  Am.  B.  R. 
845,  160  Fed.  445. 

166.  In  re  Surety  &  Guarantee  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  129,  121 
Fed.  73.  Compare  In  re  Leighton  &  Co. 
(D.  C,  W.  Va,),  17  Am.  B.  R.  276,  147  Fed. 
311,  in  which  a  stock,  bond,  grain  and 
brokerage  company  was  held  to  be  within 
the  act.     A  stock  broker  was  held  not  to  be 
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a  trader  under  former  bankruptcy  act.  In 
re  Woodward  Fed.  Cas.  18,001 ;  In  re  Hars- 
ton.  Fed.  Cas.  9,142;  In  re  Moes,  Fed.  Cas. 
4,877. 

168.  In  re  Pacific  Coast  Warehouse  Co. 
(D.  C,  Oal.),  10  Am.  B.  R.  474,  123  Fed. 
749. 

170.  In  re  Quimby  Freight  Forwarding 
Co.  (D.  C,  Mass.),  10  Am.  B.  R.  424,  121 
Fed.  139 ;  Philpot  ▼.  O'Brien  (C.  C.  A.,  1st 
Cir.),  11  Am.  B.  R.  205,  126  Fed.  167;  In 
re  Philadelphia  A  L  Trans.  Co.  (D.  C,  Pa.), 
7  Am.  B.  R.  707,  114  Fed.  403.  Otherwise 
under  former  law,  Winter  v.  Iowa,  M.  k  N. 
P.  R,  R,  Co.,  Fed.  Cas.  17,890. 

171.  In  re  Parmelee  Library  Co.  (C.  C. 
A.,  7th  Cir.),  9  Am.  B.  Jl.  568,  120  Fed. 
235,  56  C.  C.  A.  683. 

172.  Matter  of  Bay  City  Irrigation  Co. 
(D.  C,  Tex.),  14  Am.  B.  R.  370,  136  Fed. 
850. 

173.  In  re  New  England  Breeders'  Club 
(D.  C,  N.  H.),  21  Am.  B.  R.  349,  166  Fed. 
617 

174.  In  re  White  Star  Laundry  Co.  ( D.  C, 
Wis.),  9  Am.  B.  R.  30,  117  Fed.  570. 

176.  In  re  Hudson  River  Elec  Power  Co. 
(IX  C,  N.  Y.),  23  Am.  B.  R.  191,  173  Fed. 
934.  This  case  is  opposed  by  Oharlestown 
Light  &  Power  Co.  (D.  C,  W.  Vs.),  25  Am. 
B.  R.  687,  183  Fed.  160. 

176.  Zugalla  v.  Internationa]  Mercantile 
Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R, 
67,  142  Fed.  927. 

177.  In  re  San  Gabriel  Sanitarium  Co. 
(D.  C,  Cal.),  2  Am.  B.  R.  408,  95  Fed.  271. 
But  see  In  re  Elk  Park  Min.,  etc.,  Co.  (D.  C, 
Cal.),  4  Am.  B.  R.  131,  101  Fed.  422. 

178.  In  re  Morton  Boarding  Stables  (D.  C., 
N.  Y.),  6  Am.  B.  R.  763,  108  Fed.  791;  In  re 
Odell,  Fed.  Cas.  10,426;  Contra:  under  law 
of  1841,  Hall  V.  Coolev,  Fed.  Cas.  6,928; 
under  present  law,  Gallagher  v.  DeLancy 
Stables  Co.  (D.  C,  Pa.),  19  Am.  R.  R.  801, 
168  Fed.  381,  holding  that  a  corporation 
formed  for  the  purpose  of  conducting  a 
general  livery  and  boarding  stables  business 
is  not  subject  to  involuntary  bankruptcy. 

,  179.  In  re  Mutual  Mercantile  Agency 
(D.  C,  N.  Y.),  6  Am.  B.  R.  607,  111  Fed. 
162. 
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ing  and  selling  ice,^^  a  company  incorporated  to  conduct  a  grain  and  stock 
brokerage  business/®^  have  been  held  either  trading  corporations  or  engaged 
principally  in  mercantile  pursuits.  In  analogy  to  cases  arising  under  former 
bankruptcy  acts  a  corporation,  not  otherwise  engaged  in  trade  or  mercantile 
pursuits,  which  incidentally  purchases  or  sells  property  will  not  be  deemed 
to  be  subject  to  involuntary  bankruptcy. ^^  Nor  is  a  corporation  which  sells 
the  natural  products  of  its  own  land  a  trading  corporation.^®^  Public  service 
corporations,  such  as  water,  gas  or  electric  companies,  are  not  subject  to 
adjudication  as  bankrupts.^  The  amendment  of  1910  has  effectually  recon- 
ciled these  decisions  with  each  other.  As  the  law  now  stands  it  will  not 
be  important  to  determine  whether  a  corporation  is  a  trading  or  manufacturing 
corporation.  If  it  is  engaged  in  "business  or  commercial  enterprises  it  is 
amenable  to  the  bankruptcy  law* 

d.  "  Printing "  and  "  publiriiing/'—  There  are  iew  cases  construing  these 
words.  They  were  inserted  doubtless  to  meet  the  decisions  under  the  former 
law  that  such  corporations  were  not  manufacturing  companies.  A  company 
publishing  ratings  of  business  men  for  commercial  use  —  the  books  remaining 
the  property  of  the  company,  is  not  engaged  in  the  printing  or  publishing 
business.  ^®^ 

e.  Mercantile  pursuits*. —  The  words  "  mercantile  pursuits "  as  formerly 
used  in  this  section  appear  to  be  by  way  of  emphasis  or  explanation  of  the 
word  "  trading  "  which  goes  before.  The  word  "  mercantile ''  like  the  word 
"  trading  "  connotes  the  buying  and  selling  of  commodities. ^®®  It  is  ^ssible, 
however,  that  it  has  a  broader  significance  and  may  have  been  used  to 
enlarge  the  meaning  of  the  word  *^  trading."  ^^ 

£.  Jlining  corporations. —  The  word  mining  was  inserted  in  subd.  6  of  this 
section  by  the  amendatory  act  of  1903,  to  meet  the  quite  uniform  holdings 
that  such  companies  were  neither  manufacturing  nor  trading  corporations.^®® 
The  meaning  of  the  word  is  undoubtedly  the  common  one,  and  a  company 
engaged  in  taking  from  the  earth  any  mineral  or  natural  product  for  the 


ISO.  First  Nat.  Bank  of  Wilkecflbarre  v. 
Wyoming  Valtey  Ice  €o.  (D.  C.  Pa.),  14 
Am.  B.  R.  448,  136  Fed.  466;  but  where  the 
proof  shows  that  a  company  harvests  its 
ice  for  sale  to  its  customers,  it  is  not  a 
trader.  Matter  of  New  York  &  New  Jersey 
Ice  Lines  (C.  C.  A.,  2d  Cir.),  16  Am,  B.  R. 
832,  147  Fed,  214,  affg.  14  Am.  B.  R.  61. 

181.  In  re  Leighton  (D.  C,  W.  Va.),  17 
Am.  B.  R.  275,  147  Fed.  311;  Laker  v. 
Stapely  €o.  (D.  C,  Ohio),  21  Aim.  B.  R.  303. 

188.  In  re  Kimball,  7  Fed.  461;  In  re  Duff, 
4  Fed.  619;  In  re  Rogers,  Fed.  Cas.  1,301; 
In  re  Chapman,  Fed.  Cas.  2,601. 

183.  In*  re  Woods,  Fed.  Cas.  17,990;  In  re 
Clelland,  2  Ch.  App.   (Eng.)  466. 

184.  Matter  of  Hudson  River  Elec.  Power 
Co.  (D.  C,  N.  Y.),  23  Am.  B.  R.  191,  173 
Fed.  934. 

185.  Zugalla  v.  International  Mei>cantile 
Agency  (C.  C  A.,  3d  Cir.),  16  Am.  B.  R.  67, 
142  Fed.  927,  revg.  13  Am.  B.  R.  725. 

186.  Zugalla  v.  Mercantile  Agency  (C.  O. 
A.,  3d  Cir. ) ,  16  Am.  B.  R.  67,  142  Fed.  927. 


187.  In  re  N.  Y.  &  Westchester  Water 
Co.  (D.  C,  N.  Y.),  3  Am.  B.  R,  508,  98 
Fed.  711 ;  which  declares  that  "  The  business 
of  a  trader  includes  both  buying  and  selling 
either  goods  or  merchandise  or  other  goods 
ordinarily  the  subject  of  traffic;  and  the  term 
'  mercantile  pursuits '  means  the  buying  or 
selling  of  goods  or  merchandise  or  dealing  in 
the  purchase  or  sale  of  commodities."  In  re 
Surety*&  Guarantee  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  9  Am.  B.  R,  129,  121  Fed.  73. 

188.  In  re  Tecopa  Kining  &  Smelting 
Co.  (D.  C,  Cal.),  6  Am.  B.  R.  260,  110  Fed. 
IfiO;  In  re  Keystone  Coal  Co.  (D.  C,  Pa.), 
6  Am.  B.  R.  377,  109  Fed.  872;  McNamara 
V.  Helena  Coal  Co.  (D.  €.,  AVa.),  5  Am. 
B.  R.  48;  In  re  Woodside  Coal  Co.  (D.  C, 
Pa.),  5  Am.  B.  R.  186,  105  Fed.  56;  In  re 
Chicago-Joplin  Lead  &  Zinc  Co.  (D.  C,  Mo.), 
4  Am.  B.  R.  712,  104  Fed.  67;  In  r«  Rollins 
Gold  &  Silver  Mining  Co.  (D.  C,  N.  Y.),  4 
Am.  B.  R.  327,  102  Fed.  982;  In  re  Elk  Park 
Mining  &  M.  Oo.  (D.  C,  Col.),  4  Am.  B.  R. 
131,  101  Fed.  422. 
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purpose  of  selling  or  reducing  it  or  working  it  up  into  a  salable  article  was 
subject  to  adjudication.  The  word  "mining"  as  used  in  the  original  act 
-WBs  sufficiently  broad  in  its  meaning  to  include  the  quarrying  of  slate,  granite 
and  stone.  ^® 

189.  Matter     of     Matthews     CoMolidated  Mass.),   16   Am.   B.   R.   823,   147    Fed.   279; 

Slate  Co.  (€.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  Burdick   v.   IMllon,   16   Am.   B.   R.  407,   144 

407,  144  Fed.  737,  affg.  16  Am.  B.  R.  360;  Fed.  737. 
In  re  Quincy  Granite  Quarries  Co.   (D.  €., 
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PARTNERS. 

§  5.  Partners. — a  A  partnership,  during  the  continuation  of  the 
partnership  business,  or  after  its  dissolution  and  before  the  final  set- 
tlement thereof,  may  be  adjudged  a  bankrupt. 

h  The  creditors  of  the  partnership  shall  appoint  the  trustee:  in 
other  respects  so  far  as  possible  the  estate  shall  be  administered  as 
herein  provided  for  other  estates. 

c  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the 
partners  may  have  jurisdiction  of  all  the  partners  and  of  the  adminis- 
tration of  the  partnership  and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the  partnership 
property  and  of  the  property  belonging  to  the  individual  partners. 

e  The  expenses  shall  be  paid  from  the  partnership  property  and 
the  ^  individual  property  in  such  proportions  as  the  court  shall 
determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appro- 
priated to  the  payment  of  the  partnership  debts,  and  the  net  proceeds 
of  the  individual  estate  of  each  partper  to  the  payment  of  his  indi- 
vidual debts.  Should  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  payment  of  the 
partnership  debts.  Should  any  surplus  of  the  partnership  property 
remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of 
their  respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership 
estate  against  the  individual  estates,  and  vice  versa,  and  may  marshal 
the  assets  of  the  partnership  estate  and  individual  estates  so  as  to 
prevent  preferences  and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  part- 
nership being  adjudged  bankrupt,  the  partnership  property  shall  not 
be  administered  in  bankruptcy,  unless  by  consent  of  the  partner  or 
partners  not  adjudged  bankrupt;  but  such  partner  or  partners  not 
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adjudged  bankrupt  shall  settle  the  partnership  business  as  expe- 
ditiously as  its  nature  will  permit,  and  aocount  for  the  interest  of  the 
partner  or  partners  adjudged  bankrupt. 


Analogous  proYisioiiB:    In  IT.  S.:     Act  of  1867,  §  36;  R.  S.,  f  5121;  Act  of  1841,  f  14. 

In  Eng.:     Act  of  1883,  §{110,  112,  113,  115;  General  Rules  258-270. 
Crott-references:     To  the  law:     SS  1(19),  2(1),  3,  4,  6,  7,  8,  18,  10,  32,  and  59. 

To  the  General  Orders:    VIII,  and  generally  to  V,  VI,  VII,  and  IX. 

To  the  Forma:    Nob.  1  and  2. 


SYNOPSIS   OF   SECTION. 

PARTIVBRS. 

L  Bankrupt  Partnership,  166. 

a.  Hidorical  and  general,  166. 

b.  What  constitutes  a  partnership,  167. 

(1)  Definition,  167. 

(2)  Partnerships  affected  by  act,  167. 

c.  The  entity  doctrine,  168. 

(1)  In  general,  168. 

(2)  Application  op  doctrine,  168. 

(3)  Effect  of  doctrine  on  rights  of  partners  and  creditors, 

169. 

d.  Receivership  as  act  of  bankruptcy,  170. 

IL  When  a  Partnership  May  be  Adjudged  Bankrupt,  171. 

a.  Statutory  provision,  171. 

b.  Acts  of  bankruptcy  by  a  partnership,  172. 

(1)  In  general,  172. 

(2)  Commission  of  act  of  bankruptcy  by  one  partner,  172. 

(3)  What  constitutes  acts  of  bankruptcy,  173. 

c.  Insolvency,  173. 

d.  Death,  insanity,  or  infancy  of  a  partner,  175. 

(1)  Death  of  partner,  175. 

(2)  Insanity  of  partner,  175. 

(3)  Infancy  of  partner,  176. 

(4)  Exemption  of  partner,  176, 

TTT-  Practice  Before  Adjudication,  176. 

a.  In  general,  176. 

b.  Petition  by  partners  where  aU  do  not  join,  177. 

(1)  In  general,  177. 

(2)  Rights  op  non^oining  partner,  177. 

(3)  Intervention  by  creditors,  178. 

c.  Form  of  petition,  17S. 
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IV.  Adjudication,  179. 

a.  In  general^  179. 

b.  Effed  of  adjudicaiion  on  discharge,  180. 

(1)  In  general,  180. 

(2)  dischabge  of  partnebship  debts,  181. 

V.  Jurisdiction  Where  Partners  are  Domiciled  in  Different  Districts,  182. 
VI.  Trustees  of  Bankrupt  Partnerships,  183. 

a.  In  general,  183. 

b.  Choice  of  trustees,  183. 

c.  Powers  in  respect  to  individual  estates,  183. 

d.  Separate  accounts,  184. 

e.  Expenses  and  fees,  184. 
Vn.  Provability  of  Debts,  184. 

a.  In  general,  184. 

b.  Claims  of  partnership  against  individual  partners  and  vice  versa,  184. 

(1)  Statutory  provision,  184. 

(2)  Prior  payment  of  creditors,  18S. 

(3)  Subrogation  of  partner,  186. 
Vm.  Marshalling  Assets,  and  Distribution,  186. 

a.  So  as  to  prevent  preferences,  186. 

b.  Marshalling  estate  of  unadjiulicated  partner  against  his  consent,  187. 

c.  Distribution,  188. 

(1)  In  general,  188. 

(2)  Partnership  and- individual  creditors,  189. 

(3)  Effect  of  waiver  or  release  prior  to  bankruptcy,  190. 

(4)  Solvency  of  partners;  no  firm  assets,  190. 

d.  What  are  firm  assets  and  what  are  individual  assets,  192. 

e.  Firm  debts  and  individual  debts,  193. 

(1)  In  general,  193. 

(2)  Commercial  paper;  firm  as  biaker  or  indorser,  194. 

(3)  Partner  signing  individual  name,  195. 

(4)  Assumption  of  partnership  debts,  196. 

(5)  Assumption  of  individual  debts,  197. 

f .  Proof  against  and  dividends  from  eadi  estate,  197. 
IZ.  Where  One  or  More  Partners  are  Solvent,  198. 

a.  In  general,  198. 

b.  Waiver  of  consent,  198. 

c.  Application  and  effect  of  subsection,  199. 


L  BANKRUPT  PARTNERSHIP. 

a.  Historical  and  general.— General  Order  VIII,  relating  to  proceedings 
in  partnership  cases,  should  be  read  in  connection  with  this  section.^  All 
bankruptcy  laws  have  specific  provisions  regulating  the  adjudication  of  part- 
nerships and  the  interrelation  of  the  debts  and  assets  of  the  partnership  and 
its  members.     The  English  statute  here  resembles  our  present  and  past  laws; 

1.  See    General     Orders    in     Bankruptcy,      VIII,  post. 
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the  interpretation  of  the  two  statutes  is  not,  however,  always  identical  Sec- 
tion 36  of  our.  law  of  1867  is  strikingly  similar  to  §  14  of  its  predecessor 
of  1841.  The  present  section  espresses  in  fewer  words  all  that  those  sections 
did,  and  something  more. 

b.  What  conttitntes  a  partnership. —  (l)  Definition. —  The  term  "  partner- 
ship "is  not  specifically  defined  in  this  act  By  §  1  (19)  it  is  included  in 
the  meaning  of  the  term  "  person"  and  it  is  also  provided  in  §  1  (6)  that 
^^  corporations  "  include  '^  limited  or  other  partnership  associations  organized 
under  laws  making  the  capital  subscribed  alone  responsible  for  the  debts  of 
the  association." 

(2)  Partnershi^b  affected  bt  act. —  The  section  under  discussion 
applies  only  to  general  partnerships.  It  does  not  extend  to  partnerships  by 
estoppel  but  such  as  are  partnerships  as  to  creditors  only,^  The  existence  of 
a  partnership  must  be  shown  to  be  an  actual  status,  valid  as  against  creditors, 
and  not  a  status  created  by'estoppel  against  a  former  partner.*  Under  all 
the  cases  it  is  necessary  in  order  to  proceed  to  adjudication  that  an  actual 
partnership  be  shown.*  The  provisions  of  the  section  relate  to  a  partnership 
between  the  parties  where  there  may  be  both  joint  and  individual  assets.'  The 
mere  "holding  out"  of  a  person  to  be  a  partner  is  not  of  itself  sufficient  to 


%.  In  re  Kenney  (D.  C,  N,  Y.),  3  Am. 
B.  R.  353,  97  Fed.  554;  Lott  v.  You^  (C  C 
A.,  9th  Cir.).  6  Am.  B.  R.  436,  109  Fed.  79S. 
Afl  to  what  is  a  partnership,  see  In  re  Beek- 
with  (D.  C,  Pa.),  12  Am.  B.  R.  463,  130 
Fed.  475;  In  re  Alden  (Ref.,  Ohio),  16  Am. 
B.  R.  362.    See  Am.  Bankr.  Dig.  |  134. 

A  partnership  is  a  "person"  under  the 
definition  in  §  1(19)  and  may  he  adjudged  a 
bankmpt  irrespective  of  any  adjudication 
against  the  individual  m«nbers.  Mills  v.  J. 
H.  Fisher  &  Co.  (C.  C  A.,  6th  Cir.),  20  Am. 
B.  R.  237,  159  Fed.  897. 

8.  Status  at  time  of  filing  petition.— 
In  the  case  of  In  re  Pinson  (D.  C,  Ala.), 
24  Ami.  B.  R.  804,  180  Fed.  787,  the  court 
said:  ''The  existence  of  a  partnership 
within  the  meaning  of  this  section  is  its 
actual  status,  as  distinguished  from  a 
status  created  by  estoppel  against  a  iorm&r 
partner.  If  it  has  been  dissolved  by  the 
partners  inter  seae  ^before  the  fifling  of  the 
petition,  it  is  not  thereafter  an  existing 
partnership,  and  the  proceedings  in  bank- 
rnptcy  cannot  be  said  to  have  been  in- 
stituted 'during  the  continuation  of  the 
partn^flhip  business,'  nor  can  debts  created 
thereafter  by  the  continuing  partner  be  con- 
sidered partnership  debts.  The  jurisdiction 
of  the  bankruptcy  court  to  adjudicate  and 
administer  attuohes  only  upon  the  showing 
of  tiie  actually  existing  partnership,  con- 
stitnting  a  legal  entity  at  the  time  of  the 
filing  of  the  ]^ition." 

Rule  in  Montana. —  The  rule  of  law  thai 
▼here  there  is  no  partnership  in  fact,  there 
can  be  ncme  as  to  third  persons,  unless  the 
party  sought  to  be  held  as  a  partner  has, 
by  his  acts,  put  himself  in  euch  a  position 
that  he  is  estopped  from  denying  that  he  is  a 
partner,  obtains  in  the  State  of  Montana. 
Lott  V.  Young  (C.  C.  A.,  6th  Cir.),  6  Am. 
B.  R,  436,  109  Fed.  798. 


4.  In  re  Hudson.  Clothing  Co.  (D.  C, 
Me.),  17  Am.  B.  R.  826,  148  Fed.  305;  Rush 
T.  Lake  (C.  C.  A.,  9th  Cir.),  10  Am.  B.  R. 
456,  122  Fed.  561;  Buckingham  v.  First 
N«itl.  Bank  (C.  C.  A.,  6th  Cir.),  12  Am. 
B.  R.  465,  131  Fed.  192;  In  re  Beckwith  & 
Co.  (D.  C,  Pa.),  12  Am.  B.  R.  463,  130  Fed. 
475;  Lott  v.  Young  (C.  C.  A.,  9th  Cir.),  6 
Am.  B.  R.  436,  109  Fed.  798 ;  BufiTalo  Milling 
Co.  V.  Lewisburg  Dairy  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  279,  159  Fed.  319. 

An  association  formed  for  the  purpose  of 
dealing  in  real  estate,  taking  title  thereto 
in  the  name  of  a  trustee  under  a  trust  deed 
wherein  the  members  agreed  to  share  in 
the  profits  and  losses,  is  a  partnership. 
Matter  of  Alden  (Ref.,  Ohio),  16  Am.  B.  R. 
362.  Wihere  two  persons  intending  to  form 
a  corporation,  which  was  never  organized, 
associate  themselves  in  a  mercantile  busi- 
ness, one  contributing  goods  and  the  other 
cash)  which  was  deposit^  in  bank  and  used 
for  the  business,  there  is  a  partnership  in 
fact,  which  may  be  adjudicated  bankrupt. 
Manson  v.  Williams  (C.  C.  A.,  Ist  Cir.),  18 
Am.  B.  R.  674,  }53  Fed.  525,  aflfg.  17  Am. 
B.  R.  826,  148  Fed.  305,  affd.  213  U.  S.  453, 
22  Am.  B.  R.  22,  53  L.  £d.  869. 

Proof  of  ezistmoe  of  partnership. —  To 
justify  the  adjudication  of  a  member  of  a 
firm  as  a  partner  there  must  be  evidence 
from  which  the  court  may  find  as  a  fact  that 
such  member  was  a  partner;  it  is  insuflScient 
that  to  various  creditors  such  member  had 
held  himself  out  as  a  partner,  because  while 
an  estopnel  may  give  rights  to  those  who 
were  misled,  in  order  to  give  rights  to  all 
credtors  he  must  be  in  fact  a  partner.  Mat- 
ter of  Kaplan  (C.  C.  A.,  7th  Cir.),  37  Am. 
B.  R.  104,  234  Fed.  866. 

5.  In  re  Kenney  (D.  C,  N.  Y.),  3  Am. 
B.  R.  353,  97  Fed.  654. 
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bring  the  allied  partnership  within  the  act^  With  this  limitation,  however, 
the  State  decisions  on  partnership  law  seem  controlling.  An  unincorporated 
company  doing  business  as  a  private  bank  imder  a  State  law  giving  it  some  of 
the  privileges  of  a  corporation  is,  nevertheless,  a  partnership.^  The 
fact  that  one  person,  having  the  title  to  real  estate  in  his  own  name,  pays 
some  portion  of  the  income  thereof  to  another  person  does  not  establish  that 
they  are  partners.^  A  partnership  which  has  ceased  to  exist,  but  has  remaining 
assets  and  debts,  is  considered  as  subsisting  as  to  its  creditors  until  its  property 
is  subjected  to  the  satisfaction  of  their  debts.^ 

c.  The  entity  doctrine. —  (1)  In  general. — A  partnership  now  is  something 
other  than  that  under  the  law  of  1867.  There  the  words  were,  "  two  or  more  per- 
sons who  are  partners  in  trade."  Now  it  is  "a  partnership  "  that  "  may  be 
adjudged  a  bankrupt"  This  phrasing,  coupled  with  other  clauses,  has  led  to 
the  doctrine  that  a  partnership  is  in  bankruptcy  a  legal  entity^^ — a  joint 
relation  where  the  identity  of  the  members  has  been  lost  —  and  that,  there- 
fore, the  individuals  and  the  partnership  are  entities  separate  and  distinct 
from  each  other.^^ 

(2)  Application  op  doctbine. — A  partnership  being  a  distinct  entity,  it 
owns  its  property  and  owes  its  debts  apart  from  the  individual  property  of 
its  members  which  it  does  not  own,  and  apart  from  the  individual  debts  of 
its  members  which  it  does  not  owe.  It  may  be  adjudged  bankrupt,  although 
the  partners  who  compose  it  are  not  so  Adjudicated."    In  other  words,  the  firm 


6.  Jones  v.  Burnham,  WilliamB  &  Co.  (C 
C.  A.,  3d  Cir.),  16  Am.  B.  R.  85,  138  Fed. 
986. 

7.  Burkhart  v.  German-American  Bank 
(D.  a,  Ohio),  14  Am.  B.  R.  222,  187  Fed. 
968. 

8.  In  re  Lamon  (D.  C,  N.  Y.),  22  Am. 
B.  R.  636,  171  Fed.  616. 

9.  Holmes  v.  Baker  &  Hamilton  (€.  G.  A., 
9th  Cir.),  20  Am.  B.  R.  262,  160  Fed.  922;  In 

.   re  Hirsch  (D.  C,  N.  Y.),  3  Am.  B.  R.  44,  97 
Fed.  571. 

10.  See  In  re  Meyers  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  559,  98  Fed.  976;  In  re  Stein 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  536,  127 
Fed.  647;  In  re  McLaren  (D.  C,  N.  Y,),  H 
Am.  B.  R.  141,  126  Fed.  835;  In  re  Perley 
(D.  C,  Mo.),  16  Am.  B.  R.  54,  138  Fed.  927. 
6ee  cases  cited  under  following  notes  and  in 
Am.  Bankr.  IMg.,  |  133. 

11.  In  re  Sanderlin  (D.  C,  N.  Car.),  6 
Am.  B.  R.  384,  109  Fed.  857;  In  re  MoMur- 
trey  (D.  C,  Tex.),  16  Am.  B.  R.  427,  142 
Fed.  853. 

The  partnership  is  an  entity  for  certain 
purposes,  but  not  necessarily  to  avoid  con- 
sideration of  the  available  resources  of 
solvent  partners  in  determining  the  bank- 
ruptcy of  the  partnership.  Francis  v.  McNeal 
228  U.  S.  696,  700,  30  Am.  B.  R.  244,  57 
L.  Ed.  1029;  Matter  of  Samuels  and  Leseer 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  436,  216 
Fed.  845. 

12.  In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  577,  167  Fed.  363.  The 
following  cases  are  cited  as  establishing 
this  proposition:  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  Stein  &  Co. 


(C.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  536,  538. 
127  Fed.  647,  62  C.  C.  A.  272;  In  re  Mercur 
(C.  C.  A.,  3d  Cir.),  10  Am.  B.  R.  505,  122  , 
Fed.  384,  58  C.  C.  A.  472;  In  re  Farley 
(D.  C,  Va.),  8  Am.  B.  R.  266,  116  Fed.  359; 
In  re  Sanderlin  (D  C,  N.  C),  6  Am.  B.  R. 
384,  109  Fed.  867;  Green  River  Deposit 
Bank  v.  Craig  (D.  C,  Ky.),  6  Am.  B.  R. 
381,  110  Fed.  137;  In  re  Hale  (D.  C,  N.  C), 
6  Am.  B.  R.  35,  107  Fed.  432;  Strause  v. 
Hooper  (D.  C,  N.  C),  6  Am.  B.  R.  225,  105 
Fed.  690;  In  re  Barden  (D.  C,  N.  C),  4 
Am.  B.  R.  31,  101  Fed.  663;  In  re  Meyer 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  659,  98 
Fed.  976,  39  C.  C.  A.  368;  In  re  Russell 
(D.  C,  Iowa),  3  Am.  B.  R.  91,  97  Fed.  32; 
In  re  MoFaun  (D.  C,  Io\^a),  3  Am.  B.  R. 
66,  96  Fed.  592;  In  re  Meyers  (D.  C,  N.  Y.), 
2  Am.  B.  R.  707,  96  Fed.  408 ;  In  re  Cebalos  & 
Co.  (D.  C.,  N.  J.),  20  Am.  B.  R.  459,  464,  161 
Fed.  445;  Matter  of  Everybody's  Market 
(D.  C.  Okl.),  21  Am.  B.  R.  925,  173  Fed. 
492;  In  re  Junck  &  Balthazard  (D.  C,  W. 
Va.),  22  Am.  B.  R.  298,  169  Fed.  481. 

A  partnership  is  a  distinot  entity,  a  "  per- 
son" under  §  1(19).  Mills  v.  Fisher  &  Co. 
(C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237,  239, 
169  Fed.  897. 

The  adjudication  of  «  partnership  draws 
to  the  court  for  administration  the  indi- 
vidual estate  of  the  partners,  thouga  as 
individuals  they  have  not  been  adjudicated. 
Matter  of  Latimer  (D.  C,  Pa,),  23  Am.  B. 
H.  388,  174  Fed.  824;  In  re  Stokes  (D.  C, 
Pa.),  6  Am.  B.  R.  262,  106  Fed.  312;  Compare 
Matter  of  Samuels  ft  Lesser  (C.  C.  A.,  2d 
Cir.),  82  Am.  B.  R.  436,  216  Fed,  846,  revg. 
30  Am.  B.  R.  203,  207  Fed.  196. 
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must  petition  or  be  petitioned  against;  if  the  latter,  the  firm,  or  a  member 
of  it  acting  within  the  scope  of  the  partnership,  must  have  committed  the  act 
of  bankruptcy;  and,  if  ^adjudication  follows,  the  firm,  so  nomine,  must  be 
adjudicated.^^  Under  this  principle  a  partnership  as  an  entity  may  be 
adjudged  to  be  a  bankrupt,  irrespective  of  any  adjudication  against  the  indi- 
vidual members." 

(3)  Effect  of  doctkine  on  eights  of  partners  and  creditors. —  This 
doctrine  is  essentially  different  from  that  of  the  English  law,  where  even  if 
the  firm  be  proceeded  against,  the  adjudication  must  be  against  the  partners 
individually.^*  Our  law  and  practice,  prior  to  the  present  statute,  were  to 
the  same  effect.  This  new  doctrina  of  entity,  however,  has  already  led  to 
some  decisions  of  far-reaching  importance,  and  should  be  kept  continually  in 
mind  by  the  student  or  practitioner  who  would  understand  one  of  the  most 
confusing  branches  of  the  law  of  bankruptcy.^®  The  entity  doctrine  permits 
of  the  adjudication  in  bankruptcy  of  a  partnership  gne  of  the  members  of 
which  is  insane,*^  but  will  not  justify  an  adjudication  where  some  of  the 
alleged  members  deny  the  existence  and  composition  of  the  partnership.^® 


Opposition  to  entity  doctrine. —  In  the 
caae  of  In  re  Forbes  (D.  C,  Mnae.),  11  Am- 
B.  R.  787,  128  Fed.  137,  "For  some  pur- 
poses a  partnership  has  been  treated  as  an 
eivfcity  apart  from  the  partners;  for  other 
pni^KMes  it  has  been  treated  as  a  congeries 
to  partners.  (Some  courts  have  suggested 
that  Ishe  Act  of  1898  has  adopted  for  bank- 
rupt<7  the  theory  of  an  entity  separate  from 
the  partners.  Yet  this  treatment  of  a  part- 
nerndp  is  irreconcilable  with  other  provi- 
sions of  the  statute.  Section  5-h  of  the  act 
provides  that  the  partnership  property  (ex- 
cept in  case  of  consent)  shaU  not  be  ad- 
ministered in  bankruptcy  unless  all  the 
partners  are  «idjudged  bankrupt.  This  is 
m  effect  a  provision  that  the  partnership 
^aU  not  be  made  bankrupt,  except  by  tiie 
adjudication  of  all  its  partners.  Adjudica- 
tion without  accompanying  distribution  of 
the  bankrupt  estate  would  be  worse  than  a 
▼ain  form,  for  it  would  confuse  inextricably 
questions  of  preference,  lien,  attachment 
and  the  like.  .  .  .  Section  5-ib  contem- 
plates that  the  adjudication  under  a  joint 
petition  shall  be  both  joint  and  several.  If 
the  adjudication  were  joint  only,  there 
would  be  no  object  in  providing  that  the 
joint  creditors  alone  shall  elect  the  truetee. 
Still  again,  section  6-c  gives  to  the  court 
which  has  jurisdiction  of  one  partner  *  juris- 
diction of  all  the  partners'  and  says  nothing 
about  jurisdiction  of  the  partnership  ar  an 
entity.  Head  as  a  whole.  Form  No.  2  agrees 
with  section  5-h,  and  not  with  the  theory  of 
entity.  It  is  in  terms  the  petition  of  indi- 
viduals. It  sets  out  that  they  owe  debts 
w^hich  they  cannot  pay  and  that  they  desire 
the  benefits  of  the  nankrupt  act."  And  see 
Abbott  V.  Anderson,  265  111  285,  33  Am.  B.  R. 
383,  106  N.  E.  782. 

IS.  Where  th6re  is  no  adjudication  against 
the  firm,  assets  may  not  be  administered  by 
the  bankruptcy  court,  if  there  be  one  member 
not  adjudicated,  unless  he  consent.  In  such 
the  unadjudicated  partner  has  the  right 


to  wind  up  the  firm,  paying  over  only  the 
share  of  the  bankrupt  partner  to  his  trustee. 
Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B,  R.  237,  159  Fed.  897. 

14.  Mills  V.  Fisher  &  Ck).  (G.  O.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  159  Fed.  897; 
Matter  of  Union  Bank  (C.  C.  A.,  6th  Cir.), 
25  Am.  B.  R.  148,  184  Fed.  224,  in  which 
ease  the  court  eaid:  "The  difference  in 
this  regard  between  section  5  of  the  present 
bankruptcy  act  on  the  one  hand,  and  sec- 
tion 14  of  the  act  of  1841,  and  section  36  of 
the  act  of  1867  on  the  other,  is  enough  to 
show  that  Congress  intended  by  the  present 
aict  to  treat  partnerships  as  entities,  dis- 
tinct from  their  members,  for  the  purpose 
at  least  of  permitting  partnerships  to  be 
adjudicated  bankrupts  either  through  vol- 
untary or  involuntary  proceedings."  In  re 
Meyer  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  659, 
98  Fed.  976;  Matter  of  Hansley  &  Adams 
(D.  C,  Oal.)  36  Am.  B.  R.  1,  228  Fed.  564, 
holding  that  a  partnership  is  an  entity  to  the 
extent  that  it  may  be  declared  a  voluntary  or 
an  involuntary  bankrupt  without  the  neces- 
sity of  the  individual  partners  being  adjudi- 
cated bankrupts. 

15.  Act  of  1883,  §  115;  General  Rules  264. 

16.  In  re  Pinous  (D.  C,  N.  Y.),  17  Am. 
B.  R.  331,  337,  147  Fed.  621,  in  which  the 
court  said :  "  The  right  to  proceed  in  bank- 
ruptcy against  a  partnership  ais  a  legal  en- 
tity is  new,  and  before  the  act  of  1898  was 
unheard  of."  For  interesting  case  relative 
to  the  result  of  a  literal  application  of  the 
doctrine  of  entity  to  partnerships  in  bank- 
ruptcy, see  In  re  Forbes  (D.  C,  Mass.),  11 
Am.  B.  R.  787,  128  Fed.  138. 

17.  In  re  Stein  &  Co.  (C  C.  A.,  7th  dr.), 
11  Am.  B.  R.  636,  127  Fed.  547. 

18.  In  re  McLaren  (D.  C,  N.  Y.),  11  Am. 
B.  R.  141,  125  Fed.  835. 

Adjudication  of  indlyidual  as  partner. — 
When  no  petition  in  bankruptcy  has  been 
filed  against  him,  an  individual  who  asserts 
under  oath  that  he  is  not  a  partner  cannot 
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This  doctrine  prevents,  in  considering  the  value  of  the  partnership  property, 
the  including  of  the  homestead  of  one  of  the  partners  in  the  assets.^  The 
recognition  and  application  of  this  doctrine'  does  not  modify  in  any  way  the 
established  rule,  fixing  the  substantive  rights  of  creditors,  irrespective  of  the 
partnership  and  of  its  individual  members.^  The  full  force  and  application 
of  the  doctrine  is  in  connection  with  the  adjudication  of  the  partnership, 
separate  and  distinct  from  the  adjudication  of  the  several  partners. ^^  The  rule 
seems  firmly  established  that  the  partnership  as  a  distinct  entity  may  be 
adjudicated  a  bankrupt,  without  a  proceeding  being  prosecuted  against  the 
other  members  of  the  partnership,  and  on  the  other  hand  proceedings  may  be 
instituted  against  the  individual  members  of  the  partnership  without  in  any 
way  involving  the  partnership  itself.^ 

.  d.  Receiyersliip  as  act  of  bankruptcy. —  Under  the  original  law,  following 
the  analogy  of  the  corporation  cases,  it  was  held  that  the  consent  to  or  the 


be  sumiparily  (adjudicated  a  partner  in  an 
Inquiry  before  a  referee  in  bankruptcy  to 
which  he  doee  not  consent.  Matter  of 
Samuels  and  Lesser  (G.  0.  A.,  2d  Cir.),  32 
Am.  B.  R.  436,  215  Fed.  S45,  revg.  30  Am. 
B.  R.  293,  207  Fed.  196. 

19.  In  re  McMurray  (D.  C,  Tex.),  16 
Am.  B.  R.  427,  142  Fed.  853.  Thia  doctrine 
has  been  carried  even  so  far  as  to  require 
the  payment  of  the  statutory  fees  for  part- 
nerships and  each  of  the  individuals  m  In 
re  Barden  (D.  C,  N.  C),  4  Am.  B.  R.  31, 
101  Fed.  663,  and  In  re  Farley  (D.  C,  Va.), 
8  Am.  B.  R.  266,  116  Fed.  359,  though  the 
soundness  of  these  rulings  has  'been  fre- 
quently challenged. 

80.  Matter  of  Union  Bank  (0.  0.  A.,  6th 
Cir.),  26  Am.  B.  R.  148,  184  Fed.  224. 

Notwithstanding  the  entity  doctrine  "the 
fact  remains  as  true  as  ever  that  partner- 
ship debts  are  debts,  of  members  of  tuie  firm, 
ana  that  ihe  individual  liability  of  the  mem- 
bers is  not  collateral  like  that  o>f  a  surety, 
but  primary  and  direct,  whatever  privities 
there  may  be  in  the  marshalling  of  ajssets." 
Mr.  Justice  Holmes  in  Francis  v.  McNeal, 
228  U.  6.  695,  30  Am.  B.  R.  244,  57  L.  Ed. 
1029,  affg.  26  Am.  B.  R.  665,  186  Fed.  481, 
108  C.  C.  A.  459. 

81.  Adjudication  of  partnership  apart  from 
members. —  Mills  v.  Fiflher  ^  Co.  (C.  C  A., 
6th  car.),  23  Am.  B.  R.  237,  159  Fed. 
897,  in  which  case  the  court  held  that  the 
partnership  as  an  entity  may  be  adjudged  to 
be  a  bankrupt,  irrespective  of  any  adjudica- 
tion againet  the  individual  members;  In  re 
Bertenehaw  (C.  C,  8th  Cir.),  19  Am.  B.  R. 
577,  157  Fed.  363,  in  which  case  the  court 
said:  "The  uniform  current  of  authority  is 
that  under  this  act  a  partnership  is  a  dis- 
tinct entity,  separate  from  the  mdividuals 
who  compose  it;  that  it  owns  its  property 
and  owes  its  debts  which  are  respectively 
separate  and  distinct  from  the  individual 
property  and  the  individual  debts  of  its 
partners,  and  that  the  adjudication  of  the 
partnership  a  bankrupt  apart  from  or  in 
addition  to  the  adjudication  of  its  partners 
bankrupts  is  indispensable  to  the  jurisdic- 


tion of  the  court  of  bankruptcy  to  adminis- 
ter the  partnership  property."  See  Fidelity 
Trust  Co.  V.  Gaskell  (C.  C.  A.,  8th  Cir.),  28 
Am.  B.  R.  4,  195  Fed.  865,  in  which  the  court 
said:  ''A  partnership  is  a  distinct  entity,  a 
perfi(Mi  separate  from  tiie  partners  who  com- 
pose it  and  from  all  other  partnerships.  It 
owns  its  property  apart  from  the  individual 
property  of  rts  menA)ers  and  apart  from  the 
property  of  every  other  partnership  of  which 
any  of  its  members  happen  to  be  members 
and  it  owes  its  debte  apart  from  the  indi- 
vidual debts  of  its  members,  and  from  the 
debts  of  other  partnerships  of  which  any  of 
its  men:]A)ers  are  members.  ...  A  receiver 
or  trustee  of  a  partnership  adjudged  a  bank- 
rupt is  not  the  receiver .  or  trustee  of  the 
property  of  another  unadjudicated  partner- 
ship in  which  the  members  of  the  bankrupt 
partnership  were  also  mem!bei«,  and  he  has 
no  more  right  to  seize  or  to  administer  such 
property  than  he  has  to  take  and  distribute 
the  property  of  any  other  stranger."    , 

88.  Am.  Steel  &.  Wire  Co.  v.  Coover 
(Okla.,  Sup.  Ct.),  27  Okl.  131,  25  Am.  B.  R. 
58,  111  Pac.  217,  citing  In  re  Meyer  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976, 
39  C.  C.  A.  368;  In  re  Stein-A  Co.  (C  C.  A, 
7th  Cir.),  11  Am.  B.  R.  536,  127  Fed.  647, 
62  C.  C.  A.  272.  In  re  Bertenshaw  (C.  C.  A., 
8th  Cir.),  19  Am.  B.  R.  577,  157  Fed.  363; 
Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.),  26 
Am.  B.  R.  555,  186  Fed.  481,  108  C.  C.  A. 
459,  holding  that  a  partnership  is  a  legal 
entity  that  may  be  adjudged  a  bankrupt 
either  in  a  voluntary  or  an  involuntary  pro- 
ceeding irrespective  of  the  adjudication 
against  any  of  its  memibers,  but  where  in  an 
involuntary  proceeding  an  act  of  bankruptcy 
charged  involves  the  inflolvency  of  the  part- 
nership there  can  be  no  adjudication  unless  it 
and  all  its  members  are  insolvent;  affd.  228 
U.  S.  695,  30  Am.  B.  R.  244,  57  L.  Ed.  1029, 
and  see  In  re  City  Contracting  &  Bldg.  Co. 
(D.  C,  Hawaii),  30  Am.  B.  R.  133;  Matter 
of  Samuels  and  Lesser  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  436,  215  Fed.  845,  revg.  30  Am. 
B.  R.  293,  207  Fed.  195. 
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appointment  of  receivers  of  a  partnership  was  not  an  act  of  bankruptcy.^ 
This  is  no  longer  true.  Section  3-a  (4),  as  amended,  means  that  the  appoint- 
ment of  a  receiver  of  an  insolvent  partnership  is  an  act  of  bankruptcy.^ 


n.  WHE>N  PAHTNBRSHIP  MAY  BE  ADJUDGED  BANERUPX. 

a.  Statutory  provisioiL. —  The  stattite  provides  that:  **A  partner^ip  during 
the  continuation  of  the  partnership  business  or  after  its  dissolution  and  before 
the  final  settlement  thereof  may  be  adjudged  a  bankrupt."  During  the  con- 
tinuation of  the  partnership  business  the  partnership  may  be  adjudged  bank- 
rapt  The  limitation  of  the  filing  of  petitions  by  or  against  a  partnership 
found  in  the  words  "after  the  dissolution  and  before  the  final  settlement 
thereof,"  is  of  little  importance.  It  has  been  held  that  there  can  be  no  final 
settlCTQent  until  all  the  debts  are  paid.^  The  partnership  affairs  are  unsettled 
within  the  meaning  of  this  provision  so  long  as  partnership  debts  are  left 
unpaid.^®  It  is  doubtless  true  that  the  existence  of  assets  is  not  essential  to 
a  partnership  adjudication.  It  has  been  questioned  whether  a  partner  can 
in  an  individual  proceeding,  secure  a  discharge  that  will  be  effective  against 
his  partnership  liability.^  If  this  be  so,  it  may  be  questioned  whether  either 
the  bankrupt  or  his  creditors  would  be  beneficially  affected  by  the  adjudication 
of  a  partnership  which  has  no  assets.  «  The  only  benefit  to  accrue  to  the 
creditors  of  the  firm  would  be  the  appointment  of  a  trustee  who,  in  the  exercise 
of  the  powers  conferred  upon  him,  might  cRscover  assets  of  the  firm  which 
had  not  been  disclosed.^  In  other  words,  the  limitation  stated  above  may, 
in  actual  practice,  where  the  partnership  has  no  assets,  amount  to  an  absurdity. 
In  other  respects  the  limitation  is  declaratory  of  the  law.  The  mere  disso- 
lution ^of  a  copartnership  does  not  destroy  its  existence  as  to  its  creditors. 
It  was  otherwise  under  the  law  of  1867.^  But  even  after  dissolution  a  part- 
nership may  not  be  adjudicated  a  bankrupt  so  long  as  there  is  a  solvent 


tt.VMGaro  y.  Bank  (€.  €.  A.,  6th  Cir.), 
4  Am.  B.  R.  474,  103  Fed.  436;  Davis  v. 
Sterens  (D.  €.,  S.  Dak.),  4  Am.  B.  R.  763, 
104  Fed.  235.  See  also  In  re  Mercur  (D.  C, 
Pa.),  8  Am.  B.  R.  275,  116  Fed.  655. 

si  Compare  discussion  under  {  3-a  (4), 
ante. 

W.  In  re  Levy,  etc.  (D.  C,  N.  Y.),  2  Am. 
B.  R.  21,  95  Fed.  812;  In  re  Meyers,  2  Am. 
B.  R.  707,  96  Fed.  408;  In  re  Hirech  (D.  0., 
N.  Y.),  3  Am.  B.  R.  344,  97  Fed.  571  But 
Royston  v.  Wies  (C.  C.  A.,  5th  Cir.),  7  Am. 

B.  R.  584,  112  Fed.  962,  seems  to  imply  that 
lapse  of  time  is  equivalent  to  a  settlement. 
Compare  Holmes  v.  Baker  &  Hamilton    (O. 

C.  A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 
922. 

M.  Settlement  of  affain. —  In  the  case  of 
In  re  Pinson  (D.  C,  Ala.),  24  Am.  B.  R. 
804,  180  Fed.  787,  the  court  said:  "The  act 
also  provides  for  the  adjudication  of  a  part^ 
Berslup  so  long  as  its  affairs  are  unsettled. 
If  there  are  outstanding  firm  debts  at  the 
time  of  .the  filing  of  the  petition  in  a 
requisite  amount,  a  proper  case  is  made  for 
adjudication,  the  other  elements  being 
present,  though  the  partnership  has  long 
ceased  to  do  business;  otherwise  not.  The 
partnership  affairs  are  imsettled  within  the 


meaning  of  this  section  so  long  as  partner- 
ship debts  are  left  unpaid.  Debts  which  are 
binding  upon  the  partners  only  bv  estom>el 
as  to  creditors  without  notice  of  dissolution 
are  not  firm  debts.  The  administration 
might  be  of  no  avail  if  there  were  no  assets, 
'partnership  or  individual,  for  distributon; 
out  the  jursdiction  of  the  court  to  adjudicate 
would  exist  nevertheless,  and  it  would  be 
properly  exercised  for  the  purpose  of  afford- 
ing opportunity  to  the  firm  creditors  through 
the  appointment  of  a  trustee  to  discover  such 
assets.' 

87.  See  discussion  and  cases  cited  under 
Section  Fourteen  of  this  work,  subtitle 
*' Application  for  Discharge;  Who  may  Ap- 
ply" See  also  In  re  Feigenbaum  .(D.  C, 
N.  Y.),  7  Am.  B.  R.  339,  151  Fed.  508. 

88.  In  re  Pinson  ( 0.  C,  Ala. ) ,  24  Am.  B. 
R.  804,  180  Fed.  787. 

89.  See  cases  cited  in  In  re  Hirsch  (1>.  C, 
N.  Y.),  3  Am.  B.  R.  344,  97  Fed.  571.  In  the 
case  of  Holmes  v.  Baker  k  Hamilton  (C.  0. 
A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 
922,  it  was  held  that  where  assets  or  debts 
of  a  partnership  remain  after  dissolution, 
the  partnership  is  considered  as  subsisting  as 
to  its  creditors,  until  its  property  js  subjected 
to  the  satisfaction  of  other  claims. 
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'member.^  The  individual  assets  of  members  of  a  firm  may  be  administered 
by  the  court  so  far  as  may  be  necessary  to  settle  the  partnership  affairs, 
although  such  members  are  not  individually  declared  to  be  bankrupt ^^ 

b.  Acts  of  bankruptcy  by  a  partnership. —  (l)  In  general. —  The  general 
rule  that  whatever  a  partner  does  within  the  scope  of  the  partnership  binds 
the  other  partners  applies  to  the  commission  of  acts  of  bankruptcy.  Since 
a  partnership  is  now  an  entity,  petitions  which,  under  the  previous  law,  would 
not  confer  jurisdiction  because  the  act  of  bankruptcy  was  not  conunitted  by  all 
the  partners,  are  now  sufficient.**^ 

(2)  Commission  op  act  of  bankruptcy  by  one  partner. —  Generally 
speaking,  the  commission  of  an  act  of  bankruptcy  as  to  the  partnership  prop- 
erty by  either  partner  amounts  to  an  act  of  bankruptcy  by  the  firm.^  An  act 
of  bankruptcy  by  a  single  partner  in  respect  to  partnership  property,  within 
the  legitimate  scope  of  his  authority,  will  bind  the  partnership  and  warrant 
an  adjudication ;  his  act  must  be  such  as  to  be  imputed  to  the  partnership.** 
For  instance  a  voluntary  assignment  of  all  the  assets  of  a  firm,  by  one  of  the 
partners,  constitutes  an  act  of  bankruptcy  for  which  the  firm  may  be  adjudged 
a  bankrupt,  for  the  reason  that  it  affected  the  partnership  business  and  dis- 
posed of  its  assets.^  If  the  act  pertains  to  individual  property  with  the  intent 
to  hinder,  delay  or  defraud  individual  creditors,  it  does  not  bind  the  partner- 
ship.'*    It  has  been  held  that  even%the  fifth  act  of  bankruptcy,  when  com- 


SO.  Matter  of  Younff  (D.  C,  Mass.),  35 
Am.  B.  R.  200,  223  Fed.  669. 

81.  Dickas  v.  Barnes  (C.  C.  A.,  6th  Cir.), 
16  Am.  B.  R.  666,  72  C.  C.  A.  261,  140  Fed. 
849;  Matter  of  Wing  Yick  Co.  (D.  G., 
Hawaii),  2  U.  6.,  D.  C.  Hawaii  259,  13  Am. 
B.  R.  757;  Abbott  v.  Anderson  (Sup.  Ct., 
111.).  265  111.  285,  33  Am.  B.  R.  383,  106  N. 
E.  782. 

82.  Compare  In  re  Richmond  Fed.  Cas. 
11,632. 

Scope  of  partnership. —  Where  the  act  com- 
plained of  was  in  the  scope  of  the  partner- 
ship business  it  may  constitute  an  act  of  the 
firm  and  'be'  sufficient  to  justify  the  adjudi- 
cation in  bankruptcy  of  the  firm.  In  -re 
Kereten  (D.  C,  Wis.),  6  Am.  B.  R.  516, 
110  Fed.  929;  In  re  Duguid  (D.  C,  N.  C), 
3  Am.  B.  R.  794,  100  Fed.  274;  In  re  Shapiro 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  106  Fed. 
839. 

83.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  559,  98  Fed.  976,  affg.  Bank  v.  Meyer 
(B.  C,  N.  Y.),  1  Am.  B.  R.  565,  92  Fed. 
896.  To  same  effect.  In  re  Grant  Bros. 
(D.  C,  N.  Y.),  5  Am.  B.  R.  837,  98  Fed. 
976;  In  re  Borelli  (D.  C,  Ct.),  16  Am.  B. 
R.  115,  142  Fed.  296;  In  re  Perlhefter  (D. 
C.,  N.  Y.),  25  Am.  B.  R.  576,  177  Fed.  299. 

84.  In  re  Perley  &  Hays  (D.  C,  Mo.),  15 
Am.  B.  R.  54,  138  Fed.  927;  In  re  Kersten 
(D.  C,  Wis.),  6  Am.  B.  R.  516,  110  Fed.  929. 

85.  Disposition  of  firm  assets  by  one 
partner. —  In  the  case  of  Yungbluth  v. 
Slipper  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R. 
265,  185  Fed.  773,  the  court  said:  "The 
only  question  which  requires  any  extended 
discussion  is  presented  by  the  contention  that 
the  appellant  could  not  be  adjudged  a  bank 
rupt  on  account  of  the  individual  act  of  bank- 


ruptcy of  his  copartner  Schafer  made  the 
assignment  for  creditors,  and  there  is  no 
proof  that  the  appellant  assented  to  it. 
There  can  be  no  doubt  that  Schafer's  act 
was  an  act  of  bankruptcy  for  which  the 
partnership  was  properly  adjudged  bank- 
rupt, for  it  was  an  act  which  affected  the 
partnership  business  and  disposed  of  the 
partnership  assets.  In  re  Meyer  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  569,  98  Fed.  976,  39 
C.  C.  A.  368;  In  re  Kersten  (D.  C,  Wis.), 
6  Am.  B.  R.  516,  110  Fed.  929;  In  re  Borelli 
(D.  C,  Ct.),  16  Am.  B.  R.  115,  142  Fed. 
296.  But  the  proceeding  in  this  case  was 
not  only  against  the  partnership,  but  was 
also  against  each  individual  member.  In 
some  of  the  decisions  it  has  been  said 
broadly  that  one  partner  may  not  be 
adjudged  bankrupt  for  the  act  of  his  co- 
partner, and  undoubtedly  the  statement  is 
true  as  to  certain  acts  of  individual  part- 
ners. Thus  it  has  been  held  that  neither 
a  firm  nor  the  other  partners  may  be  ad- 
judged bankrupt  for  the  act  of  a  partner 
in  preferring  out  off  his  individual  estate 
one  of  his  own  or  the  firm's  creditors.  Mills 
V.  J.  H.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  K  237,  159  Fed.  897,  87  C.  C. 
A.  77,  16  L.  R.  A.  (N.  S.)  656.  But  we 
think  the  true  doctrine  is  that,  if  the  act 
of  the  individual  partner  is  one  for  which 
the  partnership  itself  may  be  adjudged 
bankrupt,  the  other  members  of  the  firm 
may  also  be  adjudged  bankrupt  unless  they 
can  show  in  defense  that  the  property  of  the 
firm,  together  with  that  of  all  the  paitnera 
applicaible  to  the  payment  of  the  partnership 
debts,  is  sufficient  to  pay  the  same" 

36.  In  re  Hovall  Grocery  Co.  (D.  C,  Ga.), 
20  Am.  B.  R.  537,  161  Fed.  882;  Hartman 
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mitted  by  one  partner,  binds  the  copartnership;*^  on  the  other  hand,  the 
embezzlement  of  the  funds  of  the  partnership  by  an  absconding  partner  is  not 
an  act  of  bankruptcy.^  If  a  partner  out  of  his  individual  estate  prefers 
one  of  his  own  or  one  of  the  firm  creditors,  it  is  not  an  act  of  bankruptcy  for 
which  the  firm  may  be  adjudged  bankrupt.^  Where  the  administrator  of 
a  deceased  partner  applies  for  the  appointment  of  a  receiver  to  wind  up  the 
partnership,  upon  the  surviving  partner  announcing  his  intention  of  not  exe^ 
cising  his  statutory  right  to  take  the  interest  of  his  deceased  partner  at  the 
appraised  value,  such  surviving  partner  does  not  commit  an  act  of  bankruptcy 
by  joining  in  the  application  for  the  receiver.*® 

(3)  What  constitute  acts  of  bankbuptcy. —  If  the  insolvency  of  the 
partnership  was  one  of  the  substantial  reason^  for  the  appointment  of  a  receiver 
the  partnership  may  be  adjudicated  a  bankrupt*^  A  general  assignment  by 
a  partnership  and  each  of  the  individual  members  thereof  is  an  act  of  bank- 
ruptcy by  the  partnership  and  the  partners.*^  The  filing  of  a  petition  in 
bankruptcy  by  one  partner  against  his  copartnership  is  not  an  act  of  bankruptcy 
on  the  part  of  the  partnership.^  Where  an  execution  was  levied  after  the 
dissolution  of  a  partnership,  the  failure  to  discharge  it  is  an  act  of  bankruptcy 
by  all  the  members  of  the  firm,  for  which  it  and  all  the  partners  may  be 
adjudged  bankrupt.** 

c.  Insolvency. —  In  determining  the  question  of  insolvency  the  individual 
property  of  the  partners  should  be  considered.*®  Where  the  assets  of  a  part- 
nership, together  with  the  individual  properties  of  each  partner,  exceeds 
their  liabilities,  the  partnership  is  not  insolvent.*^  It  has  been  well  said  that 
this  principle  is  at  variance  with  the  universal   doctrine  that   under  the 


F.  John  Peters  k  Co.  (D.  C,  Pa.),  19  Am. 
B.  R.^  61,  146  Fed.  S2. 

A  conveyance  by  one  partner  of  his  indi- 
vidual property,  although  an  act  of  bank- 
ruptcy as  against  him,  win  not  sustain  a 
proceeding  in  bankruptcy  as  against  the 
firm,  even  though  such  conveyance  wa«  made 
with  intent  to  hinder,  delay  or  defraud  firm 
creditors,  or  with  a  view  of  giving  prefer- 
ence to  a  firm  creditor.  In  such .  case  the 
proceedings  must  be  against  such  partner 
alone.  In  re  Redmond,  9  Nat.  Bankr.  Reg. 
408,  Fed.  Cafl.  11,632. 

87.  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  516,  110  Fed.  929. 

38.  Davis  v.  Stevens  (D.  C,  S.  Dak.),  4 
Am.  B.  R.  763,  104  Fed.  235. 

39.  Mills  V.  Fisher  A  Co.  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  237,  241,  159  Fed.  897, 
in  which  the  court  said:  ''The  application 
by  one  partner  of  his  individual  property  to 
the  payment  of  one  firm  creditor  would  he  an 
Individual  act,  and  not  the  joint  act  of  the 
finn,  and  therefore  hot  an  act  for  which  the 
firm  could  be  adjudged  bankrupt." 

40.  Mofls  Natl  Bank  v.  Arend  (C.  C.  A., 
6th  Cir.),    16  Am.  B.  R.  867,  146  Fed.  351. 

41.  In  re  Beatty  (C.  C.  A.,  Ist  Cir.),  17 
Am.  B.  R.  738,  150  Fed.  293. 

42.  Green  River  Deposit  Bank  v.  Craig 
Bros,  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137.  Where  such  an  asssignment  is 
made  the  partnerahip  ehould  be  adjudged 
bankrupt  irre^ective  of  the  question  of  its 


insolvency.     West  Co.  v.  Lea,  174  IT.  6.  690, 
2  Am.  B.  R.  463,  43  L.  Ed.  1098. 

Where  an  application  for  a  receiver  is 
n»de  by  a  partnership  under  a  State  law,  and 
a  temporary  receiver  is  appointed,  it  ie  not 
equivalent  to  a  general  assignment  and  will 
not  support  an  involuntary  adjudication  in 
bankruptcv  of  the  partnership.  In  re  Boyd 
V.  Boyd  Fry  Stove  &  China  Co.  (Ref.,  Ga.), 
20  Am.  B.  R.  330. 

43.  In  re  Ceballos  &  Co.  (D.  C,  N.  J.), 
20  Am.  B.  R.  469,  161   Fed.  445. 

44.  Holmes  v.  Baker  &  Hamilton  (C.  C. 
A.,  9th  Cir.),  20  Am.  B.  R.  252,  160  Fed. 
922, 

45.  In    re   Perley    (D.   C,  Mo.),    15    Am. 

B.  R.  64,  138  Fed.  927. 

Insolvency;  one  solvent  partner. — ^Where  a 
partnership  is  insolvent  at  the  time  of  the 
pommission  of  acts  of  bankruptcy,  the  acts 
proven  will  be  ax^ts  of  bankruptcy  as  against 
the  partners,  but  will  not  be  acts  of  bank- 
ruptcy as  against  one  partner  individually 
whose  estate  is  sufficient  to  meet  the  part- 
nership deficit.     Matter  of  Kobre  et  al.    (D. 

C,  N.  Y.),  35  Am.  B.  R.  389,  224  Fed.  106. 

46.  Vaccaro  v.  Security  Bank  of  Mem- 
phis (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
103  Fed.  436,  43  C.  C  A.  279.  See  also  In 
re  Forbes  (D.  C,  Mass.),  11  Am.  B.  R.  787, 
791,  128  Fed.  137;  Davis  v.  Stevens  (D.  C, 
S.  Dak.J,  4  Am.  B.  R.  763,  772,  104  Fed. 
235;  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  688,  99  Fed.  76;   In  re  Bovd  v.  Boyd 
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present  bankruptcy  act  a  partnership  is  a  l^al  entity,  separate  from  the 
partners  who  compose  it^^  But  it  is  now  well  settled  by  the  wei^t  of  authority 
that  if  the  act  of  bankruptcy  charged  is  one  involving  insolvency,  the  individual 
property  of  the  partners  must  be  combined  with  the  property  of  the  partner- 
ship in  determining  the  insolvency  of  the  partnership  ;^  and  that  a  partnership 


Fry  Stone  &  Chinas  Co.  (Ref.,  Ga.),  20  Am. 
B.  R.  330;  In  re  Duke  &  Son  (D.  C,  Ga. 
Ref.),  26  Am.  B.  R.  105;  AlAwtt  v.  Andenon 
(Sop.  Ct.,  111.),  265  111.  285,  33  Am.  B.  R« 
383,  106  N.  E.  782;  Matter  of  Samuels  and 
Leaaer  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R. 
436,  215  Fed.  845,  revg.  30  Am.  B.  R.  203, 
207  Fed.  105. 

47.  In  re  Bertenehivar  (€.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  577,  588,  157  Fed.  363;  Matter 
of  Bverybody's  Market  ( D.  C,  Okl. ) ,  21  Am. 
B.  R.  025,  173  Fed.  402. 

Only  property  of  partnership  to  be  con- 
tidend. —  The  case  of  In  re  McMurtrey  ▼. 
Smith  (D.  C,  Tex.),  15  Am.  B.  R.  427,  142 
Fed.  853,  is  analogous  to  the  ease  last  cited. 
It  was  there  held  that  upon  the  question 
of  the  insolvency  of  a  partnership,  sought 
to  be  adjudged  (bankrupt,  the  firm  and  its 
individual  members  are  strangers  to  each 
other,  and  a  homestead,  the  individual  prop- 
erty of  one  partner,  may  not  be  counted 
as  part  of  the  partnership  property.  In  the 
case  of  In  re  Morgan  &  Williams  (D.  C, 
G«.),  26  Am.  B.  R.  861,  184  Fed.  038,  the 
court  said:  "Assuming  the  entity  doctrifie 
to  prevail  under  the  more  recent  decisions 
of  the  courts,  as  contended  by  counsel  for 
petitioning  creditors,  and  that  the  firm's 
assets  and  liaibilities  would  be  the  test  of 
solvency  or  insolvency  as  against  the  firm, 
and  that  notwithstanding  the  fact  that  the 
individuals  composing  the  firm  are  pro- 
ceeded against  also,  still  it  must  appear,  tx> 
justify  an  adjudication  \n  bankruptcy,  that 
the  real  indebtedness  on  the  part  of  the 
alleged  bankrupt  firm  to  the  petitioning 
creditor  or  creaitors  exceeds  the  aggregate, 
at  a  fair  valuation,  of  the  alleged  bankrupt 
firm's  property." 

48.  Insolvency  of  partnership  and  of 
partners. —  In  the  case  of  Francis  v. 
MoNeal  (C.  C.  A.,  3d  Cir.),  26  Am. 
B.  R.  555,  186  Fed.  481,  atfd.  228 
U.  S.  605,  30  Am.  B.  R.  240,  57  L.  Ed. 
1029,  the  court  cited  the  authorities  and  said : 
"A  partnership  cannot  be  adjudged  a  bank- 
rupt, in  an  involuntary  proceeding,  unless 
it  has  committed  an  act  of  bankruptcy.  If 
the  act  charged  be  one  involving  insolvency, 
since  every  partner  is  liable  in  solido  for 
all  the  partnership  debts,  the  adjudication 
against  the  partnership  must  be  based  on 
allegations  and  proofs  that  the  assets  of  its 
menvbers,  in  excess  of  their  individual  debts, 
plus  the  assets  of  the  partnership,  are  in- 
Rufiicient  to  pay  the  partnership  debts. 
Otherwise  there  is  no  partnership  insolvency, 
notwithstanding  the  entity  doctrine.  In  re 
Blair  (D.  C,  N.  Y.),  3  Am.  B.  R.  588,  90 
Fed.  76;   Vaccaro  Security  Bank    (C.  C.  A., 


6th  Cir. ) ,  4  Am.  B.  R.  474,  103  Fed.  436,  43 
C.  C.  A.  270;  Davis  v.  Stevena  (D.  C,  S.  D.), 
4  Am.  B.  R.  763,  104  Fed.  236;  In  re  Forbes 
(D.  C,  Mass.),  11  Am.  B.  R.  787,  128  Fed. 
137;  In  re  Perley  A  Hays  (D.  C,  Mo.),  15 
Am.  B.  R.  54,  138  Fed.  927;  Dickas  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R. 
566.  140  Fed.  840,  72  C.  C.  A.  261,  5  L.  R.  A. 
(N.  S.)  654;  Tumlin  v.  Bryan  (C.  C.  A.,  5th 
ar),  21  Am.  B.  R.  319,  165  Fed.  166,  91 
C.  C.  A.  200,  21  L.  R.  A.'  (N.  6.)  060; 
W^rreU  v.  Whitney  (D.  C,  Pa.),  24  Am. 
B.  R.  740,  179  Fed.  1014.  That  doctrine 
furnishes  a  direct  proceeding  against  the 
partnership  as  a  legal  entity,  but  it  does 
not  authorize  on  adjudication  of  bankruptcy 
against  a  partnership,  where  the  act  of  bank- 
ruptcy charged  is  one  involving  insolvency, 
unless  as  above  stated,  it  is  shown  that  there 
is  an  insufficiency  of  partnership  and  in- 
dividual assets  to  pay  the  partnership  debts. 
If  a  partnership  is  insolvent,  in  the  sense 
above  explained,  all  the  assets  of  the  part- 
nership and  its  menrfbers  are  needed  for  the 
proper  winding  up  of  the  partnership 
affairs." 

In  the  case  of  Tumlin  v.  Bryan  (C.  G.  A., 
5th  Cir.),  21  Am.  B.  R.  310,  165  Fed.  166, 
01  C.  C.  A.  200,  21  L.  R.  A.  (N.  S.)  960, 
the  court  said:  "If  the  component  parts 
of  the  firm  may  be  made  to  pay  the  firm's 
dcibts,  the  suit  lacks  reason  and  substance, 
and  it  cannot  be  held  that  the  defendant 
has  ol^tained  a  greater  percentage  of  his 
debts  than  other  creditors  of  the  same 
class  If  the  members  of  the  firm  are  sol- 
vent, all  creditors  may  be  paid  in  full.  If 
the  individual  members  of  the  partnership 
are  not  ehown  to  be  insolvent  at  the  date 
of  the  T)ayments,  the  preference  is  not 
voidable.**  This  ease  pertained  to'  the  re- 
covery of  a  preference,  but  the  reasoning 
is  applicable  to  the  question  of  insolvency 
where  an  act  of  bankruptcy  is  alleged.  See 
also  In  re  Perlhefter  v.  Shatz  (D.  C,  N.  Y.), 
25  Am.  B.  R.  576,  685,  177  Fed.  295;  Crancer 
A  Co.  V.  Wade  (Okla.  Sup.  Ct.).  26  OkL 
757,  25  Am.  B.  R.  880,  110  Pac.  778;  In  re 
Samuels  &  Lesser  (C.  C.  A.,  2d  Cir.),  32  Am. 
B.  R.  436,  215  Fed.  845  (revg.  30  Am.  B.  R. 
293,  207  Fed.  195);  In  re  Duke  &  Son 
(Ref.,  Ga.),  29  Am.  B.  R.  93.  A  partner 
ship  cannot  be  compulsorily  adjudicated  a 
bankrupt  where  any  partner  appears  t^  be 
9Dlvent  to  the  extent  of  having  a  surplus  of 
property  over  the  d^ts  for  which  he  is  per- 
sonally liable  and  the  debts  for  which  he  is 
liable  as  a  member  of  the  firm.  Matter  of 
Kobre  (D.  C,  N.  Y.),  35  Am.  B.  R.  389, 
224  Fed.  116. 


§  5.] 


Death  on  Insajtity  of  Pabtitoe, 


175 


is  not  bankrupt  so  long  as  one  of  the  members  who  compose  it  is  individually 
solvent^ 

d.  Death,  insanity,  or  infancy  of  a  partner. —  ( 1 )  Death  of*  pabtnee. —  The 
estate  t)f  a  deceased  debtor  cannot  in  this  country  be  adjudged  a  bankrupt.^ 
It  follows  that  there  can  be  no  partnership  adjudication  against  a  firm,  one 
member  of  which  is  dead.*^  The  surviving  partner  can  still  be  adjudged  either 
a  voluntary  or  an  involuntary  bankrupt  as  an  individual  and  as  survivor.® 
The  court  of  bankruptcy  may  thereby  obtain  jurisdiction  of  the  partnership 
estate,  or  by  consent,  if  in  the  hands  of  an  administrator  ;^  and  the  estate  of 
the  deceased  partner  is  in  any  event  still  liable  to  pay  the  firm  debts."  A 
trostee  in  bai^ruptcy  of  a  su^iving  partner  may  not  close  the  affairs  of  the 
partnership  and  proceed  as  though  Uie  surviving  partner  was  not  a  bankrupt ; 
all  that  the  trustee  can  do  is  to  take  the  remaining  interest  of  the  bankrupt 
partner  after  the  firm  obligations  have  been  paid.**  This  doctrine  of  the  lack 
of  jurisdiction  of  the  court  of  bankruptcy  to  adjudicate  as  to  the  bankruptcy 
of  a  partnership  after  the  death  of  one  partner  is  not  recognized  or  upheld 
by  some  of  the  later  cases.  There  is  an  apparent  conflict  of  authority  upon 
this  question.^  The  only  difficulty  attending  upon  adjudication  in  such  a 
case  is  the  consequent  interference  with  the  administration  of  the  probate  court 
of  the  estate  of  the  deceased  partner.  In  the  absence  of  express  statutory 
authority  it  would  seem  more  consistent  to  leave  the  creditors  tg  their  remedy 
in  the  probate  court  The  apparent  lack  of  jurisdiction  in  the  bankruptcy 
court  to  adjudicate  the  bankruptcy  of  a  partnership  where  one  of  the  members 
is  dead  is  unfortunate,  but  it  leads  to  confusion  rather  than  denial  of  justice. 
Tte  rights  of  creditors,  in  all  ordinary  cases,  are  fully  conserved  even  though 
the  administration  of  assets  may  be  in  two  courts.  The  death  of  a  partner 
adPter  adjudication  does  not  affect  the  proceeding.*^^ 

(2)  Insanity  of  partner.—  The  effect  of  insanity  of  the  alleged  bankrupt 
on  the  jurisdiction  of  the  court  has  already  been  noted."  Conceding  that  an 
insane  person  may  not  be  adjudicated  a  bankrupt  it  has  been  held,  neverthe- 
less, that  a  partnership  of  which  he  was  or  is  a  member  may  be  so  adjudi- 


48.  Matter  of  Samuels  &  Lesser  (C.  0.  A., 
2d  Cir.),  32  Am.  B.  R.  436,  215  Fed.  846, 
revff.  30  Am.  B.  R.  293,  207  Fed.  195. 

60.  See  as  tx>  estates  of  bankrupt  decedents 
ante,  p.  146. 

Wliere  a  paxtnexBhip  is  dissolyed  by 
death  of  a  partner  it  is  not  subject  to  bank- 
ruptcy, and  the  voluntary  petition  in  bank- 
raptcy  of  the  surviving  partner  only  affects 
bis  individual  estate.  In  re  Evans  (D.  C., 
Ga.),  20  Am.  B.  R.  406,  161  Fed..  590. 

51.  In  re  Temple,  Fed.  Cas.  13,825 ;  Adams 
V.  Terro,  4  Fed.  802;  Vaccaro  v.  Security 
Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  474, 
103  Fed.  436,  43  C.  C.  A.  279. 

Contract  providing  for  continuance  in 
ease  of  deatii. —  Where  a  partnership  con- 
tract provided  that  upon  the  death  of  one 
partner,  the  partnership  should  be  continued 
by  the  survivors  for  a  certain  period,  the 
partnership  and  the  surviving  partners  may 
be  adjudicated  involuntary  bankrupts.  In 
re  Coe  (D.  C,  N.  Y.),  19  Am.  B.  R.  618, 
154  Fed.  162.  If  the  adji^oation  has  been 
made,    it    cannot    be    attacked    collaterally. 


Wilson  V.  Parr,   115  Ga.  629,  8  Am.   B.  R. 
230,  42  S.   E.  6. 

5a.  In  re  Pierce  (0.  C,  Wash,),  4  Am. 
B.  R.  489,  102  Fed.  977 ;  Vaccaro  v.  Securi^ 
Bank  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R. 
474,  103  Fed.  436;  Briswalter  V.  Long, 
14  Fed.  153 ;  In  re  Stevens,  Fed.  Cas.  1*3,393. 

53.  In  re  Pierce  (D.  C,  Wash.),  4  Am. 
B.  R.  489,  102  Fed.  977 ;  Briswalter  v.  Long, 
14  Fed.   153. 

54.  Vaccaro  v.  Security  Bank  (C.  C.  A., 
6th  Cir. ) ,  4  Am.  B;  R.  474,  103  Fed.  436. 

55.  Moses  v.  Pond  (Sup.  Ct.,  Spec.  T.  X. 
Y. ) ,  4  Am.  B.  R.  655,  32  Misc.  (iN.  Y. ) ,  406, 
66  N.  Y.  Supp.  600.- 

56  In  re  Stein  &  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  536,  127  Fed.  547;  In  re  Coe 
(D.  C,  N.  Y.),  19  Am.  B.  R.  618,  154  Fed. 
162,  although  in  this  case  the  partnership 
agreement  expressly  provided  for  the  con- 
tinuance of  the  partnership  business  for  a 
certain  period  after  the  death  of  either 
partner. 

57.  See  Bankr.  Act,  f  8,  post, 

58.  See  Bankr.  Act,  §  4,  cw<c.. 
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catedy  and  the  firm  property  applied  to  the  payment  of  the  firm  debts.™  There 
is  the  same  difficulty  with  this  question  as  there  is  with  that  relating  to  the> 
effect  of  the  death  of  one  of  the  partners  upon  the  jurisdiction  of  the  court 
The  statute  does  not  apparently  authorize  the  intervention  of  committees  in 
involuntary  proceedings  against  the  lunatics  they  represent,  so  that  where 
such  conmiittees  have  been  appointed  in  proceedings  to  determine  judicially 
the  incompetency  of  a  person,  the  jurisdiction  of  the  State  court  would  seem 
to  supersede  that  of  a  court  of  bankruptcy  and  thus  preclude  the  administra- 
tion of  the  lunatic's  estate  in  a  proceeding  instituted  to  adjudicate  the  bank- 
ruptcy of  a  partnership  of  which  he  was  a  member. 

(3)  Infancy  of  partner. —  If  one  of  the  partners  is  an  infant  the  part- 
nership itself  may  be  adjudicated  bankrupt  and  so  may  the  individual  members 
thereof  who  are  of  age,  or  the  petition  will  be  dismissed  as  to  the  partner  who 
is  an  infant^ 

(4)  Exemption  of  partner. — A  partnership  and  some  of  its  members 
may  be  adjudicated  involuntary  bankrupts,  although  the  other  members  belong 
to  the  exempt  classes.*^ 

in.  PRACTICB  BEFORE  ADJUDICATION. 

a.  In  general. —  If  all  the  partners  petition  voluntarily,  the  proceeding 
prior  to  adjudication  is  identical  with  an  individual  petition.  The  owing 
of  debts,®^  and  the  facts  as  to  residence,  domicile,  or  principal  place  of  busi- 
ness,^ must  at  least  appear  on  the  face,  of  the  petition  to  confer  jurisdiction. 
Conversely,  if  the  petition  be  involuntary,  the  facts  as  to  the  partners  not 
being  included  in  either  of  the  excepted  classes  and  owing  at  least  $1,000,^  as 
to  the  provable  debts  of  the  petitioners  and  the  number  of  the  creditors,*  as 
to  the  commission  of  an  act  of  bankruptcy  within  four  months,^  and,  in  cases 
where  insolvency  is  necessary  to  the  act,  that  it  existed  at  the  time  of  its  com- 
mission and  also  at  the  time  of  the  filing  ^  must  clearly  appear  or  the  court 
will  not  acquire  jurisdiction.  It  must  also  appear  affirmatively  that  both  the 
partnership  as  an  entity  and  the  individuals  composing  it  were  and  are  insolv- 
ent at  the  times  mentioned.®  A  petition  to  have  a  partnership  adjudicated 
bankrupt  nunc  pro  tunc,  for  the  purpose  of  which  is  to  overturn  transactions 
already  closed,  will  usually  be  refused.®  If  an  issue  is  raised  as  to  the  part- 
nership in  an  involuntary  proceeding,  the  burden  is  on  the  petitioners  to  show 
that  there  was  a  partnership.*^*^ 


59.  In  re  Stein  &  Oo.  (C  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  636,  127  Fed.  547.  See  also 
In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R. 
692,  113  Fed.  911. 

60.  In  re  Duguid  (D.  C,  N.  C).  3  Am. 
B.  R.  794,  100  F>ed.  274;  In  re  Dunningan 
(D.  C,  (M«Bfl.),  2  Am.  B.  R.  628,  95  Fed. 
428. 

61.  Matter  of  Disney  (D.  C,  Md.),  33  Am. 
B.  R.  656,  219  Fed.  294. 

62.  Bankr.  Act,  §  4-a. 

63.  Bankr.  Act,  li  2(1). 

64.  Bankr.  Act,  §  4-'b. 

65.  Bankr.  Act,  S  59-b. 

66.  Bankr.  Act,  §  3-a.  See  In  re  Shapiro 
(D.  C,  N.  Y.),  5  Am.  B.  R.  839,  106  Fed. 
495;  In  re  Grant  (D.  C,  N.  Y),  5  Am.  B. 
R.  837,  106  Fed.  496;  In  re  Meyer  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  659,  98  Fed.  976. 


67.  See  p.  173,  ante. 

68.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  588,  99  Fed.  76;  In  re  Meyer  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  559,  98  Fed.  976; 
In  re  Miller,  104  Fed.  764;  Vaccaro  v. 
Security  Bank  (€.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  474,  103  Fed.  436;  Matter  of  Samuels 
&  Leasers  (C.  C  A.,  2d  Cir.),  32  Am.  B.  K. 
436,  215  Fed.  845,  revg.  30  Am:  B.  R.  293, 
207  Fed.  195;  Compare  In  re  Bertenshaw 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  577,  157 
Fed.  363. 

60.  In  re  Mercur   (D.  C,  Pa.),  8  Am.  B. 
R.  275,  116  Fed.  655. 

70.  Jones  v.  Burnham  (C.  C.  A.,  3d  Cir.), 
16  Am.  B.  R.  85,  138  Fed.  986.  See  under 
heading  "  What  constitutea  bankruptcy, 
ante. 
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b.  PetitioiL  by  partners  where  all  do  not  join. — (1)  In  gbnbbau — It  has 
been  held,  following  the  entity  doctrine,  that  separate  petitions  must  be  filed 
by  the  firm  and*  by  the  individuals.^^  The  better  opinion  is,  however,  to  the 
contrary,  viz.,  that  but  one  petition  need  be  filed.''*  Where  some  but  not  all 
the  partners  file  a  voluntary  petition  the  proceeding  is  voluntary  as  to  the 
petitioning  partners,  but  involuntary  as  to  ihe  nonjoining  partners  who,  upon 
notification,  do  not  join  therein J^  In  such  a  case  it  is  not  necessary  to  allege 
or  prove  as  to  non-consenting  partners  the  commission  of  an  act  of  bankruptcy, 
or,  in  fact,  any  of  the  jurisdictional  facts  peculiar  to  involuntary  applica- 
tions;^* but  such  partner  may  set  up  the  defense  of  solvency,  and  upon  that 
issue  he  is  entitled  to  trial  by  jury.''® 

(2)  RiOHTs  Op  NON-JorxiNG  PARTNER. —  Under  General  Order  VIII,  the 
non-joining  or  absentee  partner  is  entitled  to  the  same  notice  as  if  petitioned 
against,  and  to  answer  to  the  petition  and  to  allege  and  prove  any  of  the  facts 
which  would  be  pertinent  to  »  proceeding  against  the  partnership/®  A  con- 
venient form  for  notice  to  the  non-consenting  partners  is  found  in  the  case  of 
In  re  Murray. "^  This  notice,  of  course,  may  be  given  by  publication  f^  but 
such  notice  is  so  far  jurisdictional  that  the  consent  of  non-joining  partners 
after  adjudication  of  fhe  bankruptcy  of  the  firm  will  not  render  it  valid.''® 
It  seems  that  immediately  the  piartnership  adjudication  is  granted,  the  pro- 
ceeding becomes  strictly  voluntary.*^  It  may  be  doubted  whether  the  court 
has  jurisdiction  to  adjudge  the  non-consenting  insolvent  partner  a  bankrupt 
indiviclually  unless  the  prayer  of  the  petition  asks  individual  adjudication,®^ 


71.  In  re  Farley  (D.  C,  Va.),  8  Am.  B.  R. 
286,  116  Fed.  359;  In  re  Barden  (D.  C, 
N.  C),  4  Am.  B.  R.  31,  101  Fed.  63. 

72.  In  re  Gray  (D.  C,  N.  H.),  3  Am.  B.  R. 
529,  98  Fed.  870;  In  re  Langslow  (D.  C, 
N.  Y.j,  1  Am.  B.  R.  268,  98  Fed.  969. 

73.  In  re  Murray    (D.   C,  Iowa),  3  Am. 

B.  R.  fM)l,  96  Fed.  600;  In  re  Carleton   (D. 

C,  Mass.),  8  Am*.  B.  R.  270,  115  Fed.  246. 
Petition    hy   continuing   partner. —  Where 

B.,  who  had  purchased  the  interest  of  his 
copartner  E.,  nled  a  petition  in  bankruptcy 
signed  B.  &  E.  by  B.,  the  proceeding  should 
be  regarded  as  having  been  instituted  by  B., 
doing  business  as  B.  ft  E.  Matter  of  Baker 
&  Edwards  (D.  C,  N.  Car.),  35  Am.  B.  R. 
469,  224  Fed.  611. 

74.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  R.  270,  115  Fed.  246. 

75.  In  re  Forbes  (D.  C,  Mass.),  11  Am.  B. 
R.  787,  128  Fed.  137. 

76.  Woticc  to  non-joining  partner. —  It 
seems  that  notice  to  an  undisclosed  partner 
is  not  necessary.  In  re  Harris  (D.  C,  Ohio), 
4  Am.  B.  R.  132,  108  Fed.  517.  As  to  non- 
joining  partner  being  entitled  to  notice  of 
preceding,  etc.,  see  In  re  Russell  (D.  C, 
Iowa),  3  Am.  B.  R.  91,  97  Fed.  32;  In  re 
Elliott,  2  N.  B.  N..350;  In  re  Moore,  Fed. 
Caa.  9,750,  6  Biss.  79;  In  re  Prankard,  Fed. 
Cas.  1,136,  1  N.  B.  R.  297;  In  re  Lewis,  Fed. 
Cas.  8,311,  2  Ben.  96;  In  re  Fowler,  Fed. 
Caa.  4,998,  1  Low.  161. 

A  petition  to  adjudge  a  partnership  a  vol- 
untary bankrupt  which  is  made  by  some 
of  the  partQers  without  notice  to  the  non- 


joining  partner  is  irregular  and  will  not 
warrant  the  adjudication  of  the  firm  as  bank- 
rupts; such  a  defect  is  not  cured  by  sub- 
sequent unverified  consent  signed  by  the 
attorneys  for  the  non-joining  partners.  In 
re  Altman  (D.  C,  N.  Y.),  2  Am.  B.  R.  407, 
95  Fed.  263;  -Matter  of  City  Contracting  & 
Bldg.  Co.  (D.  C,  Hawaii),  29  Am.  B.  R. 
171;  Armstrong  v.  Fisher  (C.  C.  A.,  8th 
Cir.),  34  Am.  B.  R.  701,  224  Fed.  97. 

77.  (D.  C,  Iowa),  3  Am.  B.  R.  601,  96 
Fed.  600. 

78.  See  Bankr.  Act,  §18,  post. 

79.  In  re  Russell  (D.  C,  Iowa),  3  Am. 
B.  R.  91,  97  Fed.  32;  In  re  Murray  (D.  C, 
Iowa),  3  Am.  B.  R.  601,  96  Fed.  600;  In  re 
Altman  (D.  C,  N.  Y.),  2  Am.  B.  R.  407,  95 
Fed.  263. 

80.  Compare  In  re  Murray  (D.  C,  Iowa), 
3  Am.  B.  R.  601,  96  Fed.  600,  with  Metsker 
V.  Bonebrake,  108  U.  S.  66,  27  L.  Ed.  654. 

81.  Chemical  Bank  v.  Meyer,  aflfd.  in  In 
re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R. 
650,  98  Fed.  976. 

Rights  of  objecting  partner. —  In  the  case 
of  In  re  Junck  v.  Balthazard  (D.  C,  Wis.), 
22  Am.  B.  R.  289,  169  Fed.  481,  the  court 
said :  "  It  seems  to  me  that  the  following 
conclusions  are  sustained  by  fair  construc- 
tion of  the  Bankrupt  Act  of  1898.  First, 
that  the  objecting  partner  cannot  be  ad- 
judicated,, against  his  will.  Second,  that 
such  non -con  sen  ting  partner  does  not  hold 
a  veto  on  the  jurisdiction  of  the  court  over 
the  partnership,  as  an  entity.  If  this  con- 
cession   were    made,    the    objecting    partner 
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but,  under  principles  discussed  later  in  this  section,  that  would  seem  imma- 
;  terialy  the  partnership  adjudication  drawing  to  itself  of  necessity  the  admin- 
istration of  the  individual  estates  as  well.  The  rule  is  different  where  the 
non-consenting  partner  proves  to  be  solvent.  Where  the  same  persons  are 
members  of  distinct  firms,  it  was  held  under  the  former  law  that  tliey  could 
not  petition  together.®^  The  entity  doctrine  seems  to  intensify  rather  than 
weaken  this  ruling.  An  alleged  partner  is  not  entitled  to  a  jury  trial  of  the 
question  as  to  whether  he  was  a  partner  at  the  time  the  petition  was  filed.^ 
Where  the  petitioners  are  members  of  different  partnerships  with  others  who 
jdo  not  join,  adjudication  will  undoubtedly  be  refused,  but  with  leave  to  refile 
in  the  form  of  separate  petitions.®*  It  has  been  held  that  a  partner  may  file  a 
petition  praying  for  adjudication  against  his  partnership,  either  on  the  sole 
ground  of  the  insolvency  of  the  partnership  and  all  its  partners  or  on  the  sole 
ground  that  the  partnership  has,  through  one  or  more  of  the  non-joining'  part- 
ners, committed  an  act  of  bankruptcy. 

(3)  Intervention  by  cbeditoes. —  While  the  proceeding  as  to  the  non- 
joining  partner  may  be  involuntary,  it  is  not  involuntary  so  as  to  enable  the 
creditor  to  intervene  to  resist  the  adjudication  of  the  partnership.^ 

c.  Form  of  petition. —  Form  No.  2  should  not  be  relied  on  too  implicitly. 
The  prayer  of  the  petition'  should  at  least  ask  for  an  adjudication  of  the 
individuals  as  Tyell  as  of  the  firm.®^     Careful  practice  also  seems  to  com- 


might  bar  the  way  to  any  discharge  from 
partnership  deft>ta,  and  thus  neutraUze  sec- 
tion 4-e,  of  the  act,  which  expressly  confers 
'the  benefits  of  this  act/  on  any  person  who 
owes  debts.  Third,  that  the  inherent  right 
of  the  solvent  partner  to  close  up  the  affairs 
of  the  firm  must  be  recognized  by  the  court 
of  bankruptcy.  This  right  was  not  con- 
ferred by  the  bankruptcy  act,  neither  can 
it  <be  abridged  or  taken  away,  by  it.  Balt- 
hnzard,  the  surviving  partner,  might  defeat 
the  jurisdiction  of  Ime  bankruptcy  court  in 
two  wayts:  First,  by  proving  the  solvency 
of  the  firm;  Second,  oy  showing  himself 
solvent,  and  agreeing  to  take  upon  himself 
the  settlement  of  the  partnership  business, 
reporting  to  the  court,  according  to  the 
equitable  rule  of  residuum,  all  assets  re- 
maining to  be  distributed  by  the  court  among 
the  partnership  creditors." 

Sa.  In  re  Wallace,  Fed.  Cas.  17,095. 

83.  In  re  Samuels  &  Leaser  ( D.  C,  N.  Y. ) , 
30  Am.  B.  R.  293,  207  Fed.  195,  (revd.  on 
other  grounds,  32  Am.  B.  R.  436,  215  Fed. 
845). 

84.  As  to  the  amendment  of  petitions  in 
these  cases,  see  In  re  Freund  (Ref.,  Iowa), 
1  Am.  B.  R;.  25;  In  re  McFaun  (D.  C, 
Iowa),  3  Am.  B.  R.  66,  96  Fed.  592. 

85.  In  re  Oeballos  A  Oo.  (D.  C,  N.  J.), 
20  Am.  B.  R.  459,  161  Fed.  445. 

86.  Intervention  by  creditors. —  In  the 
case  of  In  re  Carleton  (D.  O.,  Mass.),  8 
Am.  B.  R.  270,  115  Fed.  246,  the  court  Baid: 
"Notwithstanding  the  decisions  of  the  Su- 
preme Court  in  Metsker  v.  Bonebrake,  108 
U.  IS.  66,  2  Sup.  Ct.  361,  27  L.  Ed.  654,  it 
appears  to  me  that  this  court  is  not  com- 
pelled to  hold,  either  under  the  Act  odF  1867 
and  General  Order  18,  or  under  the  Act  of 


1898  and  General  Order  8,  thai  t^is  peti- 
tion is  so  far  involuntary  as  to  permit  a 
creditor  of  the  firm  to  intervene  in  order 
to  resist  adjudication.  See  In  re  Murray 
(D.  C,  Iowa),  3  Am.  B.  R.  601,  96  Fed.  600. 
As  to  the  petitioner  these  proceedings  are 
purely  voluntary.  A«  to  him  a  creditor 
has  no  more  right  to  intervene  than  in  the 
case  of  any  other  voluntary  petitioti.  Ab 
to  the  non-joining  partner,  the  proceedings 
are  in  some  sense  involuntary.  As  to  in- 
tervention by  creditors  it  is  most  convenient 
and  most  consistent  with  justice  and  the 
general  scheme  of  the  act,  to  hold  that  the 
right  *to  make  all  defenses  which  any 
dStor  proceeded  against  has  a  right  to 
make,'  is  oon<fined  to  the  non- joining  part- 
ner. If  he  makes  any  objection  then,  so  far 
as  'adjudication  is  concerned,  the  petition  ia 
to  be  treated  generally  as  if  it  were  alto- 
gether voluntary.  Had  this  been  an  ordinary 
voluntary  petition  by  both  partners  the  cred- 
itor could  not  have  intervened  to  contest  the 
adjudication.  If  partnero  are  willing  to  b& 
adjudicated  bankrupt,  whether  on  the  peti- 
tion of  one  or  on  that  of  all  of  them,  they 
are  to  have  their  way."  In  the  case  of  In 
re  Junck  v.  Balthazard  (D.  C.,  Wis.),  22 
Am.  B.  R.  289,  169  Fed.  481,  the  court  said: 
"  In  the  case  of  the  non-coneenting  partner, 
the  procedure  as  to  him,  is  the  same  as  in 
an  involuntary'  case;  but  as  to  creditors,  the 
petition  is  voluntary,  and  there  is  no  room 
for  the  issue  which  the  creditor  attempts  to 
raise  by  his  intervention,  and  his  answer 
may  be  stricken  from  the  files." 

87.  Matter  of  Wing  Tick  Co.  (D  C, 
Hawaii),  13  Am.  B.  R.  757,  2  U.  S.,  D.  CX, 
Hawaii  259. 

Petition'  to  follow  official  form;    amend.- 
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mand  that  words  indicating  that  both  the  partners  and  the  individuals  owe 
debts  that  they  cannot  pay  in  full,  and  offering  to  surrender  both  firm  and 
individual  properties,  be  inserted.  It  may  be  that  the  mere  statement  .that 
debts  are  owed  is  sufficient  to  cover  the  jurisdictional  requirement  that  partner- 
ships cannot  be  adjudged  bankrupt  after  the  final  settlem^it  thereof,  but  it  is 
better  to  allege  that  there  has  bden  no  such  settlement  in  very  words;  it  has 
been  held  insufficient  to  state  that  the  *'  copartners  are  insolvent,"  ^  If  an 
act  of  bankruptcy  is  alleged  in  a  petition  against  a  partnership,  consisting  of 
a  preferential  transfer  and  a  transfer  with  intent  to  hinder  and  delay  creditors, 
the  petition  is  sufficient  though  it  neith^»- alleges  the  insolvency  of  the  indi- 
vidual partners,  nor  that  the  solvent  partners,  if  any,  consent  to  the  adjudica- 
tion.® If  one  partner  lives  in  another  jurisdiction,  that  fact  should  be  stated. 
If  a  partner  refuses  to  join,  that  fact  should  also  be  stated,  and  the  prayer  of  the 
petition  should  include  a  request  for  the  issue  of  the  usual  subpoena  to  him  as 
if  to  an  alleged  bankrupt.  The  schedules  should  be  complete,^  both  for  the 
firm  and  for  each  partner.  Where  the  petition  is  against  a  copartnership  even 
greater  care  should  be  used.  Here  Form  No.  .3  is  not  reliable  other  than  by 
way  of  suggestion ;  it  does  not  contain  all  the  jurisdictional  allegations.®^ 


IV.  ADJUDICATION. 

a.  In  general. —  A  partnership  may  be  adjudicated  bankrupt  irrespective 
of  any  adjudication  as  to  the  individual  partners.®^  The  adjudication  may 
be  in  the  name  of  an  ostensible  partner,  where  it  appears  that  such  name  is 


ment. —  Where  an  adjudication  i«  desired  of 
petitioning  <partnerB  as  individuals  as  weU  las 
the  firm,  official  Form  No.  2  should  not  he 
literally  followed,  hut  there  should  be  in- 
aerted  in  the  prayer  of  the  petstion  a  request 
for  an  adjudication  of  the  petitioning  part- 
ners as  i^ell  as  of  the  firm.  The  omission  of 
sucli  an  allegation  may  be  supplied  by  amend- 
ment. IMbatter  of  L^noir-Cross  &  Co.  (D. 
C,  Tenn.),  35  Am.  B.  R.  774,  226  Fed.  227. 

Involuntary  proceedings;  petition^ —  Where 
a  partnership  has  been  dissolved  and  one 
partner  has  transferred  his  interest  in  the 
firm  to  his  copartner,  a  petition  in  invol- 
untary bankruptcy  against  the  firm  and  the 
members  thereof  may  be  amended  by  strik- 
ing out  the  firm  and  the  partner  so  that  an 
adjudication  m!av  be  had  against  the  co- 
partner, although  the  partner  opposes  the 
amendment  because  he  has  claims  against  the 
copartner  which  oame  into  existence  after 
the  date  of  the  netition.  Matter  of  Young 
(D.  €.,  Mase.),  35  Am.  B.  ft.  200,  223  Fed. 
659. 

88.  (Matter  of  Wing  Yack  Co.  (D.  C, 
Hawaii),  13  Am.  B.  R.  757,  2  U.  S.,  D.  C, 
Hawaii  259. 

Petition  not  to  allege  act  of  bankruptcy. 
—  Where  a  petition  for  voluntary  bank- 
rnptcy  is  filed  by  one  partner  and  opposed 
by  .another  partner  it  is  not  required  to 
allege  that  me  firm  had  committed  an  act 
of  ^MUikruptcy.  The  ibetter  rule  seems  to  be 
tl^at  in  such  case  the  ordinary  averment  that 
the  firm  has  not  sufficient  assets  to  pay  its 
obligations  and  is  willing  to  submit  its  prop- 


erty for  distribution,  is  sufficient,  and  the 
filing  of  such  a  petition  by  one  of  the  part- 
ners is  of  itself  considered  the  equivalent  to 
an  act  of  (bankruptcy.  In  re  Junck  v.  Bait- 
hazard  (D.  C,  Wis.),  22  Am.  B.  R.  289,  160 
Fed.  481. 

89.  Matter  of  Everybody's  Market  (D.  C., 
Okl.),  21  Am.  B.  R.  925,  173  Fed.  492. 

90.  This  is  Form  No.  1,  Sohedule  A  (1), 
(2).,  (3),  (4),  (5),  and  B  (1),  (2),  (3). 
(4),  (5),  and  (6),  wdth  the  summary. 

Sdiedules  by  non-joining  i>artner. —  Upon 
an  adjudication  of  bankruptcy  against  a  firm 
the  non-joining  partner,  although  not  liable 
to  adjudication  where  tiiere  is  no  allegation 
of  an  act  of  bankruptcy  committed  by  him 
individually,  may  be  required  to  lile  a 
schedule  of  his  debts  and  an  inventory  of  his 
property,  in  accordance  with  the  eighth  Gen- 
eral Order.  Matter  of  Lenoir-Cross  &  Co. 
(D.  C,  Tenn.),  35  Am.  B.  R.  774,  226  Fed. 
227. 

91.  As  to  these  allegations,  see  ante,  and 
compare  "Acts  of  Bankruptcy  by  a  Partner- 
ship" and  similar  paragraphs  in  this  sec- 
tion, post. 

9S.  In  re  Mever  (C.  C.  A.,  2d  Oir.),  3  Am. 
B.  R.  569,  98  Fed.  977.  See  also  Matter  of 
Levingston  (D.  C.,  Hawaii),  13  Am.  B.  R. 
357,  2  U.  S.  D.  C,  Hawaii  254.  Text  cited  in 
Matter  of  Latimer  (D.  C,  Pa.),  23  Am.  B.  R. 
388,  174  Fed.  824. 

When  individual  cannot  be  summarily  ad- 
judicated liable  as  partner. —  A  court  of  bank- 
ruptcy in  proceedings  against  a  partnership 
has  no  jurisdiction  to  administer  upon  the 
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that  tinder  which  the  partnership  does  business.^  The  entity  doctrine  requires 
that  the  adjudication,  while  substantially  as  prescribed  by  Form  No.  12, 
should  declare,  after  modifying  its  recitals  slightly,  that  "  The  copartnership 
known  as  Smith  &  Jones^  composed  of  John  Smith  and  George  Jones,  and 
the  said  John  Smith  and  George  Jones  as  individuals  ®*  be  and  each  is  hereby 
declared  and  adjudged  bankrupt."  If,  however,  the  petition  asks  for  a  part- 
nership adjudication  only,  that  alone  should  be  granted.®*  The  form  of  the 
adjudication  is,  however,  important  only  to  the  bankrupts.  The  adjudication 
should  conform  to  the  contents  of  the  petition  and  that  which  is  not  asked  for 
Gihould  not  be  granted ;  so  where  the  bankruptcy  of  the'  partnership  itself  is 
sought  independent  of  that  of  the  individual  partners,  adjudication  should  not 
be  granted  in  respect  to  the  partners  although  it  may  have  been  shown  that 
the  partners  were  each  of  them  insolvent.*^  Where  the  partnership  and  the 
partners  are  insolvent,  and  one  of  them  dies,  the  adjudication  of  the  surviving 
partner,  carries  with  it  the  entire  rights  and  obligations  of  the  partnership  as 
it  existed  prior  to  the  death  of  the  other  partner.®''  The  order  of  adjudication 
is  only  conclusive  against  those  entitled  to  be  heard  in  the  proceedings;  it  is 
not  conclusive  as  to  the  existence  of  a  partnership  or  the  title  to  its  assets  as 
against  a  trustee  of  one  of  the  alleged  partners  who  was  not  permitted  to 
intervene.®^ 

b.  Effect  of  adjudication  on  discharge.— (1)  In  general. —  If  the  adjudi- 
cation is  of  the  firm  only,  the  discharge  following  it  will  be  a  bar  only  to 
firm  debts.®*  If  the  application  is  for  individual  bankruptcies  only,  the  dis- 
charge will  not  affect  firm  liabilities.^^  But,  while  in  the  first  case  it  would 
seem  necessary  that  the  individuals  file  new  separate  petitions,  in  the  latter 
case  an  amendment  of  the  petition  and  adjudication  praying  for  the  partner- 
ship bankruptcy  has  been  allowed.  Where  ilew  individual  petitions  are  filed, 
they  may  be  consolidated  with  the  pending  partnership  proceeding.     Where, 


estate  of  an  alletged  secret  partner  without 
declaring  him  a  bankrupt  or  finding  him  in- 
solvent. Matter  of  Kramer  &  Muchuck  (D. 
C,  Pa.),  33  Am.  B.  R,  223,  218  Fed.  138. 

98.  Matter  of  Harris  (D.  C,  Ohio),  4  Am. 
B.  R.  132,  108  Fed.  517. 

94.  This  latter  only  if  individual  bank- 
ruptcy has  been  asked.  See  Hagar  &  Alex- 
ander Bankr.  Forms,  2d  £d.,  p.  73. 

95.  See  Bank  v.  Mever  (D.  C,  N.  Y.)',  1 
Am.  B.  R.  565,  92  Fed.  896,  and  In  re  San* 
derlin  (D.  C,  N.  C),  6  Am.  B.  R.  384,  109 
Fed.  857;  thougli  the  doctrine  of  the  former 
case  seems  to  be  accepted  with  caution  in 
In  re  Stokes  (D.  C,  Pia.),  6  Am.  B.  R.  262, 
106  Fed.  312. 

96.  See  In  re  Meyer  (C.  C  A.,  2d  Cir.), 
3  Am.  B.  R.  559,  98  Fed.  976 ;  In  re  Cetoallos 
&  Co.  (D.  C,  N.  J.),  20  Am.  B.  R.  467,  161 
Fed.  461. 

For  fonn  of  order  of  adjudication,  see 
Hagar  &  Alexander  Bankr.  Forms,  2d  Ed., 
p.  69. 

97.  Matter  of  Stringer  (D.  C,  N.  Y.),  37 
Am.  B.  R.  713,  234  Fed.  454. 

98.  Manson  v.  Williams,  213  U.  6.  453,  22 
Am.  B.  R.  22,  53  L.  Ed.  869,  'aflfg.  18  Am.  B. 
R.  674,  153  Fed.  525. 


99.  In  re  Hule  (D.  O.,  N.  C),  6  Am.  B. 
R.  35,  107  Fed.  432;  Dodge  v.  Kaufman  (Sup. 
Ct.,  N.  Y.),  16  Am.  B.  R.  642,  46  N.  Y. 
Misc.  248.  Where  there  is  only  a  partner- 
ship adjudication,  individual  discharges  can- 
not be  granted.  In  re  Pincus  (D.  C,  N.  Y.), 
17  Am.  B.  R.  331,  147  Fed.  621 ;  In  re  Bert- 
enshaw  (0.  C.  A.,  8th  Cir.),  19  Am.  B.  R. 
577,  157  Fed.  363. 

Individual  estates. —  The  decisions  to  the 
effect  that  the  bankruptcy  of  a  partnership 
does  not  necessarily  <&aw  to  the  eourt  of 
bankruptcy  the  administration  of  the  indiv  d- 
ual  estates  of  the  partners  are  in  point  upcm 
this  proposition.  In  re  Stein  (C.  C.  A.,  7th 
Cir.),  11  Am.  B.  R.  536,  127  Fed.  547,  62 
C.  C.  A.  272;  Strause  v.  Hooper  (D.  C,  N. 
C),  5  Am.  B.  R.  225,  105  Fed.  590;  In  re 
Duguid  (D.  C,  N.  C),  3  Am.  B.  R.  794,  799, 
100  Fed.  274;  In  re  Blair  (D.  C,  N.  Y.), 
3  Am.  B.  R.  588,  99  Fed.  76. 

100.  In  re  Myers  (D.  C,  N.  Y.),  3  Am. 
B.  R.  260,  97*  Fed.  753;  In  re  Morrison 
(D.  C,  Tex.),  11  Am.  B.  R.  498,  127  Fed. 
186.  But  compare  In  re  Feigertbaum  (D.  C, 
K  Y.),  7  ^n.  B.  R.  339,  161  Fed.  508. 
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however,  the  adjudication  is  of  the  individual  partners  only,  a  question  has 
arisen  which  is  still  undetermined. 

(2)  DiscHA&GB  of  pabtnbbship  DEBTS. —  FoUowing  the  entity  doctrine 
and  the  controlling  authorities  under  the  former  law,^^^  the  earlier  cases  held 
that  to  cut  partnership  dehts  there  must  be  a  partnership  adjudication- ^^^ 
The  later  cases,  however,  seem  to  hold  that  a  discharge  resting  on  an  individual 
adjudication  will,  provided  there  be  no  firm  assets  and  the  firm  creditors  are 
scheduled  and  receive  notice,  be  an  available  bar  to  subsequent  suits  on  the 
bankrupt's  partnership  liabilities,^^  While  such  a  view  is  necessarily  an 
exception  to  the  entity  doctrine,  it  seems  more  reasonable.  The  Meyers  case  ^^ 
is  clearly  distinguishable,  for  in  that  case  there  were  firm  assets.^*  If  there  are 
no  firm  assets  and  the  firm  is  insolvent,  a  judgment  on  a  partnership  debt  may 
be  released  by  the  discharge  of  an  individual  partner.*^  It  has  also  been  held 
that  where  a  partner  is  adjudicated  a  bankrupt  upon  his  individual  petition, 
which  is  silent  as  to  partnership  assets  and  liabilities,  although  his  schedules 
disclose  both  individual  and  firm  debts,  the  bankrupt  is  not  entitled  to  a  disr 
charge  from  partnership  debts,  although  the  firm  no  longer  exists  and  is  with- 
out assets. ^**^  It  is  difficult  to  declare  a  rule  based  upon  the  majority  of  the 
cases.  A  very  unsatisfactory  conflict  exists  among  the  authorities.  It  may 
be  asserted,  however,  in  view  of  the  reasoning  in  nearly  all  the  cases,  that 
where  there  are  no  firm  assets  and  the  firm  creditors  are  duly  scheduled  and 
receive  notice,  the  individual  discharge  of  a  bankrupt  partner  should  operate 
as  a  discharge  from  partnership  debts. ^^     The  scheduling  of  the  firm  debts 


101.  See  Amsinck  v.  Bean,  22  Wall.  395> 
405,  and  other  cases  eited  in  Judge  Brown's 
opinion  in  the  (Meyers  case,  immediately 
post, 

102.  In  re  Freand  (Ref.,  lo^vn),  1  Am.  B. 
R.  25;  In  re  Meyers  (D.  C,  N.  Y.),  2  Am. 
B.  R.  707,  96  Fed.  408.  In  the  case  of  In  re 
Mencnr  (C.  C.  A.,  3d  €ir.) ,  10  Am.  B.  R.  506, 
122  Fed.  384,  58  C.  C;  A.  472,  it  was  held 
that  a  trustee  in  bankruptcy  of  the  indiridnal 
estates  of  all  the  partners  -who  bad  been 
adjudged  bankrupts  could  not  draw  to  him- 
self and  administer  the  property  of  the  un- 
adjudicated  partnership. 

108.  In  re  LaughLin  (D.  C,  Iowa),  3  Am. 
B.  R.  1,  96  Fed.  589;  Jarecki  Mfg.  Co.  v. 
McEIwaine  (D.  C,  Ind.),  5  Am.  B.  R.  751, 
107  Fed.  249;  In  re  Feigenbaum  (D.  C,  N. 
Y.),  7  Am.  B.  R.  339,  151  Fed.  608;  In  re 
Kaufman  (D.  €.,  N.  Y.),  14  Am.  B.  R  393, 
136  Fed.  262;  Loomis  v.  Wallblom  (Sup.  Ct, 
Minn.),  94  Minn.  392,  13  Am.  B.  R.  687, 
102  N.  W.  1114;  Dodge  t.  Kaufm&n  (Sup. 
C?t.,  N.  Y.),  15  Am.  B.  R.  542,  46  N.  Y. 
Miac.  248,  91  N.  Y.  8upp.  727 ;  N.  Y.  Institu- 
tion for  the  Deaf  A  Dumb  t.  Crocket  (Sup. 
CJt.,  N.  Y.),  17  Am.  B.  R.  233,  117  N.  Y. 
App.  Div.  269,  102  N.  Y.  Supp.  412. 

104.  2  Am.  B.  R.  707,  96  Fed.  408. 

106.  Lrikewise  cd  In  re  McFaun  (D.  C, 
lowa^),  3  Am.  B.  R.  66,  96  Fed.  592,  where 
there  was  no  notice  to  firm  creditors. 

106.  Berry  Bros.  ▼.  Sfaeehan  (Sup.  Ct.,  N. 
y.),  17  Am.  B.  R.  322,  115  N.  Y.  App.  Div. 
488. 

107.  In  re  Morrison  (D.  C.,  Tex.),  11  Am. 


B.   R.   498,   127   Fed.    186;    In   re   Laughlin 
(D.  C,  Iowa),  3  Am.  B.  R.  1,  96  Fed.  589. 

108.  Discharge  from  partnership  debts. — 
In  re  MoFaun  (D.  €.,  Iowa),  3  Am.  B.  R.  66, 
96  Fed.  592;  New  York  Institution  for  the 
Deaf  and  Dumb  v.  Crockett,  17  Am.  B.  R. 
233,  117  N.  Y.  App  Div.  269,  102  N.  Y.  Supp. 
412,  in  which  case  the  court  states,  that  the 
tendency  of  the  decisions  in  the  State  courts 
is  toward  holding  that  where  a  court  acquires 
jurisdiction  and  grants  a  full  discharge,  in 
the  language  of  the  statute,  from  all  provaible 
debts  properly  scheduled,  that  joint  as  well 
as  individual  debts  are  discharged;  In  re 
Kaufman  (D.  C,  N.  Y.),  14  Am.  B.  R.  393, 
136  Fed.  262,  holding  that  where  an  indi- 
vidual partner  on  adjudication,  schedules 
firm  d€ft)t8  his  discharge  releases  him  from 
liability  thereon,  and  after  the  term  at 
which  it  was  granted,  may  be  amended  so  as 
to  discharge  him  <as  an  individual  from  any 
liability  on  account  of  the  debts  of  the  firm. 

In  the  case  of  Jarecki  Mfg.  Co.  v.  Mc- 
Elwain  (C.  C.  A.,  Ind.),  6  Am.  B.  R.  761, 
107  Fed.  249,  the  court  eaid:  "There  is 
some  disagreement  in  the  authorities  as  to 
whether  a  discharge  of  an  individual  part- 
ner releases  him  from  liability  upon  part- 
nership debts.  The  great  weight  of  authority 
is  in  favor  of  the  doctrine  that  the  discharge 
of  a  partner  on  his  individual  petition  oper- 
ates as  a  release  -both  from  individual  and 
his  partnership  indebtedness.  The  cases 
which  held  to  the  contrary  seemed  to  be 
based  upon  a  misconception  of  the  extent  of 
the  rights  of  the  trustee  over  the  bankrupt's 
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and  notice  to  creditors  are  prerequisites  to  a  discharge  of  an  individual  part- 
nership from  firm  debts.-^  Of  course,  if  the  adjudication  is  of  the  partnership 
but  not  of  all  the  partners,  individual  creditors  of  the  non-consenting  insolvent 
partner  are  not  affected  by  the  discharge/^^ 


V.  JURISDICTION  WHERE  PARTNERS  ARE  DOIQCILED  IN  DIFFERENT  DISTRICTS. 

Subsection  c  provides  that :  **  The  court  of  bankruptcy  which  has  juris- 
diction of  one  of  the  partners  may  have  jurisdiction  of  all  the  partners  and 
of  the  administration  of  the  partnership  and  individual  property."  The 
analogous  provision  in  the  law  of  1867  was:  **If  such  copartners  reside  in 
different  districts,  that  court  in  which  the  petition  was  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case."  This  clause  did  not  occur  in  the  law 
of  1841.  General  Order  XVI  und*  the  law  of  1867  is  substantially  the 
same  as  present  General  Order  VI,  the  last  two  sentences  of  which  are  as 
follows :  "  In  case  two  or  more  petitions  shall  be  filed  in  different  districts 
by  different  members  of  the  same  partnership  for  an  adjudication  of  the 
bankruptcy  of  said  partnership,  the  coui:t  in  which  the  petition  is  first  filed 
having  jurisdiction  shall  take  and  retain  jurisdiction  over  all  proceedings 
in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if  such  petitions  shall 
be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed. 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts  should 


estate  and  as  to  the  effect  upon  the  firm 
of  the  bankruptcy  of  one  of  its  members. 
The  cases  holding  that  a  discharge  granted  to 
one  member  of  a  firm  does  not  rdease  him 
from  partnership  indebtedness,  where  he 
alone  is  adjudged  a  bankrupt,  proceed  on 
the  principle  that  a  trustee  could  not  acquire 
possession  of  and  administer  the  assets  of 
the  firm.  In  so  holding,  it  seems  to  have  been 
overlooked,  thait  the  bankruptcy  of  one  mem- 
ber is  ipso  facto  a  dissolution  of  the  firm, 
and  that  while  the  solvent  partner  would  be 
allowed  to  administer  the  partnership  assets, 
yet  the  trustee  in  bankruptcy  is  entitled  to 
the  bankrupt's  share  of  the  partnership  as- 
sets, after  the  payment  of  tne  partnership 
debts.  The  separate  estate  of  the  bankrupt 
partner  and  his  beneficial  interests  in  the 
firm,  after  the  payment  of  firm  debte,  is 
to  be  administered  by  the  trustee  for  the 
payment  of  the  bankrupt's  individual  debts. 
The  adjudication  of  one  partner  as  a  bank- 
rupt, brings  within  the  jurisdiction  of  the 
court  his  entire  estate  for  administration,  and 
if,  after  the  payment  of  his  individual  debts 
out  of  his  individual  estate,  any  surplus  re- 
mains, it  will  be  applicable  to  the  payment 
of  firm  indebtedness.  For  the  purpose  of 
reaching  any  such  surplus,  firm  creditors  may 
prove  against  the  estate  of  the  bankrupt 
partner.  The  most  elaborate  and  exhaustive 
discussion  of  the  subject  under  the  bankrupt 
act  of  1867,  is  found  in  the  case  of  Wilkins 
v.  Davis,  Fed.  Cas.  17,664,  and  in  my  opinion, 
the  reasoning  in  that  case  as  applied  to  the 
present  bankrupt  act,   clearly   demonstrates 


that  the  discharge  of  one  partner,  releases 
him  from  all  partnership  indebtedness.'' 

109.  Petition  and  schedules. —  In  the  case 
of  In  re  Laughlin  (D.  C,  la.),  3  Am.  B.  IL 
1,  96  Fed.  591,  the  court  said:  ^'To  beoonle 
entitled  to  a  discharge  barring  the  finn  cred- 
itors under  such  circumstaiu^es,  the  proper 
foundation  must  be  laid  in  the  proceedings 
instituted  on  behaH  of  the  bankrupt  p^tner- 
ship.  In  the  petition  originally  filed  it  should 
be  averred  that  the  petitioner  is  indebted  in 
his  individual  capacity,  if  such  be  the  fact, 
and  also  as  a  member  of  a  firm,  naming  it 
and  giving  the  names  of  the  several  partners; 
and  the  petition  should  pray  for  the  dis- 
charge from  the  firm  as  well  as  his  individual 
deft)t8.  To  this  petition  should  be  attached 
the  proper  schedules  setting  forth  the  firm 
defbts,  the  firm  property,  if  any,  and  all  other 
matters,  the  same' as  is  required  in  the  case 
of  a  proceeding  brought  by  one  of  the  part- 
ners.** See  also  In  re  Meyers  (D.  C,  N.  Y.), 
3  Am.  B.  R.  260,  97  Fed.  757. 

Notice  to  film  creditors. —  Where  one  of  the 
members  of  a  firm  desires  a  discharge  from 
firm  as  well  as  individual  debts,  a  notice 
to  that  effect  must  be  contained  in  the  notice 
given  of  the  first  meeting  of  creditors,  in  the 
petition  for  a  discharge,  and  in  the  notice 
to  creditors  therefor.  In  re  Russell  (D.  C, 
la.),  3  Am.  B.  R.  91,  07  Fed.  32.  See  also 
In  re  Morrison  (D.  C,  Tex.),  11  Am.  B.  R. 
498,  127  Fed.  186. 

110.  Compare,  for  collateral  attack  and 
generally  on  the  effect  of  discharges  on  part- 
nership liabilities,  discussion  under  Sections 
Fourteen  and  Seventeen  of  this  work. 
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proceed  with  the  case,  order  them  to  be  transferred  to  that  court."  It  will 
be  noticed  that  this  provision  supplements  subdivision  c  and  gives  it  effect. 
The  statute  and  the  general  order  modified  the  rigid  rule  of  the  former  law^ 
that  the  court  which  has  acquired  jurisdiction  of  one  of  the  partners  had 
exclusive  jurisdiction  over  botii  subject-matter  and  of  the  partners.^"  Under 
the  general  order  the  court  retaining  jurisdiction  may  transfer  the  case  to 
ano^er  court  for  the  greater  convenience  of  the  parties  in  interest,  thus  sub^ 
stituting  the  fleodble  rule  of  convenience  of  parties  in  the  place  of  the  rigid  rule 
of  the  former  law.^^  The  proceeding  may  be 'brought  in  another  district 
where  the  partner  might  have  petitioned  as  an  individual.^^^ 


VL  TRUSTEES  OF  BANKRUPT  PARTNERSHIPS. 

a.  In  gmeral. —  This  section  contains  certain  special  provisions  applicable 
to  trustees  of  bankrupt  partnerships.  Except  as  otherwise  expressly  proivded 
in  this  section  the  powers  and  duties  of  such  trustees  are  the  same  as  in  thd 
case  of  trustees  of  individuals.  It  will  not  be  attempted  under  this  section 
to  declare  rules  governing  in  all  respects  partnership  trustees  in  the  performance 
of  their  duties.  Subdivision  b  provides  that:  "  In  other  respects  (except  as  to 
the  appointment  of  trustees)  so  far  as  possible  the  estate  shall  be  administered 
as  herein  provided  for  other  estates." 

b.  Choice  of  tnutees. —  Subdivision  b  provides  that  "The  creditors  of  the 
partnership  shall  appoint  the  trustee."  This  preference  in  the  choice  of  the 
trustee  was  also  contained  in  the  acts  of  1841  and  1867."*  There  is  here  an 
apparent  discrimination  in  favor  of  the  joint  creditor,  for  the  individual 
creditor  has  a  petitioning  creditor's  debt  in  proceedings  against  the  copartner- 
ship;"* so  also  firm  creditors  can  vote  for  the  trustees  of  the  individual 
estates;"*  but  an  individual  creditor  of  one  of  the  partners  may  not  vote  at 
a  meeting  of  the  firm  creditors  for  a  partnership  trustee."^  This  restriction 
only  applies  in  the  case  of  a  joint  petition  and  not  where  a  petition  is  separ- 
ately brought  against  an  individual  partner."*  The  reason  for  the  apparent 
preference  of  firm  over  individual  creditors  will  appear  hereafter.  ^^*  Where 
possible  and  convenient  the  same  trustees  should  be  appointed  for  partner- 
skip  and  individual  estates;  but  separate  trustees  may  be  appointed  in  the 
discretion  of  the  court  where  the  circumstances  demand  it.*^ 

c.  Powers  in  respect  to  individual  estates. —  On  the  appointment  of  a  trustee 
of  a  partnership,  he  may  take  possession  and  administer  the  property  of  one 


111.  In  re  Bcylan,  Fed.  Oas.  1,757;  In  re 
Penn,  Fed.  Oas.  10,927. 

Where  the  partner  resided  in  districts  other 
than  that  which  was  the  place  of  the  part- 
nerehip  husiness,  it  was  held  under  the  former 
law  that  an  involuntary  petition  against  the 
firm  could  he  filed  only  in  the  district  where 
the  business  was  conducted.  Cameron  v. 
Canieo,  Fed.  CSas.  2,340. 

IW.  In  re  Waxelbaum  (D.  C,  N.  Y.),  3 
Am.  B.  H.  392,  98  Fed.  5S9. 

Aa  to  the  transfer  of  cases  where  petitions 
are  filed  against  partners  in  different  dis- 
tricts, see  Bankr.  Act,  f  32,  post.  This  whole 
question  of  transfer  for  the  convenience  of 
parties  is  ably  discussed  in  the  case  of  In  re 
Sears  (D.  C,  N.  Y.),  7  Am.  B.  R.  279,  112 
Fed.  58. 


118.  In  re  Blair  (D.  C,  N.  Y.),  3  Am. 
B.  R.  588,  99  Fed.  76,  holding  also  thfU;  the 
petition  may  l)e  amended  to  show  jurisdic- 
tion; In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  713,  117  Fed.  294. 

114.  Compare  In  re  Phelps,  Fed.  Cas. 
11,071. 

115.  In  re  Mercur  (D.  C,  Pa.),  2  Am.  B. 
R.  626,  95  Fed.  634. 

lie.  In  re  Webb,  Fed.  Cas.  17,317. 

117.  In  re  Eagles  &  Crisp  (D.  C,  N.  C), 
3  Am.  B.  R.  733,  99  Fed.  696. 

118.  In  re  Beck  (D.  C,  Mass.),  6  Am.  B. 
R.  654,  110  Fed.  140. 

119.  For  the  method  of  choosing  the  trus- 
tee, see  Bankr.  Act,  $ft  44  and  66,  post. 

120.  In  re  Currie  (D.  C,  Mich.),  28  Am. 
B.  R.  834,  197  Fed.  1012. 
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of  the  partners  so  far  as  is  necessary  to  settle  the  partnership  estate.  ^^  He 
becomes,  by  virtue  of  his  olfice,  the  trustee  of  the  separate  estates  of  the  indi- 
vidual partners,  for  the  purpose  of  paying  the  partnership  debts.^^  Where 
the  adjudication  is  that  of  a  bankrupt  partner,  the  trustee  may  not  administer 
the  affairs  of  solvent  members  of  the  firm,  and  his  duties  will  be  restricted  to 
the  ascertained  interest  of  the  bankrupt  partner  in  the  partnership;  if  any 
controversy  arises  as  to  such  interest  the  solvent  partners  claim  is  adverse, 
and  he  may  insist  that  such  claim  be  adjudicated  out  of  bankruptcy. ^^  • 

d.  Separate  acoount. —  Subtiivision  d  of  this  section  requires  Uie  trustee  to 
keep  separate  accounts  of  the  partoership  property  and'  of  the  property  be- 
longing to  the  individual  partners.  This  follows  from  the  very  nature  of  his 
duties  and  the  interrelation  of  the  debts  and  assets  over  which  he.  is  given 
charge.  There  were  similar  clauses  in  the  laws  of  1841  and  1867.  The 
necessity  of  keeping  separate  accounts  is  obvious.  ^^ 

c.  Expenses  and  fees. — It  is  provided  in  subdivision  e  that  "  the  expenses 
shall  be  paid  from  the  partnership  property  and  the  individual  property  in 
such  proportion  as  the  court  shall  determine."  There  are  few  reported  cases 
under  the  present  law.^^  In  computing  trustees  fees  where  the  partnership 
and  its  members  are  joined  in  one  petition,  the  proceeding  is  regarded  as  a 
single  proceeding,  and  allowances  are  not  to  be  made  from  partnership  and 
individual  estates,  separately  computed.  ^^ 


Vn.  PROVABILITY  OF  DEBTS. 

a.  "In  general. —  The  provisions  of  §  63  of  the  bankruptcy  act  declaring 
the  debts  which  may  be  proved  and  allowed  against  a  bankrupt  estate  are 
applicable  to  debts  against  a  partnership.  A  member  of  a  partnership  being 
liable  for  all  of  the  partnership  debts,  a  debt  against  the  partnership  is 
provable  against  the  individual  estate  of  the  bankrupt  member.^^ 

b.  Claims  of  partnership  againat  individual  partners  and  vice  versa. — (l)  Statu- 
tory PBOvisiON. —  Subsection  g  provides  that  "  the  court  may  permit  the  proof 
of  the  claim  of  the  partnership  estate  against  individual  assets  and  vice  versa,/' 
But  this  subsection  does  not  permit  a  solvent  partner  to  prove  against  the 
separate  estate  of  his  bankrupt  partner  until  all  the  partnership  creditors 
have  been  paid  in  full  ;^^  nor  a  retired  partner  on  notes  received  by  him  for 
his  interest  in  the  firm.^^ 


121.  Dickas  v.  Barnes  (C.  C.  A.,  6th  Oir.), 
16  Am.  B.  R.  566,  140  Fed.  849;  Matter  of 
Latimer  (D.  €.,  Pa.),  23  Am,  B.  R.  388, 
174  Fed.  824;  Tate  v.  Brinser  (D.  C,  Pa.), 
34  Am.  B.  R.  660,  226  Fed.  878;  Franks  v. 
MeNeal  (C.  G.  A.,  3d  Cir.),  26  Am.  B.  R. 
555,  186  Fed.  481,  affd.  228  U.  6.  695,  30 
Am.  B.  R.  244,  57  L.  Ed.  1029. 

122.  In  re  Stokes  (D.  C,  Pa.),  6  Am.  B. 
R.  262,  106  Fed.  312;  In  re  Smith  (D.  C, 
Ind.),  2  Am.  B.  R.  9,  92  Fed.  35;  Francis 
V.  McN«al  (C.  C.  A.,  3d  Cir. ) ,  26  Am.  B.  R. 
555,  186  Fed.  481,  affd.  228  U.  S.  695,  30 
Am.  B.  R.  244,  57  L.  Ed.  1029. 

123.  Tate  v.  Brinser  (D. C,  Pa.),  34  Am. 
B.  R.  660,  226  Fed.  878.  See  Mamet  Oil  ft 
Gas  Co.  V.  Halev  (C.  C.  A.,  5th  Cir.),  33 
Am.  B.  R.  266,  218  Fed.  45. 

124.  In  re  Denning  (D.  C.,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  219. 


125.  For  expenses  of  administration  in  gen- 
eral, see  Bankr.  Act,  i§  63  and  64,  post. 
See  In  re  City  Contracting  &  Bldg.  Cow  (D. 
C,  Hawaii),  30  Am.  B.  R.  133. 

126.  (Miatter  of  Rider  (D.  C,  Mont.),  34 
Am.  B.  R.  280,  220  Fed.  193;  In  re  McMur- 
trey  (D.  C,  Tex.),  15  Am.  B.  R.  427,  142 
Fed.  853;  In  re  Barden  (D.  C,  N.  a),  4 
Am.  B.  R.  31,  101  Fed.  553;  In  re  Farley 
(D.  C-,  Va.),  8  Am.  R  R.  266,  115  Fed.  369. 

127.  In  re  Hee  (D.  C,  Hawaii),  13  Am. 
B.  R.  8,  2  U.  S.,  D.  C,  Hawaii  169;  In  re 
Webb,  Fed.  Caa.  17,317;  Wilkins  v.  Davis, 
Fed.  Caa.  17,664;  In  re  Frear,  Fed.  Gas. 
5,074. 

128.  In  re  Stevens  (D.  C,  Vt.),  5  Am.  B. 
R.  9,  104  Fed.  323;  Emery  v.  Bank,  Fed.  Oas. 
4,446. 

128.  In  re  Denning  (D.  C,  Mass.),  8  Am. 
B.  R.  133,  114  Fed.  219. 


§5-g.J 


Claims  Against  Pabtnebs. 


185 


(2)  Priob  patmsnt  of  cbbditobs. — The  general  rule  is  that  the  separate 
estate  of  one  partner  shall  not  claim  against  the  joint  estate  of  the  partnership 
in  competition  with  joint  creditors,  nor  shall  the  joint  estate  claim  against  the 
separate  estate  in  competition  with  the  separate  creditors.  ^^  One  principle 
may  be  deduced  from  the  cases  to  the  effect,  that  where  the  partnrship  and 
the  individual  members  thereof  are  all  adjudged  bankrupts  and  the  estates  of 
all  are  before  the  court,  the  rule  of  distribution  prescribed  by  §  6  (f ),  is  not 
to  be  varied  by  the  proof  of  the.  claim  of  a  partnership  estate  against  an  indi- 
vidual estate  and  vice  verm,  as  provided  in  §  5(g).  In  other  words,  the  joint 
creditors  of  a  bankrupt  partnership  must  be  paid  before  the  claim  of  an  indi- 
vidual partner  may  be  paid,  and,  on  the  other  hand,  the  individual  creditors 
of  the  bankrupt  partners  must  be  paid  before  the  claim  of  the  partnership 
against  the  partner  will  be  allowed.  ^^^  The  claim  of  a  partner  for  money 
advanced  to  the  firm  in  excess  of  his  agreed  contribution  to  the  capital  of  the 
firm  is  subject  to  this  principle;  such  claim  may  not  share  in.  the  distribu- 
tion of  the  estate  of  the  bankrupt  partnership  until  all  the  joint  creditors  are 
paid.^^  Subsection  g  of  this  section  was  evidently  not  intended  to  modify  the 
rule  that  before  claims  of  partners  against  a  partnership  may  be  paid  firm 
debts  must  be  disposed  of.  There  must  be  some  clearly  expressed  statutory 
provision  in  order  that  the  partner  may  have  this  privilege.  This  subsection 
is  to  be  construed  as  consummating  the  evident  purpose  of  the  act  to  secure 
to  creditors  of  the  firm  and  all  the  members  thereof  an  equitable  distribution 
of  the  assets  belonging  to  the  respective  estates.  This  distribution  must  be 
made  in  accordance  with  well  recognized  principles,  applicable  to  the  rights 
and  liabilities  of .  partnerships  and  the  partners  comprising  the  same.^^     A 


1«0.  Amsinck  v.  Bean,  22  Wall.  395,  402, 
22  L.  Ed.  801.  See  as  to  confirtruction  oi  sub- 
aection  g  in  connection  with  sub-Bectioii  f. 
Fanners  &  Mechanics  Nat.  Bank  of  Phila- 
delphia V.  Ridge  Ave.  Bank,  240  U.  S.  498, 
36  Am.  B.  R.  728,  60  L.  Ed.  767. 

131.  In  re  Fiknar  (C  C.  A.,  7th  Cir.), 
24  Am.  B.  R.  194,  177  Fed.  170;  In  re  Terens 
(D.  C,  Wis.),  23  Am.  B.  R.  680,  175  Fed. 
495;  In  re  Brvin  (D.  C,  Pa.),  6  Am.  B.  R. 
356,  109  Fed.  136,  affd.  7  Am.  B.  R.  256, 
112  Fed.  124. 

Claim  of  partner  against  partnership  es- 
tate.—  In  the  case  of  In  re  Denning  (D.  C, 
Mmas.),  8  Am.  B.  R.  133,  114  Fed.  219,  the 
court  ssid:  "It  is  plain  that  the  bankrupt's 
former  partner  cannot  be  allowed  to  prove 
in  this  case.  To  permit  him  to  do  so,  would 
permit  him  to  compete  with  his  own  cred- 
itors. There  are  joint  creditors  in  this  case 
who  have  proved,  and  until  the  claims  of 
the  joint  creditors  are  settled,  the  partner 
eamiot  share  in  the  distribution  of  his  former 
partner's  estate.  There  is  nothing  in  section 
5  (g)  of  the  act  to  change  this  well-estab- 
lished rule." 

In  the  case  of  Matter  of  Union  Bank  (C. 
€.  A..  6th  Cir.),  26  Am.  B.  R.  148,  184 
Fed.  224,  it  was  held  that  while  the  trustee 
of  a  bankrupt  partnership  is  entitled  to  prove 
a  claim  of  the  partnership  against  the  In- 
dividoal  estate  of  one  of  the  bankrupt  part- 
ners, his  claim  cannot  share  therein  pari 
po«9u  with  the  claims  of  other   individual 


creditors,  but  only  after  the  other  individual 
creditors  have  been  paid  in  full.  It  was 
further  held  that  the  claim  of  the  partner- 
ship cannot  share  paH  passu  with  the  olaitns 
of  other  creditors  of  one  of  the  bankrupt 
partners,  on  the  principle  that  a  partnershjip 
is  an  entity  distinct  from  its  membership, 
since  the  recognition  of  the  partnership  as 
an  entity  cannot,  in  the  absence  of  express 
statutory  authority,  be  said  to  work  a  change 
in  the  rule  fixing  the  substantial  rights  of 
creditors  respectively  of  the  par^ership  and 
of  its  individual  memlbers. 

138.  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  930,  184  Fed.  728,  in  which  case  this 
entire  question  has  been  carefully  considered 
and  the  authorities  cited  and  applied. 

133.  Constmction  of  subsection  (g).— There 
is  no  indication  in  this  subsection  taken  as 
a  whole,  that  there  was  any  intent  on  the 
part  of  Congress  to  change  the  rule  of  dis- 
tribution which  had  heretofore  been  held  to 
be  equitable.  The  intent  was  simply  to  re- 
njove  all  arbitrary  rules  of  practice  and  pro- 
cedure which  had  Interfered  w^ith  the  distribu- 
tion of  the  estates  of  bankrupt  partnerships 
and  partners,  in  accordance  with  the  settled 
rules  of  equity.  The  subsection  does  not 
change  the  previously  existing  rules  of  dis- 
tribution, but  merely  abolishes  certain  tech- 
nical rules  of  procedure  to  secure  equitable 
distribution  of  such  estates.  In  re  Effinger 
(D.  C.,  Md.),  25  Am.  B.  R.  930,  184  Fed. 
728;    Farmers  &   Mechanics'   Nat.    Bank   of 
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solvent  partner  cannot  prove  his  own  separate  debt  against  the  separate  estate 
of  the  bankrupt  partner  so  as  to  oome  into  competition  with  the  joint  creditors 
of  the  partnership.^^  But  this  rule  would  probaUy  not  apply  where  a  creditor 
of  a  bankrupt  estate  becomes,  after  the  debt  is  incurred,  a  joint  partner  of 
the  bankrupt  in  an  entirely  separate  and  distinct  enterprise. ^^ 

(3)  SuBBOGATioN  OF  PAKTNEB. —  It  is,  howcver,  wcll  settled  that  the  right  of 
subrogation  exists  between  a  partnership  estate  and  the  estate  of  a  partner.  ^"^ 
Hence,  when  a  retired  partner  is  later  compelled  to  respond  to  his  partner- 
ship liability,  because  the  continuing  partner  is  unable  to  do  so,  he  becomes 
subrogated  to  the  claim  of  the  creditors  pro  tcunto,  and  thus  may  prove  against 
the  partnership  estate  as  well  as  the  separate  estate  of  the  bankrupt  partner.^^ 
Where  a  retired  partner  left  the. money  which  he  had  invested  in  the  firm  as 
a  loan,  and  provides  in  his  will  that  such  money  should  be  permitted  to  remain 
in  the  firm  for  five  years  after  his  death,  the  l^atee  is  entitled  to  prove  the 
claim  against  the  partnership,  upon  its  being  adjudicated  a  bankrupt  some 
years  after  the  death  of  the  testatoi;;  under  such  circumstances,  the  interest  of 
the  decedent  did  not  remain  in  the  firm  as  capital  at  the  risk  of  the  business 
but  was  a  loan  to  the  firm.^®  Where  one  partner  pays  all  the  debts  of  a  part- 
nership, whose  other  member  has  been  adjudged  a  bankrupt,  the  sum  which 
may  be  shown  to  be  due  him  upon  a  partnership  accounting  is  a  debt  which 
may  be  proved  against  the  estate  of  the  bankrupt  partner. ^^ 


Vin.  HARSHALLIlf G  ASS£TS  AND  DISTRIBUTION. 

a.  So  as  to  prevent  preferences. —  The  court  is  authorized  by  subsection  g 
of  this  section  to  "  marshal  the  assets  of  the  partnership  estate  and  individual 
estates  so  as  to  prevent  preference."  These  words  and  the  clause  in  which 
they  are  found  supplement  and  emphasize  the  first  clause  of  the  subsection. 
Whether  "  preferences  *'  here  means  a  bankruptcy  preference  as  defined  in 
§  60-a  is  doubtful.  Yet  the  estate  of  the  individual  being  often  a  creditor  of 
the  copartnership  and  vice  versa,  it  is  possible  that  the  definition  of  "  prefer- 
ence "  there  phrased  may  apply.  It  has  been  said  to  be  "  aimed  at  the  fraud 
brought  about  by  partners  agreeing  just  before  bankruptcy  to  change  joint 
into  separate  estates,"  thus  accomplishing  preferences  to  the  separate  credi- 
tors.^*^   But  it  is  hardly  supposable  that  the  partners  so  agreeing  will  be  able 


Philadelphia  v.  Ridge  Ave.  Bank,  240  U.  S. 
728f  36  Am.  B.  R.  728,  60  L.  Ed.  767. 

In  the  case  of  In  re  Henderson  (D.  C,  W. 
Va.),  16  Am.  B.  R.  91,  142  Fed.  588,  aflfd. 
17  Am.  B.  R.  838,  149  Fed.  975,  79  C.  C.  A. 
486,  the  court  said:  "Clause  (f)  states  the 
precepts  of  the  law.  Clause  (g)  relates  to 
the  procedure  under  it.  The  law  in  (f) 
demands  that  '  the  net  proceeds  shall  he  ap- 
propriated '  as  directed  by  it,  while  (g)  pro- 
vides simply  that  in  carrying  out  these  pre- 
cepts and  as  an  aid  in  doing  so,  the  court 
may  do  certain  things,  to- wit:  permit  proof 
of  claims  of  partnership  estates  a^^nst  in- 
dividual estates  and  vice  versa  and  marshal 
the  assets  of  suCh  estates  eo  as  to  prevent 
preferences  and  secure  equitaible  distribution 
of  such  estates." 

134.  Amsinck  v.  Bean,  22  Wall.  395,  402, 
22  L.  Ed.  801,  in  which  the  reason  wae  stated 
as  being  that  the  solvent  partner  i;)  himself 
liable  to  all  the  joint  creditors  which  is  suffi- 


cient to  show  that  in  equity  he  cannot  be 
permitted  to  claim  any  part  of  the  funds  of 
the  bankrupt  partner  before  all  the  creditors 
to  whom  he  is  liable  are  fully  paid. 

135.  <Matter  of  SH^awbridge  (Kef.,  Pa.),  25 
Am.  B.  R.  356. 

136.  In  re  Dillon  (D.  C,  Mass.),  4  Am. 
B.  R.  63,  100  Fed.  627;  In  re  Bates  (D.  C, 
Vt.),  4  Am.  B.  R.  56,  100  Fed.  263;  In  re 
May,  Fed.  Cas.  9,327;  In  re  Foot,  Fed.  Gas. 
4,906. 

137.  Compare  generally  on  this  subject 
§  40(3)  of  the  English  Act  of  1883,  Ceneral 
Rule  No.  293,  and  oases  cited  in  Bs^dwin  on 
Bankruptcy  (8th  Ed.),  pp.  510-520. 

138.  Matter  of  Lough  &  Burrows  (C.  C. 
A.,  2d  Cir.),  25  Am.  B.  R.  597,  182  Fed.  961. 

189.  Matter  of  Hirth  (D.  C,  Minn.),  26 
Am.  B.  R.  666,  189  Fed.  926. 

140.  The  preferences  supposed  to  interfere 
with  a  just  and  equitable  distribution  may 
result  from  the  action  of  partners  calculated 
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to  show  themselves  solvent  at  the  time  and,  unless  they  can,  the  transaction 
becomes  actually  fraudulent  and  may  be  disr^arded.  The  evident  purpose 
of  -the  subsection  is  npt  only  to  prevent  preferences,  in  the  technical  meaning 
of  that  word,  but  also  secure  the  equitable  distribution  of  the  assets  of  the 
several  estates  among  both  firm  and  individual  creditors."^ 

b.  Xanhalling  estate  of  nnadjndioated  partner  against  hift  conflent. —  Sub- 
section g  authorizes  the  court  to  marshal  and  distribute  the  assets  of  the 
partnership  estate  and  individual  estates.  Subsection  h  provides  in  effect 
that  where  one  or  more  but  not  all  of  the  members  of  a  partnership  are 
adjudged  bankrupt,  the  partnership  property  shall  not  be  administered  in 
bankruptcy  unless  by  tho  consent  of  the  unadjudicated  partner.  This  pro- 
vision is  for  the  purpose,  as  will  hereafter  be  considered,  of  enabling  a  solvent 
partner  to  settle  the  partnership  business  outside  of  bankruptcy.  The  consent 
here  referred  to  is  only  required  to  prevent  bankruptcy  where  a  proceeding  is 
against  one  or  more  of  the  partners  but  not  against  the  partnership.  Such 
consent  is  not  required  when  the  proceedings  are  against  the  partnership  and 
one  of  its  members. ^^  If  the  proceeding  is  directed  against  the  partnership, 
subsection  g  permits  the  marshalling  of  the  assets  of  the  partnership  and  of 
the  individual  partners  so  as  to  provide  for  the  payment  of  the  partnership 
debta^^  The  subsection  declares  a  rule  of  administration  and  does  not  apply 
until  the  partnership  property  is  placed  in  cusiodia  legis}^  The  language  of 
this  subsection  must  be  reasonably  construed  with  the  view  to  carrying  into 
effect  its  obvious  purpose.  It  does  not  provide  for  the  adjudication  of  an  indi- 
vidual partner  who  does  not  consent  thereto.***^  Under  the  entity  doctrine  a 
partnership  may  be  adjudged  a  bankrupt,  irrespective  of  an  adjudication  of 
bankruptcy  against  any  of  its  members.  But  this  doctrine  may  not  be  applied  so 
as  to  prevent  the  exercise  of  the  power  expressly  conferred  upon  a  court  to 
"  marshal  "  the  estates  of  the  partnership  and  of  the  partners.  Where  the  cir* 
cnmstances  demand  it,  the  court  will  upon  adjudication  of  partnership,  admin- 
ister not  only  the  estate  of  the  partnership,  but  also  the  estates  of  partners  who 
have  not  been  adjudicated  bankrupts.^^  So  that  where  the  partnership  has  been 


to  oomrert  partnership  property  into  individ- 
ual assets,  thus  giving  undue  advantage  to 
individual  creditors.  In  re  Terens  (D.  C, 
W.  Va.),  23  Am.  B.  R.  680,  688,  176  Fed. 
495. 

141.  In  re  Denning  (D.  C,  Mass.),  8  Am. 

B.  H.  133,  113  Fed.  219;  In  re  Effingcr   (D. 

C.  Md.),  25  Am.  B.  R.  930,  184  Fed.  728. 

142.  Armstrong  v.  Fisher  (C.  €.  A.,  8th 
Cir.),  34  Am.  B.  R.  701,  224  Fed.  97,  in 
which  case  it  was  held  that  §  5h,  requiring 
oonaent  of  the  solvent  partner  is  inapplicable 
to  a  case  of  this  character,  is  limitea  in  its 
effect  to  those  oases  in  which  one  or  more 
hut  not  all  of  the  partners  have  been,  and 
the  partnership  has  not  been,  adjudged  bank- 
rupt, and  that  even  if  such  a  case  as  that  in 
hand  were  governed  by  section  5-h  the  failure 
of  the  petitioner  to  object  to  the  administra- 
tion of  the  partnership  property  in  bank- 
ruptcy and  hlmseli  to  setUe  the  partnership 
business,  would  estop  him  from  successfully 
claiming  that  his  inai vidua!  estate  could  not 
be  drawn  into  and  administered  by  the  bank- 
ruptcy   court.     Citing    Francis    v.    McNeal, 


228  U.  S.  695,  700,  701,  30  Am.  B.  R.  244, 
57  L.  Ed.  1020. 

148.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R  559,  98  Fed.  976 ;  Dickas  v.  Bamee 
(C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  566,  140 
Fed.  849. 

144.  Matter  of  McOonnell  k  Williams  (D. 
C,  Cal.  Ref.),  32  Am.  B.  R.  589. 

145.  In  re  Bertenshaw  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  577,  157  Fed.  363,  in  which 
the  court  said:  "No  express  provision  can 
be  found  in  this  legislation  and  no  indication 
or  implication  is  perceived  in  it  that  the 
adjudication  of  a  partnership  draws  into  the 
administration  of  its  estate  in  the  court  of 
bankruptcy,  the  property  of  the  solvent  part- 
ners who  are  not  adjudged  bankrupts." 

146.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  659,  98  Fed.  976;  Dickas  v.  Barnes 
(C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  566, 
140  Fed.  849;  Francis  v.  MoXeal  (C.  O.  A., 
3d  Cir.),  26  Am.  B.  R.  655,  186  Fed.  481. 
affd.  228  U.  S.  695,  30  Am.  B.  R.  244,  57 
L.  Ed.  1020,  in  which  case  the  court  said: 
"  It  is  settled  that  a  partnership  is  an  entity 
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adjudicated  in  bankruptcy,  an  estate  of  one  of  the  partners,  who  is  solvent 
and  has  not  been  adjudged  a  bankrupt,  may  be  administered  by  the  trustee, 
when  necessary  for  the  payment  of  the  partnership  debts*"^  As  has  already 
been  indicated,  a  partnership  may  not  be  adjudicated  a  bankrupt  unless  the 
partnership  and  all  its  members  are  insolvent,  in  those  cases  where  insolvency 
is  an  essential  element  in  the  act  of  bankruptcy. ^^  In  such  cases,  it  appearing 
that  the  partnership  and  the  members  thereof  are  insolvent,  the  assets  of  afi 
the  members  are  drawn  into  the  proceeding  for  administration,  although 
adjudication  be  against  the  bankrupt  partnership  only.^*®  And  even  though 
one  of  the  partners  was  chiefly  engaged  in  farming,  and  therefore  not  subject 
to  bankruptcy,  his  estate,  he  being  insolvent,  may  be  brought  into  the  proceed- 
ing for  adjudication.^*^  While  the  court  has  jurisdiction  over  the  interest  of 
the  bankrupt  partners  in  the  partnership  property,  the  solvent  partner,  may, 
after  that  interest  has  been  ascertained  and  set  apart,  insist  that  the  partnership 
property  be  administered  elsewhere  than  in  bankruptcy/^^ 

c.  Distribution. — (1)  In  general. —  It  is  provided  in  subsection  g  that 
the  court  may  marshal  the  partnership  and  individual  estates,  *^  and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates,"  and  sub- 
section /  provides  for  the  appropriation  of  the  net  proceeds  of  the  several 
estates  to  the  payment  of  the  debts  either  of  the  partnership  or  of  the  partner 
as  therein  directed.     Where  the  adjudication  is  of  the  partnership  only  and 


which  may  be  adjudged  a  bankrupt,  irre- 
spective of  the  adjudicati(m  of  bankruptcy 
against  any  of  its  meni!bers.  IJnck>ubted]y, 
in  a  case  where  a  partnership  and  aU  its 
members  have  been  adjudged  bankrupts,  the 
trustee  of  the  partnership  may  administer 
the  estates  of  the  partnership  and  its  mem- 
bers, and  as  we  read  section  5,  the  trustee 
of  the  partnership  which  has  ibeen  adjudged 
a  bankrupt,  may,  in  certain  cases,  to  be  here- 
after mentioned,  adnrinister  the  States  of  its 
unadjudicafted  members;  "  Matter  of  Latimer 
(D.  C,  Pa.),  23  Am.  B.  R.  3S8,  174  Fed.  824, 
holding  that  the  adjudication  of  a  partner- 
ship draws  to  the  court  of  ^bankruptcy,  for 
administration,  the  individual  estatei^  oif  the 
partners,  though  as  individuals  they  have  not 
been  adjudicated  bankrupt.  See  In  re  I>uke 
k  Son  (D.  C,  Oa.),  29  Am.  B.  R.  93,  199 
Fed.   199. 

147.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Am, 
B.  R.  660,  226  Fed.  878;  citing  Frauds  v. 
MoNeal  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  R. 
665,  186  Fed.  481,  aflfd.  228  U.  S.  695,  30 
Am.  B.  R.  244,  57  L.  Ed.  1020. 

148.  See  discussion  under  sub-heading  **  In- 
solvency," antCf  p.  173. 

149.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  656,  186  Fed.  481,  affd.  (U.  S. 
Sup.  Ct.),  228  U.  S.  695,  30  Am.  B.  R.  244, 
67  L.  Ed.  1020. 

The  adjudication  of  individual  members  of 
the  partnership  does  not  draw  into  the  bank- 
ruptcy proceedings  the  assets  of  the  partner- 
ship of  which  'the  bankrupt  is  a  member,  but 
against  which  no  bankruptcy  proceedings  are 
pending.  American  Steel  &  Wire  Co.  v. 
Coover  (Okla.  Sup.  Ct.),  27  Okl.  131,  26  Am. 
B.  R.  58,  111  Pac.  217;  In  re  Mercur  (C.  C. 


A.,  3d  Cir. ) ,  10  Am.  B.  R.  606,  122  Fed.  384, 
66  C.  C.  A.  472,  in  which  case  the  court  said: 
*'  There  has  been  no  adjudicat/ion  against  the 
firm  and  the  trustee  was  not  appointed  to 
represent  it,  ibut  onl^  the  two  memfbers  who 
happened  to  oppose  it  in  their  separate  and 
inaividual  capacity.  Under  such  circum- 
stances, the  trustee  has  no  authority  to  de- 
mand or  interfere  with  the  firm  assets.  In 
the  case  of  Ameinck  v.  Bean,  22  Wall.  395, 
402,  which  arose  under  the  act  of  1867,  it  was 
held  that  while  the  assignee  in  bankruptcy 
of  the  joint  stx>ck  and  property  of  a  partner- 
ship is  required  by  the  statute  to  administer 
the  separate  estate  of  the  individual  members, 
as  well  as  that  of  the  firm,  there  is  no  re- 
ciprocal regulation  with  regard  to  the  estate 
of  the  partnership,  where  an  individual  mem- 
ber of  it  has  alone  been  adjudged  a  bank- 
rupt." See  In  re  City  Contracting  &  Bldg. 
Co.  (D.  C,  Hawaii),  30  Am.  B.  R.  133. 

150.  Administration  of  estate  of  nonad- 
jndicated  member. —  Where  an  act  of  bank- 
ruptcy has  been  committed  by  a  partnership 
whose  invidual  members,  as  well  as  the  firm, 
are  insolvent,  the  fact  that  one  of  the  part- 
ners cannot  be  adjudicated  an  involuntary 
bankrupt  because  chiefly  engaged  in  farming, 
does  not  prevent  the  adjudication  of  the  firm 
and  its  other  member ;  and,  in  such  case,  the 
estate  of  the  nonadju<}icated  member  is 
brought  into  the  proceeding  for  administra- 
tion. In  re  Duke  &  Son  (D.  C,  Ga.),  29 
Am.  B.  R.  93,  199  Fed.  199. 

151.  Tate  v.  Brinser  (D.  C,  Pa.),  34  Am. 
B.  R.  660,  226  Fed.  878;  Mamet  Oil  k  Gas 
Co.  V.  Staley  (C.  C.  A.,  6th  Cir.),  33  Am. 
B.  R.  266,  218  Fed.  46. 
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there  are  no  separate  assets  belonging  to  the  individuals^  administrjition  and 
distribution  follow  the  same  practice  and  rules  as  in  individual  cases.  Where 
however,  there  are  both  joint  and  separate  estates,  especially  where  the  court 
has  not  jurisdiction  of  all  the  members^  complicationa  result  which  may  be 
troubleeoine  and  require  cateful  treatment »» 

(2)  Pabtnsbshif  and  individual  CBEDIT0B8. —  Subscctiou  /  provides 
that  the  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the 
payment  of  the  partnership  debts  and  the  net  proceeds  of  the  individual  estate 
of  each  partner  to  the  paj^ent  of  his  individLl  debts..  The  surplus  remain- 
ing  after  the  payment  of  individual  debts  may  be  distributed  among  partner- 
ship creditors  f  and  the  surplus  remaining  after  the  payment  of  partnership 
debts  may  be  distributed  among  the  individual  creditors  in  proportion  to  the 
interest  of  each  partner  in  the  partnershig^  assets.^^  The  rule  of  law  phrased 
in  the  present  statute  is  declaratory  of  the  equitable  rule  that  partnership 
property  is  primarily  a  fund  for  the  payment  of  partnership  debts,^^  and  that 


158.  Some  of  these  compHcations  have  al- 
ready been  discussed;  another  class  of  them 
will  be  found  under  subsection  h,  post, 

188.  In  re  James  (C.  C.  A.,  2d  Oir.)*  13 
Am.  B.  R.  341,  133  Fed.  012;  In  re  Oroet- 
zingor  (C  C.  A.,  3d  Cir.),  11  Am.  B.  »R. 
723,  127  Fed.  814;  In  re  Denning  (D.  C, 
Mass.),  8  Am.  B.  R.  133,  114  Fed.  219; 
Jarecki  Mfg.  Co.  t.  McElwaine  (D.  C,  Ind.), 
5  Am.  B.^R.  751,  107  Fed.  249;  In  re  Wilcox 
(D.  C,  Mass.),  2  Am.  B.  R.  117,  94  Fed. 
84;  In  re  Rice  (D.  C,  Pa.),  21  Am.  B.  R. 
205,  164  Fed.  514;  Miller  v.  New  Orleans 
Acid  &  FertlMaer  Co.  (Sup.  Ct.),  211  U.  S. 
496,  21  Am.  B.  R.  417,  53  U  Ed.  300. 

A  claim  for  penonal  taxes  due  a  city  from 
a  member  of  a  "firm  cannot  be  enforced  out 
of  Arm  assets  imtil  the  firm  creditors  hsfve 
been  paid  in  full.  Matter  of  Flatau  &  Stem 
(Ref.,  N.  Y.),  21  Am.  B.  R.  362. 

la  the  admiidstratioB  of  partnership  prop- 
erty in  the  courts,  the  creditors  of  the  part- 
nership haire  the  right  to  the  application  of 
the  partnership  property  to  the  payment  of 
the  partDership  debts  in  preference  to  in- 
diTioiial  debts  of  the  respective  partners. 
Sargent  v.  Blake  (C.  €.  A.,  8th  Cir.),  20 
Am.  B.  R.  115,  160  Fed.  57;  In  re  Terens 
(D.  C,  W.  Va.),  23  Am.  B.  R.  680.  176  Fed. 
495.  Where  a  bankrupt,  prior  to  his  adjudi- 
cation, took  over  partnership  property,  agree- 
ing to  pay  partnership  debts,  the  partnerehip 
creditors  are  entitled  to  payment  out  of  the 
partnership  property  in  advanoe  of  his  in- 
dividual creditors.  In  re  Filmar  (C  C  A., 
7th  Cir.),  24  Am.  B.  R.  194,  177  Fed.  770. 

AUowanoes  to  the  widow  and  children  of 
a  deceased  nu^mber  of  a  bankrupt  partnership 
cannot  be  made  by  a  trustee  out  of  the  firm 
asaete  before  the  firm  debts  are  paid,  and 
a  prolmte  court  has  no  authority  to  decree 
that  such  allowances  be  made.  In  re  Dobert 
ft  Son  (D.  C,  Tex.),  21  Am.  B.  R.  634,  165 
Fed.  749. 

Money  adxanced  by  partner. —  In  the  case 
of  In  re  Effinger  (D.  C,  Md.),  25  Am.  B.  R. 
930,  184  Fed.  728,  it  was  insisted  that  if  a 


partner  has  advanced  money  to  the  partner- 
ship beyond  his  agreed  contribution  to  its 
capital,  his  indi«^idual  creditors  are  entitled 
to  have  his  claim  against  the  partnership 
proved  and  allowed,  and  to* have  it  participate 
m  the  distribution  of  the  firm  assets  on 
equal  terms  with  the  other  firm  creditors. 
The  court  on  this  question  said :  "  Partner- 
ship creditors  have  a  right  to  insist  that  as- 
sets which  have  1)een  paid  by  a  partner  into 
a  firm,  and  which  are  found  in  the  firm  at 
the  time  of  its  bankruptcy,  shall,  as  against 
him  and  his  individual  creditors,  be  held  to 
be  partnership  property.  A  partner  cannot 
swell  the  assets  of  his  drm  by  contrifbuting 
money  or  property  to  it,  and  then  when  the 
firm  becomes  insolvent,  assert  therein  his 
own  interest  or  that  of  his  individual  cred- 
itors for  what  he  had  paid  into  the  firm  was 
a  mere  K)an  to  it,  and  was  not  part  of  its 
assets.  If  the  contention  of  the  individual 
creditor  in  this  case  is  soupd,  little  reliance 
could  in  practice  be  placed  on  partnership 
statements.'* 

Bankrupt  firm  composed  of  individual  and 
partnership  conducting  a  separate  business. — 
Where  a  bankrupt  partnership  la  composed 
of  an  individual  and  a  separate  partnership 
doing  business  in  another  State,  under  whose 
laws  it  had  made  an  assignment  for  the  bene- 
fit of  creditors,  and  ^^e  assignee  of  the  part- 
nership member,  having  liquidated  its  assets, 
has  turned  over  the  proceeds  to  bankrupts 
trustee,  although  bankrupt's  creditors  may 
prove  against  such  fund,  the  creditors  of  ^e 
partnership  nciemiber  have  a  prior  clahn 
thereon  which  must  first  be  satisfied.  In  re 
Kiwfwlton  ft  Co.  (D.  C,  Pa.),  28  Am.  B.  R. 
140,  196  Fed.  837,  affd.  29  Am.  B.  R  729, 
202  Fed.  480. 

154.  In  re'etein  ft  Co.  (C.  C.  A.,  7th  Cir.), 
11  Am.  B.  R.  536,  127  Fed.  547,  in  which 
the  court  said:  "The  present  Bankruptcy 
Act  recognises  the  equitable  rule  that  part- 
nership property  is  primarily  a  fund  for  the 
payment  of  co-partnership  debts,  and  that 
the  interest  of  a  co-partner  is  subject  to  that 
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the  individual  debts  of  a  partner  are  entitled  to  be  first  paid  out  of  his  indi- 
vidual property.  ^^  It  is  found  in  substantially  the  same  language  in  the 
statutes  of  1841  and  1867.^^  The  English  act  contains  practically  the  same 
provision.^" 

(3)  Effect  of  waiver  or  selbase  peiob  to  bankruptcy. —  The  right  of 
the  creditor  of  the  partnership  to  payment  out  of  the  partnership  property  in 
preference  to  the  individual  creditor  is  derivative  in  nature,  and  is  worked 
out  by  subrogation  to  the  existing  rights  of  one  of  the  partners  to  assert  this 
equitable  principle.  Until  the  assets  have  been  brought  into  the  custody  of 
the  law,  each  partner  has  plenary  power  at  any  time  to  release  or  waive  his 
right ;  and  if  no  partner  retains  ^s  right,  then  no  creditor  of  the  partnership 
has  it  However  this  release^or  waiver  must  have  been  bona  fide  on  the  part 
of  the  partners  and  without  any  intent  to  hinder,  delay  or  defraud  creditors.^*® 

(4)  Solvency  of  partners  ;  no  firm  assets. —  The  rule  has  been  held  to  be 
subject  to  the  exception  that  where  there  are  no  firm  assets  and  no  solvent  liv- 
ing partner,  the  firm  creditors  share  pari  passu  with  the  individual  creditors.^** 
The  exception  itself  is  qualified  by  cases  (1)  which  seem  to  overlook  the 
necessity  of  the  existence  of  a  solvent  living  partner,**^  and  (2)  which  question 
whether  it  is  absolutely  essential  that  there  be  no  assets  or  merely  not  sufficient 
assets  to  pay  expenses  of  administration.^®^  The  tendency  is,  however,  to  cast 
aside  this  ancient  and  inequitable  exception. ^^  The  opinion  of  Judge  Lowell 
in  the  Wilcox  case  is  an  historical  monograph  of  great  value.     It  is  to  be 

"hoped  that  it  has  sounded  the  knell  of  all  exceptions  to  the  broad  rule  that 
joint  creditors  share  in  joint  assets  and  individual  creditors  in  individual 
assets. ^^  The  Supreme  Court  in  the  case  of  Farmers  and  Mechanics'  Nat 
Bank  V.  Bidge  Ave.  Bank***  has  expressly  approved  the  opinion  of  Judge 


special  equity  and  attaches  only  to  tiie 
surplus  remaining  after  the  payment  of  the 
co-partnership  debts." 

155.  Vaccaro  v.  Security  Bank  (C.  C.  A., 
6th  Cir. ) ,  4  Am.  B.  R.  474,  482,  103  Fed.  436. 

156.  See  Bankr.  Act  of  1867,  §  36;  Bankr. 
Act  of  1841,  §   14. 

157.  The  corresponding  section  of  the  Eng- 
lish Act  of  1883,  §  40  (3),  is  as  follows: 

(3)  In  the  case  of  partners  the  joint  estate 
shall  be  applicable  m  the  -first  instance  in 
the  payment  of  their  joint  de3[>t8,  and  the 
separate  estate  of  each  partner  shall  be  ap- 

Eli cable  in  the  first  int^tance  in  payment  of 
is  separate  deibts.  If  there  is  a  surplus  of 
the  separate  estates,  it  shall  be  dealt  with 
as  a  part  of  the  joint  estivte.  If  there  is  a 
surpli»  of  the  joint  estate  it  shall  be  dealt 
with  as  a  part  of  the  respective  separate 
esta/te  in  proportion  to  the  right  and  interest 
of  each  partner  in  the  joint  estate.  (See 
also  §  59  of  the  same  act.) 

158.  Matter  of  MoOonnell  &  WiUiams 
(Rcf.,  Cal.),  32  Am.  B.  R.  589. 

159f-Story  on  Part.,  §  380;  Ex  parte  Sad- 
ler, 16  Ves.  52;  Oonrader  v.  Cohen  (C.  C  A., 
3d  Cir.),  9  Am.  B.  R.  619,  121  Fed.  801, 
68  C.  C.  A.  249,  aflfg.  In  re  Oonrader  (D.  C, 
Pa.),  9  Am.  B.  R.  85,  118  Fed.  676;  In  re 
Green  (D.  C,  Iowa),  8  Am.  B.  R.  553,  116 
Fed.  118;  In  re  Gnay  (D.  C,  Pa.),  31  Am. 
B.  R.  146,  208  Fed.  959. 


160.  In  re  Mills,  Fed.  Cas.  9,611;  In  re 
Knight,  Fed.  Cas.  7,880;  In  re  Downing,  Fed. 
Cas.  4,044. 

161.  In  re  Goeddte,  Fed.  Gas.  6,500;  In  re 
McEwan,  Fed.  Cas.  8,783. 

Any  ton  assets  available  for  dist^bution 
will  defeat  the  right  of  firm  creditors  to 
dividends  from  the  separate  estates  of  the 
members  until  after  the  individual  debtp  are 
paid.  In  re  Blumer,  12  Fed.  489;  In  re 
Litchfield,  5  Fed.  47;  In  re  <Smith,  Fed. 
Cas.  12,987 ;  In  re  Warwick,  Fed.  Cas.  9,181 ; 
In  re  Morse,  Fed.  Cos.  9,854. 

162.  In  re  Wiloox  (D.  C,  Mass.),  2  Am. 
B.  R.  117,  94  Fed.  84;  In  re  MiUs  (D.  C, 
Ind.),  2  Am.  B.  R.  667,  95  Fed.  269;  In  re 
Daniels  (D.  C,  R.  I.),  6  Am.  B.  R.  699,  110 
Fed.  745;  In  re  Corcoran  (Ref.,  Ohio),  12 
Am.  B.  R.  283;  In  re  Henderson  (D.  C, 
W.  Va.),  16  Am.  B.  R.  91,  128  Fed.  527. 

163.  In  re  Mosier  (D.  C,  Va.),  7  Am.  B.  R. 
268,  112  Fed.  138.  The  view  expressed  in  the 
text  was  approved  by  Mack,  referee,  in  In  re 
Corcoran  (Ref.,  Ohio),  12  Am.  B.  R.  288. 

164.  240  U.  S.  498,  36  Am.  B.  R.  728,  60 
L.  Ed.  767,  in  which  Chief  Justice  Wlhite, 
commended  the  conclusion  of  Judge  Lowell 
and  it  was  held  that  when  a  pawner  ship, 
ae  such,  is  insolvent  and  each  individual 
member  is  also  insolvent,  and  the  only  fund 
for  di€^ribution  is  produced  by  the  individual 
estate  of  one  member,  the  individual  creditors 
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Lowell  and  the  rule  now  ia  established  firmly  that  although  there  are  no  finft 
assets  and  no  solvent  partner,  the  firm  creditors  may  only  participate  in  the 
surplus  of  individual  assets  after  the  payment  of  individual  debts/*^  The 
result  is  that  Tx^ere  one  member  of  a  firm  is  adjudicated  a  bankrupt  and  there 
are  no  firm  assets,  the  firm  creditors  may.  not  participate  in  the  distribution 
of  the  individual  estate  of  the  partner  until  his  individual  creditors  have 
been  paid  in  full.**®  Regard  must  be  had  for  the  plain  and  unequivocal  lan- 
guage of  subsection  /  which  provides  for  the  payment  of  partnership  debts 
out  of  partnership  property,  and  of  individual  debts  out  of  individual  prop- 
erty; individual  debts  may  only  be  paid  out  of  the  surplus  remaining  after 
the  payment  of  partnership  debts,  and,  on  the  other  hand^  partnership  debts 
may  only  be  paid  out  of  the  surplus  of  the  individual  estate  remaining  after 
the  payment  of  individual  debta  The  statute  must  not  be  construed  to  admit 
of  exceptions  which  do  not  exist.  If  it  had  been  intended  to  make  an 
exception  in  a  case  where  there  are  no  partnership  assets  or  where  the  partner- 
ship and  all  the  members  thereof  are  insolvent,  provision  would  have  been 
made  therefor.*®^  The  character  of  a  partnership  debt  is  not  changed  by  its 
reduction  to  judgment;  judgment  creditors  of  a  partnership  do  not  become 
creditors  of  the  individual  partners  so  as  to  permit  them  to  share  equally  with 
individual  creditors  in  the  distribution  of  individual  aaseta*^    This  subsection 


of  such  member  are  entitled  to  priority  in 
the  distribution  of  the  fmid. 

165.  In  re  Jumes  (C.  C.  A,,  2d  Cir.),  13 
Am.  B.  B.  341, 133  Fed.  912  fin  re  Henderson 
(I>.  C,  W.  Va.),  16  Am.  B.  R.  91,  142  i?ed. 
568,  afTd.  sub  nom.  Euclid  Nat'l  Bank  v. 
Union  Trust  Ck).  (C.  C.  A.,  4th  Cir.),  17 
Am.  B.  R.  834,  149  Fed.  975.  In  the  cases 
last  cited  the  Circuit  Court  of  Appeals  calls 
attention  to  the  conflicting  decisions  on  these 
questions  and  says:  "The  decision  of  Judge 
Lowell  in  In  re  Wilcox  (D.  C,  Mass.),  2 
Am.  B.  R.  177,  94  Fed.  84,  contains  an  ex- 
tended review  of  the  entire  subject  and 
especially  a  history  of  the  law,  to  which  we 
take  the  liberty  of  referring.  The  Circuit 
Court  of  Appeals  of  two  of  the  circuits  have 
taken  antagonistic  views  under  the  present 
bankruptcy  act.  In  Conrader  v.  Cohen,  9 
Am.  B.  R.  619,  121  Fed.  801,  a  decision  of 
the  Circuit  Court  of  Aopeals  for  the  3d  Cir- 
cuit, the  petitioner's  right  to  share  as  part- 
nership creditors  ii\  tine  individual  assets  of 
the  bankrupt,  is  fully  recognized;  and  In  re 
Janes,  13  .lOU.  B.  R.  341,  133  Fed.  912,  a 
decision  of  the  Circuit  Court  of  Appeals  for 
the  2d  Circuit,  a  contrary  view  is  taken.  A 
careful  consideration  of  the  entire  subject  and 
review  of  the  authorities,  convinces  this  court 
that  whatever  may  have  been  the  correct  rule 
under  the  former  bankruptcy  acts,  the  latter 
case  presents  the  correct  construction  of  the 
law  under  the  present  act;  and  however 
much  force  there  may  have  been  in  the  con- 
tention made  by  petitioners  under  the  former 
bankruptcy  acts,  or  what  may  be  the  correct 
general  doctrine  applicable  to  the  settlement 
and  dietribution  of  partnership  estates,  that 
it  was  clearly  within  the  power  of  Cpngress 
to  adopt  a  method  for  marshalling  such  w^ 
sets,  to  be  applied  to  the  reepectivj  classes 


of  creditors,  which  it  has  done,  and  in  terms 
too  clear  and  comprehensive  to  admit  of  the 
necessity  for  interpretation  further  than  to 
adopt  and  follow  its  plain  mandates."  See 
Matter  of  Hull  (D.  C.Ohio),  34  Am.  B.  R. 
447,  224  Fed.  796. 

166.  tn  re  Daniels  (D.  C.,  R.  I.),  6  Am. 
B.  R.  699, 110  Fed.  745;  In  re  Corcoran  (Ref., 
Ohio),  12  Am.  B.  R.  283;  In  re  James  (C.  C. 
A.,  2d  Cir.),  13  Am.  B.  R.  341,  133  Fed.  912. 

167.  This  is  the  definite  result  of  the  deter- 
mination of  the  Supreme  Court  in  the  case  of 
Farmera  &  Mechanics  Nat.  Bank  of  Philar 
delphia  v.  Ridge  Ave.  Bank,  240  U.  S.  498, 
36  Am.  B.  R.  728,  60  L.  Ed.  767;  In  re 
Mills  (D.  C.,  Ind.),  2  Am.  B.  .R.  667,  95 
Fed.  269;  Buckingham  v.  First  National 
Bank  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R.  465, 
131  Fed.  192. 

Exception  to  rule. —  In  the  case  of  In  re 
Henderson  (D.  C,  W.  Va.),  16  Am.  B.  R.  91, 
142  Fed.  468,  affd.  17  Am.  B.  R.  834,  149  Fed. 
975,  the  court  in  speaking  of  the  exception 
says:  "It  is  admitted  to  be  an  exception 
to  the  general  rule,  which  rule  in  plain,  clear, 
apt  and  in  unambiguous  language  is  written 
in  the  law  itself,  while  the  exception  is  not; 
on  the  contrary  it  must  depend  solely  upon 
judicial  construction,  which,  because  it  in 
effect  provides  a  different  method  of  distribu- 
tion from  that  provided  by  the  law  itself 
cannot  be  considered  short  of  mere  judicial 
l^islation.  It  is  to  be  reealled  how  easily 
the  Congress,  had  it  designed  such  exception 
to  be  made,  could  have  incorporated  it  as 
such  in  the  law  itself." 

168.  Effect  of  reducing  claims  to  judgment. 
—  The  reduction  of  claims  to  judgment  by 
partnership  creditors,  within  four  months  of 
the  bankruptcy  of  the  partnership,  does  not 
change   the   character   of   such    indebtedness 
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treats  of  administration  in  the  bankruptcy  court^  and  hence  of  the  partnership 
and  individual  property,  the  title  to  which  is  in  the  bankrupt  at  the  time  tiie 
petition  against  him  is  presented  to  the  court^^  It  has  been  held  that  the 
interest  on  a  note  given  to  a  bank  by  a  partner  should  not  be  paid  out  of  the 
assets  of  the  partner,  where  it  appears  that  the  whole  net  proceeds  of  the 
individual  and  partnership  assets  are  insufficient  to  meet  the  partnership 
debts."^ 

d.  What  are  firm  assets  and  what  are  individual  aisets. —  Questions  of  this 
character  frequently  arise,  sometimes  from  the  nature  of  the  property,  but 
more  often  from  transactions  between  the  partners,  or  between  the  firm  and 
one  partner.  Again,  the  test  is  substantially  bona  fides.  If  the  firm  be  solvent 
and  the  transaction  be  in  good  faith,  one  member  can  purchase  the  assets  or 
buy  out  the  interest  of  the  other  partners. ^^^  But  if  the  firm  be  insolvent,  or 
if  for  any  reason  the  transaction  would  be  inequitable,  it  will  be  treated  as 
void.^*^^  It  is  well  settled  also  that  real  property  purchased  for  partnership 
■purposes  with  partnership  funds,  even  though  held  in  the  name  of  an  individual, 
is,  as  to  the  firm's  creditors,  personal  property. ^^^  Premises  used  by  the 
partnership  for  partnership  purposes  are  presumptively  partnership  prop- 
erty.*^* Generally  speaking,  tiie  partnership  property  consists  of  its  money, 
its  stock  in  trade,  its  outstanding  accounts,  and  all  other  property  purchased 
by  the  firm's  money ;  "^  while  the  individual  property  consists  of  those  chattels 
or  rights  possessed  by  the  individual  partner  solely.*^*  The  fact  that  a  life 
insurance  policy  was  pledged  "to  secure  the  payment  of  a  partnership  debt, 
does  not  make  the  policy  partnership  property.*"    Property  originally  owned 


from  a  partnenihip  debt  to  an  individual 
debt,  but  changes  tne  fonn  of  the  debt  only. 
Its  charad^r  as  a  partnership  debt  remains 
'  as  before,  and  for  which  each  member  of  the 
partnership  may  b^  liable,  if  the  partnership 
assets  are  insufficient  to  pay  the  sum ;  and 
section  6f  of  the  Bankruptcy  Act,  providing 
how  the  distribution  of  the  assets  of  the 
partnership  and  of  the  individual  memibers 
thereof  shall  be  made  among  their  creditors, 
controls  in  the  distribution  of  such  assets. 
Matter  of  Haeker  &  Co.  ( D.  C,  la. ) ,  86  Am. 
B.  R.  647,  225  Fed.  869. 

168.  Sergeant  V.  Blake  (C.  0.  A.,  8th  Cir.), 
20  Am.  B.  R.  115,  123,  160  Fed.  67. 

170.  In  re  Chandler  (C.  C.  A.,  7th  Cir.),  26 
Am.  B.  R.  865,  184  Fed.  887. 

171.  In  re  Collier,  Fed.  Cm.  3,002;  In  re 
Long,  Fed.  Cas.  8,476;  In  re  WHey,  Fed.  Cas. 
17,656;  In  re  Montgomery,  Fed.  Cas.  9,727; 
In  re  McEwen,  Fed.  Cas.  8,783;  In  re  Lane, 
Fed.  Cas.  8,044;  In  re  Rahlev,  Fed.  Cas. 
7,593. 

Title  to  firm  property  purchased  by  part- 
ner more  than  four  months  prior  to  his  bank- 
ruptcy.—  The  title  to  firm  property,  pur- 
chased by  a  partner  over  four  months  prior 
to  his  bankruptcy,  vests  in  him  subject  to 
no  lien  in  favor  of  partnership  creditors,  and 
passes  to  his  trustee  in  bankruptcy,  and  firm 
creditors  cannot  interfere  with  such  property, 
or  levy  upon  it,  or  sell  it,  or  enforce  any  levy 
made  within  the  four  months  preceding  the 
bankruptcy  of  the  purchasing  partner.  Such 
property  must  remain  in  the  possession  of 


the  ^bankrupUnr  court  for  purposes  of  adminis- 
tration and  distribution.  Matter  of  Snpre- 
nant  (D.  C,  N.  Y.),  33  Am.  B.  R.  464,  217 
Fed.  470. 

178.  Compare  §  5-g.  And  see  In  re  Rnd- 
wick  (D.  C,  Wash.),  4  Am.  B.  R.  531,  102 
Fed.  750;  In  re  Byrne,  Fed.  Cas.  2,270;  In  re 
Cook,  Fed.  Cas.  3,150;  Collins  v.  Hood,  Fed. 
Cas.  3,015;  In  re  Zug,  Fed.  Cas.  18,222. 

173.  Thus,  for  instance,  Greenwood  v. 
Martin,  111  N.  Y.  423.  See  In  re  Groet- 
zinger  (C.  C.  A.,  3d  Cir.),  11  Am.  B.  R. 
723,  127  Fed.  814,  affg.  6  Am.  B.  R.  399,  110 
Fed.  366;  Taylor  v.  Rasch,  Fed.  Cas.  13,801. 
And  under  the  English  Bankr.  Act  see  Smith 
V.  Smith,  5  Ves.  193;  Ex  parte  Hinds,  3 
DeGex  &  S.  613;  Ex  parte  Connell,  3  Deac. 
201. 

174.  Ocft)orn  v.  McBride,  Fed.  Cas.  10,593; 
Featherstonhaugh  v.  Fenwick,  17  Ves.  (Eng.) 
308. 

175.  See  Hiscock  v.  Jayooz,  Fed.  Cas. 
6,531 ;  Osborn  v.  (McBride,  Fed.  Cas.  10,593. 

176.  In  re  Lowe,  Fed.  Cas.  8,564;  In  re 
Clark,  Fed.  Cas.  2,798. 

177.  Matter  of  Mertens  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  362,  142  Fed.  445,  affd.  8uh 
nom,  Hiscock  v.  Varick  Bank,  206  U.  S.  28, 
18  Am.  B.  R.  1,  51  L.  Ed.  945. 

Insurance  policy  on  life  <of  one  partner  in 
favor  of  other. —  Where,  in  Tennessee,  a  bank- 
rupt and  his  wife  are  partners  in  a  mercantile 
business,  the  proceeds  of  a  policy  of  insur- 
ance on  his^fe  in  her  favor,  do  not,  under 
the  State  law,  constitute  a  trust  fund  hjild 
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by  one  or  more  partners  and  used  for  partnership  purposes  may  be  joint  or 
separate  estate  as  agreed  between  the  parties.  ^^*  A  seat  or  membership  in  the 
New  York  Stock  Exchange,  held  in  the  name  of  one  of  the  members  of  a 
firm,  is  partnership  property,  it  appearing  from  the  articles  of  partnership 
that  such  seat  or  membership  was  held  and  used  for  the  benefit  <^  the  fiznii 
and  was  actually  the  property  of  the  firm."^ 

e.  Firm  debts  and  individual  debts. — (i)  In  Gbnebal. —  As  a  rule  it  will 
not  be  difficult  to  distinguish  between  firm  obligations  and  individual  obliga- 
tionsw^*^  Some  of  the  numerous  authorities  relative  to  the  provability  of 
individual  partnership  debts  are  cited  and  considered  in  the  foot-note»^^ 


by  her  for  the  ben^t  ol  herself  and  childreo, 
free  from  the  claims  of  the  partnership 
creditors.  In  re  Day  (D.  C.,  Tenn.),  23  Am. 
B,  IL  786,  176  Fed.  377. 

178.  In  re  Swift  (D.  €.,  Mass.),  9  Am. 
B.  R.  237,  114  Fed.  947  in  which  case  the 
endence  was  considered  and  held  sufficient 
to  justify  a  finding  that  seats  in  a  stock 
exchange,  owned  by  the  memibers  and  never 
transferred  to  the  firm,  ibut  used  for  firm 
basineas,  were  «  part  of  a  joint  estate.  See 
Buckingham  v.  Bank  (C.  C.  A.,  6th  Oir.), 
12  Am.  B.  B.  465,  131  Fed.  192. 

179.  Matter  of  Hurlbutt^  Hatch  &  Go. 
(C.  C.  A.,. 2d  ar.),  13  Am.  B.  R.  50,  135 
Fed.  504. 

180.  Compare  also  for  firm  debts,  In  re 
Hoftrook,  Fed.  Cas.  6,588;  In  re  Tesson, 
Fed.  Caa.  13,844;  In  re  Kitzineer,  Fed.  Cas. 
7,861 ;  Taylor  t.  Baseh,  Fed.  Cas.  13,800 ;  and, 
for  individual  debts.  In  re  Mills,  Fed.  Gas. 
9,611;  In  re  Bacyrus  Machine  Co.,  Fed.  Cas. 
2,100;  In  re  Dell,  Fed.  Cas.  2,774. 

A  mortgage  of  partnership  property,  given 
by  one  partner  to  secure  his  individual  in- 
debtedness, with  the  consent  of  the  other 
partner,  is  not  enforceable  in  bankruptcy 
against  firm  creators.  In  re  Blanehard 
(D.  C,  N.  C),  20  Am.  B.  B.  417,  161  Fed. 
793. 

181.  See  fi  555-564  of  the  title  ''Bank- 
ruptcy "  in  the  American  Digest  Century 
edition  (Vol.  6,  pp.  595-606),  and  Am.  Bankr. 
Dig.  H  854r-857.  The  treatises  oil  the  Eng- 
lish ^bankruptcy  law,  of  which  Baldwin's  and 
Williams'  and  Robson's  are  typical,  should 
be  consulted  for  analogous  cases  arising  under 
the  system  from  which  our  doctrine  of  dis- 
tribution has  been  inherited.  Lisft>ility  under 
contract  executed  bv  one  of  the  members  held 
to  be  a  partnership  debt,  see  Adams  v. 
Deckers  Vallev  Lumber  Co.  (C  C.  A„  4tli 
Cir.),  29  Am.  B.  R.  42,  202  Fed.  48. 

Cases  on  provability  of  partnership  debts. 
—  Our  courts,  under  the  present  law,  have 
held,  among  other  things,  as  follows: 

(1)  As  to  mdividttal  debts  not  proTable 
against  firm  assets,  that,  where  a  firm  in^ 
dorsem^Kit  on  an  Individual  note  was  made 
while  the  firm  was  embarrassed,  and  with- 
out any  new  consideration,  the  claim  shouM 
not  be  allowed  against  the  partnership  es^ 
tate  (In  re  Jones  [D.  C.,  Mo.],  4  Am.  B. 
R.  1441,  100  Fed.  781 ;  In  re  Hftrdie  A  Co. 
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[D.  C,  Tex.],  16  Am.  B.  R  381,  148  Fed. 

553);  and  that  the  surrender  of  the  firm 
note  more  than  four  months  before  the 
bankruptey  and  the  taking  of  an  individiial 
note  instead,  makes  the  holder  a  creditor 
of  the  individual  estate  only,  even  though 
the  firm  continued  to  ptkj  the  interest  (In 
re  Lehigh  Lumber  Co.  [D.  C,  Pa.],  4  Am. 
B.  R.  221,  101  Fed.  216);  that  a  solvent 
partner  is  as  to  the  i)artnership  and  indi- 
vidual estates  an  individual  creditor  (In  re 
Stevens  [D.  C,  Vt.],  5  Am.  B.  R.  9,  104 
Fed.  323);  and  that  under  the  laws  of 
South  Carolina  a  sealed  note  given  by  one 
member  of  a  firm  without  authority  from 
his  copartners  and. not  confirmed  or  ratified 
by  them  is  not  provable  against  the  firm 
(Pollock  V.  Jones  [C.  C.  A.,  4th  Cir.],  10 
Am.  B.  R.  616,  124  Fed.  163,  affg.  9  Am. 
B.  R.  262) ;  as  to  proof  of  notes  signed  by 
individual  men^rs  of  a  firm  under  seal, 
see  Davis  v.  Turner  (C.  C.  A.,  4th  Cir.),  9 
Am.  B.  R.  704,  120  Fed.  605,  56  C.  C.  A. 
669.  See  also  Merchants'  Bank  v.  Thomas 
(C.  C.  A.,  5th  Cir.),  10  Am.  B.  R.  299,  121 
Fed.  306,  57  C.  C.  A.  374. 

(t)  As  to  firm  debts  not  provable  against 
individual  assets,  that,  where  partnership 
creditors  have  received  55  per  cent,  fnmc  ft 
proceeding  in  the  State  court,  they  cannot 
prove  claims  in  the  individual  bwaknipti^ 
of  one  of  the  partners  unless  they  sur- 
render such  55  per  cent.  (In  re  Mills  [D.  C.» 
Ind.]  2  Am.  B.  R.  667,  05  Fed.  269)  ;  and 
that  a  suit  by  the  solvent  partner  on  a 
partnership  debt  is  an  election  of  remedies, 
and  a  claim  cannot  thereafter  be  proven 
against  the  individoal  estate  of  the  bank- 
rupt partner  (In  re  Polidori«  2  N.  B.  N. 
922.  See  also  on  the  question  of  jurisdic- 
tion, where  a  firm  creditor  presents  a  claim 
against  the  individual  estate  (In  re  San- 
der lin  [D.  C,  N.  C],  6  Am.  B.  R.  384, 
109  Fed.  857 ) ;  and  where  real  estate  was 
in  the  name  of  the  bankrupt,  but  as  be- 
tween the  partners  it  appearwl  to  have  been 
firm  property,  individual  creditors  have  no 
claim  on  the  proceeds  (In  re  Groetzinger 
[D.  C,  Pa.],  6  Am.  B.  R.  399,  110  Fed.  366). 

(8)  In  gensnl,  a  firm  creditor  may  prore 
Afsinst  the  iadividval  estate  on  individual 
notes  taken  4>y  him  and  credited  on  the 
partnership  det)t  (In  re  Stevens,  [D.  C, 
Fa.O,  4  Am.  B.  R.   221,   101    Fed.   216;    a 
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(2)  CoMMERCiAi.  papeb;  fibm  as  hakeb  OB  iNDOBSBB. —  Whenever  a 
partnership  name  appears  on  commercial  paper  the  firm  is  .presumably  bound, 
and  the  burden  is  on  the  firm  to  show  that  it  is  not  liable.^^'  So  where  a 
partnership  indorses  a  promissory  note  for  the  accommodation  of  the  maker 
the  obligation  is  presumably  that  of  the  partnership  and  it  becomes  allowable 
against  the  partnership  estate,  in  favor  of  a  bona  fide  holder  of  the  note.^^^ 
Any  note  or  other  obligation  signed  or  indorsed  in  the  firm  name,  the  benefits 
of  which  accrued  to  the  firm,  is  a  partnership  debt.^^  The  note  or  other 
obligation  of  one  of  the  individual  partners,  although  given  for  a  consideration 
moving  to  the  partnership,  may  nevertheless  be  treated  as  an  individual  debt.^*^ 


Eartner  who  purchases  judgments  against 
is  firm  may  prove  them  against  the  in- 
dividual estates  to  the  amount  of  his  part- 
ners' respective  shares  (In  re  Carmichael 
[D.  C,  Iowa],  2  Am.  B.  R.  815,  96  Fed. 
594)  ;  a  note  made  by  the  firm  and  indorsed 
by  a  memlber  of  it  continues  to  be  the  ob- 
ligation of  the  firm,  whether  the  individual 
bankrupt's  liability  as  indoraer  is  fixed  or 
not  (Lamoille  Bank  v.  Stevens'  Estate 
[D.  C,  Vt.],  6  Am.  B.  R.  164,  107  Fed. 
245) ;  notes  taken  by  a  partner  in  payment 
of  his  interest  in  the  firm  within  four  months 
of  the  bankruptcy  of  the  continuing  partner 
are  not  provable  against  the  latter  until  all 
the  firm  creditors  are  paid  (In  re  Denning 
[D.  0.,  Mass.],  8  Am.  B.  R.  133,  114  Fed. 
219).  Where  the  surviving  member  of  a 
solvent  partnership  upon  its  dissolution,  im- 
mediately formed  a  new  firm  and  took  over 
the  assets  of  the  old  firm  and  placed  them  in 
the  new  firm  and  assumed  therewith  the  debts 
of  the  old  firm,  the  debts  of  the  old  firm  may 
be  proven  against  the  bankrupt  estate  of  the 
new  firm.  Matter  of  Stringer  (D.  C,  N.  Y.), 
37  Am.  B.  R.  713,  234  Fed.  454. 

182.  Winship  v.  Bank,  5  Peters,  529,  8 
L.  Ed.  216. 

188.  Union  Nat'l  Bank  v.  NeiU  (C.  C.  A., 
6th  €ir.),  17  Am.  B.  R.  841,  149  Fed.  720; 
Merchants'  Bank  v.  Thomas  (C.  C.  A.,  5th 
Cir.),  10  Am.  B.  R.  209,  121  Fed.  306.  See 
also  McDaniel  v.  Straud  (C.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  685,  106  Fed.  486. 

184.  Oauss  V.  Schrader,  48  Fed.  816;  Bush 
V.  Crawford,  Fed.  Cas.  2,224. 

Firm  indorsements. —  In  the  cases  of  In 
re  Norris,  Fed.  Cas.  10,302  and  In  re  Morse^ 
Fed.  Cas.  9,853,  firm  indorsements  were 
made  at  the  time  the  firm  was  in  an  em- 
barrassed financial  condition,  and  it  was 
held  that  they  were  not  new  considerations 
moving  from  the  individual  creditor  to  the 
firm,  within  the  four  months'  period,  and 
the  claim  should  be  disallowed  against  the 
partnership  estate. 

Bankrupt  firm  as  makers.  The  claim  arising 
from  a  note  si^ed  by  the  bankrupt  firm  as 
makers  and  indorsed  by  the  individual 
bankrupt,  one  of  the  members  of  the  firm, 
remains  a  firm  obligation  whether  the  in* 
dividual  bankrupt's  liability  as  indorsed  has 
been   fixed  or  not.     Lamoille  County  Nat'l 


Bank  v.  Stevens   (D.  C,  Vt.),  6  Am.  B.  R. 
164,  107  Fed.  245. 

Power  of  partner  to  bind  firm  by  indorse- 
ment.—  In  an  ordinary  trading  partnership, 
one  partner  has  implied  authority  as  to 
transactions  within  the  scope  of  the  partner- 
ship 'business,  to  borrow  money  on  the  credit 
of  the  firm,  to  draw  and  accept,  make  and 
indorse  bills  of  exchange  'and  promissory 
notes  in  the  name  of  the  firm.  Such  partner 
has  no  implied  authority  to  sign  the  firm 
name  as  an  accommodation  indk>r8er  to  a 
negotiable  promissory  note,  but  where  he 
does  so  the  partnership  is  liable  thereon  to 
an  innocent  indorsee  who  acquired  the  note 
in  the  usual  course  of  trade  for  value  and 
before  maturity.  Union  National  Bank  v. 
Xeill  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R,  841, 
149  Fed.  720. 

Notes  signed  by  partners. —  When  persons 
who  are  partners  unite  in  making  notes; 
though  they  sign  their  several  names  instead 
of  the  partnership  name,  if  the  note  is  one 
given  in  a  partnership  transaction  and  the 
partnership  receives  the  consideration,  they 
should  be  proved  and  allowed  as  a  partner- 
ship obligation  in  bankruptcv.  Matter  of 
Kendrick  &  Co.  (D.  C,  Vt.),'35  Am.  B.  R. 
628,  226  Fed.  978. 

A  joint  and  several  note,  signed  by  all  the 
memlbers  of  a  partnership  in  their  Individual 
capacity,  constitutes  two  contracts,  and  a 
holder  thereof  is  entitled  to  prove  his  claim 
against  a'nd  participate  in  the  distribution  of 
both  the  estate  of  the  partnership  and  of  the 
individual  composing  it.  Where  notes  have 
been  signed  by  one  or  the  other  member  of 
a  partnership,  entered  upon  the  partnership 
books,  and  treated  as  partnership  trans- 
actions, and  the  partnership  has  received  the 
benefit,  claimants  may  treat  the  notes  as  the 
obli^tions  of  individuals  and  claim  against 
the  individual  estate,  or  may  treat  the  signa- 
tures of  the  individuals  as  the  signature  of 
the  partnership  by  said  individuals  as  the 
agents  of  the  partnership,  and  so  claim 
sR'ainst  the  partnership.  Matter  of  Kuhn  & 
Co.  (D.  C,  Kef.  Pa.),  36  Am.  B.  R.  616,  64 
Pittsburgh  Leg.  News  161. 

186.  In  re  Lehigh  Lumber  Co.  (D.  C, 
Pa.),  4  Am.  B.  R.  221,  101  Fed.  216.  In 
the  case  of  In  re  Jones  (D.  C,  N.  C),  8 
Am.   B.  R.   626,    116   Fed.   341,   it   was  held 
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But  where  the  note  er  obligation,  although  signed  or  indorsed  by  an  individual 
partner,  is  for  the  sole  benefit  of  the  firm,  it  is  a  partnership  debt ;  ^^  and  it 
may  be  shown  by  parol  evidence  that  notes  signed  by  the  individual  members 
of  a  firm  were  partnership  obligations.^^ 

(3)  Paxtnkr  siqniko  individual  name. —  The  question  as  to  the  char- 
acter of  the  debt  will  also  arise  where  each  member  of  the  firm  has  in  its 
behalf  incurred  an  individual  liability  by  signing  his  name  instead  of  the 
firm  nama  The  debt  thereby  becomes  individual  only.^^  The  fact  that  the 
proceeds  of  a  loan  to  a  partner  went  into  the  partnership  business  and  was 
utilized  by  the  partnership  for  partnership  purposes  does  not  make  the  loan 
a  partnership  debt ;  the  question  is  in  each  case  was  credit  given  to  a  partner 
or  to  the  partnership?^       An  individual  debt  is  none  the  less  such  because 


that  a  note  made  bv  an  individual  partner, 
which  on  its  face  did  not  indicate  that  it 
constituted  a  partnership  liability,  was  not 
a  partnership  debt.  See  also  In  re  Lamon 
(D.  C,  N.  Y.),  22  Am.  B.  R.  635,  171  Fed. 
616;  In  re  Stevens  (D.  C,  Vt.),  5  Am.  B.  R. 
9,  104  Fed.  323;  In  re  Webb,  Fed.  Caa. 
17^13;  In  re  Robbin,  Fed.  Cas.  11,989. 

186.  In  re  Warren,  Fed.  Cas.  17,191; 
Davis  V.  Turner  (C.  C.  A.,  4th  Cir.),  9  Am. 
B.  R.  704,  120  Fed.  605 ;  In  re  Culver  ( D  C, 
Minn.),  23  Am.  B.  R.  779,  176  Fed.  450 

187.  In    re   3toddard    Bros.    Lumber    Co. 

(D.  C,  Idaho),  22  Am.  B.  R.  435,  169  Fed. 

190,  affd.  auh  nom.  Mode  v.  Stoddard  (C.  C. 

A.,  9th  Cir.),  24  Am.  B.  R.  403,   177   Fed. 

611. 

188.  In  re  WeUb,  Fed.  Oas.  17,313;  In  re 
Herrick,  Fed.  Cas.  6,420;  Strause  v.  Hooper 
(D.  C,  N.  C),  6  Am.  B.  R.  226,  105  Fed. 
590. 

188.  Strau«e  v.  Hooper  (D.  C,  N.  C), 
5  Am.  B.  R.  225,  105  Fed.  590,  in  which 
case  the  respective  fathers  of  the  two  part-^ 
nera  of  the  bankrupt  firm,  had,  prior  to 
bankruptcy,  each  loaned  a  sum  of  money, 
with  intent  to  set  up  their  respective  sons 
in  bufiiness,  and  taken  as  security,  bond* 
or  notes  signed  by  both  partners  individu- 
ally. It  was  held  that  the  notes  were  the 
individual  debts  of  the  partners. 

Kotes  signed  by  partner  in  his  ciwn  name. 
—  In  the  case  of  In  re  L^igh  lAimber  Co. 
(D.  C,  Pa.),  4  Am.  B.  R.  221,  101  Fed. 
216,  it  appeared  that  more  than  four  months 
prior  to  iMinkruptcy,  a  creditor  of  the  bank- 
rupt firm  surrendered  a  claim  against  the 
firm  and  took  the  note  of  one  of  the  partners 
in  lieo  thereof,  which  was  renewed  from  time 
to  time  and  judgment  finally  entered  thereon 
within  four  months  of  the  bankruptcy  of  the 
firm;  it  was  held  that  such  creditor  ceased 
to  be  a  creditor  of  the  firm  upon  taking  the 
individual  note  and  the  giving  of  such  note 
and  the  judgment  thereon  did  not  constitute 
a  voidable  preference  as  against  the  firm. 

The  question  whether  an  indebtedness  is 
a  firm  or  individual  indebtedness  often  arises 
in  cases  where  all  the  members  have  incurred 
a  written  obligation  by  signing  their  resjpec- 
tive    individual   names   instead   of   the   firm 


name.  Where  this  is  the  case  the  weight  of 
authority  is  that  it  is  the  individual  indebted- 
ness of  each  of  the  memibers  of  the  firm  and 
not  a  partnership  indebtedness.  The  fol- 
lowing authorities  under  former  bankruptcy 
act  are  in  point.  In  re  Webb,  Fed.  Cas. 
17,313;  In  re  Bucvrus  Machine  Co.,  Fed.  Cas. 
2,100;  I^  re  Miller,  1  N.  Y.  Leg.  Obs.  38;  In 
re  Herrick,  Fed.  Cas.  6,420;  In  re  Roddin, 
Fed.  Cas.  11,989.  See  also  In  re  Waren,  Fed. 
Cas.  17,191,  holding  that  in  such  case  there  is 
merely  a  presumption  that  the  obligation  is 
individual  rather  than  firm,  and  that  the 
presumption  may  be  rebutted  if  in  fact  it 
IS  a  firm  obligation.  In  the  case  of  In  re 
Thomas,  Fed.  Cas.  13,886,  8  Biss.  139,  a 
note  was  signed  by  the  partners  individually 
for  a  loan,  the  proceeds  of  which  went  to  the 
partnership.  The  court  cited  the  above  cases 
and  said:  "Thus  it  results  that  after  the 
indorsement  or  individual  signature  of  one 
of  the  firm,  the  firm  creditor  would  have  no 
right  to  claim  against  the  individual  as- 
sets until  individual  creditors  have  been  first 
satisfied.  But  holding  the  individual  in- 
dorsement or  signature  the  firm  creditor 
may  in  the  first  instance  prove  against  the 
separate  as  well  as  the  joint  estate.  Now 
such  separate  liability  would  seem  to  be 
at  least  in  the  nature  of  security,  though 
difi'ering  radically  it  is  true,  in  character 
and  form,  from  that  of  a  mortgage,  and  yet 
double  proof  by  the  firm  creditor  in  such 
cases  may  be  made  without  any  abatement 
of  advantage  which  his  diligence  has  se- 
cured." 

Mortgage  of  individual  property  to  secure 
partnership  obligation. —  The  bankrupts,  who 
were  joint  partners,  contracted  as  individuals 
for  the  purchase  of  certain  goods  on  the  in- 
stalment plan.  One  of  the  partners  gave 
a  bond  and  mortgage  on  his  individual 
property  as  security  for  the  payment  thereof, 
binding  himself  to  pay  the  obligation  to  the 
mortgagee.  Contract  of  sale,  bond  and 
mortgage  were  assigned  for  valuable  con- 
sideration before  any  default.  It  was  held 
that  under  the  State  law  which  made  joint 
partners  severally  liable  for  partnership  obli- 
gations, the  partner  giving  the  mortgage  wan 
a  principal  debtor,  and  not  a  guarantor  or 
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it  is  entered  on  the  firm  books  with  the  knowledge  of  the  creditor  and  pay- 
ments have  been  made  thereon  by  checks  on  partnership  funds. *®^ 

(4)  Assumption  of  partnbkship  debts. —  The  question  as  to  whether  a 
debt  is  a  firm  or  an  individual  debt  arises  where  one  partner  has  bought  out 
the  other  and  assimied  the  partnership  debts.  The  debts  thereby  become  the 
individual  debts  of  the  continuing  partner,  provided  the  firm  was  solvent  and 
the  transaction  was  not  tainted  with  fraud.  ^•^  It  does  not  necessarily  follow 
that  the  creditors  of  the  firm  must  look  to  the  continuing  partner  for  the  pay- 
ment (5f  their  debts.  If  the  bankruptcy  of  the  continuing  partner  ensues, 
the  creditors  of  the  partnership  may  not  have  lost  their  lien  but  may  follow 
the  firm  assets  and  assert  the  priority  of  their  liens  in  respect  thereto. ^®^ 
If  the  partnership  creditors  either  impliedly  or  expressly  consent  to  the 
assumption  of  the  debts  by  the  continuing  partner  they  become  individual 
creditors  and  the  debts  are  provable  in  the  same  manner  as  the  other  indi- 
vidual debts. ^®^  If  the  retiring  partner  is,  notwithstanding  the  transfer  of 
his  interest  in  the  firm  assets,  compelled  to  pay  any  of  the  debts  of  the  firm. 


surety.  That  the  bond  and  mortgage  were 
aasignable  with,  the  debt  before  deMult  in 
payment  on  the  contract  of  sale;  and  tnat 
the  assignee  was  entitled  to  the  surplus  pro- 
ceeds of  the  sale  of  the  mortgaged  property, 
as  against  the  trustee  in  'bankruptcy  of  the 
individual  mortgagor.  In  re  Forse  &  Rose- 
bown  (D.  C,  N.  Y.),  26  Am.  B.  R.  843,  184 
Fed.  85. 

Individual  notes  of  sartner  pledged  as  se- 
curity for  firm  obUgation. —  A  partner  un- 
der a  firm  contract  made  by  him  personally 
with  a  firm  creditor,  pledged  as  collateral 
for  <a  firm  obligation  on  which  he  was  in- 
dorser  certain  notes  noade  by  him  individ- 
ually to  the  firm  for  personal  loans,  and 
after  the  bankruptcy  of  the  firm  and  its 
members,  the  creditor  sold  the  collateral, 
pursuant  to  the  terms  of  the  contract.  It 
was  held  that  the  obligation  of  the  partner 
on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  his  obligation  as  indorser  on  the 
firm  notes,  and  that  the  purchaser  of  the 
individual  notes  was  entitled  to  prove  a 
claim  thereon  against  the  individual  estate 
of  such  partner.  In  re  White  (C.  C.  A., 
7th  Cir.),  26  Am.  B.  R.  541,  183  Fed.  310. 
See  also  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  930,  184  Fed.  728.  Claims  Against  a 
partnership  based  on  notes  examined  and  held 
to  be  provalble.  Frederick  v.  Citizens 
National  Bank  (C.  C.  A.,  3d  Cir.),  37  Am. 
B.  R.  22,  231  Fed,  667. 

The  wife  of  a  partner  loaned  to  him  $2,000, 
of  which  he  paid  $1,500  into  the  business, 
and  loaned  his  copartner  the  remaining  $600, 
which  he  put  into  the  business  Thereafter 
the  wife  purchased  her  husband's  interest  in 
the  firm  which  was  of  value,  and  within  a 
few  days  sold  her  interest  to  the  copartner 
for  $1,500  taking  his  notes.  About  four 
months  thereafter  the  copartner  filed  a 
petition  in  bankruptcy.  Held,  that  the  wife 
of  the  partner  was  entitled  to  prove  her 
claims  against  the  firm  assets,  as  the  partner- 


ship creditors  had  no  lien  on  the  property. 
Matter  of  Baker  &  Edwards  (D.  d  N.  Car.), 
36  Am.  B.  R.  469,  224  Fed.  611. 

190.  Hibberd  v.  McGill  (C.  C.  A.,  3d  Cir.), 
12  Am.  B,  R.  101,  129  Fed.  590,  affg.  10 
Am.  B.  R.  650,  123  Fed.  187.  See  First  N«t. 
Bank  v.  Bank  (C.  C.  A.,  9th  dr.),  12  Am. 
B.  R.  429,  131  Fed.  422. 

191.  In  re  Downing,  Fed.  Cas.  4,044;  In 
re  Collier,  Fed.  Cas.  3,002;  In  re  Bice,  Fed. 
Cas.  11,750;  In  re  Long,  Fed.  Cas.  8,476; 
In  re  Pease,  Fed.  Cas.  10,8S1.  Compere  alBo 
In  re  Denning  (D,  C,  Mass.),  8  Am.  B.  R. 
133,  114  Fed.  219. 

192.  In  re  Gillette  (D.  C,  N.  Y.),  5  Am. 
B.  R.  123,  104  Fed.  769;  N.  Y.  Inetitution 
for  Deaf  &  Dumb  v,  Crockett,  17  Am.  B.  R. 
233,  241,  117  N.  Y.  App.  Div.  269,  102  N.  Y. 
Supp,  412;  In  re  Pease,  Fed.  Cas.  10,881; 
In  re  Lloyd,  22  Fed.  88;  In  re  Downing,  Fed. 
Cas.  4,044;  In  re  Rice,  Fed.  Cas.  11,750;  In 
re  De  Mare  (Ref.,  Miss,),  28  Am.  B.  R.  297. 

193.  In  re  Denning  (D.  C,  Mass.),  8  Am, 
B.  R,  133,  114  Fed.  219;  In  re  Keller  (D.  C, 
Iowa),  6  Am.  B,  R.  334,  336,  109  Fed.  118. 

If  the  creditor  does  not  assent  to  a  dis- 
solution of  the  partnership  and  the  assump- 
tion of  its  liabilities  by  one  of  the  partners, 
his  debt  remains  a  partnership  debt  and  a 
lien  upon  partnership  assets;  in  respect  to 
him  the  several  estates  are  to  be  treated  as 
though  the  transaction  had  not  taken  place. 
In  re  Worth  (D.  C,  Iowa),  12  Am.  B,  It 
566.  130  Fed.  927. 

No  trust  or  lien  in  favor  of  partnership 
creditors. —  The  assumption  of  payment  of 
partnership  debts  by  one  partner  in  considera- 
tion of  an  absolute  conveyance  of  the  partner- 
ship property  to  him  by  the  other  creates  no 
trust  in  and  fastens  no  lien  upon  the  property 
thus  conveyed  in  favor  of  the  partnership 
creditors  prior  to  any  request  for  the  inter- 
position of  a  court  to  administer  the  partner- 
ship property.  Sargent  v.  Blake  (C.  C.  A., 
8th  Cir.),  20  Am.  B.  R,  115,  160  Fed.  67. 
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he  is  subrogated  to  the  rights  of  the  iirm  creditors  whose  debts  were  paid  by 
him,  and  the  amount  thereof  becomes  a  debt  against  the  continuing  partner.  ^^ 

(5)  Assumption  of  individuax  debts. —  Where  debts  of  an  individual 
member  of  the  firm  are  assumed  by  the  fi^m,^  and  sufficient  consideration  is 
shown  to  support  the  assumption,  such  debts  may  become  partnership  debts/^^ 
Where  the  creditor  had  no  notice  of  the  assumption  of  the  individual  debt 
by  the  partnership  and  did  not  acquiesce  therein^  the  character  of  the  debt 
remains  unchanged.  ^^ 

f.  Proof  against  and  dividends  from  eaoh  estate. —  Since  the  act  of  1861,  in 
England,  joint  and  several  creditors  have  been  permitted  to  prove  against 
and  receive  dividends  from  both  joint  and  separate  estates. ^^  The  weight  of 
American  authority  has  always  been  in  favor  of  this  rule.^*®  Though  at  first 
glance  this  rule  seems  inequitable,  the  firm  and  the  individuals  are  separate 
entities  and  have  made  separate  contracts  and  may,  therefore,  be  held  to  the 
performance  of  them.  It  follows,  therefore,  that  under  certain  circumstances 
there  may  be  a  joint  and  several  liability  on  the  part  of  the  partners,  in  which 
case  a  creditor  may  file  double  proof,  -both  against  the  partnership  assets  and 
against  the  individual  assets  of  each  partner.^^  Where  notes  or  other  obliga- 
tions for  a  partnership  debt  are  signed  or  assumed  by  the  partnership,  and 
by  one  or  more  of  the  partners  individually,  the  debt  is  both  joint  and  several, 
and  may  be  proved  both  against  the  estates  of  the  partnership  and  of  the 
partners.*^  This  principle  may  not  be  carried  to  the  extent  of  permitting 
double  proof  against  the  estates  of  the  partnership  and  the  partners,  where 
the  partnership  in  the  course  of  firm  business  converted  securities  belonging 


194.  In  re  IMUon  (D.  C,  Mass.),  4  Am. 
B.  R.  S3,  100  Fed.  627;  In  re  Carmichael 
(D.  C,  Iowa),  2  Am.  B.  R.  815,  96  Fed.  594. 

196.  In  re  Dresser  (C  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  747,  135  Fed.  495;  Merchants' 
N'atl  Bank  v.  Thonws  (C.  C.  A.,  5th  Cir.), 
10  Am.  B.  R.  299,  121  Fed.  306;  Dacovich 
V.  Schley  (C.  C  A.,  5th  Cir.),  13  Am.  B.  R. 
752,  134  Fed.  72;  In  re  Speer  Bros.  (D.  C, 
Or.),  16  Am.  B.  R.  524,  144  Fed.  910;  First 
Xatn  Bank  of  Miles  City  v.  State  Nat'l 
Bank  (C.  C.  A.,  9th  Cir.),  12  Am.  B.  R. 
429.  131  Fed.  422,  in  which  it  was  held  that 
where  there  was  no  sufficient  evidence  to 
sustain  la  finding  that  a  partnership  assumed 
the  indebtedness  of  one  partner  at  the  forma- 
tion  of  the  partnA'ship,  the  notes  of  the 
firm  given  to  a  bank  in  renewal  of  the  indi- 
vidual partner's  indebtedness,  are  not  partner- 
ship' dents,  where  the  bank  had  notice. 

196.  Hibberd  v.  McGiU  (C.  C.  A.,  3d 
Cir.),  12  Am.  B.  R.  101,  120  Fed.  590. 

197.  Compare  Baldwin  on  Bankruptcy  (8th 
ed.),  p.  518. 

198.  In  re  Bigelow,  Fed.  Cas.  1,397;  Mead 
V.  Bank,  Fed.  Cas.  9,366;  Emerv  v.  Canal 
Bank,  Fed.  Cas.  4,446. 

199.  In  re  Cole  (C  C.  A.,  2d  Cir.),  26  Am. 

B.  R.  352,  affg.  22  Ain.  B.  R.  384,  169  Fed. 
1002. 

800.  Buckingham  v.  First  Kat.  Bank    (C. 

C.  A.,  6th  Cir.),  12  Am.  B.  R.  465,  131  Fed. 
192. 

Double  proof  of   debts. —  In   the   case  of 


In  re  McCoy  (C.  C.  A.,  7th  Cir.),  17  Am. 
B.  R.  760,  150  Fed.  106,  it  was  held  ti.<at 
where  partners  for  the  benefit  of  the  firm 
borrowed  money  upon  their  individual 
credit,  the  lender,  after  the  receipt  of  a 
dividend  from  the  partnership  estate,  might 
prove  for  the  balance  of  his  claim  against 
the  bankrupt  estate  of  the  individual  part- 
ners. In  th;s  case  the  court  said :  "  In 
England  the  old  rule  was  that  in  adminis- 
tering the  bankrupt  laws  of  that  country 
double  proof  against  the  partnership  es- 
tate and  the  individual  estate  was  not  al- 
lowed. This  rule  lia«  not  been  followed  in 
this  country  and  there  is  nothing  in  the 
bankruptcy  act  showing  that  this  English 
rule  was  intended  to  be  embodied  in  our 
act.  Indeed  it  is  doubtful  if  the  old  rule 
is  now  in  force  in  England."  Citing  Emery 
V.  Canal  N-ational  Bank,  Fed.  Cas.  4.446; 
In  re  Bradley,  Fed.  Cas.  1,772;  In  re  Far- 
num,  Fed.  Cas.  4,674;  Me^d  v.  National 
Bank  of  Lafayette,  Fed.  Cas.  9.366,  6  Blatchf. 
180;  In  re  Bigelow,  Fed.  Cas.  1,307.  3  Ben. 
146. 

Proof  against  partner  individnaUy. —  Proof 
of  claim  against  a  bankrupt  partnership  upon 
a  note  of  the  firm,  endorsed  by  a  member 
thereof,  and  also  upon  an  open  account, 
examined  and  held  not  to  constitute  a  proof 
of  claim  again.st  the  member  of  the  firm  in- 
dividually Adams  v.  Brown  &  Hill  (C.  C. 
A.,  4th  Cir.),  35  Am.  B.  R.  302,  226  Fed. 
688. 
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SECTION  SIX. 


EXEMPTION  OF  BANKRUPTS 

§  6.  Exemption  of  Banknipts. — a.  This  act  .shall  not  ai^ect  the 
allowance  to  bankrupts  of  the  exemptions  which  are  prescribed  by  the 
State  laws  in  force  at  the  time  of  the  filing  of  the  petition  in  the  State 
wherein  they  have  had  their  domicile  for  the  six  months  or  the  greater 
portion  thereof  immediately  preceding  the  filing  of  the  petition. 


Aiulosotts  proWsions:  In  U.  S.:  Act  of  1867,  \  14  (as  amended  bj  Act  of  June  8,  1872; 
and  by  Act  of  March  23,  1873),  R.  S.,  §  5046;  Act  of  1841.  §  3;  Act  of  1800,  §  34, 
35,  53. 

In  £ng.:  Act  of  1883,  §  64(2). 
Cross-references:  To  the  law:  Power  of  court  of  bankruptcy  to  determine  exemptions, 
%  2(11).  Schedules  of  bankrupt  to  contain  claim  of  exemptions,  §  7-a(8).  Schedules 
to  be  prepared  by  referee  in  case  of  bankrupt's  failure,  §  30-a  (6).  Trustee  to  set 
apart  bankrupt's  exemptions,  §  47-a(ll).  Property  recovered  by  trustee  to  be 
part  of  estate  of  bankrupt  unless  exempt,  §  67-e.  Exempt  property  not  to  pass  to 
trustee,  §  70-a. 

To  the  General  Orders:  Amendment  of  schedules,  XI.  Trustee  to  report  as  to  exemp- 
tions set  apart,  XV7I. 

To  the  Forms:  Trustee's  report  of  exempted  property  —  Official,  No.  47.  Schedules 
containing  claim  of  exemption,  Form  No.  1,  Schedule  B(5).  Order  determining^ 
exemptions  when  no  trustee  appointed,  Supp.  Forms,  No.  77.  Exceptions  to  trustee's 
report,  Supp.  Forms,  No.  78.  Order  determining  exemptions,  Supp.  Forms,  No.  79. 
Petition  by  bankrupt  for  review  of  referee's  order  on  exemptions,  Supp.  Forms,  No.  80. 


SYNOPSIS   OF   SECTION. 

BXBIWPTlOIfS  OF  BANKRUPT. 

I.  History  and  Constitutionalityi  202. 

a.  History  in  generdly  202, 

b.  In  the  United  States,  202. 

c.  Constitutionality,  203. 

n.  Jurisdiction  and  General  Rules  Governing  Exemptions,  203. 

a.  In  generaly  203. 

b.  State  statvtes  and  decisions  control,  203. 

c.  Residence  of  bankrupt^  205. 

d.  Claiming  exemption,  205. 

[200] 


Synopsis  of  Section.  201 


U.  Jttrisdictioii  and  Geneial  Rules  Governing  Exemptkms — Contbmed: 

e.  Junsdidum  of  court  of  bankruptcy,  206. 

(1)  In  GENSRALy  205. 

(2)  Adionistration  of  exempt  propbbty,  206. 

(3)  Exempt  property  no  part  op  bankrupt  estate,  207. 

(4)  Dsterbonation  as  to  waiver  of  claim,  208. 

(5)  Jurisdiction  in  respect  to  exempt  property  and   claims 

THEREON,  210. 

f.  TrusteeSj  rights  and  duties,  210. 

m.  Right  of  Bankrupt  to  Exemptions,  212. 

a.  Domicile;  time  and  place,  213. 

b.  Assertion  of  daim,  213. 

(1)  Necessity  of  assertion,  213. 

(2)  Compliance  with  state  statute,  213. 

(3)  Time  of  assertion,  214. 

(4)  Manner  of  assertion,  214. 

c.  Waiver  of  daim,  214. 

(1)  In  general,  214. 

(2)  Effect  of  waiver,  216. 

(3)  Effect  op  waiver  note,  216. 

(4)  Withholding  discharge,  216. 

d.  Parties  entitled  to  exemptions,  217. 

(1)  Right  is  personal,  217. 

(2)  Claim  by  or  for  benefit  of  wife  or  children,  218. 

(3)  Household  or  head  of  a  family,  219. 

(4)  Claim  op  partners,  219. 

(5)  elxemptions  to  persons  in  certain  occupations,  222. 

e.  Effed  of  fraud  on  right  to  exemptions,  222. 

(1)   In  GENERAL,  222. 

(2)  Fraudulent  Concealment  of  assets,  223. 

(3)  Fraudulent  transfer,  224. 

(4)  Preferential  transfer,  226. 

(5)  Acquisition  of  property  to  secure  exemptions,  227. 

f .  Exemptions  out  of  incumbered  property,  227. 

g.  Kinds  of  property  exempt,  229. 

(1)  In  general,  229. 

(2)  Watches,  wearing  apparel,  implements  of  trade  and  the 

LIKE,  229. 

(3)  Homesteads,  231. 

(4)  Insurance  policies.  234. 

(5)  Pension  money,  236. 

(6)  Unpaid  purchase  money,  236. 

IV.  Practice,  236. 

a.  Exemptii[ms  set  off  where  no  trustee  is  appoinied,236. 

b.  Schedules  to  daim  exemptions,  237. 

c.  Amendment  of  schedules  as  to  daim  of  exemptions,  237. 
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has  always  been  the  polky  of  Congress,  both  in  general  legislation  and  in 
bankrupt  acts,  to  give  effect  to  the  State  exemption  laws.''  But  a  court  of 
bankruptcy  will  not  enforce  an  unconstitutional  State  law;*  for  example, 
where  it  impairs  the  obligation  of  contracts.®  Nor  will  a  State  court  review  a 
determination  by  the  bankruptcy  court  as  to  what  property  is  exempt.^  But 
if  there  are  no  State  decisions  construing  a  State  law,  or  such  decisions  are 
conflicting,  a  court  of  bankruptcy  will,  if  a  proper  case  is  presented,  construe 
and  apply  the  law  with  a  view  of  carrying  out  the  purpose  and  intent  of  the 
bankruptcy  act.^^  Exemption  laws  should  be  liberally  construed.^  If  the 
decisions  are  interpretations  of  State  statutes  they  will  control;  but  if  they 
are  declarations  of  general  law  —  mere  definitions  of  property  —  they  may  be 
disregarded.^ 


inga  (C.  C.  A.,  ftth  Cir.),  24  Am.  B.  R.  3«0, 
181  Fed.  33;  In  re  Baker  (€.  C.  A,  6th 
Oir),  24  Am.  B.  R,  411,  182  Fed.  392;  In  re 
Basaett  (D.  €.,  Wash.),  26  Am.  B.  R.  800, 
•189  Fed.  410;  In  re  Thetford  (Ref.  Tex.),  2« 
Am.  B.  R.  191;  People's  Natl.  Bank 
V.  Mazson  (Sup.  Ct.,  Iowa),  168  Iowa 
318,  33  Am.  B.  R.  765,  160  N.  W.  601 ;  Matter 
of  Crum  (D.  C,  Ohio),  34  Am.  B.  R.  586,  221 
Fed.  729;  Grattan  v.  Trego  (C.  C.  A.,  8th 
Cir. ) ,  34  Am.  B.  R.  889,  226  Fed.  705 ;  Matter 
of  Dean  (D.  C,  Cal.  Ref.),  34  Am.  B.  R.  156; 
Eaton  V.  Boston  Safe  Deposit  and  Trust  Co., 
240  U.  S.  427,  36  Am.  B.  R.  701,  60  L.  Ed. 
723;  Olmsted-St^venson  Co.  v.  Miller  (C.  C. 
A.,  9th  Cir.),  36  Am.  B.  R.  816,  231  Fed. 
69;  Matter  of  Malone's  Estate  (D.  C, 
Idaho),  36  Am.  B.  R.  364,  228  Fed.  566; 
Matter  of  Safady  Bros.  (D.  €.,  Wis.),  36 
Am.  B.  R.  6,  228  Fed.  538.  But  not  hy 
obiter  dicta.  In  re  Sullivan  (C.  C.  A.,  8th 
Cir.),  17  Am.  B.  R.  578,  148  Fed.  116. 

The  construction  of  the  highest  judidal 
trihunal  of  a  State,  of  its  constitution  and 
of  its  statutes  which  establish  a  rule  of  prop- 
erty, is  controlling  authority  in  the  courts 
of  the  United  States,  where  no  question  of 
right  under  the  constitution  and  laws  of  the 
nation  is  involved  In  re  Wood  (D.  C,  Wis.), 
17  Am.  B.  R.  93,  147  Fed.  877.  It  is  well 
settled  that  the  debtor  must  comply  with  the 
State  law  in  order  to  claim  exemptions.  In 
re  Farish,  Fed.  Cas.  4,657,  2  N.  B.  R. 
168;  In  re  Gainey,  Fed.  Cas.  5,181,  2  N.  B. 
R.  525;  In  re  J-ackson,  Fed.  Cas.  7,127,  2 
N.  B.  R.  508;  Guise  v.  State,  41  Ark.  249; 
Brijegs  V.  McCullough,  36  Cal.  542;  Griffin 
V.  Sutherland,  14  Barb.  (N.  Y.)  456,  as  to 
effect  of  decisions  of  state  courts,  see  Am. 
Bankr.   Dig.   §   944. 

Decisions  of  territorial  courts. —  How  far 
the  decision  of  th-e  Supreme  Court  of  the 
territory  is  binding  on  this  court  may  admit 
of  question;  but  it  would  seem  that  the  de- 
cision of  the  highest  court  of  the  Territory 
construing  a  territorial  statute  should  have 
the  same  force  and  effect  as  a  decision  of 
the  Supreme  Court  of  the  State.  This  is 
especially  true  where  the  decision  estab- 
lishes or  relates  to  a  rule  of  property.  In 
re  Scheir  (D.  C,  Wash.),  26  Am.  'B.  R. 
739,  188  Fed.  744. 


7.  Holden  v.  Stratton,  198  U.  S.  202,  14 
Am.  B.  R.  94,  49  L.  Ed.  1018.  As  to  effect 
of  state  statutes  on  exemptions,  see  Am. 
Bankr.  Dig.  {  944. 

Force  of  State'  exemption  laws. —  From 
the  organization  of  the  Federal  courts  under 
the  judiciary  act  of  1789,  the  law  has  been 
that  creditors  suing  in  these  courts  could 
not  subject  to  execution  property  of  tiheir 
debtor,  exem'pt  to  him  by  the  laws  of  the 
State.  The  same  rule  has  obtained  under 
the  bankrupt  acts,  which  have  sometimes  in- 
creased the  exemptions,  notably  so  under  the 
act  of  1867,  but  have  never  lessened  or 
diminished  them.  An  intention  on  tihe  part 
of  Congress  to  violate  or  abolish  this  wise 
and  uniform  rule  observed  from  the  creation 
of  our  Federal  system  should  be  made  to 
appear  by  clear  and  unmistakable  language. 
It  will  not  be  presumed  from  a  doubtful  or 
amihiguous  provision  fairly  susceptible  of 
any  other  construction.  Steele  v.  «uel  (C. 
C.  A.,  8th  Cir.),  5  Am.  B.  R.  169,  104  Fed. 
972. 

8.  In  re  Everitt,  Fed.  Cas.  4,579,  9  N.  B. 
R.  90;  In  re  Dillard,  Fed.  Gas.  3,912,  2 
Hughes,   190. 

9.  Gunn  v.  Barry,  15  Wall,  610,  21  L.  Ed. 
212. 

10.  Woolfolk  V.  Murray,  44  Ga.  133;  Max- 
well V.  McCune,  37  Tex.  515.  ' 

11.  Richardson  v.  Woodward  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873, 
citing  Marly  v.  Lake  Shore  R.  Co.,  146  U. 
S.  162,  36  L.  Ed.  925;  Provident  Sav.  Insti- 
tution V.  Massachusetts,  6  Wall.  630,  18  L. 
Ed.  907;  Randall  v.  Bingham,  7  W«J1.  541, 
19  L.   Ed.  285. 

12.  Matter  of  Irving  (D.  C,  Ariz.),  34 
Am.  B.  R.  399,  220  Fed.  969;  In  re  Andrews 
&  Simonds  (D.  C,  Mich.),  27  Am.  B.  R. 
116,  193  Fed.  776.  The  spirit  of  the  Bank- 
rupt Law  in  the  matter  of  exemptions  is 
one  of  liability,  and,  imder  facts  as  presented 
herein,  the  bankruptcy  court  will  allow  the 
homestead  exemption  recognized  by  the 
state.  In  re  Culwell  (D.  C,  Mont.),  21  Am. 
B.  R.  614,  165  Fed.  828;  Brandt  v.  Mahew 
(C.  C.  A.,  9th  Cir.),  33  Am.  B.  R.  845,  218 
Fed.  422. 

13.  Page  V.  Edmunds,  187  U.  S.  696,  9 
Am.  B.  R.  277. 
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e.  Besidence  of  bankrupt. —  The  section  provides  that  the  laws  of  the  State 
where  the  bankrupt  had  his  domicile  '^  for  the  six  months  or  the  greater  portion 
thereof  immediately  preceding  the  filing  of  the  petition  "  shall  control.  ^^  It 
makes  no  difference  where  the  property  is  situated^  if  it  is  exempt  under  the 
law  of  the  bankrupt's  domicila^*  The  right  of  the  bankrupt  to  his  exemption 
will  depend  upon  his  place  of  residence  at  the  time  the  petition  is  filed  against 
him.^« 

d.  daiming  exemption.—  The  time  and  manner  of  claiming  exemptions  are 
regulated  by  the  bankruptcy  act,  and  the  general  orders  and  forms  applicable 
thereto."  Where  the  right  exists  it  must  be  claimed  as  prescribed  by  the  act.^® 
It  was  not  the  intent  of  the  section  to  enlarge  the  exemptions  available  to  the 
bankrupt  under  the  State  law ;  ^*  if  exempt  property  is  not  subject  to  levy  and 
sale  under  a  State  statute^  it  cannot  be  made  to  respond  under  the  Federal 
act.^ 

c.  Jurisdiction  of  court  of  bankruptcy. — (1)  In  qenebal. —  A  court  of 
bankruptcy  has  jurisdiction  to  determine  the  merits  of  the  bankrupt's  claim 
to  exemptions,  but,  as  a  rule,  has  no  jurisdiction  over  the  property  claimed, 
except  to  set  it  aside  for  his  use^  and  cannot  order  its  sale,"  or  enforce  a 


14.  In  re  Grimes  (D.  C,  N.  C),  2  Am. 
B.  R.  160,  94  Fed.  800;  In  re  Woodard  (D. 
C-,  N.  C),  2  Am.  B.  R.  339,  95  Fed.  260; 
In  re  Buelow  (D.  C,  Wiish.),  3  Am.  B.  R. 
389,  98  Fed.  86;  In  re  MdGutehen  (D.  €., 
S.  C),  4  Am.  B.  R.  81,  100  Fed.  779;  In  re 
Lrynch  (D.  C,  Ga.),  4  Am.  B.  R.  262.  101 
Fed.  679;  MvCarty  t.  Ctoifin  (C.  C.  A.,  6th 
CSr.),  18  Am.  B.  R.  148,  150  Fed.  307;  Dim- 
can  ▼.  Fergusfm-McKinney  CJo.  (C.  C.  A., 
51ih  Cir.),  18  Am.  B.  R.  155,  160  Fed.  269; 
In  re  (VHara  {J>.  C,  Pa),  20  Am.  B.  R.  714, 
162  Fed.  326. 

15.  In  re  Stevens,  2  Biss.  373,  Fed.  Oas. 
13,392. 

16.  In  re  Bassett  (D.  €.,  Wash.),  26  Am. 
B.  R.  800,  189  Fed.  410.  See  cases  oited 
under  "  Right  of  Bankrupt  to  Exemptions " 
post,  p.  212. 

17.  In  re  Friedrich  («C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  In  re  Kane 
(€.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  533,  127 
Fed.  552;  Matter  of  Mcaintock  (D.  C, 
Ohio,  Ref.),  13  Am.  B.  R.  606;  Lipman  v. 
Stein  (C.  C.  A.,  3d  Cir.),  14  Am.  B  R.  30, 
134  Fed.  235;  Burke  v.  Guarantee  T.  &  T. 
Co.  (C.  C.  A.,  3d  Oir.),  14  Am.  B.  R.  31, 
134  Fed.  562.  In  re  Culwell  (D.  C,  Men.), 
21  Am.  B.  R.  614,  165  Fed.  828 ;  In  re  Bum- 
ham  (D.  C,  Wash.),  30  Am.  B.  R.  270,  202 
Fed.  762;  Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.) ,  33  Am.  B.  R.  846,  218  Fed.  422. 

The  roles  and  fonns  in  regard  to  exemp* 
tions  prescribed  by  the  Supreme  Court  under 
the  1>ankruptcy  act  hare  the  force  and  effect 
of  law,  and  where  a  bankrupt  fails  to  make 
claim  for  exemption  in  the  manner  and 
within  the  time  legally  prescribed  there- 
for, he  thereby  waives  any  right  to  the  ex- 
emption that  he  might  have.  In  re  Gerber 
(C.  O.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  186 
Fed.  693. 

18.  In  re  Kane    (C.  C.  A.,  7th  Cir.),   11 


Am.  B.  R.  633,  127  Fed.  662,  in  whidh  the 
court  says:  "Courts  of  bankruptcy  are 
not  controlled  as  to  the  time  or  the  man- 
ner in  which  clftims  for  exemptions  may 
be  preferred  in  bankruptcy.  ITie  exemptions 
provided  by  the  law  of  the  state  are  afiowed 
by  the  bankruptcy  act,  but  the  manner  of 
claiming  such  exemptions,  and  of  setting 
them  apart  and  awarding  them,  ie  regulated 
by  the  bankruptcy  act."  In  re  Friedritfli  (C. 
Cf.  A.,  6th  Cir.),  3  Am.  B.  R.  801,  100  Fed. 
284;  Lipman  v.  Stein  (C.  C.  A.,  3d  Cir.),  14 
Am.  B.  R,  30,  134  Fed.  235;  In  re  i;e  Vay 
(D.  C,  Pa.),  11  Am.  B.  R,  114,  125  Fed. 
920. 

19.  In  re  Boyd  (D.  C.,  Iowa),  10  Am.  B. 
R.  337,  120  Fed.  999. 

aO.  Smalley  v.  Laugenour,  196  U.  S.  93, 
49  L.  E.  400,  13  Am.  B.  R.  692;  In  re  Fisher 
(D.  C,  Va.),  16  Am.  B.  R.  662,  142  Fed. 
205. 

81.  In  re  Cam|>  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  749;  In  re  Hateh  (D.  C,  Iowa), 
4  Am.  B.  R.  349,  102  Fed.  280;  In  re  Hill 
(D.  C,  Ga.),  2  Am.  B.  R.  798,  96  Fed.  185; 
Woodruff  V.  Cheeves  (C.  C.  A.,  5th  Car.),  6 
Am.  B.  R.  296,  105  Fed.  601,  revg.  In  re 
Woodruff  (D.  C,  Ga.),  2  Am.  B.  R.  678,  96 
Fed.  317;  In  re  Little  (D.  C.,  Iowa),  6 
Am.  B.  R.  681,  110  Fed.  621;  Powers  Dry 
Good*  Co.  V.  Nelson  (D.  C,  N.  D.),  10  N. 
Dak.  580,  86  Is.  W.  703,  7  Am.  B.  R.  506, 
and  foot-nvte;  In  re  Jackson  (D.  C,  Pa.), 
8  Am.  B.  R.  694,  116  Fed.  46;  Lockwood  v. 
Exchange  Bank,  190  U.  S.  294,  10  Am.  B.  R. 
107,  47  li.  Ed.  1061;  In  re  Brumbaugh  (D. 
C,  Pa.)„  12  Am.  B.  R.  204,  128  Fed.  971; 
In  re  Boyd  (D.  C,  Iowa),  10  Am.  B.  R. 
337,  120  Fed.  999;  McKenney  v.  Cheney,  118 
Ga.  387,  11  Am.  B.  R.  54,  45  S.  E.  433;  In 
re  Hartsell  (D.  C,  Ala.),  15  Am.  B.  R.  177, 
140  Fed.  30 ;  In  re  Castleberry  ( D.  C,  Ga. ) , 
16   Am.   B.   R.   159,   143   Fed.    1,018;    In   re 
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mortgage  against  it^  This  jurisdiction,  so  far  as  it  goes,  is  exclusive.^ 
The  Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of 
the  time  of  filing  the  declaration  of  the  claim  of  exemptions  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  been  filed.** 

(2)  Administration  of  exempt  property. —  As  soon  as  the  right  of  the 
bankrupt  to  the  exemption  claimed  is  determined,  the  court's  jurisdiction 
over  the  exempt  property  ceases.  The  bankruptcy  court  has  no  further  control 
over  it.  The  court  has  no  power  to  administer  or  distribute  it,  with  the  other 
assets  of  the  bankrupt  estate.^®     Where  the  exempt  property  is  commingled 


Highfleld  (D.  C,  Pa.),  El  Am.  B.  R.  92, 
163  Fed.  784;  In  re  McCrary  Bros.  (D.  C, 
Ala.),  22  Am.  B.  R.  61,  169  Fed.  485;  In  re 
MacKisaic  (D.  C,  Pa.),  22  Am.  B.  R.  817, 
171  Fed.  219;  Matter  of  Cheattiara  (D.  C, 
Ky.),  31  Am.  B.  R.  520,  210  Fed.  370; 
Matter  of  Haas  (D.  C,  Pa.),  32  Am.  B.  R. 
284,  213  Fed.  694.  Bank  of  Mendon  v.  Mell 
(Kan.  GitT  Ct.  of  App.,  Mo.),  185  Mo.  App. 
510,  33  Alii.  B.  R.  777,  172  S.  W.  484;  Trust 
Natl.  Bank  v.  Orten  (Okla.  Sup.  Ct.),  43 
Okl.  326,  33  Am.  B.  R.  108,  142  Pac.  1096; 
Mutter  of  Dean  (D.  C,  Oal.  Ref.),  34  Am. 
B.  R.  156;  Matter  of  Brown  (D.  C,  Ky.), 
35  Am.  B.  R.  826,  228  Fed.  533. 

Exempt  property  not  in  poasession  of 
court. —  Exempt  property  ie  never  really  in 
the  bankruptcy  court,  nor  is  the  owner  di- 
vested of  his  title  where  he  properly  urges 
his  claim  for  exemption.  The  court  has  no 
jurisdiction  of  it  except  to  «et  it  aside  as 
exempt  .property.  Bogart  v.  Cowboy  State 
Bank  and  Trust  Co.  (Tex.  Civ.  App.),  37 
Am.  B.  R.  387,  182  S.  W.  678. 

512.  Ingram  v.  Wilson  (C.  C.  A.,  8th  dr.), 
11  Am.  B.  R.  192,  125  Fed.  913. 

28.  In  re  Hatch  (D.  C,  Iowa),  4  Am.  B. 
R.  349,  102  Fed.  280,  and  note. 

24.  In  re  Overstreet  (D.  C,  Ark.  Ref.),  2 
Am.  B.  R.  486;  In  re  Bragg,  2  N.  B.  N.  Rep. 
82;  In  re  Nunn  (Ref.  Q*.),  2  Am.  B.  R, 
664;  McGahan  v.  Anderson  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R.  641,  113  Fed.  115;  In  re 
Lucius  (D.  €.,  Ala.),  10  Am.  B.  R.  653,  124 
Fed.  455,  and  cases  cited;  Lun  v.  Henrv 
(Hawaii  Sup.  Ct.),  35  Am.  B.  R.  795,  22 
Haw.  160. 

25.  Matter  of  Irving  (D.  C„  Ariz.),  34 
Am.  B.  R.  399,  220  Fed.  969. 

26.  Bell  v.  Dawson  Grocery  Co.,  12  Am. 
B.  R.  161,  120  Fed.  628;  In  re  Lucius  (D.  C, 
Ala.),  10  Am.  B.  R.  653,  124  Fed.  455;  In- 
gram  v  WUson  (C.  C.  A.,  8tih  Cir.),  11  Am. 
B.  R.  192,  125  Fed.  913;  In  re  Paramore  & 
Ricks  (D.  C,  Xo.  Car.),  19  Am.  B.  R.  130, 
156  Fed.  208;  In  re  Blanchard  &  Howard 
(D.  C,  N.  Car.),  20  Am.  B.  R.  422,  161  Fed. 
797;  First  National  Bank  of  Cleveland  v. 
Orten  (Okla.  Sup.  Ct.),  43  Okl.  325,  33  Am. 
B.  R.  108,  142  Pac.  1096. 

Bankruptcy  court  may  not  administer. — 
Exempt  property  never  becomes  assets  in 
the  bankruptcy  court  for  administration. 
Beyond  setting  it  aside  the  trustee  has  no  con* 
cern  with  it.    In  re  Edwards  (D.  C,  Ala.), 


19  Am.  B.  R.  632,  156  Fed.  794;  In  re  Sea- 
boldt  (D.  C,  X.  Car),  8  Am.  B.  R.  57,  113 
Fed.  766;  In  re  Wells  (D.  C,  Mo.),  8  Am. 
B.  R.  75,  105  Fed.  762;  In  re  Sevdel  (D.  C, 
Iowa),  9  Am.  B.  R.  255,  118  Fed.  208;  In 
re  Hill  (D.  C,  Ga.),  2  Am.  B.  R,  798,  96 
Fed.  185;  Sharp  v.  Woolslare  (wSup.  Ct., 
Pa.),  25  Pa.  Super.  Ct.  251,  21  \m.  B.  R.  88; 
In  re  Culwell  (D.  C,  Mon.).  21  Am.  B.  R, 
614,  165  Fed.  828;  In  re  MacKissic  (D.  C, 
Pa.),  22  Am.  B.  R.  817,  171  Fed.  259. 

Control  ceases  on  setting  apart  exempt 
property. —  In  the  case  of  juockwood  v.  Ex- 
change Bank,  190  U.  S.  294,  10  Am.  B.  R, 
107,  47  L.  Ed.  1061,  the  court  said:  "The 
fact  that  the  Act  of  1898  confers  upon  the 
court  of  bankruptcy  authority  to  control  ex- 
enopt  property,  in  order  to  set  aside  and  thus 
exclude  it  from  the  assets  of  the  bankrupt 
estate  to  be  administered,  offers  no  ground 
for  holding  that  the  court  of  bankruptcy 
must  administer  and  distribute,  as  included 
in  the  assets  of  the  estate,  the  very  prop- 
erty which  the  act  in  unambiguous  lan- 
guage declares  shall  not  pass  from  the  bank- 
rupt or  become  part  of  tne  bankrupt  assets. 
The  two  provisions  of  the  statute  must  be 
construed  together  and  both  be  given  effect. 
Moreovi^r,  the  want  of  power  in  the  court  of 
bankruptcy  to  administer  exempt  property, 
is  shown  by  the  context  of  the  act,  since 
throughout  its  text  exempt  property  is  con- 
trast^ with  property  not  exempt,  the  latter 
alone  constituting  the  assets  of  the  bank- 
rupt estate  subject  to  administration." 

The  bankruptcy  court  may  exercise  juris- 
diction over  exempt  property  only  to  the 
extent  necessary  to  see  that  the  trustee  sets 
it  aside  and  to  dispose  of  such  questions  as 
may  arise  incident  to  that  process.  In  re 
Jackson  (D.  C,  Pa.),  8  Am.  B.  R.  594,  116 
Fed.  46.  The  language  in  section  6,  together 
wdth  tliat  used  in  70-a,  leaves  no  room  to 
doubt  that  exempt  property  which  has  been 
set  apart  to  the  bankrupt  is  not  subject  to 
administration  by  the  trustee  or  by  a  court 
of  bankruptcy.  Woodruff  v.  Cheevea  (C.  C. 
A.,  5th  Cir. )  ,*  5  Am.  B.  R.  296,  105  Fed.  601 ; 
In  re  Remmerde  (D.  C.,  Iowa),  30  A'm.  B.  B. 
701,  206  Fed.  826. 

Jurisdiction  of  bankruptcy  court  over  ex- 
empt property. —  The  action  of  the  trustee 
in  bankruptcy  in  setting  apart  to  the  bank- 
rupt property  exempt  under  the  State  law 
may  be  excepted  to  and  the  propriety  of  his 
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and  undivided  from  other  property  of  the  bankrupt  estate,  the  bankruptcy 
court  retains  jurisdiction  of  the  property  until  separation  is  made.^  A  court 
of  bankruptcy  has  no  jurisdiction  to  protect  or  enforce  against  exempt  prop- 
erty, which  has  been  set  apart  to  the  bankrupt  liens  or  other  rights  of  creditors 
pertaining  to  such  property.^  It  cannot  enforce  even  an  admitted  lien  on 
exempt  property,^  or  defend  such  property  from  adverse  claims  that  may  or 
may  not  be  extinguished  by  the  bankruptcy  proceedings.^  Until  the  bankrupt 
has  established  what,  if  any,  of  the  property  belongs  to  him  as  exempt,  freed 
from  the  claim  of  his  trustee  in  bankruptcy,  he  is  in  no  position  to  maintain 
trover  in  the  State  court  for  the  conversion  of  such  property.^* 

(3)  Exempt  property  no  part  of  bankrupt  estate. —  The  cases  already 
cited  lead  to  the  conclusion  that  property  set  apart  to  a  bankrupt  under  his 
claim  to  exemption  forms  no  part  of  his  estate  in  bankruptcy.^    Having  set 


action,  either  as  to. whether  the  exemption 
waa  lawful  or  whether  too  little  of  the  prop- 
erty of  the  hanknipt  has  been  aet  apart  is 
open  to  final  determination  by  the  bank- 
mptcy  court;  but  after  the  property  is  set 
apart  as  exempt  neither  the  trustee  nor  the 
bankruptcy  court  has  any  further  authority 
over  it.  Matter  of  Cheatham  (D.  C.,  Ky.), 
31  Am.  B.  R.  520,  210  Fed.  370. 

IKtIe  to  exempt  property. —  Exempt  prop- 
erty does  not  constitute  any  part  of  the  es- 
tate in  bankruptcy.  Exemptions  are  created 
by  the  State  law,  and  the  function  of  the 
bankruptcy  court  is  to  sever  the  property 
found  to  be  an  exemption  from  the  ests^e  of 
the  bankrupt,  the  title  remaining  in  the 
bankrupt.  Matter  of  Elkin  (D.  C,  N.  J.), 
34  Am.  B.  R.  134,  21S  Fed.  971. 

27.  Bank  of  Xez  Perce  v.  Pindel  (C.  C.  A., 
9th  Cir.),  28  Am.  B.  R.  69,  193  Fed.  917. 

S8.  Bogart  t.  Cowboy  State  Bank  &  Trust 
Co.,  (Tex.  Civ.  App.),  37  Am.  B.  R.  387, 
182  S.  W.  678;  Woodruff  v.  Cheeves  (C.  C. 
A.,  5th  Cir.),  5  Am.  B.  R.  296,  105  Fed.  601; 
Blatter  of  Anderson  (D.  C.,  Oa.),  35  Am. 
B.  R.  487,  224  Fed.  790. 

Enforcement  of  Hens.  The  better  opinion 
is  that  the  bankruptcy  court  has  no  jurisdic- 
tior  either  to  enforce  a  lien  upon  exempt 
property,  nor  to  determine  the  rights  of 
creoito^s  asserting  a  waiver  against  such 
property;  In  re    Hatch   (D.  C,  la.),  4  Am. 

B.  R.  349,  102  Fed.  280:  In  re  Grimes   (D. 

C,  X.  C),  2  Am.  B.  R.  730,  96  Fed.  529, 
holding  that  when  the  exempt  property  has 
paifsed  out  of  the  possession  and  control  of 
the  bankruptcy  court,  such  court  has  no 
longer  any  jurisdiction  to  defend  the  prop- 
erty from  adverse  claims  or  liens  that  may 
not  have  been  extinguished  by  the  bank- 
ruptcy proceedings,  nor  can  it  entertain  a 
proceeding  to  enforce  a  lien  upon  such  prop- 
erty; In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745. 

Whether  any  creditor  has,  under  certain 
conditions,  a  superior  right  in  or  to  the 
exempt  property  of  a  bankrupt  is  a  question 
to  be  litigated  in  the  State  courts  and  not  in 
the  bankrupt^  courts.  Matter  of  Brown 
(D.  C,  Ky),  35  Am.  B.  R.  826,  228  Fed.  533. 


Sale  of  a  homestead,  which  has  been  set 
aside  as  exempt,  cannot  be  ordered  by  a  bank- 
ruptcy court.  Exempt  property  constitutes 
no  part  of  the  bankrupt's  assets.  Matter  of 
Yungbluth  (C.  C  A.,  9th  Cir.),  34  Am.  B.  R. 
299,  220  Fed.   HO. 

29.  In  re  Hartsell    (D.  C,  Ala.),  15  Am. 

B.  R.  177,  140  Fed.  30;  In  re  Castl^erry  (D. 

C.  Ga.),  16  Am.  B.  R.  169,  143  Fed.  1,018; 
First  National  Bank  of  Portal  v.  Lee  (N. 
Dak.  Sup.  Ct.),  25  N".  Dak.  197,  34  Am.  B. 
R.  555,  141  N.  W.  716,  holding  that  an  at- 
tachment lien  against  exempt  property  is 
not  affected  bv  bankruptcy. 

30.  Jeffries  V.  Bartlett,  20  Fed.  496 ;  Lock- 
wood  V.  Exchange  Bank.  190  U.  S.  294,  10 
Am.  B.  R.  107.  47  L.  Ed.  1061. 

81.  Lun  V.  Henrv  (Hawaii  Sup.  Ct.),  35 
Am.  B.  R.  795,  22  Haw.  160. 

38.  Lockwood  v.  Exchange  Bank,  190  U. 
S.  294,  10  Am.  B.  R.  107.  47  L.  Ed.  1061; 
In  re  Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  R. 
204,  128  Fed.  971;  In  re  Le  Vay  (D.  C,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  Jewett  v. 
Huffman,  14  N.  Dak.  110,  13  Am.  B.  R.  738, 
103  y.  W.  408;  In  re  Edwards  (D.  C,  Ala.), 
19  Am.  B.  R.  632,  156  Fed.  794;  Matter  of 
Snyder  (D.  C,  Pa.),  32  Am.  B.  R.  500,  216 
Fed.  989;  First  National  Bank  v.  Orten 
(Okla.  Snip.  Ct.),  43  Okl.  325,  33  Am.  B.  R. 
108,  142  Pac.  1096.  See  Am.  Bankr.  Dig. 
§  950. 

In  re  Yager  (D.  C,  Pa.),  25  Am.  B.  R.  51, 
182  Fed.  951,  the  court  holds  that  property 
set  apart  to  a  bankrupt  under  his  claim  to 
exemptions,  forms  no  part  of  the  estate,  and 
the  referee  had  no  right  to  diminish  it  by 
allowing  therefrom  among  other  things,  his 
own  commissions  and  expenses,  the  trustee's 
commissions  and  counsel  fees  of  the  attor- 
neys, both  for  the  bankrupt  and  the  trustee. 

A  homestead  is  not  an  asset  of  a  bankrupt 
estate,  and  is  beyond  the  reach  of  creditors  and 
likewise  of  the  trustee  who  represents  them. 
A  voluntary  conveyance  of  a  homestead  is 
not  fraudulent  as  to  creditors,  who  cannot 
take  the  homestead  and  have  no  concern  about 
what  the  grantor  receives.  Seig  ▼.  Greene 
(C.  C.  A.,  8th  Cir.),  35  Am.  B,  R.  150,  225 
Fed.  955. 
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it  aside  for  his  use  any  creditor  desiring  to  subject  the  property  to  the  pay- 
ment of  a  debt  must  pursue  his  remedy  in  the  State  court^  A  decree  of  the 
Federal  court  setting  aside  to  a  bankrupt  and  his  wife  certain  land  as  a 
homestead  is  not  binding  upon  a  creditor  who  was  not  a  party  to  the  bank- 
ruptcy proceeding.^  The  trustee  has  no  title  to  the  exempt  property,  but 
only  a  qualified  right  to  possession.^  The  title  to  such  property  is  in  the 
bankrupt,^  and  descends  to  his  heirs  or  legal  representatives  upon  his  death.^^ 
For  instance,  a  policy  of  life  insurance  for  the  benefit  of  the  wife  of  the 
insured,  which  is  protected  from  the  creditors  of  her  husband  by  a  State 


33. 'Newberry  Shoe  Co.  v.  Collier  (Sup. 
Ct.,  Va.),  Ill  Va.  288,  25  Am.  B.  R.  180, 
88  S.  E.  974;  In  re  Bass,  Fed.  Cas.  1,001,  in 
which  Judge  Bradley  said :  "  In  other  words 
it  is  made  as  clear  as  anything  can  be,  that 
such  exempted  jfroperty  constitutes  no  part 
of  the  assets  in  bankruptcy.  The  exemption 
is  created  by  the  state  law  and  the  assignee 
acquires  no  title  to  the  exempt  property.  If 
the  creditor  has  a  claim  against  it,  he  must 
prosecute  that  claim  in  the  court  which  has 
jurisdiction  over  the  property  which  the 
bankrupt  court  has  not."  See  Iji  re  Rem- 
merde  (D.  C,  Iowa),  30  Am.  B.  R.  701,  206 
Fed.  826;  Matter  of  Elkin  (D.  C,  N.  J.),  34 
Am.  B.  R.  134,  218  Fed.  971. 

Enforcement  of  chattel  mortgage  against 
exempt  property. —  Where  a  debtor  within 
four  months  of  bankruptcy  executed  a  chat- 
tel mortgage  on  a  stock  of  merchandise  which 
was  declared  to  be  an  unlawful  preference 
and  an  act  of  bankruptcy  and  the  property 
placed  in  the  possession  of  the  trustee  but 
the  bankrupt  allowed  under  the  State  law  to 
select  $300  worth  of  the  merchandise  as  an 
exemption,  the  property  selected  remained  un- 
affected by  the  bankruptcy  proceeding  and 
consequently  subject  to  the  mortgage.  Bank 
of  Mendon  v.  Mell  (Kan.  Citv,  Ct.  of  App., 
Mo.),  185  Mo.  App.  610,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

34.  Bogart  v.  Cowbov  State  Bank  &  Trust 
Co.  (Tex.  Civ.  App.),  37  Am.  B.  R.  387,  182 
S.  W.  678. 

35.  See  |  70-a;  In  re  HiU  (D.  C,  Ga.), 
2  Am.  B.  R.  798,  96  Fed.  185;  In  re  Dur- 
ham (D.  C,  Ark.),  4  Am.  B.  R.  760,  104 
Fed.  231;  In  re  Wells   (D.  C,  Ark.),  5  Am. 

B.  R.  308,   105  Fed.  762;   In  re  Maver    (C. 

C.  A.,  7th  Gir.),  6  Am.  B.  R.  117,  108  Fed. 
599;  In  re  Seabolt  (D.  C,  K  C),  8  Am. 
B.  R.  57,  113  Fed.  766;  In  re  Nvc  (C.  C. 
A.,  8th  Cir.),  13  Am.  B.  R.  142,*  133  Fed. 
33;  Loekwood  v.  Exchange  Bank,  190  U.  S. 
294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061; 
In  re  Edwards  (D.  C,  Ala.),  19  Am.  B.  R. 
632,  156  Fed.  794;  Pincus  v.  Meinhard  & 
Bro.    (Ga.  kSup.  Ct.),   139  Ga.   365,  32   Am. 

B.  R.  123,  77  S.  E.  82;  Matter  of  French  (D. 

C,  N.  Y.),  37  Am.  B.  R.  289,  231  Fed.  255. 

36.  fichlitz  V.  Schatz,  Fed.  Cas.  12,459,  2 
Biss.  248;  In  re  Hester,  Fed.  Cas.  6,437,  5 
N".  B.  R.  285;  In  re  Hunt,  Fed.  Cas.  6,883, 
5  N.  B.  R.  493 :  Bush  ▼.  Lester,  55  Ga.  579, 
15  N".  B.  R.  36;  Simpson  v.  Houston,  97 
N.  C.  344;  Wilkinson  v.  Waite,  44  Vt.  508; 


Bank  of  Nez  Perce  v.  Pindel  (C.  C.  A.,  9th 
Cir.),  28  Am.  B.  R.  69,  193  Fed.  917. 

The  tiUe  to  property  of  the  bankrupt, 
which  is  generally  exempted  by  the  law  of 
the  State  of  domicile  of  the  bankrupt,  re- 
mains in  the  .bankrupt  and  does  not  pass  to 
the  trustee.  Ingram  v.  Wilson  (C.  C.  A., 
8th  Cir.),  11  Am.  B.  R.  192,  125  Fed.  913: 
In  re  Nye  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
142,  133  Fed.  33;  In  re  Drear  (C.  C.  A., 
8th  Cir.),  26  Am.  B.  R.  521,  189  Fed.  888; 
The  Gregory  Ck).  v.  Bnistel  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  938,  191  Fed.  31;  Pdncus 
V.  Meinhard  &  Bro.  (Ga.  Sup.  Ct.),  139  Ga. 
365,  32  Am.  B.  R.  123,  77  iS.  E.  82. 

Right  to  alienate  before  property  set  apart. 

—  A  bankrupt  may  alienate  the  property  set 
apart  by  the  bankruptcy  court  before  such 
time  as  he  applies  for  and  obtains  a  home- 
stead or  exemption  under  and  by  virtue  of 
the  constitution  and  laws  of  Georgia.  Pincus 
V.  Meinhard  &  Bro.  (Ga.  Sup.  Ct.);  139  Ga. 
365,  32  Am.  B.  R.  123,  77  S,  E.  82. 

Homestead,  transfer  by  bankrupt. —  A 
bankrupt's  homestead  exemption  when  set 
apart  by  the  trustee  is  inchoate  and  not  fully 
fixed  in  him  so  that  he  can  transfer  title, 
until  approved  by  the  referee,  r  until  at 
least  twenty  days*  have  elapsed  without  any 
objections  being  filed  to  the  allowance.  A 
bankrupt,  to  whom  a  homestead  exemption 
has  been  set  apart,  will  not  be  permitted  to 
immediately,  before  the  approval  of  the 
referee,  transfer  the  amount  received  to  one 
of  several  creditors  to  whom  he  had  given 
notes  with  a  waiver  of  homestead  attached. 
Matter  of  Anderson  (D.  C.,  Ga.),  36  Am. 
B.  R.  487,  224  Fed.  790. 

Right  of  bankrupt  to  assign  exemptions 
prior  to  expiration  of  time  to  file  exceptions. 

—  As  soon  as  property  is  set  aside  to  a 
bankrupt  he  has  an  assignable  interest 
therein  and  he  may  assign  the  property  in 
good  faith,  for  application  to  pre-existing 
debts,  although  the  assignment  is  made  be- 
fore tlie  expiration  of  the  twenty  days  al- 
lowed, under  General  Order  No.  17,  within 
which  to  file  exceptions.  Tavlor  v.  Williams 
(Ga.  8up.  Ct.),  139  Ga.  581.  32  Am.  B.  R. 
131,  77  S.  E.  386. 

37.  In  re  Hester,  Fed.  Cas.  6.427,  5  N.  B. 
R.  285;  In  re  Lambert.  Fed.  Cas.  8,026,  2 
N.  B.  R.  426;  Rix  v.  Bank,  Fed.  Cas.  11,869. 
2  Dill.  367;  BuUymore  v.  Cooper.  46  N.  Y. 
236;  Fehley  v.  Barr,  66  Penn.  196. 
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statute,  ne?er  paaseB  to  the  trustee  in  bankruptcy  of  the  huBband.^^  The 
faet  that  property  was  subject  to  certain  claims  of  creditors,  does  not  make 
sueh  property  assets^  to  pass  to  the  trustee  and  to  be  sulministered  by  him 
with  ihe  other  assets  of  the  estate.^ 

(4)  Determination  as  to  waiver  of  claim. —  The  jurisdiction  of  the 
bankruptcy  court  to  determine  a  claim  that  the  bankrupt  has  waived  his 
exemption  has  been  declared  in  a  number  of  cases,  notwithstanding  the 
principles  hereinbefore  annunciated.^  As  the  law  now  stands,  however,  the 
court  of  bankruptcy  has  no  jurisdiction,  save  by  consent,  to  determine  the 
claim  of  a  creditor  under  a  waiver  ccNcitained  in  a  note  or  other  instrument ;  such 
creditor  must  pursue  his  remedy  in  the  State  courts.*^  This  principle  may 
not  be  applied  to  its  full  extent  in  a  case  where  the  question  of  the  validity  or 
priority  of  a  lien  on  both  exempt  and  nonexempt  property  is  involved.^ 


38.  In  re  Drear  (C.  C.  A.,  8th  Oir.),  26 
Am.  6.  R.  521,  189  Fed.  888,  in  which  the 
eoart  says:  "The  trustee  is  seeking  to  <A>- 
tain  property,  the  title  to  which  he  never 
took.  This  18  not  an  ordinary  claim  of  ex- 
emption. Tile  trustee,  it  ds  true,  is  seeking 
to  obtain  ezen^>i  property,  but  the  trouble, 
with  bis  claim  is  that  he  has  no  title  to 
the  property  he  seeks  to  hold.  That,  of 
eonrse,  ends  his  cbntention.  The  property 
is  not  only  exempt,  but-  never  passed  to  him 
and  is  not  his.  The  statute,  while  in  the 
nature  of  the  exemption  law,  is  more  than 
that;  it  deelares  that  this  property  shall 
iirare  to  the  separate  benefit  of  the  wife. 
Ordinary  exemption  laws  leave  the  full  right 
and  title  to  the  property  in  the  debtor." 

».  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  R,  201,  176  Fed.  990,  holding  that  the  title 
to  homestead  property  did  not  pass  to  the 
trustee  because  it  was  mortgaged  to  certain 
creditors  togetiier  with  non-exempt  property 
belonging  to  the  bankrupt,  which  mortgage 
constituted  an  unlawful  preference;  a  mort- 
gage constituting  an  unlawful  preference,  cov- 
ering both  exempt  and  nonexempt  property, 
is  only  voidable  as  to  nonexempt  i^'op- 
erty  and  remains  valid  as  to  exempt  Prop- 
erty; In  re  Wells  (D.  C,  Kan.),  5  Am.  B.  R. 
308,  105  Fed.  762;  In  re  Remmerde  (D.  C, 
Iowa),  30  Am.  B.  R.  701.  206  Fed.  826; 
Bank  of  Mendon  v.  Hell  (Mo.,  Kan.  City  Ct. 
of  App.),  186  Mo.  App.  610,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

40.  In  re  Bovd  (D.  C,  la.),  10  Am.  B.  R. 
337,  120  Fed.  999;  In  re  Campbell  (D.  C, 
Va.),  10  Am.  B.  R.  723,  124  Fed.  417;  In 
re  Gordon  (D.  €.,  Vt.),  8  Aan.  B.  R.  265, 
115  Fed.  446;  In  re  Garden  (D.  C,  Ala.), 
1  Am.  B.  R,  582,  93  Fed.  423;  In  re  Wood- 
ruff  (D.  C,  Ga.),  2  Am.  B.  R.  678,  96  Fed. 
317;  In  re  Sisler  (D.  C,  Va.),  2  Am.  B.  R. 
760,  96  Fed.  402. 

41.  Woodruff  V.  Cheeves  (O.  C.  A.,  6th 
Cir.),  5  Am.  B.  .R.  296,  106  Fed.  601,  revg. 
In  re  Woodruff  (D.  €.,  Ga.),  2  Am.  B.  R. 
678,  96  Fed.  317:  In  re  Black  (D.  C,  Pa.), 
4  Am.  B.  R.  776,  104  Fed.  28;  Sellers  v. 
Bell  (0.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  529, 
94  Fed.  801 ;  In  re  Ogilvie  (Ref.,  'Ga.) ,  6  Am. 
B.  R.  374;  In  re  Little  (D.  C,  Iowa),  6  Am. 


B.  R.  681,  110  Fed.  621;  In  re  Swords  (D.  C, 
Ga.),  7  Am.  B.  R.  486,  112  Fed.  661;  Lock- 
wood  V.  Exchange  Bank,  190  U.  S.  294,  10 
Am.  B.  R.  107,  47  L.  Ed.  1061;  Ingram  v. 
Wilson  (C.  C.  A.,  8th  Cir.),  11  Am.  B.  R. 
192,  126  Fed.  913;  Bell  v.  Dawson  (Ga.  Sup.), 
120  Ga.  628,  12  Am.  B.  R.  159,  48  S.  E.  150. 
A  valuable  contribution  to  the  discussion  of 
this  question  will  be  found  In  re  Tune    lO. 

C,  Ala.),  8  Am.  B.  R.  285,  116  Fed.  906. 
Jurisdiction  in  respect  to  waive-notet. — 

A  Federal  trustee  in  bankruptcy  is  not  en- 
titled to  the  bankrupt's  exemption  against 
a  creditor  who  has  aitax^hed  the  same  by  an 
attachment  execution  issued  and  served 
within  four  months  prior  to  bankruptcy  on  a 
judgment  waiving  exemption.  Sharp  v. 
Woolslare,  25  Pa  Super.  Ct.  261,  12  Am. 
B.  R.  396.  Money  allowed  a  bankrupt  "in 
lieu  of  his  exemption  **  may  be  attached  in 
the  hands  of  the  trustee  on  a  judgment  ren- 
dered against  a  bankrupt  on  a  note  wherein 
the  bankrupt  waived  his  exemption.  Zumpfe 
V.  Schultz,  35  Pa.  Super.  Ct.  106,  20  Am.  B. 
R.  916.  In  the  case  of  In  re  Edwards  (B.  C, 
Ala.),  19  Am.  B.  R.  632,  156  Fed.  794,  it  was 
held  that  a  bankruptcy  court  had  no  juris- 
diction to  compel  the  return  of  money  re- 
ceived by  a  judgment  creditor  as  the  proceeds 
of  an  execution  sale  of  exempt  property  under 
a  judgment  on  a  promissory  note  secured 
prior  to  adjudication  in  which  note  the  bank- 
rupt waived  all  claim  of  exemption. 

A  judgment  creditor  of  a  bankrupt,  who 
holds  a  waiver  of  exemption,  may  have  the 
sheriff  levy  upon  and  sell  the  exempt  prop- 
erty of  the  bankrupt  at  any  time  before 
his  final  disoharge.  First  Nat.  Bank  v.  Bart- 
lett  (Sup.  Ct.,  Pa,),  35  Pa.  Super.  Ct.  593, 
21  Am.  B.  R.  88. 

The  amendment  of  1910  to  section  47a  (8) 
of  the  bankruptcy  act  does  not  affect  the  pro- 
vision of  section  6,  in  which  the  intention  of 
Congress  is  plainly  expressed,  that  the  bank- 
ruptcy act  shall  not  affect  the  allowance  to 
bankrupts  of  the  exemptions  which  are  pre- 
scribed by  State  laws.  Brandt  v.  Mayhew 
(C.  C.  A.,  9th  Cir.),  38  Am.  B.  R.'845, 
218  Fed.  422. 

4A.  In  re  Soper  (D.  C,  Neb.),  22  Am.  B. 
R.  868,  173  Fed.  924. 
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(5)  Jurisdiction  in  respect  to  exempt  property  and  ouums  thsrbon. 
—  When  the  exemption  has  been  set  apart  by  the  trustee,  and  he  has  reported 
it  to  the  court  for  its  approval,  and  when  approved  and  the  bankrupt's  right 
to  it  has  been  finally  determined,  the  property  embraced  in  the  exemption 
ceases  to  be  a  part  of  the  assets  to  be  administered  by  the  court  in  connection 
with  the  bankrupt's  estate,  and  the  bankrupt  court  would  have  no  jurisdiction 
to  entertain  a  plenary  suit  in  equity  by  a  creditor  of  the  bankrupt  to  reach 
and  subject  such  exempt  property  to  his  claim.**  So  where  property  claimed 
to  be  exempt  is  attached  in  a  State  court,  such  property  may  be  l^ld  under  the 
attachment  until  it  is  determined  in  bankruptcy  proceedings  what  part  of 
the  attached  property  has  passed  to  the  trustee,  freed  from  the  claim  of  exemp- 
tion,** and  the  court  may  not  restrain  the  suit  in  which  the  property  was 
attached ;  nor  determine  whether  such  property  was  within  a  waiver  contract 
which  is  the  subject  of  the  suit.*^  A  voluntary  bankrupt  cannot  abandon  his 
bankruptcy  proceeding  after  receiving  all  of  his  property  as  an  exemption, 
and  prevent  his  creditor  from  procuring  that  property,  where  he  does  not  have 
the  exemption  allowed  in  the  bankruptcy  court  set  apart  as  a  homestead  in 
the  State  court.**  Where  after  a  court  of  bankruptcy  has  set  apart  to  a  bankrupt 
his  exemptions,  including  a  note  due  the  bankrupt,  the  trustee,  without 
authority^  "  by  mistake  or  oversight,"  as  he  claims,  proceeds  to  collect  it,  the 
State  court  has  jurisdiction  of  a  garnishment  proceeding  by  a  judgment  creditor 
of  the  bankrupt  against  the  trustee.*^  Prior  to  Bardes  v.  Bfink,**  it  was  thought 
in  some  districts  that  the  still  more  general  power  conferred  on  courts  of  bank- 
ruptcy to  "  determine  controversies  "  gave  the  Federal  courts  jurisdiction  to 
pass  on  the  validity  of  liens  on  the  exempt  property;  that  case,  however, 
clearly  negatived  such  a  view.*®  And  it  has  not  been  superseded  by  the  amend- 
ment of  §  23-b,'^  which  even  now  has  only  to  do  with  suits  to  recover  property.'^^ 
f.  Trustees;  rights  and  duties. —  The  rights  and  duties  of  trustees  in  respect 
to  exemptions  of  bankrupts  are  indicated  in  ^  47-a  (11)  as  supplemented  by 
General  Order  XVII.*^  In  brief,  if  the  bankrupt  has  duly  asserted  his  claim 
to  exemptions,*®  the  trustee  must  estimate  and  determine  the  value  of  the 


43.  In  re  Lucius  (D.  C,  Ala.) ,  10  Am.  B.  R. 
663,  124  Fed.  455;  Woodruff  v.  Cheevee  (C. 
C.  A.,  6th  Cir.),  5  Am.  B.  R.  296.  105  Fed, 
601:  In  re  Sevdel  (D.  C,  Iowa),  9  Am.  B.  R. 
265,  118  Fed. '207;  Vitzthum  v.  Large  (D.  C, 
Iowa),  20  Am.  B.  R.  666,  162  Fed.  685. 

44.  Jewett  v.  Huffman  (Sup.  Ct.,  N.  Dak.), 
14  N.  Dak.  110,  13  Am.  B.  R.  738,  103  X.  W. 
408. 

40.  Roden  Grocery  Co.  v.  Bacon  (C.  O.  A., 
5th  Cir.),  13  Am.  B.  R.  251,  133  Fed.  516. 

46.  Liability  to  execution  of  property  ex- 
empted in  bankruptcy  but  not  set  aaide  by 
State  court. —  A  bankrupt  on  his  own  petition 
was  adjudicated  a  bankrupt,  and  had  all  of 
his  property,  consistinfi:  of  a  stock  of  merchan- 
dise, exempted  in  bankruptcy.  The  property 
was  turned  over  to  the  bankrupt,  who  did 
not  have  it  set  apart  as  a  homestead  to  him 
and  his  family  in  the  State  court.  More  than 
three  years  after  the  adjudication  in  bank- 
ruptcy, and  after  the  exemption  of  the  prop- 
erty in  the  bankruptcy  court,  a  creditor 
whose  claim  was  listed  in  the  bankruptcy 
application  brought  suit  on  his  claim.  There 
was   no   plea   or   suggestion   of   bankruptcy. 


The  suit  eventuated  in  a  judgment,  end  an 
execution  based  thereon  was  levied  on  the 
property  exempted  in  the  bankruptcy  court, 
and  a  claim  was  interposed  by  the  bankrupt 
as  head  of  the  family.  No  discharge  has 
been  granted  to  the  bankrupt.  Beldy  that 
the  property  is  subject  to  the  fi.  fa.  Balti- 
more Bargain  House  v.  Busby  (Ga.  Sup.  Ct.), 
143  Ga.  734,  35  Am.  B.  R.  119,  86  S.  E.  876. 

47.  Barker-Bond  Lumber  Co.  v.  Whaley 
(Va.  Sup.  Ct.).  117  Va.  642,  35  Am.  B.  R. 
331,  86  S.  E.  160. 

48.  178  U.  S.  524,  4  Am.  B.  R.  163,  44 
L.  Ed.  1175.  For  an  exceptional  case^  flee 
In  re  Gordon  (D.  C,  Vt.),  8  Am.  B.  R.  265, 
115  Fed.  446. 

49.  In  re  Hartsell  (D.  C,  Ala.),  15  Am.  B. 
R.  177,  140  Fed.  30. 

30.  See  discussion  under  Section  Twenty- 
three  of  this  work, 

51.  In  re  Brumbaugh  (D.  C,  Pa.),  12  Am. 
B.  R.  204,  128  Fed.  971. 

52.  See  "Practice"  under  this  section, 
po$t;  and  also  under  $  47  of  this  work. 
See  also  "  Supplementary  Forms,"  post. 

M.  S  7-a(8),  Form  1,  Schedule  B   (5). 
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exemptions  claimed,^  and  make  an  itemized  report  setting  them  off,  within 
twenty  days,^  whereupon  any  creditor^  may  except,  and  the  exceptions  will 
be  argued  before  the  referee.  •  It  has  been  held  that  the  trustee  may  set  apart 
the  bankrupt's  exemption  as  a  ministerial  act  and  then  except  to  the  allowance 
of  the  claim  under  General  Order  XVII.*^^  Since  he  has  no  title,  he  may  not 
retain  exempt  property  and  deprive  the  bankrupt  of  his  exemption  on  the 
ground  that  assets  have  been  withheld.^^  The  right  of  exemption  will  depend 
upon  conditions  existing  at  the  time  the  petition  in  bankruptcy  is  filed.*^®  The 
trustee  has  no  title^to  the  exempt  property  of  the  bankrupt,  but  it  remains  in 
the  bankrupt.  Where  property  has  been  set  off  to  the  bankrupt  as  a  homestead 
it  cannot  be  sold  by  the  bankruptcy  court,  nor  has  a  trustee  any  equity  therein 
that  can  be  made  the  subject  of  sale.**^  Appraisers  cannot  therefore  fix  the 
value  of  the  ex«nptions  claimed;®^  their  services  will,  however,  often  be 
availed  of  by  the  trustee.  Indeed,  this  practice  is  sometimes  sanctioned  by 
district  rules.  Until  the  exemptions  are  fixed,  the  trustee  has  the  right  to 
possession  of  the  property  claimed,  and  the  bankrupt  will  not  .be  allowed  com- 
pensation for  caring  for  if.*^  The  trustee  may  not  deduct  therefrom  the  costs 
and  expenses  incurred  by  the  bankrupt  prior  to  bankruptcy,  on  account  of  the 
bankruptcy 'proceedings.^  As  soon  as  the  claim  is  determined  in  favor  of  the 
bankrupt,  the  trustee  should  at  once  surrender  possession,  for  an  exemption  is 
a  matter  of  right  and  the  trustee  may  not  withhold  it  from  him."  The  duties 
imposed  upon  the  trustee  in  respect  to  the  allotment  of  exemption  may  not  be 
neglected,  or  their  discharge  postponed  until  an  issue  of  fraud  in  regard  to  the 
disposition  of  the  property  is  determined.®*^  A  trustee  may,  however,  retain 
possession  of  the  fund  which  has  been  allowed  to  the  bankrupt  as  an  exemption 
for  a  reasonable  time,  so  as  to  give  opportunity  to  creditors  claiming  liens 
against  the  fund  to  take  steps  to  enforce  such  liens.*®    The  mere  act  of  the 


54.  In  re  Priedricb  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  In  re  Finkle- 
stein  (D.  C,  Pa.),  27  Am.  B.  R.  229,  192 
Fed.  738. 

95.  General  Order  XVH,  Form  47.  See 
In  re  Manning  (D.  C,  Pa.),  7  Am.  B.  R. 
671,  112  Fed.  948;  In  re  Reese  (D.  C,  Ala.), 
8  Am.  B.  R.  411,  115  Fed.  993. 

56.  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R. 
613.  103  Fed.  774 

57.  The  trustee  is  a  creditor,  within  the 
meaning  of  the  provision  to  General  Order 
17.  that  "any  creditor  may  except  to  the 
determination'  of  the  trustee "  in  allowing 
the  claim  of  exemption  on  the  ground  of  the 
bankrupt's  fraud.  In  re  Rice  (D.  C,  Pa.), 
21  Am.  B.  I..  202.  164  Fed.  589. 

58.  Matter  of  Flkin  (D.  C,  N.  J.),  34 
Am.  B.  R.  134,  218  Fed.  971. 

59.  Matter  of  Gnim  (D.  C,  Ohio),  34  Am. 
B.  R.  586,  221  Fed.  729. 

60.  Sullivan  v.  Mussev  (C.  C.  A.,  5th  Cir.), 
25  Am.  B.  R.  781,  184  Fed.  60,  aflfg.  25  Am. 
B.  R.  91,  179  Fed.  1,007. 

61.  In  re  Grimes  (D.  C,  N.  Car.),  2  Am. 
B.  R.  735,  96  Fed.  529.  Contra:  In  re  Mc- 
Cutchen  (D.  C,  S.  Car.),  4  Am.  B.  R.  81, 
100  Fed.  779. 

69.  In  re  Groves  (Ref.,  Ohio),  6  Am.  B. 
R.  728. 

68.  Matter  of  Humphreys  (D.  C.,  N.  Car.), 
34  Am.  B.  R.  665,  221  Fed.  997. 


64.  In  re  Brown  (D.  C,  Pa.),  4  Am.  B. 
R.  46,  100  Fed.  441. 

65.  Matter  of  Harrell  (D.  C,  N.  Car.), 
34  Am.  B.  R.  809,  222  Fed.  160. 

To  set  apart  exempt  property. — One  of  the 
first  concerns  of  the  trustee  should  always 
be  promptly  to  set  aside  to  the  bankrupt  any 
exempt  property.  Matter  of  Brown  (D.  C., 
Ky.),  35  Am.  B.  R.  826.  228  Fed.  533.  It 
is  the  duty  of  the  trustee  in  bankruptcy  to 
set  apart  the  bankrupt's  exemptions  from  his 
property  as  soon  as  practicable,  but  it  is 
improper  where  the  bankrupt's  goods  have 
been  sold  for  about  twenty-five  per  cent,  of 
their  invoice  to  pay  $500  in  cash  from  this 
amount  on  account  of  exemptions,  thus  ab- 
solving about  $2,000  of  the  invoice  value  of 
the  propertv.  Matter  of  Shrimer  (D.  C, 
N.  Car.),  36  Am.  B.  R.  404,  228  Fed.  794. 

66.  Retention  of  fpnd. —  Matter  of  Bamett 
(D.  C.  Ga.),  32  Am.  B.  R.  585,  214  Fea. 
263. 

In  the  case  of  In  re  Maynard  &  Co.  (D.  C., 
Ga.),  25  Am.  B.  R.  732,  the  court  said: 
"  The  exemption  being  in  cash,  and  it  ap- 
pearing that  there  will  be  creditors  with 
claims  which  they  will  desire  an  opportunity 
to  enforce  against  the  fund,  notwithstanding 
its  being  set  apart  as  an  exemption  under 
th'  constitution  and  laws. of  Georgia,  the 
fund  will  be  held  by  the  trustee  for  a  reason- 
able time,  to  give  opportunity  to  creditors 
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trustee  in  setting  apart  exempt  property  has  not  been  given  the  force  of  an 
adjudication.  He  is  required  to  report  the  items  of  exempt  property,  with 
the  estimated  values  thereof,  to  the  court.  This  report  may  be  contested,  and, 
as  between  the  creditor  and  the  bankrupt,  does  not  become  final  and  conclusive 
until  the  court  shall  have  acted  thereon.^  The  requirements  of  the  State  law 
in  respect  to  claiming  the  exemption  must  be  complied  with,  or  the  property 
will  pass  to  the  trustee  freed  from  the  exemption.®®  But  where  the  bankrupt 
made  claim  to  a  share  of  the  proceeds  of  the  sale  of  a  homestead  prior  to  the 
approval  by  the  State  court,  it  was  held  that  he  had  not  waived  his  rights  to  the 
exemption.^  Where  a  bankrupt  has  clearly  indicated  his  intention  not  to  waive 
his  exemption,  and  has  also  specified  the  particular  class  of  property  owned  by 
him,  from  which  he  claims  his  exemption,  it  then  becomes  the  duty  of  the 
trustee  to  select  and  sever  the  exemption  from  the  mass  of  property,  belonging 
to  the  estate,  of  the  character  and  the  class  indicated.''^  Where  a  trustee  in 
good  faith  sells  all  the  bankrupt's  property,  including  the  articles  which  a  bank- 
rupt has  claimed  as  exempt,  upon  the  assumption  that  the  property  would 
bring  a  better  price  when  sold  as  a  whole  than  when  sold  in  parcels,  he  is 
justified  in  turning  over  to  the  bankrupt  or  his  assignee  the  full  amount  allowed 
as  an  exemption  by  the  State  law.''^ 

m.    RIGHT  OP  BANKRUPT  TO  SZEMPTIONS. 

a.  Domicile;  time  and  place. —  Domicile  as  used  in  this  section  means  what 
it  would  mean  were  the  question  one  aflFectin^"jurisdiction  to  adjudgeJ^  Thus, 
the  law  of  the  domicile  may  be  different  from  the  law  of  the  forum ;  as,  where 
the  place  of  business  is  in  one  State  and  the  residence  in  another.  Domicile 
usually  connotes  personal  presence  in  a  fixed  and  permanent  abode.''*  A 
person  must  have  a  legal  domicile,^*  and  the  old  one  always  remains  until  a 
new  one  is  acquired.''**    Where  a  man  leaves  his  family  to  avoid  arrest  his 


having  such  claims,  to  take  steps  to  enforce 
the  same.  This  the  court  did  in  the  case  of 
In  re  Castlebury  <D.  C,  Ga.),  16  Am.  B.  R. 
430,  143  Fed.  1,018,  and  I  think  it  is  in  line 
with  the  views  of  the  Supreme  Court  in  the 
case  of  Lock  wood  v.  Exchange  Bank,  190 
U.  S.  294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061." 

67.  Seedig  v.  First  Nat'l  Bank  (Tex.  Oiv. 
App.),  33  Am.  B.  R.  99,  168  S.  W.  445,  hold- 
ing that  where  in  an  action  by  a  former 
bankrupt  to  recover  damages  for  an  alleged 
wrongful  levy  on  property  claimed  as  exempt, 
the  plaintiff  alleges  that  his  duly  appointed 
trustee  in  bankruptcy  had  set  aside  the  prop- 
erty described  in  his  petition  as  being  ex- 
empt and  not  subject  to  be  administered  as 
part  of  the  bankrupt  estate,  such  allegation, 
standing  alone,  does  not  charge  that  the 
fact  that  the  property  is  exempt  is  re$  adr 
judicata,  since  the  report  of  a  trustee  in 
bankruptcy  setting  aside  exemptions,  in  com- 
pliance with  section  47  (11)  of  the  bank- 
ruptcy act,  does  not  become  final  and  con- 
clusive as  between  creditors  and  tiKe  bank- 
rupt until  acted  upon  by  the  court. 

6S.  In  re.  Stephens  (D.  C,  Ga.),  8  Am. 
B.  R.  53,  114  Fed.  192;  In  re  Boorstin  (D. 
a,  Gn.),  8  Am.  B.  R.  89,  114  Fed.  696; 
In  re  West  (D.  C,  Ga.),  8  Am.  B.  R.  564, 


116  Fed.  767;   In  re  Wunder    (D.  C.  Pa.), 
13  Am.  B.  R.  701,  133  Fed.  821. 

Failure  to  comply. —  Where  a  bankrupt 
makes  a  claim  for  exemptions  in  his  sched- 
ules, but  in  doing  so  does  not  comply  wi4>h 
the  requirements  of  the  State  law  in  regard 
to  the  manner  of  making  such  elaim  and  fails 
to  designate  the  specific  articles  claimed  as 
exempt,  his  claim  will  not  be  allowed.  In  re 
Matthews  ( Ref .,  Okl. ) ,  20  Am.  B.  R.  369. 

69.  In  re  Eash  (I>.  C,  Iowa),  19  Am.  B.  R. 
738,  157  Fed.  996. 

70.  In  re  Andrews  &  Simonds  (D.  C, 
Midh.),  27  Am.   B.  R.   116,   193   Fed.  776. 

71.  In  re  Hutchinson  (D.  C,  Mich.),  28 
Am.  B.  R.  405,  107  Fed.  1021. 

72.  Bankr.  Act,  §  2  ( 1 ) . 

78.  Mitchell  v.  U.  S ,  21  Wall.  362-363, 
22  L.  Ed.  584;  Morris  v.  Gilmer,  129  U.  S. 
328,  32  L.  Ed.  690;  In  re  Dinglehoef  Bros. 
(D.  C,  N.  Car.),  6  Am.  B.  R.  242,  109  Fed, 
866. 

74.  Desmare  v.  U.  S.,  93  U.  S.  610,  23 
L.  Ed.  959. 

75.  Mitchell  v.  U.  S.,  21  Wall.  353,  22  L. 
Ed.  584;  Morris  v.  Gilmer,  129  U.  S.  328,  32 
L.  Ed.  690;  In  re  Schulz  (D.  C,  Or.),  14 
Am.  B.  R.  317,  135  Fed.  228. 
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domicile  does  not  change.^^  The  domicile  of  a  corporation  is  in  the  State  of 
its  organization,  and  cannot  be  changed."  The  burden  of  proving  a  change 
of  domicile  by  the  bankrupt  lies  unquestionably  upon  the  party  who  asserts 
the  change.^^  The  time  of  residence,  both  as  to  existing  State  statutes  and 
the  property  claimed,  is  the  time  when,  under  the  statute,  he  is  required  to 
assert  his  clfidm  of  exemption. ^^  His  right  to  such  exemptions  as  are  per- 
mitted by  State  laws,  is  referable  to  the  condition  of  things  as  they  existed  at 
the  time  of  the  filing  of  the  petition.®^ 

b.  Aiseition  of  olaim. —  (l)  Necessity  of  assertion. —  While  an  exemp- 
tion is  a  matter  of  right,^^  it,  being  personal  to  the  bankrupt,  must  be  asserted 
or  he  will  be  deemed  to  have  waived  it®^  What  he  does  not  claim  for  himself 
and  his  family,  he  leaves  in  the  general  fund  for  distribution.^ 

(2)  Compliance  with  state  statute. — Whether  an  exemption  is  a  mere 
personal  privilege  which  must  be  claimed  by  the  bankrupt,  or  is  a  property 
interest  accruing  from  the  statute  itself,  will  determine  the  necessity  of  claim- 
ing the  exemption.  If  the  exemption  is  of  the  former  class  it  must  be  asserted 
with  the  formality  required  by  the  State  statute;  if  it  is  of  the  latter  class, 
the  statute  executes  itself.**   This  only  pertains  to  the  necessity  of  complying 


70.  In  re  Filer  (D.  C,  N.  Y.),  5  Am.  B.  R. 
332,  lOS  Fed.  209. 

77.  Bank  of  Augusta  v.  Earl,  13  Pet.  585, 
10  L.  Ed.  274;  lAiayette  Ins.  Co.  v.  French, 
18  How.  484,  15  L.  Ed.  451 ;  Shaw  v.  Quincy 
Minii^  Co.,   145  U.  S.  460,  36  L.  Ed.  758. 

78.  In  re  Grimes  (D.  C,  N.  C),  2  Am. 
B.  R.  160,  94  Fed.  800. 

Burden  of  proTing  change  of  residence. — 
In  the  case  of  In  re  Bassett  (D.  C.,  Wash.), 
26  Am.  B.  R.  800,  189  Fed.  410,  tne  court 
said:  "Under  this  teetimony  I  am  of  the 
opinion  that  the  referee  properly  found  that 
the  bankrupt  was  a  resident  of  this  State. 
He  was  unquestionably  a  resident  of  the 
State  for  a  considerable  period  of  time  pre- 
ceding the  filing  of  the  petition  in  bank- 
ruptcy, and  the  burden  of  proving  a  change 
of  residence  is  upon  those  asserting  the 
chanse." 

79.  See  Bankr.  Act,  8  7  (8) ;  In  re  Groves 
(Ref.,  Ohio),  6  Am.  B.  R.  728;  In  re  Mil- 
ler (Ref.,  Mo.),  1  Am.  B.  R.  64^.  But  see 
>^tter  of  Fletcher  (Ref.,  Ohio),  16  Am.  B. 
R.  491;  In  re  Fisher  (D.  C,  Va.),  15  Am. 
B.  R,  652,  142  Fed.  205;  In  re  O'Hara  (D.  C., 
Pa.),  20  Am.  P.  R.  714,  162  Fed.  325,  hold- 
ing that  a  bankrupt's  right  to  exemption 
must  be  determinea  as  of  the  date  when 
claimed;  if  he  is  not  then  a  resident  of  the 
State  his  claim  for  exemption  will  be  denied, 
even  though  he  was  a  resident  of  the  State, 
before  and  since ;  In  re  Donahey  { D.  C,  Pa. ) , 
23  Am.  B.  R,  796,  176  Fed.  458,  holding 
that  a  bankrupt's  claim  of  an  exemption  is 
to  be  determined  as  of  the  date  when  it  is 
asserted,  and  his  absence  thereafter  from  the 
.State  as  a  fugitive  from  justice  is  immaterial. 

80.  Mullinix  v.  Simon  (C.  C.  A.,  8th  Cir.) 
28  Am.   B.  R.   1,  196  Fed.  775;   Matter  of 
Orum  (D.  C,  Ohio),  34  Am.  B.  R.  586,  221 
Fed.  729:  In  re  Bassett   (D.  C,  Wash.),  26 


Am.    B.    R.    800.    189    Fed.    410.      See    Am. 
Bankr.  Dig.,  $  945. 

81.  In  re  Brown  (D.  C,  Pa.),  4  Am.  B.  R. 
46,  100  Fed.  441. 

82.  In  re  Bolinger  (D.  C,  Pa.),  6  Am.  B. 
R.  171,  108  Fed.  374. 

Necessity  to  claim  exemption. —  In  the 
case  of  In  re  Baughman  (D.  C,  Pa.),  25 
Am.  B.  R.  167,  183  Fed.  668,  the  court  eaid: 
''It  is  said  that  the  bankruptcy  court  has 
no  jurisdiction  over  exempt  property  except 
to  set  it  aside.  No  doubt,  to  a  qualified 
extent,  that  is  true,  but  it  does  not  apply 
here.  In  order  to  get  the  benefit  of  the 
exemption,  it  must  be  claimed.  And  until 
it  is,  and  specific  property  has  been  set  off 
under  it,  the  court  has  full  authority  to 
consider  and  dispose  of  what  is  involved. 
It  may  deny  the  bankrupt  his  exemption, 
where  he  has  waived  or  forfeited  it,  or  for 
any  reason  it  cannot  be  rightly  claimed.  It 
is  only  after  the  bankrupt  has  been  found, 
entitled  to  it  and  it  has  been  set  off  to  him, 
that  the  court  loses  its  hold."  Citing  In  re 
Highfield  (D.  C,  Pa.),  21  Am.  B.  R.  92, 
163  Fed.  924. 

83.  In  re  Sloan  (D.  C,  Pa.),  14  Am.  B.  R. 
435,  135  Fed.  873. 

84.  Moran  v.  King,  7  Am.  B.  R.  176,  111 
Fed.  730;  Matter  of  French  (D.  C,  N.  Y.), 
37  Am.  B.  R.  289,  299,  231  Fed.  255,  citing 
text. 

Filing  claim  in  probate  cou^t  under  Ala- 
bama dvil  code. —  Section  4168  of  the  Ala- 
bama civil  code,  requiring  a  claim  of  ex- 
emption to  be  filed  in  the  probate  court  of 
the  proper  county,  only  applies  where  selec- 
tion of  the  exemption  is  made  essential  by 
the  bankrupt's  ownership  of  property  in  ex- 
cess of  the  amount  allowed  him  as  exempt. 
Matter  of  Ziflf  (D.  C,  Ala.),  35  Am.  B.  R. 
83,  225  Fed.  323. 
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with  the  provisions  of  the  State  statute  relative  to  asserting  a  claim  of  exemp- 
tion.«* 

(3)  Time  of  assertion. —  He  must  assert  his  claim  to  exemptions  in  a 
court  of  bankruptcy  before  his  discharge,®*^  and  he  will  not  be  entitled  to  such 
a  claim  in  a  State  court  after  his  discharge.^  It  has  been  held  that  he  may 
claim  his  exemptions  at  any  time  before  the  sale  of  the  property.®^  An 
extension  of  the  time  for  filing  a  bankrupt's  schedules  extends  his  time  to  claim 
his  exemption.®* 

(4)  Manner  of  assertion. —  If  a  voluntary  bankrupt,  he  should  assert 
it  in  the  first  instance  in  Schedule  B  (5)  attached  to  his  petition ;  if  an  involun- 
tary bankrupt,  in  the  same  schedule  when  filed  after  his  adjudication.®^  If 
the  claim  of  the  bankrupt  as  contained  in*  his  schedules,  does  not  describe 
or  designate  any  particular  property,  such  claim  is  invalid.®^  But  under  a 
State  statute  allowing  a  certain  sum  in  lieu  of  homestead,  a  claim  need  not 
specify  articles  amounting  to  the  sum  allowed,  but  may  ask  for  a  deduction 
to  that  amount  from  a  stock  of  merchandise  or  its  equivalent  in  cash  out  of 
the  proceeds  of  the  estate.®^  The  manner  in  which  the  claim  for  exemption 
shall  be  made  is  a  mere  matter  of  procedure,  and,  as  in  other  cases,  amend- 
ments may  be  allowed  to  effect  justice  between  the  parties.®^ 

c.  Waiver  of  claim. —  (1)   In  general. —  The  principle  that  a  debtor  may 


85.  In  the  case  of  In  re  Fisher  (D.  C, 
Va.),  15  Am.  B.  R.  652,  142  Fed.  206,  the 
court  stated :  "  In  a  laudable  effort  to  fol- 
low the  supposed  views  of  this  court,  the 
referee  has,  it  appears,  been  misled  by  the 
opinion  in  In  re  <3&imer  (D.  C,  Va.),  8  Am. 
B.  R.  203,  116  Fed.  200.  By  that  opinion, 
nothing  more  waa  intended  than  was  ex- 
pressed. The  state  law  makes  the  execution 
and  filing  for  record  of  a  homestead  deed, 
a  condition  precedent  to  the  right  of  such 
exemption.  In  that  case  no  such  deed  had 
been  executed,  and  the  only  claim  to  home- 
stead was  that  mside  in  the  bankruptcy 
schedules." 

86.  In  re  Kean,  Fed.  Cas.  7,630,  2  Hughes, 
322. 

87.  Steel  v.  Moody,  53  Ala.  418;  G«yle  v. 
Randall,  7}  Ala.  469;  Woolfolk  v.  Murray, 
44  Ga.  133;  Maxwell  v.  McCune,  37  Tex. 
615. 

The  proper  time  to  daim  an  exemption 
is  at  the  time  the  bankrupt's  schedules  are 
filed.  In  a  voluntary  cfv,9e  it  should  be  a 
part  of  the  schedules  accompanying  the  ap- 
plication, and  in  an  involuntary  case  it 
should  be  made  at  the  time  he  filed  his 
schedules.  Matter  of  Weibb  (D.  C,  "Ga.), 
34  Am.  B.  R.  204,  219  Fed.  349. 

88.  Bartholomew  v.  West,  Fed.  Cas.  1,071, 

2   Dill.   290;    Toenes  v.  Moog,  78  Ala.   568!  . 
McClusky  V.  McNeely,  8  111.  578:   Slaughter 
V.  Detiney,  15  Ind.  49;  Shepherd  v.  Murrill, 
90  N.  C.  208;   Weaver's  Appeal,  18  Pa.  St. 
307 ;  Yost  v.  Heffner,  69  Pa.  St.  68. 

89.  In  re  O'Hara  (D.  C,  Pa.),  20  Am. 
B.  R.  714,  162  Fed.  326. 

90.  See  Bankr.  Act,  §  47(11) ;  In  re  Fried- 
rich  (C.  C.  A.,  7th  Cir.),  3  Ahl  B.  R.  801, 


100  Fed.  284;  In  re  Groves  (Ref.,  Ohio), 
6  Am.  B.  R.  728:  In  re  Lucius  (D.  C,  Ala,), 
10  Am.  B.  R.  653,  124  Fed.  455;  Matter  of 
Webb  (D.  C,  Ga.),  34  Am.  B.  R.  204,  219 
Fed.  349.  Under  the  Virginia  statute  this 
is  not  enough.  In  re  Gamer  (D.  C,  Va.), 
8  Am.  B.  R.  ?63,  116  Fed.  200. 

A  bankrupt's  schedules  must  contain  his 
claim  to  exemptions,  and  the  trustee  must 
set  them  apart  and  report  to  the  court. 
Whether  a  specific  item  of  property  shall  go 
to  creditors  or  be  reserved  by  the  'bankrupt, 
as  exempt,  is  not  for  him  to*  constitute  him- 
self the  judge;  but  it  is  his  duty  to  dis- 
close the  transaction,  that  the  bankruptcy 
court  may  determine  the  right.  Matter  of 
Brincab  (D.  C,  Ala),  37  Am.  B.  R.  687, 
233  Fed.  811.     See  Am.  Bankr.  Dig.,  §  988. 

When  bankrupt  need  not  itemize  claim  in 
schedules. —  Where  a  bankrupt  owns  personal 
property  of  a  value  less  than  the  amount 
to  which  he  is  entitled  as  an  exemption,  he 
need  not  file  with  his  schedules  an  itemized 
list  of  the  property  claimed  by  him  as  ex- 
empt. This  because  he  is  entitled  to  all  the 
property.  Matter  of  Ziff  (D.  C,  Ala.),  35 
Am.  B.  R.  83,  22.5  Fed.  323. 

91.  In  re  Baughman   (D.  C,  Pa.),  25  Am. 

B.  R.  167.  183  Fed.  668;   In  re  Pfeiffer    (D. 

C,  Pa.),  19  Am.  B.  R.  230,  155  Fed.  892. 

92.  Smith  v.  Tliompson  (C.  C.  A.,  8th 
Cir.),  32  Am.  B.  R.  165,  213  Fed.  336. 

93.  In  re  Maxson  (D.  C,  la.),  22  Am. 
B.  R.  424,  170  Fed.  356.  Claims  ;nay  be 
amended  if  reasonably  made:  but  it  is  too 
late  if  the  bankrupt  wait  until  after  his 
discharge.  Matter  of  Webb  (D.  C,  Ga.),  34 
Am.  B.  R.  204,  219  Fed.  349.  See  discussion 
post,  subtitle,  '*  Practice** 
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waive  his  right  to  ^zBmptions  is  well  settled,**  and  a  waiver  may  arise  either 
from  the  bankrupt's  failure  to  claim  exemptions^®^  or  by  a  general  ^  or  specific 
surrender  of  them.  If  the  latter,  the  usual  -method  is  by  a  waive-note.  In 
such  cases,  the  waiver  is  personal  to  the  creditor  thus  favored,  and,  if  not 
asserted  by  him,  inures  to  the  benefit  of  the  bankrupt.®^  A  waiver  cannot 
inure  to  the  benefit  of  a  general  creditor.*®  A  bankrupt  is  not  entitled  to  an 
exemption  in  the  proceeds  arising  from  the  sale  of  property  over  the  objection 
of  a  creditor,  where  more  than  four  months  before  filing  his  petition  in  bank- 
ruptcy, he  gave  a  note  and  mortgage  to  secure  the  creditor's  claim,  containing 
an  express  waiver  of  his  homestead  exemptions.**  But  a  bankrupt  may  assert 
his  right  against  a  seeming  but  not  actual  waiver  prior  to  the  bankruptcy.  ^^ 
If  a  note  containing  a  waiver  is  voi.d  for  usury  or  other  cause,  the  bankrupt's 
exemption  is  not  affected,  and  a  judgment  for  the  amount  of  such  note  may 
not  be  enforced  against  exempt  property.^*^  A  waiver  of  homestead  rights  in 
favor  of  all  creditors  cannot  be  worked  out  through  a  waiver  made  to  one 
creditor  only,  nor  can  the  latter  form  of  waiver  entitle  all  creditors  to  a  right 
to  marshal  securities  or  funds.  ^^^ 


94.  vSpitley  v.  Frost,  15  Fed.  304,  revd. 
on  other  grounds  121  U.  S.  552;  People  v. 
Palmer,  46  III.  30S ;  Green  v.  Blunt,  59  lo^vm 
79,  12  N.  W.  762;  Pond  v.  Kimball,  101  Majsa. 
105:  Brackett  ▼.  Watkins,  21  Wend.  68; 
Louck's  Appeal,  24  Pa.  St.  426;  Matter  of 
JAbj  (D.  C,  Pa.),  33  Am.  B,  R.  312,  218  Fed. 
90.    See  Am.  6.  R.  Dig.  §  975. 

95.  In  re  (Ntmn  (D.  C,  Ga.),  2  Am.  K  H. 
664;  In  re  Hajskin  (D.  C,  Pa.),  6  Am.  B.  R. 
4S5,  109  Fed.  789;  In  re  Manning  (D.  C.» 
Pa.),  7  Am.  ©.  R.  571,  112  Fed.  949;  In  re 
Prince  ft  Walter  (D.  C,  Pa.).  12  Am.  B.  R. 
675,  131  Fed.  646;  In  re  Wunder  (D.  C, 
Pa.),  13  Am.  B.  R.  701,  133  Fed.  821;  In 
re  Von  Kerm  (D.  C,  Pa.),  l4  Am.  B.  R.  403, 
135  Fed.  447.  In  Georgia  a  head  of  a  family 
cannot  waive  tlie  statutory  homestead  exemp- 
tion for  the  heneftt  of  a  creditor.  In  re 
Reinhart  (D.  C,  Ga.),  12  Am.  B.  R.  78, 
129  Fed.  510. 

When  a  bankrupt  filed  no  exception  to  an 
order  of  the  referee,  as  to  his  right  of  ex- 
emptions, he  eannot  be  heard  to  object  to 
any  of  its  provisiona  on  certificate  of  review 
apon  exceptions  of  a  creditor  to  the  order. 
In  re  Cohn  (D.  C,  N.  Dak.),  22  Am.  B.  R. 
761,  171  Fed.  568. 

96.  Compare  In  re  Mayer  (C.  C.  A.,  7th 
Cir.),  6  Am.  B.  R.  117,  108  Fed.  699. 

97.  In  re  Black  (D.  C,  Pa.),  4  Am.  B.  R. 
776,  104  Fed.  28;  In  re  Nye  (C.  C.  A.,  6th 
Cir.),  13  Am!  B.  R.  142,  133  Fed.  33,  hold- 
ing in  the  case  of  a  waiver  of  homestead 
in  a  mortgage  that  the  rights  of  other  cred- 
itors are  ei£ordinate  to  both  the  mortg  ge 
lien  and  the  payment  of  the  bankrupt's  ex- 
emption allowance;  In  re  Baughman  (D.  C, 
Pa.),  25  Am.  B.  R.  167,  183  Fed.  668. 

96.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
166,  91  Fed.  745;  In  re  Osbom  (I>.  C,  N. 
Y.),  5  Am.  B.  R.  Ill,  104  Fed.  780;  In  re 
Bolinger  '(D.  C,  Pa.),  6  Am.  B.  R.  171, 
108  Fed.  374.  But  see  contra:  In  re  Gamer 
(D.  C,  Va.),  8  Am.  B.  R.  263,  115  Fed.  200. 

99.  Matter  of  Hargraves  (D.  C,  Ga.,  Ref.) . 


19  Am.  B.  R.  238,  distinguishing  In  re  Rein- 
hart  (D.  C,  Ga.),  12  Am.  B.  R.  78,  129 
Fed.  610;  Citizens'  Bank  v.  Hargraves  (C. 
C.  A.  5th  Cir.),  21  Am.  B.  R.  323,  164 
Fed.  613. 

Waiver  by  chattel  mortgage. —  Since  under 
section  1391  of  the  New  York  Code  of  Civil 
Proced'ure,  an  election  is  necessary  in  order 
to  have  the  exemption  applied  where  the 
property  mentioned  exceeds  $250  in  value,  a 
bankrupt  waives  his  right  of  exemption  as  to 
all  such  property  mentioned  and  described  in 
chattel  mortgages  executed  by  him,  and  it  is 
immaterial  that  one  of  the  mortgages  was 
executed  more  than  four  months  before  the 
filing  of  the  petition  in  bankruptcy.  Matter 
of  French  (D.  C,  N.  Y.),  37  Am.  B.  R.  289, 
231  Fed.  255. 

Waiver  contained  in  financial  statement. — 
Where  a  person  on  a  request  for  a  financial 
statement  furnished  the  same,  together  with 
a  waiver  of  homestead  and  exemptions,  and 
partly  on  the  faith  of  such  waiver  the  credi- 
tor accepted  an  order  for  goods  which  he 
thereafter  delivered,  the  waiver  of  homestead 

,  was  held  to  be  contemporaneous  with  the  oflfer 
to  buy  and  its  acceptance  and  was  a  valid 

•  contract  of  waiver.  Pincus  v.  Meinhard  & 
Bro.  (Ga,  Sup.  Ct.),  139  Ga.  365,  82  Am. 
B.  R.  123,  77  S.  E.  82. 

100.  In  re  Osbom  (D.  C,  N.  Y.),  5  Am. 
B.  R.  Ill,  104  Fed.  780. 

101.  Floyd  V.  Johnson  (Ga.  Sup.  Ct.),  142 
Ga.  833,  34  Am.  B.  R.  431,  83  S.  E.  943. 

102.  A  waiver  of  exemption  rights  con- 
tained in  a  mortgage  of  real  property  is 
solely  for  the  benefit  of  the  mortgagee  and 
for  the  securitv  of  his  debt  alone.  Where  a 
mortgagor  waives  his  exemptions  the  mort- 
gagee is  not  thereby  confined,  in  case  of  bank- 
ruptcy of  the  mortgagor,  to  enforcing  his 
security  against  the  exemption  only  but  may 
enforce  his  mortgage  against  the  entire  prop- 
erty. Matter  oiF  Brown  (D.  C,  Ky.),  35 
Am.  B.  R.  826,  228  Fed.  533. 
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(2)  Effect  of  waiveb.- — If  a  bankrupt  waives  his  claim  to  an  exemption 
he  thereby  leaves  the  property  and  the  proceeds  thereof  in  the  gaieral  fund 
for  distribution  among  the  general  creditors.*^  An  execution  creditor  whose 
judgment  is  based  upon  a  waiver  of  exemption  may  not  proceed  by  eweution 
against  the  property  of  the  bankrupt  where  the  bankrupt  has  waived  his 
exemption  and  the  property  has  not  been  set  off  to  him  as  exempt ;  the  exemp- 
tion having  been  waived  the  property  passes  to  the  trustee  to  be  administered 
for  the  benefit  of  all  the  bankrupt's  creditors, ^^  But  it  has  been  held  that 
a  bankrupt  who  has,  under  a  State  statute  authorizing  it,  transferred  his 
claim  of  exemption  as  security  for  a  debt  and  therein  authorized  the  transferee 
to  select  the  exempt  property,  may  not  defeat  the  transfer  by  an  express  waiver 
of  exemption  in  his  petition  for  adjudication  in  bankruptcy.*^ 

(8)  Effect  of  watve-note. —  The  fact  that  a  bankrupt  has  given  a  waive- 
note  does  not  affect  his  right  to  have  his  exempt  property  set  apart.*^  The 
decisions  are  not  uniform  as  to  the  remedy  of  a  creditor  holding  a  waive- 
note.*^  It  has  been  held  that  the  claim  may  not  be  asserted  until  the  note  is 
reduced  to  judgment;*^  also  that  such  a  creditor  must  look  to  the  exempt 
property  before  asserting  his  claim  against  the  general  estate. *^ 

(4)  Withholding  discharge. —  The  bankrupt's  discharge  should  be  with- 
held until  a  creditor  claiming  under  a  waiver  has  had  time  to  resort  to  remedies 
allowable  in  State  courts.*^^   Exempt  property,  or  the  proceeds  thereof,  do  not 


108.  In    re  Sloan    (D.   €.,    Pa.),    14    Am. 
B.  R.  435,  135  Fed.  873. 

104.  Right  of  execution  creditor  holding 
waiver. —  In  the  case  of  In  re  Baughman 
(D.  C,  Pa.),  25  Am.  B.  R.  167,  183  Fed. 
668,  it  appeared  that  at  the  time  the  peti- 
tion in  bankruptcy  was  filed,  the  goods  of 
the  bankrupt  were  under  levy  by  the  sheriff 
on  an  execution  in  which  the  $300  State 
exemption  was  waived.  The  bankrupt 
amended  hia  schedules  by  withdrawing  the 
claim  therein  made.  The  court  said.  "The 
claim  of  the  bankrupt,  as  made  in  his 
schedules,  was  invalid,  no  particular  prop- 
erty having  been  designated  or  set  out.  And 
while  this  was  a^mendable,  it  was  insuffi- 
cient as  it  stood,  and  without  amendment 
was  not  in  shape  to  be  allowed.  But  in- 
stead of  amending  the  claim  the  bankrupt 
abandoned  it,  after  which  it  was  the  eame 
as  if  it  had  never  been  made.  The  execu- 
tion creditor  could  not  prevent  this.  He 
had  no  right  by  virture  of  his  waiver  to  pro- 
ceed against  the  goods  of  the  bankrupt 
which  he  had  seized,  even  though  they 
amounted  to  less  than  the  law  allowed; 
but  only  against  the  specific  property, 
within  that  amount,  which  the  banicrupt 
selected  and  had  set  off  to  him;  and  this 
designation  never  having  been  made,  and 
all  that  was  done  by  the  bankrupt  in  that 
connection  having  been  recalled,  the  execu- 
tion creditor  was  left  without  anything 
on  which  his  writ  could  take  effect.  .  .  . 
It  may  be  that,  by  withdrawal  of  the  ckiim, 
he  was  able  to  defeat  the  waiver.  But 
however  it  may  stand  under  the  state  law, 
there  is  no  particular  reason  in  bankruptcy 
why  a  waiver  should  be  favored.  The  $300  ex- 
emption is  allowed  to  the  unfortunate  debtor 


for  the  benefit  of  himself  and  his  dependent 
family.  And  if  he  is  authorized  to  waive  the 
right  to  it  in  favor  of  one  creditor  over  others, 
he  certainly  is  authorized  to  make  no  claim 
to  it  after  bankruptcy,  so  that  all  may  fare 
alike." 

105.  In  re  Hastings  (C.  C.  A.,  6th  Cir.), 
24  Am.  B.  R.  360,  181  Fed.  33,  which  arose 
under  a  Michigan  statute  which  authorizes 
the  selection  of  Exemptions  to  be  made  by 
the  debtor  "or  his  authorized  agent,"  and 
in  which  it  appeared  that  the  bankrupt  had 
mortgaged  all  his  exempt  property  and 
authorized  the  mortgagee  to  "demand,  re- 
ceive and  select  such  exemptions  in  my  nam« 
or  otherwise  from  any  persons  from  whom  I 
might  have  demanded  them." 

106.  In  re  Goodman  (C.  C.  A.,  5th  Cir.), 
23  Am.  B.  R.  504,  174  Fed.  644. 

107.  The  Ray  bill  of  1902,  as  amended  on 
the  floor  of  the  House,  would  have  settled 
the  question  in  favor  of  any  person  claim- 
ing under  a  waiver,  but  the  Senate  struck 
out  the  provision. 

108.  In  re  Brown  (D.  C.,  Pa.,  Ref.),  1  Am. 
B.  R.  256;  In  re  Moore  (D.  C,  Ala.),  7  Am. 
B.  R.  285,  112  Fed.  289.  See  al«o  In  re  Time 
(D.  C,  Ala.),  8  Am.  B.  R.  285,  115  Fed. 
006 

109.  In  reSisler  (D.  C.,  Va.),  2  Am.  B.  R, 
760,  96  Fed.  402.  Compare  In  re  Hopkins 
(D.  C,  Ala.,  Ref.),  1  Am.  B.  R.  209. 

110.  Ingram  v.  Wilson  (C.  C.  A.,  8th  Cir.), 
11  Am.  B.  R.  192,  125  Fed.  913;  In  re  Brum- 
baugh (D.  C,  Pa.),  12  Am.  B.  R.  204,  128 
Fed.  971;  Bell  v.  Dawson.  120  G«.  628,  12 
Am.  B.  R.  159,  48  S.  E.  150;  McKenney  v. 
Cheney,  118  Ga.  387,  395,  45  iS.  E.  433;  In  re 
Allen  (D.  C,  Va.),  18  Am.  B.  R.  518,  626,  184 
Fed.  620. 
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belong  to  the  creditors^  nor  may  the  trustee  recover  the  same  for  their  benefit.^^^ 
But  it  has  been  held  that  an  opportunity  should  be  given  to  creditors  to  enforce 
their  debts  or  liens  against  the  exempt  property  in  a  court  of  competent  juris- 
diction, and  in  the  meantime  the  bankrupt's  discharge  may  be  withheld.^^^  The 
creditor  has  an  equity  entitling  him  to  a  reasonable  postponement  of  the  dis- 
charge of  the  bankrupt  to  enable  him  to  bring  such  proceedings  in  the  State 
court  as  may  be  necessary  to  assert  his  rights.  ^^^  Where  the  exempt  property 
consists  of  money  in  the  hands  of  the  trustee,  the  bankruptcy  court  will  hold 
the  fund,  until  it  can  be  placed  where  it  will  be  available  to  the  benefit  of  parties 
in  interest.*^*  If  the  discharge  is  not  withheld  it  will  operate  as  a  release  of 
the  debt  and  bar  a  proceeding  based  thereon  against  the  exempt  property.^^' 
d.  Parties  entitled  to  exemptions. —  (1)  Right  is  personal. —  The  right  to 
an  exemption  is  a  matter  personal  to  the  bankrupt.^^**  It  may  not  be  claimed 
by  an  assignee. ^^^  Nor  may  it  be  claimed  by  a  mortgagee  of  exempt  property,^^® 
unless  under  the  statutes  of  the  State  it  is  authorized  to  transfer  the  right 
to  claim  an  exemption.^^®    But  it  has  been  held  that  a  husband  has  the  right  to 


111.  Vitzhum  V.  Large  (D.  C,  Iowa),  20 
Am.  B.  R.  666,  162  Fed.  685;  In  re.Eash 
(D.  C,  Iowa),  19  Am.  B.  R.  738,  157  Fed. 
996. 

lia.  In  re  Caatleberry  (D.  €.,  Ga.),  16 
Am.  ®.  R.  159,  143  Fed.  1,018;  In  re  Allen 
(D.  C,  Va.).  13  Am.  B.  H.  518,  134  Fed. 
620;  Lockwood  v.  Exchange  Bank,  190  U.  S. 
294,  10  Am.  B.  R.  107,  47  L.  Ed.  1061 ;  In  re 
Maynard  &  Co.  (D.  C,  Ga.),  25  Am.  B.  R. 
732,  183  Fed.  823 ;  Heinhard  &  Bro.  v.  Pincns 
(C.  C.  A.,  5tli  Cir.),  29  Am.  B.  R.  619,  200 
Fed.  736. 

lis.  liockwood  ▼.  Exchange  Bank,  100  U. 
S.  294,  10  Am.  B.  R.  107,  47  L.,Ed.  1061; 
In  re  Weaver  (D,  C,  Ga.),  16  Am.  B.  R. 
265,  144  Fed.  229;  Roden  Grocery  Co.  v. 
Bacon  (C.  C.  A.,  5th  Cir.),  13  Am.  B.  R.  251, 
133  Fed.  515;  Bowen  &  Thomas  v.  Keller,  130 
Ga.  31,»22  Am.  B.  R.  727,  69  S.  E.  174  (cit- 
ing Collier,  6th  Ed.  96). 

114.  In  re  Caatleberry  (D.  C,  Ga.),  16  Am. 
B.  R.  159,  161,  143  Fed.  108. 

115.  Effect  of  this  charge  on  claim  of 
creditor. —  In  the  case  of  Bowfen  &  Thomas 
V.  Keller  (Sup.  Ct.,  Ga.),  130  Ga.  31,  22 
Am.  B.  R.  727,  69  S.  E.  174,  the  court  said; 
"Xor  does  <3ie  bankruptcy  act  prevent  the 
creditor  f.'om  enforcing  a  lien  superior  to 
the  exemption  under  the  state  law,  if  such 
lien  be  fastened  on  the  exempt  property  at 
any  period  of  the  bankruptcy  proceedings 
prior  to  the  final  discharge  of  the  debtor. 
But  if  the  debtor  succeeds  in  obtaining  his 
discharge  and  pleads  it  prior  to  the  fasten- 
ing of  a  specific  lien  on  such  property,  the 
effect  is  to  release  the  debtor  from  the  pay- 
ment of  the  debt  upon  which  the  proceed- 
ings are  baaed,  and  the  creditor's  right  of 
action  is  destroyed.*'  Citing  Jewel t  Bros. 
V.  Huffman,  14  N.  D.  110,  13  Am.  B.  R.  738, 
103  N.  W.  408;  Claster  v.  Soble,  22  Pa.  Super. 
Ct.  631,  10  Am.  B.  R.  446;  Grovea  v.  Osborn, 
46  Ore.  173,  79  Pac.  500. 

116.  Bankrupt  oidy  entitled  to  ezmnp- 
tion. —  The  court  has  no  right   to   order   a 


personal  property  exemption  to  any  one 
except  the  bankrupt.  In  re  Blan^ard  & 
Howard  (D.  C,  No.  Car.),  20  Am.  B.  R. 
422,  161  Fed.  797.  The  right  of  exemption 
is  personal,  which  he  can  exercise  or  waive, 
and  unless  otherwise  provided  by  statute, 
it  cannot  be  exercised  by  any  other  person. 
In  re  Schuller  (D.  C,  Wks.),  6  Am.  B.  R. 
278,  108  Fed.  591.  Who  entitled  to  exemp- 
tions, see  Am.  Bankr.  Dig.  fiS  947,  94S. 

117.  Mitchell  v.  Mitchell  (D.  C,  No.  Oar.). 
17  Am.  B.  R.  382,  147  Fed.  280;  In  re  Sloan 
(D.  C,  Pa.),  14  Am.  B.  R.  435,  135  Fed.  873; 
Matter  of  French  (D.  C,  N.  Y.),  37  Am. 
B.  R.  289,  231  Fed.  255. 

118.  EdmondBon  v.  Hyde,  Fed.  Cas.  4,285, 
7  N.  B.  R.  1;  In  re  Slanchard  &  Howard 
(D.  C,  No.  Car.),  20  Am.  B.  R.  422,  161 
Fed.  797;  Mitchell  v.  Mitchell  (D.  C,  No. 
Car.),  17  Am.  B.  R.  382,  147  Fed.  280: 
Matter  of  French  (D.  C,  N.  Y.),  37  Am. 
B.  R.  280,  231  Fed.  255,  bolding  that  a  bank- 
rupt may  not  mortgage  property  which  is 
not  per  se  exempt,  and  thereby  authorize  the 
mortgagee  to  thereafter  take  and  hold  same 
on  the  theory  that  the  bankrupt  himself 
might  have  and,  of  right,  could  have,  desig- 
nated same  as  exempt ;  and  that  a  mortgagee 
of  property  of  a  bankrupt  unqualifiedly 
exempt  under  the  State  law,  has  the  right  to 
take  and  sell  such  property,  although  the 
mortgage  was  given  within  the  four  nionthii' 
period  and  constitutes  a  preference. 

Purchaser  at  mortgage  foreclosure. — 
Exemptions  in  stock  in  trade,  tools  and 
fixtures  are  personal  and  cannot  be  claimed 
by  a  purchaser  on  the  foreclosure  of  a  chattel 
mortgage  covering  such  property  and  consti- 
tuting a  voidable  preference,  Feilbach  Co.  v. 
Russell  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R. 
285,  233  Fed.  412. 

119.  Assignment  of  exemptions  as  se- 
curity.—  In  the  case  of  In  re  Hastings 
(C.  C.  A..  6th  Cir.),  24  Am.  B.  R.  360,  181 
Fed.  33,  it  appeared  that  the  bankrupt  had 
mortgaged    all    his    exempt    property,    thai 
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transfer  exempt  property  prior  to  his  bankruptcy,  regardless  of  a  present 
indebtedness,  and  his  wife,  not  as  the  head  of  the  family,  but  as  vendee,  is 
entitled  to  the  protection  which  the  exemption  laws  would  have  afforded  the 
husband  had  he  retained  the  property ;  and  such  property  cannot  be  recovered 
by  the  trustee  in  bankruptcy  of  the  husband. ^^  Where  by  State  statute  a  bank- 
rupt's claim  of  exemption  is  not  assignable,  an  attempted  assignment  operates 
as  an  abandonment  of  the  right/^^  In  Pennsylvania  a  debtor  may  waive  but 
not  assign  his  right  to  exemptions  and  will  not  be  permitted  to  withdraw  a 
waiver  thereof  in  favor  of  a  creditor  to  whom  he  had  assigned  his  claim. ^^ 
The  bankrupt  may  claim  his  exemption  through  his  attorney  or  agent,  if  within 
the  statute  under  which  it  exists. ^^  A  voluntary  bankrupt  may  not  retain 
his  exemption  as  against  the  actual  and  necessary  costs  of  the  bankruptcy 
proceeding,  notwithstanding  his  affidavit  of  inability  to  pay.*^ 

(2)  Claim  by  or  for  benefit  of  wife  or  children. — An  exemption  may 
be  claimed  by  the  bankrupt's  wife  and  children,  when  the  State  law  permits 
it,^^^  the  law  being  intended  as  much  to  protect  them  as  the  husband.  Thus, 
the  husband  cannot  deprive  the  family  of  the  right  to  an  exempt  homestead 
merely  by  absconding,  so  long  as  he  leaves  his  family  in  it.^^*  The  right  to  an 
exemption  accrues  when  the  proceedings  are  instituted  against  the  bankrupt, 
and  if  he  subsequently  dies  before  the  exempt  property  is  set  apart  to  him, 
his  administrator  will  take  such  property,  and  if  authorized  by  the  State  law, 
it  may  be  administered  for  the  benefit  of  his  widow  and  children ;  it  would 
seem  to  reasonSbly  follow  that  in  such  a  case  the  exemption  may  properly  be 
claimed  for  their  benefit. ^^  If  the  exemption  accrues  by  the  State  law  to  th6 
benefit  of  husband  and  wife  and  the  children,  a  failure  to  assert  the  claim 
by  the  husband  in  bankruptcy  should  not  deprive  the  wife  and  children  of  the 
benefits  of  the  law,  and  their  right  will  be  protected  by  the  bankruptcy  court  ;^^ 
but  the  wife  in  such  case  will  be  required  to  exercise  the  same  degree  of  diligence 
in  making  her  claims  as  the  bankrupt.^^  Under  the  laws  of  Ohio,  a  divorced 


owned  or  thereafter  to  be  acquired  hy  him. 
and  had  vested  in  the  mortgagee  the 
privilege  of  selecting  the  exempt  property 
covered  by  the  mortgage;  it  was  held  that 
it  could  not  be  said  that  the  delegation  of 
the  right  to  select  exempt  property  was 
against  public  policy  and  void,  since,  under 
the  Michigan  statute,  the  selection  is  per- 
mitted to  be  made  by  the  debtor  "or  his 
authorized  agent,"  and  the  authority  to 
select,  given  upon  a  valuable  consideration 
and  coupled  with  an  interest,  could  not  be 
revoked  by  the  failure  of  the  bankrupt  to 
claim  the  exemptions  in  his  own  name,  or 
even  by  his  express  waiver  thereof,  the 
assignor  being  estopped  so  to  do. 

180.  Jackson  v.  Jetter  (Iowa,  Sup.  Ct.), 
160  la.  571,  32  Am.  B.  R.  667,  142  N.  W. 
431. 

lai.  In  re  vSloan  (D.  C,  Pa.),  14  Am.  B. 
R.  435,  135  Fed.  873. 

12a.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am. 
B.  R.  230,  155  Fed.  892. 

123.  Wilson  v.  McElroy,  32  Pa.  St.  82; 
Regan  v.  Zeeb,  28  Ohio  St.  483. 

124.  In  re  Hines  (D.  C,  W.'Va.),  9  Am. 
B.  R.  27,  117  Fed.  790;  In  re  Bean  (D.  C, 
Vt.).  4  Am.  B.  R.  53,  100  Fed.  262. 


125.  Smith  v.  Kehr,  Fed.  Cas.  13,071.  2 
Dill.  50,  affd.  20  WaH,  31,  22  L.  Ed.  313; 
In  re  Pratt,  Fed.  Cas.  11,370,  1  Flip.  353. 

128.  In  re  Pratt,  7  Pac.  L.  R.  202. 

127.  In  re  Seabolt  (D.  C,  N.  Car.),  8  Am. 
B.  R.  57,  113  Fed.  766. 

128.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  R.  801,  155  Fed.  659;  In  re  Maxson 
(D.  C.,  Iowa),  22  Am.  B.  R.  424,  170  Fed. 
356,  which  case  arose  under  the  Iowa  statute, 
providing  that  the  homestead  of  every  family, 
whether  owned  by  husband  or  wife,  is  exempt 
from  judicial  sale,  and  no  conveyance  thereof 
is  valid  unless  they  both  join  therein,  and  it 
was  held  that  the  adjudication  of  the  wife  as 
a  bankrupt  does  not  defeat  the  right  of 
the  husband  to  have  the  homestead  occu- 
pied by  the  family  set  apart  ae  exempt, 
although  the  bankrupt  made  no  claim  for 
any  exemption  from  her  schedules;  In  re 
Youngstrom  (C.  C.  A.,  8th  Cir.),  18  Am. 
B.  R.  572,  153  Fed.  98.  See  also  In  re 
Griffith,  1  N.  B.  N.  546;  In  re  Pope  (D.  C, 
Iowa),  3  Am.  B.  R.  625,  98  Fed.  722. 

129.  In  re  Bumham  (D.  C,  Wash.),  30 
Am.  B.  R.  270,  202  Fed.  762. 
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woman  who  has  liie  care  of  her  own  children,  is  entitled  to  an  exemption  in 
real  estate,  in  lieu  of  a  homestead. ^^ 

(3)  Householder  ob  head  of  a  family. — As  to  the  meaning  of  '^  house- 
holder "  and  **  head  of  a  family,"  as  used  in  State  statutes,  distinctions  are 
frequently  made  which  seem  to  have  no  difference.^*  A  married  woman  doing 
business  in  her  own  name,  and  living  with  her  husband,  is  not  the  head  of  a 
family  and  as  such  entitled  to  a  householder's  exemption.*^  But  the  wife 
of  a  bankrupt  who  has  deserted  her,  or  has  separated  and  is  living  apart,  may 
be  the  **  head  of  a  family  "  so  as  to  entitle  her  to  exemptions^*^  But  if  the 
husband  is  in  fact  the  support  of  the  family  the  wife  is  not  a  "  householder  " 
and  entitled  to  a  homestead  exemption  ;*^  but  it  has  been  held  otherwise  where 
the  wife  owned  the  fee  and  carried  on  business  in  her  own  nama*^  And  an 
unmarried  woman,  having  the  actual  care  and  support  of  her  aged  and  infirm 
paternal  grandmother,  may  be  entitled  to  an  exemption  in  kind  ;*^  so  also  as  to 
a  widower  who  maintains  a  homestead  for  his  family  consisting  of  three  minor 
children  and  his  mother-in-law.^''^  An  unmarried  bankrupt  living  alone  is 
not  entitled  to  a  homestead  exemption  as  a  "  head  of  a  family,"  because  he 
pays  the  board  and  tuition  of  his  sister  at  a  boarding  school  whose  home  was 
with  her  parents.**®  Under  a  statute  giving  an  exemption  to  a  person  having 
the  care  or  support  of  dependent  females,  a  bankrupt  son  who  lives  alone  with 
his  mother  is  entitled  to  a  homestead  exemption  although  she  is  not  solely 
dependent  upon  him  in*  a  financial  sense. *^ 

(4)  Claim  of  partners. — ^Whether  the  members  of  a  bankrupt  firm  can 
claim  exemptions  from  its  partnership  assets  depends  on  the  decisions  of  the 
State  courts.*^  Thus,  in  certain  States  where  partners  are  allowed  exemptions 
out  of  the  firm  property,  the  bankruptcy  courts  have  granted  similar  exemp- 
tions."* On  principle,  they  cannot  claim  exemptions  therefrom,  the  partner- 
ship Being  an  entity,  and  the  partners  having  no  interest  in  the  assets  imtil  all 


130.  Matter  of  Giles  (C.  C.  A.,  6th  Cir.), 
19  Am.  B.  R.  306,  158  Fed.  596. 

131.  In  re  Morrison  (D.  C,  Ark.),  6  Am. 
B.  R.  488,  llO  Fed.  734  (and  foot-note)  ; 
In  re  Stokes  (Ref.,  N.  Y.),  4  Am.  B.  R. 
560;  In  re  Jamieson  (Ref.,  R.  I.)i  ®  Am. 
B.  R.  601;  In  re  Rafferty  (D.  C,  Iowa), 
7  Am.  B.  R.  415,  112  Fed.  512;  In  re  Hos- 
tin  (Ref.,  Mo.),  7  Am.  B.  R.  362.  See  Am. 
Bankr.  Dig.  S  948. 

"  Honseholder.'' —  A  farmer  who  rents  a 
farm,  occupies  the  house  thereon,  has  it  kept 
and  managed  by  a  hired  woman,  who  cooks 
the  meals  and  keeps  and  cares  for  the  table, 
sleeping  rooms,  etc.,  for  the  accommodation 
of  the  farmer  and  his  hired  help,  is  a  "  house- 
holder," within  the  meaning  and  intent  of 
sections  1300  and  1391  of  the  Xew  York  Code 
of  Civil  Procedure.  Matter  of  French  ( D.  C, 
N.  Y.),  37  Am.  B.  R.  289,  231  Fed.  255.  See 
Am.  B.  R.  Digest,  §  948. 

132.  Matter  of  Herbold  (Ref.,  Wash.),  14 
Am.  B.  R.  116. 

133.  In  re  Youngstrom  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  572,  153  Fed.  98;  In  re  Finklea 
(D.  C,  S.  C),  18  Am.  B.  R.  738,  153  Fed. 
492. 

134.  In  re  Jamieson  (D.  C,  R.  I.),  6  Am. 
B.  R.  60. 


135.  Richardson  v.  Woodward  (C.  C.  A., 
4th  Cir.),  6  Am.  B.  R.  94,  104  Fed.  783; 
In  re  McChitcheon  (D.  C,  S.  Car.),  4  Am. 
B.  R.  81,  100  Fed.  779;  In  re  Hastings  (Ref.. 
Mo.),  7  Am.  B.  R.  362. 

136.  Matter  of  Jackson  (Ref.,  Ga.),  18  Am. 
B.  R.  216. 

137.  In  re  Mussev  (D.  €.,  Tex.),  25  Am. 
B.  R.  91,  179  Fed.  1007. 

138.  In  re  McGowan  (D.  C,  S.  Car.),  22 
Am.  B.  R.  469,  170  Fed.  493;  Matter  of 
Rainwater  (D.  C,  Miss.),  25  Am.  B.  R.  419, 
holding  that  exemptions  will  not  be  allowed 
a  bankrupt  merely  because  he  has  two  sisters 
to  whose  support  he  contributes;  they  must 
reside  with  him  as  a  part  of  his  domestic 
circle  before  his  exemption  will  be  allowed. 

139.  In  re  Glisson  (D.  C,  Ga.),  25  Am. 
B.  R.  911,  182  Fed.  287. 

140.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R. 
165,  91  Fed.  745;  In  re  Stevenson  &  King 
(D.  C,  N.  Car.),  2  Am.  B.  R.  233,  93  Fed. 
789.  See  as  to  partnership  exemptions,  Am. 
Bankr.  Dig.  §  966. 

141.  Georpa.— In  re  Oamp  (D.  C,  Ga.), 
1  Am.  B.  R.  165,  91  Fed.  745. 

North  Carolina.— In  re  Stevenson  (D.  C, 
N.  Car.),  2  Am.  B.  R.  230,  93  Fed.  789; 
In   re  Grimes    (D.   C.,  N.   Car.),  2   Am.   B. 
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its  creditors  are  paid.^**  Such  claims  have,  under  the  present  law,  been  denied 
in  Alabama,  Arkansas,  New  Jersey,  Maryland,  Mississippi,  Pennsylvania, 
Oklahoma  and  South  Dakota-"'  On  the  other  hand,  it  has  been  held  that  such 


R.  160,  94  Fed.  800;  In  re  Duguid  (D.  C, 
N.  Oar.),  3  Am.  B.  R.  794,  100  Fed.  274; 
In  re  Wilson  (D.  C,  N.  Car.),  4  Am.  B. 
R.  260,  101  Fed.  671;  In  re  Seabolt  (D. 
C,  N.  Car.),  8  Am.  B.  R.  57,  113  Fed.  766; 
In  re  Gartner  Hancock  Lumber  Co.  (D.  C, 
N.  Car.),  22  Am.  B.  R.  898,  173  Fed.  153. 

Wisconsin. —  In  re  Fried  rich  (C.  C.  A.,  7  th 
Cir.),  3  Am.  B.  R.  801,  100  Fed.  284,  affg.  95 
Fed.  262. 

Michigan. —  By  virtue  of  the  law  of  Michi- 
gan, a  member  of  a  bankrupt  partnership, 
who  owns  no  property  of  •  the  character 
specified  in  the  exemption  statute,  except  hi« 
interest  in  the  stock  of  goods  belonging  to  the 
firm,  is  entitled  to  $250  worth  of  such  stock 
as  his  exemption.  In  re  Andrews  &  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  193  Fed. 
776. 

142.  In  re  Beauchamp  (D.  C,  Md.),  4 
Am.  B.  R.  151,  101  Fed.  106;  In  re  Mosier 
(D.  C,  Vt.),  7  Am.  B.  R.  268,  112  Fed. 
138;  Matter  of  Abrams  (D.  C,  So.  Dak.),  34 
Am.  B.  R.  562,  193  Fed.  271,  holding  that  a 
surviving  member  of  an  insolvent  pai^nership 
is  not  entitled  to  exemptions  out  of  the  firm 
property,  and  that  a  dissolution  of  a  partner- 
ship, with  the  "  sole  purpose  and  object  of 
placing  the  bankrupt  partner  ...  in  a 
position  to  claim  his  individual  exemptions  " 
from  the  firm  property,  is  fraudulent  and 
ineffective,  as  figainst  creditors  of  the  part- 
nership, to  pass  owner^ip  of  the  firm  prop- 
erty to  the  bankrupt. 

Right  of  partner  to  -exemption. —  In  the 
case  of  Jennings  v.  Stannus  &  Son  (C.  C.  A., 
9th  Cir.) ,  27  Am.  B.  R.  384,  386,  191  Fed.  347, 
the  court  says :  **  The  strong  reason  in  sup- 
port of  this  view  rests  uppn  the  innate  differ- 
ence between  the  individual  and  a  copartner- 
ship as  it  relates  to  their  respective  property 
rights.  Each  is  a  distinct  entity.  The 
former  holds,  by  the  exclusive  right,  subject 
only  to  the  right  of  his  creditors  to  have 
his  property  applied  to  their  legitimate 
demands.  Exemption  statutes  are  enacted 
to  meet  this  express  condition,  to  relieve 
the  debtor  in  a  measure  agi^inst  the  de- 
mands of  his  creditors,  that  he  may  yet 
enjoy  the  necessary  comforts  of  life.  The 
later  holds  by  right  of  the  individual  mem- 
bers, whose  respective  interests  in  the  prop- 
erty depend  upon  mutual  agreement  between 
them;  the  whole  being  subject  to  the  debts 
of  the  firm.  The  individual  interest  in  the 
partnership  property  is  joint,  and  each 
partner  has  the  right  to  have  the  prop- 
erty applied  first  to  the  partnership  debts 
before  either  is  entitled  to  a  segregation  of 
his  own  interest.  I«vy  and  execution,  it 
is  true,  may  proceed  against  the  individual 
interest;  but,  when  made,  the  sale  is  of  the 
interest  subject  to  the  debts  of  tlfe  concern, 
and   a   settlement   of   the   copartnership   af- 


fairs is '  necessary  in  the  end  to  determine 
what  the  purchaser  has  really  acquired.  So 
that  it  seems  illogical  to  say  that  exemption 
in  favor  of  a  partner  is  within  the  purview 
of  the  statute,  unless  specially  mentioned  and" 
declared.  Pond  v.  Kimball,  101  Mass.  105; 
In  re  Demarest  (D.  C,  N.  J.).  6  Am.  B.  R. 
232,  110  Fed.  638.  Other  adjudications  of 
the  federal  courts  sustaining  this  view,  fol- 
lowing the  courts  of  the  states  in  which  they 
were  rendered,  are:  In  re  Novak  (D.  C., 
S.  D.),  18  Am.  B.  R.  236.  150  Fed.  602;  In  re 
Beauchamp's  et  al.  (D.  C,  Md.),  4  Am.  B.  R. 
161,  101  Fed.  106;  In  re  Meriwether  (D.  C, 
Ark.),  5  Am,  B.  R.  435,  107  Fed.  102;  In  re 
Prince  and  Walker  (D.  C,  Pa.) ,  12  Am.  B.  R. 
675,  131  Fed.  546." 

148.  In  re  McCrary  Bros.  (D.  C,  Ala), 
22  Am.  B.  R.  161,  169  Fed.  485;  In  re  Meri- 
wether (D.  C,  Ark.),  5  Am.  B.  R.  435,  107 
Fed.  102;  In  re  Demarest  (D.  C,  N.  J.),  6 
Am.  B.  R.  232,  110  Fed.  638;  In  re  Beau- 
champ  (D.  C,  Md.),  4  Am.  B.  R.  151,  101 
Fed.  106;  In  re  Prince  &  Walker  (D.  C, 
Pa.),  12  Am.  B.  R.  675,  131  Fed.  546;  Matter 
of -Golden  Rule  Merc.  Co.  (Ref.,  OkL),  21  Am. 

B.  R.  397;  In  re  Lentz  (S.  Dak.),  2  N.  B. 
N.  Rep.  190,  97  Fed.  486;  In  re  Kovak   (D. 

C,  S.  Dak.),  18  Am.  B.  R.  236,  150  Fed.  602; 
In  re  Vickerman  &  Co.  (D.  C,  S.  Dak.),  29 
Am.  B.  R.  298,  199  Fed.  589;  Matter  of 
Bundy  &  Co.  (D.  C,  Miss.),  33  Am.  B.  R. 
289,  218  Fed.  711;  Amundson  v.  Folsom  (C. 
C.  A.,  8th  Cir.),  33  Am.  B.  R.  318,  219  Fed. 
122,  holding  that  a  homestead  right  will  not 
be  upheld  where  it  appears  that  the  assets 
of  a  partnership,  not  entitled  to  exemptions 
by  law,  were  fraudulently  turned. over  to  one 
of  its  members,  for  the  purpose  of  enabling 
him  to  claim  exemptions. 

itight  of  partner  to  claim  exemptions  out 
of  partnership  property. —  By  the  great 
weight  of  authority  individual  partners 
cannot  claim  exemptions  in  the  partnership 
property  as  against  a  partnership  debt. 
This  is  hel'l  on  different  grounds:  (1) 
On  the  well-known  ground  that  partner- 
ship property  is  subject  to  the  payment 
of  partnership  debts  before  all  other  claims; 

(2)  the  impracticability  or  even  inequity  of 
allowing  an  exemption  oat  of  the  property; 

(3)  that,  under  the  theory  of  the  civil  law 
that  a  partnership  is  an  entity  —  a  theory 
not  generally  recognized  by  the  common  law 
and  one  w»hich  is  inconsistent  with  its  prin- 
ciples—  and  that  the  partnership  property 
does  not  belong  to  the  individual  partners, 
but  to  the  firm,  that  is,  to  the  legal  entity; 

(4)  that  the  different  exemption  statutes 
contemplate  only  individuals  and  have  no 
reference  to  partnerships.     18  C>'c.  1383. 

A  different  rule  obtains  in  Qeorgia,  Mich- 
igan, North  Carolina,  New  York,  Wisconsin, 
and  perhaps  one  or  two  other  States;   but 
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claims  may  be  asserted,  if  each  partner  shall  consent  thereto/'^  especially  where 
there  are  no  individual  estates  from  whieh  exemptions  may  be  taken. ^^  Even 
where  exemptions  are  permitted  out  of  partnership  assets,  it  must  appear  that 
the  partner  seeking  the  exemption  had  an  interest  in  such  assets  to  the  eactent 
and  the  amount  of  the  exemption  sought.^^  It  has  been  hdd  that,  fraud  being 
absent,  partners  may  before  bankruptcy  so  sever  the  joint  estate  as  to  permit 
each  of  them  to  claim  their  exemptions,  though  on  appeal  this  severance  was 
not  approved  or  even  thought  necessary.  ^^^     But  where  there  is  no  transfer, 


the  Federal  courts  sittii^  in  bankruptcy  have 
never  adopted  or  followed  the  minority  rule 
outside  of  the  particular  States  in  which  that 
rule  prevails.  In  re  Scheier  (D.  C,  Wash.), 
26  Am.  B.  R.  739,  188  Fed.  744. 

144.  In  re  Grimes  (D.  C,  N.  €.),  2  Am. 
B.  R.  160,  94  Fed.  806;  In  re  Floyd  &  Oo. 
(D.  C,  N.  C),  18  Am.  B.  R.  827,  164  Fed. 
757;  In  re  Monroe  &  Co.  (D.  C,  N.  C), 
19  Am.  B.  R.  525,  156  Fed.  216;  In  re  Nel- 
son (D.  €.,  Wis.),  2  Am.  B.  R.  666,  98  Fed. 
76 ;  Matter  of  McConneU  v.  Williams  ( D.  C, 
Cal.),  32  Am.  B.  R.  589. 

It  has  been  held  that  the  partner  must 
affirmatively  e^ow  that  he  is  entitled  to  the 
exemption,  and,  when  it  is  asked  out  of  firm 
assets,  that  he  had  no  personal  property 
exemption  independent  of  the  Arm  property, 
and  the  other  members  of  the  firm  consent 
that  he  shall  have  it  out  of  the  firm  assets. 
In  re  Friedrich   (D.  C,  Wis.),  95  Fed.  282. 

Where  an  involuntary  proceeding  against 
n.  partnership  and  its  individual  members 
was  dismissed  as  to  one  of  the  partners,  at 
his  instance  on  the  ground  that  being  a 
minor  he  could  not  become  a-  debtor  and 
therefore  not  a  bankrupt,  his  status  as  a 
debtor  could  not  thereafter  be  asserted  merely 
to  claim  exemptions.  In  re  Ellenbecker  (D. 
C  Wis.),  30  Am.  B.  R.  537,  205  Fed.  396. 

145.  In  re  Stevenson  (D.  C,  N.  Car.),  2 
Am.  B.  R.  230,  93  Fed.  789;  In  re  I>uguid 
(D.  C,  N.  Car.),  3  Am.  B.  R.  794,  100  Fed. 
274;  In  re  Wilson  (D.  C,  N.  Car.),  4  Am. 
B.  R.  260,  101  Fed.  572;  In  re  Steed  (D.  C, 
N.  Car.),  6  Am.  B.  R.  73,  107  Fed.  682;  In 
re  Seabolt  (B.  C,  N.  Car.),  8  Am,  B.  R.  57, 
113  Fed.  766;  In  re  Monroe  &  Co.  (D.  C,  N. 
Car.),  19  Am.  B.  R.  255,  158  Fed.  216. 

146.  In  re  Rutland  Grocery  Co.  (D.  C, 
Ga.),  26  Am.  B.  R.  942,  189  Fed.  765. 

Extent  of  exemption. —  In  the  case  of  In 
re  Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  91 
Fed.  745.it  is  said:  "But  conceding,  in 
view  of  what  has  been  stated,  that  the  bank- 
rupt court,  sitting  in  Georgia,  and  passing 
upon  an  exemption  of  a  citizen  of  Georgia, 
would  feel  bound  to  allow  an  exemption  to 
one  partner  out  of  the  partnership  assets,  it 
is  nevertheless  perfectly  clear  that  the  part- 
ner seeking  the  exemption  should  have  an 
interesft  in  the  partnership  assets  to  the 
extent  and  the  amooint  of  the  exemption 
sought.  If,  on  an  accounting  between  the 
partners,  the  partner  applying  for  an  ex- 
emption would  have  no  interest  in  the  part- 
nership effects  as  against  the  other  partners, 


he  would  hardly  be  allowei  to  claim  such  an 
interest  as  against  the  creditors  of  the  part- 
nership." 

147,  In  re  Friedrich  (D.  €.,  Wis.),  3  Am. 

B.  R.  800,  100  Fed.  284,  mod.  s.  o.,  95  Fed. 
282;  In  re  Lockerby  (Minn.),  3  N.  B.  N. 
Ren.  7. 

Payment  from  assets  of  dissolved  part- 
nership.—  Bankrupt  and  his  partner,  four- 
teen days  before  bankruptcy,  severed  the 
partnersihip  relation  by  written  agreement 
u  hereby  the  assets  of  the  dissolved  partner- 
ship were  vested  in  bankrupt  and  its  liabili- 
ties assumed  by  him.  There  was  no  fraud  ita 
the  transaction,  and  during  the  period  pre- 
ceding bankruptcy,  bankrupt  continued  the 
Imsiness  in  his  own  name.  The  liabilities  in 
the  l>ankmptcy  proceedings  consisted  of  firm 
debts,  and  the  sBsets  those  which  wer^  as- 
signed to  bankrupt  under  the  dissolution 
agreement.  Nothing  appeared  as  to  the  in- 
solvency of  the  firm  at  its  dissolution,  nor 
concerning  the  state  of  accounts  between  the 
partners.  Held,  that  the  firm  assets  were 
validly  transformed  into  individual  assets  of 
bankrupt,  so  as  to  entitle  him  to  be  allowed 
his  exemptions  therefrom.    In  re  Kolber  (D. 

C,  Pa.),  27  Am.  B.  R.  414,  193  Fed.  281. 
Rule  in  Indiana. —  Where   members   of   a 

firm,  all  residents  of  Indiana,  with  knowledge 
of  insolvency  consente''  to  a  dissolution  for 
the  express  purpose  of  enabling  each  of  them 
to  claim  exemptions,  and  the  firm  property 
was  divided  among  them,  and  thereafter  one 
of  them  filed  a  voluntary  petition  in  bank- 
ruptcy and  an  involuntary  petition  was  filed 
to  have  the  firm  adjudged  bankrupt,  no  ex- 
emptions can  be  claimed  out  of  the  property 
in  the  hsnds  of  the  trustee,  and  specifically 
identified  as  jxart  of  the  former  firm  prop- 
erty, because  in  Indiana  no  exemptions  are 
allowed  out  of  partnership  assets.  Firm 
property  in  the  possession  of  a  partner  at 
the  time  of  the  filing  of  a  petition  in  bank- 
ruptcy must  be  deemed  firm  and  not  indi- 
vidual assets  for  all  purposes.  Matter  of 
Tumock  &  Sons  (C.  C.  A.,  7th  Cir.),  36  .Am. 
B.  R.  316.  230  Fed.  985. 

Conversion  of  firm  property  into  exempt 
property. —  As  it  is  not  fraudulent  for  an  in- 
dividual debtor  to  convert  property  which  is 
not  exempt  into  that  whieh  is,  it  is  not  fraud- 
ulent for  individuals  constituting  a  partner- 
ship to  sever  the  joint  interest  in  partnership 
property,  which  is  not  yet  in  the  custody  of 
the  law,  and  thereafter  to  hold  their  exemp- 
tions out   of   such   property.      Crawford   v. 
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but  a  mere  abandonment  by  one  partner  of  his  interest,  an  exemption  will 
not  be  allowed  out  of  partnership  assets  to  the  other  member  of  the  firm."® 
Where  a  partner  has  parted  with  his  interest  in  the  assets  of  the  firm  prior  to 
bankruptcy,  he  cannot  claim  an  exemption  therein,  although  he  continued  in 
the  etnploy  of  the  firm  as  a  clerk."®  Where  the  right  to  a  homestead  exemption 
out  of  partnership  assets  is  doubtful,  the  claim  must  be  asserted  reasonably 
and  in  conformity  with  the  practice  in  bankruptcy,  or  it  will  not  be  con- 
sidered. ^"^  An  infant  who,  although  he  contributed  to  the  capital  stock  of  a 
partnership,  assented  to  being  ignored  in  all  firm  transactions,  is  not  entitled 
to  a  personal  property  exemption  out  of  the  assets  of  the  firm.^^^  Several 
of  the  cases  cited  in  the  foot-notes  under  this  paragraph  contain  summaries  of 
decisions  both  in  the  Federal  and  in  the  highest  State  courts,  in  particular  In  re 
Carap.^52 

(5)  Exemptions  to  persons  in  certain  occupations. —  Especial  exemp* 
tions  are  sometimes  given  to  persons  engaged  in  certain  occupations,  as  farm- 
ing, mechanical  trades,  mercantile  pursuits  and  the  lika  An  exemption  to 
farmer  is  not  defeated  by  temporarily  engaging  in  a  different  pursuit. ^^  And 
a  "  laborer  "  is  entitled  to  the  exemption  allowed  by  law  if  he  is  engaged  in  a 
toilsome  occupation  requiring  the  use  of  the  exempt  articles.^'^  A  retail  drug- 
gist is  not  a  "  mechanic,  miner,  or  other  person  "  within  the  meaning  of  a 
statute  exempting  necessary  tools  and  implements. ^'*^  The  conducting  of  a 
business  under  a  company  name  does  not  affect  the  right  to  exemptions. ^^ 

e.  Effect  of  fraud  on  right  to  exemptions. —  (l)  In  general.. —  If  a  debtor 
is  guilty  of  fraud  against  his  general  creditors,  he  may,  under  the  law  in  many 
states,  be  denied  his  exemptions.  This  rule  does  not  depend  upon  the  bank- 
ruptcy act,  but  exists  because  of  some  express  statutory  provision  or  the 
decisions  of  the  courts  of  the  State  under  the  laws  of  which  the  bankrupt  makes 
his  claim. ^'^^  But  a  court  of  bankruptcy  proceeds  upon  equitable  principles,  and 


Sternberg  (C.  C.  A.,  8tli  Cir.),  33  Am.  B.  R. 
(577.  220  Fed.  73. 

148.  In  re  Bergman  (111.),  2  X.  B.  N.  Rep. 
806.  See  also  In  re  Hosier  (D.  C,  Vt.),  7 
Am.  B.  R.  268,  112  Fed.  238;  Matter  of 
Abrams  (D.  C,  So.  Dak.),  34  Am.  B.  R.  552, 
193  Fed  271,  ciMng  text. 

149.  In  re  Kowler  (D.  C.  N".  Car.),  16  Am. 
B.  R.  680,  1.45  Fed.  270.  See  In  re  Wolcott 
(D.  C,  N.  Car.),  15  Am.  B.  R.  386,  140  Fed. 
460,  holding  that  the  bankrupt  must  own  the 
personal  property  out  of  which  he  claims  an 
exemption. 

160.  In  re  Jennings  &  Co.  (D.  C,  Oa.), 
22  Am.  B.  R.  160.  166  Fed.  639. 

151.  In  re  Flovd  &  Co.  (D.  C,  N.  Car.), 
18  Am.  B.  R.  827,  154  Fed.  757. 

152.  In  re  Camp  (D.  C,  Ga.),  1  Am.  B. 
R.  165.  91  Fed.  745. 

153.  In  re  Fly  (D.  C,  Cal.),  6  Am.  B.  R. 
550,  110  Fed.  141. 

154.  In  re  Hindman    (C.  C.  A.,  9th  Cir.), 

5  Am.  B.  R.  20,  104  Fed.  331. 

155.  In  re  Lvnde  (Ref.,  Kan.),  17  Am.  B. 
R.  906. 

156.  In  re  Carpenter   (C.  C.  A.,  5th  Cir.), 

6  Am.  B.  R.  465,  109  Fed.  558. 

157.  McDowell  v.  McMurria,  107  Oa.  812, 
73  Am.  St.   Rep.   155,  33  s.  o.  709;    In  re 


Waxefbaum  (D.  C,  Ga.),  4  Am.  B.  R.  120, 
101  Fed.  228;  In  re  ToUett  (D.  C,  Tenn.),  5 
Am.  B.  R.  305,  105  Fed.  425,  revd.  8.  c.  (C. 
C.  A.,  6th  Cir.),  5  Am.  B.  R.  404,  106  Fed. 
866;  In  re  Long  (D.  C,  Pa.),  8  Am.  B.  R. 
591,  116  Fed.  113;  In  re  Duffy  (D.  C,  Pa.). 
9  Am.  B.  R.  358,  118  Fed.  926;  In  re  Yost 
(D.  C,  Pa.),  9  Am.  B.  R.  153,  117  Fed.  792;  " 
In  re  Allen  (D.  C.  Va.),  13  Am.  B.  R.  519, 
134  Fed.  620;  Matter  of  Alex.  (D.  C,  Pa.). 
15  Am.  B.  R.  450,  141  Fed.  483;  Matter  of 
Humphrevs  (D.  C,  N.  Car.),  34  Am.  B.  R. 
655,  221  Fed.  997  (citing  text)  ;  Matter  of 
Ziff  (D.  C,  Ala.),  35  Am.  B.  R.  83,  225  Fed. 
323.  See  as  to  matters  affecting  right  to 
exemptions.   Am.   Bankr.   Dig.   §§   968-973. 

Failure  to  keep  books. —  In  the  case  of  In 
re  LeverUm  (D.  C,  Pa.),  19  Am.  B.  R.  426, 
155  Fed.  925,  it  was  held  that  where  a  mer- 
chant did  not  keep  any  bo<.k3  and  failed  to 
account  for  $3,000  during  a  period  of  three 
months,  and  the  evidence  showed  that  he  had 
cither  made  away  with  his  goods  or  their 
proceeds,  he  will  be  refused  his  exemption  be- 
cause of  a  fraudulent  concealment  of  assets. 

Where  the  bankrupt  has  removed  a 
greater  part  of  his  property  from  the  juris- 
diction of  the  court,  a  claim  for  an  exemp- 
tion  from   the   balance  will   be   disallowed. 
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will  no  more  sustain  a  positive  fraud  than  will  a  court  of  equity/^  so  that 
if  it  appears  that  the  bankrupt  has  by  some  fraudulent  device,  with  the  pur- 
pose of  creating  an  exemption,  diverted  funds  that  would  rightfully  have  been 
distributed  among  his  creditors,  his  claim  of  exemption  will  not  be  allowed. ^^ 
A  bankrupt  who  is  guilty  of  false  swearing  upon  an  examination  as  to  his 
assets  may  be  denied  his  exemption.^^  Where  the  bankrupt  acquires  the  prop- 
erty by  fraud,  he  can  have  no  exemption  thereon- ^®^ 

(2)  Fraudulent  concealment  of  assets. —  The  effect  of  fraudulent  con- 
cealment of  assets  by  a  bankrupt  on  his  right  to  exemptions  will  depend  largely 
upon  the  statutes  of  the  State.*  In  Georgia  it  is  provided  by  statute  that  a 
debtor  who  is  guilty  of  wilful  fraud  in  the  concealment  of  part  of  his  property 
from  his  creditors  loses  his  exemption. ^^     In  Pennsylvania  a  bankrupt,  who 


Matter  of  Taylor  (D.  C,  Col.),  7  Am.  B.  R. 
410,  114  Fed.  607;  In  re  Denson  (D.  C, 
Ala.),  28  Am.  B.  R.  162,  195  Fed.  867. 

Uader  the  statute  and  deciaimu  of  Ala- 
bama, the  fraud  of  a  bankrupt  in  making  ' 
false  financial  statements  to  mercantile 
9 fluencies  does  'bar  his  claim  to  exemptions. 
Matter  of  Ziff  (D.  C,  Ala.),  35  Am.  B.  K 
83,  225  Fed.  323. 

Not  forfeited  for  violation  of  bankruptcy 
act —  A  bankrupt  does  not  forfeit  his  risfht 
to  claim  the  exemptions  secured  to  him  by 
the  State  law,  by  doing  some  act  prohibited, 
or  omitting  to  discharge  some  duty  enjoined 
by  the  Bankruptcy  Act,  as  for  instance,  by 
conveying  property  in  fraud  of  his  creditors, 
or  failing  to  sch^ule  portions  of  his  prop- 
erty, especially  in  a  State  where  it  is  settled 
that  a  fraudulent  disposition  of  property  by 
a  debtor  does  not  work  a  forfeiture  of  ex- 
emptions. Matter  of  Harrell  ( D.  C,  N.  C. ) , 
34  Am.  B.  R.  809,  222  Fed.  160. 

Btuinesa  under  assumed  name. —  In  the 
case  of  In  re  McUlta   (D.  C,  Pa.),  26  Am. 

B.  R-  480,  189  Fed.  250,  it  was  contended  by 
the  creditor  of  a  bankrupt  that  he  was  trans- 
acting business  under  an  assumed  name  and 
thathe  could  not  obtain  title  to  goods  which 
he  claimed  as  exempt  where  he  had  obtained 
such  goods  by  fraud  in  that  he  did  not  inform 
his  creditors  of  his  right  name;  it  was  held 
that  at  common  law  a  man  may  lawfully 
change  his  name  and  as  there  was  no  statute 
in  Pennsylvania  prohibiting  such  change,  the 
bankrupt  and  those  with  whom  he  dealt  were 
bound  by  the  name  assumed  by  him  and  as 
the  assumption  of  such  name  was  not,  of  it- 
self, a  fraud  upon  creditors  dealing  with  him, 
the  1)ankrupt  was  entitled  to  his  exemption. 

158.  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26 
Am.  B.  R.  608,  186  Fed.  693. 

169.  McGahan  v.  Anderson  (C.  C.  A.,  4th 
CSr.),  7  Am.  B.  R.  641,  113  Fed.  115,  51  C 

C.  A.  92;  In  re  Cochran  (D.  C,  Ga.) ,  26  Am. 
B.  A.  459,  185  Fed.  913. 

160.  Matter  of  Rainwater  (D.  C,  Miss.), 
25  Am.  B.  R.  419,  191  Fed.  738. 

161.  In  re  Haake,  Fed.  Cas.  5,883,  2  Sawy. 
231:  Tn  re  Wolcott  (D.  C,  N.  Car.),  15  Am. 
B.  R.  386,  140  Fed.  460;  Tn  re  Peacock  (D. 
a,  Ga.),  30  Am.B.  R.  179,  203  Fed.  191. 


168.  Ga.  Code,  §  2830;  In  re  Thompson 
(D.  C,  Ga.),  8  Am.  B.  R.  283,  115  Fed.  924; 
In  re  West  (D.  C,  Ga.),  8  Am.  B.  R.  564, 
116  Fed.  767;  In  re  Williamson  (D.  C,  Ga.), 
8  Am.  B.  R.  43,  114  Fed.  190,  holding  that  in 
Georgia  the  exemption  provided  by  statute 
will  not  be  allowed  unless  the  person  claim- 
ing  the  same  comes  into  court  with  clean 
hands;  In  re  Stephens   (D.  C,  Ga.),  8  Am. 

B.  R.  53,  114  Fed.  192;   In  re  Boorstin    (D. 

C,  Ga.),  8  Am.  B.  R.  89,  114  Fed.  696;  In 
re  Oastelb'erry  (D.  C,  Ga.),  16  Am.  B.  R. 
159,  143  Fed.  1018;  Matter  of  Anderson  (D. 
C,  Ga.),  35  Am.  B.  R.  487,  224  Fed.  790. 
See  Am.  Bankr.  Dig.  J  971. 

Under  the  Georgia  statute  it  has  been  held 
that  a  bankrupt,  who  sought  to  get  his  prop- 
erty out  of  tne  reach  of  his  creditors  just 
before  and  at  the  time  of  his  bankruptcy  and 
apparently  succeeded  in  doing  so,  was  not 
entitled  to  such  constitutional  exemption 
under  the  decisions  of, the  State  court  con- 
struing §  2830  of  Ga.  Civil  Code,  1895 
(Hopkins  Code,  1910,  {  3380),  to  require  a 
bankrupt  who  seeks  such  exemption  to  deal 
with  perfect  fairness  with  his  creditors  and 
to  disclose  and  deliver  up  everything  he  has 
except  this  exemption  and  that  a  failure  to 
do  this  would  defeat  his  application.  In  re 
Cochran  (D.  C,  Ga.),  26  Am.  B.  R.  459,  185 
Fed.  913;  Matter  of  Hardy  (D.  C,  Ga.),  36 
Am.  B.  R.  358,  229  Fed.  825. 

Under  the  Georgia  statute,  the  transfer  of 
real  estate  by  tlie  bankrupts  to  their  wives 
more  than  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  does  not  deprive 
them  of  their  exemptions,  nor  does  the  mak- 
ing of  false  statements  in  writing  to  their 
creditors  to  obtain  credit  constitute  a  valid 
objection.  In  re  Cotton  &  Preston  (D.  C., 
Ga.),  25  Am.  B.  R.  532,  183  Fed.  190;  Matter 
of  Powell  (D.  C,  Ga.),  36  Am.  B.  R.  367, 
230  Fed.  316. 

In  the  case  of  In  re  Dobbs  (D.  C,  Ga.), 
22  Am.  B.  R.  .801,  172  Fed.  682,  the  bank- 
rupt was  denied  his  exemptions,  where  it 
appeared  that  he  had  made  a  statement  to  a 
commercial  agency,  in  which  his  assets  and 
indebtedness  were  specified  as  a  certain 
amount  and  about  a  year  thereafter  the 
schedules  filed  by  him  showed  a  great  depre- 
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deliberately  and  wilfully  conceals  or  denies  the  ownership  of  property,  in 
order  to  prevent  it  from  being  subjected  to  the  payment  of  his  debts,  forfeits 
his  right  to  exemptions.  ^^  The  fraudulent  concealment  must  be  proTed  to 
a  reasonable  certainty,  and  the  bankrupt  is  entitled  to  the  benefit  of  the  doubt ; 
fraud  is  not  presumed  or  imputed  to  the  bankrupt.  ^^  Where  the  exact  amount 
of  personal  property  cancealed  by  a  bankrupt  cannot  be  ascertained,  he  may 
not  be  allowed  his  exemptions  until  all  his  personal  property  is  accounted  for, 
or  until  the  further  order  of  the  court. ^®®  The  failure  of  a  bankrupt  to  schedule 
property,  which  was  in  possession  of  his  wife^  is  not  a  concealment  for  whi(^h 
his  claim  for  exemptions  will  be  denied.^®^  But  under  a  State  law,  providing 
that  a  person  forfeits  his  right  to  exemption  by  fraudulent  concealment  of  his 
property,  a  failure  of  the  bankrupt  to  schedule  life  insurance  policies,  the 
possession  of  which  he  at  first  denied  upon  his  examination,  but  was  subse- 
quently compelled  to  admit,  justifies  the  denial  of  his  exemptions. ^^ 

(3)  Fraudulent  transfer. —  If  there  had  been  a  fraudulent  transfer 
of  property  by  a  bankrupt,  which  amounts  to  a  concealment  or  withholding  of 
property  from  his  creditors,  under  a  State  statute  making  such  an  act  suf- 
ficient to  deprive  the  bankrupt  of  his  exemptions,  such  a  transfer  will  preclude 
the  allowance  to  him  of  his  exemptions.  The  mere  fact  that  a  fraudulent 
transfer  has  been  made  is  not  sufficient  to  justify  the.  denial  of  the  bankrupt's 
exemptions ;  it  must  ordinarily  be  made  to  appear  that  the  fraud  was  directly 
coimected  with  the  claim  of  exemptions.^^   The  rule,  independent  of  statute, 


elation  in  the  value  of  his  assets,  and  the 
bankrupt  having  kept  no  books  of  account, 
failed  to  satisfactorily  explain  what  he  had 
done  with  his  property,  or  what  had  caused 
so  great  a  change  in  his  financial  condition. 

Under  the  law  of  Alabama  a  referee  in 
bankruptcy,  upon  the  contest  of  bankrupt's 
daim  to  exemptions,  has  the  right  to  charge 
the  exemptions  with  any  property  shown  to 
have  been  in  bankrupt's  possession  when 
bankruptjcy  intervened  and  not  disclosed  by 
his  inventory  or  surrendered  to  his  trustee; 
hut  property  fraudulently  transferred  or 
parted  with  by  bankrupt  in  any  way,  prior 
to  bankruptcy,  in  order  to  prevent  its  appli- 
cation to  the  payment  of  his  debts,  cannot 
be  treated  as  part  of  his  exempt  property; 
nor  can  his  exemptions  be  deemed  as  a 
punishment  for  any  conduct  on  bankrupt's 
part,  however  reprehensible  it  might  be  as  to 
his  creditors  In  re  Denson  (D.  C..  Ala.),  28 
Am.  B.  R.  162,  105  Fed    857. 

Failure  to  surrender. — A  referee  may 
charge  a  bankrupt's  exemption  with  the  value 
of  goods  in  his  possession,  upon  the  eve  of 
bankruptcy,  which  he  failed  to  surrender  to 
liir-.  trustee,  in  the  absence  of  a  reasonable 
explanation  of  the  failure.  Matter  of  Aron- 
son  (D.  C,  Ala.),  37  Am.  B.  R.  385,  233  Fed. 
1022. 

163.  In  re  Schafer  (D.  C,  Pa.),  18  Am. 
B.  R.  361,  151  Fed.  505;  Matter  of  Libv  (D. 
C..  Pa),  33  Am.  B.  R.  312,  218  Fed.  90. 

Failure  to  account. — A  bankrupt  who  fails 
to  satisfactorily  account  for  assets  in  ex- 
cess of  $50,000  which  disappeared  during  the 
rear  prior  to  the  bankruptcy,  may  be  denied 
his  right  of  exemption  upon  the  ground  tiiat 


there  was  a  concealment  of  property  in  fraud 
of  creditors.  In  re  Rice  (I>.  C,  Pal),  21  Am. 
B,  R.  202,  164  Fed.  689. 

164.  In  re  Cotton  &  Preston  (D.  C,  Ga.), 
25  Am.  B.  R.  632,  183  Fed.  190. 

166.  In  re  Anslev  Bros.  (D.  C,  N.  Car.), 
18  Am.  B.  R.  457,^153  Fed.  983. 

166.  In  re  Diamond  (D.  C.,  Ala.),  19  Am. 
B.  R.  811,  158  Fed.  370. 

167.  In  re  Su«sraan  (D.  C,  Pa.),  24  Am. 
B.  R.  909,  183  Fed.  331.  See  In  re  Roval 
(B.  C,  N.  Oar.),  7  Am.  B.  R.  106,  112  Fed. 
135. 

168.  In  re  Thompson  (D.  C,  Ga.),  8  Am. 
B.  R.  283,  115  Fed.  924,  where  it  appeared 
that  .the  bankrupt  a  long  time  prior  to 
bankruptcy  had  made  a  transfer  of  his  home- 
stead to  his  wife  in  an  attempt  to  evade 
liability  as  surety  on  a  bond,  and  the  wife 
subsequently  reconveyed  the  land  to  the  bank- 
rupt. It  was  lield  that  the  bankrupt  was 
entitled  to  a  homestead  exemption  since  the 
bankruptcy  court  could  not  inquire  into  the 
initial  fraud  attending  the  conveyance  to  the 
wife. 

Ordinary  creditors  have  no  interest  in 
exempt  property.  Its  transfer,  even  with 
a  purpose  to  hinder,  delay  or  defraud  them, 
is  not  an  act  of  which  thev  can  complain. 
Matter  of  Ziff  (D.  C,  Ala.),  36  Am.  B.  R, 
83,  225  Fed.  323,  see  Am.  Bankr.  Dig.  §  972. 

Reconveyance  to  bankrupt  after  fraud- 
ulent transfer. — A  bankrupt  within  four 
months  of  bankruptcy  being  advised  that  his 
homestead  tract  was  exempt  and  could  be 
conveyed  at  his  pleasure,  conveyed  iShe  same 
to  a  third  party  with  the  purpose  that  such 
third  party  should  convey  to  the  bankrupt's 


§  «.J 


Ef/ect  of  Fbaudulid2^t  Tba^sfebs. 


225 


is,  however,  that  exemptions,  being  a  matter  of  right,  should  not  be  denied^ 
even  if  asserted  in  property  fraudulently  transferred  or  concealed  and  later 
recovered  by  the  trustee/^  If  a  bankrupt  has  transferred  property  which  is 
subject  to  an  exemption,  he,  by  his  act,  has  placed  his  exemption  beyond  his 
own  reach."**  A  transfer  or  disposition  of  property  for  a  fair  consideration, 
and  with  an  honest  motive,  will  not  prejudice  the  bankrupt's  right  to  exemp- 
tion."^ A  transfer  in  good  faith  by  a  bankrupt  of  all  his  property  to  an 
assignee  for  the  benefit  of  creditors  does  not  deprive  him  of  his  right  to  exemp- 
tions in  subsequent  bankruptcy  proceedings. ^^'^  If  a  bankrupt  transfers  prop- 
erty in  which  he  is  entitled  to  aii  exemption  prior  to  his  bankruptcy,  it  would 
not  operate  as  a  fraud  against  the  creditors  since  they  would  not  be  entitled  in 
any  event,  to  subject  the  property  to  the  payment  of  his  debts. ^^^  A  diiferent 
question  arises  where  a  bankrupt  has  made  a  fraudulent  transfer  of  his  prop- 
erty and  the  trustee  recovers  the  property  transferred.  The  courts  have  not 
agreed  upon  this  question.  The  conflict  is  more  apparent,  however,  than  real. 
In  many  of  the  cases  where  the  fraud  in  the  conveyance  has  been  held  to 
deprive  the  bankrupt  of  his  exemption.  State  statutes  have  been  applied,  which 
either  directly  or  impliedly  permit  the  denial  of  an  exemption  because  of 
fraud.  In  the  absence  of  statutory  provision  the  correct  rule  seems  to  be  that 
where  a  fraudulent  transfer  has  been  set  aside,  the  property  may  be  subjected 
to  the  bankrupt's  exemptions.^^*    For  the  same  reason  it  has  been  usually  held 


wife;  after  filing  his  petition  in  bankruptcy 
he  was  adrised  that  under  the  Tennessee  law, 
his  creditors  had  a  right  to  a  remainder  in 
his  homestead,  and  he  procured  the  third 
party  to  reconvey  such  homestead  tract  to 
him;  tie  thereupon  applied  and  obtained 
leave  to  amend  his  schedules  by  adding  this 
property  as  an  asset  in  which  he  claimed  a 
homestead;  it  was  held  that  in  the  absence 
of  actual  fraud,  that  the  homestead  should 
be  set  aside  to  him  as  exempt.  In  re  Tollett 
(C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  404,  106 
Fed.  866. 

The  Virginia  confltitution,  section  191, 
provides  in  effect  that  exemptions  shall  not 
be  claimed  in  property,  the  conveyance  of 
which  "  has  been  set  aside  on  the  ground  of 
fraud  or  want  of  consideration."  It  was  held 
that  where,  pending  a  suit  by  creditors  to  set 
aside  a  deed  of  land,  the  debtor  obtains  a 
reconveyance  thereof  and  executes  a  proper 
deed  of  homestead  under  the  State  law.  and 
Is  adjudicated  a  bankrupt,  prior  to  a  decree 
of  the  State  court  setting  aside  the  convey- 
ance, the  bankruptcy  court  has  jurisdiction 
to  determine  the  bankrupt's  claim  to  a  home- 
stead exemption  in  the  property,  and  the 
elaira  should  be  allowed.  In  re  AUen  A  Oo. 
CD,  C  Va.),  13  Am.  B.  R.  518,  134  Fed.  620. 

109.  In  re  Park  (D.  C,  Ark. J;  4  Am.  B. 
R.  432,  102  Fed.  602:  Wilcox  v.  Hawley,  31 
X.  Y.  648;  In  re  Noll,  2  X.  B.  N.  Rep.  789; 
In  re  Buckingham,  2  N.  B.  N.  Rep.  617;  In 
re  Rothschild  (Ref.,  Ga.),  6  Am.  B.  R.  43- 
Thus,  even  in  Georgia,  where  the  "good 
faith"  rule  is  in  the  local  statute;  In  re  Tal- 
bott  (D.  C,  Qa.),  8  Am.  B.  R.  427,  116  Fed. 
417,  affd.,  8uh  nom.  Bashinski  v.  Talbott  (C. 
C.  A.,  5th  Oir.),  9  Am.  B.  R.  513,  119  Fed. 


337,  56  C  C.  A.  241 ;  In  re  Neal  (Ref.,  Ohio), 
14  Am.  B.  R.  550. 

170.  Bashinski  v.  Talbott  (C.  C.  A.,  5th 
Clr.),  9  Am.  B.  R.  513,  119  Fed.  837;  Mc- 
Dowell V.  McMurria,  107  Ga.  812,  73  Am. 
St.  Rep.  153,  33  S.  E.  709;  In  re  Tollett  (C. 
C.  A.,  6th  Cir.),  5  Am.  B.  R.  404,  106  Fed. 
866. 

171.  In  re  Duffy  (D.  C,  Pa.),  9  Am.  B." 
R.  368,  118  Fed.  926,  in  which  case  it  was 
held  that  while  a  bankrupt  will  forfeit  his 
right  to  exemption  by  fraudulent  disposition 
of  his  property,  it  cannot  be  said  that  such 
a  disposition  has  been  made,  where  he  has 
sold  it  for  a  fair  consideration  and  with  an 
honest  motive,  even  though  it  may  have  the 
effect  of  leaving  pothing  for  his' creditors; 
In  re  Yost  (D.  C,  Pa.),  9  Am.  B.  R.  153, 
117  Fed.  792. 

172.  Brandt  v.  Mavhew  (C.  C.  A.,  9th 
Cir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

173.  Cowan  v.  Birchfleld  (D.  C,  Ala.),  26 
Am.  B.  R.  293,  180  Fed.  614. 

174.  Exemption  in  property  recovered. — 
In  the  case  of  In  re  Thompson  (D.  C, 
Wash.),  15  Am.  B.  R.  287,  115  Fed.  924,  the 
court  said:  "The  attempted  transfer  being 
void  as  to  creditors,  the  property  still  re- 
mains that  of  the  bankrupt  for  the  purpose  of 
paying  his  debts;  otherwise  we  would  have 
the  anomaly  of  the  debts  of  the  bankrupt 
being  paid  'out  of  the  property  of  a  third 
person.  The  property  being  subject  to  the 
debts  of  the  bankrupt,  could  not  be  so  upon 
any  other  theory  than  that  of  ownership  by 
him.  While  it  is  true  some  courts  have  held 
that  where  a  bankrupt  commits  fraud  in  the 
conveyance  of  his  property  which  is  recovered 
at  the  suit  of  creaitors,  he  is  precluded  from 
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that  where  an  assignment  for  the  benefit  of  creditors  has  been  nniiified  by 
the  subsequent  bankruptcy  of  the  assignor,  the  bankrupt  may  claim  his  exemp- 
tions in  the  property  assigned.^^' 

(4)  Preferential  transfer. —  Where  property  is  preferentially  trans- 
ferred to  a  creditor  and  subsequently  recovered  by  the  trustee,  it  has  been 
held  that  after  the  trustee  has  been  put  to  the  expense  and  inconvenience 
of  recovering  the  property  conveyed,  the.  bankrupt  should  not  be  permitted 
to  claim  his  exemption/^*  A  distinction  has  been  made  between  the  right  of 
a  bankrupt  to  claim  his  exemption  out  of  fraudulently  conveyed  property 
recovered  by  a  trustee  and  the  claim  of  an  exemption  out  of  property  whidi 
had  been  voluntarily  transferred  by  the  bankrupt  to  a  creditor.^"  There  is 
not  much  reason  for  this  distinction.  The  effect  of  the  surrender  or  recovery 
of  preferences  received  by  creditors  is  to  restore  the  property  of  the  bankrupt 
to  his  estate  as  if  such  preference  had  not  been  given.  When  a  preferential 
transfer  is  set  aside  it  has  the  same  effect  as  the  setting  aside  of  a  fraudulent 
transfer.  The  property  then  becomes  restored  to  the  bankrupt's  estate  and  is 
subject  to  his  exemptions.  This  doctrine  seems  to  be  sustained  at  the  present 
time  by  the  weight  of  authority.^^®  It  has  been  held  that  where  the  bankrupt 
has  scheduled  property  out  of  which  he  claims  exemptions,  and  the  trustee 
later  recovers  other  property  which  had  been  preferentially  transferred,  the 


making  claim  to  exemptione,  yet  the  weight 
of  authority  is  the  other  way.  Those  au- 
thorities whioh  hold  that  an  act  of  fraud  is 
sufficient  to  deprive  one  of  exemptions,  in  my 
opinion,  confound  fraudulent  transfers  gen- 
erally, with  statutory  rights.  There  can  be 
no  such  thing  as  fraud,  in  claiming  that 
whidi  the  law  allows." 

Upon  the  restoration  of  the  property 
fraudulently  transferred  to  the  bankrupt's 
estate,  it  becomes  subject  to  his  exemption. 
Bashinski  v.  Talbott  (C.  C.  A.,  6th  Cir.), 
9  Am.  B.  R.  513,  119  Fed.  337;  In  re  Fal- 
coner (C.  O.  A.,  8th  Cir.),  6  Am.  B.  R.  567, 
110  Fed.  Ill;  In  re  Schuller  (D.  C,  Wis.), 
6  Am.  B.  R.  278,  108  Fed.  591.  In  the  case 
of  In  re  Tollett  (C.  C.  A.,  6th  Cir.),  5  Am. 
B.  R.  404,  106  Fed.  866,  it  wa«  held  that 
the  conveyance  of  property*  without  fraud  in 
fact,  even  though  there  was  constructive  legal 
fraud,  does  not  bar  the  right  of  the  bankrupt 
to  claim  a  homestead  in  the  property,  when 
it  is  recovered  by  the  trustee. 

Under  the  bankruptcy  act  of  1867,  a  simi- 
lar doctrine  prevailed.  It  was  uniformly  held 
in  controversies  arising  under  that  act  that 
if  the  assignee  recovered  property  which  had 
been  conveyed  in  fraud  of  the  provisions  of 
the  act,  the  bankrupt  could  successfully  assert 
any  homestead  right  which  he  originally 
possessed  in  the  property  recovered  by  the 
assignee,  and  that  the  right  was  not  forfeited 
by  the  debtor's  fraudulent  conduct.  Cox  v. 
Wilder,  Fed.  Cas.  3,308,  2  Dill.  46;  In  re 
Detert,  Fed.  Cas.  3,829 ;  McFarland  v.  Good- 
man, Fed.  Cas.  8,789;  Penny  v.  Taylor,  Fed. 
Cas.  10,967;  In  re  Poleman,  Fed.  Cas.  11,247. 

175.  In  re  Tilden  (D.  C.,  Iowa),  1  Am. 
B.  R.  300,  91  Fed.  501;  Bashinski  v.  Tal- 
bott (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R.  613, 
119  Fed.  337;  In  re  Falconer  (C.  C.  A.,  8th 


Cir.),  6  Am.  B.  R.  657,  110  Fed.  Ill;  com- 
pare In  re  Staunton,  9  Am.  B.  R.  79,  117 
Fed.  607. 

176.  In  re  Coddington  (D.  C,  Pa.),  11  Am. 

B.  R.  122,  126  Fed.  891;  In  re  Evans  (D.  C, 
N.  Car.),  8  Am.  B.  R.  730,  116  Fed.  909; 
In  re  .Long  (D.  C,  Pa.),  8  Am.  B.  R.  591, 
116  Fed.  113;  In  re  White  (D.  C,  Mo.),  6 
Am.  B,  R.  451,  109  Fed.  636. 

177.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B. 
R.  660. 

178.  In  re  Falconer  (C.  C.  A.,  6th  Cir.), 
6  Am.  B.  R.  557,  110  Fed.  Ill;  Bashinski 
V.  Talbott  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R. 
513,  119  Fed.  337,  aflfg.  In  re  Talbott    (D. 

C,  Oa.),  8  Am.  B.  R.  427,  116  Fed.  417, 
Contra,  In  re  White  (D.  C,  Mo.),  6  Am.  B. 
R.  451,  109  Fed  636;  In  re  Long  (D.  C, 
Pa.),  8  Am.  B.  R.  591,  116  Fed.  113;  In  re 
Evans  (D.  C,  N.  Car.),  8  Am.  B.  R.  730), 
116  Fed.  909;  First  Nat.  Bank  of  Lake 
Charles  v.  Lang  (C.  O.  A.,  6th  Cir.),  29  Am. 
B.  R.  247,  202  Fed.  117. 

Effect  of  surrender  of  preferences. — ^In  re 
Soper  (D.  C,  Nebr.),  22  Am.  B.  R.  868,  173 
Fed.  924,  in  which  case  the  court  said:  "The 
effect  of  the  (surrender  of  preferences  re- 
ceived by  the  creditors  was  to  restore  the 
property  of  the  bankrupt  to  his  estate,  as 
if  no  mortgage  had  ever  been  made  upon 
the  property;  The  bankrupt  h'as  not  lost  his 
right  to  claim  his  exemptions,  unless  it  is 
because  of  the  mortgage  given  by  him.  The 
trustee  did  not  obtain  the  property  under  this 
mortgage,  but  in  hostility  to  it.  It  came 
into  his  hands  unburdened  by  the  mortgage 
and  as  if  the  mortgage  had  never  been  given. 
Therefore  neither  the  trustee  nor  the  bank- 
rupt are  estopped  by  the  temus  of  the  mort- 
gage. From  the  time  the  trustee  took  the 
property  until   sueh   time  as  the  bankrupt 
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former  will  not  be  permitted  to  abandon  his  previous  claim  and  assert  it 
against  such  property.^™ 

(5)  Acquisition  of  pbopibbtt  to  secubs  exemptions. —  There  is  a  con- 
flict of  authority  as  to  whether  the  purchase  of  exempt  property  on  the  eve 
of  bankruptcy  is  fraudulent.  It  has  been  held  that  if  a  bankrupt  purchases 
exempt  property  on  the  eve  of  bankruptcy,  so  as  to  secure  the  exemption,  he 
commits  a  fraud  upon  his  creditors  which  will  give  to  the  trustee  a  right  to 
take  the  property  from  him,  free  from  any  claim  of  exemption. ^^  But  there 
are  cases  to  the  contrary.  ^®^  Where,  however,  the  alleged  fraudulent  trans- 
action involves  the  sale  of  non-exempt  property,  and  the  use  of  the  proceeds  in 
reducing  an  incumbrance  against  an  exempt  homestead,  it  will  not  avail.^^^ 
And  where,  pending  suit  in  a  State  court  to  set  aside  a  deed  of  land,  the  debtor 
obtains  a  reconveyance  of  the  land  and  executes  a  proper  deed  of  homestead 
under  the  State  law,  and  is  adjudicated  a  bankrupt  prior  to  a  decree  setting 
aside  the  conveyance,  the  bankruptcy  court  may  determine  the  claim  of  home- 
stead exemption  in  the  land.*®*  A  general  assignment  is  not  sufficiently  fraud- 
ulent to  come  within  the  rules  previously  stated.*®* 

f.  Exemptions  out  of  incumbered  property.—  All  valid  liens  are  preserve'd  bv 
the  statute."*^   Under  principles  already  discussed,  a  court  of  bankruptcy  has 


should  assert  his  claim  to  exeTnpti(Mi8»  the 
trustee  had  the  title  to  all  of  the  property 
and  the  mortgage  was  no  lien  upon  any  por- 
tion of  it.  Upon  the  assertion  of  the  right 
of  the  hankn^pt  to  his  exemptions  the  mort- 
gage was  not  revived  u^n  the  articles 
selected  as  exempt.  The  title  of  the  bank- 
rupt is  a  new  title  in  effect  antedating  the 
mortgage,  because  the  mortgage  wsjb  given 
within  four  months  of  the  bankruptcy.  Up- 
on the  restoration  of  his  property  to  the 
bankrupt's  estate,  it  was  subject  to  the  ex- 
emption of  the  bankrupt." 

A  bankrupt  may  claim  an  exemption  in 
property,  which  he  has  made  the  subject  of  a 
preferential  transfer.  The  giving  of  waiver 
notes  by  a  bankrupt  in  excess  of  the  value  of 
his  exempt  property  thereby  preferring  the 
note  bolaers  cannot  defeat  the  bankrupt's 
right  to  exemptions.  Matter  of  Ziff  (D.  C, 
Ala.),  35  Am.  B.  R.  83,  225  Fed.  323. 

in.  In  re  White  (D.  C,  Mo. ) ,  6  Am.  B.  R. 
451,  109  Fed.  636;  In  re  Coddington  (D.  C, 
Pa.) .  11  Am.  B.  R.  122,  126  Fed.  891.  Contra, 
In  re  Falconer  (C.  C.  A.,  8th  Cir.),  6  Am.  B. 
R.  557,  110  Fed.  111.  See  also  In  re  Evans 
(D.  C,  N.  Car.),  8  Am.  B.  R.  730,  116  Fed. 
909;  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 
550. 

180.  In  re  Boothroyd,  Fed.  Oas.  1,652,  14 
X.  B.  R.  223;  In  re  Lammer,  Fed.  Cas.  8,031, 
7  Bias.  269;  In  re  Parker,  Fed.  Cas.  10,724, 
5  Sawy.  58;  Pratt  v.  Burr,  Fed.  Cas.  11,372, 
5  Bias.  36;  In  re  Southoff,  Fed.  Cas.  17,380,  8 
Bisa.  35;  In  re  Wright,  Fed.  Cas.  18,607, 
3  Bias.  359;  Long  v.  Murphy,  27  Kan.  375; 
Brackett  v.  Watkins,  21  Wend.  68.  See  Am. 
Bankr.  Dig.,  §  974. 

181.  In  re  Henkel,  Fed.  Cas.  6,362,  2  Sawy. 
305 ;  Kelly  v.  Sparks,  54  Fed.  Rep.  70 ;  liuen- 
ergardt  v.  Britain  Dry  Goods  Co.  (C  C.  A., 
8th  CSr.),  8  Am.  B..  R.  341,  116  Fed.  Rep. 


31;  In  re  Irwin  (C.  C.  A.,  8th  Cir.),  9  Am. 
B.  R.  689,  120  Fed.  Rep.  733,  affg.  In  re 
Stone  (D.  C,  Ark.),  8  Am.  B.  R.  416,  116 
Fed.  35;  (yDonnell  v.  Segar,  26  Mich.  366; 
Jacoby  v.  Distilling  Co.,  41  Minn.  227,  230, 
43  N.  W.  52;  Oomstock  v.  Bechtel,  63  Wis. 
656,  24  N.  W.  465;  In  re  iiammond  (D.  C, 
Ky.),  28  Am.  B.  R.  811,  198  Fed.  574;  Matter 
of  McConnell  &  Williams  (D.  C,  Cal.),  32 
Am.  B.  R.  589;  Crawford  v  Sternberg  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  677,  220  Fed.  73. 

Homestead  in  Virginia;  "  Shifting  stock  of 
merchandise." — A  merchant  who,  two  days 
'  before  his  adjudication  in  /bankruptcy,  in 
contemplation  thereof,  separates  from  his 
stock  numerous  articles  of  merchandise  and 
places  them,  together  with  his  store  fixtures 
and  household  goods  in  boxes,  for  the  pur- 
pose of  enabling  him  to  claim  that  they 'had 
ceased  to  be  a  part  of  a  shifting  stock  of 
merchandise  and  could  be  claimed  as  exempt 
under  the  constitution  and  statutes  of  Vir- 
ginia, which  provide  for  a  homestead  ex- 
emption, but  do  not  allow  it  to  be  claimed 
in  a  "  shifting  stock  of  merchandise,"  can- 
not by  such  acts  defeat  the  rights  of  cred- 
itors and  secure  a  homestead  exemption  in 
such  property.  Laderburg  v.  Miller  (C.  C. 
A.,  4th  Cir.),  31  Am.  B.  R.  335,  210  Fed.  614. 

182.  In  re  Boston  (D.  C,  Nebr.),  3  Am. 
B.  R.  388,  98  Fed.  587. 

188.  In  re  Allen  (D.  C,  Va.),  13  Am.  B. 
R.  518,  134  Fee.  620. 

184.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
R.  300,  91  Fed.  500. 

185.  Bankr.  Act,  §  67-d;  In  re  Thomas 
(D.  C,  Wash.),  3  Am.  B.  R.  99,  96  Fed.  828. 

Effect  of  setting  aside  mortgaged  property. 
—  Where,  in  an  action  to  foreclose  a  real 
estate  mortgage  in  a  State  court,  the  defend- 
ant, who  has  been  discharged  as  a  bankrupt, 
claims  the  property  as  a  homestead,  and  it 
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no  jurisdiction  to  determine  either  the  existence  or  priority  of  liens  on  exempt 
property,  unless  such  property  is  worth  more  than  the  exemption  allowed  by 
the  State  statute.^®*  In  many  States  the  bankrupt  has  an  absolute  right  to 
selection  in  specie;  and,  it  seems,  he  can  insist  on  it  even  though  he  thereby 
destroys  the  surplus  value  belonging  to  the  trustee. ^^  Where  the  lien  is 
dissolved  by  the  bankruptcy  as  that  of  an  execution  following  a  judgment 
recovered  within  four  months,  the  bankrupt  is  entitled  to  his  exemption  in 
the  property  which  was  affected  by  such  lien,^®^  or,  if  it  has  been  sold,  from 
the  proceeds  of  the  sale.  There  seems  some  reason  for  the  rule  laid  down  in 
some  courts  that  liens  procured  through  legal  proceedings  during  the  four 
months'  period  are  not  annulled  so  far  as  they  affect  property  claimed  by  the 
bankrupt  as  exempt,^^  but  in  that  jurisdiction  where  property  is  sold  at  a 
receiver's  sale  the  right  to  exemptions  is  transferred  from  the  property  to  the 
proceeds  and  the  bankrupt  may  claim  his  exemption  in  money,^^  since,  by  § 
67-f,  the  annulment  of  such  liens  is  apparently  for  the  purpose  of  passing  over 
the  property  affected  to  the  trustee  for  the  benefit  of  the  estate,  freed  from 
all  such  incumbrances,  un  the  other  hand  the  provision  referred  to  is  absolute 
in  its  effect ;  all  liens,  etc.,  acquired  through  legal  proceedings  during  the  four 
months'  period  are  annulled  absolutely  and  there  seems  no  good  reason  why 
the  provision  should  not  inure  to  the  benefit  of  the  bankrupt  as  well  as  his 
creditors. ^®^  As  between  incumbered  and  unincumbered  property  exempt  in 
specie,  the  bankrupt  will  be  given  the  unincumbered.  But  where  the  debtor, 
within  four  months  of  the  bankruptcy,  gave  a  mortgage  on  his  stock  in  trade, 
otherwise  exempt,  but  without  specifying  the  exemption,  the  mortgage  is  a 
preference  and  will  not  be  declared  good  to  the  extent  of  the  exemption  allow- 
ance, because  a  claim  to  exemption  is  personal  to  the  bankrupt  and  must  be 


appears  that,  in  the  bankruptcy  proceedings, 
the  debt  of  the  plaintiff  secured  by  said  mort- 
gage was  duly  scheduled,  that  plaintiff  had 
notice  and  appeared,  and  that  the  property 
described  in  his  mortgage  was,  upon  a  hear- 
ing of  plaintiff's  exceptions  thereto,  set  apart 
and  adjudged  to  be  the  homestead  of  defend- 
ant, such  judgment  of  the  bankruptcy  court 
is  conclusive  as  to  the  parties  therein.  Mc- 
Currv  V.  Sledge  (Okla.  Sup.  €t.),  35  Am. 
B.  R.  122,  149  Pac.  1124. 

Eifect  of  setting  aside  homestead  on  lien 
for  purchase  price. —  The  setting  aside  .of  a 
homestead  to  a  bankrupt  does  not  impair  a 
purchase  money  lien  on  the  property,  but 
it  does  present  a  question  of  marshalling  the 
property  so  that  the  homestead  may  be  pre- 
served to  the  bankrupt  if  possible.  Sheridan 
State  Bank  v.  Roav^II  (D,  C,  Ore.),  32  Am. 
B.  R.  747,  212  Fed.  529. 

186.  In  re  Hopkins  (Ref.,  Ala.),  1  Am. 
B.  R.  209;  In  re  Grimes  (D.  C,  N.  Oar.), 
2  Am.  B.  R.  730,  96  Fed.  529;  In  re  Hatch 
(D.  C,  Iowa),  3  Am.  B.  R.  349,  102  Fed. 
280;  In  re  Wells  (D.  C,  Ark.),  5  Am.  B.  R. 
308,  105  Fed.  762:  In  re  Ihirham  (D.  C, 
Ark.),  4  Am.  B.  R.  760,  104  Fed.  231.  But 
see  In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R. 
285,  115  Fed.  906. 

187.  In  re  Orimes  (D.  C,  Ala.),  2  Am. 
B.  R.  730,  96  Fed.  529. 

188.  In  re  Tune    (D.  C,  Ala.).  8  Am.  B. 


R.  285,  115  Fed.  906;  Matter  of  Downing 
(D.  C,  Kv.),  15  Am.  B.  R.  423,  139  Fed. 
590;  In  re  Arnold  (D.  C,  Ky.),  2  Am.  B. 
R.  180,  94  Fed.  1,001. 

189.  McKennev  v.  Chenev,  118  Ga.  387,  11 
Am.  B.  R.  54,  45  S.  E.  433;  In  re  Durham 
(D.  C,  Ark.),  4  Am.  B.  R.  760.  104  Fed. 
231 ;  Powers  Dry  Goods  Co.  v.  Nelson,  10  N. 
Dak.  680,  7  Am.  B.  R.  506,  88  N.  W.  703; 
Jewett  Bros.  v.  Huffman,  14  X.  Dak.  110,  13 
Am.  B.  R.  738,  103  N.  W.  408;  Matter  of 
Snyder  (D.  C,  Pa.),  33  Am.  B.  R.  311, 
216  Fed.  989. 

190.  Matter  of  Haas  (D.  C,  Pa.),  32  Am- 
B.  R.  284,  213  Fed.  694. 

191.  In  re  Beals  (D.  C,  Ind.) ,  8  Am.  B.  R. 
639,  116  Fed.  530;  In  re  Tune  (D.  C,  Ala,), 
8  Am.  B.  R.  285,  115  Fed.  906. 

Annulment  of  Uens. —  In  the  case  of  In  re 
Fort)es  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  355, 
186  Fed.  79,  the  court  said:  "  But  the  provi- 
sions of  section  67  (f)  are  not  limited  to  the 
annulment  of  liens  on  property  that  passes 
to  the  trustee.  They  are  general  and  sweep- 
ing and  apply  to  liens  acquired  through  legal 
proceedings  against  the  bankrupt  during  the 
four  months'  period  prior  to  his  filing  his 
petition  in  bankruptcy."  Citing  Collier  on 
Bankruptcy,  8th  ed.,  p.  161.  The  court  held 
that  upon  the  filing  of  the  petition  in  bank- 
ruptcy an  attachment  lien  which  had  been 
acquired    during    the    four    months'    period 
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made  by  him.^*^  It  has  even  been  held,  on  a  strict  construction  of  §  64-a, 
that  taxes  on  an  exempt  homestead  must  be  paid  out  of  the  general  f  und.^^^ 

g.  Kinds  of  pri^erty  exempt. —  (l)  In  general. —  The  cases  referable  to 
this  subdivision  are  very  numerous.  Where  a  bankrupt  bought  goods,  agreeing 
to  give  security  for  the  same,  and  filed  his  petition  before  doing  so,  he  is  not 
entitled  to  exemptions  in  property  so  obtained.^®*  In  Pennsylvania  the  exemp- 
tion to  a  debtor,  under  the  act  of  1849,  of  ^^  property  to  the  value  of  $300," 
may  not  be  allowed  out  of  the  proceeds  of  property  to  be  subsequently  sold.^®^ 
As  has  already  been  said  the  State  law  governs  as  to  exemptions,  and  this  is 
especially  so  as  to  the  kind  and  amount  of  property  which  is  exempt. ^^ 

(2)  Watches,  wearing  apparel,  implements  of  trade,  and  the  like. — 
A  watch  is  or  is  not  exempt  according  to  the  circumstances  of  the  bankrupt. 
Thus  it  has  been  held  to  be  exempt  where  it  was  necessary  for  the  bankrupt 
to  know  the  time.^®^   It  has  been  held  to  be  both  wearing  apparel,^®*  and  an 


against  property  claimed  by  the  bankrupt  as 
a  homestead  was  dissolved,  and  that  the  bank- 
nipt  was  entitled  to  his  exem,ption. 

Failure  to  claim  in  prior  deed  of  tnist. — 
The  fact  that  a  bankrupt  had  made  a  deed 
of  trust  for  the  benefit  of  creditors,  in  which 
he  did  not  claim  exemptions,  is  not  a  valid 
objection  to  his  claim  in  the  bankruptcy* 
court.  Matter  of  Gorman  (D.  C,  Md.>,  36 
Am.  B.  R.  638,  226  Fed.  361. 

19a.  In  re  SchuHcr  (D.  C,  Wis.),  6  Am. 
B.  R.  278,  108  Fed.  691. 

Sights  of  mortgagee. —  Where  a  mortgagee 
of  property  of  a  bankrupt  exempt  per  ae, 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, asserted  his  rights  as  mortgagee  and 
reduced  the  property  to  possession,  title 
passed  to  him,  and  no  subsequent  act  or 
declaration  of  the  bankrupt,  or  refusal  or 
failure  on  'his  part  to  assert  the  exemption 
can  affect  the  mortgagee's  title,  and  the  trus- 
tee in  bankruptcy  cannot  recover  the  pro- 
ceeds of  the  exempt  property,  although  the 
mortgage  may  be  avoided  as  preferential  as 
to  other  property.  Matter  of  French  ( D.  <?., 
N.  Y.),  37  Am.  B.  R.  289,  231  Fed.  256. 
S«e  alto  cases  under  note  118,  ante, 

193.  In  re  Tilden  (D.  C,  Iowa),  1  Am.  B. 
R.  300,  91  Fed.  500;  In  re  Baker  (Ref., 
Tex. ) ,  1  Am.  B.  R.  526. 

194.  Matter  of  Hennie  (Ref.,  N.  Car.),  17 
Am.  B.  R.  889. 

195.  In  re  Pfeiffer  (D.  C,  Pa.),  19  Am.  B. 
R.  230,  155  Fed.  892. 

196.  In  re  Pfeiflfer  (D.  C,  Pa.),  19  Am.  B. 
R.  230,  155  Fed.  892;  In  re  Sullivan  (C.  C 
A.,  8th  Cir.),  17  Am.  B.  R.  578,  148  Fed.  815; 
Ehiiicaa  v.  Ferguson-McKinney  Dry  Goods  Co. 
(C.  C.  A.,  5th  Cir.),  18  Am.  B.  B.  155,  150 
Fed.  269;  In  re  Wood  (D.  C,  Wis.),  17  Am. 
B.  R.  93,  147  Fed.  877;  McCarty  v.  Coffin 
{C.  C.  A.,  5th  Cir.),  18  Am.  B.  R.  152, 
150  Fed.  307;  In  re  Mullen  (D.  C,  Me.), 
15  Am.  B.  R.  275,  140  Fed.  206.  See  Am. 
B.  R.  Dig.  §  962. 

Sight  under  New  York  Code  of  Civtl  Pro- 
cedure, §  1391. —  The  exemption  created  by 
aecUon  1391  of  the  New  York  Code  of  Civil 


Procedure  is  a  qualified  one,  inasmuch  as  it 
is  limited  and  indefinite,  and  where  a  debtor 
has  property  of  tha.t  character  of  greater 
value  than  $250,  the  exemption  of  any  par- 
ticular property  and  what  property  is  de- 
pendent upon  his  election  as  to  the  particular 
property  that  may  be  retained  by  him.  Mat- 
ter of  French  (D.  C,  N.  Y.),  37  Am,  B.  R. 
289,  231  Fed.  255. 

Earnings;  proceeds  of  milk^ — The  proceeds 
^of  milk  delivered  to  a  condensary  by  an  un- 
married farmer  working  a  rented  farm  are 
not  **  earnings  **  and  exem,pt  under  section 
2463  of  the  Code  of  Civil  Procedure  which 
provides  that  proceedings  supplementary  to 
execution  cannot  reach  "  the  earnings  of  the 
judgment  debtor  for  his  personal  services, 
rendered  within  the  sixty  days,  next  Defore 
the  institution  of  the  special  proceeding," 
etc.  Matter  of  French  (D.  C,  N.  Y.),  37 
Am.  B.  R.  289,  231  Fed.  255. 

197.  Sellers  v.  Bell  (C.  C.  A.,  5th  dr.), 
2  Am.  B.  R.  529,  94  Fed.  801 ;  In  re  Osbom 
(D.  C,  N.  Y.),  5  Am.  B.  R.  Ill,  104  Fed.  780; 
In  re  Goller  (D.  C,  Mass.),  7  Am.  B.  R.  131, 
111  Fed,  503;  In  re  Everleth  (D.  C,  Vt.), 
12  Am.  B.  R.  236,  129  Fed.  620.  In  the 
above  case  it  was  held  that  the  bankrupt's 
watch  was  not  exempt  where  he  had  a  clock 
in  his  barbeir  shop. 

198.  In  re  Jones  (D.  C,  Wis.),  3  Am.  B. 
R.  259.  97  Fed.  773;  In  re  Caswell  (Ref., 
R.  I.),  6  Am.  B.  R.  718.  Contra:  In  re  Turn- 
bull  (Ref.,  Mass.),  5  Am.  B.  R.  231;  In  re 
Everlflth  (D.  €.,  Vt.),  12  Am.  B.  R.  236, 
129  Fed.  620;  MaUer  of  Henry  (Ref.,  Ohio), 
14  Am.  B.  R.  62. 

But  in  Delaware  a  gold  watch,  a  watch 
chain,  cuflf  links,  two  watch  fobs,  a  gold  ring, 
a  gold  ring  with  diamond  setting,  a  gold 
ring  with  sapphire  setting,  a  pearl  scarf  nin, 
a  ruby  scarf  pin,  and  a  set  of  shirt  studs, 
of  the  aggregate  value  of  $444.50,  have  been 
held  to  be  wearing  apparel.  In  re  Evans  & 
Co.  (D.  C,  Del.),  19  Am.  B.  R.  752,  158  Fed. 
153. 

Under  the  Massachusetts  statute,  a  watch 
is  not  part  of  the  necessary  wearing  apparel 
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implement  of  trade. ^^  Even  a  diamond  stud  has  been  declared  exempt,  though 
this  case  would  seem  treacherous  authority.^^  The  question  of  whether  or 
not  jewelry  will  be  regarded  as  wearing  apparel  will  depend  upon  whether  or 
not  it  was  acquired  and  used  as  ornamental  apparel  or  was  acquired  and  kept 
as  an  investment  of  values,  as  a  matter  of  business. ^^  The  tools  and  implements 
of  a  bankrupt's  trade  are  exempt  in  most  of  the  States  ;^^  so  are  his  household 
furniture  and  wearing  apparel  to  limited  amounts.^^  A  seat  in  a  stock 
exchange  is  not  exempt  unless  made  so  by  statute.*^  In  Vermont,  an  unbroken 
horse  is  so  far  a  domestic  animal  as  to  be  exempt  ;^^  but  a  race  horse  is  not.^^ 
In  Pennsylvania  the  proceeds  of  the  sale  of  a  liquor  license  have  been  held  to  be 
exempt.***^  Under  an  exemption  statute  which  exempts  to  every  family  one 
carriage  or  buggy,  it  has  been  held  that  an  automobile  is  exempt,  especially  where 


of  the  debtor,  and  ia  not  exempt.  In  re 
TurnbuU  (D.  €.,  Mass.),  5  Am.  B.  R.  649, 
106  Fed.  667,  affg.  5  Am.  B.  R.  231. 

199.  In  re  Coller  (D.  C,  Mass.),  7  Am.  B. 
R.  131,  111  Fed.  503,  in  which  case  the  watch 
of  a  cabinet  maker,  who,  when  working  out- 
side of  the  factory  of  his  employer,  was  re- 
quired to  keep  the  time  of  himself  and  other 
workmen,  was  held  exempt  as  a  tool  or  im- 
plement of  his  trade. 

900.  In  re  Smith  (D.  C,  Tex.),  3  Am.  B. 
R.  140,  96  Fed.  832. 

901.  In  re  Leech  (C  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  599,  171  Fed.  622;  In  re  Evans 
k  €o.  (D.  C,  Del.),  19  Am.  B.  R.  752,  158 
Fed.  153. 

909.  In  re  Peterson   (D.  C,  Oal.),  2  Am. 

B.  R.  630,  95  Fed.  417;  In  re  Osborn  (D.  C, 
N.  Y.),  6  Am.  B.  R.  Ill,  104  Fed.  780;  In  re 
Robinson   (D.  C,  Idaho),  30  Am.  B.  R.  686 
206  Fed.  176.    See  Am.  B.  R.  Dig.,  §  956. 

In  Vermont  a  candy  stove  and  tools,  etc. 
In  re  Trombly  (Ref.,  Vt),  16  Am.  B.  R.  598, 

In  Maryland  the  tools  and  appliances  used 
by  an  imdertaker  have  been  held  to  be  ex- 
empt. Steiner  v.  Marshall  (C.  C.  A.,  4th 
Cir.),  16  Am.  B.  R.  486,  140  Fed.  710. 

In  Maine  the  canoe  of  a  registered  guide 
was  held  exempt,  but  not  his  rifle.  Matter 
of  Mullen  (D.  C,  Me.),  15  Am.  B.  R.  275, 
140  F^.  206. 

In  Nebraska  the  conveyances  and  equip- 
ment of  a  poultry  dealer  have  been  held  to 
be  exempt.     Matter  of  Ellsworth  Conley  (D. 

C,  Nebr.),  19  Am.  B.  R.  200,  162  Fed.  806. 

In  Idaho,  a  bankrupt  actually  using  tools 
or  implements  pertaining  to  different  trades 
but  within  one  class  may  claim  them  as  ex- 
empt to  the  value  of  $500.  In  re  Robinson 
(D.  0.,  Idaho),  30  Am.  B.  R.  686,  206  Fed. 
176 

In  California  under  subdivision  6  of  sec- 
tion 690  of  the  Code  of  California,  exempting 
"one  dray  or  truck    .    .    .    by  the  use  <rf- 


which  a  .  .  .  drayman  .  .  .  truckman 
.  .  .  haft)itually  earns  his  living,"  an  auto 
truck  should  not  be  exempted  where  it  does 
not  appear  that  the  petitioner  habitually 
used  the  same  in  earning  his  living.  Matter 
of  Schumm  (D.  C,  Cal.),  36  Am.  B.  R.  427, 
232  Fed.  414. 

**  Working  tools." — Milk  cans,  plows,  har- 
*row8,  cultivators,  buzz  saws,  ice  racks,  hay 
racks,  harness  for  team  and  team  <blankets 
are  necessary  "  working  toola  "  for  a  farmer, 
within  the  meaning  of  section  1391  of  the 
New  York  Code  of  Civil  Procedure.  Matter 
of  French  (D.  C,  N.  Y.),  37  Am.  B.  R,  289, 
231  Fed.  255. 

903.  Goods  and  fumitnre  exempt  under 
Washington^  statute. —  Under  section  563, 
paragraph  3,  of  Rem.  &  Bal.  Statutes  of 
Washington,  exempting  "To  each  house- 
holder, one  bed  and  bedding,  and  one  addi- 
tional bed  and  bedding  for  each  additional 
member  of  the  family,  and  other  household 
goods,  utensils  and  furniture  not  exceeding 
$500.00,  coin,  in  value,"  the  particular 
articles  of  property  exempt,  being  named, 
excludes  additional  property  of  the  flame 
class.  Hence,  the  househcdder  in  selecting 
other  goods,  etc.,  to  the  value  of  $500.00  may 
not  include  Ojeds  and  bedding.  Matter  of 
Robinson  (D.  C,  Wash.),  33  Am.  B.  R.  27, 
215  Fed.  662. 

904.  Page  V.  Edmunds,  187  U.  S.  596,  9 
Am.  B.  R.  277,  47  L.  Ed.  318;  In  re  Neimann 
(D.  C,  Wis.),  10  Am.  B.  R.  739,  124  Fed. 

738. 

905.  In  re  Alfred  (Ref.,  Vt.),  1  Am.  B.  R. 
243;  In  re  Grady  (D.  C,  Vt.),  14  Am.  B. 
R.  738,  138  Fed.  935. 

906.  In  re  Libby  (D.  C,  Vt.),  4  Am.  B.  R. 
615,  103  Fed.  776. 

907.  In  re  Olewine  (D.  C,  Pa.),  11  Am. 
B.  R.  40,  126  Fed.  840.  But  see  In  re  Meyers 
(D.  C,  Pa.),  4  Am.  B.  R.  536,  102  Fed. 
869. 
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the  family  has  no  other  carriage.**  Hard  and  fast  rules  are  not  deducible  from 
tfie  cases.    Each  claim  will  be  determined  on  its  own  f acts.*^ 

(3)  Homesteads. —  Here  again  resort  must  be  had  to  the  decisions  of  the 
State  courts.^*  A  homestead  set  off  under  the  State  law  may  be  adopted  by  a 
oourt  of  bankruptcy,^^^  but  a  new  allotment  will  sometimes  be  ordered.^^  A 
baiikrupt  is  not  precluded  from  claiming  a  homestead  as  exempt  from  the 
operation  of  the  bankruptcy  law  merely  because,  prior  to  the  adjudication,  he 
liad  failed  to  designate  a  homestead  under  the  laws  of  the  State,  provided 
that,  after  claiming  it,  he  proceed  under  the  State  law  to  perfect  his  right  within 
a  reasonable  time.^^  It  is  a  common  rule  that  actual  designation  and  occu- 
pancy are  essential  to  the  right  f^*  but  it  seems  a  homestead  may  be  abandoned 
and  one  more  valuable  be  occupied  even  witliin  the  four  months'  period.*^' 

of  homestead  rights  by  the  mortgagor  after 
the  subsequent  mortgage,  cannot  prejudice 
the  mortgagee  in  the  exercise  of  this  right, 
which  may  be  invoked  in  a  miit  to  mare^al 
the  assets  as  to  several  mortgage  liens. 
Moody  &  Son  v.  Century  Savings  BanK,  239 
U.  S.  374,  36  Am.  B.  R.  95,  60  L.  Ed.  336. 

811.  In  re  Hall,  Fed.  Cas.  6,921,  2  Hughes, 
411 ;  In  re  Volger,  Fed.  Cas.  16,986,  2  Hughes, 
297 ;  In  re  Rhodes  (D.  C,  Ohio) ,  6  Am.  B.  R. 
173,  109  Fed.  117. 

212.  In  re  McBryde  (D.  C,  N.  Car.),  3 
Am.  B.  R.  729,  99  Fed.  686. 

Business  homestead  in  Texas. —  Where  a 
bankrupt  makes  a  general  assignment  for  the 
benefit  of  creditors  and  thereafter  fails  to 
use  or  occupy  his  former  place  of  'business, 
as  such,  but  merely  expresses  an  intention 
of  going  into  business  at  his  former  location, 
which  intention  is  unsupported  by  other 
testimony,  such  place  of  business  m-ay  not 
be  exempted  as  a  business  homestead  under 
the  laws  of  Texas.  Matter  of  Martin  (D. 
C,  Texas),  32  Am.  B.  R.  460,  214  Fed.  1012. 

213.  Brandt  v.  Mayhew  (C.  C.  A.,  9th 
Cir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

Homestead  acquired  under  Federal  act. — 
When  a  person  who  has  taken  a  homestead 
makes  final  proof  befk>re  her  death,  and  be- 
comes entitl^  to  a  patent,  her  heirs  under 
section  2448  of  the  tf.  S.  Revised  Statutes, 
take  as  such  heirs  and  not  directly  from  the 
government  under  section  2291  or  as  bene- 
nciaries.  Hence,  the  husband  and  sole  heir 
of  the  owner  of  such  a  homestead  is  entitled 
to  have  it  exempted  upon  his  becoming  a 
bankrupt.  Parmeter  v.  Butler  (C.  C.  A.,  8th 
ar.),  36  Am.  B.  R.  124,  228  Fed.  668. 

214.  In  re  Buelow  (D.  C,  Wash.),  3  Am. 
B.  R.  380,  98  Fed,  86;  In  re  Gibbs  (D.  C, 
Vt.),  4  Am.  B.  R.  619,  103  Fed.  782;  In  re 
Colen  (D.  C,  N.  Dak.),  22  Am.  B.  R.  761, 
171  Fed.  568;  Matter  of  Robinson  (D.  C, 
Wash*.),  33  Am.  B.  R.  27,  215  Fed.  662. 

215.  Huenergardt  v.  Britain  Dry  Goods  Co. 
(O.  O.  A.,  8th  Cir.),  8  Am.  B.  R.  341,  116 
Fed.  31;  In  re  Johnson  (D.  C,  Iowa),  9 
Am.  B.  R.  257,  118  Fed.  312;  In  re  Irvin 
(C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  689,  120 
Fed.  733. 

Under  South  DakoU  statute.— Where  it 
appeared  that  bankrupt,  long  prior  to  bank- 


Patten  V.  Sturgeon  (C.  C.  A.,  8th 
dr.),  32  Am.  B.   R.  250,  214  Fed.  65. 

Automobile. —  Under  the  bankruptcy  act 
and  section  1391  of  the  New  York  Code  of 
Civil  Procedure  providing  that  "working 
tools  and  team,  professional  instruments," 
etc.y  not  exceeding  in  value  $250,  are  exeoipt 
when  owned  by  a  householder,  an  automobile 
owned  by  a  bankrupt  stonecutter  and  not  used 
wholly  in  his  business,  is  not  a  team  or  a 
working  tool,  within  the  meaning  of  the 
statute,  and,  therefore,  is  not  exempt.  Mat- 
ter of  Mills  (D  C,  N.  v.),  35  Am.  B.  R. 
758. 

A  tazicab  is  not  exempt  under  section  690 
of  the  Code  of  Civil  Procedure  of  California. 
Matter  of  Wilder  (D.  C,  CaL),  35  Am.  B.  R. 
319,  227  Fed.  843. 

908.  Thus  see  In  re  Thompson  (D.  C,  Ga.), 
8  Am.  B.  R.  283,  115  Fed.  924. 

"aiO.  In  re  Rhodes    (D.  C,  Ohio),  6  Am. 

B.  XL   173,  109  Fed.  117;   In  re  Tollett   (C. 

C.  A.,  6th  Cir.),  5  Am.  B.  R.  404,  106  Fed. 
866;  In  re  Carmichael   (D.  C.,  Ky.),  5  Am. 

B.  K.  651,  108  Fed.  789;  In  re  Stone  (D.  C, 
Ark-),  8  Am.  B.  R.  416,  116  Fed.  35;  In  re 
Manning  (D.  C,  S-  Car.),  10  Am.  B.  R.  498, 
123  Fed.  180;  In  re  Wilson  (C.  C.  A.,  9th 
Cir.),   10  Am.  B.  R.  622,   123   Fed.  20,  60 

C.  C  A.  100,  aa  to  the  eflfect  of  the  payment 
of  a  mortgage  upon  a  homestead  from  the 
proceeds  of  the  sale  of  the  bankrupt's  grocery 
bufidnefls  shortly  before  bankruptcy;  Matter 
of  Baker  (C.  Cf.  A.,  6th  Cir.),  24  Am.  B.  R. 
411,  182  Fed.  392;  Patten  v.  Sturgeon  (C. 
C.  A.,  8th  Cir.),  2&  Am.  B.  R.  250,  214  Fed. 
65;  Morrow  v.  Zane  ('Mo.  Ct.  of  App.),  185 
Mo.  App.  Ill,  33  Am.  B.  R.  431,  170  S.  W. 
918;  People's  Natl  Bank  v.  Maxson  (Iowa 
Sup.  Ct.),  168  Iowa,  318,  33  Am.  B.  R.  765, 
150  N.  W.  601;  Matter  of  Dean  (D.  C,  Cal., 
Ref.),  34  Am.  B.  R.  156. 

Rights  of  mortgagee. —  The  right  existing 
under  the  provision  of  section  2976  of  the 
Iowa  Code,  that  a  homestead  even  where 
validly  mortgaged  may  be  sold  "only  for  a 
deficiency  remaining  after  exhaustmg  all 
other  property"  covered  by  the  same  mort- 
gage, is  not  strictly  personal  to  the  mort- 
gagors, but  may  be  asserted  by  one  to  whom 
they  have  transferred  an  interest  in  the 
homestead,  such  as  a  mortgagee,  and  a  waiver 


232 


Exemption  of  Bankkufts. 


[§  6- 


But  a  bankrupt  is  not  entitled  to  a  second  homestead.^^*  Under  the  laws  of 
some  States,  the  owner  of  a  homestead  may  change  it,  and  acquire  a  new  one 
equal  to  it  in  value,  if  he  does  so  in  good  faith.^"  Homestead  exemptions  can- 
not be  allowed  in  vacant  property,^^®  or  in  a  house  built  with  funds  derived 
from  goods  not  paid  for.^^^  Where  a  person  is  adjudicated  a  bankrupt  in  one 
State  the  court  may  not  set  apart  to  him  a  homestead  in  lands  of  another 
State,  not  occupied  by  him.^^  To  constitute  a  valid  claim  of  homestead,  there 
must  be  an  occupancy  in  fact,  or  something  equivalent  to  it;  there  must  Iw 
some  positive  indication  of  an  intent  to  actually  occupy  the  premises;  an 
imdefiued  floating  intention  to  occupy  at  some  future  time  is  insufficient,^^ 
Although  occupancy  is  essential  under  most  statutes  to  create  a  homestead 
right,  such  occupancy  may  be  constructive  as  well  as  actual,  and  a  homestead 
being  once  established,  absence  therefrom  is  not  sufficient  to  indicate  abandon- 
ment, unless  it  is  shown  to  be  the  intent  of  the  parties.^^  A  homestejid  is 
not  abandoned  bv  the  removal  of  a  husband  with  his  family  to  another  State, 
when  there  is  an  intention  to  return  and  make  it  their  home.^^  Where  the 
owner  of  a  homestead,  while  indebted,  deeds  it  to  a  third  person  who  agrees 
to  reconvey  to  the  wife  of  the  owner  upon  payment  by  her  of  certain  debts 
and  permits  her  to  remain  in  possession,  the  deed  and  the  contract  to  recon- 
vev  constitute  but  one  transaction,  and  under  the  laws  of  Iowa  the  homestead 


niptcy,  had  determined  to  build  a  home  on 
and  occupy  certain  lands  other  than  the  home 
which  he*  then  occupied,  and,  about  two 
weeks  before  the  filing  of  an  involuntary  peti- 
tion against  him,  moved  upon  the  property 
with  his  family,  in  entire  good  faith,  with- 
out any  intent  to  defraud  his  creditors  and, 
upon  bankruptcy  intervening,  turned  his  old 
homestead  over  to  the  trustee,  held  that  he 
was  entitled  to  have  his  new  home  set  apart 
as  exempt  .under  the  exemption  statutes  of 
South  Dakota,  which  confer  upon  the  debtor 
the  right  to  select  the  property  which  he 
will  retain  as  a  homeatead.  In  re  Carlon 
(D.  C,  S.  Dak.),  27  Am.  B.  R.  18,  189 
Fed.  815. 

£16.  Matter  of  Jeffera  (Bef.,  Ga.),  17  Am. 
B.  R.  368. 

817.  In  re  Remmerde  (D.  C,  Iowa),  30 
Am-  B.  R.  701.  206  Fed.  826. 

218.  In  re  Duerson,  Fed.  Cas.  4,117;  In  re 
Hatch  (Ref.,  Mich.),  2  Am.  B.  R.  36.  As  to 
effect  of  fire  destroying  house  on  farm,  see 
In  ?:e  Thompson  (D.  C,  Wash.),  15  Am.  B. 
R.  283,  140  Fed.  261. 

219.  McGfihan  v.  Anderson  (C.  O.  A.,  4th 
Cir.),  17  Am.  B.  R.  641,  113  Fed.  115;  Can- 
non V.  Dexter,  etc.,  Co.  (C.  C.  A.,  4th  Cir.), 
9  Am.  B.  R.  724,  120  Fed.  659 :  In  re  Schech- 
tcr  (D.  O.,  Col.),  9  Am.  B.  R.  729:  In  re 
Butler  (D.  C,  Oa.),  9  Am.  B.  R.  539,  120 
Fed.  100;  In  re  €ampbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417. 

220.  In  re  Owings  (D.  C,  N^.  Car.),  15 
Am.  B.  R.  472,  140  Fed.  730. 

221.  Cowan  v.  Birchfield  (D.  C,  Ala.),  25 
Am.  B.  R.  293,  180  Fed.  614. 

222.  In  re  Malloy  (O.  C.  A.,  8th  Cir),  26 
Am.  B.  R.  31,  188  Fed.  788;  Matter  of  Crocker 
(D.  C,  Iowa),  33  Am.  B.  R.  293,  217  Fed. 
173. 


Acquiring  other  residence  temporarily; 
renting  homestead  property. —  Under  the  law 
of  Texas,  where  property  has  been  appro- 
priated a'S  a  homestead,  it  will  remain  such 
until  the  owner  voluntarily  changes  its  char- 
acter by  disposing  of  it  or  leaving  it  with 
the  intention  of  not  further  usdng  it  for  that 
purpose,  and  although  the  fact  that  another 
residence  has  been  acquired  may  be  taken 
into  consideration  in  determining  one's  in- 
tention in  leaving  a  homestead,  the  acquisi- 
tion of  amother  residence  for  temporary  occu- 
pancy will  not  operate  as  a  forfeiture  of 
the  original  homestead;  nor  will  the  tempo- 
rary renting  of  it  destroy  its  character  as  a 
homestead.  In  re  Thedford  (D.  C,  Tex.) .  28 
Am.  B.  R.  191. 

Homestead  in  part  of  building;  Iowa  stat- 
ute.—  Under  the  Code  of  Iowa  and  the  State 
decisions  construing  the  same,  a  bankrupt, 
who  six  years  before  had  purchased  a  ^wd- 
story  'Sind!  basement  house,  22  feet  wide  and 
90  feet  long  for  $14,000,  in  which  she  and 
her  children  had  .since  lived,  is  entitled  to  the 
entire  building  and  lot  as  her  homestead, 
although  at  times  she  had  rented  the  first 
floor  and  taken  soYne  roomers  in  the  second 
floor  which  she  occupied  as  a  residence,  where 
it  appeiars  that  the  building  is  neither  so 
arranged  or  constructed  that  it  can  be  parti- 
tioned among  separate  owners  without  dis- 
advantage to  all.  Matter  of  Coles  (D.  C, 
fowa),  35  Am.  B.  R.  339,  224  Fed.  170. 

223.  In  re  Schulz  (D.  C,  Or.),  14  Am. 
B.  R.  317,  135  Fed.  228;  In  re  Thompson 
(D.  C,  Wash.),  15  .\m.  B.  R.  283,  140  Fed. 
251 :  Porter  v.  Chapman,  65  Cal.  365,  4  Pao. 
237;  In  re  Presnall  (D.  C,  Tex.),  21  Am. 
B.  R.  906,  167  Fed.  406. 
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right  was  never  extinguished  and  there  was  no  time  when  creditors  could 
intervene  and  claim  a  right  prior  to  the  homestead.^^  A  bankrupt  may  have 
his  homestead  in  a  store,  but  will  not  be  permitted  to  claim  a  homestead  where 
he  merely  stores  his  goods.^^  And  a  person  may  have  a  homestead  in  a  hotel 
building  where  the  statute  merely  limits  the  value  of  the  homestead  and  not 
the  area.^^^  A  woman,  doing  business  as  a  feme  sole,  though  living  with  her 
husband,  has  been  allowed  a  homestead,^^  and  it  has  been  held  that  a  home- 
stead set  apart  as  alimony  for  the  benefit  of  a  wife  and  child  cannot  be 
distributed  among  her  creditors  in  bankruptcy.^^  Where  a  State  law  exempts 
the  homestead  of  every  family  from  judicial  sale  and  prevents  a  conveyance 
thereof  unless  both  husband  and  wife  join  therein,  the  adjudication  of  the 
wife  as  a  bankrupt  does  not  defeat  the  right  of  the  husband  to  have  the  home- 
stead set  apart  to  him,  although  the  bankrupt  made  no  claim  of  exemption  in 
her  schedules.^^  Under  some  statutes  a  wife  may,  after  bankruptcy  of 
her  husband,  claim  a  homestead  exemption.^^  A  tenant  by  the  curtesy  has 
sufficient  possession  to  sustain  a  homestead,^^  but  not  a  mere  remainderman.^^ 
A  homestead  claim  may  attach  to  the  undivided  interest  of  a  tenant  in  com- 
mon. ^^  A  leasehold  interest  in  land,  together  with  a  storebuilding  and  dwelling 
house  combined,  constructed  upon  the  land  and  occupied  by  the  bankrupt 
and  his  family,  may  be  claimed  as  a  homestead.^''  A  bankrupt's  homestead 
is  exempt  though  it  was  paid  for  with  the  proceeds  of  non-exempt  property. ^^^ 
Crops  on  a  homestead  are  or  are  not  exempt  according  to  circumstances.^^ 
Where  a  bankrupt's  homestead  is  sold  under  foreclosure,  and  a  surplus  remains 
after  payii^  the  mortgage  debt,  the  bankrupt  is  entitled  to  an  exemption 
therein  up  to  the  statutory  limit.^^  Money  realized  from  insurance  arising 
from  exempt  property  is  exempt.^^  It  would  seem  that  the  jurisdiction  of  a 
court  of  bankruptcy  over  homestead  property  extends  even  to  the  sale  of  it 


224.  People's  Xatl  Bank  v.  Moxson  (Iowa 
Sap.  Ct.),  IftS  Iowa,  318,  33  Am.  B.  R.  765, 
150  X.  W.  601. 

TSa.  In  re  Dawley  (D.  €.,  Vt.),  2  Am.  B. 
R.  496.  94  Fed.  795. 

226.  Matter  t)f  Robinson  (D.  C,  Waah.). 
33  Am.  B.  R.  27,  215  Fed.  662. 

227.  Richardson  v.  Woodward  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  94,  104  Fed.  873. 

228.  In  re  Le  Claire  (D.  C,  Iowa),  10  Am. 
B.  R.  733,  124  Fed.  654. 

229.  In  re  Maxson  (D.  C,  Iowa),  22  Am. 
B.  R.  424.  170  Fed.  356. 

230.  Brandt  v.  Mavhew  (C.  C.  A..  9th  Cir.). 
33  Am.  B.  R.  845,  218  Fed.  422. 

231.  In  re  Marquette  (D.  C,  Vt.),  4  Am. 
B.  R.  623,  103  Fed.  117;  In  re  Kanfmann 
(D.  C,   Wis.),  16  Am.  B.  R.  118,  142  Fed. 

808. 

232.  In  re  Fitzsinunonfl,  2  N.  B.  N.  Bep. 
453:  In  re  Sale  (C.  C.  A.,  6th  Cir.),  16  Am. 
B.  R.  235,    143  Fed.  310. 

233.  Siegr  v.  Greene  (C.  O.  A.,  8th  Cir.), 
35  Am.   B.   R.  150,  225  Fed.  955. 

234.  Matter  of  Irving  (D.  C,  Ariz.).  34 
Am.  B.  R.   399,  220  Fed.  969. 

235.  Tn  re  Wood  (D.  C,  Wis.),  17  Am. 
B.  R.  93.  147  Fed.  877;  In  re  Letson   (C.  C. 


A.,  8th  Cir.),  19  Am.  B.  R.  506,  157  Fed. 
78,  holding  that  in  Oklahoma  the  purchase 
of  a  homestead  with  non -exempt  funds  or 
assets  does  not  siibject  it  to  claims  of  cred- 
itors in  bankruptcy. 

236.  In  re  Coif  man   <D.  C,  Tex.),  1   Am. 

B.  R.  530,  93  Fed.  422;  In  re' Hoag  (D.  C, 
Wis.),  3  Am.  B.  R.  290,  97  Fed.  543;  In  re 
Daubner  (D.  C,  Or.'),  3  Am.  B.  R.  368,  96 
Fed.  805.  In  Iowa  crops  grown,  though  not 
reaped,  are  not  exempt.     In  re  Sullivan   (D. 

C.  Iowa),  16  Am.  B.  R.  87,  142  Fed.  620, 
aflfd.  17  Am.  B.  R.  578,  148  Fed.  115. 

Growing  crops. —  When  an  order  is  made 
setting  aside  a  homestead  to  a  bankrupt, 
whether  the  homestead  be  exempt  under  the 
laws  of  the  State  or  under  the  laws  of  the 
United  States,  the  order  of  necessity  carries 
with  it  all  growing  and.  unmatured  crops,  al- 
though they  were  not  scheduled.  Olrnsfed- 
Stevenson  Co.  v.  Miller  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  R.  816,  231  Fed.  69. 

237.  In  re  Barret  (D.  C,  Or.),  16  Am. 
B.  R.  46,  132  Fed.  362. 

238.  First  Xat'l  Bank  v.  Orten  (Okla.  Sup. 
a.),  43  Okla.  325,  33  Am.  B.  R.  108,  142 
Pac.  1096. 
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are  exempt^  although  it  has  a  cash  surrender  value.^^  This  determination  of 
the  Supreme  Court  seems  definitely  to  establish  the  rule  that  if  a  life  insurance 
policy,  or  any  rights  under  it,  are  exempt  under  a  State  law,  such  part  thereof 
as  is  subject  to  the  exemption  remains  to  the  bankrupt  notwithstanding  the 
provisions  of  §  70-a. 

(5)  Pension  money. —  The  Federal  law  protects  pension  money  from 
seizure  by  levy  and  sale;^^  and  the  States  sometimes  protect  it  .after  it  has 
been  transformed  into  other  property .^^  It  is  exempt  everywhere  while  in 
transit  from  the  government  to  the  pensioner,  or  in  the  form  in  which  it  was 
paid  to  him;^^  and  probably  if  it  could  be  traced  into  some  other  kind  of 
property  and  identified,  such  property  would  be  exempt.^^  The  opposite 
rule  pertains,  however,  where  the  pensioner  has  embarked  it  in  business,  or 
where  it  has  been  invested  in  land  from  which  at  the  time  of  his  bankruptcy 
he  has,  through  a  mortgage  thereon,  already  withdrawn  more  than  the  land 
c^st.^^^ 

(6)  Unpaid  purchase  money. —  It  is  sometimes  provided  by  State  law 
that  an  exemption  from  execution  shall  not  extend  to  a  process  issued  upon 
a  demand  for  the  purchase  price  of  the  estate  claimed  as  exempt.^*^  Any 
creditor  of  a  bankrupt  may  avail  himself  of  this  exception.^^  This  decision 
rests  on  a  strict  construction  of  the  law.  The  rule  seems  well  settled  in  those 
States  that  grant  exemptions  in  specie,  pro\dded  the  property  with  taxes  paid, 
is  not  worth  the  amount  allowed. 

IV.  PRACTICE. 

a.  Exemptions  set  off  where  no  trustee  is  appointed. —  A  difficulty  arises  when 


ance  provides  that  if  the  insured  survive 
for  more  than  twenty  years  from  the  date 
of  the  policy  he  shall  receive  an  annuity  of 
$60  during  the  remainder  of  his  life,  and, 
further,  that  upon  the  death  of  the  insured 
at  any  time  during  the  continuance  of  the 
policy  $1,000  shall  be  paid  to  the  wife,  and 
the  law  of  the  State- in  whi<ih  the  insured 
resides  exempts  from  any  claim  of  the  Lus* 
band's  creditors  policies  of  insurance  for  the 
benefit  of  the  wife,  although  paid  for  by  the 
husband,  the  wife  ha«  a  vested  interest  in 
such  policy  and  upon  the  insured  becoming 
bankrupt  his  trustee  is  entitled  only  to  the 
value  of  the  tmnuity  provided  for  and  not  to 
the  entire  present  value  of  the  policy  as 
against  the  wife.  In  re  SchaeffeT  (D.  C, 
Ohio),  26  Am.  B.  R.  340,  188  Fed.  187. 

254.  Holden  v.  vStratton,  108  U.  S.  202,  14 
Am.  B.  R.  94,  49  L.  Ed.  1018,  revg.  7  Am. 
B.  R.  615.  114  Fed.  650.  See  also  Matter  of 
Phelps  (D.  C,  X.  Y.,  Ref.),  15  Am.  B.  R. 
170,  (arising  imder  N.  Y.  Domestic  Relations 
Law,  §  22)  ;  Matter  of  Pfaffinger  (D.  C, 
Kv.).  21  Am.  B.  R.  256,  164  Fed.  526;  In  re 
Whelpley  (D.  G.,  N.  H.),  22  Am.  B.  R.  433, 
169  Fed.'  1019;  In  re  Johnson  (T).  €.;  Minn.), 
24  Am.  B.  R.  277,  176  Fed.  691 ;  In  re  Orear 
(C.  C.  A.,  8tn  €ir.),  24  Am.  B.  R.  343,  178 
Fed.  632. 

255.  U.  S.  R.  S.,  §  4747. 

256.  Thus,  §  1393,  N".  Y.  Code  of  Civil  Pro- 
cedure. 

257.  In  re  Bean  (D.  C,  Vt.),  4  Am.  B.  R. 


53,  100  Fed.  262.  Contra:  In  re  Jones  (D.  C, 
Me. ) ,  21  Am.  B.  R.  536,  166  Fed?  337. 

258.  Yates  County  Nat.  Bank*v.  Carpen- 
ter, 119  K  Y^  550,^23  N.  E.  1108.  But  see 
In  re  Stout  ( D.  C,  Mo.) ,  6  Am.  B.  ft.  605,  109 
Fed.  794. 

259.  In  re  EIlHhorpe  (D.  C,  N.  Y.),  6  Am. 
B.  R.  681;  affd.  8.  c,  7  Am.  B.  R.  18,  111 
Fed.  163. 

2e0.  In  re  Schechter  (D.  C,  Col.),  9  Am. 
B.  R.  729;  Cannon  v.  Dexter  Broom  &  M.  Co. 
(C.  C.  A.,  4tb  Cir.),  9  Am.  B.  R.  724,  120 
Fed.  667,  57  C  C.  A.  327.  See  also  In  re 
Connor,  146  Fed.  908.  In  the  case  of  In  re 
Bailes  (D.  C,  So.  Car.),  23  Am.  B.  R.  789, 
176  Fed.  460,  it  wa*  held  that  a  right  of 
exemption  of  personal  property  cannot  be 
defeated  <by  a  claim  for  a  loan  of  money  with 
which  the  property  claimed  as  exempt  was 
purchased. 

The  Constitution  of  Arkansas.  Article  IX, 
sections  1  and  2,  providing  for  the  allowance 
of  exemptions,  contains  the  proviso^  '*  that  no 
property  shall  be  exempt  from  execution  for 
debts  contracted  for  the  purchase  money 
thereof,  while  in  the  hands  of  the  vendee.** 
Hdlld,  that  bankrupt  was  not  en^itled  to  claim 
exemptions  from  a  stock  of  merchandise  in 
his  possession  at  the  time  of  the  filing  of  the 
petition,  the  purchase  price  of  which  had  i.ot 
been  paid  but  had  been  allowed  as  a  claim 
against  the  estate.  Mullinix  v.  Simon  (C.  C 
A.,  8th  Cir.),  28  Am.  B.  R.  1,  196  Fed.  775. 

261.  In  re  Campbell  (D.  C,  Va.),  10  Am. 
E.  R.  723,  124  Fed.  417. 
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the  bankrupt  claims  exemptions  and  no  creditors  appear  at  the  first  meeting. 
By  General  Order  XV,  a  trustee  may  be  and  usually  is  dispensed  with.  This . 
leaves  the  court  without  the  officer  whose  duty  it  is  to  report  on  and  set  off  the 
exemptions.  It  is  thought  that  in  such  cases  the  judge  or  referee  may  try 
the  validity  of  the  claim*  summarily.  In  some  of  the  districts  this  practice 
is  sanctioned  by  rule.^^  Where  such  a  practice  is  followed,  the  claiming 
bankrupt  should  at  least  be  required  to  file  an  affidavit  giving  facts  in  addition 
to  those  stated  in  his  Schedule  B  (5),  and  such  affidavit  should  show  him 
clearly  entitled  under  the  State  law  to  the  property  claimed. 

b.  Schedules  to  claim  exemptions. —  The  bankrupt  must  in  his  schedules 
show  that  he  is  entitled  to  the  exemptions  which  he  claims.  When  he  has 
done  this,  as  directed  by  the  bankruptcy  act,  the  exemption  must  be  set  apart.*^ 
And  the  fact  that  his  schedules  are  not  filed  for  a  long  time  after  adjudication  ' 
does  not  deprive  him  of  his  right. ^^  The  failure  of  the  bankrupt  to  precisely 
observe  the  requirements  of  "  Schedule  B  (5),"  of  the  forms  in  bankruptcy 
in  making  the  claim  is  not  fatal;  as>  for  instance,  a  failure  to  specifically 
enumerate  the  articles  claimed  as  exempt.'^ 

c.  Amendment  of  schedules  as  to  claim  of  exemptions. —  General  Order  XI 
permits  an  amendment  to  schedules  on  the  application  of  the  bankrupt.  This 
is  sufficient  to  authorize  an  amendment  so  as  to  permit  the  bankrupt  to  claim 
his  exemptions  where  he  has  through  mistake  failed  to  claim  such  exemptions. 
If  he  inadvertently  omits  from  his  schedules  a  valid  claim  of  exemption  an 
amendment  should  be  permitted  upon  satisfactory  proof  of  the  mistake.^^  But 
an  amendment  will  not  be  permitted  where  it  does  not  appear  that  an  error 
or  mistake  was  made,'**^  or  where  its  purpose  is  to  benefit  creditors  who  hold 


SSS.  In  the  Erie  Coimty  District  of  the 
Western  District  of  New  York,  Rule  15  (1) 
provides  as  follows: 

''  I.  Where  there  is  no  trustee  appointed, 
the  exemptions  claimed  hy  the  bankrupt  may 
be  set  off  to  him  at  the  time  the  order  to 
that  effect  is  signed,  and,  in  that  event,  the 
following  clause  shall  be  inserted  in  Form  27 : 

*' '  And  it  appearing  that  the  said  bankrupt 
is  entitled  to  the  ezemptioBS  claimed  in  the 
schedules  accompanying  the  petition  herein, 
it  is  further  ordered  that  the  property 
claimed  in  «aid  schedules,  being  exempt  pur- 
suant to  §  1390  of  the  Code  of  Civil  Pro- 
cedure of  the  State  of  New  Y  ork,  be,  and  the 

same  is  hereby  set  off  to  the  said . . .  r-. 

the  bankrupt.' 

**  Prior  to  asking  for  such  order  the  bank- 
rupt shall  satisfy  the  referee,  by  affidavit  or 
otherwise,  as  to  the  value  of  such  exemptions, 
and  that  he  is  entitled  to  the  same." 

The  court  may  set  off  the  exemptions  where 
no  trustee  has  been  appointed.  In  re  Allen 
&  Co.  (D.  C,  Va.),  13  Am.  B.  R.  618,  134 
Fed.  620;  In  re  Smalley  v.  Langenour,  196 
U.  S.  93,  49  L.  Ed.  400;  In  re  Smith  (D.  C, 
Tex.),  2  Am.  B.  R.  190,  93  Fed.  791. 

2flS.  Lipman  v.  Stein  (C.  C.  A.,  3d  Cir.) ,  14 
Am.  B.  R.  30,  134  Fed.  235;  Sheridan  State 
Bank  v.  Rowell  (D.  C.,  Ga.),  32  Am.  B.  R. 
747,  212  Fed.  529. 


864.  Brandt  v.  Mayhew  (C.  C.  A.,  9th  Cir.), 
33  Am.  B.  R.  845,  218  Fed.  422. 

265.  Burke  v.  Guarantee  Title  &  Trust  Co. 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134  Fed. 
562. 

General  statement. —  Where  the  property  of 
the  bankrupt  consists  of  a  stock  of  merchan* 
disc  it  will  be  sufficient  to  state  in  the 
schedule  that  an  exemption  is  claimed  out 
of  such  goods,  or  out  of  the  proceeds  of  the 
sale  thereof.  In  re  Maynard  &  Co.  (D.  C., 
Ga.),  25  Am.  B.  R.  732,  183  Fed.  823. 

Curing  by  amendment. —  Although  the  pro- 
cedure in  claiming  and/  setting  apart  a  bank- 
rupt's exemption  is  irregular,  it  will  be  ex- 
cused, where  it  entails  no  injury  to  anyone, 
and,,  if  requisite,  may  be  cured  by  amendment. 
In  re  Kelly  (D.  C,  Pa.).  28  Am.  B.  R.  730, 
199  Fed.  984. 

266.  In  re  Tollett  (C.  C.  A.,  6th  Cir.),  5 
Am.  B.  R.  404,  106  Fed.  8665  In  re  Falconer 
(C.  C.  A.,  Sth  Cir.),  6  Am.  B.  R.  557,  110 
Fed.  Ill;  In  re  White  (D.  C,  Pa.),  11  Am. 
B.  R.  656,  128  Fed.  513;  In  re  Duff/  (D.  C. 
Pa.),  9  Am.  B.  R.  358,  118  Fed.  926;  In  re 
Fisher  (D.  C.-Va.),  15  Am.  B.  R.  652,  142 
Fed.  205;  In  re  Maxon  (D.  C.  Iowa),  22  Am. 
B.  R.  24,  170  Fed.  356;  In  re  Goodman  (C.  C. 
A.,  5th  Cir.),  23  Am.  B.  R.  504,  174  Fed.  644. 
See  Am.  Bankr.  Dig.  §  989. 

267.  In  re  Neal  (Ref.,  Ohio),  14  Am.  B.  R. 
550. 
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waivers  of  exemptions  or  to  avoid  a  charge  of  concealment  of  property,^®  or 
^  where  it  is  apparent  that  the  exemption,  if  included  in  the  schedules,  will 
be  of  no  value  to  the  bankrupt  or  his  family.^®®  If  the  claim  was  omitted 
through  inadvertence,  an  amendment  asserting  it  will  usually  be  allowed,  even 
to  reach  property  surrendered  by  one  creditor  to  the  trustee.^^^  The  applica- 
tion for  such  amendment  should  be  seasonably  mada^^  An  amendment  should 
be  permitted  upon  a  proper  showing  if  the  application  was  made  within  a 
reasonable  time  while  the  property  was  still  in  the  hands  of  the  trustee, 
unaffected  by  adverse  rights,^^  and  the  amendment  when  allowe  dmust  relate 
to  conditions  existing  at  the  time  the  imperfect  claim  was  formulated.^^  The 
Federal  courts  are  not  bound  to  follow  the  State  courts  in  the  matter  of  the 
time  of  filing  the  declaration  of  the  claim  of  exemptions,  and  may  allow 
amendment  of  the  claim  after  the  original  schedule  has  been  filed.^* 

d.  Claim  of  specific  property. —  The  claim  must  be  clearly  stated,  especially 
if  of  property  in  specie. ^^  Where  the  State  law  specifies  the  property  which 
may  be  set  apart  as  an  exemption,  the  bankrupt  may  not  claim  and  the 
trustee  may  not  set  apart  a  gross  siun  in  lieu  of  such  exemption;  the  State 
law  must  be  complied  with  and  the  specific  property  must  be  claimed  and 
set  apart.^*^    In  Pennsylvania,  after  a  sale  of  property  not  exempt,  a  bankrupt, 


268.  In  re  Moran  ( D.  C,  Va. ) ,  6  Am.  B.  R. 
472,  105  Fed.  901,  affd.  as  Moran  v.  King  (C. 
C.  A.,  4th  Cir.),  7  Am.  B.  R.  176,  HI  Fed*. 
730;  In  re  Roval  (D.  C,  N.  C),  7  Am.  B.  R. 
106,  112  Fed. "^135. 

269.  In  re  Merry  (D.  C,  Me),  29  Am.  B.  R. 
829,  202  Fed.  51. 

270.  Amendment  to  include  exemption.— 
In  re  Tollett    (C.   C.  A.,  6th  Cir.),  6  Am. 

B.  R.  404,  106  Fed.  866;  In  re  Falconer  (C. 

C.  A.,  8th  Cir.).  6  Am.  B.  R.  557,  110  Fed. 
Ill;  In  re  White  (D.  C,  Pa.),  11  Am.  B.  R. 
556,  128  Fed.  513;  In  re  Kaufman  (D.  C, 
Wis.).  16  Am.  B.  R.  118,  142  Fed.  898:  In  re 
Maxson  (D.  C,  la.),  22  Am.  B.  R.  424,  170 
Fed.  356.  But  in  In  re  Irwin  (C.  C.  A.,  3d 
Cir.),  23  Am.  B.  R.,  487,  174  Fed.  642,  revg. 
22  Am.  B.  R.  166,  177  Fed.  284,  it  has  been 
held  that  after  a  bankrupt  has  been  granted 
a  discharge,  he  may  not  be  allowed'  out  of 
newly  discovered  aasets,  additional  exemp- 
tions sulficient  to  make  up  the  total  exemp- 
tions to  which  he  would  have  been  allowed  in 
the  first  instance. 

In  the  case  of  In  re  Baughman  ( D.  C,  Pa.) , 
25  Am.  B.  R.  167,  183  Fed.  668,  it  was  held 
that  where  a  bankrupt  amended  his  schedules 
so  as  to  withdraw  a  claim  of  exemption  which 
wouM  inure  to  the  benefit  of  an  execution 
creditor,  holding  a  waiver  of  exemption,  the 
effect  will  be  to  withdraw  the  property  from 
the  exemption,  and  it  will  pass  to  the  trustee 
to  be  administered  with  the  assets  of  the 
estate. 

271.  Application  for  amendment  to  be 
seasonably  made. —  In  rer  Vomkerm  (D.  C., 
Pa.),  14  Am.  B.  R.  403,  135  Fed.  447,  where 
the  bankrupt  asked  for  the  privilege  of 
amending  his  schedules  29  days  after  the  sale 
of  all  his  property  by  the  trustee,  and  the 
application  was  denied:  In  re  Wunder  (D.  C, 
Pa. ) ,  13  Am.  B.  R.  701,  133  Fed.  821,  where 


the  application  was  denied  when  made  after 
the  creditors  had  gone  to  the  trouble  and 
expense  of  a  meeting  for  the  purpose  of  pass- 
ing upon  the  advi8a<bility  of  a  sale  and  the 
sale  had  taken  fdace;  In  re  Sharr  (Ref., 
Ohio),  15  Am.  B.  R.  491,  140  Fed.  761,  in 
which  the  referee  denied  the  application  of 
the  wife  of  an  absconding  bankrupt  to  claim 
an  exception,  where  her  husband  had  failed 
to  dk)  so,  appearing  that  she  had  waited  until 
after  the  numerous  creditors  of  her  husband 
Iwid  been  to  th^  expense  of  preserving,  adver- 
tising and  selling  the  property  claimed,  and. 
the  proceeds  of  the  sale  were  in  court;  In  re 
Bumham  (D.  C,  Wash.),  30  Am.  B.  R.  270, 
202  Fed.  762,  citing  text. 

272.  In  re  <Joodman  (C.  C.  A.,  5th 'Cir.), 
23  Am.  B.  R.  504,  174  Fed.  644;  In  re  Irwin 
(€.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  487,  174 
Fed.  642,  in  which  it  was  held  that  an  ap- 
plication to  amend  a  claim  for  exemptions 
should  be  made  within  a  reasonable  time  after 
discovering  the  facts  whieh  wiH  justify  the 
amendment. 

278.  Matter  of  Crum  (D.  C,  Ohio),  34  Am. 
B.  R.  586,  221  Fed.  729. 

274.  Matter  of  Irving  (D.  C,  Ari«.),  34 
Am.  B.  R.  399,  220  Fed.  969. 

275.  In  re  Wilson  (D.  C,  Va.),  6  Am.  B.  R. 
287.  108  Fed.  197. 

276.  State  law  detennines  amount  and 
character.— The  statutes  of  the  State  deter- 
mine the  amount  and  character  of  the  exemp- 
tions and  to  whom  they  are  allowed,  9x>th  as 
to  general  and  special  exemptions;  when  a 
bank  nipt  has  property  which  is  especially 
exempt  when  selected  by  him,  and  other  prop- 
erty subject  to  be  selected  in  lieu  of  home- 
stead, at  the  time  of  the  filing  of  his  petition, 
it  is  his  duty  to  set  out  specifically,  the  arti- 
cles selected,  together  with  his  estimate  of 
the  value  thereof,  separately.    .Matter  of  Mc- 
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even  though  entitled  to  an  exemption  in  cash  in  the  first  instance,  cannot 
assert  his  claim  against  the  cash  proceeds  oi  such  sale.^^  Under  the  laws 
of  that  State  it  is  the  goods,  and  not  the  proceeds  of  their  sale,  that  he  is 
entitled  to.^®  If  the  property  subject  to  exemption  has  been  sold  by  authority 
of  the  court  before  the  bankrupt's  claim  of  the  exemption  had  been  made,  or 
the  time  allowed  for  making  it  has  expired,  the  right  to  its  allowance  is  not 
extinguished,  and  the  bankrupt  may  have  his  exemption  out  of  the  proceeds 
of  the  sale."* 


Clintock  (Ref.,  Ohio),  13  Am.  B.  R.  606,  affd. 
by  district  court;  see  also  In  re  Orovea,  6 
Am.  B.  R.  728,  holding  that  under  the  Ohio 
statute  the  particular  property  selected  as 
exempt  must  *be  described  in  the  schedules; 
a  claim  of  exemptions  in  general  terms  is 
insufficient,  as  simply  ''$500.00  in  lieu  of  a 
homestead,"  unless  at  the  time  of  the  bank- 
ruptcy there  was  cash  in  the  estate. 

In  re  Wunder  (D.  C,  Pa.),  13  Am.  iB.  R. 
701,  133  Fed.  821,  in  which  the  court  said!: 
"  In  order  that  he  may  t>e  allowed  his  claim 
he  must  convply  with  the  r^uirements  of  the 
state  law  as  well  in  regard  to  the  manner  of 
making  the  claim  as  to  the  articles  claimed, 
and  as  to  whether  be  haa  done  this  or  not, 
the  law,  as  construed  4>y  the  highest  court  of 
the  State,  will  be  conclusive.  If  the  bank- 
rupt does  not  comply  with  these  requirements, 
the  property  will. pass  to  the  trustee  to  be 
distributed  among  the  creditors  like  other 
assets  of  the  bankrupt,  and  he  is  deoned  to 
hare  waived  the  right  of  exemption,  unless 
he  asserts  his  claim  at  a  time  long  enough 
before  the  time  of  sale,  to  prevent  a  post- 
ponement of  the  same.  His  right  of  election 
is  gone  if  he  waits  until  the  sale  has  taken 
place.  The  fact  that  he  has  given  notice  in 
his  schedules  filed,  that  he  will  claim  $300 
worth  of  property  to  be  appraised,  will  not 
entitle  him  to  the  amount  of  $300  in  cash  out 
of  the  proceeds  or  to  the  property  of  that 
value,  where  he  hae  not  specified  the  articles 
as  claimed  by  the  State  law."  In  re  Burman 
(D.  C,  Ohio),  15  Am.  B.  R.  463,  140  Fed. 
761;  Matter  of  Neal  (Ref.,  Ohio);  14  Am. 
6.  R.  550,  holding  that  the  bankrupt  in  mak- 
ing his  claim  for  a  homestead,  should  make 
the  claim  for  specified  articles  of  property 
which  he  had  on  hand  at  the  time  of  the 
filing  of  his  petition;  In  re  Duffy  (D.  C., 
Pa.),  9  Am.  B.  R.  358,  118  Fed.  926,  holding 
that  under  the  Pennsylvania  law  the  bank- 
rupt should  set  out  in  his  schedules  the  exact 
property  which  he  elects  to  take  as  exempt. 

277.  In  re  Haskin  ( D.  C,  Pa. ) ,  6  Am.  B.  R. 
485,  100  Fed.  789;  In  re  Manning  (D.  C, 
Pa.),  7  Am.  B.  R.  671,  112  Fed.  948;  In  re 
Stanton  (D.  C,  Pa.),  9  Am.  B.  R.  79,  117 
Fed.  507. 

Suffidency  of  daim. —  Where  bankrupt 
whose  stock  was  under  levy  and  in  the 
custody  of  the  sheriff,  made  his  claim  for 
exemptions  as  follows:  **  Three  hundred  dol- 
lars casfti  from  the  proceeds  as  provided  by 
the  exemption  law  of  Pennsylvania,  or  stock 
to  the  value  of  three  hundred  dollars  to  be 


set  aside  by  the  appraisers,  as  provide  by 
law,"  and  when  the  stock  was  turned  over 
to  the  trustee,  pointed  out  to  the  latter  the 
items  claimed  by  him,  the  trustee  was  justi- 
fied in  setting  apart  the  exemption  claimed 
and  reporting  the  items  and  estimated  value 
thereof  to  the  court,  and  his  report  should 
have  been  confirmed.  In  re  Kelly  (D.  C, 
Pa.),  28  Am.  B.  R.  730,  102  Fed.  747. 

878.  In  re  Donahey  (D.  C,  Pa.),  23  Am. 
B.  R.  796,  176  Fed.  458. 

«79.  Lipnuan  v.  Stein  (C.  C.  A.,  3d  Cir.), 
14  Am.  B.  R.  30,  134  Fed.  235;  In  re  Renda 
(D.  C,  Pa.),  17  Am.  B.  R.  521,  151  Fed.  614, 
holding  that  where  property  which  the  bank- 
rupt has  asked  to  have  set  apart  as  exempt 
is  sold  by  his  receiver  in  baukruptcy  with  lus 
assent,  his  daim  for  exemptions  from  the 
proceeds  of  sale,  if  made  within  the  time 
fixed  by  the  act,  must  be  recognized;  In  re 
LeVay  (D.  C,  Pa.),  11  Am.  B.  R.  114,  125 
Fed.  990,  holding  that  an  exemption  might 
be  allowed  out  of  the  proceeds  of  the  sale 
of  perishable  property,  sold  by  receiver  under 
the  direction  of  the  court. 

Exemptions  from  proceeds  of  sale. —  Where 
the  bankrupt's  property  was  sold  by  order  of 
the  court,  by  a  receiver  appointed  the  day 
after  the  petition  in  bankruptcy  was  filed, 
and  prior  to  the  filing  of  the  schedule  by  the 
bankrupt  and"  on  the  day  of  sale,  or  before 
the  sale  b^an,  he  notified  the  receiver  that  he 
claimed  his  exemption,  and  specified  the  prop- 
erty he  desired  set  apart,  he  was  entitled  to 
claim  his  exemption  from  the  proceeds  of  the 
sale.  In  re  Sloan  (D.  C.,  Pa.),  14  Am.  B.  R. 
435.  135  Fed.  873. 

Under  the  provisions  of  the  General  Code 
of  Ohio  allowing  exemptions  in  lieu  of  home- 
stead to  be  selected  out  of  the  personal  prop- 
erty for  sale,  but  denying  such  exemption 
from  a  judgment  for  the  purchase  price 
of  the  property,  a  bankrupt,  Who  fails  to 
select  property  to  meet  his  claim  of  a  home- 
stead exemption,  but  permits  the  property 
to  be  sold  in  bulk  by  tne  trustee,  is  not  en- 
titled to  exemptions  as  to  claims  for  pur- 
chase price  of  the  property,  but  may  be  al- 
lowed exemptions  as  to  claims  for  money 
borrowed.  Matter  of  Stern  (D.  C,  Ohio), 
30  Am.  B.  R.  694,  208  Fed.  488.  See  Matter 
of  Nunemaker  (D.  €.,  Ohio),  30  Am.  B.  R. 
697,  208  Fed.  491.  In  the  case  of  Matter 
of  Crum  (D.  C,  Ohio),  34  Am.  B.  R.  586, 
221  Fed.  729,  it  was  held  that  the  practice 
of  selling  the  bankrupt's  personal  property, 
when  a  selection  of  exempt  articles  is  not 
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e.  Sale  by  tnutee,  and  exemptions  aut  of  proceeds. —  While,  as  a  rule,  -  the 
trustee  has  no  power  to  sell  the  exempt  property,  he  must  sell  it,^**^  where  it 
is  inseparable  from  other  property,  the  expense  of  sale  to  be  borne  by 
the  general  estate,^^  and  the  bankrupt  is  then  entitled  to  his  pro  rata  of  the 
proeeeds.^®^  Thus,  where  all  of  a  bankrupt's  real  estate  is  covered  by  a  mort- 
gage under  which  the  mortgagee  would  have  the  right  to  sell  and  convey  the 
title  in  fee  discharged  of  any  exemption,  and  the  mortgagee  submits  his  claim 
to  the  bankruptcy  court,  it  may  sell  the  land  and  allot  the  bankrupt  his 
homestead  from  the  proceeds,  but  it  has  no  power  to  order  the  amount  paid  to 
the  mortgagee. ^^  The  bankrupt,  having  made  claim  for  Jhis  exemption  within 
the  time  fixed  by  the  act,  is  not  debarred  because  the  goods  were  sold  with 
his  consent,^**  and  where  an  exemption  will  be  defeated  unless  its  allowance 
be  in  cash  out  of  the  proceeds  of  a  sale,  it  will,  if  practicable,  be  ordered  paid 
out  of  such  proceeds.^^ 

f.  Exceptions  to  trustee's  report. —  (l)  In  general.— The  trustee  first 
determines  what  is  exempt.*^  General  Order  XVII  requires  the  trustee  to 
report  to  the  court  in  twenty  days  after  receiving  notice  of  his  appointment, 
the  articles  set  apart  to  the  bankrupt  as  exempt,  *^  and  any  creditor  may  take 
exceptions  to  the  determination  of  the  trustee  within  twenty  days  after  the 
filing  of  the  report."     This  expressly  authorizes  a  creditor  to  take  exceptions 


rendered  impossible  by  reason  of  liens 
thereon,  and  then  transferring  to  the  bank- 
rupt out  of  the  proceeds  $500  in  lieu  of 
his  homestead  exemption,  is  neither  in  com- 
pliance with  the  Ohio  statute  nor  a  proper 
execution  of  the  Bankruptcy  Act. 

Sale  of  exempt  property  without  notice 
to  bankrupt. —  Where,  prior  to  his  adjudi- 
cation, a  bankrupt  is  aeprived  of  the  pos- 
session of  his  property,  by  a  receiver  of  his 
firm,  appointed  by  a  State  court,  and  the 
trustee  in  bankruptcy  sells  the  property, 
upon  its  tbeing  turned  over  to  him,  without 
notice  to  the  bankrupt  and  without  giving 
him  an  opportunity  to  make  his  selection 
of  exempt  property  before  the  sale,  the 
bankrupt  is  entitled  to  be  paid  his  exemp- 
tions in  cash  from  the  proceeds  of  such  sale. 
In  re  Andrews  v.  Simonds  (D.  C,  Mich.), 
27  Am.  B.  R.  116,  193  Fed.  776;  see  In  re  Zack 
(D.  C,  Pa.),  28  Am.  B.  R.  138,  196  Fed.  909. 

aSO.  In  re  Oderkirk  (D.  C,  Vt.,  4  Am. 
B.  R.  617,  103  Fed.  779. 

281.  In  re  Hopkins  (D.  C,  Vt.),  4  Am. 
B.  R.  610,  103  Fed.  781. 

282.  In  re  Richard  (D.  C,  No.  Car.),  2 
Am.  B.  R.  506,  94  Fed.  633;  In  re  Kane 
(€.  C.  A.,  7th  Cir.),  11  Am.  B.  R.  533,  127 
Fed.  552;  In  re  Le  Vay  (D.  C,  Pa.),  11 
Am.  B.  R.  .114,  125  Fed.  913,  in  which  case 
the  bankrupt  was  permitted  to  share  in  the 
proceeds  of  the  sale  of  perishable  property 
sold  by  a  receiver  under  the  direction  of 
the  court;  In  re  fitein  (D.  C,  Pa.),  12  Am. 
B.  R.  384,  130  Fed.  629,  affd.  14  Am.  B.  R. 
30. 

283.  In  re  Paramore  &  Ricks  (D.  C,  No. 
Car.),  19  Am.  B.  R.  130,  156  Fed.  208. 

284.  In  re  Renda  (D.  C,  Pa.),  17  Am. 
B.  R.  521,  149  Fed.  614. 


285.  In  re  Luby  (D.  C,  Ohio),  18  Am. 
B.  R.  801,  165  Fed.  650;  Matter  of  Haas 
(D.  C,  Pa.),  32  Am.  B.  R.  284,  213  Fed.  694. 

See  also  In  re  Rendar  (D.  C,  Pa.),  17  Am. 

B.  R.  521,  149  Fed.  614;  Lipman  v.  Stein  (C. 

C.  A.,  3d  Cir.),  14  Am.  B.  R.  30,  134  Fed. 
235*;  In  re  Arnold  (D.  C.,'Ga.),  22  Am.  B.  R. 
392,  169  Fed.  1000,  holding  that  where  prop- 
erty set  apart  as  exempt  was  sold  with  the 
bankrupt's  consent  upon  the  agreement  that 
his  exemption  i^ould  be  paid  from  the  pro- 
ceeds of  sale,  and  they  only  bring  66  per 
cent,  of  the  inventory  value,  he  is  only  en- 
titled to  his  pro  rata  part  of  the  proceeds. 

Setting  aside  exemptions  by  referee  upon 
trustee's  refusal  so  to  do;  payment  out  of 
proceeds. —  Where  a  bankrupt  has  complied 
with  section  7-a  (8)  of  the  bankruptcy  act 
by  indicating  in  his  schedule  the  property 
he  selected  to  have  set  apart  to  cover  his  ex- 
emptions, it  is  the  duty  of  the  trustee,  whose 
duties  are  merely  administrative,  to  set  the 
same  aside  for  his  use,  and  upon  the  trustee's 
refusal  so  to  do,  it  is  proper  for  the  referee 
to  award  the  bankrupt  his  exemptions. 
Where  exeraipt  property,  for  which  a  bank- 
rupt has  duly  made  claim,  has  been  con- 
verted and  sold,  the  bankrupt  is  entitled  to 
l)e  allowed  his  exemptions  out  of  the  pro- 
ceeds of  the  sale,  since  property  that  is  ex- 
empt forms  no  part  of  the  bankrupt's  es- 
tate, so  as  to  permit  the  bankruptcy  qourt  to 
acquire  any  right  to  administer  upon  or 
distribute  it.  In  re  Finklestein  (D.  C,  Pa.), 
27  Am.  B.  R.  229,  192  Fed.  738. 

286.  In  re  Friedrich  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  his  report 
should  be  itemized,  In  re  Manning  (D.  C, 
Pa.),  7  Am.  B.  R.  671,  112  Fed.  948. 
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to  the  determination  of  the  trustee.^^  The  determination  of  the  trustee  is 
not  final;  if  exceptions  are  filed  within  twenty  days  the  referee  decides  the 
issue.  Until  exceptions  are  filed  there  is  no  issue.^^  A  creditor  must  file 
his  exceptions  within  twenty  days  after  the  filing  of  the  report;  he  will  not 
be  permitted  to  come  in  after  the  expiration  of  that  time  and  file  objections 
or  add  new  and  additional  grounds  to  those  already  filed.*®®  Where  objections 
are  made  before  the  referee  to  a  bankrupt's  claim  for  exemptions  it  is  proper 
practice  for  the  referee  to  decide  the  question^  and  for  the  unsuccessful  party 
to  take  the  matter  to  the  District  Court.*^ 

(2)  Who  may  take  exceptions;  bight  of  bankbupt. —  The  language 
of  the  General  Order  would  seem  to  indicate  that  only  creditors  may  except 
to  the  report  of  the  trustee  setting  apart  the  bankrupt's  exemptions  and  the 
referee's  action  thereon.  It  may  be  doubted  whether  the  order  should  be 
construed  as  restricting  the  right  of  a  bankrupt  to  take  exceptions  to  the 
determination  of  the  trustee  as  to  his  exemptions.^^  If  it  be  established 
that  the  diity  of  the  tru8tee  in  setting  apart  the  bankrupt's  exemptions  is 
ministerial,  it  would  follow  that  he  would  be  bound  by  the  claim  of  the 
bankrupt,  and  his  report  would  be  conclusive  upon  the  bankrupt  The  General 
Order  indicates  that  the  trustee  is  to  make  a  determination.     The  bankrupt 


«S7.  In  re  Friedrich  (C.  C.  A.,  7th  Oir.), 
3  Am.  B.  R.  801,  100  Fed.  284;  In  re  Smith 
(D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed. 
791;  In  re  White  (D.  C,  Vt.),  4  Am.  B.  R. 
C13,  103  Fed.  774;  McOahan  v.  Anderson 
(C  C.  A.,  4th  ar.),  7  Am.  B.  R.  641,  113 
Fed.  115. 

188.  In  re  CampfeeU  (D.  a,  Va.),  10  Am. 

B.  R.  723,  124  Fed.  417,  holding  that  a 
irustee  in-  setting  apart  property  claimed  »s 
exempt  acta  ministerially,  and  there  is  no 
issue  on  the  question,  whether  the  exemption 
is  properly  allowable,  until  exceptions  are 
filed  to  the  trustee's  report.  In  re  White 
(D.  C,  Vt),  4  Am.  B.  R.  613,  103  Fed.  774; 
In  re  Smith  (D.  C,  Tex.),  2  Am.  B.  R  190, 
93  Fed.  791;  but  the  issue  may  be  certified 
to  the  judge  without  decision.  M^ahan  v. 
Anderson  (C.  C.  A.,  4th  CSr.),  7  Am.  B.  R. 
641,  113  Fed.  115. 

Exceptions  to  be  filed. —  Until  exceptions 
are  filed  to  the  trustee's  report  there  is  no 
issue  on  the  question  whether  the  exemption 
is  properly  allowable     In   re   Campbell    (D. 

C,  Va.),  10  Am.  B.  R.  723,  124  Fed.  417. 
Exceptions  filed  more  than  twenty  days  after 
the  filing  of  the  trustee's  report  must  be 
dismissed.  Matter  of  Amos  (Kef.,  Ga.),  19 
Am.  B.  R.  804.  And  a  failure  to  file  excep- 
tions or  conteet  the  bankrupt's  claim  will  de- 
prive the  creditor  of  his  right  to  reopen  the 
matter.  In  re  Reese  (D.  C,  Ala.),  8  Am. 
B.  R.  411,  116  Fed.  993. 

Necessity  for  notice  to  creditors. — An  ob- 
jection to  a  trustee's  report  refiwing  to  set 
aside  an  exemption  is  only  a  continuation  of 
the  proceeding  initiated  by  making  the  claim 
for  exemption  in  the  schedules,  and  no  notice 
to  creditors  of  a  hearing  before  the  referee 
is  necessary.  Sheridan  6tate  Bank  v.  Rowell 
(D.  C,  Ore.),  32  Am.  B.  R.  747,  212  Fed. 
629. 


889.  In  re  Otton  k  Preston  (D.  C,  Ga.), 
26  Am.  B.  R.  632,  183  Fed.  190;  In  re  Amos 
<D.  C,  Ga.),  19  Am.  B.  R.  804;. Matter  of 
Krecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R. 
172,  229  Fed.  711,  holding  that  the  provision 
as  to  the  time  within  which  exceptions  to  the 
trustee's  report  may  be  taken  is  mandatory 
and  may  not  «be  extended. 

890.  Matter  of  Gorman  (D.  €.,  Md.),  36 
Am.  B.  R.  638,  226  Fed.  361. 

891.  In  re  Ellis  (Ref.,  Ohio),  10  Am.  B. 
R.  764,  in  which  Referee  Remington  very 
»bly  insists  that  General  Order  17  should  not 
be  so  strictly  construed  as  to  preclude  the 
right  of  the  bankrupt  to  take  exceptions  to 
the  trustee'*  determination. 

898.  Trustee  acta  ministerially. —  In  the 
case  of  In  re  Campbell  (D.  C,  Va.),  10 
Am.  B.  R.  723,  124  Fed.  417,  the  court 
said:  ''  But  the  trustee  acts  as  a  mere 
ministerial  agent.  Ordinarily  the  creditors 
do  not  appear  before  the  trustee;  they  are 
allowed  to,  and  I  think  usually  do,  wait  until 
the  report  of  the  trustee  is  filed,  and  then 
they  make  their  objections  by  excepting  to 
the  report.  The  Bankrupt  Act  requires  the 
trustee  to  put  his  own  valuation  on  the  prop- 
erty claimed  as  exempt.  And  unless  the 
bankrupt  should  claim  a  greater  value  than 
the  State  law  allows  him,  the  act  does  not 
seem  to  authorize  the  trustee  to  exercise  any 
discretion.  Having  valued  the  property,  his 
duty  is  to  set  it  apart  and  make  a  report. 
His  action  is  in  no  sense  even  a  quasi-judi- 
cial finding  that  the  exemption  is  properlv 
allowable.  There  i«  no  issue  on  this  question 
until  exceptions  are  filed^to  his  report.  And 
on  that  issue  as  above  stated,  the  bankrupt 
clearly  has  the  affirmative. 
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may  assert  a  claim  of  exemptions  which  does  not  conform  to  the  State  law. 
He  may  assert  a  claim  to  articles  whi#h  are  not  allowable  and  may  claim 
a  greater  value  than  he  is  entitled  to.  Section  47-a  (11)  makes  it  the  duty 
of  the  trustee  to  set  apart  the  bankrupt's  exemptions.  It  is  difficult  to  under- 
stand how  this  may  be  done  without  determining  the  validity  of  the  claim  to 
exemptions  under  the  State  law.  In  performing  this  duty  the  trustee  acts  in 
a  quasi-judicial  capacity.  If  he  denies  the  bankrupt's  right-  to  a  specified 
exemption,  and  refuses  to  set  it  apart,  the  bankrupt  should  be  permitted  as 
a  matter  of  right  to  come  before  the  referee  and  object  to  the  trustee's 
determination. 

(3)  Repokt  and  exceptions  as  pleadings. —  The  exception  to  a  trustee's 
report  is  in  some  sense  a  pleading,  and  the  better  practice  is  to  verify  it, 
although  a  failure  to  verify  would  probably  not  be  fatal.^*^  The  report  of  the 
trustee  and  the  exceptions  of  creditors  constitute  the  pleadings. ^^  It  is  not 
necessary  to  plead  the  exemption  laws  of  the  State,  as  the  Federal  courts  will 
take  judicial  notice  of  the  laws  of  all  the  States.^^ 

g.  Allowance  of  exemptions;  proof  required. —  The  bankrupt  should  show 
by  a  preponderance  of  proof,  that  he  is  entitled  to  the  exemption  where  there 
is  an  issue  on  the  question  as  to  whether  the  exemption  is  allowable.^®^  Although 
a  law  allowing  exemptions  is  always  to  be  construed  liberally  and  in  favor  of 
the  debtor,^^  yet,  the  burden  of  proving  that  property  comes  within  the  list 
of  exemptions  rests  upon  the  claimant.  He  must  bring  himself  and  his  prop- 
erty clearly  within  the  statute.^®  The  bankrupt  is  not. entitled  to  trial  by  jury 
of  the  issues  raised  by  the  exceptions.'^  A  referee's  findings  of  fact  on  a  claim 
to  exemptions  will  not  be  disturbed  unless  palpably  erroneous,*^  but  where  a 
trustee  has  been  dispensed*  with,  the  judge  cannot  review  the  decision  of  the 
referee. ^^  The  bankrupt  having  sold  goods  after  the  filing  of  the  petition 
for  adjudication  and  used  the  proceeds,  the  amoimt  thereof  should  be  deducted 
in  the  allowance  of  his  exemptions.**^  Where,  to  entitle  any  one  to  the  benefits 
of  a  homestead  exemption  statute,  he  is  required  to  cause  "  homestead  "  to  be 
entered  in  the  margin  of  his  record  title  to  the  same,  such  entry  may  not  be 
made  after  the  qualification  of  his  trustee  in  bankruptcy.^^  Where  a  home- 
stead exemption  is  allowed  by  a  State  statute  up  to  a  certain  amount,  and  such 
exemption  is  claimed  in  land  valued  at  more  than  such  amount,  the  bank- 
ruptcy court  has  jurisdiction  to  determine  the  time  and  manner  of  setting 
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apart  the  exemption,  and  may,  if  necessary,  direct  a  sale  of  the  entire  property, 
setting  apart  the  value  of  the  bankrupt's  exemption.*^ 

h.  Costs  and  expenses. —  Costs  may  be  paid  out  of  exempt  property  where 
there  are  no  other  assets.^^  And  if  the  bankrupt  consents  the  costs  and 
expenses  of  administering  his  estate  may  be  paid  out  of  the  exemption  allowed 
to  him,  and  the  creditors  may  not  object  thereto.^^  But  where  all  the  prop- 
erty of  the  bankrupt  estate  is  sold  for  the  purpose  of  converting  into  cash  the 
bankrupt's  homestead  exemption  the  amount  of  the  exemption  should  be  paid 
to  the  bankrupt  without  deduction  of  the  costs  of  administration.*^  Property 
set  apart  to  a  bankrupt  as  an  exemption  forms  no  part  of  the  bankrupt  estate, 
and  the  referee  may  not  diminish  it  by  allowing  commissions,  costs  and 
counsel  fees.***  A  bankrupt  will  be  required  to  deposit  the  amount  of  the 
costs  and  expenses  of  litigation  where,  being  entitled  to  a  homestead,  she  has 
been  granted  an  exemption  in  kind,  and  the  petition  of  the  trustee  to  sell  the 
assets  of  the  estate  has  been  denied.*^ 
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Rafferty,  In-  re,  7  Am.  B.  R.  415,  112  Fed. 
512. 

Remmerde,  In  re,  30  Am.  B.  R.  701,  206 
Fed.  826. 

Seyd^el,  In  re,  9  Am.  B.  R.  255,  118  Fed. 
207. 

Sieg  V.  Greene,  36  Am.  B.  R.  150^  225  Fed. 
955. 

Steele  v.  Buel,  5  Am.  B.  R.  166,  104  Fed. 
968. 

Steele  &  Co.,  In  re,  3  Am.  B.  R.  549,  98 
Fed.  78. 

Sullivan,  In  re,  17  Am.  B.  R.  578,  148 
Fed.  815. 

Tilden,  In  re,  1  Am.  B.  R.  300,  91  Fed.  500. 

KANSAS: 

Grattan  v.  Trego,  34  Am.  B,  R.  889,  225 
Fed.  705. 

Huenergardt  v.  Brittain  Dry  Goods  Co.,  8 
Am.  B.  R.  341,  116  Fed.  31. 

Lynde,  In  re,  17  Am.  B.  R.  906. 

Morse,  In  re,  30  Am.  B.  R.  917,  206  Fed. 
350. 

Parker,  In  re,  1  Am.  B.  R.  708. 

Sherman  v.  Luekhardt,  9  Am.   B.  R.  307. 

KENTXTCKY: 

Baker,  Matter  of,  24  Am.  6.  R.  411,  182 
Fed.  392.    * 

Bartlett,  Matter  of,  36  Am.  B.  R.  348. 

Brown,  Matter  of,  35  Am.  B.  R.  826,  228 
Fed.  533. 

Carmichael,  In  re,  5  Am.  B.  R.  551,  108 
Fed.  789. 

Cheatham,  Matter  of,  31  Am.  B.  R.  520, 
210  Fed.  370. 

Downing,  In  re,  15  Am.  B.  R.  423,  139 
Fed.  690. 

Leech,  In  re,  22  Am.  B.  R.  599,  171  Fed. 
622. 

Pfaffinger,  Matter  of,  21  Am.  B.  R.  265, 
164  Fed.  626. 

Sale,  In  re,  16  Am.  B.  R.  236,  143  Fed. 
310. 

LOUISIANA: 

Bouvillain,  Matter  of.  36  Am.  B.  R.  761. 

Kinder  v.  Trotti,  28  Am.  B.  R.  939,  57  So. 
1005. 

Rosenberg,  Oldstein  Co.,  Matter  of,  37  Am. 
B.  R.  669. 

MAINE: 

Jones,  In  re,  21  Am.  B.  R.  536,  166  Fed. 
337. 

Matter  of  MuWen,  15  Am.  B.  R.  275,  140 
Fed.  206. 

Merry,  In  re,  29  Am.  B.  R.  829,  202  Fed. 
51. 

Pulsifer  v.  Hussev,  9  Am.  B.  R.  657,  97 
Me.  434. 
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UABYLAND: 

Beauchamp,  In  re,  4  Am.  B.  B.  151,  101 
Fed.  106. 

Burdette  ▼.  Jackson,  24  Am.  B.  R.  127, 
179  Fed.  229. 

Gorman,  Matter  of,  35  Am.  B.  R.  638,  226 
Fed.  361. 

Steiner  v.  Marshall,  15  Am.  B.  R.  486,  140 
Fed.  710. 

MASSACHUSETTS: 

Anderson,  In  re,  6  Am.  B.  R.  555,  110  Fed. 
741. 

Collier,  In  re,  7  Am.  B.  K.  131,  111  Fed.  603. 

Eaton  ▼.  Boston  Safe  Deposit  &  Trust  Co., 
36  Am.  B.  R.  701,  240  U.  S.  427. 

Eldredge  v.  Mutual  Life  Ins.  Co.,  32  Am. 
B.  R.  530,  105  X.  E.  361. 

Loveland,  In  re,  27  Am.  B.  R.  765,  192  Fed. 
1005. 

Marshall  Paper  Co.,  In  re,  2  Am.  B.  R.  653, 
95  Fed,  419. 

TumbuU,  In  re,  5  Am.  B.  R.  231,  aifd.  5 
Am.  B.  R.  549,  106  Fed.  666. 

MICHIGAN: 

Andrews  k  Simonds,  27  Am.  B.  R.  116,  193 
Fed.  776. 

Feilbach  Co.  y.  Russel,  37  Am.  B.  R.  285, 
233  Fed.  412. 

Hastings,  In  re,  24  Am.  B.  R.  360,  181  Fed. 
33. 

Hatch,  In  re,  2  Am.  B.  R.  36. 

Hutchinson,  In  re,  28  Am.  B.  R.  405,  197 
Fed.  1021. 

MINNESOTA : 

Freidrich,  In  re,  28  Am.  B.  R,  656,  199 
191  Fed.  31. 

Gregory  Co.  v.  Bristol,  26  Am.  B.  R.  938, 
Fed.  193. 

Johnson,  In  re,  24  Am.  B.  R.  277,  176 
Fed.  591. 

MISSISSIPPI: 

Bundy  &  Co.,  Matter  of,  33  Am.  B.  R.  289, 
218  Fed.  711. 

Kaplan,  Matter  of,  24  Am.  B.  R.  376,  186 
Fed.  242. 

King  V.  Miles,  34  Am.  B.  R.  93,  67  So. 
182. 

Rainwater,  Matter  of,  25  Am.  B.  R.  410. 

MISSOURI: 

Bank  of  Mendon  v.  Mell,  33  Am.  B.  R.  777, 
172  S.  W.  484. 

Host  in,  In  re,  7  Am.  B.  R.  362. 

Lynch,  In  re,  1  Am.  B.  R.  245. 

Miller,  In  re,  1  Am.  B.  R.  647. 

Morrow  v.  Zane,  33  Am.  B.  R.  431,  170 
S.  W.  918. 

Orear,  In  re,  26  Am.  B.  R.  621,  189  Fed. 
888. 

Stout,  In  re,  6  Am.  B.  R.  505,  109  Fed. 
794. 

White,  In  re,  6  Am.  B.  R.  451,  109  Fed. 
635. 


MONTANA: 

Culwell,  In  re,  21  Am.  B.  R.  614,  165  Fed. 
828. 

Lehfeldt,  Matter  of,  35  Am.  B.  R.  716,  225 
Fed.  681. 

Olmsted^tevenson  Co.  ▼.  Miller,  36  Am. 
B.  R.  816,  231  Fed.  69. 

NEBRASKA: 

Chicago,  Burlington  ft  Quincy  R.  R  Co. 
V.  Hall,  30  Am.  B.  R.  619,  229  L.  S.  511. 

Conley,  Matter  of,  19  Am.  B.  R.  200,  162 
Fed.  806. 

Smith  V.  Thompson,  32  Am.  B.  R.  165, 
213  Fed.  335. 

Soper,  In  re,  22  Am.  B.  R.  868,  173  Fed. 
116. 

NEW  HAMPSHIRE : 

Whelpley,  In  re,  22  Am.  B.  R.  433,  169 
Fed.  1019. 

NEW  JERSEY: 

Demarest,  In  re,  6  Am.  B.  R.  232,  110  Fed. 
638. 

Elkin,  Matter  of,  34  Am.  B.  R.  134,  218 
Fed.  971. 

Wishnefsky,  In  re,  24  Am.  B.  R.  798,  181 
Fed.  896. 

NEW  YORK: 

Baudouine,  In  re,  3  Am.  B.  R.  57,  96  Fed. 
536. 

Collins,  Matter  of,  32  Am.  B.  R.  431,  213 
Fed.  543. 

Ellithorpe,  In  re,  6  Am.  B.  R.  681. 

Ellithorpe,  In  re,  7  Am.  B.  R.  18,  HI  Fed. 
163. 

Exum,  Matter  of,  31  Am.  B.  R.  691,  209 
Fed.  716. 

French,  Matter  of,  37  Am.  B.  R.  289,  231 
Fed.  255. 

Harrington,  In  re,  29  Am.  B.  R.  666,  200 
Fed.  1010. 

Lewensohn,  In  re,  3  Am.  B.  R.  594,  99 
Fed.  73. 

Mertens,  In  re,  12  Am.  B.  R.  712,  131 
Fed.  972. 

Mills,  Matter  of,  35  Am.  B.  R.  758. 
.    Osborn,  In  re,  5  Am.  B.  R.  Ill,  104  Fed. 
780. 

Phelps,  Matter  of,  15  Am.  B.  R.  170. 

Sapiro,  In  re,  1  Am.  B.  R.  296,  92  Fed. 
340. 

Stokes,  In  re,  4  Am.  B.  R.   560. 

Wilcox,  In  re,  6  Am.  B.  R.  362,  109  Fed. 
628. 

NORTH  CAROLINA: 

Ansley  Bros.,  In  re,  18  Am.  B.  R.  457, 
153  Fed.  983. 

Arrington  v.  Arrington,  10  Am.  B.  R.  103, 
131  N.  E.  143. 

Blanchard,  In  re,  20  Am.  B.  R.  417,  161 
Fed.  793. 

Blanchard  &  Howard,  In  re,  20  Am.  B.  R. 
422,  161  Fed.  797. 

Dingerhoef  Bros.,  In  re,  6  Am.  B.  R.  242, 
109  Fed.  866. 
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Dnguid,  la  re»  3  Am.  B.  R.  794,  100  Fed. 
274. 

£vans.  In  re,  8  Am.  B.  R.  730,  116  Fed. 
909. 

Floyd  &  Co.,  In  re,  18  Am.  B.  R.  827,  154 
Fe<L  767. 

Fowler  ft  Co.,  In  re,  16  Am..B.  R.  580,  145 
Fed.  270. 

Grartner  Hancock  Lumber  Co.,  In  re,  22 
Am.  B.  R.  898,  173  Fed.  153. 

Girimes,  In  re,  2  Am.  B.  R.  160,  94  Fed. 

8oo; 

Grimes,  In  re,  2  Am.  B.  R.  730,  96  Fed. 
529. 

Grimefl,  In  re  (II),  2  Am.  B.  R.  610. 

Harrell,  Matter  of,  34  Am.  B.  R.  809,  222 
Fed.   160. 

Uennis,  Matter  of,  17  Am.  B.  R.  889. 

Humphreys,  Matter  of,  34  Am.  B.  R.  655, 
221  Fed.  997. 

McBryde,  In  re,  3  Am.  B.  R.  729,  99  Fed. 
686. 

Monroe  ft  Co.,  In  re,  19  Am.  B.  R.  255,  156 
Fed.  216. 

Owings,  In  re,  15  Am.  B.  R.  472,  140  Fed. 
30. 

Paramore  ft  Ricka,  In  :e,  19  Am.  B.  R. 
126,  130,  156  Fed.  208. 

Richard,  In  re,  2  Am.  B.  R.  506,  94  Fed. 
633. 

Royal,  In  re,  7  Am.  B.  R.  106,  112  Fed. 
135. 

Seabolt,  In  re,  8  Am.  B.  R.  57,  113  Fed. 
766. 

Shrimer,  Matter  of,  36  Am.  B.  R.  404, 
228  Fed.  794. 

Steed  ft  Curtis,  In  re,  6  Am;  B.  R.  74, 
107  Fed.  682. 

Stevenson  ft  King,  In  re,  2  Am.  B.  R.  230, 
93  Fed.  789. 

Walcott,  In  re,  15  Am.  B.  R.  386,  140  Fed. 
460. 

Wilson,  In  re,  4  Am.  B.  R.  260,  101  Fed. 
571. 

Woodward,  In  re,  2  Am.  B.  R.  692,  95  Fci. 
955. 

XORTH  DAKOTA: 

Cohn,  In  re,  22  Am.  B.  H.  761,  171  Fed. 
568. 

First  Nat.  Bank  v.  Lee,  34  Am.  B.  R.  655, 
141  N.  W.  716. 

Jewett  T.  Huffman,  13  Am.  B.  R.  738, 
14  N.  Dak.  110. 

Leslie  Paper  Co.  v.  Wheeler,  32  Am.  B.  R. 
688,  137  N.  W.  412. 

Malloy,  In  re,  26  Am.  B.  R.  31,  188  Fed. 
788. 

Northern  Shoe  Co.  y.  Cecka,  28  Am.  3.  R. 
935,  135  N.  W.  177. 

Parmeter  v.  Butler,  36  Am.  B.  R.  124. 

Powers  Dry  Goods  Co.  y.  Nelson,  7  Am. 
B.  R.  506,  10  N.  Dak.  580. 

OHIO: 

Beider,  In  re,  17  Am.  B.  R.  985. 

Berman,  In  re,  15  Am.  B.  R.  463,  140 
Fed.  761. 


Crum,  Matter  of,  34  Am.  B.  R.  586,  221 
Fed.  729. 

Ellis,  In  re,  10  Am.  B.  R.  754. 

Fletcher,  Matter  of,  16  Am.  B.  R.  491. 

Oilea,  Matter  of,  19  Am.  B.  R.  306,  158 
Fed.  596. 

Groves,  In  re,  6  Am.  B.  R.  728. 

Henry,  Matter  of,  14  Am.  B.  R.  362. 

Luby,  In  re,  18  Am.  B.  R.  801,  155  Fed. 
659. 

McClintock,  Matter  of,  13  Am.  B.  R.  606. 

Neal,  Matter  of,  14  Am.  B.  R.  550. 

Nunemaker,  Matter  of,  30  Am.  B.  R.  697, 
208  Fed.  491. 

Parschen,  In  re,  9  Am.  B.  R.  389,  119 
Fed.  976. 

Rhodes,  In  re,  6  Am.  B.  R.  173,  109  Fed. 
117. 

Schaefer,  In  re,  26  Am.  B.  R.  340,  188 
Fed.  187. 

Sharr,  In  re,  15  Am.  B.  R.  491,  140  Fed. 
761. 

Stern,  Matter  of,  30  Am.  B.  R.'  694,  208 
Fed.  488. 

Strauch,  Matter  of,  31  Am.  B.  R.  36,  208 
Fed.  842. 

OKLAHOMA: 

First  Nat.  Bank  of  Cleveland  v.  Orten,  33 
Am.  B.  R.  108,  142  Pac.  1096. 

Golden  Rule  Mercantile  Co.,  Matter  of,  21 
Am.  B.  R.  397. 

LetsoD,  In  re,  19  Am.  B.  R.  506,  157 
Fed.  78. 

McOurry  v.  Sledge,  35  Am.  B.  R.  122,  149 
Pac.  1124. 

Mathews,  In  re,  20  Am.  B.  R.  369. 

Patten  v.  Sturgeon,  32  Am.  B.  R.  250,  214 
Fed.  65. 

Reed,  Matter  of,  26  Am.  B.  R.  286,  191 
Fed.  920. 

Ruflhmore,  Matter  of,  24  Am.  B.  R.  55. 

OREGON : 

Barrett,  In  re,  16  Am.  B.  R.  46;  132  Fed. 
362. 

Daubner,  In  re,  3  Am.  B.  R.  368,  96  Fed. 
805. 

Schulz,  In  re,  14  Am.  B.  R.  317,  135  Fed. 

228. 

Sheridan  State  Bank  v.  Rowell,  32  Am. 
B.  R.  747,  212  Fed.  529. 

PENNSYLVANIA : 

Alex,  Matter  of,  15  Am.  B.  R.  450,  141 
Fed.  483. 

Baemcopf,  In  re,  9  Am.  B.  R.  133,  117  Fed. 
975. 

Baughman,  In  re,  25  Am.  B.  R.  167,  183 
Fed.  668. 

Black,  In  re,  4  Am.  B.  R.  776,  104  Fed. 
289. 

Bolinger,  In  re,  6  Am.  B.  R.  171,  108  Fed. 
374. 

Booss,  In  re,  18  Am.  B.  R.  658,  154  Fed. 
494. 

Brown,  In  re,  1  Am.  B.  R.  256. 
Brown,  In  re,  4  Am.  B.  R.  46,  100  Fed. 
441. 
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Bumbftugh,  In  re,  12  Ant  B.  R.  204,  128 
Fed.  971. 

Claster  y.  Soble,   10  Am.   B.   R.   446,  22 
Pa.  Super.  Ot.  631. 

Coddmgton,  In  re,  11  Am.  B.  R.  122,  126 
Fed.  891. 

Donahey,   In  re,  23   Am.   B.  R.   796,   176 
Fed.  468. 

Duffv,  In  re,  9  Am.   B.  R.  358,   118   Fed. 
926. 

FinkelBtein,  In  re,  27  Am.  B.  R.  229,  192 
Fed.  738. 

Firat  Nat.  Bank  of  Sayre  v.  Bartlett,  21 
Am.  B.  R.  88. 

Frederick   v.   Metropolitan    Life   Ins.    Co., 
37  Am.  B.  R.  737,  236  Fed.  639. 

Haas,  Matter  of,  32  Am.  B.  R.  284,  213 
Fed.  694. 

Haakin,  In  re,  6  Am.  B.  R.  486,  109  Fed. 
789. 

Highfield,   In   re,   21    Am.   B.  R.   92,    163 
Fed.  924. 

Hoover,*  In  re,  7  Am.  B.  R.  830,  113  Fed. 
136. 

Irwin,  In  re,  22  Am.  B.  R.  166,  177  Fed. 
284. 

Irwin,  In  re,  23  Am.  B.  R.  487,  174  Fed. 
642. 

Jackson,  In  re,  8  Am.  B.  R.  694,  116  Fed. 
46. 

.  Joyce,  In  re,  11  Am.  B.  R.  716,  128  Fed. 
986. 

Kelly,  In  re,  28  Am.  B.  R.  730,  199  Fed. 
984. 

Kolber,  In  re,  27  Am.  B.  R.  414,  193  Fed. 
281. 

Le  Vay,  In  re,  11  Am.  B.  R.  114,  126  Fed. 
990. 

Lenters,  Matter  of,  36  Am.  B.  R.  3,  226 
Fed.  878. 

Leverton,  In  re,   19   Am.   B.  R.   426,    166 
Fed.  925. 

Liby,  Matter  of,  33   Am.   6.  R.   312,   218 
Fed.  90. 

Lipman  v.   Stein,   14   Am.   B.  R.   30,   134 
Fed.  235. 

Lockwood  V.  Exchange  Bank,  10  Am.  B.  R. 
107,  190  U.  S.  294. 

Long,  In  re,  8  Am.  B.  R.  691,  116  Fed. 
113. 

McUlta,    In   re,   26   Am.    B.    R.   480,    189 
Fed.  260. 

MacKissle,  In  re,  22  Am.  B.  R.  817,  171 
Fed.  269. 

Manning,   In   re,   7    Am.   B.   R,    571,    112 
Fed.   948. 

Myers,  In  re,  4  Am.  B.  R.  636,  102  Fed. 
869. 

O'Hara,  In  re,  20  Am.  B.  R.  714,  162  Fed. 
325. 

O'Hara,  In  re,  21  Am.  B.  R.  608,  166  Fed. 
384. 

Page  V.  Edmunds,  9  Am.  B.  R.  277,  187 
U.  S.  696. 

Pears,  In  re,  30  Am.  B.  R.  663,  206  Fed. 
266. 

Pfeiffer,  In  re,  19  Am.  B.  R.  230,  165  Fed. 
892. 

Prince  &  Walter,  In  re,  12  Am.  B.  R.  676, 
131  Fed.  546. 


Renda,    In    re,    17    Am.    B.    R.    621,    149 
Fed.  614. 

Rice,  In  re,  21  Am.  B.  R.  202,  104  Fed. 
589. 

Schafer,  In  re,  18  A^  B.  R.  361,  151  Fed. 
606. 

Shaffer  k  Son,  In  re,  11  Am.  B.  R.  717, 
128  Fed.  986. 

Siskind,  Matter  of,  32  Am.  B.  R.  69. 

Sloan,  In  re,  14  Am.  B.  R.  436,  135  Fed. 
873. 

Snyder,  Matter  of,  32  Am.  B.  R.  500,  216 
Fed.  989. 

Snvder,  Matter  of,  33  Am.  B.  R.  311,  216 
Fed.  989. 

Snyder  v.  Guthrie,  17  Am.  B.  R.  902,  16 
Pa.  Dist.  Ct.  490. 

Staunton,  In  re,  9  Am.  B.  R.  79,  117  Fed. 
507. 

Stein,  In  re,  12  Am.  B.  R.  384,  130  Fed. 
629. 

Suesman,  In  re,  24  Am.  B.  R.  909,  183 
Fed.  331. 

Von  Kerm,  In  re,  14  Am.  B.  R.  403,  135 
Fed.  447. 

White,  In  re,  11  Am.  B.  R.  656,  128  Fed. 
513. 

Wunder,  In  re,  13  Am.  B.  R.  701,  133  Fed, 
821. 

Yeager,  In  re,  26  Am.  B.  R.  51,  182  Fed. 
951. 

Yost,  In  re,  9  Am.  B.  R.  163,  117  Fed. 
792. 

Zack,  In  re,  28  Am.  B.  R.  138,  196  Fed. 
909. 

RHODE  ISLAND: 

Caswell.  In  re,  6  Am.  B.  R.  718. 
Jamieson,  In  re,  6  Am.  B.  R.  601. 

SOUTH  CAROLINA: 

Anderson,  In  re,  4  Am  B.  R.  640,  103  Fed. 
854. 

Bailes,  In  re,  23  Am.  B.  R.  789,  176  Fed. 
460. 

Cannon  v.  Dexter  Broom  ft  Mattresa  Co., 
9  Am.  B.  R.  724,  120  Fed.  669. 

Finklea,  In  re,  18  Am.  B.  R.  738,  153  Fed. 
492. 

McCutchen,  In  re,  4  Am.  B.  R.  81,  100 
Fed.  779. 

MeOahan  y.  Anderson,  7  Am.  B.  R.  641,  113 
Fed.  116. 

McGowan,  In  re,  22  Am.  B.  R.  469,  170 
Fed.  493. 

Manning,  In  re,  10  Am.  B.  R.  498,  123 
Fed.  180. 

SOUTH  DAKOTA: 

Abrams,  Matter  of,  34  Am.  B.  R.  562,  103 
Fed.  271. 

Amundson  v.  Folsom,  33  Am.  B.  B.  318, 
219  Fed.  122. 

Oarlon,  In  re,  27  Am.  B.  R.  18,  189  Fed. 
816. 

Novak,  In  re,  18  Am.  B.  R.  236,  150  Fed 
602. 

Vickerman  &  Co.,  In  re,  29  Am.  R.  R. 
298,  199  Fed.  589. 
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Burnett  &,  Co.,  In  re^  20  Am.  B.  R.  872, 
201  Fed.  162. 

Moore,  In  re,  23  Am.  B.  R.  109,  173  Fed. 
679. 

Tollett,  In  re,  5  Am.  B.  R.  305,  106  Fed. 
425. 

Tollett,  In  re,  5  Am.  B.  R.  404,  106  Fed. 

sea. 

TEXAS: 

Baker,  In  re,  1  Am.  B.  R.  526. 

Bogart  V.  Cowboy  State  Bank  ft  Trust  Co., 
37  Am.  B.  R.  387,  182  S.  W.  678. 

Burow  y.  Grand  Lodge,  13  Am.  B.  R.  542, 
133  Fed.  708. 

Coffman,  In  re»  1  Am.  B.  R.  530,  93  Fed. 
422. 

Duncan  v.  Ferguaon-McKinney  I>ry  Gooda 
Co.,  18  Am.  B.  R.  156,  150  Fed.  269. 

Flannagan,  In  re,  9  Am.  B.  R.  140,  228 
Fed,  339. 

Harrington,  In  re,  3  Am.  B.  R.  639,  99 
Fed.  390. 

McOarty  v.  Coffin,  18  Am,  B.  R.  148,  150 
Fed.  307. 

Martin,  Matter  of,  32  Am.  B.  R.  460,  214 
Fed.  1012. 

Muaaey,  In  re,  25  Am.  B.  R.  91,  179  Fed. 
1007. 

Nicholson,  In  re,  27  Am.  B.  R.  908. 

O'Brien,  In  re,  30  Am.  B.  R.  151,  203  Fed. 
1012. 

Preanall,  In  re,  21  Am.  B.  R.  905,  167 
Fed.  406. 

Rising,  l^latter  of,  27  Am.  B.  R.  519. 

Seedig  v.  Ffrat  Nat.  Bank  of  Ointon,  33 
Am.  B.  R.  99.  168  S.  W.  445. 

Smith,  In  re,  2  Am.  B.  R.  190,  93  Fed.  791. 

Smith  (II),  In  re,  3  Am.  B.  R.  140,  96 
Fed.  832. 

Snllivan  v.  Muaaey,  26  Am.  B.  R.  781, 
184  Fed.  60. 

Thedford,  In  re,  27  Am.  B.  R.  354. 

Thedford,  In  re,  28  Am.  B.  R.  191. 

OTAH: 

Bailey,  In  re,  24  Am.  B.  R.  201,  176  Fed. 
990. 

Southern  Pac.  Co.  v.  I.  X.  L.  Furniture  & 
Carpet  Installment  House,  32  Am.  B.  R.  327, 
140  Pac.  665. 

VERMONT: 

Alfred,  In  re,  1  Am.  B.  R.  243. 

Bean,  In  re,  4  Am.  B.  R.  53,  100  Fed.  262. 

Dawley,  In  re,  2  Am.  B.  R.  496,  94  Fed. 
795. 

Everleth,  In  re,  12  Am.  B.  R.  236,  129 
Fed.  620. 

Gibhs,  In  re,  4  Am.  B.  R.  619,  103  Fed. 
782. 

Gibbs,  In  re,  6  Am.  B.  R.  485,  109  Fed. 
627. 

Gordon,.  In  re,  8  Am.  B.  R.  255,  115  Fed. 
445. 

Grady,  In  re,  14  Am.  B.  R.  738,  138  Fed. 
935. 


'  Hopkins,  In  re,  4  Am.  B.  R.  619,  103 
Fed.  781. 

Libby,  In  re,  4  Am.  B.  R.  615,  103  Fed. 
776. 

Marquette,  In  re,  4  Am.  B.  R.  623,  103 
Fed.  777. 

Mosier,  In  re,  7  Am.  B.  R.  268,  112  Fed. 
138. 

Oderkirk,  In  re,  4  Am.  B.  R.  617,  103  Fed. 
770. 

Powers,  In  re,  1  Am.  B.  R.  432. 

Trombley,  In  re,  16  Am.  B.  R.  598. 

White,  In  re,  4  Am.  B.  R.  613,  103  Fed. 
774. 

VIRGINIA: 

Allen,  In  re,  13  Am.  B.  R.  518,  134  Fed. 
620. 

Barker-Bond  Lumber  Co.  y.  Whaley,  35 
Am.  B.  R.  331,  86  S.  £.  160. 

Batten,  In  re,  22  Am.  B.  R.  270,  170  Fed. 
688. 

Campbell,  In  re,  10  Am.  B.  R.  723,  124 
Fed.  417. 

Fisher,  In  re,  16  Am.  B.  R.  652,  142  Fed. 
205. 

Gamer,  In  re,  8  Am.  B.  R.  263,  115  Fed. 
200. 

Laderburg  v.  Miller,  31  Am.  B.  R.  335, 
210  Fed.  614. 

Moran,  In  re,  6  Am.  B.  B.  472,  106  Fed. 
901. 

Moran  v.  King,  7  Am.  B.  R.  176,  111 
Fed.  730. 

Newberry  Shoe  Co.  v.  Collier,  25  Am.  B.  R. 
130,  68  S.  E.  974. 

Richardson  v.  Woodward,  5  Am.  B.  K.  94, 
104  Fed.  873. 

Sisler,  In  re,  2  Am.  B.  R.  760,  96  Fed. 
402. 

Tobias,  In  re,  4  Am.  B.  R.  555,  103  Fed. 
68. 

Wilson,  In  re,  6  Am.  B.  R.  287,  108  Fed. 
197. 

WASHINGTON: 

Bassett,  In  re,  26  Am.  B.  R.  800,  189  Fed. 
410. 

Buelow,  In  re,  3  Am.  B.  R.  389,  98  Fed.     * 
86. 

Burham,  In  re,  30  Am.  B.  R.  270,  202  Fed. 
762. 

Gerber,  In  re,  26  Am.  B.  R.  608,  186  Fed. 
693. 

Herbold,  In  re,  14  Am.  B.  R.  116. 

Holden,  In  re,  12  Am.  B.  R.  96,  127  Fed. 
980. 

Holden  y.  Stratton,  14  Am.  B.  R.  94,  196 
U.  S.  202. 

Jennings  v.  Stannus  k  Son,  27  Am.  B.  R. 
384,  191  Fed.  347. 

O'Connor,  In  re,  16  Am.  B.  R.  784. 

Phillips,  Matter  of,  31  Am.  B.  R.  597,  209 
Fed,  490. 

Robinson,  Matter  of,  33  Am.  B.  R.  27,  215 
Fed.  662. 

Scheier,  In  re,  26  Am.  B.  R.  739,  188  Fed. 
744. 
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ThomiMon,  In  re,  15  Am.  B.  R.  283,   140 


Smalley  y.  Laugenour,  13  Am.  B.  R.  69d, 
196  U.  8.  93. 

Thomas,  In  re,  3  Am.  B.  R.  99,  96  Fed. 
828. 
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Fed.  251. 

Yungbluth,  Matter  of,  34  Am.  B.  R.  299, 
220  Fed.  110. 

WEST  VIRGINIA: 

Hines,  In  re,  9  Am.  B.  R.  27,  117  Fed. 
790. 

WISCONSIN: 

Allen  V.  Central  Wisconsin  Trust  Co.,  25 
Am.  B.  R.  126,  143  Wis.  381. 

Churchill,  In  re,  29  Am.  B.  R.  153,  198 
Fed.  711. 

EUenbecker,  In  re,  30  Am.  B.  R.  537,  205 
Fed.  396. 


Friedrich,  In  re,  96  Fed.  282,  modified  oo 
appeal  in  3  Am.  B.  R.  801,  100  Fed.  284. 

Uoag,  In  re,  3  Am.  B.  R.  290,  97  Fed.  543. 

Jonee,  In  re,  8  Am.  B.  R.  259,  97  Fed.  773. 

Kaufman,  In  re,  16  Am.  B.  P.  118,  142  Fed. 
896. 

Ma^er,  In  re,  6  Am.  B.  R.  117,  108  Fed. 
599. 

Neimann,  In  re,  10  Am.  B.  R.  739,  124 
Fed.  738. 

Nelson,  In  re,  2  Am.  B.  R.  556,  98  Fed.  76. 

Peterson,  In  re,  1  Am.  B.  R.  254. 

Safad/  Brothers,  Matter  of,  36  Am.  B.  R.  6. 

Schuller,  In  re,  6  Am.  B.  R.  278,  108  Fed. 
591. 

Wood,  In  re,  17  Am.  B.  R.  93,  147  Fed. 
877. 

Zimmerman,  In  re,  30  Am.  B.  R.  361,  202 
Fed.  812. 


SECTION  SEVEN. 


DUTIES  OF  BAHXRUPTS. 

§  7.  Duties  of  bankrupts. —  a.  The  bankrupt  shall  (1)  attend  the 
first  meeting  of  his  creditors,  if  directed  by  the  court  or  a  judgfe 
thereof  to  do  so,  and  the  hearing  upon  his  application  for  a  discharge, 
if  filed;  (2)  fcomply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4) 
execute  and  deliver  such  papers  as  shall  be  ordered  by  the  court;  (5) 
execute  to  his  trustee  transfers  of  all  his  property  in  foreign  coun- 
tries; (6)  immediately  inform  his  tru&tees  of  any  attempt,  by  his 
creditors  or  other  persons,  to  evade  the  provisions  of  this  act,  coming 
to  his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge 
proved  a  false  claim  against  his  estate,  disclose  that  fact  inmaediately 
to  his  trustee;  (8)  prepare,  make  oath  to,  and  file  in  court  within  ten 
days,  unless  further  time  is  granted,  after  the  adjudication,  if  an 
involuntary  bankrupt,  and  with  the  petition  if  a  voluntary  bankrupt, 
a  schedule  of  his  property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a  list  of  his  cred- 
itors, showing  their  residences,  if  known,  if  unknown,  that  fact  to  be 
stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he 
may  be  entitled  to,  all  in  triplicate,  one  copy  of  each  for  the  clerk,  one 
for  the  referee,  and  one  for  the  trustee;  and  (9)  when  present  at  the 
first  meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  submit  to  an  examination  concerning  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  cred- 
itors and  other  persons,  the  amount,  kind,  and  whereabouts  of  his. 
property,  and,  in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate;  but  no  testimony  given  by  him 
shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

Provided y  however,  That  he  shall  not 'be  required  to  attend  a  meet- 
ing of  his  creditors,  or  at  or  for  an  examination  at  a  place  more  than 
one  hundred  and  fifty  miles  distant  from  his  home  or  principal  place 
of  business,  or  to  examine  claims  except  when  presented  to  him,  unless 
ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the 
bankrupt  shall  be  paid  his  actual  expenses  from  the  estate  when  exam- 
ined or  required  to  attend  at  any  place  other  than  the  city,  town  or 
village  of  his  residence. 
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Analogous  proyisions:     In  U.  S.:     Ab  to  (5),  Act  of  1867,  |  14,  R.  S.,  §  5051;  As  to  (8), 
A«t  of  1867,  iS  11,  26,  42   (as  amended  by  Act  of  July  27,  1868),  R.  S.,  §8.5014, 
5015,  5016,  5017,  5020,  5030,  5044;  Act  of  1841,  §  1;  As  to   (9),  Act  of  1867,  §  26, 
R.  S.,  §  5086;  Act  of  1800,  §§  18,  52. 
In  Eng.:    As  to  (8),  Act  of  1883,  §  16;  As  to  (9),  Act  of  1883,  §  17.    See  also  General 
Rules  184  to  189-A,  and  217,  218. 
Cross-references:    To  the  law:    As  to  meetings  of  creditors,  §  55-a. 
Hearings  upon  applications  for  diseharges,  §  14-b. 
Uwful  orders  of  court,  §  1(4),  2(13),   (14),   (15),   (16). 
Examination  of  claims,  §  57. 
Information  as  to  offenses,  §  29. 

Schedules  of  assets,  defbts,  exemptions,  §f  18-a,  39-a(6),  69-a,  70-a. 
Submission  to  examination,  §|  14-b(6),  21,  29,  39-a,  41. 
To  General  Orders:    See  V,  IX,  X,  XI,  XII,  XXII. 
To  Official  Forms:    See  Nos.  1,  14,  28,  29. 


SYNOPSIS   OF   SECTION. 

DUTIES  OF  BANKRUPTS. 

I.  Miscellaneous  Duties,  253. 

a.  Attendance  on  meetings^  253. 

(1)  In  general,  253. 

(2)  Provisions  of  act  of  1867,  263. 

(3)  Presence  of  bankrupt  required,  253. 

(4)  Attendance  at  distance;  expenses,  254, 

(5)  Practice,  264. 

b.  Obedience  to  lawful  orders,  254. 

c.  Ezamination  of  claims  and  notification  of  trustee  of  proof  of  false  dainiSy 

255. 

d.  Execution  and  delivery  of  papers,  256. 

(1)  In  general,  256. 

(2)  Execution  of  necessary  papers  to  pass  title  to  trustee, 

256. 
.   Notification  of  trustee  of  attempt  to  evade  ad,  257. 

n.  Preparation  and  Filing  of  Schedules,  257.  , 

a.  In  general,  257. 

b.  When  to  he  prepared  and  filed,  258. 

c.  By  whom  to  he  prepared  and  filed,  268. 

d.  Punishment  for  failure  to  JHe,  258. 

e.  Use  of  schedules  as  evidence,  259. 

f.  Framing  schedules,  259. 

(1)  In  general,  259. 

(2)  Schedule  of  creditors  and  liabilities,  260. 

(3)  Schedule  of  assets,  261. 

(4)  Claim  of  exemptions,  262. 

(5)  Verification,  263. 

g.  Amendment  of  schedules,  263. 


§7.] 


Miscellaneous  Ditties. 


253 


m.  Public  EzaminatiQa  of  Bankrupt,  264. 

a.  In  general,  264. 

b.  Time  of  examination,  266. 

c.  How  brought  on,  266. 

d.  Method  of  conducting,  266. 

e.  Subject-matter  of  the  examinaiion,  268. 

f .  Unsatisfactory  answers,  269. 

g.  Criminating  questions,  269. 

(1)  In  general,  269. 

(2)  Use  of  testimony  on  examination,  270. 

(3)  Use  of  bankbupts'  books,  271. 
h.  Effect  of  §  U^  (6),  271. 

i.  Effect  of  false  swearing,  272. 

j.  Examination  of  third  'persons y  272. 


I.    MISCBLLANBOUS  DUTIBS 

a.  Attendance  on  meetings. —  (l)  In  genebal. —  The  first  statutory  duty 
of  the  bankrupt  prescrihed  by  this  section  is  to  "  attend  the  first  meeting  of 
his  creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so,  and  the 
hearing  upon  his  application  for  a  discharge,  if  filed.*'  Four  things  should 
be  noted:  (a)  The  bankrupt  is  not  obliged  to  attend  the  first  or  any  other 
meeting  of  creditors,  unless  ordered  to  do  so ;  (b)  if  his  home  or  usual  place 
of  business  is  more  than  one  hundred  and  fifty  miles  from  the  place  of 
meeting,  he  cannot  be  required  to  attend  save  for  cause  shown;  (c)  if  ordered 
to  attend  a  meeting  other  than  in  the  place  of  his  residence,  he  is  entitled 
to  actual  expenses  out  of  the  estate;  and  (d)  that,  none  of  these  limitations 
seeming  to  apply  to  a  hearing  on  discharge;  he  must  attend  such  a  hearing, 
wherever  it  is  and  at  his  own  expense,  even  though  not  ordered  to'  do  so.^ 

(2)  Pbovisions  of  act  of  1867. —  There  was  no  like  clause  in  the  act 
of  1867.  Under  the  former  law,  it  was  held  that,  in  the  absence  of  an  order 
to  attend,  the  bankrupt  might  stay  away  f  and  that,  for  sickness  or  other  good 
cause,  he  might  be  excused  f  but  that  he  must,  when  ordered,  attend  a  meeting 
called  to  consider  a  proposed  composition.* 

(3)  Presence  of  bankrupt  required. —  Under  the  present  law,  it  has 
been  said  that  the  bankrupt  is  required  and  should  be  present  at  the  fii'st 
meeting  of  the  creditors  to  aid  the  referee  in  assisting  the  creditors.^     The 


1.  Attendance  at  hearing  on  discharge.— 
In  Matter  of  Carle  (D.  C,  €al.),  33  Am. 
B.  R.  502,  217  Fed.  688,  it  was  held  that  a 
bankrupt  might  not  avoid  attendance  at  the 
hearing  upon  his  application  for  a  discharge 
by  removing  from  the  district  pending  bank- 
mptcy  proceedings,  and  that  this  would  be 
so  even  if  the  provision  that  a  bankrupt  may 
not  be  required  to  attend  at  a  place  more 
than  150  miles  from  his  home  or  place  of 
business  did  apply  to  applications  for  a  dis- 
charge. In  re  banker  (D.  C.  Pa.),  15  Am. 
B.  R.  109,  138  Fed.  852,  auoting  this  para- 
graph with  approval,   ana  holding  that   a 


referee,  if  requested,  must  require  the  attend- 
ance of  the  bankrupt  on  a  hearing  upon  ob- 
jections to  his  discharge.     ^ 

%.  In  re  Dumahaut,  Fed.  Cas.  4,124. 

8.  In  re  Carpenter,  Fed.  Cas.  2,427. 

4.  In  re  Scott  et  al.,  Fed.  Cas.  12,519. 

6.  In  re  Eagles  k  Crisp  (D.  C,  No.  Car.), 
3  Am.  B.  R.  733,  99  Fed.  695.  This  case  is  a 
brief  monograph  on  practice  at  meetings  of 
creditors,  and  the  statement  therein  that  a 
bankrupt  is  required  to  be  present  at  the  first 
meeting,  apparently  whether  ordered  to  do  so 
or  not,  may  be  questioned. 
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bankrupts  presence  is  not  indispensable.*    In  the  case  of  a  bankrupt  eojv 
poration  the  attendance  of  its  officers  may  be  required, '^ 

(4)  Attendance  at  mstance  ;  expenses. —  The  proviso  at  the  end  of 
this  section  does  not  require  the  attendance  of  the  bankrupt  at  a  place  more 
than  160  miles  from  his  home  or  principal  place  of  business,  and  provides 
for  the  pajTuent  of  his  expenses  from  the  estate  when  he  is  required  to  attend 
at  any  place  other  than  the  city,  town  or  village  of  his  residence.  But  where 
the  bankrupt  voluntarily  removes  from  the  district  pending  bankruptcy  pro- 
ceedings this  proviso  does  not  require  the  payment  of  his  expenses,*  or  excuse 
him  from  attendance  at  hearings  on  his  application  for  a  discharge.® 

(5)  Practice. —  By  Form  No.  14,  the  bankrupt  is  at  the  time  of  the 
adjudication  ordered  to  appear  before  referee  on  a  day  certain.  This  in 
actual  practice  should  be  forthwith,  since,  under  the  words  of  the  form  and 
of  General  Order  XII  (1),  there  is  doubt  whether  the  referee  acquires  jurisr- 
diction  until  he  does  so.  In  some  districts,  this  day  is  fixed  as  that  for  the 
first  meeting  of  creditors  and,  if  so,  the  bankrupt  must  attend.  The  more  com- 
mon practice,  however,  is  to  notify  the  attorney  in  charge  to  produce  the 
bankrupt  at  the  time  of  the  first  meeting,  a  practice  somewhat  loose,  as  not 
probably  amounting  to  such  an  order  as  to  require  the  bankrupt's  presence 
under  this  subsection,  or  sufficient  to  predicate  thereon  a  report  for  contempt 
under  §  41-a  (1)  and  b.  If  once  ordered  to  attend  a  meeting,  he  must  attend 
every  continuance  of  the  meeting;  but  a  referee  will  not  permit  the  bankrupt 
to  be  harrassed  by  /•epeated  applications  for  adjournments.  When  the  presence 
of  the  bankrupt  seems  not  likely  to  be  required  at  a  continuance  or  at  subse- 
quent continuances,  he  should  be  excused  and  a  minute  made  of  such  order.*^ 

b.  Obedience  to  lawful  orders. —  The  section  requires  the  bankrupt  to  "  comply 
with  all  lawful  orders  of  the  court.'*  "  Bankrupt "  includes  any  person 
against  whom  a  petition  has  been  filed. ^^  The  moment  a  person  voluntarily 
files  a  petition  in  bankruptcy  he  submits  himself  personally  to  the  juris- 
diction of  the  court  and  becomes  bound  to  obey  its  orders  and  directions,  even 
before  adjudioation.^  It  is  not  for  the  bankrupt  or  his  counsel  to  determine 
whether  the  order  is  lawful.^*  What  are  lawful  orders  depends  on  many 
facts,  such  as  jurisdiction,  and  the  like,  and  such  orders  may  be  concerning 
any  of  the  numerous  acts  which,  under  the  law,  a  bankrupt  and  his  creditors 
or  other  persons  may  be  required  to  do  or  to  refrain  from  doing."  Thus,  the 
court  may  order  a  bankrupt  to  turn  over  to  his  trustee  goods  found  to  be  in 


6.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B.  R. 
6lS,  wherein  the  court  said:  "I  am  of  the 
opinion  that  a  fair  and  reasonable  construc- 
tion of  that  clause  [clause  (1)  of  section  7, 
paragraph  a]  does  not  make  it  mandatory 
or  an  absolute  requirement  of  the  bankrupt 
to  be  present  at  either  the  first  meeting  of 
the  creditors,  or  at  the  hearing  upon  ap- 
plication for  discharge,  unless  directed  by  the 
court  or  a  judge  thereof  to  do  so." 

7.  See  Bankr.  Act,  §  1  (19)  ;  In  re  Alptn 
&  Lake  Cotton  Co.  (D.  C,  Ark.),  12  Am. 
B.  R.  653,  131  Fed.  823. 

8.  In  re  Grovea  (Ref.,  Ohio),  6  Am.  B.  R. 
732. 

9.  Matter  of  Curie  (D.  C,  Oal.),  33  Am. 
B.  R.  602,  217  Fed.  688. 

10.  The  above  suggestions  are  based  on  the 


practice  of  the  Erie  County  IMstrict  of  the 
Western  District  of  New  York. 

11.  Rankr.  Act,  §  1  (4).  In  re  Bromley, 
3  N.  B.  R.  686. 

12.  In  re  Kyler,  Fed.  Cas.  7,966,  2  Ben. 
414;   In  re  Harris,  3  N.  Y.  Leg.  Obs.   162. 

Any  voluntary  appearance  has  been  held 
sufllcient  to  bring  a  person  within  the  jtiris- 
diction  of  the  court.  In  re  Ulrich,  Fed.  Oas. 
14,327,  3  Ben.  365;  In  re  Kirtland,  Fed.  Cas. 
7,861,  10  Blatch.  616. 

13.  U.  S.  V.  Memphis,  etc.,  R.  R.  Co.,  6 
Fed.  238;  Atlantic  Co.  v.  Dittmar  Powder 
Mfg.  Co.,  9  Fed.  317;  Goodyear  v.  Mullee, 
Fed.  Cas.  6,677;  Burr  v.  Kinabaek,  29  Fed. 
432;  Societe  v.  Western  Distilling  Co.,  42 
Fed.  96;  Ullman  v.  Ritter,  72  Fed.  1,000. 

14.  Bankr.  Act,  §  2  (16),  and  discussion 
thereunder,  ante. 
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the  possession  or  under  the  control  of  the  bankrupt  ^'^  But  the  failure  to  turn 
over  property  which  is  not  in  the  bankrupt's  possession  and  over  which  he  has 
no  control,  does  not  constitute  contempt  ;^°  and  he  has  a  right  to  a  hearing 
before  he  can  be  committed  for  contempt."  An  order  will  not  be  granted 
directing  bankrupts  to  turn  over  assets  where  neither  the  report  of  the  com- 
missioner nor  the  proofs  show  accurately  just  what  and  how  much  property 
was  concealed."  If  a  bankrupt  explains  a  discrepancy  as  to  goods  purchased 
by  him  prior  to  his  bankruptcy,  a  summary  order  to  turn  over  such  goods 
should  not  be  granted,"  An  order  stands  until  it  is  modified  or  withdrawn 
by  the  court  ^  even  though  the  court  be  without  jurisdiction.^^  This  may  be 
accomplished  by  a  personal  appearance  and  motion  to  that  end,  or  the  court 
may  act  propria  motu.  It  has  been  held  that  the  order  need  not  necessarily 
be  in  writing;**  indeed,  referees  often  give  oral  directions  to  the  bankrupt 
which,  if  properly  noted  on  their  record  books,  are  as  effective  for  all  purposes 
(including  a  proceeding  to  punish  for  contempt)  as  if  reduced  to  writing  and 
actually  served.  It  is  imder  this  subsection  that  referees  frequently  report 
contempts  growing  out  of  a  bankrupt's  refusal  to  obey  an  order  requiring  the 
surrender  of  money  or  property  in  his  possession.®  Punishment  for  a  reftisal 
to  obey  a  lawful  order  may  be  by  fine  or  imprisonment,  or  by  both.^^  Since 
the  amendatory  act  of  1903,  there  is  a  further  penalty, —  the  refusal  of  a 

discharge.*^ 

c.  Examination  of  clainu  and  notifioation  of  trustee  of  proof  of  false  claims. — 

Subdivisions  3  and  7  of  this  section  should  be  considered  together.  The  former 
makes  it  the  duty  of  the  bankrupt  to  "  examine  the  correctness  of  all  proofs 
of  claims  filed  against  his  estate;"  and  the  latter  requires  him  to  notify  the 
trustee  "  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate."^  The  section  further  limits  this  duty  by  providing  in  the 
proviso  at  the  end  thereof  that  he  shall  not  be  required  "  to  examine  claims 
except  when  presented  to  him  unless  ordered  by  the  court  or  a  judge  thereof  for 
cause  shown."  ^     In  actual  practice,  these  subsections  are  rarely  construed. 


15.  In  re  Purvine  (C.  C.  A.,  6th  Cir.),  2 
Am.  B.  R.  787,  96  Fed.  192;  In  re  Greenberg 
(D.  C,  N.  Y.),  6  Am.  B.  R.  «40,  106  Fed. 
406;  In  re  RoBser  (C.  C.  A.,  8th  Cir.) ,  4  Am. 
B.  R.  153,  101  Fed.  562;  Ripson  Knitting 
Worka  v.  Schrciber  (D.  C,  Wash.),  4  Am. 
B.  R.  299,  101  Fed-  810;  In  re  Schlesinger 
(C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  361,  102 
Fed.  117;  In  re  Wilaon  (D.  C,  Ark.),  8  Am. 

B.  R.  612,  116  Fed.  419;  In  re  Schachter  (D. 

C,  Ga.),  9  Am.  B.  R.  499,  119  Fed.  1,010; 
In  re  Felsoa  (D.  C,  N.  Y.),  10  Am.  B.  R. 
716,  124  Fed.  288;  Schwecr  v.  Brown  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  178,  130  Fed. 
329;  In  re  Averi«k  (D.  C,  Pa),  22  Am. 
B.  R.  618,  170  Fed.  521 ;  Matter  of  Heyman 
(D.  €.,  Pa.),  32  Am.  B.  R.  693,  214  Fed.  491. 

Property  not  part  of  estate. —  No  lawful 
order  can  be  made  for  the  delivery  to  the 
trustee  of  property  not  a  part  of  the  bank- 
rupt's estate.  In  re  Rosser  (0.  C  A.,  8th 
ar.),  4  Am.  B.  R.  153,  101  Fed.  562. 

le.  See  ante,  under  §  2  (16)  "Possibility 
of  performance.** 

17.  See  awte,  under  |  2  (16),  ''Notice  of 
hearing.** 

18*  Matter  of  Kolmanowitz  (D.  C,  N.  Y.), 
32  Am.  B.  R.  210,  211  Fed.  167. 


19.  In  re  Reese  (D.  C,  Pa.),  22  Am.  B. 
R.  521,  170  Fed.  986. 

80.  Worden  v.  Searls,  121  U.  S.  14,  30  L. 
Ed.  853;  Wagner  v.  U.  S.  (C.  C  A.,  6th  Oir), 
4  Am.  B.  R.  596,  104  Fed.  133. 

81.  In  re  Eaton,  51  Fed.  804. 

22.  Bridges  v.  Sheldon,  7  Fed.  45. 

28.  In  re  Wilson  (D.  C,  Ark.),  8  Am.  B. 
R.  612,  116  Fed.  419.  Compare  text  and 
cases  referred  to  under  §§  2  (15),  23-b,  41-a 

(1). 

24.  Bankr.  Act,  J  2  (13)  (15).  See  dis- 
cussion under  such  subsections,  ante. 

85.  See  Bankr.  Act,  §  144)  (6),  post. 

86.  For  proof  and  allowance  of  claims  gen- 
erally, see  discussion  under  Section  Fifty- 
seven  of  this  work. 

27.  Jacobs  V.  United  States  (C.  C.  A.,  Ist 
Cir.),  20  Am.  B.  R.  550,  161  Fed.  694,  hold- 
ing that  in  the  absence  of  evidence  that  the 
defendant  bankrupt  had  neither  examined 
or  approved  claims  filed  against  his  estate, 
they  are  not  competent  as  admissions  on  his 
part  as  to  ownership  or  possession  of  prop- 
erty, and  the  admission  of  such  evidence  was 
erroneous  and  prejudicial. 
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The  importance  of  a  personal  examination  of  all  proof  s  of  claims  by  the  bank- 
rupt is  apparent,  especially  if  he  kept  no  books  or  his  business  records  are 
unreliable.  As  a  rule,  the  bankrupt  sits  by  at  the  call  of  claims  on  the  first 
meeting  and  informs  the  referee  whether  they  are  correct.  He  may,  of  course, 
be  put  on  oath,  if  desired.  He  should  also  be  frequently  consulted  by  the 
trustee  conceminflr  the  correctness  of  claims  subsequently  presented.  At  all 
times  until  his  discharge,  or  until  the  final  closing  of  administration  if  the 
discharge  is  granted  sooner,  it  is  his  duty  to  inform  the  trustee  immediately 
in  case  he  knows  that  a  false  claim  has  been  proven.  There  seems  to  be  no 
penalty,  either  by  contempt  or  as  for  the  commission  of  a  crime,  in  case  the 
bankrupt  fails  to  perform  these  duties.^  He  also  has  sufficient  standing  to 
move  to  expunge  a  false  claim,  though  where  there  is  a  trustee,  the  latter,  as 
the  representative  of  all  the  creditors,  should  do  this.^ 

<J.  Execution  and  delivery  of  papers. — (l)  In  oenerai.. —  Subdivisions  4  and 

5  require  the  bankrupt  "  to  execute  and  deliver  such  papers  as  shall  be  ordered 
by  the  court,"  and  "  to  execute  to  his  trustee  transfers  of  all  his  property  in 
foreign  countries."  Under  the  former  law,  a  formal  assignment  was  given 
the  assignee  (trustee)  by  the  judge  or  register  (referee).^^  This  seems  to  have 
been  for  record  purposes,  a  difficulty  now  met  by  the  requirement  permitting 
the  recording  of  the  order  approving  the  trustee's  bond  in  the  proper  record 
office,^^  and  the  new  subsection  requiring  the  recording  of  a  copy  of  the  adjudi- 
cation.^ No  formal  assignment  is  now  necessary ;  the  assets  of  the  bankrupt 
at  the  time  the  petition  was  filed,  by  operation  of  law,  passing,  as  of  the 
date  of  the  adjudication,  to  the  trustee  subsequently  appointed.^  When,  how- 
ever, the  property  is  subject  to  the  laws  of  another  nation,  a  formal  instru- 
ment, evidencing  the  transfer,  often  becomes  necessary,  and  must  then  be 
executed  by  the  bankrupt.^* 

(2)  Execution  of  necessary  papers  to  pass  title  to  trttstee. —  Under 
the  broad  terms  of  these  subdivisions,  the  court  may  order  the  bankrupt  to 
execute  any  other  papers;  as,  for  instance,  such  consents  as  will  permit  the 
substitution  of  the  trustee  in  a  suit  pending  in  a  State  court.^  Under  the 
present  law,  a  bankrupt  may  be  compelled  to  execute  an  assignment  of  a  liquor 
license,'^  or  to  join  in  a  petition  by  the  receiver  for  a  transfer  of  the  license 
to  the  purchaser  thereof  at  the  receiver's  sale.^*^  He  may  be  required  to  transfer 
his  interest  in  an  insurance  policy,^^  or  to  execute  a  power  of  attorney  to 
exercise  options  under  a  tontine  insurance  policy  at  and  after  the  expiration 


28.  Surely  not  under  §  2(13)  (15),  unless 
there  is  an  order  by  the  court;  nor  under  S 
41-a(l),  for  the  same  reason;  nor  under  § 
29-tb(3),  which  refers  only  to  creditors. 

29.  In  re  Ankeny  (D.  C.,  Iowa),  4  Am.  B. 
R.  72,  100  Fed.  614. 

30.  Act  of  1867,  §  14;  R.  S.  §  5,044. 

31.  Bankr.  Act,  §  21-e. 

32.  Bankr.  Act,  §  47 -c,  added  by  amenda- 
tory act  of  1903. 

33.  See  Bankr.  Act,  §  70-a. 

34.  In  re  Granite  City  Bank  (C.  C  A..  8th 
Cir.),  14  Am.  B.  R.  40*4,  137  Fed.  818,  affg. 
12  Am.  B.  R.  727,  131  Fed.  1004.  Compare 
Qaklev  v.  Bennett,  11  How.  33,  13  L.  Ed. 
593. 

35.  Samson  v.  Burton,  Fed.  Cas.  12.285; 
In  re  Clark,  Fed.  Cas,  2,798;  Clark  v.  Bin- 
ninger,  39  How.  Pr.  363. 


36.  In  re  Fisher  (D.  C,  Mass.),  3  Am. 
B.  R.  406,  98  Fed.  891;  Fisher  v.  Cushman 
(C.  C.  A.,  1st  Cir.),  4  Am.  B.  R.  646,  103 
Fed.  860. 

Necessity  that  license  be  of  benefit  to 
estate. —  Where  licenfling  boards  upon  the  un- 
conditional surrender  of  a  liquor  license 
customarily  grant  a  new  one  in  its  place  and 
refund  part  of  the  fee  paid  for  the  sur- 
rendered licen-se,  the  licensee  may  be  ordered 
to  surrender  his  license  and  assign  his  rights 
in  the  refund  to  his  trustee  in  bankruptcy. 
Matter  of  Beahn-  (D.  C,  Mass.),  32  Am.  B. 
R.  375,  212  Fed.  762. 

37.  Matter  of  Wiesel  &  Knaup  (D.  C, 
Pa.),  23  Am.  B.  R.  69,  173  Fed.  719. 

38.  In  re  Diack  (D.  C.  N.  Y.),  3  Am.  B. 
R.  723,  100  Fed.  770;  In  re  Madden  (C.  C. 
A.,  2d  Cir.),  6  Am.  B.  R.  614,  190  Fed.  348. 
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of  the  tontine  period.^  The  court  may  compel  the  bankrupt  to  execute  such 
papers  as  may  be  necessary  to  transfer  a  seat  in  a  stock  exchanga*^  The  i)ower 
has  been  exercised  to  compel  the  transfer  of  personal  rights  and  privileges, 
such  as  patents  and  trademarks,**  a  license  of  a  stall  in  a  market,*^  and  com- 
missions on  renewal  premuims  of  life  insurance  policies.** 

c.  NotifleatioiL  of  trustee  of  attempt  to  evade  aot. —  Subdivision  6  requires  the 
bankrupt  to  "  immediately  inform  his  trustee  of  any  attempt,  by  his  creditors 
or  other  persons,  to  evade  the  provisions  of  this  act,  coming  to  his  knowledge." 
"  To  evade  the  provisions  of  the  act "  refers  only  to  an  attempted  evasion  within 
the  bankrupt's  knowledge.  If  the  evasion  be  an  accomplished  fact,  that  there 
was  an  attempt  to  evade  would  probably  follow.  It  would  seem,  too,  that  the 
attempt  can  be  predicated  on  acts  antedating  the  filing  of  the  petition,  as  the 
acceptance  of  a  preference  voidable  under  §  60-b,  or  the  completion  of  a  fraudu- 
lent transfer,  with  knowledge  on  the  part  of  the  transferee,  under  §  67-e,  and 
as  well  of  those  that  are  in  the  law  deemed  continuing  as  of  those  actually 
after  the  bankrupt**  There  is,  however,  ho  penalty  for  failure  to  perform  this 
duty.  This  is  unfortunate.  Were  punishment  prescribed  and  enforcement 
against  the  bankrupt's  person  possible,  frauds  on  creditors,  dye  to  evasions 
of  the  provisions  of  the  act,  would  rarely  occur. 


II.    PREPARATION  AND  FILING  OF  SCHEDULES. 

a.  In  general. —  Subdivision  8  of  this  section  provides  for  the  preparation 
and  filing  by  the  bankrupt  of  a  schedule  showing  the  kind  and  value  of  his 
property,  a  list  of  his  creditors  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to.*^  This  provision  as  to  the  filing  of  schedules  is  imperative*^ 
and  one  of  the  most  important  duties  performed  by  a  bankrupt's  attorney 
consists  in  the  preparation  of  his  schedules.  The  form  prescribed*^  is  carefully 
subdivided  and  elaborate  in  its  invitation  to  details.  The  schedules  often 
become  of  vital  importance  when  application  is  made  for  a  discharge,  or  when 
the  discharge  is  pleaded  in  bar  against  a  creditor  at  the  time  of  the  bankruptcy. 
The  necessity  for  careful  investigation  increases  proportionately  to  the  remote- 
ness in  point  of  time  of  the  failure  whence  came  the  debts.  No  voluntary 
petition  should  be  filed  imtil  the  attorney  in  charge  —  by  questioning  and 
investigating  the  books  of  the  debtor,  and  tracing  the  ownership  of,  not  merely 
ordinarv  debts  like  accounts  and  notes,  but  also,  from  an  examination  of  the 


89.  Matter  of  Phelpa  (D.  C,  N.  Y.  Ref.), 
15  Am.  B.  R.  170. 

40.  Matter  of  Hurtburt,  Hatch  &  Go.  (C. 
C.  A.,  2d  CiT.),  13  Am.  B.  R.  50,  135  Fed. 
504;  In  re  Ketcham,  1  Fed.  S40. 

41.  Ager  v.  Murray,  105  U.  S.  126,  131, 
26  L.  Ed.  9^,  943. 

42.  In  re  Emridi  (D.  C,  Pa.),  4  Am.  B. 
R.  89,  101  Fed.  231. 

48.  ComBiissions  on  renewal  premiums. — 
In  the  case  of  In  re  Wright  (D.  C.,  N.  Y.), 
18  Am.  B.  R.  198,  151  Fed.  361,  the  court 
said :  "  Under  the  terms  of  the  agreement  in 
eontroFeray,  the  commissione  did  not  accrue 
until  the  renewal  premiums  were  actually 
paid;  hut,  as  the  services  in  procuring  the 
insurance  have  actually  been  perfomved  by 
the  agent,  the  liability  of  the  insurance  com- 
pany to  pay  such  ixmimissions  become  fixed 


and  absolute,  and  the  insurance  company  is 
released  from  its  obligation  to  pay  the  com- 
miesionis  only  when  the  policy  lapses,  or  the 
insured  dies,  or,  aa  stated  in  the  contract, 
when  the  renewal  premiums  or  notes  are  un- 
paid. It  is  clearly  apparent  from  the  record, 
thtft  there  exists  a  reasonable  expectation 
that  a  substantial  portion  of  the  commissions 
specified  in  the  contract  will  'become  due  and 
payable.  Such  being  the  fact,  the  right  to 
receive  commisfdons  for  insurance  procured 
by  an  agent  is  unquestionably  assignaible." 

44.  Compare  Bankr.  Act,  §  29-b. 

45.  In   re  Granite  City  Bank    (C.   C.   A., 
8th  Cir.),  14  Am.  B.  R.  404,  137  Fed.  818. 

46.  Matter  of  Back   Bay  Automobile  Co. 
(Ref.  Mass.),  19  Am.  B.  R.  33,  37. 

47.  See  Form  No.  1. 
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records,  of  judgments  and  unliquidated  liabilities  like  bonds  or  notes  accom- 
panying mortgages  —  is  reasonably  certain  that  he  knows  every  financial  obli- 
gation of  his  client,  its  actual  then  owner,  and  the  post-office  address  of  that 
owner.  The  property  interests  of  the  debtor,  whether  present,  future,  or  con- 
tingent, should  also  be  carefully  ascertained,  as  should  the  exemptions  allowed 
by  the  State  law.  Not  until  all  these  facts  are  in  hand  and  summarized  should 
the  lawyer  begin  drawing  the  papers.*® 

b.  When  to  be  prepared  and  filed. —  It  is  the  bankrupt's  duty  to  file  the 
schedules  with  a  voluntary  petition,  or,  if  the  proceeding  be  involuntary,  within 
ten  days  after  the  adjudication,  unless  further  time  is  granted.*®  For  the 
place  where  such  petition  must  be  filed,  and  by  and  against  whom  it  can  be 
filed,  reference  should  be  had  to  the  appropriate  s^tions.^ 

c.  By  whom  to  be  prepared  and  filed. —  The  schedules  may  be  prepared  and 
filed  either  by  the  bankrupt,  by  the  creditors,  or  by  the  referee.  Thus,  if 
the  bankrupt,  in  an  involuntary  case,  fails  to  prepare  and  file  them  within 
ten  days,  or  where  the  bankrupt  otherwise  fails,  refuses,  or  n^lects  so  to  do, 
the  referee  must  do  or  cause  it  to  be  done;^^  to  this  end  the  bankrupt  may 
be  ordered  to  appear  and  testify.  This  provision,  hpwever,  seems  to  be  mod- 
ified by  General  Order  IX.  By  its  terms,  in  involuntary  cases,  the  initiative 
is  put  on  the  petitioning  creditors.  If  the  bankrupt  can  be  served  with  notice, 
his  failure  to  file  schedules  entitles  them  to  an  attachment  against  his  person  f^ 
if  he  cannot  be  found,  they  must  file  a  schedule  giving  the  names  and  places 
of  residence  of  all  the  creditors,  according  to  their  best  informaftion.  They, 
as  a  rule,  know  little  or  nothing  about  the  other  creditors  Hence  where  the 
bankrupt  has  disappeared,  in  some  districts  a  practice  has  grown  up  of  bring- 
ing into  court  on  subpoenas  all  persons  who  would  be  likely  to  know  the  facts, 
and,  in  a  preliminary  proceeding,  on  the  evidence  of  such  persons,  making 
up  the  list  required.  Such  a  procedure  is  certainly  within  the  broad  powers 
conferred  on  courts  of  bankruptcy,  and  may  be  instituted  either  by  the  peti- 
tioning or  other  creditors,  or  by  the  referee  himself.  Such  schedules,  when 
prepared,  should,  of  course,  be  in  triplicate,  and  conform  as  nearly  as  possible 
to  those  which  make  a  part  of  Form  No.  1,  though  they  need  give  only  names 
and  addresses.  Proceedings  to  compel  filing  may  be  instituted  by  creditors, 
although  the  trustee  is  the  proper  person  to  do  so;  in  case  of  a  corporation  the 
order  may  be  directed  to  the  treasurer,  as  the  officer  who  should  know  the  facts 
essential  for  the  preparation  of  the  schedules.*^' 

d.  Punishment  for  failure  to  file. —  A  bankrupt  may  be  adjudged  guilty  of 
contempt  of  court  for  refusing  and  neglecting  to  file  a  schedule  as  required  by 


48.  The  importance  of  these  suggestions 
cannot  be  too  strongly  emphasized.  Start- 
ing right  will  save  many  delays  and  much 
annoyances  later,  and,  to  the  bankrupt,  may 
amount  to  a  discharge  that  can  be  relied 
on  as  a  stout  bar  to  all  possible  suits,  or  a 
mere  reed  that  will  fbend  and  break  when 
most  needed. 

49.  Armstrong  v.  Fisher  (C.  C.  A.,  8th 
Cir.),  34  Am.  B.  R.  701,  224  Fed.  97.  In 
the  case  of  In  re  Back' Bay  Automobile  Co. 
(D.  C,  Majs.),  19  Am.  B.  R.  835,  158  Fed. 
679,  the  court  said:  "The  bankrupt  must 
file  his  schedules  in  court  according  to  §  7-a 
(8)  within  ten  days  after  adjudication.  It 
may  be  true,  as  the  referee  says,  that  there 


can  be  no  objection  to  the  bankrupt  volun- 
tarily filing  them  at  any  time.  But  the  filing 
contemplated  in  §  12-a  must,  I  think,  if  the 
most  natural  and  reasonable  construction  is 
sought,  be  the  filing  required  by  §  7-a  (8)." 

60.  See  Bankr.  Act,  §i  2,  3,  4,  5,  18,  59 
and  63. 

61.  Bankr.  Act,  §  39-a  (6). 

62.  An  order  to  show  cause  why  a  bank- 
rupt should  not  be  compelled  to  file  his 
schedules  may  'be  granted  without  notice.  In 
re  Brady  (D.  C,  Ky.),  21  Am.  B.  R.  364, 
169  Fed.  152. 

68.  In  re  Brocton  Ideal  Shoe  Co.  (C.  C. 
A.,  2d  Cir. ) ,  29  Am.  B.  R,  76,  200  Fed.  746. 
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this  section."  In  the  Southern  District  of  New  York,  a  bankrupt  who  refuses 
or  neglects  to  file  his  schedules  is  fined^  in  the  first  instance,  a  sufficient  sum 
to  compensate  the  attomeiys  for  making  the  motion  to  punish  the  contempt ;  if 
the  imposition  of  such  fine  is  ineffectual,  pimishment  bj  imprisonment  is 
inflicted.^ 

e.  TTac  of  schedules  as  evidence. —  The  use  of  the  bankrupt's  schedules  in 
criminal  proceedings  against  the  bankrupt  for  concealment,  conspiracy  and  the 
like,  is  permissible,  and  is  not  now  held  to  be  an  invasion  of  the  bankrupt's 
constitutional  rights.^  Some  courts  have  held  that  schedules  may  be  used 
as  evidence  in  an  action  to  recover  an  unlawful  preference,*^  while  others  have 
reached  the  opposite  conclusion.**  EHverse  decisions  have  been  made  as  to 
the  admissibility  of  the  schedules  in  •;  criminal  prosecution  for  receiving 
deposits  in  an  insolvent  bank.^ 

f.  Framing  schedules. —  (1)  In  general. —  As  under  the  act  of  1867,  the 
forms  accompanying  the  general  orders  include  a  form  for  schedulea  It 
has  been  held  that  a  failure  to  use  this  form  warrants  a  dismissal  of  the 
petition.*^  Manifestly  the  use  of  the  form  is  in  the  interest  of  uniformity  and 
for  the  convenience  of  the  courts  and  parties ;  but  a  failure  to  precisely  observe 
the  form  is  not  necessarily  fatal.®^  Schedules  conforming  substantially  to  the 
requirements  of  the  statute  but  not  necessarily  to  the  rules  and  forms  are 
sufficient."*  The  form  prescribed  covers  property  in  reversion,  remainder 
or  expectancy,  includes  property  held  in  trust  for  the  debtor,  or  subject  to 
any  power  or  right  to  dispose  of  or  to  charge,  including  a  particular  statement 


M.  Matter  of  FeUerman  (D.  C,  N.  Y.), 
17  Am.  B.  R.  785,  149  Fed.  244;  text  cited 
in  In  re  Currier  (D.  C,  N.  Y.),  27  Am.  B. 
R.  597,  192  Fed.  695.  As  to  jurisdiction  of 
referee  to  require  filing  of  schedules,  see 
Bankr.  Act,  §  38  (1)  and  discussion  there- 
under. 

65.  In  re  Schulman  k  Ooldotein  (D.  C, 
3^.  Y.),  20  Am.  B.  R.  707,  164  Fed.  440. 

66.  Ensign  y.  Pennsylvania,  227  U.  S.  592, 
30  Am.  B.  R.  408,  57  L.  Ed.  058;  United 
States  V.  Green   (D.  C,  Pa.),  34  Am.  B.  R. 

405,  220  Fed.  973.  But  see  United  States  v. 
Chambers  (C.  C,  N.  Y.),  13  Am.  B.  R.  708, 
135  Fed.  1023,  holdli^  that  an  indictment 
found  on  use  of  such  schedules  would  be  dis- 
missed. See  also  Johnson  v.  United  States 
(C.  C.  A.,  Ist  Oir.),  20  Am.  B.  R.  724,  163 
Fed.  30;  In  re  Podolin  (D.  €.,  Pa.),  30  Am. 

B.  R.  576,  205  Fed.  563 ;  8.  c,  29  Am.  B.  R. 

406,  202  Fed.  1014. 

Under  sectioii  86o  of  the  United  States 
Revised  Statutes  a  bankrupts  schedules  are 
incompetent  as  evidence  against  him  upon 
tbe  trial  of  an  indictment  charging  him  with 
knowingly  and  fraudulently  concealing  assets 
from  his  trustee.    Cohen  v.  United  States  (C 

C.  A.,  4th  Cir.),  22  Am.  B.  R.  333,  170  Fed. 
715;  Johnson  v.  United  States  (O.  C.  A., 
Ist  Cir.),  20  Am.  B.  R.  724,  163  Fed.  30. 
But  this  section  was  repealed  by  Congress  in 
1910. 

67.  Utah  Association  v.  Boyle  Furniture 
Co.  (Utah  Sup.  Ct.),  39  Utah  518,  26  Am. 
B.  R.  867,  117  Pac.  800. 

68.  Balchelder  v.  Home  Nat.  Bank  of  Mil- 


ford  (Mass.  Sup.  Jud.  Ct.),  218  Mass.  420, 
32  Am.  B.  R.  555,  105  N.  E.  1052 ;  Taylor  v. 
Nichols  (N.  Y.  Supp.  Ct),  134  App..  Div. 
787,  23  Am.  B.  R.  310,  119  N.  Y.  Supp.  1042. 

59.  Receiying  deposits  in  insolvent  bank. — 
In  PennsylTania  the  schedules  ha;ve  been  held 
admissibla  Com.  v.  Ensign  (Super.  Ct., 
Pa.),  40  Pa.  Super.  Ct.  157,  22  Am.  B.  R. 
797;  affd.  sub  nom  Ensign  v.  Pennsylvania, 
227  U.  S.  592,  30  Am.  B.  R.  408,  57  L.  Ed. 
658.  In  Minnesota,  it  haa  been  held  that 
the  schedules  are  privileged  and  not  admis- 
sible. State  V.  Drew,  110  Minn.  248,  124  N. 
W.  1091. 

60.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278;  Matter  of  Mc- 
Clintock  (Ref.,  Ohio),  13  Am.  B.  R.  606.  As 
to  framing  schedules  generally  see  Am. 
Bankr.  Dig.  §§  245-254. 

61.  Burke  v.  Guarantee  Title  &  Trust  Co. 
(O.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134 
Fed.  562,  holding  that  the  failure  of  a  bank- 
rupt to  precisely  observe  Schedule  iB  (5)  re- 
lating to  exemptions  is  not  necessarily  fatal 
to  a  claim  therefor.  But  in  the  case  of  In 
re  City  Contracting  &  Bldg.  Co.  (D.  C," 
Hawaii),  30  Am.  B.  R.  133,  it  was  said  by 
way  of  dictum  that  a  statement  of  assets 
and  liabilities  which  did  not  furnish  a  direct 
and  full  answer  to  each  item  of  the  official 
form  of  schedules  adopted  by  the  Supreme 
Court  is  insufficient. 

82.  In  re  Soper  (Ref.,  N.  Y.),  1  Am.  B. 
R.  193;  Burke  v.  Guarantee  Title  k  Trust 
Co.  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31, 
134  Fed.  562.     See  also  under  §   18. 
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of  property  which  had  been  conveyed  for  the  benefit  of  creditors.®*  General 
Order  V  provides  that  the  schedules  shall  be  written  out  plainly,  without 
abbreviation  or  interlineation,  except  where  such  abbreviation  and  interlinea- 
tion may  be  for  the  purpose  of  reference.  As  the  schedules  must  be  filed  in 
triplicate,  the  use  of  those  blanks  that  are  so  printed  as  to  permit  their  being 
typewritten  and,  therefore,  manifolded,  is  advised.  It  should  be  noted  also 
diat  the  statute  requires  that  the  schedules  only  be  in  triplicata  The  petition 
may  be  a  separate  paper,  though  this  is  unusual.  The  schedules  divide  them- 
selves naturally  into  three  parts,  (a)  of  creditors,  (b)  of  assets,  and  (c)  of 
exemptions.  The  official  form,  however,  includes  the  exemption  in  the  prop- 
erty schedule.  The  official  form  prescribes  in  extensive  detail  the  items  to 
be  included.  Care  should  be  used  in  observing  this  form.  It  would  serve  no 
useful  purpose  to  describe  this  form  in  this  place.  The  form  must  be  examined 
and  applied  to  the  fullest  possible  extent  to  the  circumstances  of  each  paarticular 
case.  * 

(2)  Schedule  of  creditors  and  liabilities. —  By  far  the  most  important 
schedule  is  that  of  creditors.^  Its  purpose  is  threefold :  (a)  to  give  the  court 
information  as  to  the  persons  entitled  to  notice,  (b)  to  inform  the  trustee  as 
to  the  claims  against  the  estate  and  the  considerations  on  which  they  rest,  and 
(c)  to  an  extent  at  least,  to  limit  the  effect  of  the  bankrupt's  discharge  to 
parties  to  the  proceeding.  It  follows  that  the  requirements  of  the  statute  — 
"  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown,  that 
fact  to  be  stated,  the  amounts  due  to  each  of  them,  the  consideration  thereof, 
the  security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may 
be  entitled  to,"  should  be  strictly  observed.  It  has  been  held  that  ditto  marks 
should  not  be  used.^  The  practice  of  writing  the  word  "none"  where  the 
facts  come  within  the  terms  of  the  forms  is  now  quite  universal  and  should  be 
followed.  The  names  of  creditors  should  be  written  with  care.^  Yet 
the  listing  of  a  creditor  by  an  initial,  instead  of  the  full  Christian 
name,  is  not  necessarily  a  fatal  defect.^  It  has  been  held  that  a  debt 
is  not  "  duly  scheduled  "  if  the  name  of  the  creditor  has  been  improperly 
spelled.*  When  the  creditor  is  a  copartnership  whose  claim  has  been 
reduced  to  judgment  in  favor  of  the  individuals,  the  names  both  of  the 
firm  and  of  the  individuals  should  be  set  out.  Even  greater  care  should  be 
observed  in  addresses.  Schedules  are  defective  if  they  do  not  contain  the  res- 
idences  of  the  creditors  or  show  that  they  are  unknown.^     It  seems  that  a 


63.  In  re  Wood  (D.  C,  N.  Y.),  3  Am.  B. 
R.  572,  95  Fed,  948;  In  re  Galley  (C.  C. 
A.,  7th  Cir.),  11  Am.  B.  R.  539,  127  Fed. 
538. 

64.  Schedule  A  (1)  (2)  (3)  (4)  (5)  of 
Form  No.  1. 

65.  In  re  Mackey  (Ref.,  N.  Y.),  1  Am.  B. 
R.  593;  Haack  v.  Theise  (N.  Y.  Sup.  Ot), 
61  K  Y.  Mi80.  3,  16  Am.  B.  R.  699. 

66.  See  Liestim  v.  Kraus,  71  N.  Y.  Supp. 
1,022.  See  also  In  re  Archenbrown,  Fed.  Cxw. 
504. 

67.  Kreitlein  v.  Ferger  (U.  S.  Sup.  Ot.), 
238  U.  S.  21,  34  Am.  B.  R.  862.  59  L.  Ed. 
1184;  Gatliflf  v.  Mackey,  31  Ky.  L.  Rep. 
947.  104  S.  W.  379. 

68.  Oustard  v.  Wigderson  (Sup.  Ct.,  Wis.), 
180  Wis.  412,  17  Am.  B.  R.  337,  110  N.  W. 


263;  Liesum  v.  Kraus,  35  Misc.  376,  71  N". 
Y.  Supp.  1022. 

69.  Abbremted  addresses,  sueh  as  ''135 
Bv^y."  are  not  allowed  under  General  Order 
V.  Sutherland  v.  Lasher,  11  Am.  B.  R.  780, 
41  Misc.  (N.  Y.)  249,  84  N.  Y.  Supp.  56. 

Sufficiency  of  residence  statement. —  A 
schedule  which  grves  a  street  number  as  the 
residenice  of  a  creditor  but  omits  the  name  of 
the  city  is  insufficient.  Troy  v.  Rudnick 
(Mass.  Sup.  Jud.  Ct.),  198  Mass.  563,  85  N. 
E.  177;  Sutherland  v.  Lasher  (N.  Y.  Sup. 
Ct.),  41  Misc.  (N.  Y.)  249,  11  Am.  B.  R.  780, 
84  N.  Y.  Supp.  56.  Neither  is  a  debt  duly 
scheduled  if  the  creditor  is  listed  as  residing 
in  one  city  when  he  actually  resides  in 
another.  Marshall  v.  English-American  Loan 
&  T.  Co.,  127  Ga.  376,  66  S.  E.  449. 
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debt  is  not  ^^  duly  scheduled  "  when  the  office  address  instead  of  the  residence 
is  given  in  the  schedule  under  the  designation  of  residence.^^  If  the  residence 
cannot  be  ascertained,  that  fact  must  be  stated,  and  the  proper  practice  requires 
that  the  bankrupt  shall  state  what  efforts  he  has  made  to  ascertain  the  resi- 
denca"  Where  the  residence  of  the  creditor  is  scheduled  as  "unknown," 
when,  in  fact,  the  bankrupt  has  knowledge  thereof,  a  judgment  in  favor  of 
the  creditor  will  not  be  affected  by  the  discharge  of  the  bankrupt.''^  A  schedule 
listing  a  creditor's  residence  as  in  a  certain  city,  without  giving  his  street  and 
number,  is  prima  facie  sufficient.^  But  if  a  wrong  address  of  a  creditor  is 
inserted  in  the  schedule,  so  that  it  is  fair  to  assume  that  he  did  not  receive 
notice  of  the  proceedings,  he  will  not  be  affected  thereby  and  a  discharge  of 
the  bankrupt  will  not  be  a  defense  in  an  action  by  the  creditor  en  his  claim. ^* 
All  creditors  should  be  scheduled,  even  those  barred  by  the  statute  of  limita- 
tions ;  but  scheduling  the  latter  is  not  a  revival  of  the  debt,'''^  although  it  may 
be  different  in  case  of  a  voluntary  bankruptcy,  where  it  afterwards  happens 
that  the  bankrupt  was  not  insolvent''*  Accuracy  is  not  so  important  in  stating 
the  amount  of  the  debt,  its  consideration,  or  when  and  where  contracted ;  but 
these  facts  should  be  fully  set  out  when  possible.  The  description  of  securities 
should  be  sufficient  to  inform  the  court  of  their  value,  should  a  motion  be  made 
at  the  first  meeting  to  adjust  the  same  for  voting  purposes.''^  Where  a  claim 
has  been  reduced  to  judgment,  it  may  be  scheduled  in  the  name  of  the  record 
holder  althoogh  the  bankrupt  knows  that  the  claim  has  been  assigned  to  another 
person.''*  The  effect  on  the  discharge  of  the  omission  of  creditors  from  the 
schedule  is  discussed  under  section  seventeen,  post, 

(3)  Schedule  op  assets. —  The  words  of  the  statute  require  this  schedule 
to  show  "  the  amount  and  kind  of  property,  the  location  thereof,"  and  "  its 
money  value  in  detail."  What  has  been  said  in  the  previous  paragraph  as  to 
accuracy  and  details  applies  with  equal  force  here.  The  oath  to  this  schedule 
calls  for  an  affidavit  that  it  is  a  statement  of  "  all  his  estate,  both  real  and 
personal ;"  words  which  mean  what  they  say.''*^    While,  where  the  omission  of 

70  Weidenfeld   v.   TiUiiiffliaftt    (City    Ot.,  Matter  of  Quackenbush,  122  N.  Y.  App.  Div. 

N.  Y.),  64  Mi8C.  90,  18  Am.  B.  R.  631,  104  466,  19  Am.  B.  R.  647,  106  N.  Y.  Supp.  773; 

N.  Y.  Supp.  712,  affd.  104  N.  Y.  Supp.  902.  Murphy  v.  Blumenxich,  123  N.  Y.  App.  Div. 

71.  In  re  Puhrer,  1  N.  B.  R.  46,  Fed.  Caa.  645,  19  Am.  B.  R.  910,  108  N.  Y.  Supp.  176. 

11,466.  See  also  discussion  under  section  17,  post. 

Proof  of  search  for  address. — In  the  case  76.  In  re  Lipman  (D.  C,  N.  Y.),  2  Am. 
of  In  re  Dvorak  (D.  C,  la.).,  6  Am.  B.  R.  66,  B.  R.  46,  94  Fed.  353;  In  re  Resler  (D.  C, 
107  Fed.  76,  the  court  said:  "The  act  re-  Minn.),  2  Am.  B.  R.  602,  96  Fed.  304;  In 
quires  the  bankrupt  to  furnish  a  li«t  of  re  Kingsley,  Fed.  Cas.  7,819,  1  N.  B.  R.  329. 
creditors  and  their  addresses,  and  in  cases  76.  In  re  Currier  (D.  C,  N.  Y.),  27  Am. 
like  the  present,  when  the  bankrupt  gives  a  B.  R.  597,  192  Fed.  695,  601,  approvin^:  the 
list  of  creditors,  but  st&tes  that  their  ad-  case  of  In  re  Gibson,  4  Ind.  Ter.  498,  69  S. 
dreaees  are  unknown,  the  referee  should  re-  W.  974  (see  note  to  In  re  Wooten  [D.  C, 
quire  the  addresses  to  be  furnished  or  satis-  N.l,  9  Am.  B.  R.  247,  118  Fed.  670)  holding 
factory  proof  to  be  made  that  the  same  can-  that  including  the  debt  in  a  vohmtary  bank- 
not  be  ascertained  after  due  search  has  fbeen  rupt's  schedules  is  a  sufficient  &cknowledg- 
made."  ment  to  revive  the  debt. 

7%.  Ouasti  V.  Miller   (N.  Y.  Ct.  of  App.),  77.  Bankr.  Act,  §  57-e. 

26  Am.  B.  R.  797,  203  N.  Y.  259,  aflfd.  226  78.  Sellers  v.  Bell   (C.  C.  A.,  6tb  dr.),  2 

U.  S.  170,  29  Am.  B.  R.  201,  67  L.  Ed.  173.  Am.  B.  R.  629,  94  Fed.  811. 

78.  Kreitlein  v.  Ferger    (U.  S.  Sup.  Ct.),  Under   the   statute   of   1841    it  was   held 

238  U.  S.  21,  34  Am.  B.  R.  862,  69  L.  Ed.  that  a  jud^gment  previously  confessed  though 

1184,  reversing  28  Am.  B.  R.  908;  overruling  without  consideration  was  proper  to  be  in- 

In  re  Brumeficamp   (D.  C,  N.  Y.),  2  Am.  serted  in  the  schedule,  though  not  binding 

B.  R.  318,  96  Fed.  814.  on  the  assignee.     In  re  Robertson,  1  N.  Y. 

-4.  Westheimer  v.  Howard,  47  N.  Y.  Misc.  Leg.  Obs.  20. 
146,  14  Am.  B.  R.  647,  93  N.  Y.  Supp.  618;  79.  See  Bankr.  Act,  f(  14  and  29,  post. 
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assets  is  charged^  it  is  not  usually  difficult  to  show  either  mistake  in  law  or 
want  of  intent,  the  only  safe  way  is  to  schedule  all  interests  in  properly,*^ 
including  of  course,  property  claimed  to  be  exempt,  whether  such  property 
seems  to  pass  to  the  trustee  or  not.®^  Property  transferred  by  the  bankrupt  by 
general  assignment  or  otherwise,  if  his  act  will  be  voidable  by  his  trustee,  as 
well  as  all  property  fraudulently  conveyed,  should  be  included.®^  A  grantee  of 
lands  subject  to  a  trust  for  the  benefit  of  the  grantor  takes  an  interest  in  the 
lands  and  must  schedule  the  same  upon  becoming  a  bankrupt.®*  A  bank  account 
should  be  scheduled  as  an  asset.®*  Where  a  tenant  has  a  three-fourths  interest 
in  growing  crops,  such  interest  should  be  scheduled.®'  Where  the  individual 
property  of  the  bankrupt  is  mingled  with  property  of  an  estate  of  which  he  is 
the  administrator,  it  is  his  duty  to  prepare  the  schedules  so  as  to  distinguish 
the  individual  property  from  that  held  in  the  representative  capacity .®®  Prop- 
erty acquired  by  the  bankrupt  between  the  filing  of  the  petition  and  the 
adjudication  should  not  be  scheduled.®'' 

(4)  Claim  of  exemptions. —  The  law  does  not  compel  a  detailed  speci- 
fication of  the  articles  claimed  as  exempt,®®  but  on  the  other  hand,  a  claim 
of  the  exemptions  in  general  terms  is  not  sufficient;  it  should  appear  what 
property  is  claimed  as  exempt.®®  If,  when  the  schedules  are  filed,  the  property 
is  still  in  specie,  the  articles  themselves  should  be  described,®^  and  he  will  not 
be  permitted  to  claim  subsequently  his  exemptions  out  of  the  proceeds  of  the 


80.  In  re  Beal,  Fed.  Oas.  1,156. 

81.  In  re  Todd  (D.  <D.,  Vt.),  7  Am.  B.  R. 
770,  112  Fed.  316.  See  Bankr.  Act;  $  70,  as 
to  certain  insurance  policies. 

88.  In  re  Pierce,  Fed.  Cas.  11,141;  In  re 
O'Bannon,  Fed.  Cas.  10,304.  Contra:  In  re 
Robertson,  Fed.  Cas.  11,921;  In  re  Hussman, 
Fed.  Cas.  6,961,  2  N.  B.  R.  437. 

83.  In  re  Gailey  (C.  C.  A.,  7th  Cir.).  11 
Am.  B.  R.  539,  127  Fed.  53«. 

84.  Steinhardt  v.  National  Park  Bank,  120 
N.  Y.  App.  Div.  255,  19  Am.  B.  R.  72,  106 
N.  y.  Supp.  23.     , 

86.  In  re  Barrow  (D.  C,  Va.) ,  3  Am.  B.  R. 
414,  98  Fed.  682,  holding  that  where  the 
bankrupt  did  not  omit  such  crops  with  a 
fraudulent  intent,  he  should  be  allowed  a 
reasonable  compensation  for  labor  and  care 
bestowed  upon  them  from  the  date  of  the 
adjudication. 

86.  In  re  Walther  (D.  C,  N.  Y.),  2  Am. 
B.  R.  702,  95  Fed.  941,  holding  that  the  dis- 
charge of  the  bankrupt  would  be  withheld 
until  the  schedules  were  so  prepared. 

87.  In  re  Harris  (Ref.,  111.),  2  Am.  B.  R. 
369,  99  Fed.  71. 

88.  Burke  v.  Guarantee  Title  &  Trust  Co. 
(C.  C.  A.,  3d  €ir.),  14  Am.  B.  R.  31,  134 
Fed.  562;  Lipman  v.  Stein  (C.  C.  A.,  3d 
Cir.),  14  Am.  B.  R.  30,  134  Fed.  235.  Com- 
pare In  re  Wunder  (D.  C,  Pa.),  13  Am.  B. 
R.  701,  133  Fed.  821;  In  re  Duffv  (D.  C, 
Pa.),  9  Am.  B.  R.  358,  118  Fed.  926;  Matter 
of  Lenters  (D.  C,  Pa.),  36  Am.  B.  R.  3,  225 
Fed.   878. 

Claim  of  exemptions  held  siiffident. —  The 
following  claim>  while  perhaps  not  com- 
mendable, was  held  sufficient  in  Burke  v. 
Guarantee  Title  &  Trust  Co.  (O.  C.  A.,  3d 
Cir.),  14  Am.  B.  R.  31,  184  Fed.  662:     "I 


claim  the  exemption  of  $300.00,  under  the 
Act  of  the  General  Assembly  of  Pennsyl- 
vania, 1849,  section  one,  of  the  following 
property:  Stock  in  trade  in  my  shoe  busi- 
ness, at  No.  Ill  Frankstown  avenue,  in  city 
of  Pittsburg,  county  of  Alleghany,  Pa. ;  stock 
in  trade  consisting  of  shoes  and  slippers,  and 
men's,  women's  and  children's  shoes  and 
slippers,  as  set  out  in  schedule  B,  No.  2, 
under  head  of  €,  $300.00." 

Amount  of  exemption  greater  than  prop- 
erty.— ^Where  a  bankrupt  owns  pergonal 
property  of  a  value  less  than  the  amount  to 
which  he  is  entitled  he  need  not  file  with  his 
schedules  an  itemized  list  of  the  property 
claimed  by  him  to  be  exemspt,  ^because  he  is 
entitled  to  all  of  the  property.  Matter  of 
Ziff  (D.  C,  Ala.),  35  Am.  B.  R.  83,  226 
Fed.  323. 

89.  In  re  Neal  /R«f.,  Ohio),  14  Am.  B.  R. 
650;  In  re  Von  Kern  (D.  C,  Pa.),  14  Am. 
B.  R.  403,  136  Fed.  447;  In  re  McClintock 
(Ref.,  Ohio),   13  Am.  B.  R.  606. 

Insufficient  claim. —  The  following  claim 
has  been  held  insufficient:  "Fixtures  and 
wearing  apparel  under  and  by  virtue  of  the 
Act  of  April  9th,  1849,  $300."  In  re  Von 
Kern  (D.  C,  Pa.),  14  Am.  B.  R.  403,  136 
Fed.  447. 

90.  In  re  Haskin  (D.  C,  Pa.),  6  Am.  B. 
R.  485,  109  Fed.  789;  In  re  Woodarl  (D.  C, 
Pa.),  2  Am.  B.  R.  692,  96  Fed.  964. 

An  agreement  between  the'  bankrupt  and 
his  trustee  that  the  bankrupt  should  retain 
goods  to  a  certain  amount  and  the  balance 
of  the  amount  of  exemption  «hould  be  paid 
in  cash  upon  a  sale  of  the  bankrupt's  effects 
is  unlawful  as  to  the  balance.  In  re  Ha^in 
(D.  C,  Pa.),  6  Am.  B.  R.  486,  109  Fed.  789. 
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property  aold.**  Where  a  schedule,  duly  filed  by  an  involuntary  bankrupt,  con- 
tains a  claim  for  exemptions,  the  bankrupt  is  entitled  thereto  out  of  the  pro- 
ceeds of  a  receiver's  sale  of  all  the  assets  made  prior  to  the  filing  of  the  sched- 
uleSw^  The  bankrupt  is  not  permitted  to  omit  from  his  schedules  cash  on  hand 
or  any  other  property  on  his  claim  that  he  is  entitled  thereto  as  an  exemption; 
such  a  course,  if  permitted,  would  defeat  one  of  the  plain  provisions  of  the  law 
and  deprive  the  creditors  of  their  rights*  His  claim  of  exemptions  must  be 
filed  with  his  schedules  as  a  part  thereof;  this  is  the  practice  indicated  by  the 
statute  and  the  official  forms.  While  the  State  statute  controls  as  to  the  amount 
and  kind  of  exemptions,  the  time  and  manner  of  claiming  them  are  regulated 
by  the  bankrupt  act,^  and  a  claim  therefor  in  the  schedules  of  an  involuntary 
bankrupt  will  be  regarded  as  effective.*  The  future  action  of  the  trustees  in 
setting  apart  the  bankrupt's  exemptions  is  based  upon  the  schedules  containing 
the  claim,  and  it  is  the  assertion  of  the  claim  in  this  manner  which  gives  the 
court  jurisdiction.®^  The  form  of  the  schedule,  B  (5),  recognizes  the  propriety 
of  estimating  the  value  of  the  articles  claimed  and  of  mentioning  the  State 
statute  imder  which  the  exemption  is  claimed. 

(5)  Vemfication.— 7  The  previous  statute  required  the  schedules  to  be 
verified  before  a  Federal  officer.  Now,  they  can  be  verified  before  a  State 
officer.^  The  oaths,  like  each  separate  sheet  of  the  schedules,  should  be  signed 
by  the  bankrppt.  As  the  official  forms  are  now  printed,  space  is  not  provided 
for  the  signature.  It  is  not  thought,  however,  that  a  separate  verification  is  so 
essential  as  to  affect  jurisdiction  provided  the  schedules  accompany  the  peti- 
tion; the  oath  to  the  latter,  when  coupled  with  its  reference  to  the  schedules 
and  what  they  contain,  complies  with  the  statute.*® 

g.  Amendment  of  Bchcdidcft.^ —  It  is  the  referee's  duty  to  cause  incomplete  or 
defective  schedules  to  be  amended. ^^  This  he  can  do  on  hie  own  motion,  or 
in  response  to  an  application  under  General  Order  XI.  Amendments  to  the 
schedule  of  creditors  often  became  necessary.     If  the  first  meeting  has  been 


91.  In  re  Wunder  (D.  €.,  Pa.),  13  Am.  B. 
R.  701,  133  Fed.  821;  In  re  Manning  (O.  C, 
Pa.),  7  Am.  B.  R.  571,  112  Fed.  948;  In  re 
Stein  (D.  C,  Pa.),  12  Am.  B.  R.  384,  130 
Fed.  629;  In  re  Prince  &  Walter  (D.  €.,  Pa.) , 
12  Am.  B.  R.  680,  131  Fed.  546. 

Claim  "  for  the  proceeds.^ —  The  bankrupt 
ahonld  claim  specific  property ;  a  claim  "  for 
the  proceeds  of  personal  property,  $300"  is 
not  authorized.  In  re  Donahey  ( D.  C,  Pa. ) , 
23  Am.  B.  R.  796,  176  Fed.  458.  See  dis- 
cussion under  Section  Six,  ante. 

92.  Lipman  v.  Stein  (C.  C.  A.,  3d  Cir.),  14 
Am.  B.  fc  30,  134  Fed.  236. 

9S.  In  re  Royal  (D.  €.,  No.  Car.),  7  Am. 
B.  R.  106,  112  Fed.  135. 

Pension  money  in  the  hands  of  a  bank- 
rapt  is  exempt  but  should  be  put  into  the 
schedule  as  money  on  hand  with  a  state- 
ment of  the  exemption.  In  re  Bean  (D.  C, 
Vt.),  4  Am.  B.  R.  53,  100  Fed.  262. 

94.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  377;  In  re  LeVay  (D.  C,  Pa.), 
11  Am.  B.  R.  114,  125  Fed.  990;  In  re  Grove 
(Ref.,  Ohio),  6  Am.  B.  R.  728;  In  re  Prince 
ft  Walter  (D.  C,  Pa.),  12  Am.  B.  R.  680, 
131  Fed.  646;  Brandt  v.  Mayhew  (C.  C.  A., 
Ml  Cir.),  33  Am.  B.  R.  845,  218  Fed.  42»; 


Matter  of  Orum  (D.  C,  Ohio),  34  Am.  B.  R. 
586,  221  Fed.  729.  In  re  Andrews  &  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  193  Fed. 
776,  holding  that  the  provisions  of  the 
Bankr.  Act  should  receive  a  liberal  and  not  a 
narrow  or  technical  construction. 
.  95.  In  re  Stein  (D.  C,  Pa.),  12  Am.  B.  R. 
384,  130  Fed.  377;  Matter  of  McClintock 
(Ref.,  Ohio),  13  Am.  B.  R.  606;  In  re  LeVay 
(D.  C,  Pa.),  11  Am.  B.  R.  114,  126  Fed. 
990. 

96.  McGahan  v.  Anderson  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R.  641,  113  Fed.  115.  See 
also  In  re  Nunn  (Ref.,  Oa.),  2  Am.  B.  R. 
664;  In  re  Harrington,  1  N.  B.  N.  513;  In 
re  Harber,  2  K.  B.  N.  Rep.  449. 

97.  See  Bankr.  Act,  |  20-a. 

98.  Matter  of  McConnell  (Ref.,  N.  Y.),  11 
Am.  B.  R.  418. 

99.  Consult  also  for  amendments  of  claims 
to  exemptions,  §  6;  and  for  amendments  to 
petition,  §  18;  and  for  amendments  to  proof 
of  debts,  §  57;  and  see  Am.  Bankr.  Dig. 
§  254. 

100.  Bankr.  Act,  8  39(2)  ;  In  re  Ome,  Fed. 
Cas.  10,582;  In  re  Brumelkamp  (D.  C, 
N.  Y.),  2  Am.  B.  R.  318,  95  Fed.  814. 
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held,  an  amendment  maj  deprive  a  creditor  brought  in  of  his  right  to  partici- 
pate in  the  choice  of  trustee,  and,  therefore,  the  reason  for  the  omission  should 
appear  to  be  sufficient  ^^^  Under  the  former  law,  it  was  held  that  amendments 
might  be  made,  even  after  objections  had  been  filed  to  a  discharge. ^®^  This  is 
undoubtedly  so  under  the  present  law,  but  the  utmost  good  faith  should 
appear.*^*  An  application  to  amend  a  schedule  by  inserting  a  creditor's  name 
and  claim  will  be  denied  when  made  within  a  few  days  of  the  end  of  the  year 
from  his  adjudication,^^  and  ordinarily  a  discharge  will  not  be  opened  to 
permit  a  bankrupt  to  amend  his  schedules  ;^^  but  it  has  been  held  in  an  excep- 
tional case  that  a  discharge  might  be  opened  to  permit  an  am<endment  of  the 
schedules  by  the  insertion  of  a  claim  omitted  through  a  mistake  of  law,^^ 
where  the  creditor  was  still  in  position  to  file  his  claim.  If,  on  an  examination 
of  a  bankrupt,  it  is  shown  that  he  has  failed  to  schedule  property  which  should 
be  surrendered  to  his  trustee,  he  may  be  permitted  to  correct  his  schedula^^ 
Both  petition  and  order  should  be  in  triplicate,  and  the  copies  intended  for 
the  clerk  and  the  trustee  should  be  immediately  sent  them  by  the  referee.  As 
already  suggested  the  schedules  may  be  amended  to  include  a  claim  of  exemp- 
tion.** A  suggested  practice  on  amendments  of  this  character  is  set  out  in 
the  foot-nota**^    , 

m.  PUBLIC  EXAMINATION  OF  BANKSUPT.no 

a.  In  general. —  Subdivision  9  of  this  section  requires  a  bankrupt  to  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the^  cause  of  his 
bankruptcy,  etc.     The  right  to  examine  the  bankrupt  is  essential  to  a  due 


101.  In  re  Myers  (D.  C,  Ind.),  3  Am.  B.  R. 
760,  99  Fed.  691;  In  re  Bean  (D.  C,  Vt.), 
4  Am.  B.  R.  53,  100  Fed.  262;  In  re  Wilder, 
3  Am.  B.  R.  761,  101  Fed.  104. 

For  form  of  petition  to  amend  schedules 
see  Hagar  &  Alexander's  Forms  in  Bank- 
ruptcy (2d  Ed.) ,  No.  108. 

Under  General  Order  11,  an  applicant  for 
leave  to  amend  his  schedules  must  state  the 
cause  of  the  error  in  the  paper  origindlly 
filed.  Matter  of  Brincat  (D.  C,  Ala.),  3? 
Am.  B.  R.  587,  233  Fed.  811. 

102.  In  re  Heller,  Fed.  Cas.  6,339;  In  re 
Gonnell,  Fed.  Cas.  3,110;  In  re  Preston,  Fed. 
Ca«.   11,392. 

108.  In  re  Eaton  (D.  C,  N.  Y.),  6  Am. 
B.  R.  531,  110  Fed.  731;  In  re  Royal  (D.  C, 
No.  Car.),  7  Am.  B.  R.  106,  112  Fed.  135; 
In  re  Mudd,  2  N.  B.  N.  Rep.  710. 

104,  In  re  Kittler  (D.  C.,  Pa.),  23  Am. 
B.  R.  685,  176  Fed.  655. 

106.  In  re  Hawk  (C.  C.  A.,  8th  Cir.) ,  8  Am. 
B.  R.  71,  114  Fed.  916.  In  re  Spicer  (D.  C, 
N.  Y.),  16  Am.  B.  R.  802,  145  Fed.  431. 

106.  In  re  McKee  (D.  C,  N.  Y.),  21  Am. 
B.  R.  306,  165  Fed.  269. 

107.  Matter  of  Harrell  (D.  C,  N.  Oar.), 
34  Am.  B.  R.  809,  222  Fed.  160. 

108.  See  ante,  p.  262. 

100.  Amendment  of  sdiedules;  practice. — 
1.  Prior  to  the  time  set  for,  or  before  the 
transaction  of  any  other  business  ^t,  the  first 
meeting  of  creditors,  a  petition  and  schedules 
Qr  other  papers  may  oe  amended  and  new 
parties  may  be  brought  in,  as  of  course  and 


without  notice,  unless  otherwise  ordered.  Ex- 
cept «w  hereinbefore  in  this  rule  provided, 
at  or  after  the  first  meeting  of  cr^itors,  a 
petition  and  schedules  or  other  papers  shaU 
not  be  'amendled  in  any  material  matter,  ex- 
cept on  an  appUcation,  made  either  at  ft 
stated  meeting  or  heaiung,  or  upon  motion 
and  cause  shown,  after  due  notice  to  the 
adverse  party  or  the  creditor  or  other  iparty 
in  interest  to  be  affected  thereby.  In  case 
the  amendment  will  add  a  party  to  the  pro- 
ceeding, such  party  shall  be  entitled*  to  notiee 
of  the  motion,  and  any  meeting  already 
noticed  may  be  adjourned  for  that  purpose. 
If  publication  is  begun  or  is  completed  when 
the  motion  for  the  amendment  adding  other 
parties  is  made,  further  publication  as  to 
such  -parties  may  be  dispemed  with. 

2.  An  applications  for  amendlments  shall 
be  made  by  a  verified  petition  addressed  to 
the  referee,  and  the  amendments  desired  shall 
be  set  out  in  separate  schedules  or  paia- 
graphs  and  in  sucn  a  way  as  to  bring  them 
clearly  to  the  attention  of  the  referee. 
Similar  echedules  or  paragraphs  shall  also  be 
incorporated  in  any  order  granting  amend- 
ments. Copies  of  orders  which  amend  a  peti- 
tion and  schedules,  duly  certified  by  the 
referee,  shall  be  forthwith  filed  with  the  clerk 
and,  lit  then  appointed*  with  the  trustee. 
(Rule  5,  Erie  County  District,  Western  Dis- 
trict of  New  York.) 

110.  As  to  the  examination  of  third  per* 
sons,  see  discussion  under  S  21,  post. 
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administration  of  the  law.  It  has  existed  since  the  very  earliest  of  the  English 
bankruptcy  laws.  The  present  English  law  provides  for  a  public  examination 
even  before  the  first  meeting  of  creditors.*^^  If  present  at  a  regular  meeting 
of  creditors,  the  bankrupt  may  be  sworn,  if  with  his  consent,  and,  while  there 
is  authority  the  other  way,"^  without  his  consent  if  so  ordered  by  the  court  — 
this  under  the  general  powers  conferred  by  §  2  (15)  and  the  broad  phrasing 
of  the  subdivision  under  discussion.  The  clause  is  to  be  so  construed  as  to 
require  the  bankrupt's  attendance  upon  a  hearing  of  objections  to  a  discharge, 
if  requested  by  the  creditors.*^  The  purpose  of  an  examination  under  this 
provision  is  to  assist  in  the  administration  of  a  bankrupt's  property,  which 
the  court  undertakes  only  after  adjudication.^^*  And  the  obligation  of  a  bank- 
rupt to  submit  to  an  examination  iiivolves  the  duty  of  answea*ing  material 
questions  truthfully  and  as  intelligently,  connectedly  and  fully  as  mental 
equipment  will  permit.**** 

b.  Time  of  examination. —  Under  our  law,  the  examination  may  be  had  '*  at 
the  first  meeting  of  creditors  or  at  such  other  times  as  the  court  shall  order." 
This  permits  an  examination  before  adjudication.^^^  The  intent  of  this  sub- 
division seems  to  be  that  creditors  may  have  an  examination  of  the  bankrupt 
at  any  time  during  the  pendency  of  his  proceedings.*"  This  permits  of  an 
examination  for  the  purpose  of  making  up  the  schedules,^**  or  to  lay  a  founda- 
tion for  objections  to  a  discharge"*  An  examination  of  the  bankrupt  may 
be  had,  even  after  his  discharge,  to  ascertain  whether  he  has,  after  his  dis- 
charge, concealed  property  from  his  trustee.**^  It  has  been  held  that  where 
a  bankrupt  is  present  he  may  be  examined  without  notice,***  and  that  he  is  not 
entitled  to  witness  fees.*^   An  examination  may  also  be  granted  though  the 


111.  Eng.  Act  of  19B9,  |  16.  This  reaem^ 
bles  onr  requirement  for  an  examination  in 
open  court  before  a  composition  may  be 
offered,  |  l^a. 

11«.  In  re  Price  (D.  €.,  N.  Y.),  1  Am.  B. 
R.  419,  01  (Fed.  035,  and  Bankr.  Act,  {  58-a 

(1). 
118.  In  re  Sbanker  (D.  C,  Pa.),  15  Am. 

B.  R.  109,  138  Fed.  862. 

114.  In  re  Back  Bay  Automobile  Oo.   (D. 

C,  Mass.),  19  Am.  B.  R.  835,  1B8  Fed.  679. 

115.  Matter  of  Feller  (D.  C,  N.  Y.),  17 
Am.  B.  R.  785,  149  Fed.  244,  bolding  that 
the  iNmkmpt  is  guilty  of  contempt  of  court 
if  he  persists  in  giving  ^ague,  contradictory 
ajid  evasive  answers  to  material  inquires. 

116.  Cameron  v.  United  States  (U.  S.  Sup. 
Ct-),  231  U.  S.  710,  31  Am.  B.  R.  604,  58  L. 
Ed.  448;  Matter  of  Fleischer  (D.  C,  N.  Y.). 

18  Am.  B>  R.  194,  151  Fed.  89.  United  States 
T.  Lieberman  (C.  C,  N.  Y.),  23  Am.  B.  R. 
734,  176  Fted.  161. 

G»ntra  cases,  decided  before  the  question 
wa«  settled  by  the  Cameron  case,  are  Skubin- 
skT  V.  Bodek  (C.  C.  A.,  3d  Cir.) ,  22  Am.  B.  R. 
689,  172  Fed.  332;  In  re  Thompson  (D.  C. 
Pa.),  24  Am.  B.  R  655,  179  Fed.  874;  In  re 
Davidson  (D.  C,  Mass.),  19  Am.  B.  R.  833, 
158  Fed.  678;  In  re  Crenshaw  (D.  C,  Ala,), 

19  Am.  B.  R  266,  156  Fed.  271. 


117.  In  re  Mellen  (D.  C,  N.  Y.),  3  Am. 
B.  R  226,  97  Fed.  326;  Matter  of  Bryant  (D. 
C.,  Pa.),  26  Am.  B.  R.  504,  188  Fed.  530. 

118.  In  re  Franklin  Syndicate  (D.  C,  N. 
Y.),  4  Am.  B.  R.  244,  101  Fed.  402.  Pur- 
pose of  making  up  schedules. 

119.  In  re  Price  (D.  C,  N.  Y.),  1  Am. 
B.  R.  419,  91  Fed.  605,  holding  that  but  one 
such  examination  should  Ibe  had.  See  also 
In  re  Mellen  (D.  C,  N.  Y.),  3  Am.  B.  R 
226,  97  Fed.  326. 

190.  In  re  Peters  (Ref.,  Mass.),  1  Am.  B. 
R  248. 

A  bankrupt  after  his  discharge  and  while 
the  bankruptcy  proceedings  are  pending  un- 
determined must  submit  to  an  examination, 
at  the  instance  of  his  trustee,  as  to  the  af- 
fairs and  transactions  connected  with  the 
bankrupt  estate,  especially  where  he  has  be^i 
duly  subpoenaed  and  paid  the  attendance  fees 
of  an  ordinary  witness.  In  re  Westfall 
Bros.  &  Co.  (D.  C,  Cal.,  Ref.),  8  Am.  B.  R. 
431. 

121.  In  re  Brandt,  Fed.  Cas.  1,812,  2  N.  B. 
R  216;  In  re  Broml^  A  Co.,  3  N.  B.  R.  386. 

laa.  In  re  Okell,  Fed.  Cas.  10,475,  2  Ben. 
144 ;  In  re  McNair,  Fed.  Cas.  8,907,  2  N.  B. 
R.  219. 
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creditor  asking  for  the  same  has  riot  filed  or  formally  proved  his  claim,^^ 
unless  the  bankrupt  can  prove  that  the  claim  is  invalid.^^ 

0.  How  brought  on. —  At  the  first  meeting  of  creditors,  the  referee  should 
ask  if  an  examination  of  the  bankrupt  is  desired,  and,  if  the  bankrupt  is 
present,  order  it  to  proceed.    If  the  bankrupt  is  absent,  a  direction  through  his 
attorney  will  usually  secure  his  presence.    If  he  is  obdurate,  the  referee  may, 
on  his  own  motion  or  at  the  instance  of  the  trustee  or  any  creditor  whose  claim 
is  proven,  make  an  order  requiring  his  attendance  for  examination,^^  and  a 
failure  or  refusal  to  attend  may  be  reported  as  a  contempt    If  the  bankrupt 
is  confined  in  prison  or  a  State  hospital  for  insane  criminals,  the  court  may, 
in  its  discretion,  grant  a  writ  of  habeas  corpus  ad  testificandum  compelling  the 
custodian  of  the  bankrupt  to  produce  him  for  examination.^^    An  application 
for  an  order  for  the  examination  of  a  bankrupt  is  ex  parted  and  may  be 
granted  at  any  time  before  the  final  disposition  of  the  proceedings,^^  but  where 
an  examination  already  had  is  apparently  full,  an  application  for  a  further 
examination  will  be  refused. ^^    The  fact  that  one  creditor  has  examined  the 
bankrupt  is  no  reason  for  withholding  the  privilege  from  another.^^  A  court 
of  bankruptcy  has  no  power  to  make  an  order  of  arrest,  as  the  basis  of  extra- 
dition proceedings,  for  the  purpose  of  an  examination."^     The  proviso  clause 
of  this  subdivision  and  the  restrictions  as  to  time,  previously  noted,  are  the 
only  limitations,  other  than  a  sound  discretion,  on  the  granting  of  this  order. 
The  examination,  when  once  b^un,  should,  however,  not  be  unnecessarily 
prolonged.    Nor,  after  the  completion  of  the  main  examination  and  the  excuse 
of  the  bankrupt,  should  he  be  recalled,  save  for  good  cause.shown. 

d.  Method  of  conducting. —  The  usual  method  of  question  and  answer  is 
followed,  but  the  rules  of  evidence  are  not  the  same  as  on  ordinary  trials. 
The  examination  is  in  the  nature  of  an  inquisition,  and  great  latitude  is  allowed 
the  examiner.**^  It  may  be  taken  down  in  narrative  form,  or  in  the  form  of 
question  and  answer,^^  and  the  referee  may,  upon  the  application  of  the 
trustee,  authorize  the  employment  of  a  stenographer  for  that  purpose  and 
order  his  fees  paid  out  of  the  estate."*  The  fiction  that,  in  every  such  case, 
the  trustee  has  been  directed  to  employ  a  stenographer,  seems  quite  general 
throughout  the  country.  It  is  even  the  practice  to  employ  such  an  assistant 
where  there  is  no  estate  and  to  order  the  bankrupt  to  deposit  with  the  referee 


123.  In  re  Jehu  (D.  C,  Iowa),  2  Am.  B. 
R.  498,  94  Fed.  638;  In  re  Samuelsohn  (D. 
C,  N.  Y.),  23  Am.  B.  R.  528,  174  Fed.  911. 

The  listing  by  the  bankrupt  in  his  veri- 
fied schedules  of  a  debt  as  being  one  owed  by 
him  to  a  certain  person  is  prima  facie  evi- 
dence that  the  claim  exists  and  is  prova>ble 
against  the  estate,  and  is  sufficient,  unless 
contradicted,  to  entitle  that  person  to  appear 
in  the  examination  of  the  bankrupt.  In  re 
Walker  (D.  C,  No.  Dak.),  3  Am.  B.  R.  35, 
90  Fed.  550. 

124.  In  re  Kingsley,  Fed.  Cas.  7,818,  6 
Ben.  300;  In  re  Winship,  Fed.  Cas.  17,878, 
7  Ben.  194;  In  re  Belden,  Fed.  Cas.  1,241, 
4  N.  B.  R.  194. 

125.  See  Form  No.  28;  see  also  Hagar  k 
Alexander's  Bankruptcy  Forms  (2d  Ed.),  No. 
212. 

126.  In  re  Thaw  (C.  €.  A.,  3d  Cir.),  21 
Am.  B.  R.  561,  166  Fed.  71,  holding  also 
that  where  such  writ  is  issued,  it  may  be 


quashed  by  a  judge  of  another  court,  in  his 
discretion. 

127.  In  re  Macintire,  Fed.  Cas.  8,821,  1 
Ben.  277. 

128.  In  re  Solis,  Fed.  Cas.  13,165,  4  Ben. 
143;    In  re  Vetterlein,   Fed.   Cas.   16,926,   5 
Ben.  7;  In  re  Furelle,  Fed.  Cas.  5,132,  5  N. 
B.  R.   119. 

129.  In  re  Frisfcie,  Fed.  Cas.  5,131,  13  N. 
B.  R.  349;  In  re  Isidor,  Fed.  Cas.  7,105,  2 
Ben.  123. 

130.  In  re  Adams,  Fed.  Cas.  40,  3  Ben.  7 ; 
In  re  Gilbert,  Fed.  Cas.  5,410,  1  Low.  340; 
In  re  Vogel,  Fed.  Cas.  16,984,  5  N.  B.  R. 
393. 

131.  In  re  Hassenbusch,  47  C.  C.  A.  177, 
108  Fed.  35. 

132.  Matter  of  Horgan  &  Slattery  (C.  C. 
A.,  2d  Cir.),  3  Am.  B.  R.  253,  98  Fed.  414. 

183.  General  Order  XXII;  Bankr.  Act.  I 
39-a(9). 

134.  See  Bankr.  Act,  §  38-a(6). 
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a  8um  sufficient  for  that  purpose.  This  practice,  which  is  <^imed  to  be  sanc- 
tioned by  General  Order  X,  and  is  usually  prescribed  in  local  rules,  is  clearly 
within  the  broad  powers  conferred  on  courts  of  bankruptcy  by  §  2  (15),  and 
has  now  been  ratified  by  usage.  ^^'^  The  examination,  when  reduced  to  writing, 
should  be  read  over  by  the  bankrupt  and  subscribed  by  him,  but  it  has  been 
held  that  where  the  testimony  was  not  signed  by  the  bankrupt  it  could  be 
received  in  evidence  on  the  testimony  of  the  person  who  took  the  minutes.  ^^ 
A  bankrupt  has  the  right,  on  his  general  examination  at  the  first  meeting  of 
creditors,  or  at  any  other  examination,  to  the  attendance  and  services  of 
counsel,**'  but  it  is  clearly  improper  for  a  former  counsel  of  the  bankrupt  to 
conduct  his  examination  on  behalf  of  the  trustea*^  Whether  a  bankrupt  may 
consult  counsel,  before  answering  a  question,  is  within  the  discretion  of  the 
examining  magistrate.*^  The  bankrupt  may  be  crosa^xamined,*^  but  such 
cross-examination  should  be  conducted  as  directed  by  General  Order  No.  22, 
in  conformity  with  the  mode,  existing  in  courts  of  law.***  The  referee  has 
ample  power  to  administer  oaths  and  compel  the  production  of  documents,**^ 
and  need  not  issue  a  subpoena  duces  tecum  for  that  purpose,  nor  specify  in  the 
order  the  importance  of  their  production.*^  He  should  enter  on  the  record 
any  objections  to  testimony  and  his  rulings  thereon,  and  any  offers  to  prove 
which  he  rules  out,  as  well  as  any  statements  of  counsel  or  the  bankrupt  when 
asserting  the  latter's  constitutional  privilege.***    Excluded  testimony  should 


185.  Testimony  taken  by  stenograplier. — 
Bnle  II  of  Roles  lor  Western  District  of 
New  York,  Erie  District,  provides  that : 

1.  The  examination  of  the  (bankrupt  and 
other  witnesses  at  meetings  of  creditors  or 
otherwise,  and  all  testimony  offered  on  con- 
tested claims,  or  for  any  other  purpose,  will 
be  taken  down  by  the  official  stenographer 
in  the  form  of  question  and  -answer,  and 
transcribed.  One  copy  thereof  will  be  in- 
Krted  in  the  record  book  of  the  referee  and 
the  other  copy  will  be  delivered  to  the  trus- 
tee. The  expense  of  thus  perpetuating  testi- 
mony will  be  at  the  rate  of  ten  cents  ( 10c. ) 
a  folio  for  both  copies,  and  shall  be  paid  as 
follows:  Where  there  are  no  assets,  lor  one 
reasonable  examination  on  one  day,  by  the 
bankrupt,  and  thereafter  by  the  creditor  or 
party  in  interest  for  whose  benefit  or  at  whose 
request  «uch  examination  is  had ;  where  there 
are  assets,  as  may  be  ordered  'by  the  referee 
in  each  particular  case. 

2.  After  the  testimony  has  been  trans- 
cribed the  attorney  in  charge  of  the  case  will 
produce  each  witness  ^f ore  the  referee,  that 
such  testimony  may  be  signed  as  provided 
in  General  Order  XXII; 

3.  If  indemnity  is  not  demanded,  all 
moneys  advanced  bv  the  referee  in  publish- 
ing or  mailing  notices,  or  for  traveling  ex- 
penses, or  for  procuring  the  attendance  of 
witnesses,  or  for  perpetuating  testimony,  or 
otherwise,  shall  be  paid  to  the  referee  prior 
to,  or  at  the  time  appliciation  is  made  to  him 
for  the  report  or  oertifieate  called  for  by 
District  RiUe  X. 

196.  Matter  of  Kaplan  Brothers  (C.  C.  A., 
3d  CSr.),  32  Am.  B.  R.  305,  213  Fed.  753; 
In  re  Bard  (D.  C,  N.  Y.),  6  Am.  B.  R.  810, 
108  Fed.  208. 


187.  Good  V.  Kane    (C.  C.  A.,  8th  Cir.), 

32  Am.  B.  R.  19,  211  Fed.  956. 

188.  In  re  Teuthom  (Ref.,  Mass.),  5  Am. 
B.  R.  767. 

189.  In  re  Tanner,  Fed.  Cas.  13,746,  1 
Low,  215;  In  re  Jackson,  Fed.  Gas.  7,562, 
2  Ben.  210;  In  re  Lord,  Fed.  Cas.  8,602,  3 
N.  B.  R.  243. 

140.  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496;  In  re  Leacbman,  Fed.  Cas.  8,157,  1 
N.  B.  R.  391;  In  re  Br«^g,  Fed.  Oas.  1,799, 
5  Law  Rep.  232. 

141.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 

33  Am.  B.  R.  243,  217  Fed.  488. 

142.  Bankr.  Act,  §  38-a  (2) ;  In  re  Solo- 
way  V.  Katz  (D.  C,  Conn.),  28  Am.  B.  R. 
228,  195  Fed.  103. 

148.  In  re  Solowav  v.  Katz  (D.  C,  Conn.), 
28  Am.  B.  R.  228,  195  Fed.  103. 

144.  The  practice  is  clearly  indicated  in 
the  following: 

"Referees  may  pass  upon  the  competency, 
materiality  and  relevancy  of  evidence  in 
matters  properly  <before  them  for  investiga- 
tion, and  shall  have  all  the  powers  of  the 
judge  concerning  the  admission  or  rejection 
thereof,  and  shall  note  on  the  record  all  ob- 
jections, the  rulings  thereon  and  the  excep- 
tions which  may  be  taken ;  and  in  cases  where 
testimony  is  excluded  they  shall  note  a  brief 
statement  by  the  party  offering  the  same  of 
the  facts  he  exipects  to  prove  thereby. 
Referees  shall  limit  the  inquiry  before  them 
to  relevant  and  material  miatters,  and  in  case 
an  examination  or  a  cross-examination  is  un- 
necessarily prolix,  or  inrproperly  prolonged, 
the  referee  may,  in  his  discretion,  limit  the 
time  of  such  examination ;  or  he  may  impose 
costs,  including  the  fees  of  the  stenographer 
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be  taken  down  and  made  a  part  of  the  reeord  together  with  the  ruling  of  the 
referee  on  the  objections  and  the  exceptions  noted. ^^  The  reason  for  this 
procedure  is  to  enable  the  judge  on  a  review  not  to  reverse  a  decision  made 
because  of  the  error  of  the  referee  in  excluding  evidence,  but  to  enable  such 
judge  at  once,  without  reference  back  to  take  such  testimony,  to  determine  the 
issue  upon  the  proper  testimony,  disregarding  that  which  was  improper.^^ 

e.  Subject-matter  of  the  examination. —  This  is  pointed  out  by  the  words  of 
the  statute,  t.  e.,  "  concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the  amount, 
kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  matters  which 
may  affect  the  administration  and  settlement  of  his  estate."  Broader  phrases 
could  not  well  have  been  employed/*^  A  bankrupt  may  be  required  to  disr 
close  to  the  trustee  the  combination  of  a  safe,^*®  and  may  properly  be  asked 
whether  he  did  not,  shortly  before  his  bankruptcy,  sign  a  statement  upon 
the  strength  of  which  he  had  obtained  credit  and  merchandise  from  one  of 
his  present  creditors- ^^  But  the  examination  cannot  as  a  rule  be  extended  to 
property  acquired  after  the  filing  of  the  petition ;^'^  or  the  adjudication;"^ 
or  to  property  which  does  not  belong  to  the  bankrupt.  ^'^^  On  the  other  hand, 
it  is  not  limited  to  transactions  during  the  four  montiis'  period.""  The  differ- 
ence between  an  examination  under  this  subsection  and  one  under  §  21-a  should 
always  be  borne  in  mind.  .  Suggestive  precedents  under  both  statutes  will  be 
found  in  the  foot-note.*" 


and  other  expenses,  upon  the  party  re- 
gponsible  for  the  improper  prolongation." 
(Rule  XXIV,  VSTefstem  District  of  New  York. ) 

145.  In  re  Lipaet    (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  119  Fed.  379;  In  re  Goltardi   (D. 

C,  Cal.),  7  Am.  B.  R.  723,  114  Fed.  328; 
Dressel  v.  North  State  Lumber  Co.  (D.  C. 
N.  Car.),  9  Am.  B.  R.  541,  119  Fed.  631; 
In  re  Romain©  (D.  C,  W.  Va.),  14  Am.  B 
R.  785,  138  Fed.  837;  In  re  Sturgeon  (C.  C 
A.,  2d  Oir.),  14  Am.  B.  R.  681,  139  Fed.  608: 
Bank  of  Ravenswood  v.  Johnson  (C.  C.  A., 
4th  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463. 
A  contrary  conclusion,  disapproved  in  some 
of  the  above  cases,  was  reached  in  In  re  Wilde 
(D.  C,  N.  Y.),  11  Am.  B.  R.  714,  131  Fed. 
142. 

Stay  of  proceedings  to  determine  admis- 
sibility of  evidence. — A  reference  must  re- 
ceive all  the  evidence  oiTered  upon  a  hearing 
before  him,  notine  the  objections  made 
thereto  and  may  refuse  to  stop  the  proceed- 
ings land  certify  questions  raised  on  the  ob- 
jections to  the  testimony.  Bank  of  Ravens- 
wood  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am. 
B.  R.  206,  143  Fed.  463. 

146.  In  re  Lipset   (D.  C,  N.  Y.),  9  Am. 

B.  R.  32,  119  Fed.  379;  In  re  Romaine   (D 

C,  W.  Va.),   14   Am.   B.  R.   785,   138  Fed 
837. 

147.  In  re  Foerst    (D.  C,  N.  Y.),  1  Am 
B.  R.  259,  93  Fed.  190. 

148.  In    re   Hook*   Smelting   Co.    (D.    C. 
Pa.),  15  Am.  B.  R.  83,  138  Fed.  954. 

149.  Matter  of  Jacdbs  &  Roth  (D.  C,  Pa.), 
18  Am.  B.  R.  728,  154  Fed.  988,  wherein  the 


court  said :  **  It  is  not  to  be  intended  by  this 
to  state  that  a  general  voyage  of  discovery 
is  to  be  authorized  covering  any  and  every 
period  of  the  bankniqyt's  business  dealings 
and  transactions,  but  only  such  as  wiiMn  a 
reasonable  time  of  the  'Imnkrupt  proceeding 
can  fairly  be  taken  to  shed  flome  light  upon 
his  affairs  at  that  time. 

150.  In  re  Hayden  (D.  C,  N.  Y.),  1  Am. 
B.  R.  670,  90  Fed.  199;  In  re  White,  2  N.  B. 
N.  Rep.  536.  But  see  In  re  Walton,  1  N. 
B.  N.  693 ;  In  re  Clark,  Fed.  Gas.  2,805,  and 
In  re  McBrien,   Fed.  Cas.   8,666. 

181.  In  re  Patterson,  Fed.  Cas.  10,815,  1 
Ben.  508 ;  In  re  Levy,  Fed.  Cas.  8,296,  1  Ben. 
496.  . 

182.  In  re  Van  Tuyl,  Fed.  Cas.  16,880,  1 
N.  B.  R.  636. 

163.  In  re  Brundage  (D.  C,  Iowa),  4 
Am.  B.  R.  47,  100  Fed.  613. 

164.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  197;  In  re  Cliffe  (D.  C, 
Pa.),  3  Am.  B.  R,  257,  97  Fed.  640;  In  re 
Tudor  (D.  C,  Col.),  4  Am.  B.  R.  78,  100 
Fed.  796;  In  re  Kamsler,  2  N.  B.  N.  &  R. 
97,  97  Fed.  194;  In  re  Carley  (D.  C,  Ky), 
6  Am.  B.  R.  554,  106  Fed.  862;  People's 
Bank  v.  Brown  (C.  C.  A.,  3d  Cir.),  7  Am. 
B.  R.  475,  112  Fed.  652;  U.  S.  v.  Wechsler 
(D.  C,  N.  Y.),  16  Am.  B.  R.  1;  In  re  Bone- 
steel,  Fed.  Cas.  1,628;  In  re  Hoult,  Fed. 
Cas.  6,646;  In  re  Cooke,  Fed.  Cas.  3,168; 
In  re  Salkey,  Fed.  Cas.  12,262;  In  re  Camp- 
bell, Fed.  Cas.  2,348;  In  re  Hatje,  Fed.  Cas. 
6,215. 
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f.  XTiisatitfactory  aniwen. —  Persistent  evasion  or  refusal  on  the  part  of  a 
bankrupt  to  answer  material  questions  within  his  knowledge  will  be  considered 
as  contempt  and  be  punishable  as  such.^^  Thus,  under  the  former  law,  where 
the  bankrupts  had  concealed  a  large  sum,  and,  when  questioned,  ^'  had  told  all  . 
th^  knew  on  the  subject/'  and  refused  to  answer  further  questions  because 
"  they  knew  no  more  about  the  matter,''  they  were  punished  for  contempt^** 
And  under  the  present  law  it  is  held  that,  where  he  persistently  answers  ^'  J 
don't  know"  to  questions  about  his  property,  which  he  must  and  evidently 
does  know,  and  could  answer  fully,  he  is  guilty  of  contempt  *^^  From  unsatis- 
factory answers  and  other  evidence  the  conclusion  is  sometimes  drawn  that  the 
bankrupt  is  withholding  property  from  his  trustee.^*®  A  bankrupt  may  be 
guilty  of  contempt  when  he  refuses  to  answer  questions  and  withdraws  froip 
the  office  of  the  referee;*^  and  his  testimony  may  be  rejected  where  it  is 
unworthy  of  credit.^** 

g.  Criminating  questions. —  (1)  In  qbnbral. —  The  once-mooted  question  as 
to  whether  the  words  '^  but  no  testimony  given  by  him  shall  be  offered  in  evi- 
dence against  him  in  any  criminal  proceeding  "  amount  to  the  privilege  against 
testifying  against  himself  guaranteed  by  the  Fifth  Amendment  to  the  Consti- 
tution seems  no  longer  open.  It  is  now  well  settled  that  the  bankrupt  need  not 
answer  criminating  questions.  ^^^   The  authorities  to  the  contrary  seem  not  to 


1S5.  In  re  Singer  (D.  C,  Pa.)»  23  Am. 
B.  R.  28,  174  Fed.  208;  In  re  FeHennan 
(D.  C,  N.  Y.),  17  Am.  B.  R.  786,  149  FecL 
244;  Matter  of  Levin  (D.  C,  N.  Y.),  11  Am. 
B.  B.  382,  131  Fed.  388;  Matter  of  Shear 
(D.  C,  N.  Y.),  32  Am.  B.  R.  833,  188  Fed. 
677. 

Tlie  EiifUali  avtliofitiM  are  to  the  same 
effect  Ex  parte  Ii^gge,  17  Jurist,  416;  In  re 
Martin,  11  Jurist,  461;  Ex  parte  Lord,  10 
Meea.  ft  W.  463;  In  re  Bradbury,  11  Jur.  189, 
14  C.  B.  16;  In  re  Taylor,  8  Ves.  328;  Ex 
parte  Nowlan,  6  Dumf.  k  East  118,  6  T.  R.  68. 
Cosunitted  for  contempt. —  Where  a  bank- 
rupt, under  examination  before  a  referee,  per- 
sistently evaded  making  direct  answers  to 
questions  concerning  the  recent  sale  of  a 
house,  about  which  he  could  not  have  been 
ignorant,  and  it  becomes  necessary,  because 
of  such  conduct,  to  suspend  the  examination, 
he  will  be  committed  to  jail  for  contempt. 
In  re  Singer  (D.  C,  Pa.),  23  Am.  B.  R.  28, 
174  Fed.  208. 

^nrhere   a   baakmpt's   whole    examination 
is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any 
explanation  of  the  facts  connected  with  his 
bankruptcy,  under  the  pretense  of  ignorance 
and  stupidity,  and  he  manifests  a  deliberate 
determination   to   conceal    all    the   material 
facts   within  his  knowledge,  he  will  be  ad- 
judged guilty  of  contempt  of  court  and  com- 
mitted   to    jBiL     In   re   Schulman    (D.   C, 
N.  Y. ) ,  21  Am.  B.  R.  288,  167  Fed.  237,  affd. 
23  Ajn.   B.  R.  809,  177  Fed.   191;   U.  S.  v. 
Appel   (B.  C,  N.  Y.),  31  Am.  B.  R.  164,  211 
Fed.  495 ;  Matter  of  Kaplan  Brothers  ( C.  0. 
A-,  3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753. 
Svidence  insufficient  to  show  contempt. — 
Where,  upon  the  examination  of  a  bankrupt 


before  a  special  commissioner  as  to  the  keep- 
ing of  a  cash  book  and  its  whereabouts,  he 
testified  that  he  last  saw  the  book  in  the 
<^ce  of  the  firm  shortly  before  the  appoint- 
ment of  the  custodian,  and  did  not  take  it 
himself  but  left  it  where  he  saw  it,  and  there 
was  no  certificate  of  the  special  commis- 
sioners indicating  that  in  his  opinion  the  wit- 
ness testified  falsely  or  withheld  information, 
it  was  held  that  proceedings  to  punish  the 
bankrupt  for  contempt  should  be  dismissed. 
Matter  of  Cantor  (C.  C.  A.,  2d  Qr.),  32  Am. 
B.  R.  768,  216  Fed.  61. 

166.  In  re  Salkey,  Fed.  Gas.  12,253. 

167.  In  re  Gitkin  (D.  C,  Pa.),  21  Am. 
B.  R.  113,  164  Fed.  71;  Matter  of  Kaplan 
Brothers  (C.  C.  A.,  3d  Cir.),  32  Am.  B.  R. 
306,  213  Fed.  763. 

168.  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  97  Fed.  666;  In  re  Schles- 
inger  (D.  C,  N.  Y.),  3  Am.  B.  R.  342,  97 
Fed.  936;  In  re  Deuell  (D.  C,  Mo.),  4  Am. 
B.  R.  60,  100  Fed.  633. 

169.  In  re  Vogel,  Fed.  Cas.  16,984,  6 
N.  B.  R.  393. 

100.  In  re  Tudor  (D.  C,  Col.),  4  Am. 
B.  R.  78,  100  Fed.  796;  In  re  Leslie  (D.  C, 
N.  Y.),  9  Am.  B.  R.  661,  119  Fed.  406. 

161.  In  re  Scott  (D.  C,  Pa.),  1  Am.  B. 
R.  49,  95  Fed.  816;  In  re  Hathom  (Ref., 
La.),  2  Am.  B.  R.  298;  In  re  Rosser  (D.  C, 
Mo.),  2  Am.  B.  R.  756,  96  Fed.  305;  In  re 
Feldstein  (D.  C,  N.  Y),  4  Am.  B.  R.  321, 
108  Fed.  794;  In  re  Henschel  (Ref.,  N.  Y), 
7  Am.  B.  R.  207;  In  re  Shera  (D.  C,  N.  Y), 
7  Am.  B.  R.  552,  114  Fed.  207;  In  re  Nach- 
man  (D.  C,  S.  Car.),  8  Am.  B.  R.  180,  114 
Fed.  995;  In  re  Kan  tor  (D.  C,  N.  Y),  9  Am. 
B.  R.  104,  117  Fed.  356;  IT.  S.  v.  Goldstein 
(D.  C,  Va.),  12  Am.  B.  R.  756,  132  Fed.  789; 
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have  recognized  the  full  force  of  CoxinBelman  v.  Hitchcock^**  The  bankrupt 
may  even  assert  his  privilege  in  response  to  a  petition  that  he  be  ordered  to 
surrender  property.^®*  Although  a  bankrupt  has  a  right  to  claim  his  privilege 
against  self-incrimination,  there  must  be  some  basis  for  the  supposed  fear.^^ 
If  the  court  is  convinced  that  an  answer  to  a  question  cannot  by  any  possibility 
criminate  the  bankrupt,  and  especially  if  he  does  not  swear  that  he  believes 
it  would,  it  is  the  duty  of  the  court  to  compel  him  to  answer.^*^  The  inhibition 
not  only  protects  the  bankrupt  from  the  disclosure  of  facts  which  would  tend 
to  prove  his  guilt,  but  also  from  disclosure  of  facts  which  might  furnish  a 
clue  or  a  link  in  a  chain  of  evidence  by  which  a  criminal  offense  might  be  made 
known.^^  It  seems  that  the  protection  extends  only  to  a  prosecution  in  the 
Federal  courts. ^^  Section  860  of  the  Eevised  Statutes,  (now  repealed)  in 
force  when  the  incriminating  testimony  was  given,  does  not  preveut  the  use 
of  such  testimony  in  the  prosecution  of  the  witness  for  perjury.^^ 

(2)  Use  of  testimony  on  examination. —  It  is  provided  in  subdivision  9 
of  clause  a  of  this  section  that  no  testimony  given  by  the  bankrupt  on  examina- 
tion "  shall  be  offered  in  evidence  against  him."  It  has  held  that  full  effect 
may  be  given  to  the  immunity  provision  of  this  subdivision  by  confining  it  to 
the  testimony  given  thereunder,^*  and  that  the  bankrupt  is  not  protected  by 
this  clause  against  the  use  of  his  testimony  given  upon  an  examination  where 
he  has  been  indicted  for  perjury  in  relation  to  the  bankruptcy  proceedings.^™ 


Carey  v.  Donohue  (C.  C.  A.,  6th  Cir.),  31 
Am.  B.  R.  210,  209  Fed.  328.  Contra: 
Mackel  v.  Rochester  (C.  C.  A.,  9th  Cir.),  4 
Am.  B.  R.  1,  135  Fed.  904. 

Concealing  property. —  A  bankrupt  may 
refuse  to  answer  questions  the  answers  to 
which  would  tend  to  show  him  guilty  of 
the  offense  of  concealing  property  after  his 
adjudication  under  §  29-b  of  the  bankruptcy 
act.  U.  S.  V.  Goldstein  (D.  C,  Va.),  12  Am. 
B.  R.  765,  132  Fed.  789. 

Larceny. —  The  bankrupt  oannot  be  com- 
pelled to  give  testimony  which  might  ex- 
pose him  to  a  prosecution  for  larceny.  In 
re  Henschel  (Ref.,  N.  Y.),  7  Am.  B.  R.  207, 

Waver. —  The  filing  of  a  voluntary  peti- 
tion in  bankruptcy  is  not  a  waiver  of  the 
constitutional  provision.  In  re  Hathom 
(Ref.,  La.),  2  Am.  B.  R.  298. 

lea.  142  U.  S.  547,  36  L.  Ed.  1110.  See 
also  Brown  v.  Walker,  161  U.  S.  591,  40 
L.  Ed.  819. 

163.  In  re  Glassner  (Ref.,  Md.),  8  Am. 
B.  R.  184. 

164.  Matter  of  Tobias,  Greenthal  &  Men- 
delson  (D.  C,  N.  Y.),  31  Am.  B.  R.  889,  215 
Fed.  815. 

165.  Matter  of  Levin  (D.  C,  N.  Y.),  11 
Am.  B.  R.  382,  131  Fed.  388;  In  re  Hess 
(D.  C,  Pa.),  14  Am.  B.  R.  659,  136  Fed. 
988;  In  re  Walsh  (D.  C,  S.  Dak.),  4  Am. 
B.  R.  693,  104  Fed.  518. 

166.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  149  Fed.  633. 

167.  In  re*  Nachman  (D.  C,  S.  Car.),  8 
Am.  B.  R.  180,  114  Fed.  995;  In  Common- 
wealth V.  Ensign,  227  U.  S.  592,  30  Am.  B.  R. 
408,  57  L.  Ed.  658,  in  which  it  was  held  that 
the  provisions  of  the  fifth  amendment  applies 
only  to  proceedings  in  the  federal  courts. 


168.  Section  860  of  the  U.  S.  Revised 
Statutes  saved  tl^e  right  to  use  incriminat- 
ing testimony  in  the  prosecution  of  a  wit- 
ness for  perjury  for  any  legitimate  purpose 
in  establishing  the  charge  made.  The  use 
of  such  testimony  was  not  limited  to  merely 
proving  that  it  was  in  fact  given.  On  the 
prosecution  of  a  bankrupt  for  perjury  in  two 
bankruptcy  proceedings,  testimony  given  in 
one  bankruptcy  proceeding,  not  tending  to 
establish  perjury  in  the  other,  was  held  to 
be  inadmissible  to  establish  the  crime  charged 
in  the  other  proceeding.  Cameron  v.  United 
States  (U.  S.  Sup.  Ct.),  231  U.  S.  710,  31 
Am.  B.  R.  604,  58  L.  Ed.  448,  revg.  27  Am. 
B.  R.  657,  113  C.  C.  A.  20,  192  Fed.  648. 

169.  Ensign  v.  Pennsvlvania,  227  U.  S. 
692,  30  Am.  B.  R,  408,  57  L.  Ed.  668;  Glick- 
stein  V.  United  States,  222  U.  S.  139,  27  Am. 
B.  R.  786,  66  L.  Ed.  128. 

Among  the  cases  contra  are:  Mackel  v. 
Rochester  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R. 
1,  102  Fed.  314;  In  re  Franklin  Syndicate 
Co.  (D.  C,  N.  Y.)  4  Am.  B.  R.  611,  114 
Fed.  205;  In  re  Sapiro  (D.  C,  Wis.),  1  Am. 

B.  R.  296,  92  Fed.  340. 
Cross-examination. —  A  bankrupt  may  be 

cross-examined  as  to  any  matter  he*  has 
voluntarily  sworn  to  in  his  petition  or 
schedules  or  testimony,  and  must  answer 
pertinent  questions  relative  thereto.  In  re 
Walsh  (D.  C,  S.  Dak.),  4  Am.  B.  R.  693,  104 
Fed.  518. 

170.  Cameron  v.  United  States,  231  U.  S. 
710,  31  Am.  B.  R.  604;  revg.  s.  c.  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  R.  657,  192  Fed.  548,  113 

C.  C.  A.  20 ;  Wechler  v.  United  States  ( C.  C. 
A.,  2d  Cir.),  19  Am.  B,  R.  1,  158  Fed.  579, 
revg.  16  Am.  B.  R.  1;  Daniels  v.  United 
States  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R.  790, 
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Neither  does  the  clause  protect  him  against  the  use  of  his  testimony  where  he 
is  charged  with  contempt  in  refusing  to  give  testimony."^  This  provision  does 
not  exempt  a  bankrupt  from  prosecution  for  an  unlawful  act  concerning  which 
he  voluntarily  testifies,  but  only  provides  that  his  testimony  so  given  cannot 
be  used  against  him  on  such  prosecution.^^ 

(3)  Use  of  bankrupt's  books. —  The  books  of  a  bankrupt  in  the  possession 
of  the  trustee  or  a  receiver  are  not  "  testimony  ^'  within  the  meaning  of  suV 
division  9,  and  they  may  be  used  against  him.^^*  He  may  not  be  compelled  to 
produce  books  rightfully  in  his  possession,  for  use  in  criminal  proceedings 
against  him,  but  the  declaration  of  the  rule  in  the  Johnson  case  would  seem  to 
permit  their  use  where  they  have  been  transferred  to  the  possession  of  his  trustee 
in  one  course  of  the  proceeding."*  Wjbere  a  bankrupt  asserts  his  constitutional 
privilege  against  an  order  compelling  him  to  produce  books  of  account  alleged 
to  contain  incriminating  evidence  the  books  should  be  produced  so  as  to  enable 
the  court  or  referee  to  determine  whether  they  do  in  fact  contain  such  evidence ; 
the  court  or  referee  may  then  make  an  order  protecting  the  bankrupt  from  the 
use  of  such  evidence,  and  at  the  same  time  enable  the  trustee  to  obtain  other 
necessary  information  from  such  books. "'^  If  the  bankrupt  surrenders  his  books 
without  protest  or  claim  of  constitutional  privilege,  he  waives  such  privilege  so 
far  as  such  books  are  concerned.*''* 

h.  Effect  of  §  14-b  (6).— The  amendatory  act  of  1903  makes  the  bankrupt's 
refusal  "  to  obey  any  lawful  order  or  to  answer  any  material  question  approved 
by  the  court  "  an  objection  to  a  discharge.    The  new  clause  is  clearly  aimed  at 


196  Fed.  459;  Matter  of  Kaplan  Brothers 
(C.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  306,  213 
Fed.  753;  United  States  v.  Brod  (C.  C,  Ga.), 
23  Am.  B.  R.  740,  176  Fed.  165;  Edelstein  v. 
United  States  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  649,  149  Fed.  636.  See  contra,  U.  S.  t. 
Simon  (D.  C,  Wash.),  17  Am.  B.  R.  41,  146 
Fed.  89. 

171.  Matter  of  Kaplan  Brothers  (C.  C.  A., 
3d  Cir.),  32  Am.  B.  R.  305,  213  Fed.  753. 

17«.*  BurreU  v.  State,  194  U.  S.  572,  12  Am. 
B.  R.  132,  48  L.  Ed.  1122,  affg.  27  Mont.  282, 
70  Pac.  982;  United  States  v.  Simon  (D.  C, 
Wash.),  17  Am.  B.  R.  41,  146  Fed.  89;  Edel- 
stein V.  United  States  (C.  C.  A.,  8th  Cir.) ,  17 
Am.  B.  R  649,  149  Fed.  636.  It  was  held  in 
the  case  of  Commonwealth  v.  Ensign  .(Super. 
Ct.,  Pa.),  40  Pa.  Super.  Ct.  157,  22  Am.  B.  R. 
797,  that  the  schedules  of  the  bankrupt  and 
books  offered  by  him  are  to  be  considered  as 
voluntarily  offered. 

ITS.  Ensign  v.  Commonwealth,  227  U.  S. 
592,  30  Am.  B.  R.  408,  57  L.  Ed.  658. 

Use  of  books  of  bankrupt  in  possession  of 
receiver. —  In  the  case  of  United  -States  v. 
Halstead  (Ct.  of  App.  Dist.  Col.),  38  App. 
D.  C.  69,  27  Am.  B.  R.  302,  it  was  held  that 
the  use  before  a  grand  jury  of  books,  papers 
and  records  of  a  bankrupt  which  had  been 
taken  possession  of  by  a  receiver  in  bank- 
ruptcy, pursuant  to  an  order  of  the  bank- 
ruptcy court,  and  which  contained  the  record 
and  accounts  with  respect  to  the  matters 
chai^ged  in  an  indictment  against  the  baiik- 
nxpt,  is  no  violation  of  the  Fifth  Amendment 
of  the  Constitution,  providing  that  no  person 


shall  be  compelled  to  be  a  witness  against 
himself.  See  also  Matter  of  Harris,  221  U.  S. 
274,  26  Am.  B.  R.  302,  55  L.  Ed.  732. 

Use  of  bankrupt's  books  in  prosecution 
for  concealment  of  assets. —  Books  of  a  bank- 
rupt which  have  been  transferred  to  his 
trustee,  although  against  his  will,  may 
properly  be  prmluced  before  a  grand  jury 
and  before  the  petit  jury  at  a  trial  under 
an  indictment  for  concealing  money  from  his 
trustee,  since  the  use  of  such  books  does  not 
compel  the  bankrupt  to  be  a  witness  against 
himself.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919;  Compare 
United  States  v.  Rhodes  (D.  C,  Ala.),  32  Am. 

B.  R.  528,  212  Fed.  618;  People  v.  Swarts, 
etc.  (111.),  8  Am.  B.  R.  487,  24  Nat.  Corp. 
Rep.  263 ;  Matter  of  Kanter  &  Cohen  (-D.  d, 
N.  Y.),  9  Am.  B.  R.  104,  117  Fed.  356. 

As  to  the  use  of  the  bankrupt's  schedules  in 
evidence  see  ante,  p.  259. 

174.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  57  L.  Ed.  919,  where 
Justice  Holmes  remarks  that:  "A  party  is 
privileged  from  producing  the  evidence,  but 
not  from  its  production.  The  transfer  by 
bankruptcy  is  no  different  from  a  transfer 
by  execution  of  a  volimie,  with  a  confession 
written  on  the  fly  leaf." 

175.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B. 
R.  559,   134  Fed.  109;   Matter  of  Hark    (D. 

C,  Pa.),  14  Am.  B.  R.  624,  136  Fed.  986; 
Matter  of  Rosenblatt  (D.  C,  Pa.),  16  Am. 
B.  R.  306,  143  Fed.  663. 

176.  Matter  of  Tracv  &  Co.  (D.  C,  N. 
Y.),  23  Am.  B.  R.  438,  177  Fed.  532. 
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the  difficulty  mentioned  in  the  preceding  paragraph.  Its  constitutionality  was 
questioned  even  in  advance  of  its  becoming  the  law.^^  But  the  proceeding  for 
a  discharge  is  not  a  criminal  proceeding,  and  the  protection  of  the  witness 
extends  to  criminal  proceedings  only.  The  privil^e  of  a  discharge  is  not  a 
natural  right,  or  a  right  of  property,  but  is  a  matter  of  favor  to  be  accepted 
upon  such  terms  as  Congress  sees  fit  to  impose.  Hence  this  provision  does 
not  violate  the  constitutional  immunity."® 

i.  Effect  of  false  swearing. —  This  subject  and  the  right  to  use  the  bank- 
rupt's examination  as  a  means  to  prevent  his  discharge  is  ^iscussed  in  detail 
later."^ 

j.  Examination  of  third  persons. —  §  7-a  (9),  previously  discussed,  has  to  do 
only  with  the  examination  of  the  bankrupt.  The  procedure  on  and  the  subject- 
matter  and  effect  of  the  examination  of  other  witnesses,  and  the  bankrupt,  too, 
for  that  matter,  under  §  21-a,  will  be  found  in  another  place.^^ 

177.  See  editor's  note  In  re  Feldstein  (D.  179.  See  discusison  under  Sections  Four- 
C,  N.  Y.),  4  Am.  B.  R.  321,  103  Fed.  269.      teen  and  Twenty-nine  of  this  work. 

But  see  contra,  In  re  Xachman   (D.  C,  S.  180.  See  discussion  under  Section  Twenty- 

Car.),  8  Am.  B.  R.  180,  114  Fed.  995.  one. 

178.  In  re  Dresser  (C.  C.  A.,  2d  Cir.),  16 
Am.  B.  B.  561,  145  Fed.  1021. 


SECTION  EIGHT. 


.  §  8.  Death  or  Insanity  of  Bankrupts. —  a.  The  death  or  insanity  of 
a  bankrupt  shall  not  abate  the  proceedings,  but  the  same  shall  be 
conducted  and  copcluded  in  the  same  manner,  so  far  as  possible,  as 
though  he  had  not  died  or  become  insane:  Provided,  That  in  case  of 
death  the  widow  and  children  shall  be  entitled  to  all  rights  of  dower 
and  allowances  fixed  by  the  laws  of  the  state  of  the  bankrupt's 
residence. 


Aiuaosoits  proTisiOBS:    In  U.  S.:    Act  of  1867,  |  12,  R.  S.,  {  5000;  Act  of  1800,  %  45. 

In  Eng.:    Act  of  1883,  %  108. 
Cross-ieferencM:    To  the  Uw:    IS  4,  5-a. 

To  tho  General  Ordexs:    None. 

To  the  Forms:    None. 


SYNOPSIS   OF   SECTION. 
DBATH    OR    INAANITT    OF    BANKRUPTS. 


L  Compoxatiye  Legislation,  273. 

n.  Effect  of  Bankrupt's  Death  or  Insanity  on  the  Ptoceeding,  274.' 

a.  In  general,  274. 

b.  On  right  to  discharge,  274. 

nL  Effect  on  Statutory  Rigfhts  of  Widow  and  Children,  275. 

a.  In  general,  275. 

b.  Dower  and  statutory  allowances,  275. 


I.   COMPARATIVE  LEGISLATION. 

There  is  at  present  no  substantial  difference  between  the  English  and  Amer- 
ican statutes,  save  that  the  English  section  provides  for  the  contingency  of 
death  only.^  But  in  England  the  court  may,  in  its  discretion,  refuse  to  pro- 
ceed.^ The  English  practice  also  permits  the  service  of  process  on  the  personal 
representatives  of  the  debtor,  if  he  dies  before  such  service.^  Our  law,  in 
providing  that  there  shall  be  no  abatement  after  a  petition  filed,  seems  to 
warrant  this  practice.     The  analogous  section  in  our  statute  of  1800  provided 

1.  Eng.  Bankr.  Act-  of  1«83,  §  108.  145,  under  the  act  of  1860,  with  In  re  Walker, 

S.  Compare  In  re  Obbard,  24  L.  T.  N.  S.      54  L.  T.  N.  S.  682,  under  that  of  1883. 

jg  .g^g,  3.  Ex  parte  Hill,  4  MorreU,  281. 
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only  for  the  due  distribution  of  assets  in  case  of  death  "  after  any  conunission 
in  bankruptcy  sued  forth."  The  statute  of  1867  was  permissive,  not  manda- 
tory, and  was  applicable  only  "  after  the  issue  of  the  warrant  '*  (in  this  being 
identical  with  that  of  1800),  but  had  no  provision  relative  to  insanity  or  con- 
cerning dower  or  allowances.^ 

II.    EFFECT  OF  BANKRUPT'S  DEATH  OR  INSANITY  ON  THE  PROCEEDINGS.^ 

a.  In  general. —  The  language  of  this  section  is  mandatory.  The  proceeding 
"  shall  not  abate  "  and  "  shall  be  conducted  and  concluded  in  the  same  manner, 
as  far  as  possible,"  as  though  the  debtor  had  not  died  or  become  insana  It 
was  held  under  the  former  law  that  involuntary  proceedings  abated  on  the 
death  of  the  alleged  bankrupt  before  the  trial,  but  not  if  the  adjudication  had 
been  made,  even  though  the  warrant  had  not  been  issued.^  But  the  rule  was 
different  where  one  of  two  or  more  partners  died  after  the  filing  of  a  petition 
against  the  copartnership.'^  Under  the  present  statute  the  filing  of  a  petition 
begins  '^  the  proceedings,"  and  there  can  be  no  abatement  thereafter,®  and  there- 
fore the  death  of  a  bankrupt  after  the  filing  of  an  involuntary  petition,  but 
before  the  adjudication,  does  not  abate  the  proceedings,®  nor  does  his  death 
before  the  service  of  process  upon  him  effect  such  result. ^^  Likewise,  if  a  party 
committed  an  a(^t  of  bankruptcy  while  sane,  and  by  reason  of  such  act  the  court 
obtained  jurisdiction,  it  can  continue  the  proceedings,  notwithstanding  the 
subsequent  insanity  of  the  bankrupt. ^^  The  rule  as  to  non-abatement  is  the 
same  whether  the  cause  be  death  or  insanity,  but,  if  the  latter,  a  committee 
ad  litem  should  be  appointed.^  This  section  applies  to  a  corporation  seeking 
to  defeat  bankruptcy  proceedings  by  a  voluntary  dissolution  begun  after  the 
filing  of  the  petition. ^^ 

b.  On  right  to  discharge. —  The  decisions  under  the  previous  law  to  the  effect 
that  a  discharge  could  not  be  granted  where  the  bankrupt  had  died  after  the 


4.  Act  of  1867,  §  12;  R.  S.,  §  5,090. 

8.  As  to  the  adjudication  on  bankruptcy  of 
estates  of  decedent's  see  discussion  under  f  4, 
ante.  As  to  the  effect  of  the  death  or  insanity 
of  a  partner  on  the  right  to  adjudicate  the 
estate  of  the  partnership  in  bankruptcy,  see 
discussion  under  §  5,  ante, 

6.  Frazier  v.  McDonald,  Fed.  Cas.  6,073; 
In  re  Litchfield,  Fed.  Cas.  8,385. 

7.  Hunt  V.  Pooke,  Fed.  Cas.  6,896.  Com- 
pare Ex  parte  Hall,  1  De  Gex,  332. 

8.  In  re  Hicks  (D.  C,  Vt.),  6  Am.  B.  R. 
182,  107  Fed.  910;  Matter  of  Spalding  (C. 
C.  A.,  2d  Cir.),  14  Am.  B.  R.  129,  137  Fed. 
1,020,  revg.  13  Am.  B.  R.  223  on  other 
grounds;  Shute  v.  Patterson  (0.  C.  A.,  8th 
Cir.),  17  Am.  B.  R.  99,  147  Fed.  609;  Matter 
of  Agnew  and  Sherman  (D.  C,  N.  Y.),  35 
Am.  B.  R.  709,  226  Fed.  650. 

The  word  "bankrupt"  in  this  section  re- 
fers to>a  person  against  whom  a  petition  has 
been  filed,  as  well  as  one  who  has  already 
been  adjudicated  a  bankrupt.  In  re  Larkin 
(D.  C,  N.  Y.),  21  Am.  B.  R.  711,  168  Fed. 
100. 

9.  Partridge  v.  Andrews  (C.  C.  A.,  3d  Cir.), 
27  Am.  B.  R.  388,  191  Fed.  325;  In  re  Hicks 
(D.  C,  Vt.),  6  Am.  B.  R.  182,  107  Fed.  910. 

10.  Shute  V.  Patterson  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  99,  147  Fed.  509. 


11.  In  re  Kehler  (C.  C.  A.,  2d  Cir.),  19 
Am.  B.  R.  513,  162  Fed.  674,  revg.  18  Am. 
B.  R.  596,  153  Fed.  236. 

Where  the  defense  is  insanity  at  the  time 
of  the  commission  of  the  alleged  act  of  bank- 
ruptcy, the  issue  of. insanity  must  be  tried 
in  the  bankruptcy  court,  and  while  an  adjudi- 
cation of  his  insanity  by  a  State  court  after 
the  filing  of  the  petition  in  bankruptcy  may 
be  prima  facte  evidence  of  the  fact,  it  does 
not  conclude  the  bankruptcy  court.  In  re 
Ward  (D.  C,  N.  J.),  20  Am.  B.  R.  482,  161 
Fed.  755.  As  to  effect  of  findings  of  a  State 
court  upon  inquisition  issued  to  determine 
sanity  of  an  aUeged  bankrupt,  see  In  re  Ward 
(D.  C,  N.  J.),  28  Am.  B.  R.  29,  194  Fed.  174. 

12.  Compare  In  re  O'Brian,  2  N.  B.  N. 
Rep.  312;  In  re  Burka  (D.  C,  Tenn.),  5 
Am.  B.  R.  843,  107  Fed.  674. 

13.  Scheuer  v.  Smith,  etc.,  Co.  (C.  C.  A., 
5th  Cir.),  7  Am.  B.  R.  384,  112  Fed.  407; 
White  Mountain  Paper  Co.  v.  Morse  (C.  C. 
A.,  1st  Cir.),  11  Am.  B.  R.  633,  127  Fed. 
643. 

Prior  dissolution  proceedings. —  For  a  dis- 
cussion of  the  effect  of  dissolution  proceed- 
ings begun  prior  to  bankruptcy  pro^edings, 
see  §  4,  ante. 
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adjudication,  are  no  longer  applicable,^*  for  the  reason  that  such  cases  rested 
on  the  requirement  of  that  law  that  the  bankrupt  should,  when  applying  for 
his  discharge,  take  a  certain  oath.  No  such  oath  is  now  necessary,  and  a  dis- 
charge will  be  granted,  though  the  requirement  calling  for  the  personal  presence 
of  the  bankrupt  cannot  be  complied  with.^*  It  is  only  possible  to  successfully 
oppose  the  discharge  by  proving  one  of  the  acts  described  in  section  fourteen  of 
the  bankruptcy  act,  and  such  proof  may  be  made  whether  the  bankrupt  is  sane 
or  insane,  living  or  dead.^** 

in.  EFFECT  OF  STATUTORY  SIGHTS  OF  WIDOW  AND  CHILDREN. 

a.  In  general. —  The  proviso  protects  the  rights  of  dower  and  allowance, 
granted  to  the  widow  and  children  under  State  statutes.  The  clause  is  a  new 
enactment,  but  it  does  not  change  existing  law.^^  The  doctrine  rests  on  the 
principle  that  the  trustee'^  title  is  charged  with  the  same  liens  and  burdens, 
whether  actual  or  inchoate,  as  was  the  bankrupt's.  It  is  not  material  that 
previous  to  the  bankruptcy  proceedings  but  within  the  four  months'  period,  the 
husband  had  assigned  his  property  for  the  benefit  of  creditors,^®  or  that  he  died 
after  the  vesting  of  title  in  the  trustee.^*  But  the  family  has  nothing  in  the 
nature  of  a  lien  and  may  not  enforce  their  rights,  where  the  bankrupt  dies  after 
the  trustee  has  wholly  or  partially  administered  the  estate,  and  the  property  has 
passed  into  the  hands  of  purchasersw^  It  has  been  held  that,  notwithstanding 
the  reference  in  this  section  to  the  laws  of  the  State  of  the  bankrupt's  residence, 
a  wife's  right  of  dower  in  lands  situated  in  another  State  is  protected,  although 
the  laws  of  the  State  where  the  bankrupt  lives  have  abrogated  the  right  of 
dower.  This  conclusion  is  reached  by  reasoning  that  the  wife  was  entitled  to 
such  dower  rights  independent  of  the  bankruptcy  act  and  that  this  section 
is  not  restrictive  but  simply  saves  such  rights.^^ 

b.  Dower  and  statutory  allowances. —  What  would  be  the  effect  of  this  clause 
provided  the  rights  or  allowances  were  not  actually  inchoate  at  the  time  the 
proceedings  began,  has  not  yet  been  decided ;  the  words  used  would,  however, 
seem  sufficient  to  cover  such  a  case.^    The  rule  as  to  dower  applies  to  allowances 


14.  In  re  O'Farrell,  Fed.  Cas.  10,446;  In 
re  Gunike,  Fed.  Cas.  5,868. 

15.  In  re  Parker  (Ref.,  Kan.),  1  Am.  B. 
R.  615.    Se  also  under  Bankr.  Act,  }.  14. 

16.  In  re  Miller  (D.  C,  Pa.),  13  Am.  B. 
R.  345,  133  Fed.  1,017. 

17.  Porter  v.  Lazear,  109  U.  S.  84,  27  L. 
Ed.  865;  In  re  Shaeffer  (D.  C.  Pa.),  5  Am. 
B.  R.  248,  105  Fed.  352. 

18.  Asaignment  for  benefit  of  creditors  pre- 
ceding iMUi&mptcy. —  Where  a  bankrupt,  who 
has  made  a  general  assignment  for  the  benefit 
of  creditors  within  four  months  of  bank- 
ruptcY,  dies  before  the  proceeds  of  his  estate 
are  distributed  to  creditors,  his  widow  is 
entitled  under  section  8  of  the  bankruptcy 
act  to  the  share  allowed  her  under  the  State 
statute;  Matter  of  Scott  (C.  C.  A.,  7th  Cir.), 
35  Am.  B.  R.  746,  226  Fed.  201. 

19.  Hull  V.  Dicks  (U.  S.  Sup.  Ct),  235 
U.  S.  584,  34  Am.  B.  R.  1,  59  L.  Ed.  372; 
Partridge  v.  Andrews  (C.  C.  A.,  3d  Cir.), 
27  Am.  B.  R.  388,  191  Fed,  325;  In  re  New- 
ton (D.  C,  Conn.)-,  10  Am.  B.  R.  345,  122 
Fed.  103;  In  re  Dicks  (D.  C,  Ga.),  28  Am. 
B.  R.  845,  198  Fed.  293;  In  re  Slack  (D.  C, 


Vt.),  7  Am.  B.  R.  121,  111  Fed.  623;  Compare 
In  re  McKenzie  (C.  C.  A.,  8th  Cir.),  15  Am. 
B.  R.  679,  142  Fed.  383,  affg.  13  Am.  B.  R. 
227,  132  Fed.  114;  Matter  of  Scott  (C.  C.  A., 
7th  Cir.),  33  Am.  B.  R.  53. 

20.  HuU  V.  Dicks,  235  U.  S.  584,  34  Am. 
B.  R.  1,  59  L.  Ed.  372. 

21.  Thomas  v.  Woods  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  132,  173  Fed.  585. 

22.  But  see  Hawk  v.  Hawk  (D.  C,  Ark.), 
4  Am.  B.  R.  463,  102  Fed.  679,  holding  that 
under  a  statute  providing  that  a  wife  when 
granted  a  divorce  against  her  husband  shall 
be  entitled  to  oAe-third  of  the  husband's 
prsonal  property  absolutely,  the  wife  had  no 
claim  on  the  assets  of  her  husband's  estate 
in  bankruptcy  while  the  divorce  proceeding 
was  still  pending. 

Inchoate  right  of  dower. —  The  proviso  of 
section  8-a,  that  in  case  of  the  death  of  a 
bankrupt  pending  the  proceedings,  the  widow 
and  children  shall  be  entitled  to  all  rights 
of  dower  and  allowance  fixed  by  the  laws  of 
the  State  of  the  bankrupt's  residence,  was  in- 
tended simply  to  preserve  such  rights  as 
already  existing,  and  where   a.  bankrupt  is 
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to  a  widow  or  children  granted  by  the  State  statutes.  The  beneficiaries  take 
them,  as  if  there  had  been  no  bankruptcy.  Where  such  allowances  are  author- 
ized by  State  statutes  the  bankruptcy  court  may  make  them.^  If  the  wife  of 
a  bankrupt  consents  to  the  sale  of  real  estate  free  from  her  dower,  she  is 
entitled  to  the  value  of  such  dower  as  fixed  by  the  laws  of  the  State  of  the 
bankrupt's  residence.^ 

living    his    wife   may    assert    her    right   of  Ohio),    9    Am.    B.    R.    380,    119    Fed.    976. 

dower  in  his  real  property  in  accordance  with  Contra:  In  re  Seabolt   (D.  C,  N".  Car.),  8 

the  State  law.    Thomas  v.  Woods  (C.  0.  A.,  Am.  B.  R.  57,  61,  113  Fed.  766. 

8th  Cir.),  23  Am.  B.  R.  132,  173  Fed.  686.  84.  In  re  Forhes   (Ref.,  Ohio),  7  Am.  B. 

23.  In  re  Newton   (D.  C,  Ct.),  10  Am.  B.  R.  42, 
R.  345,  122  Fed.  103;  In  re  Parschen  (D.  C, 


SECTION  NINE 


PROTECTION  AND  DETENTION  OF  BANKRUPTS. 

§  9.  Protection  and  Detention  of  Bankrupts. —  a  A  bankrupt  shall 
be  exempt  from  arrest  upon  civil  process  except  in  the  follawing 
cases:  (1)  When  issued  from  a  court  of  bankruptcy  for  contempt  or 
disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State  court 
having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would  not  be  a  release, 
and  in  such  case  he  shall  be  exempt  from  such  arrest  when  in  attend- 
ance upon  a  court  of  bankruptcy  or  engaged  in  the  perf  omiance  of 
a  duty  imposed  by  this  act. 

b  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or 
against  a  person,  and  before  the  expiration  of  one  month  after  the 
qualification  of  the  trustee,  upon  satisfactory  proof  by  the  affidavits 
of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of  business  to 
avoid  examination,  and  that  his  depature  will  defeat  the  proceed- 
ings in  bankruptcy,  issue  a  warrant  to  the  marshal,  directing  him  to 
bring  such  bankrupt  forthwith  before  the  court  for  examination.  If 
upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court 
or  a  judge  thereof  that  the  allegations  are  true  and  that  it  is  neces- 
sary, he  shall  order  such  marshal  to  keep  such  bankrupt  in  custody 
not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for 
examination,  from  time  to  time,  not  exceeding  in  all  ten  days,  as 
required  by  the  court,  and  for  his  obedience  to  all  lawful  orders  made 
in  reference  thereto. 


Analogous  proTisions:    In  17.  S.:    A«  to  (a),  Act  of  1867,  |  26,  R.  S.,  i  5107:  Act  of  1800, 
§$  22,  38,  60;  As  to  (b).  Act  of  1867,  f  40,  R.  S.,  §  5024. 
In  Eng.:    As  to  (a),  A<!t  of  1883,  S  9  (1). 
Cross-references:    To  the  law:,  {§  1(4),  2(13),  (16),  10,  11-a,  17,  63.    Compare,  also,  R.  S., 
f  $  752;  763. 
1o  the  General  Orders:    XII^  XXX. 
To  the  Forms:   None. 
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SYNOPSIS   OF   SECTION. 

PROTECTION   AND   DBTENTION   OF  BANKRUPTS. 

I.  Comparative  Legislation;  Scope  of  Section,  278. 

a.  Analogous  provisions,  278. 

b.  Scope  of  section,  278. 

n.  Protection  of  Bankrupts,  279. 

a.  When  right  to  protection  begins  and  ends,  279. 

b.  On  what  depends,  279. 

c.  Kind  of  liability,  280. 

d.  Practice,  280. 

^e.  General  Order  XXX,  280. 

nL  Detention  of  Bankrupts,  281. 

a.  Purpose  of  subsection,  281. 

b.  Practice,  281. 


I.     COMPARATIVB  LEGISLATION;   SCOPE  OF  SECTION. 

a.  Analogous  provisions. —  The  corresponding  clause  in  the  English  act  of 
1883  applies  both  to  protection  from  arrest  and  to  the  stay  of  suits.  Under 
that  act  a  bankrupt  from  the  moment  of  the  receiving  order  is  immune  from 
arrest  on  civil  process.^  Our  first  statute  exempted  l£e  bankrupt  from  arrest 
for  forty-two  days  —  this,  to  give  ample  time  for  his  examination  —  no  matter 
what  the  character  of  the  indebtedness,  and  from  an  arrest  based  on  a  debt 
owing  before  the  bankruptcy  during  the  pendency  of  the  proceeding.  The  law 
of  1867  differed  little  from  the  present  law,  save  in  omitting  entirely  the  two 
excepted  classes  stated  in  subheads  (1)  and  (2).  Minor  differences  will  be 
discussed  later. 

b.  Scope  of  section. —  This  section  has  undoubtedly  a  threefold  purpose : 
(a)  to  preserve  unimpaired  the  authority  of  the  court  of  bankruptcy  over  the 
persons  of  the  parties  to  the  proceeding,  (b)  to  protect  the  debtor  from  imprison- 
ment on  all  civil  suits  in  which  the  remedy  will  be  barred  by  the  subsequent 
discharge,  and  (c),  as  incidental  to  the  first  purpose  and  analogous  to  that 
expressed  in  §  10,  to  detain  a  bankrupt  in  the  district  when  there  seems  a 
likelihood  of  his  departing  from  it.  There  are  two  kinds  of  protection  from 
arrest,  (a)  the  absolute  right,  which  existed  at  common  law,  t.  c,  while  in 
attendance  on  court  or  engaged  in  performing  a  duty  imposed  by  the  bankruptcy 
act,  and  (b)  the  qualified  right,  which  may  not  exist  as  against  a  liability  to 
which  a  discharge  is  not  a  release,  or  a  warrant  or  order  of  commitment  based 
upon  a  bankrupt's  contempt  or  disobedience  of  the  lawful  orders  of  a  court  of 
bankruptcy.  The  section  itself  is  somewhat  narrower  than  its  supplement, 
General  Order  XXX.^  This  same  discrepancy  existed  under  the  former  laws.^ 
Section  9-a  which  restricts  the  immunity  of  a  bankrupt  to  debts  which  would 
be  released  by  a  discharge,  and  Q-eneral  Orders  No.  12  and  30,  which  relate  to 
practice  only,  and  announce  no  rule  as  to  the  effect  of  a  discharge,  are  in  pari 

1.  Eng.  Bankr.  Act  of  1S83,  §  9(1,  2).  3.  See   §  26,  Law  of   1867,  with  General 

2.  In  re  Baker  (D.  C,  Kan.),  3  Am.  B.  R.      Order  XXVII,  under  that  law. 
101,  96  Fed.  964. 
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maJterub  and  should  be  construed  as  a  whole.*  But  §  9-b  should  not 
be  confounded  with  §  11-a;  nor  should  the  right  to  detain  tie  person  be  con- 
fused with  the  right  to  seize  that  person's  property.*^  And  jurisdiction  to  protect 
from  arrest,  which  is  similar  to  the  jurisdiction  to  restrain  proceedings  which 
may  result  in  arrest,  should  always  be  clearly  distinguished  from  it.®  It  should 
be  noted  also  that  the  General  Order  XXX  refers  only  to  cases  where  the  bankr 
nipt  has  been  actually  imprisoned,  while  Greneral  Order  XII  relates  to  pro- 
tection from  an  arrest  not  yet  accomplished. 


n.    PROTECTION  OF  BANKRUPTS. 

a.  When  r^ht  to  protection  begins  and  ends. —  The  right  of  protection  con- 
ferred by  subsection  a  is  personal  to  the  bankrupt.  By  §  1  (4),  a  person  who 
files  a  petition  or  one  against  whom  a  petition  is  filed  is  from  the  moment  of 
filing  a  bankrupt.  The  section  provides  for  protection  of  the  bankrupt'  only 
during  the  period  covered  by  the  pendency  of  the  bankruptcy  proceedings  during 
which  jurisdiction  is  conferred  on  the  bankruptcy  court  to  protect  the  bankrupt 
from  arrest  on  a  provable  debt  until  a  discharge  has  been  granted  or  refused.^ 
The  right  is  not  available  after  he  ceases  to  be  a  bankrupt,  t.  e,,  when  he  is  dis- 
charged.® The  exemption  from  arrest  when  in  attendance  upon  a  court  of 
bankruptcy,  as  construed  by  General  Order  XII,  continues  until  final  adjudica- 
tion upon  his  application  for  a  discharge  The  bankrupt  is  entitled  to  the 
exemption,  not  merely  on  the  particular  occasions  when  he  is  actually  in  attend- 
ance in  court  but  during  the  whole  period  during  which  he  may  attend  or  has 
duties  to  perform  in  reference  to  the  estate.®  The  period  of  protection,  there- 
fore, is  not,  as  a  rule,  longer  than  eighteen  months ;  but  may  be,  a^  where  a 
contest  develops  on  the  application  for  the  discharge.  It  is  conceivable,  also, 
that  a  petitioner  may  prolong  the  time  by  delaying  the  adjudication.  But  the 
court  can  ipipose  terms  on  granting  orders  of  protection,  and  an  effort  to  extend 
the  time  would  be  quickly  checked. 

b.  On  what  it  depends.^ —  Protection,  as  a  rule,  is  granted  only  to  bankrupts. 
It  has  been  held,  however,  that,  under  the  common  law,  the  right  of  protection 
extends  to  witnesses,^^  and  to  parties,  including  creditors,  while  attending  bank- 
ruptcy proceedings.*^  The  protection  given  to  such  persons  is,  however,  only 
that  which  is  always  allowed  to  those  in  attendance  on  a  court,  or  in  going  and 
coming  to  the  court,  in  response  to  its  summons  or  mandate.  The  court  may 
grant  the  protection  on  the  terms  that  the  bankrupt  give  security  that  he  will 
obey  all  orders  of  the  court  and  not  depart  from  its  jurisdiction.^  Pending 
a  petition  to  review  an  order  denying  a  petition  to  revoke  a  discharge,  the 
court  may  restrain  the  arrest  of  the  bankrupt  based  upon  a  claim  coming  within 
clause  a  of  this  section.^     The  term  "  arrest "  as  used  in  this  section  is  not 


1  United  States  ex  rel.  Kellev  v.  Peters 
(D.  C,  lU.),  22  Am.  B.  R.  177,  166  Fed.  613. 

5.  €onsult  also  under  |§  2,  3  and  69. 

6.  See  under  §  11,  and  compare  In  re 
Walker,  Fed.  Cas.  17,060;  In  re  Hazelton, 
Fed.  Cas.  6^7. 

7.  Herschinan  v.  Bolster  (Sup.  Ct.,  Mass.), 
220  Mass.  137,  33  Am.  B.  R.  747,  107  N.  E. 
543. 

8.  In  re  Dole,  Fed.  Cas.  3,964,  11  Blatchf. 
p;  In  re  KimbaU,  Fed.  Cas.  7,768,  6 
Blatchf.  292;  In  re  Wiggers,  Fed.  Cas.  17,623. 

••  In  re  Lewensohn  ( D.  C.,  N.  Y. ) ,  3  Am. 


B.  R.  594,  98  Fed.  676;  In  re  Dresser  (D.  C, 
N.  Y.),  10  Am.  B.  R.  270,  124  Fed.  916. 

10.  Lamkin  v.  Starkey,  7  Hun  (N.  Y.), 
479. 

11.  Ex  parte  List,  2  Ves.  &  B.  373;  Parker 
V.  Hotchkiss,  1  Wall.  Jr.  269;  Matthews  v. 
Tufts,  87  N.  Y.  568. 

12.  In  re  Lewensohn  (D.  D.,  N.  Y.) ,  3  Am. 
B.  R.  694,  98  Fed.  576;  In  re  Dresser  (D.  C, 
N.  Y.),  10  Am.  B.  R.  270,  124  Fed.  916. 

13.  In  re  Chandler  (D.  C,  lU.),  13  Am, 
B.  R.  614,  135  Fed.  S93. 
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confined  to  the  original  taking  into  custody  but  applies  to  a  continued  detention. 
'Thus  he  may  be  released  after  the  adjudication  where  he  was  under  arrest  at 
the  time  thereof."  The  phrasing  of  General  Order  XXX  seems  to  limit  to 
valtmtary  bankrupts  the  right  to  protection  from  an  arrest  already  made. 
Under  the  policy  of  the  law,  as  indicated  by  §  1  (1),  this  right,  however,  is 
equally  available  to  involuntary  bankrupta*' 

0.  "Kmi  of  liability. —  The  bankrupt  is  entitled  to  protection  from  process 
from  a  State  court  where"  the  debt  or  claim,  for  the  enforcement  of  which  the 
process  is  issued,  would  be  released  by  the  discharge  in  bankruptcy.  Where 
the  claim,  though  provable,  is  not  dischargeable,  the  bankrupt  is  not  protected 
from  arrest.^®  The  dischargeability  of  debts  is  discussed  in  detail  under  section 
17,  post.  How  far  the  determination  of  a  court  of  bankruptcy  on  the  ques- 
tion whether  the  debt  is  dischargeable,  should  be  followed  by  a  'State  court, 
is  for  the  latter  court  to  decide.  It  may  thus  happen  that,  during  the  bank- 
ruptcy proceedings,  a  debtor  will  be  protected,  only  to  find  the  discharge  of 
no  avail  when  pleaded  in  habeas  corpus  in  a  State  court  on  a  subsequent 
arrest.^''  Where  the  application  is  for  the  protection  against  arrest  while  in 
attendance  or  while  peJ-forming  some  duty  prescribed  by  the  act,  the  dis- 
chargeability of  the  debt  is  not  material^ 

d.  Practice. —  When  the  application  for  protection  is  made  before  arrest,  it 
often  takes  the  form  of  a  petition  for  a  stay,  on  the  theory  that  the  order  of 
arrest  is  a  step  in  a  suit ;  and,  if  so,  it  will  be  in  accordance  with  the  practice 
indicated  under  section  11.  Where,  however,  the  bankrupt  desires  protection 
against  arrest  generally,  the  proper  method  is  to  apply  for  an  order  of  pro- 
tection. Thii?  order  can  be  granted  by  the  referee.^'  It  is  a  matter  of  right, 
but  extends  only  to  process  resting  On  debts  which  are  dischargeable,  and 
should  be  in  terms  so  limited.  If  the  bankrupt  has  already  been  arrested  and 
he  applies  for  release  on  the  ground  that  the  debt  is  dischargeable,  comity 
suggests  an  application  in  the  first  instance  to  a  State  court.^  But  such  an 
application  may  be  made  to  a  Federal  court.^  WTiere  a  bankrupt  wilfully 
disobeys  an  order  made  in  proceedings  supplementary  to  execution,  a  sub- 
sequent order  of  the  bankruptcy  court,  restraining  his  arrest  upon  civil 
process,  does  not  prevent  his  commitment  by  a  State  court  as  punishment  for 
disregard  of  its  authority.^ 

e.  General  Order  XXX. —  The  practice  is  well  outlined  in  General  Order 
XXX.^  Where  the  reason  for  the  application  is  that  the  bankrupt  may  attend 
an  examination  or  perform  any  other  duty  under  the  act,  either  method  of 
affording  protection  is  available,  and  the  application  should  be  made  to  the 


14.  Turgeon  v.  Emery  (D.  C,  Me.),  26 
Am.  B.  R.  694,  182  Fed,  1016;  People  ex 
rel.  Taranto  v.  Erianger  (D.  C,  N.  Y.),  13 
Am.  B.  R.  197,  132  Fed.  883. 

A  contrary  conclusion  was  reached  in  In 
re  Claiborne  (D.  C,  N.  Y.),  5  Am.  B.  R.  812, 
109  Fed.  74. 

15.  See  under  the  law  of  1867,  In  re  Wig- 
gers.  Fed.  Caa.  17,623;  In  tc  Williams,  Fed. 
€aa.  17,700. 

le.  In  re  Baker  (D.  C,  Kan.) ,  3  Am.  B.  R. 
101,  96  Fed.  954;  In  re  Marcus  (C.  C.  A.,  Ist 
Cir.),  5  Am.  B.  R.  365,  105  Fed.  907. 

17.  Compare  In  re  Tinker  (D.  C,  N.  Y.), 
3  Am.  B.  R.  680,  99  Fed.  79,  with  ColweU  v. 
Tinker,  6  Am.  B.  R.  434,  35  N.  Y.  Misc.  330, 
72  N.  Y.  Supp.  505. 


18.  United  Stat«8  ex  rel.  Mansfield  v. 
Flynn  (D.  C,  N.  Y.),  23  Am.  B.  R.  294,  179 
Fed.  316. 

19.  See  In  re  Marcus  (C.  C.  A.,  1st  Cir.), 
5  Am.  B.  R.  366,  105  Fed.  907,  which  con- 
tains a  form  for  an  order  of  prohibition. 
Compare  also  forms  under  "Supplementary 
Forms,"  po8t,  and  see  Hagar  &  Alexander's 
Bankruptcy  Forms   (2d  Ed.),  Nos.  143,  144. 

80.  Scott  ▼.  McAleese  (C.  C.  A.,  3d  Cir.), 
1  Am.  B.  R.  660,  93  Fed.  656. 

21.  In  re  Seymour,  Fed.  Cas,  12,684. 

22.  In  re  Fritz  (D.  C,  N.  Y.),  18  Am. 
B.  R.  244,  152  Fed.  562. 

23.  See    General   Order   XXX    and 
thereunder,  post. 
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referea  But,  if  any  of  the  bankrupt's  debts  are  not  dischargeablei,  the  order 
of  protection  shoidd  be  limited  in  time  and  the  body  of  the  bankrupt  returned 
to  the  jailer  as  soon  as  the  examination  is  completed  or  the  duty  performed ; 
imless  the  arrest  post-dated  the  petition,  when,  it  seems,  he  should  be  discharged 
from  imprisonment.^  No  protection  can  be  afforded  by  any  other  court  to  a 
debtor  under  arrest  for  contempt  or  disobedience  of  the  lawful  orders  of  a 
court  of  bankruptcy.  Whether,  on  a  contested  application,  the  court  will  go 
behind  the  face  of  the  papers,  was  a  disputed  question  under  the  former  act.^ 
The  better  opinion  seems  to  be  that  it  will,  t.  e,,  that  it  is  the  character  of  the 
debt  which  is  the  subject  of  investigation  and  the  court,  being  a  paramount 
court,  should  hear  all  disputed  facts.  This  view  seems  in  accordance  with  the 
provisions  of  General  Order  XXX. 

m.    DST£NTION  OF  BAHKRXTPTS. 

a.  Purpose  of  subsection. —  It  is  apparent  that  the  purpose  of  subsection  h 
of  this  section  is  to  provide  a  means  to  keep  the  bankrupt  within  the  district, 
if  the  court  is  satisfied  that  he  is  about  to  leave  it  to  avoid  examination.^ 
The  law  of  1867  contained  no  analogous  clause^  and  his  detention  was  not 
authorized  save  before  adjudication  in  an  involuntary  case,^  and  then  only  as 
incident  to  a  seizure  of  the  bankrupt's  property  similar  to  that  now  authorized 
^7  §§  3-e  and  69-a.  The  warrant  and  its  purpose  were  more  like  the  writ  of 
ne  exeat,  referred  to  in  the  next  paragraph.^  The  present  section  is,  however, 
for  a  very  different  purpose.  That  the  bankrupt  is  about  to  depart,  that  he 
intends  thereby  to  avoid  examination,  and  that  his  departure  will  tend  to  defeat 
the  proceedings  in  bankruptcy,  must  satisfactorily  aj^ar.  Otherwise,  a 
warrant  under  this  subsection  cannot  be  issued. 

b.  Practice. —  The  limitations  here  are  important.  Such  an  application 
can  be  made  only  between  the  time  of  filing  the  petition  and  the  expiration 
of  one  month  after  the  qualifications  of  the  trustee;  and  the  bankrupt,  if 
taken  into  custody,  can  be  detained  only  ten  days.  The  affidavits  of  two 
persons  are  necessary;  they  must  show  facts,  not  opinions,  and  must  be 
reasonably  conclusive.  The  bankrupt  cannot  be  actually  imprisoned.  Within 
these  limitations  and  on  a  showing  of  the  facts  indicated  in  the  last  para- 
graph, the  judge  may,  on  petition  or  motion,  issue  a  warrant.  The  bankrupt 
can,  it  seems,  move  for  his  release,  or  give  bail.  As  soon  as  the  ten  days 
have  elapsed,  he  must  be  released.  There  seems  to  be  no  prohibition  on  second 
or  other  like  applications,  but  the  court  will  not  permit  the  use  of  this  process 
to  become  persecution.  The  similarity  between  the  detention  here  authorized 
and  that  made  effective  through  the  writ  of  ne  exeat  will  be  recognized.^  The 
latter  is,  however,  not  limited  to  a  detention  for  the  purpose  of  examination. 
It  has  been  held  that  a  court  of  bankruptcy  may,  under  the  broad  powers 


M.  See  first  sentence  of  General  Order 
XXX. 

55.  Compare  In  re  Robinson,  Fed.  Cas.  11,- 
939;  In  re  J.  H.  KimbaU,  Fed.  Cas.  7J69, 
and  other  like  cases,  with  In  re  Williams, 
Fed.  Cas.  17,700,  and  In  re  Alsberg,  Fed.  Cas. 
261. 

56.  See  S  46  of  the  Torrey  Bankruptcy  BiU, 
S.  1036,  Fifty-fifth  Congress,  introduced  by 
^ator  Lindsay  on  March  22,  1807,  under 
vhich  a  bankrupt  might  have  been  detained 
if  "his  departure  wul  delay  or  hinder  the 


proceeding;  "  and  the  reason  for  the  change 
in  the  statement  of  the  conferees  on  the  part 
of  the  House.  Cong.  Record,  65th  Congress, 
Vol.  1,  p.  7,206. 

27.  See  Act  of  1867,  §  40;  U.  S.  Rev.  Stat. 
§  6024,  post. 

88.  Usher  ▼.  Pease,  116  Mass.  440. 

89.  Griswold  v.  Hazard,  141  U.  S.  260,  36 
L.  Ed.  678. 

30.  See  R.  S.  §§  717,  5024.  And  consult  In 
re  Hale,  Fed.  Cas.  5,911;  In  re  Hadley,  Fed. 
Cas.  5,894;  In  re  McKibben,  Fed.  Cas.  8,869. 
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conferred  by  §  2  (15)*^  grant  such  a  writ,  and  this  procedure  will  usually 
be  resorted  to.  But  a  warrant  cannot  be  issued  under  this  subsection  solely 
as  a  basis  for  extradition  proceedings  in  another  district  to  bring  the  bank- 
rupt to  the  district  in  which  the  detention  warrant  has  been  issued.^ 
Where  a  bankrupt  arrested  under  a  writ  of  ne  exact  regno  is  released  upon 
giving  a  bond  conditioned  upon  his  remaining  constantly  within  the  jurisdic- 
tion of  the  court,  his  absence  from  the  district  from  time  to  time  without  leave 
of  the  court,  is  a  breach  of  the  bond.^ 


31.  In  re  Lipke  (D.  C,  N.  Y.),  3  Am.  B. 
R.  669,  98  Fed.  970;  In  re  Ck)hen  (D.  C,  111.), 
14  Am.  B.  R.  355,  136  Fed.  999;  Matter  of 
Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  R.  231, 
173  Fed.  1012.  As  to  sufficiency  of  affidavit 
to  obtain  a  writ  of  ne  exeat ,  see  Hoffsch- 
laeger  CJo.  v.  Young  Nap  (D.  C.,  Hawaii),  2 
U.  S.,  D.  C,  Hawaii  103,  12  Am.  B.  R.  510. 

Expiration  of  ten-day  limit. —  Where  the 
bankrupt  is  arrested  and  examined  under  the 

f provisions  of  this  subsection  and  the  ten-day 
imit  is  about  to  expire,  the  court  may  issue 
a  writ  in  the  nature  of  a  writ  ne  exeat  to 
restrain  him  from  departing  from  the  juris- 


diction. In  re  Cohen  (D.  C,  TXL),  14  Am. 
B.  R.  356,  136  Fed.  999. 

Order  anthorizing  issnance  of  writ. —  The 
irregularity,  if  any,  in  failing  to  enter  a 
formal  order  authorizing  the  issuance  of  a 
writ  ne  exeat,  may  be  cured  by  the  entry  of 
an  order  nunc  pro  tunc.  Matter  of  Berkowitz 
(D.  C,  N.  J.),  22  Am.  B.  R.  231,  173  Fed. 
1012. 

38.  In  re  Ketchum  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  532,  108  Fed.  35. 

33.  In  re  Appel  (C.  C.  A.,  1st  Cir.),  20 
Am.  B.  R.  890,  163  Fed.  1002. 
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EXTRADITION  OF  BANKRUPTS. 

§  10.  Extradition  of  Bankrupts. —  a  Whenever  a  warrant  for  the 
apprehension  of  a  bankrupt  shall  have  been  issued,  and  he  shall  have 
been  found  within  the  jurisdiction  of  a  court  other  than  the  one  issuing 
the  warrant,  he  .may  be  extradited  in  the  same  manner  in  which  persons 
under  indictment  are  now  extradited  from  one  district  within  which  a 
district  court  has  jurisdiction  to  another. 


Analogous  provisions:    None. 

Cross-references:    To  the  Uw:    If  2(13)   (14)    ( 15) ,  9,  29-b,  41-a. 
To  the  General  Orders:    None. 

To  the  Forms:  None. 


SYNOPSIS   OF   SECTION. 
I.    EXTRADITION  OF  BANKRUPTS. 

of  Bankrupts,  283. 

a.  When  a  bankrupt  may  be  extradited^  283. 

b.  Practice,  28i. 


I.     EZTEADITIOH  OF  BANEBXTPTS. 

a.  When  a  bankrupt  may  be  extradited. —  This  section  is  new  to  the  present 
bankruptcy  act.  Extradition  proceedings  can  be  instituted  under  this  section 
only  when  a  warrrant  for  the  apprehension  of  a  bankrupt  has  been  issued,  as 
when  he  has  committed  one  of  the  offenses  mentioned  in  §  29-b,  or  has  been 
adjudged  in  contempt  under  §  2  (13)  (15),  or  §  41-a.  The  court  has  no 
jurisdiction  to  issue  a  warrant  of  arrest  as  a  basis  for  extradition  proceedings 
to  bring  the  bankrupt  before  the  court  for  examination  after  he  has  departed 
from  the  district  and  settled  in  another  jurisdiction.^  He  must  also  be  found 
in  the  district  whence  extradition  is  sought.  This  implies  positive  identifica- 
tion. Further  than  this,  however,  the  court  need  not  go.  The  mere  produc- 
tion of  the  warrant,  authenticated  either  in  writing  or  orally,  appears  to  be 
sufficient.  In  this,  extradition  in  bankruptcy  seems  to  differ  from  extradition 
for  crime.^ 

1.  In  re  Ketchum   (C.  C.  A.,  6th  Cir.),  5      Ian  v.  Wilson,  127  U.  S.  540,  32  L.  Ed.  223; 
Am.  B.  R.  532,  108  Fed.  35.  In  re  V^olf,  27  Fed.  606;  In  re  Hasenbusch, 

8.  Compare  In  re  Dana,  68  Fed.  886;  Cal-      47  C.  C.  A.  177,  108  Fed.  35. 
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b.  Practice.—  By  the  terms  of  this  section,  the  practice  on  extradition  in 
bankruptcy  is  assimilated  to  that  provided  by  §  1014  of  the  Revised  Statutes.* 
The  bankrupt  is  brought  in  on  a  warrant  issued  by  a  commissioner  on  com- 
plaint under  oath ;  he  may  deny  identity,  or  that  the  warrant  was  issued,  or, 
if  issued,  that  it  was  for  his  apprehension.  The  commissioner  must  either 
discharge  him  or  commit  him  to  custody.  If  the  latter,  he  may  be  admitted 
to  bail.  If  no  bail  is  offered,  he  must  be  taken  before  the  judge,  who,  after 
inquiry  into  the  facts,  may  either  release  him  or  grant  an  order  or  warrant 
for  removal.  And  the  marshal  will  then  deliver  him  into  the  custody  of 
the  court  which  issued  the  original  warrant  of  arrest.* 


8.  This  section  is  as  follows: 
-  *'  §  1014.  For  any  crime  or  offense  against 
the  United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  or  by 
an^  commissioner  of  a  circuit  court  to  take 
bail,  or  by  any  chancellor,  judge  of  a  su- 
preme or  superior  court,  chief  or  first  judge 
of  conunon  pleas,  mayor  of' a  city,  justice  of 
the  peace,  or  other  magistrate,  of  any  State 
where  he  may  be  found,  and  agreeably  to  the 
usual  mode  of  process  against  offenders  in 
such  State,  and  at  the  expense  of  the  United 
States,  be  arrested  and  imprisoned,  or  bailed, 
as  the  case  may  be,  for  trial  before  such  court 
of  the  United  States  as  by  law  has  cognizance 


of  the  offense.  Copies  of  the  process  shall 
be  returned  as  speedily  as  may  be  into  the 
clerk's  ofiSce  of  such  court,  together  with  the 
recognizances  of  the  witnesses  for  their  ap- 
pearance to  testify  in  the  case.  And  where 
any  offender  or  witness  is  committed  in  any 
district  other  than  that  where  the  offense  is 
to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  the  district  where  such  offender  or  witness 
is  imprisoned,  seasonably  to  issue,  and  of  the 
marshal  to  execute,  a  warrant  for  his  re- 
moval to  the  district  where  the  trial  is  to  be 
had." 

4.  For  practice  and  forms,  see  works  on 
Federal  Procedure. 


SECTION    ELEVEN. 


SUITS  BT  AND  AGAINST  BANKRUPTS. 

§  11.  Suits  By  and  Against  Bankrupts. —  a  A  suit  which  is  founded 
upon  a  claim  from  which  a  discharge  would  be  a  release^  and  which 
is  pending  against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him^  shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such 
action  may  be  further  stayed  until  twelve  months  after  the  date  of 
such  adjudication,  or,  if  within  that  time  such  person  applies  for  a 
discharge,  then  until  the  question  of  such  discharge  is  determined. 

b  The  court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to 
prosecute  as  trustee  any  suit  commenced  by  the  bankrupt  prior  to 
the  adjudication,  with  like  force  and  effect  as  though  it  had  been  com- 
menced by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt 
estate  subsequent  to  twa  years  after  the  estate  has  been  closed. 


Analogous  proyisions:  In  U.  S.:  A's  to  right  to  main'tain  an  action  against  a  bankrupt, 
Act  of  1867,  I  21,  R.  S.,  |  5105;  Act  of  1841,  §  5;  As  to  stay  of  suite  against  a 
bankrupt.  Act  of  1867,  §  21,  R.  S.,  I  5106;  As  to  continuance  of  pending  suits  by 
trustee,  Act  of  1867,  |§  14,  16,  R.  S.,  §  5047;  Act  of  1841,  f{  3,  5;  Act  of  1800, 
i  13;  As  to  limitations  of  actions  against  the  trustee,  Act  of  1867,  §{  2,  14,  R.  S., 
if  5056,  5057. 
In  Eng.:     A«  to  stays,  Act  of  1883,  §  10(2). 

Groso-Toferences:    To  the  law:    As  to  jurisdiction  of  bankruptcy  court  to  issue  such  orders 
as  may  be  necessary  to  enforce  provisions  of  Act,  (2(7)   (15). 
Exemption  from  arrest  except  order  issued  from  a  court  of  bankruptcy,  {  d-a(l). 
Jurisdiction  of  district  courts  as  to  plenary  suits  by  and  against  trustees,   §  23; 

as  to  summary  orders  in  resipect  to  bankrupt's  property,  §  23. 
Discharge  as  affecting  suits  against  bankrupts,  §  14. 
Prosecution  of  suits  by  trustee,  {  47-a(2). 
To  the  General  OideiB:    Application  for  injunctions  to  stay  proceedings  in  other  courts, 
to  be  decided  by  judge.    XII  (3). 
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SYNOPSIS  OP   section. 
SUITS  BY  AND  AGAINSX  BANKRUPTS. 

L  Comparative  Legislation,  286. 

a.  Stays  under  previous  acts,  286. 

b.  Differences  between  previous  ads  and  the  present  law,  287. 

n.  stays  of  Suits  Begun  After  Filing  of  Petition,  287. 

a.  Purpose  of  stays  of  suits,  287. 

b.  When  stay  of  after-brought  suits  will  be  granted,  288. 

m.  stays  of  Suits  Against  Bankrupt,  289. 

a.  Depending  on  dischargeability  of  debt,  289. 

b.  Power  to  grant  stays  discretionary  y  291. 

c.  Power  to  stay  should  be  exercised  with  caution,  292. 

d.  Effect  of  proof  of  debt  on  right  of  action,  292. 

IV.  Suits  or  Proceedings  in  Which  Stays  May  be  Granted,  293. 

a.  Suits  or  proceedings  in  rem,  293. 

(1)  In  general,  293. 

(2)  Properi^  in  possession  of  state  court,  293. 

(3)  Proceedings  of  long  standing,  294. 

(4)  Proceedings  to  enforce  a  lien,  294. 
b:  Stay  of  proceedings  under  general  assignments,  297. 
c.  Suits  or  proceedings  in  personam,  297. 

(1)  In  general,  297. 

(2)  When  such  stays  will  be  granted,  298. 

V.  Practice  and  Pleadings,  298. 

a.  Application  to  State  court,  298. 

b.  Applicaiion  to  bankruptcy  court,  299. 

c.  Papers  and  procedure,  300. 

VI.  Duration,  Modification  and  Vacation  of  Stay,  301 

Vn.  Continuance  of  Suits  by  Trustee,  302. 

a.  Where  bankrupt  is  defendant,  302. 

b.  Where  bankrupt  is  plaintiff,  304. 

c.  Practice,  305. 

VUL  Limitation  on  Suits  by  Trustees,  305. 

a.  Effect  of  limitation,  305. 

b.  When  limitation  begins  to  run;  when  estate  is  closed,  306. 


I.   comparative  legislation. 


a.  stay  under  previous  acts. —  The  power  to  stay  suits  concerning  the  person 
or  property  of  the  bankrupt  is  essential  to  the  orderly  administration  of  a 
bankruptcy  law.  This  principle  has  always  been  recognized  in  England; 
and,  while  it  is  not  yet  authoritatively  settled,  it  seenas  that  there  even  an 
inferior  county  court,  sitting  in  bankruptcy,  may  stay  a  suit  on  a  debt  in  a 
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mperior,  t.  e.,  the  high  court^  The  English  statute  also  deprives  a  creditor 
whose  debt  is  provable  in  bankruptcy  of  all  remedies  against  the  bankrupt, 
including  the  right  to  sue,  during  the  pendency  of  the  proceedings,  save  with 
the  consent  of  the  court.^  In  this  country,  for  obvious  reasons,  stays  of  pro- 
ceedings in  State  courts  have  been  regarded  with  some  alarm,  and,  as  a  rule, 
only  those  authorized  by  "  any  law  relating  to  proceedings  in  bankruptcy  " 
are  permitted.^  The  act  of  1841  contained  no  clause  like  that  now  under 
discussion,  but,  under  it,  the  assignee  was  empowered  to  prosecute  or  defend 
all  pending  suits,  and  the  filing  of  a  claim  was  deemed  a  waiver  of  all  other 
remedies.  Not  so  the  law  of  1867,  which,  by  a  specific  grant  of  power  to 
order  stays,  supplemented  §  720  of  the  Kevised  Statutes  and  rendered  the 
jurisdiction  to  enjoin  both  affirmative  and  virile.  There  is,  however,  a  marked 
difference  between  the  provisions  of  that  and  the  present  law. 
b.  Differences  between  previous  acts  and  the  present  law. —  These  differences 

may  be  summarized  thus:  Stays  under  the  former  law  were  mandatory,  if 
against  a  suit -on  a  provable  debt  brought  either  before  or  during  the  pendency 
of  the  proceeding,  and  lasted  until  Sie  time  of  discharge,  unless  tikere  was 
unreasonable  delay  in  obtaining  it;  provided,  however,  that  the  court  might 
permit  the  suit  to  go  as  far  as  judgment,  thus  to  measure  up  the  amount  of 
the  debt  Stays  of  suits-under  the  present  law  are,  strictly  speaking,  confined 
to  actions  pending  at  the  time  of  the  bankruptcy.  They  are  mandatory  if 
before  the  adjudication,  and  discretionary  after  it.  They  cannot  be  granted 
against  suits  founded  on  provable  debts  that  are  not  dischargeable,  and  if 
granted,  they  put  an  end  to  all  further  proceedings,  and  if  granted  after  the 
adjudication,  continue  in  force  to  the  determination  of  the  bankrupt's  right 
to  a  discharge.  The  stay  of  suits  against  the  bankrupt  pending  the  bank- 
ruptcy proceedings,  is  absolutely  necessary  to  give  effect  to  the  present 
bankruptcy  act* 

U.    STATS  OF  SUITS  BEGUN  AFTER  FILING  OF  PETITION. 

a.  PurpoBe  of  stays  of  suits. —  If,  as  has  been  said,  a  chief  purpose  of  such 
stays  is  to  prevent  the  harassment  of  the  bankrupt  by  suits,  pending  a  dis- 
charge whidi  will  be  a  bar,  it  would  seem  that  a  court  of  bankruptcy  could, 
in  its  discretion,  restrain  a  suit  b^un  after  the  filing  of  the  petition.**  There 
yras  no  doubt  about  this  under  the  law  of  1867,  as  the  creditor  who  proved 
elected  his  remedy,  and  the  creditor  who  did  not  could  not  prosecute  his  suit 
to  judgment*  The  omission  is  perhaps  significant.  Yet,  while  a  suit  began 
on  a  provable  debt  after  the  bankruptcy  would  seem  but  a  shot  into  the  air 
and  likely  to  amount  to  naught  save  a  liquidation  of  the  debt,^  the  rule  that  a 
court  of  bankruptcy  will  stay  an  after-brought  suit  only  when  and  because 


1.  Baldwin  on  Bankruptcy^  9th  ed.,  p.  22. 

2.  Eng.  Bankr.  Act  of  1883,  §  9. 

3.  Judicial  Code,  §  265  (formerly  R.  S., 
i  720).  The  prohibition  of  this  section  against 
enjoining  the  proceedings  of  a  State  court 
does  not  apply  when  any  law  relating  to 
bankruptcy  authorizes  an  injunction,  nor 
does  it  where  the  proceedings  sought  to  be 
enjoined  have  been  commenced  after  the  iuris- 
diction  of  the  Federal  court  has  attachea.  In 
re  RusaeU  et  al.  (G.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  658,  101  Fed.  248. 


4.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B.  R. 
236,  97  Fed.  761. 

5.  Baltimore  Bargain  House  v.  Busby  (Ga. 
Sup.  Ct.),  143  Ga.  734,  35  Am.  B.  R.  119, 
85  S.  E.  875. 

6.  See  R.  S.,  S§  5105,  5106,  and  compare, 
however,  to  the  effect  that  a  suit  might  be 
prosecuted,  provided  it  did  not  reach  a  judg- 
ment, In  re  Ghiradelli,  Fed.  Gas.  5,376.  And 
see  Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed. 
403. 

7.  McDonald  v.  Davis,  105  N.  Y.  508,  12 
N.  E,  40. 
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directed  against  possession  of  the  bankrupt's  property,®  by  no  means  affects 
the  broad  doctrine  here  urged.  Nor  does  the  converse  rule,  that  the  court 
will  not  generally  stay  such  a  suit  brought  for  the  purpose  of  asserting  a  valid 
lien  which  attached  before  the  beginning  of  the  proceeding.® 

b.  When  stay  of  after-bronght  suits  will  be  granted. —  It  is  not  necessary 
to  rely  Wholly  on  the  terms  of  §  2  (15)  for  power  to  enjoin.  The  stay  can 
be  directed  to  the  plaintiff,  who,  being  doubtless  a  scheduled  creditor,  is  a 
party  to  the  proceeding;  or,  under  §  2  (6),  such  a  plaintiff  can  be  brought 
in,  and  then  stayed. ^^  Either  procedure  is  well  within  the  principle  that,  to 
protect  its  jurisdiction,  a  court  will  enjoin  all  parties*  from  proceedings 
looking  to  tihe  same  remedy  in  another  court  of  concurrent  jurisdiction.^^ 
It  seems  to  be  the  clear  intent  of  the  bankruptcy  act  that  the  administration 
of  a  bankrupt  estate  by  the  bankruptcy  court  shall  not  be  unduly  interfered 
with,^  Therefore  where  the  result  of  a  suit  in  a  State  court,  brought  after 
the  commencement  of  bankruptcy  proceedings,  will  be  to  deprive  the  bank- 
ruptcy court  of  jurisdiction  over  claims  of  the  plaintiff  against  the  bankrupt 
estate,  an  injunction  order  staying  further  proceedings  in  such  suit  is  proper.^ 
An  action  in  replevin,^*  or  to  recover  for  the  technical  conversion  of  goods  con- 
signed to  the  bsmkrupt  for  sale,^  or  to  foreclose  a  mortgage  given  by  the  bank- 
rupt over  four  months  before  bankruptcy,^®  or  an  action  to  remove  an  alleged 
bankrupt  from  leased  premises  commenced  after  institution  of  the  bank- 
ruptcy proceedings,  may  be  restrai^ed.^^     So,  an  action  by  a  chattel  mort- 


8.  In  re  Chambers    (D.  C,  R.  I.),  3  Am. 

B.  R.  537,  98  Fed.  865;  In  re  Russell  et  al. 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  658,  101 

Fed.  248. 

9.  In  re  San  Qabriel  Sanitorium  Co.   (C. 

C.  A.,  9th  Cir.),  7  Am.  B.  R.  206,  111  Fed. 
892^  holding  that  leave  may  be  granted  to  a 
mortgagee  to  make  the  trustee  in  bankruptcy 
a  party  defendant  to  foreclosure  proceedmgs 
in  the  State  court,  and  that  a  petition  of  the 
trustee  for  an  injunction  to  restrain  the  fore- 
closure proceedings  in  the  State  court  was 
properly  denind. 

10.  Byran  v.  Bernheimer,  181  U.  S.  188,  5 
Am.  B.  R.  623,  145  L.  Ed.  814. 

11.  Moran  v.  Sturgis,  154  U.  S.  256,  273, 
38  L.  Ed.  981 ;  Texas  &  Pac.  R.  R.  Co.  v.  John- 
son, 151  U.  S.  81,  38  L.  Ed.  81.  See  Hull  v. 
Burr  (C.  C.  A.,  1st  Cir.),  30  Am.  B.  R.  588 
206  Fed.  1. 

12.  In  re  Gutman   (D.  C,  N.  Y.),  8  Am. 

B.  R.  252,  114  Fed.  1009;  In  re  NutaU   (D. 

C,  N.  Y.),  29  Am.  B.  R  800,  201  Fed.  557, 
citing  text. 

Interference  with  administration.  Although 
this  section  does  not  in  terms  cover  actions 
begun  after  lAie  filing  of  the  petition,  such 
actions,  in  so  far  as  they  interfere  with  the 
bankruptcy  administration,  are  inconsistent 
with  its  exclusive  jurisdiction,  and  when  they 
do  interfere  they  will  be  enjoined.  Matter  of 
Lavery  &  Son  (D.  C,  Mass.),  37  Am.  B.  R. 
606,  235  Fed.  910. 

13.  Bothwell  V.  Fitzgerald  (C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R.  261,  219  Fed.  408. 

14.  An  action  in  replevin  after  an  adjudi- 
cation in  bankruptcy  cannot  be  commenced 
and  maintained  against  the  bankrupt  to  re- 


cover property  in  the  possession  of  and 
claimed  by  the  bankrupt  at  the  time  of  that 
adjudication,  and  in  the  possession  of  a 
referee  in  bankruptcy  at  the  time  when  the 
action  of  replevin  is  b^gun.  White  v. 
Schloerb,  178  U.  S.  642,  4  Am.  B.  R.  178,  44 
L.  Ed.  1183;  In  re  Russell  et  al.  (C.  C.  A., 
2d  Cir.),  3  Am.  B.  R.  658,  101  Fed.  248. 

Where  a  purchaser  of  goods,  prior  to  the 
finding  of  an  involuntary  petition  in  bank- 
ruptcy against  it,  makes  an  assignment  for 
the  benefit  of  creditors,  and  after  the  filing 
of  the  petition  but  before  adjudication  the 
vendor  instituted  an  action  of  replevin 
against  the  assignee,  claiming  that  the  goods 
had  been  obtained  by  fraud,  the  trustee  is 
entitled  to  an  order  restraining  the  vendor 
from  prosecuting  his  suit.  Matt^  of  Well- 
made  Gas  Mantle  Co.  (C.  C.  A.,  1st  Cir.), 
37  Am.  B.  R.  7,  233  Fed.  260. 

16.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
R,  235,  97  Fed.  761. 

16.  Pugh  V.  Loesel  (C.  C.  A.,  5th  Cir.), 
33  Am.  B.  R.  580,  219  Fed.  417. 

17.  Ejectment  may  be  enjoined  where  it 
would  interfere  with  the  possession  of  the 
bankruptcy  court.  In  re  uhambers  (D.  C, 
R.  L),  3  Am.  B.  R.  537,  98  Fed.  865;  In  re 
Kleinhaus  (D.  C,  N.  Y.),  7  Am.  B.  R.  604, 
113  Fed.  107. 

Restraining  interference  with  tenant. —  In 
the  case  of  In  re  Metz,  Fed.  Cas.  9,609,  an 
injunction  was  granted  restraining  interfer- 
ence with  the  property  of  the  bankrupt  be- 
fore adjudication  in  an  involtintary  proceed- 
ing and  restraining  the  landlord  from  dis- 
possessing him.  'Hie  injunction  order  was 
made  after  the  proceedings  to  dispossess  the 
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gagee  to  recover  damages  for  the  alleged  wrongful  taking  of  the  mortgaged 
property  from  his  possession,  may  be  stayed.^**  But  a  proceeding  under  a  writ 
of  forcible  detainer  may  not  be  restrained.^® 


n.   STATS  OP  SUITS  AGAINST  BANKRUPT. 

a.  Depending  on  dischargeability  of  debt. —  The  section  under  consideration 
provides  for  the  stay  of  a  suit  which  is  founded  upon  a  claim  from  which  a 
discharge  would  be  a  release.  This  dischargeability  of  the  debt  is  made  the 
basis  of  jurisdiction.  There  can  be  no  stay  under  this  section  unless  the  suit 
is  foimded  upon  a  claim  from  which  a  discharge  would  be  a  release.^  The 
difference  between  the  present  §  11  and  §  21  of  the  old  law  in  this  regard  has 
already  been  noted.^^  The  words,  "  from  which  a  discharge  would  be  a 
release,"  are  construed  broadly,  and  suits  not  strictly  within  them  are  some- 
times stayed.^  The  word  "  suits  "  is  also  given  a  wide  meaning.  It  includes 
actions  at  law,  suits  in  equity,  and,  in  fact,  any  legal  proceedings  where 
the  personal  liability  of  the  debtor  is  sought  to  be  fixed.^  .  It  includes  a  pro- 
ceeding under  a  city  ordinance  to  collect  a  debt  which  is  made  a  charge  upon 
the  compensation  due  the  bankrupt  from  the  city.^     It  embraces  l^al  steps 


debtors  were  instituted.  Judge  Batchford 
said:  "The  occupation  of  the  premises  by 
the  marshal  was  the  occupation  of  them  by 
the  court.  A  landlord  who  lets  premises  to  a 
tenant  to  be  occupied  for  the  purposes  of 
trade  must  be  held  to  do  so  with  the  full 
understanding  that  the  tenant  may  be  pro- 
ceeded against  in  bankruptcy,  and  that  the 
bankrupt  court  may  be  called  in  to  take 
possession  of  the  goods  of  the  tenant  on  the 
premises.  In  many  cases  it  would  be  im- 
possible to  remove  the  goods,  before  a  sale 
of  them,  without  treat  loss  and  injury/' 

18.  Stay  of  actloii  by  mortgagee. — ^Where 
the  day  after  a  chattel  mortgagor  was  ad- 
judged a  bankrupt,  the  mortgagee  took  pos- 
session of  the  mortgaged  property  and 
brought  an  action  against  the  receiver  in 
bankruptcy  to  recover  damages  for  the  al- 
leged wrongful  taking  of  the  property  from 
his  possession,  liis  action  was  stayed  by  the 
bankruptcy  court  and  the  judge  in  the  course 
of  his  opinion  said :  "  Ordinarily,  where  a 
receiver  of  the  court  has  merely  general  direc- 
tions to  take  into  his  possession  the  property 
of  the  bankrupt,  and  there  is  a  claim  that  he 
has  taken  the  property  of  a  third  person,  the 
fourt,  in  conformity  with  general  principles, 
would  leave  him  to  answer  in  any  proper 
forum  for  his  individual  acts,  .  .  .  but 
where  it  appears  without  dispute,  as  it  does 
bere,  that  the  third  party  cannot  possibly 
l^aye  any  legal  rights  to  be  established  by  the 
litigation  in  the  State  court,  and  the  result 
of  permitting  it  to  be  continued  would  not 
only  suffer  an  injustice  to  the  receiver  but 
indirectly  tend  to  embarrass  this  court  in  ad- 
uiinistering  the  estate,  the  equitable  powers 
of  the  court  should  be  exercised  both  for  the 


prevention  of  the  injustice  and  to  protect  the 
court's  full  jurisdiction."  In  re  Gutman  & 
Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R.  262,  114 
Fed.  1009. 

19.  In  re  Van  Da  Grift  Motor  Oar  Co. 
(D.  C,  Ky.),  27  Am.  B.  R.  474,  192  Fed. 
1015. 

20.  In  re  Cole  (D.  C,  N.  Y.),  6  Am.  B.  R. 
780,  106  Fed.  837;  In  re  Basch  (D.  C,  N. 
Y.),  3  Am.  B.  R.  236,  97  Fed.  761;  In  re 
Butts  (D.  C,  N.  Y.),  10  Am.  B.  R.  16,  120 
Fed.  966;  White  v.  Thompson  (C.  C.  A.,  6th 
Cir.),  9  Am.  B.  R.  653,  119  Fed.  868;  In  re 
Sullivan  (Ref.,  N.  Y.),  2  Am.  B.  R  30; 
Gleason  v.  Thaw,  (C.  C.  A.,  3d  Cir.),  26 
Am.  B.  R.  782,  185  Fed.  345;  Matter 
of  Clipper  Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  24 
Am.  B.  R.  683,  179  Fed.  843;  In  re  Nuttall 
(D.  C,  N.  Y.),  29  Am.  B.  R.  800,  201  Fed. 
667;  In  re  Wollock  (D.  C,  111.),  9  Am.  B. 
R.  685,  120  Fed.  516;  In  re  Dowie  (D.  C, 
K  Y.),  29  Am.  B.  R.  338,  202  Fed.  816; 
Continental  National  Bank  v.  Katz  (111.  Sup. 
Ct. ) ,  1  Am.  B.  R.  19. 

See  also  Am.  B.  R.  Dig.  §  921. 

For  debts  that  are  dischargeable  and  those 
that  are  not,  see  discussion  under  Section 
Seventeen,  post.  See  also  Am.  B.  R.  Dig.  f  | 
1090-1151. 

21.  See  supra, 

22.  In  re  Hilton  (D.  C,  N.  Y.),  4  Am.  B. 
R.  774,  104  Fed.  981;  In  re  Basch  (D.  C, 
N.  Y.),  3  Am.  B.  R.  235,  97  Fed.  761.  See 
also  Ex  parte  Christy,  3  How.  292. 

23.  In  re  Rosenberg,  Fed.  Cas.  12,054;  Mc- 
Kay V.  Funk,  13  K  B.  R.  334;  Bailey  v. 
Glover,  21  Wall.  342,  22  L.  Ed.  636. 

24.  In  re  Hicks  (D.  C,  N.  Y.),  13  Am.  B. 
R.  664,  133  Fed.  739. 
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after  judgment,  such  as  supplementary  proceedings^^^  levy  of  execution, 
judicial  and  sheriffs  sales,^  even  the  distribution  of  the  proceeds  of  such 
sales,^  though,  were  it  not  for  other  sections  of  the  law,  it  may  be  doubted 
whether  the  word  could  be  extended  so  f ar.*^  The  fact  that  the  creditor  who 
is  bringing  the  action  has  been  omitted  from  the  list  of  creditors  on  the  bank- 
rupt's schedule,  does  not  necessarily  prevent  his  action  from  being  stayed,  for 
his  claim  is  still  released  by  discharge,  if  he  has  notice  of  the  bankrupt  pro- 
ceedings.^ It  is  immaterial  upon  the  question  of  jurisdiction  of  the  court  to 
grant  a  stay,  whether  the  determination  as  to  the  dischargeability  of  the  debt 
is  sound  or  unsound;  until  reversed  it  is  binding  and  conclusive  upon  the 
parties.^^  •  In  determining  whether  the  claim  upon  which  the  suit  is  based  is  a 
dischargeable  debt,  the  court  may  be  guided  by  the  pleadings.**  The  privilege 
of  a  stay  conferred  by  this  section  is  to  be  accorded  in  both  voluntary  and 
involuntary  bankruptcy.** 


as.  In  re  De  Lany  &  Co.  (D.  C,  N.  Y.),  10 

Am.  B.  R.  634,  124  Fed.  280;  In  re  De  Long 

(Ref.,  N.  Y.),  1  Am.  B.  R.  66;  In  re  Adams 

(Ref.,  N.  Y.),  1  Am.  B.  R.  94;  In  re  Kletchka 

(D.  C,  N.  Y.),  1  Am.  B.  R.  479,  92  Fed.  901. 

See  also  Am.  B.  R.  Dig.  §  934. 

A  continuation  of  a  stay  of  proceedings 
supplementary  to  execution  may  be  granted 
and  a  motion  by  a  judgment  creditor  to 
vacate  such  stay  denied,  for  the  judgment 
debtor  is  entitled  to  have  the  matter  dis- 
posed of  in  the  bankruptcy  proceedings.  In 
re  Burke  (D.  C,  N.  Y.),  19  Am.  B.  R.  61, 
166  Fed.  703. 

The  effect  of  an  injunction  issued  by  a 
court  of  bankruptcy,  enjoining  a  judgment 
creditor  of  a  bankrupt  and  his  attorneys, 
and  his  and  their  servants  and  agents  from 
taking  any  further  proceedings  in  an  action 
in  a  State  court  is  to  restrain  the  creditor 
and  his  attorneys  from  taking  proceedings 
in  a  State  court  to  punish  the  bankrupt  for 
an  alleged  contempt  conuuitted  before  the 
adjudication  in  bankruptcy.  In  re  Fortunato 
(D.  C,  N.  Y.),  9  Am.  B.  R.  630,  123  Fed. 
622.  But  the  protection  of  a  stay  of  sup- 
plementary proceedings  is  personal  to  the 
bankrupt  and  does  not  extend  to  those  jointly 
liable  as  judgment  debtors  with  him.  As  to 
the  latter  no  stay  should  be  allowed.  In  re 
De  Long   (Ref.,  N.  Y.),  1  Am.  B.  R.  66. 

26.  ^ecution  on  a  judgment  recovered 
after  the  filing  of  the  bankrupt's  petition  in 
an  action  pending  at  the  time  of  the  adjudi- 
cation may  be  stayed.  In  re  Beerman  (D.  C, 
Ga.),  7  Am.  B.  R.'  434,  112  Fed.  663.  Where 
the  personal  property  of  the  bankrupt  at  the 
date  of  the  adjudication  is  subject  to  the 
levy  of  a  pending  execution,  the  right  of  the 
court  to  enjoin  the  execution  creditor,  if  the 
execution  is  an  unlawful  preference  and  con- 
trary to  the  provisions  of  the  bankruptcy  act, 
is  clear.  In  re  Kimball  (D.  C,  Pa.),  3  Am. 
B.  R.  161,  97  Fed.  29;  Blake,  Moffit  &  Towne 
V.  Francis- Valentine  Co.  ( D.  C,  Cal. ) ,  1  Am. 
B.  R.  372,  89  Fed.  696. 

27.  In  re  Northrop  (Ref.,  N.  Y.),  1  Am. 
B.  R.  427. 


Ify  after  an  attachment,  and  before  jadg- 
ment,  an  insolvent  is  adjudicated  a  bankrupt 
within  four  months,  etc.,  and  properly  pleads 
the  discharge,  but  the  State  court  refuses  to 
regard  it,  and  nevertheless  renders  judgment 
of  condemnation,  and  directs  a  sale  of  the 
property,  the  receiver  or  trustee  is  entitled 
to  an  injunction  and  mandatory  order  to  its 
officer  to  surrender  possession.  In  re  Tune 
(D.  C,  Ala.),  8  Am.  B.  R.  286,  115  Fed.  906. 

S8.  A  sheriff  may  be  restrained  fr(xn  pay- 
ing over  to  a  judgment  creditor  the  proceeds 
of  a  sale  of  personal  property  of  a  bankrupt 
upon  an  execution  issued  upon  a  judgment 
obtained  within  four  months  prior  to  the  ad- 
judication of  the  insolvent  debtor  as  a  bank- 
rupt. In  re  Kennev  (D.  C,  N,  Y.),  2  Am. 
B.  R.  494,  96  Fed.  427. 

89.  In  re  Basch  (D.  C,  N.  Y.),  3  Am.  B. 
R.  235,  97  Fed.  761. 

30.  In  re  Beerman  (D.  C,  Ga.),  7  Am.  B. 
R.  434,  112  Fed.  663,  citing  Collier  on  Bank- 
ruptcy, 3d  ed.,  page  128. 

31.  Wagner  v.  U.  S.  (C.  C.  A.,  6th  Cir.), 
4  Am.  B.  R.  596,  104  Fed  133;  In  re  Mustin 
(D.  C,  Ala.),  21  Am.  B.  R.  147,  166  Fed. 
506. 

82.  In  re  Adler  (C.  C.  A.,  2d  Cir.),  18  Am. 
B.  R.  240,  144  Fed.  669. 

83.  In  re  Geister  (D.  C,  Iowa),  3  Am.  B. 
R.  228,  97  Fed.  322. 

Stay  where  previous  voluntary  petition  was 
within  six  years. — A  bankrupt,  who  has  been 
discharged  upon  his  voluntary  petition  within 
six  years,  is  not  entitled  to  have  a  suit  bv  a 
creditor  in  the  State  court  stayed  until  ap- 
plication for  discharge  is  presented  and  acted 
upon  by  the  court  in  his  present  voluntary 
proceeding.  This  because  none  of  the  debts 
existing  against  the  bankrupt  at  the  time  of 
his  second  adjudication  can  be  discharged, 
and,  further  because  the  assets  in  the  custody 
of  the  bankruptcy  court  will  in  no  wise  be 
affected  by  the  suit  in  the  State  court.  Mat- 
ter of  Johnson  (D.  C.,  Ala.),  37  Am.  B,  R 
597,  233  Fed.  841. 
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b.  Power  to  grant  stays  discretionary. —  Bankruptcy  courts  have  the  right  and 
power  to  enjoin  not  only  the  officers  of  the  State  courts  but  to  stay  the  pro- 
ceedings of  the  courts  themsdves  when  necessary  to  the  administration  of  the 
bankruptcy  act.^  The  power  given  by  this  section  to  stay  a  suit  upon  a 
dischargeable  debt  is  discretionary  with  the  court,  and  the  discretion  should 
not  be  interfered  with  unless  it  has  been  abused.  The  discretion  conferred 
should  not  be  exercised  unless  the  claim  is  clearly  dischargeable,*®  and  only 
after  the  court  has  examined  into  the  equities  of  any  application  made  there- 
for.'^ The  power  should  be  exercised  by  the  court  as  the  interests  of 
the  bankrupt's  estate  shall  require;  there  may  be  cases  when  it  will  appear 
to  the  court  that  it  is  to  the  advantage  of  the  estate  that  the  suit  should  be 
defended  rather  than  stayed.^  Where  the  suit  involves  but  a  question  of  fraud, 
to  which  a  discharge  cannot  be  pleaded,  its  prosecution  should  not  be  stayed.*® 
•  An  action  brought  in  good  faith  against  the  bankrupt  for  damages  for  an 
alleged  deceit  in  obtaining  a  loan  of  money  should  not  be  stayed,  for  a  judg- 
ment in  such  an  action  is  not  dischargeable.**^  If  the  trustee  has  no  interest 
in  the  claim  sued  upon,  the  court  should  not  intervene.**  Where  creditors 
seek  judgments  against  a  bankrupt  corporation  to  enable  them  to  proceed 
against  stockholders  upon  their  unpaid  subscriptions,  it  has  been  held  proper  to 

88.  Matter  of  Penn  Development  Co.   (D. 
C,  Cal.),  33  Am.  B.  R.  759    220  Fed.  222; 
In  re  St.  Albans  Foundry  Co.    (Hef.,  Vt.), 
4  Am.  B.  R.  594,  holding,  that  where  a  bank- 
rupt had  been  summon^  as  trustee,  or  gar- 
nishee,   before    his    bankruptcy,    in    a    suit 
against  one  of  his  creditors,  returnable  after 
the  bankruptcy  proceedings  were  commenced, 
no  interests  of  the  bankrupt's  creditors  or 
estate  being  affected,  there  is  no  reason  why 
the  receiver  or  trustee  of  the  bankrupt  es- 
state  should  not  be  held  to  respond  in  said 
suit,  under  the  direction  of  the  bankruptcy 
court,  with  such  disclosure  as  is  practicable. 
Action  on  bond. — ^Where  a  bond  given  after 
the  enactment  of  the  bankruptcy  act  of  1898, 
by  a  corporation  to  secure  a  claim  against  a 
bankrupt   required   the   entry   of   judgment 
against  the  obligor  as  a  condition  precedent 
to  recovery  ag^ainst  the  surety,  and  the  cor- 
poration is  adjudicated  a  bankrupt,  an  order 
of  the  bankruptcy  court  restraining  an  action 
.  upon  the  bond  by  the  creditor  to  whom  it 
was  given  will  be   reversed,  and  the  Str^e 
court  left  free  to  deal  with  the  action  ac- 
cording to  its  own  practice.    Matter  of  Mer- 
cedes Import  Co.  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  696,  166  Fed.  427,  revg.  20  Am.  B.  R. 
648. 

89.  In  re  Cole  (D.  C,  N.  Y.),  6  Am.  B.  R. 
780,  106  Fed.  837;  In  re  Wollock  (D.  C, 
111.),  9  Am.  B.  R.  685,  120  Fed.  616;  Mackel 
V.  Rochester  (D.  C,  Mont),  14  Am.  B.  R. 
429,  135  Fed.  904. 

40.  In  re  Lawrence  (D.  C,  Ala.),  20  Am. 
B.  R.  698,  163  Fed.  131. 

41.  Orr  V.  Tribble  (D.  C,  Ga.),  19  Am.  B. 
R.  849,  168  Fed.  897;  Matter  of  Mercedes 
Import  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R, 
590,  166  Fed.  427,  revg.  20  Am.  B.  R.  648; 
In  re  Federal  Biscuit  Co.  (C.  C.  A.,  2d  Cir.), 
29  Am.  B.  R.  393,  203  Fed.  37. 


84.  McLoughlin  v.  Knop  (D.  C,  La.),  32 
Am.  B.  R.  582,  214  Fed.  260. 

39.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  758,  100  Fed.  433;  New  River  Coal 
Land  Co.  v.  Ruffner  Bros.  (C.  C.  A.,  4th 
Cir.),  21  Am.  B.  R.  474,  166  Fed.  881 ;  Simp- 
son V.  Tootle,  Etc.,  Co.,  (Sup.  Ct.,  Okla.), 
42  Okl.  275,  32  Am.  B.  R.  551,  141  Pac.  448, 
citing  CoUier  on  Bankruptcy  (8th  ed.)  236; 
Moore  v.  Green  (C.  C.  A.,  4th  Cir.),  16  Am. 
B.  R,  648,  146  Fed.  472. 

Review  of  discretion. —  Where  the  only 
effect  of  the  staying  order  upon  the  proceed- 
ings in  the  State  court  will  be  to  prevent  ex- 
amination of  the  bankrupt  in  supplementary 
proceedings  for  the  purpose  of  obtaining  in- 
formation which  might  be  useful  in  the  prose- 
cution of  a  creditor's  bill  in  equity,  and  where 
such  information  can  be  eftsily  obtained  in 
the  District  Court,  there  is  no  occasion  to 
review  the  exercise  of  its  discretion.  In  re 
Lesser  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  758, 
100  Fed.  433. 

See  also  Am.  B.  R.  Dig.  §  920. 

38.  In  re  Sullivan  (N.  Y.,  Ref.),  2  Am. 
B.  R.30. 

87.  In  re  Mercedes  Import  Co.  (D.  C,  N. 
Y.),  20  Am.  B.  R.  648,  revd.  on  other 
grounds,  21  Am.  B.  R.  590,  166  Fed.  427. 

Suits  to  recover;  income  from  trust  funds, 
—An  order  of  the   District   Court,   entered 
upon  the  commencement  of  bankruptcy  pro- 
<^ceding8,  staying  the  prosecution  of  suits  by 
creditors  under  section  98  of  the  New  York 
Real  Property  Law  to  reach  the  surplus  of 
mcome  due  the  bankrupt  from  trust  funds, 
™ay  be  vacated  and  similar  suits  prosecuted 
to  judpnent  with  the  assent  of  the  trustee. 
The  District  Court  might,  however,  have  al- 
lowed the  original  suits  to  be  prosecuted  to 
J^^gOient  so  as  to  liquidate  the  claims  of  the 
jTJJ^tors.     Matter  of  Buchanan    (C.   C.  A., 
2d  Cir.),  33  Am.  B.  R.  638,  219  Fed.  492. 
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permit  them  ^o  prosecute  their  claims,  although  actions  to  enforce  sudi  claims 
were  commenced  subsequent  to  the  proceedings  in  bankruptcy  against  the 
corporation.^  The  stay  should  usually  be  granted  (1)  if  the  bankrupt  is 
threatened  with  arrest  or  will  be  needlessly  harassed;^  (2)  if  the  suit  is  not 
in  judgment;  and  even  after  judgment,  if  the  rights  pf  the  general  creditors, 
not  parties  to  the  suit,  will  be  jeopardized  by  furfiier  procee(Ungs  in  the  State 
courts;^  or  (3)  if  the  judgment  is  founded  on  a  transaction  which  is  an  act 
of  bankruptcy,  or  a  fraud  upon  the  creditors  or  upon  the  law.*** 

c.  Power  to  stay  should  be  exercised  with  cantion. —  It  follows  on  the  very 
nature  of  the  power  to  stay  that  it  should  be  exercised  with  caution.  The 
right  to  enjoin  has  often  been  too  broadly  expressed.'**  There  is  nothing  in  the 
bankruptcy  act,  per  se,  which  either  requires  or  justifies  the  issuance  of  a  writ 
of  injunction  under  any  circumstances  less  formidable  than  would  be  required 
to  justify  its  issuance  in  any  other  equitable  proceeding.  It  will  be  issued,  and 
its  use  is  intended,  to  prevent  the  infliction  of  threatened  or  imminent,  and 
not  mere  possible  injury.'*'^  Many  of  the  cases  are  wayward  guides.  At  the 
same  time,  it  is  impossible  to  phrase  any  exact  rule.  The  present  tendency 
is  toward  limitations  on  the  power,  rather  than  its  opposita*® 

d.  Effect  of  proof  of  debt  on  right  of  action. —  This  was  much  debated  under 
the  former  law,  which  in  terms  provided  that  he  who  proved  his  debt  in  bank- 
ruptcy waived  his  right  to  enforce  it  by  any  other  le^al  remedy.     But  the 


48.  In  re  Remington  Auto  &  Moter  Co,  (D. 
€.),  N,  Y.),  9  Am.  B.  R.  633,  119  Fed.  441. 

The  discharge  of  a  corporation  does  not 
prevent  creditors  from  taking  judgment  in  a 
State  court  against  the  corporation  in  such 
limited  form  as  may  enable  them  to  reap  the 
benefit  of  the  stockholders'  or  directors'  lia- 
bility. The  judgment  rendered  will  not  be 
against  the  person  or  property  of  the  bank- 
rupt, and  has  no  further  effect  than  to  enable 
the  plaintiff  to  charge  the  directors  or  stock- 
holders in  accordance  with  the  State  statute. 
In  re  Marshall  Paper  Co.  (C.  C,  A.,  lat  Cir.), 
4  Am.  B.  R.  468,  102  Fed.  872,  overr.  2  Am. 

B.  R.  663,  96  Fed.  419. 

Enjoining  sale  of  corporate  property  in 
equity  suit. —  Where  a  large  majority  of  the 
creditors  of  the  corporation  desire  a  sale  of 
its  property,  under  an  order  of  the  court 
which  appointed  the  receiver,  and  no  rights 
of  minority  creditors  who  did  not  intervene 
in  the  equity  action  will  be  in  any  way 
affected,  the  bankruptcy  court,  upon  the  filing 
of  a  bankruptcy  petition  by  them  against  the 
corporation,  will  not  restrain  such  sale  of  its 
property.     In  re  Edward  Ellsworth  Co.   (D. 

C,  N.  Y.),  23  Am.  B.  R.  284,  173  Fed.  699. 
The  prosecution  of  a  suit  instituted  by  the 

stockholders  of  a  bankrupt  corporation,  prior 
to  bankruptcy,  against  a  bankrupt  corpora- 
tion should  not  be  stayed,  where  it  appears 
that  the  receivers  appointed  in  such  suit  have 
turned  over  to  bankrupt's  trustees  all  its 
assets,  with  the  exception  of  certain  choses 
in  action  against  two  of  the  bankrupt's  di- 
rectors against  whom  a  suit  by  such  receivens 
is  pending,  and  there  is  a  legitimate  scope 
for  the  judgment  of  the  State  court,  which 
might  be  limited  so  as  not  to  interfere  with 
the  jurisdiction  of  the  bankruptcy  court.    In 


re  United  Wireless  Telegraph  Go.  (D,  C,  N. 
Y. ) ,  28  Am.  B.  R.  394,  196  Fad.  163. 

43.  In  re  Nuttall  (D.  C,  N.  Y.),  29  Am. 
B.  R.  800,  201  Fed.  667,  citing  text. 

44.  Broach  v.  MuUis  (D.  C,  Ga.),  36  Awi. 
B.  R.  841,  228  Fed.  651. 

45.  Southern  Loan  &  Trust  Co.  v.  Benbow 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  514; 
In  re  Globe  Cycle  Works  (Ref.,  N.  Y.),  2 
Am.  B.  R.  447.  In  both  of  these  cases  it  was 
said  that  the  Injunction  should  never  be 
granted  if  the  judgment  has  ripened  into  an 
execution  sale,  provided  the  State  court  has 
or  can  be  given  jurisdiction  of  the  parties 
interested  in  the  distribution,  including  the 
general  creditors  represented  by  the  trustee 
in  bankruptcy. 

46.  In  re  Rogers  (Ref.,  Ky.),  1  Am.  B.  R. 
641;  In  re  St.  Albans  Foundry  Co.  <Ref., 
Vt.),  4  Am.  B.  R.  694. 

47.  Mere  possibility  of  action. —  A  bank- 
ruptcy court,  upon  the  "filing*  of  an  involun- 
tary petition  in  bankruptcy,  ehould  not, 
as  of  course,  and  without  any  all^^tion 
or  proof  of  a  threatened  invasion  of 
the  righta  of  any  creditor,  issue  an  in- 
junction enjoining  the  further  proeeouticn 
of  a  suit  in  a  State  court  for  a  provable  debt 
against  the  bankrupt,  because  of  the  mere 
possibility  of  action  being  taken  which  will 
be  injurious  to  the  rights  of  creditors,  and 
in  the  absence  of  application  to  the  State 
court  for  relief.  Matter  of  Penn  Develop- 
ment Co.  (D.  C,  Cal.),  33  Am.  B.  R.  769, 
220  Fed.  222. 

48.  In  re  Ward  (D.  C,  Mass.),  6  Am.  B. 
R.  216,  104  Fed.  986,  a  case,  at  least  since 
the  amendatory  act  of  1903,  of  doubtful  au- 
thority on  the  point  there  decided.  Compare 
In  re  Currier  (Ref.,  N.  Y.),  5  Am.  B.  R.  639. 
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better  opiifion  was  that  the  waiver  endured  only  until  a  discharge  was  granted 
or  refused.  The  amendatory  act  of  1874  made  this  view  also  the  written  law. 
That  the  same  is  the  law  to-day,**  with  the  exception  that  a  suit  may  probably 
be  begun  and,  unless  stayed,  prosecuted  to  judgment,  is  undoubtedly  true.  So 
also  is  the  old  time  rule  that  the  remedy  thus  suspended  comes  into  being  the 
moment  the  discharge  is  granted  or  denied.^  But  the  State  court  does  not  lose 
jurisdiction.*^^  The  stay  is  directed  to  the  suitor,  not  the  court,  and  the  latter 
may  go  on  if  the  cause  is  moved  by  the  person  enjoined,  and  a  judgment 
resulting  will  be  valid.®^  The  remedy  of  a  party  thus  aggrieved  is  in  con- 
tempt proceedings.  It  is  important,  however,  to  note  that,  if  a  stay  is  not 
granted  and  the  suit  proceeds  and  judgment  is  entered  after  the  discharge,  the 
latter  cannot  be  set  up  as  a  release  to  the  judgment.*^  A  stay  of  a  suit  pending 
in  the  State  courts  effected  by  an  injunction  issued  by  a  court  in  bankruptcy 
is  not  a  dismissal  of  the  suit.  II  does  not  defeat  the  cause  of  action  pending  in 
the  State  court ;  it  merely  suspends  the  proceedings  as  long  as  the  injunction 
is  in  force." 


IV.     SUITS  OR  PROCEBDIUGS  in  which  STAT 


B£  GRANTED. 


a.  Suits  or  proceedings  in  rem. —  (1)  In  general. —  The  general  rule  is 
that  the  court  that  has  acquired  jurisdiction  of  the  res  will  retain  it  If  the 
property  has  come  into  the  possession  of  the  bankruptcy  court  any  suit  or 
proceeding  tending  to  interfere  with  such  possession  may  properly  be  stayed. 
Thus,  a  Federal  court  will  restrain  a  replevin  creditor  proceeding  in  a  State 
court  against  property  in  the  custody  of  the  Federal  Court.**  If  the  property 
sued  for  was  not  claimed  by  the  baiikrupt,  nor  included  in  his  schedule,  the 
bankruptcy  court  has  no  jurisdiction  to  stay  a  suit  brought  in  a  state  court  to 
recover  the  property  from  one  who  claimed  to  have  purchased  it  from  the 
trustee.** 

(2)  Peopbrty  in  possession  of  STATE  COURTS. —  The  court  will  refuse 
a  stay  in  most  cases  where  the  State  court  is  in  possession,*^  or  where  the  bank- 
rupt had  no  legal  br  equitable  title  to  the  property  sought  to  be  replevined.^ 

4S.  Reed  v.  Equitable  Trust  Co.  (Sup.  Ct, 
Ga.),  116  Ga.  780,  8  Am.  B.  R.  242,  42  S.  E. 
102;  Evans  v.  Rounsaville  (Sup.  Ct.,  Ga.), 
115  Ga.  684,  8  Am.  B.  R.  236,  42  S.  E.  100. 

50.  In  re  Rosenberg,  Fed.  Cas.  12,054. 
Stay  of  suit  in  State  court  dissolved  by 

discharge. —  VThere  the  district  court  stayed 
a  suit  in  another  State  for  the  purpose  of 
enabling  the  bankrupt  to  plead  his  discharge 
whsxk  he  had  obtained  it,  it  becomes  the  duty 
of  the  court  upon  the  granting  of  such  dis- 
charge to  the  bankrupt  to  vacate  its  previous 
srtay  and  remit  both  parties  to  their  rights, 
remedies  and  defenses  under  the  law.  In  ro 
Rosenthal  (D.  C,  N.  Y.),  6  Am.  B.  R.  799, 
108  Fed.  368. 

51.  BindeH  v.  Smith  (Eq.,  N.  J.),  61  N.  J. 
Eq.  654,  5  Am.  B.  R.  40,  47  Atl.  456. 

53.  Flanpan  v.  Pearson  14  N.  B.  R.  37; 
Ewart  V.  .Schwartz,  48  N.  Y.  Super.  390; 
Wood  V.  Hazen,  15  N.  B.  R.  491 ;  In  re  Irving, 
Fed.  Caa  7,073. 

•8.  Dimock  v.  Revere  Copper  Co.,  117  U. 
S.  559,  29  L.  Ed.  994;  McDonald  v.  Davis, 
105  N.  Y.  508,  12  N.  E.  40. 

54.  New  River  Coal  Land  Co.  v.  Ruffner 


Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
165  Fed.  881. 

55.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  658,  101  Fed.  248;  In  re  Chambers, 
Calder  &  Co.  (D.  C,  R,  I.),  3  Am.  B.  R.  537, 
98  Fed.  865;  In  re  Seebold  (C.  C.  A.,  5th 
dr.),  5  Am.  B.  R.  358,  105  Fed.  910. 

56.  In  re  Bluestone  Bros.  (D.  C,  W.  Va.), 
23  Am.  B.  R.  264,  174  Fed.  53. 

57.  Carter  v.  Hobbs  (D.  C,  Ind.),  1  Am. 
B.  R.  215,  92  Fed.  694;  In  re  Price  (D.  C, 
N.  Y.),  1  Am.  B.  R.  606,  92  Fed.  987;  Keegan 
V.  King  (D.  C,  Ind.),  3  Am.  B.  R.  79,  96 
Fed.  758;  In  re  Seebold  (C.  C.  A.,  5th  Cir.), 
5  Am.  B.  R.  358,  105  Fed.  91C,  In  re  Russell 
(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  658,  101 
Fed.  248;  In  re  Wells  (D.  C,  Mo.),  8  Am. 
B.  R.  75,  114  Fed.  222.  Compare  also  In  re 
Neely  (D.  C,  N.  Y.),  5  Am.  B.  R.  836,  108 
Fed.  371,  as  modified  by  s.  c.  on  appeal,  7 
Am.  B.  R.  312,  113  Fed.  210. 

58.  In  re  Smith  (D.  C,  R.  I.) ,  9  Am.  B.  R. 
590,  119  Fed.  1004;  Matter  of  Kanter  & 
Cohen  ( C.  C.  A.,  2d  Cir. ) .  9  Am.  B.  R.  372, 
121  Fed.  984,  58  C.  C,  A.  260. 
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But  the  rule  yields,  however,  where  the  possession  of  the  State  courfis  (1)  the 
result  of  a  fraud  on  the  law,  or  (2)  of  a  lien  declared  void  or  voidable  under 
the  law.  But  if  the  lien  is  by  a  judgment  creditor's  suit  begun  more  than 
four  months  before  the  bankruptcy,  a  stay  will  not  be  granted.^ 

(3)  Proceedings  of  long  standing. — A  distinction  is  drawn  as  to  the 
power  of  a  bankruptcy  court  to  enjoin  proceedings  of  long  standing  in  a  State 
court,  in  which  such  court  has  acquired  complete  jurisdiction  of  the  person 
and  property  of  the  bankrupt  before  the  bankruptcy  proceedings  were  com- 
menced and  the  power  to  enjoin  proceedings  instituted  within  four  months  of 
the  filing  of  the  petition  in  bankruptcy.  In  the  latter  case  the  power  is 
properly  exercised.*^  Where  a  proceeding  was  commenced  long  prior  to  the 
proceedings  in  bankruptcy,  and  the  property  in  controversy  was  under  the 
control  and  in  the  possession  of  a  receiver  appointed  by  the  State  court,  a  bank- 
ruptcy court  cannot  enjoin  the  proceedings  or  order  the  property  turned  over 
to  the  trustee  in  bankruptcy.®^ 

(4)  Proceeding  to  enforce  a  lien. —  Where,  within  the  four  months, 
period,  an  action  to  enforce  a  lien  is  brought  in  a  State  court  against  a  bank- 
rupt, and  his  entire  property  is  involved  in  the  litigation,  the  bankruptcy  court 
has  jurisdiction  to  stay  further  proceedings  in  the  action.^  But  it  has  been 
held  that  where  before  filing  a  petition  against  an  involuntary  bankrupt,  a 
creditor  brings  an  attachment  suit  in  a  State  court  to  enforce  an  asserted 
right  in  rem  the  bankruptcy  court  is  without  jurisdiction  to  stay  such  suit  after 
the  State  court  has  acquired  jurisdiction  of  the  res.^    Stays  of  proceedings 


09.  Metcalf  v.  Barber,  1S7  U.  8.  166,  9  Am. 

B.  R.  36,  47  L.  Ed.  122,  revg.  In  re  Lesser 
(C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  320,  108  Fed. 
201,  and  s.  c,  3  Am.  B.  R.  815,  100  Fed.  43d. 

Stay  of  execution. —  In  the  case  of  White 
V.  Thompson  (C.  C.  A.,  5th  Cir.),  »  Am.  B. 
R.  653,  119  Fed.  868,  66  C.  C.  A.  308,  it  was 
held  that  an  injunction  restraining  proceed- 
ings for  the  disposition  of  property  duly 
levied  on  under  an  execution,  issued  upon  a 
judgment  more  than  a  year  prior  to  the  ad- 
judication in  bankruptcy  of  the  debtor  is 
unwarranted.     Contra:  In  re  Baughman  (D. 

C,  Pa.),  15  Am.  B.  R.  23,  138  Fed.  742, 
where  Judge  Archboid  holds  that  a  sale  of 
the  bankrupt's  property  under  an  executiun 
issued  upon  a  judgment  more  than,  four 
months  prior  to  his  adjudication  may  be 
stayed;  In  re  Vastbinder  (D.  C,  Pa.),  13 
Am.  B.  R.  148,  132  Fed.  718;  Matter  of 
Pollman  (Ref.,  N.  Y.),  16  Am.  B.  R.  144. 
See  also  i^at.  Bank  v.  Hobbs  (C.  C,  Ga.), 
9  Am.  B.  R.  190,  118  Fed.  626. 

60.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474, 
165  Fed.  881;  Virginia  Iron,  Coal  &  Coke  Co. 
V.  Olcott  (C.  C.  A.,  4th  Cir.),  2^  Am.  B.  321, 
197  Fed.  730;  Bear  &  Co.  v.  Chase,  3  Am. 
B.  R.  746,  90  Fed.  920. 

Enjoining  prosecution  of  attachment  suit. 
—  Within  four  months  prior  to  the  defend- 
ant's 'bankruptcy,  petitioner  commenced  an 
action  in  a  State  court  upon  a  claim  prov- 
able in  bankruptcy.  A  warrant  of  attach- 
ment was  issued  in  such  action  and  the  at- 
tachment made  was  discharged  by  a  surety 
company's  bond.  One  of  bankrupt's  directors 
entered  into  an  agreement  with  the  surety 


company  and  to  secure  him  against  loss,  bank- 
rupt conveyed  certain  real  estate  to  be  held 
in  trust  for  him.  Upon  bankruptcy  interven- 
ing, held,  that  since,  in  the  circumstances, 
the  prosecution  gf  the  suit  might  result  in  a 
depletion  of  the  assets  of  the  estate,  a  stay 
would  be  for  the  benefit  of  the  estate  and 
should  be  granted.  In  re  Federal  Biscuit  Co. 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  393,  203 
Fed.  37. 

61.  Pickens  v.  Dent,  187  U.  S.  177,  9  Am. 
B.  R.  47,  47  L.  Ed.  128,  affg.  5  Am.  B.  R. 
644,  106  Fed.  663. 

62.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros,  (C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  474. 
165  Fed.  861. 

63.  Tennessee  Producer  Marble  Co.  v. 
Grant  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  288, 
135  Fed.  332. 

Proceeds  of  sale  in  possession  of  State 
court. —  WTiere,  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy,  lienors  of  the  bankrupt 
commenced,  an  action  to  foreclose  their  liens 
under  the  State  statute,  and  the  prop«"ty  was 
sold  and  the  money  paid  into  court  after  the 
petition  was  filed,  and  the  State  judge,  prior 
to  the  issuance  of  a  restraining  order,  had 
rendered  his  decision  in  favor  of  the  lienors 
but  had  not  signed  the  decree  it  was  held 
that  the  entry  of  the  formal  judgment  was  a 
purely  ministeri;).!  act  and  that  a  motion  to 
dissolve  the  restraining  order  should  be 
granted  as  no  good  purpose  could  be  served 
by  transferring  the  money  from  the  State 
court  to  the  bankruptcv  court.  Matter  of 
Bach  (D.  C,  Wash.),  32  Am.  B.  R.  512,  212 
Fed.  575. 
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to  enforce  liens  are  usually  sought  to  prevent  either  (1)  the  enforcement  of  an 
execution,  or  an  attachment  levied  within  the  four  months'  period  or  (2)  the 
foreclosure  of  a  valid  mortgage.  In  the  former,  there  seems  little  doubt  about 
the  power 'to  halt  the  lien  creditor  or  of  the  wisdom  of  exercising  it.^  In  the 
case  of  a  mortgage  foreclosure,  while  the  power  exists,  the  mortgaged  premises 
being  in  the  custody  of  the  court,^  yet,  provided  the  mortgage  is  valid,  it  will 
not  as  a  rule  be  exercised,  and  certainly  not  unless  it  appears  that  the  equity 
of  redemption  vested  in  the  trustee  is  of  some  value.^  But  while  the  court 
will  not  usually  enjoin  the  foreclosure  of  such  mortgages  it  may  direct  the 
trustee  to  intervene  in  the  action  for  the  purpose  of  protecting  all  of  the 
creditors  of  the  bankrupt.^  The  decisions  under  the  former  class  of 
eases  are  fairly  uniform,^  and  where  there  is  a  difference,  now  that  the 
doctrine  of  Bardes  v.  Bank  has  been  eliminated,  turn,  as  a  rule,  on 
whether  the  action  sought  to  be  stayed  is  based  upon  a  transaction  which 
is  void  or  voidable  under  the  present  law.  Those  under  the  latter  class  declar- 
ing against  the  exercise  of  jurisdiction  to  stay  the  foreclosure  of  a  valid  mort- 
gage, and  remitting  the  party  who  seeks  the  stay  to  the  State  court,  are  equally 


64.  In  re  Eastern  Com.  &  Imp.  Co.  (D.  C, 
Mass.),  12  Am.  B.  R.  305,  129  Fed.  S47. 

Gamiahment. —  Where  an  execution  was 
issued  pursuant  to  f  1391  of  the  New  York 
Code  of  Civil  Pro<»dure  as  amsnded  in  1908, 
which  authorizes  a  judgment  creditor  to  take 
under  execution  10  per  cent,  of  the  salary  of 
a  judgment  debtor,  and  two  weeks  thereafter 
the  debtor  was  adjudicated  a  bankrupt,  the 
enforcement  of  the  judgment  against  any  por- 
tion of  the  bankrupt's  present  salary  will  be 
enjoined  until  it  is  determined  whether  he 
shall  be  granted  a  discharge  in  bankruptcy; 
and  his  employers  will  be  directed  by  an 
order  to  withhold  a  tenth  of  his  salary  until 
the  question  of  his  discharge  is  determined. 
In  re  Van  Buren  (D.  C,  N.  Y.) ,  20  Am.  B.  R. 
896,  164  Fed.  883j  In  re  Van  Buren  (D.  C, 
N.  Y.),  21  Am.  B.  R.  338,  164  Fed.  883. 
A  stay  of  garnishment  proceedings  under 
similar  circumstances  was  denied  in  In  re 
Driggs  (D.  C,  N.  Y.),  22  Am.  B.  R.  621, 
171  Fed.  897;  the  effect  of  this  decision  was 
limited  in  the  case  of  In  re  Sims  (D.  C, 
N.  Y.) ,  23  Am.  B.  R.  899,  176  Fed.  646,  so  as 
to  permit  a  stay  of  such  proceedings  as  to 
salary  earned  after  the  adjudication  of  the 
bankrupt.  See  also  Am.  B.  R.  Dig.,  H  930, 
933. 

65.  Qucere:  Whether  the  mortgagee,  being 
a  secured  creditor,  is  not,  under  f  57 -h,  a 
party  who  is  already  within  the  jurisdiction 
of  the  court  of  bankruptcy?  In  the  case  of 
In    re   Dana    (C.   C.  A.,   8th  Cir.),  21   Am. 

'B.  R.  683,  167  Fed.  529,  it  was  held  that 
where  a  court  of  bankruptcy  is  in  actual  pos- 
session of  real  j)roperty  belonging  to  the 
bankrupt,  it  has  jurisdiction  to  determine  the 
amount  and  order  of  priority  of  hens  thereon 
and  to  liquidate  such  liens,  and  in  aid  of  its 
jurisdiction  may,  b^  injunction,  restrain  the 
prosecution  of  actions  brought  in  a  State 


court  before  the  institution  of  the  bankruptcy 
proceedings  but  within  the  four  months' 
period,  to  foreclose  liens  upon  the  property 
which  are  concededly  valid. 

66.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  315;  In  re  Donnelly  (D.  C,  Ohio),  26  Am. 
B.  R.  304,  188  Fed.  1001;  Compare  In  re 
Pittelhon    (D.  C,  Wis.),  1   Am.   B.  R.  472, 

92  Fed.  901. 

67.  In  re  Porter  (D.  C,  Ky.),  6  Am.  B.  R. 
259,  109  Fed.  Ill;  In  re  Gerdes  (D.  C, 
Ohio),  4  Am.  B.  R.  346,  102  Fed.  318;  In  re 
HoUoway    (D.  C,  Kv.),   1    Am.   B.   R.   659, 

93  Fed.  638;  In  re  "Rohrer  (C.  C.  A.,  6tb 
Cir.),  24  Am.  B.  R.  52,  177  Fed.  381;  In  re 
Wagner  (D.  C,  Pa.),  30  Am.  B.  R.  396, 
206  Fed.  364. 

68.  In  re  KimbaU  (D.  C,  Pa.),  3  Am.  B. 
R,  161,  97  Fed.  29;  Bear  v.  Chase  (C.  C.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920; 
In  re  Seebold  (C.  C.  A.,  5th  Cir.),  5  Am.  B. 
B.  358,  105  Fed.  910;  In  re  Lesser  (C.  C.  A., 
2d  Cir.),  5  Am.  B.  R.  320,  180  Fed.  201; 
In  re  Kenney  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
355,  105  Fed.  897;  In  re  Tune  (D.  C,  Ala.), 
8  Am.  B.  R.  285,  115  Fed.  906.  Most  of  the 
cases  contra  rest  on  Bardes  v.  Bank,  178  U. 
S.  524,  4  Am.  B.  R.  163,  44  L.  Ed.  1175, 
and  since  the  amendatory  act  of  1903,  are 
no  longer  the  law  (for  instance,  In  re  Wells 
[D.  C,  Mo.],  8  Am.  B.  R.  75,  114  Fed.  222, 
and  In  re  Shoemaker  [D.  C,  Va.],  7  Am. 
B.  R.  437,  112  Fed.  648).  But  see  In  re 
Ogles  (D.  C,  Tenn.),  1  Am.  B.  R,  671,  93 
Fed.  426,  and  In  re  Franks  (D.  C,  Ala.), 
2  Am.  B.  R.  634,  96  Fed.  635.  Even  were 
this  not  so,  the  power  to  enjoin  the  consum- 
mation of  a  fraud  on  tjie  law  is  by  no  means 
negatived  by  Bardes  v.  Bank.  Compare 
Bryan  v.  Bernheimer,  175  U.  S.  274,  5  Am. 
B.  R.  623.    See  also  Am.  B.  R.  Dig.,  §  930. 
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•uniform,®®  and  the  earlier  cases  contra  ''^  are  no  longer  controlling.  If  or  was 
this  latter  result  appreciably  affected  by  Bardes  v.  BanL^^  Hojvever,  in 
extreme  cases,  such  as  was  In  re  Sabine,  and  in  cases  where  the  mortgage 
itself  is  voidable  under  the  terms  of  the  law,  the  right  to  stay  will 'usually  be 
exercisedJ^  A  stay  of  a  sale  of  real  property  seized  under  a  judgment  rendered 
in  an  action  to  foreclose  a  mortgage  prior  to  the  four  months  before  the  filing 
of  the  petition  should  not  be  granted,^^  unless  it  is  absolutely  necessary,  under 
the  facts  of  the  particular  case,  in  order  to  protect  the  rights  of  the  creditors 
or  the  trustee  which  would  otherwise  be  lost  or  impaired.^*  Where  the  lien 
creditor  voluntarily  makes  himself  a  party  to  the  proceedings,^^  as  when  he 
appears  at  the  first  meeting  and  asks  that  his  security  be  ascertained  for  the 
purpose  of  voting  on  that  part  of  his  debt  which  may  be  unsecured,  the  rule 
is,  of  course,  different  Such  a  creditor  may  later  be  stayed.  But  not,  if  the 
suit  is  a  creditoifs  bill  of  long  standing.^®  It  will  be  noticed  that  §  11-a 
a  suit  only  may  be  stayed  which  rests  upon  a  claim  from  which  a  discharge 
would  be  a  release.  It  should  be  further  noticed  that  the  suit  does  not  in  any 
way  affect  a  lien  upon  the  bankrupt's  property;  it  does  not  affect  any  suit 
maintained  by  a  secured  creditor  to  enforce  a  lien  thereon.  In  recognition 
of  this  principle,  a  suit  to  enforce  a  mechanics'  lien  against  real  property  of 
the  bankrupt  will  not  be  stayed  *"  and.  such  a  suit  may  be  brought  against  the 
trustee  without  leave  of  the  court/®  Where  distress  has  been  made  by  a  landlord 
and  afterward  the  property  has  been  transferred  to  another  person  who  becomes 
a  bankrupt,  the  result  is  to  place  the  property  under  the  control  of  the  bank- 
ruptcy court,  and  such  court  may  restrain  further  proceedings  under  the 
distress.''®    While  courts  of  bankruptcy  may,  in  the  exercise  of  the  discretion 

68.  In  re  HoUoway   (D.  C,  Ky.),  1  Am.      Sanitoriura  Co.   (C.  C.  A.,  9th  Cir.),  4  Am. 

B.  R.  659,  93  Fed.  638;  Heath  v.  Shaffer  (D.      B.  R.  197,  102  Fed.  310. 

C,  Iowa),  2  Am.  B.  R  98,  93  Fed.  647;  71.  Compare,  however,  In  re  San  Qabriel 
In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  R.  346,  Sanitorium  Co.  (C.  C.  A.,  9th  Cir.),  7  Am. 
102  Fed.  318;  In  re  Porter  (D.  C,  Ky.),  6  B.  R.  206,  111  Fed.  892,  where  on  rear^ment. 
Am.  B.  R.  259,  109  Fed.  HI;  In  re  United  the  Circuit  Court  of  Appeals  of  the  Ninth 
Wireless  Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  1,  Circuit  superseded  its  forager  opinion,  supra, 
192   Fed.   238;    Matter  of  Schmidt    (D.   C.  on  this  ground. 

N.  J.),  35  Am.  B.  R.  1,  224  Fed.  814;  Mc-  72.  Carpenter  Bros.  v.  O'Connor    (C.  C, 

Loughlin  v.  Knop  (D.  C,  La.),  32  Am.  B.  R  Ohio),  1  Am.  B.  R.  381,  16  Ohio  Cir.  Ct.  526. 

582,  214  Fed.  260.    See  also  Am.  B.  R.  Dig.,  73.  Sample  v.  Beasley  (C.  C.  A.,  5th  Cir.), 

§  926.  20  Am.  B.  R.  164,  158  Fed.  607,  citing  Met- 

Stay  permitted  if  necessary  for  adminlatra-  calf  v.  Barker,  187  U.  S.  165,  9  Am.  B.  R. 

tion. —  Even  in  cases  where  State  courts  have  36,  47  L.  Ed.  122;  Pickens  v.  Roy,  187  U.  S. 

obtained  possession  of  the  property  of  the  177,  9  Am.  B.  R.  47,  47  L.  Ed.  128;  Matter 

bankrupt  by  the  foreclosure  of  valid  liens  or  of  Schmidt  (D.  C,  N.  J.),  35  Am.  B.  R.  1, 

by  receivership  proceedings  prior  to  the  filing  224  Fed.  814. 

of  the  petition  in.  bankruptcy,  the  jurisdiction  74.  Matter   of   Morse    (D.   C,  N.   Y.),  32 

of  the  bankruptcy  court  is  paramount,  and  Am.  B.  R.  207,  210  Fed.  900;  Broach  v.  Mullis 

such    proceedings    in   State   courts   may    be  (D.   C,  6a.),  35  Am.  B.  R.   841,  228   Fed. 

stayed  if  necessary  to  the  proper  administra-  551;    Matter   of  Patterson   Lumber  Co.    (D. 

tion  of  the  estate  of  the  bankrupt.     Cohen  C,   Pa.),  36  Am.  B.  R.   186,  228  Fed.  916. 

V.   Nixon  &   Wright    (D.   C,  Ga.),   37  Am.  75.  In    re   Riker    (C.    C.    A.,   2d   Cir.),   5 

B.  R.  646.  Am.  B.  R.  720,  107  Fed.  96. 

Suits,  commenced  in  the  State  court  by  a  76.  Pickens  v.  Dent,  187  U.  S.  177,  9  Am. 

decedents'  creditors  to  enforce  an  equitable  B.  R.  47,  47  L.  Ed.  128. 

lien,  which  have  not  proceeded  to  judgment  77.  Matter  of  Grissler  (C.  C.  A.,  2d  Cir.), 

upon  the  bankruptcy  of  the  decedent's  wife,  13   Am.    B.    R.    508,    136    Fed.    754;    In    re 

may  be  enjoined  by  the  bankruptcy  court.  Greater  American  Ebcposition  (C.  C.  A.,  8th 

Matter    of   McAusland    (D.    C,   N.    J.),    37  Cir.),  4  Am.  B.  R.  4«6,  102  Fed.  986.     See 

Am.  B.  R.  519,  235  Fed.  173.  also  Am.  B.  R.  Dig.,  |  927. 

70.  In  re  Sabine   (Ref.,  N.  Y.),  1  Am.  B.  78.  In  re  Smith    (D.  C,  N.  Y.),  9  Am. 

R.  315;  In  re  Pittelkow  (D.  C,  Wis.),  1  Am.  B.  R.  603,  121   Fed.  1014. 

B.  R.  472,  92  Fed.  901;  In  re  San  Gabriel  79.  In  re  Lines  (D.  C,  Pa.)>  13  Am.  B.  R, 

318,  133  Fed.  803. 
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conferred  hj  this  section,  stay  proceedings  where  the  jHroperty  is  in  possession 
of  an  officer  of  a  State  court  under  a  levy,  yet  such  stay  diould  not  be  granted 
unless  the  bankrupt's  estate  will  be  benefited  thereby;  if  the  property  subject 
to  the  lien  is  insufficient  to  satisfy  it,  there  will  be  no  advantage  to  the  general 
creditors  from  administration  in  bankruptcy,  and  the  State  court  should  be 
permitted  to  remain  in  possession.^ 

b.  Stay  Off  proceedings  under  general  asiignments. —  Prior  to  Bardes  v.  Bank, 
the  cases  were  uniform  in  holding  that,  a  general  assignment  being  an  act 
of  bankruptcy  and  a  constructive  fraud  on  the  law,  the  general  assignee  might 
be  halted  by  an  injunction  from  the  court  of  bankruptcy.®^  Whatever  doubt 
resulted  from  that  case  was  eliminated  by  the  same  court's  decision  in  Bryan 
V.  Bemheimer.^  Nor  was  the  doubt  restored  by  that  court's  decision  in  Louis- 
ville Trust  Co.  V.  Comminger,®  a  case  which  applied  the  Bardes  rule  only  to 
the  assignee  and  his  attorneys  and  that,  too,  only  when  they  had  become  vested 
with  an  adverse  title  prior  to  the  bankruptcy.  Since  the  amendatory  act  of 
1903,  Bardes  v.  Bank  being  no  longer  the  law,  the  question  is  stripped  of 
all  dogmatic  limitations.  There  can  now  be  no  doubt  about  the  power  of  a 
court  of  bankruptcy  to  restrain  general  assignment  proceedings;  indeed,  it 
becomes  its  duty  'proprio  motu,  at  once  a  petition,  especially  an  involuntary 
petition,  is  filed.®* 

0.  Suits  or  proeeedings  in  perBonam. —  (1)  In  general.- — Much  of  what  has 
already  been  said  may  be  applied  here.  Two  classes  of  suits  and  proceedings 
are  peculiarly  against  the  person, —  (1)  ordinary  suits  for  the  collection  'of 
simple  debts,  and  (2)  proceedings  which  may  result  in  the  attachment  and 
detention  of  the  bodv  of  the  debtor.  Stated  broadly,  the  former,  subject  to 
limitations  already  aiscussed,  especially  where  the  debt  proceeded  on  is  the 
result  of  a  fraudulent  preference,^  will  always  be  stayed.  On  the  other  hand, 
the  latter  class  of  cases  will  rarely  be  stayed,  for  the  reason  that,  as  a  rule, 
arrest  on  civil  process  rests  on  obligations  which  are  not  dischargeable  in 
bankruptcy.^    To  this  generalization  there  are,  of  course,  exceptions,  as  where 


Sestruninc  landlord  from  interference  with 
trustee. —  Where,  at  adjudication,  a  tenant 
holds  an  unexpired  lease  of  the  store  occu- 
pied by  him,  his  trustee  is  entitled  to  a 
reasonable  time  within  which  to  dispose  of 
a  valuable  stock  of  goods  which  is  not  remov- 
able without  serious  loss  to  the  estate,  and 
the  landlord  to  whom  the  trustee  has  given 
a  bond  against  loss  will  be  restrained  by  in- 
jimction  from  interfering  with  the  trustee's 
poeeeasion  of  the  premises.  In  re  Schwartz- 
man  (D.  C,  S.  Car.),  21  Am.  B.  R.  886,  167 
Fed.  399. 

80.  Orr  v.  Tribble  (D.  C,  Ga.),  19  Am. 
B.  IL  849,  158  Fed.  897. 

81.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475,  aifd.  1  Am.  B.  R.  388, 
92  Fed.  337;  Lea  v.  West  (D.  C,  Va.),  1  Am. 
B.  R,  261,  91  Fed.  237;  affd.  sub  nom.  West 
Co.  V.  Lea,  174  U.  S.  690,  2  Am.  B.  R.  467; 
Davis  V.  Bohle  (C.  C.  A.,  8th  Cir.),  1  Am. 
B.  R.  412,  92  Fed.  322;  In  re  M.  Solomon  & 
Co.,  2  N.  B.  N.  Rep.  460.  See  also  Am. 
B.  R.  Dig.,  S  936. 

88.  181  U.  S.  188,  6  Am.  B.  R.  623,  46 
L.  Ed.  814. 

184  U.  S.  1«,  7  Am.  B.  R.  421,  46  L. 


Ed.  413.     See  also  In  re  Carver   (D.  C,  N. 
Car.),  7  Am.  B.  R.  539,  113  Fed.  128. 

84.  Power  to  restrain  assignee  from  ad- 
ministering estate. —  In  all  cases  where  a  pe- 
tition in  bankruptcy  has  been  filed  within 
four  months  of  making  a  general  assignment, 
the  bankruptcy  court  has  both  the  power  and 
the  absolute  discretion  to  restrain  the  as- 
signee from  administering  the  estate.  Matter 
of  Federal  Mail  &  Express  Co.  (D.  C,  N.  Y.), 
37  Am.  B.  R.  240,  233  Fed.  691. 

Effect  of  insolvency  proceedings  pending  in 
State  court. —  The  jurisdiction  of  the  bank- 
ruptcy court  is  essentially  exclusive  in  ad- 
ministering the  affairs  of  insolvent  individ- 
uals and  corporations;  and  such  court,  when 
properly  applied  to,  cannot  refuse  to  take 
jurisdiction  because  a  proceeding  to  the  same 
end  is  pending  in  a  State  court,  but  may  stay 
all  action  in  the  State  court  in  such  pro- 
ceeding. In  re  Benwood  Brewing  Co.  (D.  C, 
W.  Va.),  29  Am.  B.  R.  769,  202  Fed.  326. 

85.  In  re  Nathan,  92  Fed.  590. 

86.  In  re  Cole  (D.  C,  N.  Y.),  6  Am.  B.  R. 
780,  106  Fed.  837.  For  what  debts  are  not 
discharged,  see  generally  discussion  under 
Section  Seventeen  of  this  work. 
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the  remedy  on  a  simple  contract  debt  given  by  the  State  law  includes  arrest  f^ 
or  the  well-known  Kentucky  alimony  case,  where  a  stay  was  granted  on  a 
State  court's  enforcement  of  its  mandate  by  contempt.^ 

(2)  When  such  stays  will  bb  granted. —  Cases  already  cited  under 
previous  paragraphs  indicate  the  conditions  under  which  suits  and  proceedings 
in  personam  will  be  stayed.  A  stay  should  be  granted  where  the  proceedingb 
may  result  in  the  arrest  or  imprisonment  of  the  bankrupt.®*  Where  the  order 
sought  to  be  restrained  pertains  to  some  act  of  the  bankrupt  consisting  of  an 
offense  against  the  dignity  of  the  State  court,  it  should  not  be  stayed,^  nor 
should  a  stay  be  granted  to  prevent  the  punishment  of  th^  bankrupt  for  diso- 
bedience of  a  la^ul  order  of  a  State  court  prior  to  filing  a  petition  in  bank- 
ruptcy.®^ But  where  an  attempt  is  made  to  enforce  a  dischargeable  claim  in  a 
State  court  by  proceedings  to  punish  the  bankrupt  for  contempt,  the  bankruptcy 
court  may,  in  its  discretion,  restrain  such  proceedings,^  and  it  is  immaterial 
whether  the  court's  view  of  the  probability  of  the  claim  is  sound  or  unsound, 
as  an  erroneous  decision  does  not  make  void  the  decision  of  the  court  in  this 
respect.®^  An  injunction  restraining  further  proceedings  in  an  action  in  a 
State  court  operates  in  restraint  of  proceedings  in  such  court  to  punish  the 
bankrupt  for  an  alleged  contempt  committed  before  the  adjudication  in  bank- 
ruptcy. 

V.    PRACTICB  AHD  PLEABINGS. 

a.  Application  to  State  court. —  Subdivision  a  of  this  section  is  general  in 
its  effect;  the  jurisdiction  thereby  conferred  on  the  courts  of  bankruptcy  is 
not  exclusive.  Application  may  be  made  to  a  State  court,  and  the  mandatory 
provisions  of  the  section  are  as  binding  on  that  court  as  on  the  Federal  Court."*^ 
Where  the  suit  is  pending  in  a  State  court  the  application  should  ordinarily 
be  made  in  that  court  in  the  first  instance.^  In  that  event,  the  practice  will 
be  that  provided  by  the  State  law.    The  production  of  a  certified  copy  of  the 


87.  In  re  Grist  (Ref.,  N.  Y.),  1  Am.  B.  R. 
89. 

88.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  94  Fed.  119;  on  appeal,  Wagner 
V.  Houston  (C.  C.  A.,  6tli  Cir.),  4  Am.  B. 
R.  596,  104  Fed.  133. 

88.  In  re  Grist  (Ref.,  N.  Y.),  1  Am.  B.  R. 
89. 

90.  Matter  of  Koronsky  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  851,  170  Fed.  719,  holding 
that  the  execution  of  an  order  of  a  State 
court  to  punish  for  contempt  the  procuring 
of  a  stay  of  proceedings  upon  a  judgment 
by  perjury  and  deceit  should  not  be  stayed 
bv  the  bankruptcy  court ;  People  ex  rel.  Otter- 
stedt  V.  Sheriff  (D.  C,  N.  Y. ) ,  31  Am.  B.  R. 
84,  206  Fed.  ^66. 

91.  In  re  HaU  (D.  C,  N.  Y.),  22  Am.  B. 
R.  498,  170  Fed.  721;  In  re  Sims  (D.  C, 
N.  Y.).  23  Am.  B.  R.  899,  176  Fed.  645. 

98.  In  re  Fortunato  (D.  C,  N.  Y.),  9  Am. 
R.  R.  630,  123  Fed.  622;  Matter  of  Adler 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  414,  144 
Fed.  195,  holding  that  wihere  judgment  has 
been  recovered  againsit  a  bankruipt  upon  a 
disdh^rgeable  claim,  the  bankruptcy  court 
may,  in  its  discretioai,  restrain  the  judgment 
creditor  from  attempting  to  enfoixje  ite  judg- 
ment, until  twelve  months  after  ttie  date  of 
the  adjudioation  in  bankruptcy,  or  imtil  the 


question    of    the    bankrupt's    di<9charge    is 
determined. 

93.  Wagner  v.  Houston  (D.  C,  Vt.),  4 
Am.  6.  R.  596,  104  Fed.  133. 

94.  In  re  Fortunato  (D.  C,  N.  Y.),  9  Am. 
B.  R.  630,  123  Fed.  622;  In  re  De  Lany  & 
Co.  (D.  C,  N.  Y.),  10  Am.  B.  R  634,  124 
Fed.  280. 

95.  In  re  Rosenberg,  Fed.  Cas.  12,054;  In 
re  Metcalf,  Fed.  Cas.  4,494.  The  following 
are  cases  arising  under  the  present  law 
where  applications  were  made  to  State  courts 
for  stays  and  refused  because  the  proceed- 
ings were  for  the  enforcement  of  liens :  Reed 
V.  Equitable  Trust  Co.  (Sup.  Ct.,  Ga.),  115 
Qa.  780,  8  Am.  B.  R.  242,  42  S.  E.  102; 
Taylor  v.  Taylor  (N.  J.  Ch.),  59  N.  J.  Eq. 
86,  4  Am.  B.  R.  211,  45  Atl.  440;  Reed  v. 
Cross  (Super.  Ct.,  HI.),  1  Am.  B.  R.  34; 
Continental  Nat'l  Bank  v.  Katz  (Super.  Ct., 
111.),  1  Am.  B.  R.  19. 

96.  In  re  Geister  (D.  C,  Iowa).  3  Am. 
B.  R.  228,  97  Fed.  322;  In  re  Siebert  (D.  C, 
N.  J.),  13  Am.  B.  R.  348.  133  Fed.  781; 
Matter  of  Penn  Development  Co.  (D.  C, 
Cal.),  33  Am.  B.  R.  759,  220  Fed.  222; 
Hill  V.  Hareling,  107  U.  S.  631,  27  L.  Ed.  493, 
where  the  court,  in  speaking  of  a  similar  pro- 
vision in  the  Act  of  1867,  said:  "This  pro- 
vision, like  all  laws  of  the  United  States 
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petition  or  of  the  adjudication  will  be  enough  to  establish  the  fact  that  such 
a  proceeding  has  been  begun.  But  it  is  in  no  sense  the  duty  of  the  State  court 
to  stay  merely  because  it  hears  of  the  bankruptcy  of  a  suitor.  It  must  be 
informed  of  the  facts  by  proper  pleadings.®^  The  mere  fact  that  a  petition  in 
bankruptcy  has  been  'filed  does  not  operate  ipso  facto  to  relieve  the  bankrupt 
from  complying  with  the  orders  of  a  'State  court.®® 

b.  Application  to  bankruptcy  court. —  The  bankruptcy  court  has  jurisdiction 
to  stay  proceedings  in  an  action  against  the  bankrupt  upon  motion  of  a  creditor 
whose  application  in  the  State  court  for  such  relief  has  been  denied.^  If  the 
application  is  made  to  the  court  of  bankruptcy,  it  should  be  made  to  the  judge. 
General  Order  XII  (3)  effectually  limits  the  power  of  a  referee  to  grant  **  an 
injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United  States,  or  of  a 
State,"  and  requires  an  application  therefor  to  be  heard  and  decided  by  the 
jndge.^^  The  weight  of  authority  is  now  apparently  in  favor  of  the  doctrine 
that  referees  may  not  enjoin  proceedings  in  a  State  court,^^^  although  they  may 
grant  restraining  orders  and  injunctions  in  other  eases. ^^  Where  the  courts 
of  bankruptcy  have  by  their  rules  restricted  the  power  of  referees  to  the  grant- 


made  in  pursuance  of  the  Constitution,  binds 
the  courts  of  each  State  as  weU  as  those  of 
the  nation.  Upon  the  application  of  the 
bankrupt  to  the  court,  State  or  national,  in 
-which  the  suit  is  pending,  it  is  the  duty  of 
that  court  to  stay  the  proceedings." 

97.  Johnson  ▼.  Bishop,  Fed.  Cas.  7,373; 
Boynton  y.  BaU,  121  U.  S.  457,  30  L.  Ed. 
985. 

96.  Sight  of  hankrnpt  to  refuse  to  obey 
orders  of- State  court. —  The  filing  of  a  peti- 
tion in  banicruptcy  and  an  adjudication  does 
not  operate  as  a  stay  of  supplementary  pro- 
ceedings in  a  State  court  and  hence  were 
a  bankrupt  fails  to  appear  at  the  time  set 
for  his  examination  he  may  be  punished  for 
contempt.  Norton  v.  Bielby  <Co.  Ct.,  N.  Y.), 
86  N.  Y.  Misc.  644,  33  Am.  B.  R.  295,  149 
N.  Y.  Supp.  592. 

99.  New  River  Coal  Land  Co.  v.  Ruffner 
Bros.  (C.  C.  A.,  4th  Cir.)^  21  Am.  B.  R.  474, 
165  Fed.  S81. 

100.  Application  to  referee. —  In  a  former 
edition  of  this  work,  it  has  been  said :  "  If 
the  application  is  made  to  the  court  of  bank- 
ruptcy it  should  be  made  to  the  judge  if 
there  has  yet  been  no  order  of  reference; 
otherwise  to  the  referee  in  charge,  under  the 
former  law,  the  Twister's  functions  were  more 
clerical  than  judicial   and  he  had  no  such 

g^wer.  It  has  been  thought  that  General 
rder  XII (3)  is  a  limitation  on  the  power 
to  enjoin  implied  from  §  d8-a(4)  ;  but  the 
latter  authoruses  courts  of  bankruptcy  and 
not  the  Supreme  Court,  to  abridge  this  power. 
Further,  cases  contra  must  be  considered  at 
least  impliedly  overruled  by  Mueller  v.  Nu- 
gent, 184  U.  S'  1,  7  Am.  B.  R.  224,  46  L.  Ed. 
405,  the  power  to  issue  an  order  to  show 
cause  why  property  should  not  be  restored 
being  an  anslq^ous  exercise  of  jurisdiction, 
and  of  a  higher  class  than  a  mere  stay." 
It  is  submitted  that  this  is  a  reasonable  ex- 
position of  the  law  on  the  question.    A  num- 


ber of  referees  have  contended  that  they  had 
jurisdiction  in  such  cases.  In  re  White  ( Ref., 
Ala.),  10  Am.  B.  R.  790,  799;  In  re  Sabine 
(Ref.,  N.  Y.) ,  1  Am.  B.  R.  316;  In  re  Northup 
(Ref.,  N.  Y.),  1  Am.  B.  R.  427.  But  the 
weight  of  authority  seems  to  be  opposed  to 
this  contention  and  we  have  reluctantly  de- 
parted from  the  rule  laid  down  in  the  former 
text,  with  the  belief,  however,  that  the  ques- 
tion is  not  yet  settled. 

Efiect  of  invalid  order. —  Where  a  restrain- 
ing order  is  accepted  by  a  sheriff  as  notice 
of  pending  bankruptcy  proceedings,  it  is  suf- 
ficient to  stop  a  sale  of  the  bankrupt's  prop- 
erty, although  not  authoritatively  issued  by 
the  clerk.  Matter  of  Miles  Paint  Mfg.  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  793. 

101.  Matter  of  Epstein  (D.  C,  Pa.),  33 
Am.  B.  R.  606,  219  Fed.  635.  See  also  In  re 
Roger  Bro>vn  &  Co.  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  336,  196  Fed.  758. 

Sight  of  referee  to  enjoin  proceedings  in 
State  court. —  Judge  Lowell  discussed  the 
subject  to  some  extent  in  Re  Steuer  (D.  C, 
Mass.),  5  Am.  B.  R.  214,  104  Fed.  976,  but 
declined  to  decide  the  point.  lie  says  there, 
however,  that :  "  It  is  strongly  implied  that 
the  referee  has  some  jurisdiction  to  issue  in- 
junctions to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunc- 
tion stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  Re  Berkowitz  (D.  C, 
Pa.),  16  Am.  B.  R.  251,  255,  143  Fed.  598, 
holding  that  a  referee  may  exercise  the 
power  of  the  judge  except  in  certain  specified 
cases,  one  of  the  exceptions  being  that  he 
may  restrain  a  court  or  officer  of  the  United 
States  or  a  State,  unless  there  be  a  pressing 
necessity  to  act,  to  which  a  certificate  of  the 
clerk  is  the  essential  prerequisite. 

See  also  Am.  B.  R.  Dig.,  §  77. 

102.  In  re  Steuer  (D.  C,  Mass.),  5  Am. 
B.  R  209,  104  Fed.  976.  See  §  2  (15)  and 
discussion  thereunder,  ante,  p.  76. 
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ing  of  temporary  restraining  orders  only/^  care  should  be  taken  to  ask  no 
more  than  the  referee  can  grant.  If  the  parties,  upon  an  application  for  a 
stay,  submit  the  question  to  a  referee,  they  are  bound;  even  if  the  right  of  a 
referee  to  award  an  injunction  to  stay  suits  and  proceedings  cannot  be  r^arded 
as  finally  settled.  ^^ 

c.  Papers  and  procedure. —  Save  in  the  interval  between  the  filing  of  the 
petition  and  the  adjudication,  a  stay  is  always  discretionary.  Suits,  except 
those  asserting  remedies  incident  to -valid  liens,  should,  as  a  rule,  be  stayed. 
Unless  there  has  been  an  abuse  of  discretion,  the  stay  will  not  be  interfered 
with  on  appeal. ^^  Application  is  usually  made  by  a  petition  setting  out  the 
jurisdictional  facts,  such  as  the  name  of  the  suit,  in  what  court,  for  what  it  is 
brought,  the  names  of  the  persons  sought  to  be  enjoined,  of  their  attorneys  of 
record,  and  the  like,  and,  if  on  information  and  belief,  accompanied  by  sus- 
taining afBdavits.^^  The  petition  for  a  stay  should  suf&ciently  show  that  the 
proceeding  is  pending  in  a  district  in  which  it  is  made.^^  It  may  be  verified 
by  the  attorney  where  it  is  shown  that  the  moving  parties  live  at  a  distance  and 
that  the  application  is  made  by  their  attorney  in  their  behalf  and  for  their 
benefit,  and  states  why  it  is  so  made.^^  The  reasons  why  the  stay  should  be 
granted  must  clearly  appear.  If  there  be  a  trustee,  he  should  apply,  though 
if  he  refuses  or  neglects  so  to  do,  or  if  a  trustee  be  not  yet  appointed,  any  party 
in  interest,  including  the  bankrupt,  may  do  so.  Before  adjudication,  the 
petitioning  creditors  are  the  proper  persons,  but  any  party  interested  in  the 
proceeding  may  also  apply.  The  stay  is  granted  ex  parte,  in  the  same  manner 
as  other  Federal  writs.  If  it  be  a  stay  proper,  as  distinguished  from  a  m^re  tem- 
porary injunction  coupled  with  an  order  to  show  cause,  the  granting  of  it  may 


103.  Rules  restricting  powers  of  referees. — 
"When  a  motion  for  an  injunction  is  pend- 
ing or  is  about  to  be  made  the  referee  may, 
in  order  to  prevent  injury  to  the  property 
of  the  bankrupt,  or  otherwise,  grant  a  tem- 
porary restraining  order  €rt?aying  proceedings 
until  the  hearing  and  decision  of  said  motion. 
In  case  all  parties  in  interest  agree  that  said 
motion  be  heard  by  the  referee  in  charge, 
they  may  file  with  the  referee  a  written  stipu- 
lation to  that  effect.  The  decision  of  the 
referee  on  such  motion  shall  be  filed  with  the 
clerk,  and  if  the  referee  decides  that  an  in- 
junction' shall  issue,  an  order  to  that  effect 
may  be  made  by  the  judge."  (Rule  XXI, 
Northern  and  Rule  XXIII,  Western  District 
of  New  York.) 

Under  the  rules  of  the  district  court  of 
New  Jersey  a  referee  has  no  power  to  issue 
an  injunction.  Lanning,  District  Judge,  in 
discussing  this  question  said:  "If,  by  con- 
sent of  the  parties  in  a  case,  he  acquires 
jurisdiction  to  hear  a  motion  for  injunction, 
he  may  hear  it,  and  advise  the  judge  of  his 
decision  by  filing  it  with  the  clerk  of  the 
court.  The  judge  of  the  court,  and  he  only, 
may  then,  if  the  decision  of  the  referee  be 
that  an  injunction  should  issue,  make  an 
order  for  injunction.  The  referee  may  also, 
\nthout  consent  of  the  parties,  in  order  to 
prevent  injury  to  the  property  of  the  bank- 
rupt, grant  a  temporary  stay  of  judicial  pro- 
ceedings; but  such  stay  should  be  but  for 
a  few  days,  and  only  lultil  the  applicant  can 


have  an  opportunity  to  move  for  afi  injunc-* 
tion  before  the  judge.  Such  has  been  the 
general  practice  in  the  district  of  New 
Jersev."  In  re  Siebert  (D.  C,  N.  J.),  13 
Am.  6.  R.  348,  133  Fed.  781. 

104.  In  re  Benjamin  (D.  0./  Pa.),  15  Am. 
B.  R.  351,  140  Fed.  320. 

105.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  758,  99  Fed.  913 ;  New  River  0>al 
Land  Co.  v.  RufTner  Bros.  (C.  C.  A.,  4th- 
Cir.),  21  Am.  B.  R.  474,  165  Fed.  881;  Vir- 
ginia Iron,  Coal  &  Coke  Co.  v.  Olcott  (C.  C. 
A.,  4th  Cir.),  28  Am.  B.  R.  321,  197  Fed. 
730. 

106.  In  re  Keiler,  Fed.  Cas.  7,647.  For 
forms  of  petition  of  petitions  and  orders 
staying  suits  and  proceedings,  see  Hagar  & 
Alexander's  Forms  in  Bankruptcy  (2d  ed.), 
Nos.  258-265. 

107.  In  re  Goldberg  (D.  C,  N.  Y.),  9  Am. 
B.  R.  156,  117  Fed.  692,  holding  that  a  peti- 
tion in  a  pending  bankruptcy  proceeding, 
described  as:  "In  the  District  Court' of  the 
United  States  for  the  Northern  District  of 
New  York.  In  Bankruptcy  No,  1,141,"  and 
which  stated  that  the  petition  in  bankruptcy 
was  filed  on  a  certain  date  and  a  writ  of 
subp<pna  issued  "herein,"  was  sufficient  to 
show  that  a  proceeding  in  bankruptcy  was 
pending  in  the  Northern  District  of  New 
York. 

108.  In  re  Goldberg  (D.  C,  N.  Y.),  9  Am. 
B.  R.  156,  117  Fed.  692. 
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be  indorsed  on  the  petition  by  the  judge  or  the  referee,  and  the  clerk  mnst  then 
issue  a  writ  of  injunction,  which,  in  turn,  must  be  served  by  the  marshal, 
in  the  same  manner  as  other  Federal  writs.  If  a  temporary  restraining  order, 
the  practice  of  the  State  courts  usually  controls  as  to  recitals,  the  signature  of 
the  judge  or  referee,  and  the  method  of  servica^^  Omnibus  stays  are  not 
frequent  and  the  writ  or  order  will,  as  a  rule,  be  addressed  to  the  party  stayed 
€0  nomine;  however,  stays  directed  generally  ^'  to  all  other  persons  '^  seem  to 
bind  all  persons  served.^^^  Whether,  if  the  person  to  be  stayed  is  not  a  party 
to  the  proceeding,  he  must  be  brought  in  by  a  subpoena  served  at  the  same  time, 
is  a  question.  There  is  high  authority  for  the  practice, ^^^  even  under  the  presr 
ent  law ;  but  the  wording  of  the  subsection  under  discussion  does  not  seem  to 
make  it  necessary.  In  actual  practice,  it  is  rarely  essential  and  much  less 
rarely  done.  How  far  courts  will  investigate  the  merits  of  contested  applica- 
tions depends  largely  on  the  conscience  and  industry  of  the  judge  or  referee. 
The  better  authority  seems  to  be  that  a  court  of  bankruptcy  will,  if  necessary, 
determine  such  merits,  even  swearing  witnesses  or  ordering  a  referee  to 
ascertain  the  facts.  It  will,  indeed  must,  determine  whether  the  debt  is  dis- 
chargeable or  not.^^  To  do  this  it  must  often  declare  the  legal  eflFect  of 
pleadings  in  the  State  court,  and  sometimes  of  a  judgment  there  granted.**^ 
The  petition,  if  presented  to  a  referee,  should  be  filed  in  the  oflBce  of  the 
clerk  of  the  district  court.*" 

VI.    DURATION,  MODIFICATION  AND  VACATION  OF  STA^Y. 

Motions  to  modify  or  vacate  an  order  staying  proceedings  in  a  State  court 
are  made  in  the  usual  way,  on  notice  and  affidavits,  and  are  often  subject  to 
district  rules  or  the  practice  of  the  local  State  courts.  If  the  application  for 
a  stay  is  made  prior  to  adjudication  the  stay  is  granted  until  after  an  adjudica- 
tion or  the  dismissal  of  the  petition.  When  granted  before  adjudication  it  is 
dissolved  by  the  adjudication,  although  it  may  subsequently  be  renewed.  If 
granted  after  the  adjudication  the  stay  may  be  continued  until  *'  twelve  months 
after  the  date  of  such  adjudication,"  but,  if  within  that  time  such  person 
applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  deter- 
mined.^^ If  the  year  goes  by  and  the  bankrupt  obtains  the  extension  permitted 
by  §  14-a,  it  is  questionable  whether  another  stay  could  be  granted  under  the 
terms  of  this  section  of  the  law ;  but  it  probably  could  under  the  general  equity 
powers  of  the  court,  already  discussed  under  §  2  (15).  It  is  thought,  however, 
that  the  words  *'  the  question  of  such  discharge  is  determined  "  are  sufficient 
to  embrace  the  time  consumed  on  an  appeal,  seasonably  taken  and  diligently 
prosecuted.  Once  the  discharge  is  granted  or  refused,  the  stay  is  dissolved.> 
No  order  to  that  effect  is  required.  Better  practice,  however,  suggests  the 
application  for  and  entry  of  such  an  order,  though  it  is  the  duty  of  the  court 
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100.  Useful    fcMTOB   wiU   be   found    under 

Supplementary  Forms,"  poet.  See  also 
Hagar  and  Alexander's  Bimkruptcy  Forma 
(2d  ed.),  Nos.  25^265. 

110.  In  re  Lady  Byron  Mining  Co.,  Fed. 
Caa.  7  980. 

Ill/ Bryan  v.  Bemheimer,  181  U.  S.  188, 
5  Am.  B.  R.  S23,  45  L.  Ed.  814. 

lia.  In  re  Baacsh  (D.  C,  N.  Y.),  3  Am.  B. 
R.  235,  97  Fed.  761. 

118.  Bumham  ▼.  Pidcock,  58  N.  Y.  App. 
Div.  273,  6  Am.  B.  R.  690,  68  N.  Y.  Supp. 
1007;  Knott  v.  Putnam  (D.  C,  Vt.),  6  Am. 
B.  R.  80,  107  Fed.  907. 


114.  In  re  Gerdes  (D.  C,  Ohio),  4  Am. 
B.  R.  346,  102  Fed.  318. 

118.  Stay  of  proceedings  pending  discharge. 
—  Pending  the  bankruptcy  proceedings  and 
before  discharge,  the  bankrupt  may  plead  to 
any  suit  pending  at  the  time  of  his  adjudica- 
tion, or  subsequently  brought,  a  suggestion 
of  the  bankruptcy  proceedings,  and  ask  a 
stay  in  the  State  court  until  the  question  of 
his  discharge  has  been  finally  determined  in 
the  bankruptcy  court.  Baltimore  Bargain 
House  V.  Busby  (Ga.  Sup.  Ct.),  143  Ga.  734, 
35  Am.  B.  R.  119,  85  S.  E.  875. 
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to  make  such  entry,  in  any  event.^^®  If  a  bankrupt  fails  to  apply  for  his  dis- 
charge within  the  statutory  period,  or  if  the  same  when  applied  for  is  denied, 
an  order  restraining  the  enforcement  of  a  judgment  expires  by  its  own  limita- 
tion.^" Where  an  action  against  a  bankrupt  was  stayed  by  the  bankrupt<5y 
court  where  the  question  of  the  bankrupt's  discharge  was  pending,  a  motion  to 
continue  the  stay  after  his  discharge  is  granted  shoujd  be  denied.^"  But  whether 
or  not  the  dischargei,  if  granted,  will  release  a  judgment  in  respect  to  which 
a  stay  of  execution  has  been  granted,  may  not  be  determined  on  a  motion  to 
vacate  such  stay.^^®  On  a  motion  to  vacate  an  order  staying  the  enforcement 
of  a  judgment  on  the  ground  that  it  is  for  a  non-dischargeable  debt  the  burden 
is  on  the  judgment  creditor  to  show  that  the  judgment  is  within  the  exception 
of  the  act  and  not  dischargeable.^^ 

VII.    COWTINUAWCE  OF  SUITS  BY  TRUSTEE. 

a.  Where  bankrupt  is  def endant-^^i —  Subdivision  b  of  this  section  provides 
that  "  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any 
pending  suit  against  the  bankrupt."  The  words  here  used  are  not  the  same 
as  those  of  the  former  law,^^  but  their  effect  is  similar.  ^^  The  trustee  should 
exercise  his  own  judgment  with  reference  to  defending  a  suit  pending  against 
the  bankrupt  at  the  time  of  the  institution  of  bankruptcy  proceedings  and  it 
i^  not  necessarily  his  duty  in  such  matters  to  follow  the  wishes  of  a  majority 
in  number  and  amount  of  the  creditors,  but  when  his  own  judgment  concurs 
with  that  of  a  great  majority  of  all  the  creditors,  to  the  effect  that  the  defense 
of  such  suit  would  probably  be  unsuccessful,  delay  the  settlement  of  the  estate 
and  result  in  considerable  expense,  such  judgment  should  control. ^^  One  option 
is  with  the  trustee  —  he  may  or  may  not  decide  to  defend  ^^ — though,  when 


116.  Matter  of  Federal  Biscuit  Co.  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  612,  214  Fed.  221; 
In  re  Rosenthal  (D.  C,  N.  Y.),  6  Am.  B.  R. 
799,  108  Fed.  368,  holding  that  where  the 
district  court  stayed  a  suit  in  another  State 
for  the  purpose  of  enabling  a  bankrupt  to 
plead  his  discharge  when  he  had  obtained  it, 
it  becomes  the  duty  of  the  court  upon  the 
granting  of  such  discharge  to  the  bankrupt 
to  vacate  its  previous  stay  and.  remit  both 
parties  to  their  rights,  remedies  and  defenses 
under  the  law. 

117.  Matter  of  Levitan  (D.  C,  N.  J.),  34 
Am.  B.  R.  789,  224  Fed.  241. 

Where  no  application  for  discharge  is 
made. —  If  the  bankrupt  has  made  no  appli- 
cation for  a  discharge)  and  the  time  has 
passed  within  which  an  application  can  be 
made,  there  is  no  right  longer  to  restrain 
the  proceedings  in  the  State  court,  and  the 
district  court  should  vacate  a  stay  previously 
granted  for  an  indefinite  period.  Matter  of 
Federal  Biscuit  Co.  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  612,  214  Fed.  221. 

118.  In  re  Flanders  (D.  C,  Vt.),  10  Am. 
B.  R.  379,  121  Fed.  236. 

119.  Matter  of  Levitan  (D.  C,  K  J.),  34 
Am.  B.  R.  789,  224  Fed.  241,  and  see  In  re 
Mussey  (D.  0.,  Mass.),  3  Am.  B.  R.  692,  99 
Fed.  71;  In  re  Marshall  Paper  Co.  (C.  C.  A.. 
Ist  Cir.),  4  Am.  B.  R.  468,  102  Fed.  872; 
In  re  McCarty  (D.  C,  111.),  7  Am.  B.  R.  40, 


111  Fed.  151,  and  cases  cited  in  Am.  Bankr. 
Dig.,  §§  933,  1091. 

laO.  Matter  of  Levitan  (D.  C,  N.  J.),  34 
Am.  B.  R.  789,  224  Fed.  241. 

121.  See  also  Am.  B.  R.  Dig.,  §  917. 

122.  Act  of  1867,  §  W,  R.  S.,  §  5,047. 

123.  Price  v.  Price,  48  Fed.  823. 

124.  In  re  Kearney  Bros.  (D.  C,  N.  Y.), 
25  Am.  B.  R.  757,  184  Fed.  190. 

125.  Traders'  Bank  v.  CampbeU,  14  WaU. 
87,  20  L.  Ed.  832;  Reade  v.  Waterhouse,  52 
N.  Y.  587. 

When  there  is  a  fair  chance  of  success  in 
the  pending  litigation,  and  its  prosecution  to 
judgment  would  benefit  the  estate  by  pre- 
venting the  taking  away  of  money  or  prop- 
erty, or  by  way  of  the  establishment  of  some 
important  fact  or  question  of  law  necessary 
to  the  efficient  administration  of  the  estate, 
and  the  amount  involved  directly  or  indi- 
rectly is  substantially  more  than  the  probable 
cost  of  the  litigation,  it  would  be  the  plain 
duty  of  the  trustee  to  defend  or  prosecute 
as  the  case  may  be.  In  re  Kearney  Bros. 
CD.  C,  N.  Y.),  25  Am.  B.  R.  767,  760,  184 
Fed.  190,  quoting  Collier  on  Bankruptcy  (7th 
ed.),  221, 

The  trustee  should  intervene  in  a  suit 
which  is  pending  against  the  bankrupt  at 
the  time  of  his  adjudication,  as  such,  if  the 
property  of  the  bankrupt  is  at  that  time 
in  the  hands  of  a  receiver  appointed  by  a 
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in  doubt,  he  shaidd  report  at  a  meeting  of  creditors  for  instructions.  If  he 
decides  to  intervene  in  a  pending  suit  he  should  secure  the  approval  of  the 
Federal  court ^^  The  other  option  is  with  the  court ;  it  may,^^  but  need  not, 
order  the  trustee  to  intervene.  Where  the  suit  affects  the  bankrupt  estate  and 
its  determination,  if  adverse  to  the  bankrupt,  may  deplete  the  assets,  the 
trustee  may  properly  be  ordered  to  intervene ;^^  and  a  court  of  bankruptcy. 
may  restrain  an  action  in  a  State  court  for  such  time  as  will  permit  the  trustee 
to  prepare  his  papers  and  make  a  motion  for  an  order  allowing  him  to  inter- 
vene. The  State  court  may  not  compel  a  trustee  to  intervene;''^  but  a  plain- 
tiff may  be  entitled  to  have  a  trustee  made  a  party  defendant,  although  he 
cannot  be  compelled  to  answer  unless  by  direction  of  the  bankruptcy  court. ^^^ 
He  can  plead  to  the  jurisdiction,  or  make  any  defense  which  the  bankrupt  could 
have  made,  or  even  any  defense  which  any  creditor  could  have  asserted 
affirmatively.^^  Once  the  trustee  is  a  party  to  such  suit,  he  is  bound  by  the 
judgment  therein,^^  but  he  does  not  voluntarily  submit  himself  to  the  juris- 
diction of  the  State  court  by  protesting  against  its  exercise  of  jurisdiction  in 
an  action. ^^  If  the  judgment  is  already  entered,  and  the  State  court  refuses  to 
open  it  on  a  motion  of  the  trustee,  the  court  of  bankruptcy  cannot,  it  seems, 
force  the  State  court  to  open  the  case  by  restraining  the  enforcement  of  its 
judgment. ^^  It  would  also  seem  that  a  trustee,  when  once  a  party,  could,  on 
showing  the  required  facts,  secure  a  removal  of  the  cause  to  the  proper  Federal 
court ;  there  are,  however,  no  cases  in  point.  If  a  trustee  does  not  intervene, 
he  is  bound  by  the  judgment  to  the  same  extent  that  any  party  acquiring  an 
interest  pending  suit  would  be  bound.^**  A  trustee  may  not  oust  the  juris- 
diction of  a  State  court  by  pointing  out  the  pendency  of  the  bankruptcy  pro- 
ceedings.^^ Where  a  trustee  intervenes,  he  incurs  no  liability  against  the  estate 
for  costs  which  accrued  before  his  intervention,  and  he  is  in  no  event  personally 
liable  for  the  costs  if  his  intervention  was  in  good  faith.^^    The  right  of  a 


Stat«  court  in  a  judgment  creditor's  action. 
In  re  Klein  (D.  C,  lU.),  3  Am.  B.  R.  174, 
97  Fed.  31. 

126.  Hahlo  v.  Cole,  112  N.  Y.  App.  Div. 
636,  15  Am.  B.  R.  591,  98  N.  Y.  Supp.  1049; 
Keasler  v.  Herklot*.  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  R.  257,  117  N.  Y.  Supp.  46; 
l>rew  V.  Fort  Payne  Co.  (Sup.  Ct.,  Ala.),  186 
Ala.  285,  32  Am.  B.  R.  353,  65  So.  71,  citing 
Collier  on  Bankruptcy  (8th  ed.),  221,  222. 

127.  In  re  Porter  &  Bros.  (D.  C,  Kv.), 
6  Am.  B.  R  259,  109  Fed.  111. 

Creditors  against  intervention. —  It  cannot 
be  that  the  court  must  direct  the  trustee  to 
intervene  and  prosecute  a  pending  suit  or 
defend  a  pending  suit,  regardless  of  the 
merits  and  prosp«!ts  of  success;  and  it  can- 
not be  that  a  trustee  must  defend  such  a  suit 
^nrh^i  the  creditors  are  appealed  to  and  four- 
fifths  in  number  and  amount  vote  against 
such  action.  In  re  Kearney  Bros.  (D.  C, 
N.  Y.),  26  Am.  B.  R.  757,  184  Fed.  190. 

188.  >Uea<^  v.  Shaffer  (D.  C,  Iowa),  2 
Am.  B.  R.  98,  93  Fed.  647;  In  re  New 
England  Breeders'  Club  (D.  C,  N.  H.),  23 
Am.  B.  R.  689,  175  Fed.  501. 

128.  In  re  Klein  (D.  C,  111.),  3  Am.  B. 
R.  174,  97  Fed.  31. 

130.  Oliver  v.  Cunningham,  Fed.  Cas.  10,- 


493.     But  compare  Bear  v.  Chase  (C.  C.  A., 
4th  Cir.),  3  Am.  B.  R.  746,  99  Fed.  920. 

181.  Victor  Talking  Machine  Co.  v.  Haw- 
thorne, etc.,  Co.  (C.  C,  Pa.),  23  Am.  B.  R. 
234,  173  Fed.  617,  citing  Collier  on  Bank- 
ruptcy (7th  ed.),  p.  221. 

132.  London  v.  Blandford,  56  Ga.  150;  San- 
ford  V.  Sanford,  58  N.  Y.  67;  Knox  v.  Bank, 
12  Wall.  379,  20  L.  Ed.  414. 

133.  In  re  Skinner  (D.  C,  Iowa),  3  Am. 
B.  R.  163,  97  Fed.  190;  In  re  Van  Alstvne 
(D.  C,  N.  Y.)',  4  Am.  B.  R.  42,  100  Fed. 
929. 

134.  Pugh  V.  Loisel  (C.  C.  A.,  5th  dr.), 
33  Am.  B.  R.  580,  219  Fed.  417. 

138.  In  re  Franklin  (D.  C,  Mass.),  6  Am. 
B.  R.  285,  106  Fed.  666,  aifd.  sub  nom.  Jac- 
quith  V.  Rowley,  188  U.  S.  620,  9  Am.  B.  R 
525,  47  L.  Ed.  620.  Compare  Neiman  v. 
Shoolbraid,  2  N.  B.  N.  Rep.  668. 

186.  Thatcher  v.  Rockwell,  105  U.  S.  467, 
26  L.  Ed.  949. 

137.  Des  Moines  Savings  Bank  v.  Morgan 
Jewelry  Co.,  123  Iowa  432,  12  Am.  B.  R.  781, 
99  N.  W.  121;  Harris  v.  Luxurv  Fruit  Co. 
(Sup.  Ct.,  Ga.),  142  Ga.  67,  32*  Am.  B.  R. 
652,  82  S.  E.  447. 

138.  Malloch  v.  Adams  (D.  C,  Mass.),  28 
Am.  B.  R.  916,  199  Fed.  542. 
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trustee  to  intersrene  in  a  cause  pending  in  a  State  court  against  the  bankrupt 
is  to  be  heard  and  determined  under  the  practice  and  rules  of  the  State  court. ^^ 

b.  Where  bankrupt  is  plaintiff. —  Subsection  c  of  this  section  permits  the 
trustee,  with  the  approval  of  the  court,  to  prosecute  as  trustee  any  suit  com- 
menced by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him.^^  The  words  of  this  subsection  are 
strikingly  similar  to  those  of  the  law  of  1867.^*^  They  have,  however,  been 
given  a  somewhat  limited  meaning.  Thus,  only  such  suits  as  may  be  beneficial 
to  the  estate  should  be  continued  by  the  trustee. ^^  If,  then,  actions  not  bene- 
ficial to  the  estate  are  pending,  what  may  the  bankrupt  do?  The  authorities 
are  not  uniform.^"*^  The  analogy  between  such  a  right  of  action  and  any  other 
valueless  or  burdensome  property  is  striking,  and,  it  is  thought,  on  proper 
application  to  the  referee  in  charge,  the  trustee  may  be  excused  from  prosecut- 
ing such  a  suit,  and  the  bankrupt  authorized  to  do  so  for  his  own  benefit.^** 
The  consent  of  the  bankruptcy  court  to  the  substitution  of  the  trustee  for  the 
bankrupt  in  the  State  court  should  first  be  obtained  and  affirmatively  shown.^** 
The  court  whose  approval  is  required  is  that  which  appointed  the  trusteei^** 
A  cause  of  action  for  damages  arising  out  of  a  personal  wrong  suffered  by  the 
bankrupt  does  not  pass  to  his  trustee  in  bankruptcy  and  the  trustee  should  not 
be  permitted  to  continue  the  action,  since  this  subsection  only  relates  to  actions 
that  are  a  part  of  the  bankrupt's  estate,  or  in  which  his  estate  has  an  interest.^*"' 
The  statute  is  silent  as  to  the  right  of  the  bankrupt  to  begin  a  suit  in  ^e  time 
which  intervenes  between  the  filing  of  the  petition  and  the  election  of  a  trustee; 
but  the  Supreme  Court  has  held  that  the  bankrupt's  title  to  the  property  which 


139.  Drew  v.  Fort"  Payne  Co.  (Sup.  Ct., 
Ala.),  186  Ala.  285,  32  Am.  B.  R.  353,  65  So. 
71;  Bank  of  Commerce  v.  Elliott  (Sup.  Ct., 
Wis.),  109  V7is.  648,  6  Am.  B.  R.  409,  85 
N.  W.  417. 

140.  Griffin  v.  Ins.  Oo.  (Sup.  Ct,  Ga.),  119 
Ga.  663,  11  Am.  B.  R.  622,  46  S.  E.  870  f 
Earl  V.  Jacobs  (Sup.  Ct.,  Mich.),  177  Mich. 
163,  31  Am.  B.  R.  90,  142  N.  W.  1079.  See 
also  Am.  B.  R.  Dig.,  §  913. 

141.  Act  of  1867,  §  16,  R.  S.,  §  5,047. 

142.  In  re  Haensell  (D.  C,  Cal.),  1  Am. 
B.  R.  286,  91  Fed.  355;  In  re  Throckmorton 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  856,  149 
Fed.  145;  Griffin  v.  Ins.  Co.  (Sup.  Ct.,  Ga.), 
119  La.  633,  11  Am.  B.  R.  622,  46  S.  E.  870; 
In  re  Franks  (D.  C,  Ala.),  2, Am.  B.  R.  634, 
95  Fed.  635,  holding  that  the  trustee  may 
petition  the  State  court  to  order  a  sheriff 
to  pay  over  moneys  from  a  sale  under  an 
execution,  nullified  by  the  adjudication  in 
bankruptcy. 

143.  Towle  V.  Davenport,  16  N.  B.  R.  478; 
Noonan  v.  Orton,  12  N.  B.  R.  405;  Gilmore 
V.  Bangs,  55  Ga.  403;  Sutherland  v.  Davis, 
42  Ind.  26. 

144.  Effect  of  failure  of  trustee  to  prose- 
cute.—  In  the  case  of  Griffin  v.  Mutual  Life 
Insurance  Co.,  119  Ga.  663,  11  Am.  B.  R. 
622,  46  S.  E.  870,  it  was  held  that  if  no 
trustee  is  appointed,  or  if  the  bankruptcy 
court  does  not  consider  it  to  the  interest  of 
the  estate  to  permit  the  trustee  to  prosecute 
the  suit  the  action  does  not  abate  nor  is  the 
bankrupt's  debtor  discharged  from  liability 


in  the  pending  action;  the  bankrupt  may 
have  an  interest  in  the  recovery  which  he  is 
entitled  to  protect. 

An  action  by  or  against  the  bankrupt  in 
the  State  court  does  not  abate  upon  the  ad- 
judication in  bankruptcy  or  appointment  of 
a  trustee,  and  in  the  absence  of  an  applica* 
tion  by  the  trustee  for  substitution  it  may 
be  prosecuted  or  defended  by  the  bankrupt. 
Hahlo  V.  Cohn,  112  N.  Y.  App.  Div.  636,  15 
Am.  B.  R.  691,  98  N.  Y.  Supp.  1049. 

145.  Hahlo  v.  Cohn,  112  N.  Y.  App.  Div. 
636,  15  Am.  B.  R.  691,  98  N.  Y.  Supp.  1049; 
Kessler  v.  Herklotz,  132  N.  Y.  App.  Div.  278, 
22  Am.  B.  R.  257,  117  N.  Y.  Supp.  45. 

146.  Malloch  v.  Adams  (D.  C,  Mass.),  28 
Am.  B.  R.  916,  199  Fed.  542. 

147.  LibeL — Under  section  70-a(6)  of  the 
bankruptcy  act,  a  trustee  in  bankruptcy  can* 
not  be  subetituted  as  plaintiff  and  ooniinue 
the  prosecution  of  a  suit  to  recover  damages 
for  libel,  which  had  been  commenced  by 
bankrupt  prior  to  bankruptcy,  although  the 
injuries  to  the  bankrupt  from  such  libel  may 
have  been  the  cause  of  his  bankruptcy. 
Epstein  v.  Hardwecker  (Sup.  Ct.,  Okl.,  29 
Okl.  337,  26  Am.  B.  R.  712,  116  Fed.  Pac 
789. 

Malicious  prosecution. —  An  action  for  ma- 
licious prosecution,  if  commenced  before  the 
adjudication  of  the  insolvent  debtor  in  bank- 
ruptcy, is  not  one  which  the  trustee  may 
continue  with  consent  of  the  court  of  bank- 
ruptcy. In  re  Haensell  (D.  C,  Cal.),  1  Am. 
B.  R.  286,  91  Fed.  356. 
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will  pass  to  the  trustee,  is  sufficient  to  authorize  the  trustee  to  bring  a  suit  for 
damages  to  such  property."®  If  the  trustee  intervenes,  the  suit  will  be  contin- 
ued in  his  name  ;^^  but  the  trustee  is  liable  only  for  costs  after  he  intervenes, 
and  for  costs  personally  only  when  guilty  of  mismanagement  or  bad  faith/'*^ 

c.  Practice. —  The  order  to  intervene  and  the  consent  to  defend  should  be 
granted  upon  application  made  by  petition  or  motion.  This  application,  as  a 
rule,  may  be  heard  at  a  meeting  of  creditors.  It  may,  however,  be  granted 
ex  parte.  In  some  districts  the  practice  is  to  grant  the  consent  in  the  form  of 
an  order  authorizing  the  trustee  to  apply  to  the  proper  State  court  for  substi- 
tution. ^^^  How  far  an  adverse  party  in  the  State  court  should  be  heard  in 
opposition  to  the  motion  is  an  open  question.  He  certainly  should  not,  if  he 
is  not  a  creditor,  and  any  effort  on  his  part  summarily  to  determine  the  con- 
troversy on  the  merits  should  be  checked ;  the  State  court  is  the  forum  for  such 
determination.  Permission  once  granted,  the  scene  shifts  to  the  State  court, 
and  the  application  there  will,  of  course,  be  in  accordance  with  the  rules  and 
practice  of  that  court."^  Throughout,  the.  practice  under  these  subsections 
is  closely  aivalogous  to  that  where  a  trustee  initiates  a  suit,  discussed  under 
the  appropriate  sections,  post}^ 

vm.  limitation  on  suits  by  trustees 

a.  Effect  of  limitation. —  Subsection  d  provides  that  "  Suits  shall  not  be 
brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to  two  years 
after  the  estate  has  been  closed.''  It  has  reference  to  suits  initiated  by  the 
trustee,  rather  than  those  pending  at  the  time  of  the  bankruptcy.^^  It  is 
similar  to  the  corresponding  clause  under  the  act  of  186Y  in  period  only.  It 
constitutes  an  arbitrary  limitation  on  all  suits ;  as  to  computation  of  time  at 
least  superseding  all  statutes  whether  State  or  Federal,^*"^  provided  the  action 


148.  Johnson  v.  Collier,  222  U.  S.  53S,  27 
Am.  B.  R.  454,  56  L.  Ed.  306. 
148.  Ames  v.  Oilman,  51  Mass.  239. 

150.  Norton  t.  Switzer,  03  U.  S.  355,  23 
L.  Ed.  903;  Reade  v.  Waterhouse,  52  N.  T. 
587. 

In  Murtangh  v.  Sullivan,  74  N.  Y.  Misc. 
617,  27  Am.  B.  R.  431,  132  N.  Y.  Snpp.  503, 
it  was  held  that  the  trustee  would  not  be 
substituted  84  plaintiff  in  an  action  to  fore- 
close a  mecbanic'is  lien  flo  far  aa  his  liability 
for  oo0t8  w«s  concerned,  it  aippearing  th*at 
the  only  puupose  of  such  substitution  was  to 
avoid  payment  of  a  judgment  properly  ob- 
tained, me  defendant  no  longer  <h-aving  op- 
portunity to  demand  security  for  costs. 

151.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
K.  506,  92  Fed.  087;  Hahlo  v.  Cohn,  112  X. 
Y.  A^.  Div.  636,  15  Am.  B.  R.  691,  98  N.  Y. 
Sapp.  1049,  citing  OolHer  on  Bankruptcy 
(5th  ed.^,  p.  141. 

152.  Drew  v.  Fort  Payne  Co.  (Sup.  Ct., 
AU.),  186  Ala.  285,  32  Am.  B.  R  353,  65 
So.  71,  citing  CoUier  on  Bankruptcy  (8th 
ed.),  223,  224;  Bank  of  Oommeroe  v.  Elliott 
(Sup.  Ct.,  Wis.),  6  Am.  B.  R.  409. 

Action  by  trustee  to  recover  stock  sub- 
loiptioas. —  Before  a  trustee  in  bankruptcy, 
substituted  as  plaintitf  in  an  action  com- 
menced by  the  receiver  of  sn  insolvent  cor- 
poration prior  to  its  bankruptcy  to  recover 


unpaid  stock  subscriptions,  can  continue  such 
action  it  is  necessary  that  the  defendant  have 
notice  and  an  opportunity  to  be  heard  upon 
the  validity  of  the  alleged  debts  of  the  cor- 
poration, and  that  an  order  be  entered  direct- 
ing proceedings  against  the  stockholders 
where  subscriptions  are  unpaid  for  such 
amount  as,  together  with  the  assets,  will  be 
sufScient  to  meet  the  liabilities  of  the  cor- 
poration. Where  the  pleadings  fail  to  allege 
such  facts,  .they  do  not  state  a  cause  of  action. 
Chamberlain  v.  Piercy  (Sup.  Ct.,  Wash.),  82 
Wash.  157,  33  Am.  B.  R.  554,  143  Pac.  977. 

153.  See  under  Sections  Sisty,  Sixty-seven 
and  Selienty  of  this  work. 

154.  Compare  Maybin  v.  Raymond,  Fed. 
Cas.  9,338.     See  also  Am.  B.  R.  Dig.,  $  665. 

155.  Effect  of  bankruptcy  act  on  statute 
of  limitations. —  In  Freelander  v.  HoUonmn, 
Fed.  Cajs.  5,081,  also  reported  in  9  N.  B.  R. 
331,  the  question  of  the  application  of  the 
statute  of  limitation  was  considered  by  the 
court.  It  is  there  said:  ''The  Constitution 
of  the  United  States  conferred  upon  Congress 
the  power  to  establish-  a  uniform  system  of 
bankruptcy  throughout  the  United  States; 
and  when  Congress,  in  pursuance  of  this 
power,  paased  the  Bankrupt  Act,  it  at  once 
superseded  all  laws  in  conflict  with  it.  The 
bankrupt's  estate  and  every  thing  and  right 
connected  with  it,  upon  the  bankruptcy,  at 
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is  not  barred  by  the  State  statute  at  the  time  the  petition  in  bankruptcy  was 
fileA*"^  It  seems  also  that  the  character  of  the  suit  is  immaterial,  provided  it 
amoimts  to  the  prosecution  of  a  demand  in  a  court  of  justice/"  in  respect  to 
the  property  or  rights  of  property  of  the  bankrupt  ^'^  It  applies  also  to  writs 
of  error  sued  out  to  review  a  judgment  of  a  Starte  court,  as  well  as  to  suits 
initiated  by  the  trustee. ^^^  It  does  not  apply  to  an  application  to  reopen  a 
case  upon  the  ground  that  the  proceeding  was  closed  before  the  estate  was 
fully  administrated.^^  Under  familiar  principles,  this  limitation  doee  not 
affect  jurisdiction ;  to  be  available,  it  must  be  pleaded. ^^^ 

b.  When  limitation  begins  to  mn;  when  estate  is  closed. —  Under  the  present 
law  the  two-year  limitation  begins  to  run  on  and  after  the  estate  has  been 
closed;  under  the  act  of  1867,  the  time  b^an  to  run  when  the  cause  of  action 
accrued  in  favor  of  or  against  the  assignee. ^^  The  phrase  "  after  the  estate 
has  been  closed  "  does  not  mean  the  date  of  the  discharge  or  refusal  to  dis- 
charge ;  nor  does  it  mean  the  date  the  referee  remits  the  papers  of  a  closed  case 
to  the  clerk.  ^^  It  rather  refers  to  the  date  when  the  final  decree  approving 
the  trustee's  account  and  discharging  him  is  granted.^®*  Even  this  is,  however, 
not  accurate,  for  in  no  asset  bankruptcies  no  trustee  may  be  appointed  and 

160.  An  application  to  reopen  a  case,  upon 
the  ground  that  the  proceedings  were  closed 
before  the  estate  was  fully  administered,  is 
not  a  "  suit "  within  the  meaning  of  section 
11-d.  A  former  trustee  has  no  standing  in 
court  to  seek  the  reopening  of  a  bankruptcy 
proceeding.     None  but   creditors   who   have 

£  roved  their  claims  are  entitled  to  that  relief, 
fatter  of  Paine  (D.  C,  Ky.),  11  Am,  B.  R. 
351,  127  Fed.  246. 

161.  Chemung  Bank  v.  Judson,  8  N.  Y.  254. 
See  also  Gormley  v.  Bunion,  138  U.  S.  S23, 
630,  34  L.  Ed.  1086;  Ritzer  v.  Wood,  109 
U.  S.  187,  27  L.  Ed.  900;  Upton  v.  McLaugh- 
lin, 105  U.  S.  640,  26  L.  Ed.  1,197;  Lyon  v. 
Bertram,  20  How.  149,  15  L.  Ed.  847. 

163.  When  limitation  begins  to  mn. — 
Where  during  the  pendency  of  bankruptcy 
proceedings  the  trustee  had,  or  might  readily 
have  had,  knowledge  that  bankrupt  had  -made 
a  preferential  transfer  of  property,  and  it  ap- 
peared that  the  only  reason  that  inquiries 
concerning  the  same  were  n^t  prosecuted 
further  was  that,  as  there  were  mortgages 
on  the  property,  further  prosecution  was 
deemed  not  worth  while,  the  trustee  cannot 
claim  in  a  suit  begun  more  than  two  years 
after  the  estate  was  closed,  that  the  fraud 
had  only  been  discovered  about  a  month  be- 
fore the  commencement  of  the  suit,  so  as  to 
have  prevented  the  limitation  of  two  years, 
contained  in  section  11 -a  of  the  bankruptcy 
act  from  having  expired.  Kinder  y.  Scharff 
(Sup.  Ct.,  La,),  129  La.  218,  26  Am.  B.  R. 
765,  65  So.  769. 

For  a  somewhat  remarkable  example  of 
the  effect  of  the  limitation  under  the  £>rmer 
law,  see  Scott  y,  Devlin,  89  Fed.  970. 

163.  See  Bankr.  Act,  §  39-a(7). 

164.  See  Bankr.  Act,  §  2(8).     . 
When  estate  deemed  **  closed  ^ — Where  the 

final  account  of  a  trustee  in  bankruptcy  %ae 
been  proved,  the  trustee  discharged  and  all 
the  funds  of  the  estate  distributed,  the  estate 


once  passed  under  the  control  and  operation 
of  the  bankrupt  law^  After  that  the  rights 
of  those  in  interest  mav  be  contracted  or 
enlarged,  as  Congress  in  its  wisdom  may  pro- 
vide. This  provision,  in  the  second  section, 
provides  that  all  rights  of  action  barred  upon 
the  appointment  of  the  assignee  shall  remain 
barred,  whether  in  favor  of  or  against  the  as- 
signee, .  and  give  both  to  the  assignee  and 
those  claiming  an  adverse  interest  to  any 
property  claimed  by  the  assignee  in  the  ad- 
verse possession  of  others,  or  claimed  by 
others,  to  property  in  the  hands  or  under  the 
control  of  the  assignee,  two  years  in  which 
to  commence  proceedings  in  equity  or  at  law 
for  its  recovery.  This  is  a  separate  and  in- 
dependent provision,  and  has  no  connection 
with  any  State  statute  on  the  subject.  It 
may  extend  or  may  contract  the  time  pro- 
vided in  the  statute  of  limitations.  Thus,  if 
at  the  time  of  the  appointment  of  the  as- 
signee but  a  few  days  remained  of  the  time 
necessary  to  complete  the  bar,  the  time  would 
be  extended;  or,  if  the  statute  had  just  com- 
menced running,  and  under  the  State  law 
would  have  ten  years  to  run,  as  in  case  of 
actions  of  ejectment  to  recover  real  estate, 
it  would  be  complete  within  two  yeafb." 

The  limitation  applies  to  suits  for  the  re- 
covery of  preferences  under  §  60-b,  exclusive 
of  a  State  statute  prescribing  a  different 
limitation.  Arnold  Grocery  Co.  v.  Shackel- 
ford (Ga.  Sup.  Ct.),  140  Ga.  586,  31  Am. 
B.  R.  119,  79  S.  E.  470. 

156.  Sheldon  v.  Parker  (Sup.  Ct.,  Neb.) ,  66 
Nebr.  610,  11  Am.  B.  R.  162,  92  N.  W.  923. 

157.  Bailey  v.  Glover,  21  Wall.  342,  22 
L.  Ed.  636;  Ames  v.  Gjlman,  51  Mass.  239; 
Union  Canal  Co.  v.  Woodside,  11  Pa.  St.  176. 

158.  In  re  Conant,  Fed.  Cas.  3,086;  Ste- 
vens V.  Hauser,  39  N.  Y.  302. 

159.  Jenkins  v.  Bank,  106  U.  S.  571,  27 
L.  Ed.  304;  Walker  v.  Towner,  Fed.  Oas. 
17,089. 
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yet  a  cause  of  action  may  develop;  while  in  many  cases  when  a  trustee  is 
appointed  he  finds  himself  unable  to  find  assets  and,  there  being  no  funds  with 
which  to  pay  the  expenses  incident  to  a  meeting  for  his  discharge,  files  no  report 
and  is  not  discharged.  There  are  as  yet  no  decisions  construing  the  meaning 
of  this  phrase.  It  is  suggested  that,  where  no  trustee  is  appointed,  the  two 
years  will  begin  to  run  from  the  day  when  the  order  dispensing  with  a  trustee 
is  granted,  and  that,  when  a  trustee  is  appointed  who  does  not  report  or  seek 
a  final  discharge,  it  will  not  b^in  until  such  discharge  is  granted.  It  has 
been  held  that  where  an  estate  is  declared  closed,  but  is  subsequently  reopened, 
the  two-year  period  begins  to  run  from  the  subsequent  closing  of  the  estate.^** 
Failure  to  commence  the  action  within  the  required  time  because  of  inability 
to  serve  process  is  no  excuse.^^ 


will  be  deemed  "  closed  "  within  the  meaning 
of  9  11-d  and  §  2(6)  of  the  bankruptcy  act, 
and  the  trustee  after '  the  reopening  of  the 
estate  and  hie  reaippointment  cann<^  asse^, 
in  a  suit  brought  to  set  aside  as  preferential 
a  conveyance  made  by  bankrupt  within  the 
four  months*  oeriod,  that  the  estate  had  not 
been  "  fully  administered,"  because  the  prop- 
erty suecT.for  had  not  been  inchided  in  the 


administration,  as  such  property,  although 
fraudulently  conveyed,  would  form  no  part  of 
the  estate  until  the  conveyance  had  been  set 
aside.  Kinder  v.  SchariT  (Sup.  Ot.,  La.),  129 
La.  218,  26  Am.  B.  R.  765,  65  So.  769. 

leS,  Bilafsky  v.  Abraham,  183  Mass.  401, 
67  X.  E.  318. 

166.  Amey  v.  Watertown,  130  U.  S.  320,  32 
L.  Ed.  953. 


SECTION    TWELVE. 


COMPOSITIONS,  WHEN  CONFIRMED. 

§  12.  Compositions,  When  Confirmed. —  a  A  bankrupt  may  offer, 
either  before  or  after  adjudication,  terms  of  composition  to  his  cred- 
itors, but  not  before,  he  has  been  examined  in  open  court  or  ^t  a 
meeting  of  his  creditors,  and  has  filed  in  court  the  schedule  of  his  prop- 
erty and  list  of  his  creditors,  required  to  be  filed  by  bankrupts.  In 
compositions  before  adjudication  the  bankrupt  shall  file  the  required 
schedules,  and  thereupon  the  court  shall  call  a  meeting  of  creditors  for 
the  allowance  of  claims,  examifiation  of  the  bankrupt,  and  preserver 
Hon  of  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall 
preside;  and  action  upon  the  petition  for  adjudication  shall  be  delayed 
until  it  shall  be  determined^  whether  such  composition  shall  be 
confirmed* 

b  An  application  for  the  confirmation  of  a  composition  may  be 
filed  in  the  court  of  bankruptcy  after,  but  not  before,  it  has  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose 
claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to  pay  all  debts 
which  have  priority  and  the  cost  of  the  proceedings,  have  been 
deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience  of  the  parties 
in  interest,  shall  be  fixed  for  the  hearing  upon  each  application .  for 
the  confirmation  of  a  composition,  and  such  objections  as  may  be  made 
to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  (1)  it  is 
for  the  best  interests  of  the  creditors;  (2)  the  bankrupt  has  not  been 
guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties  which 
would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and  its  acceptance 
are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall 
be  distributed  as  the  judge  shall  direct,  and  the  case  dismissed. 
Whenever  a  composition  is  not  confirmed,  the  estate  shall  be 
administered  in  bankruptcy  as  herein  provided. 

*  The  amendment  of  1010  is  in  italics. 
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§12.]  Synopsis  of  Section.  309 

AnAlogoas  proTisions:    In  U.  S.:    R.  S.,  i  5103-A  (Act  of  June  22,  1874). 

In  Eng.:    Act  of  1890,  S  3,  which  supersedea  Act  of  1883,  |  18.    See  also  Act  of  1833, 
§  23.    See  also  Deeds  of  Arrangement  Acts  of  1887  and  1900. 
Cross-references:     To  the  law:     Power  of  court  of  4)ankruptcy  to  confirm  or  reject  com- 
positions, I  2(9). 
Compositions,  when  set  aside,  §  J 3. 
Effect  of  confirmation  on  discharge  of  debts,  {  14-c. 
Debts  not  affected  by  composition,  i  17 -a. 

Certified  copy  of  order  confirming  or  setting  aside  composition  as  evid^ice,  §  21-f ,  g. 
Appeals  in  compositions,  §  25-a. 
Punishment   for  extorting   money  or  property  as  consideration  for  composition, 

|29-b(6). 
Jurisdiction  of  referee  in  respect  to  compositions,  ft  38-a(4). 
Compensation  of  referee  on  composition,  ft  40-a. 
Commissions  in  case  of  composition,  ft  48-a. 
Notice  of  application  for  confirmation,  ft  58-a(2). 
Title  of  property  to  vest  in  'bankrupt  on  confirmation,  §  70-f. 
To  the  General  Orders:    Applications  for  confirmation  to  be  heard  and  decided  by  judge, 
XII  (3). 
Payment  of  moneys  on  composition,  XXIX. 
Appearance  in  opposition  to  composition,  XXXII. 
To  the  Forms:    Official:    Petition  for  meeting  to  consider  composition,  No.  60. 
Application  for  confirmation.  No.  61. 
Order  confirming  composition.  No.  62. 
Order  of  distribution.  No.  63. 
Supplementary:     Offer  and  acceptance  of  compositions,  Nos.  94,  96. 
^Referee's  certificate.  No.  97-. 
Order  to  show  cause.  No.  98. 
Appearance  of  objecting  creditor,  No.  99i 
Specification  of  objections,  No.  100. 
Order  of  reference  to  special  master,  No.  101. 
Report  of  special  master,  No.  102.  ' 

Order  confirming  or  rejecting  composition,  No.  103. 


SYNOPSIS  OF   SECTION. 
COMPOSITIONS,  WHSlf  CONFIRBODD. 

L  History  and  Comparative  Legislation,  310. 

a.  The  English  ay  stem  f  310. 

b.  Continental  systems^  311. 

c.  Compositians  under  act  of  1867  as  amended  in  1874)  311. 
n.  Compositions  Under  tiie  Present  Law,  312. 

a.  In  general,  312. 

b.  Constitviionality,  313. 

c.  Section,  how  construed,  313. 

d.  Who  may  offer  composition,  313. 

e.  General  pwrpoee  and  effect,  314. 

f.  Practice,  S15. 

m.  Informal  Compositions,  316. 
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IV.  Offering  Composition,  316. 

a.  In  general f  316, 

b.  Amendment  of  offer,  317. 

c.  When  offer  should  be  made,  317. 

(1)  In  general,  317. 

(2)  After  discharge,  317. 

(3)  Effect  of  amendment  op  1910,  317. 

d.  Meeting  of  creditors,  318. 

e.  Acceptance  by  creditors,  318. 

.(1)  When  offer  to  be  made,  318. 

(2)  How  acceptance  obtained,  318. 

(3)  Who  may  accept,  319. 

(4)    How  MANY  MUST  ACCEPT,  319. 

f.  Deposit  of  consideration,  319.  . 

(1)  In  general,  319. 

(2)  Nature  and  amount  of  consideration,  320. 

(3)  When  deposit  in  cash  is  necessary,  321. 

(4)  Deposit  of  assets  of  estate,  322. 

g.  Practice  before  confirmaiion,  322. 

(1)  In  general,  322. 

(2)  "  Examined,"  322. 

(3)  Ascertaining  whether  a  majority  has  consented,  322. 

(4)  Reporting  to  the  judge,  323. 

V.  Confinning  or  Rejecting  Composition,  323. 

a.  Who  may  oppose  composition,  323. 

b.  Objections  to  confirmation,  323. 

(1)  In  general,  3!23. 

(2)  Because  against  the  best  interests  of  the  creditors,  323. 

(3)  Because  of  commission  of  acts  or  failure  to  perform 

duties  which  would  bar  a  discharge,  325. 

(4)  Because  of  absence  of  good  faith,  326. 

c.  Withdrawal  of  objections,  326.  * 

d.  Effect  of  fraud  on  a  composition  already  confirmed,  327. 

e.  Practice,  327. 

VI.  Distribution  in  Composition,  328. 

a.  In  general,  328. 

b.  Practice,  328. 

c.  Dismissal  of  the  case,  329. 

Vn.  Nonperformance  of  Composition,  329. 
Vm.  Appeals,  329. 


I.   history  and  comparative  legislation. 

a.  The  English  system. —  Not  until  1825,  was  a  composition  with  creditors 
permitted  in  England,  nor  did  this  first  statute  discharge  the  debts  of  dis- 
sentient creditors.     The  act  of  1849,  which  required  the  bankrupt  to  make  a 
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cessio  bonorum,  provided  for  a  discharge  available  against  all  creditors  whether 
consenting  or  not  The  act  of  1869,  §  126,  is  concededly  the  progenitor  of 
our  system  of  composition.  Since  then,  two  statutes  have  been  passed  in  Eng- 
land, that  of  1883  and  that  of  1890.  The  latter  repeals  the  former's  provisions 
concerning  compositions^  and  is  now  the  law.  By  it,  in  connection  with  §  23 
of  the  act  of  1883,  a  scheme  of  composition  may  be  offered  either  between  the 
entry  of  the  receiving  order  (petition)  and  the  adjudication,  or  after  that 
date.  When  the  offer  is  after  that  date,  the  practice  seems  not  unlike  our  own ; 
but  a  composition  outside  of,  t.  e.,  before  an  actual  bankruptcy,  is  not  possible 
under  our  law.^  The  English  statutes  also  provide  for  "  deeds  of  arrange- 
ment ^*  with  creditors,  a  procedure  something  like  those  of  our  State  insolvency 
laws  that  require  the  assent  of  creditors  in  advance.^  In  actual  practice,  these 
deeds  of  arrangement  are  more  general  than  compositions  proper.^  In  England 
schemes  of  arrangement  as  distinguished  from  compositions  are  possible  even 
after  bankruptcy  proceedings  are  commenced. 

b.  Continental  systems. —  The  laws  of  the  continental  countries  distinguish 
between  compositioiis  without  the  relinquishment  of  assets,  and  compositions 
with  relinquishment.  The  first  class  differs  from  the  English  method  in  that 
it  cannot  take  place  until  after  a  bankruptcy  proceeding  has  been  begun,  and 
results  in  a  part  payment  and  the  creation  of  a  *'  debt  of  honor  "  for  the  bal- 
ance, the  bankrupt  being  restored  to  hia  business,  but  compelled  to  perform 
the  terms  of  his  composition  agreement.  In  effect,  this  is  merely  an  extension, 
but,  when  consented  to  by  certain  percentages  of  the  creditors,  is  binding 
on  all  It  is,  on  the  Continent,  decidedly  the  more  general  and  more  popular 
method.  The  other  kind  of  composition  resembles  that  in  vogue  here,  but 
seems  to  be  possible  only  in  France  and  Greece.  Besides,  some  countries 
permit  an  arrangement  with  creditors  before  bankruptcy,  to  prevent  or  avoid 
bankruptcy,  and,  therefore,  properly  called  "  preventive  compositions."  These 
correspond  to  the  English  deeds  of  arrangement,  either  in  or  out  of  the  pro- 
ceeding proper,  if  made  before  the  actual  adjudication.*  The  modem  tendency 
18  toward  arrangements  or  compositions  between  the  creditor  and  debtor,  as 
distinguished  from  the  harsher  rules  of  the  older  bankruptcy  laws.  The  sec- 
tion now  under  discussion  will,  therefore,  become  increasingly  important  as 
the  years  go  on. 

c.  Compositions  under  act  of  1867  as  amended  in  1874.^^ —  Our  first  and  second 
bankruptcy  laws  did  not  provide  for  compositions.  Nor  did  the  law  of  1867, 
tintil  amended  by  the  act  of  June  212,  1874.®  The  corresponding  section  of  the 
present  law  is  not  only  more  terse,  but,  in  effect,  in  several  particulars  unlike 
that  of  the  law  of  1874.  The  latter,  and  the  adjudicated  cases  under  it,  are, 
therefore,  not  always  in  point.  Its  main  features  should,  however,  be  under- 
stood and  will  be  briefly  outlined  here,  the  foot-notes  indicating  the  leading 
eases.    The  discussion  of  the  present  section,  post,  is  confined,  as  far  as  possible, 

1.  Compare  §  23,  Eng.  Act  of  Bankruptcy, 
1883,  with  I  3,  Act  of  1890. 
*•  See  X.   Y.   Debtor   and   Creditor   Law, 

8-  See  Eng.  Deeds  of  Arrangement  Acts  of 
1887  and  1890.  The  popularity  of  deeds  of 
arrangement  in  England  is,  from  our  point 
0^  view,  difficult  to  understand.  Our  insol- 
vency laws,  requifing  in  advance  the  assent 
of  creditors,  are  practically  dead  letters. 

*•  The  writer  is  greatly  indebted  in  this 
connection  to  "  Bankruptcy,  a  Study  in  Com- 


parative Legislation,"  by  S.  Whitney  Duns- 
comb,  Jr.,  Esq.,  of  the  New  York  Bar;  being 
No.  2,  Vol.  II,  of  the  Columbia  College 
Studies  in  History,  Economics,  and  Public 
Law. 

5.  R.  S.,  S  6103-a  (Act  of  June  22,  1874, 
Ch.  390,  §  17,  18  Stat,  at  Large,  182),  post. 

6.  The  parentage  of  this  act  is  made  clear 
in  In  re  Scott,  Fed.  Cas.  12,519,  where  the 
English  and  American  laws  on  compositions 
are  set  out  in  parallel  columns. 
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to  the  meaning  of  the  words  of  the  statute,  whether  or  not  already  interpreted 
by  the  courts.  Under  the  act  of  1874,  a  composition  could  be  offered  in  a 
pending  proceeding  either  before  or  after  the  adjudication.''  If  offered,  a 
meeting  of  creditors  was  called,®  at  which  the  debtor  was  obliged  to  be  present 
and  answer  all  inquires  made  of  him,  and  also  to  produce  a  statement  of  assets 
and  liabilities  with  the  names  and  addresses  of  his  creditors.^  At  such  meeting, 
a  resolution  accepting  the  proposed  compostion  became  operative  if  passed  by 
a  majority  in  number  and  three-fourths  in  amount  of  creditors  present  or 
represented,^^  and  binding  if  confirmed  by  the  signatures  of  the  debtor  and 
two-thirds  in  number  and  one-half  in  value  of  all  his  creditors. ^^  Creditors 
on  fifty  dollars  or  less  were  counted  as  to  amount  but  not  as  to  number  ;^  and 
secured  creditors  were  not  counted  unless  they  relinquished  their  security.^ 
The  resolution,,  if  thus  operative  and  ccinfirmed,  with  a  statement  of  assets  and 
liabilities/^  was  submitted  to  the  judge,  who  thereupon  calling  a  meeting  of 
creditors, ^^  and,  if  (a)  satisfied  that  the  resolution  was  lawfully  passed,^®  and 
(6)  that  it  was  for  the  best  interests^"^  of  all  concerned,  caused  it  to  be  recorded. 
A  composition  once  agreed  to  could  be  varied  by  a  similar  procedure.^®  Com- 
positions provided  for  the  pro  rata  satisfaction  in  money  of  all  debts  not  secured 
or  entitled  to  priority.^  When  accepted,  they  were  binding  on  all  creditors 
scheduled  in  the  statement  produced  by  the  debtor  at  the  meeting  at  which  the 
resolution  was  p'assed,^  and  could  be  enforced  by  the  court  summarily  or  by 
contempt  proceedings.^^  If  a  composition  was  not  ordered,  -or,  when  ordered, 
could  not  be  carried  out,  the  bankruptcy  proceeding  went  on.® 

II.    COMPOSITIONS  UNDER  THB  PRESENT  LAW. 

a.  In  general. —  The  more  important  changes  made  by  the  present  law  are 
discussed  later.  A  few  of  them  are:  (1)  the  composition,  when  offered  after 
adjudication,  cannot  be  offered  until  the  bankrupt  has  filed  his  schedules  and 
been  examined,  and  the  proposed  terms  have  been  accepted  in  writing  by  a 


7.  In  re  Reiman,  Fed.  Cas.  11,673;  affd., 
8.  c,  Fed.  Oas.  11,674;  In  re  Morri«,  Fed. 
Cas.  9,824;  In  re  Odell,  Fed.  Cas.  10,427. 

8.  In  re  Spades,  Fed.  Cas.  13,196;  In  re 
Haskell,  Fed.  Cas.  6,192;  In  re  Spencer,  Fed. 
Cas.  13,229;  Lieke  v.  Thomas,  116  U.  S.  605, 
29  L.  Ed.  744. 

9.  In  re  HaskeU,  Fed.  Cas.  6,192;  In  re 
Holmes,  Fed.  Cas.  6,632;  In  re  Dobbins,  Fed. 
Cas.  3,943;  In  re  Proby,  Fed.  Cas.  11,439; 
In  re  Littte,  Fed.. Oas.  8,392, 

10.  In  re  Holmes,  Fed.  Cas.  6,632;  In  re 
Spades,  Fed.  Cas.  13,196;  In  re  Gilday,  Fed. 
Cas.  5,422;  Ex  parte  Jewett,  Fed.  Cas.  7,303; 
In  re  Keller,  Fed.  Cas.  7,654. 

11.  In  re  Gilday,  Fed.  Cas.  5,422;  In  re 
Spillman,  Fed.  Cas.  13,242;  In  re  Scott,  Fed. 
Cas.  12,519;  Home  Nat.  Bank  v.  Carpenter, 
129  ^lass.  1. 

la.  In  re  Wald,  Fed.  Cas.  17,054. 

13.  In  re  Spades,  Fed.  Cas.  13,196;  In  re 
Van  Aiiken,  Fed.  Cas.  16,828;  In  re  CKeil, 
Fed.  Cas.  10,628;  Flower  v.  Oreenbaum,  50 
Fed.  190. 

14.  In  re  Haskell,  Fed.  Cas.  6,192. 

15.  In  re  Scott.  Fed.  Gas.  12,519. 

16.  In  re  Sawyer,  Fed.  Cas.  12,395;  In  re 
VTalshe.  Fed.  Cas.  17,118;  In  re  Cavan,  Fed. 
Cas.  2,528 ;  In  re  Greenbaum,  Fed.  Cas.  5,769. 


17.  In  re  Haskell,  Fed.  Cas.  6,192;  In  re 
Weber  Furniture  Co.,*  Fed.  Cas.  17,330;  In  re 
Keiman,  Fed.  Cas.  11,673;  In  re  Whipple, 
Fed.  Cas.  17,513;  In  re  Welles,  Fed.  Cas. 
17,377. 

18.  In  re  McDowell,  Fed.  Cas.  8,776;  In  re 
Reiman,  Fed.  Cas.  11,673.  See  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  33  Am.  B.  R. 
243,  224  Fed.  762.  Citing  Collier  on  Bank- 
ruptcy (10th  ed.)  287. 

19.  In  re  Reiman,  Fed.  Cas.  11,673;  In  re 
Langdon,  Fed.  Cas.  8,058;  In  re  Louis,  Fed. 
Cas.  8,528;  In  re  Clapp,  Fed.  Cas.  2,785;  In 
re  McNab,  Fed.  Cas.  8,906 ;  In  re  Hurst,  Fed, 
Cas.  6,925;  In  re  Wilaon,  Fed.  Cha.  17,781. 

80.  In  re  Hurst,  Fed.  Cae.  6,925;  In  re 
Reiman,  Fed.  Cas.  11,673;  In  re  Lytle,  Fed. 
Cas.  8,660;  In  re  Bcchet,  Fed.  Cas.  'l^lQ;  In 
re  Hamlin,  Fed.  Cas.  5,994. 

21.  In  re  McKeon,  Fed.  Cas.  8,858;  In  re 
Tooker,  Fed.  Oae.  14,096;  In  re  Renieen,  Fed. 
Ca«.  11,698;  In  re  Waetzf elder.  Fed.  Gaa. 
17,048. 

88.  In  re  Bayly,  Fed.  Cas.  1,144;  Bidwell 
V.  Bidwell,  92  Pa.  St.  61;  Whittemore  v. 
Stephens,  48  Mich.  573,  12-N.  W.  858;  In  re 
Kohlsaat,  Fed.  Caa.  7,918. 
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majority  in  number  and  amount  of  all  claims  allowed,  and  the  consideration 
to  be  paid  to  creditors  and  the  money  necessary  to  pay  debts  entitled  to 
priority  and  the  expenses  of  administration  shall  have  been  deposited  in 
court;  (2)  there  are  now  three  available  objections  to  a  composition,  the  first 
only  being  the  same  as  that  under  the  former  law,  and  any  available  objection 
to  Ae  debtor's  discharge  being  equally  effective  to  prevent  a  composition.  The 
court,  and  not  the  debtor,  distributes  the  consideration.  The  practice,  too, 
is  necessarily  different.  Further,  the  section  is  silent  as  to  some  things 
specifically  stated  in  the  former  law. 

b.  Constitutionality. —  The  objection  was  raised  as  to  the  constitutionality  of 
the  act  of  1874.  But,  if  the  present  section  amounts,  as  it  does,  to  a  cessio 
honarum,  whence  each  creditor  obtains  substantially  as  great  a  pro  rata  as  he 
would  through  distribution  in  bankruptcy,  the  sections  on  compositions  are 
clearly  within  the  power  given  Congress  to  establish  a  uniform  system  of 
bankruptcy.^  Nor  does  the  fact  that  the  question  whether  the  bankrupt  shall 
be  released  from  his  debts  depends  upon  a  majority  vote  by  his  creditors,  ren- 
der the  law  unconstitutional.  The  discharge  and  the  manner  of  awarding  it 
are  mere  incidents.^  The  essential  purpose  of  bankruptcy  law  is  pro  rata 
distribution  of  assets,^  and  this  being  brought  about  by  composition  imder  this 
section,  it  is  constitutional. 

c.  Section,  how  construed. —  Since  it  is  in  derogation  of  the  conmion  law,  and 
compels  any  dissenting  creditors  to  accept  the  percentage  accepted  by  the 
majority  and  deprives  them  of  their  remedies  on  the  balance  thereafter,  this 
section  is  strictly  construed.^  There  must  be  the  utmost  good  faith  on  the 
part  of  a  bankrupt  in  offering  a  composition ;  and  any  attempt  on  his  part  to 
"  trade  "  with  the  creditors  or  the  court  by  offering  a  larger  sum  after  he  finds 
his  first  offer  to  be  unsatisfactory,  is  quite  contrary  to  the  spirit  of  the  statute. ^"^ 
Where  the  parties  and  the  referee  follow  a  course  of  procedure  utterly  at 
variance  with  the  law,,  confirmation  may  be  refused. 

d.  Who  may  offer  composition. — ^Any  "  bankrupt,"  that  is,  any  person,  copart- 
nership, or  corporation  against  whom  an  involuntary  petition  has  been  filed, 
or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bank- 
rupt, can  offer  a  composition.^  This  seems  to  have  been  so  under  .the  former 
law,  though  the  word  then  was  "  person."  ^  An  offer  of  composition  made  by  a 
third  party  is  not  authorized  by  the  bankruptcy  act.^ 

88.  In  re  Keiman,  Fed.  Cas.  11,673;  In  re  bankruptcy    proceedings     and    reinvest    the 

Chamberlain,  Fed.  Caa.  2,580.  bankrupt  with  all  his  property  free  from  the 

J4.  Hanover    Nat.    Bank    v.    Moyses,    186    '  claims  of  creditors.     As  an  abstract  propo- 

U.  S,  181,  8  Am.  B.  R.  1,  46  L.  Ed.  1113.  sition  considered  for  a  moment  apart  from 

85.  See  U.  S.  v.  Fisher,  2  Cranch,  359,  396,  the  provisions  of  the  statute,  it  is  entirely 

2  L.    Ed.  304 ;    McCulloch   v.   Maryland,   4  clear  that  a  condition  so  plainly  in  derogation 

Wheat.  316,  321,  4  L.  Ed.  679.  of  coounon-law  rights  should  not  be  permitted 

88.  In  re  Shields,  Fed.  Cas.  12,784 ;  In  re  unless  it  is  reasonably  certain  that  the  cred- 

Rider   (D.  C,  N.  Y.),  3  Am.  B.  R.  178,  96  iters  approve  and  that  tbey  will  fare  at  least 

Fed.  808;  In  re  Frear  (D.  C,  N".  Y.),  10  Am.  as  well  as  they  would  were  the  estate  ad- 

B.  R.  199,  120  Fed.  978.    Text  cited  with  a,p-  ministered  in  the  usual  course." 

proval  m  Broadway  Trust  Co.  v.  Manheim,  See  also  Am.  B.  R.  Dig.  §  688. 

47  X.  Y.  Misc.  415,  195  JT.  Y.  Supp.  93,  14  27.  Matter  of  Cockshaw  (D.  C,  N.  Y.),  34 

^   B.   R.    122;    Matter   of   Kinnane   Co.,  Am.  B.  R.  278,  220  Fed.  239. 

(p.  C,  Ohio)  34  Am.  B.R.  119,  221  Fed.  762;  28.  Compare    Bankr.    Act,    §    1(4),    with 


Matter  of  Goldstein   (D.  C,  Conn.),  32  Am.  §  1(19).    And  see  §§  4  and  6. 

•*?"  402,  213  Fed.  115,  quoting  above  text  29.  In  re  Weber  Furniture  Co.,  Fed.  Cas. 

^*a5)proval.    _    ^    _   _  17,331;  affd.  on  appeal  s.  c..  Fed.  Oa«.  17,331 ; 

^jo    ?  ^^^   ^^'  ^'*  ^.  Y.),  3  Am.  B.  R.  Pool  v.  McDonald,  Fed.  Cas.  11,268. 

US,  96  Fed.    808,   tiie   court   said:      "The  SO.  Offer  by  third  party.— An  order  pro- 

enect  of  a  composition  is  to  supersede  the  viding  that  upon  deposit  by  a  tenant  in  pos- 
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e.  Oeneral  purpose  and  effect.^^ —  The  act  itself  seems  to  recognize  that  com- 
position is  in  some  respects  outside  of  bankruptcy,  for  it  is  provided  in  §  12 
(e)  that  if  composition  is  not  confirmed  "  the  estate  shall  be  administered  in 
bankruptcy  as  herein  provided."  *^  If  the  judge  refuses  to  confirm  the  composi- 
tion, the  bankruptcy  proceeding  per  se  is  revived  and  must  be  proceeded  with 
as  if  no  oiFer  of  composition  had  been  made.  If  it  is  confirmed  a  formal  order 
is  entered  to  that  effect.^  This  order  and  that  dismissing  the  case  are  not  the 
satne.  A  certified  copy  of  the  order  of  confirmation  constitutes  evidwice  of  the 
revesting  of  the  title  and,  if  recorded,  imparts  the  same  notice  as  a  deed  from 
a  trustee  to  the  bankrupt.^  The  effect  of  a  composition  is  to  supersede  the 
bankruptcy  proceedings  and  reinvest  the  bankrupt  with  all  his  property  free 
from  the  claims  of  creditors.^^  Not  only  the  title  to  the  property,  but  also 
its  accretion  and  proceeds  revests  in  the  bankrupt.  Thus  where  a  trustee 
leases  certain  property  of  the  bankrupt  estate,  upon  a  confirmation  of  a  com- 
position, the  rights  in  the  leases  accrue  to  the  bankrupt.^®  Provable  claims  are 
discharged  though  the  holders  thereof  did  not  actually  prove  the  same  or  par- 
ticipate with  the. other  creditors  in  taking  action  upon  the  composition.*'  But 
it  does  not  affect  the  debtor's  obligation  created  as  a  part  of  the  composition ;  ^ 
and,  if  notes  given  as  the  consideration  are  not  paid,  they  are  ipayable  in  their 
original  amount.^®  The  composition  is  only  effective  to  release  claims  which 
are  provable  in  bankruptcy,  so  that  if  a  claim  is  not  provable,  as,  for  instance, 
where  it  is  for  rent  accruing  under  a  lease  after  the  commencement  of  bank- 
ruptcy proceedings,  attachment  will  lie  against  property  of  the  bankrupt,  the 
title  of  which  has  revested  in  him  because  of  the  confirmation  of  composition.*® 


session  of  and  claiming  the  bankrupts'  real 
estate  of  a  sufficient  amount  to  pay  unsecured 
creditors,  costs  of  administration,  and  attor- 
ney's fees,  the  petition  in  bankruptcy  shall  be 
dismissed  and  the  property  delivered  to  the 
tenant,  is  unauthorized  and  contrary  to  the 
Imnkruptcy  act  and  the  practice  thereunder. 
Luxury  Fruit  Co.  v.  Harris  (C.  C.  A.,  6th 
Cir.),  33  Am.  B.  R.  228,  217  Fed.  740. 

31.  See  also  Am.  B.  R.  Dig.  §|  714-716. 

32.  In  re  Lane  (D.  C,  Mass.),  11  Am.  B. 
R.  137,  126  Fed.  772 ;  Cumberland  Glass  Mfg. 
Co.  V.  DeWitt  (U.  S.  Suip.  Ct.),  236  U.  S. 
288,  34  Am.  B.  R.  723,  69  L.  Ed.  683,  which 
cited  with  approval  the  opinion  of  Judge 
Lowell  in  the  case  of  In  re  Lane,  supra. 

33.  Form  No.  62. 

34.  Bankr.  Act,  §  21 -g.  See  Mandell  &  Co. 
V.  Levy  (N.  Y.  Sup.  Ct.),  47  N.  Y.  Misc.  147, 
14  Am.  B.  R.  549,  93  N.  Y.  Supp.  644. 

35.  Bankr.  Act,  §  70-f;  Cumberland  Glass 
Mfg.  Co.  V.  DeWitt,  236  U.  S.  288,  34  Am. 
B.  R.  723,  69  L.  Ed.  683 ;  In  re  August,  Fed. 
Cas.  645;  In  re  Shaw,  Fed.  Cas.  12,716;  In  re 
Rodgers,  Fed.  Cas.  11,992;  In  re  Winship  Co. 
(C.  C.  A.,  7th  Cir.),  9  Am.  B.  R.  638,  120 
Fed.  93,  56  C.  C.  A.  45;  In  re  Rider  (D.  C, 
N.  Y.),  3  Am.  B.  R.  178,  96  Fed.  808;  Stone 
V.  Jenkins,  176  Mass.  544,  4.  Am.  B.  R.  568, 
67  N.  E.  1002;  Matter  of  Mavtag-Mason 
Motor  Co.  (D.  C,  la.),  35  Am.^B.  R.  160, 
223   Fed.    684. 

Action  by  trustee  to  recover  for  conversion 
of  property. —  Where  a  trustee  in  bankruptcy 
commences  an  action  to  recover  for  the  con- 


version of  certain  goods  in  which  the  bank- 
rupt had  an  interest,  and  thereafter  the 
bankrupt  enters  into  a  composition  with  his 
creditors  and  the  trustee  is  disoharged,  the 
bankrupt  becomes  the  real  party  in  interest 
in  0uch  action,  but  the  litigation  may  be  car- 
ried on  in  the  name  of  the  trustee.  Stone  v. 
Jenkine,  176  Mass.  644^  4  Am.  B.  R.  668,  57 
X.  B.  1002. 

Assets  in  possession  of  third  parties. — 
When  an  offer  of  composition  is  confirmed  by 
the  court,  moneys  and  accounts  in  the  posses- 
sion of  bankers,  which  they  obtained  from 
the  bankrupt  prior  to  the  bankruptcy,  re- 
vesta  in  the  bankrupt  and  becomes  subject 
to  attachment.  Matter  of  Frischnecht  (C 
,C.  A.,  2d  Cir.),  34  Am.  B.  R.  530,  223  Fed. 
417. 

86.  Bracklee  Co.  v.  O'Connor  (N.  Y.  Sup. 
Ct.),  67  N.  Y.  Misc.  699,  24  Am.  B.  R.  499, 
122  N.  Y.  Supp.  710,  holding  that  it  is  imma- 
terial whether  the  trustee  has  been  die- 
charged. 

37.  Glover  Grocer\'  Co.  v.  Dome,  116  Ga. 
216,  8  Am.  B.  R.  702,  42  S.  E.  347. 

38.  Bankr.  Act,  §  14-c.  See  also  as  to 
debts  not  affected  discussion  under '  Section 
Seventeen  of  this  work. 

89.  In  re  Reiman,  Fed.  Cas.  11,673  and 
11,675;  In  re  Hurst,  Fed.  Cas.  6,925;  In  re 
Xegley,  20  Fed.  449;  In  re  Carton  &  Co, 
148  Fed.  63. 

40.  Matter  of  Frischnecht  (C.  C.  A.,  2d 
Cir.),  34  Am.  B.  R.  630,  223  Fed.  417. 
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It  has  been  held  in  New  York  that  creditors  who  enter  into  a  composition  with 
a  debtor  thereby  release  the  debt  and  lose  the  right  to  retain  securities  held 
for  the  debt,  unless  there  be  an  agreement  to  the  contrary.*^  Composition  being 
outside  of  bankruptcy,  a  creditor  who  has  received  his  composition  dividend 
without  protest,  ie  not  entitled  to  set  off  his  claim  against  the  bankrupt  ^^  or  to 
proceed  to  recover  upon  the  unpaid  balance  of  his  claim,^  and  after  confirma- 
tion of  the  composition  he  may  not  plead  res  judicata  in  an  action  against  him  on 
the  debt  due  the  bankrupt^  The  order  of  confirmation  becomes  in  effect  a  dis- 
charge and  may  be  pleaded  in  bar  with  like  effect.^  But  like  a  discharge,  a 
composition,  if  not  pleaded,  is  deemed  waived.^  The  effect  of  a  composition  or 
discharge  on  the  liability  of  a  codebtor  is  discussed  elsewhere.*^ 

f .  Practice. —  This  is  detailed  in  subsequent  paragraphs.  The  law  is  not 
as  instructive  on  this  point  as  was  the  act  of  1874.  Nor  are  the  general 
orders  exactly  iUmninating,^®  or  the  forms  prescribed  by  the  Supreme  Court 
reliabla*®  The  amendment  of  1910  has  modified  the  practice  where  com- 
position is  offered  prior  to  adjudication.  It  would  seem  to  require  the  bank- 
rupt to  formally  petition  the  court  and  file  therewith  the  schedules  of  his 
property  and  creditors.     In  this  respect  the  practice  will  be  much  the  same 


41.  McDonald  v.  Taylor  k  Co.,  144  N.  Y. 
App.  Div.  329,  26  Aim.  B.  R.  635,  637,  128 
N.  Y.  Supp.  1048   (citing  the  text). 

Liability  of  surety  on  injunction  bond« — 
The  fact  that  a  creditor,  the  payment  of 
whose  claim  had  been  enjoined,  voted  for  and 
received  dividends  under  a  composition  by 
the  bankrupt  debtor,  does  not  release  the 
surety  on  the  injunction  bond  from  liability. 
Martm  Furniture  Co.  v.  Massey  (Tenn.  Sup. 
Ct),  37  Am.  B.  R.  380,  186  S.  W.  451. 

41  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  R.  723,  69  L.  Ed. 
583;  Hunt  v.  Holmes,  Fed.  Oas.  No.  6,800,  in 
which  Judge  Lovell  ruled  that  a  creditor  who 
took  his  composition  dividend  after  the  com- 
position was  finally  passed  over  his  objec- 
tions, making  no  attempt  to  have  mutual 
claims  adjusted  and  set  off,  thereby  waived 
his  claim  of  set-off;  there  being  no  evidence 
that  he  received  the  amount  under  protest 
or  by  mistake,  or  under  any  other  circum- 
stance which  would  entitle  him  to  a  rehear- 
ing or  adjustment. 

48.  In  re  Ballance  ( C.  C.  A.,  2d  Cir. ) ,  33 
Am.  B.  R.  642,  219  Fed.  537,  where  a  creditor 
filed  a  petition  to  vacate  a  composition  upon 
the  i^ound  of  fraud,  it  was  held  that  the 
petitioner,  after  a  demurrer  to  his  petition 
had  been  overruled,  could  not  take  the 
amount  of  the  compositioii  and  also  take  the 
chance  of  proving  the  all^ations  of  his  peti- 
tion to  set  aside  the  composition  for  fraud, 
hut  that  he  must  make  election  as  to  which 
form  of  relief  he  would  accept,  and  that  he 
could  not  take  his  share  of  the  composition 
M  a  partial  pa^nnent,  and  proceed  to  recover 
upon  the  unpaid  balance  of  his  claim. 

41  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  R.  723,  59  L.  Ed. 
583,  holding  that  where  a  creditor  in  com- 
position proceedings  fails  to  invoke  the 
power  of  the  court  to  determine  whether  the 


right  of  set-off  exists,  he  may  not  plead  res 
jwiicata  in  an  action  on  a  claim  against 
hha. 

45.  Cumbefrland  Glaes  Mfg.  Co.  v.  DeWitt, 
236  U.  S.  288,  34  Am.  B.  R.  723,  69  L.  Bd. 
683;  Glover  QTocery  Co.  v.  Dome,  116  Ga. 
216,  8  Am.  B.  R.  702,  42  S.  E.  347;  Ross  v. 
Saunders  (C.  C.  A.,  1st  Cir.),  6  Am.  B.  R. 
350,  106  Fed.  915;  Broadway  Trust  Oo.  v. 
Manheim,  47  N.  Y.  Misc.  416,  14  Am.  B.  R. 
122,  95  N.  Y.  S«pp.  93  (citing  t(he  tert  with 
approval) ;  Mandell  &  Co.  v.  Levy  (N.  Y. 
Sup.  Ct.),  47  Misc.  147,  14  Am,  B.  R.  649, 
93  N.  Y.  Supp.  644;  Herschman  v.  Bolster 
220  Mass.  137,  33  Am.  B.  R.  747,  107  N.  E. 
543.  See  also  In  re  Merriman,  Fed.  Cas. 
9,479;  In  re  Becket,  Fed.  Oba  1,210.  Fbr 
its  effect  on  a  claim  for  deficiency  by  a  rec- 
ord creditor,  see  In  re  Stowell,  24  Fed.  468; 
Paret  v.  Ticknor,  Fed.  Cas.   10,711. 

The  confirmation  of  a  composition  shall 
discharge  the  bankrupt  from  his  debts  other 
than  those  agreed  to  be  paid  by  the  compo- 
sition, and  those  not  affected  by  the  dis- 
charge.   Bankr.  Act,  §  14-c.    See  post. 

Unscheduled  creditor. —  Where  an  unsched- 
uled creditor  acquires  no  notice  or  actual 
knowledge  of  the  bankruptcy  proceedings 
until  after  t^e  bankrupt'<s  applioation  for  the 
confirmation  of  the  composition,  though  he 
does  before  the  final  order  of  confirmation, 
he  is  not  bound  by  the  composition.  Broad- 
way Trust  Co.  V.  Manheim,  47  N.  Y.  Misc. 
415,  14  Am.  B.  R.  122,  95  N.  Y.  Supp.  93. 

46.  In  re  Tooker,  Fed.  Cas.  14,096;  Di- 
mock  V.  Revere  Copper  Co.,  117  U.  S.  569, 
29  L.  Ed.  994;  Hirschman  v.  Bulster,  220 
Mass.  137,  33  Am.  B.  R.  747,  107  N.  E.  543. 

47.  See  discussion  under  Section  Sixteen  of 
this  work. 

48.  General  Orders  XII  (3),  XXXII. 
48.  Forms  Nos.  60,  61,  62,  63. 
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as  that  followed  under  the  act  of  1874.^    Supplementary  forms  will,  how- 
ever, be  found  among  the  *'  Supplementary  Forms,"  post^^ 

m.    INFORMAL  COMPOSITIONS. 

A  practice  of  compromising  debts  outside  of  the  proceeding  in  bankruptcy 
which  is  sometimes  attempted  in  an  informal  way  should  be  condemned.  A 
bankrupt's  estate  can  be  wound  up  under  the  statute  in  but  two  ways:  (1)  by 
distribution  in  bankruptcy,  or  (2)  by  distribution  in  composition.  The  effort 
is  sometimes  made  to  start  a  proceeding  in  bankruptcy  and  then  settle  with 
creditors  outside  the  proceeding;  either  letting  the  latter  die  of  inanition  or 
else  asking  for  a  sale  of  the  assets  at  a  nominal  figure  to  him  who  furnishes 
the  consideration  for  the  informal  settlement.  The  difficulties  attending  such 
an  effort  are  indicated  in  In  re  Lockwood.^  It  can  never  be  entirely  success- 
ful until  every  creditor  has  accepted  the  settlement  offered.  As  an  attempt 
to  evade  the  law,  fruitful  in  possibilities  of  wrong  to  creditors  who  may  not 
have  notice,  it  will  usually  be  checked  when  brought  to  the  attention  of  the 
court.  Nothing  short  of  positive  proof  that  every  creditor  has  been  ascer- 
tained and,  without  exception,  paid  the  same  pro  rata,  will  warrant  an  order 
for  the  sale  of  the  assets,  even  to  him  who  comes  into  court  claiming  to  be 
subrogated  to  the  rights  of  the  creditors;  indeed,  it  may  be  doubted  whether 
the  court,  thus  informed  of  an  attempted  evasion  of  the  law,  will  set  the 
machinery  of  that  law  in  motion  for  the  benefit  of  him  who  admits  such  an 
attempt. 

IV.     OFFERING  COMPOSITION. 

a.  In  general.^ —  It  has  been  said  that  a  composition  arises  from  the  accept- 
ance of  an  offer  to  the  creditors  to  purchase  the  estate. '^  The  offer  of  terms 
should  be  made  as  directed  by  the  statute.  All  the  creditors  must  have  notice  of 
the  proposal,  whether  they  have  proved  their  claims  at  the  time  of  the  offer  or 
not ;  the  composition  must  be  offered  and  sufficiently  explained  to  all  alike  and 
they  must  have  reasonable  opportunity  to  consider  it.  They  must  be  fully  and 
honestly  advised  of  the  true  condition  of  the  debtor's  affairs,  so  they  can  act 
intelligently  and  understandingly  in  view  of  the  facts  and  with  a  knowledge 
of  their  rights  in  the  premises.  Unless  these  conditions  are  met  by  the  bank- 
rupt the  composition  must  fail,  for  the  provisions  of  the  bankruptcy  act  pre- 
scribing the  requisites  of  a  composition  are  to  be  strictly  construed  as  against 
those  who  seek  by  such  means  to  deprive  non-assenting  creditors  of  their  right 
to  have  the  debtor's  property  administered  and  distributed  in  the  ordinary 
course  of  bankruptcy  proceedings.^ 


50.  Under  the  former  law  the  debtor  was 
required  to  be  present  at  the  meeting  and 
submit  to  an  examination^  and  produce  a 
statement  of  assets  and  liabilities  with  the 
names  and  addresses  of  his  creditors.  In  re 
Haskell,  Fed.  Cas.  6,192;  In  re  Holmes,  Fed. 
Cas.  6,632;  In  re  Dobbins,  Fed.  Cas.  3,943; 
In  re  Proby,  Fed.  Cas.  11,439;  In  re  Little, 
Fed.  Cas.  8,392. 

51.  See  Supplementary  Forms,  posty  and 
Hagar  and  Alexander's  Bankruptcy  Forms, 
(2d  Ed.)    Nos.  290-310. 

52.  (D.  a,  N.  Y.),  4  Am.  B.  R.  731,  104 
Fed.  794,  wherein  the  court  said :  "  The 
parties  concerned  in  adopting  this  method  of 
settlement  took  the  risk  of  having  its  exe- 


cution interfered  with  by  any  additional  cred- 
itors who  might  appear  within  a  year  and 
before  the  provisions  of  the  order  were  fully 
executed.  Such  creditors,  proceeding  regu- 
larly within  the  time  limit  of  the  act,  are 
entitled  to  their  day  in  court,  and  to  their 
ratable  share  in  any  assets  not  already  dis- 
tributed." 

53.  See  also  Am.  B.  H.  Dig.  §|  689-693. 

54.  Matter  of  Atlantic  Construction  Co. 
(D.  C,  N.  Y.),  35  Am.  B.  R.  838,  228  Fed. 
571 ;  if  made  after  adjudication  it  is  in  effect 
an  offer  by  the  bankrupt  to  purchase  the  es- 
tate from  the  trustee.  Matter  of  Spiller  (D. 
C,  Mass.),  36  Am.  B.  R.  399,  230  Fed.  490. 

55.  In  re  Rider   (D.  C,  N.  Y.),  3  Am. 
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b.  Amendment  of  offer. —  The  present  law  contains  no  provision  relating  to 
amended  or  substituted  offers  of  composition,  but  amendments  have  been  per- 
mitted, and  in  mich  a  case,  the  amended  or  substituted  offer  supersedes  the 
original  offer  and  must  be  submitted  to  the  several  creditors  in  the  manner 
prescribed  by  law  for  the  original  offer.^  While  the  amendment  of  a  composi- 
tion offer  should  be  allowed  only  in  the  rarest  cases,  it  should  be  allowed  when 
the  only  change  in  the  offier  is  an  increase  in  the  cash  offered,  and  the  bankrupt 
has  not  trifled  with  the  court,  but  has  at  all  times  acted  in  good  faith.^^ 

c.  When  offer  should  be  made. —  (l)  In  general. —  Subsecti6n  a  provides 
that  the  offer  to  his  creditors  may  be  made  either  before  or  after  adjudication, 
and  after,  but  not  before,  he  has  been  examined  in  open  court  or  at  a  meeting  of 
his  creditors,  and  has  filed  in  court  the  required  schedules.^ 

(2)  Afteb  DI8CIIAJ8GE.' — It  has  been  suggested  that  since  a  person  ceases 
to  be  a  bankrupt  after  he  has  obtained  a  formal  discharge,  the  provisions  of 
the  law  as  to  compositions  are  not  effectual  after  such  discharge.  The  statute 
does  provide  that  the  offer  be  made  by  the  bankrupt,  but  so  long  as  the  estate 
is  being  administered  in  bankruptcy,  he  continues  as  the  bankrupt  so  far  as 
such  estate  and  the  incidents  relating  thereto  are  concerned,  notwithstanding 
his  discharge  prior  to  the  closing  of  the  estate.  There  seems  to  be  no  reasonable 
grounds  for  refusing  to  a  debtor  the  privileges  accorded  him  by  the  act  in 
respect  to  the  settlement  of  the  claims  against  him  by  composition  proceedings, 
after  his  discharge,  provided  the  estate  is  in  such  condition  that  it  may  be 
returned  to  him  without  detriment  to  the  interests  of  his  creditors.^ 

(3)  Effect  of  amendment  op  1910. —  Some  doubt  arose  under  the  law 
as  it  existed  prior  to  the  amendatory  act  of  1910  as  to  whether  the  examination 
here  referred  to  may  be  made  after  the  proceedings  are  instituted  and  before 
the  adjudication.  Under  the  amendatory  act  of  1874:  composition  was  per- 
mitted "  whether  an  adjudication  had  been  had  or  not.''  The  act  as  amended 
by  the  amendatory  act  of  1910  contains  a  similar  provision  and  it  is  now 
provided  that  an  offer  of  composition  may  be  made  "  either  before  or  after 
adjudication,"  thus  effectually  nullifying  the  effect  of  decisions  holding  that 
composition  may  not  be  offered  until  the  bankrupt  has  submitted  to  an  exam- 
ination under  §  7  (9)  at  the  first  meeting  of  his  creditors  which  under  §  65-a 
may  only  be  held  after  an  adjudication.^ 


B.  R.  178,  96  Fed.  808;  Matter  of  Kinnane 
Co.  (D.  C,  Ohio),  33  Am.  B.  R.  243,  217  Fed. 
488. 

56.  M&iter  of  Kinnane  Co.   (D.  €.,  Ohio), 

33  Am.  B.  R.  243,  217  Fed.  488. 

57.  Matter  of  Cockahaw    ( D.  C,  X.  Y. ) , 

34  Am.  B.  R.  278,  220  Fed.  239. 

58.  See  Bankr.  Act,  §  7(8).  The  sched- 
ules and  lists  of  creditors  are  properly  filed 
with  the, referee.  In  re  BloodwoFth-8teni- 
bridge  Co.  (D.  C,  Ga.),  24  Am.  B.  R  156, 
178  Fed.  372. 

See  also  Am.  B.  R.  Dig.  §  692. 

59.  Matter  of  Spiller  ( D.  C,  Haas. ) ,  36 
Am.  B.  R.  399,  230  Fed.  490,  in  which  the 
court  says:  "  Tf  the  hanknipt,  at  the  time 
of  making  the  offer,  haa  not  received  his  dis- 
charge, the  confirmation  operates  as  one,  and 
secures  to  him  both  his  former  property,  and 
his  discharge.  In  the  present  case  the  bank- 
rupts received  one  of  these  before  making  the 
oflfer.     It  is  difficult  to  see  why  that   fact 


Khould  restrict  their  right  to  redeem  their 
property.  The  creditors  could  have  objected 
to  the  discharges,  but  did  not,  and  the  grant 
of  them  completed  one  of  the  two  principal 
branches  of  the  case.  The  creditors  could 
still  object  to  a  disposal  of  the  estate  in  ac- 
cordance with  the  offer  in  composition  upon 
any  ground  specified  in  the  statute.  The 
fact  that  the  discharges  were  obtained  in  the 
usual  course  seems  to  me  no  sufificient  reason 
for  denying  the  right  to  settle  the  estate 
through   proceedings   in   composition." 

60.  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679,  revg. 
19  Am.  B.  R.  33. 

Effect  of  amendment  of  1910. — The  idea 
of  Congress  in  amending  section  12a  of  the 
banknuptcy  act  so  thai  a  bankrupt  may  offer 
a  comiposition  before  -adjudication,  but  after 
he  has  been  examined  in  <4>en  eourt,  and  that 
upon  filing  schedules  and  »u|?gesting  a  com- 
position, the  court  shall  call  a  meeting  for 
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d.  Meeting  of  creditors^ —  The  statute  does  not  require  the  offer  to  be  made 
at  a  meeting  of  creditors.  Form  No.  60  indicates  the  practice,  for  it  provides 
for  a  petition  for  a  meeting  of  creditors  to  act  upon  a  proposal  for  composition. 
If  the  offer  is  made  before  adjudication,  the  amendment  of  1910  requires  the 
bankrupt  to  file  the  required  schedules,  and  thereupon  the  court  is  required  to 
call  a  meeting  of  the  creditors  for  the  allowance  of  claims,  examination  of  the 
bankrupt,  and  preservations  or  conduct  of  estates,  at  which  meeting  the  judge 
or  referee  shall  preside.  If  the  offer  is  made  after  adjudication  it  may  be  made 
at  the  first  meeting  of  creditors,®^  and  it  may  even  be  oral;  provided  there  has 
been  an  examination  of  the  bankrupt  begun  at  such  meeting.  But  where  there 
has  been  a  reference,  the  offer  and  its  acceptance  should,  in  the  first  instance, 
be  filed  with  the  referee.  It  would  seem  also  that  such  acceptance  by  the 
required  number  of  creditors  can  be  tendered  immediately  after  the  offer. 
This  was  not  so  under  the  former  law.  A  special  meeting  of  creditors,  on  not 
less  than  ten  days'  notice,  was  required  whenever  the  bankrupt  proposed  a 
composition. 

e.  Acceptance  by  oreditors.^^^ — (1)  When  offer  to  be  made. —  But  though 
the  offer  may  be  made,  application  for  its  confirmation  cannot  be  made  pntil 
after  the  offer  has  been  accepted  in  writing  by  a  majority  in  number  of  all 
creditors  whose  claims  have  been  allowed  representing  a  majority  in  amount. 
Claims  can  be  allowed  only  in  the  way  prescribed  "by  the  law.^  It  results, 
therefore,  that,  before  application  can  be  made  for  confirmation,  an  adjudica- 
tion must  be  had,  else  there  can  be  no  allowed  claims.  Thus  is  accomplished 
the  first  wide  gap  between  the  former  and  the  present  law.  There  is  no  statu- 
tory limitation  as  to  time  of  acceptance,  and  it  is  thought  the  consents  of 
creditors  can  be  obtained  at  any  time  after  the  petition  for  bankruptcy  is 
filed,  and,  within  the  usual  limitations  as  to  laches,  even  after  the  year  for 
the  proving  of  claims  has  expired.^  They  could  even  be  obtained  at  the  first 
meeting,  provided  a  majority  in  number  and  amount  were  present. 

(2)  How  ACCEPTANCE  OBTAINED. — Any  paper  containing  an  unqualified 
acceptance  of  the  bankrupt's  offer  and  signed  by  the  creditor  or  a  proxy  duly 
authorized  to  that  end,  will  comply  with  the  statute.  The  usual  method  is  to 
send  printed  forms  oi  acceptance  to  the  creditors.  But  there  must  be  no 
improper  influences  or  false  representations  used  to  secure  signatures,  lest  the 
composition  be  refused  confirmation  on  that  ground.®®  A  creditor  who  has  once 
accepted  cannot,  in  the  absence  of  fraud  or  misrepresentation,  withdraw  his 
acceptance.^® 


such  examination,  shows  that  tlie  words 
"  after  but  not  before  he  has  been  examined 
in  open  court "  were  made  to  mean  that  the 
bankrupt  might  advance  the  time  of  exami- 
nation and  thereaft-er  might  present  at  once 
the  offer  of  composition.  Thuia  the  purpose 
was  plainly  to  shorten  the  time  necessary  in 
ca^es  of  honest  composition,  and  to  do  away 
with  the  necessity  of  waiting  for  adjudica- 
tion, first  meeting,  and  subsecpuent  notice  of 
the  meeting  to  prove  claims  and  of  the  offer 
of  oomiposition.  Hence,  an  offer  of  composi- 
tion and  the  approval  of  certain  creditors, 
may  be  presented  as  soon  as  the  first  meeting 
and  the  examination  of  the  bankrupt  have 
been  completed,  where  notice  that  tne  offer 
would  be  made  and  considered  has  been  given 
to  creditors.  Matter  of  Fox  (D.  0.,  K  Y.), 
34  Am.  B.  R.  812,  222  Fed.  135. 


61.  In  re  Hilborn  (D.  C,  N.  Y.),  4  Am. 
B.  R.  741,  104  Fed.  866. 

To  whom  offer  is  made. —  Where  an  offer 
of  composition  is  made  before  the  year  is  up 
within  which  claims  may  be  proved  it  can 
only  be  interpreted  as  made  at  that  time  to 
all  those  who  are  shown  on  the  schedules. 
Matter  of  Atlantic  Construction  Co.  (D.  C. 
N.  Y.),  35  Am.  B.  R.  838,  228  Fed.  671. 

62.  8ee  also  Am.  B.  R.  Dig.  §§  695-700. 

63.  Compare  Bankr.  Act,  §  56-b,  with  S 
57-d. 

64.  Bankr.  Act,  $  57-n. 

65.  See  "Because  of  Absence  of  Good 
Faith  "  under  this  section,  post, 

66.  In  re  Levy  (D.  C,  Pa.),  6  Am.  B.  R. 
299,  110  Fed.  744. 


§  12-a.] 


Acceptance  ;  Deposit  of  Consideeation. 


319 


(3)  Who  may  accept. —  Only  those  creditors  who  have  proved  their  claims 
before  the  application  to  conform  is  made  are  allowed  to  vote  on  the  acceptance 
of  a  composition,^  A  creditor  whose  right  to  prove  his  claim  is  barred  by  the 
one-year  limitation  has  no  voice  in  a  composition  proceeding.^  Priority  claims 
are  "  allowed ''  like  other  claims,  but,  as  the  cash  to  pay  them  in  full  must  be 
deposited  as  a  condition  precedent,  the  injustice  of  counting  such  claims  is 
apparent.  Secured  claims  will  be  counted  only  to  the  amount  unsecured ;  they 
can  be  "  allowed "  only  to  such  an  amount.*^  Mortgagees  whose  debts  are 
dependent  solely  upon  the  conlingency  of  a  deficiency  arising  upon  foreclosure 
are  neither  necessary  nor  proper  parties  to  a  proposed  composition.^^ 

(4)  How  MANY  MUST  ACCEPT. —  Here  the  present  statute  is  widely  dif- 
ferent from  its  predecessor.  A  majority  only  of  claims  allowed,  constituting  a 
majority  in  amount  of  such  claims,  is  sufficient  for  the  consent  required  by 
this  subsection  ;^^  and  the  assignee  of  a  large  number  of  creditors  will  be  counted 
as  one  creditor  only.^^  An  individual  composition  of  a  bankrupt  partner  of 
a  bankrupt  firm  cannot  be  effected  by  the  consent  of  the  firm  creditors  and 
without  the  consent  of  a  majority  in  number  and  amount  of  his  individual 
creditors,  even  though  the  consenting  majority  of  the  firm  creditors  be  more 
than  a  majority  of  number  and  amount  of  all  creditors,  firm  and  individual.^^ 
A  bankrupt  will  not  be  permitted  to  select  a  time  when  but  few  creditors  have 
proven  their  claims  and  then  present  bis  terms  only  to  creditors  friendly  to 
his  interests.  Indeed,  it  has  been  thought  that  the  phrasing  of  Form  No.  60 
implies  that  a  court  of  bankruptcy  should  notify  creditors  of  a  meeting  at 
which  it  is  proposed  to  offer  a  composition ;  and  such  a  practice  in  cases  where 
but  a  small  number  of  creditors  or  creditors  apparently  controlled  by  the  bank- 
rupt have  proven,  should  usually  be  followed.'' 

f.  Deposit  of  consideration. —  (l)  In  genebal. —  Not  only  must  there  be 
a  requisite  acceptance,  but  the  consideration  of  the  composition  must  have 
been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the  order 
of  the  judge.  That  this  has  been  done  will,  if  the  acceptance  is  filed  in  the 
first  instance  with  the  referee,  usually  be  shown  by  a  certificate  from  the  clerk. 
Whatever  the  nature  of.  the  consideration,  it  should  in  value  be  substantiallv 
as  much  as  the  property  can  reasonably  be  expected  to  yield  to  the  creditors.''^ 


67.  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B. 
R.  178,  96  Fed.  808 ;  Matter  of  Atlantic  Con- 
struction Co.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
.')T4,  228  Fed.  571. 

See  also  Am.  B.  R.  Dig.  §  698. 

Attorney  for  receiver  voting. — ^Where,  after 
the  bankrupt  had  been  thoroughly  examined, 
he  proposed  terms  of  composition  which  to  a 
majority  seemed  best  for  the  creditors,  it  was 
not  improper  for  the  attorney  for  the  re- 
ceiver to  represent  creditors  and  to  vote  in 
favor  of  said  composition  having  secured 
powers  of  attorney  to  that  end.  In  re  Mc- 
Ullan  (D.  C,  N.  Y.),  30  Am.  B.  R.  326, 
204  Fed.  482. 

68.  In  re  French  (D.  C,  Mass.),  25  Am. 
B.  R.  77,  181  Fed.  583. 

69.  In  re  Spades,  Fed.  Cas.  13.196;  In 
re  Scott,  Fed  Cas.  12,619;  In  re  0»Neil,  Fed. 
"aa,  10,528;  In  re  Van  Auken,  Fed.  Cas. 
16,828. 

^70.  Matter  of  Kahn  (D.  C,  N.  Y.),  9  Am. 
B-  R.  107,  121  Fed.  412. 


71.  Matter  of  Goldstein  (D.  C,  Conn.),  32 
Am.  B.  R.  402,  213  Fed.  115;  In  re  Rider 
(D.  C,  N.  Y.),  3  Am.  B.  R.  178,  96  Fed. 
808;  Matter  of  Silverstein  (D.  C,  N.  Y.), 
34  Am.  B.'  R.  479,  225  Fed.  665 ;  See  also 
Am.  B.  R.  Dig.  §  697. 

72.  In  re  Messengill  (D.  C,  N.  Car.),  7 
Am.  B.  R.  669,  113  Fed.  366. 

73.  Matter  of  Uhlman  (D.  C,  N.  Y.),  24 
Am.  B.  R.  755,  180  Fed.  944. 

74.  Compare  In  re  Rider  (D.  C,  N".  Y.), 
3  Am.  B.  R.  178,  96  Fed.  808,  with  In  re 
Hilbom  (D.  C,  N.  Y.),  4  Am.  B.  R.  741,  104 
Fed.  866. 

75.  It  was,  however,  held  under  the  former 
law  that,  since  assets  in  the  hands  of  the 
failing  debtor  were  worth  more  than  in  the 
hands  of  assignees,  the  existence  of  a  reason- 
lible  margin  which  could  be  saved  by  the 
debtor  through  composition  proceedings  was 
immaterial.  In  re  Weber  Furniture  Co.,  Fed. 
Cafi.  17,330  and  17,331;  In  re  Whipple.  Fed. 
Cas.   17,513. 
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(2)  Nature  and  amount  of  consideration. —  Under  the  former  law, 
where  money  was  required  to  he  deposited,  it  was  frequently  held  that  notes 
or  other  evidences  of  indebtedness  could  be  deposited  in  lieu  of  moneyJ* 
Whether  this  can  be  done  under  the  present  law  was  doubted  by  a  previous 
editor  of  this  work.^  However,  the  setting-off  of  the  word  "  consideration/' 
as  applied  to  common  creditors,  against  the  word  "money,"  as  applied  to 
priority  creditors,  is  significant ;  and  the  word  "  paid "  but  little  affects  the 
result.  It  is  not  doubted,  therefore,  that  any  consideration  which  would  have 
been  sufficient  under  the  former  law  will  be  under  this.^®  It  seems  established 
that  the  creditors  may  waive  the  actual  deposit  of  money  required  to  meet  the 
terms  of  the  composition,  where  it  appears  for  the  best  interests  of  the 
creditors  f^  and  this  being  so  it  would  follow  that  notes  or  other  evidences  of 
indebtedness,  postponing  the  payment  of  the  amounts  required,  may  be  depos- 
ited.^ The  considerations  tendered  by  a  bankrupt  should  be  substantially 
equivalent  to  what  his  estate  would  pay,  were  it  fully  administered  in  bank- 
ruptcy,^^ and  must  be  sufficient  to  cover  the  stipulated  percentage  on  all  claims 
of  creditors,  both  those  already  filed  and  also  those  scheduled  by  the  bankrupt 
and  not  filed.®^  Secured  claims,  not  liquidated,  should  not  be  considered  in 
determining  the  amount.^  While  the  section  makes  no  reference  to  taxes,  by 
§  64  they  are  made  preferred  claims,  and  the  bankrupt  must  deposit  a  sufficient 
sum  for  their  payment.^   The  fact  that  a  creditor  has  received  a  preferential 


76.  In  re  Reiman,  Fed.  Cas.  11,673  and 
11,675;  In  re  McNab,  Fed.  Cas.  8,906;  In  re 
Hurst,  Fed.  Cas.  6,925. 

77.  Compare,  however,  careful  review  of 
this  and  kindred  branches  of  the  law  of  com- 
positions in  the  opinion  of  Mr.  Referee  Jud- 
8on,  in  In  re  Eider,  1  N.  B.  N.  483. 

78.  See  also  Bankr.  Act,  §  14-c,  which 
exempts  from  the  effect  of  the  discharge,  fol- 
lowing the  confirmation  of  a  composition, 
"  those  agreed  to  be  paid  by  the  terms  of  the 
composition." 

79.  Kinkead  v.  Bacon  &  Sons  (C.  C.  A., 
6th  Cir. ) ,  36  Am.  B.  R.  390,  230  Fed.  362. 

Waiver  of  deposit. —  Where  attorneys  for 
the  bankrupt,  for  the  trustees  and  peti- 
tioning creditors,  and  for  the  trustee  him- 
self, all  waive  in  writing  the  deposit  in  a 
composition  proceeding  of  a  sum  sufficient  to 
pay  their  fees,  in  order  to  expedite  and  facili- 
tate the  proceeding,  they  may  not  thereafter 
insist  on  payment  out  of  the  estate.  It  seems 
that  if  the  bankrupt  be  benefited  .  by  the 
waiver  he  himself  should  pay  the  attorneys. 
Mattier  of  Frischknedit  (C.  O.  A.,  2d  Cir.), 
34  Am.  B.  R.  530,  223  Fed.  417. 

80.  Notes  on  mortgages. —  In  Matter  of 
Kinnane  Co.  (D.  C,  Ohio),  34  Am.  B.  R. 
119,  217  Fed.  488,  it  was  held  that  a  note 
or  mortgage  was  a  sufficient  consideration 
for  a  composition;  Kinkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  390.  230 
Fed.  362;  Matter  of  Batterman  (C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  695,  231  Fed.  699; 
Compare  In  re  Frear  (D.  C,  N.  Y.),  10  Am. 
B.  R.  199,  120  Fed.  978,  wherein  Judge  Ray 
(N.  D.,  N.  Y.),  refused  to  confirm  a  compo- 
sition where  promises  to  pay  money  or  mer- 
chandise at  a  future  day  had  been  substitut?'' 
for  money. 


81.  Matter  of  Kinnane  Oi>.  (D.  Cy  Ohio), 
33  Am.  B.  R.  243,  217  Fed.  488. 

88.  In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R. 
525;  In  re  Harvey  (D.  C,  Pa.),  16  Am.  B.  R. 
345,  144  Fed.  901;  Matter  of  Atlantic  Con- 
struction Co.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
838,  228  Fed.  671. 

Unscheduled  claims. —  It  may  be  that  the 
bankrupt  will  be  compelled  to  increase  the 
deposit  so  as  to  cover  unscheduled  claims 
proved  after  the  offer  of  composition.  See 
Matter  of  Ennis  (D.  C,  N.  Y.),  25  Am.  B. 
R.  383,  183  Fed.  859. 

Expenses  oa  failure  of  composition. — 
Money  loaned  to  a  bankrupt  and  deposited 
by  him  for  th«  purpose  of  a  composition,  is 
liable,  in  case  the  composition  fails,  for  ex- 
penses reasonably  incurred,  but  not  for  ex- 
penses resulting  from  the  opposition  of  a 
creditor  to  the  composition.  Matter  of 
Wiener  (D.  C,  N.  Y.),  33  Am.  B.  R.  355,  217 
Fed.   173. 

Time  within  which  changes  may  be  proven. 
—  When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  this 
is  not  so  in  a  composition  because  the  divir 
dend  is  necessarily  fixed  by  the  bankrupt 
upon  the  schedules' alone.  Matter  of  Atlantic 
Construction  Co.  (D.  C,  N.  Y.),  36  Am.  B. 
R.  838,  228  Fed.  571. 

88.  In  re  Harvey  (D.  C,  Pa.),  16  Am. 
B.  R.  345,  144  Fed.  901. 

84.  In  re  FIvnn  (D.  C,  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  145;  In  re  Fisher  &  Co. 
(D.  C,  N.  Y.),  14  Am.  B.  R.  366,  135  Fed. 
223. 
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transfer  within  the  four  months'  period  does  not  deprive  him  of  his  rights  as 
a  creditor,  and  the  amoimt  due  on  his  claim  may  be  considered  in  determining 
the  amount  of  the  deposit^ 

(3)  Whei^^  deposit  in  cash  is  necessary.- — Clearly,  sufficient  cash  "to 
pay  all  debts  which  have  priority  and  the  cost  of  the  proceedings  "  must  be 
deposited.^  This  was  not  so  under  the  former  law,  if  there  were  no  appreciable 
assets.*'  There  can  be  no  doubt,  however,  that  now  in  all  cases  this  cash  deposit 
must  be  made.  How  the  "cost  of  the  proceeding"  is  to  be  ascertained  in 
advance  is  a  bit  puzzling.  It  includes  the  referee's,  and,  since  the  amendatory 
act  of  1903,  the  trustee's  commission,  and  the  allowances  to  the  attorneys 
for  the  bankrupt  at  least,  and  may  include  receivers'  and  appraisers'  fees,  and 
allowances  to  the  attorneys  for  petitioning  creditors.  The  only  safe  practice 
would  seem  to  be  to  deposit  such  a  sum  as  will  certainly  be  larger  than  the 
total  of  all  possible  expenses,  allowances,  and  fees.^ 


85.  Matter  of  Ghinaain  ( Ref .,  Mich. ) ,  34 
Am.  B.  R.  818,  in  which  Referee  Joslyn  held 
that  where  preferential  payments  have  been 
made,  creditors  have  the  right  in  determining 
whether  or  not  they  will  accept  a  composi- 
tion offer,  to  take  into  consideration  to  what 
extent  the  bankrupt's  assets  might  be  in- 
creased by  the  recovery  through  the  trustee 
of  such  preferential  payments,  but  when  a 
composition  has  once  been  accepted,  every 
creditor  of  the  bankrupt  has  a  right  to  prove, 
tile  and  have  allowed  any  valid  claim  against 
the  bankrupt  without  reference  to  whether 
or  not  such  creditor  has  received  a  preference 
within  the  meaning  of  the  Bankruptcy  Act. 

86.  In  re  Fisher  &  Co.  (D.  C,  N.  J.),  14 
Am.  B.  R.  366,  135  Fed.  223;  In  re  Fox 
(Ref.,  Ohio),  6  Am.  B.  R.  525;  In  re  Harvey 
(D.  C,  Pa.),  16  Am.  B.  R.  345,  144  Fed. 
901. 

87.  In  re  Chamberlain,  Fed.  Cas.  2,580. 

88.  Interest  on  money  deposited  by  a  bank- 
rupt pursuant  to  ah  offer  in  composition, 
earned  pending  litigation  by  minority  stock- 
hoMers,  «iio>ald  be  returned  to  the  bankrupt. 
Matter  of  Kellev  (D.  C,  Mass.),  35  Am.  B. 
R.  127,  223  Fed?  383. 

Compensation  of  referee. — Where  a  bank- 
rupt upon  application  for  the  confirmation  of 
a  composition  has  filed  with  the  court  cer- 
tain obligations  in  lieu  of  a  portion  of  the 
cash  deposit  required,  and  has  agreed  with 
the  court  to  pay  costs  and  expenses  the  same 
as  if  the  money  were  actually  in  court,  the 
referee  is  entitled  to  the  commissions  under 
section  40  of  the  Bankruptcy  Act,  based  upon 
the  amoimt  paid.  Matter  of  White  &  Co.  (D. 
C,  Ga.),  35  Am.  B.  R.  670,  225  Fed.  796. 

In  the  case  of  Kinkead  v.  Bacon  &  Sons 
(C.  C.  A.,  6th  Cir.),  3^  Am.  B.  R.  390,  230 
Fed.  362,  it  was  held  that  a  referee  is  en- 
titled to  a  commission  of  one-half  of  one 
per  cent  on  the  amount  "to  be  paid  by  the 
Wlarupt  to  creditora "  regairdleee  of  the  fact 
that  payment  was  not  made  directly  by  the 
bankniptcy  court.  The  amoimt  to  be  paid 
"may  include  sums  to  which  certain  note- 
holders were  entitled  by  virtue  of  the  com- 
position  proceedings.''     And   see  Matter  of 

21 


Batterman  (C.  C.  A.,  2d  Cir.),  36  Am.  B.  R. 
695,  231  Fed.  699,  holding  that  where  cash 
depasite  for  the  whole  axnoimt  agreed  tx>  bf 
paid  are  waived  by  the  creditors,  and  a  part 
18  taken  in  notes  to  be  paid  by  third  parties, 
the  referee  is  entitled  to  his  commission  on 
all  claims  actually  paid.  See  also  under  § 
40,  post 

Expense  chargeable  against  funds  on 
failure  of  composition. —  Upon  an  applica- 
tion for  withdrawal  of  a  fund  deposited  by  a 
bankrupt  for  the  purpose  of  composition, 
which  he  had  procured,  from  a  third  person 
after  adjudication,  expenses  incurred  during 
the  pendency  of  the  composition  off'er,  which 
would  not  have  been  incurred  if  the  orders 
of  the  court  previous  to  composition  had  been 
carried  out,  and  if  the  property  had  been  sold 
in  the  usual  manner,  should  be  paid  out  of 
such  fund:  Matter  of  Wiener  (D.  C,  N.  Y.), 
32  Am.  B.  R.  777,  215  Fed.  278. 

Cost  of  proceedinga. —  In  the  case  of  In 
re  Harris  (D.  C,  Tenn.),  9  Am.  B.  R.  20,  117 
Fed.  575,  the  court  said:  "Composition  is 
wholly  a  matter  of  arrangement  by  the  bank- 
rupt and  his  creditors,  and  the  negotiations 
should  always  comprehend  a  disposition  of  all 
the  costs,  with  a  definite  understanding  of 
amounts  and  the  method  of  their  payment. 
If  there  be  an  attorney's  fee  not  waived,  the 
attorney  should  agree  with  the  parties  on 
the  amount,  or  if  disagreed,  application 
should  be  made  to  the  court  to  fix  the  fee, 
and  so  of  the  receiver  or  the  trustee;  and 
with  every  item  not  distinctly  fixed  by  the 
fltatiutes  or  miles  of  practice,  this  should  be 
done,  as  a  preliminary  of  the  composition 
agreement  and  as  a  part  of  it.  When  the 
amounts  are  ascertained,  the  parties  should 
agree  whether  the  costs  come  out  of  the  de- 
posit for  creditors,  or  whether  the  bankrupt 
provides  an  additional  sum  to  meet  costs." 

Counsel  and  referee  fees. —  In  a  case  where 
the  bankrupt,  by  a  mortgage  of  his  wife's 
property,  had  raised  a  siiflScient  amount  to 
off'er  a  composition  of  40  cents  on  the  dol- 
lar, the  attorney  for  the  petitioning  creditors 
was  allowed  $50,  the  attorney  for  the  bank- 
rupt $20,  and  the  referee  was  refused  an  al- 


322 


Compositions,  When  Confikmed. 


[§  12-a. 


(4)  Deposit  of  assets  of  estate. —  Under  the  presetit  law,  title  to  the 
assets  of  the  estate  generally  passes  from  the  bankrupt  before  he  offers  the 
composition;  it  may  even  have  vested  in  a  trustee.  Thus,  where  there  has 
been  a  sale  of  perishable  property  by  an  assignee,  which  is  ratified  by  the 
trustee  and  the  avails  turned  over  to  him.  The  difficulty  is,  however,  more 
theoretical  than  real,  for  the  offer  of  composition  could  provide  for  notes 
payable  on  a  day  certain,  and  on  that  day,  the  composition  having  been  mean- 
while confirmed,  the  court  could  order  the  notes  surrendered  to  the  bankrupt 
in  exchange  for  cash  in  the  hands  of  the  trustee,  and  that  the  latter  be  dis- 
bursed in  place  of  notes.  Section  12-e  has  been  thought  an  insuperable  obstacle 
to  this  practice ;  but,  it  is  suggested  that  a  court  of  bankruptcy  will  not  dismiss 
the  proceeding  until  its  work  is  done,  and  that,  therefore,  the  express  pro- 
visions of  the  former  law,  requiring  the  enforcement  of  the  composition  by  the 
court,  by  implication  at  least,  still  survive.  ®®  The  opposite  view  would,  in 
the  nature  of  things,  make  compositions  impossible,  save  through  a  loan  on  the 
security  of  property  to  which  the  bankrupt  has  not  title.  In  effect,  it  would 
render  a  beneficent  and  wise  system  of  arrangement  between  the  debtor  and 
his  creditors  but  an  exasperating  iUusion.  It  can  safely  be  asserted,  then,  that, 
even  under  the  present  law,  the  assets  of  the  bankrupt,  after  the  same  are 
vested  in  the  trustee,  can  be  used  'by  him,  if  not  by  direct  deposit,  at  least 
by  indirection,  to  accomplish  a  composition.^ 

g.  Practice  before  conflrmation. —  (l)  In  general. —  Much  that  has  gone 
before  indicates  the  steps  in  composition  proceedings  up  to  the  application 
for  confirmation. 

(2)  "  Examined." —  This  does  not  necessarily  mean  that  the  examination 
of  the  bankrupt  must  be  completed,  but  that  there  must  have  been  a  sufficient 
examination.  If  creditors  so  desire,  the  judge  or  referee  will,  in  proper 
cases,  adjourn  the  meeting  to  permit  an  extended  examination,  before  allowing 
the  offer  to  be  made.  If  there  is  no  meeting  pending,  and  there  has  been 
no  previous  examination,  one  must  be  called  for  the  pUrpose  of  examination, 
and  the  r^ular  procedure  to  that  end  must  be  observed.®^ 

(3)  Ascertaining  whether  a  majority  has  consented. —  This  seems 
to  be  the  duty  of  the  referee,  where  the  case  has  been  referred.  Only  those 
creditors  may  accept  a  composition  who  could  vote  for  trustee.     This  excludes, 


lowance  as  special  master  in  the  composition 
proceedings  where  he  was  weU  paid  in  the 
bankruptcy  proceedings,  his  fees  amounting 
to  $40.  In  re  Talton  (D.  C,  N.  Car.),  14 
Am.  B.  R.  617,  137  Fed.  178. 

Costs  of  attorney  of  bankrupt. — ^An  appli- 
cation to  confirm  a  composition  made  by  an 
involuntary  bankrupt  is  no  part  of  the  ad- 
ministration of  the  estate,  so  as  to  authorize 
the  payment  under  section  64  { 3 )  of  the  bank- 
ruptcy act  of  a  claim  for  the  fees  and  dis- 
bursements of  an  attorney  employed  by  bank- 
rupt upon  the  contest  of  such  an  application. 
In  re  Fogarty   (C.  C.  A.,  8th  Cir.),  26  Am. 

B.  R.  568,  187  Fed.  773. 

89.  See  In  re  Fox  (Ref.,  Ohio),  6  Am.  B. 
R.  525. 

90.  But  see,  as  tending  to  disapprove  of 
the  statement  in  the  text.  In  re  Frear   (D. 

C,  N.  Y.),  10  Am.  B.  R.  199,  120  Fed.  978. 
Proceeds  of  bond  by  private  banker  to 


people. —  Under  section  25  of  the  General 
Business  Law  of  the  State  of  New  York  pro- 
viding that  private  bankers  shall  give  a  bond 
to  the  People  and  that  "in  the  event  of  the 
insolvency  or  bankruptcy  of  the  applicant, 
upon  the  payment  of  the  full  amount  of  such 
bond  to  the  assignee,  receiver  or  trustee  of 
the  applicant,  as  the  case  may  require,  for 
the  benefit  of  the  persons  making  such  de- 
posits and  of  such  persons  as  shall  deliver 
money  to  the  applicant  for  transmission  to 
another,"  moneys,  paid  under  a  bond  upon 
the  bankruptcy  of  an  applicant,  may  be  used 
by  his  trustee  for  the  purpose  of  increas- 
ing the  estate  or  saving  assets  for  the  bene- 
fit of  the  depositors,  but  cannot  be  used  in 
carrying  out  a  composition  agreement.  Matter 
of  Deutsche  Brothers  (D.  C,  N.  YJ,  33  Am. 
B.  R.  858,  220  Fed.  532. 

91.  For  instance,  notice  must  be  given,  see 
Bankr.  Act,  §  58-&(l). 
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besides  priority  creditors  and  secured  creditors  to  the  amount  of  their  securi- 
ties,*^  preferred  creditors  also,  for  the  reason  that  their  claims^  if  presented,  will 
not  be  allowed  unless  accompanied  by  a  surrender.®* 

(4)  Reporting  to  the  judge. —  Only  the  judge  has  power  to  confirm  a 
composition.®*  If  the  offer  and  acceptance  are  made  aJfter  reference,  the 
referee  will  arrest  the  proceedings  and  report  the  proposed  composition  to 
the  judge.  This  may  be  done  by  handing  up  a  transcript  of  his  record-book, 
showing  (1)  the  filing  of  the  debtor's  schedules,  (2)  his  examination,  (3) 
his  offer,  (4)  its  acceptance  by  the  required  majority  in  number  and  amount 
of  claims  allowed,  (5;  the  consideration  to  be  deposited,  and  (6)  a  list  of 
creditors  and  their  addresses,  the  referee  meanwhile,  however,  keeping  the 
meeting  of  creditors  alive  by  repeated  continuances,  so  as  to  permit  a  prompt 
resumption  of  administration  in  case  the  proposed  composition  is  not  confirmed. 
If  it  is,  the  referee  has  no  other  duty,  save  subsequently,  to  report  the  case 
closed.    The  proper  practice  is  detailed  in  the  "  Supplementary  Forms,"  post.^ 


v.     CONFIRMING  OR  REJECTING    COMPOSITION.^^ 

a.  Who  may  oppose  compositioii. —  Creditors  may  oppose  a  composition 
irrespective  of  the  number  or  amount  of  their  claims.*^  The  assignee  of  an 
original  claim  against  a  bankrupt  is  entitled  to  object  to  the  confirmation  of  a 
composition.*® 

b.  Objections  to  confirmation. —  (1)  In  general. —  The  objection  that  the 
composition  is  not  offered  in  accordance  with  the  law  (as  where  it  is  asserted 
that  a  majority  in  number  and  amount  has  not  consented),  which  was  a 
statutory  objection  under  the  former  law,  should  probably  now  be  taken 
specially;  and,  in  that  event,  opportunity  to  correct  the  error  will  probably 
be  given.  It  seems  that  only  grounds  which  can  he  allied  in  the  formal  written 
objections  are  those  stated  in  suhsection  d.^  The  court  is  only  concerned  with 
the  bankrupt  estate ;  it  has  nothing  to  do  with  that  part  of  the  agreement  which 
provides  for  raising  funds  which  do  not  come  out  of  the  estate.^*^ 

(2)  Because  against  the  best  interests  of  the  cbeditobs. —  This  was 
an  objection  under  the  former  law  and  useful  precedents  will  be  found  in  the 
reported  cases.  The  English  rule  seems  to  he  that,  unless  fraud  is  shown,  the 
decision  of  the  creditors  will  he  final. ^^  That  this  is  not  the  rule  in  this 
country  is  emphasized  by  the  requirement  of  the  present  statute  that  the  judge 
must  be  "  satisfied."  The  court  should  confirm,  "  if  satisfied  "  that  the  composi- 
tion does  not  run  counter  to  any  of  the  three  conditions  named  in  §  12-d.^^  If, 
however,  the  composition  proceedings  are  not  in  accordance  with  the  provisions 
of  the  bankruptcy  act,  if  they  are  irregular,  the  court  cannot  confirm. ^^   The 

91  See  p.  319,  ante.  And  compare  In  re 
Scott,  Fed.  Caa.  12,619. 

83.  Bankr.  Act,  §§  57-g  and  60-b. 

91  Matter  of  Sonnabend  (Ref.,  Mass.),  18 
Am.  B.  R.  117;  In  re  Bloodworth-Stembridge 
Co.  (D.  C,  Ga.),  24  Am.  B.  R.  156,  178  Fed, 
372. 

95.  See  Supplementary  Forms,  post,  and 
Hanu-  and  Alexander's  Bankruptcy  Forms, 
(2d  Ed.),  No.   290-310. 

96.  See  also  Am.  B.  B.  Dig.  f  §  702-712. 

97.  Matter  of  Rivkin  (D.  C,  CJonn.),  33 
Am.  B.  R.  170,  216  Fed.  218.  See  also  Am. 
B.  R.  Dig.  §  704. 


98.  In  re  Comstock  (D.  C,  R.  I.),  19  Am. 
B.  R.  65,  154  Fed.  747. 

99.  In  re  Rfudwick  (D.  C,  Mass.),  2  Am. 
B.  R.  114i  93  Fed.  787. 

100.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 
B.  R.  131,  166  Fed.  693. 

101.  Adler  v.  Jones  (C.  C.  A.,  6th  Cir.), 
6  Am.  B.  R.  246,  109  Fed.  967.  See  Ex  parte 
Jewett,  Fed.  Caa.  7,303;  In  re  Morris,  Fed. 
Cas.  9,824i 

lOa.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 
34  Am.  B.  R.  119,  221  Fed.  762. 

108.  Matter  of  Kinnane  Co.  (D.  C",  Ohio), 
34  Am.  B.  R.  119,  221  Fed.  762. 
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point  usually  made  is  that  the  offer  is  less  than  would  be  realized  on  a  sale  of 
the  assets  in  bankruptcy.  It  is  the  duty  of  the  court  to  investigate  the  facts, 
independently  of  any  agreement  or  composition  the  creditors  may  have  made.**** 
In  deciding  whether  the  composition  should  be  approved  or  rejected  the  sum 
offered  should  be  compared  with  what  the  creditors  would  receive  through 
the  trastee  and  not  with  what  the  debtor  might  be  able  to  pay  them.  In  the 
absence  of  fraud  and  concealment,  the  question  for  the  court  is  not  whether 
the  debtor  might  have  offered  more,  but  whether  his  estate  will  pay  more  in 
bankruptcy.*^  The  mere  fact  that  an  estate  will,  on  full  administration,  pay 
more  than  the  offer  in  composition,  is  not  sufficient  cause  for  refusing  confirma- 
tion; if  the  amount  offered  is  very  considerably  less  than  the  amoimt  which 
might  be  expected  reasonably  to  be  realized  from  administration,  the  com- 
position is  not  for  the  best  interests  of  the  creditors  and  should  not  be 
approved.*^  The  approval  of  the  majority  of  the  creditors  is  evidence,  prima 
facie,  that  the  composition  is  for  the  best  interests  of  the  creditors  and  the 
burden  ia  upon  those  who  attach  it  to  show  the  contrary. ^^  There  must  be 
a  positive  showing  to  rebut  the  presumption  that  the  action  of  the  majority  is 
for  the  interest  of  all;*^  yet  any  gross  discrepancy  between  the  offer  and  the 
amount  to  be  reasonably  expected  from  the  sale  of  the  assets  will  justify  a 
refusal  to  confirm;*^  but  where  the  difference  is  but  slight  and  necessarily 
problematical,  the  composition  should  be  confirmed.**^  A  hona  fide  offer  of  a 
substantially  larger  sum  for  the  assets  than  the  bankrupt,  through  the  com- 
position, is  willing  to  pay,  would  seem  sufficient  to  warrant  a  rejection  of  the 
composition.     That  part  of  a  composition  agreement  which  provides  for  a 


104.  In  re  Waynesboro  Drug  On.  (D.  C, 
Ga.),  19  Am.  B.  R.  487,  157  Fed.  101. 

105.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 
33  Am.  B.  R.  243,  217  Fed.  488. 

Detenniziatioii  of  question. —  In  Ex  parte 
Jewett,  2  Low.  393,  Fed.  Caa.  7,303,  Judge 
Lowell  said :  "In  tlie  absence  of  fraud  and 
concealment,  the  question  for  the  court  seems 
to  be,  not  whether  the  debtor  might  have 
offered  more,  but  whether  his  estate  wouli 
pay  more  in  bankruptcy."  Cited  in  In  re 
Hoxie  (D.  C,  Me.),  25"  Am.  B.  R.  32,  34, 
180  Fed.  508.  See  also  Adler  v.  Jones  (C. 
C.  A.,  ethCir.),  6  Am.  B.  R.  245,  109  Fed. 
967,  48  €.  C.  A.  761;  United  States  ex  rel. 
Adler  v.  Hammond  (jC.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  736,  104  Fed.  862,  44  O.  C.  A.  229; 
In  re  Waynesboro  Drug  Co.  (D.  C,  Ga.),  19 
Am.  B.  R.  487,  157  Fed.  101;  Matter  of 
Dozier  Grocery  Go.  (D.  C,  Ala.),  37  Am. 
B.  R.-  633,  234  Fed.  169. 

106.  Matter  of  Spiller  (D.  C,  Mass.),  36 
Am.  B.  R.  399,  230  Fed.  490. 

107.  City  Nat.  Bank  v.  Doolittle  (C.  C.  A., 
5tih  Cir.),  6  Am.  B.  R.  736,  107  Fed.  236; 
In  re  Hoxie  (D.  C,  Me.),  25  Am.  B.  R.  32, 
180  Fed.  508;  In  re  Waynesboro  Drug  Co. 
(D.  C,  Ga.),  19  Am.  B.  R.  487,  157  Fed. 
101;  In  re  Barde  &  Levitt  (D.  C,  Ore.),  31 
Am.  B.  R.  161,  207  Fed.  654;  Matter  of 
Goldstein  (D.  C,  Conn.),  32  Am.  B.  R.  402, 
213  Fed.  115;  Matter  of  Rivkin  (D.  C, 
Conn.),  33  Am.  B.  R.  170,  216  Fed.  218; 
Matter  of  Kinnane  Co.  (D.  C.,  Ohio),  33  Am. 
B.  R.  243,  217  Fed.  488;   JEatter  of  Spiller 


(D.  C,  Mass.),  36  Am.  B.  R.  399,  230  Fed. 
190.     See  also  Am.  B.R.  Dig.  §  706. 

Best  interest  of  all —  '*A  composition  must 
appear  to  be  for  the  best  interest  of  all 
credi'toTs  and  iK>t  merely  for  the  best  in- 
terest of  certain  ones  of  a  certain  class." 
Matter  of  Kinnane  Co.  (D.  C.,  Ohio),  34  Am, 
B.  R.  119,  221   Fed.  762. 

108.  In  re  Weber  Furniture  Co.,  Fed.  Cas. 
17,330  and  17,331;  In  re  Greenbaum,  Fed. 
Cas.  5,769. 

Vague  and  general  objections. —  Where  a 
bankruptcy  proceeding  has  been  delayed  for 
more  than  five  years  without  accomplishing 
anything,  and  specifications  of  objection  to  a 
composition  are  vague  and  general  in  char- 
acter, and  only  one  creditor  out  of  a  hundred 
objects  to  the  composition,  a  confirmation 
should  be  ordered.  Matter  of  Solowav  & 
Katz  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  R.  257, 
234  Fed.  67. 

109.  In  re  Whipple,  Fed.  Cas.  17,513;  Ex 
parte  Williams,  10  L.  R.  Eq.  C.  55;  Adler 
V.  Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R. 
245,  109  Fed.  967;  In  re  Waynesboro  Drug 
Co.  (D.  C,  Ga.),  19  Am.  B.  R.  487,  157  Fed. 
101;  In  re  Hoxie  (D.  0.,  Me.),  25  Am.  B.  R. 
32,  180  Fed.  508. 

110.  In  re  Arrington  Co.  (D.  C,  Va.),  8 
Am.  B.  R.  64,  113  Fed.  498,  and  in  In  re 
Criterion  Watch,  etc.,  Co.  (Ref.,  N.  Y.),  8 
Am.  B.  R.  206;  BoUes  v.  Kelley  (C.  C.  A.. 
lat  Cir.),  34  Am.  B.  R.  704,  222  Fed.  63; 
Matter  of  Spiller  (D.  C,  Mass.),  36  Am. 
B.  TU  399,  230  Fed.  490. 
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provisional  order  of  adjudication  will  not  be  approved^^^    In  the  nature  of 
thingBy  each  case  must  turn  on  its  own  facts. 

(3)  Because  of  commission  of  acts  or  failure  to  perform  duties 
\¥HiCfi  would  bar  a  discharge.- —  This  objection  was  not  available  under 
the  former  law.  But  since  the  confirmation  of  a  composition  discharges  the 
bankrupt,^^  it  is  reasonable  that  the  same  grounds  which  prevent  a  discharge 
on  a  direct  petition  should  also  prevent  a  discharge  on  an  application  for 
confirmation  of  a  composition.^^^  The  intention  clearly  is  to  prevent  one  who 
cannot  get  a  discharge  from  securing  its  equivalent  through  a  composition.^^^ 
If  a  bankrupt  has  committed  an  offense  available  as  an  objection  to  his  dis- 
charge the  court  will  refuse  to  confirm  the  proposed  composition  without  regard 
to  the  interests  of  the  creditors,  and  the  fact  that  but  one  creditor  objects  is  of 
no  importance/^^  as  where  it  appears  that  the  bankrupt  has  failed  to  keep  books 
from  which  his  true  financial  condition  might  be  ascertained,^^^  or  where  it 
appears  that  the  bankrupt  by  a  materially  false  financial  statement  in  writing 
obtained  property  from  the  objecting  creditor,  "  or  where  partners  take  all 
the  money  available  from  the  firm's  assets  immediately  before  the  appointment 
of  a  recjeiver  in  a  State  court  with  the  intent  to  hinder,  delay  and  defraud 
creditors.^®  But  a  preferential  payment  on  an  existing  indebtedness  does  not 
necessarily  constitute  a  fraudulent  conveyance  so  as  to  bar  the  confirmation  of 


111.  In  re  Linderman  (D.  C,  Pa.),  22  Am. 
B.  R.  131,  166  Fed.  508. 

112.  Bankr.  Act,  $  14-c. 

113.  In  re  Comgtook  (D.  C,  R  I.),  19  Am. 
B.  R.  65,  154  Fed.  747;  Matter  of  Burman 
and  Wemng  (D.  C,  Mafi&),  32  Am.  B.  R. 
62,  210  Fed.  512. 

114.  This  proposition  was  quoted  with  ap- 
proval in  In  re  Comstock  (D.  C,  R.  I.),  19 
Am.  B.  R.  66,  154  Fed.  747 ;  Matter  of  Gold- 
stein (D.  C,  Conn.),  32  Am.  B.  R.  402,  213 
Fed.  115. 

lis.  In  re  Godwin  (D.  C,  Pa.),  10  Am. 
B.  R.  252,  122  Fed.  111. 

116.  In  re  Olman  (B.  C,  Ohio),  13  Am.  B. 
R.  395,  134  Fed.  681;  In  re  Godwin  (D.  C, 
Pa.),  10  Am.  B.  R.  252,  122  Fed.  Ill;  In  re 
Barde  &  Levitt  (D.  C,  Ore.),  31  Am.  B.  R. 
161,  207  Fed.  654;  In  re  Wilson  (D.  C,  Pa.), 
5  Am.  B.  R.  849,  107  Fed.  83. 

Faflure  to  keep  books  of  account. —  Where 
a  bankrupt,  whose  sales  were  for  cash,  kept 
a  merchfuidise  ledger  showing  his  purchases 
on  credit,  which  were  his  most  important 
transactions,  but  kept  no  other  books,  except 
his  check-book  and  pass-book,  the  court 
should  not  refuse  to  confirm  a  composition, 
although  no  record  was  kept  by  the  bankrupt 
of  loans  to  friends  and  relatives.  Matter  of 
Silberstein  (D.  C,  N.  Y.),  34  Am.  B.  R.  479, 
225  Fed.  665. 

117.  In  re  Griffin  (D.  C,  Ga.),  25  Am.  B. 
R.  206,  180  Fed.  792,  wherein  it  appeared 
that  the  bankrupt  had  claimed  to  own  a 
house  which,  in  fact,  was  .the  property  of  his 
wife. 

False  statement  to  commercial  usency  for 
pmpose  of  rating. —  The  confirmation  of  a 
eomposition  should  not  be  refused  upon  the 
groimd  that  the  banknutt  had  made  a  false 
statement  in  writing  of  his  financial  condi- 


tion, where  it  appears  that  the  statement  was 
made  a  long  time  previous  for  the  purpose 
of  securing  a  rating  from  a  commercial 
agency  and  not  for  the  specific  purpose  of 
obtaining  credit  on  any  particular  sale,  and 
sales  were  made  under  circumstances  where 
inquiry  of  the  bankrupt  himself  was  pos- 
sible. Matter  of  Witman  (D.  C,  N.  Y.), 
32  Am.  B.  R.  780,  215  Fed.  286. 

False  statement  to  procure  credit. —  Where 
a  debtor,  who  had  credit  with  a  trust  com- 
pany not  exceeding  $1,000,  rendered  a  fin- 
ancial statement  to  it  in  order  to  increase 
his  credit,  and  stipulated  that  such  state- 
ment should  be  considered  as  continuing  in 
force  until  the  company  was  notified  to  the 
contrary,  and  the  officers  of  the  company  tes- 
tified that  they  were  not  notified  of  any 
changes  in  the  financial  condition  of  the 
debtor,  and  relied  upon  his  statement,  which 
was  false,  in  all  subsequent  transactions  with 
him,  and  at  the  time  of  the  debtor's  bank- 
ruptcy he  owed  the  company  only  $500,  an 
obiection  by  the  company  to  the  bankrupt's 
oner  of  composition  must  be  sustained.  Mat- 
ter of  Levenson  (D.  C,  Mass.),  35  Am.  B.  R. 
260,  223  Fed.  874. 

Where  a  statement  of  assets  made  by 
a  bankrupt  a  year  prior  to  his  adjudication 
is  not  shown  to  have  been  materially  false, 
and  to  have  been  made  to  obtain  credit,  a 
composition  consented  to  by  all  the  creditors, 
except  the  objecting  creditor,  who  had  once 
consented,  will  be  approved,  it  not  appearing 
that  the  interests  of  the  creditors  would  be 
advanced  by  a  refusal  to  confirm.  In  re 
Seligman  (D.  C,  N.  Y.),  20  Am.  B.  R.  774, 
163  Fed.  549.  See  also  In  re  Griffin  (D.  C, 
X.  Y.),  20  Am.  B.  R.  774,  163  Fed.  549. 

118.  Matter  of  Burman  and  Welling  (D. 
C,  Mass.),  32  Am.  B«  R.  62,  210  Fed.  512. 
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a  composition.^^  The  new  objections  to  discharges'^  will  make  this  subsection 
more  valuable.  It  is  thought  that  the  provision  that  a  petition  for  a  discharge 
cannot  be  filed  after  a  year  subsequent  to  the  adjudication  does  not  apply  to 
compositions.  A  composition  has  primarily  to  do  with  administration,  and 
that  may,  from  one  cause^or  another,  be  delayed  for  years.  For  available 
objections  to  a  discharge,  see  under  sections  fourteen  and  twenty-nine  of  this 
work. 

(4)  Because^  of  absence  of  good  faith. —  Where  the  entird'  course  of 
conduct  of  a  bankrupt  is  consistent  only  with  an  intent  to  keep  his  creditors 
and  his  trustee  in  ignorance,  and  to  defraud  them  by  a  concealment  of  his 
assets,  the  court  cannot  confirm  a  composition.^^^  Fraud  is  sufficient  to  warrant 
a  refusal  to  confirm,'^  but  it  must  be  fraud  connected  with  the  offer  or 
acceptance  of  the  composition.  Cases  cited  under  the  succeeding  section  will 
also  be  found  in  point.  Fraud  on  the  part  of  a  single  creditor  is  sufficient,"^ 
as  where  a  creditor  proves  a  false  claim."*  The  giving  of  money  to  induce 
a  creditor  to  sign  vitiates  the  composition,"^  and,  if  it  is  extorted  by  the 
creditor,  is  a  crime  also."®  Any  secret  advantage  given  one  creditor  over  his 
fellows  accomplishes  the  same  result. "^-  Where  it  clearly  appears  that  prefer- 
ential payments  have  been  made,  which,  if  recovered,  would  result  in  a  greater 
percentage  than  that  obtained  by  the  composition,  such  composition  should 
not  be  affirmed."®  Purchasing  claims  for  the  purpose  of  using  them  to 
accomplish  a  composition  is  not  necessarily  fraudulent,  but  will  be^  so  held 
unless  an  honest  motive  appears."®  Improperly  inducing  a  creditor  to  with- 
draw has  the  same  effect  as  improperly  persuading  him  to  join  in  the  com- 
position. The  good  faith  of  both  debtor  and  creditors  must  be  of  the  highest 
order. 

0.  Withdrawal  of  objections. —  Where  specifications  of  objections  to  the  con- 
firmation of  a  composition  are  withdrawn,  the  proposed  composition  will  not 
be  confirmed  until  after  a  hearing  before  the  referee  to  inquire  whether  the 
creditors  who  withdrew  their  objections  were  related  to  the  bankrupt,  whether 
objections  were  well  founded,  and  what  grounds  there  are  for  believing  that 
the  composition  will  be  for  the  best  interests  of  the  creditors."^  Objections  to 
an  offer  in  composition  cannot  be  withdrawn  after  they  have  been  sustained, 
under  an  agreement  by  which  the  objecting  creditor  received,  directly  or 
indirectly,  a  larger  amount  on  its  claim  than  other  creditors  of  the  same 
class.  ^^^ 


119.  Matter  of  Rivkin  (D.  C,  Conn.),  33 
Am.  B.  R.  170,  216  Fed.  218. 

laO.  Bankr.  Act,  |  14.b  (3)   (4)    (6)    (6). 

121.  In  re  Comstock  (D.  C,  R.  I.),  19  Am. 
B.  R.  65,  154  Fed.  747. 

The  assigneee  of  an  original  claim  against 
a  bankrupt  is  entitled  to  object  to  the  con- 
firmation of  a  composition  upon  the  ground 
of  a  fraudulent  concealment  and  disposal  of 
assets,  and  that  the  claim  was  bought  for 
the  purpose  of  forcing  a  settlement  or  dis- 
oontmuance  of  a  0uit  hy  ilie  trustee  against 
another  person,  by  threats  of  opposition  to 
the  confirmation,  is  immaterial.  In  re  Com- 
stodc  (D.  O.,  R.  I.),  19  Am.  B.  R.  66,  154 
Fed.  747. 

188.  Bankr.  Act,  §  13. 

183.  Tn  re  Sawyer,  Fed.  Oas.  12,395;  In  re 
Whiting,  Fed.  Cas.  17,680. 


184.  Compare  Bankr.  Act,   §   29-b    (3). 

185.  In  re  Sawyer,  Fed.  Cas.  12,395. 

186.  Bankr.  Act,  §  29-b   (5). 

187.  In  re  Jacobs,  Fed.  Cas.  7,159;  Bean 
V.  Am«indc,  Fed.  Gas.  1,167,  on  «uppeal  s.  a 
Bean  v.  Amsinck,  10  Blatchf.  361;  Bean  v. 
Brookmire,  Fed.  Cas.  1,170;  Citizens  Na- 
tional Bank  v.  Kem^,  59  Ind.  App.  96,  36 
Am.  B.  R.  574,  108  N.  E.  139. 

188.  In  re  McLellan  (D.  C,  N.  Y.),  30 
Am.  B.  R.  325,  204  Fed.  482. 

189.  In  re  Sawyer,  Fed.  Cas.  12,395. 

130.  In  re  Levy  (D.  €.,  Maee.),  22  .Am. 
B.  R.  769,  172  Fed.  780. 

131.  Inducement  to  withdraw  objections. — 
The  court  will  not  permit  objections  to  an 
offer  in  composition  which  have  been  heard 
and  sustained  to  be  withdrawn  after  the  de- 
cision, under  any  agreement  or  transaction 
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d.  Effect  of  fraud  on  a  compodtion  already  oonfirmed. —  Not  only  may  the 
composition  be  objected  to,  but  if  obtained  by  fraud,  it  is  void  and  unen- 
forceable, and  the  consideration  may  be  recovered.^**  It  would  seem,  however  — 
a  certified  copy  of  the  order  confirming  a  composition  being  evidence  of  the 
jurisdiction  of  the  court,  the  regularity  of  the  proceedings  and  the  fact  that 
the  order  waa  made,^^^  that  a  composition  if  attacked  for  fraud  must  be  so 
attacked  in  a  court  of  bankruptcy.  It  must  appear  that  there  was  actual  fraud, 
and  not  mere  suspicion  of  it,  to  justify  setting  aside  a  composition  which  has 
been  confirmed.^** 

e.  Practice.—-  The  practice,  from  the  time  the  referee's  report  reaches  the 
judge,  is  identical  with  that  on  contested  applications  for  discharge,^^*^  except 
perhaps,  as  modified  by  subsection  c  "  parties  in  interest "  is  a  broader  term 
than  "  creditors."  The  same  phrase  is  used  in  §  14-b.  It  is  difficult  to  sup- 
pose a  case  when  it  will  include  others  than  those  persons  who  have  proved  or 
may  prove  their  claims.  Ordinarily,  after  the  time  to  enter  appearances  has 
expired,  and  there  are  none  and  no  objections,  there  is  a  reference  in  any 
event  to  the  referee  in  charge,  as  special  master,^^  it  being  the  duty  of  the  court 
to  satisfy  itself  as  to  the  three  facts  set  out  in  subsection  d}^^  In  this  the 
practice  differs  from  that  on  discharges.  When  objections  are  filed,  there 
must  be  a  hearing,  and  the  same  reference  to  a  special  master  is  customary. 
The  date  and  place  fixed  for  the  hearing  must  be  convenient,  but  the  former 
is  usually  set  after  conference  with  the  respective  attorneys.  Where  the  speci- 
fications of  objections  to  the  confirmation  of  a  composition  are  meritorious 
they  may  be  amended  to  conform  to  the  proof.  ^^  The  court  may  allow  costs 
in  its  discretion.  A  bankrupt,  after  composition,  including  payment  of  all 
costs,  has  been  confirmed,  must  pay  his  attorney  in  the  matter.  ^*^ 


by  which  the  objecting  creditor  received, 
directly  or  indirectly,  a  larger  amount  on 
its  daim  than  other  creditors  of  the  same 
class.  Matter  of  Levinson  (D.  C,  Mass.), 
35  Am.  B.  R.  260,  223  Fed.  874. 

13a.  Bean  v.  Amslnck,  Fed.  Cas.  1,167. 
See  also  f  13  of  this  work. 

138.  Bankr.  Act,  {  21 -f. 

134.  Union  Furniture  Oo.  v.  Walker-Oooley 
Furniture  Co.  (D.  C,  Ga.),  31  Am.  B.  R. 
73,  206  Fed.  217,  holding  that  a  composition 
duly  confirmed  hy  the  court  will  not  be  set 
aside  on  the  ground  of  fraudulent  representa- 
tions where  it  appears  that  the  bankrupt  dis- 
closed fully  the  ^ent  of  his  assets,  and  that 
the  creditors  with  knowledge  of  the  sklleged 
fraud  accepted  the  composition. 

Agreement  by  trustee  to  guarantee  divi- 
iend,— An  agreement  by  a  trustee  in  bank- 
ruptcy, whereby,  without  the  knowledge  of 
other  creditors,  he  personally  guarantees  to 
one  creditor  the  payment  of  a  certain  divi- 
dend, in  order  to  induce  such  creditor  to  sign 
a  cotopoBitioii  agreement,  constitutes  a  secret 
preference  to  such  creditor,  and,  although  it 
doea  not  render  void  the  composition,  it  is 
void,  itself,  as  being  against  public  policy. 
Ja«ohe  y.  Siff,  74  N.  Y.  Misc.  68,  27  Am. 
B.  K  189,  131  N.  Y.  Supp.  666. 

135.  See  discussion  under  Section  Fourteen 
of  this  work.    8ee  also  Am.  B.  R,  Dig.  i  707. 

186.  Note  General  Orders  XII (3)  and 
XXXn  and  S  38-a(4). 


187.  In   re  Levy    (D.   C,  Mass.),  22  Am. 

B.  R.  769,  172  Fed.  780. 

138.  Matter  of  Burman  and  Welling   (D. 

C,  Mass.),  32  Am.  B.  R.  62,  210  Fed.  612. 

139.  In  re  Martin  (D.  C,  N.  Y.),  18  Am. 
B.  R.  260,  162  Fed.  682.  See  aleo  Am.  B.  R. 
Dig.  i  711. 

Allowances  to  attorney  of  bankrupt. —  In 
the  case  of  In  re  Fogarty  (C.  C.  A.,  8th  Cir.) , 
26  Am.  B.  R.  568,  187  Fed.  773,  the  court 
said:  "If,  because  the  professional  services 
in  this  case  were  rendered  in  the  bankruptcy 
court  —  in  the  administration  of  the  bank- 
ruptcy law  —  the  attorney's  fees  are  there- 
fore costs  of  administration  within  the  mean- 
ing of  section  64,  nevertheless  such  fees  are 
not  payable  from  the  estate  unless  the  serv- 
ices were  rendered  to  the  bankrupt  while  he 
was  in  the  performance  of  some  duty  pre- 
scribed by  the  fl^.  No  duty  was  laid  upon 
him  to  try  to  settle  the  case  and  get  back  his 
profperty.  That  was  a  privilege,  not  a  duty. 
If  it  be  said  that  an  application  for  a  dis- 
charge is  likewise  merely  a  privilege,  that 
the  bankrupt's  costs  in  connection  with  the 
hearing  upon  his  application  for  a  discharge 
are  payable  froni  the  estate,  that  the  con- 
firmation of  a  composition  is  equivalent  to  a 
discharge,  and  that  therefore  his  costs  in 
connection  with  the  prosecution  of  his  com- 
position offer  should  also  be  payable  from 
the  estate,  we  think  the  following  considera- 
tions are  a  sufficient  answer.    Attendance  in 
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VI.     DISTRIBUTION  IN  COMPOSITION. 

a.  In  general. —  Subsection  e  provides  that  "  upon  the  confirmation  of  a 
composition,  the  consideration  shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed."  It  will  be  noticed  that  the  judge  is  to  direct  as  to 
the  maimer  of  distribution,  and  the  referee  has  no  jurisdiction  unless  delegated 
to  him  by  the  judge. ^^ 

b.  Practice. —  The  law  is  silent  as  to  the  practice  on  distribution.  The 
consideration  has  been  deposited  "  in  such  place  as  shall  be  designated  by  the 
judge."  ^*^  It  can  only  be  distributed  "  by  check  or  warrant,  signed  by  the 
clerk  of  the  court,  or  by  a  trustee,  and  countersigned  by  the  judge  of  the  court, 
or  by  a  referee  designated  for  that  purpose,  or  by  the  clerk  or  his  assistant 
under  an  order  made  by  the  judge."  ^^  But  the  distribution  may  be  made 
"as  the  judge. shall  direct."  Form  No.  63  seems  to  imply  that  it  shall  be 
made  by  the  clerk,  and  this  practice,  amplified  by  district  rules,  has  been 
generally  adopted.  At  the  same  time,  a  convenient  method  is  to  make  the 
referee  in  charge  a  distributing  agent  to  the  extent  of  performing  the  clerical 
work  required;  ^^  the  checks,  however,  to  be  signed  by  the  clerk.  Otherwise, 
the  referee  should  furnish  the  clerk  with  a  list  of  claims  allowed,  specifying  the 
names,  amounts,  addressee,  and  the  like.^*^  As  to  the  proof  of  claims  the 
course  of  proceeding  is  the  same  whether  there  be  composition,  or  the  proceeds, 
ings  are  carried  through  in  ordinary  course.  Claims  not  proved  within  one 
year  from  the  date  of  adjudication  are  not  to  share  in  the  composition  funds,^*^ 
and  the  bankrupt  may  be  heard  to  object  to  the  allowance  in  composition  of  a 
claim  offered  for  proof  after  the  expiration  of  such  year.^^  Where  an  unsched- 
uled claim  is  not  proved  until  after  the  deposit  for  a  composition  is  made 
though  proved  within  one  year  from  the  adjudication  and  before  confirmation, 
the  claimant  is  not  entitled  to  share  pro  rata  with  the  other  creditors  in  the 
funds  deposited  but  if  there  is  any  balance  left  after  the  other  payments,  it  is 


the  oJie  case  is  made  by  the  letter  of  the 
statute  the  bankrupt's  duty;  in  the  other, 
not.  Though  a  confirmed  composition  has 
the  effect  of  a  discharge,  and  though  con- 
firmation may  be  opposed  on  grounds  that 
would  prevent  a  discharge,  the  first  question 
for  the  judge  is  whether  the  composition  is 
for  the  best  interests  of  the  creditors,  and 
this  question  has  nothing  to  do  .with  the 
right  to  «,  dieoharge.  This  question  might  be 
clearly  determinable  without  the  "attendance 
of  the  bankrupt.  Upon  the  judge  is  laid  the 
duty  of  becoming  "  satisfied  "  that  the  com- 
position offer  is  fair.  If  questions  should 
arise  which  the  judge  thought  might  not  be 
rightly  solved  without  the  attendance  of  the 
bankrupt  and  his  attorney  to  aid  in  deter- 
mining what  was  for  the  best  interests  of 
the  creditors,  it  is  possible  that  under  section 
7-a  (2)  he  might  make  a  "lawful  order" 
requiring  the  attendance  of  the  bankrupt  and 
his  attorney  at  the  expense  of  the  estate. 
But  the  issue  here  is  whether  the  bankrupt 
can  recover  from  the  estate  the  fees  and  dis- 
bursements of  his  attorney  in  endeavoring  to 
force  a  dismissal  of  the  case  and  a  restora- 
tion of  the  seized  property,  when  neither  the 
letter  of  the  statute  nor  an  order  of  the  court 


imposed  upon  the  bankrupt  the  obligation  to 
make  such  a  contest.  Our  interpretation  of 
the  sections  herein  referred  to,  in  connection 
with  the  spirit  of  the  act  as  an  entirety,  is 
against  the  bankrupt's  contention." 

140.  In  re  Fox  (Ref.,  Ohio),  6  Am.  P.  R, 
526.  See  also  In  re  Lane  (D.  C,  Mass.), 
11  Am.  B.  R.  136,  125  Fed.  772.  See  also 
Am.  B.  R.   Dig.   §   713. 

141.  Bankr.  Act,  §  12-b. 

142.  General  Order  XXIX. 

143.  Compare  In  re  Hamlin,  Fed.  Cas. 
5,994. 

144.  Perhaps  this  is  his  duty  under  Gen- 
eral Order  XXIV,  though  that  rule  being 
merely  an  inheritance  from  the  rules  in  force 
under  the  former  law,  it  is  quite  generally 
ignored. 

145.  In  re  French  (D.  C,  Mass.),  25  Am. 

B.  R.  77,  181  Fed.  683;  In  re  Brown  (D.  C, 
Col.),  10  Am.  B.  R.  588,  123  Fed.  336.  Com- 
pare Matter  of  Atlantic  Construction  Co.  (D. 

C,  K  Y.),  35  Am.  B.  R.  838,  228  Fed.  571. 
See  Bankr.  Act,  §  57,  cl.  n.  post 

146.  In  re  Lone  (D.  C,  Masa),  11  Am.  B. 
R.  136,  125  Fed.  772;  In  re  French  (D.  C, 
Mass.),  25  Am.  B.  R.  77,  181  Fed.  583. 
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to  be  appKed  to  the  claim,  of  such  claimant  to  the  extent  of  his  dividend. ^^^  It 
seems  that  none  of  the  officers  named  in  the  act  can  collect  additional  fees  for 
making  the  distribntion,  their  fees  being  limited  by  both  it  and  the  general 
orders.  Now  that  the  trustee  may  receive  an  allowance  in  composition  cases,"* 
such  officer,  if  appointed,  may  properly  be  called  upon  to  distribute  the 
consideration. 

o.  Dismissal  of  the  case. —  Not  until  the  distribution  is  completed,  should 
the  case  be  dismissed.  If  scheduled  debts  remain  unproved  or  claimants  can- 
not be  found,  the  case  proceeds  to  final  distribution  as  in  cases  of  unclaimed 
dividends. ^^  Section  12-e  does  not  mean  that  after  confirming  a  composition 
the  court  has  lost  all  further  power  over  the  case  except  to  distribute  the  con- 
sideration. The  case  is  to  be  dismissed,  but  "  dismissed  "  in  this  connection 
can  mean  no  more  than  that  the  court  is  not  to  proceed  further  with  its  admin- 
istration of  the  estate  under  the  bankruptcy  act.  It  does  not  mean  that  there  is 
to  be  no  longer  any  case  before  the  court.  Immediate  dismissal  is  neither 
directed  nor  intended.  Dismissal  is  to  be  when  everything  remaining  for  the 
court  to  do  has  been  done,  and  not  before,  and  until  that  time  has  arrived  the 
referee  has  power  to  act  in  the  case  for  any  proper  purpose.^^ 

VII.    NONPERFORMANCE  OF  COMPOSITION. 

If  the  consideration  foi*  the  composition  has  not  for  any  reason  been  paid  by 

it,  the  remedy  of  the  creditor  for  the  recovery  thereof  is  against  it  as  upon  a 

new  cause  of  action,  which  is  not  affected  by  the  discharge. ^^^    In  New  York 

a  failure  to  carry  out  to  the  letter  a  composition  agreement  revives  the  original 

debts.^ 

VIIL    APPEALS. 

Whether  there  may  be  an  appeal  from  the  order  of  a  judge  confirming  or 
refusing  to  confirm  a  composition  has  already  been  somewhat  debated.  The 
word  "  satisfied "  suggests  a  discretion  from  which  no  appeal  will  lie ;  the 
words  of  §  25-a  emphasize  this  impression.  That  an  appeal  wiU  not  lie  has 
been  held,*^  though  that  ruling  was  reversed  by  the  Circuit  Court  of  Appeals 
of  the  sixth  circuit.^"  The  latter  decision  has  already  been  departed  from  in 
the  first  circuit  ;^^  indeed,  it  may  be  suggested  that  it  loses  sight  of  the  f unda- 


147.  Matter  of  Ennis  (D.  C,  N.  Y.),  25 
Am.  B.  R.  383,  183  Fed.  859. 

148.  See  Bankr.  Act,  |  48-a,  as  amended  by 
the  Act  of  1903. 

140.  See  Bankr.  Act,  §  66.  United  States 
V.  Sondheim,(D.  C,  Mass.),  33  Am.  B.  R. 
217,  188  Fed.  378.  Compare  In  re  Hinsdale^ 
Fed.  Cas.  6,526. 

150.  United  States  v.  Sondheim  (D.  C, 
Mass.),  33  Am.  B.  H.  217,  188  Fed.  378, 
citing  text. 

A  formal  order  of  dismissal  should  be  en- 
tered, and  the  referee  notified,  that  he  may 
file  the  case  as  closed.  It  is  not  thought  that 
the  requirement  of  §  58-a  (8)  makes  a  notice 
to  creditors  of  a  proposed  dismissal  of  this 
kind  necessary. 

151.  Matter  of  Maytag-Mason  Motor  Co. 
(D.  C,  Iowa),  36  Am.  B.  R.  160,  223  Fed. 
684;  iiatter  of  Kinnane  Oo.  (D.  C,  Ohio), 
34  Am.  B.  R.  119,  221  Fed.  762,  wherein  it 
was  held  that  if  a  mortgage  given  as  a  part 


of  a  proposed  composition  wae  not  paid  by 
the  bankrupt  at  maturity  the  whole  debt  of 
the  creditor  would  become  due  and  payable. 
The  majority  of  the  creditors  are  without 
power  to  bind  the  minority  to  look  to  the 
real  est^ate  only,  or  to  deprive  such  minority 
from  recourse  to  the  bankrupt's  personal 
assets  for  the  satisfaction  of  their  claims 
should  the  bankrupt  default  in  the  perform- 
ance of  the  proposed  agreement.  Matter  of 
Kinnane  Cb.  (D.  C,  Ohio),  34  Am.  B.  R.  119, 
221   Fed.  .762. 

162.  In  re  A.  B.  Carton  &  Co.  (D.  C,  N. 
Y.),  17  Am.  B.  R.  343,  148  Fed.  63. 

163.  In  re  Adler  (D.  C,  Tenn.),  4  Am. 
B.  R.  683,  103  Fed.  444. 

154.  U.  S.  V.  Adler  (D.  C,  Tenn.),  4  Am. 
B.  R.  736,  104  Fed.  862.  See  also  Adler  v. 
Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245, 
109  Fed.  967. 

165.  Ross  V.  Saunders  (C.  C.  A.,  1st  Cir.), 
6  Am.  B.  R.  350,  105  Fed.  915. 
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mental  difference  between  a  discharge**^  and  a  composition,  whi<di,  strictly, 
is  a  branch  of  administration,  and,  for  convenience  only,  has  the  effect  of  a 
discharge.  Even  if  confirmation  is  refused,  the  bankrupt  is  not  aggrieved, 
for  his  rights  were  exercised  when  he  made  the  offer,  and  he  may  still  apply 
for  a  discharge  in  the  bankruptcy  proceeding.  He,  at  least,  should  not  be 
heard  on  the  appeaL  If  he  cannot,  creditors  surely  cannot,  as  not  within  the 
words  or  intendment  of  §  25-a.  The  question  is,  however,  still  an  op«i  one.^''^ 
It  has  been  held  that  the  creditors  assenting  to  a  composition,  and  who  have 
received  the  amount  due  them  thereunder,  are  necessary  parties  to  an  appeal 
from  the  order  of  confirmation.^*^ 

166.  A  discharge  proper  may  be  appealed  other  creditors  expressing  satisfaction  with 
from.    See  Bankr.  Act,  |  25-a (2).  a  proposed  compromise  of  conflicting  claims. 

167.  When  appeal  entertained. — ^An  object-  Matter  of  Doyle  (C.  C.  A.,  2d  Cir.),  34  Am. 
ing  creditor  who  has  filed  restrictions  against  B.  R.  28,  220  Fed.  434. 

discharge  and  not  withdrawn  them  is  entitled  168.  Field  &   Co.   v.   Wolf  &  Bros.,   Dry 

to  be  heard  before  the  Circuit  Court  of  Ap-  Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R. 

peals  on  their  merits;  his  rights  cannot  be  693,  120  Fed.  815,  57  C.  C.  A.  326. 
prejudiced  by  the  vote  of  a  majority  of  the 
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COMPOSITIONS,  WHEN  SET  ASIDE. 

§  13.  OompoBitions,  When  Set  Aside. —  a  The  judge  may,  upon  the 
application  of  parties  in  interest  filed  at  any  time  within  six  months 
after  a  composition  has  heen  confirmed,  set  the  same  aside  and  rein- 
state the  case  if  it  shall  be  made  to  appear  upon  ^  trial  that  fraud  was 
practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge 
thereof  has  to  come  to  the  petitioners  since  the  confirmation  of  such 
composition. 


▲lulogoiis  provisioiu:    In  XT.  S.:    R.  S.,  |  5103-A  (Act  of  June  22,  1874). 

In  £ng.:     Act  of  1890,  §  3 (Id}. 
Croca-ieferences:      To  the  Iaw:     Jurisdiction  of  court  to  set  aside  compositions,  )  2(9). 

Compositions,  when  allowed,  {12. 

Certified  copy  of  order  setting  aside  composition  as  evidence,  |  21 -f. 

Appointment  of  trustee  after  composition  has  heen  set  oBide,  S  44. 

Application  of  property  to  payment  of  debts  after  composition  is  set  aside,  {  64-c. 

Title  to  property  to  vest  in  trustee  upon  setting  aside  composition,  )  70-d. 


SYNOPSIS   OF   SECTION. 

COMPOSITIOHS,   -WHBN    9BT   ASIDB. 

L  When  Composition  Will  be  Set  Aside,  331. 

a.  In  generaly  331. 

b.  What  constitutes  frauds  332. 

n.  Pract'.ce  on  Application  to  Set  Aside  Composition,  333. 

a.  Who  may  make  application,  333. 

b.  To  whom  and  when  made,  333. 

c.  Petition;  practice  a^  on  disdiarge,  333. 
.     d.   Notice  to  creditors,  334.    -- 

e.  Trial,  334. 

f.  Impeaching  order  setting  aside,  334. 
m.  Effect  of  Setting  Aside,  334. 


I.      WHEN  COMPOSITION  WILL  BE  SET  ASIDE. 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  15,  rela- 
tive to  the  revocation  of  a  discharge,  should  be  noted  at  the  outset.^  The  marked 
difference  between  it  and  the  corresponding  clauses  of  the  former  law  will  also 

1.  For  what  degree  and  kind  of  fraud  will  sustain  a  proceeding  to  set  aside  a  discharge, 
see  under  |  15. 

[331] 
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be  observed.^  Then,  a  composition  could  be  set  aside,  if  it  appeared  that,  in 
consequence  of  legal  difficulties,  or  for  any  sufficient  cause,  it  could  not  proceed 
without  injustice  or  undu€r  delay.  This,  with  the  added  objection  that  "  the 
approval  of  the  court  was  obtained  by  fraud,"  is  the  law  in  England  to-day.* 
This  added  objection  stands  alone  in  our  present  law.  Those  available  under 
the  law,  of  1867  have  been  discarded.  Most  of  the  cases  under  that  law  are 
thus  of  little  value.* 

b.  What  constitutes  fraud. —  Fraud  as  a  reason  for  refusing  to  confirm  a 
composition  has  been  discussed  imder  section  twelve,  ante.^  Such  fraud  as 
would  warrant  the  refusal  of  confirmation  to  a  composition  will  warrant  its 
setting  aside,  with  this  difference :  the  fraud  must  have  been  discovered  since 
the  confirmation  of  the  composition.®  It  must,  of  course,  have  been  practiced 
in  the  procuring  of  the  composition.  In  this  respect  §  13  is  clearly  a  limitation 
on  §  2  (9)  J  Only  when  a  fraud,  a«  thus  restricted,  appears  and  is  proven, 
can  the  jurisdiction  to  set  aside  a  composition  and  reinstate  the  case  be  exer- 
cised.^ The  court  may  annul  the  composition  where  it  appears  that  the  fraud 
was  that  of  the  trustee  and  the  bankrupt  in  inducing  creditors  to  accept  it  by 
misrepresentation  and  concealment.®  The  making  of  a  false  schedule,  and  a 
false  oath  to  a  schedule,  and  the  concealment  of  property  by  the  bankrupt  con- 
stitute fraud  "  practiced  in  the  procuring  of  such  composition."  ^^  It  is  fraud 
sufficient  to  justify  the  setting  aside  of  a  composition,  to  assure  a  creditor  that 
his  claim  will  be  included,  while  it  was  the  purpose  of  the  bankrupt  to  secure 
a  confirmation  of  the  composition  without  the  consideration  of  such  claim. ^^ 
In  considering  an  application  to  set  aside  a  composition  the  court  may  deter- 
mine whether  the  fraud  shown  is  such  that,  had  the  circumstances  heea  known 
at  the  time  of  the  confirmation,  the  composition  would  have  been  rejected.^ 
The  utmost  good  faith  must  be  observed  by  all  the  parties  to  the  composition, 
and  a  secret  promise  by  the  debtor  to  pay  one  creditor  more  than  others  is 


2.  Act  of  1867,  as  amended  by  Act  of  June 
22,  1874;  U.  S.  R.  S.,  §  5,103-a,  post. 

3.  Eng.  Act  of  Bankruptcy  of   1890,   §   3 

(16). 

4.  For  instance,  In  re  Dupee,  Fed.  Cas. 
4,183,  has  already  been  declared  inapplicable 
in  In  re  Rudwick  (D.  C,  Mass.),  2  Am. 
B.  R.  114,  93  Fed.  787,  though  this  ruling 
mav  be  doubted.  Compare  In  re  Dietz  (D. 
C.,*N.  Y.),  3  Am.  B.  R.  316,  97  Fed.  663. 

5.  See  p.  326,  antte.  See  also  Elf elt  v.  Snow, 
Fed.  Cas.  4,342;  In  re  Sturgess,  Fed.  Cas. 
13,565.  For  reasons  for  setting  aside  com- 
positions.    See  Am.  Bankr.  Dig.  §  720. 

6.  In  re  Roukous  (D.  C,  R.  I.),  12  Am. 
B.  R.  128,  128  Fed.  645. 

7.  In  re  Rudwidc  (D.  C,  Mass.),  2  Am. 
B.  R.  114,  93  Fed.  787,  holding  that  a 
composition  will  not  be  set  aside  on  the 
ground  that  a  creditor  has  fq,iled  to  receive 
notice  of  the  proceedings  because  his  address 
was  by  mistake  misstated  in  the  bankrupt's 
schedule. 

8.  Matter  of  Cooper  Bxoa  (D.  C,  N.  Y.), 
20  Am.  B.  R.  634,  159  Fed.  956;  Matter 
of  Abrams  &  Rubins  (D.  C,  N.  Y.),  23  Am. 
B.  R.  25,   173  Fed.  430. 

9.  In  re  Wrislev  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  193,  133  Fed.  388. 


10.  In  re  Roukous   (D.  C,  R.  I.),  12  Am. 

B.  R.  128,  128  Fed.  645;  In  re  Kaplan   (D. 

C,  Pa.,  Ref.),  29  Am.  B.  R.  54,  holding  that 
a  bankrufpt  knowingly  and  fraudulently  con- 
cealing from  his  trustee  assets  to  a  large 
amount  and  making  a  false  oath  in  having 
sworn  that  his  schedules  were  correct  and, 
that  they  contained  a  true  statement  of  all 
his  assets,  constitute  fraud  "  practiced  in  the 
procuring  of  such  composition  '*  within  the 
meaning  of  section  13>  and  warrant  the  set- 
ting aside  of  the  composition  upon  a  peti- 
tion, filed  within  six  months  after  its  con- 
firmation, by  creditors  who  had  no  knowledge 
of  such  fraud  at  the  time  of  the  c6nfirmati6n. 
or  at  any  time  prior  thereto: 

11.  Matter  of  Abrams  &  Rubins  (D.  C,  N. 
Y.),  23  Am.  B.  R.  25,  173  Fed.  430. 

12.  Matter  of  Sacharoff  &  Kleiner  (D.  C, 
K  Y.),  20  Am.  B.  R.  814,  163  Fed.  664.  in 
which  case  it  appeared  that  on  a  composition 
certain  creditors  received  promissory  notes  in 
excess  of  their  pro  rata  share,  and  because  of 
inability  to  pay  any  of  the  composition  notes 
a  second  petition  in  bankruptcy  had  been  filed 
against  the  bankrupt,  and  the  motion  of  a 
creditor  who  had  himself  received  a  prefer- 
ence was  denied,  and  the  notes  declared  void. 
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unenforceable  and  may  affect  the  validity  of  the  composition.^  A  failure  to 
fulfill  the  terms  of  the  composition  agreement  will  not  of  itself  be  sufficient 
basis  for  setting  aside  the  composition.  A  bankrupt  may  by  his  acts  deprive 
himself  of  the  benefit  of  a  composition ;  he  may  so  behave  thai^  the  composition 
order  ceases  to  be  a  shield,  but  that  furnishes  no  reason  why  the  order  should 
be  vacated  in  any  other  manner  or  for  any  other  reason  than  that  specified  in 
the  act^* 

n.   PRACTICE  ON  APPLICATION  TO  SET  ASIDE  COMPOSITION. 

a.  Who  may  make  application. —  The  application  to  set  aside  a  composition 
must  be  made  by  the  parties  in  interest.  This  will  generally  be  deemed 
equivalent  to  the  "  creditors  "  of  the  bankrupt,  although  often  meaning  more.^^ 
A  creditor  who  has  assigned  his  claim,  although  induced  to  do  so  by  the  bank- 
rupt's misrepresentations,  is  not  a  ^*  party  in  interest."  ^®  But  the  assignee 
of  an  original  claim  against  a  bankrupt  is  entitled  to  object  to  the  confirmation 
of  a  commission  on  the  ground  of  fraudulent  concealment  and  disposal  of 
assets." 

b.  To  whom  and  when  made. —  The  application  should  be  made  to  the  judge, 
and  should  be  filed  within  six  months  after  the  composition  has  been  con- 
firmed.^® The  judge  only  has  power  to  hear  the  application,  not,  however, 
because  of  the  limitation  on  analogous  proceedings  found  in  §  38-a  (4),  but 
because  only "  the  judge  .  .  .  may  set  .  .  .  aside  a  composition."  A 
referee  to  whom  a  petition  to  set  aside  a  composition  has  been  referred  may 
grant  an  order  reopening  the  estate.^ 

0.  Petition;  practice  as  on  discharge. —  The  petition  should  show  (1)  that  the 
petitioner  is  a  party  in  interest,  (2)  that  the  composition  was  confirmed  not 
more  than  six  month  before,  (3)  that  fraud  was  practiced  in  procuring  it  and 
the  nature  and  perpetrators  of  such  fraud,  and  (4)  that  such  fraud  was  not 
discovered  by  the  petitioner  until  after  the  confirmation  of  the  composition.^ 
It  is  not  necessary  to  all^e  that  the  petitioner  restored,  or  offered  to  restore, 
the  consideration  on  the  discovery  of  the  fraud,  nor  need  he  tender  the  same 
into  court.^    Leave  to  file  the  petition  should  be  granted  unless  from  the  facts 


13.  Citizens  N«t  Bank  v.  Kemy  (Ind. 
App.  Ct.),  69  Ind.  App.  96,  85  Am.  B.  R. 
574,  lOS  N.  E.  139. 

14.  Matter  of  Eisenberg  (D.  C,  N.  Y.), 
16  Am.  B.  R.  776,  148  Fed.  326,  wherein  the 
court  said:  "This  bankrupt  has  a  right  to 
maintain  the  existence  of  his  composition,  but 
the  effect  thereof  may  weU  depend  upon  proof 
of  its  fulfiUment." 

15.  But  compare  In  re  Scott,  Fed.  Cas. 
12,519.  As  to  practice  on  setting  aside  com- 
positions, see  Am.  Bankr.  Dig.  §  721. 

16.  In  re  Wrisley  &  Co.  (C.  C.  A.,  7th 
Cir.),  13  Am.  B.  R.  193,  133  Fed.  388.  As 
to  meaning  of  phrase  "parties  in  interest," 
aee  under  i  14,  "  Who  may  file  specifications ,** 
past. 

17.  In  re  Comstock  (D.  C,  R.  I.),  19  Am. 
B.  R.  65,  154  Fed.  747. 

18.  Matter  of  Ennis  (D.  C,  N.  Y.),  25 
Am.  B.  R.  383,  183  Fed.  859;  Matter  of 
Eisenberg  (D.  C,  N.  Y.),  16  Am.  B.  R.  776, 
148  Fed.  325;  In  re  Jersey  Island  Packing 
Co.  (D.  C,  CaL),  18  Am.  B.  R.  417,  154  Fed. 
839: 


19.  Matter  of  Sonnabend  (Ref.,  Mass.),  18 
Am.  B.  R.  117,  wherein  the  court  said:  "  The 
pendency  of  a  petition  to  set  aside  a  com- 
position does  not  operate  to  prohibit  the 
referee  from  exercising  his  right  independ- 
ently of,  or  in  conjunction  with,  such  appli- 
cation, to  reopen  an  estate,  and  such  reopen- 
ing is  not  an  interference  with  the  adminis- 
tration of  said  estate." 

80.  See  In  re  Roukous  (D.  C,  R.  I.),  12 
Am.  B.  R.  128,  128  Fed.  645;  Matter  of 
Ennis  (D.  C,  N.  Y.),  25  Am.  B.  R.  383,  183 
Fed.  859;  In  re  Wilkensr  (D.  C,  N.  Y.),  27 
Am.  B.  R.  236,  191  Fed.  94.  For  form  of 
petition  to  set  aside  composition,  see  Hagar 
&  Alexander's  Bankr.  Forms  (2d  Ed.),  No. 
309. 

21.  In  re  Roukous  (D.  C,  R.  I.),  12  Am. 
B.  R.  128,  128  Fed.  646.  Compare  Marshall 
Field  &  Co.  v.  WoMe  Dry  Goods  Co.  ( C.  C. 
A.,  8th  Cir.),  9  Am.  B.  R'.  693,  120  Fed.  816. 

Explanation  of  rule. —  In  In  re  Roukous 
(D.  C,  R.  I.),  12  Am.  B.  R.  128,  128  Fed. 
645,  the  court,  in  so  Riding,  said :  "  The 
object  of  the  petition  is  to  secure  additional 
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therein  alleged  it  is  clear  that  the  petitioner  cannot  be  afforded  the  relief 
asked  for.^  Where  a  petition  by  a  creditor  to  vacate  a  composition  upon  the 
ground  of  fraud  has  been  sustained  after  a  demurrer  was  interposed  thereto, 
the  petitioner  must  elect  whether  to  accept  his  share  of  the  composition  oTr  to 
take  his  chance  of  proving  the  allegations  of  his  petition.®  In  the  absence  of 
rules  of  practice,  the  procedure  followed  when  application  is  made  to  revoke  a 
discharge,  perhaps,  even  the  practice  on  application  for  a  discharge,  may  be 
adopted.^* 

d.  Notice  to  •creditors. —  Notice  should  be  given  to  all  creditors,**  they,  and 
not  the  bankrupt,  being  the  real  parties  in  interest;  but  not  necessarily  the 
notice  required  by  §  58-a.  The  former  law  prescribes  the  practice  on  notice. 
It  is  thought  that  an  order  to  show  cause,  similar  to  that  used  on  an  applica- 
tion for  discharge,  will  be  sufficient.  But  the  judge  can  change  the  form 
or  method  of  service,  and  make  it  returnable  when  or  where  he  wishes;  but, 
from  the  analogy  of  other  sections,  both  time  and  place  should,  however,  be  con- 
venient for  the  parties  in  interest. 

e.  Trial. —  It  has  been  thought  that  the  word  "  trial "  makes  a  jury,  neces- 
sary. Not  only  is  the  proceeding  a  purely  equitable  remedy,  but,  elsewhere 
in  the  statute,  the  same  word  is  us^  in  such  ways  as  to  negative,  in  connection 
with  the  clear  meaning  of  §  566  of  the  Revised  Statutes  as  limited  by  §  19  of 
the  law,  such  a  view.  The  hearing  required  in  §§  12  and  14  is,  therefore,  no 
diflFerent  from  the  trial  made  mandatory  by  §§  13  and  15.  In  actual  practice, 
these  trials  will  usually  be  before  the  referee  sitting  as  a  special  master. 

f.  Impeaching  the  order  setting  aside.— This  cannot  be  done  collaterally. 
A  certified  copy  is  evidence  of  jurisdiction,  r^^arity,  and  that  the  order  was 
made.^ 

m.     EFFECT  OF  SETTING  ASIDE. 

Setting  aside  the  composition  revests  the  title  in  the  trustee;  but,  it  does 
more.  It  takes  from  the  debtor  all  property  acquired  since  the  adjudication 
and  applies  it  in  payment  of  debts  contracted  while  the  composition  was  in 
force. ^"^  This  is  the  only  approximation  in  our  statute  to  the  English  doctrine 
that  results  in  drawing  in  all  property  acquired  after  the  receiving  order  and 
before  the  discharge.  The  rule,  too,  is  eminently  just.  As  to  payments  made 
under  the  composition,  it  seems  that  they  are  not  affected.^  The  order  setting 
aside  also  reinstates  the  case,  and  provision  is  made  elsewhere  in  the  statute 
for  the  election  of  a  trustee  in  such  cases.^  A  trustee  once  elected,  the  case 
proceeds  as  though  there  had  been  no  composition,  and  every  one  is  restored, 
so  far  as  possible,  to  the  rights  and  remedies  existent  at  -the  time  the  composi- 
tion was  confirmed. 

payments.  There  is  no  apparent  reason  why 
a  petitioner  who  has  received  less  than  his 
due    should    surrender   this    as    a   condition 

{)recedent  to  getting  the  full  amount  to  which 
le  is  entitled.  The  setting  aside  of  a  com- 
position will  not  ordinarily  have  the  effect 
of  invalidating  pro  rata  payments  made  in 
pursuance  of  the  composition." 

aa.  In  re  iWrislev  Co.  (C.  C.  A.,  7th  Oir.), 
13  Am.  B.  R.  193,  133  Fed.  388. 

as.  Matter  of  Ballance  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  642,  219  Fed.  537. 

a4.  See  under  §§14  and  }fi,  post 


L  Ex  parte  Hamlin,  Fed.  Cas.  5,994;  In 
re  Diggles,  Fed.  Cas.  3,905;  In  re  Dunn  et 
al.,  53  Fed.  341. 

as.  Bankr.  Act,  §  21-f. 

a?.  See  Bankr.  Act,  §  64-c. 

as.  Ex  parte  Hamlin,  Fed.  Cas.  5,994;  In 
re  Roukous  (D.  C,  R.  I.),  12  Am.  B.  R. 
128,  128  Fed.  645,  citing  text.  Compare 
Marshall  Field  &  Co.  v.  Wolf  k  Bro.  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R. 
693,   120  Fed.  816. 

a9.  See  Bankr.  Act,  §  44. 
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DISCHARGES,  WHEN  GRANTED. 

§  14.  Discharges,  when  GrantecL — a  Any  person  may,  after  ithe 
expiration  of  one  month  and  within  the  next  twelve  months  snbse- 
qnent  to  being  adjudged  a* bankrupt,  file  an  application  for  a  dis- 
charge in  the  court  of  bankruptcy  in  which  the  proceedings  are  pending ; 
if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  was  unavoid- 
ably prevented  from  filing  it  within  such  time,  it  may  be  filed  within 
but  not  after  the  expiration  of  the  next  six  months. 

b  The  judge  shall  hear  the  application  for  a  discharge,  and  such 
proofs  and  pleas  as  may  be  made  in  opposition  thereto  by  the  trustees 
or  other*  parties  in  interest  at  such  time  as  will  give  the  trustee  or\ 
parties  in  interest  a  reasonable  opportunity  to  be  fully  heard,  and  investi- 
gate the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  oflFense  punishable  by  imprisonment  as  herein 
provided;  or  (2)  with!*  intent  to  conceal  his*  financial  condition,* 
destroyed,  concealed,  or  failed  to  keep  books  of  account  or  records 
from  which  such^  condition  might  be  ascertained ;  or  (3)  obtained  money 
or*  property  on  credit  upon  a  materially  false  statement  in  writing 
made  fey  him*  to  any  jxerson  or  his  representative^  for  the  purpose  of 
obtaining  credit  frowr  such  person;  or  (4)  at  any  time  subsequent  to 
the  first  day  of  the  four  months  immediately  preceding  the  filing  of  the 
petition  transferred,  removed,  destroyed,  or  concealed,  or  permitted  to 
be  removed,  destroyed,  or  concealed  any  of  his  property,  with  intent  to 
hinder,  delay,  or  defraud  his  creditors ;  or  (5)  in  voluntary  proceedings 
been  granted  a  discharge  in  bankruptcy  within  six  years;  or  (6)  in  the 
course  of  the  proceedings  in  bankruptcy  refused  to  obey  any  lawful 
order  of,  or  to  answer  any  material  question  approved  by  the  court  :t 
Provided,  That  a  trustees  shall  not  interpose  objections  to  a  bankrupts 
discharge  until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors 
called  for  that  purpose* 

1.  Here     the     word     **  fraudulent "     was  of   bankruptcy  **  were   stricken   out  by   tbe 

stricken  out  by  tbe  amendatory  act  of  1903.  same. 

S.  Here  the  word  "true  "  was  stricken  out  4.  Here  the  word  "  such  "  takes  the  place 

by  tbe  same.  of   the   words   "his  true"   in  the   original 

8.  Here  the  words  "and  in  contemplation  act. 


*  Amendments  of  1010  in  italics. 

f  Amendment  of  1003  added  clauses  3  to  6,  incluslTei 

[885] 
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c  The  confirmation  of  a  composition  shall  discharge  the  bankrupt 
from  his  debts,  other  than  those  agreed  to  be  paid  by  the  terms  of  the 
composition  and  those  not  affected  by  a  discharge. 


Analogous  provisions:    In  U.  S.:    As  to  the  application  and  hearing.  Act  of  1867,  §  29, 
R.  S.,  11  5108  (aa  amended  by  Act  of  July  26,  1876),  5109;  Act  of  1841,  §  4;  Ab 
to  objections  to  discharge.  Act  of  1867,  §§  29,  30,  33,  R.  S.,  §§  5110,  5112,  5112A 
(added  by  the  Act  of  June  22,  1874),  6116;  Act  of  1841,  §  4;  Act  of  1800,  §§  36,  37; 
As  to  proofs  and  pleadings,  Act  of  1867,  S  21,  R.  S.,  §  6111;   Act  of  1841,  §  4; 
As  to  oatha  and  verification.  Act  of  1867,  §  29,  R.  S.,  {  5113;  As  to  proceedings, 
certificate  of  discharge  and  second  applications,  Act  of  1867,  §S  30,  32,  R.  S.,  §{  5114, 
5115,  5116;  Act  of  1841,  |  12;  Act  of  1800,  §  57. 
In  Eng.:   As  to  application,  hearing,  objections,  and  procedure,  Act  of  1890,  |  8(l)-(8) . 
Crois-references:   To  the  law:   Jurisdiction  of  the  court  to  discharge  or  refuse  to  discharge 
bankrupt,  $2(12). 
Fraudulent  transfers,  concealments,  etc.,  §  3-a(l). 
Examination  of  bankrupt,  $  7-a(9). 

Stay  of  suit  dependent  upon  dischargeability  of  debt,  §  11-a. 
Revocation  of  discharge,  §  15. 
Debts  not  affected  by  discharge,  $  17. 
Offenses  against  bankruptcy  act,  {  29-b. 
Concealment  after  discharge,  §  29-b(l). 
Jiurisdiction  of  referees  on  discharge,  $  .38-a. 
Provable  debts  dischargeable,  {  63-a. 

Revocation  of  discharge,  property  to  vest  in  trustee,  fi  70-d. 
To  the  General  Orders:    Duties  to  referee  on  application  for  discharge,  XII  (3). 
Petition  for  discharge,  what  to  state,  XXXI. 
Specifications  of  objections  to  discharge,  XXXII. 
To  the  Forms:     OfiScial:     Bankrupt's  petition  for  discharge.  No.  57. 
Specifications  of  grounds  of  opposition.  No.  58. 
Discharge  of  bankrupt,  Ko.  59. 
Supplementary:    Petition  for  extension  of  time  to  apply.  No.  105. 
(Certificate  of  referee.  No.  106. 
Order  extending  time.  No.  107. 
Order  to  show  cause  qp  application.  No.  108. 
Referee's  certificate  of  conformity  on  discharge.  No.  109. 
Appearance  of  creditor  on  discharge.  No.  110. 
Specifications  of  objection.  No.  111. 
Order  of  reference  to  special  master,  No.  112. 
Report  of  special  master.  No.  115. 
Order  denying  discharge  after  reference.  No.  116. 
See    also    Hagar    &  Alexander's  Bankruptcy   Forms    (2d   Ed.)   Nos.  266->285. 


SYNOPSIS   OF   SECTION. 

'^^'  DISCHARGES,   IVHBN    GRANTED. 

lla^  History  and  Comparative  Legislation,  339. 

a.  Discharges  under  Roman  and  continental  systems^  339. 

b.  Discharge  under  English  system,  340. 

c.  Origin  and  nature  of  the  discharge,  340. 

d.  Discharges  in  the  United  States,  341. 


§  14.  J  Sybtop&is  of  Section.  337 

n.  Dischaxges  Under  Pnseat  Law,  341. 

a.  Definition;  nature  and  purposes,  341. 

(1)  DBPiNmoN,  341. 

(2)  Natubb  of  right,  341. 

(3)  Purpose  of  discharge,  341. 

b.  Discharges  under  original  and  amended  ad,  342. 

c.  Constitutionality  of  restridionSf  342. 

d.  Jurisdiction,  342. 

(1)  In  general,  342. 

(2)  Court  but  not  referee,  343. 

e.  Law  governing  proceedings,  343. 

m.  AppUcation  for  Discharge,  344. 

a.  Who  may  apply,  344. 

(1)  In  general,  344. 

(2)  Corporation;  individual  partner,  344. 

(3)  Denial  in  former  proceeding,  344. 

b.  Time  of  making  application,  345. 

(1)  In  general,  345. 

(2)  Extension  of  time,  345. 

(3)  Filing  after  time  limited,  347. 

c.  Effect  of  failure  to  apply  within  time,  347. 

(1)  In  general,  347. 

(2)  Right  not  restored  by  subsequent  proceedings,  347. 

d.  Petition  for  discharge,  348, 

(1)  In  general,  348. 

(2)  Verification  op  petition,  348. 

(3)  Where  filed,  349, 

(4)  Amendments,  349. 

e.  Notice  to  creditors  and  trustee,  349. 

IV.  Hearing  on  Application  for  Disdiaigei  350. 

a.  Appearances,  350. 

b.  Specifications  of  objections,  351. 

(1)  In  general,  351. 

(2)  Time  and  place  of  filing,  351. 

(3)  Who  may  file  specifications,  351. 

(4)  Form  and  contents  of  specifications,  353. 

(I)  In  general,  353. 
(II)  "  Knowingly  and  fraudulently  "  committed  act,  356. 

(III)  Concealm^ent  or  transfer  of  property y  356. 

(IV)  False  statem^ent  to  secure  credit,  357. 

(V)  Failure  to  keepj  or  destruction  or  concealment  of  books,  357. 

(5)  Amendment  of  specifications,  357. 

(6)  Waiver  of  defects,  359. 

(7)  Exceptions  to  specifications,  359. 

c.  Creditor  proceeding  under  specifications  of  another  creditor y  360. 
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IV.    Hearing  on  Application  for 

d.  Venjicaiion  of  spectficationSy  360. 

e.  Reference  to  spectal  master,  361. 

f .  Proceedings  on  hearing,  362. 

(1)  In  general,  362. 

(2)  Death  of  creditor  after  objections,  362. 

(3)  Rules  of  evidence;  proof  required,  362. 

(4)  Minutes  and  report,  365. 

(5)  Compensation  and  DisBURSEBiBNTB,  366. 

V.  Grounds  of  Opposition  to  Dischaige,  366. 

a.  In  general,  366. 

b.  Offense  of  larceny,  367. 

c.  Under  (he  original  law,  and  under  the  law  as  amended,  367. 

VI.  Commission  of  0£Fense  Pmiishable  by  Imprisonment,  367. 

a.  In  general,  367. 

b.  Concealment  of  property,  368. 

(1)  What  constitutes,  368, 

(I)  In  general,  368. 
(II)  Essential  elements,  369. 

(III)  Knowingly  and  fraudulently,  369. 

(IV)  Property  belonging  to  estate,  370. 
(V)  Failure  to  schedule  property,  370. 

(VI)  Under-valuaiion,  372. 
(VII)  Other  instances  of  fraudulent  concealment,  372. 

(2)  Evidence  of  coNCEAUiiENT  of  assets,  373. 

(3)  Continuing  concealment,  374. 

(4)  Miscellaneous  cases,  376. 

c.  A  false  oath  in  the  proceeding,  376. 

(1)  In  general,  376. 

(2)  Knowingly  and  fraudulently,  376. 

(3)  What  constitutes  false  oath,  376. 

(4)  Oath  to  schedules  omitting  property,  377. 

(5)  False  oath  on  former  examination  under  §  7  (9),  378. 

(6)  Other  instances  of  false  oath,  378. 

Vn.  Failm^  to  Keep,  Destruction  or  Concealment  of  Books,  379. 

a.  In  general,  379. 

b.  Act  committed  after  passage  of  law,  380. 

c.  Act  by  bankrupt,  380. 

d.  Intent  to  conceal  financial  condition,  381. 

e.  What  constitutes  failures,  destruction  or  coruxalment,  384. 

f .  Burden  of  proof,  386. 

Vm.  False  Statement  of  Credit,  386. 

a.  In  general,  386. 

b.  Elements  of  proof;  pleading,  386. 
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False  Statemmt  of  Credit— Continued. 

c.  Meaning  and  effed  of  the  clause,  387. 

(1)  In  GENERAIi,   387. 

(2)  ObTAININO  money  or  PROPERTY  ON    CREDIT,   388. 

(3)  In  writing,  389. 

(4)  a  statement  op  financial  condition,  389. 

(5)  Intent  to  deceive  or  defraud,  389. 

(6)  Materiality  of  false  statement,  391. 

•  (7)  For  the  pitrpose  of  obtalning  such  property  from  ihb 
creditor,  392. 

(8)  Statements  made  to  mIsrcantile  agencies  for  the  purpose 

OF  obtaining  credit,  392. 

(9)  By  the  bankrupt,  394. 

IX.  Fraudulent  Transfer^  395. 

a.  In  general,  395. 

b.  Elemenis  of  proof,  395. 

c.  Are  general  assignments  objections  to  discharge,  397. 

X.  Previous  Dischaige  in  a  Voluntary  Bankruptcy  Within  Six  Tears,  397. 

a.  In  general,  397. 

b.  E-ffedt  and  application,  397. 

c.  Measure  of  time,  398. 

XL  Refusal  to  Obey  a  Lawful  Order,  or  to  Answer  a  Material  Question  Approved 
by  tiie  Court,  399. 

a.  In  general,  399. 

b.  Refusal  to  obey,  399. 

c.  Refusal  to  answer,  399. 

d.  Effed  of  withdrawal  of  objections  by  creditors,  400. 

XIL  The  Dischaige,  400. 

a.  In  general,  400. 

b.  Postponement  of  discharge,  401. 

c.  Cods,  401. 

~d.  Vacating  discharge,  401. 

Xm.  Effect  of*  Discharge,  402. 

a.  In  general,  402. 

b.  On  liens,  402. 

c.  On  lien  of  garnishee  execution,  405. 

d.  Discharge  mud  be  pleaded,  405. 
XIV.  Effect  of  Composition,  405. 


I.    HISTORY  AND  COMPARATIVE  LEGISLATION. 

a.  DiacliaTges  under  Soman  and  continental  systems. —  Republican  Rome 
punished  the  bankrupt  with  slavery,  and,  it  is  said,  in  some  cases,  even  per- 
mitted the  creditors  to  prorate  the  debtor's  body,  as  well  as  his  estate ;  Rome 
under  the  empeorors,  however,  granted  a  discharge  to  the  honest  insolvent. 
The  savagery  of  the  early  Latins,  though  much  softened,  still  survives  in  the 
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continental  bankruptcy  systems  of  to-day.  Thus,  in  France,  not  only  must 
a  bankrupt  in  effect  pay  his  debts  in  full,  but  there  are  three  classes  of  bank- 
rupts :  (1)  those  whose  condition  is  due  to  misfortune,  and  who  are,  therefore, 
not  liable  to  imprisonment;  (2)  those  who  have  been  guilty  of  misconduct  not 
tantamount  to  an  actual  fraud,  who  may  be  imprisoned  from  one  month  to 
two  years;  and  (3)  those  whose  bankruptcy  is  fraudulent,  who  may  be  sen- 
tenced to  penal  servitude  for  not  less  than  five  nor  more  than  twenty  years. 
These  restraints  on  the  liberty  of  the  dishonest  trader  are  characteristic  of  all 
European  laws.  They  are  a  survival  of  the  time  when  inability  to  pay  a  debt 
was  a  crime.  * 

b.  Dischargrcg  under  English  system.-  England  stands  about  midway  between 
the  above  referred  to  isystems  and  our  own.  Fraudulent  bankruptcy  is  a  crime,' 
but,  except  as  against  certain  well-defined  statutory  objections,  a  discharge  may 
generally  be  obtained  whatever  be  the  rate  per  cent  paid.® 

c.  Origin  and  nature  of  the  discharge. —  We  have  grown  to  look  upon  the 
discharge  feature  as  the  primal  element  of  bankruptcy  jurisprudence.  Being 
too  easily  obtained,  it  has  resulted  in  abuse,  and,  therefore,  reprobation.  The 
fact  is,  however,  that  the  discharge  feature  was  not  grafted  on  our  Anglo-Saxon 
bankruptcy  system  until  the  fourth  year  of  Anne,  two  hundred  and  fifty  years 
after  England's  first  bankruptcy  law,  and  thal^  in  its  inception,  it  was  a 
device  to  keep  bankrupts  in  England.''  Strictly  speaking,  it  is  no  more  a 
part  of  a  bankruptcy  law  —  which  concerns  itself  with  the  equitable  division 
of  a  debtor's  assets  —  than  are  those  sections  which  define  bankruptcy  crimes. 
It  is  unfortunate  that  our  legislators  and  jurists  have  so  long  overlooked  its 
origin.  Else  we  would  not  to-day,  from  this  point  of  view,  seem  a  people  given 
to  financial  jubilees.®  The  fundamental  and  original  element  of  every  system 
of  bankruptcy  has  been  to  provide  for  and  regulate  the  distribution  of  the 
bankrupt's  property  equally  among  hi^  creditors ;  latterly  a  second  element  was 
added  in  the  provisions  for  discharge  upon  such  terms  and  conditions  as  the 
act  may  provide.® 


5.  See  English  Debtors  Act  of  1869,  Part 
II. 

6.  English  law  as  to  discharge. —  Since  the 
bankruptcy  act  of  1890  in  England,  the  court 
has,  on  proof  of  certain  facts  like  our  objec- 
tions to  a  discharge,  four  options,  ( 1 )  to  re- 
fuse the  discharge  absolutely,  (2)  to  suspend 
it  for  not  less  than  two  years,  ( 3 )  to  suspend 
it  until  a  dividend  of  not  less  than  50  per 
cent,  has  been  paid,  or  (4)  to  require  the 
bankrupt  to  permit  entry  of  judgment  for 
the  balance  unpaid,  execution,  however,  not 
to  issue  thereon  without  leave  of  court.  Act 
of  1890,  §  8  (2). 

The  facts,  or  objections  to  discharge  as  we 
would  call  them,  are  ( 1 )  that,  save  in  cases 
of  misfortune  not  amounting  to  misconduct, 
the  assets  do  not  amount  to  ten  shillings  in 
the  pound,  or  (2)  the  bankrupt's  omission  to 
keep  proper  books  of  account  within  three 
rears,  or  (3)  continuance  in  trade  after 
knowing  himself  to  be  insolvent,  or  (4)  the 
contracting  of  a  debt  without  at  the  time 
having  reasonable  ground  or  expectation  of 
ability,  to  , pay  it,  or  (5)  the  failure  to  ac- 
count satisfactorily  for  deficiency  in  assets, 
or  (6)  that  the  bankruptcy  was  brought  on 
by  rash  speculation,  extravagance  in  living, 


gambling  or  culpable  n^lect  of  business,  or 
(7)  his  interposing  anjr  frivolous  or  vexa- 
tious defense  to  any  action  properly  brought, 
or  (8)  within  three  months  incurred  unjusti- 
fiitble  expense  in  so  dbing,  or  (9)  while  in- 
solvent and  within  three  months  gives  an 
undue  preference,  or  (10)  within  three 
months  incurred  liabilities  for  the  purpose 
of  making  his  assets  equal  to  ten  shillings  in 
the  pound,  or  (11)  nad  a  previous  bank- 
ruptcy,  composition  or  arrangement  with 
creditors,  or  (12)  been  guilty  of  fraud  or 
fraudulent  breach  of  trust.  Act  of  1890,  {§ 
8  (3)  (a)  (b)  (c)  (d)  (e)  (f)  (g)  (h) 
(i)    (j)    (k)    (1). 

7.  See  4  Anne,  cfhap.  17. 

8.  Conrpare  the  Hebrew  Jubilee  in  Leviti- 
cus, Ghap.  XXV. 

9.  In  re  Neeley  (Bef.,  N.  Y.),  12  Am.  B. 
R.  407;  In  re  Gutwillig  (D.  C,  K.  Y.),  1 
Am.  B.  R.  78,  90  Fed.  476;  In  re  Salmon  (D. 
C,  Mo.),  16  Am.  B.  R.  122,  134,  143  Fed. 
395;  In  re  Hall  Oo.   (D.  C,  Conn.).  10  Am. 

B.  R.  88,  95,  121  Fed.  092;  In  re  ChirtisfD. 

C,  111.),  1  Am.  B.  R,  440,  91  Fed.  737;  In 
re  Marshall  Paper  Co.  (C.  C.  A.,  1st  CSr.), 
4  Am.  B.  R.  468,  102  Fed.  872. 
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d.  Biscluiqpet  in  the  Vnited  States.— Each  of  our  laws,  save  that  of  1800, 
was  the  result  of  agitation  in  the  interest  of  the  hopeless  insolvents  of  well- 
known  periods  of  financial  depression.  Our  first  law  required  the  consent  of 
two-thirds  in  number  and  value  of  the  creditors,  and  a  discharge  might  be 
withheld  for  concealment  of  assets,  fraud,  lofdses  in  gambling,  and  the  like.^* 
Available  objections  under  the  law  of  1841,  among  others  of  less  importance, 
were  fraud,  concealment  of  assets,  preference  of  creditors,  wilful  omission 
or  sefusal  to  obey  orders  of  the  court^  misappropriation  of  trust  funds,  or, 
if  a  merdiant,  failure  to  keep  books  of  account;  nor  could  a  discharge  be 
granted  —  subject,  however,  to  a  judicial  inquiry  as  to  its  justness  —  where 
a  majority  in  number  and  value  of  creditors  filed  a  written  dissent. ^^  The 
law  of  1867,  modeled  in  this  feature  after  the  then  English  law,  went  further 
and  denied  a  discharge  to  him  who  had  wilfully  sworn  falsel;^  in  the  pro- 
ceeding, or  concealed  assets,  or  been  guilty  of  fraud  or  negligence  as  to  his 
property,  or  destroyed  or  falsified  his  books,  or  secreted  his  assets  with  intent 
to  defraud,  or  given  a  fraudulent  preference,  or  n&ade  a  fraudulent  transfer, 
or  lost  property  in  gaming,  or  admitted  or  failed  to  disclose  a  fictitious  debt, 
or  if  a  merchant,  had  not  kept  proper  books,  or  procured  the  assent  of  a  creditor 
by  a  pecuniary  consideration,  or  in  contemplation  of  bankruptcy  made  a 
preference,  or  been  convicted  of  a  crime  under  the  act,  or  been  guilty  of  any 
fraud  contrary  to  the  true  intent  of  the  law.^  ^-fter  the  first  year,  and  until 
1874.  the  debtor  was  obliged  to  pay  fifty  cents  on  the  dollar,  unless  he  had  the 
consent  of  a  majority  in  number  and  value  of  creditors  to  take  a  less  sum;^ 
a  restriction  which,  after  1874,  was  abolished  in  involuntary  cases,  and  modi- 
fied in  voluntary  cases  to  a  required  dividend  of  thirty  per  cent,  save  with 
the  assent  of  one-fourth  of  the  creditors  in  number  and  one-third  in  amount.^** 
H'or,  save  by  consent  of  creditors,  was  a  bankrupt  granted  a  second  discharge, 
short  of  paying  seventy  cents  on  the  dollar  to  all  creditors.  ^^  There  were 
xmdoubtedly  frauds  on  creditors,  followed  by  discharges,  under  that  law,  but, 
if  so,  it  was  not  the  fault  of  the  law-making  power. 

IL    BISCHARQES  UNDER  PRESENT  LAW. 

a.  Definition;  nature  and  purpose. —  (1)  Definitiox. —  Under  our  present 
act  a  discharge  is  defined  as  ^'  the  release  of  a  bankrupt  from  all  of  his  debts 
which  are  provable  in  bankruptcy,  except  such  as  are  excepted  by  this  act."  ^® 

(2)  IS'atube  of  right. —  The  discharge  of  a  debtor  from  his  debts  was 
grafted  upon  bankruptcy  proceedings  as  an  incident  wrought  by  an  advanced 
civilization.  It  is  not  an  absolute  right  existing  at  the  time  of  filing  the 
petition  in  bankruptcy.  The  right  or  privilege  arises  subsequently  and  is 
granted  upon  the  conditions  of  the  statute,  and  is  dependent  in  part  upon 
the  conduct  of  the  bankrupt  after  the  filing  of  his  petition  in  bankruptcy. 
Those  conditions  cannot  be  applied  until  application  has  been  made  for  a 
discharge.^^ 

(3)  PuBPOSE  OF  DisciiABOE. — A  discharge  is  granted  to  an  honest  bankrupt 
in  order  that  he  may  reinstate  himself  in  the  business  world ;  it  is  refused  to 
a  dishonest  bankrupt  as  a  punishment  for  his  fraud  and  to  prevent  its  con- 

10.  Act  of  1800,  S§  36,  87.  Adler  v.  Hammond    (C.  €.  A.,  6th  Oir.),  4 

11.  Act  of  1841,  f  4.  Am.  B.  R.  736,  739,  104  Fed.  862.    The  debts 

12.  Act  of  1867,  I  29,  R.  S.,  i  5,110.  not  dischargeable  are  specified  in  Bankr.  Act, 
18.  Act  of  1867,  §  29,  R.  S.,  §  5,112.  |  17-b,  post. 

14.  Act  of  June  22,  1874,  R.  S.,  $  5,112-a.  17.  In  re  Little   (C.  C.  A.,  7th  CSr.),  13 

16.  Act  of  1867,  8  30,  R.  S.,  §  6,116.  Am.  B.  R.  640,  137  Fed.  521. 

16.  Bankr.  Act,   §   1(12).     U.   S.  ex  rel. 
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tinuance  in  the  future.^  Where  a  bankrupt  has  been  brought  into  court  at 
the  instance  of  his  creditors,  and  €l11  his  property  is  being  applied  to  the  pay- 
ment of  his  debts,  he  has  paid  the  price  of  a  discharge,  and  must  be  accorded 
the  relief  which  he  seeks,  unless  he  has*  been  guilty  of  conduct  which,  under 
the  act,  deprives  him  of  such  relief.^* 

b.  Difloharges  under  original  and  amended  act. —  It  is  conceded  that  the 
act  of  1898  was  woefully  weak  in  its  discharge  features.  The  bill  as  intro- 
duced was  not,^  but,  in  the  compromises  that  accompanied  its  passage,  nearly 
all  the  objections  to  discharges,  not  amounting  to  bankruptcy  crimes,  disap- 
peared. As  the  law  was  passed,  a  discharge  could  be  refused  only  on  a  showing 
of  (1)  concealment  of  assets,  ("2)  false  swearing  in  the  progress  of  the  pro- 
ceeding, and  (3)  destruction  of,  concealment  of,  or  failure  to  keep,  books 
of  account,  accompanied  by  fraudulent  intent  to  conceal  financial  condition 
and  a  purpose  of  going  into  bankruptcy.  Even  these  meager  bars  on  dis- 
honesty have  been  necessarily  cut  through  by  judicial  constructions;  and  the 
country  has  witnessed  the  spectacle  of  a  conmiercial  jail  delivery.  This  con- 
dition was  subsequently  met  by  the  amendatory  act  of  1903,  which  added  four 
new  objections  to  a  discharge,  discussed  in  detail  later.  The  amendment  of 
1910  further  strengthened  the  act  by  withholding  a  discharge  where  money 
as  well  as  property  was  obtained  by  a  false  financial  statement  by  the  debtor 
to  the  representative  of  the  creditor,  as  well  as  when  made  to  the  creditor 
himself.  The  amendment  also  provides  for  objections  to  be  made  by  the 
trustee,  in  behalf  of  the  creditors,  when  authorized  by  them  at  a  creditors' 
meeting. 

c.  Constitutionality  of  restrictions. —  Congress  may  prescribe  any  r^ulations 
concerning  discharges  in  bankruptcy  that  are  not  so  unreasonable  as  to  be 
incompatible  with  fundamental  laws,  and  there  is  nothing  in  the  act  relative 
to  discharges  which  renders  it  unconstitutional.^^ 

d.  Jurisdiction. —  (1)  In  general.  The  jurisdiction  of  courts  of  bank- 
ruptcy in  respect  to  discharges  is  expressly  conferred  by  §  2  (12)  and  is  sub- 


18.  In  re  Hammerstein  (C.  C.  A.,  2d  Cir,), 
26  Am.  B.  R,  757,  189  Fed.  37. 

The  purpose  of  releasing  an  honest  debtor 
from  the  burden  of  debts  which  he  is  unable 
to  longer  carry  is  to  give  freer  play  to  his 
energies  and  enterprises,  that  he  may  there- 
after be  better  able  to  support  himself  and 
those  dependent  upon  his  earnings,  and  there- 
by be  in  a  position  to  render  a  better  service 
to  the  State  and  to  society.  Barton'  Bros. 
V.  Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  592,  136  Fed.  355.  The  release  af  the 
unfortunate  and  insolvent  debtor  from  the 
burden  of  his  debts  and  his  restoration  to 
business  activity  in  the  interest  of  his  family 
and  the  general  public,  are  the  main,  if  not 
the  most  important  objects  of  the  bankruptcy 
act.  Hardie  v.  Swafford  Bros.  I>ry  Goods  Co. 
(C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  457,  166 
Fed.  588. 

Relief  of  banknipf. —  In  the  case  of  In  re 
Haonmerstein  (C.  C.  A.,  2d  Cir.),  26  Am.  B. 
R.  767,  758,  189  Fed.  37,  the  court  said:  "A 
disdiarge  is  granted  to  an  honest  bankrupt 
in  order  that  he  may  reinstate  himself  in 
the  busines  world ;  it  is  refused  to  a  dishonest 
bankrupt  as  a  punishment  for  his  fraud  and 
to  prevent  its  continuance  in  the  future.    In 


a  sense  the  question  has  passed  beyond  the 
creditors  and  is  one  of  public  policy,  but 
when  the  cfharge  is  that  the  bankrupt  has 
defrauded  his  creditors  the  fact  that  they 
have  oeased  to  assert  their  charge  cannot  be 
wholly  ignored  by  the  court.**  In  the  case 
of  Williams  et  al.  v.  U.  S.  Fidelity  Co., 
236  U.  6.  549,  34  Am.  B.  R.  181,  59  L.  ed. 
713,  revg.  28  Am.  B.  R.  802,  the  court  said: 
"It  is  the  purpose  of  the  Bankruptcy  Act 
to  convert  the  assets  of  the  bankrupt  into 
cash  for  distribution  among  creditors,  and 
then  to  relieve  the  honest  debtor  from  the 
weight  of  oppressive  indebtedness,  and  per- 
mit him  to  etart  afresh  free  from  the  obliga- 
tions and  responsibilities  consequent  upon 
business  misfortunes.'* 

19.  Matter  of  Johnson,  (D.  C,  Pa.),  32 
Am.  B.  R.  448,  215  Fed.  748. 

80.  See  Torrey  bill,  S.  1,036,  55th  Congress, 
Ist  Session,  introduced  bv  Senator  Lii^say. 
March  22,  1897,  §  51 ;  also'  the  Henderson 
bill,  §  13,  p.  2,039,  Vol.  31,  Cong.  Record. 
56th  Congress,  2d  Session. 

21.  Hanover  Nat.  Bank  v.  Moyes,  186  U.  S. 
181,  8  Am.  B.  R.  1.  See  also  In  re  Billing 
(D.  C,  Ala,),  17  Am.  B.  R.  80,  145  Fed.  396. 
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ject  to  the  same  restrictioiis,  territorially  and  otherwise,  as  in  other  matters 
pertaining  to  bankruptcy.  By  subsection  a  of  this  section  the  application  is 
to  be  filed  in  the  court  in  which  the  proceediDg  is  pending.  Jurisdiction  is 
ocmferred  where  it  appears  that  the  applicant  resided  within  the  district  for 
practically  all  of  the  six  months  preceding  the  filing  of  the  petition  in  bank- 
ruptcy.^ It  has  been  held  that  a  creditor  who  has  participated  in  all  the 
proceedings  without  objection  cannot  raise  the  question  of  lati  of  jurisdiction 
on  the  bankrupt's  application  for  a  discharge.*^  Unless  the  application  for 
a  discharge  is  filed  within  the  required  time  the  court  is  without  jurisdiction.^ 

(2)  Court  but  not  referee. —  The  section  contemplates  that  the  applica- 
tion shall  be  made  to  the  judge  and  by  §  38-a  (4)  questions  arising  out  of 
applications  for  disdiarges  are  expressly  excepted  from  the  jurisdiction  con- 
ferred upon  referees.  All  such  questions  are  original  questions  for  the  court,^ 
although  after  application  reference  may  be  made  to  the  referee  as  a  special 
master  to  tear  and  report  on  the  f acts.^  In  such  a  case  the  reference  is  not 
by  consent  and  the  report  of  the  referee  is  advisory  merely .^^ 

e.  Law  goyeming  proceedings. —  The  proceedings  are  to  be  governed  by  the 
law  as  it  existed  when  the  bankrupt  filed  his  petition  for  adjudication.^ 


itSL  Matter  of  Harria  (Ref.,  N.  J.),  11  Am. 
B.  R.  649. 

Jnriadiction. — Where  a  court  did  not  have 
jurisdiction  to  -adjudicate  as  to  the  bank- 
n^tcy  because  of  lack  of  residence,  it  can- 
not grant  a  discharge,  the  question  being  first 
raised  on  the  application  therefor.  In  re 
Clisdell  (Ref.,  N.  Y.),  2  Am.  B.  R.  424. 

93.  Objections  goins  to  the  jnriadiction 
must  <be  raised  at  the  first,  or,  at  least,  an 
early  opportanity.  A  creditor  who  received 
notice  of  the  first  meeting  of  creditors,  who 
appeared  thereat,  nominated  Iflie  trustee,  and 
exhaustively  examined  the  bankrupt,  can- 
not, on  the  bankrupt's  application  for  a  dis- 
charge thereafter,  urge,  for  the  first  time, 
that  the  court  is  without  jurisdiction  to  en- 
tertain the  bankrupt's  applioation  for  a  dis- 
charge, on  the  ground  that  the  adjudication 
was  made  by  tiie  referee,   and  not  bv  the 

i'adge.  In  re  Polakoff  (Ref.,  NT.  Y.),-l  Am. 
I  R.  359. 

S4.  In  re  Fahey  (D.  C.,  la.),  8  Am.  B.  R 
354,  116  Fed.  239.  In  this  case  the  jud|^e 
said:  "The  power  and  right  to  grant  a  dis- 
charge effectual  to  bar  the  enforcement  of 
debts  is  conferred  by  the  statute,  and  is  gov- 
erned by  the  limitations  found  in  the  statute ; 
and  ttierefore,  unless  it  is  petitioned  for 
within  the  time  limit,  fixed  by  section  14  of 
the  act,  the  court  of  bankruptcy  is  without 
the  power  and  jurisdiction  to  ^ant  a  dis- 
charge. If  the  court,  yieldmg  to  the 
equitable  considerations  pressed  upon  it, 
should  grant  a  discharge  in  form  to  the  bank- 
rupt, it  would  be  a  mistaken  kindn^s,  for 
the  vali^tv  of  the  discharge  could  be  im- 
peached ibefore  any  court  wherein  it  might  be 
pleaded  as  a  bar  to  a  claim  on  the  ground  of 
want  of  jurisdiction  in  this  court  to  enter- 
tain the  petition  for  discharge;  the  record 
showing  on  its  face  that  the  petition  was  not 
filed  within  18  months  of  the  date  of  the  ad- 
judication." 

W.  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  R.  814,  168  Fed.  342;  In  re  Elby  (D.  C, 


Iowa),  19  Am.  B.  R.  734,  167  Fed.  935;  In 
re  Hockman  (D.  C,  Pa.),  30  Am.  B.  R.  921, 
209  Fed.  330. 

Referee  has  no  jorlsdletion. —  Application 
for  d&sdharge  are  in  the  nature  of  proceed- 
ings separate  from  the  original  cause  which 
is  closed  upon  the  final  distribution  of  the 
assets  of  the  estate,  and  over  them  the  refer- 
ence to  the  referee  of  the  original  cause  con- 
fers no  jurisdiction.  In. re  Taylor  (D.  C, 
AU.),  26  Am.  B.  R.  143,  188  Fed.  479. 

An  application  for  a  discharge  is  in  the 
nature  of  a  separate  proceeding  from'  the 
original  case  which  is  closed  with  the  final 
distribution  of  assets.  The  reference  to  the 
referee  of  the  original  case  confers  no  juris- 
diction whatever  on  him  as  to  the  disohai^, 
as  the  bankruptcy  act,  in  section  14  (a),  re- 
quires the  application  to  be  "filed  in  the 
court  of  bantruptcy,"  and,  in  «ection  1(6), 
"  Clerk "  is  defined  to  mean  **  clerk  of  the 
court  of  bankruptcy."  Matter  of  Kendridc 
&  Oo.  (D.  C  Vt.),  35  Am.  B.  R.  630,  226 
Fed.  980. 

86.  See  discussion  under  Section  Thiri^- 
eight  of  this  work,  poet.  In  re  Riand&ll  (D. 
C,  Pa.),  20  Am.  B.  R.  305,  159  Fed.  298. 

Reference  to  special  master. — 8uch  appli- 
cation or  any  specified  issue  arising  thereon 
may  be  sent  to  the  referee  to  ascertain  and 
report  the  facts  and  no  one  is  prejudiced 
thereby.  In  re  McDuff  (C.  C.  A.,  5th  Cir.), 
4  Am.  B.  R.  110,  101  Fed.  241.  The  judge 
may,  in  his  discretion,  appoint  a  person  other 
than  the  referee.  In  re  GillarSon  (D.  C., 
Pa.).  26  Am.  B.  R.  103,  187  Fed.  289. 

27.  International  Harvester  Co.  v.  Carlson, 
(€.  O.  A.,  8th  Cir.),  33  Am.  B.  R.  178,  217 
Fed.  736. 

28.  Matter  of  Petersen  (Ref.,  Minn.),  10 
Am.  B.  R.  365 ;  In  re  Chamberlain  ( D.  C.,  N"- 
Y.),  11  Am.  B.  R.  96,  126  Fed.  639;  In  re 
Hammerstein  (C.  C.  A.,  2d  Cir.),  26  Am. 
B.  R  757,  189  Fed.  37;  In  re  Simon  (D.  C, 
N.  Y.),  29  Am.  B.  R.  808,  201  Fed.  1004. 
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Statutory  provisions  regulating  the  conditions  on  which  bankniptB  may  be 
discharged  are  remedial  in  their  nature  with  respect  to  the  bankrupts  or 
their  creditors,  and  the  strict  rules  of  construction  or  interpretation  appro- 
priate to  retroactive  or  retrospective  laws  are  inapplicable  to  them.  The 
amendment  of  this  section  by  tike  acts  of  1903  and  1^10  deals  solely  with  a 
condition  precedent  to  the  discharge  of  a  bankrupt  in  future  cases.^ 

m.     APPLICATION  FOR  DISCHARGE. 

a.  Who  may  apply. —  (1)  In  general. —  Subsection  a  provides  that  that  any 
person  who  has  been  adjudged  a  bankrupt  may  file  an  application  for  a  dis- 
charge; unless  he  is  within  the  restrictions  of  §  14-b  and  §  29-b  he  will  be 
entitled  to  it.^^  A  bankrupt's  right  to  a  discharge  is  not  affected  by  his  insanity, 
which  prevented  his  examination  by  creditors,  *  and  the  same  is  probably  true 
in  case  of  death  ;^^  in  either  event  the  personal  representative  should  be  per- 
mitted to  institute  the  proceedings  for  a  discharge. 

(2)  Corporation;  individual  partner. — Application  may  be  filed  by  a 
corporation  when  it  has  been  adjudicated  a  bankrupt.^  If  a  member  of  a 
firm  is  adjudged  a  bankrupt,  he  is  entitled  to  an  individual  discharge  from 
partnership  debts  as  well  as  individual  debts.^  But  if  the  adjudication  is 
that  of  the  individual  partner,  and  the  administration  has  no  concern  with  the 
partnership  estate,  he  is  not  entitled  to  a  discharge  from  partnership  debts.^ 

(3)  Denial  in  former  proceeding. —  The  application  may  be  filed  even 
by  one  refused  a  discharge  in  a  former  proceeding,^  but  a  second  petition 
cannot  be  filed  where  a  first  petition  in  the  same  bankruptcy  was  denied  on 
the  merits.^  Where  the  prior  proceeding  determined  all  the  issues,  and  the 
subsequent  proceeding  was  instituted  for  the  purpose  of  obtaining  a  discharge 
denied  in  the  prior  proceeding,*®  or  where  the  same  debts  were  scheduled  in 


29.  In  re  Scott  (D.  C,  Del.),  11  Am.  B. 
R.  327,  126  Fed.  981,  citing  many  authorities 
under  former  acts ;  Matter  of  Petersen  ( Ref ., 
Minn.),  10  Am.  B.  R.  355. 

80.  In  re  Crist  (D.  C,  Ala.),  9  Am.  B.  R. 
1,  116  Fed.  1,007;  Smith  v.  Keegan,  (C.  C. 
A.,  Ist  Oir.),  7  Am.  B.  R.  4,  111  Fed.  157; 
In  re  Eades  (C.  C  A.,  7th  Cir.),  16  Am.  B. 
R.  30,  143  Fed.  293;  In  re  Marshall  Paper 
Co.  (C.  C.  A.,  Ist  Cir.),  4  Am.  B.  R.  468, 
102  Fed.   872. 

A  Yoluntary  bankrupt  may  he  granted  a 
discharge,  although  he  has  not  filed  a  sched- 
ule of  his  assets  with  his  petition  and 
schedule  of  debts.  A  voluntary  bankrupt 
need  not  satisfy  the  court  that  he  has  per- 
formed everything  which  the  law  requires  of 
him  to  do  and  is  guilty  of  none  of  the  things 
which  the  law  condemns;  but  he  is  entitled 
to  his  discharge  as  a  legal  right  unless  the 
objecting  creditors  establish  his  guilt.  Mat- 
ter of  Johnson  (D.  C,  Pa.),  32  Am.  B.  R. 
448,  32  Fed.  448. 

81.  In  re  Miller  (D.  C,  Pa,),  13  Am.  B. 
R.  346,  133  Fed.  1,017. 

32.  In  re  (Miller  (D.  C,  Pa.),  13  Am.  B. 
B.  345,  133  Fed.  1,017;  In  re  Hicks  (D.  C, 
Vt.),  6  Am.   B.  R.   181,  107   Fed.  910. 

Application  by  administratrix  of  bankrupt. 
—  The  administratrix  of  a  deceased  bankrupt 
may  file  an  application  for  discharge,  and 


the  judge  may,  on  cause  shown,  extend  the 
time,  but  not  exceeding  18  months  from  the 
adjudication.  Matter  of  Agnew  and  Sher- 
man (D.  C,  N.  Y.),  35  Am.  B.  R.  709,  225 
Fed.   650.-' 

33.  In  re  Marshall  Paper  Co.  (D.  C, 
Mass.),  2  Am.  B.  R.  663,  95  Fed.  419;  affd. 
on  appeal,  s.  c,  4  Am.  B.  R.  468,  102  Fed. 
872. 

34.  In  re  Myers  (D.  C,  N.  Y.),  3  Am.  B. 
R.  260,  97  Fed.  753 ;  In  re  Laug-hlin  ( D.  C, 
la.),  3  Am.  B.  R,  1,  96  Fed.  589;  (Matter  of 
Neyland  v.  McKeithen  (D.  C,  Miss.),  24  Am. 
B.  R.  879,  184  Fed.  144. 

85.  -Matter  of  Freund  (D.  C,  la.,  (Ref.),  1 
Am.  B.  R.  25;  In  re  Meyers  (D.  C,  N.  Y.), 
2  Am.  B.  R.  707,  96  Fed.  408;  In  re  Morrison 

(D.  C,  Tex.),  11  Am.  B.  R.  498,  127  Fed. 
186;  In  re  Hale  (D.  C,  N.  €ar.),  6  Am.  B. 
R.  36,  107  Fed.  432. 

86.  In  re  Herrraan  (D.  C,  N.  Y.),  4  Am. 
B.  R.  139,  102  Fed.  753;  In  re  Claflf  (D.  C, 
Mass.),  7  Am.  B.  R.  128,  Jll  Fed.  506. 

87.  In  re  Roval  (D.  C,  No.  Car.),  7  Am. 
B.  R.  636,  113  Fed.  146;  Matter  of  Feigen- 
baum  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  595, 
121  Fed.  69,  revg.  7  Am.  B.  R.  339,  161  Fed, 
608;  In  re  Cohen  (D.  C,  N.  Y.),  29  Am. 
B.  R.  698,  201  Fed.  188. 

88.  Kuntz  V.  Young  (C.  C.  A.,  8th  Cir.), 
12  Am.  B.  R.  «06,  131  Fed.  719. 
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both  proceedings,**  the  bankrupt  may  not  be  discharged.  The  denial  of  a  di&- 
chaige  in  the  prior  proceeding  renders  the  issue  of  the  bankrupt's  discharge 
res  adjudicata  in  a  subsequent  proceeding  as  to  debts  provable  in  the  prior 
proceeding.*^ 

b.  Time  of  making  application. —  (1)  In  gknbbal. —  The  application  should 
be  filed  after  one  month,  and  within  twelve  months,^^  subsequent  to  the  adjudi- 
cation. This  means  any  time  within  a  period  of  twelve  months  after  the  end 
of  the  first  month  succeeding  the  adjudication.^ 

(2)  Extension  of  time. —  His  time,  on  cause  shown,  may  be  and  usually 
is  extended  six  months,  but  such  extension  can  be  granted  only  by  the  judge. '*^ 
An  extension  should  not  be  granted  unless  it  clearly  appear  that  the  bankrupt 
was  unavoidedly  -prevented  from  filing  his  application  within  the  twelve 
months ;  laches  will  be  f  atal.^     The  words  "  unavoidably  prevented  *'  should 


38.  PoUet  V.  Coael  (C.  C.  A.,  Iftt  Cir.),  24 
Am.  B.  R.  678,  179  Fed.  488;  Matter  of 
Kiiffler  (C.  C.  A.,  2d  Cir.),  22  Am.  B.  R. 
289,  168  Fed.  1021,  affg.  10  Am.  B.  R.  181, 
155  Fed.  1018. 

40.  In  re  Kuffler  (D.  C,  N.  Y.),  19  Am. 
B.  B.  181,  155  Fed.  1018,  affd.  22  Am.  6.  R. 
289,  168  Fed.  1021. 

Failiixe  of  objecting  creditor. — Where,  upon 
the  objection  of  a  creditor  having  a  provable 
debt,  the  bankrupt  is  denied  hia  discharge, 
but  in  a  subsequent  bankruptcy  the  aame 
creditor  intentionally  remained  away  from 
court  aiftd  the  bankrupt  was  granted  his  dis- 
charge without  objection,  an  action  upon  said 
debt,  if  it  is  a  dischargeable  one,  is  barred, 
where  the  ground  upon  which  the  first  dis- 
charge was  refused  does  not  appear.  Bluthen- 
thai  V.  Jones,  208  U.  S.  64,  19  Am.  B.  R. 
288,  52  L.  Ed.  390,  affg.  51  Fla.  396,  41  6o. 
963. 

41.  Computation  of  time. —  Under  the  pro- 
TiBiona  of  section  14-a,  t^at  '^  within  the  next 
twelve  months  subsequent  to  being  adjudged 
a  bankrupt,"  when  read  in  connection  with 
the  provisions  of  section  31,  relating  to  the 
computation  of  time,  a  bankrupt  has  e  year 
and  a  day  from  adjudication  in  which  to  ap- 
ply for  his  discharge,  unless  for  unavoidable 
delay  clearly  shown,  the  court  extends  the 
time.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B. 
R.  339,  165  Fed.  225. 

Limitation  aa  to  time. —  llie  section  cre- 
ates three  limitations  of  time,  all  subsequent 
to  adjudication,  the  first  one  month  there- 
alter,  the  second  the  next  twelve  months 
after  the  first,  and  the  third  the  next  six 
months  after  the  second.  The  bankrupt  has 
twelve  months  within  which  to  file  his  appli- 
cation for  discharge  as  of  right  and  course, 
commencing  after  the  expiration  of  one  month 
subsequent  to  adjudication.  Matter  of  Wal- 
ters (D.  €.,  Mont.),  31  Am.  B.  R.  565,  209 
Fed.  133. 

48.  Matter  of  Daly  (D.  C,  K.  Y.),  35  Am. 
B.  R  219,  224  Fed.  263. 

4S.  For  petition,  certificate  of  the  referee 
in  charge,  and  order,  see  ''Supplementary 
Forma  ;^  Hagar  and  Alexander's  Bank- 
ruptcy Forms,  2d  Ed.,  Forms  No.  283-285. 


Jurisdiction  to  grant  order  extending  time. 
—  Where  a  duly  verified  petition  of  the  bank- 
rupt, setting  forth  that  sickness  had  pre- 
vented him  from  having  sufiicient  means  with 
which  to  pay  an  attorney  for  preparing  his 
application  for  a  discharge  within  twelve 
months  after  adjudication,  was  presented  to 
the  district  judge  before  whom  the  bank- 
ruptcy proceedings  were  had,  and  who  alone 
had  jurisdiction  of  the  diacharge  proceedings, 
he  hadi  jurisdiction  to  grant  an  order  extend- 
ing the  time  within  which  bankrupt  might 
file  his  application  for  discharge,  and  the 
mere  fact  that  the  order  was  erroneous,  be- 
cause based  on  insufficient  evidence,  is  no 
reason  for  vacating  it  on  the  ground  of  want 
of  jurisdiction.  In  re  Oasey  (D.  C.,  N.  Y.), 
28  Am.  B.  R.  359,  105  Fed.  322. 

44.  In  re  Fahv  (D.  C,  Iowa),  8  Am.  B. 
R.  354,  116  Fed.  239.  In  this  case  the  court 
said:  "In  express*  terms  the  discretion  of 
the  judge  is  limited  to  the  six  months  follow- 
ing the  expiration  of  the  year  beginning  with 
the  date  of  the  adjudication,  and,  as  I  con- 
strue the  statute,  this  is  a  limitation  on  the 
jurisdiction  of  the  judge  over  the  matter  of 
discharge.  The  power  and'  right  to  grant  a 
discharge  effectual  to  bar  the  enforcement  of 
debts  is  conferred  'l^  the  statute,  and  is  gov- 
erned by  the  limitations  found  in  the  statute ; 
and  tBwrefore,  unless  it  is  petitioned  for 
within  the  time  limit  fixed'  by  section  14  of 
the  act,  the  court  of  bankruptcy  is  without 
the  power  and  jurisdiction  to  grant  a  dis- 
charge." This  language  was  quoted  and  ap- 
proved in  In  re  Wagner  (D.  O.,  Nev.),  15 
Am.  B.  R.  100,  139  Fed.  87 ;  In  re  Daly  ( D. 
C,  Wask),  30  Am.  B.  R.  475,  205  Fed.  1002. 

Notice  to  bankrupt. —  It  is  not  the  duty  of 
the  referee  to  notify  the  bankrupt  when  the 
year  will  expire.  In  re  Knauer  (D.  C, 
Iowa),  13  Am.  B.  R.  503,  133  Fed.  805. 

Objections  by  creditors,  where  an  extension 
is  granted,  are  confined  to  statutorv  objec- 
tions. In  re  Haynes  &  Son  (D.  €.,  ta.),  10 
Am.  B.  R.  13,  122  Fed.  560. 

Proof  may  be  required  showing  why  the 
application  for  a  discharge  was  not  made 
within  the  specified  time.  In  re  Glickman 
(D.  C,  Pa.),  21  Am.  B.  R.  171,  164  Fed.  209. 
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be  ooQstrued  with  some  liberality,  so  as  to  permit  aa  extension  in  a  case  of 
excusable  or  ignorant  n^lect  or  mistake.**  It  must  be  shown  that  the  petitioner 
was  nnavoidably  prevented  from  filing  his  application  during  the  entire  period 
of  one  year.^  An  adjudication  of  bankruptcy  will  not  be  opened  for  the  sole 
purpose  of  extending  the  time  of  making  an  application  for  a  discharge.'*''  The 
affidavit,  upon  which  the  extension  is  asked  for,  should  contain  a  valid  excuse ; 
a  statement  that  the  counsel  for  the  bankrupt  was  busy  with  other  matters  and 
had  overlooked  it  is  insufficient  ;**  and  mere  illness  in  the  family  of  the  bank- 
rupt will  not  suffice.*^  The  granting  of  the  extension  is  discretionary  and  no 
notice  to  creditors  is  required.*^  Creditors  who  had  notice  of  an  application 
to  extend  the  time  within  which  an  application  for  a  discharge  may  be  made 
and  who  do  not  move  promptly  to  vacate  the  order  extendiiig  such  time,  but 


A  motion  made  more  than  eighteen  months 
after  adjudication  for  an  order  granting  leave 
to  file  an  application  nunc  pro  tunc  as  of  a 
date  sixteen  months  after  adjudication  when 
an  authorized  application  had  been  made, 
should  be  denied  m  the  absence  of  sufficient 
reason  therefor.  In  re  Wolff  (D.  C,  Oal.), 
4  Am.  B.  R.  74,  100  Fed.  430. 

Excuse  of  default. —  Where  more  than 
thirteen  months  have  expired  from  the  adju- 
dication in  bankruptcy  at  the  time  a  petition 
for  a  discharge  is  presented,  it  ie  imipossift>le 
for  the  clerk  to  me  same,  or  for  the  court 
to  permit  it  to  be  filed,  without  a  s'howing 
that  the  bankrupt  was  unavoidably  prevented 
from  filing  it  witihin  the  thirteen  months  suc- 
ceeding the  adjudication.  If  delay  in  filing 
an  application  for  a  discharge  is  occasioned 
by  the  fault  of  a  postmaater  or  his  employ- 
ees, where  the  application  is  forwarded  by 
mall,  or  is  occasioned  by  the  fault  of  some 
clerk  or  employee  in  the  office  of  the  attorney 
making  the  application,  or  by  the  absence  of 
the  court  or  judge  from  his  office  or  place 
of  holding  court,  or  by  any  act  of  omission  or 
commission  on  the  part  of  an  officer  of  the 
court,  justice  demand«  that  a  ntmc  pro  tunc 
order  be  made.  Matter  of  Daly  (D.  C,  N. 
Y.),  36  Am.  B.  R.  219,  224  Fed.  263. 

45.  The  words  ''unavoidably  prevented/' 
should  be  liberally  construed,  so  as  to  per- 
mit an  application  for  a  discharge  to  be  nled- 
where  bankrupt  bas  been  prevented  frcmi 
filing  it  during  the  first  twelve  months 
through  excusable  neglect,  reasonable 
grounds  for  delay,  mistake,  inadvertence, 
etc.  Where  a  bankrupt  represents  to  the 
court  his  reliance  upon  counsel  who  it  ap- 
pears have  misunderstood  his  instructions, 
his  default  in  not  filing  an  application  for 
a  discharge  is  explained,  and  the  discretion 
of  the  court  in  granting  an  extension  of 
time,  upon  such  explanation,  will  not  be  dis- 
turbed. In  re  Churchill  (D.  C,  Wis.),  28 
Am.  B.  R  607,  197  Fed.  114. 

46.  In  re  Harris  (D.  C,  Pa.),  15  Am.  B. 
R.  705;  In  re  Lewin  (D.  C,  Tex.),  14  Am. 
B.  R.  358,  135  Fed.  252. 

47.  In  re  Morse  (D.  C,  N.  Y.),  21  Am. 
B.  R.  709,  168  Fed.  157. 

48.  Failure     of    application     in     time. — 


Where  a  bankrupt  has  failed  to  file  a  peti- 
tion for  discharge  within  one  year  from  the 
time  of  his  adjudication  and  within  the  next 
six  montha  thereafter  failed  to  obtain  from 
the  judge  an  extension  of  time,  as  provided 
hj  section  14-a  of  the  bankruptcy  act,  his 
right  to  such  discharge  is  lost  to  him  for- 
ever, especially  where  bankrupt  had  been 
apprised  of  his  error  in  time  to  make  ap- 
plication to  the  judge  for  such  extension  of 
time.  In  re  Levenstein  (D.  C,  Conn.), 
24  Am.  B.  R.  822,  180  Fed.  957,  citing 
KuBte  V.  Young  (C.  C.  A.,  8th  Cir.),  12 
Am.  B.  R.  505,  131  Fed.  719,  65  C:  C.  A. 
477;  In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  18 
Am.  B.  R.  16,  151  Fed.  12,  80  C.  C.  A.  508 ; 
In  re  Bramlett  (D.  C,  Ga.),  20  Am.  B.  R. 
402,  161  Fed.  588;  In  re  Anderson  (D.  C, 
Mont.),  14  Am.  B.  R  221,  134  Fed.  319; 
In  re  Richter  (D.  C,  Conn.),  27  Am.  B.  R. 
215,  1^0  Fed.  905,  holding  that  the  failure 
to  apply  in  time  may  not  be  excused  because 
of  the  bankrupt's  poverty. 

49.  In  re  Lewin  (D.  C,  Tex.),  14  Am.  B. 
R.  358,  135  Fed.  252. 

Grounds  for  extension  of  time;  eicknees. — 
If  a  bankrupt  or  his  family  were  sick  and 
it  was  necesary  for  him  to  provide  for  their 
support,  wherefore  he  did  not  have  sufficient 
means  to  pay  an  attorney,  it  may  be  said 
that  he  was  unavoidably  prevented  from  filing 
his  application  for  a  discharge  within  one 
year  after  adjudication,  so  as  to  be  per- 
mitted to  file  the  application  within  six 
months  thereafter.  In  re  Caeey  (D.  "Q.,  N, 
Y.),  28  Am.  B.  R.  369,  195  Fed.  322. 

50.  In  re  Fritz  ( O.  C,  N.  Y. ) ,  23  Am.  B. 
R.  84,  173  Fed.  560;  In  re  Chase  (D.  C, 
Mass.),  26  Am.   B.  R.  456,  186  Fed.  408. 

Extension  may  be  granted  by  the  district 
judge,  not  only  ex  parte,  but  in  such  sum- 
mary or  informal  manner  as  may  be  proper 
or  convenient  at  the  time;  and  a  contention 
that  an  order  extending  the  time  in  which 
a  bankrupt  may  file  his  application  is  er- 
roneous, because  made  without  notice  and 
upon  an  unverified  petition,  is  without 
merit  In  re  Churchill  (D.  C,  Wis.),  28  Am. 
B.  R.  607,  197  Fed.  114. 
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appear  for  the  purpose  of  filing  objectioiis  will  be  deemed  to  have  waived 
objections  to  the  extension.^^ 

(3)  Filing  afteb  time  limited. —  It  is  doubtful  whether  the  court  may 
allow  a  nunc  pro  tunc  order  granting  leave  to  file  an  application  for  a  dis- 
charge after  the  period  of  eighteen  months  has  expired  f^  it  has  been  held  that 
the  court  has  no  jurisdiction  after  the  expiration  of  the  time  limit.*^  If  the 
court  has  permitted  a  petition  to  be  filed  more  than  a  year  after  the  adjudica- 
tion, upon  an  insufficient  showing,  the  remedy  is  by  motion  to  vacate."  The 
application  for  a  discharge  will  be  dismissed  if  not  diligently  prosecuted." 

c.  iLffect  of  failure  to  apply  within  time. —  (l)  In  general. —  If  the  bank- 
rupt fails  to  apply  for  his  discharge  within  the  limit  prescribed  by  statute,  i.  e., 
within  twelve  months  after  adjudication,  or  the  succeeding  six  months  if  an 
extension  of  time  has  been  granted,  the  court  is  without  jurisdiction  to  grant 
such  discharge.^  His  right  to  a  discharge  from  the  debts  scheduled  by  him 
is  lost,  and  may  not  be  restored  by  any  act  or  proceeding  in  the  court.''' 

(2)  Right  not  restored  by  subsequent  proceedings. —  The  failure  to 
apply  for  a  discharge  within  the  time  limited  has  the  same  effect  as  a  denial 
of  a  disdiarge  from  the  debts  involved  in  the  proceedings,  and  the  bankrupt 
may  not  thereafter  institute  voluntary  proceedings  for  the  purpose  of  securing 
a  discharge  from  debts  scheduled  in  the  former  proceedings.^     The  failure 


51.  In  re  Cafeey  (D.  C,  N.  Y.),  28  Am. 
B.  R.  359,  196  Fed.  322. 

CoDateral  attack. — An  order  granting  an 
extension  of  time  for  the  administratrix  of 
a  bankrupt  to  file  an  application  for  a  dis- 
charffe,  and  the  validity  and  regularity  of 
the  Tatter,  cannot  be  attacked  upon  a  hear- 
ing of  objections  to  the  discharge.  Matter 
of  Agnew  and  Sherman  (D.  C,  N.  Y.),  35 
Am.  B.  R.  709,  225  Fed.  650. 

51  In  re  Wolff  (D.  C,  Cal.),  4  Am.  B.  R. 
74,  100  Fed.  430,  holding  that  such  a  nunc 
pro  tunc  order  may  not  be  granted  except 
where  the  delay  was  caused  by  some  act  of 

the  court  or  its  officers.     But  see  Matter  of 

Daly  (D.  C,  N.  Y.),  35  Am.  B.  R.  219,  224 

Fed.  263. 
58.  In  re  Fahy  (D.  C,  la.),  8  Am.  B.  R. 

354,  116  Fed.  239;   Matter  of  Taunton    (D. 

C,  X.  Y.),  33  Am.  B.  R.  308,  216  Fed.  987; 

Matter  of  Loughran   (C.  C.  A.,  3d  €ir.),  33 

Am.  B.R.  360,  215  Fed.  271. 

54.  In  re  Havnes  &  Sons  (D.  C,  Pa.),  10 
Am.  B.  R.  13,  122  Fed.  560. 

55.  In  re  Lederer   (D.  C,  N.  Y.),  10  Am. 
Am.  B.  R.  492,  125  Fed.  96. 

Delay    in    prosecution. — ^The    debtor    was 
adjudged   a  Imnkrupt   on   January   4,   1906. 
In  June,  1906,  she  signed  an  application  for 
her  disdiarge  and  left  it  with  her  attorney. 
He  did  not  file  it  until  April  26,  1907,  when 
he  procured  a  permissive  order  of  the  bank- 
ruptcy court  on  an  affidavit  which  fiailed  to 
,ahow  that   he    or    the    bankrupt   had    been 
unavoidably  prevented  from  filing  it  within 
the  year.    Between  April  26,  1907,  and  Sep- 
tember 12,   1911,  neither  the  bankrupt  nor 
her  attorney  tock  any  action  to  bring  the 
application  to  a  hearing.    On  the  latter  day 
«ey  procured   an   order   for   a   hearing   on 
wober  16,  1911,  which  was  met  by  cred- 


itors by  a  motion  to  dismiss  the  application 
for  the  discharge  for  want  of  prosecution. 
Heldf  the  motion  should  have  been  granted. 
The  bankrupt  failed  to  exercise  (that  reason- 
able diligence  requisite  to  call  a  court  of 
equity  into  action  on  her  behalf.  Lindeka 
V.  Converse  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
R.  596,  198  Fed.  618.  But  see  In  re  Glas- 
berg  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  826, 
197  Fed.  896,  holding  that  delay  in  bringing 
on  the  hearing  is  not  a  ground  for  refusing 
a  discharge. 

56.  Siebert  v.  Dahlberg  (C.  C  A.,  8th 
Cir.),  33  Am.  B.  R.  272,  218  Fed.  793;  In 
re  Fahy  (D.  C,  la.),  8  Am.  B.  R.  354, 
116  Fed.  239;  In  re  Knauer  (D.  C,  la.),  13 
Am.  B.  R.  503,  133  Fed.  805;  In  re  Wagner 
(D.  C,  Nev.),  15  Am.  B.  R.  100,  139  Fed. 
87;  In  re  Levenstein  (D.  C,  Conn.),  24 
Am.  IB.  R.  822,  180  Fed.  957. 

57.  In  re  Levenetein  (D.  C,  Conn.),  24 
Am.  B.  R.  822,  180  Fed.  957;  Matter  of 
Daly  (D.  C.,  N.  Y.),  35 'Am.  B.  R.  219,  224 
Fed.  263,  holding  that  section  14a  of  the 
Bankruptcy  Act  expressly  forbids  the  court 
or  judge  to  make  an  order  after  the  expira- 
tion of  18  months  from  the  date  of  the  ad- 
judication extending  the  time  within  which 
the  application  for  a  discharge  may  be  filed. 

58.  In  re  Stone  (D.  C,  Ore.),  23  Am.  B. 
R.  24,  172  Fed.  947;  In  re  Schnabel  (D.  C, 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383;  In 
re  PuUian  (D.  C,  Tenn.),  22  Am.  B.  R.  513, 
171  Fed.  595;  In  re  Kuffler  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  16,  151  Fed.  12;  In  re 
Silverman  (C.  C.  A.),  19  Am.  B.  R.  460,  157 
Fed.  675;  text  cited  with  approval  in  In  re 
Springer  (D.  C,  N.  Car.),  29  Am.  OB.  R.  96, 
199    Fed.   294. 

Where,  in  prior  proceedings,  a  bankrupt's 
discharge  was  not  in  form  refused,  but  on 
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of  an  involuntary  bankrupt  to  apply  for  a  discharge  within  twelve  months  of 
his  adjudication  will  prevent  him  from  obtaining  a  discharge  in  a  subsequent 
voluntary  proceeding  from  debts  which  were  scheduled  in  the  prior  proceeding.^ 
The  failure  of  the  bankrupt  to  apply  for  a  discharge  in  the  first  bankruptcy 
proceedings,  and  the  approval  of  the  record  of  such  proceedings  by  the  court 
without  granting  a  dischai^,  are  in  effect  a  judgment  by  default  in  favor  of 
his  then  existing  creditors  that  the  bankrupt  was  not  entitled  to  a  discharge 
from  their  claims,  and  that  judgment  is  conclusive  in  favor  of  such  creditors.***^ 
This  rule  is  also  applicable  to  a  case  where  a  partner  failed  in  the  first  proceed- 
ings against  the  partnership  to  apply  for  a  discharge  within  the  time  required ; 
he  may  not  have  a  discharge  in  a  subsequent  proceeding  from  debts  existing 
and  provable  against  him  in  the  first  proceeding.*^ 

d.  Petition  for  discharge. — (1)  In  general. —  The  application  for  a  dis- 
charge is  made  by  a  petition,  which  should  "  state  concisely,  in  accordance 
with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings  in 
the  case  and  the  acts  of  the  bankrupt."  ®  If  the  application  is  by  a  member 
of  a  firm,  the  petition  should  indicate  that  the  intention  is  to  bar  his  partner- 
ship liability.®^ 

(2)  Verification  of  petition. —  Neither  the  statute,  the  general  orders 
nor  the  official  form  indicates  that  the  petition  must  be  verified.  In  con- 
formity with  the  practice  in  other  similar  proceedings  it  would  seem  more 
suitable  to  verify  the  petition.^    Being  in  the  nature  of  a  pleading,  it  should, 


the  ground  that  the  banknipt  had  failed  to 
prosecute  and  to  appear  for  examination,  he 
18  not  entitled  in  a  second  proceeding  to  a> 
discharge  from  debts  iw  the  first.  Pollet  v. 
Ooscl  (C.  €.  A.,  Ist  Cir.),  24  Am.  B.  R.  678, 
179  Fed.  488.  103  C.  C.  A.  68. 

59.  In  re  Bramlett  (D.  C,  Oa.),  20  Am. 
B.  R.  402,  161  Fed.  588;  In  re  Van  Borries 
(D.  C,  Wis.),  21  Am.  B.  R.  849,  168  Fed. 
718,  holding  that  in  subsequent  bankruptcy 
proceedings  the  bankrupt  will  only  be 
granted  a  discharge  as  to  such  debts  as 
were  incurred  since  the  institution  of  tbe 
first  bankruptcy  proceedings;  Matter  of 
Loughran  (D.  CT.,  Penn.),  32  Am.  B.  R.  330, 
21S  Fed.  271. 

60.  Kuntz  V.  Young  (C.  C.  A.,  8th  Cir.), 
12  Am.  B.  R.  505,  131  Fed.  719,  65  C.  C.  A., 
477;  In  re  Elbv  (D.  C,  Iowa),  19  Am.  B. 
R.  734,  157  F^.  935;  Siebert  v.  Dahlberg 
(C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  272,  218 
Fed.   793. 

Failure  of  bankrupt  to  apply  in  former 
proceedings. —  Where  it  appeared  that  the 
bankrupt  had  filed  a  prior  petition,  been 
adjudicated  thereunder,  but  had  failed  with- 
in the  statutory  time  to  apply  for  a  dis- 
charge, a  creditor  scheduled  under  the  first 
petition  mtiy  object  to  a  discharge,  afi  to 
him,  on  the  second  application,  on  the  ground 
of  failure  to  apply  under  the  first  petition 
within  the  time  allowed,  and,  while  a  dis- 
charge on  the  second  petition  will  be  granted 
as  to  other  creditors,  the  debt  of  the  object- 
inig  creditor  will  be  excluded  from  its  opera- 


tion. In  re  Westbrook  (B.  C,  Ala.),  26  Am. 
B.  R.  181,  186  Fed.  414.  See  also  Bacon  v. 
Buffalo  Cold  Storage  Co.  (C.  C.  A.,  5th  Cir.), 
27  Am.  B.  R.  736,  193  Fed.  34. 

The  failure  of  a  voluntary  bankrupt  to  , 
apply  for  a  discharge,  within  the  time 
limited  by  section  14  of  the  Bankruptcy  Act, 
bars  him  from  making  such  an  application, 
and  a  new  petition  subsequently  filed, 
scheduling  the  same  creditors  and  the  same 
indebtedness,  should  be  dismissed.  Matter 
of  Loughran  (€.  C.  A.,  3d  Cir.),  33  Am.  B. 
R.  350,  215  Fed.  271. 

61.  In  re  Springer  (D.  C,  N.  Car.),  29 
Am.  B.  R.  96,  199  Fed.  294. 

68.  See  General  Order  XXXT  and  Official 
Form  No.  57;  Hagar  &  Alexander's  3ankr. 
Forms    (2d  ed.),  Nos.  266-J268. 

63.  In  re  Laughlin    (D.  C,  Iowa),  3  Am. 

B.  R.  1,  96  Fed.  589.    See  also  In  re  Hale  (D. 

C,  No.  Car.),  6  Am.  B.  R.  35,  107  Fed.  432; 
In  re  Carmichael  (D.  C.,  Iowa),  2  Am.  B. 
R.  815,  96  Fed.  594;  In  re  Russell  (D.  C, 
Iowa),  3  Am.  B.  R.  91,  97  Fed.  32;  In  re 
MoFaun  (D.  C,  Iowa),  3  Am.  B.  R.  66, 
96  Fed.  592.  See  for  individual  petition 
after  refusal  of  discharge  to  partnership,  In 
re  Feigenbaum  (C.  C.  A.,  2d  Cir.),  9  Am. 
B.  R.  595,  121  Fed.  69.  Compare  for  rule 
under  law  of  1867,  In  re  Pierson,  Fed.  Caa. 
11,153. 

64.  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B. 
R.  394,  119  Fed.  509;  In  re  Brown  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49. 
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in  view  of  the  requirements  of  §  1&2,  be  verified.^  A  failure  to  object  that  the 
application  is  unverified  until  after  the  evidence  on  the  application  has  been 
heard  amounts  to  a  waiver.^  The  elaborate  oath  prescribed  by  the  law  of 
1867  is  no  longer  necessary.*' 

(3)  Where  yn-ED. — ^AU  petitions  should  be  filed  with  the  clerk,  and  not 
wilii  the  judge  or  referee.^  A  filing  with  the  clerk  is  deemed  a  filing  with 
the  court,  within  the  meaning  of  subsection  a,  but  a  filing  with  the  referee  is 
not  sujBlcient^  unless  specially  authorized  by  court  rule.® 

(4)  Amendments. —  The  same  liberality  in  respect  to  amendments  to 
petitions  for  discharge  should  be  permitted  as  in  the  case  of  other  petitions 
in  bankruptcy  proceedings.  If  errors  are  contained  in  the  petition,  the  court 
may  direct  tibeir  correction  by  amendment.^^  But  such  forbearance  should 
not  be  extended  in  favor  of  a  bankrupt  whose  business  career  is  tainted,  and 
whose  conduct  toward  his  creditors  has  not  been  fair/^  And  where  the  time  to 
file  objections  has  expired  an  amendment  to  the  petition  in  matter  of  substance  is 
only  allowable  where  there  is  already  a  record  sufficient  to  justify  it." 

e.  Notice  to  ereditorft  and  trustee.—  Creditors  are  entitled  to  at  least  ten  days' 

notice  by  mail  of  all  hearings  upon  applications  for  discharge.^^      When  tiie 

petition  for  a  discharge  is  duly  filed  Ihe  clerk  may  either  himself  send  out 

the  notices,  or  the  referee  may  do  it,  upon  the  certificate  of  the  clerk  that  the 

petition  has  been  filed.     It  is  usual  for  the  clerk  to  issue  an  order  to  show 

cause  to  creditors,  returnable  before  the  judge.    This  order  must  be  served  by 

mail.    In  some  districts,  local  rules  result  in  the  referee  giving  the  required 

notice  by  mailing  and  publishing  the  order  to  show  cause,  or  a  notice  of  its 

pendency,  and  then  returning  the  proofs,  with  a  certificate  of  conformity,  to 

the  clerk  in  time  for  the  return  day.''*    Personal  service  of  the  notice  is  not 

required;  the  official  form  (Form  No.  57)  indicates  that  the  notice  be  pub- 


The  petition  is  a  pleading  of  fact   and 
should  be  verified.     In   re  Taylor    (D.   C, 
Ala.),  26  Am.  B.  R.  143,  147,  188  Fed.  479, 
where  the  court  says:      "Inasmuch   as  the 
official  form  of  application  for  discharge  con- 
tains the  averment  that  the  bankrupt  has 
duly  surrendered  all  his  property  and  rights 
of  property  and  has  fully  complied  with  all 
the  requirements  of  the  act  and  the  orders 
of  the  court  touching  his  bankruptcy,  and 
inasmuch  as  this  averment,  without  further 
proof,  in  the  absence  of  objections  filed,  en- 
titles the  bankrupt  to  his  discharge,  it  seems 
to  me  it  should  be  considered  a  pleading  of 
faet  requirinflr  verification.*' 

65.  In  re  Taylor    (D.   C,  Ala.),  26  Am. 
«•  R.  143,  188  Fed.  479. 
w.  In  re  Taylor    (D.  €.,  Ala.),  26  Am. 
'-?•  ^^3,  147,  188  Fed.  479. 
-n,    /^*  of  1867,  I  29,  R.  S.,  $  6,108   (as 
*Jnended  bv  Act  of  July  26,   1876),  post, 
Proi'/?^  Bankr.   Act,    §   38-a(4)    and   Gen- 
T?J  r**^^   XII  ( 3 ) ;    In    re   Svkes    ( D.   C, 

M  T   ^  Am.  B.  R.  264,  106 'Fed.  669. 
T>^^^  i*e  Hockman   (D.  €.,  Pa.),  30  Am. 

V*^,.  ^21,  209  Fed.  330. 
offi^  f  Southern  District  of  New  York  the 
ri  ^^J^  the  referee  is,  by  force  of  District 
v^xjurt  Itule  II,  the  office' of  the  court,  and 
r  f  ^  «•  i>etiti<m  for  discharge  with  the 
eieree   confers  jurisdiction.     In   re  Pincus 

^^i-    No  such  rule  exists  in  the  Northern 


District  of  Alabama  and  it  has  been  held 
that  a  filing  with  the  referee  is  not  a  filing 
with  the  court.  In  re  Taylor  (D.  C.,  Ala.), 
26  Aim.  B.  R.  143,  188  Fed.  479. 

70.  Mahonev  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278 ;  In  re  Mevers 
(t).  C,  K  Y.),  3  Am.  B.  R.  260,  97  Fed. 
753. 

71.  In  re  Gross  (Ref.,  N.  Y.),  5  Am.  B.  R. 
271,  affirmed  by  Judge  Brown  of  the  South- 
ern District  of  New  York  without  opinion. 

72.  See  In  re  Gift  (D.  C,  Pa.),  12  Am. 
B.  R.  244,  130  Fed.  230. 

73.  Bankr.  Act,  §  58-a(2)  and  discussion 
therotmder. 

Failure  to  give  notice. —  The  mere  fact 
that  the  receiver  of  a  creditor,  whose  name 
and  address  appeared  in  the  proofs,  did  not 
receive  notice,  because  the  creditor's  name 
did  not  appear  in  the  schedules,  is  not  suffi- 
cient to  set  aside  the  order  granting  the  dis- 
charge. In  re  Fritz  (D.  C,  N.  Y.),  23  Am. 
B.  R.  84,  173  Fed.  660. 

74.  This  practice  ifi  recommended.  For 
sample  rules  and  forms,  see  Rules  X  and  XI, 
No.  Dist.  of  N.  Y.,  1  N.  B.  109;  and  forms 
S.  &  T.  Erie  County  (N.  Y.)  Dist.,  1  N.  B. 
N.  123;  In  re  Sykes  (D.  C,  Tenn.),  6  Am. 
B.  R.  264,  106  Fed.  669. 

Forms  of  order  to  show  cause  and  certifi- 
cate of  conformity,  see  Supplementary  Forms 
Nos.  108,  109;  Hagar  &  Alexander's  Bankr. 
Forms   (2d  ed.).  Forms  Nos.  267^  268. 


850 


DiscHABQES,  When  Granted. 


[§  14-b. 


lished  in  a  designated  newspaper,  and  '^  that  the  clerk  shall  send  by  mail  to  all 
known  creditors  copies  of  said  petition  and  this  order,  addressed  to  them  at 
their  places  of  residence  as  stated ;"  this  practice  should  be  observed,  and  if  it 
is  the  validity  of  the  discharge  is  not  affected  by  lack  of  personal  notice  to 
creditors.^^  The  practice  is  not  uniform  throughout  the  country;  local  rules 
or  customs  should  always  be  ascertained.  Everywhere,  however,  all  creditors 
and  persons  in  interest  must  have  at  least  ten  days'  notice  of  the  hearing.  Not 
only  should  creditors  be  notified  of  the  application  for  discharge,  but  they  are 
entitled  to  notice  of  the  bankruptcy  so  that  they  may  file  their  claims  and  be 
prepared  to  oppose  the  discharge;  if  no  meeting  of  creditors  is  called,  it  is 
sometimes  required  by  court  rule  that  the  bankrupt  see  that  the  creditors  are 
notified  of  the  bankruptcy/®  The  mailing  of  the  notice  in  the  manner  pre- 
scribed by  statute  will  be  sufficient  even  if  not  received  and  read  by  creditors.'^ 

IV.    HEARING  ON  APPLICATION  FOR  DISCHARGE. 

a.  Appearances. —  Upon  the  filing  of  the  application  and  the  giving  of  notice 
a  creditor  opposing  the  application  must  enter  his  appearance  in  opposition 
thereto  on  tiie  day  when  the  creditors  are  required  to  show  cause.*^  This 
requirement  should  be  strictly  followed.^  The  filing  of  objections  by  a  creditor 
is  equivalent  to  the  appearance  which  the  rule  requires.^  The  appearance  must 
be  entered  on  the  day  of  the  return,®^  and  if  olgections  are  filed  on  such  day 
it  will  be  sufficient.  The  appearance  may  be  entered  at  any  time  during  such 
day,  and  it  is  error  to  deny  the  right  to  enter  an  appearance,  because  a  creditor 
failed  to  appear  at  the  hour  appointed.^  The  court  may,  in  its  discretion, 
extend  the  time  within  which  the  creditor  may  enter  his  appearance  in 
opposition  to  a  bankrupt's  discharge  even  after  the  expiration  of  the  time 
limit- provided  in  the  general  order.®®    The  appearance  may  be  made  by  the 


.  75.  Hanover  National  Bank  v.  Moyaes,  186 
U.  S.  181,  8  Am.  B.  R.  1,  46  L.  ed.  1113,  in 
which  the  court  said :  "  Creditorg  are  bound 
by  the  proceedings  in  distribution,  on  notice 
by  publication  and  mail,  and  when  jurisdic- 
tion has  atta^ihed  and  been  exercised-  to  that 
extent,  the  court  has  jurisdiction  to  decree 
discharge,  if  sufficient  opportunity  to  show 
cause  to  the  contrary  is  afforded,  or  notice 
given  in  the  same  way.  The  determination 
of  the  aiatua  of  the  honest  and  unfortunate 
debtor  by  his  liberation  from  encumbrance 
or  future  exertion  is  a  matter  of  public  con- 
cern, and  Congress  has  power  to  accomplish 
it  throughoit  the  United  States  by  proceed- 
ings at  the  debtor's  domicile.  If  sucli  notice 
to  those  who  may  be  interested^  in  opposing 
discharge,  is  provided  to  be  given,  that  is 
sufficient.  Service  of  process  or  personal  no- 
tice is  not  essential  tq  the  binding  force  of 
the  decree  " 

76.  In  re  Wollowitz  (C.  C.  A.,  2d  Cir.), 
27  Am.  B.  R.  558,  192  Fed.  105,  in  which  case 
it  was  held  that  Bankruptcy  Rule  20  (So. 
Dist.,  N.  Y.),  providing  that:  "If  the  first 
meeting  of  creditors  is  not  called  and  the  ex- 
amination of  bankrupt  at  such  meeting  be- 
gun, carried  on  and  completed  before  the  dis- 
charge is  filed,  the  referee  i«  directed  to  cer- 
tify such  facts  to  the  court,  and  thereupon, 
upon  notice  to  the  bankrupt,  an  application 
to  dismiss  the  petition  for  disdiarge  may 


be  made,''  is  not  obnoxious  to  the  bankruptcy 
act  and  void,  as  adding  a  new  ground  for 
the  refusal  of  a  discharge,  since  it  merely 
provides  for  the  details  of  the  form,  manner 
and  time  of  giving  notice  of  the  application 
for  a  discharge. 

77.  In  re  Downing  (D.  C,  N.  Y.),  28  Am. 
B.  R.  778,  199  Fed.  329. 

78.  General  Ord^er  XXXII,  and  cases  cited 
thereunder.    See  Am.  B.  R.  Dig.,  |  1,035. 

79.  Appearances  must  be  entered  as  re- 
quired in  General  Order  XXXII;  In  re 
Grant  (D.  C,  Pa.),  14  Am.  B.  R.  398,  135 
Fed.  889;  In  re  Clothier  (D.  C,  Pa.),  6 
Am.  B.  R.  203,  108  Fed.  199. 

Failure  to  enter  an  appearance  on  the 
return  day  precludes  the  creditor  from  there- 
after appearing  and  filing  specifications.  In 
re  Ginsberg  (D.  C,  Pa.),  12  Am.  B.  R.  469, 
130   Fed.   627. 

80.  In  re  iMagen  Bros.  (C.  C.  A.,  3d  Cir.), 
27  Am.  B.  R.  729,  192  Fed.  883.- 

81.  In  re  Young  (D.  C,  Pa.),  20  Am. 
B.  R.  697,  162  Fed.  912;  In  re  Grant  (D.  C, 
Pa.),  14  Am.  B.  R.  398,  135  Fed.  889;  In  re 
Gingsburg  (D.  C,  Pa.),  12  Am.  B.  II.  459, 
130  Fe<J.  627. 

82.  In  Te  Barrager  (D.  C,  Iowa),  27  Am. 
B.  R.  366,  191   Fed.  247. 

88.  In  re  Levin  (C.  C.  A.,  Ist  Cir.),  23 
Am.  B.  R.  845,  176  Fed.  177. 


§    14-b.]  SPBCUIOATIONS   OP    OBJECTIONS.  861 

creditor  in  person  or  by  an  attorney  "  who  shall  be  an  attorney  or  oonnsellor 
authorized  to  practice  in  the  circuit  or  district  court"  ^  On  the  call  of  the 
case  on  the  return  day^  if  no  appearance  is  entered  or  filed,  and  the  statutory 
facts  as  to  time,  publication  and  mailing,  etc.,  appear,  a  discharge  follows.^ 
The  judge  does  not,  as  a  rule,  investigate  further.**®  The  bankrupt  should  be 
ordered  to  attend  upon  the  hearing  if  the  creditors  so  request^  The  failure 
to  appear  on  the  return  day  will  ordinarily  preclude  a  creditor  from  subse- 
quently filing  specifications  of  objections.^*  An  objection  going  to  the  juris- 
diction cannot,  it  seems,  be  made  for  the  first  time  on  the  application  for  a 
discharge.^  Thus,  the  objection  that  a  bankrupt  is  a  non-resident  will  not  be 
considered.^ 

b.  Specifications  of  objections. — (1)  In  qxnesal. —  If  an  appearance  is  made 
in  opposition  to  the  discharge  by  any  party  in  interest,  such  party  must  file 
a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter.^^  The  purpose  of  such  specifications  is  to  give  the  bankrupt  notice 
of  the  particular  conduct  of  his  which  is  challenged  as  an  objection  to  his 
discharge.^ 

(2)  Time  and  place  of  filing. —  The  ten  days'  requirement  should  be 
followed,  and  inay  only  be  excused  upon  reasons  satisfactory  to  the  court.®' 
Under  the  general  order  the  time  may  be  enlarged  by  the  judge,  or,  in  given 
circumstances,  a  late  specification  may  be  filed  nwnjo  'pro  tunc^  The  hearing 
must  then  go  on  "  at  such  time  as  will  give  parties  in  interest  a  reasonable 
opportunity  to  be  fully  heard."  It  must  be  before  the  judge  or  before  a  special 
master  appointed  for  that  purpose ;  a  jury  cannot  be  demanded.** 

(3)  Who  may  file  specifications. —  Subsection  &  as  amended  by  the 
amendatory  act  of  1910  limits  the  right  to  oppose  to  parties  in  interest,  or 

84.  General  Order  IV,  Bonkr.  Act,  §  1(9).  90.  In  re  Goodale  (D.  C,  N.  Y.),  6  Am. 
In  re  Gaeser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.       B.  R.  493,  109  Fed.  783. 

R.  32,  104  Fed.  637,  in  which  the  court  held  91.  General  Order  XXXII;  In  re  Alhrecht 

that  an  attorney  at  law  admitted  to  prac-  (D.  C,  Pa.),  5  Am.  B.  R.  223,  104  Fed.  974. 

tice  in   the  district  court,   who   enters  his  93.  In  re  Hirsch    (D.  C,  Tenn.),  2  Am. 

appearance  and   files  objections  to  the  dis-  B.  R.  715,  96  Fed.  4S8. 

charge  of  a  bankrupt  must  be  presumed  to  98.  In  re  Clothier    (D.  C,  Pa.),  6   Am. 

have  authority  so  to  do  without  any  special  B.  R.  203,  108  Fed.  199. 

written    power    of    attorney    to    take    such  Time  of  filing. —  Objections  to  a  bankrupt's 

action.    See  Creditors  v.  Williams,  Fed.  Cas.  discharge  must  be  filed  with  the  clerk,  within 

3,379;   In  re  Palmer,  Fed.  Cas.   10,682;   In  10  days  after  the  "  show  cause  "  hearing,  and 

re  McVey,  Fed.  Oas.  8,932.  a  motion  to  dismiss  must  be  granted  where 

85.  See  In  re  Marshall  Paper  Co.  (C.  C.  they  have  not  been  so  filed,  unless  the  time 
A.,  lat  Cir.),  4  Am.  B.  R.  468,  102  Fed.  is  enlarged  in  accordance  with  General  Order 
872;  Talcott  v.  Friend  et  al.  (0.  C.  A.,  7th  XXXII.  Matter  of  Kendrick  &  Co.  (iD.  C, 
Oir.),  24  Am.  B.  R.  708,  713,  179  Fed.  676.  Vt.),  35  Am.  B.  R.  630,  226  Fed.  980. 

88.  In  re  Royal   (D.  C,  No.  Car.),  7  Am.  94.  In   re  Grefe,   Fed.    Cas.   5,794;    In   re 

B.  R.  636,  113  Fed.  140.  Price    (D.  C,  Iowa),  2  Am.  B.  R.  674,  96 

87.  See  discussion  under  Section  Seven  of       Fed.  611. 

this  work,  an^e.    In  re  Shanker  (D.  C,  Pa.)»  Time    of    filing    extended. —  The    district 

15  Am.  B.  R.  109,  K8  Fed.  862.  judge  may,  in  his  discretion,  extend  the  time 

88.  In  re  Ginsburg  (D.  C,  Pa.),  12  Am.  within  which  a  creditor  may  enter  his  a/p- 
B.  R.  459,  130  Fed.  627;  In  re  Chase  (D.  C,  pearance  and  file  specifications  in  opposition 
Mass),  26  Am.  B.  R.  456,  186  Fed.  408;  to  a  bankrupt's  discharge.  In  re  Levin  (C. 
In  re  Eidom,  Fed.  Cas.  4,314.  C.  A.,  let  Cir.),  23  Am.  B.  R.  845,  176  Fed. 

The  appearance  of  the  parties  before  the  177. 

referee  and  the  acquiescence  of  the  object-  Failure    to    file    specifications    within    the 

ing  creditor    in    the    proceeding    thereunder  time  limited  by  General  Order  32  can  only 

cure  any  infirmities  that  may  exist  in  the  J)e  excused  upon  reasons  satisfactory  to  the 

application.    In  re  Taylor  (D.  C,  Ala.),  26  court.     In  re  Clothier   (D.  C,  Pa.),  6  Am. 

Am.  B.  R.  143,  188  Fed.  479.  B.  R.  203,  108  Fed.  199. 

89.  Allen  ft  Co.  v.  Thompson,  10  Fed.  116:  96.  Compare  Bankr.   Act,   §    19.     A  jury 
In  re  Ives,  Fed.  Cas.  7,116;  In  re  Polakoff  trial  was  possible  under  the  former  law 
(Ref.,  N.  Y.),  1  Am.  B.  R.  368. 
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the  trufitee  when*  duly  authorized  by  a  meeting  of  tlie  creditorB  called  for  that 
purpose.  The.  meeting  which  authorizes  the  trustee  to  oppose  the  discharge 
may  be  called  by  the  referee ;  it  is  not  necessary  that  the  district  judge  should 
specially  authorize  the  meeting.®*  A  party  in  interest  is  meant  to  include  only 
a  party  who  has  some  pecuniary  interest  in  the  discharge.®^  Specifications 
may  be  filed  by  any  person  having  a  pecuniary  interest  in  resisting  the  dis- 
charge of  the  bankrupt,  as  one  owning  an  "  unliquidated  claim,"  ^  or  where 
the  party  holds  an  equitable  claim  only  against  the  estate,®®  or  is  the  assignee 
of  a  judgment,  scheduled  in  the  name  of  the  original  creditor ,^^  or  where  his 
claim  is  being  contested,^^^  even  though  such  person  has  not  proven  a  debt,^*^ 
or  his  debt  is  no  longer  provable.  ^^^  If  the  bankrupt's  schedule  contains  the 
name  of  a  creditor,  it  is  prima  facie  evidence  that  such  creditor  is  entitled  to 
oppose  the  bankrupt's  discharge. ^^  If  the  claim  is  barred  by  the  statute  of 
limitations  between  the  filing  of  objections,  arfd  the  hearing  thereon,  the 
objecting  creditor  does  not  lose  his  right  to  oppose  the  discharge  because  the 
right  to  plead  the  statute  is  a  personal  ri^t  which  may  be  waived  by  the 
debtor. ^^  If  the  limitation  had  not  expired  at  the  time  of  bankruptcy  the  debt 


96.  In  re  Reiff  (D.  C,  Pa.),  29  Am.  B.  R. 
753,  205  Fed.  399. 

97.  Pecuniary  interest. —  In  re  Frice  (D. 
C,  Iowa),  2  Am.  B.  R.  674,  96  Fed.  611. 
In  the  case  of  In  re  I^evey  (D.  C,  N.  Y.), 
13  Am.  B.  R.  312,  133  Fed.  572,  the  court 
said:  "The  court  is  of  the  opinion  thai  it 
was  the  purpose  of  Congress  to  enable  any 
person  having  a  personal  pecuniary  interest 
or  a  representative  pecuniary  interest  in  pre- 
venting a  discharge,  to  oppose  the  discharge 
of  the  bankrupt." 

The  term  ''^parties  in  interest  **  includes 
all  creditors  who  have  had  their  claims  al- 
lowed and  who  have  participated  in  the  dis- 
tribution of  the  insufficient  assets.  Talcott 
V.  Friend  et  al.  (C.  C.  A.,  7th  Cir.),  24  Am. 
B.  R.  708,  713,  179  Fed.  676. 

The  executor  or  administrator  of  a  de- 
ceased creditor  of  the  bankrupt,  who  had 
proved'  his  claim,  it  seems,  may  file  specifica- 
tions of  objection.  In  re  Levey  (D.  C,  N. 
y.),  13  Am.  B.  R.  312,  133  Fed.  572. 

98.  Ex  parte  Traphagen,  Fed.  Cas.  14,140; 
In  re  Shepard,  Fed.  Cas.  12,753 ;  In  re  Smith, 
Fed.  Cas.  12,977;  In  re  Boutelle,  Fed.  Cas. 
1,705;  Books  Case,  Fed.  Cas.  1,637;  In  re 
Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.  312, 
133  Fed.  572,  quoting  Collier  on  Bankruptcy 
5th  Ed.),  p.  172.  The  plaintiff  in  an  action 
on  a  promissory  note,  in  which  the  bankrupt 
denies  liability  is  a  party  interested  to  such 
an  extent  as  to  enable  him  to  object  to  a 
discharge.  In  re  Conroy  (D.  C.,  Pa.),  14 
Am.  B.  R.  249,   134   Fed.  764. 

An  aUegation  that  the  dbjector,  ''being 
interested  as  a  creditor  in  the  estate  of 
Jacob  Xathanson,  a  bankrupt,  does  hereby 
oppose,"  etc.,  is  sufficient  to  show  that  the 
objecting  creditor  is  one  of  the  parties  in  in- 
terest. Matter  of  Xathanson  (D.  C,  N.  Y.), 
19  Am.  B.  R.  56,  155  Fed.  645. 

99.  In  re  Tebbetts,  Fed.  Cas.  No.  13,817 ; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R. 
249,  252,  134  Fed.  764. 


100.  Haley  v.  Pope  (C.  C.  A.,  9th  Cir.), 
30  Am.  B.  R.  644,  206  Fed.  266. 

101.  In  re  Belden,  Fed.  Oas.  No.  1,23S; 
In  re  Conroy  (D.  C,  Pa.),  14  Am.  B.  R.  249, 
262,  134  Fed.  764. 

102.  In  re  Frice  (D.  C,  Iowa),  2  Am.  B. 
R.  674,  96  Fed.  611;  (Matter  of  Nathanaon 
(D.  C,  N.  Y.),  19  Am.  B.  R.  56,  155  Fed. 
645;  Haley  v.  Pope  (C.  C.  A.,  9th  Cir.),  30 
Am.  B.  R.  644,  206  Fed.  266.  This  was  not 
so  under  the  former  law.  Compare  In  re 
Murdtock,  Fed.  Cas.  9,939.  See  also  In  re 
Beldon,  Fed.  Cas.  1,238,  and  In  re  Bush, 
Fed.  Cas.  2,222. 

ids.  Matter  of  Bimberg  (D.  C,  N.  Y.),  9 
Am.  B.  R.  601,  121  Fed.  942;  In  re  Conroy 
(D.  C,  Pa.),  14  Am.  B.  R.  ^9,  134  Fed.  764. 
A  creditor  who  has  been  paid  in  full  canwcit 
oppose  discharge.  In  re  Harr  (D.  C,  Mo.), 
16  Am.  B.  R.  213,  143  Fed.  461.  Nor  can  a 
creditor  whose  debt  is  barred  by  the  statute 
of  limitations.     In  re  Burk,  Fed.  Cas.  2,156. 

Creditor  who  refuses  to  submit  dainx.— 
A  crecTitor  may  prove  his  claim  for  goods  ob- 
tained by  a  false  financial  statement  and  op- 
pose the  discharge;  but,  if  he  will  not 
liquidate  his  claim;  and  persists  in  proceed- 
ing in  another  jurisdiction  on  the  theory 
that  the  debt  is  not  provable  and  not  dis- 
chargeable, he  is  not  entitled  to  oppose  the 
discharge.  Matter  of  Menzin  (D.  C.,  N.  Y.), 
37  Am.  B.  R.  468,  233  Fed.  333. 

104.  In  re  Barrager  (D.  C,  la.),  27  Am. 
B.  R.  366,  191  Fed.  247, 

105.  Statute  of  limitations. —  In  the  case 
of  In  re  Westbrook  (D.  C,  Ala.),  26  Am. 
B.  R.  181,  182,  186  Fed.  414,  the  court  said: 
"This  matter  comes  on  to  be  heard  upon 
the  objection  of  a  creditor  to  the  applica- 
tion of  the  bankrupt  for  his  discharge.  The 
bankrupt  denies  the  right  of  the  objecting 
creditor  to  appear  and  object  as  a  party  in 
interest,  because  his  claim  has  become  barred 
by  the  statute  of  limitations,  after  the  filing 
of  the  specifications  of  objections,  but  before 
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is  provable.  ^^  A  creditor  having  a  daim  whidi  is  not  dischargeable  may  not  be 
heard  in  opposition.  ^^  Where  petitioners  simply  allege  that  they  are  CTedi- 
tors  of  the  bankrupt^  it  is  insufficient  to  show  that  they  are  ^^  parties  in 
interest*'  ^^  If  a  member  of  a  firm  files  objections  he  must  show  that  he  is 
acting  with  the  consent  of  the  other  members.  ^^  It  was  held  under  the  law 
prior  to  the  amendment  of  1910  that  a  trustee  is  a  "  party  in  interest "  and 
may  file  objections,  when  it  appears  that  he  is  seeking  to  recover  from  the  bank- 
rupt property  alleged  to  belong  to  the  estate.^®  Under  the  law  as  amended  he 
is  not  a  party  to  flie  proceedings  until  he  has  been  authorized  to  appear  by  a 
creditors'  meeting. ^^  And  when  so  authorized  he  is  entitled  to  exercise  the 
same  rights  as  other  parties  in  interest.*^  In  Pennsylvania  a  creditor  may 
prosecute  his  objections  to  the  discharge  of  a  bankrupt,  in  forma  pwaperis}^ 

(4)  FoBM  AND  CONTENTS  OF  SPECIFICATIONS. — (I)  lu  general. —  Official 
Form  No.  58  should  be  followed  in  preparing  the  specifications.  It  will 
require  modification  to  meet  the  circumstances  of  the  particular  case.  They 
should  be  in  writing,,  and  should  contain  allegations  sufficient  to  show  that  all 
essential  facts  exist  bringing  the  opposition  within  the  grounds  specified  by 
the  statute.  ^^     Specifications  must  be  clear  and  unequivocal,   and  contain 


the  hearing  of  the  application.  The  statute 
of  limitations  does  not  destroy  the  cause  of 
action,  hut  merely  affects  the  remedy.  If 
not  specially  pleaded  by  the  debtor,  when 
the  claim  is  sued  on,  jud]|^ent  would  go 
against  him.  The  defense  is  personal  and 
waived  by  a  failure  to  plead.  In  view  of  the 
nature  of  the  defense  there  is  left  in  the 
creditor  a  subsisting  cause  of  action  in  spite 
of  the  running  of  the  statute.  He  is  there- 
fore a  party  in  interest,  ever  thereafter,  in 
resisting  the  discharge.  Again,  when  the 
specification  of  objection  was  filed  by  the 
creditor,  the  statute  had  not  run.  He  was 
then  a  party  in  interest,  and  it  seem«  to  me 
the  time  as  of  which  this  interest  is  to  be 
determined  is  the  time  of  the  beginning  of 
the  oppositfon  to  a  discharge." 

106.  See  discussion  imder  Section  Sixty- 
three,  sub-heading  "  Debts  outlawed  by  istat- 
ute  of  limitations." 

107.  In  re  Servis  (D.  C,  Iowa),  16  Am. 
B.  R.  271,  140  Fed.  ^22;  In  re  Maples  (D.  C, 
Mont),  5  Am.  B.  R.  426,  106  Fed.  919; 
In  re  Main  (D.  C,  Iowa),  30  Am.  B.  R.  547, 
205  Fed.  421. 

Creditor  who  has  proved  daim. —  Although 
a  bankrupt  is  not  entitled  to  be  discharged 
from  debts  fraudulently  contracted,  a  cred- 
itor who  has  proved'  a  claim  and  from  whom 
goods  have  been  obtained  by  bankrupt  under 
a  false  property  statement  in  writing,  may 
validly  contest  bankrupt's  application  for 
a  discharge.  Matter  of  Reed  (D.  C.,  Okl.), 
26  Am.  B.  <R.  d86,  101  Fed.  920. 

108.  In  re  CJhandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  holding 
that  the  petition  should  show  that  the  peti- 
tioners have  at  the  time  provable  debts 
against  the  bankrupt  which  will  be  affected 
by  his  discharge;  In  re  Barrager  (D.  C, 
Iowa),  27  Am.  B.  R.  306,  191  Fed.  247,  hold- 
ing creditors  named  in  the  bankrupt's  sched- 

23 


ulea  are   prima  fade  creditors  entitled   to 
oppose  discharge. 

100.  In  re  Hendrick  <D.  C,  Ky.),  16  Am. 
B.  R.  218,  143  Fed.  647. 

110.  In  re  Levey  (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  Fed.  572;  In  /e  Hodcman 
(D.  €.,  Pa.),  30  Am.  B.  R.  921,  209  Fed. 
330. 

111.  In  re  Hockman  (D.  C,  Pa.),  30  Am. 
B.  R.  921,  209  Fed.  330. 

lis.  Effect  of  anthoxixation  of  trustee  to 
oppose  discharge. —  Under  section  14-b  of  the 
bankruptcy  act,  where  a  majority  of  the 
creditors  both  in  number  and  amount  have 
authorized  the  trustee  to  oppose  a  bankrupt's 
discharge,  he  is  entitled  to  exercise  the  same 
rights  which  "  parties  in  interest "  may  ex- 
ercise as  a  matter  of  course,  including  "a 
reasonable  opportunity  to  be  fully  heard ;  " 
and  the  right  to  exercise  such  authority  hav- 
iif  been  granted  or  perfected  %»  contem- 
plated bv  the  statute,  the  court  or  referee 
cannot  withhold  it  or  annex  conditions  which 
are  repugnant  to  its  tree,  or  at  least  reason- 
able, exercise,  such  as  denying  him  reim- 
bursement for  his  costs  and  reasonable  ex- 
penses and  imiposing  the  condition,  that  the 
final  settlement  of  the  estate  shall  not  be 
delayed  for  more  than  sixty  days.  In  re 
Churchill  (D.  C.,  Wis.),  28  Am.  B.  R.  603, 
197  Fed.  111. 

113.  In  re  Guilbcrt  (D.  C,  Pa.),  18  Am. 

B.  R.  830,  154  Fed.  676. 

114.  See  also  Supplementary  Forms,  No. 
Ill;  Hagar  &  Alexander's  Bankr.  Forms 
(2d  Ed.),  No.  274. 

Form  and  contents  of  specifications.^  In 
re  Peacock  (D.  C,  No.  Car.),  4  Am.  B.  R. 
136,   101   Fed.  560;   In  re  Quackenbush    (D. 

C,  N.  y.),  4  Am.  B.  .R.  274,  102  Fed.  282; 
In  re  Kaiser  (D.  C,  Minn.),  3  Am.  B.  R. 
767,  99  Fed.  689;  Matter  of  Brincat  (D.  C, 
Ala.),  37  Am.  B.  R.  587,  233  Fed.  811. 
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specific  averments  of  facts;  they  should  be  pleaded  with  greater  partictdarity 
than  complaints  in  civil  actions;  indeed,  they  more  nearly  resemble  indict- 
ments, especially  -if  the  commission  of  one  of  the  offenses  against  the  law  is 
relied  on,^^*^  although  the  strict  rules  applicable  to  indictments  may  not 
apply,"®  All^ations  mxist  be  specific  and  of  such  a  character  that  their 
sufficiency  may  be  met  by  demurrer,  or  by  exceptions  analogous  to  those 


A  Bpecification  of  objection  to  a  bank- 
rupt's discharge  alleging  that,  within  the 
four  months*  period,  the  bankrupts  trans- 
ferred, removed,  destroyed  or  concealed  their 
property,  with  intent  to  hinder,  delay  and 
defraud  their  creditors,  in  that,  about  a 
;week  prior  to  the  filing  of  the  petition,  and 
at  otlier  times,  they  remoY^ed  and  concealed 
large  quantities  of  merchandise  in  a  certain 
house,  with  intent  to  binnier,  delay,  and  de- 
fraud their  creditors,  is  sufficient.  Milgraum 
V.  Ost  (D.  C,  Pa.),  12  Am.  B.  R.  306,  129 
Fed.  827.  ^ 

Where  tbe  written  specifications  are  that 
the  bankrupt  has  "  concealed  part  of  his 
effects  from  the  court,"  and  has,  "  in  con- 
templation of  becoming  a  bankrupt,  made 
payments,  transfers,  and  assignments  of  his 
property  for  the  purpose  of  preferring  a 
creditor  having  a  claim  against  him,  and 
to  prevent  the  same  from  coming  into  the 
hands  of  the  trustee,  such  specifications  are 
not  sufficiently  definite  and  are  too  vague 
and  general  to  prevent  the  discharge  of  the 
bankrupt.  In  re  Hixon  (D.  C,  Iowa),  1 
Am.  B.  R.  610,  93  Fed.  440. 

An  allegation  that  said  bankrupts,  with 
intent  to  conceal  their  financial  condition, 
did  desftroy,  through  the  agency  of  their 
r^ularlv  authorized  bookkeeper,  canceled 
checkfi  drawn  by  them,  and  also  the  check 
dtufbs,  from  which  such  condition  might  be 
ascertained,  is  sufficiently  specific.  God- 
schalk  Co.  v.  Sterling  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  302,  129  Fed.  580.  But  it  has 
been  held  that  a  specification  of  objectioiuto 
a  bankrupt's  discharge  that  said  bankrupts, 
with  intent  to  conceal  their  financial  con- 
dition, have  destroyed,  concealed,  or  failed 
to  keep  books  of  account  or  record,  from 
which  such  condition  might  be  ascertained, 
is  insufficient,  because  it  follows  the  wortjs 
of  the  statute.  Milgraum  v.  Ost  (D.  C., 
Pa.),  12  Am.  B.  R.  306,  129  Fed.  827. 

Criminal  conceahnent.  —  Specifications 
must  aver  scienter  and  all  essential  facts 
necessary  to  establish  the  commission  of  the 
offense.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689;  Matter  of  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  R.  703. 

116.  Clear,  positive  and  direct. —  Specifica- 
tions in  opposition  to  a  bankrupt's  applica- 
tion for  a  discharge,  and  the  .proofs  in  sup- 
port thereof,  should  be  clear,  positive,  and 
direct.  The  opposing  creditor  or  creditors 
must  distinctly  allege  and  prove  one  or  more 
of  the  statutory  grounds  for  refusing  a  dis- 


charge. In  re  (McCkim  (D.  C,  Nev.),  4  Am. 
B.  R.  459,  102  Fed.  743.  See  also  In  re 
Thomas  (O.  C,  Iowa),  1  Am.  B.  R.  515,  92 
Fed.  912;  In  re  Holman  (D.  C,  Iowa),  1  Am. 
B.  R.  600,  92  Fed.  512;  In  re  Hixon  (D.  C, 
Iowa),  1  Am.  B.  R.  610,  93  Fed.  440;  In 
re  Hirsch  (D.  C,  Tenn.),  2  Am.  B.  R.  71^, 
96  Fed.  468;   In  re  Kaiser   (D.  C,  Minn.), 

3  Am.  B.  R.  767,  99  Fed.  689;  In  re  Pea- 
cock (D.  C,  No.  Oar.),  4  Am.  B.  R.  136, 
101  Fed.  560;  In  re  McGurn   (D.  C,  Nev.), 

4  Am.  B.  R.  459,  102  Fed.  748;  In  re 
Quackenbush  (D.  C,  N.  Y.),  4  Am.  B.  R. 
274,  102  Fed.  282;  In  re  Gross  (Ret,  N. 
Y.),  5  Am.  B.  R.  271;  In  re  Wolfensohn 
(Ref.,  N.  Y.),  5  Am.   B.  R.  60;   Matter  of 

iWetmore  (Ref.,  N.  Y.),  6  Am.  B.  R.  703; 
In  re  Idzall  (D.  C,  Iowa),  2  Am.  B.  R.  741, 
96  Fed.  314;  In  re  Griffin  Bros.  (D.  C,  Ala.), 
1^  Am.  B.  R.  78,  154  Fed.  537;  In  re  Main 
,(D.  C,  Iowa),  30  Am.  B.  R.  647,  206  Fed. 
421,  citing  text. 

116.  In  re  Blalock  (D.  €.,  So.  Car.),  9  Am. 

B.  R.  266,  118  Fed.  679. 

Criminal  indictment. —  Where  the  offense 
is  one  prohibited  by  §  29  of  the  act  the  alle- 
gations should  be  set  forth  with  substan- 
tially the  exactness  of  a  criminal  indict- 
ment. Matter  of  Wetmore  (Ref.,  N.  Y.), 
6  Am.  B.  R.  703;  In  re  Hirsch  (D.  C, 
Tenn.),  2  Am.  B.  R.  715,  96  Fed.  468;  In  re 
Quackenbush  (D.  €.,  N.  Y.).  4  Am.  B.  R, 
274,  102  Fed.  282.  So  far  as  the  specifica- 
tions charge  or  attempt  to  charge  tne  com- 
mission 01  a  'crime,  they  must  State  facts 
showing  the  commission  of  the  crime  with 
substantially  the  same  particularity  and 
exactness  required  in  an  indictment.  In  re 
Levey  (D.  C,  N.  Y.),  13  Am.  B.  R.  312,  133 
'Fed.  572.  Even  if  not  required  to  be  as 
specific  as  indictments,  they  should,  where 
based  upon  acts  made  criminal  by  the  bank- 
Tuptcy  act,  be  so  specific  and  of  such  a 
character  that  their  sufficiency  may  be  met 
by  demurrer  or  by  exceptions.  Matter  of 
White  (D.  C,  Ore.),  34  Am.  B.  R.  803,  222 
Fed.  688. 

Perjury;  sufficiency  of  specificatioiia. — 
Where  perjury  is  relied  upon  as  an  objeetion 
to  the  confirmation  of  a  composition,  it 
should  be  charged  with  substantially  the 
same  particularity  and  exactness  as  would 
be  required  in  an  indictment.  The  specifica- 
tions should  set  forth  the  testimony  alleged 
to  be  false,  together  with  the  facts  relied  on 
to  prove  its  falsity.    Matter  of  Reivkin   (D. 

C,  Conn.),  33  Am.  B.  R.  170,  216  Fed.  218. 
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allowed  in  equity;**^  mere  general  averments  are  not  sufficients^®  If  they 
fail  to  allege  any  fact  which  by  any  construction  would  be  deemed  ground 
for  denying  a  discharge,  they  will  be  disregarded  although  not  excepted  to.^^ 
The  specifications  should  allege  that  the  objecting  creditor  will  be  affected  by 
the  discharge,  and  is  therefore  interested  in  defeating  it.^^  It  is  also  neces- 
sary for  the  petitioners  to  aver  in  their  application  the  facts  showing  their 
freedom  from  laches. ^^^  The  exact  language  of  the  statute  should  not  be  used 
except,  possibly,  in  the  case  of  failure  to  keep  books  of  accounts. ^^^  If  vague 
or  general,  or  merely  asserting  acts  which  would  render  certain  debts  not  dis- 
chargeable, but  not  affect  the  right  to  a  discharge  proper,  the  specifications 
will  be  dismissed.**  Two  grounds  of  objection  should  not  be  included  in  one 
specification.*^  Mere  conclusions  of  law  and  alternative  general  averments 
are  not  sufficient*^  Nor  are  facts  alleged  upon  mere  information  and  belief.*^ 
The  rule  has  been  stated  to  be  that  facts  relied  on  to  prevent  a  discharge 
must  be  pleaded  with  sufficient  certainty  of  detail  to  appraise  the  bankrupt 
of  the  charge  he  has  to  meet  and  to  enable  the  court  to  understand  the  issue 
to  be  examined  and  determined.*^ 


117.  In  re  Troeder  <€.  C.  A.,  Ist  Oir.),  17 
Am.  B.  R.  723,  150  Fed.  710;  Matter  of 
White  (D.  C.  Ore.),  34  Am.  B.  R.  808,  222 
Fed.  686,  citing  text. 

118.  In  re  Steed  (D.  C,  No.  Car.),  6  Am. 
B.  R.  73,  107  Fed.  882;  In  re  Peck  (D.  C, 
Conn.),  9  Am.  B.  R.  747,  120  Fed.  072;  In  re 
Pariflh  (D.  €.,  Iowa),  10  Am.  B.  R.  648,  122 
Fed.  553;  In  re  Chandler  (C.  C.  A.,  7th  dr.), 
14  Am.  B.  R.  612,  138  Fed.  637;  In  re  Servis 
(D.  C.,  Iowa),  15  Am.  B.  R.  271,  140  Fed. 
222. 

General  aTerments. —  Specifications  of  ob- 
jections to  a  bankrupt's  discha/ge,  in  gen- 
eral terms  following  the  language  of  the 
statute,  should  be  onlered  amended  or  made 
more  specific,  provided  an  objection  thereto 
is  taken  before  trial ;  but  where  a  motion  to 
amend  is  not  made  imtil  after  witnesses  have 
been  called  and  it  is  apparent  that  the  bank- 
rupt will  not  be  anected  by  surprise  or 
prejudice  by  proceeding  upon  the  specifioa- 
tions  as  they  stand,  it  is  not  error  to  deny 
the  motion  until  the  testimony  is  heard 
which  might  supply  the  deficiency.  In  re 
Mintzer  (D.  C,  K  Y.),  28  Am.  B.  R.  748, 
197  Fed.  648. 

119.  In  re  McCarthy  (D.  C,  N.  Y.),  22 
Am.  B.  B.  499,  170  Fed.  869. 

120.  In  re  Servis  (D.  C,  Iowa).  16  Am. 
B.  R.  271,  140  Fed,  222;  In  re  Brown  (C.  C. 
A.,  5th  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49. 

181.  In  re  Griffin  Bros.   (D.  C,  Ala.),  10 
Am.  B.  R.  78,  154  Fed.  637. 
128.  In  re  MdNamara  (Ref.,  N.  Y.),  2  Am. 

B.  R.  566;  In  re  Hirsch  (D.  C,  Tenn.),  2 
Am.  B.  R.  715,  96  Fed.  468;  In  re  Levey  (D. 

C,  N.  Y.),  13  Am.  B.  R.  317,  133  Fed.  572; 
In  re  Wetmore  (D.  C,  N.  Y,),  6  Am.  B.  R. 
704,  99  Fed.  708;  In  re  Oondict,  Fed.  Gas. 
3,094;  Matter  of  Remmers  (C.  O.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  173  Fed.  484;  Mil- 
l^um  V.  Ost  (D.  €.,  Pa.),  12  Am.  B.  R. 
306.  129  Fed.  «27. 


183.  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B.  R.  610,  93  Fed.  440;  In  re  Holman  (D.  C, 
Iowa),  1  Am.  B.  R.  600,  92  Fed.  612;  In  re 
Shepherd,  2  N.  B.  N.  Rep.  1,020;  In  re  Hi'V 
<Fed.  Gas.  6,482;  In  re  Bellis,  Fed.  Cas.  1,276. 
Compare  Bragassa  v.  St.  Louis  Cycle  (C.  C. 
A.,  6th  Cir.),  6  Am.  B.  R.  700,  107  Fed.  77; 
In  re  Blalock  (D.  C,  So.  Oar.),  9  Am.  B.  R. 
266,  118  Fed.  679;  In  re  Parish  (D.  C, 
Iowa),  10  Am.  B.  R.  548,  122  Fed.  553;  In  re 
Servis  (D.  C,  Iowa),  15  Am.  B.  R.  271,  140 
Fed.  222. 

184.  Matter  of  Wetmore  (Ref.,  N.  Y.), 
6  Am.  B.  R.  703,  holding  a  charge  that  the 
bankrupt  made  a  false  oath  in  the  proceed- 
ing, and  that  he  concealed  assets  from  the 
trustee,  objectionable. 

186.  In  re  Quackenbush  (D.  C,  N.  Y.), 
4  Am.  B.  R.  274,  102  Fed.  282;  In  re  Main 
(D.  C  la.),  30  Am.  B.  R.  647,  205  Fed.  421. 

186.  Matter  ox  White  (D.  C,  Ore.),  34  Am. 
B.  R.  803,  222  Fed.  688. 

187.  Matter  of  Remmers  (C.  C.  A..  8th 
Cir.),  23  Am.  B.  R.  78,  81,  173  Fed.  484, 
citing  In  re  MoNamara  (Ref.,  N.  Y.),  2  Am. 
B.  R.  666;  In  re  Milgraum  (D.  €.),  12  Am. 
B.  R.  306,  129  Fed.  827;  In  re  Thomas  (D. 
C),  I  Am.  B.  R.  515,  92  F^.  912;  In  re 
•Holman  (D.  C),  1  Am.  B.  R.  600,  92  Fed. 
512. 

Information  to  iMuikniptcy  and  court. — 
Specifications  should  distinctly  allege  the  par- 
ticular grounds  relied  upon  to  defeat  the  dis- 
charge, so  as  to  advise  (1)  the  bankrupt  of 
the  grounds  relied  upon,  in  order  that  he 
may  prepare  to  meet  the  same,  and  (2)  the 
court  of  the  issue  to  be  tried,  and  should 
also  allege  facts  showing  that  the  party 
filing  the  specifications  will  be  affected  by 
the  discharge  and  is  therefore  interested  in 
defeating  the  same.  In  re  Servis  (D.  C, 
Iowa),  15  Am.  B.  «R.  271,  140  Fed.  222;  In  re 
Wolfensohn  (Ref.,  N.  Y.),  6  Am.  B.  R.  60. 
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(II)  "  Knowingly  and  fraudulently  "  committed  act. —  Where  it  is  charged 
that  the  bankrupt  h^  committed  an  act  punishable  by  imprisonment  under 
the  bankrupt  act  it  must  be  alleged  to  have  been  done  "  knowingly  and  fraudu- 
lently," ^^  but  specifications  may  be  amended  so  as  to  allege  that  the  acts 
complained  of  were  knowingly  and  fraudulently  committed. ^^  This  require- 
ment applies  where  the  act  alleged  consists  of  the  concealment  of  property  ^'^  or 
of  making  a  false  oath  in  the  proceedings.^* 

.  (Ill)  Concealment  or  transfer  of  property. —  The  allegations  of  the  acts 
alleged  as  constituting  should  be  specific  as  to  the  circumstances  of  the  con- 
cealment or  transfer. ^^  Where  property  has  been  fraudulently  transferred 
or  concealed  the  specifications  should  disclose  a  description  of  the  property, 
together  with  the  names  of  the  persons  holding  the  title,  the  time  of  the  trans- 
fer and  any  other  facts  necessary  to  identify  the  transaction.*^ 


128.  In  re  Blalock  (D.  C,  So.  Car.),  9  Am. 
B.  R.  266,  US  Fed.  679;  In  re  Peck  (D.  C, 
Ct.),  9  Am.  B.  R.  747,  120  Fed.  972;  In  re 
Patterson  (D.  C,  N.  Y.),  10  Am.  B.  R.  371, 
121  Fed.  921;  In  re  Levey  (D.  C,  N.  Y.), 
13  Am.  B.  H.  312,  133  Fed.  572 ;  In  re  Taplin 
(D.  C,  la.),  14  Am.  B.  R,  360,  135  Fed. 
861. 

Where  concealment  of  true  financial  con- 
dition is  alleged,  and  there  is  no  allegation 
as  to  knowledge  of  fraudulent  intent,  the 
specification  is  insufficient.  In  re  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  R.  703.  Where  the 
allegation  is  that  the  bankrupt  has  con- 
cealed assets,  it  must  be  alleged  that  such 
concealment  was  "knowingly  and  fraudu- 
lently'* done.  Property  Ahould  be  described 
in  such  a  manner  that  it  may  be  clearly 
identified;  specifications  should  not  be  used 
as  a  dragnet  or  aar  a  cover  for  a  fishing  ex- 
cursion." In  re  Mudd  (D.  C,  Mo.),  5  Am. 
B.  R.  242,  105  Fed.  348.  See  also  In  re  Peck 
(D.  €.,  Oonn.),  9  Am.  B.  R.  747,  120  Fed. 
972;  In  ra  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  716,  96  Fed.  468;  In  re  Adams  (D.  C, 
X.  Y.),  22  Am.  B.  R.  613,  171  Fed.  599. 

laa.  In  re  Knaszak  (D.  C,  N.  Y.),  18  Am. 
B.  R.  187,  151  Fed.  503. 

130.  In  re  Taplin  (D.  €.,  la.),  14  Am.  B. 
R.  360,  135  Fed.  861;  In  re  Pierce  (D.  C, 
N.  Y. ) ,  4  Am.  B.  R.  554,  103  Fed,  64 ;  In  re 
Adiam«  (D.  C,  K  Y.),  22  Am.  B.  R.  613, 
171  Fed.  599;  In  re  Griffin  Bros.  (D.  C, 
Ala.),  19  Am.  B.  R.  79,  154  Fed.  637. 

131.  In  re  Patterson  (D.  C,  N.  Y.) ,  10  Am. 
B.  R.  371,  121  Fed.  921;  Matter  of  Agnew  & 
Sherman  (D.  C,  N.  Y.),  36  Am.  B.  R.  709, 
225  Fed.  650. 

132.  Matter  o^  Agnew  &  Sherman  (D.  C, 
X.  Y. ) ,  35  Am.  B.  R.  709,  225  Fed.  650 ;  In 
re  Griffin  Bros,  (D.  C,  Ala.),  19  Am.  B.  R. 
79,  154  Fed.  537;  In  re  Pari«h  (D.  C,  la.), 
10  Am.  B.  R.  648,  122  Fed.  553;  In  re  ffixon 
(D.  C,  la.),  1  Am.  B.  R.  610,  93  Fed.  440, 
holding  that  where  the  written  specifica- 
tions are  that  the  bankrupt  has  "  concealed 
part  of  his  effects  from  the  court,"  and  has, 
"  in  contemplation  of  becoming  a  bankrupt, 
made  payments,  transfers,  and  assignments 
of  his  property  for  the  purpose  of  preferring 
a  creditor  having  a  claim  against  him,  and 


to  prevent  the  same  from  coming  into  the 
hands  of  the  trustee,"  they  are  too  vague  and 
general  to  prevent  the  discharge  of  the  bank- 
rupt. 

Specifications  an  to  time  and  place. —  A 
specification  of  objection  to  bankrupts'  dis- 
charge alleging  that,  within  the  four  months' 
peri^,  the  bankrupts  transferred,  removed, 
destroyed,  or -concealed  their  property,  with 
intent  to  hinder,  delay,  and  defraud  thttir 
creditors,  in  ^that,  about  a  week  prior  to 
the  filing  of  the  petition,  and  at  other 
times,  they  removed  and  concealed'  large 
quantities  of  merchandise  in  a  certain  house, 
with  intent  to  hinder,  delay  and  defraud 
their  creditors,  and  thereafter,  on  a  certain 
day,  removed  and  concealed' other  large  quan- 
tities of  merchandise  from  their  place  of 
business  w^ith  like  intent,  is  sufficiently  spe- 
cific. In  re  Milgraum  v.  Ost  (D.  C,  Pa.), 
12  Am.  B.  H.  307,  129  Fed.  827. 

188.  In  re  Parish  (D.  C,  Iowa),  10  Am. 
B.  R.  548,  122  Fed.  553. 

Description  of  property. —  Specifications  of 
objections  to  a  bankrupt's  discnarge,  alleging 
the  concealment  of  assets,  should  specify 
what  property  was  concealed',  and  when,  with 
some  reasonable  degree  of  certainty.  Matter 
of  Agnew  and  Sherman  (D.  C,  N.  Y'.),  35 
Am.  B.  R.  700,  225  Fed.  650. 

A  specification  in  opposition  to  a  bank- 
rupt's discharge,  which  alleges  that  the  bank- 
rupt has  concealed  a  large  amount  of  mer- 
chandise and  groceries,  does  not  sufficiently 
describe  the  propertv.  Matter  of  White 
(D.  C,  Ore.),  34  Am.  B.  R.  803,  222  Fed. 
688. 

Pladns  property  in  hands  of  strangers. — 
If  a  person,  before  a  petition  in  bankruptcy 
is  filed  by  him  or  against  him,  in  con- 
templation' thereof,  puts  property  out  of  his 
hands,  intending  to  put  it  beyond  the  reach 
of  his  creditors  and  retain  title,  so  that  at 
some  future  time  he  may  reclaim  it,  and  he 
commences  such  concealment  prior  to  the 
filing  of  a  petition,  and  continues  it  there* 
after  and  during  the  pendency  of  such  bank- 
ruptcy proceedings,  failing  to  disclose  the 
truth  to  his  trustee,  and  then  aids  in  its  con- 
cealment by  transfer  to  or  through  others, 
specifications  of  objections  to  a  discharge  so 
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(IV)  False  statement  to  secure  credit. —  Where  it  is  allied  as  a  ground  of 
opposition  that  the  bankrupt  has  made  a  materially  false  statement  upon  which 
he  obtained  credit^  the  substance  or  part  of  the  statement  alleged  to  be  false 
must  be  set  forth  clearly  and  specifically.^^  Not  only  must  the  false  representa- 
tion be  set  out  but  the  name  of  the  person  alleged  to  have  been  defrauded  must 
be  given.^ 

(V)  Failure  to  keep,  or  destruction  or  conceaiment  of  books. —  Ordinarily 
the  bankrupt  knows  whether  he  has  kept,  destroyed  or  concealed  books  of 
accounts.  The  creditor  may  not  be  expected  to  know  more  than  that  proper 
books  of  accounts  have  not  been  delivered  to  the  bankrupt's  trustee,  hence  it 
is  not  required  to  allege  this  offense  with  the  same  particularity  as  the  other 
offenses.*^  The  language  of  the  statute  is  suflScient  to  serve  the  purpose  of 
giving  notice  to  the  offender  of  the  particular  conduct  which  is  charged  against 
hiin  as  an  offense. ^'^ 

(5)  Amendment  of  specifications. — ^Amendments  to  correct  error  due 
to  mistake  or  accident  are  usually  allowed,  if  asked  at  any  time  prior  to  the 


aUeging,  wiU  be  deemed  sufficient.  Matter  of 
Agnew  and  Sherman  (D.  C,  N.  Y.),  35  Am. 
B.  R.  709,  226  Fed,  ft60. 

134.  Godshalk  Co.  v.  Sterling  (C.  €.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  680; 
Id  re  Main  (D.  €.,  la.),  30  Am.  B.  R.  647, 
205  Fed.  421. 

*  135.  Matter  of  Napier  (D.  C,  Ky.,  «Ref.), 
23  Am.  B.  R.  660;  In  re  Levey  (D.  C, 
X.  Y.).  13  Am.  B.  R.  312,  133  Fed.  672. 

186:  General  allegation  as  to  failure  to 
keep  books  or  to  conceal  or  destroy  them, 
hela  snificient.  Godshalk  v.  Sterling  (C  C. 
A..  3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  680; 
In  re  Brod  (D.  C.,  Oa.),  21  Am.  B.  R.  426, 
166  Fed.  1011;  In  re  Ginsburg  (D.  C,  Pa.), 
12  Am.  B.  R.  469,  130  Fed.  627. 

Concealment  of  or  failure  to  keep  books; 
sufficient  allegations.—  Objections  to  a  bank- 
rupt's discharge  upon  the  ground  that  he 
''concealed  or  failed  to  have  kept  books 
of  account  or  the  records  from  which  Ms 
financial  condition  might  be  ascertained," 
and  that  "while  under  examination  under 
oath  before  the  referee  he  failed  to  show 
what  he  did  or  had  done  with  money  which 
he  alleged*  to  have  borrowed  from  hia  sister- 
in-law,**  naming  her,  are  sufficiently  spedflc. 
In  re  Randall  (D.  C,  Pa.),  20  Am.  B.  R. 
30.>,  1.50  Fed.  298. 

Whexe?  a  bankrupt  testifies  that  he  keyt 
no  books  of  account,  an  objection  to  tne 
granting  of  his  discharge,  following  the 
words  of  the  statute,  that  he  failed'  to  keep 
books  of  aocount  or  recorda  from  which  his 
financial  condition  mi^t  be  asicertained 
"with  intent  to  conceal  his  true  financial 
condition  and  in  contemplation  of  bank- 
ruptcy" is  sufficient.  But  this  form  of  ob- 
jection, following  the  language  of  the  stat- 
ute, may  be  criticised,  in  that  it  is  impos- 
sible to  tell  whether  an  utter  failure  to  keep 
hooks  is  intended  to  be  dharged,  or  whether 
the  books  that  were  kept   are   insufficient 


to  show  the  true  condition  of  the  bank- 
rupt's property.  In  re  Lewis  ( D.  C,  N.  Y. ) , 
20  Am.  B.  R.  711,  163  Fed.  137. 

In  the  case  of  In  re  Magen  Btos.  Co.  (C. 
C.  A.,  3d  Cir.),  27  Am.  B.  R.  729,  192  Fed. 
883,  the  court  said:  "Whether  a  bankrupt 
has  kept  such  accounts,  and,  if  so,  whether 
he  retains,  conceals,  or  destroys  them,  is  a 
matter  peculiarly  within  his  own  knowled^ge 
and  which,  in  the  nature  of  things,  a  crra.- 
itor  ordinarily  does  not  know.  All  he  does 
know  is  that  the  bankrupt  has  not  sur- 
rendtered  such  books  to  the  trustee.  Now 
the  purpose  of  a  8peci6cation  is  to  fairly 
apprise  the  bankrupt  of  such  matters  in  bar 
of  his  discharge  as  will  be  insisted  upon, 
in  order  that  he  may  be  able  to  meet  them. 
Such  matters  are  not  to  be  specified  with 
the  exactness  and  formality  required  in  in- 
dictments, but  only  in  such  subsftantial  form 
as  will  fairly  inform  one  of  the  charges  made 
against  h*im.  But  where,  as  in  the  case  of 
books  of  account,  the  bankrupt  in  the  very 
nature  of  things,  and  he  alone  already  knows 
what  books  he  did  or  did  not  keep,  and  the 
creditor  does  not  know,  except  as  he  infers 
their  non-existence,  concealment,  or  destruc- 
tion from  the  fact  of  their  non-deliverj  to 
the  trustee,  it  would  seem  that  a  specifica- 
tion following  the  language  of  the  statute 
and  covering  non-keeping,  concealment,  or  de- 
struction sufficiently  andi  fairly  apprises  the 
bankrupt  of  the  matter  insisted  upon  in 
that  respect."  Citing  Godshalk  v.  Sterling 
(C.  C.  A.,  3d  Cir.),  12  Am.  B.  R.  302,  129 
Fed.  680,  64  C.  C.  A.  148. 

137.  In  re  Hirsch    (D.  C.  Tenn.),  2  Am. 

B.  H.  715,  96  Fed.  468;  In  re  Ginsburg  (D. 

C,  Pa.),  12  Am.  B.  R.  459,  130  Fed.  627; 
In  re  Patterson  (D.  C,  N.  Y.),  10  Am.  B. 
R.  371,  121  Fed.  921;  Milgraum  v.  Ost  (D. 
C,  Pa.),  17  Am.  B.  R.  306,  129  Fed.  827; 
In  re  Brod  (D.  C,  Ga.),  21  Am.  B.  R.  426, 
166  Fed.  1,011. 
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Bubmission  of  the  case.^^  It  had  even  been  held  that  under  certain  oircmn- 
stances  they  may  be  denied  to  conform  to  the  proofs.  ^^  Application  should 
be  made  to  the  judge;  a  referee  having  no  power  to  grant  sudi  amendments. ^^ 
Leave  to  amend  vague  .and  indefinite  specifications  of  objections  may  be 
granted.^^*  Where  the  original  specifications  allege  fraudulent  false  repre- 
sentations as  grounds  of  opposition,  an  amendment  is  permissible  to  set  up 
another  instance  of  such  representations,  where  there  is  nothing  to  suggest 
laches  or  oversight. ^^^  Specifications  of  objections  to  a  bankrupt's  discharge 
may  be  amended,  in  the  discretion  of  the  court,  after  the  expiration  of  the  ten 
days  allowed  by  General  Order  XXXIII,  for  the  filing  thereof,^*®  provided 
the  proposed  amendment  does  not  present  a  new  issue  or  set  up  new  matter 
constituting  an  additional  or  separate  objections  to  the  discharga^**  The 
specifications  as  amended  must  merely  amount  to  an  enlargement  of  the  orig- 
inal, and  if  they  exceed  this  they  are  not  entitled  to  come  in.^**^   Amendments 


138.  In  re  Quackenibueh    (D.  C,  N.  Y.), 

4  Am.  B.  R.  274,  102  Fed.  282;  In  re  Carley 
(C  C.  A.,  3d'  Cir.),  8  Am.  B.  R.  720,  117 
Fed.  130;  In  re  Hixon  (D.  C,  Iowa),  1  Am. 
B  (R.  610,  93  Fed.  440;  In  re  Moi^gan  (D. 
C,  Ark.),  4  Am.  B.  R.  402,  101  Fed.  982; 
In  re  Osborne   (C.  C.  A.,  let  Cir.),  8  Am. 

B.  R.  les,  115  Fed.  1;  In  re  Glass  (D.  C, 
Tenn.),  9  Am.  B.  R.  391,  119  Fed.  509; 
Matter  of  Soloway  &  Katz  (C.  C.  A.,  2d 
Cir.),  32  Am.  B.  R.  234,  211  Fed.  333.  See 
Am.  Bankr.  Dig.,  §  1044. 

Knowingly  and  fraudulently  committed. 
— An  amendment  to  specifications  may  be 
allowed  so  as  to  allep^e  that  the  acts  com- 
plained of  were  knowingly  and  fraudulently 
committed.  In  re  Knaskiz  (D.  C,  N.  Y.), 
18  Am.  B.  R.  187,  151  Fed.  603.  Such  an 
amendment  may  be  made  nufic  pro  tunc. 
In  r©  Pierce  (D.  C,  N.  Y,),  4  Am.  B.  R. 
554,  103  Fed.  64 ;  In  re  Bemis  ( D.  C,  N.  Y. ) , 

5  Am.  B.  R.  36,  104  Fed.  672. 

In  cases  of  mistake  or  accident  the  courts 
are  extremely  liberal  in  permitting  amend- 
ments. In  re  Gross  (Ref.,  IN.  Y.),  5  Am.  B. 
XL  271. 

Laches. — Where  a  creditor,  nineteen 
months  after  filing  its  objections  to  the  bank- 
rupt's discharge  and  fifteen  months  after 
closing  its  case,  presents  a  petition  alleging 
more  in  detail  but  in  substance  the  same 
transactions  embodied  in  the  objections  of 
another  creditor  with  whom  it  united  in  a 
single  joint  motion,  wherefcy  the  specifica- 
tions of  both  were  referred  to  a  special 
master,  a  refusal  of  the  district  judge  to 
allow  such  additional  specifications  to  be 
filed  is  a  proper  exercise  of  judicial  discre- 
tion,   Kentucky  National  Bank  v.  Carley  (C. 

C.  A.,  3d  Oir.),  10  Am.  B.  R.  375,  121  Fed. 
822. 

Wiien  creditors  delay  the  hearing  upon  an 
application  for  a  discharge  by  reason  of  their 
insufficient  objections  thereto,  it  rests  largely 
in  the  sound  discretion  of  the  court  as  to 
whether  or  not  amendments  to  such  specifi- 
cations shall  be  permitted.  In  re  Mudd  (D. 
C.  Mo.),  5  Am.  B.  R.  242,  105  Fed.  348. 

189.  In  re  Lesser  (D.  C,  N.  Y.).  5  Am. 
B.   R.   330,    108    Fed.   205;    In    re   Knaszak 


(D.  C,  N.  Y.),  18  Am.  B.  R.  187,  151  Fed. 
503. 

Amendments  to  conform  to  proof. — ^Where 
specifications  of  objectione  to  bankru])t's  dis- 
charge charged  concealment  of  and  failure  to 
a«90ount  for  a,8sets  and  4he  withholding  of 
property  from  their  schedules  in  certain 
amounts,  the  failure  of  the  trustee  to  prove 
the  whole  funount  alleged  is  immaterial  in 
passdng  upon  the  bankrupt's  right  to  be  dds- 
charged,  but  the  specifications  may  be 
amended'  to  conform  to  the  proof  Matter  of 
Magen  (D.  C,  Pa.),  33  Am.  B.  R.  346,  218 
Fed.  692. 

140.  In  re  Wolfensohn  (Ref.,  N.  Y.),  6  Am. 
B.  R.  60;  In  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767,  99. Fed.  689;  In  re  Peck  (D.  C. 
OoMi.),  9  Am.  B.  R.  747,  120  Fed.  972.  For 
form  of  petition  for  amendment  of  specifica- 
tions, see  Hagar  &  Alexander's  Bankr.  Forms, 
(2d  ed.),  Form  Xo.  276. 

141.  In  re  Wittenberg  (D.  C,  Pa.),  20  Am. 
B.  R.  398,  160  Fed.  991. 

142.  Matter  of  Pechin  (D.  C,  Pa.),  34  Am. 
B.  R.  721,  225  Fed.  798. 

143.  In  re  Osborne  (C.  C.  A.,  1st  Cir.),  8 
Am.  B.  iR.  165,  115  Fed.  1 ;  In-  re  Nathanson 
(D.  C,  N.  Y.),  18  Am.  B.  R.  252,  152  Fed. 
685. 

144.  In  re  Johnson  (D.  C,  S.  Dak.),  27 
Am.  B.  R.  644,  192  Fed.  356;  In  re  Weston 
(C.  C.  A.,  2d  Cir.),  30  Am.  B.  R.  647',  206 
Fed.  281. 

140.  Defects  in  the  form  of  specifications, 
filed  with  a  reiferee,  may  be  cured  by  amend- 
ments, 5f  the  nature  of  the  objections  re- 
mains unchanged.  In  re  Hendrick  (D.  C., 
Conn.) ,  14  Am.  B.  R.  795,  138  Fed.  478. 

Lack  of  verification,  being  matter  of  form 
only,  may  be  supplied  by  amendment.  In  re 
Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  130  Fed. 
230;  In  re  Hanna  (r.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  843,  108  Fed.  238. 

Amendments  in  matter  of  substance,  after 
the  time  within  whrdh  objections  are  required 
to  be  filed,  are  only  allowable  where  there  is 
already  a  record  sufficient  to  justify  it.  In 
re  Gift  (D.  C,  Pa.),  12  Am.  B.  R.  244,  130 
Fed.  230. 
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are  discretionarj  with  the  district  courts,  and  are  reviewable  in  the  circuit 
couirt  of  appeals,  under  section  24-b  of  the  Bankruptcy  Act.^^  Leave  to  amend 
sbauJ-cl  not  be  granted  where  only  the  words  of  the  statute  are  used^"^^ 

(8^  Waiveb  of  defects. — ^All  objections  to  the  sufficiency  of  specifications 
are  ^w^aived  unlesd  made  before  trial  ;^^  unless  the  specifications  are  fatally 
defective  because  failing  to  show  some  jurisdictional  requirement,  as,  for 
insftance,  that  the  party  filing  them  is  a  party  in  interest. ^^®  Lack  of  verifica- 
tion may  be  waived,^*^  and  so  may  a  defect  consisting  of  a  failure  to  allege 
that  tlie  offense  was  committed  knowingly  and  fraudulently.  ^^^ 

(^7)  Exceptions  to  specifications. — Objections  to  the  form  of  specifica- 
tions not  taken  in  the  lower  court  cannot  be  raised  on  review.*'*^  The  bankrupt 
need  not  answer;^*'  the  issue  is  made  by  the  petition  and  the  specifications. 
He  may  file  exceptions  to  the  latter,  on  the  ground  of  insufficiency,  or  he  may 
answ^ex  or  demur  if  he  chooses.  ^^  The  creditors  may  not  objectto  the  referee's 
report  because  he  failed  to  consider  the  bankrupt's  exceptions.*®* 


14S.   Amendments  discretionary. —  An 

aineiLcLxKient  of  specifications  in  opposition  to 
A  disclk-arge  is  a  matter  of  eound  discretion 
and  slioald  only  be  exercised  to  meet  the 
flttda  of  Juatice.  In  re  Morgan  (D.  C,  Ark.), 
4  Am.   B.  R.  402,  101  Fed.  982. 

Where  no  laches  or  unfadrness  on  the  part 

of  a   creditor  appears,   and  no  injustice  to 

the  bankrupt  or  unreasonable  delay  will  rc- 

wlt,  nmendments  to  specifioations  in  oppo- 

tttion  to  the  bankrupt's  discharge  should  be 

allowed  as  of  course.    In  re  Carley  (C.  C.  A., 

^^^r.),  8  Am.  B.  R.  720,  117  Fed.  130. 

"Jiile  the  court  may  permit  the  oft>jecting 
^editor  to  amend  his  specifications  so  as  to 
^P^ficallv  state  his  objections,  it  should  not 
do  so  unless  it  is  apparent  that  the  party 
can  roecify  facts,  ana  that  his  failure  to  be 
apecific  is  excusable.  In  re  Hixon  (D.  C, 
Iowa),  1  Am.  B.  R.  610,  93  Fed.  440. 

147.  In  re  Bromley  (D.  C,  Pa.),  18  Am. 
B.  R.  227,  152  Fed.  493;  In  re  Pack  (D.  C, 
Conn.),  9  Am.  B.  R.  747,  120  Fed.  972. 

148.  In  re  Baldwin  (D.  C,  N.  Y.),  9  Am. 
B.  R.  591,  119  Fed.  796. 

Where  specifications  of  objection  are  in- 
9uf&cienUj  drtawn,  objections  to  the  form  of 
the  specificattionB  are  waived  where  the  bank- 
rupt goes  into  the  hearing  without  making  a 
nootion  to  dismiss  until  the  taking  of  the  tes- 
ttiraony  is  completed.  Matter  of  Huber  (D. 
C,  N.  D.,  Ref.),  34  Am.  B.  R.  100. 

149.  In  re  Servi-s  (D.  C,  Iowa),  15  Am. 
B.  R.  271,  140  Fed.  222. 

150.  Lack  of  yerification. —  An  objection 
that  specifications  lack  verification  comes  too 
laite  if  made  after  the  submission  of  the  case. 
In  re  Baerncopf  (D.  C,  Pa.),  #  Am.  B.  R. 
133,  117  Fed.  976;  In  re  Robinson  (D,  C, 
R.  I.),  10  Am.  B.  R.  477,  123  Fed.  844. 

Objection  to  the  jurat  to  specifications  of 
objections  to  a  discharge  may  not  be  raised 
for  the  first  time  on  petition  for  review. 
Oodschalk  Co.  v.  Sterlinsr  ( C.  C.  Ai,  3d  Oir. ) , 
12  Am.  B.  R.  302,  129  Fed.  660. 

151.  In  re  Osibome  (C.  C.  A.,  Ist  Cir.),  ft 
Am.  B.  R.  166, 116  Fed.  1. 


Failure  to  demnr  or  object —  Where  a  rule 
of  the  court  provides  that  when, specifications 
of  objectione  are  filed,  and  no  demurrer  or 
motion  as  to  their  sufficiency  is  interposed, 
prior  to  the  hearing,  they  ^all  be  deemed 
sufficient  to  present  every  question  fairly  sug- 
gested thereby,  it  was  held  that  a  specification 
allying  a  fraudulent  transfer  and  that  the 
bankrupt  retained  possession  of  the  property 
and  made  no  reference  thereto  in  hts  sched- 
ules, is  sufficient  to  raise  the  question  of  a 
secret  ownership  or  concealment.  In  re  Wake- 
field (D.  C,  N.  Y.),  31  Am,  B.  R.  42,  207 
Fed.  180. 

16a.  In  re  Headley,  2  tN.  B.  N.  Rep.  684; 
In  re  Servis  (D.  C,  Iowa) ,  16  Am.  B.  R.  271, 
140  Fed.  222.  Form  of  exceptions  to  specifi- 
cations, see  Hagar  &  Alexander's  Bankr. 
Forms  (2d  ed.).  Form  Xo.  276. 

163.  In  re  Logan  (D.  C,  Ky.),  4  Am.  B.  R. 
525,  102  Fed.  876,  holding  that  a  failure  to 
answer  does  not  justify  a  deniial  of  the  bank- 
rupt's diischarge,  but  that  the  specifications  in 
opposition  must  be  established  by  proof.  In 
re  Crist  (D.  C,  Ala.),  9  Am.  B.  R.  1,  11« 
Fed.  1007,  holding  that  the  bankrupt  need 
not  demur. 

164.  In   re  Rosenfield,  Fed.  Cas.   12,059. 
In  the  Western  District  of  Kentucky  where 

spet'ifications  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  d-s  to 
refer  the  application  for  discharge  to  a  referee 
to  ascertam  and  report  the  facts  imder  the 
third  clause  of  General  Order  in  Bankruptcy 
No.  12;  the  filing  of  objections  does  not  start 
a  new  case;  no  system  of  pleading  is  in  exist- 
ence in  such  case,  and  a  demurrer  taken  to 
the  specifioations  of  objections  pending  the 
reference  and  eleven  days  thereafter  is  not  in 
harmony  with  the  practice  in  such  district, 
although  valid  grounds  of  objection,  even 
though  taken  by  demurrer,  will  not  be  dis- 
regarded bv  the  court.  Matter  of  Daugherty 
(D.  C,  Kv.),  26  Am.  B.  .R.  550,  189  Fed.  239. 
166.  Matter  of  Brockman  (D.  C,  Ky.),  21 
Am.  B.  R.  251,  168  Fed.  1015. 
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c.  Creditor  proceeding  .under  specificationB  of  another  oreditWd —  Creditors 
may  be  allowed,  in  the  discretion  of  the  court,  to  enforce  objections  filed  and 
abandoned  by  other  creditors. ^^  And  a  claim  by  a  creditor,  whose  objec^ 
tions  to  a  discharge  are  held  to  be  insufficient^  of  the  right  to  proceed  under 
objections  filed  on  behalf  of  another  creditor  who  did  not  appear  on  the 
hearing  should  be  passed  upon  by  the  district  judge,  and  not  by  the  referee.^^^ 

d.  Verification  of  specificatic^as. — Specifications  of  objection  to  a  bankrupt's 
discharge  are  in  the  nature  of  pleadings  within  the  meaning  of  section  18-c 
of  the  bankruptcy  act  and  should  be  verified  ^^  in  order  to  prevent  frivolous 
objections  and  waste  of  time  ;^^  although  it  has  been  held  that  lack  of  verifica- 
tion is  not  fatal,^^  and  the  omission  may  be  supplied  by  amendment,^®^  at  any 
time  before  the  testimony  is  all  in  and  the  argument  commenced.^^  An 
objection  that  there  was  a  failure  or  omission  of  verification  cannot  be  raised 
for  the  first  time  on  petition  for  review.^^  Several  creditors  may  verify  the 
same  specifications.^^  A  verification,  made  by  the  attorney  or  agent  for  the 
objecting  creditor,  should  explain  why  the  oath  was  not  made  by  the  creditor 
himself.*®  The  verification  should  be  in  the  form  prescribed  for  the  creditor's 
petition.  If  there  be  two  or  more  objecting  creditors  all  should  verify  the 
specifications.*^ 


156.  In  re  Houghton,  Fed.  Oas.  6,730,  10 
N.  B.  R.  337. 

157.  Matter  of  Wetmore  (Ref.,  N.  Y.),  6 
Am.  B.  R.  703. 

158.  Verification  of  specifications. —  In  re 
Brown  (C.  C.  A.,  5th  dr.),  7  Am.  B.  R.  262, 
112  Fed.  49;  In  re  Baerncopf  (D.  C,  Pa.), 
9  Am.  B.  R.  133,  117  Fed.  976;  In  re  Gift 
(D.  €.,  Pa.),  12  Am.  B.  R.  244,  130  Fed.  230. 

159.  In  re  Brown  (C.  C.  A.,  6tli  Cir.),  7 
Am.  B.  R.  252,  112  Fed.  49. 

160.  In  re  Jamieson  (D.  C,  111.),  9  Am.  B. 
R.  681,  120  Fed.  697;  In  re  Brown  (C.  C.  A., 
6tli  Cir.),  7  Am.  B.  R.  252,  112  Fed.  49,  hold- 
ing that  a  ruling  of  the  district  judge  requir- 
ing, a  positive  verification  to  the  specifications 
of  o'bjections  is  not  reviewable. 

161.  In  re  Meurer    (D.  C,  Pa.),   16  Am. 

B.  R.  823,  144  Fed.  445;  In  re  Miller  (D.  C, 
Iowa) ,  27  Am.  B.  R.  606,  192  Fed.  730,  hold- 
ing that  the  verification  may  be  supplied  after 
the  specifications  were  filed;  In  re  Gift   (D. 

C,  Pa.),  12  Am.  B.  R.  244,  130  Fed.  230;  In 
re  Hanna  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R. 
843,  168  Fed.  23^,  holding  that  specifications 
filed  for  a  numiber  of  creditors  but  signed  and 
verified  only  by  an  agent  of  one  of  them,  may 
be  amended  so  as  to  permit  lanother  creditor 
to  sign  and  verify  them. 

162.  In  re  Baerncopf  (D.  C.,  Pa.),  9  Am. 
B.  R.  133,  117  Fed.  975;  In  re  Miller  (D.  C, 
Iowa) ,  27  Am.  B.  R.  606,  102  Fed.  7.30. 

After  submission  of  the  case  to  the  court 
upon  evidence  which  fully  supports  and  veri- 
fies certain  of  the  specifications,  the  objection 
to  the  specifications  for  lack  of  verification  is 
too  late,  and  cannot  be  consiclered  as  a  suffi- 
cient ground  for  dismissing  the  specifications 
and  granting  the  discharge.  In  re  Robinson 
(D.  C,  R.  I.) ,  10  Am.  B.  R.  477,  123  Fed.  844. 

163.  Godschalk  v.  Sterling  (C.  C.  A.,  3d 
Cir.),  12  Am.  B.  R.  302,  129  Fed.  680. 


164.  Milgraum  v.  Ost  (D.  C,  Pa.),  12  Am. 
B.  R.  306,  129  Fed.  827. 

165.  Verification  by  attorney  or  agent —  In 
re  Randall  (D.  C,  Pa.),  20  Am.  B.  R.  305, 
159  Fed.  298.  If  counsel  sign  and  swear  to 
specifications  the  reason  for  this  unusual 
practice  should  be  stated  so  that  the  court 
may  be  enabled  to  decide  whether  the  reason 
is  sufiScient.  In  re  Baerncopf  (D.  C,  Pa.), 
9  Am.  B.  R.  133,  117  Fed.  975.  The  prac- 
tice which  forbids  attorneys  in  fact  or  at  la;vr 
from  signing  and  swearing  to  specifications 
of  objections  to  a  bankrupt's  discharge  will 
be  departed  from  only  in  exceptional  cir- 
cumstances. Milgraum  v.  Ost  (D.  C,  Pa.), 
12  Am.  B.  R.  306,  129  Fed.  827. 

Order  of  court  required. —  The  attorneys  or 
eolicitors  or  other  agents  of  creditors  oppos- 
ing the  bankrupt's  discharge  will  not  l^  al- 
lowed to  make  the  verification  to  the  specifi- 
cations in  opposition  unless  by  order  of  the 
court  allowing  the  oath  to  be  so  taken,  the 
reasons  thereror  appearing  in  the  order  and 
on  the  face  of  the  oath  itself.  In  re  Glaas 
(D.  C,  Tenn.),  9  Am.  B.  R.  391,  119  Fed. 
609. 

166.  Form  of  verification. —  See  form  No. 
3,  post.  In  re  Glass  (D.  C,  Tenn.),  9  Am. 
B.  R.  391,  119  Fed.  509. 

On  information  and  belief. —  An  affidavit 
to  specifications  of  objection  that  the  facts 
tnerein  stated  are  true  to  the  best  of  affiant's 
knowledge,  information  and  belief  is  sufid- 
cient.  Melgraum  v.  Ost  (D.  C,  Pa.),  12  Am. 
B.  R.  306,  129  Fed.  827. 

Verification  by  partnership. —  When  the 
opposing  creditor  is  a  partnership,  the  sig- 
nature of  the  firm  by  one  of  the  partners 
authorized  to  sign  the  firm  name  will  be 
sufiicient,  and  may  be  verified  by  him  alone 
or  another  partner,  if  the  facts  be  known 
to  him  and  not  the  partner  signing  the  plead- 
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e.  Beferenoe  to  tpecial  maiter. —  The  referee  being  denied  jurisdiction  to 
determine  dischaiges/^  references  to  him,  not  as  referee,  but  as  special 
master  in  chancery  to  hear  and  report  on  the  facts,  are  quite  universal.  ^^  The 
report  of  the  referee  ie  advisory  only  and  the  court  is  not  bound  thereby.^^ 
A  reference  may  be  made  to  a  person  other  than  the  referee,  as  in  other 
cases  in  equity. ^^^  If  such  a  reference  is  ordered,  the  special  master  sets 
a  time  and  place  for  the  hearing,  which  goes  on  before  him  as  if  before  the 
judge.  Special  masters  may  pass  on  the  relevancy  or  materiality  of  evidence,*^* 
and  determine  the  sufficiency  of  specifications  so  far,  at  least,  as  to  decide 
whether  to  permit  testimony  thereon«    But  a  referee,  acting  as  special  master, 


ing,  the  oath  stating  the  fact  as  it  may 
be.  In  re  Glass  (D.  C.,  Tenn.),  9  Am.  B.  R. 
391,  119  Fed.  509. 

Verification  by  corporation  should  be  by 
the  same  oath  as  other  creditors.  In  re 
Glass  (D.  C,  Tenn.),  9  Am.  B.  R.  391,  119 
Fed.  509. 

167.  Bankr.  Act,  f  38-a  (4) ;  General 
Order  XII   (3). 

A  referee  luui  no  power  to  decide  any  ques- 
tion relating  to  the  bankrupt's  discharge  un- 
til that  subject  has  been  referred  to  him  by 
the  judge.  In  re  Randall  (D.  €.,  Pa.),  20 
Am.  B.  R.  305,  159  Fed.  298;  International 
Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.), 
33  Am.  B.  R.  178,  217  Fed  736. 

A  referee  in  bankruptcy  having  no  juris- 
diction to  act  upon  an  application  for  dlis- 
charge,  it  is  within  the  power  of  the  court, 
under  General  Order  XI I,  to  specially  refer 
it  to  a  referee  Matter  of  Amer  ( D.  C,  Ps. ) , 
35  Am.  B.  R.  627,  228  Fed.  676. 

16$.  International  Harvester  Co.  v.  Carl- 
son (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178, 
217  Fed.  736. 

JnriBdiction  or  referee. —  Fellows  v.  Freud- 
enthal  (C.  C.  A.,  7th  Cir.),  4  Am.  B. 
R.  490,  102  Fed.  731  j  In  re  Taylor  (D.  C, 
Ala.),  26  Am.  B.  R.  143,  188  Fed.  479.  The 
referee  has  no  jurisdiction  to  determine  the 
question  as  to  discharge,  but  the  court  may 
refer  the  case  to  him  generally  for  a  report. 
He  aids  the  court  like  a  master  in  chancery. 
He  cannot  finally  determine  the  cuestion 
of  discharge  or  non-discharge,  but  he  may 
be  ordered  to  report  the  facts  and  his  rec- 
ommendations or  conclusions  as  to  the 
matter.  In  re  Rauchenplat  (D.  C,  Porto 
Rico),  9  Am.  B.  R.  763.  Where  an  appli- 
cation for  a  discharge  must  be  heard  and 
decided  by  the  judge,  such  application  or 
any  specified  issue  arising  thereon  may  be 
sent  ti)  the  referee  to  ascertain  and  report 
the  facts,  and  no  one  is  prejudiced  therebv. 
In  re  McDuff  (C.  C.  A.,  5th  Cir.),  4  Am. 
B.  R.  110,  101  Fed.  241. 

As  to  rules  governing  a  special  master  upon 
a  hearing,  see  In  re  Walder  (D.  C,  Ct.),  18 
Am.  B.  R.  419,  152  Fed.  489. 

169.  The  practice  on  reference  of  discharge 
cases  and  the  effect  of  a  referee's  report 
thereon  is  cQnmiented  upon  in  International 
Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir  ), 
33  Am.  B.  R.  178,  217  Fed.  736,  in  which  the 
coort  says:     "The  duty  of  the  court  to  pass 


upon  the  issue  cannot  be  shifted  by  ouch  a 
reference,  nor  can  the  duty  of  the  court  be 
dependent  u^n  the  filing  of  exceptions. 
Orderly  practice  would  require  tfaeat  such  ex- 
ceptions be  filed,  but  the  omission  to  do  so 
is  not  jurisdictional.  When  the  question  of 
the  discharge  is  brought  before  the  District 
Court  the  issue  is  made  up  of  the  specifica- 
tions of  objection  to  the  oischarge,  and  the 
bankrupt's  answer  thereto,  and  not  by  the 
report  of  the  referee  and  exceptions  thereto. 
We  are  of  the  opinion,  therefore,  that  it  was 
the  duty  of  the  district  judge  to  hear  the 
cause  and  exercise  an  independent  judgm  at 
thereon.  When  the  referee's  report  was 
brought  to  his  notice,  he  was  then,  for  the 
first  time,  called  upon  to  perform  his  duty 
of  deciding  whettier  the  petition  for  discharge 
should)  be  granted  or  denied.  If  the  filing  of 
exceptions  to  the  roaster's  report  would  aid 
him  in  the  performance  of  this  duty,  he  had 
ample  authority  to  require  such  exceptions 
tp  be  filed,  or  to  consider  such  exceptions 
though  they  were  filed  late.  Counsel  for  the 
objecting  creditor  insists  that  General  Order 
37  makes  the  general  equity  rules  prescribed 
by  the  Supreme  Court  applicable  to  pro- 
ceedings in  bankruptcy,  and  that  by  Equity 
Rule  66,  the  time  for  filing  exceptions  to  the 
report  of  masters  is  fixed  at  twenty  days. 
We  do  not  think  that  the  general  equity  rules 
can  be  -applied'  <as  rules  of  court  in  the  per- 
formance of  the  iidministrative  woric  of 
courts  of  bankruptcy.  They  may  be  looked 
to  for  analogies  but  not  as  rules.  The  Su- 
preme Court  itself  has  fixed  the  rules  to 
govern  courts  of  bankruptcy.  To  hold  that 
the  District  Court  was  bound  by  the  report 
of  the  referee  because  exceptions  were  not 
filed  within  twenty  days,  would  deprive  that 
court  of  its  duty  both  under  the  bankruptcy 
law  and  the  rules  of  the  Supreme  Court  to 
paas  upon  the  question  of  the  bankrux>t'fl 
right  to  his  discharge. 

170.  In  re  Oillardon  (D.  C,  Pa.),  26  Am. 
B.  R.  103,  187  Fed.  289. 

171.  In  re  Kaiser  (D.  C,  Minn.),  3  Am. 
B.  R.  767,  99  Fed.  689. 

In  the  Southern  District  of  New  York  the 
matters  are  referred  as  of  course  to  the 
referee  who  has  acted  in  the  proceeding,  as 
special  master,  and  it  is  then  the  duty  of 
tne  bankrupt  to  bring  the  matter  on  before 
the  referee.  In  re  Eldred  (D.  C,  N.  Y.), 
18  Am.  B.  R.  243,  152  Fed.  491. 
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should  not  base  a  finding  upon  the  original  examination  of  the  bankrupt 
before  him  as  referee.  ^^  A  special  master  should  not  report  upon  questions 
presented  by  the  specifications  of  objections  to  a  discharge  without  haying 
examined  the  witnesses  and  heard  their  testimony  for  the  presence  of  wit- 
nesses in  a  contested  controversy  is  vital  to  its  proper  determination."'  AH 
testimony  objected  to,  with  the  objections  noted  therein  and  the  decisions 
thereon,  should  be  preserved  and  reported  to  the  court."* 

f.  Proceedings  on  hearing — (1)  In  oenskal. — The  hearing  is,  in  effect, 
a  trial  in  equity.  Objections  to  a  bankrupt's  discharge  are  the  beginning 
of  a  distinct  and  separate  dispute  and  easily  fall  within  any  accepted  d^nition 
of  a  suit  or  an  action."*  The  opposition  to  the  discharge  is  always  in  the 
nature  of  a  new  suit  It  requires  proofs  of  the  grounds  set  out  in  the  specifica- 
tions in  opposition  to  the  discharge."*  All  the  grounds  of  objection  urged 
against  granting  a  discharge  should  be  passed  upon,  so  as  to  prevent  the 
necessity  of  sending  the  case  back,  if  the  referee's  conclusions  on  particular 
charges  are  not  concurred  in  by  the  court  "^  The  bankrupt  may  file  such 
papers  as  he  may  desire,  but  he  is  not  required  to  file  any."® 

(2)  Death  of  cbeditob  after  objections. — The  death  of  a  creditor  who 
has  filed  objections  prior  to  the  termination  of  the  discharge  proceedings,  the 
hearing  upon  the  application  should  be  continued  on  notice  to  the  decedent's 
attorney  and  also  to  the  widow  and  children  or  next  of  kin ;  but  it  is  not  neces- 
sary for  the  bankrupt  to  proceed  in  the  proper  jurisdiction  to  obtain  the 
appointment  of  a  legal  representative  of  the  decedent's  estate."®  The  testi- 
mony already  given  by  the  deceased  creditor  in  the  proceedings  under  oath» 
although  not  signed  or  read  to  him,  as  required  by  General  Order  22,  may  be 
written  out  and  included  in  the  report.^ 

(3)  Rules  of  evidence;  pboof  beqfibed. —  The  ordinary  rules  of  evi- 
dence control.  Proof  must  be  strict  and  convincing,  but  not  necessarily  to 
the  limit  required  in  proving  a  crime.*®*     Evidence  will  be  confined  to  the 

17a.  In  re  Murray  (D.  C,  Conn.),  20  Am. 
B.  R.  700,  162  Fed.  983. 

May  not  pass  upon  objections. —  A  special 
master  appointed  to  hear  the  "  specifications 
in  opposition  to  the  discharge"  of  a  bank- 
rupt member  of  a  copartnership  has  no  jur- 
isdiction to  pass  upon  an  objection  raised 
beforo  bim  that  the  bankrupt  cannot  be  dis- 
charged from  his  own  debts  when  he  'has  filed 
no  individual  schedules  and  has  taken  no 
steps  to  bring  in  the  aibsent  partner.  In  re 
Cantor  (Ref.,  N.  Y.),  26  Am.  B.  R.  859 
(report  of  special  master  confirmed  by  Judge 
Holt). 

178.  Mfttter  of  Rubin  &  Lipman  (D.  C, 
N.  Y.),  32  Am.  B.  R.  295.  215  Fed.  669. 

174.  In  re  Isaacson  (D,  C,  N.  Y.),  23  Am. 
B.  R.  665,  174  Fed.  406;  First  National 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  436,  166  Fed.  852. 

175.  In  re  Guilbert  (D.  C,  Pa.),  18  Am. 
B.  R.  830,  154  Fed.  676,  quoting  Collier  on 
Bankruptcy  (6th  ed.),  p.  182;  objections  to 
a  bankrupt's  discharge  are  the  beginning  of 
a  distinct  and  separate  dispute,  and  the  hear- 
ing thereon  is  in  effect  a  tri«,l  in  equity. 
Matter  of  Amer  (D.  C,  Pa.),  35  Am.  B.  R. 
627,  228  Fed.  576. 

176.  In  re  Prager  &  Son  (D.  C,  W.  Va.), 


13  Am.  B.  R.  527,  134  Fed.  1,006. 

177.  Matter  of  Haskell  (D.  C,  N.  Y.),  20 
Am.  B.  R.  914,  164  'Fed.  301. 

178.  In  re  Logan  (D.  C,  Ky.),  4  Am.  B. 
R.  525,  102  Fed.  876;  In  re  Hendrick  (D.  C, 
Conn.),  14  Am.  B.  R.  795,  138  Fed.  473. 

Demnrrer. —  The  bankrupt  need  not  file  a 
demurrer  to  specifications  in  opposition  to 
his  discharge.  In  re  Crist  (D.  C.,  Ala.),  9 
Am.  B.  R.  1,  11(5  Fed.  1.007. 

179.  Matter  of  Blaesser  (D.  C,  N.  Y.),  36 
Am.  B.  R.  795,  230  Fed.  528. 

180.  Matter  of  Blaesser  (D.  C,  N.  Y.),  36 
Am.  B.  R.  795,  230  Fed.  528. 

181.  Proof. —  In  the  case  of  Oarrv  v.  Jeff- 
erson Bank  (C.  C.  A.,  5th  Cir.),  26  Am.  B. 
R.  511,  514.  186  Fed.  461,  the  court  said: 
"  We  are  of  the  opinion  that  as  stated  in 
Collier  (8th  Ed.),  p.  268,  while  the  ordinary 
rules  of  evidence  control;  the  proof  must  be 
strict  and  convincing,  but  not  necessarily 
to  the  limit  required  in  proving  a  crime. 
In  re-Polakoff  (Ref.,  N.  Y.),  I  Am.  B.  R. 
358;  In  re  Gross  (Ref.,  N.  Y.),  5  Am.  B.  R. 
271;  In  re  Berner  (Ref.,  Ohio),  4  Am.  B.  R. 
383;  In  re  Greenberg  (D.  C,  Conn.),  8 
Am.  B.  R.  94,  114  Fed.  773;  In  re  Dauchv 
(D.  C,  X.  Y.),  10  Am.  B.  R.  527,  122  Fed. 
688;  In  re  Troedier   (C.  C.  A.,  1st  Cir.),  17 
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specifications.^  The  burden  of  proof  is  upon  the  opposing  creditor,^®*  unless 
the  question  presented  is  the  construction  of  a  statute.^**  It  is  not  necessary 
that  the  alleged  ground  for  refusing  a  discharge  be  proved  beyond  a  reason- 
able doubt,  as  in  the  case  of  the  trial  of  a  criminal  oflFense/^  although  the 
conscience  of  the  court  should  be  satisfied  by  clear  and  convincing  testimony 
that  the  bankrupt  is  not  entitled  to  his  -dischai^e.*^    If  the  ground  depended 

Am.  B.  R.  723,  150  Fed.  710,  quoting  Collier 
on  Bajikruptcy  (6th  ed.),  P.  174;  Matter  of 
Ri^km  (D.  C.,  Conn.),  33  Am.  B.  R.  170, 
218  Fed.  218;  Matter  of  White  (D.  C,  Ore.), 
f  Am.  B.  R.  803,  222  Fed.  «88.  As  to  evi- 
dence in  proceedings  to  obtain  discharge,  see 
^-  Baakr.  Dig.,  fit  1064-1068. 
.  ^**.  In  re  Roeenfeld,  Fed.  Oas.  12,069; 
\U^  Hendrick   (D.  C,  Ct.),  14  Am.  B.  R. 

TK^^^  Fed.  473. 
ffj^'^    bankrupt  has  the  opportunity,  upon 
to  •C^*"™^  ^^  *^  application  for  discharge, 
put   t^'"*  before  the  judge  that  the  question 
reb    #2,  ^i™  ^*8  not  material.     In  re  Wein- 

•  ^^.  363. 

V%S.  Burden  of  proof. —  In  re  Idsall  (D. 
C,  Iowa),  2  Am.  B.  R.  741,  96  Fed.  314; 
Xn  re  Brice  (D.  C,  Iowa),  4  Am.  B.  R.  356, 
102  Fed.  114;  In  re  Phillips  (D.  C,  N.  Y.), 
3  Am.  B.  R.  642,  98  Fed.  844;  In  re  Fitchard 
(D.  C.,  N.  Y.),  4  Am.  B.  R.  609,  103  Fed. 
742;  In  re  Wetmore  (D  C,  Mo.),  2  Am. 
B.  R.  755;  In*  re  Finkelstein  (D.  C,  N.  Y.), 
3  Am.  B.  R.  800,  101  Fed.  418;  In  re  Cash- 
man  (D.  C.  N.  Y.),  4  Am.  B.  R.  326,  103 
Fed.  67;  In  re  Ferris  (D.  C,  Iowa),  5  Am. 
B.  R.  246,  105  Fed.  356;  In  re  Wolfensohn 
(Ref.,  N.  Y.),  5  Am.  B.  R.  60;  In  reHowden 
(D.  C,  N.  y.),  7  Am.  B.  R.  191,  111  Fed. 
723;  In  re  Gay  lord  (C.  C.  A.,  2d'  Cir.),  7 
Am.  B.  R.  1,  112  Fed.  668;  In  re  Chamber- 
lain (D.  C,  N.  Y.),  11  Am.  B.  R.  95,  126 
Fed.  629;   In  re  Hamilton    (D.  C.  N.  Y.), 

13  Am.  B.  R.  333,  133  Fed.  823;  In  re 
Jacobs  (D.  C,  N.  J.),  16  Am.  B.  R.  482, 
144  Fed.  868;  In  re  Keefer   (D.  C,  N.  Y.), 

14  Am.  B.  R.  290,  135  Fed.  885 ;  In  re  Eades 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  30,  143 
Fed.  293;  In  re  Brockman  (D.  C,  Ky.),  21 
Am.  B.  R.  251,  164  Fed.  301;  Hardie  v. 
Swafford  Bros.  Dry  Goods  Co.  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  457,  165  Fed.  588; 
Shaffer  v.  Koblegard  Co,  (C.  €.  A.,  4th  Cir.), 
24  Am.  B.  R,  898,  183  Fed.  71 ;  In  re  Main 
(D.  C.,  Iowa),  30  Am.  B.  R.  547,  205  Fed. 
421;  Matter  of  Haimowich  (D.  C,  Pa.),  36 
Am.  B.  R.  648,  232  Fed.  378.  See  Am.  Bankr. 
%..  «  1068. 

Failure  to  keep  books. —  Where  the  speci- 
fication is  based  upon  the  ground  that  the 
^nkrupt  has,  with  intent  to  conceal  his 
financial  condition,  failed  to  keep  books  of 
account,  the  burden  of  proof  is  upon  the 
opposing  creditor  to  show  by  convincing 
proof  both  that  he  failed  to  k'eep  books  of 
account  and  that  hi.s  omission  to  do  so  was 
with  intent  to  conceal  his  financial  condition. 
In  re  Garrison  (C.  C.  A.,  2d  Cir.),  17  Am. 
B.  R.  832,  149  Fed.  178. 


IM.  In  re  Gilpin  (D.  C,  Pa.),  20  Am.  B. 
R.  374,  160  Fed.  171. 

186.  In  re  Greenberg  (D.  C,  Conn.),  8 
Am.  B.  R.  94,  114  Fed.  773;  In  re  Gross 
<Ref.,  N.  Y.),  5  Am.  B.  R.  271;  In  re  Ber- 
ner  (Ref.,  Ohio),  4  Am.  B.  R.  383;  In  re 
Polakoff  ('Ref.,  N.  Y.),  1  Am.  B.  K.  360; 
In  re  Salisbury  (D.  C,  N.  Y.),  7  Am.  B.  R. 
771,  113  Fed.  833;  In  re  Howden  (D.  C, 
N.  Y.),  7  Am.  B.  R.  191,  Ul  Fed.  723; 
In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B.  R.  561, 
119  Fed.  406;  In  re  Dauchy  (D.  C,  N,  Y.), 
10  Am.  B.  R.  527,  122  Fed.  688.  Except 
possibly  where  the  ground  of  opposition  con- 
sists of  the  concealment  of  property  or  the 
making  of  a  false  oath  within  the  meaning 
of  section  29-b  of  the  bankruptcy  act.  In  re 
Hennebry  (D.  C,  la.),  31  Am.  B.  R.  231, 
207  Fed.  882. 

Evidence  of  false  oath. —  An  objection  to 
a  bankrupt  being  granted  a  discharge,  on 
the  ground  that  he  had  knowingly  and  with 
fraudulent  intent  made  a  false  oath  to  hie 
schedules,  need  only  be  sustained  by  proof 
such  as  will  overcome  the  presumption  as  to 
his  honesty  of  purpose.  Amtter  of  Remmers 
(C.  C.  A„  8th  Cir.),  23  Am.  B.  R.  78,  173 
Fed.  484;  see  In  re  Marcus  &  Sherr  (D.  C, 
(N.  Y.),  27  Am.  B.  R.  164,  192  Fed.  743, 

Concealment  of  assets. —  The  fact,  that  a 
bankrupt  has  been  indicted  and  put  upon 
trial  for  the  criminal  offense  of  concealing 
assets  on  the  eve  of  bankruptcy,  may  \te 
sufficient  ground  for  a  denial  of  his  discliarge. 
The  facts  need  not  be  proved  beyond  a  rea- 
sonable doubt.  A  preponderance  is  enough, 
although  not  sufficient  to  convict.  Matter  of 
Atlas  (D.  C,  TIL),  34  Am.  B.  R.  44,  219 
Fed.  783;  In  re  Delmour  (D.  C,  N.  Y.), 
20  Am.  B.  R.  405,  161  Fed.  589;  In  re  Doyle 
(D.  C,  N.  Y.),  29  Am.  B.  R.  102,  199  Fed. 
247;  In  re  Bacon  (D.  C,  N.  Y.),  30  Am. 
B.  R.  584,  205  Fed.  545.  The  bankrupt  is 
entitled  to  the  benefit  of  the  doubt.  In  re 
Cotton  &  Preston  (D.  C,  Ga.),  25  Am.  B.  R. 
5r2,  183  Fed.  190;  In  re  Wakefield  (D.  C, 
N.  Y.),  31  Am.  B.  R.  42,  207  Fed.  180. 

186.  In  re  Howden  (D.  C,  N.  Y.),  7  Am. 
B.  R.  194,  111  Fed.  723,  725;  In  re  Troeder 
(C.  C.  A.,  Iflt  Cir.),  17  Am.  B.  R.  723,  732, 
150  Fed.  710,  80  C.  C.  A.  376;  In  re  Taylor 
(D.  C.  Ala.),  26  Am.  B.  R.  144.  188  Fed. 
479;  In  re  Oiamberlain  (D.  C.  N.  Y.),  25 
Am.  B.  R.  37,  40,  180  Fed.  304;  In  re  Cotton 
&  Preston  (D.  C.  G«.),  25  Am.  B.  R.  517, 
526,  183  Fed.  181 ;  In  re  Bemer  (Ref.,  Ohio), 
4  Am.  B.  R.  383,  holding  that  proof  should 
be  "clear"  or  satisfying,  where  the  com- 
mission of  an  ofi'ense  punishable  by  imprison- 
ment is  charged;  In  re  Gross   (Ref.,  N.  Y.), 
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upon  is  an  offense  for  which  the  bankrupt  may  be  punished  it  is  probable  that 
a  greater  degree  of  proof  should  be  required.  ^^^  Mere  suspicious  circumstances 
tending  toward  the  establishment  of  a  ground  of  objection,  shown  by  the 
bankrupt's  testimony,  alone,  would  be  insufficient**®  How  far  testimony 
brought  out  on  the  bankruptcy  proceeding  per  ae  may  be  used  as  evidence  on 
the  discharge  is  a  question ;  some  authorities  holding  that  it  is  material  only  for 
impeaching  purposes.*^  The  accepted  rule  seems  to  be  that  the  bankrupt's 
evidence,  but  not  that  of  other  witnesses,  so  far  as  it  is  material  to  the  issues, 
may  be  so  used.*^    The  whole  record  of  the  bankruptcy  case  proper  is  fre- 


5  Am.  B.  R.  271,  holding  that  it  is  sufficient 
ground  for  refusing  a  discharge  if  the  con- 
science of  the  court  is  satisfied  by  proper 
and  sufficient  evidence  that  the  bankrupt  is 
not  entitled  to  receive  it. 

187.  In  re  Gaylord  (C.  C.  A.,  2d  Cir.), 
7  Am.  B.  R.  1,  112  Fed.  668,  holding  that 
where  a  false  oath  is  charged  it  is  incumbent 
upon  the  opposing  creditor  to  establish  satis- 
factorily that  the  particular  statements  of 
which  perjury  is  predicated  were  false. 

Presumption  of  innocence. —  In  the  case  of 
In  re  Troeder  (C.  C.  A.,  Ist  Cir.),  17  Am. 
B.  R.  723,  150  Fed.  710,  the  court  says  that 
where  a  crime  is  charged,  although  only  on 
a  civil  issue,  ''it  shocks  the  judicial  mind 
to  refuse  to  give  him  the  biBnefit  of  the 
usual  presimiption  of  innocence,  unless  the 
adverse  proofs  are  so  far  satisfactory  as  to 
be  convincing."  This  ease  was  sustained  in 
Garry  v.  Jeflferson  Bank  (C.  €.  A.,  6th  Cir.), 
26  Am.  B.  R.  611,  514,  186  Fed.  461. 

188.  Tn  re  Kolster  (D.  C,  Nev.),  17  Am. 
B.  R.  62.  146  Fed.  138;  In  re  Howard  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.  R.  84,  180  Fed.  399. 

Suspicious  circumstances. —  Under  the  rule 
that  mere  suspicion,  conjecture,  or  surmise 
is  not  a  basis  for  a  conclusion  that  a  bank- 
rupt has  concealed  assets,  evidence  which 
merely  shows  that  on  the  night  prior  to 
bankruptcy,  bankrupt  was  seen  to  leave  his 
business  clandestinely  and  late  at  night, 
bearing  away  with  him  what  seemed  to  the 
witness  to  be  books  and  records,  is  insufficient 
to  support  a  charge  that  bankrupt  conce.aled 
or  destroyed  inventory  books  especially 
where  his  bookkeeper  testifies  that  no  in- 
ventory books  were  kept  and  that  all  the 
books  were  delivered  to  bankrupt's  trustees 
when  thev  entered  into  possession.  In  re 
Simon  (D.  C,  N.  Y.),  29  Am.  B.  R.  808, 
201  Fed.  1004. 

189.  In  re  Penny,  2  N.  B.  N.  Rep.   1001. 
See  "Use  of  Former  Examination  under   §  . 
7(9)"  in  this  section,  post, 

190.  Tn   re   Bard    (D.  C,  N".   Y.),  5   Am. 

B.  R.  810,  108  Fed.  208;   In  re  Wilcox    (C. 

C.  A.,  2d  Cir.),  6  Am.  B.  R.  362,  109  Fed. 
628  (superseding  Tn  re  Cooke  (D.  C,  N.  Y.), 
5  Am.  B.  R.  434,  109  Fed.  631)  ;  Tn  re  Leslie 
(D.  C,  N.  Y.),  9  Am.  B.  R.  561,  119  Fed. 
406;  Tn  re  Goodhile  (D.  C,  Iowa),  12  Am. 
B.  R.  380,  130  Fed.  782;  In  re  Gaylord 
(D.  C,  N.  Y.),  5  Am.  B.  R.  410,  106  Fed. 
833;  affd.,  8.  c,  7  Am.  B.  R.  1,  T12  Fed.  668; 


In  re  Eaton  (D.  C,  N.  Y.),  6  Am.  B.  R.  631. 
no  Fed.  731. 

Use  of  bankrupt's  former  testimony. —  In 
the  case  of  Shaffer  v.  Ko^legard  Oo.  (€.  0. 
A.,  4th  Cir.)i,  24  Am.  B.  R.  898,  900,  186 
Fed.  71,  the  court  said:  "It  has  generally 
been  held  that  statements  made  by  the  bank- 
rupt, under  oath  in  his  examinatioh  before 
the  referee,  may  and  should  be  considered 
in  a  proceeding  touching  his  right  to  a  dis- 
charge so  far  as  the  same  may  be  material 
to  the  issues  involved.''  (Citing  cases  in  this 
note  and  the  text.) 

An  application  for  a  discharge  is  not  a 
criminal  proceeding,  and  section  7,  providing 
that  no  testi9iony  given  by  a  banlcrupt  at 
any  meeting  of  creditors  "shall  be  offered 
in  evidence  against  him  in  any  criminal  pro- 
ceeding "  has  no  apparent  «ipplication  to  such 
a  proceeding.  In  re  Gaylord  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R.  1,  112  Fed.  668. 

Evidence  by  partners  on  former  examina- 
tion.—  Evidence  given  by  the  members  of  a 
bankrupt  partnership  on  a  general  examina- 
tion before  the  referee  as  to  the  property 
of  the  firm  is  admissible,  on  an  application 
for  a  discharge,  against  each  of  the  members 
respectively;  but  the  evidence  of  each  mem- 
ber is  not  admissible  against  each  of  the 
other  members.  Matter  of  Malschick  & 
T^vin  (D.  C,  Pa.),  33  Am.  B.  R.  214,  217 
Fed.  492. 

Waiver  of  objection. —  Upon  a  hearing  be- 
fore the  referee  upon  objections  to  the  dis- 
charge of  members  of  a  bankrupt  firm,  ob- 
jection was  made  to  the  admission  in  evi- 
dence, in  support  of  the  specifications,  of 
the  bankrupts*  testimony  taken  upon  their 
general  examination,  upon  the  grounds  that 
such  examination  was  never  adjourned  sine 
die,  that  the  testimony  had  not  been  Signed; 
that  bankrupts  had  no  opportunity  to  amend 
or  correct  it  and  that  no  opportimity  had 
been  given  to  cross-examine  them  for  the  pur- 
pose of  elucidating  points  in  their  favor, 
but  not  upon  the  ground  that  the  testimony 
of  one  bankrupt  so  taken  was  inadmissible 
against  the  other,  and  after  opportunity  was 
afforded  to  examine  bankrupts  and  after  their 
examination  in  the  discharge  proceedings,  no 
further  objection  was  taken.  Held,  that  the 
objection  had  been  waived.  Matter  of  Magen 
(D.  C,  Pa.),  33  Am.  B.  R.  346,  218  Fed. 
692. 
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quently  stipulated  in.  This  practice  is  loose  and  should  not  be  followed. 
The  better  method,  where  a  stipulation  is  possible,  is  to  cull  out  those  portions 
that  are  pertinent,  and  read  thent  in. 

(4)  Minutes  and  ebpokt. —  The  testimony  may  be  taken  down  in  nar- 
rative form,  or  by  question  and  answer,  and,  if  the  latter,  a  stenographer  may 
be  employed,  this  perhaps  by  analogy  to  the  procedure  on  the  examination  of 
the  bankrupt. ^*^^  The  referee  should  preserve  all  testimony  objected  to,  noting 
the  objections  and  taking  answers  subject  thereto,  and  report  the  same  to  the 
court,  or  if  necessary,  certify  to  the  court  on  proper  application  any  particular 
ruling. ^^  Equity  Rules  LXXII  to  LXXXII  should  be  consulted  for  details 
of  procedure  on  such  hearings.  At  the  conclusion  of  the  reference,  the  special 
master  makes  up  a  report,  and  files  it,  with  his  record,  and  all  papers  and  plead- 
ings with  the  clerk.^*®  Such  report  should  embody  a  summary  of  his  findings 
and  state  his  opinion  thereon.  He  should  pass  his  own  judgment  on  the  facts, 
and  not  that  of  a  jury  which  in  another  proceeding  had  rendered  a  verdict  as 
to  the  bankrupt's  guilt ^®*  He  should  pass  upon  all  the  grounds  of  objections 
urged  on  the  hearing  before  bim.^®^  This  report  is  brought  up  on  notice  either 
on  motion  for  confirmation  or  by  exception,  and  the  case  then  proceeds  before 
the  judge. ^®*  Exceptions  to  the  report  of  the  referee  must  be  filed  within  twenty 
days  after  the  filing  of  the  report. ^®^  A  referee's  findings  upon  conflicting  evi- 
dence are  entitled  to  the  same  consideration  as  those  of  a  district  judge,^®  and 
cannot  be  disregarded  where  there  is  suflScient  testimony  to  support  them.^^ 


191.  See  General  Order  XXII. 

The  referee  in  taking  testimony  nrast  have 
it  taken  down  preferably  *in  narratiye  form, 
but  npon  objection  raiBed,  it  is  his  duty  to 
require  the  matter  to  be  presented  by  ques- 
tion, to  which  the  objection  and  reason 
thereof  is  to  be  clearly  bolt  briefly  noted, 
then*  to  enter  his  ruling  thereon  as  to  whether 
proper  or  not,  and  althonsh  he  may  rule  it 
to  be  improper,  yet  aUow  it  to  be  answered. 
In  re  Romine  (D.  C,  W.  Va.),  14  Am.  B.  R. 
785,  788,  138  Fed.  837. 

192.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am. 

B.  R.  865,  174  Fed.  406;  In  re  Knaszak  (D. 

C,  N.  Y.),  18  Am.  B.  R.  188,  161  Fed.  903. 
198;  Report  of  special  master. —  See  "  Sup- 
plementary Form  No.  116;  "  Hagar  &  Alex- 
ander's Bankr.  Formsr  (2d  Ed.),  Form  Nb. 
280,  post.  Compare  In  re  Steed  (D.  C,  N. 
Car.),  «  Am.  B.  R.  78,  107  Fed.  682;  Ma- 
honey  V.  Ward  (D.  C,  N.  Car.),  3  Am.  B.  R. 
770,  100  Fed.  278. 

It  is  the  duty  of  the  special  master  to 
take  and  report  evidence,  and  to  return  the 
same  together  with  the  ruling  as  to  its  ad- 
imsfiibility.  It  is  not  error  for  the  special 
master  to  reserve  decision  as  to  the  admis- 
sibility of  testimony  under  insuflScient  speci- 
fications. In  re  Knaszak  (D.  C,  N.  Y.), 
18  Am.  B.  R.  187,  151  Fed.  503. 

Synopsis  of  specifications. —  Where  the 
specifications  of  objections  to  ibankrupts'  dis- 
cbarge filed  by  creditors  were  before  the 
refers,  but  in  referring  to  them  in  his  re- 
port he  set  out  a  synopsis  of  them  instead 
of  setting  them  out  in  full,  an  exception 
that  he  erred  in.  setting  forth  specifications 
of  objections  not  actually  filed,  is  frivolous. 


Matter  of  Magen  (D.  C,  Pa.),  33  Am.  B.  It. 
346,  218  Fed.  6^2. 

liML  In  re  Ck>han   (D.  C,  N.  J.),  26  Am. 

B.  R.  644;  192  Fed.  761. 

196.  Matter  of  Haskell  (D.  C,  N.  Y.) 
20  Am.  B.  R.  014,  164  Fed.  301;  In  re 
Hendrick  (D.  C,  Oonn.),  14  Am.  B.  R.  795, 
138  Fted.  473. 

196.  Compare  Eauity  Rules  and  the  vari- 
ous district  rules  for  the  practice.  See,  for 
effect  of  findings  of  referee,  In  re  Covington 
(D.  C,  N.  Car.),  6  Am.  B.  R.  373,  110  Fed. 
143 ;  also,  that  findings  of  fact  are  conclusive 
on  a  petition  for  rehearing,  In  re  Royal  (D. 

C,  K  Car.),  7  Am.  B.  R.  636,  113  Fed.  140. 
Exceptions  to  report  of  referee. —  The  Dis- 
trict Oourt  is  not  bound  by  a  report  of  a 
referee  denying  a  bankrupt's  discharge,  be- 
cause exceptions  were  not  filed  within  twenty 
days  as  required  by  Equity  Rule  66.  Inter- 
national Harvester  Co.  v.  Carlson  (C.  C.  A., 
8th  Cir.),  33  Am.  B.  R.  178,  217  Fed.  736. 

197.  Matter  of  Pierce,  Jr.  ( D.  C,  Wash. ) , 
32  Am.  B.  R.  96,  210  Fed.  389. 

198.  In  re  Simon  v.  Sternberg '( D.  C,  Ga.), 
18  Am.  B.  R.  204,  151  Fed.  607;  In  re 
Wheeler  (C.  C  A.,  7th  ^Cir.),  21  Am.  B.  R. 
262,  164  Fed.  301. 

199.  In  re  Forth  (D.  C,  N.  Y.),  18  Am. 
B.  R.  186,  151  Fed.  951.  Thu-a  a  finding 
that  the  (bankrupt  made  a  false  oatb  and 
concealed  his  assets  will  not  be  disturbed. 
In  re  Knaszak  (D.  C,  N,  Y.),  16  Am.  B.  R. 
187,  16.1   Fed.  503. 

Conflicting  evidence. —  In  the  case  of  Baker 
V.  Bishop- Babcock-Becker  Co.  (C.  C.  A.,  4th 
Cir.),  34  Am.  B.  R.  396,  220  Fed.  657,  the 
court  said :      '*  Just   what  weight  should  be 
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(5)  Compensation  and  disbussements. —  The  right  of  referees  sitting 
as  special  masters  to  compensation  in  addition  to  their  fees  as  referees  has 
already  been  well  settled,^^  and  rests  on  the  ground  that  the  duties  required 
of  them  are  outside  their  functions  as  defined  and  paid  for  under  the  law. 
Section  72,  added  by  the  amendatory  act  of  1903,  has  not,  it  is  thought,  affected 
this  rule.  This  compensation  is  often  fixed  by  district  rules.***  If  not^  it  is 
adjusted  under  Equity  Rule  LXXXII.  The  disbursements  of  the  special 
master,  as  for  a  stenographer,  are,  of  course,  allowed.*^ 

V.    GROUNDS  OF  OPPOSITION  TO  DISCHARGE. 

a.  In  general. —  Subsection  b  of  this  section  specifies  the  cases  in  which  a 
bankrupt  may  be  refused  a  discharge.  As  previously  suggested,  the  specifica- 
tions of  objection  must  exhibit,  and  the  evidence  in  support  of  them  must 
prove,  one  of  the  dbjections  specified  in  the  law,^^  and  the  only  grounds  of 


given  to  the  finding  of  a  referee  or  special 
master  upon  an  application  for  a  discharge, 
has  been  the  subject  of  some  difference  of 
opinion  sumong  the  courts;  but  we  think  it 
may  fairly  be  stated  that  the  consensus  is 
that  where  a  referee  and  special  master's 
actiojp.  is  based  upon  conflicting  testimony, 
and  ne  heard  and  saw  the  witnesses,  that  his 
findings  ought  to  be  accepted,  and  not  dis- 
turbed, unless  it  appears  that  he  has  made 
a  pkiin  mistake;  and  this  is  partixsularly 
true  in  casea  involving  the  concealment  of 
assets,  where  the  motive  and  intent  of  the 
bankrupt  becomes  material.  In  this  class  of 
cases  much  weight  is  necessarily  due  to  the 
conchision«  of  the  tribunal  which  ha(^  the 
opportunity  of  seeing  and  observing  the  mat- 
ter and  deportment  of  the  witnesses  'whose 
acts  wer0  called  in  question,  or  of  those 
who  may  have  been  cognizant  of  the  trans- 
action. In  re  Lafleche  (D.  C,  Vt.),  6  Am. 
B.  R.  483,  109  Fed.  307 ;  Ohio  Vallev  Bank 
V.  Mack  (C.  C.  A.,  6th  Cir.),  20  Am'.  B.  R. 
40,  163  Fed.  155,  and  oases  cfted,  89  C.  C.  A. 
605,  24  X.  R.  A.  (N.  S.)  184;  In  re  Wheeler 
(C.  C.  A.,  7th  Cir.),  21  Am.  B.  R.  262,  166 
Fed.  188,  91  C.  C.  A.  222;  Epstein  v.  Slein- 
feld  (O.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  6, 
210  Fed.  236,  127  C.  C.  A.  24.  In  this  case 
we  have  the  findings  of  fact  by  the  referee 
and  special  master,  and  hove  carefully  and 
critically  examined  the  testimony;  and  our 
conclusion  is  that  he  was  correct  in  his 
finding,  and  that  the  evidence  is  entirely  in- 
sufllicient  to  justify  a  refusal  of  the'  dis- 
charge." 

200.  Compensation. —  Fellows  v.  Freuden- 
thal  (C.  C.  A.,  7th  Cir.),  4  Am.  B.  R.  490, 
102  Fed.  731;  In  re  Grossman  (D.  C,  Mich.), 
6  Am.  B.  R.  510,  111  Fed.  507.  In  Bragassa 
v.  St.  Loui9  Cycle  (C.  C.  A.,  5th  Cir.),  5 
Am.  B.  R.  700,  107  Fed.  77,  the  referee  seenas 
to  have  been  allowed  extra  compensation  as 
referee  and  not  as  apeciat  master. 

201.  See,  for  rule  m  force  in  the  Northern 
and  Western  Districts  of  New  York,  In  re 
Claylord  (D.  C,  N.  Y.),  5  Am.  B.  R.  806, 
106  Fed.  833. 


202.  In  re  Grossman  (D.  C,  Mich.),  6 
Am.  B.  R.  610,  111  Fed.  507. 

Findings  where  jury  has  found  as  to  same 
facts. —  Where  a  referee,  _who  haa  been  ap- 
pointed to  take  proofs  respecting  specifica- 
tions of  objection  to  a  bankrupt's  discharge 
and  to  report  euch  proofs  to  the  court  to- 
getiher  with  his  findinqgs  thereon,  is  convinced 
after  duly  considering  all  the  evidence,  that 
banknrpt  had  wilfully  sworn  falsely  to  ma- 
terial facts,  and  so  certifies,  he  should  report 
a  finding  to  that  effeet,  and  it  is  error  for 
him  to  subordinate  hitf  own  judgment  in  the 
matter  to  that  oi  a  jury  which,  by  their 
verdict  in  another  proceeding,  had  found 
bankrupt  not  guilty  of  the  offense  with  which 
he  is  charged.  In  re  Cohan  (D.  C,  N.  J.), 
26  Am.  B.  R.  544,  192  Fed.  7»1. 

Supreme  Court  Bqnity  Rule  67,  as  to  costs, 
applies  to  a  hearing  of  objections  to  a  bank- 
rupts discharge,  and>  the  fact  that  the  same 
objecting  creditor  filed  similar  exceptions  in 
five  separate  cases  does  not  relieve  it  from 
payment  of  costs  to  each  of  the  bankrupts. 
Matter  of  Amer  (D.  C,  Pa.),  ^5  Am.  B.  R. 
627,  228  Fed.  576. 

208.  In  re  Frank  (Ref.,  N.  Y.),  6  Am.  B. 
R.  166;  Smith  v.  Keegan  (C.  C.  A.,  let  Cir.j. 
7  Am.  B.  R.  4,  111  Fed.  167;  In  re  Wetmore 
(Ref.,  N.  Y.),  6  Am.  B.  R.  703;  In  re  Steed 
(D.  C,  N.  Oar.),  6  Am.  B.  R.  73,  107  Fed. 
682;  Bauman  "V.  Feist  (C.  C.  A.,  8th  Cir.), 
6  Am.  B.  R.  703,  107  Fed.  83;  In  re  Pierce 
(D.  C,  N".  Y.),  4  Am.  B.  R.  554,  103  Fed. 
64;  In  re  Black  (D.  C,  Pa.),  4  Am.  B.  ». 
776,  104  Fed.  289;  In  re  Peacock  (D.  C. 
N.  Car.),  4  Am.  B.  R.  136,  101  Fed.  560; 
In  re  Marshall  Paper  Co.  (C.  C.  A.,  lat 
Cir. ) ,  4  Am.  B.  R.  468,  102  Fed.  872 ;  In  re 
Logan  (D.  C,  Ky.),  4  Am.  B.  R.  526,  102 
Fed.  874;  In  re  Crist  (D.  C,  Ala.),  9  Am. 
B.  R.  1,  116  Fed.  1007;  In  re  GriflSn  BroB. 
(D.  C,  Ala.),  19  Am.  B.  R,  78,  154  Fed. 
537;  In  re  Blalock   (D.  C,  S.  Car.),  9  Am. 

B.  R.  2«6,  118  Fed.  679;  In  re  Howden  (D. 

C,  N.  Y.),  7  Am.  B.  R.  191,  111  Fed.  723; 
In  re  Schenck  (D.  C,  Wash,),  8  Am.  B.  K. 
727,  116  Fed.  664. 
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objection  specified  are  those  enumerated  in  sections  fourteen  and  twenty-nine.^^ 
Matters  of  jurisdiction  and  the  validity  of  prior  proceedings  are  not 
included.^**  Even  if  the  proof  shows  that  the  only  debt  is  one  which  is  not 
dischargeable,  if  the  specifications  are  not  sustained,  a  discharge  should  be 
granted.^^  But  it  has  been  held  that  if  the  court  tmows  of  facts  rendering 
the  discharge  revokable  if  they  had  first  become  known  after  it  was  granted, 
the  statute  does  not  compel  the  court  to  grant  the  discharge.^^  And  if  one  of 
several  objections  is  well  pleaded  and  sustained  by  the  evidence,  a  dischaarge 
may  be  denied.** 

b.  Oifense  of  laioeny. —  The  offense  of  larceny,  or  larceny  as  bailee,  com- 
mitted by  a  bankrupt  against  an  objecting  creditor  more  than  a  year  before 
the  petition  was  filed,  is  not  within  the  statutory  grounds.^^ 

c.  TTnder  the  original  law,  and  under  the  law  as  amended. —  The  additional 
objections  provided  for  by  the  act  of  1903,  and  as  amended  by  the  act  of  1910, 
are  important  and  far-reaching,  but  they  are  not  available  as  grounds  for 
denying  a  discharge  in  proceedings  instituted  prior  to  the  taking  effect  of  said 
amendments.^^®  Neither  the  original  act  nor  its  amendments  are  retrospective; 
if  the  act  complained  of  was  not  prohibited  when  it  was  committed  a  discharge 
may  not  be  refused  because  under  a  subsequent  enactment  such  act  was  pro- 
hibited.^* 


VL  comassiON  of  offense  punishable  by  imprisonment. 

a.  In  general. —  Subdivision  1  of  subsection  b  provides  as  the  first  ground 
of  refusing  a  discharge  the  commission  of  "  an  offense  punishable  by  imprison- 
ment as  herein  provided."  This,  in  effect,  means  the  commission  of  either  of 
the  offenses  specified  in  the  first  and  second  subdivisions  of  §  29-b.^*^  Those 
defined  in  the  third,  fourth  or  fifth  subdivision  cannot  well  be  committed  by  a 
bankrupt.^^  It  has  been  thought  also  to  include  the  commission  of  a  contempt, 


904.  In  re  Walrath  (D.  C,  N.  Y.),  24 
Am..  B.-IL  641,  175  Fed.  243;  In  re  Griffin 
Bk)8.  (D.  C,  Ala.),  19  Am.  B.  R.  78,  164 
Fed.  537;  Matter  of  Wetmore  (Ref.,  N.  Y^, 
6  Am-  B.  R.  703;  In  re  Thomas  (D.  C., 
Iowa),  1  Am.  B.  R.  615,  92  Fed.  912. 

General  dishonesty,  or  unfair  and  eharp 
dealing  with  creditors  or  oral  misrepresenta- 
tions made  in  obtaining  property  on  credit 
are  not  grounds  for  refusing  a  discharge. 
In  re  Chan*erlain  (D.  C,  N.  Y.),  25  Am. 
B.  R.  37,  1«0  Fed.  304. 

Charging  the  creation  of  a  debt  by  reason 
of  bankrupt's  misconduct  while  acting  in  a 
fiduciary  capacity  is  not  sufficient  ground  for 
a  discharge.  In  re  Gara  (D.  C,  Pa.),  26 
Am.  B.  R.  573,  190  Fed.  112. 

Tlie  yiolatioii  by  a  bankrupt  of  a  criminal 
law  of  a  <State  is  no  ground  for  denying  his 
discharge  in  bankrupt<nr.  In  re  McLellan 
(D.  C,  K  Y.),  30  Am.  B.  R.  325,  204  Fed. 
482. 

S05.  In  re  Walrath  (D.  C,  N.  Y.),  24 
Am.  B.  R.  541,  175  Fed.  243,  holding  that 
the  question  of  the  infancy  of  the  bankrupt 
cannot  be  interposed  collaterally  as  an  ob- 
jection to  his  discharge. 

Domidle  or  residence  of  bankrupt  cannot 
be  interposed  as  an  objection  on  an  appli- 
cation for  a  disdiarge.    In  re  Mason  (D.  C>« 


N.  Oar.),  3  Am.  B.  R.  599,  99  Fed.  256; 
In  re  Olisdell  (D.  C,  K.  Y.),  4  Am.  B.  R. 
95,   101   Fed.  246. 

906.  In  re  Rhutaasel  (D.  C,  Iowa),  2  Am. 
Am.  B.  R.  697,  96  Fed.  597;  In  re  Tinker 
(D.  C,  N.  Y.),  3  Am.  B.  R.  580,  99  Fed. 
79;  In  re  MdOartv  (D.  C,  111.),  7  Am.  B.  R. 
40,  111  Fed.  15l.  But  in  In  re  Maples 
(D.  C,  Mont.),  5  Am.  B.  R.  426,  105  Fed. 
919,  it  was  held  that  where  the  only  debt 
scheduled  is  a  judgment  for  seduction,  the 
court  will  not  grant  a  discharge. 

207.  Matter  of  Luftig  (D.  C,  Mass.),  15 
Am.  B.  R.  773,  162  Fed.  322. 

808.  Hudson  v.  Mercantile  Nat.  Bank  (C. 
C.  A.,  8th  Cir.),  9  Am.  B.  R.  432,  56  C.  C- 

A.  250,  119  Fed.  346. 

209.  In  re  Wolf  (D.  C,  Pa.),  20  Am.  B. 
R.  304,  159  Fed.  299. 
aiO.  In  re  Dauchy  (D.  C,  N.  Y.),  10  Am. 

B.  R.  527,  122  Fed.  688. 

211.  In  re  Webb  (D.  C,  N.  Y.),  3  Am. 
B.  R.  386,  96  Fed.  404;  In  re  Quackenbuerh 
(D.  C,  N.  Y.),  4  Am.  B.  R.  274,  102  Fed. 
282;  In  re  Hammeratein  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  757,  189  Fed.  37. 

212.  See  §  20  of  Bankr.  Act,  post,  and 
discussion  thereunder. 

218.  See  Bankr.  Act,  f  29-b(3)    (4)    (5). 
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though  the  use  of  the  word  "  offense "  necessarily  negatives  such  a  view."* 
If  any  of  the  offenses  enumerated  by  §  29  of  the  act  are  committed  by  the  bank- 
rupt, either  in  his  own  or  some  other  bankruptcy  proceedings,  his  discharge 
must  be  denied.^^ 

b.  Concealment  of  property. — (1)  What  constitutes. — (I)  In  general. 
—  To  entitle  the  bankrupt  to  the  privilege  of  a  discharge  there  must  be  entire 
good  faith  on  his  part ;  he  must  surrender  his  property  fully ;  he  may  not 
retain  or  conceal  any  part  thereof  which  -should  go  to  his  creditors.^^®  The 
bankrupt  cannot  decide  for  himself  whether  a^  specific  piece  of  property  may 
be  retained  by  him,  and  conceal  the  existence  thereof  by  omitting  it  from  his 


214.  A  contempt,  even  though  punished  by 
imprisonment,  i«  not  a  crime.  The  offense 
must  be  one  under  the  bankruptcy  law. 
Section  29  indicates  what  constitutes  such 
"  offenses." 

815.  Commission  of  offenses  in  bankrupts 
bankruptcy. —  In  the  case  of  Matter  of  Lesser 
(C.  €.  A.,  2d  CSr.),  36  Am.  B.  R.  833,  234 
Fed.  66,  the  court  said :  "  As  herein 
provided  means  as  provided  under  the 
head  of  'Offenses'  in  the  bankruptcy 
act  (section  29a).  If  a  bankrupt  ap- 
plying for  a  discharge  has  committed  an 
offense  covered  by  section  29a  his  discharge 
must  !be  refused.  It  would  be  an  «ibBol\rte 
impossibility  for  him  to  commit  some  of 
these  offenses  in  his  own  bankruptcy.  One 
of  the  offenses  punished  by  section  29a  is 
the  emibezzlement  by  a  trustee  in  ^bankruptcy 
of  property  belonging  to  the  estate  of  the 
bauKTupt.  If  the  trustee  is  convieted  of  such 
embezzlement  and  subsequently  becomes  a 
bankrupt  himself  he  can,  if  the  ruling  of 
the  district  judge  is  correct,  obtain  his  dis- 
charge,  notwithstanding  his  conviction  under 
section  29a  of  an  offense  which  section  14 
declares  is  an  absolute  bar  to  a  <Mscharge. 
As  before  stated,  there  is  nothin*^  in  the  act 
which  con<fine8  the  /perjury  which  bars  a 
disclmrge  (to  that  committed  in  the  bank- 
rupt's own  proceeding.  On  the  contrary, 
many  of  the  offenses,  conviction  of  which 
bars  a  discharge,  cannot,  as  before  stated,  be 
committed  in  the  ^bankruptcy  proceedings  of 
the  applicant  for  a  discharge.  We  cannot 
thihk  tnat  the  lawmakers  intended  a  result  so 
illogical  as  to  permit  a  trustee  who  has 
em^zzled  the  estate  of  the  bankrupt  placed 
in  his  oare  by  the  court  to  file  a  petition 
of  his  own  and  procure  a  discharge,  notwith- 
standing his  crime,  because  it  was  committed 
in  a  bankruptcy  proceeding  other  than  his 
own.  There  is  nothing  compelling  such  a 
construction  of  the  law.  ♦  *  *  It  seems 
clear  that  the  intention  of  the  lawmakers 
was  to  refuse  a  discharge  to  a  bankrupt  who 
has  taken  a  false  oath  in  any  ibankruptcy 
proceeding.  If  he  can  commit  perjury  once 
and  succeed  he  will  be  quite  likely  to 
attempt  it  again.  The  contention  thait  the 
perjury  must  be  committed  in  his  own  bank- 
ruptcy is  contrary  to  the  letter  of  the  law, 
and  if  sustained  may  lead  to  deplorable 
results." 


ai6.  In  re  Breitling  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  126,  133  Fed.  146;  Matter  of 
Brincat  (D.  C,  Ala.),  37  Am.  B.  R.  687, 
233  Fed.  811. 

Complete  appropriation  of  assets. —  In  the 
case  of  In  re  BaudoUine  (D.  C,  N.  Y.),  3 
Am.  B.  R.  66,  61,  96  Fed.  536,  639,  Judge 
Brown  said:  ''A  discharge  in  bankruptcy 
upon  any  other  condition  than  the  complete 
appropriation  of  every  known  asset  legally 
aval  la  Die  to  creditors  would  not  only  be  a 
glaring  wrong  to  creditors,  but  contrary  to 
every  conception  of  a  just  system  of  bank- 
ruptcy." 

In  the  case  of  Baarton  Bros.  v.  Produce 
Oo.  (C.  C.  A.,  «th  Cir.),  14  Am.  B.  R.  502, 
606,  136  Fed.  366,  the  court  said:  ''The 
bankrupt  must  make  a  full  and  complete 
surrender  of  all  his  unexempt  property  for 
the  (benefit  of  his  creditors.  He  must  be  hon- 
est in  this  respect.  He  must  neither  conceal 
nor  withhold  Knowingly  anything  from  his 
creditors  which  they  are  entitled,  under  the 
law,  to  know  or  receive.  Whenever  the 
court  is  impressed  with  the  belief,  after  due 
inquiry  and  examination,  that  in  the  main 
the  bankrupt  has  intended  and  tried  to  com- 
ply with  the  law,  he  should  be  dealt  with 
liberally  on  his  petition  for  manumission 
from  his  debts.  On  the  other  hand,  in  order 
to  obstruct  gross  abuses  of  the  spirit  of  the 
bankrupt  act,  that  it  may  not  aid  ^he  dis- 
honest deibtor  in  being  acquitted  of  his  honest 
delbts,  while  w^ithholding  aught  that  he 
should  surrender  for  the  benefit  of  his  cred- 
itors, it  is  the  duty  of  the  court  to  look 
into  the  heart  of  his  transactions." 

Bad  faith  of  bankrupt. —  Where  creditors 
objecting  to  a  bankrupt's  discharge  sustain 
their  accusation  that  he  has  so  conducted 
his  business  as  not  to  indicate  good  faith, 
and  has  caused  his  assets  to  disappear,  the 
burden  is  upon  the  bankrupt  to  show  that 
he  is  entitled  to  a  discharge;  and  where 
bankrupt  conducted'  a  business  Which  he  got 
rid  of  when  trouble  was  in  sight  because 
of  a  promissory  note,  and  thereafter  con- 
ducted business  for  the  benefit  and  in  the 
name  of  his  sister,  who  apparently  had  no 
capital,  without  accounting  for  the  proceeds 
derived  from  the  sale  of  his  business,  a  dis- 
charge will  be  denied.  In  fe  Miller  (D.  C, 
N.  Y.),  30  Am.  B.  R.  113,  203  Fed.  170. 
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fldiedules;  it  is  his  duty  to  disclose  the  property  and  permit  the  court  to  detexv 
mine  wEether  it  could  go  to  his  creditors.  ^^ 

(II)  Essential  elemeids, —  To  constitute  concealment  an  objection  to  a  dis- 
charge, it  must  be  (1)  by  the  bankrupt,^^  while  a  bankrupt  or  after  his  dis- 
charge—  in  other  words,  after  the  filing  of  the  petition^*®  —  and  (2)  from 
his  trustee,  (3)  of  property  belonging  to  the  estate  in  bankruptcy,  and  (4) 
such  concealment  must  be  "  knowingly  and  fraudulently  "  done.^ 

(III)  Knowingly  and  fmudulently. —  The  most  important  of  the  essentials 
of  a  concealment  is  that  it  be  done  "  knowingly  and  fraudulently,"  and  without 
clear  proof  sustaining  it,  the  specifications  must  be  dismissed.^^  The  question 
of  intent  becomes,  therefore,  of  first  importance  in  determining  whether  the 
offense  has  been  committed.  Without  a  purpose  to  profit  by  the  concealment, 
or  to  deprive  the  creditors  of  their  legal  right  to  an  apportionment  of  all  the 
property  of  the  bankrupt  the  act  complained  of  will  not  constitute  a  bar  to  a 
discharge. ^^    Thus,  an  omission  to  include  property  in  the  schedules  under 


217.  In  re  Oailey  (C.  C.  A.,  7th  Cir.),  11 
Am.  B.  H.  639,  127  Fed.  638;  Barton  v. 
Texas  Produce  Co.  (C.  C.  A.,  8th  Cir.),  14 
Am,  B.  R.  502,  136  Fed.  3S5;  Vehon  v.  UU- 
man  (C.  C.  A.,  7th  Cir.),  17  Am.  B.  B.  435, 
147  Fed.  694,  holding  that  th«  failure  of 
the  president  of  a  mail  order  corporation  to 
Rchedule  a  duplicate  maiUng  Ust  waB  not  a 
bar  to  hia  discharge. 

Intent. —  While  intent  i%  a  pertinent  in- 
quiry, it  is  not  the  sole  inquiry.  The  sirt>- 
stance  of  the  offense  is  the  withholding  of 
assets,  flo  that  the  true  inquiry  is  whether 
with  fraudulent  intent,  the  bankrupt  with- 
held from  his  schedule  property  belonging  to 
his  ereditora.  Apart  from  the  withholding 
of  assets,  the  intent  constitutes  no  cause  for 
denying  a  discharge.  Vehon  v.  Ullnmn  (C. 
C.  A.,  7th  Oir.),  17  Am.  B.  R.  435,  147  Fed. 
694. 

Where  it  appears  that  a  bankrupt  inten- 
tionally took  nis  property  and  kept  it  from 
his  creditors,  with  intent  to  "hinder,  delay 
or  defraud  them,  he  will  be  denied  a'  dis- 
charge, even  though  he  thought  his  action 
justified.  Matter  of  Nelson  (D.  C,  N.  Y.), 
23  Am.  B.  R.  37,  179  Fed.  320. 

218.  In  re  Myers  (D.  C,  N.  Y.),  5  Am. 
B.  R.  4,  105  Fed.  353,  holding  that  a  dis- 
diaree  may  be  granted  to  a  wife,  notwith- 
standing a  concealment  of  assets  by  her  hus- 
band in  nAnaging  her  business.  So,  the 
fraaid  of  a  husband  in  failing  tq  keep  true 
books  of  account  will  not  prevent  the  wife 
from  securing  her  discharge.  In  re  Hyman 
(D.  C,  N.  Y.),  3  Am.  B.  R.  169,  97  Fed.  195. 

tl9.  In  re  Webb  (D.  C,  N.  Y.),  3  Am.  B. 
R.  386,  98  Fed.  404. 

880.  Concealment;  essential  elements. —  To 
constitute  a  concealment  of  property  having 
discharge,  it  must  have  been  by  the  bank- 
rupt after  the  filing  of  a  petition  against 
bim,  while  a  bankrupt,  or  after  bis  discharge, 
and  the  property  must  have  been  concealed 
from  the  trustee,  and  such  property  must 
have  belonged  to  the  estate  in  bankruptcy. 
The    concealment    must    be    knowingly    and 


fraudulentlv  made.  Matter  of  Agnew  and 
Sherman  (b.  C,  N.  Y.),  35  Am.  B.  R.  700, 
225  Fed.  650. 

ttl.  In  re  Conn  (D.  C,  Or.),  6  Am.  B.  R. 
217,  108  Fed.  525;  In  re  Pierce  (D.  C,  N. 
Y.),  4  Am.  B.  R.  554,  103  Fed.  64;  In  re 
Freund  (D.  C,  N.  Y.),  3  Am.  B.  R.  418, 
98  Fed.  81;  In  re  Bryant  (D.  C,  Tenn.), 
5  Am.  B.  R  114,  104  Fed.  789;  In  re  Todd 
(D.  C,  Vt.),  7  Am.  B.  R.  770,  112  Fed. 
315;  In  re  Patterson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  871,  121  Fed.  921;  In  re  Bla- 
lock  (D.  C,  S.  Car.),  9  Am.  B.  R.  266,  118 
Fed.  679;  In  re  Beebe   (D.  C,  Pa.),  8  Am. 

B.  R.  597,  116  Fed.  48;  Woods  y.  Little  (0. 

C.  A.,  3d  Cir.),  13  Am.  B.  R.  742,  134  Fed. 
229;  In  re  Talpin  (D.  C,  Iowa),  14  Am. 
B.  R.  360,  135  Fed.  861;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed. 
537;  In  re  Bacon  (D.  C,  N.  Y.),  30  Am. 
B.  R.  584,  205  Fed.  545. 

The  words  "knowingly**  and  "frandn- 
lently,"  in  section  29b,  relating  to  conceal- 
ment of  assets  by  a  bankrupt,  must  be  given 
their  natural  significanoe  in  the  considera- 
tion of  a  charge  of  concealment  of  assets 
made  in  opposition  to  granting  him  a  dis- 
charge, and  it  must  be  shown  by  a  clear 
preponderance  of  evidence  that  sucli  conceal- 
ment was  practiced  knowingly  and  fraudu- 
lently. Klein  v.  Powell  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  494,  174   Fed.  640. 

828.  Matter  of  Nelson  (D.  C,  N.  Y.),  23 
Am.  B.  R.  37,  179  Fed.  320;  Klein  v.  Powell 
(C.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  494,  174 
Fed.  640;  In  re  Julius  Bros.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  132,  209  Fed.  371,  holding 
that  creditors,  claiming  thai  a  bankrupt 
transfer rea  property  in  fraud  of  their  rights, 
must  show  that  the  bankrupt  knew  the  re- 
sult of  his  act  would  deprive  them  of  their 
rights  —  that  is  the  element  of  intent  — 
but  it  is  quite  irrelevant  whether  the  bank- 
rupt in  his  own  mind  had  an  honest  justifi- 
cation; In  re  Kyte  (D.  C,  Pa.),  23  Am. 
B.  R.  414,  174  Fed.  867. 
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an  honest  mistake  of  law  or  fact  will  not  bar  a  discharge. ^^  But^  if  such  omia- 
sion  is  not  satisfactorily  explained^  it  will  usually  amount  to  a  concealment'^ 

(IV)  Property  belonging  to  estate. —  The  concealment  must  pertain  to 
property  belonging  to  the  bankrupt,  which  would  pass  upon  his  tenkruptcy 
to  his  trustee.  It  must  be  shown  by  competent  and  sufficient  evidence  that  the 
property  concealed  belonged  to  the  bankrupt,  and  in  the  absence  of  a  finding 
to  this  effect  the  offense  is  not  established.'^  The  amount  or  value  of  the  prop- 
erty concealed  does  not  bear  particularly  upon  the  existence  of  the  offense,  if 
the  knowledge,  intent  or  wilfulness  of  the  concealment  is  established.''^ 

(V)  Failwre  to  schedule  property. —  Failure  to  schedule  or  surrender  prop- 
erty to  the  trustee  is  not  per  se  or  ipso  facto  knowingly  and  fraudulently  con- 
cealing it."^  If  the  bankrupt  has  money  in  his  possession  when  he  files  his 
petition,  which  he  did  not  schedule  or  turn  over  to  his  trustee,  he  is,  in  the 
absence  of  a  satisfactory  explanation,  guilty  of  a  concealment  of  assets  which 
bars  his  discharge."®  An  omission  to  schedule  property  fraudulently  conveyed 
usually  amounts  to  a  concealment,  where  the  bankrupt  retains  an  interest 
therein."*    But  where  the  transfer  was  made  more  than  four  months  prior 


288.  In   re  Morrow    (D.  €.,  €al.)>  3  Am. 

B.  R.  263,  97  Fed.  574;  In  re  W«tmore  (D. 

C,  Pa.),  3  Am.  B.  R.  700,  99  Fed.  703;  In  re 
Blalock  (D.  C,  N.  Oar.),  9  Am.  B.  R.  266, 
118  Fed.  679;  In  re  Eaton  (D.  C,  N.  Y.), 
8  Am.  B.  R.  531,  110  Fed.  731. 

894.  In  re  Royal  (D.  C,  N.  Car.),  7  Am. 
B.  R.  106,  112  Fed.  135;  In  re  Finkeletein 
(D.  C,  N.  Y.),  3  Am.  B.  R.  800,  101  Fed. 
418;  In  re  QXSara  (D.  C,  Or.),  3  Am.  B.  R. 
349,  97  Fed.  932.  For  such  an  explanation, 
Bee  In  re  Miner  (D.  C,  Or.),  8  Am.  B.  R. 
248,  114  Fed.  988. 

Ftesumption  of  concealment  arises  from 
failure  to  acoount  for  property  in  possession 
of  bankrupt  shortly  before  adjudication,  and 
and  not  included  in  schedules.  The  sufficiency 
of  the  explanation  is  in  the  discretion  of  the 
district  judge,  fiiegel  v.  Cartel  (C  O.  A., 
8th  Clr.),  21  Am.  B.  R.  140,  164  Fed.  691. 

885.  Property  belonging  to  estate. — ^Under 
section  29b  of  the  bankruptcy  act,  to  justify 
the  refusal  of  a  dischar^,  it  must  a/ppear 
that  th^  bankrupt  knowingly  and  fraudu- 
lently '*  concealed  while  a  bankrupt,  or  after 
his  discharge,  from  his  trustee,  any  of  the 
property  "belonging  to  his  estate  in  bank- 
ruptcy." Hence,  a  report  by  a  special  master 
the  certain  moneys  have  been  retained  by  the 
bankrupt  and  not  paid  over,  which  does  not 
state  wliether  or  not  such  moneys  were  con- 
cealed from  the  trustee,  is  ineufllicient.  Mat- 
ter of  Lenweaver  (D.  C,  N.  Y.),  36  Am. 
B.  R.  73,  226  Fed.  987. 

886.  Value  of  property  conoefled. —  The 
bankruptcy  act  is  not  aimed  particularly  ai 
large  concealments  of  property,  but  at  all 
concealments  of  property.  If  the  amount  is 
small,  and  inadvertently  retained  or  forgot- 
ten, the  failure  to  disclose  will  not  prevent 
a  discharge;  but  when  knowingly  and  will- 
fully concealed  from  the  trustee,  and  drawn 
out  und  used  by  the  -bankrupt  for  his  own 
personal  use,  whether  the  sum  be  large  or 
small,   there   is   a  concealment  of  property 


with  intent  to  defraud  credttore.  *  Matter  of 
Smith  (D.  C,  N.  Y.),  37  Am.  B.  R.  230, 
292  Fed.  248.  See  Matter  of  Ls^  (D.  C, 
N.  Y.),  36  Am.  B.  R.  181.  227  Fed.  1011. 
The  mere  fact  that  a  bankrupt  omitted  bed- 
room furniture  of  snuall  value  from  his 
schedules  is  not  in  itself  sufficient  to  justify 
the  denial  of  a  discharge,  especially  where 
« it  was  partly  owned  by  his  clerk  and  the 
key  tor  the  room  had  been  given  to  the  trus- 
tee. Baker  v.  Bishap-*BiiLbcock- Becker  Co.  (C 
C.  A.,  4th  Cir. ) ,  34  Am.  B.  R.  396,  220  Fed. 
657. 

887.  In  re  Hirsch  (D.  C,  Tenn.),  2  Am. 
B.  R.  715,  96  Fed.  468;  In  re  Freund  (D.  C, 
N.  Y.),  3  Am.  B.  R.  418,  M  Fed.  81;  In  re 
Blalock  (D.  C,  S.  Car.) ,  9  Am.  B.  <R.  266,  118 
Fed.  679;  Gretsch  v.  United  States  (C,  C. 
A.,  3d  Cir.),  36  Am.  B.  R.  571,  231  Fed.  67. 

Failure  to  schedule  property  transferred. — 
The  failure  to  schedule  or  surrender  prop-, 
erty  to  the  trustee  is  not  per  se,  or  ipso  facto, 
knowingly  and  fraudulently  concealing  it, 
though  an  omission  to  schedule  property 
fraudulently  conveyed'  usually  amounts  to  a 
concealment  where  the  bankrupt  retains  «my 
interest  therein.  Where,  however,  the  eri- 
dence  shows  an  entire  absence  of  fraudulent 
intciit,  no  such  offense  has  been  committed 
as  will  warrant  the  denial  of  a  discharge  on 
th  ground  of  concealment.  Mattw  of  Staf- 
ford (D.  C,  Conn.),  35  Am.  B.  R.  747,  221 
Fed.  127. 

888.  In  re  Friedrich  (D.  C,  Minn.),  28 
Am.  B.  R.  656,  199  Fed.  193,  holding  that 
proceeds  derived'  from  the  sale  of  crops  raised 
upon  homestead  property  are  not  exempt 
under  the  law  of  Minnesota,  so  as  to  excuse 
a  bankrupt  for  failure  to  schedule  such  pro- 
ceeds  or  turn  them  over  to  his  trustee. 

889.  Bragaesa  v.  St.  Louis  Cycle  (C.  O.  A., 
5th  Cir.),  6  Am.  B.  R.  700,  107  Fed.  77;  In 
re  Berner  (D.  C,  Ohio,  Ref.),  4  Am.  B.  R. 
383;  In  re  Skinner  (D.  C,  Iowa),  3  Am.  B. 
R.   163,  97  Fed.   190;   In  re  Welch    (D.    C., 
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to  filing  the  petition  in  bankruptcy,  it  will  not  constitute  a  bar  to  discharge.^^ 
This  question  ofte^  arises  where  property  has  been  given  or  tranisferred  by  a 
bankrupt  to  his  wife  and  omitted  from  the  schedules  or  otherwise  concealed.^^ 
Where  a  bankrupt  has  property  in  his  wife's  name,  for  the  purpose  of  keeping 
such  property  from  his  creditors,  a  discharge  will  not  be  granted.^^  It  seems, 
however,  that  an  omission  of  assets  from  the  schedule,  on  the  advice  of  counsel, 
honestly  given,  is  at  least  a  presumptive  excuse  f^  as  where  the  bankrupt  was 
advised  that  his  interest  in  his  grandfather's  estate  was  contingent  and  not 
vested.^^  If  there  be  no  fraudulent  or  criminal  intent  in  failing  to  schedule  the 
property,  and  it  was  omitted  upon  a  fair  and  reasonable  cause  to  believe  that 
it  should  not  be  included,  based  upon  the  advice  of  counsel,  the  omission  is  not 
an  ofFense  barring  discharge.^*^  The  advice  of  counsel  is  no  excuse  unless  it 
was  based  upon  a  full  and  truthful  disclosure  of  all  the  facts  pertaining  to  the 


Ohio),  3  Am.  B.  R.  93,  100  Fed.  "65;  In  re 
McKamara  (Tlef.,  N.  Y.),  2  Am.  B.  R.  566, 
95  Fed.  429;  In  re  Quackenbush  (D.  C, 
N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282;  Mat- 
ter of  Stafford  (D.  C,  Conn.),  35  Am.  B.  R. 
747,  221  Fed.  127. 

FaHuie  to  schedule  property  transferred  by 
a  bankrupt  to  his  wife  prior  to  the  enactment 
of  the  bankruptcy  law  is  not  a  ground  for 
opposing  a  discharge.  In  re  CFOodale  (D.  €., 
X.  Y.),  6  Am.  B.  R.  493,  109  Fed.  7»3;  In  re 
House  (D.  C,  N.  Y.),  4  Am.  B.  R.  603,  103 
Fed.  616.  So  also  a  transfer  made  more 
than  two  years  prior  to  bankruptcy,  Matter 
of  Kaufman  (C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  648. 

MO.  In  re  Henneby  (D.  C,  Iowa),  31  Am. 
B.  R.  231,  207  Fed.  882;  In  re  Kolster 
(D.  C,  Nev.)  17  Am.  B.  R.  62,  146  Fed.  138; 
In  re  Countryman  (D.  C,  la.),  9  Am.  B.  R. 
572,  119  Fed.  687;  Fields  v.  Karter  (O.  C. 
A.,  5th  Cir.),  8  Am.  B.  R.  351,  115  Fed.  950. 
Otherwise  if  within  the  four  months'  period. 
Pirritz  V.  Pithian  (C.  C.  A.,  8th  Cir.),  27 
Am.  B.  R.  621,  194  Fed.  403,  114  C.  C.  A. 
365. 

Ml.  In  re  MoCrea  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R,  412,  161  Fed.  246;  In  re  Brown 
(D.  C,  Vt.),  15  Am.  B.  R.  360,  140  Fed.  383, 
in  whidi  case  it  was  held  that  «ince  a  Ver- 
mont statute  prohibits  a  contract  between 
husband  and  wife,  an  attempted  transfer  to 
her  did  not  constitute  a  concealment;  In  re 
Hirshowitz  (D.  C,  Pa.),  27  Am.  B.  R.  701, 
194  Fed.  562. 

M2.  In  re  Steindler  &  Hahn  (Ref.,  N.  Y.), 
5  Am.  B.  R.  63;  In  re  Oilbert  (D.  C,  Pa.), 
22  Am.  B.  R.  221,  169  Fed.  149.  Failure  to 
schedule  assets  held  in  trust  for  a  bankrupt 
by  his  wife  is  ground  for  refusal  of  his  dis- 
charge. Matter  of  Borg  (I>.  C,  Minn.),  25 
Am.  B.  R,  189,  184  Fed.  649;  In  re  De  Mau- 
riac  (D.  C,  N.  Y.),  30  Am.  B.  R.  677,  206 
Fed.  368. 

FaHare  to  schedule  property  held  by  wife. 
-  In  the  caee  of  In  re  Graves  (D.  C,  Pa.), 
26  Am.  B.  R,  633,  189  Fed.  847,  the  court 
said:  "To  entitle  the  bankrupt  to  a  dis- 
charge, there  must  ^be  entire  good  faith  on 
Ma  part.  He  must  surrender  his  property 
iuUy.    He  cannot  retain  or  conceal  any  part 


thereof  which  should  go  to  his  creditors.  If 
the  property,  or  a  portion  of  it,  belon^ng  to 
the  bankrupt  has  been  vested  directly  or  in- 
directly in  his  wife,  no  matter  when  that  was 
done,  if  the  court  believes  from  the  evidence 
that  it  was  done  and  continued  fraudulently, 
and  the  property  reaUy  was  held  for  the  bank- 
rupt** benefit  and  subject  to  his  control,  the 
failure  to  mention  such  property,  of  whatever 
it  may  consist,  in  the  schedule  and  to  inform 
the  trustee  in  regard  thereto,  is  concealment 
of  property  and  will  prevent  a  idischarge. 
Ihis  is  a  well  selttled  principle,  requiring  no 
reference  to  cases  decided."  See  also  In  re 
Diamond  (D.  C,  Wis.),  30  Am.  B.  R.  363, 
204  Fed.  137.  But  this  rule  would  not  apply 
where  the  property  so  transfered  was  pur- 
chased by  the  bankrupt  with  his  wife's  money. 
Matter  of  Kean  (D.  C,  N.  Y.),  38  Am.  B.  R. 
628,  -237  Fed.  682. 

833.  Omission  under  advice  of  counsel. — 
In  re  Schreck  (Ref.,  N.  Y.),  1  Am.  B.  R.  366; 
In  re  Berner  (Ref.,  Ohio),  4  Am.  B.  R.  383; 
In  re  Headley,  2  N.  B.  N.  Rep.  684;  U.  S. 
V.  Connor,  3  McLean,  673;  In  re  Kyte  (D.  C, 
Pa.),  23  Am.  B.  R,  417,  174  Fed.  867;  Matter 
of  Meikelham  (D.  C.,  Ga.),  38  Am.  B.  R. 
324,  ^6  Fed.  401.  But  In  re  Stoddard  (D. 
C,  Wash.),  7  Am.  B.  R.  762,  114  Fed.  486, 
it  was  held  that  where  certain  real  estate 
conveyed  by  the  bankrupt  shortly  before 
filing  his  petition  in  bankruptcy,  in  trust  to 
pay  another  the  profits  thereof  for  life  and 
then  to  hold  for  his  benefit,  is  intentionally 
omitted  from  his  schedules,  he  is  not  entitled 
to  his  discharge,  although  he  acted  under  ad- 
vice of  counsel,  that  all  his  interest  in  the 
property  was  divested  by  the  deed. 

Doubtful  ownership. —  In  the  case  of  In  re 
Alleman  (D.  C,  Pa.),  20  Am.  B.  R.  74«,  162 
Fed.  693,  it  was  held  that  a  bankrupt  will  not 
be  denied  a  discharge  upon  the  ground  of  a 
fraudulent  concealment  of  property,  where 
his  ownership  is  doubtful  and,  under  the  ad- 
vice of  counsel,  the  property  in  question  is 
omitted  from  the  schedules. 

234.  Woods  V.  Little  (C.  C.  A.,  3d  Cir.), 
13  Am.  B.  R.  742,  134  Fed.  229. 

235.  In  re  Jacobson  &  Son  Co.  (C.  C.  A., 
3d  Cir. ) ,  28  Am.  B.  R.  492,  196  Fed,  949. 
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omitted  assets.^^  Where  a  person  prior  to  filing  a  petition  in  bankruptcy  con- 
veys property  to  a  third  person,  to  be  held,  in  whole  or  in  part,  in  secret  trust 
for  himself,  and  fails  to  schedule  such  interest,  such  failure  constitutes  a 
knowing  and  fraudulent  concealment  from  his  trustee,  while  a  bankrupt,  of 
property  belonging  to  his  estate  in  bankruptcy,  and  will  preclude  his  dis- 
charge.^^ The  listing  of  property  after  an  attempt  to  conceal  the  same  and 
after  the  false  oath  has  been  discovered  will  not  relieve  the  bankrupt  from  tlie 
consequences  of  such  acts.^^  Real  property  set  apart  to  a  divorced  wife  as 
alimony  is  not  within  the  jurisdiction  of  a  court  in  bankruptcy ,^^  and  a  failure 
to  schedule  such  property  does  not  constitute  a  concealment  so  as  to  defeat 
the  wife's  right  to  a  discharge.^^  Salary  of  a  public  officer  does  not  pass  to 
a  trustee,  and  a  failure  to  schedule  the  amount  earned  when  the  petition  was 
filed  is  not  a  concealment  of  assets  barring  discharge.^*^  A  bankrupt  should 
not  be  refused  a  discharge  because  he  failed  to  set  forth  in  his  schedules  the 
income  derived  from  certain  trust  funds,  and  did  not  turn- over  to  the  trustee 
on  demand  his  interest  in  said  income,  especially  where  it  has  not  been  decided 
whether  or  not  such  income  passes  to  the  trustee.^^ 

(VI)  Undervaiiuition, —  The  value  of  the  property  concealed  is  not  material 
if  it  be  shown  that  it  was  knowingly  and  fraudulently  dona^^  If  property  is 
undervalued  the  fact  may  be  considered  in  determining  whether  a  concealment 
has  been  committed  although  it  is  not  itself  a  concealment.^** 

(VII)  Other  instances  of  frwudvlent  concealment, —  It  is  not  fraud  for  a 
bankrupt  to  collect  insurance  commissions  and  apply  them  to  his  own  use, 
where  a  referee  has  decided  that  such  commissions  do  not  pass  to  the  trustee, 
although  the  referee  is  subsequently  reversed.^**  The  participation  of  bankrupt 
partners  in  the  foreclosure  of  a  chattel  mortgage,  given  anterior  to  the  four 

Where  bankrupt  on  the  day  Ibefore  filing  his 
peftition  made  an  assignment  to  his  attorney 
of  certain  pledged  securities  which  he  omitted 
to  schedule,  and  delivered  such  assignment  to 
the  bank  holding  the  securities  in  pledge  after 
his  adjudication,  an  intention  to  conceal  said 
securities  is  made  out;  and  a  conditional 
assignment  of  said  securities  subsequently 
tendered  to  bankrupt's  trustee  by  the  attor- 
ney, which  would  necessitate  the  bringing  of 
an  action  against  bankru^  to  recover  his 
equities  therein,  will  not  relieve  the  bankrupt 
from  the  consequences  of  bis  act.  In  re 
Doyle  (D.  C,  N.  Y.),  29  Am.  B.  R.  102,  1»0 
Fed.  247. 

S38.  In  re  Breiner  (D.  €.,  Iowa),  11  Am. 
B.  R.  684,  129  Fed.  155;  In  re  Suasman 
(D.  C,  Pa.),  26  Am.  B.  R.  18,  190  Fed.  111. 

239.  Audubon  v.  Shufeldt,  181  U.  S.  575, 
5  Am.  B.  R.  829,  45  L.  Ed.  1009. 

240.  In  re  Le  Claire  (D.  C.,  Iowa),  10  Am. 
B.  R.  733,  124  Fed.  654. 

241.  In  re  Doherty  (B.  C,  Ct.),  13  Am. 
B.  R.  549,  135  Fed.  432. 

242.  Matter  of  Buchanan  (C.  C.  A.,  2d 
Cir.),  33  Am.  B.  R,  638,  219  Fed.  498. 

243.  In  re  Lowenstein  (D.  C,  N.  Y.),  2 
Am.  B.  R.  193,  106  Fed.  51;  In  re  Becker 
(D.  C,  N.  Y.),  5  Am.  B.  R.  438,  106  Fed.  54. 

244.  In  re  Semmel  (D.  C.,  Pa.),  9  Am. 
B,  R,  351,  118  Fed.  487. 

246.  In  re  Wright  (D.  C,  K.  Y.),  24  Abl 
B.  R.  437,  177  Fed.  578. 


236.  Matter  of  Remmers  {C  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  173  Fed.  484. 

287.  Matter  of  Borg  (D.  C,  Minn.),  25 
Am.  B.  R.  189,  184  Fed.  640;  In  re  Breiner 
(D.  C,  Iowa),  11  Am.  B.  R.  684,  129  Fed. 
155;  In  re  Dauchy  (D.  C,  N.  Y.),  10  Am. 
B.  R.  527,  122  Fed.  688;  Hudson  v.  Mercan- 
tile Nat.  Bank  (C.  C.  A.,  8th  Cir.),  9  Am, 
B.  R.  432,  56  C.  C.  A.  250,  119  Fed.  346;  In 
re  Bemis  (D.  C,  N.  Y.),  5  Am.  B.  R.  36,  104 
Fed.  672;  In  re  Welch  (D.  C,  Ohio),  3  Am. 
B.  R.  93,  100  Fed.  .65. 

Omission  of  a  vested  remainder  of  doubtful 
value  which  the  bankrupt  held  in  his  father's 
estate,  coupled  with  the  bankrupt's  testimony 
that  he  took  nothing  under  his  father'ia  will, 
constitutes  a  fraudulent  concealment.  In  re 
Becker  (D.  C,  N.  Y.),  5  Am.  B.  R.  438,  106 
Fed.  54. 

Failure  to  surrender  life  income  in  a  trust 

fund,   although    scheduled,   will   prevent   the 

granting  of  a  discharge.     In  re  Fleischman 

(D.  C,  111.),  9  Am.  B.  R.  557,  120  Fed.  960. 

Surrender  of  an  option  to  purchase  real 
estate  and  a  failure  to  mention  the  same  in 
his  schedules  will  not  constitute  a  conceal- 
ment of  assets  in  the  absence  of  evidence  of  a 
secret  trust  or  agreement  that  the  one  to 
whom  the  option  was  surrendered  was  to 
hold  the  property  for  the  benefit  of  the  bank- 
rupt. In  re  Kloster  (D.  C,  Nev.),  17  Am. 
B.  R.  52,  146  Fed.  138. 

Assignment   of   secttrities  to  attorney. — 
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monthB^  period,  being  charged  is  a  f raiKlulent  conceabnent  of  assets  from  the 
trustee,  will  prevent  the  granting  of  a  discharge  until  the  validity  of  the  mort- 
gage and  the  sufficiency  of  the  foreclosure  has  been  passed  upon  by  a  ooiurt  of 
competent  jurisdiction.^^  If  a  voluntary  transfer  be  made  in  contemplation  of 
future  indebtedness  it  may  amount  to  a  concealment,^'^  and  so  also  where  it 
appears  that  prop^ty  was  conveyed  in  fraud  of  creditors  and  is  held  in  secret 
trust  f^  and  where  a  deed  executed  and  recorded  more  than  four  months  prior 
to  bankruptcy,  was  iu  fact  a  mortgage  which  was  not  disclosed  until  immedi- 
ately prior  to  the  filing  of  the  petition,  there  was  a  concealment  of  property 
within  the  meaning  of  the  act.^^  Where  the  bankrupt  remains  in  possession 
of  the  transferred  property,  and  the  transfer  is  merely  a  device  to  obtain  credit 
from  the  use  of  the  transferee's  note,  the  property  is  fraudulently  concealed, 
and  discharge  may  be  denied.^'*^ 

(2)  EviDETrcB  OF  CONCEALMENT  OF  ABSBTS, — ^A  wilfttl  and  fraudulent  con- 
cealment of  assets  by  a  bankrupt  need  only  be  shown  by  a  fair  preponderance 
of  credible  evidence.^^  The  burden  of  proof  rests  upon  the  opposing  cared- 
itors ;  they  must  show  by  satisfactory  evidence  the  essential  elements  of  a  con- 
cealment.^ If  the  testimony  is  that  of  the  bankrupt  alone,  and  the  most  that 
can  be  said  is  that  the  circumstances  are  suspicious,  the  objection  to  a  discharge 
should  be  overruled.**®    Where  objecting  creditors  have  made  a  prima  facie 


246.  In  re  Olansky  (D.  €.,  K.  Y.),  20  Am. 

B.  R.  780,  1S3  Fed.  42S. 

M7.  In  re  McNamara  (Ref.,  N.  Y.),  2 
Am.  B.  R.  579. 

248.  In  re  Bemer  (Hef.,  Ohio),  4  Am.  B. 
R.  383. 

Secrtt  txust. —  It  has  been  l^eld  on  several 
oecasioQ6  that  where  a  person,  prior  to  fil- 
ing a  petition  in  bankruptcy,  conveys  the 
whole  or  a  part  of  his  property  to  a  third 
party  to  be  held  in  secret  trust  for  himself, 
and  fails  to  schedule  it  as  a  part  of  his  as- 
sets, sncfh  an  a«t  amounts  to  a  fraudulent 
concealment  of  assets  which  will  defeat  his 
right  to  a  discharge.  Hudson  v.  Mercantile 
Natl  Bank  (€.  C.  A.,  8th  ar.),  9  AsfL  B. 
R.  4d2,  436,  119  Fed.  346;  In  re  Bemis   (D. 

C,  N.  Y.),  5  Am.  B.  R.  36,   104  Fed.  672; 

In  re  ^elch   (D,  C,  Ohio),  3  Am.  B.  R.  93, 

100  Fed.  65;  In  re  Becker    (D.  C,  N.  Y.), 

5  Am.  B.  R.  438,  106  Fed.  54 ;  Matter  of  Borg 

(D.  C,  Minn.),  25  Am.  B.  R.  169,  184  Fed. 
640. 

248.  Matter  of  White  (D.  C,  Ore.),  34  Am. 
B.  R.  803,  222  Fed.  688. 

2».  ^Matter  of  Hagy  (C.  C.  A.,  6th  Oir.), 
34  Am.  B.  R.  319,  220  Fed.  665. 

251.  Evidence  of  concealment. —  In  re 
Greenberg  (D.  €.,  Ct.),  8  Am.  B.  R.  94,  114 
Fed.  773;  In  re  Howden  (D.  C,  N.  Y.),  7 
Am.  B.  R.  191,  111  Fed.  723;  In  re  Gaylord 
(C.  0.  A..  2d  Oir.),  7  Am.  B.  R.  1,  112  Fed. 
W8;  In  re  Tillyer  (D.  C,  Pa.),  17  Am.  B. 
R-  125,  147  Fed.  860.  It  is  not  necessary 
to  establish  the  concealment  of  assets  be- 
yond a  reasonable  doubt.  A  fair  preponder- 
ance of  testimony  is  sufficient.  In  re  Del- 
;our  (D.  C.,  N.  Y.),  20  Am.  B.  R.  405,  161 
jed.  589;  Klein  v.  Powell  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  494,  174  Fed.  640;  In  re  Mar- 


folis  (D.  C,  Mass.),  24  Am.  B.  R.  934,  181 
ed.  591;  In  r^ €ohen  (C.  C.  A.,  2d  Oir.),  30 
Am.  B.  R.  653,  206  Fed.  457,  revg.  29  Am.  B. 
R,  698,  201  Fed.  188;  In  re  Doyle  (D.  0., 
N.  Y.),  29  Am.  B.  R.  102,  199  Fed.  247; 
evidence  that  a  bankrupt  knowingly  and 
fraudulently  concealed  property  from  his 
trustee  must  be  clear.  Matter  of  Agnew  and 
Sherman,  (D.  C,  N.  Y.),  36  Am.  B.  R.  709, 
225  Fed.  650;  a  willful  and  fraudulent  con- 
ceal me^nt  of  assets  by  a  bankrupt  need  only 
be  shown  by  a  clear  preponderance  of  credible 
evidence.  Matter  of  Brincat  (D.  O.,  Ala.), 
37  Am.  B.  R.  587,  ^33  Fed.  811. 

Sufficiency  of  evidence. —  Although  the 
facts  of  concealment  if  proved  would  render 
the  bankrupt  liable  to  criminal  prosecution, 
yet  in  an  application  for  a  diacharge,  merelv 
a  civdl  case,  the  facts  proved  need  not  be  suf- 
ficient to  convict  of  the  crime.  Matter  of 
Atlas  (D.  C,  111.),  34  Am.  B.  R.  44,  219 
Fed.  783. 

252.  Poflf  V.  Adams,  (O.  C.  A.  4th  Oir.), 
35  Am.  B.  R.  307,  226  Fed.  187. 

258.  In  re  Kolster  (D.  C,  Kev.),  17  Am, 
B.  R.  52,  146  Fed.  138;  Matter  of  Nadel 
(D.  C,  N.  Y.)  34  Am.  B.  R.  727,  211  Fed. 
767;  Matter  of  Miller  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  397,  212  Fed.  920. 

Mere  suspicion  insufficient. —  In  the  case 
of  In  re  Taylor  (I>.  C,  Ala.),  26  Am.  B.  R. 
143,  149,  188  Fed.  479,  484,  the  court  eaid: 
"The  denial  of  the  discharge  because  of 
fraudulent  concealment  of  assets  or  of  a  false 
oath  by  the  bankrupt  must  be  made  out  by 
clear  and  convincing  proof,  and  is  not  the 
subject  of  mere  suspicion  or  inference." 

That  fraud  may  not  be  presumed  does  not 
imply  that  it  may  not  be  proved  by  circum- 
stances. Matter  of  Brincat  (D.  C,  Ala.),  37 
Am.  B.  R.  587,  233  Fed.  811. 
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case  the  burden  is  on  the  bankrupt  to  so  weaken  it  by  credible  evidence  as  to 
present  a  question  of  fact.^^  If  it  appear  that  the  bankrupt  did  not  act  in 
good  faith  in  withholding  a  part  of  his  property  from  his  creditors,  the  court 
will  not  countenance  it  by  permitting  his  discharge.^^  While  fraudulent  intent 
is  essential  it  does  not  of  itself  justify  a  refusal  of  a  discharge  where  it  is  not 
shown  that  the  assets  allied  to  have  been  concealed  belonged  to  the  bankrupts 
estate.^^  If  it  be  decided  in  a  prior  controversy  in  the  proceedings  that  the 
bankrupt  was  guilty  of  a  concealment  of  assets,  the  question  of  concealment  is 
res  adjvdicata  in  the  proceedings  for  a  discharge,  and  raises  a  presumption 
against  the  bankrupt.^*  The  failure  of  the  trustee  to  prove  the  whole  amount 
alleged  to  have  been  concealed  is  immaterial  in  passing  on  the  bankrupt's  right 
to  be  discharged,  as  the  specifications  may  be  amended  to  conform  to  the 
proof.^^ 

(3)  CoKTiNuiKG  coNCEiXMENT. —  Concealment  being  possible  only  if  .the 
person  is  "  a  bankrupt,"  strictly,  a  concealment  accomplished  before  the  bank- 
ruptcy is  not  within  the  penalty  of  the  statute.  This  limitation  has,  however, 
led  to  the  doctrine  of  "  continuing  concealment,"  which  is  now  generally 
recognized.^^   Although  the  concealment  must  have  been  done  while  a  bank- 


354.  In  re  Leslie  (D.  C,  N.  Y.),  9  Am.  B. 
R.  661,  119  Fed.  406.  In  this  case  it  was 
held  that  an  unexplained  shrinkage  in  the 
bankrupt's  assets  of  about  $12,000  within  a 
year  of  his  bankruptcy  is  Insufficient  proof 
that  he  had  that  amount  of  money  a't  the 
tilne  of  filing  his  petition  and  concealed  it 
from  his  creditors  and  the  trustee.  See  idso 
In  re  Blalock  ( D.  C,  S.  Car. ) ,  9  Am.  B.  R. 
266,  118  Fed.  679;  In  re  Baemcopf  (I>.  C, 
Pa.),  9  Am.  B.  R,  133,  117  Fed.  975;  In  re 
Coppleman  (D.  C,  Mich.),  30  Am.  B.  R.  414, 
207  Fed.  816. 

Undervaluation. —  In  the  case  of  In  re 
Sammel  (D.  C,  Pa.),  9  Am.  B.  R.  356,  118 
Fed.  457,  it  was  held  that  the  bankrupt 
could  not  be  charged  with  concealing  shares 
of  stock  because  he  had  undervalued  them, 
but  that  fact,  as  ^^11  as  the  fact  that  he 
did  not  name  the  stock,  was  a  circumstance 
of  more  or  less  weight  on  the  question  of 
concealment,  if  there  was  further  evidence 
to  bear  it  out ;  In  re  Jacobs   ( D.  C,  N.  J. ) , 

16  Am.  B.  R.  482,  144  Fed.  868. 
Presumption  of   concealment   arises    from 

failure  to  account  for  property  in  possesion 
of  the  bankrupt  shortly  before  adjudication, 
and  not  included  in  hi«  schedules.  The 
reasonableness  of  a  bankrupt's  explanation 
of  the  omission  of  property  from  his  sched- 
ules is  in  the  judicial  discretion  of  the  judge. 
Matter  of  Brincat  (D.  €.,  Ala.),  37  Am.  B. 
R.  587,  233  Fed.  811. 

255.  In  re  Breitling  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  126,  133  Fed.  148;  In  re  Graves 
(D.  C,  Pa.),  26  Am.  B.  R.  633,  189  Fed. 
847. 

256.  Vehon  v.  Ullman  (C.  C.  A.,  7th  Cir), 

17  Am:  B.  R.  435,  147  Fed.  694. 

267.  In  re  Krall  (D.  C,  Conn.),  28  Am. 
B.  R.  452,  196  Fed.  402. 

258.  Matter  of  Magen  (D.  C,  Pa.),  33  Am. 
B.  R.  346,  218  Fed.  692. 

269.  In  re  Quackenbush  (D.  C,  N.  Y.),  4 


Am.  B.  R.  274,  102  Fed.  282;  In  re  Bemift 
(D.  €.,  N.  Y.),  5  Am.  B.  R.  36,  104  Fed.  6T2. 

Placing  title  in  wife's  name  as  continuing 
concealment. —  Where  a  bankrupt,  several 
years  previously,  had  transferred  certain  real 
estate,  subject  to  a  mortgage,  to  his  wife» 
without  consideration,  but  without  any  at- 
tempt at  concealment,  and  there  was  no  proof 
that  there  was  any  agreement  between  them 
that  the  bankrupt  should  retain  any  interest 
in  such  propertv,  the  fact  that  after  such 
transfer  the  bankrupt  continued  to  live  with 
his  wife  on  thie  property  and  other  real 
estate  which  she  purchased,  and  that  he 
worked  for  her  thereon,  without  proof,  how- 
ever, that  he  did  more  for  his  wife  than  his 
board  was  worth,  was  not  suifioient  to  dis- 
close such  a  secret  interest  in  the  property 
as  to  sustain  the  burden  imposed  upon  a 
creditor  objecting  to  the  bankrupt's  discharge 
on  the  ground  of  concealment  of  p^oper^. 
In  re  Wernmth  (D.  C,  N.  ¥.),  24  Am.  B.  R. 
785,  175  Fed.  1009. 

Where  the  record  shows  that  the  bank- 
rupt, having  an  interest  in  certain  proper- 
ties, placed  the  title  thereto  in  his  wife'e 
name  for  the  purpose  of  keeping  them  out 
of  the  reach  of  the  creditors,  and  she  held 
the  title  when  he  filed  his  schedules,  in  Which 
he  did  not  include  his  interest  in  the  prop- 
erties, he  will  be  refused  a  discharge,  both 
upon  the  ground  of  a  fraudulent  concealment 
of  assets  and  of  m-aking  a  false  oath.  In  fe 
Guilbert  (D.  C,  Pa.),  22  Am.  B.  R.  221.  169 
Fed.  149. 

Concealment  of  assets  of  a  bankrupt  before 
the  appointment  of  the  trustee,  and  continu- 
ing after  such  appointment,  is  a  concealment 
from  the  trustee  in  violation  of  the  bank- 
ruptcy act.  Matter  of  Brincat  ( D.  C,  Ala. ) , 
37  Am.  B.  (R.  587,  233  Fed.  811. 

Conveyances  prior  to  four  months'  period. 
—  In  New  York  a  conveyance  of  real  estate 
made   by  a  bankrupt   long  anterior   to  the 
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rapt  or  after  discharge,  yet  where  a  bankrupt  has  disposed  of  property  prior 
to.  baiikrupt<^  but  has  possession  or  control  of  the  proceeds  subsequent  to 
adjudication  which  he  fails  to  disclose,  there  is  a  «>ntinuing  oonx^ealment  for 
which  he  is  amenable  to  the  law.^^  The  word  "concealed"  is  sufficiently 
elastic  to  include  '^continuing  concealments."^^  Such  a  concealment  onoe 
begun  necessarily  continues  after  the  bankruptcy  and  is,  therefore,  '^  from  his 
trustee."  Whether  it  is  also  of  "  property  belonging  to  his  estate  in  bank- 
ruptcy "  is  sometimes  a  difficult  question,  and  usually  turns  on  the  bona  fides  of 
the  transaction  throu^  which  possession  and  title  passed  from  the  bankrupt. 
No  hard  and  fast  rule  can  be  phrased ;  the  cases  rest  each  on  its  own  f acts.^^ 


four  months'  period,  with  intent  to  hinder, 
delay  and  defraud  creditors,  may  be  aUeged 
as  a  ground  of  objection  to  his  discharge, 
where  the  conveyance  is  not  recorded  until 
within  the  ^our  months'  period.  Matter  of 
McKane  (D.  C,  N.  Y.),  1»  Am.  B.  R.  103, 
155  Fed.  674.  But  it  is  no  ground  for  deny- 
ing a  bankrupt'^  dischaiye  that  more  than 
four  months  prior  to  the  nling  of  hi«  petition 
he  conT^yed  to  his  wife,  for  full  value,  cer- 
tain shares  of  corporate  stock  for  the  purpose 
of  raising  money  to  pay  the  expenses  of  an 
impending  suit  for  oreach  of  promise  to 
marrv.  In  re  Brambaugh  (D.  C.,  Pa.),  12 
Am.  B.  Tt.  204.  128  Fed.  971. 

Proof  that  the  bankrupt,  three  years  prior 
to  bankruptcy,  having  no  other  property, 
conveyed  certain  real  estate,  heavily  mort- 
gaged, but  in  whidi  he  had  an  equity  of  re- 
demption worth  from  $10,000  to  $12*000,  to 
his  sons  for  a  cash .  consideration  of  $500, 
and  upon  the  understanding  that  they  would 
pay  his  creditors.  Including  themselves,  is 
msuffident,  in  the  absence  of  evidence  that 
the  property  was  held  by  the  grantees  in 
trust  for  the  bankrupt  or  his  benefit  or  that 
he  thereafter  in  any  way  dealt  with  the  prop- 
erty as  his  own  or  directly  or  indirectly  de- 
rived any  benefit  therefrom,  to  sustain  an 
objection  to  his  discharge  upon  the  ground  of 
a  concealment  of  assets  from  his  trustee.  In 
re  Jacdbs  (D.  C,  N.  J.),  16  Am.  B.  R.  482, 
144  Fed.  868. 

Where  a  bankrupt,  while  'insolvent,  con- 
veys property  to  a  near  relative  without 
consideration  and  afterward  fails  to  disclose 
the  existence  of  such  property  in  his  sched- 
ules, he  is  prima  facie  guilty  of  concealing 
assets  from  his  trustee,  although  the  convey- 
ance may  have  been  made  more  than  four 
months  before  the  petition  was  filed ;  but  if, 
upon  the  bankrupt's  application  for  dis- 
charge, the  innocence  of  thtf  transaction  be 
nude  to  appear,  the  conveyance  and  the  sub- 
sequent omission  of  the  property  from  the 
schedules  will  interpose  no  obstacle  to  the 
dwcharge.  In  re  McCann  (D.  C,  Pa.).  24 
Am.  B.  R.  789,  179  Fed.  575. 

Continued  after  filing  petition.-- A  con- 
eeahnent  of  property,  in  order  to  bar  a  dis- 
charge, must  be  by  the  bankrupt,  or  by  his 
procurement,  after  the  filing  of  his  petition, 
*ad  from  his  trustee,  or  before  such  filing, 
w»d  otmtinued  after  such  filing  and  the  ap- 


pointment of  the  trustee,  and  such  conceal- 
ment must  be  knowingly  and  fraudulently 
done.  Matter  of  Brincat  (D.  C,  Ala.),  37 
Am.  B.  B.  587,  233  Fed.  811. 

MO.  U.  S.  V.  Cohen  (D.  C,  N.  Y.),  15 
Am.  B.  R.  359,  142  Fed.  083,  holding  that 
if  a  ^bankrupt  before  the  bankruptcy  has 
concealed  bis  property,  and  after  his  trustee 
is  appointed  continues  to  conceal  it,  he  is 
crimmally  liable  under  $  29-b;  In  re  Jacobs 
&  Verstandig  (D.  C,  Or.),  17  Am.  B.  B.  470, 
147  Fed.  797;  In  re  James  (D.  C,  N.  Oar.), 

23  Am.  B.  R.  703,  175  Fed.  894,  affd.  suh 
nom.  James  v.  Stone,  24  Am.  B.  R.  286,  181 
Fed.  476. 

Evidence  of  concealment  before  bankruptcy. 
—  Upon  the  prosecution  of  a  defendant  for 
*'  the  offence  of  having  knowingly  and  fraudu- 
lently concealed  while  a  bankrupt  •  •  • 
from  his  trustees  ♦  ♦  •  property  belong- 
ing to  his  estate  in  bankruptcy,'  in  violation 
of  section  29b  of  the  Bankruptcy  Act,  testi- 
mony of  facts  indicating  concealment  of  prop- 
erty before  bankruptcy  is  admissible  in  proof 
of  ite  concealment  continued  and  completed 
after  bankruptcy.  As  evidence  of  acts  com- 
mitted before  bankruptcy  is  admissible  in 
proof  o£  concealment  then  begun  and  there- 
after completed,  no  evidence  of  acts  before 
bankruptcy  is  admissible  in  proof  of  fraudu- 
lent intent  with  which  concealment  is  com- 
gleted  after  Ibankruptcy  Glass  v.  United 
tates  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  R.  350, 
231  Fed.  65. 

261.  In  re  Jacobs  &  Verstandig  (D.  C, 
Or.),  17  Am.  B.  R,  470,  147  Fed.  707;  James 
V.  Stone  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
288,  181  Fed.  476. 

26a.  In  re  March  (D.  C.,  Vt.),  6  Am.  B. 
R.  537,  109  Fed.  602;  In  re  Adams  (D.  C, 
N".  Y.),  4  Am.  B.  R.  696,  104  Fed.  72;  In 
re  Fitchard  (D.  C,  N.  Y.),  4  Am.  B.  R.  609, 
103  Fed.  742;  In  re  Jacobs  (D.  C,  Or.),  17 
Am.  B.  R.  470,  147  Fed.  707.  If  upon  a  bank- 
rupt's application  for  a  discharge,  the  inno- 
cence of  the  transaction  be  made  to  appear, 
the  conveyance  of  property  to  a  near  relative 
and  the  subsequent  omission  of  such  property 
from  the  schedules  will  interpose  no  obstacfe 
to  the  discharge.   In  re  McCann  (D.  C,  Pa.), 

24  Am.  B.  R.  789,  179  Fed.  575;  In  re  Doyle 
(D.  C,  K.  Y.),  29  Am.  B.  R.  102,  199  Fed. 
247. 
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(4)  MiscBLULioious  CASBS. —  In  the  foot-notes  will  be  found  a  number  of 
cases,  not  previously  cited,  in  all  of  which  the  commission  of  the  offense  ,of 
concealment  has  been  alleged.^® 

c.  A  false  oath  in  the  proceeding. — (1)  Ih^  gbnbral. —  Much  that  has  been 
said  in  the  previous  paragraphs  applies  with  equal  force  here.  The  oath,  if 
available  as  an  objection  to  a  discharge,  must  be  (1)  "  in  or  in  relation  to  any 
proceeding  in  bankruptcy."  ^^  The  analogy  of  this  objection  to  a  crime  usually 
compels  strict  pleading  and  even  stricter  proof.^® 

(2)  Knowingly  and  fbatjbulently. —  The  false  oath  must  have  been 
knowingly  and  fraudulently  made.*^  That  is  the  statement  must  contain 
matter  which  the  bankrupt  knew  to  be  false  and  he  must  have  included  them 
wilfully  with  intent  to  defraud.^^ 

(3)  What  constitutes  false  oath. —  The  verification  of  an  answer  of  a 
bankrupt,  containing  a  false  statement  and  filed  after  the  time  allowed  by  the 
Bankruptcy  Act,  does  not  constitute  a  false  oath.^^   The  oath  may  iave  been 


263.  Discharge  granted. —  In  re  Locks  (D. 
C,  N.  Y.),  5  Am.  B.  R.  136,  104  Fed.  783; 
In  re  Hirsch  (D.  C,  N.  Y.)',  3  Am.  B.  R. 
344,  97  Fed.  571;  In  re  CbmeU  (D.  C,  N. 
Y.),  3  Am.  B.  R.  172,  97  Fed.  29;  In  re 
Polakoff  (Ref.,  N.  Y.),  1  Am.  B.  R.  358;  In 
re  Lesser  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
15,  114  Fed.  83,  revg.  s.  c,  6  Am.  B.  R.  330,  . 
108  Fed.  206;  In  re  Countryman  (D.  C, 
Iowa),  9  Am.  B.  R.  572,  119  Fed.  637;  In 
reSemmel  (D.  C,  Pa.),  9  Am.  B.  R.  351,  118 
Fed.  487. 

Discharge  refused. —  In  re  Scheneck  ( D.  C, 
Waeh.),  8  Am.  B.  R.  727,  116  Fed.  554;  In 
re  Bull  winkle  (D.  C,  N.  Y.),  6  Am.  B.  R. 
756,  111  Fed.  364;  In  re  Cabua  (D.  C,  N. 
Y.,  iRef.),  6  Am.  B.  R.  156;  Ablowich  v. 
Stursburg  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R. 
403,  99  Fed.  81,  affg.  In  re  Ablowich  (D.  C, 
N.  Y.),  3  Am.  B.  R.  586,  99  Fed.  81;  Fields 
V.  Karter  (€.  C.  A.,  5th  Oir.),  8  Am.  B.  R. 
351,  115  Fed.  950;  In  re  Gross  (Ref.,  N.  Y.), 
5  Am.  B.  R.  271;  In  re  Heyman  (D.  C, 
N.  Y.),  4  Am.  B.  R.  735,  104  Fed.  677;  In 
re  Hoffmann  (D.  C,  N.  Y.),  4  Am.  B.  R.  331, 
103  Fed.  970;  In  re  Dews  (D.  C,  R,  I.),  3 
Am.  B.  R.  691,  96  Fed.  181;  In  re  Holatein 
(D.  C,  Ct.),  8  Am.  B.  R.  147,  114  Fed.  794; 
In  re  Oreeniberg  (D.  C,  Ct.),  8  Am.  B.  R.  94, 
114  Fed.  773;  In  re  Young  (D.  C,  N.  Car.), 
15  Am.  B.  R.  477,  140  Fed.  728. 

On  appeal. —  In  re  Otto  (D.  C,  N.  J.),  8  . 
Am.   B.   R.   305,   115   Fed.   860;    Osborne  v. 
Perkins    (C.  C  A.,   1st  Cir.),  7  Am.  B.  R. 
250,  112  Fed.  127;  In  re  Covington   (D.  C, 
N.  Car.),  6  Am.  B.  R.  373,  110  Fed.  143. 

264.  Compare,  for  practice,  In  re  Ooodale 
(D.  C,  N.  Y.),  6  Am.  B.  R.  493,  109  Fed. 
783.  The  statement  in  the  above  case  that 
"  the  facts  relied  upon  to  prove  falsity  '* 
should  he  stated  does  not  mean  that  evidence 
must  he  set  forth.  Matter  of  Jacob  Nathan- 
son  (B.  C,  N.  Y.),  19  Am.  B.  R.  56,  155  Fed. 
645  ( false  oath  as  to  keeping  of  books ) .  See 
In  re  Kretsch  (D.  C,  N.  Y.),  22  Am.  B.  R. 
284,  172  Fed.  523,  holding  that  a  false  oath 
in  the  proceedings  for  discharge  is  not  availa- 
ble to  prevent  a  discharge. 


365.  In  re  Howden   (D.  C,  K  Y.),  7  Am. 

B.  R.  191,  111  Fed.  7-23;  In  re  Gaylord   (D. 

C,  N.  Y.),  6  Am.  B.  iR.  410,  106  Fed.  833. 
See  also  this  case  on  appeal,  7  Am.  B.  R. 
195,  111  Fed.  717.  Compare  Matter  of  Rem- 
mers  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  76, 
173  Fed.  484,  holding  that  the  objection  need 
only  -be  sustained  by  such  proof  as  will  over- 
come the  presumption  of  the  honest  of  pur- 
pose of  the  bankrupt;  Matter  of  Agnew  and 
Sherman  (D.  C,  N.  Y.),  35  Am.  B.  R.  709, 
715,  225  Fed.  650. 

966.  In  re  Bryant   (D.  C,  Tenn,),  6  Am. 

B.  R.  114,  104  Fed.  789;  In  re  Salisbury  (D. 

C,  N.  Y.),  7  Am.  B.  R.  771,  113  Fed,  833; 
In  re  Beebe  (D.  C,  Pa.),  8  Am.  B.  R.  597, 
116  Fed.  48;  In  re  Cohen  (D.  C,  N.  Y.),  18 
Am.  B.  R.  84,  149  Fed.  908;  Matter  of  Luftig 
(D.  C,  Mass.),  15  Am.  B.  R.  773,  162  Fed. 
322;  Kentucky  Nat,  Bank  v.  Carley  (C.  C. 
A.,  3d  dr.),  12  Am.  B.  (R.  119,  127  Fed,  686. 
Compare  also  cases  in  foot-note,  ante. 

Knowingly  and  fraudulently. —  A  specifi- 
cation of  objection  to  a  bankrupt's  dischar^ 
which  fails  to  state,  either  in  the  words  of 
the  statute  or  in  equivalent  phraseology,  that 
bankrupt  knowingly  "  and  fraudulently " 
made  a  false  oath  in  or  in  relation  to  anv 
proceeding  in  bankruptcy  does  not  set  fortn 
the  offense  defined  by  section  29  of  the  Bank- 
ruptcy Act,  and  is  insufficient  to  bar  a  dis- 
charge. In  re  Mayer  (D.  C,  N".  Y.),  28  Am. 
B.  R.  342,  195  Fed.  571. 

267.  In  re  Hale   (D.  C,  N.  Mex.),  31  Am. 
B.  R.  88,  206  Fed.  856. 

Purpose  of  deceiving  trustee. —  A  specifica- 
tion in  opposition  to  a  bankrupt's  discharge, 
that  he  knowingly  and  fraudulently  made  a 
false  oath,  is  shown  to  be  material,  where  it 
appears  that  the  oath  was  made  for  the  pur- 
pose of  deceiving  the  trustee,  concealing  the 
assets  of  the  'bankrupt,  and  preventing  a  dis- 
covery thereof.  Matter  of  White  (D.  C, 
Ore. ) ,  34  Am.  B.  R.  803,  222  Fed.  688. 

268.  In  re  Young  (D.  C,  N.  Car.),  15  Am. 
B.  R.  477,  140  Fed.  72a 
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mad^  by  the  bankrapt  in  a  bankruptcy  proceeding  other  than  his  own-**^  A 
discbarge  in  bankruptcy  cannot  be  denied  on  the  ground  that  the  testimony  of 
the  bankrupt  was  evasive,  and  may  have  been  f  alse.^''^ 

(4)  Oath  to  schedules  omitting  peopebty. — A  common  instance  is 
where  a  bankrupt  swears  that  his  schedule  of  property  is  a  statement  of  "  all 
his  estate,  both  real  and  personal,"  and  he  has  knowingly  or  fraudulently 
omitted  assets  therefrom.^^  If  the  items  were  omitted  because  of  mistake  or 
the  honesV  advice  of  counsel,  to  whom  the  bankrupt  had  disclosed  all  the  facts 
relative  to  such  items,  the  oath  will  not  be  deemed  wilfully  false,  and  the  dis- 
charge should  not  be  denied  because  of  it.^^  The  evidence  must  be  definite  and 
certain  to  the  effect  that  the  property  omitted  should  have  been  scheduled  as  part 
of  the  bankrupt's  assets.^*    A  bankrupt,  who  omits  from  his  sworn  schedule 


269.  Matter  of  Lesser  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  833,  284.  Fed.  65. 

270.  In  re  Cohen  (D.  C,  N.  Y.),  18  Am. 
a  R.  84,  149  Fed.  908. 

Where  a  bankrupt,  at  tiie  first  meeting  of 
creditors,  made  evasive  answers  to  inquiries 
concerning  his  insolveney  at  a  certain  time, 
and  even  made  some  etatemente  which  were 
not  true,  but  admitted  as  6oon  as  the  ques- 
tion was  squarely  put  to  him,  that  he  was 
insolTent  at  that  time,  sufficient  cause  does 
not  exist  for  the  denial  of  his  discharge  on 
the  ground  of  making  false  oath.  In  re 
Marcus  &  Scherr  (D.  C,  N.  Y,),  27  Am. 
B.  R.  164,  192  Fed.  743,  affd.  30  Am.  B.  R. 
176,  203  Fted.  29. 

Former  detexmination  as  to  false  oath; 
effect. — ^A  prior  adjudication  that  the  bank- 
nipt  had  made  a  false  oath,  and  his  simi- 
mary  punishment  for  contempt,  are  to  be 
considered  as  prima  facie  establishing  a 
specification  of  objection  to  his  discharge,  in- 
terposed on  the  ground  that  he  had  made 
fiuch  false  oath,  but  opportunity  should  not 
be  denied  him  of  showing  in  the  discharge 
proceedings  that  the  offense  of  making  a 
false  oath  was  not  knowingly  and  fraudu- 
lently committed,  nor  should  he  be  prevented 
from  making  further  explanation  of  his  tes- 
timony, s>T  from  showing  that  he  did  not 
make  a  willful  misstatement.  In  re  S9iear 
(D.  C,  N.  Y.),  29  Am.  B.  K.  688;  201  Fed. 
460. 

IWl.  In  re  Breiner  (D.  C,  Iowa),  11  Am. 

B.  R.  684,  129  Fed.   156;   In  re  Galley   (€. 

C.  A.,  7th  Cir.),  11  Am.  B.  R.  539,  127  Fed. 
538;  In  re  Rauchenplat  (D.  C,  Porto  Rico), 
9  Am.  B.  R.  763;  In  re  Semmel  (D.  C,  Pa.), 
9  Am.  B.  R.  351,  118  Fed.  487;  Barton  v. 
Texas  Produce  Co.  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  502,  136  Fed.  355 ;  In  re  Herman 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  778,  69 
C.  C.  A.  413,  134  Fed.  566 ;  In  re  Schofield 
(D.  C,  Pa.),  17  Am.  B.  R.  916,  147  Fed. 
862;  In  re  Gilbert  (!>.  C,  Pa.),  22  Am.  B. 
R.221,  169  Fed.  149;  Matter  of  Cooper  (C. 
C.  A.,  2d  Cir.),  38  Am.  B.  R.  589,  230  Fed. 
991. 

False  oath  to  schedules. —  Where  a  bank- 
nipt,  m  his  schedules,  states  that  he  had 
no  money  or  property  except  $10  in  cash, 
when  in  fact  he  was  the  owner  of  nine  head 
of  cattle  and  had  in  his  possession  $861  in 


cash,  which  he  failed  to  schedule,  <but  after- 
ward surrendered  to  his  trustee  by  order  of 
the  referee,  he  will  be  denied  a  discharge 
upon  the  ground  of  having  made  a  false  oath 
to  his  schedules.  Matter  of  Napier  (Ref., 
Ky.),  23  Attf.  B.  R.  560. 

Where  it  appears  that  a  bankrupt  has  con- 
cealed assets,  which  have  not  been  listed  in 
his  schedules,  he  will  be  deemed  to  have 
taken  «  false  oath  when  he  swore  to  the 
truth  of  the  schedules.  In  re  Cantor  (Ref., 
D.  C,  N*.  Y.),  26  Am.  B.  R.  859. 

False  oath  as  to  interest  in  real  property, 
-r  Where  it  appears  that  by  statute  a  hank- 
rupt  has  a  life  estate  in  one-third  of  his 
wife's  real  estate,  that  such  property  was 
purchased  by  his  wife  with  his  own  savings; 
that,  although  he  claims  to  hold  the  proip- 
erty  merely  as  trustee  for  his  children,  he 
has  in  many  instances  held  it  out  as  his 
own,  his  oath  to  the  effect  that  he  has  no 
such  interest  will  be  held  to  have  been  made 
knowingly  and  will  prevent  his  discharge. 
In  re  Hale  (D.  C,  New  Mex.),  31  Am.  B. 
R.  88,  206  Fed.  856. 

Property  fraudulently  transferred.) — Bank- 
rupts by  omitting  to  list  property  fraudu- 
lently transferred  in  their  schedules  are 
guilty  of  making  a  false  oath  for  which  their 
discharge  should  be  denied.  Matter  of 
Aymo  and  Barathia  (Ref.,  D.  C,  N.  \.),  35 
Am.  fi.  R.  13. 

272.  Matter  of  Stafford  (D.  C,  Conn.),  35 
Am.  B    R.  747,  221   Fed.  127. 

278.  Evidence. — In  re  Hamilton  (D.  C, 
N.  Y.),  13  Am.  B.  R.  333,  133  Fed.  823;  In 
re  Ferris  (D.  C,  Iowa),  5  Am.  B.  R.  246, 
105  Fed.  356;  In  re  Fitchard  (D.  C,  N.  Y.), 
4  Am.  B.  iR.  609,  103  Fed.  742;  In  re  Boy- 
den  (D.  C,  Pa.),  13  Am.  B.  R.  269,  132  Fed. 
991,  holding  that  discrepancy  between  state- 
ment of  his  financial  condition  made  prior  to 
bankruptcy  and  his  schedules  is  not  neces- 
sarily evidence  of  a  false  oath. 

An  objection  to  a  bankrupt  being  granted 
a  discharge,  on  the  ground  that  he  had 
knowingly  and  with  fraudulent  intent  made 
a  false  oath  to  his  schedules,  need  only  be 
sustained  by  proof  such  as  will  overcome  the 
presumption  as  to  his  honesty  of  purpose. 
Matter  of  Remmers  (C.  C.  A.,  8th  Cir.),  23 
Am.  B.  R.  78,  173  Fed.  484. 
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securities  which  are  absolutely  worthless,  is  not  guilty  of  making  a  false  oaA,"* 
If  the  securities  omitted  are  deemed  valuable  by  the  bankrupt,  evidenced  by 
an  effort  made  to  recover  them  by  suit  against  a  pledgee,  brought  subsequent  to 
the  bankrupt's  adjudication,  his  discharge  should  be  denied.^^*^  It  thus  appears 
that  the  omission  of  property  from  verified  schedules  may  be  both  a  false  oath 
and  a  concealment,^^  What  has  already  been  said  in  respect  to  wilful  and 
fraudulent  omission  of  items  from  schedules  constituting  concealment,  applies 
here  with  equal  forca 

(5)  False  oath  on  former  examination  under  §  7  (9). —  This  same 
analogy  has  led  to  much  confusion  concerning  the  right  to  predicate  such  an 
objection  on  a  false  oath  during  the  bankrupt's  examination.  It  seems  not  to 
be  doubted  that  this  objection  may  rest  on  any  oath  voluntarily  triken,^''  but 
it  has  been  vigorously  denied. that  a  false  oath  under  compulsion  can  be  made 
the  basis  of  an  objection  to  a  discharge.  The  earlier  cases  were  quite  uniform 
that  it  could  not ;  this  on  the  ground  that,  by  §  7  (9),  the  evidence  then  adduced 
could  not  be  used  against  a  bankrupt  in  a  criminal  proceeding.^®  This  view 
has,  however,  now  been  exploded.^®  It  is  a  torturing  of  wor(£  to  call  a  pro- 
ceeding on  discharge  a  criminal  proceeding,  merely  because  the  same  facts  if 
proven  in  support  of  an  indictment  might  result  in  conviction  for  crime.  The 
contention  that  to  permit  the  use  of  such  testimony  "  would  set  a  trap  for  the 
debtor  "  has  been  well  answered  by  a  distinguished  judge  to  the  effect  that  the 
opposite  rule  "  would  set  a  trap  for  the  creditors,  or  else  so  set  the  trap  that 
the  debtor  could  get  all  the  bait  (the  discharge)  and  yet  not  spring  the  trap."  ^^ 

(6)  Other  instances  of  false  oath. —  The  false  oath  must  be  on  a  matter 
material  to  the  inquiry ,^®^  and  it  has  been  held  that  it  must  have  been  made 
in  the  proceedings  in  which  the  bankruptcy  of  the  petitioner  was  to  be  adjudi- 
cated and  his  estate  administered.^^  But,  if  a  false  oath  was  due  to  a  mistake 
in  fact  or  the  result  of  honest  advice  of  counsel,  a  discharge  will  not  usually , 


274.  In  re  McOrea  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  412,   161  Fed.  246. 

"  Value  of  property  not  scheduled. —  Where 
a  bankrupt,  after  tiirniu^  over  to  his  wife  a 
plunxbing  fbusiness,  had  its  full  management 
and  control,  and  had  drawn  but  from  $2  to 
$4  a  week  for  his  services,  which  were  reason- 
ably worth  $10  to  $20  a  week,  it  cannot  be 
charged  that  he  made  a  false  oath  in  omit- 
ting from  his  schedules  a  claim  against  his 
wife  for  services  where  the  specifications  of 
objection  to  his  discharge,  alleging  the 
above  facts,  fail  to  set  forth  the  existence  of 
a  valid  claim  against  the  wife-  In  re  Adams 
(D.  C,  N.  Y.),  22  Am.  B.  R.  613,  171  Fed. 
599. 

275.  Matter  of  Remmers  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  78,  173  Fed.  4»4;  In  re 
Sussman  (D.  C,  Pa.),  26  Am.  B.  R.  18,  190 
Fed.   111. 

276.  In  re  Becker  (B.  C,  N.  Y.),  5  Am. 
B.  R.  438,  106  Fed.  54. 

277.  See  reasoning  in  cases  imtaediately 
post. 

278.  In  re  Goldsmith  (D.  C,  Pa.),  4  Am. 
B.  iR.  234,  101  Fed.  570;  In  re  Marx  (D.  C, 
Kv.),  4  Am.  B.  R.  521,  102  Fed.  676;  In  re 
T^gan  (D.  C,  Ky.),  4  Am.  B.  R.  525,  102 
Fed.  876. 

279.  In  re  Dow  (D.  C,  Iowa),  5  Am.  B. 
R.  400,  105  Fed.  889;  In  re  Gaylord  (D.  C, 


Mo.),  7  Am.  B.  R.  195.  Ill   Fed.   117.  affg. 
s.  c,  5  Am.  B.  R.  410,  J06  Fed.  833. 

280.  In  Te  Dow  (D.  C,  Iowa),  5  Am.  B.  R. 
400,  105  Fed.  889. 

281.  Compare,  for  testimony  in  State 
court.  In  re  Eaton  (D.  C,  <N.  Y.),  6  Am. 
B.  R.  531,  110  Fed.  731;  and^  to  effect  that 
testimony  other  than  by  the  bankrupt  is  in- 
admissible, In  re  Wilcox  (C.  C.  A.,  2d  Cir.), 
6  Am.  B.  R.  362,  109  Fed.  628;  In  re  Strouse, 
2  N.  B.  N.  Rep.  64 ;  In  re  Huber,  1  N.  B.  N. 
431;  In  re  Chamberlain  (D  C,  K.  Y.),  25 
Am.  B.  R.  37,  180  Fed.  304.  See  eases  cited 
Am.  Bankr.  Dig.,  §  1011. 

282.  False  oaths  should  relate  to  matters 
material  to  the  bankruptcy  proceedings  in 
order  to  be  interposed  as  objections  to  a  dis- 
charge. In  re  Chamberlain  (D.  C,  N.  Y.), 
25  Am.  B.  R.  37,  180  Fed.  301 ;  In  re  Marcus 
&  Scherr  (D.  C,  N.  Y.),  27  Am.  B.  R.  164, 
192  Fed.  743,  affd.  30  Am.  B.  R.  176,  203 
Fed.  29.  Thus,  a  false  oath  made  by  the 
bankrupt,  prior  to  his  adjudication  in  a 
bankruptcy  proceeding,  against  a  corporation 
of  which  he  was  an  officer  and  stocKholder, 
is  not  ground  for  refusing  his  discharge.  In 
re  Malock  (D.  C,  S.  Car.),  0  Am.  B.  R.  266, 
118  Fed.  679;  In  re  Marcus  (C.  C.  A.,  2d 
Cir.),    30  Am.  B.  R.  176,  203  Fed.  29. 

Perjury  of  a  bankrupt  in  a  proceeding  "for 
his  discharge  is  not   ground  for  depriving 
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be  refused.^®  Statements  by  bankrupt  on  examination  before  the  referee  that 
he  had  no  property  not  scheduled,  when  it  appeared  that  he  had  transferred 
valuable  property  within  the  four  months'  period  with  intent  to  defraud  his 
creditors,  constitute  a  false  oath,  barring  his  discharge.^*  A  bankrupt,  who 
at  the  first  meeting  of  creditors  swears  positively  that  he  had  never  made  a 
statement  of  financial  condition  to  any  one,  when  in  fact  he  had  made  such  a 
statement  a  very  short  time  before,  is  guilty  of  knowingly  and  fraudulently 
m.aking  a  false  oath,  which  constitutes  a  bar  to  his  diacharge.^®^  Cases  where 
the  bankrupt  swears  falsely  to  an  account  in  the  proceeding  are  rare.  Usually 
such  an  oath  would  also  amount  to  a  false  oath  proper,  and  might  often  be  a 
concealment.  There  are  as  yet  no  authorities  in  point.  Additional  cases  where 
this  ground  of  objection  has  been  considered  will  be  found  in  the  foot-note.^® 

Vn.    FAILURE  TO  KEEP,  DESTRUCTION  OR  CONCEALMENT  OF  BOOKS. 

a.  In  general. — ^A  bankrupt  who,  *^  with  intent  to  conceal  his  financial  con- 
dition, destroyed,  concealed  or  failed  to  keep  books  of  accounts  or  records  from 
which  such  condition  might  be  ascertained  "  is  not  entitled  to  a  discharge.^^ 
The  amendatory  act  of  1903  materially  modified  the  original  law,  and  greatly 
altered  the  essential  elements  of  pleading  and  proof.  We  have  indicated  these 
changes  in  the  notes  to  the  text  of  section  14.^  The  subdivision  in  its  original 
form  was  highly  objectionable,  in  particular,  in  that  it  reouired  proof  that  the 
act  complained  of  was  "  in  contemplation  of  bankruptcy,^'  ^  which  was  held  to 
mean  in  contemplation  of  a  bankruptcy  proceeding.  This  requir^aent  has 
been  dropped  out.**^    So -have  the  adjectives  "fraudulent,"  as  perhaps  nar- 


him  of  the  discharge  itself,  hut  he  is  guilty 
of  a  contempt  of  court  and  may  he  punished 
therefor.  In  re  Kretsch  (D.  C,  N.  Y.),  22 
Am.  B.  R.  284,  172  Fed.  523. 

Materiality  of  false  oath. — 'A  false  oath  is 
not  a  har  to  a  discharge  unless  it  constitutes 
an  offense  punlahahle  hy  imprisonment.  Tes- 
timony as  to  property,  which  can  have  no  in- 
terest to  the  estate  and  no  hearing  on  the 
estate's  condition,  is  not  material  in  a  bank- 
ruptcy case.  Matter  of  Huher  (Ref.,  D.  C, 
X.  D.),  34  Am.  B.  IR.  100. 

283.  In  re  Eaton    (D.  C,  N.  Y.),  6  Am. 

B.  R.  531,  110  Fed.  731;  or  if  it  appears  that 
an  erroneous  statement  wss  subsequently 
corrected  by  the  bankrupt.     In  re  Doyle  (D. 

C,  X.  Y.),  29  Am.  B.  R.  102,  199  Fed.  247; 
Matter  of  Stafford  (D.  C,  Conn.),  35  Am. 
B.  R.  747,  221  Fed.  127;  Matter  of  Levy 
(D,  C,  y.  Y.),  36  Am.  B.  R.  181,  227  Fed. 
1011. 

284.  Poff  V.  Adams  (C.  C.  A.,  4th  Cir.), 
35  Am.  B.  R.  307,  226  Fed.  187. 

285.  Matter  of  Zoffer  (C.  C.  A.,  2d  Cir), 
33  Am.  B.  R.  652,  211  Fed.  936. 

False  statement  to  mercantile  agency;  false 
oath. —  False  testimony,  given  by  a  bank- 
rupt as  to  a  false  statement  made  by  him 
to  a  mercantile  agency,  is  "  in  relation  to  " 
a  "proceeding  in  bankruptcy,"  within  the 
meaning  of  section  29b (2)  of  the  Bankruptcy 
Act,  and  is  a  bar  to  a  discharge,  althougn  it 
does  not  appear  that  any  creditor  relied  upon 
the  false  statement  to  the  mercantile  agency, 
flatter  of  Sheinberg  (D.  C,  N.  Y.),  35  Am. 
B.  R.  132,  223  Fed.  218. 


286.  Discharges  granted. — Bauman  v.  Feist 
(C.  C.  A.,  8th  ar.),  6  Am.  B.  R.  703,  107 
Fed.  83;  In  re  Crenshaw  (D.  C,  Ala.),  2 
Am  3.  R.  623,  dd  Fed.  632;  In  re  Bates  (D. 
C,  Conn.),  6  Am.  B.  R.  848,  125  Fed.  1007; 
In  re  Troeder   (C  C.  A.,  1st  Cir.),  17  Am. 

B.  R.  723,  150  Fed.  710.  But  compare  In 
re  Roy  (D.  C,  Vt.),  3  Am.  B.  R.  37,  96  Fed. 
400 ;  and  Sellers  v.  Bell  ( C.  C.  A.,  5th  Oir. ) , 
2  Am.  B.  R.  529,  94  Fed.  801. 

Discharges  refused. —  In  re  Grossman    ( D. 

C,  Mich.),  6  Am.  B.  R.  5ia,  111  Fed.  507; 
In  re  Gamman  (B.  C,  Iowa),  6  Am.  B.  R, 
482,  109  Fed.  312;  In  re  Lesser  Bros.  (D. 
C,  N.  Y.),  5  Am.  B.  R.  330,  108  Fed.  205 
(revd.  on  appeal,  8  Am.  B.  R.  15,  114  Fed. 
83)  ;  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B.  R. 
636,  103  Fed.  852;  In  re  Lowenstein  (D.  C, 
N.  Y.).  2  Am.  B.  R.  193,  106  Fed.  51;  In 
re  Williams,  2  N.  B.  N.  Rep.  206;  In  re 
Goodman  (D.  C,  Pa.),  22  Am.  B.  R.  570, 
171  Fed.  287;  Broomfield  v.  Lehman  (C.  C 
A.,  1st  Cir.),  32  Am.  B.  R.  456,  215  Fed.  97. 

287  Biankr.  Act,  §  14Jb(-2),  ante, 

288.  See  ante,  p.  335. 

289.  In  re  ISpear  (D.  C,  Vt.),  4  Am.  B.  R. 
617,  103  Fed.  779;  In  re  Marx  (D.  C,  Ky.), 
4  Am.  B.  R.  521,  102  Fed.  676;  In  re  Morgan 
(D.  C,  Ark.),  4  Am.  B.  Jl.  402,  101  Fed. 
982;  In  re  Berkowitz  (Ref.,  N.  Y.),  4  Am. 
B.  R.  37;  Van  Ingen  v.  Schophofen  (C.  C. 
A.,  8th  Cir.),  12  Am.  B.  R.  24.  129  Fed.  352. 
But  see  In  re  Feldstein  (C.  C.  A.,  2d  Cir.), 
8  Am.  B.  R.  160,  115  Fed.  259. 

290.  The   reasons    for    these    changes    are 
indicated  in  a  Report  of  the  Executive  Com- 
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rowing  the  meaning  of  "  intent,"  and  *'  true,"  as  redundant  when  limiting  the 
words  "  financial  condition."  These  changes,  however,  by  no  means  bring  the 
law  in  this  regard  up  to  the  level  of  its  predecessor.  It  is  still  necessary  to 
show  that  the  failure  to  keep  books  was  "  with  the  intent  to  conceal  his  true 
financial  condition."  ^^  The  former  law,  like  the  English  law,  made  mere 
failure  by  a  merchant  or  tradesman  to  keep  proper  books  of  accoimt  an  objection 
to  his  discharge ;  proof  of  intent  was  essential  only  when  falsifying  books  was 
charged.^^  To  sustain  this  objection,  the  proof  must  now  show  that  (1)  the 
act  complained  of  was  done  after  the  passage  of  the  bankruptcy  law,  (2)  by 
the  bankrupt  or  by  some  one  acting  under  his  direction,  (3)  with  intent  to 
conceal  his  financial  condition;  and  (4)  the  act  must  consist  of  either  destruc- 
tion, concealment  —  which,  as  has  been  seen,  includes  secreting,  falsifying,  and 
mutilating  ^^  —  or  failure  to  keep  books  of  account  or  records  from  which 
the  bankrupt's  condition  might  be  ascertained.^^ 

b.  Act  committed  after  passage  of  law. —  The  first  of  these  elements  flows  by 
implication  from  the  words  of  the  law.^^  For  instance  a  ioss  or  disappearance 
of  books  prior  to  the  enactment  of  the  bankruptcy  act  will  not  justify  a  finding 
that  there  has  been  a  failure  to  keep  books  with  the  intent  to  conceal  the 
financial  condition  of  the  bankrupt^®®  The  banknipf s  failure  to  enter  loans 
in  the  books  or  records  of  his  business  is  not  excused  by  the  fact  that  the  loans 
were  made  before  the  bankruptcy  act  was  passed.^®^ 

0.  Act  by  bankrupt. —  It  is  also  clear  that  the  act  complained  of  must  have 
been  committed  by  the  bankrupt  or  by  some  one  acting  under  his  direction.^^^ 
If  the  bankrupt  leaves  the  keeping  of  books  of  accouftt  to  his  wife  or  an  agent 
he  is*  responsible  for  a  failure  to  keep  proper  books,  if  such  failure  was  the 
natural  result  of  the  bankrupt's  own  acts.^^   Where  it  appears  that  the  bank- 


mittee  of  the  National  Association  of  Refer- 
ees in  Bankruptcy  published  in  March,  1900, 
as  follows:  "The  necessity  of  proving  in- 
tent to  conceal  condition,  coupled  with  the 
still  more  diflScult  element  of  '  contempla- 
tion of  bankruptcy/  which  means  bankruptcy 
per  86,  and  not  mere  insolvency,  has  ren- 
dered this  objection  all  but  useless/*  See 
In  re  Alvord  (D.  C,  Conn.),  14  Am.  B.  R. 
264,  135  Fed.  236. 

291.  In  re  Burstein  (D.  C,  Conn.),  20  Am. 
B.  R.  399,  160  Fed.  765;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed.  537; 
Matter  of  Acomb  (Ref.,  D.  C,  Ohio),  33 
Am.  B.  R  854. 

"It  would  seem  as  if  the  purpose  of  the 
amendment  was  merely  to  relieve  those  ob- 
jecting to  the  granting  of  a  discharge  from 
being  required  to  prove  that  the  intent  with 
which  a  bankrupt  was  concealing  his  true 
financial  condition  was  a  fraudulent  one, 
that  is,  accompanied  by,  or  in  pursuance  of, 
a  design  actually  to  defraud;  now,  it  is 
sufficient  if  he  has  the  intent  to  conceal  his 
financial  condition  from  his  creditors,  be- 
cause it  would  be  presumed  that  the  exist- 
ence of  such  intent  was  with  the  design  of 
perpetrating  a  fraud."  Matter  of  Hindin 
(D.  C,  Cal.),  34  Am.  B.  R.  114,  219  Fed. 
605. 

292.  Law  of  1867,  §  29,  R.  S.,  §  5,110. 

293.  See  Bankr.  Act,  {  1  {22). 


294.  Baylor  v.  Rawlings  (C  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  773.  200  Fed.  731. 

299.  In  re  Shertzer  (D.  C,  Pa.),  3  Am 
B.  R,  699,  99  Fed.  706;  In  re  Lieber  (Ref., 
Pa.),  3  Am.  B.  R.  217;  In  re  Carmichael 
(D.  C,  Iowa),  2  Am.  B.  R.  815,  96  Fed.  594; 
In  re  Shorer  (D.  C.,  Conn.),  2  Am.  B.  R. 
165,  96  Fed.  90;  In  re  Stark  (Ref.,  N.  Y.), 
1  Am.  B.  R  180;  In  re  Polakoff  (Ref.,  N. 
Y.),  1  Am.  B.  Jl.  358. 

296.  In  re  Prager  (D.  C,  W.  Va.),  13  Am 
B.  R.  627,  134  Fed.   1006. 

297.  In  re  Feldstein  (C.  C.  A.,  2d  Cir.), 
8  Am.  B.  R.  160,  115  Fed.  259. 

298.  In  re  Hyman  (D.  C,  N.  Y.),  3  Am. 
B.  R,  169,  97  Fed.  195,  in  which  case  it  ap- 
peared that  the  business  of  a  bankrupt  was 
conducted  entirely  by  her  husband;  he  in- 
tentionally and  fraudulently  failed  to  keep 
true  /books  of  account  from  which  her  finan- 
cial condition  could  be  ascertained,  and  it 
ivas  held  that  his  fraud  could  not  under  these 
circumstances  be  imputed  to  her  and  her  dis- 
charge should  be  granted. 

299.  Matter    of    Jamautz    (C.    C.    A.,    3d 
Tir.),  34  Am.  B.  R.  105,  219  Fed.  876,  affg. 
32  Am.  B.  R.  501;  Matter  of  Landersmaro 
(D.  C,  N.  J.),  38  Am.  B.  R.  685. 

Inability  of  bankrupt.— A  bankrupt,  who 
was  unable  to  read  or  write,  and  who  knew 
nothing  about  modern  methods  of  bookkeep- 
ing and  entrusted  it  to  his  daughter  who  had 
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rupt's  books  were  left  by  bim  in  bis  office  subject  to  tbe  control  of  the  trustee, 
he  should  not  be  charged  with  their  conceabnent,  in  the  absence  of  proof  con- 
necting him  with  the  transaction.^^  Books  left  in  the  bankrupt's  safe,  of  which 
no  one  knew  the  combination  but  himself,  and  which  remained  intact  until  it 
came  into  the  hands  of  the  receiver,  will  be  presumed  to  have  been  taken  out  by 
the  bankrupt,  and  his  discharge  will  be  denied.^^  It  has  been  held  that  a 
falsifying  of  books  by  the  bankrupt's  partner  is  not  an  objection  to  his  dis- 
charge.^ Although  if  he  destroys  or  mutilates  books  of  a  partnership  of 
which  he  is  a  member,  his  discharge  should  be  refused.^^ 

d.  Intent  to  conceal  financial  condition. —  The  act  complained  of  must  have 
been  done  by  the  bankrupt  with  intent  to  conceal  his  financial  condition.*^ 
This  means  that  the  act  must  have  been  committed  "  knowingly."  ^  The 
omission  of  the  word  "  fraudulent "  by  the  amendment  of  1903  relieves 
objecting  creditors  of  the  necessity  of  proving  specific  acts  disclosing  "  fraudu- 
lent intent"  ^^  Mere  scienter  and  a  purpose  to  conceal  financial  condition 
without  the  additional  purpose  of  intent  to  defraud  by  such  concealment  are 
enough.  Mere  failure  to  keep  books  and  records  is  not  enough.^^  But  if 
the  failure  to  keep  such  books  is  with  an  intent  to  conceal  the  bankrupt's 
financial  condition,  the  offense  is  established,*^  and  an  allegation  in  the  specifi- 
cations of  objections  to  thje  effect  that  the  bankrupt  did  with  intent  to  conceal 
his  financial  condition  fail  to  keep  books  of  account  or  records  from  which  such 
condition  might  be  ascertained,  is  sufficient,  although  it  did  not  specify  what 


been  in  the  habit  of  opening  a  new  set  of 
books  each  year  and  destroying  the  old  set, 
without  any  guilty  intent,  should  not  'be 
denied  a  discharge  under  section  14b  (2)  of 
the  Bankruptcy  Act.  Matter  of  Rosenthal 
(C.  C.  A.,  2d  Cir.),  36  Am.  B.  R.  693,  231 
Fed.  449. 

300.  Jn  re  Eades   (€.  C.  A.,  7th  Cir.),  16 
Am.  B.    R.  30,  143  Fed.  293. 

801.  flatter  of  Lewin    (D.  C,  N.  Y.),  18 
Am.  B.    R.  72,  155  Fed.  501. 

802.  In  re  Schultz,  Jr.  (D.  C,  N.  Y.),  6 
Am.  B.  R.  91,  109  Fed.  264;  In  re  Garrison 
IC.  C.  A.,  2d  Cir.),  17  Am.  B.  R,  831.  140 
Fed.  178,  holding  that  a  bankrupt  will  not 
be  refus^  a  discharge  upon  the  ground  that 
lie  failed  to  keep  proper  books  of  account, 
showing  tbe  condition  of  a  firm  whose  busi- 
ness was  conducted  by  one  of  his  partners  in 
a  distant  State,  and  whose  books  were  never 
under  his  control  during  the  year  the  part- 
nership was  in  existence. 

803.  In  re  Conley  (D.  C,  Ga.),  9  Am.  B. 
R.  496,  120  Fed.  42. 

801  In  re  Burstein  (D.  C,  Conn.),  20 
Am.  B.  R.  399,  160  Fed.  765;  In  re  Griffin 
Bros.  (D.  C,  Ala.),  19  Am.  B.  R.  78,  154 
Fed.  537;  Godschalk  v.  Sterling  (€.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Allendorf  (D.  C,  Iowa),  12  Am.  B.  R. 
320,  129  Fed.  981;  In  re  Rauchenplat  (D. 
C,  Porto  Rico),  9  Am.  B.  R.  764;  In  re 
Feldstein  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
160,  115  Fed.  259;  Matter  of  Napier  (Ref., 
Ky.),  23  Am.  B.  R.  560;  In  re  Bradin  (D. 
C.  Pa.),  24  Am.  B.  R.  793,  179  Fed.  768; 
In  re  Tanner  (D.  C,  Wash."),  27  Am.  B.  R. 
615,  192  Fed.  572;  Matter  of  Barthier    (D. 


C,  Mass.).  33  Am.  B.  R.  900,  188  Fed.  394; 
Matter  of  Silverstein  (D.  C,  N.  Y.),  34  Am. 
B.  R.  479,  225  Fed.  665. 

305.  In  re  Allendorf  (D.  C,  Iowa),  12  Am. 
B.  R.  320,  129  Fed.  981;  In  re  Mackenzie 
(D.  C,  Conn.),  12  Am.  B.  R,  605,  132  Fed. 
114. 

306.  Matter  of  Chase  ( D.  C,  Pa. ) ,  37  Am. 
B.  R.  734. 

307.  In  re  Blalock  (D.  C,  iSo.  Gar.),  9 
Am.  B.  R.  266,  118  Fed.  679;  In  re  Keefer 
(D.  C,  K  Y.),  14  Am.  B.  R.  290,  135  Fed. 
885;  especially  where  it  appears  that  the 
bankrupt  had  not  been  engaged  in  business 
for  more*  than  three  years  prior  to  the  en- 
actment of  the  bankruptcy  act.  In  re  Prager 
(D.  C,  W.  Va.),  13  Am.'B.  R.  527,  134  Fed. 
1,006. 

Intent  not  to  be  presumed  from  either  bad 
bookkeeping  or  mere  failure  to  keep  books. 
In  re  Brockman  (D.  C,  Ky.),  21  Am.  B.  R. 
251.   168  Fed.   1015. 

The  mere  failure  to  keep  books  is  not 
enough  to  justify  the  refusal  of  a  discharge, 
but  the  omission  must  have  been  accompan- 
ied by  a  specific  intent  on  the  <part  of  the 
debtor  to  conceal  his  financial  condition,  the 
burden  being  upon  the  objecting  creditors  to 
prove  this  intent.  In  re  Brown  (D.  C, 
y.  Y.),  29  Am.  B.  R.  73,  190  Fed.  356; 
Sherwood  Shoe  Co.  v.  Wix  (C.  C.  A.,  4th 
Cir. ) ,  38  Am.  B.  R.  670. 

308.  In  re  Goldich    (D.  C,  Pa.),  21   Am. 

B.  R.  249,  164  Fed.  882;   In  re  Hanna    (C. 

C.  A.,  2d  Cir.),  21  Am.  B.  R.  843,  168  Fed. 
238;  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683,  holding  that 
where    within    the    four    months'    period,    a 
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books  of  account  the  bankrupt  should  have  kept.^^  The  act  proclaims  the 
presumption  and  intent  of  the  law  that  honest  merchants  wiU  keep  account 
books  which  will  disclose  their  true  financial  condition.  If  the  evidence  shows 
that  a  business  was  conducted  without  books  of  account  so  that  nothing  could 
be  ascertained  as  to  the  bankrupt's  purchases  and  sales,  or  the  disposition  of 
the  proceeds  of  such  sales,  the  intent  to  conceal  the  financial  condition  of  the 
bankrupt  will  be  presumed.^^^  But  no  particular  system  of  bookkeeping  is 
required.  The  books  kept  may  be  as  faulty  and  deficient  as  to  in  fact  deceive 
creditors,  but  if  they  have  not  been  so  kept  with  the  purpose  to  deceive  the 


bankrupt  firm  purchased  certain  goods  not 
of  a  kind  in  which  he  dealt,  and  no  reason- 
able excuse  for  its  failure  to  make  any  en- 
try of  such  purchase  in  its  books  of  account 
is  assigned,  the  presumption  is  that  it  in- 
tended to  conceal  its  financial  condition,  and 
the  individual  partners  are  not  entitled  to 
a  discharge;  In  re  Sabsevitz  (D.  C,  N.  Y.), 
28  Am.  B.  R.  623,  197  Fed.  109. 

Intent  to  conceal;  what  constitutes. —  In 
the  case  of  In  re  Marcus  &  Scherr  (D.  C, 
N".  Y.),  27  Am.  B.  R.  164,  affd.  30  Am.  B. 
R.  176,  the  court  said:  "The  intent  to 
conceal  one's  financial  condition  is  a  separate 
fact  from  the  keeping  of  the  books.  The 
reasonable  consequences  of  keeping  imperfect 
books  may  be  a  concealment  of  one's  financial 
condition,  if  the  occasion  ever  arises  when 
they  are  scrutinized,  and  that  fact  would  be 
enough  to  charge  one  with  responsibility  for 
that  result,  if  the  law  forbade  keeping  im- 
perfect tbooks.  The  general  intent  of  the 
criminal  law  is  of  this  kind,  it  only  means 
that  the  actor  must  be  aware  of  his  acts 
and  then  charges  him  with  much  consequences 
as  would  naturally  follow  them,  regardless 
of  whether  he  had  these  in  mind  or  not. 
When,  however,  as  is  sometimes  the  case,  the 
law  attaches  no  responsibility  to  an  act  un- 
less the  actor  does  have  in  mind  the  specific 
consequences,  it  is  necessary  as  an  additional 
element  to  prove  that  state  of  mind.  This 
is  such  a  case.  Moreover,  since  the  intent 
to  conceal  is  different  from  the  intent  to  keep 
imjperfect  books,  the  objectors  must  go  fur- 
ther than  to  show  merely  .that  the  bank- 
rupts intended  to  keep  the  kind  of  books  they 
kept;  for  they  must  show  also  that  they  in- 
tended these  books  to  conceal  from  som^wdy 
—  which  must  be  their  creditors  —  their 
financial  condition.  That  involves  not  only 
knowledge  of  how  the  books  were  kept,  but 
some  anticipation  that  at  a  future  time  they 
might  be  examined  by  creditors  and  would 
then  fail  to  enlighten  them  upon  all  the 
facts."  In  re  Weston  (C.  C.  A.,  2d  Cir.), 
30  Am.  B.  R.  647,  206  Fed.  281,  holding  that 
failure  of  broker  to  record  sales,  etc.,  in 
books  shows  intent  to  conceal  financial  con- 
dition. 

Where  there  was  no  evidence  to  show  that 
bankrupts  intended  to  conceal  their  financial 
condition  by  failing  to  keep  sufficient  books 
of  account,  and  it  appeared  that  they  em- 
ployed a  thoroughly  competent  bookkeeper 
and   left   the  books   in   his   charge  without 


themselves  interfering  with  the  maimer  in 
which  he  performed  his  duties,  they  should 
not  be  refused  a  discharge,  even  if  their 
financial  condition  could  not  be  accurately  de- 
termined from  the  books.  In  re  Marcus  (C. 
C.  A.,  2d  Cir.),  30  Am.  B.  R.  176,  203  Fed. 
29,  affg.  27  Am.  B.  R.  164,  192  Fed.  743. 

Presumption  against  intent  to  .conceal 
financial  condition. —  Where  from  certain 
acts  and  omissions,  two  inferences  may  be 
drawn,  the  one  nointing  to  a  guilty  or  bad 
intent  and  the  other  perfectly  consistent  with 
honesty  and  albsence  of  a  bad  purpose,  it  is 
the  dutv  of  the  court  to  find  in  favor  of 
honesty  and  absence  of  intent;  and  where  the 
evidence  upon  objections  to  a  bankrupt's  dis- 
charge, on  the  ground  that  he  failed  to  keep 
books  of  account  with  intent  to  conceal  his 
financial  condition,  will  justify  a  finding 
either  way,  the  appellate  court  will  not  in- 
terfere with  a  finding  in  favor  of  the  bank- 
rupt made  by  the  referee  who  had  the  bank- 
rupt before  him,  heard  him  testify  and  noted 
his  manner.  In  re  Brown  ( D.  C,  N.  Y. ) ,  29 
Am.  B.  R.  73,  199  Fed.  356. 

809.  Godshalk  Co.  v.  Sterling  (C.  C.  A., 
3d  Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
In  re  Ginaburg  (D.  C,  Pa.),  12  Am.  B.  R. 
459,  130  Fed.  627;  In  re  Patterson  (D.  C, 
N.  Y.),  10  Am.  B.  R.  371,  121  Fed.  921. 
But  see  Milgraum  v.  Ost  (D.  C,  Pa.),  12 
Am.  B.  R.  306,  129  ¥^d.  827. 

310.  McKihbon  v.  Haskell  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  5»8,  198  Fed.  639;  In  re 
Koelle  (D.  C,  Pa.),  22  Am.  B.  R.  515,  171 
Fed.  257;  In  re  Hanna  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  843,  168  Fed.  238;  Matter  of 
Newbury  &  Durham  (C.  C.  A.,  2d  Cir.),  31 
Am.  B.  R.  365,  209  Fed.  196;  Matter  of 
Landersman  (D.  C,  N.  J.),  3&  Am.  B.  R. 
685. 

Failure  to  keep  books. —  A  proprietor  of  a 
large  department  store  who  for  two  months 
after  a  competent  bookkeeper  had  left  his 
employ,  failed  to  have  the  books  kept  so  that 
hie  financial  condition  could  be  ascertained, 
is  chargeable  with  intending  the  natural  and 
proba^ble  consequences  of  his  acts  and  omis- 
sions so  as  to  bar  a  discharge.  Matter  of 
Janavitz  (C.  C.  A.,  3d  Cir.),  34  Am.  B.  R. 
105,  219  Fed.  876,  affg.  32  Am.  B.  R.  501. 

If,  in  the  absence  of  evidence,  to  overcome 
the  presumption  that  a  bankrupt  intended 
the  natural  and  probable  consequences  of  his 
acts  and  omissions,  the  court,  from  all  the 
facts  and  circumstances,  is  of  the  opinion 
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inhibition  of  the  statute  does  not  apply.^^^  The  failure  of  an  illiterate  bank- 
rupt, who  was  engaged  in  a  small  business,  to  keep  books  of  account  will  not 
raise  the  presumption  that  he  intended  to  conceal  his  financial  condition.^^* 
The  failure  of  the  superintendent  of  a  mine  to  keep  books  of  account,  which 
are  not  required  by  his  personal  business,  does  not  indicate  a  fraudulent  intent 
for  which  he  may  be  denied  his  discharge.^^^  And  so  too  the  destruction  of 
important  books  kept  by  a  bankrupt  in  a  business  which  would  ordinarily 
require  such  books  to  be  kept,  the  necessary  result  of  which  was  to  conceal  his 
true  financial  condition,  will  be  presumed  to  have  been  intentional.^^^  In  either 
a  failure  to  keep  or  a  destruction  of  books  of  accounts,  the  bankrupt's  intent 
to  conceal  his  financial  condition  will  be  presumed  if  such  was  the  natural  and 
provable  consequences  of'  his  conduct. ^^*  But  it  has  been  suggested  that  a 
rule  which  raises  a  presumption  of  intent  to  conceal  from  a  .mere  failure  to 
keep  books  or  to  keep  them  properly,  is  too  strict  against  the  bankrupt,  and  that 
in  every  case  the  intent  to  conceal  should  aflirmatively  appear.*^^ 


that  the  bankropt's  failure  to  keep  books  and 
recorda  was  not  with  intent  to  conceal  his 
financial  ccmdition,  a  discharge  should  not 
be  refused.  Matter  of  Arnold  (D.  C,  N.  J.), 
35  Am.  B.  R.  740,  228  Fed.  75.  Compare 
Sheinberg  &  Weisberg  v.  Hoffman  (C.  C.  A., 
3d  Cir.),  38  Am.  B.  R.  24. 

310a.  Sherwood  Shoe  Oo.  v.  Wix  (C.  C.  A., 
4th  Cir.),  38  Am.  B.  R.  670. 

811.  Matter  of  Pinsker  (Ref.,  N.  Y.),  26 
Am.  B.  R.  494. 

Small  business  transaction. —  Transactions 
of  a  building  contractor,  conducting  a  small 
busiiiess  for  a  few  months,  examined  and  held 
that  his  failure  to  keep  books  or  records  was 
not  with  intent  to  conceal  his  financial  con- 
dition, and  that  a  discharge  should  not  be 
denied  him.  Matter  of  Arnold  (D.  C,  N. 
J.),  35  Am.  B.  R.  740,  228  Fed.  76. 

81S.  Business  not  requiring  accouats.— 
Where  the  bankrupt  was  engaged  in  the 
business  of  promoting  mines,  which  did  not 
require  any  elaborate  accounts,  it  appearing 
that  he  had  no  office  or  fixed  place  of  resi- 
dence where  books  might  be  kept,  that  he 
had  no  employees,  and  that  each  one  of  his 
mining  deals  was  separate  and  complete  in 
itself,  his  practice  to  rely  entirely  upon 
pocket  memoranda,  noting  upon  these  mem- 
oranda the  deposits  and  withdrawals  from 
his  bank  account,  and  having  his  bank  book 
balanced  each  month,  was  sufficient  to  dis- 
close substantially  the  state  of  his  financial 
affairs  and  would  not  warrant  a  finding  that 
the  failure  to  keep  more  complete  records 
arose  from  any  intention  upon  his  part  to 
conceal  his  financial  condition.  In  re  How- 
ard (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  841, 
180  Fed.  309;  In  re  McChrea  (C.  C.  A.,  2d 
Cir.),  20  Am.  B.  R.  412,  161  Fed.  246. 

818.  Matter  of  Acomb  (jRef.,  D.  -C.,  N.  Y.), 
33  Am.  B.  R.  854;  In  re  Hodge  (D.  C,  N. 
Y.),  30  Am.  B.  R.  522,  205  Fed.  824,  in  which 
the  court  says :  "  It  is  quite  true  that  a 
mere  failure  to  keep  books  or  records  or  the 
mere  destruction  of  those  kept  is  not  suffi- 
cient to  justify  the  court  in  refusing  a  dis- 
charge.    There  must  'be   circumstances   and 


conditions  from  which  the  inference  ought 
to  be  drawn  and  necessarily  should  be  drawn 
that  such  failure  or  destruction  was  '  with 
intent  to  conceal  his  financial  condition.' 
Here  no  other  inference  can  reasonably  be 
drawn  from  the  destruction  of  this  stub  book 
and  these  paid  checks.  It  is  evident  that 
the  now  bankrupt,  then  bankrupt  in  fact, 
destroyed  these  record's, '  stu(b  books,  and 
checks  for  the  purpose  of  concealing  from  his 
creditors  the  disposition  he  had  made  of  this 
money.  There  was  no  other  reason  for  the 
act.  If  he  paid  it  out  to  creditors,  workmen, 
or  for  material,  he  knew  where  the  most  of 
it  went  and  he  should  have  shown  where  it 
went  and  for  what  purpose. 

"  Under  such  circumstances,  a  mere  gen- 
eral statement  of  the  bankrupt  is  not  suffi- 
cient to  show  absence  of  intent  to  do  that 
which  the  act  itself,  under  the  circumstances 
shown,  necessarily  results  in.  A  sane  intelli- 
gent man  is  presumed  to  intend  the  natural, 
probable  and  well-known  consequences  of  his 
own   willful  acts." 

Inference  of  intent. —  Where  it  is  estab- 
lished that  a  bankrupt  failed  to  keep  proper 
books  of  account,  the  court  may  infer  an 
"  intent  to  conceal  his  financial  condition," 
within  the  meaning  of  section  14b  (2)  of  the 
bankruptcy  act.  It  is  not  necessary  to  prove 
that  the  bankrupt's  intent  was  fraudulent  or 
that  his  acts  were  done  in  contemplation  of 
bankruptcy.  JMatter  of  Linker  (D.  C,  N. 
Y.),  33  Am.  B.  R.  709,  222  Fed.  173. 

314.  Presumption  against  bankrupt. —  It  is 
not  necessary  for  a  creditor  to  prove  the  fail- 
ure of  the  bankrupt  to  keep  books  of  account 
where  such  books  were  necessary  and  proper. 
When  satisfactory  evidence  of  such  fact  is 
produced,  the  law  determines  the  intent  to 
have  existed  because  the  bankrupt  must  be 
presumed  to  have  intended  to  conceal  his 
financial  condition  if  such  were  the  natural 
and  probable  consequences  of  his  failure  to 
keep  books.  Matter  of  Chass  (D.  C,  Pa.), 
37  Am.  B.  R.  734. 

815. -Matter  of  Hindin  (D.  C,  Oal.),  34 
Am.  B.  R.  114,  210  Fed.  605.    Citing  In  re 
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e.  What  oonstitates  failure,  destruotion  or  concealment. —  The  statute  itself 
indicates  what  will  constitute  the  offense.  **  Conceal "  includes  "  secrete, 
falisfy  and  mutilate."  ^^^  The  phrasing  here  is  even  broader  than  was  that  of 
the  law  of  1867.  Any  act  or  series  of  acts  with  relation  to  business  records 
which  may  reasonably  be  held  to  be  within  the  meaning  of  "  destruction,'' 
"  concealment,"  "  secreting,"  "  falsifying,"  "  mutilation,"  or  "  failure  to 
keep  "  will  be  within  the  interdiction  of  the  law.  Where  a  man  of  business 
experience  and  intelligence  conducting  a  business  ordinarily  requiring  books 
to  be  kept,  fails  to  keep  them,  it  will  be  presumed  that  he  intended  to  conceal 
his  financial  condition.^"  Ko  particular  form  or  method  of  keeping  books 
is  required;  it  will  be  sufficient  if  the  accounts  are  kept  in  such  a  way  as  to 
show  the  bankrupt's  financial  condition.^^®  The  test  is  this:  If  a  competent 
accountant  can  from  an  examination  of  the  books  produced  and  in  the  poss^ 
sion  of  the  trustee  determine  the  true  condition  of  the  debtor  thev  are  sufficient 
to  justify  granting  him  a  discharge.^^®  But  where  a  bankrupt,  engaged  in  mer- 
cantile business,  and  carrying  a  large  stock,  fails  to  keep  books  of  account  from 
which  a  creditor  or  expert  accountant  might  discover  his  financial  condition 
and  the  amount  of  money  which  it  is  conceded  he  had  borrowed,  a  discharge 
should  be  denied.^^  An  omission  to  make  entries  of  payments  to  or  loans  from 
relatives  should  be  explained.^^  A  claim  of  mere  negligence  in  bookkeeping  will 
be  rejected.^^  A  failure  to  satisfactorily  explain  what  has  become  of  bo^s  of 
accounts  kept  by  the  bankrupt  during  all  the.  time  that  he  "was  engaged  in 


Marcu8  &  Scherr  (D.  C,  N.  Y.),  27  Am. 
B.  R.  164,  192  Fed.  743;  In  re  Brockman 
(D.  C,  Ky.),  21  Am.  B.  R.  251,  168  Fed. 
^  1015;  In  re  Brown  (D.  C,  K.  Y.),  20  Ank. 
B.  R.  73,  199  Fed.  356;  Sherwood  Shoe  Co. 
V.  Wix  (C.  C.  A.,  4th  Cir.),  38  Am.  B.  R. 
670.     See  cases  cited  in  note  240,  8upra. 

316.  Bankr.  Act,  §  1   (22). 

317.  In  re  Alvord  (D.  C,  Ct.),  14  Am.  B. 
R.  264,  135  Fed.  236;  Matter  of  Sims  (D.  C, 
Ga.),  32  Am.  B.  R.  564,  213  Fed.  992.  But 
see  cases  cited  in  note  315. 

Failure  to  keep  books. —  Where  a  bank- 
rupt has  for  some  years  intermingled  his 
property  with  that  of  his  wife,  having  trans- 
ferred property  to  her  in  a  manner  calcu- 
lated to  stamp  the  transaction  with  fraud, 
and  fails,  even  when  he  knew  or  should  have 
known  that  he  was  a  bankrupt,  to  keep  books 
of  account  or  any  records  from  which  the 
state  of  his  business  relations  with  his  wife 
might  be  determined  or  his  finajicial  condi- 
tion ascertained,  suflScient  cause  exists  for 
the  denial  of  a  discharge  in  bankruptcy.  In 
re  Graves  (D.  C,  Pa.),  26  Am.  B.  R.  633, 
189  Fed.  847. 

318.  In  re  Simon  (D.  C,  N.  Y.),  29  Am. 
B.  R.  808,  201  Fed.  1004;  Sherwood  fehoe 
Co.  V.  Wix  (C.  C.  A.,  4th  Cir.),  38  Am. 
B    R  670 

819.  Matter  of  Acomb  (D.  C,  Ohio,  Ref.), 
33  Am.  B.  R.  854. 

320.  tMatter  of  Linker  (D.  C,  N.  Y.),  33 
Am,  B.  IR.  709,  222  Fed.  173. 

Insufficient  books  for  mercantile  business. 
—  Where  it  appears  that  a  bankrupt  began 
business  in  a  large  commercial  center  three 
years  prior  to  his  adjudication;  that  he  owes 


about  $7,500;  that  his  trustee  found  cm  hand 
goods  inventoried  at  $4,000,  and  that  the 
bankrupt  made  deposits  and  drew  chedcs  but 
only  presented  to  the  trustee  on  demand  a 
check  book  and  pass  book  from  which  it  was 
impossible  to  determine  the  actual  condition 
of  the  estate,  and  the  only  explanation  of  his 
failure  is  the  loss  of  several  hundred  dollars 
in  gambling,  his  discharge  should  be  refused 
upon  the  ground  that  he  failed  to  keep  books 
"  with  intent  to  conceal  his  financial  condi- 
tion." Matter  of  Shriraer  (D.  C,  N.  Car.). 
36  Am.  B.  R.  404,  228  Fed.  794. 

Absence  of  books. —  Wliere  it  appears  that 
a  partnership  kept  no  books  at  ail,  that  the 
only  record  they  had  for  reference  was  the 
re^ster  record  of  cash  receipts,  and  the  in- 
voices showing  the  purchases  were  simply 
filed  for  reference,  but  during  the  course  of 
the  business  no  record  was  made  of  these 
bills,  so  that  there  were  absolutely  no  books 
by  which  the  condition  of  the  firm  could  be 
ascertained  or  kept,  the  memfbers  should  be 
denied  a  discharge.  Matter  of  Josephson 
(D.  C,  Ore.),  36  Am.  B.  R  506,  229  Fed. 
272. 

821.  Pomerkrantz  v.  Hopkins  (D.  C,  Pa.), 
21  Am.  B.  R.  857,  168  Fed.  444;  In  re  Koelle 
(D.  C,  Pa.),  22  Am.  B.  R.  515,  171  Fed.  257. 

822.  Mater  of  Haskell  (D.  C,  N.  Y.),  20 
Am.  B.  R.  914,  164  Fed.  301,  holding  that 
where  the  granting  of  a  discharge  is  opposed 
upon  the  ground  that  no  entries  were  made 
in  the  bankrupt's  books  of  account  as  to 
seven  payments  to  near  relatives  or  friends 
and  it  appears  that  the  bankrupt  never 
made  entries  in  or  examined  his  books,  and 
that  the  omission  was  the  fault  of  the  book- 


§  14-b  (2).] 


Failuke  to  Keep,  Etc.,  Books. 


385 


buBiness  will  warrant  a  denial  of  his  dischai^e.^^  A  failure  to  show  by  the 
books  a  large  shrinkage  of  assets  during  a  short  period  of  time  may  prevent  a 
discharge.®^  Where  a  person  keeps  books  in  such  a  condition  as  to  be  suspicious 
on  their  face,  a  discharge  should  be  refused,*^*  as  where  a  partnership  purchases 
goods  not  of  a  kind  in  which  it  dealt,  and  failed  to  make  entries  of  such  pur- 
chases in  its  books,  there  is  a  presumption  of  an  intent  to  conceal  its  financial 
condition.*^  If  the  method  used  is  appropriate  to  the  business  conducted  and 
indicates  the  character  of  the  accounts  and  the  identity  of  persons  to  whom 
they  refer  it  will  suifice.^^  And  where  a  business  of  sufficient  magnitude  to 
require  books  to  be  kept,  and  the  only  books  found  were  check  books,  showing 
deposits  and  payments  from  a  bank,  some  of  them  fictitious,  there  is  evidence 
of  a  fraudulent  intent  to  conceal  the  bankrupt's  financial  condition,  justifying 
a  denial  of  a  discharge.*^  The  destruction  of  vouchers  or  other  business  papers 
is  as  fatal  as  would  be  the  destruction  of  books.*^  All  books  and  records  which 
are  material  to  a  proper  understanding  of  the  bankrupt's  financial  condition 
are  within  the  protection  of  the  act.®^  The  placing  of  certain  books  in  the 
cellar  as  a  mere  incident  of  the  work  of  closing  out  his  business  has  been  held 


keeper,  to  whom  the  payments  were  reported, 
there  should  he  some  explanation  of  how 
and  when  and  under  what  circumstances  the 
bankrupt  notified  the  bookkeeper  of  such 
payments,  and  the  latter,  if  he  had  notice 
of  the  payments,  should  explain  why  he  did 
not  make  the  entries. 

388.  Failure  to  explain  non-production  of 
books  of  account. —  Where  bankrupt,  who 
had  kept  books  of  account  during  all  the 
time  that  he  was  enga^^  in  business,  is 
requeeted  upon  his  examination  before  the 
referee  to  produce  such  books  and  promises 
to  do  so  at  a  subsequent  hearing,  but,  after 
several  adjournments  at  his  request,  at  a 
hearing  six  months  later  testifies  that  his 
wife  had  kept  the  'books  and  that  they  can- 
not be  found,  he  will  be  deemed  to  have  con* 
oealed  or  destroyed  his  books  of  account  with 
intent  to  conceal  his  true  financial  condition, 
so  as  to  warrant  a  denial  of  his  discharge 
in  bankruptcy.  In  re  Wiedman  (D.  C,  N. 
Y.),  26  Am.  B.  R.  607,  1«8  Fed.  684. 

884.  In  re  Brod  (D.  €.,  Oa.),  ^  Am.  B. 
R.  426,  166  Fed.  1011. 

885.  In  re  Leopold  (Ref.,  N.  Y.),  5  Am. 
B.  R,  278. 

Books  improperly  kept. —  If  the  discharge 
is  opposed  on  the  ground  of  books  improp- 
erly kept,  and  the  evidence  does  not  sustain 
the  objection,  the  discharge  will  not  be  de- 
nied on  the  ground  that  he  kept  no  books. 
In  re  Halself  (D.  C,  Tex.),  13  Am.  B.  CR. 
107,  132  Fed,  662. 

Where  a  sale  of  lumber  was  entered  in  the 
books  of  a  'bankrupt  firm  and  the  bookkeeper 
credits  the  transferee^  of  the  lumber  with 
having  paid  a  greater  sum  than  was  in  fact 
received,  for  the  sole  purpose  of  deceivmg 
the  general  creditors  into  the  belief  that  an 
ordinary  sale  of  lumber  had  been  made  to 
an  unsecured  creditor,  such  entries  are  not 
sufficient  ground  for  denving  a  discharge  to 
the  partner  responsible  lor  the  transaction. 

25 


In  re  Hamilton  (D.  C,  N.  Y.),  13  Am.  B.  R. 
333,  133  Fed.  823. 

886.  In  re  Schachter  (D.  C,  N.  Y.),  22 
Am.  B.  R.  389,  170  Fed.  683. 

887.  In  re  Brown  &  Co.  (C.  C.  A.,  2d  Oir.), 
30  Am.  B.  R.  305,  204  Fed.  64. 

Failure  to  take  inventory. —  Where  the 
hockB  of  a  bankrupt  partnership  were  kept 
so  as  to  show  what  goKxls  they  had  on  hand, 
stated  at  their  cost  value,  and  so  that  a 
person  familiar  with  the  particular  trade 
could  estimate  with  reasonable  accuracy  what 
discount  there  should  be  n;^ade  from  cost, 
in  order  to  ascertain  the  firm's  financial  con- 
dition, the  failure  ta  take  an  inventory  each 
year,  stating  not  the  cost  of  merchandise  on 
hand,  but  its  value  at  the  time  of  the  inven- 
tory, did  not  make  bankrupts  chargeable 
with  keeping  books  from  which  their  financial 
condition  could  not  be  ascertained.  In  re 
Marcus  (C.  C.  A.,  2d  Cir.),  SO  Am.  B.  R. 
176,  203  Fed.  29. 

888.  Matter  of  Newbury  &.  Durham  (C.  C. 
A.,  2d  Oir.),  31  Am.  B.  R.  365,  209  Fed.  196. 

389.  Destruction  of  bank  books  and  checks. 
—  Godshalk  Co.  v.  Sterling  (€.  C.  A.,  3d 
Cir.),  12  Am.  B.  R.  302,  129  Fed.  580; 
Matter  of  Studefcaker  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  384,  127  Fed.  951,  "revg.  10  Am. 
B.  R.  205,  124  Fed.  945;  In  re  Hirshowitz 
(D.  C,  Pa.),  27  Am.  B.  R.  701,  194  Fed.  562; 
In  re  Hodge  (D.  C.,  N.  Y.),  30  Am.  B.  R. 
522,  205  Fed.  824. 

830.  In  re  Conley  (D.  C,  Ga.),  9  Am. 
B.  R.  496,  120  Fed.  42,  holding  that  where, 
at  a  time  when  the  bankrupt  was  contem- 
plating the  filing  of  his  petition  in  bank- 
ruptcy, he  wilfully  and  intentionally  de- 
stroyed the  books  of  accoimt  of  a  firm  of 
which  he  had  been  a  member,  and  which 
were  material  to  a  proper  understanding  of 
his  financial  condition,  his  discharge  should 
be  denied. 
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not  to  prevent  the  bankrupt's  discharge.^^  Where  the  business  of  a  bankrupt 
is  transacted  through  a  corporation,  as  his  agent,  the  failure  of  the  corporation 
to  keep  books  showing  the  transactions  committed  to  such  corporation,  and  of 
the  bankrupt  to  record  such  transactions,  warrants  a  denial  of  the  bankrupt's 
discharge.  WTiere  a  wife  acted  as  her  husband's  agent  and  was  in  complete 
control  of  his  business  with  his  consent,  he  is  liable  for  her  failure  to  keep 
satisfactory  books,  the  failure  to  keep  proper  books  being  not  a  crime  but  merely 
civil  misconduct.^^  Other  cases  where  this  objection  has  been  urged  against 
a  discharge  will  be  found  in  the  foot-note.^^  The  practitioner  is,  however, 
warned  against  those  cases  which  turn  on  the  existence  of  a  "  contemplation  of 
bankruptcy  "  or  a  *'  fraudulent  ^'  intent  to  conceal  financial  condition.  These 
elements,  as  has  been  seen,  are  no  longer  the  law. 

f.  Burden  of  proof. —  In  this  as  in  other  grounds  of  objection  to  a  discharge 
the  burden  is  on  the  objecting  creditor,  and  the  act  must  be  shown  by  a  clear 
preponderance  of  evidence;^*  but  not,  it  is  thought,  with  the  same  degree  of 
certainty  as  in  the  objections  already  discussed.  It  will  not  be  presumed  that 
proper  books  of  account  were  not  kept  because  books  are  not  found.^^ 

Yin.    FALSE  STATEIODNT  OP  CREDIT. 

a.  In  general. —  It  is  provided  in  subdivision  3  of  subsection  a  of  this  sec- 
tion as  amended  by  the  amendatory  act  of  1910  that  a  bankrupt's  discharge 
may  be  refused  if  he  has  "  obtained  money  or  property  on  credit  upon  a  mate- 
rially false  statement  in  writing  made  by  him  to  any  person  or  his  representa- 
tive for  the  purpose  of  obtaining  credit  from  such  person.'^  This  new  objection 
to  a  discharge  was  added  by  the  amendment  of  1903,  and  will  prove  the  most 
v^uable  only  to  careful  traders.^^^  The  amendment  of  1910  inserted  the 
words  "  money  or,"  "  by  him,"  "  or  his  representative "  and  "  credit  from 
such  person."*  . 

b.  Elements  of  proof;  pleading.— The  creditor  alleging  this  objection  must 
prove  that  the  bankrupt  (1)  obtained  money  or  property  on  credit,  that  he  did 
so  on  (2)  a  statement  of  his  financial  condition  relied  on  by  the  creditor,  that 
such  statement  was  (3)  in  writing,  that  it  was  (4)  materially  false,  and  (5) 
that  it  was  so  made  to  the  creditor  or  his  representative  (6)  for  the  purpose  of 
obtaining  credit  from  such  creditor.  To  these  should  be  added  the  usual  ele- 
ments, that  the  gbtaining  of  property  must  have  been  (7)  by  the  bankrupt  or 


331.  In  re  Murray  (D.  C,  Ct.),  20  Am. 
B.  R.  700,  162  Fed.  983. 

882.  In  re  Berger  (D.  C,  N.  Y.),  29  Am. 
B.  R.  712,  200  Fed.  325. 

333.  Matter  of  Janavitz  (C.  O.  A.,  3d 
Cir.),  34  Am.  B.  R.  105,  219  Fed.  876. 

334.  Disdiarges  granted. — Bauman  v.  Feist 
(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  703.  107 
Fed.   83;   In   re  Com    (D.  €.,   Ga.),  5   Am. 

B.  R.  478,  106  Fed.  143;  Sellers  v.  Bell   (C. 

C.  A.,  5th  ar.),  2  Am.  B.  R.  529,  94  Fed. 
801;  In  re  Dews  (D.  C,  R.  I.),  3  Am.  B.  R. 
691,  96  Fed.  181 ;  In  re  Lafleche  (D.  C,  Vt.), 
6  Am.  B.  R.  483,  109  Fed.  307 ;  In  re  Rauch- 
enplat  (D.  C,  Porto  Rico),  9  Am.  B.  R.  763; 
In  re  (garrison  (C.  C  A.,  2d  Oir.),  17  Am. 
B.  R.  831,  149  Fed.  178. 

Discharges  refused. —  In  re  Morgan  (D.  C, 
Ark.),  4  Am.  B,  R.  402,  101  Fed.  982;  In  re 
Idzall  (D.  €.,  Iowa),  2  Am.  B.  R.  741,  96 


Fed.  314;  In  re  Kenyon  (D.  C,  Iowa),  7 
Am.  B.  R.  527,  112  Fed.  658;  In  re  Mc- 
Bachron  (D.  C,  Wis.),  8  Am.  B.  R.  782, 
116  Fed.  783;  Matter  of  Sims  (D.  C,  Ga.), 
32  Am.  B.  R.  564,  213  Fed.  992. 

On  appeal.— In  re  Feldstein  (D.  C,  N.  Y.), 
6  Am.  B.  R.  458,  108  Fed.  794;  affd.,  S.  o., 
8  Am.  B.  R.  160,  115  Fed.  269. 

335.  In  re  Boasberg   (Ref.,  N.  Y.),  1  Am. 

B.  R.  353;  In  re  Phillips  (D.  C,  N.  Y.), 
3  Am.  B.  R.  542,  98  Fed.  844;  In  re  Garri- 
son (C.  a  A.,  2d  Cir.^,  17  Am.  B.  R.  831, 
149  Fed.  178;  Garry  v.  Jefferson  Bank    (C. 

C.  A.,  5th  Cir.),  26  Am.  B.  R.  511,  186  Fed. 
461. 

386.  In  re  Cantor  (Ref.,  D.  C.,  N.  Y.),  26 
Am.   B.   R.   859. 

387.  See  Report  of  Ex.  Com.  of  Nat.  Ass'n 
of  Referees  m  Bankruptcy,  publidied  in 
March,  1900,  p.  17. 
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by  some  one  duly  authorized  by  him.^  The  effect  of  this  new  objection  will 
be  that  every  tradesman,  whose  credit  is  not  unquestioned,  will  be  asked  to 
give  a  mercantile  statement  as  a  condition  precedent  to  dealing.  The  specifi- 
cations of  objections  should  set  out  the  false  representation,  and  the  name  of  the 
person  alleged  to  have  been  defrauded.^  It  has  been  held  that  this  objection 
to  a  discharge  may  be  pleaded  by  any  creditor.^^ 

c.  Meaning  and  effect  of  the  clanic^—  (l)  In  general. —  Nothing  like  this 
clause  appears  in  any  previous  bankruptcy  law.^^^   Even  the  English  law  has 
no  equivalent,  though  there,  one  who  at  the  time  of  contracting  a  debt  had  not 
a  reasonable  expectation  of  paying  it,  is  denied  a  discharge.^^    This  ground 
for  denying  a  discharge  was  evidently  leveled  particularly  at  the  practice  of 
making  false  statements  of  one's  financial  condition  by  a  borrower  or  buyer  for 
the  purpose  of  obtaining  from  the  person  to  whom  such  false  statement  is  made, 
the  articles  or  money  derived  "  on  credit."  ^*®    This  provision  as  amended  in 
1910  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the  exten- 
sion of  credit  affecting  the  bankruptcy  proceeding.     It  is  the  falsity  of  the 
statement  which  controls.    If  false  when  made  the  creditor  may  interpose  it  as 
a  bar  to  the  debtor's  discharge,  and  it  is  immaterial  that  the  indebtedness  not 
included  was  released  prior  to  bankruptcy,  or  was  omitted  in  the  belief  that  the 
persons  to  whom  he  was  indebted  would  not  press  him  for  payment.^*^  In  effect, 


^.  The  amendment  of  1903  applies  to  a 
false  statement  to  obtain  credit  made  before 
BQ<^  amendment  became  effective.  In  re 
Soott  (D.  C,  Del.),  11  Am.  B.  R.  327,  126 
Fed.  981;  In  re  Petergen  (Ref.,  Minn.),  10 
Am.  B.  R.  355. 

Burden  of  proof. —  \Miile  the  burden  of 
proof  is  upon  the  objecting  creditor  to  es- 
tabliah  the  cause  which  he  claims  bars  a 
discharge,  yet,  when  such-  creditor  shows  that 
a  materially  false  statement  was  known  to  be 
untrue  when  it  was  made,  the  burden  of 
proof  shifts  to  the  bankrupt  to  show  that 
it  was  not  made  with  intent  to  deceive.  In 
re  Arenson  (D.  €.,  K.  J.),  28  Am.  B.  R.  113, 
195  Fed.  609. 

^-  In  re  Levey   (D.  C,  N.  Y.),  13  Am. 
B.  R.  312,  133  Vei.  672. 
^340.  In  re  Harr   (D.  €.,  Mo.),  16  Am.  B. 
I^- 213,  143  Fed.  421. 

™  right  to  object  on  this  ground  is  not 
confined  to  the  person  defrauded  but  belongs 
to  any  party  in  interest.     In  re  Carton  & 
S«'  (I>.  C,  JS\  Y.),  17  Am.  B.  R.  343,  148 
l^'  83.    In  the  Matter,  of   Pincker    (Ref., 
J-  Y.j,  25  Am.  B.  <R.  494,  the  referee  said: 
"It  does  not  appear  that  the  objecting  cred- 
itor herein  was  a  subscriber  to  the  mercantile 
agency   to    which    the    bankrupt    made    his 
statement,  nor  sold  goods  upon  the  strength 
thereof,  yet   under   section    14-b    (3>)    as   it 
existed  prior  to  the  last  amendment,   such 
objection  to  discharge  may  be  urged  by  any 
creditor  and  is  not  confined  to  the  person 
defrauded.**    Matter  of  Kretz  (D.  C,  Wash.), 
32  Am.   B.   R.   3©5,   212   Fed.   784.     Citing 
Collier  on  Bankruptcy   (9th  Ed.),  360  B. 

841.  Compare  In  re  Steed  (D.  C.,  N.  Car.), 
6  Am.  B.  R.  73,  107  Fed.  682. 

m.  English  Bankruptcy  Act  of   1890,   { 
8  (3)    (d). 


343.  Purpose  of  statement. —  The  false 
statement  in  writing  which  is  enough  to 
deny  a  discharge  implies  a  statement  know- 
ingly false,  or  made  recklessly,  without  an 
honest  belief  in  its  truth,  and  with  a  pur- 
pose to  mislead  or  deceive,  and  thereby  ob- 
tain from  the  person  to  whom  if  is  made 
property  upon  a  credit.  Firestone  v.  Harvey 
(C.  C.  A.,  6th  Cir.),  23  Am.  B.  R.  468,  174 
Fed.  574. 

344.  Josephs  v.  Powell  &  Campbell  (C.  C. 
A.,  2d  (^r.),  32  Am.  B.  R.  222,  213  Fed.  627, 
revg.  In  re  Josephs  (D.  C,  N.  Y.),  30  Am. 
B.  R.  586,  205  Fed.  548,  holding  that  where 
bankrupt  at  the  time  of  making  a  statement 
in  writing  for  the  purpose  of  obtaining  credit 
owed  certain  relatives  for  money  loaned,  and 
their  debts  were  not  scheduled  nor  proven 
in  the  bankruptcy  proceedings,  but  bankrupt 
asserted  that  such  loans  were  made  with 
the  understanding  that  they  were  not  to 
be  paid  back  if  he  was  unable  to  do  so  and 
were  not  to  interfere  with  the  claims  of  his 
other  creditors,  his  discharge  will  not  be  re- 
fused, provided  he  obtain  releases  from  such 
loans  or  consents  that  they  be  scheduled 
nunc  pro  tunc. 

It  is  the  act  of  issuing  the  false  statement, 
w^ith  fraudulent  intent,  for  the  purpose  of 
inducing  credit,  which  constitutes  the  objec- 
tion to  a  disdiarge.  In  re  Carton  &  Co. 
(D.  C,  K  Y.),  17  Am.  B.  R.  343,  148  Fed. 
63. 

Omission  of  loans  to  friends. — A  bankrupt 
will  be  denied  a  discharge  where,  in  a  state- 
ment of  his  financial  condition,  sent  out  over 
his  signature,  there  was  no  mention  of  loans 
made  by  relatives  and  friends,  although  the 
aggregate  amount  of  said  loans  would  not 
have  materially  curtailed  the  bankrupt's  line 
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the  objection  means  that,  where  a  creditor  has  been  defrauded  in  a  given  sale  on 
credit  by  the  purchaser's  material  misstatements  as  to  his  financial  condition 
given  for  the  purpose  of  obtaining  credit  for  the  goods  purchased,  the  creditor 
has  the  option  of  interposing  a  bar  to  a  discharge  affecting  all  debts,  or  of 
permitting  the  discharge  to  be  granted,  and  then  asserting  his  claim  on  after- 
acquired  property,  on  the  ground  that  hifr  claim  is  not  affected  by  the  discharge. 
(2)  Obtaining  money  or  property  on  credit. —  The  phrase  "obtaining 
property  on  credit,"  as  used  in  the  act  prior  to  the  amendment  of  1910,  included 
a  borrowing  of  money  on  time.  Thus,  a  bankrupt,  who  obtained  a  loan  of 
money  from  a  bank  on  the  faith  of  a  materially  false  statement  in  writing, 
will  be  denied  a  discharge,*^*  even  though  made  prior  to  the  four  months' 
period,  if  the  property  was  obtained  within  that  time.**®  The  amendment  of 
1910  inserted  the  word  "money,"  and  removed  any  doubt  which  may  have 
theretofore  existed.  If  the  bankrupt  obtained  pecuniary  profit  or  benefit 
as  a  result  of  the  credit  which  he  received  by  making  the  false  statement,  it 
will  constitute  a  bar  to  a  discharge,  although  made  by  him  in  respect  to  the 
property  of  another  debtor.^"'  Credit  is  obtained  within  the  meaning  of  the  act 
although  the  bankrupt  gave  his  promissory  note,  secured  by  collateral,  as  part  of 
the  purchase  price.**®  It  has  been  held  that  a  statement  made  in  an  application 
for  an  indemnitv  bond  does  not  fall  within  the  clause,  as  such  a  bond  is  not 
property;**®  but  this  conclusion  may  well  be  doubted  because  of  the  evident 
fact  th^it  the  statements  contained  in  the  application  lead  to  the  extension  of 
credit  by  the  surety  company  to  the  principal,  and  if  such  statements  are  false, 
the  principal  should  not  be  released  from  his  liability  by  a  divscharge.**^    It 


of  credit.  •Matter  of  Brener  (D.  C,  N.  Y.), 
20  Am.  B.  R.  644,  166  Fed.  930. 

Omission  of  partnership  indebtedness  from 
financial  statement. —  Where  upon  the  death 
of  one  member  of  a  partnership  it  was  agreed 
among  the  survivors  that  on  the  books  of 
the  firm  the  capital  of  the  deceased  should 
be  credited  to  his  estate  as  a  liability  due  to 
it,  and  this  indclbtedness,  so  carried  on  the 
books,  was  omitted  by  the  partnership  from 
successive  annual  statefnents  of  its  financial 
condition  furnished  to  banks  as  a  basis  for 
accommodations,  the  omission  of  such  indebt- 
edness is  a  bar  to  the  discharge  of  the  part- 
ner using  the  same,  although  the  bankrupts 
believed  that  the  debt  would  not  be  enforced 
so  as  to  embarrass  them.  (Matter  of  Waite 
(D.  C,  Md.),  35  Am.  B.  R.   189,  223  Fed. 

853. 

345.  In  re  Pfaffinger  (C.  €.  A.,  6th  Cir.), 
19  Am.  B.  R.  309,  154  Fed.  528,  revg.  19 
Am.  B.  R.  41;  In  re  Darevski  (D.  C,  Pa.), 
22  Am.  B.  R.  571,  171  Fed.  288. 

Property  has  been  held  to  include  any- 
thing of  value,  hence  money  is  property 
within  the  meaning  of  the  phrase  obtaining 
property  on  credit.  Oarson,  Pirie,  Scott  & 
Co.  V.  Chicago  Title  &  Trust  Co.,  182  U.  S. 
438,  5  Am.  B.  R.  814,  45  L.  Ed.  1171. 

False  statement  inducing  credit  at  bank. — 
A  hank  which  had  received  a  false  financial 
statement  from  a  partnership  as  a  basis  for 
accommodations,  whenever  a  note  of  the 
firm  fell  due,  discounted  a  new  note  for  less 
than  the  face  of  the  old,  so  that  when  a 


voluntary  petition  in  bankruptcy  was  filed 
by  the  firm  the  sum  due  the  bank  was  con- 
sideraibly  less  than  when  the  false  statement 
was  received.  The  discount  of  the  new  notes 
was  passed  to  the  credit  of  the  bankrupts 
and  they  thereafter  drew  a  check  for  the 
payment  of  the  old  note,  so  that,  in  form, 
there  was  the  payment  of  an  old.  loan,  and 
the  contracting  of  a  new.  Beldj  that  the 
false  statement  is  within  the  condenmation 
of  section  14b(3)  of  the  bankruptcy  act,  and 
the  form  of  the  transaction  is  witiiin  its 
letter  and  constitutes  a  bar  to  a  discharge. 
Matter  of  Waite  (D.  C.  Md.),  36  Am.  B.  R. 
189,  229  Fed.  853. 

346.  In  re  Terens  (D.  C,  Wis.),  22  Am. 
B..R.  895,  175  Fed.  495. 

847.  Matter  of  Blever  (C.  C.  A.,  2d  CSr.), 
33  Am.  B.  R.  76,  215  Fed.  896  (affg.  32  Am. 
B.  R.  98,  210  Fed.  391),  holding  that  where 
a  bankrupt  by  false  representations  as  to  the 
solvency  of  a  corporation  of  which  he  was 
president  procured  money  from  a  bank  on 
notes  of  the  corporation  indorsed  by  him, 
and  devoted  a  large  part  of  such  money  to 
his  individual  use,  he  should  be  refused  a 
discharge  under  section  14>b  (3)  of  the  bank- 
ruptcy act. 

348.  Matter  of  Wylly,  Jr.  (D.  C,  N.  Y.), 
32  Am.  B.  R.  145,  210  Fed.  954. 

349.  In  re  Tanner  (D.  C,  Wash.),  27  Am. 
B.   R.  616,   192   Fed.  572. 

350.  In  re  Dunfee  (D.  C,  N.  Y.),  30  Amu 
B.  R.  721,  206  Fed,  745. 
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is  not  essential  that  the  bankrupt  should  obtain  for  himself  the  identical  prop- 
erty parted  with  on  the  faith  of  the  false  statement ^^ 

(3)  In  WKiTiira, —  Of  this  term  the  framers  of  the  amendatory  act  of  1903 
have  said :  "  This  objection,  as  is  proper,  will  be  of  no  avail  when  a  com- 
mercial report  is  obtained  in  the  haphazard  fashion  of  a  hasty  interview.  The 
statement  must  be  in  writing,  which,  of  course,  implies  the  signature  of  the 
person  to  be  charged  thereby."  How  far  a  statement  made  by  an  employee 
will  avail  depends,  of  course,  on  the  authority  given  him  by  his  employer  and 
the  latter^s  acquiescense.  Where  alleged  false  statements  do  not  appear  by 
the  specifications  of  objection  to  have  been  made  in  writing  they  are  not  within 
the  provisions  of  this  section  and  the  discharge  should  not  be  refused.^^ 

(4)  A  STATEMENT  OF  FINANCIAL  CONDITION. — A  mere  letter,  if  otherwise 
within  the  clause,  would  seem  enough.  Details  are  unnecessary,  but  the  state-' 
ment  ought  at  least  to  inform  the  creditor  of  the  net  worth  of  the  debtor,  or 
perhaps  of  the  total  of  his  assets  and  liabilities.  In  a  majority  of  cases,  these 
statements  will  be  made  on  blanks  calling  for  items,  and  so  phrased  as  to  avoid 
some  of  the  legal  pitfalls  noted  later.  A  bankrupt,  who  issues  a  statement  of 
his  financial  condition  under  his  signature  and  does  not  mention  loans  made 
to  him  by  relatives  and  friends,  will  be  denied  a  discharge,  although  the  aggre- 
gate amount  of  said  loans  would  not  have  materially  curtailed  his  credit^*^ 
An  omission  to  fill  out  a  blank  furnished  by  the  creditor  does  not  constitute  a 
"  material  statement;^*  there  must  be  a  direct  statement,  either  negative  or  pos- 
itive, which  is  false,  to  justify  the  denial  of  a  bankrupt's  discharge.^" 

(5)  Intent  to  deceive  or  defraud. —  It  has  been  held  that  an  intent  to 
defraud  is  essential ;  the  word  "  false  '^  means  more  than  "  erroneous "  or 
"untrue,"  and  imports  an  intention  to  deceive,  and  a  materially  false  state- 
ment in  writing  must  have  been  knowingly  or  intentionally  untrue  to  bar  a 
discharge.^^   Intention  to  deceive  is  always  material  as  an  element  of  proof, 


SSI.  In  re  Dresser  ft  Co.  (D.  C,  N.  Y.), 
13  Am.  B.  K.  616,  144  Fed.  318. 

36S.  In  re  Lewis  (D.  C,  N.  Y.),  2  Am. 
B.  R,  711,  163  Fed.  137. 

S58.  Matter  of  Brener  (D.  C,  N.  Y.),  20 
Am.  B.*R.  644,  166  Fed.  930;  In  re  Miller 
(D.  C,  Iowa),  27  Am.  B.  R.  606,  192  Fed. 
730;  In  re  Arenson  (D.  €.,  N.  J.),  28  Am. 
B.  R.  113,  195  Fed.  609. 

S54.  International  Harvester  €o.  ▼.  Carl- 
son (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178, 
217  Fed.  736. 

Falsity  of  statement,  althongh  blanks  not 
fined  in. —  Where  a  bankrupt  in  making  a 
statement  in  writing  on  a  blank  form  for  the 
parpose  of  aecaring  credit,  deli^rately  states 
his  "total  liabilities*  as  $461.00,  when  in 
fact  to  his  knowledge  they  are  $3,266.69,  and 
this  is  accompanied  by  an  exaggeration  of 
the  vatnation  of  his  resources,  so  as  to  make 
it  appear  to  the  party  extending  the  credit 
that  he  has  resources  in  excess  of  his  liabil- 
ities amounting  to  about  $3,500,  when  his 
liabilities  are  actually  equal  to,  if  not  in 
excess  of  his  resources,  the  omissions  or  fail- 
ure to  fill  in  the  blanks  cannot  be  attributed 
to  inadvertence  or  failure  of  memory,  and  a 
discharge  should  be  denied.  Matter  of  Smith 
(D.  C.,  N.  Y.),  37  Am.  B.  R.  230,  232  Fed. 
248. 


$55.  Franklin  v.  Monning  Dry  Goods  Co. 
(C.  €.  A.,  6th  Cir.),  33  Am.  B.  R.  257,  217 
Fed.  929  (quoting  text  with  approval)  ; 
Schwabacher  v.  Riddle,  99  111.  343;  Lynch 
V.  Mercantile  Trust  Co.,  18  Fed.  486;  Stone 
T.  Covell,  29  Mich.  359;  Cooper  v.  Schle- 
singer,  111  U.  S.  148,  28  L.  Ed.  382;  In  re 
Russell  (Ref.,  N.  Y.),  5  Am.  B.  R.  608; 
Matter  of   Brener    (D.   C,  N".   Y.),  20  Am. 

B.  R.  644,  166  Fed.  930,  holding  that  bank- 
rupt will  be  denied  a  discbarge  where,  in  a 
statement  of  his  financial  condition,  set  out 
over  his  signature,  there  was  no  mention  of 
loans  made  by  relatives  and  friends,  al- 
though the  aggregate  amount  of  said  loans 
would  would  not  have  materially  curtailed 
the  bankrupt's  line  of  credit;  In  re  Main 
(D.  C,  Iowa),  30  Am.  B.  R.  547,  205  Fed. 
421;    Gilpin   v.   Merchants'   Nat.    Bank    (C. 

C.  A.,  3d  Cir.),  21  Am.  B.  R.  429,  165  Fed. 
607,  revg.  In  re  Gilpin  (D.  C.,  Pa.),  20  Am. 
B.  R.  374,  160  Fed.  171;  In  re  Augspurger 
(D.  C,  Ohio),  25  Am.  B.  R.  83,  181  Fed. 
174;  Firestone  v.  Harvev  (C.  C.  A.,  6th 
Cir.),  23  Am.  B.  R.  468,  174  Fed.  574;  Matter 
of  Cloutier  Bros.  (D.  C,  Me.),  36  Am.  B.  R. 
319,  228  Fed.  669;  Doyle  v.  First  Nat.  Baflik 
of  Baltimore  (C.  C.  A.,  4th  Cir.),  36  Am. 
B.    R.    331,    231     Fed.    649;     AUer-Wilmes 
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and,  by  the  weight  of  authority,  it  is  essential  to  prove  such  an  intent*^  It 
must  be  shown  that  the  bankrupt's  alleged  false  statement  in  writing  was  either 
knowingly  false  or  made  so  recklessly  as  to  warrant  a  finding  that  he  acted 
fraudulently.^''  If  a  debtor  was  misled  into  signing  the  statement  by  the 
creditor's  agent,  who  filled  it  out  and  gave  it  to  the  debtor  to  sign,  leaving 
certain  blanks  unfilled,  the  element  of  intention  is  lacking  and  the  debtor's 


Jewelry  Co.  v.  Osborn  (C.  C.  A.,  8th  dr.), 
86  Am.  B.  R.  714,  2>»l  Fed.  907.  Contra: 
In  re  Terena  (D.  C,  Wis.),  22  Am.  B.  R 
895,  1715  Fed.  496,  and  In  re  Shaffer  (D. 
C,  W.  Va.),  i&  Am.  B.  R.  147,  169^  Fed. 
724,  holding  that  the  good  or  mistaken *faith' 
with  which  a  false  statement  is  made  can- 
not be  taken  into  consideration. 

Intent  to  deceive. —  The  word  "false" 
means  more  than  merely  erroneous  or  un- 
true, hut  is  used  in  its  primary  legal  sense 
as  importing  an  intention  to  deceive;  and 
a  statement  in  writing  for  the  purpose  of 
obtaining  credit,  in  order  to  constitute  a  bar 
to  a  discharge,  must  have  been  knowingly 
and  intentionally  untrue.  In  re  Arenson 
(D.  C.,  N.  J.),  28  Am.  B.  R.  113,  195  Fed. 
609. 

The  word  ''false,"  within  the  meaning  of 
this  clause  must  be  construed  to  mean  false 
with  the  knowledge  of  the  party  making  the 
statement  and  further  with  the  view  of  de- 
ceiving or  misleading.  Matter  of  Josephson 
(D.  C,  Ore.),  36  Am.  B.  R.  505,  229  Fed. 
272. 

MateriaUy  false  statement. —  A  statement 
in  wriiting  to  procure  credit  in  order  to  bar 
a  discharge  must  be  a  materially  false  state- 
ment, and  the  words  mean  more  than  simply 
erroneous  or  untrue,  and  import  an  inten- 
tion to  deceive.  A  bankrupt  will  be  deemed 
to  intend  what  he  knowingly  does.  Matter 
of  Smith  (D.  C,  ^".  Y.),  37  Am.  B.  R.  230, 
232  Fed.  248. 

356.  In  re  Russell  (Ref.,  N.  Y.),  5  Am. 
B.  R.  608;  Turner  v.  Ward,  154  U.  S.  618; 
In  re  Steed  (D.  C,  No.  Car.),  6  Am.  B.  ,R. 
73,  107  Fed.  682;  Franklin  v.  Monning  Dry 
Goods  Co.  (C  C.  A.,  5th  Cir.) ,  33  Am.  B.  R. 
267,  217  Fed.  929  (quoting  text  with  ap- 
proval). Contra:  In  re  Epstein  (D.  C., 
Ark.),  6  Am.  B.  R.  60,  109  Fed.  878. 

Intentionally  untrue. —  To  constitute  a  bar 
to  a  bankrupt's  discharge  under  section  14-b 
(3)  for  obtaining  property  on  credit  "upon 
a  materially  false  statement  in  writing"  for 
the  purpose  of  obtaining  such  property  on 
credit,  the  written  statement  made  by  the 
bankrupt  should  be  knowingly  and  inten- 
tionally untrue,  and  it  is  not  sufficient  that 
the  statement  be  materially  imtrue.  Peck  v. 
Lowenbein  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R. 
138,  178  Fed.  178. 

In  In  re  Shaffer  ( D.  C,  W.  Va. ) ,  22  Am. 
B.  R.  147,  169  Fed.  726,  Judge  Dayton  says: 
"  Creditor  must  rely  upon  it  ( the  statement) 
when  parting  with  his  property,  and  if  he 
did  so  rely  upon  it,  and  it  was  materially 
false  in  fact,  it  is  sufficient  to  defeat  a  dis- 


charge. If  the  creditor  did  not  rely  on  it, 
or  if  the  debtor  did  not  make  the  statement 
for  obtaining  the  property  on  credit,  it  will 
not  bar  a  discharge,  no  matter  how  false 
the  statement  may  be."  In  the  case  of 
Schaffer  v.  Koblegard  Co.  (C.  C.  A.,  4th 
Cir.),  24  Am.  B.  R.  898,  183  Fed.  71  (affirm- 
ing the  above  case),  it  was  held  that  to 
constitute  a  bar  it  must  appear  that  the 
statement  made  by  the  bankrupt  was 
"knowingly  and  intentionally  untrue." 

Where  bankrupts  had  made  repeated  false 
statements  in  writing  to  creditors  for  the 
purpose  of  obtaining  goods  on  credit  and  one 
statement  in  particular  was  made  under  such 
circumstances  as  to  preclude  any  doubt  that 
it  was  wilfully  and  knowingly  so  made,  bank- 
rupts' discharge  should  be  denied.  ~  In  re 
Taff  V.  Conyers  (D.  C,  Ga.),  25  Am.  B.  R. 
600,  182  ^Fed.  899. 

^Presumption  of  intent  to  deceive. — Whero 
bankrupt  who  was  active  in  the  firm's  busi- 
ness, knew  that  it  had  the  previous  year 
sustained  great  losses,  and  that  inquiries 
were  being  made  to  the  commercial  agencies 
concerning  the  firm,  his  signature  on  the 
statement  and  his  delivery  thereof,  together 
with  his  activity  in  the  business  and  his 
narticipation  in  the  advantages  obtained  by 
the  deception,  raise  a  presumption  of  an  evil 
intention;  and  his  mere  assertion  that  he 
did  not  know  the  sftatement  was  false  will 
not  excuse  him.  In  re  Simon  (D.  C,  N.  Y.), 
29  Am.  B.  R.  808,  201  Fed.  1004. 

Fraudulent  intent  must  be  shown. —  A 
statement  in  writing  which  overstated  a 
bankrupt's  assets  and  understated  his  lia- 
bilities to  an  extent  sufficient  to  be  material, 
is  insufficient  of  itself  to  bar  his  discharge, 
but  fraudulent  intent  on  the  bankrupt's  purt 
mupt  be  shown;  and  unless  credit  is  shown 
to  have  been  actually  obtained  by  means  of 
the  untrue  statement  made  with  such  fraud- 
ulent intent,  no  ground  for  refusal  to  grant 
a  discharge  is  established.  In  re  (VCalla^an 
(D.  C,  Mass.),  29  Am.  B.  R.  304,  199  Fed. 
662. 

357.  Thus,  where  a  bankrupt  in  preparing 
a  statement  in  writing  of  his  financiiu  con- 
dition for  the  purpose  of  obtaining  property 
on  credit,  in  good  faith,  omitted  an  existing 
liability,  he  will  not  be  denied  a  discharge 
under  §  14-b  (3).  In  re  Collins  (D.  C., 
Ark.),  19  Am.  B.  R.  688,  157  Fed.  120. 
There  must  be  knowledge  of  the  bankrupt 
as  to  the  falsity  of  the  statement.  Hamlin  v. 
Radford  Grocery  Co.  (Tex.  Civ,  Aop.)»  • 
Am.  B.  R.  373,  182  S.  W.  716. 
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discharge  is  not  barred.*^  So  also  if  it  appear  that  the  statement  was  signed 
by  the  president  of  a  corporation  acting  under  the  advice  of  his  financial 
adviser,  believing  that  the  facts  stated  were  true,  he  is  not  guilty  of  an  intent 
to  deceive.^**  Where  a  statement  contains  an  error  made  in  good  faith  by  the 
bankrupt's  bookkeeper  it  is  not  false  within  the  meaning  of  the  act.*^  These 
principles  lead  to  the  conclusion  that  if  the  bankrupt  had  no  knowledge  of  the 
alleged  false  statement,  or  if  the  facts  stated  therein  were  honestly  thought  by 
him  to  be  true  it  does  not  constitute  a  bar.®^ 

(6)  Materiality  of  false  statement. —  The  statement  also  must  be 
material  to  the  transaction,^®^  it  must  have  been,  if  not  the  moving  cause  of 
the  sale  on  credit,  a  contributing  cause,  i.  e.,  the  seller  must  to  an  extent  at 
least  have  relied  on  it^^  The  statement  must  have  been  made  within  a  rea- 
sonable time  prior  to  the  extension  of  credit;  for  instance  where  it  contains 


358.  International  Harvester  Co.  ▼.  Carl- 
son (C.  C.  A„  8th  ar.),  3a  Am.  B.  R.  178, 
217  Fed.  736.  But  see  In  re  Arenson  (D.  C, 
X.  J.),  28  Am.  B.  R.  113,  196  Fed.  609, 
holding  that  the  fact  that  a  financial  state- 
ment made  lay  a  bankrupt  for  the  purpose 
of  obtaining  credit  was  obtained  on  a  repre- 
sentation that  it  was  a  mere  matter  of  form, 
does  not  absolve  him  from  the  consequences 
of  making  a  statement  which  he  knows  to  be 
absolutely  Untrue. 

859.  Matter  of  Stafford  (D.  C,  Conn.), 
35  Am.  B.  R.  747,  221  Fed.  127. 

Belief  that  statement  was  true. —  Where 
a  bankrupt,  believing  himself  in  a  sound 
financial  condition,  away  from  his  books, 
with  his  sick  wife  away  from  home  and  in 
a  hurry  to  get  back,  made  a  statement  as  a 
general  estimate  rather  than  an  itemized 
statement  of  his  exact  financial  condition, 
he  should  not  be  denied  a  discharge,  because 
he  omitted  certain  of  his  debts.  Franklin 
V.  Monning  Dry  Goods  Co.  (0.  C.  A.,  6th 
Cir.),  33  Am.  B.  R.  257,  217  Fed.  929. 

880.  In  re  Collins  (D.  C,  Ark.),  19  Am. 
B.  R.  688,  157  Fed.  120. 

881.  Boyle  v.  First  Kat.  Bank  of  Baltimore 
(C.  C.  A.,  4th  Cir.),  86  Am.  B.  R.  831, 
231  Fed.  649 

888.  Addington  v.  Allen,  11  Wend.  (N.  Y.) 
375;  Bruce  v.  Burr,  67  N.  Y.  237;  Hanna 
V.  Raybum,  84  111.  533. 

888.  In  re  Goodhile  (D.  C,  Iowa),  12  Am. 
B.  R.  380,  130  Fed.  782,  holding  that  where 
the  bankrupt  obtained  goods  on  credit  which 
were  not  paid  for  at  bankruptcy,  upon  a 
statement  in  writing  which  listed  as  part 
of  her  assets  land  which  she,  of  her  own 
knowledge,  knew  she  did  not  own,  her  dis- 
charge will  be  denied;  Aller-Wilmes  Jewelrv 
Co.  V.  Osbom  (C.  C.  A.,  8th  Cir.),  36  Am. 
B.  R.  714,  231  Fed.  ^7.  Compare  People  v. 
Haynes,  11  Wend.  557;  Phelps  v.  Court,  83 
X.  Y.  436;  Matter  of  Kaplain  (D.  C,  Pa.), 
15  Am.  B.  R.  534,  141  Fed.  463.  See  Am. 
Bankr.  Dig.  |§  1020,  1022. 

Credit  induced  by  statement. —  Where  a 
creditor  claims  goods  as  against  a  trustee 
in  bankruptcy  on  the  ground  that  the  bank- 
rapt  obtained  such  goods  by  false  representa- 


tions,  it  is  not  necessary  that  the  false  repre- 
sentations should.be  the  sole  and  exclusive 
consideration  for  the  credit,  but  only  that 
they  were  a  material  consideration,  without 
which  in  all  probability  the  credit  would  not 
have  been  given.  In  re  Qaney  (D.  C,  N.  Y.) , 
4  Am.  B.  R.  576,  103  Fed.  930.  In  the  case 
of  In  re  CCaUaghan  (I>.  C,  Mass.),  29  Am. 

B.  R.  304,  199  Fed.  662,  it  was  held  that 
where  the  evidence  tended  to  show  that  credit 
was  extended  with  knowledge  that  the  bank- 
rupt was  in  difficulties  and  with  intent  to 
advance  only  so  much  aa  would  postpone 
immediate  collapse  before  an  investigation, 
which  would  be  necessary  to  justify  further 
credit  in  any  large  amount,  could  be  had, 
an  objection  to  a  discharge  because  of  a 
false  statement  will  not  be  sustained. 

The  statement  must  have  been  materially 
false,  have  been  made  with  intent  to  de- 
ceive and  the  creditor  must  have  relied  upon 
it  when  extending  credit.    In  re  Mintzer  (D. 

C,  N.  Y.),  28  Am.  B.  R.  743,  197  Fed.  648. 
Statement    relied    on;    evidence. —  Where 

bankrupt's  letter  in  January  ordering  goods 
was  accepted  a  few  days  after  its  receipt 
by  the  objecting  creditor,  it  cannot  be  said 
that  in  extending  credit  for  goods  so  or- 
dered, reliance  was  placed  upon  a  copy  of  a 
financial  statement  famished  the  objector  by 
a  commercial  agency  sometime  in  April  fol- 
lowing such  date.  In  re  Main  (D.  C,  Iowa), 
30  Am.  B.  R.  547,  205  Fed.  421 ;  In  re  Mc- 
Lellan  (D.  C,  N.  Y.),  30  Am.  B.  R.  325, 
204  Fed.  482;  Matter  of  Kean  (D.  C,  N.  Y.), 
38  Am.  B.  R.  628,  ^7  Fed.  682,  holding  that 
a  statement  made  two  years  before  credit 
was  extended  was  not  one  to  be  relied  on. 

Statement  as  to  money  in  bank. — A  bank- 
rupt makes  a  willfully  false  statement  when 
he  represents  and  states  in  writing,  for  the 
purpose  of  obtaining  credit  and  property, 
that  he  has  money  in  bank,  when  he  has 
drawn  and  delivered  checks  which,  when 
presented  and  paid,  will  exhaust  such  credit, 
and  he  knows  the  fact,  and  does  not  disclose 
that  he  has  drawn  and  delivered  such  checks. 
Matter  of  Smith  (D.  C,  N.  Y.),  37  Am.  B. 
R.  230,  323  Fed.  248. 


392 


DlSCHABGBS,  WhBN   GbANTBD.    ' 


[§  14-b  (8). 


no  reference  as  to  its  continuing  character  it  will  not  be  construed  as  binding 
the  debtor  in  a  transaction  eighteen  months  after  its  date.^**  It  is  not  suflS- 
cient  to  avoid  the  consequences  of  a  financial  statement  knowingly  false  that 
the  amount  of  credit  obtained  was  small,  or  that  the  amount  owing  at  the 
time  of  bankruptcy  was  less  than  when  the  statement  was  made;  l£e  main 
question  pertains  to  the  falsity  of  the  statement  which  induced  the  credit.^®^ 
A  fair  test  would  seem  to  be :  was  the  statement  so  "  materially  false  "  as  to 
warrant  a  suit  for  the  rescission  of  the  sale  ?  Although  it  has  been  held  suffi- 
•  cient  if  the  goods  were  ordered  but  not  actually  delivered  to  the  bankrupt.^®® 
Numerous  decisions  in  the  State  courts  detendining  what  are  actionable  false 
representations  may  be  consulted  with  profit. 

(7)  Foe  the  purpose  of  obtaining  ckedit  feom  the  ckbditob.: —  This 
element  will  presumably  always  exist  where  a  sale  results  from  the  state- 
ment. Although  prior  to  the  amendment  of  1910,  omitting  the  word  "  such," 
the  false  statement  had  to  be  made  with  the  intent  of  obtaining  such  credit  as 
it  was  planned  at  the  time  to  afford  a  basis  for;  since  such  amendment  the 
statute  would  seem  to  apply  to  any  false  statement  which  has  to  do  with  the 
extension  of  credit  affecting  the  bankruptcy  proceedings.^^  This  diange  in 
the  statute  should  be  noted,  where  cases  involving  false  statements  made  prior 
to  said  amendment  are  in  question. 

(8)  Statements  made  to  mebcantile  agencies  for  the  pttrpose  of 
OBTAINING  CREDIT. —  The  statutc  providc^  that  the  false  statement  be  "made 
to  any  person  or  his  representative  for  the  purpose  of  obtaining  credit  from 
such  person."  ^^  The  words  "  such  person  "  refer  to  the  previous  words  "  any 
person,"  and  the  statement  is  "  made  to  such  person "  whenever  it  is  made 
by  the  bankrupt  himself  or  his  duly  authorized  agent;  and  it  is  none  the  less 
"  made,"  although  the  statement  itself  is  not  delivered  when  its  contents  are 
correctly  communicated  by  the  agent.®^  The  language  of  the  clause  does 
not  necessarily  import  that  the  statement  shall  have  been  made  for  the  purpose 
of  inducing  any  particular  person  to  rely  upon  it.^^  Thus,  a  materially  false 
statement  in  writing,  made  to  a  mercantile  agency  as  a  basis  of  credit  and 
relied  upon  by  customers  of  such  agency,  is  equivalent  to  a  statement  made 
directly  to  the  persons  extending  credit.^^^   A  false  statement  made  to  a  mer- 


864.  In  re  Braverman  (D.  C,  N.  Y.),  28 
Am.  B.  R.  513,  199  Fed.  863;  Matter  of 
Kean  (I>.  C,  N.  Y.),  38  Am.  B.  R.  628,  237 
Fed.  682. 

365.  In  re  Arenson  (D.  C,  N.  J.),  28 
Am.  B.  R.  113,  195  Fed.  609. 

366.  In  re  .Simon  (D.  C,  N.  Y.),  29  Am. 
B.  R.  808,  201  Fed.  1004. 

867.  In  re  PuschWn  (D.  C,  N.  Y.),  25 
Am.  B.  R.  742,  183  Fed.  882. 

868.  Bankr.  Act,  §  14-b  (3),  ante. 

369.  Statement  signed  by  agent  of  co- 
partnership.—  Where  false  statements  in 
writing  for  the  purpose  of  obtaining  credit 
were  signed  and  issued  by  the  agent  and 
manager  of  a  bankrupt  copartnership,  who 
was  acting  within  the  scope  of  his  authority, 
the  partners  are  liable  for  the  acts  of  their 
agent,  which  may  be  set  up  against  them 
upon  their  application  for  a  discharge  in 
bankruptcy.  In  re  Schwartz  &  Co.  (D.  C, 
N.  Y.),  28  Am.  B.  R.  670,  201  Fed.  166. 
See  also  In  re  Reed   (D.  C,  Okl.),  26  Am. 


B.  R.  286,  191  Fed.  920;  In  re  Berry  (D.  C, 
N.  Y.),  15  Am.  B.  R.  360,  362,  146  Fed.  623. 

870.  Constmction  of  statute. —  In  re  Dres- 
ser (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  661, 
563,  146  Fed.  383,  holding  that  the  provi- 
sions of  the  section  are  not  to  receive  the 
strict  construction  given  to  criminal  statutes, 
but  should  receive  a  reasonable  one  to 
effectuate  the  intention  of  Congress,  so  far 
as  that  can  be  ascertained  by  the  language 
employed.  The  court  said :  "  We  think  that 
intention  was  to  deprive  any  bankrupt  of 
the  benefit  of  a  discharge  who  has  obtained 
property  from  any  person  by  means  of  a 
written  statement  false  in  material  matters; 
and  within  the  fair  meaning  of  the  clause 
and  statement  is  made  to  such  person  if  it 
was  given  to  an  agent  for  the  purpose  of 
using  it  in  obtarining  property  for  the  bank- 
rupt, and  if  its  contents  were  communicated 
by  the  agent  to  such  person." 

871.  Statements  to  commercial  agencies. — 
Judge  Hough,  in  In  re  Carton  (D.  C,  N.  Y.), 
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cantile  agency,  or  an -officer  thereof,  is  regarded  as  having  been  made  to  such 
agency  as  the  representative  of  the  debtor,  which  becomes  his  agent  for  the 
purpose  of  obtaining  credit.*'^  It  was  held,  however,  prior  to  the  amendment 
of  1910,  that  the  ordinary  statements  of  financial  condition,  made  to  mercantile 
agencies  for  general  circulation,  are  not  "  materially  false  statements  "  within 
the  meaning  of  the  statute,  but  that  statements  in  the  form  of  special  reports 
may  be.*'^  And  in  a  recent  case  it  was  held  that  general  statements  to  mer- 
cantile agencies,  not  specifically  asked  for  by  prospective  creditors,  are  not 
included  and  a  discharge  should  not  be  refused  because  of  a  false  statement 
furnished  to  the  agent  of  a  mercantile  agency  so  that  it  might  fix  the  rating 


17  Am.  B.  R.  343,  14»  Fed.  63,  67,  manifestly 
concurs  in  this  view,  for  he  says:     "  If,  how- 
ever, such   a   report   as  is  here  shown,  be 
obtained  from  a  merchant  by  a  commercial 
agency  at  the   request,   disclosed   or   undis- 
closed, of  one  or  more  of  the  agency's  cus- 
tomers, it  seems  to  me  incredible  that  the 
merchant  furnishing  such  report  can  be  sup- 
posed to  have  given  it  for  any  other  purpose 
than   of    enlightening    those    persons    who 
liAbitnally  deal  with  himi  on  credit  as  to  his 
true  financial  condition.    The  custom  of  trade 
is  so  well  known  that  when  an  agency  applies 
to  a  merchant  for  a  specially  signed  report  of 
his  condition,  he  must  know  that  such  report 
is  for  the  special  purpose  of  enabling  those 
who  usually  vend  him  goods  to  decide  upon 
his  financial  responsibility.** 

Where  a  bankrupt  made  a  materially  false 
statement  in  writing  to  a  mercantile  agency 
which  recited  that  it  was  designed  as  a  basis 
for  credit,  and  later  obtain^  property  on 
credit  from  a  customer  of  such  mercantile 
agency,  who  relied  on  such  statement  in  ex- 
tending sudi  credit,  it  was  equivalent  to  a 
statement  made  directly  to  the  person  from 
whom  the  property  was  received  and  debarred 
the  bai&rupt  from  the  right  to  a  discharge. 
In  re  Augspurger  (D.  C,  Ohio),  25  Am.  B. 
R.  83,  181  Fed.  74. 

In  re  Pincus  (D.  C,  N*.  Y.),  17  Am.  B.  K. 
331,  147  Fed.  21,  it  was  in  substance  ruled 
that  a  written  financial  statement  made  by 
a  party  to  a  commercial  agency,  which  shows 
on  its  face  that  it  was  made  as  a  basis  for 
credit  with  the  associate  members  of  such 
company,  and  which  is  communicated  by  such 
agency  to  members  who  give  credit  on  the 
faith  of  it,  is  equivalent  to  one  made  directly 
to  them,  and  if  materially  false,  will  debar 
the  debtor  from  the  right  to  a  discharge  in 
bankruptcy. 

A  statement  in  writing  by  a  bankrupt  to 
a  mercantile  agency,  though  false,  will  not 
bar  his  discharge  tmless  the  bankrupt  re- 
ferred the  prospective  creditor  to  the  said 
statement  as  being  a  true  statement  of  his 
financial  condition,  made  for  the  purpose  of 
obtaining  credit.  Matter  of  Foster  (Ref., 
Mi8B.),24  Am.  B.  R.  368. 

When  a  person  makes  a  statement  to  a 
mercantile  agency,  he  makes  it  for  the  pur- 
pose of  having  the  statement  transmitted  by 
the  mercantile  agency  to  its  subscribers  who 
propose  to  do  bttsmeas  witii  him,  and  that 


as  to  any  person  to  whom  his  statement  is 
thus  transmitted  by  the  mercantile  agency 
and  who  becomes  a  creditor  upon  the  faith 
of  it,  the  statement  has  precisely  the  same 
effect  as  though  it  had  been  made  in  person 
by  the  debtor  to  the  creditor  and  reliea  upon 
by  the  creditor.  In  re  Russell  &  Birkett 
(Ref.,  N.  Y.),  6  Am.  B.  R.  608. 

In  order  to  make  a  statement  substantially 
true  for  the  purpose  of  a  mercantile  agency, 
a  party  need  not  report  his  contingent  lia- 
bilities where  there  is  no  fraudulent  sup- 
pression of  the  fact.  If  the  sufbscriber  to  the 
mercantile  agency  desires  information  in  re- 
gard to  such  liabilities  he  should  call  for 
a  "  special  report."  So  held  in  a  case  where 
a  subscriber  did  not  report  a  mortgi^  secur- 
ing certain  bonds  which  were  supposed  to 
be  entirely  good.  In  re  Russel  ft  Birkett 
(Ref.,  N.  v.),  5  Am.  B.  R.  608. 

Statement  made  to  mercantile  agency  ''in 
strict  confidence.**— ;■  Where  bankrupt  fur- 
nished to  a  mercantile  agency,  upon  request, 
a  written  statement  of  his  financial  condition 
"  in  strict  confidence  for  commercial  use 
only,"  the  fact  that  the  statement  was  ma- 
terially  false  and  was  relied  upon  by  a  cred- 
itor in  making  sales  to  bankrupt  more  than  a 
year  later,  is  insufficient  to  bar  a  discharge, 
under  §  14-b (8)  of  the  bankruptcy  act  as  it 
stood  before  the  amendment  of  1910,  in  the 
absence  of  proof  that  such  statement  was 
made  to  the  mercantile  agency  as  the  agent 
either  of  the  bankrupt  or  the  objecting  cred- 
itor. Novick  v.  Reed  &  Co.  (C.  C.  A.,  3d 
Cir.),  27  Am.  B.  K.  621,  192  Fed.  20. 

Necessity  that  agency  be  representatiye 
of  creditor. —  False  representations  to  a  mer- 
cantile agency  are  not  a  1)ar  to  a  discharge, 
unless  it  appear  that  the  agency  was,  in 
some  sense,  the  representative  of  a  creditor 
from  whom  money  or  property  was  obtained, 
or  that  the  representations  made  to  them 
were,  in  some  way,  communicated  to  or  relied 
upon  by  the  creditor.  Matter  of  Kretz  (D. 
C,  Wash.),  32* Am.  B.  R.  365,  212  Fed.  784. 

872.  Matter  of  €loutier  Bros.  (D.  C,  Me.), 
36  Am.  B.  R.  319,  228  Fed.  669. 

878.  In  re  Russell  (C.  C.  A..  2d  Cir.),  23 
Am.  B.  R.  850,  176  Fed.  253;  Matter  of 
Napier  (Ref.,  Ky.),  23  Am.  B.  R.  660.  It 
i^ould  be  noticed  that  the  amendment  of 
1910  wae  not  considered  in  the  decision  of 
these  cases. 
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in  its  books  and  not  asked  for  by  any  particular  customer.^''*  While  within 
reasonable  limits  statements  made  to  a  mercantile  agency  are  to  be  regarded 
as  continuing,  no  invariable  rule  can  be  laid  down  as  to  the  length  of  time 
during  which  the  vendor  may  rely  upon  the  statements  made  to  such  agency ; 
each  case  depends  upon  its  own  facts  and  what  is  reasonable  for  a  prudent  and 
intelligent  business  man  to  do.®^' 

(9)  By  the  bankrupt. —  This  follows  from  the  nature  of  the  transactions 
here,  iri 'a  sense,  interdicted.^^®  A  false  statement  by  one  partner,  made  in  the 
course  of  the  partnership  business,  will  not  be  a  bar  to  the  discharge  of  a 
partner  who  did  not  participate  therein  and  had  no  knowledge  thereof  ,^^  but 
will  be  a  bar  to  the  discharge  of  the  partnership.^'^® 

874.  Matter  of  Zopper  (C.  C.  A.,  2d  CiT.)i 
33  Am.  B.  R.  652,  211  Fed.  936. 

875.  Continuing  statements. —  In  re  Rus- 
sel  A,  Birkett  (Ref.,  N.  Y.),  5  Am.  B.  R.  608. 

Where  a  person,  aJtK>ut  a  year  prior  to  his 
adjudication  as  an  involuntary  bankrupt, 
without  solicitation,  knowingly  made  a  false 
and  misleading  statement  to  a  mercantile 
agency,  to  obviate  unfavorable  reports,  with 
regard  to  his  financial  standing,  and  within 
ten  days  attempted  to  correct  sAid  statement 
by  another,  which,  while  not  so  bad,  was 
nearly  eo,  and  referred  to  it  for  the  pur- 
pose of  obtaining  goods  on  credit,  he  will  be 
denied  his  discharge;  such  statement,  both  in 
its  orif^nal  as  well  as  its  corrected  form,  was 
a  contmuing  one,  and  unless  recalled  was  for 
a  reasonable  time  to  be  relied  upon  as  stat- 
ing the  truth.  In  re  Kyte  (D.  C,  Pa.),  23 
Am.  B.  R.  414,  174  Fed.  867.  Statement 
made  two  years  prior  to  extension  of  credit 
not  sufficient.  Matter  of  Kean  ( D.  C,  N.  Y. ) , 
38  Am.  B.  R.  628,  <237  Fed.  682. 

In  re  Terens  (D.  C,  Wis.),  22  Am.  R.  R. 
897,  172  Fed.  939,  Judge  Quarles  says:  ''It 
is  matter  of  common  knowledge  that  such 
statements  are  frequently  intended  as  a  con- 
tinuing representation  for  indefinite  periods 
of  time.  I  am  of  opinion  that  the  date  of 
the  statement  is  immaterial,  if  property  has 
in  fact  been  obtained  upon  the  strength  of 
it  within  the  four-months  period,  as  is  the 
case  here.  We  are  not  called  upon  to  de- 
cide whether  under  any  circumstances  the 
four-months  limitation  can  be  read  into 
the  third  subdivision  of  section  144),  and 
merely  hold  that,  where  goods  have  been 
furnished  and  credit  has  been  extended  on 
the  faith  of  such  statement  within  four 
months  of  the  bankruptcy,  the  date  of  the 
property  statement  should  be  held  imma- 
terial." 

About  a  year  and  six  months  before  the 
filing  of  a  petition  in  bankruptcy,  bank- 
rupt made  a  materially  false  statement  in 
writing  for  the  purpose  of  obtaining  a  large 
bill  of  goods  on  credit,  which  goods  were 
paid  for  in  full.  The  statement  contained 
a  provision  that  it  was  to  be  binding  for 
purchases  "now  or  hereafter  made,  unless 
changed  by  written  authority  from  the  un- 
dersigned.'' Subsequently  and  between  six 
and  nine  months  prior  to  the  filing  of  the 
petition,  other  goods  were  purchased  on 
credit  from  the  same  creditor,  which  were 


never  paid  for.  Upon  objection  to  the  bank- 
rupt's discharge  on  the  ground  that  these 
goods  had  been  obtained  on  credit  by  reason 
of  such  statement,  held,  that  this  was  not 
an  obtaining  of  proper^  on  a  false  state- 
ment in  writing  within  the  cont^nplation 
of  section  14-b  (3)  of  the  bankruptcy  act. 
In  re  Cotton  &  Preston  <D.  C,  Ga.),  26  Am. 
B.  R.  517,  183  Fed.  181;  Ragan,  Malone  & 
Co.  V.  Cotton  &  Preston  (C.  C.  A.,  6th  Cir.) , 
29  Am.  B.  R.  597,  200  Fed.  546,  in  which 
case  a  similar  statement  was  under  consid- 
eration, and  the  court  hdd  that  the  fact  that 
the  first  purchase  of  goods  obtained  there- 
under had  been  paid  lor,  did  not  preclude 
such  creditors  from  urging  the  falsity  of  the 
statement  as  a  bar  to  the  firm's  discharge 
in  bankruptcy,  it  appearing  that  bankrupt's 
account  was  a  nmning  account,  covering 
purchases  made  from  time  to  time  for  little 
over  one  year,  on  which  the  credits  made  at 
no  time  left  the  account  fully  paid  up,  and 
that  the  statement  was  relied  upon  by  the 
creditors  in  the  subsequent  credits,  as  well 
as  the  first.  And  see  In  re  O'Callaghan 
(D.  C.  Mass.),  29  Am.  B.  R.  304,  199  Fed. 
662. 

376.  As  to  fraud,  practiced  by  an  agent 
of  the  bankrupt,  see  Dnrst  v.  Barton,  47 
N.  Y.  167 :  Perley  v.  Catlin,  31  lU.  533. 

877.  Faue  statement  by  partner. —  In  re 
Cotton  &  Preston  (D.  C,  Ga.),  25  Am.  B. 
R.  517,  183  Fed.  181;  Hardie  v.  SwafTord 
Bros.  Dry  Goods  Co.  (C.  C.  A.,  8th  Cir.), 
21  Am,  B.  R.  457,  165  Fed.  588,  revg.  In  re 
Hardie  A  Co.  (D.  C,  Tex.),  16  Am.  B.  R. 
313,  143  Fed.  653;  Frank  v.  Michigan  Paper 
Co.  (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R.  261, 
179  Fed.  776;  Ragan,  Malone  &  Co.  v.  Cot- 
ton &  Preston  (C.  C.  A.,  5th  Cir.),  29  Am. 
B.  R.  597,  200  Fed.  546;  Matter  of  Blank 
(D.  C,  Pa.),  38  Am.  B.  R.  71,  236  Fed.  801. 

378.  Frank  v.  Michigan  Paper  Co.  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  R.  261,  179  Fed, 
776,  holding  that  such  bar  to  a  discharge, 
however,  by  reason  of  a  false  statement  in 
writing,  is  confined  to  such  person  or  per- 
sons as  actually  made  such  statement  with 
the  intention  to  deceive,  and  to  the  part- 
nership entity  of  which  such  person  was  a 
member,  and  the  intent  to  deceive  cannot 
be  imputed  to  a  partner  who,  prior  to  the 
bankruptcy  proceeding  against  the  firm, 
knew  nothing  whatever  of  the  writing  of 
the  statement. 
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IX.    FKAUDULEH  T  TRAN SFSR. 

ft.  In  general.— -  If  a  bankrupt  at  any  time  within  tte  four  months'  period 
has  "  transferred,  removed,  destroyed  or  concealed,  or  permitted  to  be  removed, 
destroyed  or  concealed,  any  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors,"  his  discharge  should  be  refused.  Under  the  law  of 
1867,  the  making  of  botii  a  fraudulent  preference  ^d  a  fraudulent  transfer 
were  objections  to  discharge.  The  original  draft  of  the  amendatory  bill  of 
1903  was  the  same.*^  Under  the  definition  of  transfer,*®^  it  is  difficult  to  con- 
ceive of  a  preference  that  does  not  amount  to  a  transfer,  and,  if  fraudulent, 
either  transaction  will  come  within  the  present  clause.  The  words  of  sub- 
division 4  are  doubtless  a  definition  or  explanation  of  the  words  "  fraudulent 
transfer  '^  there  used.  Hinder,  delay  or  defraud  creditors  applies  to  the  whole 
body  of  the  bankrupt's  creditors,  and  not  a  conversion  of  property  belonging 
^  a  single  creditor.*^^ 

b.  Elements  of  proof. —  The  creditor  alleging  this  objection  must  show,  in 
^batance,  the  commission  of  the  first  act  of  bankruptcy.    The  variances  between 
^®  phrasing  here  and  that  of  §  3-a  (1)  are  inmiaterial.    "  Destroyed  ''  occurs 
*^^^e  only,  but  it  a.dds  nothing,  as  "  removed "  may  include  it  and  "  con- 
^led  ^'  382  gur^iy  does.     The  words  of  limitation  rcSer  to  the  four  months' 
'^^oiruptcy  period,  discussed  under  section  three,  ante.    How  far  an  adjudica- 
tion on  the  first  act  of  bankruptcy  will  be  res  adjudicata  on  an  objection  to 
a  discharge  need  not  be  considered ;  a  court  which  finds  the  first  will  not  easily 
^  persuaded  to  refuse  to  find  the  second.     Nor  is  any  discussion  as  to  the 
technical  meaning  of  the  words  important.     Any  transfer,  destruction,  or  con- 
cealment of  property  within  the  inhibition  of  the  statute  of  frauds,  if  within 
the  four  months'  period,  will,  if  seasonably  pleaded  and  duly  proven,  bar  a 
discharge.    If  the  transfer  be  made  within  the  limited  period  it  will  be  a  bar 
althongh  not  knowingly  and  fraudulently  made.^®^    If  made  prior  to  the  four 

.  ^^-   Oompare  Beport  of  Ex.  Com.  of  Na-  lay  and  intent  to  hinder,  it  does  distinguish 

tional     Association    of    Referees    in    Bank-  between  intent  to  defraud  and  intent  to  delay 

niptey,  jjreviously  mentioned.  or  hinder.     The  statute  must  be  construed 

SflO.  ^^e  Bankr.  Act.  §  1   (26).  according  to  its  reasonable  intent  and  only 

^^.   Matter  of  Berry  &  Co.    (D.  C.>  N.  such  transfers  as  not  only  hinder  and  delay 

"^•^t  1^   Am.  B.  R.  360,  146  Fed.  623.  but  also  operate  as  a  fraud,  i.  e.,  those  en- 

^AQ^    in  Older  to  bar  a  bankrupt's  dia-  tered  into  with  actual  fraudulent  intent  or 

ebarge  tanst  be  a  fraud  against  the  estate,  those  where  from  the  terms  of  the  agreement 

H^ce,  ^jjg  mere  fact  that  a  bankrupt  dis-  or  the  nature  of  the  transaction  itself,  the 

poaed  of  property  on  which  a  creditor  had  a  fraudulent  intent  is  presumed  to  exist  as  an 

hen  is  ij^^  ^  ijj^ji  ^  ^  discharge,  where  it  inference  of  law,  will  bar  a  discharge.     A 

appears    that  if  the  security  had  remained  sale   and    assignment  by   insolvents,   within 

jtwoul^i   have  been  insufficient  to  pay  the  four  months  prior  to  their  bankruptcy,  of 

creditor»Q.  claim.     Matter   of   Huber    (Ref.,  all  their  property  to  a  corporation  formed 

iftl'  ^'  ^•)'  ^^  ^^'  ^'  ^'  ^^^*  ^°^  *^®  purpose  of  purchasing  the  same,  a 

^^'  ^ankr.  Act.  g  1   (22).  fair  consideration  being  received  by  the  in- 

244    i  ^*^  ^^  ^^^*  ^    '  ^'*  ^**^»  ^^  ^^'  ^'  ^'  solvents  and  turned  over  by  them  to  an  at- 

0    »    ■•^O    Fed.  230.     See  In  re  Braclin    ( D.  tomey  representing  them  and  certain  of  their 

p.  *^.^-)  »  24  Am.  B.  R.  793,   179  Fed.  768;  creditors  with  the  intent  that  the  same  shall 

rirvitz   V.  Pithan    (C.  C.   A.,  8th  Cir.),  27  be    distributed     by    the     attorney     ratably 

^^•^«  It.  621,  194  Fed.  403,  holding  that  a  among   such   creditors  of   the   insolvents   as 

.  ^*^^l«nt  transfer  to  prevent  payment  of  a  would  agree  to  compromise  their  claim  for 

iMOgmesti^   recovered   in   an   action   for   per-  the  amount  received,  is  not  such  a  transfer 

^^]j?J  ^juries,  bars  a  discharge.  of   property  *  with  intent  to  hinder,   delay 

Tr^mfgj.  |p|.  purpose  of  pairing  old  cred-  or    defraud    creditors "    as    will    debar    the 

\tota  ratable   proportion. —  The   bankruptcy  bankrupt   from    the    right   to   a   discharge. 

act  recognizes  the  distinction  between  intent  Matter  of  Julius  Bros.    (C.  C.  A.,  2d  Cir.), 

to  defraud  and  intent  to  prefer,  and  while  32  Am.  B.  R.  699,  217  Fed.  3,  reversing  31 

it  makes  no  distinction  between  intent  to  de-  Am.  B.  R.  132,  209  Fed.  371. 
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months'  period  it  is  no  bar,  even  if  made  for  the  purpose  of  defeating  a  just 
olaim.®^  But  in  New  York  a  conveyance  of  real  estate  made  by  a  bankrupt 
long  anterior  to  the  four  months'  period,  with  intent  to  hinder,  delay,  and 
defraud  creditors,  may  be  alleged  as  a  ground  for  objection  to  his  dischai 
where  the  conveyance  is  not  recorded  until  within  the  four  months'  period ; 
and  whether  such  conveyance  was  made  with  intent  to  liinder,  delay,  and 
defraud  creditors,  is  a  question  of  fact.^^  A  preferentifd  transfer  consisting  of 
a  payment  of  money  on  account  of  an  existing  indebtedness,  in  the  absence  of 
evidence  that  such  payment  was  made  in  fraud  of  creditors,  is  not  within  the 
meaning  of  this  clause.^^  An  assignment  of  stock  by  a  bankrupt  to  his  wife 
to  repay  borrowed  money  has  been  held  not  to  defeat  his  right  to  a  dischai^e.*®** 
If  a  trustee  fails  in  his  action  to  set  aside  a  fraudulent  transfer,  such  transfer 


A  transfer  of  the  furniture  and  fixtures 
of  a  restaurant  by  Insolvents  within  four 
months  prior  to  their  bankruptcy  to  a  rela- 
tive, who  does  not  assume  the  payment  of 
their  debts,  is  voluntary  and  without  con- 
sideration, and  is  such  a  transfer  of  prop- 
erty with  intent  to  hinder,  delay  or  defraud 
creditors,  as  will  bar  the  bankrupts  from  the 
right  to  a  discharge.  Matter  of  Aymo  and 
Barattia  (Ref.,  D.  C,  N.  Y.),  36  Am.  B.  R. 
13. 

Fraudulent  transfer  in  violation  of  Bulk 
Sales  Act. —  Where  a  bankrupt  within  four 
months  preceding  the  filing  of  the  petition 
in  bankruptcy,  transferred  his  stock  of  goods, 
and  at  the  time  executed  a  false  affidavit, 
that  he  had  no  creditors  in  connection  with 
his  business,  in  order  to  avoid  giving  to  his 
transferee  a  written  list  of  his  creditors  and 
to  avoid  notifying  them  as  required  by  the 
Bulk  Sales  Act,  his  discharge  should  be  re- 
fused on  the  ground  that  he  made  the  trans- 
fer with  intent  to  hinder,  delay,  and  defraud 
his  creditors.  Matter  of  DeNomme  (I>.  C 
R.  I.),  32  Am.  B.  R.  744,  214  Fed.  672. 

384.  Transfers  prior  to  four  months'  pe- 
riod no  bar. —  Where  a  husband  more  than 
four  months  prior  to  filing  his  petition  con- 
veyed to  his  wife  for  full  value  certain 
shares  of  corporate  stock  for  the  purpose  of 
raising  money  to  pay  the  expenses  of  an  im- 
pending suit  for  breach  of  promise  to  marry, 
it  is  no  ground  for  denying  his  discharge. 
In  re  Brumbaugh  (D.  C,  Pa.),  12  Am.  B.  R. 
204,  128  Fed.  971. 

A  transfer  of  property  by  a  bankrupt  to 
hinder,  delay  and  defraud  creditors,  made 
more  than  four  months  prior  to  filing  his 
petition  in  bankruptcy,  is  not  a  ground  for 
refusing  a  discharge.  In  re  Wakefield  (D. 
C,  N.  Y.),  31  Am.  B.  B.  42,  207  Fed.  180. 

A  sale  of  real  estate,  entirely  free  from 
fraud,  made  by  the  bankrupt  six  months 
prior  to  bankruptcy,  through  an  agent,  will 
not  bar  a  discharge.  Matter  of  Harris  (Ref., 
N.  J.),  11  Am.  B.  R.  649.  A  transfer  two 
years  prior  to  bankruptcy  was  held  not  to 
bar  a  discharge.  In  re  Danehy  (C.  C.  A.,  2d 
Cir.),  11  Am.  B.  R.  511,  130  Fed.  532.       • 

Where  a  debtor,  several  months  prior  to 
his  adjudication,  turned  over  to  his  assignee 


for  creditors'  property  which  he  believed  to 
be  amply  sufficient  to  pay  all  his  debts  the 
fact  that  from  eleven  to  twenty  months  prior 
to  his  adjudication  he  knowingly  and  fraud- 
ulently lost,  disposed  of,  and  squandered 
large  sums  is  not  sufficient  grounds  for 
denying  him  a  discharge.  In  re  Boner  (D. 
C,  Va.),  22  Am.  B.  R.  151,  169  Fed.  727. 
And  so  where  a  bankrupt,  with  fraudulent 
intent,  transferred  an  insurance  policy  to  his 
wife,  six  years  before  his  bankruptcy,  it  is 
not  of  itself  a  ground  for  refusing  his  dis- 
charge. In  re  Schickerling  (C.  C.  A.,  2d 
ar.),  30  Am.  C.  R.  3]r2,  204  Fed.  592. 

385.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  152  Fed.  733. 

886.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  152  ^ed.  733. 

Deeds  executed  under  secret  agreement. — 
If  deeds  executed  by  a  bankrupt  to  his 
father-in-law  more  than  four  months  prior 
to  adjudication  were  mere  mortgages  or  if 
there  was  any  secret  agreement  by  which 
the  bankrupt  retained  or  was  to  have  title, 
and  he  did  not  disclose  these  facts  on  his 
examination  or  in  his  schedules  he  is  guilty 
of  a  concealment  of  assets  and  a  disdiaige 
should  be  refused.  In  re  Wakefield  (D.  €., 
N.  v.),  31  Am.  B.  H.  42,  207  Fed.  180. 

387.  Matter  of  Maher  (D.  C,  Mass.),  16 
Am.  B.  R.  340,  144  Fed.  503,  aff^g.  15  Am. 
B.  R.  786.  See  also  In  re  Battle  (D.  C, 
No.  Oar.),  19  Am.  B.  R..  40,  154  Fed.  741; 
In  re  McLellan  (D.  C,  K  Y.),  30  Am.  B.  R. 
325,  204  Fed.  482;  In  re  Bouck  <D.  C,  N. 
Y.),  28  Am.  B.  R.  378,  199  Fed.  463;  Matter 
of  Rivkin  (D.  C,  Conn.),  33  Am.  B.  R.  170, 
216  Fed.  218. 

A  perference  alone,  even  though  it  be  a 
voidable  one,  is  no  bar  to  a  bankrupt's  dis- 
chai^e,  since  the  giving  of  a  preference  does 
not  constitute  a  conveyance  of  property  with 
intent  to  delay  or  defraud  creditors.  In  re 
Friedrich  (D.  €.,  Minn.),  28  Am.  B.  R.  656, 
199  Fed.  193. 

388.  In  re  Hedlev  (D.  C,  N.  Y.),  19  Am. 
B.  R.  409,  156  Fed.' 314.  And  see  In  re  Mar- 
cus (C.  C.  A.,  2d  Cir,),  30  Am.  B.  R.  176. 
203  Fed.  29,  as  to  payments  to  wife  during 
four  months'  period  without  intent  to  de- 
fraud. 
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cannot  be  set  up  as  a  bar  to  a  discharge.^^  Cases  cited  in  the  proper  para- 
graphs of  section  three  of  this  work  will  be  found  valuable.®®^  Oilier  cases 
are  collected  in  the  foot-note.*®^ 

e.  Are  general  asaignments  objections  to  discharge? — ^A  question  which  may 
arise  under  this  clause  is  whether  a  previous  general  assignment  is  a  bar  to  a 
discharge.  That  such  an  assignment  is  a  transfer  is  elementary;  that  it 
amounts  to  an  intent  to  hinder  or  delay  creditors  is  now  thought  well  settled.^®^ 
It  would  seem  to  follow  that  if  within  the  interdicted  period,  a  general' assign- 
ment is  a  sufficient  objection  to  a  discharge.  The  question  is  fraught  with  large 
results  as  one  of  the  defects  in  the  administration  of  the  law  rests  on  the  prone- 
ness  of  failing  debtors  to  assign  under  the  State  systems,  thus  accomplishing 
troublesome  conflicts  of  jurisdiction  and  often  mulcting  their  estates  in  double 
fees.  An  authoritative  ruling  that  general  assignments  are  sufficiently  fraudu- 
lent to  bar  a  discharge  would  thus  solve  many  problems.  Debtors  desiring  dis- 
charges would  not  then  care  to  assign. 


X.    PfiEVIOUS  DISCHARGE  IN  A  VOLUNTARY  BANKRUPTCY  WITHIN  SIX  YEARS. 

a.  In  general. —  The  purpose  of  subdivision  5  is  clear.  Through  oversight, 
the  original  law  permitted  discharges  ad  libitum,  and  instances  of  two  and 
even  three  discharges  to  the  same  person  in  as  many  years  are  on  record.  The 
English  law  does  not  permit  a  second  application,  no  matter  after  what  dura- 
tion of  time.^^  The  law  of  1867  allowed  it  only  when  the  bankrupt's  estate 
was  sufficient  to  pay  seventy  per  cent.,  but  three-fourths  of  his  creditors  in 
value  could  consent  to  a  discharge  on  his  paying  a  smaller  amount.^^  The 
present  clause  is  apparently  an  effort  to  omit  the  too  harsh  provisions  of  the 
former,  and,  at  the  same  time,  to  escape  the  dangers  lurking  in  any  device 
which  calls  for  the  consent  of  creditors.^^® 

b.  Effect  and  application. —  The  amendment  of   1903  was  not  retroactive, 

but  only  fixed  a  new  condition  of  discharge  in  case  of  petitions  filed  after  its 
passage.'^  As  to  its  effect  where  the  creditors  petition,  but  the  bankrupt  either 
consents  to  an  adjudication  or  petition,  and  is  adjudicated  while  the  involun- 
tary proceeding  is  pending,  quaere?  If  application  for  a  discharge  has  Been 
made  and  it  has  neither  been  granted  nor  refused,  the  limitation  of  the  clause 


SS9.  In  re  Tiffany  (D.  C,  N.  Y.),  17  Am. 
B.  H.  296,  147   Fed.  314. 

9S0.  See  pp.  90-98,  ante, 

391.  In  re  Freeman,  Fed.  Cas.  6,082;  In 
re  Hannahs,  Fed.  Caa.  6,032;  In  re  Wolfs- 
kiU,  Fed.  Cas.  17,030.  Compare  In  re  Diehl, 
15  Fed.  234.  And  see  In  re  Jones,  Fed.  Cas. 
7,446;  In  re  Mmer  (D.  C,  Va.),  14  Am. 
B.  R.  329,  135  Fed.  591. 

8W.  In  re  Gutwillig  (D.  C,  N.  Y.),  1  Am. 
B.  R.  78,  90  Fed.  475;  s.  c,  on  appeal,  1  Am. 
B.  R.  388,  92  Fed.  337;  In  re  Harper  (D.  C, 
N.  Y.),  3  Am.  B.  R.  804,  100  Fed.  266;  In  re 
Macon  Sash,  etc.  (D.  C,  Ga.),  7  Am.  B.  R. 
66,  112  Fed.  323;  as,  however,  revd.  by  Carl- 
ing  V.  Seymour  Lumber  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  29,  113  Fed.  483;  Scheuer 
V.  Smith  (C.  C.  A.,  5th  Cir.),  7  Am.  B.  R. 
384,  112  Fed.  407;  In  re  Milgraum  v.  Ost 
(D.  C,  Pa.),  12  Am.  B.  R.  306,  129  Fed. 
827  (as  to  9iifficien<7  of  specifications). 
Compare  also,  imder  the  former  law.  In  re 


Chadwick  et  al.,  Fed  Cas.  2,569;  In  re  Pierce, 
Fed.  Cas.  11,141;  Haas  v.  O'Brien,  66  N.  Y. 
597;  Mayer  v.  Hellman,  91  U.  S.  496,  23 
L.  Ed.  377. 

393.  English  Act  of  Bankruptcy  of  1890, 
8  8(3)    (k). 

804.  Act  of  1867,  §  30,  R.  S.,  §  5,116. 

395.  See  Report  of  Ex.  Com.  of  National 
Association  of  Referees  in  Bankruptcy,  p.  18, 
previously  mentioned. 

896.  In  re  Seaholra  (C.  C.  A.,  1st  Cir.), 
14  Am.  B.  R.  202,  136  Fed.  144,  holding  that 
the  words  "  in  voluntary  proceedings  "  have 
reference  to  the  proceedings  in  which  a  dis- 
charge was  granted,  and  not  to  the  proceed- 
ing in  which  the  second  discharge  is  sought, 
and  where  a  bankrupt  has  been  discharged 
from  his  indebtedness  in  a  voluntary  proceed- 
ing within  six  years,  a  second  discharge  upon 
his  own  application  in  a  subsequent  involun- 
tary  proceeding  is  properly  withheld. 
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would  not  seem  applicable.  If  an  application  for  a  discharge  had  been  refused 
in  one  proceeding  the  question  of  the  bankrupt's  right  to  discharge  from  the 
same  debts  in  a  subsequent  proceeding  is  res  adjudiccdaJ^  The  rule  would 
seem  to  be  that  the  failure  of  a  bankrupt  to  apply  for  a  discharge  in  the  prior 
proceedings  precludes  him  from  procuring  a  discharge  in  subsequent  pro- 
ceedings from  the  debts  scheduled  and  provable  in  the  prior  proceedingB.**® 
The  discharge  in  the  subsequent  proceedings  must  except  all  debts  provable 
in  the  first  bankruptcy  and  which  could  have  been  discharged  therein,^*®  And 
the  fact  that  a  debt  proved  in  the  first  proceeding- was  put  in  judgment  after  a 
refusal  of  the  bankrupt's  discharge,  does  not  create  a  new  debt  so  as  to  entitle 
the  bankrupt  in  the  second  bankruptcy  proceeding  to  retry  his  right  to  a  dis- 
charge from  such  debt.*^  And  where  a  discharge  has  been  granted  in  volim- 
tary  proceedings  a  second  discharge  cannot  be  granted  within  siz  years  in  an 
involuntary  proceeding.   ^ 

c.  Heasure  of  time. —  The  six  years  unquestionably  begin  to  run  from  the 
date  of  the  order  granting  the  discharge;  the  time  is  thus  to  be  measured 
between  such  date  and  the  application  for  the  second  discharge,  not  the  date 
of  filing  a  second  petition  in  bankruptcy.^^    Where,  within  five  years  of  his 


397.  Kuntz  v.  Young  (C.  C.  A.,  8th  Cir.), 

12  Am.  B.  R.  505,  131  Fed.  719;  In  re  Kuffler 
(D.  C,  N.  Y.),  19  Am.  B.  R.  181,  153  Fed. 
667;  Matter  of  Julius  Silverman  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  460,  157  Fed.  675; 
In  re  Elby  (D.  C,  Iowa),  19  Am.  B,  R.  734, 
157  Fed.  935. 

Refusal  res  adjudicata. —  It  is  a  settled 
rule  of  law  that,  where  a  bankrupt  has  failed 
to  apply  for  his  order  of  discharge  within 
the  time  limited  hy  the  statute,  his  right  to 
such  order  is  re&  adjudicata,  and  he  cannot 
by  any  subsequent  proceedings  secure  a  dis- 
charge from  the  debts  provable  in  the  former 
proceedings.    In  re  Wemtraub  (D.  C,  N.  J.), 

13  Am.  B.  R.  711,  133  Fed.  1000. 

Discharge  in  second  proceeding  held  pend- 
ing appeal  in  the  first. —  Where  bankrupts 
were  denied  their  discharge  upon  the  ground 
that  their  application  for  a  discharge  in  a 
former  bankruptcy,  involving  the  same  in- 
debtedness, though  applied  for  in  time,  and 
denied  after  a  year  from  the  d&te  of  the 
adjudication  was  res  a4judi€ata,  but  no  order 
was  entered,  an  appeal  from  the  order  deny- 
ing them  a  discharge  in  the  second  bank- 
ruptcy proceeding  will  not  be  disposed  of 
until  they  have  had  an  opportunity  to  enter 
an  order  denying  the  discharge  in  the  first 
bankruptcy  proceeding  and  take  an  appeal 
therefrom.  Matter  of  Elkind  &  Schwartz  (C. 
C.  A.,  2d  Cir.),  23  Am.  B.  R.  166,  175  Fed. 
64. 

898.  Matter  of  Cooper  (D.  C,  N.  J.),  37 
Am.  B.  R.  625,  236  Fed.  298. 

This  rule  seems  to  be  opposed  in  the  case 
of  Matter  of  Skaats  (D.  C,  Ala.),  37  Am. 
B.  R.  579,  233  Fed.  817,  in  which  it  was  held 
that  the  mere  fact  that  a  bankrupt,  in  a 
prior  volimtary  proceeding,  failed  to  apply 
tor  a  discharge,  is  not  a  bar  to  or  res  adjudi' 
cata  on  an  application  made  within  six  years 
in  a  subsequent  proceeding;  it  must  be  shown 


that  there  was  a  discharge  granted  or  denied 
by  the  court  in  the  prior  proceeding. 

899.  In  re  Pullian  (D.  C,  Tenn.)»  22  Am. 
B.  R.  513,  171  Fed.  595.    • 

The  failure  of  a  bankrupt  to  apply  for  a 
discharge  within  the  prescribed  tune  limit 
is  a  conclusive  determmation  as  to  all  par- 
ties then  before  the  court,  and  in  subsequent 
bankruptcy  proceedings  the  said  bankrupt 
will  be  granted  a  dischftrge,  only  as  to  such 
debts  as  were  incurred  since  the  institution 
of  the  first  bankruptcy  proceedings.  In  re 
Van  Dorries  (D.  C,  Wis.),  21  Am.  B.  R. 
849,  168  Fed.  718. 

400.  In  re  Kuffler  {t>,  C,  N.  J.),  19  Am. 
B.  R.  181,  153  Fed.  667,  affd.  22  Am.  B.  R. 
289,  168  Fed.  1021;  In  re  Schnabel  (D.  €., 
N.  Y.),  23  Am.  B.  R.  22,  166  Fed.  383. 

Effect  of  failure  to  apply. —  The  failure  of 
a  bankrupt,  through  the  neglect  of  his  attor- 
ney, to  apply  for  a  discharge  within  the  pre- 
scribed time  limit,  has  the  same  effect  as  a 
judgment  denying  him  a  discharge  from  the 
defbts  involved  in  the  bankruptcy  proceedings 
and  he  may  not  thereafter  institute  a  bank- 
ruptcy proceeding  for  the  mere  purpose  of 
obtaining  a  discharge  from  debts  scheduled 
and  provable  in  the  former  proceeding.  In 
re  Stone  (D.  C,  Ore.),  23  Am.  B.  R.  24,  172 
Fed.  947. 

401.  Matter  of  Neely  (D.  C,  N.  Y.).  12 
Am.  B.  R.  407,  134  Fed.  667;  In  re  Seaholm 
(C.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  292,  136 
Fed.  144;  Matter  of  Haase  (D.  C,  N.  Y.), 
17  Am.  B.  R.  528,  155  Fed.  553. 

402.  In  re  Little  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  640,  137  Fed.  521 ;  In  re  Jordan 
(D.  C,  Pa.),  15  Am.  B.  R.  449,  142  Fed. 
292.  The  six  years  is  to  be  measured  back- 
ward from  the  time  of  the  hearing.  Matter 
of  Ha%8e  (D.  C,  N.  Y.),  17  Am.  B.  R.  528, 
155  Fed.  653  (citing  Collier  on  Bankruptcy) ; 
In  re  Chase  (D.  C.,  Mass.),  26  Am.  B.  B.  456x 
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discharge,  a  voluntary  bankrupt  is  again  adjudicated  a  bankrupt,  upon  his 
own  petition,  hje  motion  for  leave  to  withdraw  the  proceedings  because  he 
could  not  obtain  a  dischai^  therein  "  within  six  years  "  after  the  granting 
of  the  former  discharge,  will  be  denied  where  his  creditors  object^^ 


XL    REFUSAL    TO    OBEY    A    LAWFUL    ORDER,    OR    TO    ANSWER    A    MATERIAL 

QUESTION  APPROVE-D  BY  THE  C0URT.4O4 

a.  In  general. —  The  nearest  equivalent  to  this  new  objection  is  found  in 
the  act  of  184:1,  whereby  a  discharge  might  be  denied  a  bankrupt  who  should 
"wilfully  omit  or  refuse  to  comply  with  any  orders  or  directions  of  such 
court/*  ^^  Refusal  to  obey  or  to  answer  are  in  despite  of  the  court,  and  the 
bankrupt  may  well  say  he  thereby  became  liable  for  nothing  more  than  a 
contempt.  The  amendatory  act  has  added  another  consequence.  Recalci- 
trancy is  now  also  an  objection  to  his  discharge.  But  it  must  be  "  in  the 
proceedings  in  bankruptcy.'*        ' 

b.  Befusal  to  obey. —  This  seems  to  include  failure  to  answer  questions, 
provided  the  order  requiring  the  answer  is  lawful.  As  has  been  seen,  the 
words  "  lawful  orders "  occur  elsewhere  in  the  act.  Whether  the  order  is 
lawful  or  not  will  often  be  the  only  question.  If  authorized  in  words  or  by 
implication  from  the  statute,  it  will  be.  Contempt  of  court,  provided  the 
order  ignored  was  lawful,  under  this  clause,  becomes  thus  in  effect  an  available 
objection  to  discharge.  It  is  suggested,  however,  that  mere  neglect,  not 
amounting  to  refusal  to  obey,  would  not  be  sufficient 

c.  Befusal  to  answer. —  This  is  not  essentially  different  from  refusal  to 
obey.  On  refusal  to  answer  a  proper  question,  the  court  will  usually  order 
the  bankrupt  to  answer.  These  words  were  inserted  as  a  means  to  compel 
replies  where  the  bankrupt  asserts  his  privilege.*^  It  must  appear  in  the 
report  of  the  special  master  that  the  bankrupt  refused  to  answer  "  a  material 
question  approved  by  the  court."  *^  A  bankrupt's  refusal  to  answer  a  qiiestion, 
upon  the  ground  that  it  will  tend  to  degrade  and  incriminate  him,  will  present 
his  discharge,  although  he  subsequently  signifies  his  willingness  to  answer.^^ 
But  where  there  is  nothing  to  show  that  a  bankrupt,  in  giving  evasive  and  dis- 
respectful answers  to  questions  concerning  his  property,  wilfully  concealed 
testimony,  preventing  his  creditors  from  obtaining  the  property,  his  conduct 
is  not  ground  for  refusing  to  grant  him  a  discharge.^^  This  clause  is  not  in 
conflict  with  the  fifth  amendment  to  the  constitution.*^^ 


186  Fed.  408.  The  chance  in  the  text  hy  in- 
serting the  words  "application  for  the,"  is 
suggested  by  the  court  in  the  case  of  In  re 
Dunphy  (D.  C,  Me.),  30  Am.  B.  R.  760,  206 
Fed.  680.  It  seems  more  reasonable  to  hold 
that  the  period  terminates  upon  the  applica- 
tion for  the  second  discharge. 

403.  Matter  of  Smith  (D.  C,  N.  Y.),  19 
Am.  B.  R.  63,  156  Fed.  688. 

404.  Note  remarks  of  Judge  Brawley,  in 
In  re  Nachman  (D.  C.,  So.  Car.),  8  Am.  B. 
R.  180,  114  Fed.  996. 

405.  Act  of  1841,  }  4. 

406.  See  p.  269,  ante. 

407.  Matter  of  Lenweaver  (D.  C,  N.  Y.), 
36  Am.  B.  R.  73,  226  Fed.  987. 


408.  In   re  Weinreb    (C.  C.   A.,   2d   Cir.), 

18  Am.  B.  R.  387,  163  Fed.  363. 

409.  The  purpose  of  the  penalties  of  the 
bankruptcy  statute  is  to  prevent  bankrupts 
from  concealing  their  property  and  defraud- 
ing their  creditors.  Ordinary  questions  of 
contumacy  or  contempt  of  court  can  be  dis- 
posed of  directly  and  of  themselves  are  not 
to  be  corrected  by  the  withholding  of  a  dis- 
charge.    Matter  of  Fanning   (D.  C.,  N.  Y.), 

19  Am.  B.  R.  65,  155  Fed.  701. 

410.  In  re  Dresser  (C.  C.  A.,  2d  Cir.),  16 
Am.  B.  R.  561,  145  Fed.  1,021,  holding  that 
the  proceeding  for  a  discharge  is  not  a  crim- 
inal proceeding,  and  that  the  constitutional 
provision  protects  witnesses  in  criminal  pro- 
ceedings only. 
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d.  Effect  of  withdrawal  of  objections  by  creditors. —  In  determining  whether 
a  bankrupt  is  entitled  to  a  discharge,  the  fact  that  creditors^  who  originally 
objected  thereto,  have  withdrawn  from  the  case,  should  have  no  weight,  if 
the  court  be  clearly  convinced  that  the  bankrupt  has  committed  tiie  frauds 
allied  by  them;  but  if  there  be  doubt  as  to  bankrupt's  guilt,  that  fact  may 
properly  be  considered.*^* 

XIL    THE  DISCHARGS. 

a.  In  general. —  The  granting  or  withholding  of  a  discharge  is  within  the 
sound  judicial  discretion  of  the  judge.**^  But  a  voluntary  baiJkrupt  is  entitled 
to  his  discharge  as  a  legal  right  unless  the  objecting  creditors  establish  his  guilt, 
for  the  burden  is  not  on  the  bankrupt  to  satisfy  the  court  that  he  has  done 
everything  the  law  requires  him  to  do  and  is  guilty  of  none  of  the  things  which 
the  law  condemns.*^  If  the  judge  sustains  the  specifications .  or  any  of  them, 
an  order  refusing  the  discharge  is  granted  and  entered;  such  an  order  pre- 
cludes another  application  in  the  same  proceeding.***  If  he  overrules  them,  an 
order  of  discharge  follows.  A  discharge  may  not  be  refused  because  the  bank- 
rupt has  been  dilatory  in  bringing  the  matter  to  a  hearing,**'  or  because  one 
or  more  debts  will  not  be  released  by  it.***  The  insanity  of  the  bankrupt  does 
not  affect  his  right  to  a  discharge.**^  The  referee's  findings  are  not  usually 
reversed  except  for  palpable  error.**®  The  findings  of  the  special  master  or 
referee  should  specifically  state  the  grounds  for  tibie  denial  of  a'  discharge.**® 
Unlike  the  certificate  under  the  former  law,  the  discharge  of  to-day  is  silent 
as  to  the  debts  affected  thereby.*^^  Its  effect  can  only  be  determined  when  it  is 
asserted  as  a  bar  elsewhere.*^*  Where  a  bankrupt  has  been  denied  a  discharge 
in  one  proceeding  he  cannot  in  a  second  proceeding  be  discharged  from  debts 
provable  in  the  former  proceeding,*^  even  though  they  are  barred  by  the 


411.  In  re  Hammerstein  (C.  C.  A.,  2d  Cir.) , 
26  Am.  B.  (R.  767,  189  Fed.  37. 

418.  Woods  V.  Little  (C.  C.  A.,  3d  Cir.), 
13  Am.  B.  R.  742,  134  Fed.  229.  A  discharge 
Bhould  not  'be  granted  until  the  specifications 
of  objection  thereto  have  been  disposed  of. 
In  re  Randall  (D.  C,  Pa.),  20  Am.  B.  R. 
306,  159  Fed.  298. 

Discretion  of  bankruptcy  court. —  Such  a 
denial  ia  discretionary  with  the  bankruptcy 
court,  but  only  in  the  same  sense  in  which 
final  orders  and  decrees  in  equity  are  so. 
Substantial  errors  in  the  interpretation  or 
application  of  the  principles  and  rules  of 
equity  jurisprudence  governing  the  matter 
may  be  reviewed  and  corrected.  Lindeke  v. 
Converse  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
696,  198  Fed.  618. 

418.  Matter  of  Johnson  (D.  C,  Pa.),  32 
Am.  B.  R.  448,  216  Fed.  748. 

414.  Matter  of  Feigenbaum  (C.  C.  A,,  2d 
Cir.),  9  Am.  B.  R.  696,  57  C,  C.  A.  409, 
121  Fed.  69,  revg.  7  Am.  B.  R.  339,  161  Fed. 
608. 

415.  In  re  Wolff  (D.  C,  Cal.),  13  Am.  B. 
R.  96,  132  Fed.  396. 

416.  In  re  Blumberg  (D.  C.,  Tenn.),  1  Am. 
B.  R.  633,  94  Fed.  476,  holding  that  the 
District  Court  in  considering  the  application 
for  a  discharge  can  consider  only  the  right 
to  a  discharge,  not  the  effect  of  a  discharge. 


417.  In  re  Miller  (D.  C.,  Pa.),  13  Am.  B. 
R.  345,  133  Fed.  1017. 

418.  In  re  Covington  (D.  C,  No.  Car.),  6 
Am.  B.  R.  373,  110  Fed,  143. 

419.  Necessity  for  pointing  out  offense. — 
In  order  to  bar  a  bankrupt's  discharge  on 
the  ground  of  having  committed  an  offense 
punishable  by  imprisonment,  in  that  he  made 
false  oath  in  relation  to  the  proceedings  in 
bankruptcy,  it  must  be  shown  wherein  the 
bankrupt  made  a  false  oath,  and  a  finding 
that  (1)  in  verifying  the  answer  and  (2) 
in  giving  his  testimony,  the  bankrupt  made 
a  false  oath  "either  in  one  or  the  other," 
is  insufiicient.  In  re  Mayer  (D.  C.,  N.  Y.), 
28  Am.  B.  R.  342,  195  Fed.  671. 

420.  See  Form  No.  69,  and  compare  Audu- 
bon V.  Schufeldt,  181  U.  S.  675,  5  Am.  B.  R. 
829,  46  L.  Ed.  1,009.  See  also  In  re  Claff 
(D.  C.,  Mass.),  7  Am.  B.  R.  128,  111  Fed. 
506. 

481.  See  discussion  under  Section  Seven- 
teen, po8t,  and  compare  for  rulings  in  ad- 
vance of  discharge  cm  application  for  stays, 
under  Section  Eleven  and  later  under  this 
section,  subtitle  "Effect  of  the  Discharge." 

422.  In  re  Kuffler  (D.  C,  N.  Y.),  16  Am. 
B.  R.  306,  144  Fed.  446;  Blumenthal  v.  Jones, 
208  U.  S.  64,  19  Am.  B.  R.  288,  66  I*  Ed. 
390. 


Gbahtinq  Dischaboe. 


401 


^tute  of  limitations.*®  A  discharge  may  be  amended  after  the  term  at  which 
It  was  granted.^^ 

b.  Postponement  of  discharge. —  Cases  have  arisen  where  it  is  appropriate  to 

Withhold  temporarily  or  to  postpone  a  discharge  pending  the  determination 

^f  a  suit  or  proceeding  in  which  others  beside  the  bankrupt  are  parties,  where 

^  discharge  will  tend  to  aflfect  adversely  the  rights  of  such  parties.     As,  for 

instance,  where  a  bond  was  given  to  release  certain  property  of  the  bankrupt 

^tom  a  writ  of  garnishment,  granted  in  an  action  on  a  contract  more  than 

^^tir  months  prior  to  bankruptcy  ;*^  and  so  also  when  questions  have  arisen  in 

^^spect  to  exempt  property  claimed  by  the  bankrupt  but  as  to  which  creditors 

^^^e  asserted  certain  rights.*^ 

c.  Costs. —  Costs  on  contested  applications  for  discharge  are  discretionary, 
^^  are  often  granted  "^  but  not  to  the  attorney  for  the  bankrupt  out  of  the 

tate.^  Ii^  voluntary  cases  it  has  been  held  that  costs  may  be  allowed  to  the 
.if    ,  ^pt's  attorney.^   But  in  no  case  should  such  costs  be  chan 


xi     ,^t'ca  attorney 
"^'^^jeetingcreditors.^^ 


:ged  against 

(L  Vacating  dischai^e. —  It  has  been  held  that  when,  after  discharge  granted, 
it  appca^^s  that  a  creditor  has  been  bought  off,  this  is  prima  facie  evidence  that 
the  debtor  was  not  entitled  to  discharge,  and  his  discharge  will  be  vacated.^^ 


423.  In  re  Kuffler  (D.  C,  N.  Y.),  19  Am. 
B.  R.  181,  163  Fed.  667. 

434.  In  re  Kaufman  (D.  C,  N.  Y.),  14 
Am.  B.  R.  393,  136  Fed.  262,  holding  that 
a  discharge  releasing  a  partner  from  firm 
cleMs  may  be  amended  so  aa  to  release  him 
as  an  individual  from  any  liability  on  aooount 
of  the  debts  of  the  firm. 

425.  Matter  of  Phillips  ft  Co.  (D.  C,  Ga.), 
34  Am.  B.  R.  877,  224  Fed.  628;  In  re 
Maher  (D.  C,  Cku),  22  Am.  B.  iR.  290,  169 
Fed.  997. 

Delay  of  diacfaarse. —  A  bankrupt's  dis- 
charge may  be  delayed  for  a  reasonable  time 
to  enable  a  State  court  to  settle  a  question 
as  to  the  claim  of  a  creditor  in  the  exempt 
property  of  the  bankrupt.  Matter  of  Brown 
(D.C.,  Ky.)^  36  Am.  B.  R.  826,  228  Fed.  533. 

426.  Meinhard  A  Bro.  v.  Pincua  (O.  C.  A., 
5th  ar.),  29  Am.  B.  R.  619,  200  Fed.  736; 
In  re  Woodruff  (D.  C,  -Ga.),  2  Am.  B.  R. 
678,  96  Fed.  317;  In  re  Castleberry  (D.  C, 
Ga.),  16  Am.  B.  R.  159.  143  Fed.  1018; 
Matter  of  Brown  (D.  C,  Ky.),  35  Am.  B.  R. 
826,  228  Fed.  553. 

427.  The  power  to  award  costs  against  a 
creditor  who  files  specifications  of  objections 
in  opposition  to  a  bankrupt's  discharge  is 
inherent  in  a  district  court  as  a  court  of 
equity,  and  may  be  exercised  in  proper  cases, 
although  such  power  isr  not  specifically  con- 
ferred by  the  bankruptcy  act.  Such  power 
should,  however,  not  be  exercised  unless  it 
appears  (1)  either,  on  the  one  hand,  that 
the  bankrupt,  since  his  adjudication,  has 
acquired  property,  out  of  which  costs,  if 
against  hmi,  could  be  paid,  or  that  there 
were  assets  in  his  estate,  against  which,  in 
a  similar  contingency,  they  would  have  been 
chargeable;  or,  (2)  on  the  other  hand,  thos^ 
elements  being  lacking,   that  the  creditors' 

26 


objection  was  without  merit  and  intended 
solely  to  vex  or  delay.  In  re  Wolpert  (Ref., 
N.  Y.),  1  Am.  B.  R.  436. 

Where  references  were  provoked  by  the 
bankrupt  and  costs  were  legitimately  in- 
curred for  referee's  compensation  in  conduct- 
ing hearings  before  him  of  the  specifications 
opposing  the  discharge  of  the  bankrupt,  these 
costs  should  be  taxed  to  the  losing  party. 
Bragassa  v.  St.  Louis  Cycle  Co.  (C.  C.  A., 
6th  Cir.),  5  Am.  B.  R.  700,  107  Fed.  77. 

In  the  Eastern  Diatrict  of  New  York  a 
creditor  upon  filing  specifications  of  objec- 
tion to  the  granting  of  a  bankrupt's  dis- 
charge is  required,  under  Rule  41,  to  deposit 
with  the  referee  a  sum  sufficient  to  guarantee 
that  the  expenses  of  the  reference  will  be 

Said.  In  re  Frita  (D.  €.,  N.  Y.),  23  Am. 
!.  tR.  84,  173  Fed.  660. 
In  the  Northern  District  of  New  York  the 
costs  permitted  on  application  for  a  dis- 
charge are  the  fees  paid  the  referee  and 
necessary  disbursements.  The  docket  fee  is 
not  taxable.  In  re  devlord  (D.  C,  N.  Y.), 
5  Am.  B.  R.  805,  833  Fed.  106. 

428.  In  re  Brundin  (D.  C,  Minn.),  7  Am. 
B.  R.  296,  112  Fed.  306;  In  re  Gillardon 
(D.  C,  Pa.),  26  Am.  B.  R.  103,  187  Fed.  289; 
Matter  of  Kyte  (D.  C,  Pa.),  26  Am.  B.  R. 
507,  189  Fed.  531. 

429.  In  re  Christianson  (D.  C,  N.  Dak.), 
23  Am.  B.  R.  710,  175  Fed.  867;  In  re  Kross 
(D.  C,  N.  Y.),  3  Am.  B.  R.  187,  96  Fed. 
816;  In  re  Keller  (D.  C,  N.  Y.),  31  Am. 
B.  R.  61,  207  Fed.  118. 

430.  In  re  Gillardon  (D.  C,  Pa.),  26  Am. 
B.  R.  103,  187  Fed.  289. 

431.  In  re  Diets  ( D.  C,  N.  Y. ) ,  3  Am.  B. 
R.  316,  97  Fed.  563.  See  also  Bell  v.  Leg- 
gett,  7  N.  Y.  176. 
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XIII.    EFFECT  OF  DISCHAKGE. 

t 

a.  In  general.-^  A  discharge  goes  to  the  remedy;  it  does  not  cancel  the  debt. 
It  destroys  the  remedy  on  all  debts  except  those  falling  within  the  terms  of 
§  17-a,  discussed  later.*^  It  does  not  affect  the  estate  in  bankruptcy,  so  that 
proved  debts  may  be  charged  against' unadministered  assets,  delivered  to  the 
trustee  after  the  closing  of  the  estate.'*^  Its  effect  on  partnership  debts  and 
the  debts  of  corporations  has  already  been  considered;^®*  its  effect  on  the 
liabilities  of  codebtors  will  be  examined  later.**^  It  does  not  affect  in  any  way 
the  surplus  remaining  in  the  hands  of  the  trustee  of  a  bankrupt  partnership 
nor  the  claims  of  individual  creditors  against  such  surplus.*^  But  it  discharges 
the  bankrupt's  personal  liability  although  it  does  not  affect  a  lien  securing 
such  liability.^''^  A  discharge  does  not  determine  whether  a  particular  claim 
is  covered  by  the  discharge  or  is  excepted  therefrom,  that  being  a  matter  for 
subsequent  determination.*^  In  determining  the  effect  of  a  discharge  decisions 
of  the  United  States  Supreme  Court  are  controlling,  since  the  question  is  a 
federal  one.*^® 

b.  On  liens. —  A  discharge  is  personal  to  the  debtor.  It  follows,  therefore, 
that  a  lien  in  good  faith  is  not  affected  thereby  ;*^  the  effect  of  a  discharge  being 
to  release  the  bankrupt's  personal  liability  only.**^  Neither  is  a  judgment 
evidencing  a  lien  annulled  or  extinguished  except  in  so  far  as  it  imposes  a 


438.  See  for  a  peculiar  case,  in  re  Claff 
(D.  C,  Mass.),  7  Am.  B.  K.  1^8,  111  Fed. 
606.  For  instance,  a  debt  for  clothing  pur- 
chased by  the  bankrupt  for  his  children 
could  not  be  sued  after  his  discharge.  Schel- 
lenberg  v.  Mullaney,  112  N.  Y.  App.  Div.  384, 
16  Am.  B.  R.  642,  98  N.  Y.  Supp.  432.  A 
surrogate's  court  has  jurisdiction  and  it  is 
its  duty  to  give  effect  to  a  discharge.  Matter 
of  Peterson  (Surr.  Ct.,  N.  Y.),  137  N.  Y. 
App.  Div.  436,  22  Am.  B.  R.  549,  121  N.  Y. 
Supp.  738. 

438.  Matter  of  LighthaU  (.D.  C,  N.  Y.), 
34  Am.  B.  R.  694,  221  Fed.  791. 

434.  See  pp.  181-183,  ante, 

436.  See  discussion  under  Section  Sixteen 
of  this  work. 

436.  Johnson  v.  Norris  (C.  C.  A.,  6th  Cir.) , 
27  Am.  B.  R.  107,  190  Fed.  469. 

437.  Jensen  v.  Dorr  (D.  C.  of  App.,  Cal.), 
23  Cal.  App.  701,  33  Am.  B.  R.  87,  139  Pac. 
«o9. 

438.  Hanan  v.  Long  (Sup.  Ct.,  App.  Div., 
X.  Y.),  150  N.  Y.  Ajpp.  Div.  327,  32  Am. 
B.  R.  132,  134  N.  Y.  Supp.  786. 

439.  Butler-Keyser  Manufacturing  Co.  v. 
MitcheH  &  Co.  (Ala.  Sup.  Ct.),  37  Am.  B. 
R.  195,  70  So.  665. 

440.  Compare  Bankr.  Act,  §  67-d;  Am. 
Bankr.  Dig.  §  1149;  Paxton  v.  Scott 
(Sup.  Ct.,  Nebr.),  M  Nebr.  385,  10 
Am.  B.  R.  80,  92  N.  W.  611;  Elsbree  v. 
Burt  (Sup.  Ct.,  R.  I.),  24  R.  I.  322,  9  Am. 
B.  R.  87,  53  Atl.  60;  Howard  v.  Cimliff  (Ct. 
App.,  Mo.),  96  Mo.  App.  67,  10  Am.  B.  R. 
71,  69  S.  W.  737;  McDonald  v.  Taylor  (N.  Y. 
App.  Div.),  144  N.  Y.  App.  Div.  329,  26  Am. 
B.  R.  635,  128  N.  Y.  Supp.  1048.  So  held 
in   Illinois   in   respect   to   an    assignment   of 


future  earnings.  Mallin  v.  Wenham,  209  III. 
262,  13  Am.  B.  R,  210,  70  N.  E.  664.  But 
see  Leitch  v.  No.  Pac.  Ry.  Co.,  95  Minn.  36, 
14  Am.  B.  R.  409,  103  N.  W.  704;  In  re 
Home  Discount  Co.  (D.  C.,  Ala.),  17  Am. 
Bi  R.  168,  147  Fed.  538.  The  lien  of  an 
execution  levied  before  bankruptcy  would  not 
be  released  by  the  bankrupt's  discharge. 
Bassett  v.  Thackara  (Sup.  CJt.,  N.  J.),  72 
N.  J.  L.  81,  16  Am.  B.  R.  786,  60  Atl.  S9. 
See  also  Jensen  v.  Dorr  (Dist.  Ct.  of  App., 
Cal.),  23  Cal.  App.  701,  33  Am.  B.  R.  87, 
139  Pac.  659;  McCarty  v.  liight  (Sup.  Ct. 
App.  Div.,  N.  Y.),  165  N.  Y.  App.  Div.  36. 
33  Am.  B.  .R.  883,  139  N.  Y.  Supp.  853; 
Olsen  V.  Nelson  (Sup.  Ct.,  Minn.),  125  Minn. 
286,  32  Am.  B.  R.  297,  146  N.  W.  1097 ;  Leslie 
Paper  Co.  v.  Wheeler  (Sup.  Ct.,  N.  Dak.), 
23  N.  Dak.  477,  32  Am.  B.  R.  688,  137  N. 
W.  412. 

Discharge  personal.— 'The  discharge  of  a 
bankrupt  is  personal  to  him  and  does  not 
affect  the  force  of  any  liens  subsisting  at 
the  time.  Frey  v.  McGaw  (Md.  Ct.  of  App.) 
127  Md.  23,  35  Am.  B.  R.  822,  95  Atl.  960. 

E£Eect  on  lien  of  mortgage. —  Where  a 
plaintiff  claiming  a  lien  on  property  of  the 
bankrupt  under  a  mortgage,  brought  an  ac- 
tion of  replevin  based  on  such  lien,  it  is  im- 
material that  the  court  excluded  evidence  of 
the  discharge  of  the  defendant  in  bankruptcy. 
Hoeffler  Manufacturing  Co.  v.  Machajenaki 
(Wis.  Sup.  Ct.),  163  WiB.  184,  37  Am.  B.  R. 
156,  157  N.  W.  702. 

441.  Leslie  Paper  Co.  v.  Wheeler  (Sup.  Ct., 
X.  Dak.),  23  N.  Dak.  477,  32  Am.  B.  R. 
688,  137  N.  W.  412. 
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personal  liability  upon  the  bankrupt.^^  The  discharge  does  not  affect  the  right 
of  the  trustee  or  creditors  of  the  bankrupt  to « have  property  previously  dis- 
posed of  by  the  bankrupt  for  the  purpose  of  fraud,  applied  to  tiie  payment  of 
his  debts.*^  This  doctrine  should  not,  however,  be  confused  with  the  other 
which  avoids  all  liens  through  legal  proceedings  if  within  four  months  of  the 
bankruptcy.***  The  bankruptcy  law  does  not  continue  a  dischargeable  debt  for 
the  purpose  of  permitting  a  lien  to  be  created  after  the  adjudication,  but  only 
to  preserve  and  enforce  a  lien  in  existence  at  the  date  of  the  adjudication."***^ 
The  discharge,  when  granted,  relates  back  to  the  date  of  adjudication,  and 
property  acquired  by  the  bankrupt,  intervening  the  filing  of  the  petition  and 
the  granting  of  the  discharge,  is  not  appropriated  to  payment  of  his  debts. 
Thus,  an  assignment  of  unearned  wages  to  secure  a  dischargeable  debt  creates 
no  lien  until  the  wages  have  been  earned  and  cannot  be  enforcd,  as  to  wages 
earned  after  the  date  of  adjudication,  after  the  bankrupt  has  been  discharged.*^ 


442.  Olaen  y.  Nelson  (6up.  €t.,  Minn.),  125 
Minn.  286,  32  Am.  B.  R.  297,  146  N.  W.  1097. 

44S.  The  dischatKe  of  a  debtor  in  bank-* 
rnptcy  is  personal  to  the  banlcrnpt  and  does 
not  release  his  fraudulent  grantees  from  lia- 
bility for  the  fraud  committed  by  them  and 
in  no  way  precludes  the  trustee  from  recov- 
ering property  of  the  estate  thus  fraud- 
nlentlv  transferred.  Stephenson  y.  Bird 
(Sup.'Ct.,  Ala.),  168  Ala.  363,  26  Am.  B.  R. 
909,  53  So.  92.  A  discharge  in  bankruptcy 
does  not  necessarily  affect  a  specific  lien,  but 
only  releases  the  *  bankrupt  from  personal 
liability.  Newberry  Shoe  Co.  v.  Collier  (Sbp. 
Ct.  of  App.,  Va.),  Ill  Va.  288,  25  Am.  B.  R. 

130,  68  S.  E.  974 ;  Gregory  Co.  v.  €ale  (Sup. 
a,  Minn.),   115  Minn.   508,  27   Am.   B.  R. 

131,  133  N.  W.  75;  Robinson  v.  Tischler 
(Sup.  Ct.,  Fla.),  69  Fla.  77,  34  Am.  B.  R. 
137,  67   So.  665. 

Leyy  upon  exempt  property  under  waiver 
of  exemption. —  A  discharge  in  bankruptcy 
takes  away  all  personal  liability  for  the  debt 
discharged,  but  does  not  affect  liens  acquired 
against  particular  property  before  the  dis- 
charge, so  that  a  levy  upon  property  exempt 
in  bankruptcy,  made  after  bankrupt's  adju- 
dication, but  prior  to  his  discharge,  under  a 
judgment  entered  on  a  warrant  of  attorney 
containing  a  :iraiver  t)f  exemptions,  is  not 
affected  by  the  discharge.  Realty  Co.  v. 
Oioahio  (Pa.  Com.  Pleas,  Alle.  Co.)*,  27  Am. 
B.  R.  68.  .See  In  re  Harrington  (D.  C,  N. 
Y.),  29  Am.  B.  R.  666,  200  Fed.  1010,  citing 
text. 

Fraudulent  transfer. —  The  discharge  of  a 
bankrupt  does  not  inure  to  the  benefit  of  his 
wife,  so  as  to  release  property  fraudulently 
conveyed  to  her  from  the  payment  of  his 
debts.  Blick  v.  Nimmo  (Md.  Ct.  of  App.), 
121  Md.  139,  30  Am.  B.  R.  770,  88  Atl.  116. 

Effect  upon  community  property. —  An  ad- 
judication against  a  husband  in  the  State 
of  Washington  is  also  aji  adjudication  against 
the  community  property  and  debts,  and  his 
discharge,  dischargee  the  community.  Gib- 
sons V.  Dexter  Horton  Trust  &  Savings  Bank 
(I>.  C,  Wash.),  36  Am.  B.  R.  632,  225  Fed. 
424. 


444.  See  Bankr.  Act,  §  67 -f.  A  lien  on 
property  of  the  bankrupt,  acquired  within 
four  months  of  the  time  he  waa  adjudged  a 
bankrupt,  is  not  void  unless  the  bankrupt 
was  insolvent  at  the  time  the  lien  was  ob- 
tained. Thus,  in  a  State  court  suit,  started 
within  four  months  before  bankrupt's  adju- 
dication, to  set  aside  a  deed  to  his  wife  of 
land  alleged  to  have  been  paid  for  by  bank- 
rupt, but  conveyed  to  his  wife  for  the  pur- 
pose of  hindering,  delaying  and  defrauding 
his  creditors,  in  beginning  which  suit  a  lis 
pendens  was  recorded  against  the  property 
involved  in  the  suit,  a  decree  had  been 
entered  by  default  declaring  complainant's 
debt  to  be  a  lien,  as  of  the.  date  of  the  re- 
cordation of  the  lis  pendens,  upon  such  prop- 
erty, which  meanwhile  had  been  conveyed  to 
bankrupt  and  allowed  to  him  as  a  part  of  his 
homestead  exemption.  The  bankrupt  sub- 
sequently sought  to  set  aside  such  decree 
on  the  ground  that  the  debt  had  been  dis- 
charged in  bankruptcy  and  the  H^ht  to  a 
lien  on  the  homestead  property  adjudicated 
against  the  complainant  by  the  bankruptcy 
court.  It  was  held,  that  in  the  absence  of 
evidence  showing  that  the  bankrupt  was  in- 
solvent at  the  time  the  lien  attached,  the 
lien  was  not  affected  by  the  discharge  in 
bankruptcy  and  that  the  bankruptcy  court 
had  no  jurisdiction  of  the  homestead  prop- 
erty and  therefore  could  not  adjudicate  the 
rights  of  the  parties  with  respect  thereto. 
Xewberry  Shoe  Co.  v.  Collier  (Sup.  Ct.  of 
App.,  Va.),  Ill  Va.  288,  25  Am.  B,  R.  130, 
68  S.  E.  974. 

446.  In  re  Harrington  (IX  C,  N.  Y.),  29 
Am.  B.  R.  666,  200  Fed.  1010  (quoting  text), 
holding  that  since  the  provisions  of  the  bank- 
ruptcy act  are  paramount  to  State  statutes, 
the  fact  that  under  section  150  of  the  N.  Y. 
Debtor  and  Creditor  Law,  the  cancellation  of 
record  of  such  judgment  could  not  be  had 
until  after  the  expiration  of  a  year  from 
bankrupt's  discharge,  is  immaterial. 

446.  Lien  created  by  assignment  of  future 
wages  — In  re  Lineberry  (D.  C,  Ala.),  25 
Am.  B.  R.  164,  183  Fed.  3.38;  Uitch  v. 
Northern  Pacific  Ry.  Co.   (Minn.  Sup.  Ct.), 
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Likewise  an  execution  in  personam,  founded  on  a  debt  provable  in  bankruptcy, 
cannot  be  enforced  against  the  property  of  a  bankrupt  acquired  subsequent 
to  bis  discharge.**^  Liens  continuing  valid,  it  often  becomes- necessary  to  destroy 
their  effect  on  possible  after-acquired  property.  Hence,  the  provisions  in  the 
State  laws,  permitting  proceedingsr  to  compel  the  cancellation  of  docketed  judg^ 
ments  barred  by  a  discharge.*** 


96  Minn.  35,  14  Am.  B.  R.  409,  103  N.  W. 
704;  and  In  re  Home  Discount  Company 
(D.  C,  Ala.),  17  Am.  B.  R.  168,  147  Fed. 
638,  disapproving  Mallin  v.  Wenham  (111. 
Sup.  Ct.),  209  IlL  252,  13  Am.  B.  R.  210, 
70  N.  E.  564. 

In  the  case  of  In  re  West  (D.  C,  Or.),  11 
Am.  B.  R.  782,  128  Fed.  205,  the  court  said: 
"The  theory  of  a  lien  upon  the  earnings  of 
future  labor  is  not  that  it  attaches  to  such 
earnings  from  the  moment  of  contract  of 
pledge  or  assignment,  but  from  the  moment 
of  their  existence.  It  is  needless  to  say  that 
there  can  be  no  lien  upon  what  does  not 
exist.  A  pledge  or  assignment  of  future 
earnings  in  such  a  case  is  said  to  create  an 
equitable  interest  in  such  wages.  Stott  v. 
Frany,  20  Or.  410,  •23  Am.  St.  Rep.  132, 
26  Pac.  271.  This  is  true  of  wages  earned 
upon  a  general  employment,  as  well  as  those 
earned  upon  a  definite  contract.  In  this  case 
the  railroad  company  was  under  no  obliga- 
tion to  employ  the  bankrupt,  nor  he  to  work 
for  the  company.  If  future  earnings  in  such 
a  case  can  be  said  to  have  a  potential  exist- 
ence, they  are  the  subject  of  an  agreement 
for  a  lien;  hut  the  lien,  or  so-called  equitable 
interest,  does  not  attach  until  the  wages 
come  into  existence,  and  until  the  lien  does 
attach,^ there  is  no  lien.  The  discharge  in 
bankruptcy  operated  to  discharge  these  ob- 
ligations as  of  the  date  of  the  adjudication, 
so  that  the  obligations  were  discharged  be- 
fore the  wages  intended  as  security  were  in 
existence.  The  law  does  not  continue  an 
obligation  in  order  that  there  may  be  a 
lien,  but  onlv  does  so  because  there  is  one. 
The  effect  of  the  discharge  upon  the  prospec- 
tive liens  was  the  same  as  though  the  debts 
had  been  paid  before  the  assigned  wages  were 
earned.  The  wages  earned  after  the  adjudi- 
cation became  the  property  of  the  bankrupt 
clear  of  the  claims  of  all  creditors.  Collier 
on  Bankruptcy,  809.  These  debts  cannot 
escape  the  operation  of  the  Bankruptcy  Law 
by  an  agreement  for  a  lien  upon  what  the 
debtor  expected  to  earn,  but  did  not  earn 
until  after  the  adjudication  in  bankruptcy." 

447.  Peterson  v.  Calhoun  (Sup.  Ct.,  Ga.), 
137  Ga.  799,  32  Am.  B.  R.  854,  74  S.  E.  519. 

448.  In  New  York,  see  §  1,268  of  the  N.  Y. 
Code  of  Civil  Procedure;  Hussey  v.  Judson, 
43  N.  Y.  Misc.  370,  11  Am.  B.  R,  521,  87 
N.  Y.  Supp.  499;  Matter  of  Peterson  (Surr. 
Ct.  N.  Y.),  137  N.  Y.  App.  Div.  435,  22 
Am.  B.  R.  549,  121  N.  Y.  Supp.  738.  Only 
judgments  entered  before  discharge  are 
affected  by  this  section.  Howe  v.  Noyes,  47 
N.  Y.  Misc.  338,  15  Am.  B.  R.  103,  93  N.  Y. 
Supp.  841.    See  also  In  re  Harrington  (D.  C, 


N.  Y.),  29  Am.  B.  R.  666,  200  Fed.   1010, 
quoting  text. 

In  Borgia  the  lien  of  a  judgment  obtained 
within  four  months  of  filing  the  petition  in 
bankruptcy  is  not  barred  by  the  aefendant's 
discharge.  McKennev  v.  Chenev,  118  Giu 
387,  11  Am.  B.  R.  54,  45  S.  E.'433;  In  re 
Weaver  (D.  C.  Ga.),  16  Am.  B.  R.  265,  144 
Fed.  229. 

Effect  in  California  as  to  excess  over  home- 
stead exemption. —  Plaintiff  recovered  judg- 
ment against  defendant  who  was  thereafter 
adjudged  a  bankrupt  and  subsequently  re- 
ceived a  discharge  in  bankruptcy.  Plaintiff's 
claim,  evidenced  by  the  judgment,  was  one 
provable  in  hankniptcy.  A  judgment,  under 
the  law  of  California,  is  not  a  lien  upon 
property  covered  by  a  valid  declaration  of 
homestead,  regardless  of  its  value,  and  the 
levy  of  an  execution  thereon  creates  no  lien, 
but  simply  serves  as  a  foundation  for  statu- 
tory proceedings  to  subject  the  excess  above 
the  statutory  homestead  exemption  to  the 
satisfaction  of  the  judgment.  At  the  time 
of  defendant's  discharge  in  bankruptcy  no 
such  proceeding  had  been  initiated.  Held, 
that  the  judgment  was  merely  a  personal 
liability  released  by  defendant's  discharge, 
so  as  to  bar  any  proceeding  to  enforce  it 
and  that  an  execution,  levied  as  a  prerequi- 
site to  a  proceeding  to  readi  defendant's 
homestead  property  in  excess  of  the  statutory 
amount  should  be  quashed  and  set  aside. 
Boggs  V.  Dunn  (Cal.  Sup.  Ct.),  100  Cal.  288, 
26  Am.  B.  R,  846,  116  Pac.  743. 

North  Dakota  statute.— In  Leslie  Paper 
Co.  V.  Wheeler  (Sup.  Ct,  N.  Dak.),  23  N. 
Dak.  477,  32  Am.  B.  R.  688,  137  N,  W.  412, 
the  court  construed  chapter  125  of  Seaeion 
Laws  1905  of  North  Dakota  to  mean  that 
the  legislative  intent  in  the  enactment 
thereof  was  merely  to  authorize  the  cancel- 
lation and  satisfaction  of  record  of  such 
judgments  only  as  are  affected  by  a  dis- 
charge in  bankruptcy;  and  held  that  the 
legislative  purpose  was  merely  to  give  record 
notice  that  judgments  extinguished  by  the 
bankruptcy  proceedings  no  longer  have  any 
vitality  to  attach  as  liens  to  real  estate 
subsequently  acquired. 

Judgment  affecting  property  of  third  per- 
son.—  When  it  appears  that  a  judgment 
against  a  person  discharged  in  bankruptcy 
may  be  a  lien  on  property  owned  by  a  per- 
son not  a  party  to  the  proceeding  for  can- 
cellation of  the  judgment  an  absolute  satis- 
faction of  the  judgment  should  not  be 
ordered.  Olsen  v.  N^son  (Sup.  Ct.,  Minn.), 
125  Minn.  286,  32  Am.  B.  K.  297,  146  N.  W. 
1,097. 
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c.  On  lien  of  garniihee  ezeeation.— Where  it  is  provided  by  State  statute 
that  an  execution  under  a  judgment  becomes  and  continues  a  lien  upon  wages, 
earnings,  salary,  income  from  trust  funds,  and  .the  like,  to  the  amount  pre- 
scribed, until  such  execution  is  fully  satisfied,^*^^  the  earnings  and  income  which 
become  due  after  the  discharge,  belong  to  the  bankrupt,  and  the  order  directing 
the  levy  upon  such  earnings  and  income  should  be  modified.*^ 

d.  DiBchaxge  must  be  pleaded. —  Being  a  bar  to  the  remedy  it  must  be 
pleaded.***^*  The  better  practice  is  to  procure  a  stay  of  all  pending  suits  and 
to  stay  those  that  may  be  brought  while  the  proceeding  is  pending,  and  then, 
when  the  discharge  is  granted,  to  plead  it.**^  It  seems,  however,  that  a  judg- 
ment entered  after  a  petition  is  filed,  but  before  the  discharge,  is  a  mere  debt, 
and  the  discharge  can  be  used  as  a  bar  to  proceedings  to  enforce  it.  A  judg- 
ment entered  after  the  discharge,  no  matter  when  the  suit  was  begun,  is  valid 
even  as  to  the  discharge;  by  not  pleading  it,  the  defendant  has  waived  its 
benefits/*^ 

XIV.    EFFECT  OF  COMPOSITION. 

This  subject  has  already  been  discussed  in  another  place.*"  A  composition 
in  bankruptcy  may  be  pleaded  in  bar  of  an  action  upon  a  debt  discharged,  and 
in  order  to  be  available  it  must  be  so  pleaded.**^  So  long  as  an  order  confirm- 
ing a  composition  stands,  it  must  have  the  effect  given  it  by  this  section,  viz., 
the  discharge  of  the  bankrupt  from  his  debts,  "  other  than  those  agreed  to  be 


448.  N.  Y.  Code  Civil  Procedure,  |  1391. 

450.  Ulner  ▼.  Doran,  167  N.  Y.  App.  Div. 
259,  34  Am.  6.  R.  410,  HI  N.  Y.  Supp.  1148. 
And  see  In  re  Sims  (D.  C,  N.  Y.),  23  Am. 
B.  R.  899,  176  Fed.  645,  holding  that  wages 
which  arise  from  services  rendered  after  the 
petition  is  filed,  are  covered  by  the  discharge 
and  that  a  stay  should  be  issued  preventing 
levy  after  that  time. 

461.  In  re  lUiutassel  (D.  C,  Iowa),  2  Am. 
B.  R.  697,  96  Fed.  697;  Schreiber  v.  Sho- 
maker  Piano  Forte  Mfg.  Co.,  152  N.  Y.  App. 
Oiv.  817,  28  Am.  B.  R.  868,  137  N.  Y.  Supp. 
747;  First  Nat'l  Bank  of  Broadway  v.  Cootes 
(Sup.  Ct.,  W.  Va.),  74  W.  Va.  112,  32  Am. 
B.  R.  361,  81  S.  E.  844  (citing  Collier  on 
Banknipt<^  (8th  Ed.),  294) ;  Bryan  v.  Orient 
Lumber  k  Coal  Co.  (Okl.  Sup.  Ct.),  37  Am. 
B.  R.  206. 

The  burden  of  proof  is  on  a  judgment 
creditor  to  show  that  his  claim  is  not  barred 
by  the  debtor's  discharge  in  bankruptcy; 
and  where  the  question  is  to  be  disposed  of 
from  the  facts  all^^ed  in  the  creditor's  plead- 
ing, it  must  be  construed  in  favor  of  the 
bankrupt.  Matter  of  Grout  (Sup.  Ct.,  Vt.), 
88  Vt.  318,  33  Am.  B.  R.  789,  92  Atl.  646. 

Judgment  on  forfeited  bailbond.—  A  bank- 
nipt  is  not  entitled  under  $  150  of  the 
Debtors  and  Creditors  Law  of  New  York  to 
have  a  judgment  recovered  on  a  forfeited 
bailbond  discharged  of  record. 

45$.  See  generally  under  Section  Eleven 
of  this  work.  Text  quoted  in  In  re  Nuttall 
(D.  C.,  N.  Y.),  29  Am.  B.  R.  500,  201  Fed. 
557;  Herschman  v.  Bolster,  220  Mass.  137, 
33  Am.  B.  R.  747,  107  N.  E.  543;  Crocker  v. 
Bergh.  118  Minn.  316,  34  Am.  B.  R.  190,  137 
N.  W,  737. 


Effect  of  §  150  of  N.  T.  Debtor  and  Cred- 
itor Law. —  Where  a  judgment  upon  a  cause 
of  action  ew  contractu  entered  by  default 
has  been  opened  and  prior  to  a  second  judg- 
ment by  default  the  aefendant  has  been  dis- 
charged in  bankruptcy,  in  which  proceeding 
the  plaintiff's  claim  was  scheduled  and  the 

filaintiff  given  notice,  the  bankrupt  is  en- 
itled  to  a  discharge  of  the  judgment  imder 
this  section,  and  the  fact  that  the  bankrupt 
did  not  obtain  a  stay  from  the  bankruptcy 
court  or  move  to  open  a  default  taken  s-«^ 
sequently  to  his  discharge  is  immaterial. 
Walker  v.  Muir,  127  App.  Div.  163,  21  Am. 
B.  R.  278,  111  N.  Y.  Supp.  466;  Matter  of 
Halper  (N.  Y.  City  Ct.),  82  Misc.  205,  31 
Am.  B.  R.  283,  143  N.  Y.  Supp.  1005;  Mat- 
ter  of  Weber  (Ct.  of  App.,  N.  Y.),  212  N.  Y. 
290,  32  Am.  B.  R,  730,  143  N.  Y.  Supp. 
1149  ^^ 

458.  Herschman  v.  Bolster  (Sup.  Jud.  Ct., 
Mass.),  220  Mass.  137,  33  Am.  B.  R.  747, 
107  N.  E.  543. 

A  discharge  does  not  ipso  facto  oust  the 
jurisdiction  of  the  State  Court  to  render 
judgment.  First  Natl.  Bank  v.  Cootes  (Sup. 
Ct.,  W.  Va,),  74  W.  Va.  112,  32  Am.  B.  R. 
361,  81  S.  E.  844,  citing  Collier  on  Btok- 
ruptcy   (8th  Ed.),  294. 

454.  See  under  Section  Twelve,  ante 

455.  Consolidated  Rubber  Tire  Co.  v 
Equipment  Co.,  121  N.  Y.  App.  Div.  764,  19 

.  Am.  B.  R.  862,  864,  106  N.  Y.  Supp.  599. 
Effect  of  composition  as  discharge  of  bank- 
rupt's liability  as  indorser,  see  Easton  Fur- 
niture Mfg.  Co.  V.  Caminez  (N.  Y.  App. 
Div.),  146  N.  Y.  App.  Div.  436,  27  Am.  B. 
R.  29,  131  N.  Y.  Supp.  157. 
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paid  by  the  terms  of  the  composition  and  those  not  affected  by  a  discharge," 
and  the  order  of  confirmation  can  only  be  set  aside  within  the  time  limited  by 
section  12.*^  But  where  an^  objecting  creditor  has  filed  specifications  against 
discharge  he  is  entitled  to  be  heard  on  appeal  on  their  merits,  and  his  rights 
cannot  be  prejudiced  by  the  vote  of  a  majority  of  the  other  creditors  expressing 
satisfaction  with  a  proposed  compromise.'"*^  Where  the  discharge  by  order 
confirming  a  composition  states  that  the  bankrupt  has  not  been  guilty  of  any  of 
the  acts  which  would  constitute  a  bar  to  the  bankrupt's  discharge  and  which 
composition  was  opposed  by  a  creditor  who  alleged  that  the  bankrupt  had  been 
guilty  of  a  false  statement  inducing  a  sale  to  him  on  credit,  such  creditor  is  not 
barred  from  bringing  a  subsequent  action  based  on  the  same  deceit  alleged  as  a 
basis  for  his  opposition  to  the  .confirmation  of  the  composition.*" 

456.  In  re  Jersey  Island  Packing  Co.   (D.  467.  Matter  of  Doyle  (C.  C.  A.,  2d  Cir.), 

C,  Oal.),  18  Am.  B.  R.  417,  162  Fed.  839;  34  Am.  B.  R.  28,  220  Fed.  434. 

In  re  Wilkens  (D,  C,  N.  Y.),  27  Am.  B.  R.  458.  Friend  v.  Talcott  228  U.  S.  27,   30 

226,  191  Fed.  94.  Am.  B.  R.  31,  67  L.  Ed.  718. 


SECTION   FIFTEEN 


DISCHARGES,  WHEN  REVOKED. 

§  15.  Discharges,  when  Revoked.— a  The  judge  may,  upon  the 
application  of  parties  in  interest  who  have  not  been  guilty  of  undue 
laches,  filed  at  any  time  within  one  year  after  a  discharge  shall  have 
been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to  appear 
that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the 
knowledge  of  the  fraud  has  come  to  the  petitioners  since  the  granting 
of  the  discharge,  and  that  the  actual  facts  did  not  warrant  the  dis- 
charge. 


Analogous  proyisions:  In  U.  S.:    Act  of  1867,  §  34,  R.  S.,  |  5120;  Act  of  1841,  |  4;  Act  of 
1800,  §  34. 
In  Eng.:     Act  of  1890,  §  8(8) . 
Cross-refeienees:    To  the  law:    JuriBdiction  to  revoke  discharges,  §  2(12). 
Proceedings  on.  setting  aside  composition,  §  13. 
Discharges,  when  granted  and  practice  thereon,  §14. 
Certified  copy  of  order  setting  aaide  discharge,  §  21 -f. 
Punishment  for  fraud  in  obtaining  discharge,  §  29-b. 

Effect  of  revocation  of  discharge  on  disposition  of  property  acquired  after  dis- 
charge, §  64>c. 


SYNOPSIS   OF   SECTION. 
DISOHARGCS,  IkVHBM  RBVOKBD. 

L  Comparative  LegiEdation,  408. 

a.  Revocation  under  English  ad^  408. 

b.  Under  our  former  laws,  408. 

n.  Jarisdiction  to  Revoke  Discharge,  408. 

a.  Collateral,  aUack,  408. 

b.  Jurisdiction  to  revoke  is  exclusive^  400. 

m.  Meaniiig  of  Section,  409. 

a.  In  generalj  409. 

b.  Parties  in  interest,  409. 

c.  Undue  laches,  410. 

d.  Within  one  year,  4l6. 

e.  Upon  a  trial,  411. 

f .  Obtained  through  the  fraud  of  the  bankrupt^  411. 

g.  Facts  did  noi' warrant  the  discharge,  411. 

[407] 
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IV.  Grounds' for  Revocation,  411. 

a.  Fraud  as  only  ground^  411. 

b.  What  constitvies  fraud  for  suA  purposet  411. 

c.  Knowledge  of  fraud,  412. 

V.  Practice,  413. 

VI.  Effect  of  Revocation  of  Discharge,  414. 

a.  In  general,  414. 

b.  Application  of  §  64-c,  414. 


I.    COMPARATIVE  LEGISLATION. 

a.  Revocation  under  English  act. —  There  is  no  equivalent  section  in  the 
English  law,  though  a  bankrupt's  discharge  may  be  revoked  in  certain  cases 
as  a  penalty.^ 

b.  TTnder  our  former  laws. —  Our  law  of  1800,  in  effect,  permitted  the 
impeachment  of  a  discharge  whenever  or  wherever  pleaded  on  any  grounds 
which  might  have  been  urged  against  it  in  the  court  of  bankruptcy.  The  act  of 
1841  provided  for  a  like  impeachment  on  a  showing  of  *'  soxne  fraud  or  a  wilful 
concealment  by  him  of  his  property,  .  .  .  contrary  to  the  provisions  of  this 
act"  The  law  of  1867,  for  the  first  time,  provided  for  a  direct  proceeding  to 
revoke.  The  sole  ground  of  revocation,  as  under  the  present  law,  was  that  the 
discharge  "  was  fraudulently  obtained."  The  practice  on  such  applications 
was  also  provided  for ;  and  the  limitation  was  two  years,  instead  of  one.^ 


IL  JURISDICTION  TO  REVOKE  DISCHARGE. 

a.  Collateral  attack. —  The  decisions  under  the  law  of  1867  on  the  question 
as  to  whether  a  discharge  could  be  collaterally  attacked  were  not  entirely 
uniform,  though  the  weight  of  authority  was  Aat  a  discharge  once  granted 
was  not  subject  to  attack  elsewhere.^  There  can  be  little  doubt  that  this  is 
the  rule  under  the  present  law/  The  very  nature  of  the  proceeding  results 
in  the  doctrine  that  the  granting  of  a  discharge  is  an  adjudication  between 
the  bankrupt  and  all  parties  duly  scheduled  or  with  notice,  amounting  to 
res  adjudicata  that  no  other  court  will  allow  to  be  impeached.^  Besides,  the 
present  law,  like  its  predecessor,  declares  that  such  discharge,  "  not  revoked, 
shall  be  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the  fact  that  the  order  was  made."  ^ 


1.  Eng.  Act  of  Bankruptcy,  §  8(8)  ;  Gen- 
eral Rules,  240(3),  244-a. 

2.  §  34,  Act  of  1867,  R.  S.,  §  5,120. 

3.  Dusen'berry  v.  Hoyt,  53  N.  Y.  521 ;  Black 
V.  Blazo,  117  Mass.  17;  Corey  v.  Ripley,  57 
Me.  69;  Commercial  Bank  v.  Buckner,  20 
How.  108;  In  re  Witkowski,  Fed.  Cas.  17,- 
920;  vStevens  v.  Brown,  11  N.  B.  R.  568. 
Contra:  Perkins  v.  Gav,  3  N.  B.  R.  772; 
Beardsley  v.  Holl,  36  Conn.  270. 

4.  Remedy  by  statute  is  exclusive  and  an 
order  of  discharge  may  not  be  questioned  or 
attacked  collaterally  in  any  court,  State  or 


Federal.  The  bankrupt  cannot  surrender  or 
vacate  his  discharge.  In  re  Shaff^  <D.  C, 
N.  Car.),  4  Am.  B.  R.  728,  104  Fed.  982; 
Custard  v.  Wiggerson,  130  Wis.  412,  17  Am. 
B.  R.  337,  110  N.  W,  263. 

5.  Hudson  v.  Bingham,  8  N.  B.  R.  494,  and 
cases  there  cited;  Reed  v.  Bullington,  49 
Miss.  223,  and  cases  cited. 

6.  Bankr.  Act.  §  21 -f. 

A  certified  copy  of  an  order  granting  a  dis- 
charge to  a  bankrupt  cannot  be  impeached 
collaterally.  Custard  v.  Wiggerson,  130 
Wis.  412,  17  AnL  B.  R.  337,  110  N,  W.  263. 
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b.  Jnzisdictitai  to  revoke  is  exclusive. —  It  follows,  also,  under  weU-known 
canons  of  interpretation,  that,  this  method  of  revocation  being  prescribed,  it 
excludes  all  other  methods  in  other  courts,^  provided  the  invalidity  of  the 
discbarge  is  based  on  one  or  more  of  the  grounds  specified  in  the  act.^  It  also 
excludes  any  other  method  amounting  to  an  actual  revocation,  even  in  a 
court  of  bankruptcy.  It  seems,  however,  that  such  a  court  has  still  the  usual 
jurisdiction,  where  there  is  no  other  remedy,  to  vary,  recall,  or  annul  its  orders, 
including,  of  course,  a  discharge  if  application  is  seasonably  made  and  justice 
requires  it^  In  actual  practice,  the  only  difference  between  such  an  annul- 
ment and  a  revocation  proper  is  that,  in  the  former,  a  valid  discharge  may 
subsequently  be  granted ;  while,  in  the  latter,  the  determination  is  final,  sub- 
ject, of  course,  to  appeal.  ^^ 

m.    MEAinNG  OF  SECTION 

a.  In  general. —  The  striking  similarity  between  this  section  and  §  13,  rela-, 
tive  to  the  setting  aside  of  a  composition,  both  in  phrasing  and  in  purpose, 
should  be  Aoted.  So  also  should  the  fact  that  the  revocation  of  a  discharge 
lifts  the  bar  as  to  all  debts,  while  §  17  chiefly  has  to  do  with  those  debts  to 
which  a  discharge  is  never  a  bar.^^  This  section  does  not  apply  where  the  dis- 
charge results  by  operation  of  law  from  the  confirmation  of  the  bankrupt's 
offer  of  composition.^^  The  meaning  of  the  various  words  and  clauses  is 
briefly  discussed  below. 

b.  "  Parties  in'  interett." —  This  phrase  is  used  elsewhere  in  the  statute.  It 
has  the  same  meaning  as  where  the  phrase  is  used  in  §  14,  authorizing  an  objec- 
tion to  a  discharge  on  the  grounds  therein  stated.  It  may  mean  more  than 
"  creditor,"  but  usually  is  an  equivalent  It  includes  only  those  persons  whose 
rights  would  be  barred  by  the  discharge.^  Only  such  persons  can  apply  for  a 
revocation."    A  creditor  is  not  prevented  from,  being  a  party  in  interest  because 


7.  Corey  V.  Ripley,  67  Me.  69;  Commercial 
Bank  y.  Budcner,  20  How.  108;  Nicholas  y. 
Murray,  Fed.  Cas.  10,223;  Way  v.  Howe,  4 
N.  B.  R.  677,  108  Masa.  502. 

8.  PoiUon  V.  Lawrence,  77  N.  Y.  207. 

9.  In  re  Dupee,  Fed.  Cas.  4,183;  In  re 
Buchatein,  Fed.  Caa.  2,076;  In  re  Dietz  (D. 
C,  N.  Y.),  3  Am.  B.  R.  316,  97  Fed.  563; 
In  re  Bimberg  (D.  C,  N.  Y.),  9  Am.  B.  R. 
601,  121  Fed.  942.  But  compare  In  re  Rud- 
wick  (D.  C,  Mass.),  2  Am.  B.  R.  114,  93 
Fed.  787. 

10.  CoHateral  attack  in  equity  suit. —  In 
order  to  revoke  a  discharge,  application  must 
be  made  un<fer  section  15  to  tne  bankruptcy 
court  whose  jurisdiction  is  exclusive;  and 
the  Digtrict  Court  has  no  jurisdiction  to  en- 
tertain a  suit  brought,  not  in  such  court  as 
a  court  of  bankruptcy,  but  under  its  general 
equitable  jurisdiction,  which  collaterally  at- 
tadcs  and  seeks  to  set  aside  an  order  of  dis- 
<^harge.  Atlantic  Dynamite  Co.  v.  Reger  (D. 
C,  W.  Va.),  29  Am.  B.  R.  659,  200  Fed. 
1,002,  quoting  the  above  paragraphs  a  and 
b  of  the  text  with  approval. 

11.  See  discussion  under  Section  Seven- 
teen, poflti  In  re  Mussey   (D.  €.,  Mass.),  3 


Am.  B.  R.  592,  99  Fed.  71;  In  re  Rhutassel 
(D.  C,  Iowa),  2  Am.  B.  R.  697,  97  Fed.  951. 
19.  In  re  Jersey  Island  Packing  Co.  ( D.  C., 
Cal.),  18  Am.  B.  R.  417,  152  Fed.  839. 

13.  Compare  Bankr.  Act,  §  17 ;  In  re  Fow- 
ler. Fed.  Cas.  4,999. 

14.  Partiea  In  interest. —  In  re  Chandler 
(G.  C.  A.,  7th  Cir.),  14  Am.  B.  R.  612,  138 
Fed.  637;  Matter  of  Levy  (D.  C,  N.  Y.), 
36  Am.  B.  R.  181,  227  Fed.  1,011,  holding 
that  a  creditor  whose  claim  is  wiped  out  by 
the  discharge,  but  who  would  have  the  right 
to  proceed  against  the  debtor  if  the  discharge 
were  revoked  is  a  "  party  in  interest " 
within  the  meaning  of  this  section. 

Creditors  who  have  not  been  notified  of 
the  bankruptcy  proceedings  are  not  estopped 
from  asserting  tneir  rights  by  the  bankrupt's 
discharge  and,  hence,  are  not  "  partiea  in  in- 
tereat."  In  re  Monroe  (1).  C,  Wash.),  7  Am. 
B.   R.   706,   114   Fed.   398. 

A  wife  who  has  failed  to  prove  her  claim 
for  alimony  in  the  bankruptcy  proceedings, 
of  which  she  had  notice,  is  not  a  **  party  in 
interest."  Arrington  v.  Arrington  (D.  C, 
N.  Car,),  13  Am.  B.  R.  89,  132  Fed.  200.  See 
cases  cited  in  notes  under  Bankr.  Act,  §  14, 
subheading  "Specifications  of  ohjections.*' 
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his  claim  is  barred  for  failure  to  prove  it  within  a  year  from  the  adjudication 
as  required  by  §  57-n.^*^  It  must  appear  that  the  creditor  was  such  at  the 
time  of  the  bankruptcy.^®  But  the  failure  of  a  creditor  to  file  proof  of  a  claim^ 
duly  scheduled,  has  no  bearing  on  his  application  for  a  discharge/^  A  bank* 
rupt  cannot  surrender  or  vacate  his  discharge.  He  may  revive  a  discharged 
debt  by  a  new  promise,  or  waive  his  discharge  by  failing  to  plead  it  when  sued, 
but  he  cannot  vacate  the  order  of  discharge. ^^  It  has  been  held,  however,  that 
a  bankrupt  may  be  permitted  to  open  his  discharge  for  the  purpose  of  correct- 
ing a  mistake  in  the  schedules  presumably  made  by  his  attorney.^® 

c.  "  iTndne  laches." —  The  meaning  of  this  phrase,  which,  however,  did  not 
occur  in  the  former  law,  is  indicated  by  the  cases  decided  under  it,  some  of 
which  are  cited  in  th6  foot-note.^  Each  case  turns  on  its  own  facts.*^  It  will 
at  once  be  seen  that  these  words  are  a  limitation  on  those  discussed  in  the 
next  paragraph.     Laches  may  prove  a  bar  inside  the  year. 

d.  "  Within  one  year."—  This  is  a  limitation  and  is  strictly  construed.^  The 
year  undoubtedly  begins  to  run  from  the  date  of  the  order  of  discharge.^ 
While  an  application  for  revocation  thus  cannot  be  made  after  the  year  has 
elapsed,  it  is  thought  that  application  to  the  court  to  vary  or  annul  the  order 


15.  In  re  Bimberg  (D.  C,  N.  Y.),  9  Am. 
B.  E.  601,  121  Fed.  942.  But  see  Arrington 
V.  Arrington  (D.  C,  N.  Car.),  13  Am.  B. 
R.  89,  132  Fed.  200,  holding  that  where  a 
wife  failed  to  prove  her  claim  for  alimony  in 
the  bankruptcy  proceedings  of  which  she  had 
notice,  her  petition  to  have  her  husband's  dis- 
charge set  aside  must  be  dismissed. 

16.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  612,  138  Fed.  637,  in  which  the 
court  said :  **  We  are  of  the  opinion  that 
the  petition  should  have  shown  that  the 
petitioners  had  at  the  time  provable  debts 
against  the  bankrupt,  which  were  affected 
by  his  discharge.  Otherwise  they  are  not 
'  parties  in  interest,'  within  the  meaning  of 
the  statute." 

17.  Matter  of  Walsh  (D.  C,  N.  Y.),  32 
Am.  B.  R.  521,  213  Fed.  643.  But  see  Arring- 
ton  V.  Arrington  (D.  C,  N.  Car.),  13  Am. 
B.  R.  89,  132  Fed.  200,  holding  that  a  failure 
to  prove  a  provable  claim  by  a  creditor  who 
had  notice  of  the  proceedings  may  constitute 
laches. 

18.  In  re  Shaffer  ( D.*  C,  N.  Car. ) ,  4  Am. 
B.  R.  728,  104  Fed.  982. 

19.  Opening  discharge  to  amend  schedule. 
—  In  re  McKee  (D.  C,  N.  Y.),  21  Am.  B.  R. 
306,  165  Fed.  269,  holding  that,  where  upon 
a  petition  showing  liabilities  but  no  assets 
the  members  of  a  partnership  were  adjudi- 
cated bankrupts  and  granted  a  discharge, 
and  upon  their  application  made  within  the 
year  of  adjudication  for  leave  to  open  the 
discharge,  amend  the  schedules  and  proceed, 
it  appears  that  at  the  time  of  the  adjudica- 
tion, there  was  an  action  pending  against 
them  on  notes  to  which  they  had  pleaded  an 
unliquidated  counterclaim,  but  by  mistake 
neither  the  liability  of  the  suit  nor  the  pos- 
sible asset  repres^ted  by  the  counterclaim 


was  included  in  the  schedules,  the  applica- 
tion for  leave  to  open  the  discharge  and  to 
amend  the  schedules  will  be  granted. 

80.  In  re  Buchstein^  Fed.  Cas.  2,076;  In 
re  Murray  et  al.,  Fed.  Cas.  9,953;  In  re  Mc- 
Intire,  Fed.  Cas.  8,823;  In  re  Beck,  81  Fed. 
554. 

81.  Undue  laches,  what  constitutes. —  lu  r« 
Oleson  (D.  C,  Iowa),  7  Am.  B.  R.  22,  110 
Fed.  796 ;  In  re  Kawk  ( C.  C.  A.,  8th  Cir. ) , 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Downing 
(D.  C,  N.  Y.),  28  Am.  B.  R.  778,  199  Fed. 
329,  holding  that  creditors  who  have  taken 
an  active  part  in  the  bankruptcy  proceeding 
who,  without  reasonable  excuse,  delay  for 
eight  months  after  having  received  notice  of 
the  bankrupt's  discharge  to  move  for  revoca- 
tion, are  guilty  of  laches. 

Where  the  knowledge  of  fraud  of  the  bank- 
rupt did  not  come  to  creditors  petitioning 
for  a  revocation  of  the  discharge  until  after 
it  was  granted,  the  petitioners  are  not  guilty 
of  laches.  In  re  O  riffin  Bros.  ( D.  C,  Ala. ) , 
19  Am.  B.  R.  78,  164  Fed.  537. 

An  application  to  .  revoke  a  discharge 
granted  without  objection,  made  by  a  cred- 
itor who  failed  to  file  objections  within  the 
time  granted  for  that  purpose,  will  be  denied 
upon  the  gromid  of  undue  laches.  In  re 
Upson  (D.  C  N".  Y.),  10  Am.  B.  R.  758, 
124  Fed.  980. 

22.  Text  cited  in  Matter  of  Bimberg  (D. 
C,  N.  Y.),  9  Am.  B.  R.  601,  121  Fed.  942. 

23.  In  re  Shaffer  (I>.  C.,  N.  Car.),  4  Am. 
B.  R.  728,  104  Fed.  982. 

When  to  run. —  In  an  action  for  revocation 
on  the  ground  of  fraud,  the  limitation  bc^ns 
to  run  from  the  date  of  the  discharge  and 
not  from  the  discovery  of  the  fraud.  Mall 
&  Oo.  V.  Ullrich,  37  Fed.  653 ;  In  re  Bl-own, 
Fed.  Cas.  1,983,  19  N.  B.  R.  312. 
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may  be  made  after  that  time,  though  a  court  will  properly  refuse  such  an  appli- 
cation when  plainly  for  the  purpose  of  avoiding  this  limitation.^ 

e.  "Upon  a  trial." — The  ri^t  to  a  jury  trial  in  bankrutcy  cases  is  fully 
discussed  later.^  It  is  very  doubtful  whether,  under  the  present  law,  an  appli- 
cation for  revocation  of  a  discharge  can  be  submitted  to  a  jury.^  As  stated 
elsewhere,  a  hearing  before  the  judge  or  a  special  master  is  a  trial.^*^  But  the 
referee,  as  such,  can  no  more  hear  such  an  application  than  he  can  one  for  a 
discharge. 

f.  "Obtained  through  the  fraud  of  the  bankrupt/' — These  words  are  not 
essentially  different  from  those  in  the  former  law.^®  Fraud  is  the  only  ground 
for  revoking  a  discharge,  as  will  appear  hereafter.^ 

g.  "  Pacts  did  not  warrant  the  discharge/' —  The  section  by  these  words  makes 
it  incumbent  upon  the  applicant  to  plead  and  prove  that  the  facts  did  not  war- 
rant the  discharge.*^  These  words  are  new.  In  actual  practice  they  can  mean 
little  more  than  what  is  expressed  in  "obtained  through  the  fraud  of  the 
bankrupt." 

IV.    GROUNDS  FOR  REVOCATION. 

a.  Fraud  as  only  ground. —  The  section  authorizes  the  revocation  of  the 
discharge  "  if  it  shall  be  made  to  appear  that  it  was  obtained  through  the 
fraud  of  the  bankrupt."  Fraud  is  thus  the  only  ground  specified  in  the  statute 
for  which  a  revocation  may  be  granted.^^  Coupled  with  the  fraud  in  obtaining 
the  discharge,  grounds  which  would  have  originally  prevented  the  granting  of 
the  discharge,  had  tiiey  been  known  and  presented  in  time  in  the  form  of 
objections  to  its  allowance,  must  be  shown.^^  If  the  bankrupt  in  obtaining  his 
discharge  submitted  to  the  court  a  false  affidavit  as  tb  giving  notice  to  his  cred- 
itors of  his  application  therefor,  the  court  would  doubtless  revoke  the  dis- 
charge.^ 

b.  What  constitutes  fraud  for  sueh  purpose.— It  would  seem  that  the  fraud 
required  to  be  shown  means  fraud  in  fact,^  as  the  intentional  omission  of 


M.  In  re  Dunee,  Fed.  Cas.  4,183;  In  re 
McKee  (D.  C,  N.  Y.),  21  Am.  B.  R.  306, 
165  Fed.  269. 

25.  See  discussion  under  Section  Nineteen 
of  this  work. 

26.  See  p.  409,  ante, 

27.  See  p.  361,  ante. 

2S.  §  34,  Act  of  1867,  R.  S.,  §  6,120. 

29.  In  re  Myers  (D.  C,  N.  Y.),  3  Am.  B. 
R.  722,  100  Fed.  775;  In  re  Shaffer  (D.  C, 
N.  Car.),  4  Am.  B.  R.  728,  104  Fed.  982. 

80.  In  re  Toothaker  Bros.  (D.  C,  Ct.),  12 
Am.  B.  R  99,  128  Fed.  187,  holding  that 
facts  need  only  be  set  forth  sufficient  to  have 
warranted  a  refusal  of  discharge;  it  is  not 
necessary  to  allege  as  a  conclusion  of  law 
that  the  "facts  did  not  warrant  the  dis- 
charge." 

31.  In  re  Meyers    (D.  C,  N.  Y.),  3  Am. 

B.  R.  722,  100  Fed.  776:   In  re  Shaffer   (D. 

C,  N.  Oar.),  4  Am.  B.  R.  728,  104  Fed.  982; 
In  re  Hansen  (D.  C,  Or.),  6  Am.  B.  R.  747, 


107  Fed.  252;  In  re  Fritz  (D.  C,  N.  Y.),  23 
Am.  B.  R.  84,  173  Fed.  560. 

88.  In  re  Griffin  Bros.  (D.  €.,  Ala.),  19 
Am.  B.  R.  78,  164  Fed.  537;  In  re  Wright 
(D.  C,  N.  Y.),  24  Am.  B.  R.  437,  177  Fed. 
678,  holding  that  the  fraud  by  which  the 
discharge  was  obtained  must  have  related 
to  fraud  theretofore  knowingly  practiced  by 
the  bankrupt.  It  must  have  been  an  actual 
fraud,  such  as  could  have  been  urged  against 
the  granting  of  the  discharge.  See  also  In 
re  Cuthbertson  (D.  C,  So.  Dak.),  29  Am. 
B.  R.  823,  202  Fed.  266. 

33.  Matter  of  Walsh  (D.  C,  N.  Y.),  32 
Am.  B.  R.  621,  213  Fed.  643. 

34.  The  fraud  required  to  be  shown  is 
fraud  in  fact,  involving"  moral  turpitude  or 
intentional  wrong,  and  does  not  include  im- 
plied ftaud,  or  fraud  in  law,  which  may  ex- 
ist without  the  imputation  of  bad  faith  or 
immorality.  In  re  Cuthbertson  (D.  C,  tJ. 
I>ak.),  29  Am.  B.  R.  823,  202  Fed.  266. 


412 


DiSOHABaES)  WSEN  REVOKED. 


[§   15. 


assets,^  or  of  a  creditor,^  from  the  schedules.  Thus,  where  the  omission  wan 
due  to  mistake  in  law  and  the  trustee  was  informed  of  thp  property ,^^  or  where 
the  fraud  complained  of  was  committed  years  before  the  bankruptcy  f^  revoca- 
tion will  not  usually  be  decreed.  It  was  held  under  the  former  law  that  plead- 
ing and  proof  were  limited  to  such  acts  as  would  have  been  available  objections 
to  the  discharge,^  It  may  be,  however,  that  this  is  not  now  the  law ;  it  would 
seem  that  any  act  which  amounts  to  a  fraud  committed  by  the  bankrupt  while 
obtaining  his  discharge  is  sufficient.^  His  verified  petition  for  dischai^e  may 
be  so  phrased  as  to  make  many  acts  or  omissions  in  the  bankruptcy,  antedating 
the  discharge  proceeding,  proper  frauds  that  may  be  asserted  on  an  applica- 
tion of  this  character.  On  the  other  hand,  what  might  have  been  objections  to 
a  discharge  may  not  prove  available  grounds  for  revocation.  Thus,  cases  are 
possible,  though  not  likely,  where  false  swearing  in  the  proceeding  may  not  be 
a  fraud  on  creditors ;  refusal  to  obey  a  lawful  order  is  usually  but  a  contempt 
of  court  As  a  rule,  however,  through  the  link  of  the  petition  for  discharge, 
objections  to  discharge  are,  if  discovered  after  the  discharge  available 
in  proceedings  to  revoke.  It  should  also  appear  that  grounds  exist 
which,  if  presented  on  the  application  for  a  discharge,  would  have  prevented 
the  grant  thereof.*^  The  buying  of  a  creditor's  claim  for  the  purpose  of  defeat- 
ing the  bankrupt  act  is  a  ground  for  revocation.^ 

c.  Knowledge  of  fraud. —  The  section  requires  that  "  knowledge  of  tiie  fraud 
has  come  to  the  petitioner  since  the  granting  of  the  discharge,"  This  is  essen- 
tial,*^ and,  therefore,  jurisdictional.  Knowledge  of  the  petitioner's  attorney 
has  been  held  to  be  his  knowledge,  and  revocation  refused  where  it  antedates 
the  discharge.^  Similar  words  will  be  found  in  the  law  of  1867.^    The  pur- 


36.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am.  B. 
R.  722,  100  Fed.  777;  In  re  Augenstein,  16 
N.  B.  R.  252;  In  re  Roosa  (D.  C,  Iowa),  9 
Am.  B.  R.  531,  ll»  Fed.  542,  holding  that 
where  the  bankrupt  makes  no  reference  in  her 
schedules  to  her  interest  in  her  father's  es- 
tate, which  was  vested  in  her  when  she  .filed 
her  petition,  and  subsequently  conveys  the 
same  by  warranty  deed  for  more  than  suffi- 
cient to  pay  her  debts  in  full,  her  discharge 
must  be  revoked  and  set  aside  upon  the  ap- 
plication of  a  creditor,  to  whom,  through  the 
fraud  of  the  bankrupt,  notice  of  the  applica- 
tion for  discharge  was  sent  to  a  wrong  ad- 
dress. -Compare  In  re  Cuthbertson  (D.  C. 
So.  Dak.),  29  Am.  B.  R.  823,  202  Fed.  266, 
holding  that  where  the  bankrupt  who,  prior 
to  bankruptcy,  had  transferred  certain  real 
estate  to  a  trustee,  so  that  he  might  conduct 
litigation  for  the  purpftse  of  reducing  liens 
on  said  land,  was  advised  by  her  counsel, 
after  stating  the  situation  to  him,  that  she 
had  no  interest  in  the  land  and  that  it 
should  not  be  referred  to  in  her  bankruptcy- 
pr(X!eeding8,  her  failure  to  schedule  such 
property,  or  turn  it  over  to  her  trustee  in 
bankruptcy,  did  not  constitute  such  fraud  as 
would  warrant  the  revocation  of  her  dis- 
charge. 


36.  Symonds  v.  Barnes,  6  N".  B.  R.  377 ;  In 
re  Herrick,  Fed.  Cas.  6,419. 

87.  In  re  Hansen  (D.  C,  Or.),  5  Am.  B. 
R.  747,  107  Fed.  252. 

S8.  In  re  Hoover  (D.  C,  Pa.),  6  Am.  B.  R. 
247,  105  Fed.  354;  In  re  Corwin,  Fed.  Cas. 
3,269. 

39.  This  was  due  to  the  phrasing  of  $  34 
of  that  law,  which  see.  Note,  also,  Ashley 
V.  Robinson,  29  Ala.  112;  Poillon  v.  Law- 
rence, 77  N.  Y.  207,  214. 

40.  For  instance,  Batchelder  v.  Low,  43 
Vt.  662;  Alston  v.  Robinett,  37  Tex.  66. 

41.  In  re  Oriffin  Bros.  (D.  C,  Ala.),  19 
Am.  B.  R.  78,  154  Fed.  637;  In  re  Oliver 
(D.  C,  N.  J.),  13  Am.  B.  R.  582,  133  Fed. 
832,  holding  that  a  petition  for  revocation 
which  contains  no  allegation  showing  a  vio- 
lation of  §  14  is  defective  and  must  be  dis- 
missed. 

42.  Matter  of  Luftig  (D.  C,  Mass.),  16 
Am.  B.  R.  773,  162  Fed.  322. 

43.  Note  In  re  Marrionneaax's,  Fed.  Cas. 
9,088.  flee  In  re  Cuthbertson  (D.  C,  So. 
Dak.),  29  Am.  B.  R.  823,  202  Fed.  266. 

44.  In  re  Douglass,  11  Fed.  403;  In  re 
Mauzy  (D.  €.,  W.  Va.),  21  Am.  B.  R.  59,  61, 
163  Fed.  900, 

45.  See  §  34,  Act  of  1867. 
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pose  of  this  limitation  is  to  restrict  this  process  to  those  frauds  which  shall 
be  discovered  after  the  discharge.'*^  Otherwise,  an  application  for  revocation 
would  be  equivalent  to  a  retrial  before  appeal. 

V.    P2ACTICE. 

It  should  be  borne  in  mind  that,  under  this  section,  the  power  of  the  judge 
to  revoke  a  discharge  is  confined  and  limited.  It  must  be  exercised  (a)  upon 
application  of  parties  in  interest;  (b)  within  one  year  after  it  has  been 
granted ;  (c)  upon  a  trial  in  which  it  must  be  shown  by  petitioners  that  they 
have  (d)  not  been  guilty  of  undue  laches;  (e)  that  the  discharge  was  obtained 
through  the  fraud  of  the  bankrupt ;  (f )  that  the  knowledge  of  said  fraud  has 
come  to  the  petitioners  since  the  granting  of  the  discharge;  and  (g)  that  the 
actual  facts  did  not  warrant  the  discharge.  In  each  and  every  one  of  these 
particulars  the  burden  of  proof  is  upon  tihe  petitioners,  and  each  requirement 
of  the  statute  is  absolutely  essential  to  be  proven.*^  The  act,  and  also  the  rules 
and  forms  are  silent  as  to  the  practice.  The  application  should  be  made  to 
the  judge  and  not  a  referee.  The  trial  must  be  had  before  the  judge  unless  he 
refers  it  to  the  referee  as  a  special  master."**  If  for  revocation,  it  should  be  by 
petition.  The  petition  should  show  that  the  petitioners  had  provable  claims.^ 
What  has  been  said  touching  objections  to  a  discharge  should  be  read  in  this 
connection.^  The  grouiAis  on  which  the  application  rests  should  be  strictly 
pleaded.*^^  Allegations  should  be  made  showing  that  knowledge  of  the  facts 
constituting  grounds  for  the  revocation  came  to  the  petitioner  since  the  granting 
of  the  discharge.^^  Amendments  will  sometimes  be  allowed.^  An  amendment 
should  not  be  permitted  after  the  expiration  of  a  year  from  the  date  of  the 
discharge,  within  which  period  the  application  for  a  revocation  is  required  to 
l)e  mada^  Reasonable  notice  should  be  given  the  bankrupt,  and,  it  is  sug- 
gested, should  be  by  personal  service ;  under  the  analogies  of  the  statute,  also, 
the  usual  ten-day  notice  to  creditors  by  mail  would  seem  wise.**  The  practice 
on  lie  hearing  and  afterward  does  not  differ  from  that  on  a  contested  dis- 


48.  In  re  Mauzy  (D.  C,  W.  Va.),  21  Am. 
B.  R.  59,  163  Fed.  900. 

47.  In  re  Mauzy  (D.  C,  W.  Va.),  21  Am. 
B.  R.  69,  W,  163  Fed.  900. 

48.  In  re  Meyers  (D.  C,  N.  Y.),  3  Am. 
B.  R.  722,  100  Fed.  776.  See,  for  practice, 
under  §  14,  p.  343,  ante. 

48.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
14  Am.  B.  R.  512,  138  Fed.  637,  holding  that 
simply  an  allegation  that  the  petitioners  are 
creditors  of  the  bankrupt  is  insufficient.  For 
form  of  petition  to  revoke  discharge,  see 
Hagar  &  Alexander's  Bankr.  Forms  (2d  ed.), 
Form  No.  286. 

50.  See  pp.  351-366*  ante, 

51.  In  re  Mclntire,  Fed.  Caa.  8,823; 
Lathrop  v.  Stewart,  6  McLean,  630. 

A  petition  is  insuflSdent  which  fails  to 
show  what  property  by  the  bankrupt,  or 
what  representations  were  made  in  his  sched- 
ules 88  to  the  property  surrendered  by  him, 
yr  that  any  creditor  was  deceived  as  to  the 
facts,  or  when  the  aUeged  fraud  was  dis- 


covered. Vary  v.  Jackson  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R.  334,  164  Fed.  840. 

58.  In  re  Oliver  (D.  C,  N.  J.),  13  Am. 
B.  R.  582,   133  Fed.  832. 

58.  In  re  Griffin  Bros.  (D.  C,  Ala.),  19 
Am.  B.  .R.  78,  164  Fed.  537;  In  re  Oliver 
(D.  C,  N.  J.),  13  Am.  B.  R.  682,  133  Fed. 
832,  hol(fing  that  where  the  petition  does 
not  show  that  the  knowledge  of  the  alleged 
facts  came  to  petitioner  since  the  granting 
of  the  discharge,  but  in  an  affidavit  of  the 
petitioner  annexed  thereto,  he  swears  that 
he  obtained  such  information  after  the  dis- 
charge was  granted,  the  petition  may  be 
amended  to  cure  the  defect. 

54.  In  re  Wright   (D.  C,  N.  Y.),  24  Am. 

B.  R.  437,  177  Fed.  578;  In  re  ^laffer   (D. 

C,  N.  Car.),  4  Am.  B.  R.  728,  104  Fed.  982. 
Under  the  prior  bankrupt   act,   such   an 

amendment  was  not  permitted  after  the  ex- 
piration of  the  time  limited  by  the  act.  In 
re  Sims,  4  Fed.  440;  Mall  v.  Ullrich,  37  Fed. 
653. 

55.  Compare  Bankr.  Act,  §  58,  and  see 
under  |  14,  ante. 
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charge.^    But  here  the  moving  creditor,  it  would  seem,  should  confonn  more 
strictly  to  his  pleadings.'^ 

VI.    EFFECT  OF  REVOCATION  OF  DISCHARGE. 

a.  In  general. — The  revocation  of  a  discharge  makes  the  discharge  a  nullity, 
excepting  as  to  those  who  have  acted  on  the  faith  of  it  while  operative;  The 
successful  party  may  recover  costs.^ 

b.  Application  of  §  64-c. — It  is  provided  in  subsection  c  of  §  64,  in  eifect, 
that  in  case  the  discharge  is  revoked  the  property  acquired  by  the  bankrupt 
since  the  adjudication  of  bankruptcy  shall  be  applied  in  payment  in  full  of 
claims  of  creditors  who  sold  such  property,  and  the  residue,  if  any,  shall  be 
applied  to  the  payment  of  debts  which  were  owing  at  the  time  of  the  adjudi- 
cation. A  similar  effect  is  given  to  the  setting  aside  of  the  confirmation  of  a 
composition.^  That  after-acquired  property  may  be  administered  in  the  pend- 
ing bankruptcy  proceeding  is  one  of  the  anomalies  of  the  statute.''^  If  the 
trustee  is  still  undifl|charged,  title  to  property  acquired  up  to  the  date  of  the 
order  revoking  vests  in  the  trustee,  who  must  thereupon  distribute  as  provided 
by  this  section;  if  there  be  no  trustee,  the  case  may  be  reopened  and  one 
appointed  in  the  usual  way.®^  If  there  be  a  surplus,  it  can  be  paid  only  to 
those  creditors  in  the  original  proceeding  whose  claims  were  filed  within  a 
year  from  the  banning  of  that  proceeding.^^ 

56.  See  pp.  362^66,  ante.  60.  Compare  subdiviision  (c)  in  S  ^.  post, 

57,  In  re  Cuthbertson    (D.  C,  So.  Dak.).  61.  See  Bankr.  Act,  §  2  (8).  ^ 

20  Am.  B.  R.  820.  202  Fed.  266,  citing  text.  SS.  In  re  Shaffer  (D.  Q.,  N.  Car.),  4  Am. 

68.  In  re  Holgate,  Fed.  Caa.  6,6Q1.  B.  R.  728,  104  Fed.  082. 

59.  See  pp.  331-334,  ante. 
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CO-DEBTORS  OF  BANKRUPTS. 

§  16.  Co-Debtors  of  Bankrupts. — a  The  liability  of  a  person  who 
is  a  co-debtor  with,  or  guarantor  or  in  any  manner  a  surety  for,  a 
bankrupt  shall  not  be  altered  by  the  discharge  of  such  bankrupt. 


Analosoiia  provkioiw:   In  U.  &:   Act  of  1867»  i  33,  R.  S.,  §  5118;  Act  of  1841,  §  4;  Aot  of 
1800,  §  34. 
In  Eng.:     Act  of  1883,  §  30(4). 
Cross-references:     To  the  Uw:     Bankruptcy  of  partners,  |  5. 
Discharge  of  bankrupt,  when  granted,  f  14^b. 
Revocation  of  discharge,  §  15. 
Debts  not  affected  by  discharge,  8  17. 

Subrogation  of  co-debtor  of  bankrupt  in  case  of  payment  of  obligation,  |  57-i. 
Proof  and  allowmnoe  of  claim  of  co-debtor,  |  63. 


SYNOPSIS   OF   SECTION. 

CQ-DBBTORS    OP    BANKRUPTS. 

I.  Scope  of  Section,  41& 

a.  Dedaralory  of  the  law,  416.    ' 

b.  Congtruetion,  416. 

c.  One  person  as  principal  and  surety,  416. 

d.  Effect  of  creditor's  acts,  416. 

e.  Whether  discharged  <uh-dehtoT  is  a  necessary  party,  416. 

n.  Joint  Debts,  417. 

a.  Of  partners,  417. 

b.  Of  co-d^ters,  Ail. 

m.  Surety  Debts,  417. 

a.  Of  indorsers,  417. 

b.  Of  obligors  on  bonds,  '417. 

c.  Attachment  bonds,  418. 

d.  Appeal,  replevin,  and  jail  bonds,  420. 

e.  Of  directors  of  corporations,  420. 
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I.    SCOPE  OF  SECTION. 

a.  Declaratory  of  the  law. —  THis  section  is  declaratory  of  a  general  principle 
of  law.  It  results  from  two  well-settled  doctrines:  (1)  that  a  discharge  in 
bankruptcy  aifects  only  the  personal  liability  of  the  debtor,  and  not  that  lia- 
bility as  to  other  persons/  (2)  and  that  such  a  discharge  is  by  operation  of  law 
and  not  by  consent.^  It  was  well  settled  under  the  former  law  that  the  principle 
thus  stated  applied  only  to  a  discharge  in  bankruptcy,*  and  not  to  any  act  of 
the  parties  affecting  a  release;*  also  that,  the  creditor  having  still  the  right 
to  collect  from  any  other  person  liable  on  the  debt,  a  pending  suit  against  such 
other  is  not  affected  by  the  discharge.*  The  reported  cases  under  that  law  are 
thus  as  applicable  now  as  then.®  Under  the  present  law  it  is  held  that  where 
the  discharge  is  effected  by  the  consent  of  the  creditor,  as  by  a  composition,  the 
debtor  may  also  be  discharged.^  The  right  to  execution  or  supplementary  pro- 
ceedings against  the  co-debtor  is  not  affected  by  the  bankruptcy  proceedings.^ 

b.  Constmction. —  This  section  should  be  strictly  construed  if  in  derogation 
of  common-law  rights  and  of  the  express  statutory  provision  of  the  State  where 
the  question  arises.® 

c.  One  person  as  principal  and  surety. —  If  the  surety  is  also  liable  as  principal 
and  as  such  his  obligation  is  discharged  in  bankruptcy,  he  will  also  be  dis- 
charged as  surety ;  no  such  anomaly  can  reasonably  exist  in  the  law,  as  dis- 
charging a  man  who  is  liable  both  as  principal  and  surety  in  one  capacity,  and 
not  in  die  other.  ^® 

d.  Effect  of  creditor's  acts, —  It  makes  no  difference  under  this  section  whether 
the  creditor  proves  his  claim  and  gets  his  dividend, ^^  The  co-debtor  or  surety 
may  protect  himself  by  proving  the  claim,  and  cannot  complain  if  the  debtor 
does  not."  When  the  creditor  in  effect  consents  to  the  discharge  —  as  when 
he  has  knowledge  of  a  sufficient  objection  and  does  not  plead  it  —  the  discharge 
being  by  operation  of  law  only,  the  liability  of  the  surety  remains.^' 

e.  Whether  discharged  co-debtor  is  a  necessary  party. —  If  one  of  two  or 
more  joint  debtors  is  discharged,  and  suit  is  brought  on  the  joint  debt,    it 


1.  Meyer  v.  Dewey,  103  U.  S.  301 ;  Stephen- 
son V.  Bird,  168  Ala.  363,  422,  25  Am.  B.  R. 
909,  63  So.  92,  93;  HoUand  v.  Cunliff,  96 
Mo.  App.  67,  10  Am.  B.  R.  71,  69  S.  W.  737: 
First  Nat.  Bank  of  Portal  v.  Lee  (N.  Dak. 
Sup,  Ct.),  25  N.  Dak.  197,  34  Am.  B.  R. 
555,  141  N.  W,  716. 

The  rights  of  a  creditor  against  third  par- 
ties liable  jointly  with  the  bankrupt  or 
necondarily  for  him  are  not  impaired  by  the 
bankrupt's  adjudication  nor  by  the  bank- 
rupt's discharge.  Polk  v.  Stephens  (Ark. 
Sup.  Ct.),  118  Ark.  438,  35  Am.  B.  R.  186, 
176  S.  W.  689. 

2.  Masoh  V.  Bancroft,  1  Abb.  N.  C.  415: 
Ex  parte  Jacobs,  44  L.  J.  B.  34.  See  An- 
thony V.  Sturdivant,  174  Ala.  521,  27  Am. 
B.  R.  356,  66  So.  571. 

3.  Compare  In  re  McDonald,  Fed.  Cas. 
.8,753;  Matter  of  Bene<lict  (Ref.,  N.  Y.),  18 
'Am.  B.  R.  604. 

4.  Brown  v.  Carr,  7  Bing.  508;  Sigourney 
V.  Williams,  1  Grav.  623. 


6.  Lewis  V.  U.  S.,  92  U.  S.  618,  23  L.  Ed. 
513:  In  re  Levy,  Fed.  Cas.  8,297;  Payne  v. 
Albe,  7  Bush  (Ky.),  244;  Linn  y.  Hamilton, 
34  X.  .J.  305. 

6.  See  Cent.  Dig.,  Vol.  6,  "Bankruptcy," 
H   782-786. 

7.  Matter  of  Benedict  (Ref.,  N.  .Y.),  18 
Am.  B.  R.  604,  holding  that  an  indoraer  of 
a  note  made  by  the  bankrupt  would  be  dis- 
charged under  such  circumstances.  For 
cases  under  present  law,  see  Am.  Bankr. 
Dig.,  §§   1137-1145. 

8.  In  re  De  Long  (Ref.,  N.  Y.),  1  Am.  B. 
R.  66;  Penny  t.  Taylor,  Fed.  Cas.  10,967. 

9.  Matter  of  Benedict  (Ref.,  N.  Y.)  18 
Am.    B.   R.    604. 

10.  Murphy  v.  Nicholson  (N.  J.  Ct.  of  Er. 
&  App,),  87  N.  J.  L.  278,  34  Am.  B.  R.  670. 
94  Atl.  62. 

11.  Clopton  V.  Spratt,  62  Miss.  261, 

12.  See  Bankr.  Act,  $  57-i. 

13.  In  re  AicDonald,  Fed.  Cas.  8,763; 
parte  Jacobs,  44  L.  J.  B.  34. 
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has  been  a  mooted  question  whether  the  discharged  joint  debtor  was  a  neces- 
sary party.^*  Since  he  can  unquestionably  be  made  a  party,  his  discharge 
being  only  available  in  bar,  the  safer  pra<5tice  is  to  join  him  as  a  defendant. 

IL    JOINT  DEBTSw 

a.  Of  partners. —  The  question  of  the  debts  of  partners  is  discussed  elsewhere 
in  this  work.^*  The  words  of  the  section  express  the  rule  of  law  applicable 
to  discharges  granted  to  members  of  firms  as  distinguished  from  partnership 
discharges.  The  analogous  clause  of  the  former  law  was  held  to  iinply  that 
an  individual  partner  was  entitled  to  a  discharge  from  partnership  debts. ^* 
The  same  inference  follows  from  the  words  of  the  present  section.^'' 

b.  Of  co-debtors. — ^A  like  rule  applies  here  as  where  two  parties  make  a 
note  jointly,  or  are  joint  obligors  on  a  bond.  But,  where  one  of  two  or  more 
joint  obligors  have  been  discharged,  the  others  cannot,  it  seems,  insist  on  con- 
tribution, though  this  doctrine  may  well  be  questioned.^® 

m.    SUHXTT  DEBTS. 

a.  Of  indorsen. —  Under  the  principle  stated,  the  discharge  of  the  maker 
of  a  note  does  not  affect  the  indorser  in  any  way ;  \he  holder  may  proceed 
and  collect  the  entire  debt  from  him.^  Familiar  principles,  however, 
exonerate  the  indorser  of  a  demand  note,  the  holder  of  which  is  guilty  of  undue 
ladies  in  presentment;^  or  the  indorser  of  an  accommodation  note,  where 
the  holder,  becoming  bankrupt^  accepts  payments  under  a  composition  agree- 
ment without  consent  of  the  indorser.^^ 

b.  Of  obligors  on  bonds. —  The  rule  as  to  the  obligors  of  bonds  is  the  sama 
The  obligor  continues  liable  though  the  principal  or  a  co-obligor  be  dis- 
charged.^   This  is  peculiarly  so  where  the  bond  runs  to  the  people,  bankruptcy 


14.  Camp  V.  Gifford,  7  Hill,  169.  Contra: 
Jenkg  V.  Opp.,  43  Tnd.  lOS ;  Dorn  v.  O^eale, 
6  Nev.  155. 

15.  See  under  §§  5  and  17  of  this  work. 

16.  In  re  Dawning,  Fed.  Cas.  4,044.  See 
alao,  for  effect  of  Sigliflh  discharge  on  in- 
diyidnal  liability.  Ex  parte  Hammond,  L.  H., 

16  Eq.  614. 

17.  Deaf  and  Dumb  Institute  t.  Crockett, 
117  N.  Y.  App.  Div.  269,  102  N.  Y,  Supp.  412, 

17  Am.  B.  R.  233,  Compare  under  S  5,  ante. 

18.  Tobias  ▼.  Rogers,  13  N.  Y.  59.  But 
compare  Miller  ▼.  Gillespie,  59  Mo.  220. 

19.  National  Bank  of  South  Reading  y. 
Sawver,  3  N.  B.  N.  Rep.  226;  Smith  v. 
Wh^er,  66  N.  Y.  App.  Div.  170,  66  N.  Y. 
•Sapp.  780;  King  v.  Central  Bank,  6  G«.  257 ; 
Tieman  Exrs.  v.  Woodruff,  5  McLean,  360; 
Guild  V.  Butler,  16  N.  B.  R.  347 ;  In  re  Cur- 
tis, 109  La.  171,  9  Am.  B.  R.  286,  33  So.  125. 
Stauffer,  Etc.,  Co.  t.  Abington  Co.  (Sup. 
Ct,  La.),  131  La.  716,  32  Am.  B.  R.  120, 
60  So.  202. 

90.  In  re  Crawford,  Fed.  Cas.  3,364. 

21.  Matter  of  Benedict  (Ref.,  N.  Y.),  18 
Am.  B.  R.  604.  See  Iklso  Eaaton  Furniture 
f  o.  V.  Caminez  (N.  Y.  App.  Div.),  146  N.  Y. 
App.  Div.  436,  27  Am.  B.  R.  29,  131  N.  Y. 
Supn.  157. 

a.  Brown  ft  Brown  Coal  Co.  v.  Antezak 
(Sup.  Ct.  Mich.),  164  Mich.  110,  25  Am.  B. 

27 


R.  898,  128  N.  W.  774;  Abendroth  v.  Van 
Dolsen,  131  U.  S.  66;  In  re  Stevens,  Fed. 
Cas.  13,393:  In  re  De  Long  (Ref.,  N.  Y.), 
1  Am.  B.  R.  66.  See  Am.  Bankr.  Dig.  {{ 
1138,  1142. 

Upon  the  dissolution  of  a  corporation  the 
bankruptcy  of  the  defendant  does  not  dis- 
charge the  surety  in  the  dissolving  bond. 
National  Surety  Co.  v.  Medlock  (Ct.  of  App., 
Ga.),  2  Ga.  App.  665,  19  Am.  B.  R.  654,  58  S. 
E.   1131. 

Guarantor  of  lease. —  A  guarantor  of  the 
payment  of  the  rent  reserved  in  a  lease  is 
not  discharged  by  the  bankruptcy  of  the 
tenant.  Witthaus  v.  Zimmerman,  91  N.  Y. 
App.  Div.  202,  11  Am.  B.  R.  814,  86  N.  Y. 
Supp.  315. 

Appeal  bond. —  Where  the  defendant  in  an 
attachment  suit  files  a  petition  in  bank- 
ruptcy and  is  finally  discharged,  his  surety 
on  an  appeal  bond  in  such  an  attachment 
suit,  is  not  discharged  thereby;  and  while 
a  judgment  may  issue  against  the  bankrupt 
accompanied  by  a  perpetual  stay  of  execu- 
tion, the  surety  may  be  compelled  to  answer 
according  to  the  terms  of  his  obligation. 
Brown  &  Brown  Coal  Co.  v.  Antezak  (Sup. 
Ct..  Mich.),  164  Mich.  110,  25  Am.  B.  R. 
898.  128  N.  W.  774. 

Effect  on  liability  of  surety  on  bond. — The 
ordinary  rule  that  the  release  of  a  principal 
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not,  as  a  rule,  affecting  such  liabilities.^  A  discharge  of  a  principal  on  a  bond 
given  to  secure  his  faithful  performance  of  a  building  contract,  broken  prior 
to.  his  bankruptcy,  releases  him  from  his  express  obligation  to  indemnify  his 
surety  on  such  bond  in  case  of  loss.  If  the  surety  pays  the  loss  he  is  subrogated 
to.  the  rights  of  the  creditor  for  the  protection  of  whom  the  bond  was  given.^ 
a  Attachment  bonds. —  Under  the  former  law,  the  decisions  on- this  point 
whether  a  surety  on  an  attachment  bond  is  released  by  the  bankruptcy  of  the 
principal  were  about  equally  divided.^^  Such  bonds  being  as  a  rule  con- 
ditioned to  pay  a  sum  of  money  if  the  suit  should  go  against  the  principal, 
the  liability  could  not  arise  until  the  judgment  was  granted.  The  bank- 
ruptcy intervening,  the  principal  could  thus  stay  the  entry  of  the  judgment, 
and  later  plead  his  discharge  in  bar,  and  the  liability  of  the  sureties  thus 
would  never  accrue.  In  these  circumstances,  the  New  York  rule,  resting  on 
the  doctrine  that  the  law  of  .1867  did  not  dissolve  the  lien  of  the  attachment 
and  that  the  bond  was  a  substituted  security,  held  that  the  plaintiff  should  be 
allowed  to  proceed  to  judgment,  which,  if  granted,  fixed  the  liability  of  the 
sureties.^  The  rule  under  the  present  bankruptcy  act  is  the  same  in  New 
York  and  other  States  and  the  creditor  is  entitled  to  a  special  judgment 
against  the  bankrupt,  6Recution  not  to  be  issued  thereon,  as  a  basis  for  the 
future  action  against  the  surety.  And  this  is  so  though  the  attachment  was 
issued  within  four  months  of  the  adjudication.^  On  the  other  hand  a  rule 
was  adopted  in  Massachusetts  denying  the  fiction  of  substituted  security  and 
holding  that  such  a  bond  was  a  ^lere  personal  liability  which  did  not  accrue 


debtor  likewise  releases  the  surety  relates  to 
a  release  by  the  voluntary  action  of  the  cred- 
itor, and  does  not  apply  to  a  release  or  dis- 
charge by  operation  of  l»w  as  in  bankruptcy. 
Failor  v.  Wehe  (Kan.  Sup.  Ct.),  37  Am. 
B.  R.  311,  168  Pac.  74. 

Surety  on  injunction  bond. —  Where  the 
liability  of  a  principal  and  surety  on  an  in- 

i 'unction  bond  is  joint  and  several,  and  the 
iabUity  of  the  surety  does  not  depend  upon 
the  rendition  of  a  judgment  against  the 
principal,  a  discharge  in  bankruptcy  of  the 
principal  does  not  release  the  surety  from 
liability.  Martin  Furniture  Co.  v.  Massey 
(Tenn.  Sup.  Ct.),  37  Am.  B.  R.  380,  186 
S.  W.  461. 

23.  U.  S.  V.  Knight,  14  Pet.  316,  10  L.  edL 
301 ;  U.  S.  V.  Herron,  20  Wall.  261,  22  L.  ed. 
276;  Rice  ▼.  Murphy,  109  Me.  101,  32  Am. 
B.  R.  665,  82  Atl.  842. 

Stay  of  diselUTge  pending  enforcement  of 
rights  against  gamiahees  and  sureties  on 
garnishment  bond,  see  In  re  Malier  (D.  C, 
Ga.),  22  Am.  B.  R.  290,  169  Fed.  997. 

84.  Williams  v.  United  States  Fidelity 
and  Guaranty  Co.,  236  U.  S.  549,  34  Am. 
B.  R.  181,  69  L.  ed.  713,  revg.  11  Ga.  App. 
635,  28  Am.  B.  R.  802,  76  S.  E.  1067. 

85.  See  Holyoke  v.  Adams,  1  Hun  ( N.  Y. ) , 
223,  and  other  cases,  post. 

86.  McComba  v.  Allen,  18  Hun  (N.  Y.), 
190;  affd.  82  N.  Y.  114.  See  also  In  re  Al- 
brecht.  Fed.  Cas.  145;  Zoller  v.  Janvrin,  49 
N.  H.  114. 

27.  In  re  Maaget  (D.  C,  N.  Y.),  23  Am. 
B.  R.  14,  173  Fed.  232;  Schunack  v.  Art 
Novelty  Co.   (Sup.  Ct.,  Ct.),  84  Conn.  331, 


26  Am.  B.  R.  731,  80  Atl.  290.     See  Am. 
Bankr.  Dig.  §  1144. 

Special  judgment  against  bankrupt  and 
action  against  surety. —  In  U.  S.  Wind  En- 
gine &  Pump  Co.  V.  North  Pennsylvania 
Iron  Co.,  227  Pa.  St.  262,  75  Atl.  1094,  in 
considering  the  question,  "  Is  there  anything' 
in  the  law  or  pratice  of  Pennsylvania  to  pre- 
vent or  diecountenance  a  special  judgment 
against  one  discharged  in  bankruptcy? "  the 
court  said:  ''The  appellee  has  secured  its 
discharge,  and  its  personal  liability  is  gone; 
but  that  does  not  constitute  any  reason  why 
a  judgment  against  it  should  not  be  entered 
for  the  speciai  purpose  of  fixing  and  enforc- 
ing the  liability  of  the  surety.  The  surety 
took  the  risk  of  appellee's  insolvency,  a  risk 
that  the  appellant  was  supposedly  protected 
against  by  the  very  bond  in  question.  So  it 
would  be  most  unfair,  to  allow  the  substi- 
tution of  the  bond  for  the  goods  attached, 
and  then  to  deny  the  formal  relief  necessary 
in  order  to  enforce  its  terms  against  the 
surety.  There  is  nothing  in  our  laws  or 
practice  or  in  the  announced  public  policy 
of  the  State  to  require  such  a  ruling."  See 
also  In  re  Marshall  Paper  Co.  (C.  C.  A.»  1st 
Cir.),  4  Am.  B.  R.  468,  102  Fed.  872,  43 
C.  C.  A.  38;  Holyoke  v.  Adams,  59  N.  Y. 
233;  Brown  v.  Antezak  (Mich.),  164  Mich. 
110,  25  Am.  B.  R.  898,  128  N.  W.  774;  Ken- 
drick  &  Roberts  v.  Warren  Bros.,  110  Md. 
47,  72,  72  Atl.  461. 

Sureties  on  attachment  bonds. —  Where  in 
a  suit  in  attachment  a  claimant  of  the  prop- 
erty attached  gives  bond  with  sureties  and 
takes  possession  of  the  property,  a  discharge 
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until  judgment  in  the  principal  action,  by  allowing  a  stay  or  a  plea  in  bar, 
relieved  the  sureties.^  The  latter  seems  to  have  been  the  view  of  the  Supreme 
Court,  though  "its  decision  is  not  authoritative.^  This  latter  view  was  adopted 
in  a  recent  decision  in  Maryland  where  the  attachment  was  granted  within 
four  months  of  the  adjudication,®^  and  in  Louisiana  it  has  been  held,  where 
the  property  of  the  debtor  was  attached  and  released  on  bond  less  than  four 
months  before  he  was  adjudged  a  bankrupt,  and  the  debtor  was  discharged, 
that  the  surety  on  the  bond  was  released  from  all  liability.®^  A  similar  result 
has  been  readied  in  reference  to  a  bond  given  to  discharge  a  garnishment  in 
an  action  against  the  bankrupt  upon  a  claim  provable  in  bankruptcy  at  the 
time  of  his  discharge,  commenced  within  the  four  months'  period  and  pending 
at  the  time  of  his  discharge.^^  In  such  case  the  surety  is  relieved,  not  because 
of  the  dischai^  of  the  bankrupt,  but  because  the  lien  acquired  by  the  garnish- 


in  bankruptcy  of  the  claimant  before  trial 
of  the  suit  does  not  release  him  and  his 
sureties  on  the  bond.  Sanderson  v.  Buckley 
(Miss.  Sup.  Ot.),  37  Am.  B.  R.  379,  72  So. 
148. 

Where  a  suit  has  been  commenced  more 
than  font  months  prior  to  the  bankruptcy  of 
defendant  by  attachment  of  defendant's  per- 
flonal  property,  which  attachment  was  dis- 
charged upon  the  giving  of  a  bond  condi- 
tion^ for  uie  payment  of  any  judgment  that 
might  be  recovered,  defendant's  discharge  in 
bankruptcy,  duly  pleaded  by  him,  is  not  a 
bar  to  the  prosecution  of  tjie  suit  to  judg- 
ment, although  a  judgment  therein  £ould  not 
be  enforced  against  defendant  and  the  only 
effect  thereof  would  be  to  enable  plaintiff 
to  charge  the  sureties  on  the  attachment 
bond.  £i  such  case  the  court  can  render  a 
special  judgment,  with  a  perpetual  stay  of 
execution  against  defendant,  for  the  purpose 
of  enabling  the  plaintiff  to  bring  suit  against 
the  sureties  on  the  attachment  bond.  But- 
terick  I^b.  Co.  v.  Bowea  €o.  (R.  I.  Sup. 
Ct),  33  R.  I.  40,  26  Am.  B.  R.  718,  80  Atl. 
277. 

28.  Hamilton  ▼.  Bryant,  114  Mass.  543; 
Braley  v.  Boomer,  1 16  Mass.  627 ;  Johnson 
V.  Coliins,  117  Muss.  343.  Although  under 
a  subsequent  Massachusetts  statute  a  special 
judgment  is  authorized  which  seems  to 
change  the  rule  lai(f  down  in  the  preceding 
cases.  Rosenthal  v.  Nove,  176  Mass.  55Q,  56 
N\  E.  884. 

».  Wolf  V.  Stix,  00  U.  S.  1,  23  L.  ed.  146; 
Hill  V.  Harding,  107  U.  S.  631,  27  L.  ed.  493, 
is  a  case  where  the  attachment  was  before 
the  interdicted  period. 

30.  Crook -Homer  Co.  v.  Gilpin  (Md.  Ct. 
of  App.)',  112  Md.  1,  23  Am.  B.  R.  350,  75 
Atl.  1049.. 

The  distinction  between  the  two  views  is 
explained  in  Schunack  v.  Art  Metal  Novelty 
Co.  (vSup.  Ct.,  Ct.),  84  Conn.  331,  26  Am. 
B.  H.  731,  80  Att.  290,  as  follows:  "  In  New 
York  the  attachment  is  regarded  as  not  only 
non-existent,  but  as  possessing  no  other  im- 
portance in  the  situation  than  as  if  it  had 
never  existed.  The  Maryland  court,  on  the 
contrary,  discovers  such  a  relation  between 


the  bond  and  the  attachment  by  virtue  of 
the  office  of  the  former  under  the  statute, 
and  of  its  compulsory  substitution  for  the 
attachment  hy  the  operation  of  the  ma- 
chinery  of  the  law,  set  in  motion  as  a  stat- 
utory incident  of  the  attachment,  as  to  en- 
title the  bond  to  be  regarded  in  the  eye  of  the 
law  as  dependent  for  its  life  and  efficiency 
upon  the  life  and  efficiency  of  the  attach- 
ment." 

31.  Windisch-Muhlhauser  Brewing  Co.  v. 
Simms  (Sup.  Ct.,  La.),  129  La.  134,  26  Am. 
-B.  R.  714,  65  La.  739,  in  which  the  court 
said :  "  Section  16  of  the  Bankruptcy  Act 
of  1898  merely  recognizes  this  general  rule 
of  law.  Section  67 -f  of  the  same  statute, 
however,  strikes  with  nullity  all  levies,  at- 
tachments, or  liens  obtained  through  legal 
proceedings  against  an  insolvent  at  any  time 
within  four  months  prior  to  the  filing  of  a 
petition  in  bankruptcy  in  case  he  is  adjudged 
a  bankrupt.  It  is  difficult  to  conceive  how 
attachment  proceedings  thus  pronounced  null 
and  void  can  produce  any  l^al  effect.  The 
attachment  being  dissolved  by  operation  of 
the  statute,  nothing  is  left  but  a  suit  in  per- 
8onam  which  is  stayed  by  the  pendency  of 
the  bankruptcy  proceedings.  In  such  a  case, 
the  subsequent  discharge  of  the  debtor  ex- 
tinguishes the  obligation  on  which  the  suit 
was  based,  and  renders  it  legally  impossible 
for  the  creditor  to  recover  judgment  against 
his  former  debtor.  Where  an  attachment  is 
released  on  bond,  the  condition  is  that  the 
defendant  will  satisfy  such  judgment,  to  the 
value  of  the  property  attached,  as  may  be 
rendered  against  him  in  the  pending  suit. 
C.  P.  art.  259.  No  proceeding  can  be  had 
against  the  surety  on  such  a  bond  until  after 
the  judgment  has  been  rendered  dgainst  the 
defendant,  and  execution  issued  thereon,  and 
a  return  of  nulla  bona  made  by  the  sheriff. 
Id.  Where  no  judgment  can  be  rendered 
and  executed  against  the  defendant  in  at- 
tachment, the  statutory  liability  of  the 
surety  on  the  release  bond  can  never  arise." 

38.  Klipstein  v.  Allen  Miles  Co.  (C.  C.  A., 
5th  Cir.),  14  Am.  B.  R.  15,  136  Fed.  385, 
approved  in  In  re  Mercedes  Import  Co.  (D. 
C,  N.  Y.),  20  Am.  B.  B.  648. 
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ment  is  avoided  by  the  bankruptcy  proceedings,  which  destroyed  the  remedy 
by  which  a  judgment  can  be  recovered  against  the  bankrupt.^* 

d.  Appeal,  replevin,  and  jail  bonds.--  If  the  law  of  the  State  does  not  permit 
the  discharge  to  be  pleaded  in  the  appellate  court,  the  discharge  of  the  prin- 
cipal does  not  relieve  the  surety  of  an  appeal  bond.  If  it  may  be  pleaded  in 
such  court,  no  final  judgment  being  possible  against  the  principal,  the  surety 
is  relieved. ^^  Replevin  bonds  being  merely  for  the  return  of  a  chattel  in  kind 
or  value,  and  the  trustee  having  succeeded  to  the  bankrupt's  interest,  the  dis- 
charge cannot  be  pleaded  in  bar ;  the  liability  of  the  surety  may  thus  ultimately 
be  fixed,  and  the  discharge  does  not  release  it.*^  In  bail  bonds,  the  rule  is  well 
settled  that,  if  there  has  been  no  breach  of  the  conditions  before  discharge 
granted,  the  sureties  will  be  released,  but,  if  there  has,  then  a  liability  has 
accrued  whieh  may  still  be  enforced  pro  tanto  against  them.^  A  like  doctrine 
saves  to  those  interested  the  liabilities  of  -sureties  on  administrator's  and 
guardian's  bonds,  and  the  like."  It  is  thought,  however,  that  a  court  of  bank- 
ruptcy will  stay  proceedings  in  most  of  the  suits  in  which  any  of  the  bonds 
mentioned  in  this  paragraph  have  been  given,  at  least  until  the  creditor  has 
had  reasonable  opportunity  to  ascertain  and  collect  his  dividend;  this  that  he 
may  apply  the  same  in  reduction  of  the  amount  due  from  the  sureties  before 
entering  up  judgment  against  them.^ 

e.  Of  directors  of.  corporations. —  Directors  are  sureties  in  a  qualified  sense 
only.  Being  such,  they  are,  however,  within  the  intendment  of  this  section 
of  the  law,  and  are  not  released  by  the  discharge  of  their  corporation  from 
any  liability  to  its  creditors  given  by  law.^ 


S3.  Klipstein  v.  Allen  Miles  Co.  (C.  C.  A., 
5th  Cir.),  U  Am.  B.  R.  15,  136  Fed.  385. 

34.  Knapp  v.  Anderson,  71  N.  Y.  466; 
Flagg  V.  Tyler,  6  Mass.  32;  Hall  v.  Fowler, 
6  Hill,  630;  Odell  v.  Wootten,  38  Ga.  225. 
And  see  Goyer  Co.  y.  Jones,  79  Misc.  253, 
8  Am.  B.  R.  437,  30  So.  651.  See  Am.  Bankr. 
Dig.  §   1145. 

Biscfaarge  pending  appeal. —  Where  pend- 
ing an  appeal  from  a  judgment  of  a  justice's 
court  against  him,  the  defendant  is  dis- 
charged in  bankruptcy,  and  he  pleads  his 
discharge  in  the  higher  court,  and  judgment 
is  then  rendered  in  his  favor,  the  surety  upon 
the  appeal  bond  conditioned  to  pay  such 
judgment  as  may  be  rendered  against  the  de- 
fendant is  not  liable.  Goyer  Co.  v.  Jones, 
79  Miss.  253,  8  Am.  B.  R.  437.  30  So.  651. 
Compare  Bailev  v.  Reeves  (Sup.  Ct.  Miss.) 
102  Miss.  438,  28  Am.  B.  R.  850,  59  So.  800. 

A  surety  on  an  appeal  bond  is  liable  thereon, 
although  his  principal,  the  judgment  debtor, 
was  relieved  from  the  payment  of  the  judg- 
ment by  his  discharge  in  bankruptcy.  Where 
a  statutory  bond  is  given  in  an  appeal  to  the 
District  Court  from  a  judgment  of  a  citv 
court  (Kans.  Gen.  St.  1909,  fi§  6488,  6493), 
and  the  appeal  is  dismissed  for  want  of 
prosecution,  the  subsequent  discharge  of  the 
appellants  by  virtue  of  the  Bankruptcy  Act 


does  not  bar  an  action  against  the  surety  on 
the  appeal  bond.  Failor  v.  Wehe  (Kan.  Sup. 
Ct.),  37  Am.  B.  R.  311,  158  Pac.  74. 

86.  Flagg  V.  Tyler,  6  Mass.  32.  Compare 
also  Pinkard  v.  Willis,  24  Tex.  Civ.  App.  69, 
57  S.  W.  891. 

86.  Olcott  V.  Lilly,  4  Johns.  (N.  Y.),  409 
Richardson  v.  Mclntyre,  4  Wash.  C.  C.  412 
Bennett  v.  Alexai^^er,  1  Cranch  C.  C.  90 
Claflin  V.  Coogan,  48  N,  H.  411. 

37.  Miller  v.  Oillespie,  59  Mo.  220;  Jones 
V.  Knox,  8  N.  R.  R.  559 ;  Reitz  v.  People,  16 
N.  B.  R.  10;  Jones  v.  Russell,  44  Ga.  460. 
But  see  Mayor  v.  Walker,  11  N.  B.  R.  478. 
Compare  also  Baer  v.  Grell  (Mun.  Ct.,  N. 
Y«).  6  Am.  B.  R.  428;  jEkiding  v.  Ros^thal, 
180  Mass.  43,  61  N.  E.  222. 

Af tion  for  escape. —  The  fact  that  since  the 
conmiencement  of  an  action  against  a  aherifT 
for  the  escape  of  a  judgment  debtor,  arrested 
upon  a  body  execution,  the  debtor  has  been 
discharged  in  bankruptcy  is  no  defense.  Baer 
V.  Grell  (Mun.  Ct.,  N.  ¥.),  6  Am.  B.  R.  428. 

38.  In  re  Martin  (D.  C,  N.  Y.),  6  Am.  B. 
R.  423,  106  Fed.  753. 

39.  Tn  re  Marshall  Paper  Co.  (D.  C, 
Mass.,  2  Am.  B.  R.  653,  95  Fed.  419;  s.  c, 
on  appeal,  4  Am.  B.  R.  468,  102  Fed.  872. 
Compare  %  4-b  as  amended  by  the  act  of 
1903. 


SECTION     SEVENTEEN. 


DEBTS  NOT  AFFECTED  BT  A  DISCHARGE. 

§  17.  Debts  not  Affected  by  a  Discharge.— a  A  discharge  in  bank- 
ruptcy shall  release  a  bankrupt  from  all  of  his  provable  debts,  except 
such  as  (1)  are  due  as  a  tax  levied  by  the  United  States,  the  State, 
county,  district,  or  municipality  in  which  he  resides;  (2)  are^  liabilities* 
for*  obtaining  property  by  false  pretenses  or  false  representations, 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of 
another,  or  for  alimony  due  or  to  become  due,  or  for  maintenance  or 
support  of  wife  or  child,  or  for  seduction  of  an  unmarried  female,  or 
for  breach  of  promise  of  marriage  accompanied  by  seduction  or 
for  criminal  conversation;*  (3)  have  not  been  duly  scheduled  in  time 
for  proof  and  allowance,  with  the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy;  or  (4)  were  created  by  his  fraud,  embezzle- 
ment, misappropriation,  or  defalcation  while  acting  as  an  oflScer  or  in 
any  fiduciary  capacity. 


Anakgoiu  provisiona:  In  U.  S.:  As  to  discharge  being  a  release,  Act  of  1867,  S  34,  R.  S., 
I  5119;  Act  of  1841,  %  4;  Act^f  1800,  §  34;  As  to  debts  not  affected  by  a  discharge, 
Act  of  1867,  I  33,  R.  S.,  §  5117;  Act  of  1841,  f  1;  As  to  effect  on  taxes,  Act  of  1867, 
§  28,  R.  S.,  I  5101 ;  Act  of  1800,  §  62. 
In  Bng.:  As  to  discharge  being  a  release,  Act  of  1883,  §  30(2);  As  to  debts  not 
affected  by  a  discharge,  Act  of  1883,  §  30(1) ;  Act  of  1890,  §  10. 

Ci088-xefeiencN:     To  the  Uw:    Duty  of  bankrupt  to  schedule  debts,  $  7-a(8). 

Composition,  not  to  be  conffrmed   if  bankrupt  guilty  of  acts  barring  discharge, 

5  12-d. 
Setting  aside  composition  for  fraud,  %  13. 
Discharge,  when  granted,  §  14-b. 
Revocation  of  discharge  for  fraud,  %  15. 
Offenses  under  the  bankruptcy  act,  §  29-b. 
Proof  and  allowance  of  claims,  §  63. 
Taxes  to  be  paid,  §  64'a. 

1.  Here    the    words    "  judgments    in    ac-  S.  Here    the    words    "  frauds,    or "    were 

tions,"   in  the   original   law   were   stricken      stridden  out  by  the  amendatory  act  of  1903. 
out  by  the  amendatory  act  of  1903  and  the 
word  "liabilities"  substituted  therefor. 


*  Amendments  of  1903  in  italics,  except  that  the  words  "or   for  breach  of  promise  of 
marriage  accompanied  by  seduction,"  were  inserted  by  amendment  of  1917,  approved  March 

2.  1917. 

[421] 
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SYNOPSIS   OF   SECTION. 
DBBT8   NOT   AFFBCTED   BY   A   DISCHAROB. 

I.  Comparative  Legislation  and  Scope  of  Section,  423. 

a.  Excepted  debts  in  England^  423. 

b.  Under  our  law  of  1867,  423. 

c.  Scope  of  section,  423. 

(1)  In  general,  423. 

(2)   Proof  of  NON-DISCHARGBABIiE  DSBT,   424. 

d.  Determining  effect  of  discharge,  424. 

n.  What  Debts  Are  Dischaigeable,  425. 

a.  Provable  debts,  425. 

(1)   In  GENERAL,  425. 

(2)  Debts  susceptible  of  proof,  but  disallowed,  425. 

(3)  Judgment  d^bts,  426. 

(4)  Fines,  penalties  and  debts  dub  government,  436. 

b.  As  dependent  on  the  person  claiming,  427. 

c.  As  dependent  on  the  nature  of  the  UabilUy,  427. 

(1)  Liability  for  torts,  427. 

(I)  In  general,  427. 
(II)  Effect  of  ammdment  of  190S,  427. 
(Ill)  Ldabilities  which  are  dischargeable,  428. 

(2)  Liabilities  for  conversion,  428. 

(3)  Liabilities  for  breach  of  promise  of  marriage,  430. 

(4)  Support  of  wife  and  children,  430. 

(5)  Liability  of  factor,  431. 

(6)  Liability  of  stockholders,  directors,  and  partners,  43L 

m.  Debts  Not  Dischargeable,  43  L 

a.  Taxes,  431. 

b.  Ldabilities  for  certain  specified  ads,  432. 

(1)  In  general,  432. 

(2)  Effect  of  amendment  of  1903,  432. 

(3)  Liabilities  for  fraud,  432. 

(4)  Property   obtained  by  false   pretenses   or  false   sepbb- 

sentations,  434. 

(5)  Wilful  and  malicious  injuries  to  the  person  or  property 

OF  another,  436. 
(I)  In  general,  436. 
(II)  Wilful  and  malicious,  436. 
(Ill)  Judgments  for  personal  injuries,  438. 

(6)  Alimony  due  or  to  become  due,  438. 

(7)  Maintenance  or  support  of  wife  or  child,  439. 

(8)  Seduction  of  an  unmarried  female,  440. 

(9)  Criminal  conversation,  440. 

(10)  Other  wilful  and  malicious  injuries,  440. 
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in.  Debts  Not  Dischargeable — Continued. 

c.  DAta  Twt  scheduled,  441. 

(1)  In  general,  441.  ^     . 

(2)  Name  and  adphess  of  cbeditob,  441. 

(3)  Notice  ob  knowledge;  pboof,  443. 

d.  Fiduciary  debta,  444. 

(1)  In  general,  444. 

(2)  gonstrucnon  of  words  ''while  acteno  as  an  officer  ob 

IN  ANY  FIDtrCIART  CAPACITy/'   446. 

(3)  Who  are  fxduciabt  debtors,  445. 

IV.  Pleading  Discharge,  44& 

a.  In  general,  448. 

b.  As  dependerU  on  time,  448. 

V.  Revmd  of  Discharged  Debt  by  New  Promise,  449. 


L    COMPABATIYE  LEGISLATION  AKD  SCOPS  OF  8BCXI0N. 

a.  Excepted  debts  in  England.—  The  English  act  of  18&»  provided  broadly 
that  all  provable  debts  shall  be  released  by  the  discharge,  except,  in  sub- 
stance, (a)  a  recognizance,  or  (b)  any  debt  to  the  crown  or  for  an  offense 
or  any  liabilitjr  on  a  bail  bond  given  for  the  appearance  of  a  person  charged 
with  an  offense  against  a  statute  relating  to  the  public  revenues,  or  (c)  any 
debt  or  liability  incurred  by  means  of  fraud  or  fraudulent  breach  of  trust. 
The  amendatory  act  of  1890  excepted  also  any  liability  under  a  judgment 
for  seduction,  support,  or  csiminal  conversation.  Save  in  its  silence  as  to 
debts  not  scheduled,  therefore,  the  English  statute  is  not  materially  different 
from  ours.  Useful  precedents  will  be  found  in  the  reported  oases  under  the 
English  law.' 

b.  Under  onr  law  of  1867.— The  differences  between  the  analogous  clause 
in  the  former  law  and  that  now  under  discussion  will  appear  in  subsequent 
paragraphs.  The  effect  of  a  discharge  on  the  liability  of  co-debtors  has 
been  considered  in  the  previous  section.  Aside  from  this,  the  former  law* 
excepted  from  the'  discharge  only  (a)  fraudulent  debts  and  (b)  fiduciary 
debts.  Fiduciary  debts  only  were  excepted  by  the  law  of  1841,  though  a 
discharge  could  be  impeached  for  fraud  or  wilful  concealment  of  property 
wherever  pleaded.®  There  were  no  excepted  classes,  save  debts  to  the  United 
States,  recognized  by  the  law  of  1800.^  The  tendency  is  clearly  to  increase 
the  exceptions ;  this  tendency  keeping  pace  with  the  widening  out  of  the  mean- 
ing of  the  word  "  debt."  In  both  these  directions,  the  present  law,  as  amended 
in  1903,  has  gone  further  than  any  other  bankruptcy  law. 

c.  Scope  of  section. —  (1)  In  general. — This  section  and  section  fourteen 
on  "  Discharges,"  and  section  sixty-three,  on  "  Provable  Debts,"  should  be 
read  together.^     There  are  no  ambiguous  or  doubtful  words  or  phrases  in 

8.  See  Baldwin  on  Bankruptcy  (8th  ed.),  7.  Crawford  v.  Burke,  1»5  V.  «.  17«,  12 

pp.  608-612,  and  casee  cited.  Am.  B.  R.  650,  40  L.  ed.  147 ;  Katzenstein  v. 

4.  Act  of  1867,  I  33,  R.  S.,  i  6,117.  Reid,  Murdock  ft  Co.    (Ct.  Civ.  A.,  Texas), 

5.  Act  of  1841,  {§  1,  4.  41  Tex.  Civ.  App.   106,  16  Am.  B.  R.  740, 
«.  Act  of  1800,  t  62.  01  S.  W.  360. 
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this  section,  nor  do  its  provisions,  when  naturally  and  faidy  read,  elash  in 
any  particular  with  those  of  §  63-a.  While  §  17  limits  the  exception  from 
the  operation  of  a  discharge  to  such  of  the  demands  or  liabilities  as  are 
"  provable  debts,"  §  63-a  limits  provability  to  the  classes  of  demands  or  lia- 
bilities therein  defined.®  In  view  of  the  well  known  purposes  of  the  bank- 
ruptcy law,  exceptions  to  the  operation  of  a  discharge  thereunder  should  be 
confined  to  those  plainly  expressed  therein.^        , 

(2)  Pkoof  of  non-dischargeable  debt. —  The  effect  of  the  discharge 
is  declared  by  prescribing  that  only  provable  debts  shall  be  released,  and  then 
that  even  certain  provable  debts  shall  be  excepted.  It  follows,  therefore, 
that  dividends  may  be  paid  on  a  debt,  and  yet  it  be  not  affected  by  a  dis- 
charge. In  this  connection,  the  practitioner  should  also  bear  in  mind  the 
following  familiar  rules:  The  discharge  is  available  as  a  plea  in  bar  in  a 
suit  on  the  debt,  no  more ;  and,  therefore,  does  not  affect  vested'  liens  on 
the  bankrupt's  property.  Xor  is  it  material  whether  the  debt  was  proted ;  if 
it  could  have  been  proved,  it  will  be  discharged.^^  But,  the  present  law  con- 
taining no  provision  that  the  proving  of  a  debt  shall  constitute  a  waiver  of 
other  remedies,  the  creditor  loses  no  remedy  by  proving;  and,  unless  a  dis- 
charge is  granted  and  pleaded,  a  subsequent  suit  can  be  maintained.^^ 

d.  Determining  effect  of  discharge. —  The  court  in  which  the  debt  is  pro- 
ceeded on  is  the  only  proper  forum  to  determine  whether  a  discharge  rdeases 
sucfh  debt."  This  was  not  so  under  the  former  law.  Nor  have  the  courts 
under  the  present  law,  always  recognized  this  distinction  between  the  two 
statutes.^  Thus,  a  discharge  should  be  granted  even  if  the  only  debt  scheduled 
is  clearly  not  dischargeable.^*  But  the  Federal  courts  are  often  asked  to  pass 
upon  tibe  effect  of  discharges  not  yet  granted,  as  where  application -is  made  to 
stay  a  suit  on  a  debt  to  which,  it  is  claimed,  the  discharge  will  prove  a  bar. 
In  so  doing,  such  court  will  usually  determine  th^  question  in  accordance  with 
the  law  and  decisions  of  the  State  in  which  the  debt  originated,  though,  if 
that  law  conflicts  with  the  bankruptcy  law,  the  latter  will  control.^*  Where 
the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  filing  the  petition,  the 
introduction  of  the  order  of  discharge  makes  out  a  prima  facte  defense,  the 
burden  then  being  cast  upon  the  plaintiff  to  show  that,  because  of  the  nature 
of  the  claim,  failure  to  give  notice  or  other  statutory  reason,  the  debt  sued 
on  was  by  law  excepted  from  the  operation  of  the  discharge.  ^^  If  the  debt 
has  been  reduced  to  judgment,  the  Federal  court,  while  not  bound  by  the 


8.  Matter  of  United  Button  Co.  (D.  C, 
Del.),  15  Am.  B.  K.  390,  140  Fed.  495;  affd. 
17  Am.  B.  R.  565,  149  Fed.  48. 

9.  Gleaaon  v.  Shaw,  236  U.  S.  558,  34*  Am. 
B.  R.  177,  159  L.  ed.  717,  aflfg.  28  Am.  B.  R. 
473,    196    Fed.   359. 

10.  See  Dean  v.  Justices  (Sup.  €t.,  Mass.), 
173  Mass.  453,  2  Am.  B.  R.  163,  53  N.  E.  893; 
In  re  Stansfield,  Fed.  Cas.  13,294;  Lamb  v. 
Brown,  Fed.  Cas.  8,011;  In  re  Kuffler  (D. 
C.,  N.  Y.),  18  Am.  B.  R.  687,  153  Fed.  667. 

H.  Dingee   v.    Becker,    Fed.    Cas.    3,919; 
Whitney  v.  Cfrafts,  10  Mass.  23. 
18.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am. 

B.  R.  633,  94  Fed.  476;  In  re  Rhutassel  (D. 

C,  Iowa),  2  Am.  B.  R.  697,  96  Fed.  597; 
In  re  Thomas   (D.  C,  Iowa),  1  Am.  B.  R. 


515,  92  Fed.  912;  In  re  Mussey  (D.  C, 
Mass.),  3  Am.  B.  R.  592,  99  Fed.  71,  holding 
that  the  scope  of  a  bankruptcy  discharge  as 
affecting  debts  proved  in  a  prior  insolvency 
proceeding  must  be  left  for  determination  to 
the  creditors'  suits  to  enforce  such  debts. 

18.  Compare  Audubon  v.  Shufelt,  181  U. 
S.  575,  5  Am.  B.  R.  829,  45  L.  ed.  1009. 

14.  In  re  McCarthy  (D.  C,  111.),  7  Am. 
B.  R.  40,  111  Fed.  151 ;  In  re  Tinker  (D.  C, 
N.  Y.),  3  Am.  B.  R.  580,  99  Fed.  79.  Con- 
tra: In  re  Maples  (D.  C,  Mont.),  5  Am.  B. 
R.  426,  105  Fed.  919. 

15.  Woolsey  v.  Cade,  15  N.  B,  R.  238. 

16.  Kreitlein  v.  Ferger,  238  U.  S.  31,  84 
Am.  B,  R.  862,  59  L.  Ed.  1184,  revg.  52  Ind. 
App.  199,  28  Am.  B.  R.  908,  97  *N.  £.  819. 
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recitals  of  the  judgment,  will  usually  determine  the  nature  of  the  action  from 
the  record  of  the  State  court,"  and  stay  or  refuse  a  stay  accordingly.^ 

IL    WHAT  DE8TS  ARE  DISCHARGEABLE. 

a.  Proyable  debts. —  (i)  In  general. —  Only  provable  debts  are  discharge- 
abla^  If  the  debt  falls  within  the  cat^ory  of  provable  debts  enumerated  in 
§  63-a,  it  is  quite  as  clearly  covered  by  the  discharge,  unless  within  the  excepted 
classes.^  An  unliquidated  claim,  which  might  have  been  liquidated  and 
proved  under  §  63-b,  is  discharged."  A  surety  debt,  as  in  the  case  of  the  lia- 
bility of  the  bankrupt  on  a  bond  to  secure  the  performance  of  a  building  con- 
tract, is  discharged  as  to  the  bankrupt  principal  thereon,  and  the  surety  is 
subrogated  to  the  rights  of  the  creditor.^  Since  only  provable  debts  are  dis- 
charged, none  post-dating  the  petition  in  bankruptcy  are  affected  by  the  dis- 
charge.^ The  fact  that  the  debtor^s  sole  purpose  in  going  into  bankruptcy  was 
to  discharge  a  particular  debt  will  not  affect  the  validity  of  the  discharge 
when  obtained."  Reference  should  be  made  to  §  63a  and  the  cases  cited  there- 
under for  the  purpose  of  determining  whether  a  debt  is  dischargeable  as 
provable.  It  will  not  be  feasible  in  this  place  to  declare  more  than  a  few 
general  principles  in  respect  to  provable  debts. 

(2)  Debts  susceptible  of  proof,  but  disallowed. —  Provable  debts  here 
referred  to  are  not  necessarily  those  which  have  been  proved ;  debts  susceptible 
of  being  proved  under  the  act  are  included.**  A  debt  which  is  disallowed 
because  without  foundation  is  not  therefore  non-provable.  The  court  may 
determine  whether  an  alleged  claim  against  a  bankrupt's  estate  is  valid,  and  if 


17.  Knott  v.  Putnam  (D.  C,  Vt.),  6  Am. 
jB.  R.  80,  107  Fed.  907,  and  many  cases,  post, 
in  this  section.  Compare  Bumham  v.  Pid- 
cock,  68  N,  Y.  App.  Div.  273,  5  Am.  B.  K. 
590,  68  N.  Y.  Supp.  1007;  In  re  Bullis,  68 
App.  Div.  608,  7  Am.  B.  R.  238,  62  N.  Y. 
Supp.  1047,  affd.  171  N.  Y.  689 ;  Barnes  Mfg. 
Co.  V.  Norden  (Sup.  Ct.,  N.  J.),  67  N.  J. 
Law  493,  7  Am.  B.  R.  553,  51  Atl.  454 ;  Berry 
7.  Jackson  (Sup.  Ct.,  Ga.),  115  <5a.  196,  8 
Am.  B.  R.  486,  41  S.  E.  698;  In  re  Patterson, 
Ped.  Caa.  10,817;  In  re  Whitehouse,  Fed. 
Cas.  17,564;  Warner  v.  Oonkhite,  Fed.  Cas. 
17,180. 

18.  For  additional  discussion  of  effect  of 
discharge,  see  this  section,  po8t,  subtitle 
"Pleading  Discharge." 

19.  See  Bankr.  Act,  §  63.  In  re  American 
Vacuum  Cleaner  Co.  (D.  C,  N.  J.),  26  Am. 
B.  R.  621,  192  Fed.  939.  For  interesting  case 
see  Graham  v.  Richardson  (Sup.  Ct.,  Ga.), 
115  Ga.  1002,  8  Am.  B.  R.  700,  42  S.  E.  374, 
holding  that  a  debt  contracted  for  the  pur- 
chase price  of  personalty  is  released,  there 
being  no  vendor's  lien. 

Provable  debts  will  be  discharged  es- 
peciacHy    where    they    are    included    in    the 

§  resent  schedules,  unless  excepted  from  the 
ischarge  in  terms ;  that  is,  "  specifically  " 
named  as  excepted.  In  re  Kuffler  (D.  C, 
N.  Y.),  19  Am.  B.  R.  181,  163  Fed.  667. 

».  Tindle  v.  Birkett  (Ct.  App.,  N.  Y.),  15 
Am.  B.  R.  179,  183  N.  Y.  267,  affd.  205  U. 
S.  183,  18  Am.  B.  R.  121,  51  L,  ed.  762; 
Crawford  ▼.  Burke,  196  U.  S.  176,  12  Am.  • 


B.  R.  659,  666,  49  L.'  ed.  147  j  In  re  United 
Button  Co.  (D.  C,  Del.),  16  Am.  B.  R.  399, 
140  Fed.  495. 

91.  A  ''proyable  debt/'  as  used  in  section 
17  of  the  bankruptcy  act,  means  any  claim 
that  the  creditor  may  make  provable  through 
the  means  provided  by  section  63-b.  In  re 
Hilton  (D.  C.,  N.  Y.),  4  Am.  B.  R.  774,  104 
Fed.  981. 

28.  Williams  et  al.  v.  U.  S.  Fidelity  Co., 
236  U.  S.  549,  34  Am.  B.  R.  J81,  59  L.  Ed. 
713,  revg.  18  Am.  B.  R.  802.      • 

23.  In  re  Burka  (D.  C,  Mo.),  6  Am.  B. 
R.  12,  104  Fed.  326;  In  re  Marcus  (D.  C, 
Mass.),  5  Am.  B.  R.  19,  104  Fed.  331;  affd. 
8.  c,  5  Am.  B.  R.  366,  105  Fed.  907;  Ruhl- 
Koblegard  Co.  v.  Gillespie,  61  W.  Va.  554, 
22  Am.  B.  R.  643,  56  S.  E.  898. 

24.  Finnegan  V.  HaU,  35  N.  Y.  Misc.  773, 
6  Am.  B.  R.  648,  72  N.  Y.  Supp.  347. 

26.  Wood  V.  Carr,  113  Ky.  303,  10  Am. 
B.  R.  577,  13  S.  W.  762;  Crawford  v.  Burke, 
195  U.  S.  176,  12  Am.  B.  R.  659,  666,  49  L. 
ed.  147,  where  the  court  said:  "Under  this 
section,  whether  the  discharge  of  the  de- 
fendants in  bankruptcy  shall  operate  as  a 
discharfife  of  the  plaintiff's  debt,  it  not  hav- 
ing been  reduced  to  judgment,  depends  upon 
the  fact  whether  the  debt  was  *  provable  * 
under  the  Bankruptcy  Act,  that  is,  suscept- 
ible of  being  proved."  Tindle  v.  Birkett, 
205  U.  S.  183,  18  Am.  B.  R.  121,  51  L.  ed. 
762;  aarke  v.  Rogers,  228  U.  S.  634,  30 
Am.  B.  R.  39,  46..  57  L.  ed.  953. 
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it  is  ascertained  that  there  is  no  basis  for  the  claim  it  may  be  disallowed,  but 
this  does  not  mean,  necessarily,  that  the  claim  is  non-provable,  and  therefore 
not  dischargeable.^  It  has  been  held  that  a  discharge  will  not  be  granted  where 
the  only  claims  scheduled  by  the  bankrupt  are  disputed  and  not  admitted  by 
him  to  be  debts,^  but  a  claim  disputed  by  the  bankrupt  may  be  provable,  and 
if  it  is  it  follows  by  operation  of  law,  regardless  of  the  action  of  the  bankrupt 
that  it  is  dischargeable.^ 

(3)  Judgment  debts. — A  debt  scheduled  in  a  bankruptcy  under  a  former 
law,  but  kept  alive  by  a  subsequent  judgment,  will,  because  provable,  be 
released,^  This  includes  judgments  entered  prior  to  bankruptcy,  provided 
such  judgments  are  provable  and  not  subject  to  the  exceptions,  and  all  pro- 
ceedings thereunder  are  nullified.*^  A  claim  reduced  to  judgment  after  the 
commencement  of  the  bankruptcy  proceedings,  although  not  scheduled,  may 
be  discharged,  where  the  creditor  had  actual  notice  of  tibe  bankruptcy  proceed- 
ings in  time  to  file  and  prove  his  claim.^^ 

(4)  Fines,  penalties  and  debts  dub  government. —  Broad  and  ancient 
principles  also  exclude  obligations  to  the ''State  or  sovereign,  and  this,  too, 
whether  specially  excepted  by  the  law  or  not ;  thus,  fines  imposed  as  penalties 
for  crimes,^  the  obligation  of  the  father  of  a  bastard  child  to  support  it  and  pro- 


se. Lesser  v.  Oray,  236  U.  vS.  70,  34  Am. 
B.  IL  8,  69  L.  ed.  471. 

27.  Matter  of  Gulick  (D.  C,  N".  Y.),  26 
Am.  B.  R.  632,  190  Fed.  52,  in  which  the 
court  says:  "Two  of  the  claims  filed  in 
this  case  appear  to  he  dischargeable,  but  the 
point  is  that  the  bankrupt  does  not  admit 
that  they  are  debts.  He  tnay  prefer  to  get 
a  discharge  instead  of  litigating  the  claim 
on  the  merits;  but  until  he  admits  that  they 
are  debts,  I  do  not  see  what  power  a  bauk- 
ruptcy  court  has  to  discharge  such  contested 
claims  because  they  may  be  established  as 
debts." 

88.  Hargadine-McKittrick  Dry  Goods  Co.  v. 
Hudson  (€.  C.  A.,  8th  Cir.),  10  Am.  B.  R. 
226,  122  Fed.  232,  holding  that  a  claim  dis- 
allowed for  the  reason  that  it  was  barred  by 
the  statute  of  limitations  before  the  adjudi- 
cation is  a  provable  debt  and  released  by 
the  bankrupt's  discharge;  the  term  "prov- 
able debts  does  not  mean  only  such  debts 
as  are  valid  and  against  the  allowance  of 
which  no  defense  can  be  successfully  inter- 
posed. 

29.  In  re  Herrman  (D.  C.<  N.  Y.),  4  Am. 
B.  R.  139,  102  Fed.  763;  affd.  106  Fed.  987. 
Compare  In  re  Claff  (D.  C  Mass.),  7  Am. 
B.  R.  128,  111  Fed.  506;  Dean  v.  Justices 
(Sup.  Ct.,  Mass.),  173  Masfe.  453,  2  Am.  B. 
R.  163,  53  N.  E.  893. 

80.  Kruegel  v.  Murphy  and  Bolanz  (Tex. 
Civ.  App.),  35  Am.  B/R.  676,  177  S.  W. 
1018. 

81.  Belease  from  subsequent  judgment.— 
In  the  case  of  Claster  v.  FToble,  22  Pa.  Super. 
Ct.  631,  10  Am,  B.  R.  446,  it  was  held  that 
in  case  a  claim  is  reduced  to  j^Jgment,  as 
was  done  in  the  case  at  bar,  after  the  bank- 
ruptcy proceedingfs  had  been  commenced,  and 
although  the  claim  was  not  scheduled,  yet, 
if  the  creditor  has  actual  knowledge  of  the 


pendency  of  the  bankruptcy  proceedings  in 
time  to  file  and  prove  his  claim,  the  bank- 
rupt is  nevertheless  discharged  from  aU  lia- 
bility on  such  judgment.  The  court,  in  re- 
ferring to  the  provisions  of  section  17  of  the 
bankruptcy  act,  says :  "  It  is  very  clear  from 
tliis  provision  the  plaintiffs  having  admitted 
that  they  had  knowledge  of  the  proceedings 
in  bankruptcy,  that  the  defendant  was  dis- 
charged from  all  personal  liability  on  the 
note  upon  which  the  judgment  was  entered. 
It  follows,  of  course,  that  the  judgment  had 
no  validity,  and  that  all  proceedings  there- 
under were  absolutely  void." 

A  claim,  provable  in  bankruptcy,  was  duly 
scheduled  by  a  debtor  in  voluntary  bank- 
ruptcy proceedings  instituted  in  his  true 
name,  the  correct  name  and  address  of  the 
creditor  being  given,  and  a  discharge  in 
bankruptcy  subsequently  had.  At  the  time 
of  bankrupt's  adjudication,  there  was  pend- 
ing in  justice's  court,  an  action  on  said  claim 
by  the  creditor,  wherein,  because  of  a  mis- 
take, either  of  the  justice  or  the  creditor, 
bankrupt  was  sued  by  a  wrong  name  and 
judgment  recovered.  N"o  evidence  was  given 
that  the  creditor  had  ever  dealt  with  bank- 
rupt under  such  wrong  name.  It  was  held 
that  bankrupt,  by  his  discharge  in  bank- 
ruptcy, was  released  from  the  legal  oblira- 
tion  sought  to  be  enforced  against  him  under 
an  execution  on  the  judgment  obtained  in  the 
justice's  court  action.  Finnell  v.  Armoura 
(Sup.  Ct.,  Utah),  39  Utah,  316,  26  Am.  B.  R. 
802,  117  Par.  49. 

32.  In  re  Mnore  (D.  C,  Ky.),  6  Am.  B. 
R.  590,  111  Fed.  145.  .Contra:  In  re  Alder- 
son  (D.  C,  W.  Va.),  3  Am.  B.  R.  544,  98 
Fed.  588.  0)mpare  also  People  v,  Spauld- 
ing,  10  Paige  (X.  Y.),  284,  and  subsequent 
appeals,  7  Hill,  301,  4  How.   (U.  S.),  21. 
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tect  the  comiminity  from  that  duty,^  and,  of  course,  all  debts  not  taxes  (which 
are  expressly  exjcepted)  due  the  United  States,®*  or  a  State  so  long  as  the  latter 
acts  in  a  sovereign  capacity." 

b.  Ab  dependent  on  the  person  claiming. —  Wihile,  as  a  rule,  the  debt  of 
every  creditor  entitled  to  prove  a  claim  is  dischargeable,  yet  the  effect  of 
such  discharge  is  sometimes  limited  by  citizenship  or  the  claimant's  relation 
to  other  persons  or  business  entities.  Thus,  the  debt  of  an  alien,  whether 
resident  or  not,  is  discharged,^  though  the  discharge  cannot  be  pleaded  in  a 
foreign  court.  On  the  other  hand,  the  debt  of  an  alien  bankrupt  dischai^d 
by  the  courts  of  this  country  may  still  be  sued  on  here.^^  This  is  contrary  to 
the  English  rule,®*  and  a  bankruptcy  agreement  between  the  two  countries 
has  often  been-  discussed.  If  the  bankrupt,  by  the  laws  of  his  State,  is  liable 
for  his  wife's  debts,  as  for  necessaries,  his  discharge  will  release  them.^  So 
if  a  woman  marries  after  filing  a  petition  in  bankruptcy  and  thereafter  pro- 
cures a  discharge,  such  discharge  will  not  only  release  her  but  also  her  husband. 
The  status  of  the  claim  is  fixed  at  the  time  of  the  petition.*^  If,  on  the  other 
hand,  she  is  alone  responsible,  his  discharge  will  not  affect  her  liability.'*^ 
For  the  dischargeability  of  debts  already  barred  by  the  statute  of  limitations, 
and  those  purely  contingent  at  the  time  of  the  bankruptcy,  see  under  section 
sixty-three,  post. 

oi  As  dependent  on  the  nature  of  the  liability. —  (1)  Liability  for  torts. — 
(I)  /n  general. —  Under  previous  laws,  liabilities  for  torts  were  not  discharged 
unless  in  judgment,*^  and  this  though  liquidation  was  not  essential  to  bring  a 
debt  within  the  excepted  classes.  The  use  of  the  word  "  judgment "  in  the 
act  passed  in  1898  seemed  to  emphasize  this  rule.  It  is  surely  still  the  law 
where  the  wrongs  relied  on  are  within  the  terms  of  subdivision  2  of  §  17.^ 

(II)  Effect  of  amendment  of  1903. —  The  amendment  of  1903  has  sub- 
stituted the  word  "  liabilities "  in  place  of  the  word  "  judgments.''  And 
the  provision  as  it  now  stands  affords  some  basis  for  the  claim  that  the 
exception  from  the  operation  of  the  discharge  of  particular  liabilities  for  torts 
implies  that  such  liabilities  in  general  are  not  discharged.  But  this  implica- 
tion does  not  carry  far.  The  amendment  was  to  an  exception  in  the  statute 
which  states  what  debts  shall  not  be  discharged  rather  than  what  shall  be. 
A  negative  provision  that  liabilities  for  certain  torts  shall  not  be  discharged, 
does  not  of  itself  make  all  other  tort  liabilities  provable  debts.  Although  the 
language  is  not  wholly  in  harmony  with  the  other  sections  of  the  act,  it  is 
apparent  that  Congress  intended  by  the  amendment  to  preclude  the  possibility 
of  claims  for  certain  torts  being  discharged,  whether  reduced  to  judgment  or 
not.  But  there  is  no  evident  intention  to  bring  in  claims  for  torts  which  were 
never  provable  under  the  earlier  bankruptcy  act.**    When,  however,  the  tort 


33.  In  re  Baker  (D.  C,  Kan.),  3  Am.  B. 
R.  101,  96  Fed.  964;  Hawes  v.  Cooksey,  13 
Ohio  242, 

34.  United  States  v.  Herron,  20  WaU.  261, 
22  L.  ed.  275,  and  cases  cHed. 

35.  State  v.  Shelton,  47  Conn.  400;  Com- 
monwealth V.  Hutchinson,  10  Pa.  St.  466. 

36.  Pattison  v.  Vk^ilbur,  10  R.  I.  448;  Ring 
V.  Eickerson,  2  McCrary  259.  Note  also  In 
re  ClisdeU  (D.  C,  N.  Y.),  2  Am.  B.  R.  424, 
101  Fed.  246. 

37.  Zarega's  Case,  Fed,  Caa.  18,204;  In 
re  Shepard,  Fed.  Cas.  12,753. 


38.  Potter  v.  Brown,  5  East,  124;  Cook's 
Bankruptcy  Law,  520. 
89.  Vanderhayden  v.  Mallory,  1  X.  Y.  4r)2. 

40.  Chad  wick  v.  Starrett,  27  Me.  138. 

41.  Mobley  v.  Cureton,  6  S.  C.  49;  Ailing 
V.  Egan,  11  Rob.    (La.)    244. 

42.  In  re  Book,  Fed.  Cas.  1,637;  In  re 
Wiggers,  Fed.  Cas.  17,623;  Hays  v.  Ford,  55 
Ind.  52;  Corastock  v.  Grout,  17  Vt.  512. 

43.  Thus,  see  Hun  v.  Gary,  82  N.  Y.  65; 
Williamson  v.  Dickens,  27  N.  C.  259. 

44.  Matter  of  N".  Y.  Tunnel  Co.  (C.  C.  A., 
2d   Cir.),   20   Am.   B.   R.   25,   159    Fted.   688, 
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grows  out  of  or  is  the  result  of  consent  or  a  contract,  on  broad  principles  and 
irrespective  of  the  amendment,  it  will,  it  is  thought,  even  if  not  in  judgment, 
be  discharged.*^ 

(Ill)  Liabilities  which  are  disohargeable. —  If  a  creditor  waives  his  tort 
and  presents  his  claim  with  the  other  creditors  of  the  estate,  his  debt  is 
dischargeable  &b  one  in  contract,  regardless  of  the  tort**  But  this  rule  would 
not  apply  where  the  claim  was  based  upon  a  tort  coming  within  the  excepted 
classes.*''  If  a  debt  is  founded  on  a  contract  it  is  a  provable  debt  and  dis- 
chargeable, although  the  creditor  has  elected  to  bring  an  action  for  fraud."*® 
A  judgment  in  an  action  for  a  tort,  which  does  not  fall  within  any  of  the 
excepted  classes,  is  a  provable  debt  and  may  be  discharged.*®  When  it  is 
necessary  to  consider  whether  a  judgment  is  released  by  a  discharge,  the  fact 
must  be  determined  by  the  record,  and  not  by  any  allegation  or  proof  outside 
ofit.«> 

(2)  L1ABIT.1TIES  FOR  CONVERSION. —  It  was  doubted  under  the  former 
bankruptcy  laws  whether  such  liabilities  before  judgment  were  released.** 
On  principle,  the  original  relation  being  a  contractual  one,  as  for  instance 
that  between  principal  and  Agent,  it  would  seem  that  a  dischaiige  would  be  a 
release.  Certainly  under  the  present  law,  it  having  been  long  settled  that 
the  liability  of  the  converting  bankrupt  is  not  within  the  terms  of  §'  l7-a  (2),^ 
and  the  claim  being  provable  in  bankruptcy,  there  can  be  little  doubt.  There 
is  probably  none  since  the  striking  out  of  the  word  '^  frauds  •'  by  the  amend- 
ment of  1W3.     Indeed,  the  courts  have  already  established  this  doctrine  so 


holding  that  claim  for  unliquidated  damages 
founded  upon  tort  is  not  provable  in  bank- 
ruptcy. 

For  discussion  of  this  amendment  in  con- 
nection with  §  63.  providing  as  to  what  debts 
are  provable,  see  Brown  v.  United  Button 
Co.  (C.  C.  A.,  3d  Cir.),  17  Am.  B.  R.  565, 
149  Fed.  48. 

45.  Thus,  where  the  liability  is  for  con- 
version, breach  of  promise  of  marriage,  or 
seduction  on  the  ground  of  loss  of  services, 
s(^  subsequent  paragraphs.  On  this  subject, 
generally,  see  discussion  under  Section  Sixty- 
three  of  this  work,  post.  Reinhardt  v. 
Friederich  (Ind.  App.  Ct.),  58  Ind.  App.  421, 
34  Am.  B.  R.  633,  108  N.  E.  258,  in  which  a 
question  as  to  the  dischargeability  of  a  claim 
for  damages  for  malpractice  was  considered. 

46.  Tindle  v.  Birkett,  18  Am.  B.  R.  121, 
205  U.  S.  183,  185,  51  L.  ed.  7^2;  Mackel 
V.  Rochester  (D.  C,  Mont.),  14  Am.  B.  R. 
429,  135  Fed.  904. 

47.  Mackel  v.  Rochester  (I>.  €.,  Mont.), 
14  Am.  B.  R.  429,  135  Fed,  904,  so  held  when 
the  claim  was  based  upon  the  actual  fraud 
of  the  defendant. 

48.  Crawford  v.  Burke,  195  U.  S.  176.  12 
Am.  B.  R.  659,  49  L.  Ed.  147;  Fechter  v. 
Postel,  114  N.  Y.  App.  Div.  776,  17  Am.  B. 
R.  316,  100  N.  Y.  Supp.  207,  where  the  rule 
was  applied  that  a  aeibt  founded  upon  con- 
tract, express  or  implied,  is  provable  against 
the  bankrupt's  estate,  and  therefore  dis- 
chargeable, although  the  creditor  may  have 
elected  to  bring  his  action  in  trover  as  for 
a  fraudulent  conversion  instead  of  in  as- 
sumpsit; Reinhardt  v.  Friederich  (Ind.  App. 


Ct.),  58  Ind.  App.  421,  34  Am.  B..R.  633, 
108  N.  E.  258   (citing  text). 

Action  on  contract. —  A  complaint  in  an 
action  for  (breach  of  contract  to  pay  a  cer- 
tain sum  in  cash  and  collected  profits  of  a 
certain  company,  and  a  balance  of  accounts 
receivable  lees  outstanding  debts,  does  not 
state  an  action  in  tort,  where  there  is  no  al- 
legation of  a  wrongful  withholding  by  the 
defendant  other  than  an  allegation  that  he 
agreed  to  act  as  agent  for  the  plaintiff  in 
collecting  the  claims,  hence,  a  judgment  for 
the  plaintiffs  in  such  an  action  is  discharged 
by  the  subsequent  bankruptcy  of  the  de- 
fendant. Hanan  v.  Long  (AppI  Div.,  N.  Y.) , 
150  N.  Y.  App.  Div.  327,  32  Am.  B.  R.  132, 
134  N.  Y.  Supp.  786. 

48.  Bumham  v.  Pldcodc,  33  N.  Y.  Mioc. 
65,  5  Am.  B.  R.  42,  66  N.  Y.  Supp.  806,  affd. 
5  Am.  B.  R.  590,  58  N.  Y.  App.  Div.  273, 
68  N.  Y.  Supp.  1,007,  holding  that  an  action 
for  conversion  of  goods  is  not  essentially  an 
action  for  fraud  and  may  be  discharged. 

50.  Bumham  v.  Pidcock,  58  N.  Y.  App. 
Div.  273,  5  Am.  B.  R.  590,  68  N.  Y.  Supp. 
1,007,  citing  Collier  on  Bankruptcy  (3d  ed), 
p.  197. 

51.  Chapman  v.  Forsyth,  2  How.  202 ; 
Hayman  v.  Pond,  48  Mass.  328.  Contra: 
Johnson  v.  Worden,  47  Vt.  457;  Treadwell 
V.  Holloway,  46  Cal.  547 ;  Meador  v.  Sharpe, 
54  Ga.  125.  Compare  also  Cole  v.  Roach, 
37  Tex.  413. 

52.  Hennequin  v.  Clews,  111  U.  S.  676,  28 
L,  Ed.  565,  affg.  77  N.  Y.  427.  Com^mre 
Lawrence  v.  Harrington,  122  N".  Y.  408.  25 
N.  E.  406. 
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firmly  as  to  make  it  one  of  the  settled  questions  under  the  law.^  The  change 
from  "  judgments  "  to  **  liabilities  "  has  affected  the  doctrine  only  to  fix  it 
more  firmly.  Thus,  dischargeability  will  be  decreed  in  all  cases,  such  as  those 
of  agents,  brokers,  factors,  auctioneers,  conditional  vendees,  and  the  like, 
where  there  is  neither  a  technical  trust  in  the  inception  of  the  contractual 
relation  nor  moral  turpitude  in  the  breach  of  it ;"  and  cases  contra  under  the 
former  laws  are  no  longer  reliable."  If  suit  is  brought  for  the  conversion  of 
stock  against  a  broker,  the  purchase  of  the  stock  is  affirmed,  and  there  is  a 
waiver  of  fraud  alleged  in  such  purchase,  and  the  broker's  liability  for  the 
conversion  is  released  by  his  discharge.***  Any  claim  for  the  conversion  of 
personal  property,  possession  of  which  was  not  obtained  by  false  representa- 
tion or  pretenses  or  by  actual  fraud  and  wilful  and  intentional  wrong,   is 


53.  ConTeisioiu — In  re  Basch  (D.  C,  N. 
Y.),  3  Am.  B.  R  235,  97  Fed,  761;  Bumham 
V.  Pidcock,  33  N.  Y.  Misc.  65,  5  Am.  B.  R. 
42,  66  N.  Y.  Snpp.  806;  8.  C.  on  appeal,  58 
N.  Y.  App.  Dir.  273,  5  Am.  B.  R.  590,  68 
N.  Y.  Supp.  1007;  Watertown  v.  HaU,  66  N. 
Y.  App.  Div.  84,  7  Am.  B.  R.  716,  72  N.  Y. 
Siipp.  406;  Cushman  v.  ArkeU,  65  N.  Y. 
App.  Div.  130,  72  N.  Y.  Supp.  666.  See  Am. 
Bankr.  Dig.  §  1124. 

A  judgment  for  a  conyerfldon  of  moneys 
receii^  by  the  bankrupt  ap<m  sales  on  oom- 
miflsion  is  not  within  any  of  the  exceptions 
created  by  section  17  of  the  bankruptcy  law 
and  is  released  by  his  discharge.  In  re  Bene- 
dict, 37  N.  Y.  Misc.  230,  8  Am.  B.  E.  463, 
75  N.  Y.  Supp.  166.  Stockbrokers  who  re- 
pledge  securities  deposited  with  them  aa  col- 
later^  for  loans,  thus  misapplying  such 
seeurities  are  not  guilty  of  a  wilful  and  ma- 
lieious  injury  wi&in  the  meaning  of  this 
section.  Wood  t.  ¥Hak,  215  N.  Y.  233,  36  Am. 
B.  R.  46,  109  N.  E.  177. 

A  debt,  due  by  reason  of  the  failure  of  the 
bankrupt  to  remit  money  collected  by  virtue 
of  a  mere  contract  of  agency  to  collect  and 
pay  oyer  to  his  principals  money  loaned  by 
him  for  them,  is  dischargeable.  Bracken  v. 
Milner  (C.  €.,  Mo.),  5  Am.  B.  R.  23,  104 
Fed.  522.  So,  where  a  debt  was  contracted 
by  the  bankrupt  under  an  agreement  with 
the  claimant  prior  to  bankruptcy,  whereby 
the  bankrupt  was  to  sell  a  certain  commodity 
and  pay  over  a  prc^rtionate  amount  of  the 
sale  price,  and  the  bankrupt  fails  to  remit, 
such  debt  is  dischargeable.  Bryant  v.  Kinyon 
(Sup.  Ct.,  Mich.),  127  Mich.  162,  6  Am.  B. 
R.  237,  86  N.  W.  531. 

Misappropriation  by  partner.-— The  excep- 
tions of  a  discharge  from  a  judgment  for 
fraud  or  for  a  debt  for  fraud  while  acting 
in  a  fiduciary  capacity  do  not  apply  to  a 
misappropriation  of  money  by  a  partner  while 
engag^  in  the  conduct  of  the  partnership 
business.  Gee  v.  Gee  (Sup.  Ct..  Minn.),  84 
Minn.  384,  7  Am.  B.  R.  600,  87  N.  W.  1,116. 

A  bailee's  discharge  In  bankruptcy  is  a  de- 
fense to  an  action  for  the  conversion  of 
money  held  by  hhn.  Lewis  v.  Shaw,  122 
V.  Y.  App.  Div.  96,  19  Am.  B.  R.  866,  106 
N.  Y.  Supp.  1012. 

Fraudiuent    oonrenioii    of    property    by 


commission  merchant. — ^A  discharge  in  bank- 
ruptcy is  a  bar  to  an  action  against  the 
bankrupt,  based  upon  the  fact  that  the  de- 
fendants fraudulently  converted  to  their  own 
use  a  certain  lot  of  fertilizer,  or  its  proceeds 
after  sale,  which  was  consigned  to  the  de- 
fendants to  be  sold  on  commission  and  ac- 
counted for  by  them  as  agents  of  the  plain- 
tiff; the  title  to  the  fertilizer,  except  after 
sale  in  due  course,  and  thereafter  to  the 
proceeds,  being  specifically  reserved  to  the 
plaintiff.  Butler-Kyser  Manufacturing  Co. 
v.  Mitchell  ft  Co.  (Ala.  Snp.*^  Ct),  37  Am. 
B.  R.  106,  70  So.  666. 

64.  Kavanaugh  v.  Mclntyre,  128  N.  Y.  App. 
Div.  722,  21  Am.  B.  R.  327,  112  N.  Y.  Supp. 
987;  s.  c.  on  appeal,  210  N.  Y.  175,  31  Am. 
B.  R.  712,  104  N.  E.  135,  holding  that  a 
broker  was  not  dischargeable  of  a  debt  for 
securities  converted  and  imlawfully  sold  to 
third  persons,  where  the  proceeds  of  the  sale 
were  misappropriated  under  such  circum- 
stances that  the  conversion  amounted  to 
larceny.  This  case  was  disapproved  by  Judge 
Hand  in  In  re  Ennis  &  Stoppani  (D.  C., 
X.  Y.),  22  Am.  B.  R.  679,  171  Fed.  766.  And 
see  Maxwell  v.  Martin,  130  N.  Y.  App.  Div. 
80,  22  Am.  B.  R.  93,  114  N.  Y.  Supp.  349; 
Andrews  v.  Ih-esser,  214  N.  Y.  671,  108  X. 
E.  1088;  Wood  V.  Fisk,  215  N.  Y.  233,  35 
Am.  B.  R.  46,  109  N.  E.  1096. 

66.  As,  for  instance,  Mayor  v.  Walker,  11 
N,  B.  R.  478. 

56.  In  re  Ennis  &  Stoppani  (D.  C,  X.  Y.), 
22  Am.  B.  R.  679,  171  Fed.  766;  Maxwell  v. 
Martin,  130  X.  Y.  App.  Div.  80,  22  Am.  B. 
R.  93,  114  X.  Y.  Supp.  349;  Wood  v.  Fisk, 
215  X.  Y.  233,  35  Am.  B.  R.  46,  109  X.  E. 
1095. 

Broker's  failure  to  return  deposit. —  \Miere 
one  deposited  a  check  for  a  sum  of  money 
with  bankers  and  brokers  with  an  order  to 
purchase  certain  stock,  but  countermande<l 
the  order  before  the  stock  was  bought  and 
demanded  the  return  of  the  monev,  which 
was  not  returned,  the  subsequent  discharge 
in  bankruptcy  of  the  bankers  and  brokers, 
the  debt  having  been  duly  scheduled,  is  a 
bar  to  an  action  to  recover  the  money.  Clark 
V.  Milliken  (App.  Term,  X.  Y.).  70  X.  Y. 
Misc.  492,  25  Am.  B.  R.  680,  127  X.  Y. 
Supp.  339. 
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released  by  the  bankrupt's  diseharge.*^^  The  conversion,  to  fall  within  the  excep- 
tion as  to  dischargeability,  must  be  not  only  intentional  or  wilful  but  wrongful 
and  with  malice.^^  A  judgment  rendered  in  an  action  for  conversion  against 
one  subsequently  adjudicated  a  bankrupt,  is  released  by  his  discharge,®*  unless 
there  be  evidence  of  actual  fraud  in  incurring  the  liability.®® 

(3)  LiABiUTiES  FOR  BREACH  OP  PROMISE  OP  MARRIAGE. —  Such  liabilities  are 
dischargeable  in  bankruptcy,  except  where  it  appear  that  the  breach  of  promise 
of  marriage  was  accompanied  by  seduction,  in  which  case  siiuee  the  amendment  of 
March  2, 1917,  the  liability  is  not  dischargeable.  The  cases  as  to  breach  of  prom- 
ise alone  are  uniform.®^  And  it  was  held  that  the  liability  was  dischargeable 
although  seduction  accompanied  the  breach  of  promise.®*  It  was  held  prior  to  the 
amendment  that  in  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
a  judgment  in  an  action  for  breach  of  promise  to  marry,  accompanied  by  a 
charge  of  seduction,  was  awarded  for  the  seduction,  and  was  therefore  non- 
dischargeable.®* 

(4)  Support  op  wife  and  CHni>R£N. —  Contracts  and  judgments  binding  a 
husband  to  support  his  wife,®*  or  a  father  to  support  his  children,®*  are  not 
released  by  discharge.  To  hold  otherwise  would  be  giving  an  effect  to  the  bank- 
ruptcy act  which  was  never  intended.  It  is  not  to  be  conceived  that  an  act 
intended  for  the  relief  of  debtors  who  are  in  financial  distress  will  be  extended  to 
relieve  them  from  their  natural  obligations  to  support  their  wives  and  children. 


57.  MaxweU  v.  Mlartin,  130  N.  Y.  App. 
Div.  80,  22  Am.  B.  R.  93,  114  N,  Y.  Supp. 
349,  citing  CraWford  v.  Burke,  195  XT.  S.  176, 
12  Am.  B.  R.  659;  In  re  Wenham,  16  Am. 
B.  R.  690,  153  Fed.  910;  In  re  Adler,  18  Am. 
B.  R.  240,  162  Fed.  422;  Lewis  v.  Shaw, 
122  N.  Y.  App.  Div.  89,  19  Am.  B.  R.  866, 
106  N.  Y.  Supp.  1012;  Fechter  v.  Pastel, 
114  K  Y.  App.  Div.  776,  17  Am.  B.  R.  316, 
100  N.  Y.  Supp.  207. 

58.  Matter  of  Levitan  (D.  C,  N.  J.),  34 
Am.  B.  R.  789,  224  Fed.  241 ;  Ulner  v.  Doran, 
167  N.  Y.  App.  Div.  259,  34  Am.  B.  R.  410, 
162  N.  Y.  Supp.  655;  In  re  Arnao  (D.  C 
N.  Y.),  32  Am.  B.  R.  88,  210  Fed.  395. 

59.  Fechter  v.  Pastel,  114  N.  Y.  App.  Div. 
776,  17  Am.  B.  R.  316,  100  N.  Y.  Supp.  207. 

80.  Ulner  v.  Doran,  167  N.  Y.  App.  Div. 
259,  34  Am.  B.  R.  410,  152  N.  Y.  Supp.  655. 

61.  Breach  of  promise  of  marriage. —  In 
re  McCauley  (D.  C,  N.  Y.),  4  Am.  B.  R. 
122,  101  Fed.  223;  In  re  Fife  (D.  C,  Penn.), 
6  Am.  B.  R.  258,  109  Fed.  880;  In  re  Brum- 
baugh (D.  C,  Penn.),  12  Am.  B.  R.  204,  128 
Fed.  971;  Bond  v.  Milliken,  134  Iowa,  447, 
17  Am.  B.  R.  811,  109  N.  W.  774.     Compare 

,  In  re  Sidle,  Fed.  Cas.  12,844. 

62.  Disler  v.  McCaulev,  66  N.  Y.  App. 
Div.  42,  7  Am.  B.  R.  142,  73  N.  Y.  Supp. 
270;  revg.  S.  c,  35  N.  Y.  Misc.  411,  6  Am. 
B.  R.  491,  71  X.  Y.  Supp.  949;  Finnegan  v. 
Hall,  35  N.  Y.  Misc.  773,  6  Am.  B.  R.  648, 
72  N.  Y.  Supp.  347. 

63.  In  re  Warth  (€.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  210,  200  Fed.  408;  Matter  of 
Komar  (D.  C.  N.  Y.),  37  Am.  B.  R.  683, 
234  Fed.  378;  Matter  of  Grounds  (D.  C, 
X.  Y.),  32  Am.  B.  R.  774,  215  Fed.  280. 

84.  Liability  for  support  of  wife. —  Audu- 
bon V.  Shufeldt,  181  U.  S.  575,  5  Am.  B.  R. 
832,  45  L.  Ed.  1009,  which  related  especially 
to  a  claim  of  alimony,  but  the  reasoning  ap- 
plies equally  to  any  claim  arising  upon  a 


contract  or  judgment  binding  the  husband 
to  support  his  wife;  DunbeLr  v.  Dunbar,  190 
U.  S.  340,  10  Am.  B.  R.  139,  47  L.  Ed,  1084, 
holding  that  a  husband's  obligation  to  sup- 
port his  divorced  wife  under  an  agreement  to 
pay  her  an  annuity  **  during  her  life  or  until 
she  remarries/*  is  not  a  contingent  liability 
provable  under  the  act,  and  his  discharge  in 
bankruptcy  does  not  release  him  therefrom. 

65.  A  father's  liability  under  an  agreement 
with  his  divorced  wife  to  pay  to  her  for  the 
support  of  his  minor  chilaren  until  they  re- 
spectively become  gf  age,  is  not  a  provable 
debt  against  his  estate  in  bankruptcy  and  is 
not  released  bv  his  discharge.  Dunbar  w. 
Dunbar,  190  U.  S.  340,  10  Am.  B.  R.  139, 
47  L.  Ed.  1084.  In  the  case  of  In  re  Hub- 
bard (D.  €.,  111.),  3  Am.  B.  R.  628,  98  Fed. 
710,  it  was  held  that  a  discharge  in  bajik- 
ruptcy  did  not  release  the  bankrupt  from  the 
obligation  to  obey  an  order  made  by  a  State 
court,  requiring  him  to  pay  a  certain  sum 
for  the  support  of  his  mmor  children. 

Liability  for  support  of  bastard. — In  re 
Baker  (D.  C.,  Kan.),  3  Am.  B.  R.  101,  96 
Fed.  954,  it  was  held  that  a  judgment  in  a 
bastardy  proceeding  against  tlie  putative 
father,  adjudging  him  to  pay  a  certain  sum 
to  the  mother  of  the  child  for  its  main- 
tenance, was  not  such  a  debt  as  would  be 
relea.sed  by  the  discharge  of  the  father  in 
bankruptcy,  and  it  was  put  upon  the  ground 
that  by  virtue  of  the  judgment  and  bond 
given  thereon,  the  father  became  liable  for 
the  maintenance  of  the  illegitimate  son  the 
same  as  if  he  were  his  legitimate  offspring, 
and  that  the  bankruptcy  law  was  never  in- 
tended to  affect  the  liability  of  the  father 
for  the  support  of  his  children.  But  in 
McKittrick  v.  Gaboon,  89  Minn.  283,  10  Am. 
B.  R.  139,  95  K  W.  223,  it  was  held  that 
where  by  an  order  in  bastardy  proceeding 
the  putative  father  of  a  natural  child  wa^ 
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(5)  Liability  of  pactob. —  The  liability  of  a  factor  to  his  principal  for 
the  proceeds  of  all  goods  consigned  to  him  and  sold  before  a  demand  by  the 
principal  for  a  return  of  all  goods  unsold  is  dischargeable  in  bankruptcy.** 
But  the  refusal  of  the  factor  upon  grounds  not  legally  tenable  and  imposed 
in  bad  faith  to  return  goods  unsold,  after  demand,  renders  his  liability  there- 
for a  debt  not  dischargeable.*^ 

(6)  LlABlMTY  OF  STOCKHOLDERS,  DIBECTOBS,  A2^D  PABTNERS, A  Stock- 
holder's liability  for  the  debts  of  a  corporation  declared  by  a  decree  which 
established  the  amount  chargeable  is  a  provable  debt  and  is  released  by  his 
discharge.^  The  liability  of  the  director  of  a  discharged  corporation  has 
already  been  discussed.*  Partnership  debts  may  also  be  discharged,''^  but  the 
effect  of  the  individual  discharge  of  a  partner  on  his  partnership  debts 
depends  on  circumstances.^^  It  has  been  held  that  a  judgment  against  a  part- 
nership is  not  released  by  the  discharge  of  a  member  of  the  firm.''* 

m.    DEBTS  NOT  DISCHASGEABLB. 

a.  Taxes. —  The  first  exception  from  the  dischargeability  of  debts  includes 
debts  of  the  bankrupt  which  "^re  due  as  a  tax  levied  by  the  United  States, 
the  State,  county,  district  or  municipality  in  which  he  resides."  This  follows 
from  the  doctrine  that  the  liabilities  to  the  sovereign  will  not  be  affected, 
unless  he  by  express  words  extends  the  provisions  of  a  statute  to  himself.''^ 
Indeed,  it  is  thought  that  taxes  would  be  excepted  from  the  general  discharge- 
ability of  provable  debts,  even  were  the  statute  silent.  There  is  hardly  enough 
in  §  64^a,  giving  them  priority  of  payment,  to  warrant  the  claim  that  the 
sovereign  intended  to  waive  his  exemption  here.  Besides,  the  words  used  in 
§  63-a  seem  to  take  taxes  out  of  the  class  known  as  "  provable  debts,"  and  thus 
they  could  not  be  discharged  in  any  event.  Local  assessments  are,  of  course, 
"  taxes  "  in  thff  sense  here  used,  so  long  as  thev  are  levied  by  one  of  the  gov- 
ernmental entities  indicated.''*  And  State  franchise  taxes  imposed  on  cor- 
porations under  a  State  statute  are  taxes  within  the  meaning  of  this  exception.'"^ 

required  to  pay  a  monthly  stipend  for  its 
support,  and  upon  refusal  a  final  money 
judgment  was  obtained  for  the  total  amount 
due,  the  rights  of  the  person  entitled  to 
recover  under  the  order  of  filiation  were 
merged  in  the  judgment,  and  the  debt  evi- 
denced thereby  was  not  excepted  from  the 
operation  of  section  17  of  the  bankruptcy 
flct 

ee.  Mathien  v.  Goldberg  (C.  €.,  N.  Y.), 
19  Am.  B.  R.  191,  156  Fed.  541;  In  re  Adler 
(G.  €.  A.,  2d  Cir.),  18  Am.  B.  R.  240,  152 
Fed.  422;  In  re  Benedict,  38  N.  Y.  Misc.  230, 
8  Am.  B.  R.  463,  75  X.  Y.  Supp.  165. 

Goods  consigned  for  sale. —  The  provisions 
of  section  17(4),  excepting  from  discharge 
debts  created  by  the  bankrupt's  fraud,  em- 
bezzlement, misappropriation  or  defalcation 
while  acting  as  an  officer  or  in  any  fiduciary 
capacity,  do  not  embrace  a  debt  arising  from 
the  sale  of  goods  consigned  to  the  bankrupt 
for  sale  upon  commission,  and  upon  an  al- 
leged contract  to  return  the  goods  or  their 
specific  proceeds.  In  re  Basch  (D.  C,  N.  Y.), 
3  Am.  B.  R.  235,  97  Fed.  761. 

67.  Mathieu  v.  Goldberg  (O.  0.,  N.  Y.), 
19  Am.  B.  R.  191,  156  Fed.  541. 


68.  Dight  V.  Chapman,  44  Ore.  265,  12 
Am.  B.  R.  743,  75  Pac.  585. 

69.  See  §$  4,  14  and  16,  ante.  Compare 
In  re  ATarshall  Paper  Co.  (D.  C,  Mass.), 
2  Am.  B.  R.  653,  95  Fed.  419;  s.  c,  affd., 
4  Am.  B.  R.  468,  102  Fed.  872. 

70.  N.  Y,  Deaf  &  Dumb  Institute  v.  Crock- 
ett, 117  X.  Y.  App.  Div.  269,  17  Am.  B.  R. 
233,  102  N.  Y.  Supp.  373,  holding  that  an 
individual  member  of  a  firm  may,  on  his 
application,  made  in  his  own  right,  obtain 
a  discharge  not  only  from  his  individual 
debts  but  from  his  firm  liabilities,  and  that 
the  existence  or  non-existence  of  firm  assets 
is  immaterial  to  the  decision  of  this  question. 

71.  See  discussion  under  Sections  Four  and 
Fourteen,  ante.  Compare  In  re  Schultz  (D. 
C,  N.  Y.),  6  Am.  B.  R.  91,  109  Fed.  264. 

72.  Dodge  v.  Kaufman,  46  N.  Y.  Misc.  248, 
91  X.  Y.  Supp.  727. 

73.  See  In  re  Baker  (D.  C,  Kan.),  3  Am. 
B.  R.  101,  96  Fed.  964,  and  cases  cited. 

74.  See  In  re  Ott  (D.  C,  Iowa),  2  Am. 
B.  R.  637,  95  Fed.  274.  See  also  Report  of 
Ex.  Com.  of  National  Ass*n  of  Referees  in 
Bankruptcy,  published  March,  1900,  p.  19. 

75.  Matter  of  Ashland  Co.  (D.  C,  MassOi 
36  Am.  B.  R.  194,  229  Fed.  829. 
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b.  Liabilities  for  certain  specified  acts. —  (l)  In  genebai-. —  The  second  sub- 
division of  this  section  excepts  from  discharge  debts  which  are  based  upon 
"  liabilities  for  obtaining  property  by  false  pretenses  or  false  representations^ 
or  for  wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or 
for  alimony  due  or  to  become  due,  or  for  maintenance  or  support  of  wife  or 
child,  or  for  seduction  of  an  unmarried  female,  or  for  criminal  conversation/' 
This  subdivision  is  exceedingly  comprehensive  in  its  character,  although  in 
some  respects  it  is  not  as  broad  as  before  the  amendment  of  lOOS.*^^ 

(2)  Effect  of  amendment  of  1903. —  Some  important  changes  were 
made  in  this  subdivision  by  the  amendment  of  1903.  The  most  vital  is  the 
substitution  of  the  word  "  liabilities  "  for  the  words  "  judgments  in  actions  " 
at  the  b^inning  of  this  subdivision.  This  is  a  substantial  return  to  the 
phrasing  used  in  the  former  law,"  departed  from,  it  is  thought,  by  the 
framers  of  the  present  statute  because  of  uncertainty  whether  tiie  word 
"debt",  there  used  included  a  "judgment."  This  doubt  now  being  removed,"^ 
the  unwisdom  of  the  change  made  by  the  original  statute  becomes  apparent.*^ 
To  be  sure,  it  will  stimulate  litigation,  but  no  bankruptcy  law  should  free 
debtors  of  fraudulent  liabilities  or  moral  duties,  merely  because  a  court  has 
not  measured  them  up  in  terms  of  dollars ;  the  use  of  the  phrase  "  judgments 
in  actions  "  made  this  more  than  likely.  The  words  in  the  English  law  are, 
as  to  fraudulent  and  fiduciary  obligations,  "  debt  or  liability  "^  (the  latter 
of  which  words  is  carefully  defined  ^^),  and  as  to  alimony  and  affiliation  obli- 
gations, "  judgments."  ^  The  distinction  thus  made  between  moral  duties, 
which  must  be  liquidated,  and  debts  for  fraud,  which  need  not  be,  is  narrow 
and  unwise;  a  bankrupt  who  is  also  a  moral  delinquent  should  not  complain 
if  he  is  harassed  by  suits  to  enforce  duties.  It  is  thought,  therefore,  that  the 
opening  of  the  door  accomplished  by  the  amendatory  act  of  1903  will  prove 
the  part  of  wisdom.  It  has,  at  any  rate,  put  an  end  to  the  elusticity  of  con- 
struction evidenced  by  those  cases  which  perforce  have  already  overlooked  the 
literal  meaning  of  "  judgment "  and  construed  it  to  mean  "  liability."  ^ 

(3)  Liabilities  for  fraud. —  Before  the  amendment  a  bankrupt  might 
have  been  released  from  a  debt  contracted  in  fraud  unless  the  fraud  had  been 
determined  and  a  judgment  therefor  had  been  rendered.    As  the  law  now 


76.  In  re  BuUis,  68  N.  Y.  App.  Div.  508, 
7  Am.  B.  R.  238,  73  N.  Y.  Supp.  1047 ;  s.  c. 
in  U.  S.  Supreme  Court  8uh  notn.  Bullis  v. 
O'Beihie,  195  U.  S.  606,  13  Am.  B.  R.  108, 
49  L.  Ed    340. 

77.  Act  of  1867,  §  33,  R.  S.,  §  5,117. 

78.  Boynton  v.  Ball,  121  U.  S.  457,  30  L. 
Ed.  985.  Compare  also  In  re  Pinkel  (Ref., 
N.  Y.),  1  Am.  B.  R.  333. 

79.  Thus,  note  the  unwillingness  of  the 
courts  in  the  cases  set  out  in  the  foot-notes, 
post,  in  this  section,  to  construe  the  words 
"  judgments  in  actions  **  strictly,  and  observe 
the  confusion  and  delays  and,  in  some  cases, 
denials  of  justice,  which  would  result,  if 
bankruptcy  proceedings  must  -be  halted  while 
the  holder  of  one  out  of  perhaps  a  hundred 
liabilities  proceeds  to  liquidate  his  claim  and 
thus  intrench  himself  against  a  discharge. 

80.  Eng.  Act  of  Bankruptcy  of  1883.  $  30 

(1). 

81.  Id.,  §  37   (8). 

82.  Eng.  Act  of  Bankruptcy  of  1890,  §  10. 

83.  In  re  SuUivan    (Ref.,  N.  Y.),  2  Am. 


B.  R.  30;  In  re  Lewensohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  694,  99  Fed.  73;  In  re  Oole 
(D.  C,  N.  Y.),  5  Am.  B.  R.  780,  106  Fed. 
837 ;  Smith  A  Wallace  Cb.  v.  Lan*ert  (Sup. 
Ct.,  N.  J.),  69  N.  J.  Law  487,  11  Am.  B.  R. 
252,  55  Atl.  88,  holding  that  the  words  **  judg- 
ments in  action,"  as  used  in  the  act  before 
amendment,  refer  to  judgments  exclusively 
and  not'  to  mere  debts.  Compare  also  In  re 
Rhutassel  (D.  C,  Iowa),  2  Am.  B.  R.  697, 
96  Fed.  597;  also  Morse  v.  Kaufman  (Sup. 
Ct.,  Va.),  4  Va,  Sup.  Ct.  172,  7  Am.  B.  R. 
549;  Howe  y.  Noyes,  47  N.  Y.  Misc.  338,' 
15  Am.  B.  R.  103,  93  N.  Y.  Supp.  476. 

Under  the  act  prior  to  the  amendment  of 
1908,  the  United  States  Supreme  Court  held 
that  only  a  judgment  for  damages  based 
upon  actual  as  distinguished  from  construc- 
tive fraud  is  not  discharged  by  the  discharge 
of  the  defendant  bankrupt.  Bnllis  v. 
CBeirne,  195  U.  S.  606,  13  Am.  B.  R.  108. 
49  L.  Ed.  340;  Tindle  v.  Birkett,  183  N.  Y. 
267,  15  Am.  B.  R.  179,  76  N.  E.  25.  affd. 
205  U.  S.  183,  51  L.  Ed.  762. 
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stands  the  frauds  which  will  bar  discharge  are  those  connected  with  the 
obtaining  of  property  by  "  false  pretenses  or  false  representations."  ^  Only 
those  liabilities  strictly  within  subdivision  2  are  now  not  affected  by  a  dis- 
charge. Such  frauds  as  well  as  those  included  within  the  original  section 
are  frauds  in  fact  involving  moral  turpitude  or  intentional  wrong.^  As  to 
what  is  and  what  is  not  fraud,  each  case  turns  on  its  own  facts. ®^  When  a 
judgment  has  been  entered,  the  record  considered  as  a  whole  will  determine 
whether  the  debt  is  in  fraud, ®^  In  order  that  a  judgment  may  be  one 
recovered  for  fraud  so  as  to  prevent  its  discharge,  the  record  in  tiie  action 
must  show  that  fraud  and  deceit  was  the  "  gist  and  gravamen  "  of  the  action.**^ 


84.  Mackel  v.  Rochester  (D.  C.,Mont;),  14 
Am.  B.  R.  429,  136  Fed.  904. 

86.  Neal  v.  Claxk,  95  U.  S.  704,  24  L.  Ed. 
586;  Hennequin  v.  Clewea,  111  U.  S.  676,  28 
L.  Ed.  565;  Strang  v.  Bradner,  114  U.  S. 
555,  '29  L.  Ed.  248;  Noble  v.  Hammond,  129 
U.  S.  65,  32  L.  Ed.  621 ;  Forsyth  v.  Vehmever, 
177  U.  S.  177,  44  L.  Ed.  723;  In  re  Blum- 
berg  (D.  C,  Tenn.),  1  Am.  B.  R.  633,  94  Fed. 
476. 

The  character  of  the  fraud  necessary  to 
save  a  demand  or  judgment,  from  the  opera- 
tion of  the  act,  is  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  inten- 
tional wrongs  and  not  implied  fraud,  or 
fraud  in  law,  which  may  exist  without  Im- 
putation of  bad  faith  or  immorality.  Louis- 
viUe  ft  Nashville  R.  Co.  v.  Bryant  (Ky.  Ct. 
of  App.),  149  Ky.  359,  28  Am.  B.  R.  867, 
149  S.  W.  830. 

The  term  "fraud,**  as  employed  in  the 
bankrupt  act  of  1867,  received  a  definite  con- 
struction by  the  Supreme  Court  of  the  United 
States  in  Neal  v.  aark,  95  U.  S.  704,  24 
L.  Ed.  586.  Mr.  Justice  Field,  speaking  for 
the  court,  said:  "The  fraud  referred  to  in 
that  section  means  positive  fraud,  or  fraud 
in  fact,  involving  moral  turpitude  or  inten- 
tional wrong,  as  does  embezzlement,  and  not 
implied  fraud,  or  fraud  in  law,  which  may 
exist  without  the  imputation  of  bad  faith 
or  immorality.  Such  a  construction  of  the 
statute  is  consonant  with  equity  and  con- 
sistent with  the  object  and  intention  of  Con- 
gress in  enacting  a  general  law  by  which  the 
honest  citizen  may  be  relieved  from  the 
burden  of  hopeless  insolvency.  A  different 
construction  would  be  inconsistent  with  the 
liberal  spirit  which  pervades  the  entire  bank- 
rupt system."  As  fiie  term  "  fraud  "  is  ex- 
pressed in  the  same  connection,  with  the 
term  "embezzlement"  in  the  act  of  July  1, 
1898,  it  must  receive  the  same  construction 
as  given  in  the  act  of  1867.  Western  Union, 
etf.,  Co.  V.  Hurd  (C.  C,  Mo.),  8  Am.  B.  R. 
633,  116  Fed.  422. 

Intentional  fraud  necessary  to  bar  opera- 
tion of  discharge. —  Frauds  which  will  bar 
the  operation  of  a  discharge  in  bankruptcy 
are  those  connected  with  the  obtaining  of 
property  bj  "false  pretenses,"  or  "false 
representations,"  invomng  moral  turpitude 
or  intentional  wrong;  implied  fraud,  or  fraud 
in  law,  which  may  exist  without  the  imputa- 
tion of  bad  faith  or  immorality,  is  insuf- 
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ficient.  Cooper  Grocery  Co.  v.  Gaddy  (Civ. 
App.,  Tex.),  27  Am.  B.  R.  422,  141  S.  W. 
823,  quoting  text. 

Claim  by  customer  against  brokers.— 
Where  a  customer  of  a  firm  of  stock  brokers 
deposited  bonds  as  collateral  security  for  the 
price  of  stock  which  he  directed  them  to  pur- 
chase, and  they,  subsequently  without  the 
knowled^  of  the  customer  pledged  the  stock 
and  bonds,  on  which  they  had  been  charging 
him  interest  and  crediting  dividends,  with  a 
bank  for  a  loan  of  their  own,  which  was 
later  called  and  the  stock  and  bonds  sold 
in  partial  satisfaction  thereof,  and  the  brok- 
ers were  declared  bankrupts,  the  claim  of  the 
customer  wais  a  provable  debt,  within  the 
meaning  of  section  63a  (4),  released  by  the 
discharge  in  bankruptcy,  and  was  not  a 
fraudulent  debt  within  the  meaning  of  sub- 
divisions 2  and  4  of  section  17  of  the  bank- 
ruptcy act.  Pitcaim  v.  Scully  (Common 
Pleas,  Pa.),  62  Pittsb.  Leg.  J.  507,  33  Am. 
B.  R.  870. 

M.  In  re  Rhutaseel  (D.  C,  Iowa),  2  Am. 
B.  R.  697,  9&  Fed.  697 ;  In  re  Bullis  68  N.  Y. 
App.  Div.  508,  7  Am.  B.  R.  238,  73  N.  Y. 
Supp.  1047 ;  Culver  v.  Torrey,  84  N.  Y.  Misc. 
793,  69  N.  Y.  Supp.  919;  In  re  Lieber  (Ref., 
Pa.),  3  Am.  B.  R.  217;  Collins  v.  MteWalters, 
35  N.  Y.  Misc.  648,  6  Am.  B.  R.  593,  72 
N.  Y.  Supp.  203;  Taylor  v.  Farmer,  81  Kv. 
458;  Sheldon  v.  Clews,  13  Abb.  N.  C.  (N;  Y.') 
40:  Classen  v.  Schoenemann,  80  111.  304: 
Gaddy  r.  Witt  (Civ.  App.,  Tex.),  27  Am. 
B.  R.  457,  142  S.  W.  926. 

87.  Hangadine-McKittrich  Dry  Goods  ^  Co. 
V.  Hudson  (C.  C,  Mo.),  6  Am.  B.  R.  657, 
111  Fed.  361;  In  re  Bnllis,  68  N.  Y.  App. 
IHv.  508,  7  Am.  B.  R.  338,  73  N.  Y.  Supp. 
1047;  In  re  Arkell,  65  N.  Y.  App.  Div.  130, 
6  Am.  B.  R.  650,  72  X.  Y,  Supp.  555.  See 
also  for  interesting  cases,  Barnes  Mfg.  Co. 
V.  N'orden  (Sup.  Ct.,  N,  J.),  67  N.  J.  Law 
493,  7  Am.  B.  R.  553,  51  Atl.  454:  Berry  v. 
Jackson  (Sut).  Ct.,  Ga.),  115  Ga.  196,  8  Am.- 
B.  R.  485,  41  S.  E.  698;  Stevens  v.  Mevers, 
72  N.  Y.  App.  Div.  128,  8  Am.  B.  R.  *496, 
76  N.  Y.  Supp.  332. 

88.  Matter  of  Benoit,  124  N*.  Y.  App.  Div. 
142,  20  Am.  B.  R.  270,  108  N.  Y.  Supp.  889; 
Drake  v.  Vernon  (Sup.  Ct.,  vSo.  Dak.),  26  So. 
Dak.  354,  25  Am.  B.  R.  69,  128  N.  W.  317, 
quoting  Collier  on  Bankruptcy  (8th  Ed.), 
p.  319;  Nichols  v.  Doak,  48  Wash.  457,  22 
Am.  B.  R.  737,  93  Pac.  919,  holding  that  a 
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Fraudulent  liabilities  per  se  should  be  sharply  distinguished  from  fiduciary 
liabilities,  discussed  later ;  though  the  latter  class  of  liabilities  always  involves 
fraud.  Under  the  former  law,  it  was  held  that  the  fraud  must  exist  at  the 
inception  of  the  debt.^  Though  the  words  there  were  "  created  by  the  fraud/' 
the  same  doctrine  is  probably  applicable  now,  provided  the  liability  is  within 
subdivision  2.  Proving  such  a  claim  in  the  tKankruptcy  proceeding  does  not 
amount  to  a  waiver  of  the  exception.®^  Vested  liens  on  property  fraudulently 
kept  from  creditors  in  the  bankruptcy  proceedings  are  not  discharged  or 
abrogated,®^ 

(4)  Property  obtained  by  false  pretenses  or  false  representations. 
— Where  a  bankrupt  has  committed  fraud  consisting  of  obtaining  property  by 
"  false  pretenses  or  false  representations,''  his  discharge  is  barred.  "  Prop- 
erty "  as  here  used  has  the  meaning  usually  accorded  to  the  word  in  similar 
statutes ;  it  means  something  of  substance  f^  it  includes  money  f^  it  does  not 


judgment  against  a  bankrupt  which  recites 
that  the  recovery  was  because  of  his  fraud  ^ 
in  obtaining  (Jertain  goods  is  not  discharged. 

Fraud  gist  of  action. — The  New  York 
Court  of  Appeals,  in  discussing  the  question 
of  fraud,  said:  ''As  we  interpret  subdivi- 
sion 2  of  section  17  of  the  Bankruptcy  Law, 
it  does  not  limit  the  exception  to  common- 
law  actions  of  fraud  or  deceit;  The  gist  and 
gravamen  of  the  action  must  have  been  the 
positive  and  intentional  fraud  of  the  bank- 
rupt. The  record  presented  must  clearly 
show^  that*  such  misconduct  was  the  pith  of 
the  action,  and  it  may  not  be  dependent  upon 
oral  proof  or  other  evidence  outside  of  the 
record."  O'Beime  v.  Alleghenv  &  Kinzua 
R.  Co.,  151  N.  Y.  384,  45  N.  K  873. 

Conclusiveness  of  judgment. —  It  should 
distinctively  appear  that  the  verdict  upon 
which  the  judgment  was  based  was  the  result 
of  evidence  showing  the  fraudulent  trans- 
action as  alleged  in  the  petition;  and  where 
there  is  no  evidence  in  the  record  of  fraud- 
ulent representations,  and  there  has  been  a 
trial  by  jury,  upon  evidence  and  instructions 
presenting  issues  that  did  not  necessarily 
involve  fraud,  it  can  not  be  presumed  that 
the  judgment  was  obtained  in  an  action  for 
fraud.  Louisville  &  Nashville  R.  Co.  v. 
Bryant  (Ky.  Ct.  of  App.),  149  Ky.  359,  28 
Am.  B.  R.  867,  149  S.  W.  830. 

Deceit  and  fraud,  in  inducing  the  sale  of  a 
farm,  for  which  a  judgment  was  obtained  in 
a  State  court,  renders  such  judgment  non- 
dischargeable.  Matter  of  Shepardson  ( D.  €., 
Vt.),  34  Am.  B.  R.  284,  220  Fed.  186;  For- 
svth  V.  Vehmever,  177  U.  S.  177,  3  Am.  B. 
R.  807,  44  L.  Ed.  723. 

89.  United  States  v.  The  Rob  Roy,  Fed. 
Cas.  16,179; 'Brown  v.  Broach,  62  Miss.  536. 

90.  Frey  v.  Torrev,  70  N.  Y.  App.  Div. 
166,  8  Am.  B.  R.  196,  affg.  s.  c,  36  N.  Y. 
Misc.  216,  6  Am.  B.  R.  448,  73  N.  Y.  Supp. 
201. 

91.  "The  bankruptcy  law  is  not  designed 
to  aid  in  a  fraud  or  to  prevent  equitable  re- 
lief to  creditors  against  fraudulent  acts  of 
a  debtor;  and  whore  the  creditors,  seeking 
such  equitable  relief  by  reason  of  previously 
acquired    equitable   liens,   do   not   purposely 


ignore  or  violate  the  terms  or  the  spirit  of 
the  bankruptcy  law,  and  no  unlawful  prefer- 
ence among  creditors  is  sought  by  those  ask- 
ing such  equiiable  relief,  it  may  be  afforded 
in  appropriate  proceedings."  Robinson  v. 
Tischler,  69  Fla.  77,  34  Am.  B.  R.  137,  67 
So.  566. 

92.  See    definition    of    "Property,"    under 
§  1,  ante. 

Property  includes  things  of  substance  and 
not  services. —  In  the  case  of  Gleason  v.  Thaw 
(C.  €.  A.,  3d  CirO,  25  Am.  B.  R.  782,  185 
Fed.  S45,  the  couH  said :  "  The  language 
used  in  the  seventeenth  section  of  the  Baxik- 
ruptcy  Act,  to  which  we  have  already  re- 
ferred, by  which  liabilities  for  obtaining 
property  by  false  pretenses  are  exempted 
from  the  provable  debts  discharged  in  bank- 
ruptcy, are  the  usual  and  most  general  words 
for  describing  a  specific  crime.  Their  use 
in  this  connection  dates  back  as  far  as  the 
Statute  of  30  Oeorge  II,  c.  34  (1757),  and 
they  have  since  then,  so  far  as  they  define 
the  crime,  remained  unchanged.  19  Cyc.  387. 
The  same  language,  in  substance,  has  been 
used  in  the  statutes  in  this  country,  and 
where  departed  from,  it  is  only  by  way  of 
enumeration  of  certain  kinds  of  property  that 
may  be  included  under  the  general  designa- 
tion. These  enumerations  all  refer  to  sub- 
stantive things  —  to  a  res  —  and  in  no  case 
to  which  our  .attention  has  been  called  is  any- 
thing included  in  the  enumeration  which  ap- 
proaches, in  its  description  or  definition, 
services  rendered.  Certainly  under  no  proper 
and  strict  administration  of  the  criminal 
law  could  any  one  be  indicted  under  the 
general  language  of  obtaining  property  under 
false  pretenses,  on  the  ground  that  services, 
whose  performance  has  been  induced  by  a 
false  pretense,  are' property,  within  the  mean- 
ing of  the  Act."  The  decision  of  the  court 
in  this  case  was  followed  by  the  second  cir- 
cuit in  considering  a  case  between  the  same 
parties  involving  the  same  facts.  Gleason  v. 
Thaw  (C.  C.  A.,  2d  €ir.),  28  Am.  B.  R.  473, 
196  Fed.  359,  affd.  236  U.  S.  568,  34  Am. 
B.  R.  177,  59  L.  Ed.  717. 

93.  Hallagan  v.  Dowell  (Sup.  Ct.,  la.),  31 
Am.  B.  R.  848,  139  N.  W.  883;   Forsyth  v. 
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indttde  professional  services.^.  It  has  been  held  that  obtaining  an  indemnity 
bond  by  false  statements  or  representations,  is  obtaining  '^  credit "  within  the 
meaning  of  the  rule,  and  a  debt  is  created  which  is  not  dischai^eable.^  This 
provision  includes  positive  fraud,  or  fraud  in  fact,  as  in  other  cases,  involving 
mora]  turpitude  or  intentional  wrong;  implied  fraud,  or  fraud  in  law  which 
may  exist  without  the  imputation  of  bad  faith  or  immorality  is  insufficient.®* 
This  bar  will  usually  be  available  where  the  sale  of  goods  on  credit  is  brought 
about  by  false  statements,®^  and  cases  arising  .under  the  new  objection  to' 
discharge,  based  on  the  giving  of  materially  false  statements  in  writing,  will  be 
found  valuable.®®  It  must  appear,  however,  that  such  representations  were 
knowingly  and  fraudulently  made,®®  and  that  they  were  relied  on  by  the  other 
party.  It  need  not  be  shown  that  the  false  representations  were  made  in. 
writing. ^^    A  debt  contracted  under  such  circumstances  as  to  render  the  bank- 


Vehmeyer,  J77  U.  S.  177,  3  Am.  B.  R.  807,  44 
L.  Ed.  723,  holding  tliat  a  representation 
as  to  a  fact,  made  knowingly,  falsely,  and 
fraudulently,  for  the  purpose  of  obtaining 
money  from  another,  and  by  means  of  which 
such  money  is  obtained/  creates  a  debt  by 
means  of  a  fraud  involving  moral  turpitude 
and  intentional  wrong,  and  is  not  discharge- 
able in  hankruptcy. 

94.  The  exceptions  to  the  operation  of  a 
discharge  should  be  confined  to  those  plainly 
expressed;  and  while  much  might  be  said 
in  favor  of  extending  these  to  liabilities  in- 
curred for  servicep  obtained  by  fraud,  the 
language  of  the  bankruptcy  act  does  not  go 
so  far.  Glea«on  v.  Thaw,  236  U.  S.  558,  34 
Am.  B.  R.  177,  59  L.  Ed.  717,  affg.  28  Am. 
B.  R.  473,  1»6  Fed.  369. 

W.  In  re  Dunfee  (D.  C,  N.  Y.),  30  Am. 
B.  R.  721,  729,  206  Fed,  745. 

96.  Keal  v.  CTark,  95  U.  S.  704,  24  L.  Ed. 
586;  Ames  v.  Mbir,  138  U.  S.  306,  34  L.  Ed. 
m.  In  Forsyth  v.  Vehmeyer,  177  U.  S.  177, 
44  L.  Ed.  723,  the  court  held  that  **  a  repre- 
sentation as  to  a  fact,  made  knowingly, 
falsely,  and  fraudulently,  for  the  purpose  of 
obtaining  money  from  anoUier,  and  by  means 
of  which  such  money  is  obtained,  creates  a 
dclbt  by  means  of  fraud  involving  moral  tur- 
pitude and  intentional  wrong." 

Implied  fraud  insuiBScient. —  In  order  that 
a  debt  may  not  be  released  by  a  discharge 
because  of  fraud,  it  must  be  actually  founded 
on  the  fraud.  The  mere  fact  that  incident- 
ally to  the  collection  of  a  debt  a  sale  of 
property  is  set  aside  as  fraudulent,  does  not 
make   the   debt   one   created   by   fraud,   nor 

grevent  its  being  released  by  a' discharge  in 
ankruptcy.  In  re  Blumberg  (D.  C,  Tenn.), 
1  Am.  B.  R.  633,  133  Fed.  845,  revg.  1  Am. 
B.  R.  627. 

97.  Ames  v.  Moir,  138  U.  S.  306,  34  L.  Ed. 
951;  In  re  Alsberg,  Fed.  Cas.  261;  Broadnax 
V.  Bradford,  50  Ala.  270;  Forsvth  v.  Veh- 
meyer, 177  U.  S.  177,  44  L.  Ed.  723,  holding 
that  a  representation  as  to  a  fact,  made 
knowingly,  falsely,  and  fraudulently,  for  the 
purpose  of  obtaining  money  from  another, 
and  by  means  of  which  such  money  is  ob- 
tained, creates  a  debt  by  means  of  a  fraud 
involving  moral  turpitude  and  intentional 
wrong;  Standard  Sewing  Mach.  €o.  v.  Kat- 


tell,  132  N.  Y.  App.  Div.  539,  22  Am.  B.  R. 
376,  117  X.  Y.  Supp.  32;  Orr  Shoe  Co.  v. 
Upshaw  &  Powledge  (Ga.  Ct.  of  App.),  13  Ga. 
App.  501,  30  Am.  B.  R.  534,  79  S.  E.  362. 

jPnrchafle  of  goods  without  intention  to 
pay. —  A  false  representation  may  consist 
m  the  purchasing  of  goods  with  no  present 
purpose  of  paying  for  them,  and  in  contem- 
plation of  a  fraudulent  insolvency.  To  buy 
gooda  without  a  present  intention  to  pay  is 
a  false  representation  of  one's  intention. 
Therefore  to  buy  goods  without  a  present  in- 
tention to  pay  will  avoid  a  discharge.  At- 
lanta Skirt  Co.  V.  Jacobs  (Ct.  of  App.,  Ga.), 
8  Ga.  App.  299,  25  Am.  B.  R.  895,  68  S.  E. 
1077.  A\Tiere  the  sale  of  a  flock  of  shecrp 
is  induced  by  the  false  and  fraudulent  repre- 
sentation of  the  buyer  that  he  would  receive 
a  check  by  mail  that  day,  which  he  would 
deliver  to  the  seller,  but  did  not,  and  never 
paid  for  the  sheep  which  he  converts  to  his 
own  use,  his  discharge  in  bankruptcy  does 
not  release  him  from  the  debt.  Kowell  v. 
Ricker  (Sup.  Ct.,  Vt.),  79  Vt.  552,  18  Am. 
B.  R.  661,  66  N.  E.  569. 

The  making  by  a  bankrupt  of  a  materially 
false  statement  in  writing  to  any  person  for 
the  purpose  of  obtaining  property  on  credit, 
and  upon  such  statement  property  is  so  ob- 
tained prevents  the  granting  of  a  discharge; 
and  the  objections  may  be  interposed  by  any 
party  in  interest.  In  re  Miller  ( D.  C,  Iowa) , 
27  Am.  B.  R.  606,  192  Fed.  730,  citing  Gilpin 
V.  National  Bank  (C.  C.  A.,  3d  Cir.),  21  Am, 
B.  R.  429,  165  Fed.  607-612,  91  C.  C.  A.  445, 
20  L.  R.  A.  (X.  S.)  1023;  Talcott  v.  Friend 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R.  708, 
179  Fed.  676-681,  103  C  C.  A.  80;  In  re  Harr 
(D.  C,  Mo.),  16  Am.  B.  R.  213,  143  Fed. 
421-423;  In  re  Brener  (D.  C,  N.  Y.),  20 
Am.  B.  R.  644,  166  Fed.  930;  In  re  Aug- 
spurger  (D.  C,  Ohio),  26  Am.  B.  R.  83, 
181  Fed.  174. 

98.  See  ante, 

99.  Allen  v.  Hickling,  11  111.  App.  549. 

100.  Katzen«tein  v.  Reid,  Murdock  &  Co. 
(Tex.  Civ.  App.),  41  Tex.  Civ.  Aprp.  106, 
16  Am.  B.  R.  740,  91  S.  W.  360;  Talcott  v. 
Friend  (C.  C.  A.,  7th  Cir.),  24  Am.  B.  R. 
708,  179  Fed.  676,  holding  that  section  17-a 
of  the  bankruptcy  act,  providing  that  a  dis- 
charge shall  release  a  bankrupt  from  all  of 
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rupt  liable  to  arrest  upon  the  charge  of  obtaining  money  by  false  statements 
of  facts  will  not  be  discharged.^^^  If  suit  is  brought  to  recover  on  a  contract, 
and  an  answer  is  interposed  setting  up  a  discharge,  a  reply  allying  that 
the  contract  was  based  on  "  false  pretenses  and  false  representations,"  is 
inconsistent  with  the  complaint  and  will  not  affect  the  discharge. ^^  A  fraudu- 
lent representation  by  one  partner  will  by  law  be  imputed  to  the  others,  and 
the  debt  as  to  them  will  not,  therefore,  be  discharged.^^  Where  a  liability 
against  a  bankrupt  has  been  prosecuted  to  judgment,  the  record  is  decisive  as 
to  the  character  of  the  claim  jipon  which  the  judgment  is  founded,  and  cannot 
be  affected  by  oral  evidence  except  in  case  of  ambiguity.^^ 

(6)  Wilful  and  malicious  injuries  to  the  pebson  ob  pbopbbty  of 
ANOTHEB. —  (I)  In  general. —  Here  subdivision  2  stopped,  prior  to  the  amenda- 
tory act  of  1903.  Under  it,  much  doubt  arose  as  to  whether  certain  judgments 
founded  on  moral  delinquencies  were  dischargeable.  The  former  conflict  con- 
cerning the  effect  of  a  judgment  for  breach  of  promise  of  marriage  accom- 
panied by  seduction  is  an  instance.^.^  Unaccompanied  by  seduction  such  a 
judgment  is  dischargeable.^^ 

(II)  WUftd  and  malicious, —  This  provision  contemplates  something  more 
restricted  than  malice  in  the  broadest  sense,  and  covers  all  cases  in  which  the 
facts  of  intent  and  malice  are  judicially  ascertained,  however  the  act  may  be 
characterized  by  the  allegations.^^  An  injury  to  person  or  property  is  a 
malicious  injury  within  this  provision  if  it  was  intentional,  wrongful  and 
without  just  cause  or  excuse,  even  in  the  absence  of  hatred,  spite  or  ill 
^•|2 108     ^jjg  word  "  wilful "  as  here  used  means  nothing  more  than  inten- 


his  provable  debts  except  such  as  are  **  liabil- 
ities for  obtaining  proplerty  by  false  pretenses 
or  false  representations/'  is  not  affected  by 
section  14*b(3),  which  makes  the  obtaining 
of  property  by  means  of  a  materiaUy  false 
statement  in  writing  a  ground  for  refusing 
a  discharge.  Affd.  suh,  nam.  Friend  v.  Tal- 
cott,  228  U.  S.  27,  30  Am.  B.  R.  31,  67  L. 
Ed.  718. 

101.  In  re  Lewis  (D.  C,  N.  Y.),  20  Am. 
B.  R.  711,  163  Fed.  137. 

102.  Strauch  v.  Flynn  (Sup.  Ct.,  Minn.), 
108  Minn.  313,  22  Am.  B.  R.  246,  122  N.  W. 
320,  holding  that  if  plaintiff  had  sued  on  the 
fraud — ^that  is,  to  recover  damages  for  de- 
ceit—  a  plea  of  discharge  by  the  decree  in 
bankruptcy  would  not  have  availed  defend- 
ant. 

103.  A  false  representation  by  one  partner, 
by  means  of  which  property  was  obtained  by 
the  partnership,  will  in  law  be  imputed  to 
the  other  partners  to  the  extent  of  holding 
them  civilly  liable  for  the  debt  and  their  dis- 
charge in  bankruptcy  will  not  discharge  their 
liability  as  to  such  debt.  Frank  v.  Michigan 
Paper  Co.  (C.  C.  A,,  4th  Cir.),  24  Am.  B.  R. 
261,  179  Fed.  776,  citing  CoUier  on  Bank- 
ruptcv  ( 6th  Ed. ) ,  p.  225 ;  Strong  v.  Bradner, 
114  U.  S.  555  (29:248);  Shroeder  v.  Frey, 
60  Hun  (N.  Y.)  58,  14  N.  Y.  Supp.  71; 
affd.  131  N.  Y.  562.  Consult  also  Gee  v.  Gee, 
84  Minn.  384,  7  Am.  B.  R.  500,  87  N.  W. 
1116. 

104.  Chambers  v.  Kirk  (Sup.  Ct.,  Okla.), 
41  Okla.  696,  32  Am.  B.  R.  175,  139  Pac.  986. 

105.  See  p.  430,  cases  cited  under  II,  c,  (3), 
anie.  Under  the  amendment  of  1917,  ap- 
proved March  2,  liability  for  breach  of  promise 


of  marriage  accompanied  by  eeduction  is  not 
dischargeable. 

106.  Bond  V.  MiUiken,  134  Iowa,  447,  109 
N.  W.  774. 

*  107.  Flanders  v.  MuUin,  80  Vt.  124,  18 
Am.  B.  R.  708,  66  Atl.  789,  holding  that 
where,  in  an  aetion  for  injuries  sustained 
bv  the  plaintiff  while  undergoing  surgical 
treatment  at  the  hands  of  the  defendant,  the 
plaintiff  obtains  judgment  and  the  findings 
of  the  court  determine  the  willful  and  ma- 
licious character  of  the  acts  complained  of 
in  the  declaration,  the  judgment  is  not  re- 
leased  by  the  defendant's  discharge  in  bank- 
ruptcy. 

108.  In  re  Munro  (D.  O.,  N.  Y.),  28  Am. 
B.  R.  369,  195  Fed.  817,  citing  Tinker  v. 
Colwell,  193  U.  S.  473,  11  Am.  B.  R.  668, 
24  Sup.  Ot.  505,  48  L.  Ed.  754.  See  Am. 
Bankr.  Dig.  §§  1098,  1103. 

Judgment  by  default  for  negligence. — :- 
Judgments  by  default  entered  upon  a  declara- 
tion in  trespass  charging  that  the  defendant 
assaulted  the  plaintiff's  wife  b^  recklessly, 
carelessly  and  negligently  running  into  her 
and  knocking  her  down  without  alleging  that 
the  act  was  intentional,  willful  or  malicious, 
are  barred  by  the  defendant's  discharge  in 
bamcruptcv.  Matter  of  Grout  (Sup.  Ct., 
Vt.),  13  Vt.  318,  33  Am.  B.  R.  789,  92  AtL 
646. 

Liability  for  fraudulently  receiving  pay- 
ment of  note. —  A  claim  by  the  payee  of  a 
note  to  whom  the  maker  had  transferred 
another  note  as  security,  based  upon  the  fact 
that  the  maker  of  the  first  note  failed  to 
notify  the  maker  of  the  collateral  note   of 
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tionaly  white  the  malice  here  intended  is  nothing  more  than  that  disregard 
of  duty  which  is  involved  in  the  intentional  doing  of  a  wilful  act  to  the 
injury  of  another. ^**^  A  wrongful  act,  done  intentionally,  without  just  cause 
or  excuse  is  malicious,  although  actual  malice  involving  ill-will  or  hatred  of 
the  person  injured  was  not  apparent. ^^^  It  must  be  shown  that  the  injury  was 
wrongful  and  intentional.^^*  Under  this  subdivision,  ^as  it  now  stands,  it  has 
been  held  that  a  court  of  bankruptcy  may  not  determine  for  itself  whether 
the  injuries  complained  of  were  wilful  and  malicious,  but  is  estopped  by 
the  judgment  of  another  court  on  this  question.*^ 


the  transfer'  thereof,  but  falsely  represented 
that  he  still  held  it  and  received  the  pay- 
ment thereof,  is  not  one  for  obtaming  prop- 
erty by  false  pretenses,  and  it  cannot  be 
said  that  the  liability  arose  from  wUlful  and 
malicious  injuries  to  the  property  of  the 
payees  within  tiie  meaning  of  section  17  of 
the  bankruptcy  act.  First  National  Bank  v. 
Bamforth  (Vt.  Sup.  Ct.),  37  Am.  B.  R.  315, 
96  Atl.  600. 

109.  **  WiUfiil  and  malicioas  injvry/'  in  the 
bankruptcy  act  and  everywhere  in  the  law, 
does  not  necessarily  involve  hatred  or  ill 
will  as  a  state  of  mind,  but  arises  from 
"  a  wrongful  act,  done  intentionally,  without 
just  cause  or  excuse."  "  In  order  to  come 
within  that  meaning  as  a  judgment  for  a 
willful  and  malicious  injury  to  person  or 
property,  it  is  not  necessary  that  the  cause 
of  action  be  based  upon  special  malice,  so 
that  without  it  the  auction  oould  not  be  main- 
Uined."  Tinker  v.  Colwell,  193  U.  S.  473, 
485,  11  Am.  B.  R.  568,  48  L.  Ed.  754;  Mc- 
Christal  v.  disbee,  190  Mass.  120,  16  Am. 
B.  R.  838,  76  N.  E.  511,  holding  that  a  judg- 
ment for  assault,  and  battery,  false  imprison- 
ment and  malicious  prosecution  is  not  re- 
leased by  iMuikruprt's  discharge.  See  In  re 
Lorde  (D.  C,  N.  Y.),  16  Am.  B.  R.  201, 
144  Fed.  320,  where  the  court  held  that  a 
judgment  against  a  landlord  for  injuries 
from  the  bite  ot  tenant's  dog,  over  which  the 
landlord  had  no  control,  was  released  bv  the 
landlord's  discharge  in  bankruptcy;  In  re 
Munro  (D.  C,  N.  Y.),  28  Am.  B.  R.  369, 
195  Fed.  817,  quoting  text. 

Conversion  of  stocks. —  Where  brokers  hold 
stocks  bought  for  a  customer,  as  security  for 
a  balance  due  on  the  purchase  price,  and 
from  time  to  time  seU  them  to  third  persons 
without  the  knowledge  of  the  owner,  and 
continue  to  do  so  after  they  have  realized 
enough  to  pay  the  balance  due  and  apply 
the  avails  to  their  own  purposes  so  that  their 
^ets  constitute  larceny,  a  claim  for  such  con- 
version is  not  released  by  the  broker's  dis- 
charge in  bankruptcy.  Kavanaugh  v.  Mcln- 
tyre,  128  App.  Div.  722,  21  Am.  B.  R.  327, 
112  N.  Y.  Supp.  987,  quoting  Collier  on 
Bankruptcy  (6tn  Ed.),  p.  225.  See  also 
opinion  of  Justice  J.  A.  Kellogg  at  trial 
term  in  N.  Y.  Sup.  Court,  Kavanaugh  v. 
Mclntyre,  27  Am.  B.  R.  279. 

Conversion  amounting  to  larceny. — A  judg- 
ment for  conversion  recovered  against  a  bank- 
nipt  in  a  State  court  before  filing  the  peti- 
tion   in    bankruptcy    is    not    dischargeable, 


where  the  wrongful  acts  of  the  banki  t 
were  practically  larcenous  so  that  the  judg- 
ment for  conversion  was  for  a  wilful  injury 
to  the  person  or  .property  of  another.  Matter 
of  Arnao  (D.  C,  N.  Y.),  32  Am.  B.  R.  88, 
210  Fed.  395. 

Gross  and  willful  negligence.— The  liability 
which  is  excepted  is  that  which  results  from 
actual  malice  or  willfulness  or  a  purpose  to 
inflict  the  injury  complained  of;  and  the 
mere  allegation  in  a  complaint,  in  an  action 
to  recover  for  injuries  received  by  the  plain- 
tiff as  the  result  of  being  struck  by  defend- 
ant's automobile,  that  defendant  was  guilty 
of  such  **  gross  and  wiUful  negligence  "  as  to 
entitle  the  plaintiff  to  punitive  damages, 
does  not  constitute  the  willfulness  contem- 
plated; nor  does  the  verdict  of  the  jury  in 
such  action  in  favor  of  the  plaintiff  deter- 
mine, or  necessarily  present,  the  element  of 
willfulness.  Hiteshue  v.  Jones  (Pa.  C.  of 
Com.  PL),  60  Pa.  L.  J.  645,  28  Am.  B.  R. 
854.  ^ 

llff.  Peters  v.  United  States  ex  rel.  Kellv 
(C  C.  A.,  7th  Cir.),  24  Am.  B.  R.  206,  177 
Fed.  885,  revg.  22  Am.  B.  R.  177,  166  Fed. 
613;  Matter  of  Halper  (N.  Y.  City  Ct.),  82 
N.  Y.  Misc.  205,  31  Am.  B.  R.  283,  143  N.  Y. 
Supp.  1005;  Kavanaugh  v.  Mclntyre,  210 
NT.  Y.  175,  31  Am.  B.  R.  712,  104  N.  E.  X35. 

111.  Tompkins,  as  Admrx.,  v.  Williams, 
137  N.  Y.  App.  Div.  521,  23  Am.  B.  R.  886, 
122  N.  Y.  Supp.  162,  holding  that  the  admin- 
istration of  chloral  to  an  intoxicated  guest 
by  a  saloon  keeper  is  not  necessarily  a  ma- 
licious or  intentional  injurv;  Matter  of 
Halper  (N.  Y.  City  Ct.),  82  N.  Y.  Misc.  205, 
31  Am.  B.  R.  238.  143  N.  Y.  Supp.  1005, 
holding  that  "willful  and  malicious"  do 
not  necessarily  involve  hatred  or  ill-will  as 
a  state  of  mind,  but  arise  from  a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse.  The  wrong  which  is  excluded  from 
the  effect  of  the  discharge  must  be  both  in- 
tentional and  malicious.  Matter  of  Levitan 
(D.  C,  N.  J.),  34  Am.  B.  R.  789,  224  Fed. 
241. 

112.  Peters  v.  United  States  ex  rel.  Kelly 
(C.  C.  A.,  7th  Cir.),  24  Am.  B.  R,  206,  177 
Fed.  885,  revg.  22  Am.  B.  R.  177,  166  Fed. 
613,  holding  that,  where  a  judgment  for  dam- 
ages for  overstepping  her  authority  as  a 
teacher  in  administering  corporal  punishment 
was  rendered  against  bankrupt  under  a 
declaration  containing  a  count  for  trespass 
t?i  et  armis,  in  a  State  where  snob  a  judg- 
ment   cannot    lawfully    be    rendered    except 
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(Ill)  Judgments  for  personal  injuries. — A  judgment  obtained  for  the 
alienation  of  a  husband^s  affections  is  for  a  wilful  and  malicious  injury  to 
the  person  and  property  of  another,  and  is  not  dischargeable ; "'  nor  is  a 
judgment  in  an  action  for  negligent  treatment  by  a  surgeon ;  ^^*  nor  a  judgment 
for  slander ;  "®  nor  a  judgment  for  a  libel ; "®  nor  a  judgment,  for  an  assault 
and  battery.^"  A  judgment  in  favor  of  the  plaintiff  in  an  action  for  false 
imprisonment  is  not  a  "  liability  for  wilful  and  malicious  injury  to  the  person," 
where  the  complaint  contains  no  allegation  of  malice  on  the  part .  of  tilie 
defendant. ^^®  A  judgment  entered  upon  a  recognizance  given  1^  the  bank- 
rupt upon  taking  a  poor  debtor's  oath  after  being  arrested  upon  a  judgment 
against  him  for  assault  is  not  released  by  his  discharge  in  bankruptcy ;  ^^ 
nor  is  a  judgment  for  costs  -awarded  the  defendant  iii  an  action  for  slander.^^ 
A  judgment  against  a  bankrupt  for  damages  based  on  the  value  of  an  unexpired 
term  of  a  lease  to  premises,  the  possession  of  which  was  retained  by  the  bank- 
rupt, the  owner  being  wrongfully  deprived  of  possession  by  force,  threats 
and  fear  inspired  thereby,  is  a  liability  for  a  "  wilful  anrd  malicious  injury 
to  property,"  and  is  not  dischargeable.^^ 

(6)  Alimony  due  or  to  become  due. —  A  discharge  in  bankruptcy  does 
not  release  a  bankrupt  from  liability  for  the  payment  of  "alimony  due  or  to 
become  due."  ^^  There  were  many  cases  prior  to  the  amendment  of  1903. 
Some  held  that  alimony  due  or  to  grow  due  was  dischargeable ;  ^^  others  that 
alimony  due  before  the  bankruptcy  was  barred  by  the  discharge ;  ^^  some 
implied  that  alimony  to  accrue  was  not;  while  the  majority  of  cases  held  to 
the  broader  view  that  alimony,  whether  due  or  not,  was  not  a  debt  at  all, 
but  a  duty,  liquidated  in  terms  of  money  for  convenience  only,  a,nd,  therefore, 
neither  provable  nor  dischargeable.*^     In  its  ultimate  analysis,  the  question 


upon  proof  of  a  willful  and  malicious  injury, 
tne  constitutional  requirement  that  such 
judgment  receive  full  faith  and  credit  impels 
the  conclusion  that  the  jury,  under  proper 
instructions,  based  their  verdict  on  sufficient 
evidence,  and  therefore  the  judgment  must 
be  considered  one  for  willful,  and  malicious 
injury  not  affected  by  a  discharge  in  bank- 
ruptcy. 

113.  Leicester  v.  IJoadley  (Sup.  Ct.,  Kan.), 
66  Kan.  172,  9  Am.  B.  R.  318,  71  Pac.  31«,  so 
held,  where  such  alienation  had  been  accom- 
plislied  by  schemes  and  devices  of  the  judg- 
ment debtor,  and  resulted  in  the  loss  of  sup- 
port and  impairment  of  health  to  the  wife. 

114.  Flanders  v.  Mullin,  80-  Vt.  124,  18 
Am.  B.  R.  708,  66  Atl.  T89. 

116.  Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.), 
26..SO.  Dak.  354,  26  Am.  B.  R.  69,  128  N.  W. 
317. 

116.  McDonald  v.  Brown  (Sup.  Ct,  R.  I.), 
23  R.  I.  646,  10  Am.  B.  R.  58,  61  Atl.  213; 
National  Surety  Co.  v.  Medlock  (Sup.  Ct., 
Ga.),  19  Am.  B.  R.  654;  Thompson  v.  Judy 
(C.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  154,  169 
Fed.  553. 

117.  McChristal  v.  Clisbee,  190  Mass.  120, 
16  Afci.  B.  R.  838,  76  N.  E.  611. 

118.  Johnston  v.  Bruckheimer,  133  N.  Y. 
App.  Div.  649,  22  Am.  B.  R.  242,  118  N.  Y. 
Supp.  189. 

119.  In  re  Colala  (D.  C,  Mass.),  13  Am. 
B.  R.  292,  133  Fed.  256. 


laO.  Drake  v.  Vernon  (Sup.  Ct.,  So.  Dak.), 
26  S.  Dak.  354,  25  Am.  B.  R.  69,  128  N".  W. 
317. 

lai.  In  re  Munro  (D.  C;  N.  Y.),  28  Am. 
B.  R.  664,  197  Fed.  450. 

122.  Bankr.  Act,  §  17-a  (2). 

123.  In  Kentucky  alimony  due  and  un* 
paid  before  adjudication  in  bankruptcy  was 
held  to  iie  a  provable  and  dischargeable  debt. 
Fite  V.  Fite,  22  Kv.  L.  Rep.  1638,  6  Am.  B.  R. 
461,  61  S.  W.  26;  in  re  Houston  (D.  C, 
Ky.),  2  Am.  B.  R.  107,  94  Fed.  119. 

124.  In  re  Challoner  (D.  C,  lU.),  3  Am. 
B.  R.  442,  98  Fed.  82;  Turner  v.  Turner 
(D.  C,  Ind.),  6  Am.  R  R.  289,  108  Fed.  785; 
In  re  Van  Qrden  (D.  C.,  X.  J.),  2  Am.  B.  R. 
801,  96  Fed.  86. 

In  New  York  alimony  in  arrears  and  un- 
paid before  the  filing  of  a  petition  was  not 
covered  by  the  discharge.  Maisner  v.  Mais- 
ner,  62  N.  Y.  App.  Div.  286,  6  Am.  B.  R. 
296,  70  N.  Y.  Supp.  1107.  But  a  judgment 
recovered  in  this. State  for  alimony  due  under 
a  decree  of  divorce  granted  in  another  State, 
is  simply  a  mon^y  judgment,  and  was  held  a 
provable  and  dischargeable  debt.  In  re  Wil- 
liams' Estate  (Surr.  Ct.,  N.  Y.),  ^  Am.  B. 
R.  394,  118  X.  Y.  Supp.  562. 

126.  Young  V.  Young,  35  N.  Y.  Misc.  335, 
7  Am.  B.  R.  171,  71  N.  Y.  Supp.  944; 
Barclay  v.  Barclay,  184  111.  376,  56  N.  E. 
636;  Deen  v.  Bloomer,  191  111.  416,  61  N.  E. 
131 ;  Welty  V.  Welty,  195  111.  335,  63  N.  E. 
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turned  on  what  alimony  is,  a  debt  or  a  duty,  and  reference  was  usually  had  to 
the  decision  of  the  State  granting  the  decree.  Thus,  it  was  thought,  prior 
to  the  amendment  of  1903,  the  Kentucky  rule,  which  declared  alimony  both 
past  and  future  merely  a  debt,^^  was  not  affected  by  Audubon  v.  Sohufeldt,^ 
wherein  the  Supreme  Court  held  a  judgment  of  the  local  courts  of  the  Dis- 
trict of  Columbia  awarding  alimony  not  affected  by  the  defendant's  dis- 
charge.^^ Indeed,  the  national  scope  of  this  opinion  was  questioned^  both 
the  court  below  and  the  Supreme  Court  being,  it  was  thought,  without  juris- 
diction to  determine  the  effect  of  the  discharge  in  the  proceeding  in  which 
it  was  granted. 

(7)  Maintenance  or  support  of  wife  or  child. —  The  broad  principle 
that  obligations  to  the  sovereign  are  not  discharged  seems  to  exempt  support 
or  bastardy  orders  from  the  general  rule  that  all  provable  disabilities  are 
discharged.  A  husband's  obligation  to  support  his  divorced  wife  under  an 
agreement  to  pay  her  an  annuity,  "  during  ner  life,  or  until  she  remarries," 
is  not  a  provable  debt  against  the  husband's  estate  in  bankruptcy,  and  is  not 
released  by  his  discharge. ^'^  This  clause  refers  only  to  the  involuntary  lia- 
bility under  the  common  law  for  support  of  wife  and  children,  and  to  any 
one  who  relieves  their  want*  It  does  not  refer  to  liabilities  for  goods  pur- 
chased by  a  husband  or  parent  and  used  by  wife  or  child ;  ^^  nor  does  it  apply 
to  medical  attendance  furnished  upon  the  express  or  implied  contract  of  the 
husband  or  parent  to  pay  therefor,  provided  there  is  no  breach  of  duty  on  the 
part  of  the  husband  or  parent.  ^^^     The  reported  cases  are  few,^^  but  the 


161;  Tn  re  Shepard  (D.  C,  N.  Y.),  5  Am. 
B.  R.  857,  97  Fed.  187;  In  re  Smith  (Ref., 
>«.  Y.),  3  Am.  B.  R.  67,  and  cases  cited; 
People  V.  GreU,  65  N.  Y.  Supp.  622;  In  re 
Kowell  (D.  C,  Mass.),  3  Am.  B.  R.  837,  99 
Fed.  931.  Oompare  also  Audubon  v.  Shufeldt, 
181  U.  S.  676,  6  Am.  B,  R.  829,  46  L.  Ed. 
1009;  In  re  Lachemeyer,  Fed.  Cas.  7,966; 
Wetmore  v.  Markoe,  196  U.  S.  68,  13  Am. 
B.  R.  1,  49  L.  Ed.  390. 

A  jodgment  for  alimony  included  in  his 
schedules  is  not  discharged  by  a  husband's 
discharge  in  bankruptcy,  and  the  wife  is  not 
precluded  from  objecting  to  the  cancellation 
of  such  judgment,  upon  the  ground  that  a 
discharge  has  been  granted,  merely  because 
she  may  have  other  remedies  which  she  may 
pursue  in  the  State  court  upon  the  order 
awarding  alimony.  Maier  v.  Maier  (N.  Y. 
Sup.  Ct.),  77  N.  Y.  Misc.  145,  28  Am.  B.  R. 
856,  135  N.  Y.  Supp.    1038. 

126.  In  re  Houston  (D.  C,  Ky.),  2  Am. 
B.  R.  107,  04  Fed.  119;  Fite  y.  5*ite,  22  Ky. 
L.  Rep.  1,638,  5  Am.  B.  R.  461,  61  S.  W.  26. 

127.  181  U.  S.  575,  5  Am.  B.  R.  829,  45 
U  £d.  1009.  Compare  also  for  remedies, 
Wagner  v.  Houston  (C.  C.  A.,  6th  Cir.), 
4  Am.  B.  R.  696,  104  Fed.  133. 

188.  In  North  Carolina,  in  the  case  of 
Arrington  y.  Arrington  (Sup.'  Ct.,  N.  Car.), 
131  N.  Car.  143,  10  Am.  B.  R.  103,  42  S.  E. 
554,  the  court  distinguished  the  case  of  Audu- 
bcm  V.  Shufeldt,  181  U.  'S.  675,  6  Am.  B.  R. 
«29,  45  L.  Ed.  1009,  and  held  that  «i  final 
judgment  for  alimony  entered  in  another 
State  upon  a  decree  for  an  absolute  divorce 
u  a  provable  and  dischargeable  debt.    It  was 


contended  that  the  United  States  Supreme 
Court  based  its  decision  upon  the  fact  that 
a  decree  for  alimony  is  not  a  final  judgment 
or  decree;  but  a  decree  for  alimony  entered 
in  a  court  in  another  State,  being  held  final 
by  the  courts  of  North  Carolina,  the  reason- 
ing of  the  United  States  Supreme  Court  is 
not  conclusive  in  that  State.  In  Wetmore 
v.  Wetmore,  196  U.  S.  68,  13  Am.  B.  R.  1, 
49  L.  Ed.  390,  the  Supreme  Court  in  effect 
held  that  the  amendment  of  1003,  excepting 
alimony  from  a  discharge  in  bankruptcy,  is 
merely  declaratory  of  the  law  as  it  pre- 
yiouBly  existed. 

129.  Dunbar  y.  Dunbar,  190  U.  S.  340, 
10  Am.  B.  R.  i39,  47  L.  Ed.  1084,  affg.  180 
Mass.  170,  62  N.  E.  248.  See  McKittriok 
v.  Cahoon,  89  Minn.  383,  10  Am.  B.  R.  139, 
96  N.  W.  223. 

130.  8chellenberg  v.  Mullaney,  112  N.  Y. 
App.  Div.  384,  16  Am.  B.  R.  542,  98  K.  Y. 
Supp.  432,  citing  Collier  on  Bankruptcy  (4th 
Ed.),    199. 

181.  In  re  Ostrander  (D.  C,  N.  Y.),  15 
Am.  B.  R.  96,  139  Fed.  592,  hplding  that  the 
provision  has  probable  application  to  cases 
where  the  person  applying  for  discharge  from 
his  debts  had  so  betrayed  his  moral  and 
legal  duty  as  a  husband  or  parent  that  an- 
other was  justified  in  providing  the  main- 
tenance and  support  denied  by  the  one  upon 
whom   the    law   places  the   primary   duty. 

132.  In   re   Baker    (D.   C,   Kan.),   3    Am. 

B.  R.  101,  96  Fed.  954;   In  re  Hubbard   (D. 

C,  111.),  3  Am.  B.  R.  528,  98  Fed.  710;  In 
re  Cotton,  Fed.  Cas.  3,269;  Hawkes  v.  Cook- 
sey,  13  Ohio  St.  242.     See  also  p.  — ,  ante. 
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efficacy  of  the  principle  is  not  to  be  doubted,  even  without  the  affirmative 
declaration  of  the  amendatory  act  of  1903.  Since  then,  such  obligations  are 
not  affected  by  a  discharge  in  bankruptcy. 

(8)  Seduction  of  an  unmabbied  female. —  There  was  sharp  conflict  of 
authority  under  the  law  as  it  existed  prior  to  the  amendment  of  1903  in 
respect  to  whether  in  such  a  case  a  judgment  waa  barred.  It  seemed  to  turn 
on  whether,  imder  the  laws  of  the  State,  the  gravamen  of  the  suit  was  loss 
of  services  or  wilful  wrong.  ^^  Thus,  in  New  York,'  the  father  is  the  suitor, 
and  the  injury  can  hardly  be  termed  wilful  and  malicious  as  to  him.^^ 
In  other  States,  the  daughter  may  sue,  and,  though  it  is  always  doubtful 
whether  that  which  is  consented  to  can  be  wilful  and  malicious,  the  weight 
of  authority  was  against  discharging  liabilities  to  her  of  this  character.  ^^ 
Were  there  nothing  in  the  statute  that  seemed  to  refer  to  this  class  of  wrongs, 
the  broad  principle  that  mere  liabilities  resting  entirely  in  tort  are  not  affected 
by  bankruptcy  would  probably  save  them  from  the  effect  of  a  discharge, 
though  the  same  question  seems  to  have  arisen  under  the  English  act  of 
1883,  which  was  silent  on  the  point. ^^  Each  country  has  been  forced  to 
remedial  legislation.  Our  amendatory  law  of  1903,  like  the  English  act  of 
1890,^^^  has  now  settled  the  question.  Such  liabilities,  whether  to  father  or 
to  daughter,  are  hereafter  excepted  from  the  effect  of  a  discharge. ^^  But 
liabilities  of  this  character  need  not  be  jeduoed  to  judgment  to  be  widiin 
this  exception,  as  in  England. 

(9)  Criminal  conversation. —  Here  the  same  difficulty  existed.  It  is  only 
by  a  stretch  of  meaning  that  a  judgment  of  this  character  can  be  held  "  an 
injury  to  the  person  or  property"  of  the  husband,  however  heinous  be  the 
wrong. ^^®  However,  the  law  was  settled  in  New  York  in  favor  of  the  non- 
dischargeability  of  such  a  judgment,  and  by  the  court  of  last  resort.**^ 
On  principle,  this  conclusion  is  eminently  right ;  as  an  interpretation  of  mere 
words,  it  may  be  doubted.  The  question  has,  however,  been  determined,  tihe 
country  over,  by  the  amendatory  act  of  1903.  Liabilities  of  this  character 
are  not  barred  by  a  discharged.  As  the  law  now  stands  no  liability  growing 
out  of  breach  of  moral  duty,  whether  in  connection  with  the  domestic  rela- 
tions or  otherwise,  save  breach  of  promise  of  marriage,  is  affected  by  the 
judgment  debtor's  dischai^. 

(10)  Other  wilful  and  malicious  injuries. —  It  is  well  settled  that, 
aside  from  the  liabilities  excepted  by  the  amendatory  act  of  1903,  obligations 


188.  Compare  In  re  Sullivan  (Ref.,  N. 
Y. ) ,  2  Am.  B.  R.  30,  with  In  re  Maples  ( D. 
C,  Mont.),  5  Am.  B.  R.  426,  105  Fed.  919. 

184.  In  re  McCauley  (D.  C,  N.  Y.),  4 
Am.  B.  R.  122,  101  Fed.  223;  Dialer  v.  Mc- 
Cauley, 7  Am.  B.  R.  138,  73  N.  Y.  Supp.  270, 
66  N.*  Y.  App.  Div.  42,  revg.  s.  c,  6  Am. 
B.  R.  491;  In  re  Sullivan  (Ref.,  N.  Y.),  2 
Am.  B.  R.  30. 

185.  In  re  Maples  (D.  C,  Mont.),  5  Am. 
B.  R.  426,  105  Fed.  919.  And  compare,  as 
disagreeing  with  the  New  York  rule.  In  re 
Freche  (D.  C,  N.'J.),  6  Am.  B.  R.  470,  109 
Fed.  620. 

186.  See  Eng.  Act  of  1883,  S  30   (1). 

137.  See  Eng.  Act  of  1890,  §  10. 

138.  Judgment  in  action  for  breach  of 
promise  where  seduction  is  alleged. —  In  the 
absence   of   a   showing  to  the   contrary,    a 


judgment  in  an  action  in  form  for  breach 
of  promise  to  marry,  wherein  seduction  is 
proven,  will  be  presumed  to  have  been 
awarded  for  the  seduction,  and  hence  is  not 
dischargeable  under  the  amendment  of  1903 
to  section  17a  (2)  of  the  Bankruptcy  Act, 
excepting  from  a  bankrupt's  discharge  lia- 
bility for  the  seduction  of  an  unmarried 
female.  In  re  Warth  (C.  C.  A.,  2d  dr.), 
29  Am.  B.  R.  210,  200  Fed.  408,  revg.  28 
Am.  B.  R.  41. 

189.  Compare  In  re  Tinker  (D.  C,  N.  Y.) , 
3  Am.  B.  R.  580,  99  Fed.  79. 

140.  Oolwell  V.  Tinker,  169  N.  Y.  531,  7 
Am.  B.  R.  334,  62  N.  E.  668,  58  L.  R.  A. 
766,  affg.  s.  c,  6  Am.  B.  R.  434.  This  caae 
was  affirmed  by  the  United  States  Supreme 
Court  in  193  U.  S.  473,  11  Am.  B.  R.  568. 
48  L.  Ed.  764.  I 


§  17-a  (3).] 


Drbts  Not  Sohkdulsd. 


441 


claimed  to  be  within  this  subdivision  most  be  (a)  both  wilful  and  malicious 
injuries  and  (b)  to  the  person  or  property  of  another.  ^*^  Such,  it  is  thought, 
would  be  a  slander  or  a  libel^  and  probably  a  malicious  prosecution  or  an 
assault,  and  the  cases  contra  under  former  laws  are  no  longer  controlling ;  ^^ 
but  a  liability  for  trespass  or  for  arrest  due  to  negligence,  even  if  after 
liquidation,  is  iK)t.  Each  case  will  depaid  on  its  own  facts.  However,  as 
this  subdivision  tends  to  impair  the  bankrupt's  remedy,  the  statute  being 
highly  r^nedial,  these  exceptions  should  be  so  construed  as  to  affect  that 
remedy  only  so  far  as  is  necessarily  required  by  its  express  terms. 

c.  Itebts  not  scheduled.-^  (1)  In  obnbral. —  There  is  a  notable  departure  in 
the  provisions  of  subdivision  3  of  this  section  from  the  weight  of  authority 
under  the  former  law.  Jurisdiction  of  the  creditor  now  depends,  ^t  on  the 
petition  and  the  adjudication/^  but  on  the  facts,  either  that  the  debt  was 
^*  duly  scheduled  in  time  for  proof  and  allowance,"  ^^  or,  if  not,  that  the 
"creditor  had  notice  or  actual  knowledge  of  the  proceedings  in  bankruptcy." 
The  cases  thus  far  are  uniform  in  interjwreting  the  words  of  this  subdivision 
to  mean  what  they  say.^"**  The  Supreme  Court  has  also  impliedly  sustained 
the  constitutionality  of  these  provisions.*^  ^ 

(2)  Name  awd  address  of  ckeditor. —  Extreme  exactness  must  be  used  in 
describing  the  creditor  by  name,  or  he  will  not  be  "  duly  scheduled ; "  "^  the 


141.  Compare  In  re  Tinker  (D.  C,  N.  Y.), 
3  Am.  B.  R.  580,  09  Fed.  79;  In  re  Sullivan 
(Ref.,  X.  Y.),  2  Am.  B.  R.  30. 

14S.  For  instance.  In  re  Simpson,  Fed. 
Cag.  12,879.    Sec  cases,  p.  — ,  ante. 

113.  Blade  T.  Blazo,  117  Mass.  17;  Piatt 
V.  Parker,  6  T.  &  C.  377;  Latnb  v.  Brown, 
Fed.  Cas.  8,011. 

141  Time  for  proof  and  aUowanoe. — 
Where  a  debtor  in  filing  his  schednles  in 
bankruptcy  omitted  therefrom  any  reference 
to  plaintiff's  claim  and  failed  to  schedule 
such  debt  at  all  until  within  four  days  of 
the  expiration  of  the  year  for  proving  claims, 
so  that  the  plaintiff  did  not  have  time  to 
hare  his  debt  proved  and  allowed,  such  debt 
was  not  duly  scheduled  "  in  time  for  proof 
and  allowance "  and  therefore  was  not  dis- 
charged. McCreery  &  Co.  v.  Brown  (Pa. 
Ct  of  Com.  PL),  61  Pa.  L.  J.  80,  29  Am. 
B.  R.  238. 

145.  Fider  v.  Mtnnheim,  81  K.  W.  2;  Col- 
lins V.  McWalters,  36  ^  Y.  Misc.  648,  6  Am. 
B.  R.  693,  72  N.  Y.  Supp.  203 ;  Tyrrel  v. 
Hammerstein,  33  N.  Y.  Misc.  505,  6  Am.  B. 
R.  430,  67  N.  Y.  Supp.  717;  In  re  Beerman 
(D.  C.,  Ga.),  7  Am.  B.  R.  431,  112  Fed. 
662;  Hayer  v.  Comstock  (Sup.  Ct.,  Iowa), 
115  Iowa  187,  7  Am.  B.  R.  493,  88  X.  W. 
3ol;  In  re  Monroe  (D.  C.,  Wash.),  7  Am. 
B.  K.  706,  114  Fed.  393;  Zimmerman  v. 
Ketchum  (Sup.  Ct.,  Kan.),  66  Kan.  98,  11 
Am.  B.  R.  190,  71  Pac.  264; 'Broadway  Trust 
Co.  V.  Manheim,  47  N.  Y.  Misc.  415,  14  Am. 
B.  R.  122,  95  N.  Y.  Supp.  93;  Custard  v. 
^Vigderaon  (f?up.  Ct..  Wis.),  130  Wis.  412, 
17  Am.  B.  R.  337,  110  X.  W.  263;  FinneU  v. 
Armoura  (Sup.  Ct.,  Utah),  39  Utah  316, 
26  Am.  B.  R.  802,  806,  117  Pac.  49. 


Jnds^ment     note     waiving     ezemptions.- 
vVhere  a  creditor  of  a  bankrupt^  holding 


a 


judgment  note  with  a  waiver  of  exemption, 
does  not  present  it  in  bankruptcy  proceed- 
ings, although  he  has  knowledge  of  such 
proceedings,  he  cannot  thereafter  enforce 
judgment  on  the  note.  Claster  v.  Soble,  22 
Pa.  Super.  Ct.  631,  10  Am.  B.  R.  446. 

The  purpose  of  this  subdivision  was  to 
remedy  a  defect  in  the  previous  bankruptcy 
act  by  which  a  debt  was  discharged,  even 
though  the  name  of  the  creditor  was  omitted 
from  th&  schedules,  provided  such  omission 
was  not  willful  nor  iraudulent,  even  though 
the  creditor  had  no  notice  nor  knowledge  of 
the  proceedings.  Broadway  Trust  Co.  v.  Man- 
heim, 47  X.  Y.  Misc.  415,  14  Am.  B.  R.  122, 
95  N.  Y.  Supp.  93;  Tyrrel  v.  Hammerstein, 
33  N.  Y.  Misc.  605,  6  Am.  B.  R.  430,  67  N. 
Y.  Supp.  717. 

146.  Hanover  Nat.  Bank  v.  Moyses,  186  U. 
S.  181,  8  Am.  B.  R.  1,  46.  L.  Ed.  1113. 

147.  See  p.  260,  ante. 

What  constitutes  "duly  scheduled."--The 
claim  of  a  creditor  named  "  Custard  "  is  not 
duly  scheduled  under  the  name  of  **  Cas- 
tard,'*  and  is  not  affected  by  the  bankrupt's 
discharge.  Custard  v.  Wigderson  (Sup.  Ct.. 
Wis.),  130  Wis.  412,  17  Am.  B.  R.  337,  110 
N.  W.  263.  Where  a  creditor's  address  in  the 
schedules  was  given  "Leader  Building,  5th 
avenue,  Pittsburgh,  Pa.,"  instead  of  "  Maeder 
Building,  5th  avenue,  Pittsburgh,  Pa.,**  which 
is  his  proper  address,  it  was  held  to  be  in- 
sufficient. Reed  v.  Dippell  (Ct.  of  Common 
Pleas,  Pa.),  61  Pa.  Dist.  126,  17  Am.  B.  R. 
371.  Where  the  schedule  gives  the  address  of 
creditors  as  "317  Main  street,  New  York 
city,"  there  is  no  presumption  that  notices  so 
addressed  reached  them  at  "317  Main  street, 
Cincinnati,  Ohio.**  Wertheimer  v.  Howard, 
47  X.  Y.  Misc.  145,  14  Am.  B.  R.  547,  93 
K.  Y.  Supp.  518.    Where  a  surviving  partner 
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schedule  of  the  residence  of  a  creditoi'  as  "  unknown/*  when  it  could  have  been 
ascertained  by  the  exercise  of  reasonable  diligence,  would  prevent  a  discharge 
of  the  debt.^*®  A  faihire  to  use  due  efforts  to  learn  the  street  number  of  a 
judgment  creditor,  will  deprive  the  petitioner  of  the  right. to  a, discharge  of 
such  judgment."®  The  act  itself  does  not  require,  the  street  number  to  be 
inserted.  The  cases  holding  this  essential  were  decided  under  bankruptcy 
rules  in  force  in  the  district  where  the  bankruptcy  occurs.  Both  as  to  the 
use  of  initials  and  the  omission  of  a  street  address  the  act  must  be  given  a 
general  construction,  as  in  the  light  of  the  fact  that  letters  directed  to  persons 
by.  their  initials  are  constantly,  properly  and  promptly  delivered  in  the 
largest  cities  of  the  country,  even  when  the  street  number  is  not  given.^*^  It 
is  clear  ^o  that  where  the  failure  to  schedule  the  actual  owner  of  the  debt 


is  correctly  described  in  the  schedules  as  the 
creditor,  and  had  actual  notice,  although  his 
residence  was  incorrectly  stated  in  the  sched' 
ules,  his  debt  will  be  discharged.  Kaufman 
V.  Schreier,  108  N.  Y.  App.  Div.  298,  17  Am. 
B.  R.  314,  96  N.  Y.  Supp.  729. 

In  Liesum  v.  Krauss,  36  N.  Y.  Misc.  376, 
71  N.  Y.  Supp.  1022,  the  creditor's  name 
was  Liesum,  but  -he  was  scheduled  as  Lies- 
man,  and  his  debt  was  held  not  discharged. 
See  also  Columbia  Bank  v.  Birkett,  9  Am. 
B.  R.  481,  174  N.  Y.  112;  affd.  suh  nam 
Birkett  v.  Columbia  Bank,  196  U.  S.  345,  12 
Am.  B.  R.  691,  in  which  case  the  bankrupts 
had  scheduled  a  debt  represented  by  their 
promissory  note  in  the  name  of  the  payee, 
when  thej'  knew  it  was  held  by  a  discoimt 
bank,  which  had  no  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings  prior  to 
the  bankrupt's  discharge;  it  was  held  that 
the  bank  was  not  bound  thereby  and  could 
recover  on  the  note  against  the  bankrupts. 

WTiere  a  bankrupt  in  his  schedule  of  cred- 
itors, in  scheduling  a  debt,  gave  as  the  name 
of  a  creditor,  "  C.  Ferger,"  instead  of 
"Charles  Ferger,"  and  his  residence  merely 
as  "Indianapolis,"  and  the  proof  showed 
that  the  information  furnished  in  the  sched- 
ules did  not  result  in  the  creditor's  receiv- 
ing notice  of  the  bankruptcy  proceedings, 
the  debt  was  not  duly  scheduled  so  as  to  be 
discharged.  Kreitlein  v.  Ferger  (Ind.  App. 
Ct.),  62  Ind.  App.  199,  28  Am.  B.  R.  908, 
97  N.  E.  819,  98  N.  E.  1006,  revd.  in  238  U. 
8.  21,  34  Am.  B.  R.  862,  69  L.  Ed.  1184, 
holding  that  the  failure  to  give  the  street 
address  was  not  fatal  to  the  validity  of  the 
schedules. 

As  to  failure  to  schedule  name  and  resi- 
dence of  receiver  of  corporation  appointed  in 
action  to  enforce  liability  of  stockholder, 
where  names  of  creditors  are  scheduled,  see 
Longfield  v.  Minnesota  Sav.  Bank,  95  Minn. 
54,  14  Am.  B.  R,  413,  103  N.  W.  706. 

The  use  of  ditto  marks  to  indicate  the 
residence  of  a  creditor  is  ineflfectual.  Haack 
V.  Theise,  51  N.  Y.  Misc.  3,  16  Am.  B.  R. 
699,  99  X.  Y.  Supp.  905.  The  listing  of 
the  name  of  a  creditor  by  an  initial  instead 
of  the  full  Christian  name  is  not  such  a 
defect  as  to  deprive  the  bankrupt  of  a  dis- 
charge of  the  debt.    Kreitlein  v.  Ferger,  238 


U.  S.  31,  34  Am.  B.  R.  862,  69  L.  Ed.  1184, 
revg.  62  Ind.  App.  199,  28  Am.  B.  R.  908,  97 
X.  E.  819. 

14S.  Schiller,  v.  Weinatein,  47  N.  Y.  Misc. 
622,  16  Am.  B.  R.  183,  94  N.  Y.  Supp.  763. 

Failure  to  state  that  address  was.  unknown. 
— A  debt  arising  on  a  promissory  note  is  not 
discharged  where  the  schedules  failed  to 
state  the  name  and  address  of  the  holder  of 
the  note  or  that  the  address  was  unknoiwn 
and  the  addresses  of  the  persons  who  were 
accommodated  aiid  the  place  where  the  debt 
was  contracted  and  whether  the  liability  was 
joint,  several  or  individual.  Hazard  Mfg. 
Co.  V.  Brown  (Ct.  of  Common  Pleas,  Pa.), 
26  Am.  B.  R.  903. 

Judgment  c^^ditor  scheduled  as  unknoiwn. 
—  Where  a  bankrupt  in  scheduling  a  judg- 
ment set  forth  the  residence  and  occupation 
of  the  judgment  creditors  as  "  Unknown  — 
California,"  though  he  had  actual  knowledge 
of  their  residence  and  post-office  address,  and 
the  judgment  creditors  did  not  learn  of  the 
bankruptcy  proceedings  until  long  after 
bankrupt's  discharge,  the  judgment  was  not 
properly  scheduled  bo  as  to  come  within  the 
terms  of  bankrupt's  discharge,  and  a  motion 
to  cancel  said  judgment  because  of  the  dis- 
charge should  be  denied.  Miller  v.  Ouasti 
226  U.  S.  170,  29  Am.  B.  R.  201,  67  L.  Ed. 
173,  affg.  203  X.  Y.  260,  26  Am.  B.  R.  797, 
96  N.  E.  416.  . 

149.  Cagliostro  v.  IndelU,  63  N.  Y.  Misc. 
44,  17  Am.  B.  R.  085;  102  N.  Y.  Supp.  918, 
holding  that  where  a  bankrupt  schedules  the 
residence  of  judgment  creditor  as  "  Mulberry 
street.  New  York  City,'*  and,  owing  to  failure 
to  give  the  street  number,  the  creditor,  who 
had  resided  in  one  house  in  said  street  for 
more  than  ten  years  last  past,  receives  no 
notice  of  the  bankruptcy  proceedings,  and 
denies  any  knowledge  thereof,  the  claim  will 
not  be  discharged. 

150.  Failure  to  give  street  and  number. — 
The  act  itself  does  not  require  the  street 
number  of  a  creditor  to  be  given,  and  an 
omission  tliereof  is  not  in  itself  sufficient  to 
withhold  the  privilege  of  discharge  in  re- 
spect to  the  creditor's  debt.  Kreitlein  v. 
Ferger,  238  U.  S.  31,  34  Am.  B.  R.  862,  in 
which  the  court  discusses  the  improper 
scheduling  in  debts  as  follows:   "There  are 
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was  intentional,  such  debt  will  not  be  diacbarged,^^^  but  not  if  there  was 
actual  notipe,"^ 

(3)  Notice  ob  knowledge;  proof. — ^A  written  notice  need  not  be  served 
upon  the  creditor,  but  actual  knowledge  is  sufficient,  and  facts  occurring  before 
or  after  the  commencement  of  the  pipceedings  are  competent  to  establish  such 
knowledge.^*^  "Actual  knowledge  of  the  proceedings  "  contemplated  by  this 
section  is  a  knowledge  in  time  to  avail  a  creditor  of  the  benefits  of  the 
law  —  in  time  to  give  him  an  equal  opportunity  with  other  creditors  —  not 
a  knowledge  that  may  come  so  late  as  to  deprive  him  of  participation  in  the 
administration  of  the  affairs  of  the  estate  or  to  deprive  him  of  dividends ;  ^^ 
and  it  haa  been  held  that  actual  knowledge  of  an  attorney  employed  to  collect 
a  judgment  against  the  bankrupt  is  sufficient.*^  Knowledge  obtained  from 
reading  the  newspapers  and  from  verbal  communication  has  been'  held  to  be 
sufficient.*^  Mere  casual  conversation  with  a  disinterested  party  in  which  a 
mortgagee  is  informed  that  the  mortgagor  has  gone  into  bankruptcy,  does  not 
constitute  notice  so  as  to  relieve  the  mortgagor  of  his  obligations  under  the 
mortgage,  where  it  appears  that  the  claim  was  not  scheduled.*^''  It  has  been 
held  that  the  burden  of  proof  is  upon  the  bankrupt  to  establish  the  fact  that 
the  debt  was  duly  scheduled  or  that  the  creditor  had  notice  or  actual  knowledge 
of  the  proceedings.**®     But  the  Supreme  Court  in  a  recent  case  has  stated 


only  a  few  instances,  under  the  Bankruptcy 
Act,  in  which  the  courts  have  had  occasion 
to  deal  with  the  subject,  or  to  construe  sec- 
tion 7(8), — requiring  claims  to  be  duly 
listed, —  in  connection  with  section  17,  which 
provides  that  a  discharge  shall  release  the 
debtor  from  all  provable  debts  ^  except  such 
as  •  *  ♦  (3)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  with 
the  name  of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or 
actual  knowledge  of  the  proceedings  in  bank- 
ruptcy   •    ♦     • »» 

''  It  has  been  held  that  a  claim  is  not  duly 
scheduled  if  the  name  of  the  creditor  is 
improperly  spelled,  Custard  v.  Wigderson, 
130  Wis.  416.  17  Am.  B,  R.  337,  110  N.  W. 
263,  10  Ann.  Cas.  740;  or  if  the  street  num- 
ber is  given,  but  the  name  of  the  city  of  his 
residence  is  omitted,  Troy  v.  Rudnick,  198 
Mass.  563,  85  N.  E.  177 ;  or  if  the  creditor 
is  listed  as  residing  in  one  city  when  he 
actually  lives  in  another,  Marshall  v.  £ng- 
liah-American  Loan  &  T.  Co.,  127  Ga.  376, 
56  S.  E.  449;  or  if  the  creditor's  name  is 
piven,  but  the  schedule  falsely  recites  *  Resi- 
dence unknown,'  Birkett  v.  Columbia  Bank, 
195  U.  S.  345.  12  Am.  B.  R.  691,  49  L.  Ed. 
231;  Miller  v.  Ouasti,  226  U.  S.  170,  29  Am. 
B.  R.  201,  57  L.  Ed.  173;  Parker  v.  Murphy, 
215  Mass.  72,  31  Am.  B.  R.  646,  102  N.  E. 
85.  These  decisions,  however,  were  based  on 
extrinsic  proof  and  on  a  finding  that,  as  a 
matter  of  fact,  the  name  was  misspelled,  or 
the  creditor's  residence  was  improperly 
listed,  or  that  the  bankrupt  knew  the  cred- 
itor's address  and  falsely  stated  that  the 
residence  was  *  unknown.'  None  of  them 
holds  that,  as  a  matter  of  law,  the  discharge 
was  rendered  inoperative  merely  because  the 
street  number  was  not  given  in  the 
schedule." 


161.  Columbia  Bank  v.  Birkett,  9  Am.  B. 
R.  481,  174  N.  Y.  112;  affd.  sub  nom.  Birkett 
v.  Columbia  Bank,  195  U.  S.  345,  12  Am.  B. 
R.  691,  49  L.  Ed.  231,  holding  that  where 
bankrupts  schedule  a  debt,  represented  by 
their  promissory  note,  in  the  Jiame  oi  their 
payee,  when  they  know  it  is  held  by  a  dis- 
count bank,  and  in  this  matter  deprive  the 
bank  of  notice  of  their  proceeding  in  bank- 
ruptcy, the  bank  may  subsequently  recover 
on  the  note. 

162.  Zimmerman  v..  Ketchum,  76  .Kan.  98, 
11  Am.  B.  R.  190,  71  Pac.  264. 

163.  Knapp  v.  Harold,  11  Am.  B.  R.  190  * 
note,  25  Ohio  C.  C.  Rep.  213;  New  England 
Advertising  Co.  v,  Lebson  (Pa.  Ct.  Com. 
Plead),  29  Am.  B.  R.  62,  holding  that  notice 
of  bankruptcy  proceedings  to  an  agent  of  the 
creditor  who  sought  to  collect  the  claim 
against  the  bankrupt  constitutes  sufficient 
knowledge. 

Service  of  process  or  personal  notice  is 
not  essential  to  the  binding  force  of  a  dis- 
charge. Hanover  Nat.  Bank  v.  Moyses,  186 
U.  S.  181,  8  Am.  B.  R.  1,  46  L.  Ed.  1113. 

154.  Birkett  v.  Columbia  Bank,  105  U.  S. 
345,  12  Am.  B.  R.  691,  49  L.  Ed.  231. 

156.  Keefauver  v.  Hevenor,  163  N.  Y.  App. 
Div.  531,  32  Am.  B.  R.  580,  148  N.  Y.  Supp. 
434. 

156.  Kaufman  v.  Scheier,  108  N.  Y.  App. 
Div.  298,  17  Am.  B.  R.  314,  95  N.  Y.  Supp. 
729;  Morrison  v.  Vaughan,  119  N.  Y.  App. 
Div.  184,  18  Am.  B.  R.  704,  104  N.  Y.  Supp. 
169. 

167.  WTieeler  v.  Newton,  168  N.  Y.  App. 
Div.  782,  35  Am.  B.  R.  25,  154  N.  Y.  Supp. 
431. 

158.  Weidenfeld  v.  Tillinghast,  54  Misc. 
90,  18  Am.  B.  R.  531,  104  X.  Y.  Supp.  712. 
See  Am.  Bankr.  Dig.  §  1116. 

Burden    of   proof. —  A    bankrupt    has    the 
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that  where  the  bankrupt  is  sued  on  a  debt  existing  at  the  time  of  filing  the 
petition,  the  introduction  of  the  order  of  discharge,  containing  a  recital  that 
the  bankrupt  has  been  discharged  from  all  provable  debts,  '^  excepting  such  as 
are  by  law  excepted  from  the  operation  of  a  discharge  in  bankruptcy,"  ^*® 
makes  out  a  prima  fucie  defense,  tiie  burden  being  then  oast  upon  the  plaintiff 
to  show  that,  because  of  the  nature  of  the  claim,  failure  to  give  notice  or  odier 
statutory  reason,  the  debt  sued  on  was  by  law  excepted  from  tiie  operation  of 
the  discharge.^®^ 

d.  Eidurf^iary  debts. —  ( 1 )  In  general. — ^The  language  of  the  present 
bankruptcy  acts  as  to  debts  created  while  acting  in  a  **  fiduciary  capacity ''  is 
not,  materially  different  from  that  of  the  act  of  1867,  and  the  same  rules  of 
construction  shotdd  be  applied/^  Manifestly  the  words  ^^  were  created  by 
his  fraud,  Embezzlement,  misappropriation,  or  defalcation  while  acting  as  an 
officer  or  in  any  fiduciary  capacity^'  refer  to  such  technical  trusts  as  were 
included  in  the  phrase  "  fiduciary  debts "  so  frequently  used  in  cases  under 
the  former  law,^®^  and  not  trusts  which  the  law  implies  from  the  contract ^^ 
Fraud  of  officers  or  of  persons  in  a  fiduciary  capacity  is  what  is  here  meant, 
and  not  the  ordinary  fraud  of  an  Ordinary  debtor  in  so  disposing  of  his  property 
as  to  hinder,    delay   or   defraud  his  creditors.^®*      The   distinction   between 


burden  of  proving  that  a  debt  was  duly 
scheduled  and  that  the  creditor  had  either 
statutory  or  other  actual  notice  of  the  bank- 
ruptcy proceedings,  and  if  there  is  no  evi- 
dence of  scheduling  the  debt,  and  the  cred- 
itor had  no  actual  notice  of  the  bankruptcy 
proceedings,  the  bankrupt  is  not  discharged. 
Bogart  V.  Cowboy  State  Bank  (Tex.  Civ. 
App.),  37  Am.  B.  R.  387,  182  S.  W.  678.    * 

159.  See  Official  Form  No.  59,  post. 

160.  Kreitlein  v.  Ferger,  238  U.  S.  21,  34 
Am.  B.  R.  862.  6»  L.  Ed.  1184,  It  may  be 
doi^ted  whether  the  court  in  this  case  in- 
tended to  lay  down  the  rule  that  where 
a  tschedule  omitted  the  creditor's  name, 
the  burden  rests  upon  the  plaintiff  to 
show  that  he  had  no  notice,  for  the 
court  says:  "The  authorities,  however, 
differ  as'  to  whether,  under  section  17 
(3),  the  burden  is  on  the  plaintiff  to  show 
that  he  had  no  notice,  or  on  the  bankrupt 
to  show  that  the  creditor  had  notice  in  time 
to  have  proved  his  claim  and  had  it  allowed. 
Steele  v.  Thalheimer,  74  Ark.  518,  86  S.  W. 
305 ;  Van  Norman  v.  Young,  228  111.  430,  81 
N.  E.  1060;  Ailing  v.  (Straka,  118  111.  App. 
184(2);  Hallagan  v.  DoweU,  139  N.  W. 
883;  Parker  v.  Murphy,  215  Miss.  72,  102 
N.  E.  85;  Wineman  v.  Fisher,  135  Mich. 
608,  98  N.  W.  404;  Laffoon  v.  Kemer,  138 
N.  C.  285,  50  S.  E.  654;  Fields  v.  Rust, 
36  Tex.  Civ.  App.  351,  82  S.  W.  331 ;  Bailey 
V.  Gleason,  76  Vt.  117,  118,  5'  Atl.  537; 
Custard  v.  Wigderson,  130  Wis.  414,  17  Am. 
B.  R.  337,  110  N.  W.  263.  10  Ann.  Cas.  740. 
In  view  of  the  scope  of  his  testimony  that 
he  did  not  know  of  the  bankruptcy,  it  is 
not  necessary  in  this  case  to  discuss  that 
mooted  point,  unless  it  must  be  held  that, 
because  of  the  failure  to  set  out  the  number 
of  Ferger's  house  in  Indianapolis,  his  claim 
was  not  duly  scheduled." 


161.  Leslie  v.  Shaw,  122  X.  Y.  App.  Div. 
99,  19  Am.  B.  R.  866,  106  N.  Y.  Supp:  1,012. 

leS.  Bracken  v.  Miller  (C.  C,  Me.),  5  Am. 
B.  R.  23,  104  Fed.  622;  First  Nat.  Bank  r. 
Bamforth  (Vt.  Sup.  Ct.),  37  Am.  B.  R.  316, 
96  Atl.  600. 

The  words  "fraud,"  "embezzlement"  and 
"  misappropriation "  have  been  held  not  to 
refer,  to  the  individual  debtor  referred  to  in 
subdivision  (2)  of  this  section.  In  re  Bullis, 
68  N.  Y.  App.  Div.  508,  7  Am.  B.  R.  238,  78 
N.  Y.  Supp.  1047. 

168.  Bracken  v.  Milner  (C.  C,  Mo.),  5  Am. 

B.  R.  23,  104  Fed.  522. 

164.  Morse  v.  Kaufman  (Sup.  Ct.,  Va.), 
4  Va.  Sup.  Ct.  172,  7  Am.  B.  R.  549; 
Reeves  v.  McCracken  (N.  J.  Eq.),  69 
N.  J.  Eq.  203,  13  Am.  B.  R.  680,  60  AU. 
332,  where  it  wus  held  only  technical  trusts 
were  within  the  section,  and  it  had  no  ap- 
plication to  an  alleged  fraudulent  transfer; 
Barrett  v.  Prince  (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  64,  143  Fed.  302,  holding  that 
where  it  is  allied  that  the  bankrupt  had 
embezzled  and  fraudulently  converted  to 
his  own  use  certain  goods  and  chattels,  but 
set  forth  no  facts  constituting  fiduciary  re- 
lationship or  disclosing  fraud,  embezzlement, 
misappropriation  or  defalcation,  the  bank- 
rupt 18  entitled  to  a  discharge;  Matter  of 
Adler  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R,  414. 
144    Fed.    695;    Matter   of   Floyd    (Ref.,    D. 

C,  N.  Y.),  15  Am.  B.  R.  277. 

Setting  aside  sale  as  fraudulent. —  The 
mere  fact  that  incidentally  to  the  collection 
of  a  debt  a  sale  of  property  is  set  aside  as 
fraudulent  does  not  make  the  debt  one  cre- 
ated by  fraud,  nor  prevent  its  being  released 
bv  a  discharge.  In  re  Blumberg  (D.  C., 
fenn.),  1  Am.  B.  R.  633,  133  Fed,  845, 
revg.  1  Am.  B.  R.  627. 
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mere  frauds  in  fact  and  wrongs  committed  by  private  or  public  trustees  was 
not  ao  clearly  indicated  in  the  former  law.  Subdivision  2,  with  the  limita- 
tions already  indicated,  now  has  to  do  with  the  one;  subdivision  4  with  the 
other.  -The  words  used  in  the  act  of  1841,  '"  debts  contracted  in  consequence 
of  a  defalcation  as  a  public  oiBoer  or  executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  fiduciary  capacity  "  are  very  similar  to  and 
illuminate  those  in  tiie  present  law. 

(2)    CONSTBUCTION  OP  WOBDS    "  WHILE  ACTING  AS  AN   OFFIGEB  OB  IN  ANY 

FiDuciABY  CAPACITY." —  Some  difficulty  formerly  existed  as  to  the  construc- 
tion of  the  qualifying  words  "  while  acting  as  an  officer  or  in  any  fiduciary 
capacity."  It  was  held  in  a  number  of  cases  that  such  words  only  applied  to 
a  "  defalcation,"  and  did  not  limit  "  fraud,"  so  that  under  this  subdivision 
any  debt  created  by  fraud  could  not  be  discharged.^*^  But  the  Supreme  Court 
in  the  case  of  Crawford  v.  Burke, *^  has  established  a  contrary  doctrine,  and 
the  true  interpretation  is  that  such  words  qualify  and  limit  each  of  the  words 
"  fraud,"  "  embezzlesnent "  and  "  misappropriation,"  as  well  as  the  word 
"defalcation.""" 

(3)  Who  abe  fiduciaby  debtobs. —  Manifestly  only  public  officers  and 
trustees ;  and  not,  as  we  have  already  seen,  agents,  factors,  eommissionmen, 
and  the  like.**^      A  naked  bailee  of  money  under  an  express  agreement  to 


166.  In  re  Butts  (D.  C,  N.  Y.),  10  Am. 
B.  R,  16,  120  Fed.  960;  In  re  WoUock  (D.  C, 
111.),  9  Am.  B.  R.  6S6,  120  Fed.  516;  Frey 
▼.  Torrey,  70  N.  Y.  App.  Div.  166,  8  Am. 
B.  R.  196,  76  N.  Y.  Supp.  40,  affd.  175  N.  Y. 
501. 

166.  195  U.  S.  176,  12  Am.  B.  R.  659,  49 
L.  Ed.  147. 

167.  The  limitation  of  the  application  of 
this  subdivision  to  fra\id,  embezzlement,  mis- 
appropriation, or  defalcation  of  the  bankrupt 
wMle  acting  as  an  officer  or  in  any  fiduciary 
capacity  is  not  according  to  the  decision 
in  some  jurisdictions.  For  instance,  in  the 
case  of  Crawford  v.  Burke,  201  111.  5S1,  11 
Am.  B-  R.  15,  66  N.  E.  833,  it  was  held 
that  the  exception  contained  in  the  fourth 
subdivision  applied  to  debts  fraudulently  cre- 
ated where  no  judgment  had  been  obtained, 
or  to  those  created  by  the  embezzlement  of 
the  bankrupt  regardless  of  the  fact  that  he 
was  not  acting  as  an  officer  or  in  a  fiduciary 
capacity.  This  ease  has  been  reversed  by  the 
Supreme  Court  of  the  United  States,  reported 
195  U.  S.  176,  12  Am.  B.  R.  659,  49  L  Ed. 
147.  In  the  case  of  Watertown  Carriage  Co. 
y.  HaU,  176  N.  Y.  313,  11  Am.  B.  R.  15, 
it  was  held  that  a  complaint  alleging  that 
the  defendant  wrongfully  and  fraudulently 
embezzled  and  misappropriated  the  plaintiff's 
money  stated  a  cause  of  action  to  which  the 
discharge  of  the  defendant  in  ^bankruptcy 
was  no  defense;  the  court  cited  in  support 
of  its  contention  the  case  of  Crawford  v. 
Burke,  201  IlL  581,  11  Am.  B.  R.  15,  66  N.  E. 
833.  In  the  case  of  Frey  v.  Torrey,  79  N.  Y. 
App.  Div.  166,  8  Am.  B.  R.  196,  75  N.  Y. 
Supp.  40;  affcL  on  opinion  below,  175  N.Y. 
501.  it  was  held  that  the  words  *^  While 
acting  as  an  officer  or  in  any  fiduciary  ca- 
pacity," do  not  qualify  the  words  "fraud,** 


"  embezzlement,*'  and  "  misappropriation," 
but  only  the  word  "  defalcation."  This  case 
was  in  effect  overruled  by  Crawford  v.  Burke, 
105  U.  S.  176,  12  Am.  B.  R.  659,  49  L.  Ed. 
147,  which  held  that  such  words  qualified 
"  fraud,"  -  **  embezzlement "  and  "  misappro- 
priation," as  well  as  "defalcation."  Tindle 
V.  Birkett,  183  N.  Y.  267,  15  Am.  B.  R.  179, 
flffd.  205  V.  S.  183,  18  Am.  B.  R.  121,  51 
L.  Ed.  762;  First  Nat.  Bank  v.  Bamforth 
(Vt.  Sup.  Ct.),  37  Am.  B.  R.  315,  96  Atl. 
600. 

The  words  "  embezzlement "  or  "  misap- 
propriation "  jnay  not  be  construed  Inde- 
pendently of  "  in  a  fiduciary  capacity."  in 
re  Enni's  &  Stoppani  (D.  C.,*  N.  Y.),  22  Am. 
B.  R.  679,  171  Fed.  755. 

The  word  "defalcation"  is  broader  than 
"embezzlement"  or  "misappropriation,"  and 
neither  class  of  debts  so  created  should  be 
construed  out  of  the  section.  In  re  Butts 
(D.  C,  N.  Y.),  10  Am.  B.  R.  16,  120  Fed. 
960. 

Fiduciary  capacity. —  An  indebtedness  of  a 
bankrupt  arising  from  the  embezzlement  or 
misappropriation  of  the  funds  of  a  national 
bank,  while  he  was  an  officer  thereof,  is  in- 
curred in  a  "  fiduciary  capacity."  Harper  v. 
Rankin  (C.  C.  A.,  4th  Cir.),  15  Abi.  B.  R. 
608,  141  Fed.  626,  affg.  13  Am.  B.  R.  430, 
133  Fed.  970.  In  Hvde  &  "Sons  v.  Lesser, 
95  N.  Y.  App.  Div.  320,  12  Am.  B.  R.  659 
(note),  87  K.  Y.  Supp.  878,  it  was  held  that 
a  discharge  is  not  a  release  from  liability 
for  fraud,  though  such  fraud  was  not  perpe- 
trated while  acting  as  an  officer  or  in  any 
fiduciary  capacity. 

168.  See  p.  444,  ante.  And  compare  Chap- 
man V.  Forsvth,  2  How.  202;  Hennequin  v. 
Clews,.  Ill  U.  S.  676,  28  L.  Ed.  565;  In  re 
Brown,  Fed  Cas.  1,979;  In  re  Basch  (D.  C, 
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keep  safely  and  pay  over  on  request  is  not  acting  in  a  "  fiduciary  capacity."  ^^ 
But  the  refusal  of  a  factor,  upon  grounds  not  legally  tenable,  to  return  unsold 
goods  after  demand,  renders  his  liability  therefor  a  debt  created  by  his  fraud, 
embezzlement  or  misappropriation  while  acting  in  a  fiduciary  capacity. *^^ 
Although  it  may  not  be  entirely  free  from  doubt,  the  term  "  officer  ^-  has  been 
held  to  mean  officers  of  private  corporations  and  to  be  of  broader  application 
than  the  words  "  public  officer  "  as  usedrti  the  act  of  1867."^  An  officer  of  a 
corporation  is  an  "  officer  "  within  the  meaning  of  this  provision,^''*  but  the 
managing  partner  of  a  firm  of  two  members  is'  not.^"  It  is  thought,  the 
word  "  misappropriation "  means  little  more  than  its  companion  word 
"  embezzlement."     The  term  "  fraud     ...     in  any  fiduciary  capacity  " 


N.  Y.),  3  Am.  B.  R.  235,  97  Fed.  761;  In  re 
Bullis,  68  N.  Y.  App.  Div.  508,  7  Am.  B.  R. 
238,  73  N  Y.  Supp.  1047. 

''A  factor  or  agent  who  sells  the  goods 
of  his  principal  and  fails  to  pay  over  the 
money  collected  is  not  guilty  of  misappro- 
priation, while  acting  in  a  fiduciary  capacity, 
within  the  meaning  of  the  Bankruptcy  Act." 
In  re  Adler  (C.  C.  A.,  2d  Cir.),  18  Am.  B. 
R.  240,  162  Fed.  422;  In  re  Ennis  &  Stop- 
panl  (D.  C,  N.  Y.),  22  Am.  B.  R.  679,  171 
Fed.  755;  Keefauver  v.  Hevenor,  163  N.  Y. 
App.  Div.  581,  32  Am.  B.  R.  580,  148  N.  Y. 
Supp.  434   (citing  text).. 

The  term  **  fiduciary  "  has  been  held  by  the 
United  iStates  Supreme  Court,  as  well  as 
other  courts,  to  apply  to  what  may  be  under- 
stood as  technical  or  express,  rather  than 
implied,  trusts,  and  as  excluding  from  such 
interpretation  frauds  by  commissionmen, 
brokers,  agents,  etc.  Gee  v.  Gee,  84  Minn. 
384,  7  Am.  B.  R.  500,  87  N.  W.  1116. 

Failure  to  pay  over  proceeds  of  sale. — 
WTiere  bankrupts  pledged  as  security  for 
loans  certain  accounts  for  merchandise  sold, 
under  an  agreement  to  hold  in  trust  for  the 

Sledgees  any  returned  merchandise  or  to 
eliver  the  same  to  the  pledgees  who  were 
to  be  considered  as  having  sole  title  thereto, 
unless  bankrupts  should  pay  the  pledgees 
for  the  goods  or  resell  them  and  pay  over 
the  proceeds,  a  claim  based  upon  the  failure 
of  bankrupts  to  pay  over  the  proceeds  of  the 
sale  of  certain  returned  merchandise  is  dis- 
chargeable under  section  17,  the  liability  not 
being  one  created  while  acting  in  a  '^fiduciary 
capacity"  nor  constituting  a  willful  injury 
to  property  within  the  meaning  of  said  sec- 
tion. In  re  Toklas  Bros.  (D.  €.,  K.  Y.), 
29  Am.  B.  R.  709,  201  Fed.  377. 

169.  iJewis  V.  Shaw,  122  N.  Y.  App.  Div. 
966^  19  Am.  B.  R.  866,  106  N.  Y.  Supp.  1012. 
Deposit  of  check  for  purchase  of  stock. — 
Where  one  deposited  a  check  for  a  sum  of 
money  with  bankers  and  brokers  with  an 
order  to  purchase  certain  stock,  but  counter- 
manded the  order  before  the  stock  w^as  bought 
and  demanded  the  return  of  the  money,  which 
was  not  returned,  the  bankers  and  brokers 
did  not  contract  with  the  defendant  while 
acting  in  a  "fiduciary  capacity,"  within  the 
meaning  of  section  17  of  the  bankruptcy  act. 
Clarke  v.  Milliken    (App.  Term,  N.  Y.),  70 


N.  Y.  Misc.  492,  25  Am.  B.  R.  680,  127  N.  Y. 
Supp.  339. 

170.  Mathieu  v.  Goldberg  { C.  C,  N.  Y. ) . 
19  Am.  B.  R.  191,  156  Fed.  541. 

171.  Harper  v.  Rankin  (C.  C  A.,  4th  Cir.), 
15  Am.  B.  R.  608,  141  Fed.  626,  72  C.  C.  A. 
320,  followed  in  In  re  Gulick  ( D.  €.,  N.  Y. ) , 
26  Am.  B.  R.  362,  190  Fed.  52.  See  Matter  of 
Wenman  (D.  X!.,  N.  Y.),  16  Am.  B.  R.  690, 
153  Fed.  910;  holding  that  there  may  be 
some  doubt  as  to  whether  the  term  "  officer  " 
applies  to  any  officer,  including  an  officer 
of  a  corporation. 

Meaning  of  word  "ofltor." — In  the  case 
of  In  re  Harper  (D.  C,  Va.),  13  Am.  B.  H. 
430.  133  Fed.  970,  the  court  said:  "While 
the  question  has  not,  so  far  as  I  am  advised, 
been  decided,  it  seems  to  me  that  the  change 
in  phraseology  from  'public  officer'  to 
'officer'  shows  an  intent  to  change  the 
meaning  of  the  law  in  this  respect.  For 
authority  in  supporting  this  view,  we  need 
go  no  further  back  than  to  the  language  so 
recently  used  by  the  ^preme  Court  in  the 
case  of  Crawford  v.  Burke  r'  Our  own  view, 
however,  is  that  a  change  in  phraseology  cre- 
ates a  presumption  of  a  change  in  intent,  and 
the  Congress  would  not  have  used  such  differ- 
ent language  in  section  17  from  that  used  in 
section  33  of  the  Act  of  March  2,  1867,  c.  14, 
Stat.  533,  without  thereby  intending  a  change 
of  meaning.  The  substitution  of  the  word 
'officer'  for  the  phrase  'public  officer*  can- 
not properly  be' considered  intentional.  The 
exact  phraseology  of  such  legislation  is  of 
too  great  importance  to  justify  such  a  pre- 
sumption. The  change  of  language,  there- 
fore, evidenced  some  change  of  meaning,  and 
I  have  been  unable  to  ascribe  to  it  any  other 
change  of  meaning  than  to  include  officers  of 
private  corporations.  The  word  'officer'  is 
clearly  of  broader  meaning  than  the  words 
'  public  officer.'  That  a  director  and  vice- 
president  of  a  private  corporation,  such  as 
a  national  banking  association,  is  an  '  officer  ' 
of  such  corporation,  not  only  in  popular  lan- 
guage, but  in  the  language  of  ahnost  count- 
less judicial  decisions  and  law  text  books, 
and  the  acts  of  Congress  will  not  be  dis- 
puted." 

172.  In  re  Gulick  (D.  C,  N".  Y.),  26  Am. 
B.  R.  362,  190  Fed.   52. 

173.  Martin  v.  "Starrett,  97  Nebr.  653,  34 
Am.  B.  R.  220,  151  N.  W.  164. 
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clearly  refers  to  wrongs  committed  by  such  private  trustees  as  attomeys,^^^ 
executors,"^  guardians, ^^®  and  trustees  in  general.^*"  The  debt^  however, 
should  be  due  from  the  trustee,  executor,  administrator,  or  guardian  in  his 
official  capacity. ^^®  It  has  been  held  that  the  ^'  fiduciary  capacity "  here 
referred  to  relates  to  that  of  a  trustee  of  an  express  trust. ^''^  It  relates  to  a 
technical  trust,  only,  and  has  no  reference  to  an  implied  trust. ^*^  In  order 
to  bring  a  debt  within  tBi's  exception  the  fiduciary  relation  must  have  existed 
previously  to  or  independently  of  the  particular  transaction  from  which  the 
debt  arises ;  ^^  it  does  not  embrace  debts  arising  out  of  a  particular  trans- 
action conducted  by  an  agent/^  When  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners  the  survivor  becomes  a  trustee  and  holds  the 
partnership  moneys  in  a  "  fiduciary  capacity  "  for  the  representatives  of  the 
deceased.^®     But  it  is  well  settled  that  the  sureties  on  the  bo^ds  of  such 


174.  Flanagan  v.  Pearson,  42  Tex.  1 ;  Heff- 
ner  v.  Jayne,  39  Ind.  463;  White  v.  Piatt, 
5  Den.  (N.  Y.),  274.  Contra:  Wolcott  v. 
Hodge,  81  Maas.  547. 

175.  Crisfield  y.  State,  55  Md.  192;  Lara- 
more  V.  McKenzie,  60  Ga.  532.  And  compare 
AmoBkeng  Mfg.  €o.  y.  Barnes,  49  N.  R,  312; 
Brown  v.  Hannagan  (Sup.  Jud.  Ot.,  Mass.), 
210  Mass.  246,  27  Am.  B.  R.  294,  96  N.  E. 
714. 

176.  Oarlin  y.  Carlin,  8  BusK  (Ky.)  141; 
Halliburton  v.  Carter,  55  Mo.  435;.  Simpson 
V.  Simpson,  80  N.  C.  332;  In  re  Maybin,  Fed. 
Cas.  9  337. 

m.Flagg  V.  Ely,  1  Edm.  Sel.  Cas.  206; 
Pinkfifton  v.  Brewster,  14  Ala.  315;  Kingsland 
V.  Spalding,  3  Barb.  Cl^.  (N.  Y.)  341. 

178.  Coleman  v.  Davis,  45  Ga.  489 ;  Mad- 
ison T.  Donkle,  114  Ind.  262,  16  N.  E.  593;. 
Amoskeag  Mfg.  Co.  v.  Barnes,  49  N.  H.  312. 

179.  Matter  of  Wenman  (D.  C,  K.  Y.), 
18  Am.  B.  R.  690,  153  Fed.  910,  in  which 
Holt,  District  Judge,  says:  "  The  authorities 
establish  that  the  phrase  '  while  acting  as  an 
officer  or  in  any  nduciary  capacity*  qualify 
all  the  preceding  words  *  fraud,  embezzle- 
ment, misappropriation  or  defalcation,'  and 
do  not  simply  refer  to  the  last  word  *  defal- 
cation,* and  -that  the  *  fiduciary  capacity ' 
referred  to  in  this  section  relates  to  that  of 
a  trustee  of  an  express  trust." 

Agent  to  collect  funds. —  A  discharge  in 
Imnkruptcy  does  not  release  an  agent  from 
liability  to  account  for  moneys  collected 
tipon  certain  notes  and  mt)rtgage8  entrusted 
to  him  in  a  fiduciary  capacity  for  collection. 
Williams  v.  Virginia-Carolina  Chemical  Co. 
(Ala.  Sup.  Ct.),  182  Ala.  413,  31  Am.  B.  R. 
64.  62  So.  756. 

But  see  American  Agri.  Chemical  Co.  v. 
Berry  (Me.  Sup.  Ct.),  110  Me.  528,  31  Am. 
B.  R.  142,  87  Atl.  218,  holding  that  where  a 
bankrupt  has  ffdled  to  pay  or  account  for 
fertilizer  shipped  to  him  for  sale  under  a 
contract  providing  that  he  would  hold  the 
proceeds  of  sales  and  goods  remaining  unsold 
"in  trust"  and  separate  for  the  settlement 
of  his  account,  his  liability  is  not  created 
"in  a  fiduciary  capacity**  so  as  to  be  ex- 
cepted from  his  discharge. 


180.  First  National  Bank  v.  Bamforth  (Vt. 
Sup.  Ct.),  37  Am.  B.  R.  315,  96  Atl.  600. 

The  tefm  ''fiduciary  capacity/'  as  used  in 
the  bankruptcy  act,  applies  .to  technical 
trusts,  and  not  to  those  arising  by  implica- 
tion of  law  from  the  contract  of  parties. 
Martin  v.  Starrett,  97  Nebr.  653,  34  Am. 
B.  R.  220,  151  N.  W.  154. 

181.  F'mt  Xat.  Bank  v.  Bamforth  (Vt. 
Sup.  Ct.),  37  Am.  B.  R.  315,  96  Atl.  600, 
citing  Crpnan  y.  Cotting,  104  Mass.  245, 
6  Am.  Rep.  232;  Bryant  y.  Kinyon,  127 
Mich.  152,  86  N.  W.  531,  53  L.  R. 
A.  801;  Henniquin  v.  Clews,  77  N.  Y.  427, 
33  Am.  Rep.  641 ;  Goodman  v.  Hermah,  172 
Mo.  344,  72  S.  W.  546,  60  L.  R.  A.  885; 
Bracken  y.  Milner  (C.  C,  Mo.),  5  Am.  B.  R. 
23,  104  Fed.  522;  American  Agri.  Chemical 
Co.  y.  Berry,  110  Me.  528,  31  Am.  B.  R.  142, 
87  Atl.  218,  45  L.  R.  A.  (N.  6.)  1106,  Ann. 
Cas.  1915A.  1293;  Hammond  «&  Burt  y. 
Noble,  57  Vt.  193;  Upshur  y.  Briscoe,  138 
U.  S.  365,  11  Sup.  Ct.  313,  34  L.  Ed.  931. 

182.  Mere  agency  insufficient  to  show 
fiduciary  relation. —  An  agent  intrusted  by 
his  principal  with  beer  to  deliver  to  laborers 
under  his  supervision,  and,  after  deducting 
the  purchase  price  thereof  from  their  wages, 
to  turn  the  same  over  to  such  principal,  does 
not  act  in  a  "  fiduciary  capacity  **  so  as  to 
except  from  his  discharge  in  bankruptcy  a 
claim  for  money  so  collected  by  him  and  con- 
verted to  his  own  use.  In  re  Camelo  (D.  C, 
N.  Y.),  28  Am.  B.  R.  353,  195  Fed.  632; 
Knott  V.  Putnam  (D.  C,  Vt.),  6  Am.  B.  R. 
80,  107  Fed.  907;  Bryant  y.  Kenvon,  127 
Mich.  152,  6  Am.  B.  R.  237,  86  N.*  W.  531, 
53  L.  R.  A,  801.  "In  all  cases  of  agency 
there  is  trust  and  confidence  reposed,  as  in- 
deed there  is  in  all  sales  on  credit;  but  the 
bankruptcy  law  refers  to  those  technical 
trusts  such  as  grow  out  of  the  relation  of 
executor,  administrator,  guardian,  trustee 
and  the  like."  Judge  Ray  in  In  re  Camelo 
(D.  C,  N.  Y.),  28  Am.  B.  R.  353,  195  Fed. 
632.  See  opinion  in  Upshur  v.  Briscoe,  138 
U.  S.  375,  376,  11  Sup.  Ct.  313,  34  L.  Ed. 
931. 

183.  Ilaggertv  v.  Badkin  (C.  Ch.,  N.  J.), 
72  N.  J.  Eq.  473,  18  Am.  B.  R.  302,  66  Atl. 
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trustees  are  not  bound  to  a  fiduciary  obligation^  and  a  discharge  of  the  sijirety 
will  be  an  available  bar.^®*  On  the  other  hand,  partners^  and  bankera,^^ 
like  agents,  factors,^®^  and  commissionmen,  do  not  usually  act  in  a  fiduciary 
capacity.  After  a  discharge  in  bankruptcy  the  burden  of  proving  that  the 
debt  was  created  by  fraud,  or  by  one  acting  in  a  fiduciary  capacity,  is  on  the 
plaintiff.^®^ 

IV.    PLEADING  DISCHARGE. 

a.  In  general. —  This  subject  is  discussed  elsewhere.^^  A  discharge  being 
only  available  in  bar,  it  must  be  regularly  pleaded.^*®  Under  the  former 
law,  the  method  was  prescribed.  ^^^  Now,  though  there  is  no  certificate,  any 
form  of  plea  corresponding  to  the  practice  of  the  court  in  which  it  is  entered 
will  be  sufficient.  A  certified  copy  of  the  order  of  discharge  or  confirming 
the  composition,  with  brief  allegations  identifying  it  and  fixing  the  time,  is 
the  usual  method.  ^^  A  reply  or  replication  to  an  answer  setting  up  a  dis- 
charge, as  that  the  debt  sued  on  is  for  fraud,  is  not  necessary  in  uie  code 
States;  proof  of  that  fact  may  be  made  without  such  a  plea.^^  It  must 
appear  that  the  liability  pleaded  against  existed  at  the  time  of  the  bank- 
ruptcy.    A  discharge  can  only  be  pleaded  by  the  bankrupt  or  his  privies 

in  title.^^ 

b.  As  dependent  on  time. —  If  the  suit  is  pending  at  the  time  of  .bankruptcy, 
it  may  be  stayed  until  the  discharge  is  granted.^®*  If  not  stayed  and  a  judg- 
ment is  entered  before  discharge,  Qie  discharge  may  be  availed  of  as  a  bar  to 
further  remedies  on  the  judgment.^^    The  same  is  true  if  the  action  is  b^un 


42,  holding  that,  where  complainant's  intes- 
tate, immediately  after  having  deposited  with 
defendant  the  sum  of  $600,  as  and  for  his 
share  of  the  capital  of  a  proposed  partner- 
sliip  between  them,  was  taken  ill  and  died 
within  a  few  days,  and  pending  his  sickness 
defendant  deposited  the  money  to  his  own 
credit  in  the  bank  and,  after  the  death  of  the 
intestate,  converted  the  money  to  his  own 
use,  the  defendant  held  the  money  in  a 
"  fiduciary  capacity." 

184.  Ex  parte  Taylor,  Fed.  Cas.  13,773; 
U.  S.  V.  Throckmorton,  Fed.  €as.  16,516; 
Steele  v.  Graves,  68  Ala.  21 ;  Rfeitz  v.  People, 
72  111.  435;  Fowler  v.  Kendall,  44.  Me.  448; 
McMinn  v.  Allen,  67  N.  C.  131. 

185.  Pierce  v.  Shippee,  QO  111.  371;  HiU  v. 
Sheibley,  68  Ga.  656. 

The  implied  trust  relation  existing  be- 
tween partners,  under  which  their  liabilities 
to  each  other  must  be  determined,  does  not 
bring  their  affairs  within  the  definition  of 
the  excepted  term,  "  fiduciary."  Gee  v.  Gee, 
84  Minn.  384,  7  Am.  B.  R.  500.  The  words 
"  fiduciary  capacity "  as  used  in  this  sub- 
division refer  to  technical  or  express  trusts, 
and  exclude  the  relationship  of  agents,  brok- 
ers and  partners  to  funds  held  generally  by 
them  in  such  capacities.  Karger  v.  Orth 
(Sup.  Ct.,  Minn.),  116  Minn.  124,  27  Am. 
B.  R.  212,  133  N.  W.  471. 

186.  Shaw  V.  Vaughan,  52  Mich.  405 ;  Max- 
well V.  Evans,  90  Ind.  596. 

187.  In  re  Butts  (D.  C,  N.  Y.),  10  Am. 
B.  R.  16,  120  Fed.  966;  Harrington  &  Good- 
man V.  Herman  (Mo.  Sup.),  172  Mo.  344, 
72  S.  W..  546. 


188.  iSherwood  v.  Mitchell,  4  Den.  436. 

189.  See  discuBsion  under  Section  Four- 
teen, ante. 

isio.  For  general  remedies  under  a  dis- 
charge under  present  law,  see  Bank  of  Com- 
merce V.  Elliott  (Sup.  Ct.,  Wis.),  lOd  Wis. 
648,  6  Am.  B.  R.  409,  85  N.  W.  417,  and 
compare  Collins  v.  McWalters,  35  N.  Y.  Misc. 
648,  6  Am.  B.  R.  593,  72  N.  Y.  ^pp.  203, 
(citing  Collier  on  Bankruptcy  (3d  £d.),  p. 
198).  See  also  Dimock  y.  Revere  Copper 
Co.,  117  U.  S.  559,  29  L.  Ed.  994;  Homer  v. 
Spellman,  78  111.  <e06,  410;  In  re  Wesson, 
88  Fed.  855;  First  Nat'l  Bank  v.  Cootes 
(Sup.  Ct.,  W.  Va.),  74  W.  Va.  112,  32  Am. 
B.  R.  361,  81  S.  £.  844,  citing  Collier  on 
Bankruptcy   (8th  Ed.),  294. 

191.  See  Act  of  1867,  §  34,  R.  S.,  §  5,119. 

192.  Bryant  v.  Kingston,  86  N.  W.  631; 
Morse  v.  Cloyes,  11  Barb.  (N.  Y.)  100;  Stoll 
V.  Wilson,  38  N.  J.  198.  For  effect  of  order 
as  evidence,  see  §  21 -f,  past, 

193.  ArgaU  v.  Jacobs,  87  N.  Y.  110;  but 
is  otherwise  in  the  common-law  States,  Cut- 
ter V.  Folsom,  17  N.  H.  139. 

194.  Upshur  v.  Briscoe,  138  U.  S.  366,  34 
L.  Ed.  931 ;  Fleitas  v.  Richardson,  147  U.  S. 
550,  37  L.  Ed.  276.  See  also  Baer  v.  Qrell 
(Mun.  Ct.,  N.  Y.),  6  Am.  B.  R.  428. 

195.  See  p.  289,  ante. 

198.  Wolf  V.  Stix,  99  U.  S.  1,  25  L.  Ed. 
309;  Hill  V.  Harding,  130  U.  S.  699.  32  L. 
Ed.   1083. 

Stay  of  further  proceedings  under  judg- 
ment.—  A  judgment  recovered  against  a 
bankrupt  after  proceedings  in  bankruptcy 
and  before  his  discharge  is  annulled  thereby. 
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after  the  bankruptcy.  If  the  suit  is  commenced  after  the  dischai*ge,  a  stay 
cannot  be  granted,  and  the  discharge  itself  must  be  pleaded. ^^  Where,  how- 
ever, the  cause  is  on  appeal  when  the  discharge  becomes  available,  it  usually 
will  not  act  as  a  bar,  though  this  depends  on  the  practice  and  law  of  each 
State. ^*  The  usual  method  of  pleading  where  the  discharge  was  not  avail- 
able in  time  is  by  motion  to  open  defaxdt  and  for  leave  to  interpose  a  plea  in 
bar  by  answer  original  or  supplemental.^®®  Such  an  application  is  addressed 
to  the  discretion  of  the  court  and  may  be  denied,  if  there  has  been  a  long 
delay  in  making  it,*^  or  on  jurisdictional  grounds.  It  will  not  be  granted 
where  the  judgment  antedates  the  bankruptcy  and  then  resulted  in  a  vested 
lien.«>^ 

V.    REVIVAL  OF  DISCHARGED  DEBT  BY  NEW  PROMISE. 

This  is  the  converse  of  failure  to  assert  a  discharge  in  bar.  A  debt  dis- 
charged is  not  a  debt  paid.  The  moral  obligation  remains,  and  is  a  sufficient 
consideration  for  a  new  promise  to  pay.^^  An  oral  promise  will  be  sufficient^ 
unless  a  written  promise  is  required  by  local  statute.^**®  Whether  oral  or  in 
writing,  it  must  be  definite,  express,  distinct,  and  unambiguous.**    It  would 


and  he  has  the  absolute  right,  if  not  guilty 
of  laches,  to  have  further  proceedings  thereon 
perpetually  enjoined,  for  he  had  no  oppor- 
tunity to  plead  in  bar  a  discharge  which  had 
not  then  been  granted.  On  the  other  hand, 
where  the  judgment  is  recovered  after  the 
discharge  has  been  granted,  no  matter  when 
the  action  was  begun,  it  is  valid  and  enforce- 
able, for  the  bankrupt  has  had  his  opportun- 
itv  to  plead  in  bar  his  discharge.  Crocker 
v/Bergh.  118  Minn.  316,  34  Am.  B.  R.  190, 
136  N.  W.  737. 

197.  Dimock  v.  Revere  Copper  Co.,  117  U. 
S.  559,  29  L.  Ed.  994. 

198.  Wolf  V.  Stix,  99  U.  S.  1.  26  L.  Ed. 
369;  Cornell  v.  Dakin,  38  N.  Y.  253;  Bank 
V.  Onion,  16  Vt.  470;  Haggerty  v.  Morrison, 
59  Mo.  324. 

199.  Bovnton  v.  RaU,  121  U.  S.  457,  30 
L.  Ed.  985;  Holyoke  v.  Adams,  59  N.  Y.  233; 
Richards  v.  Nixon.  20  Pa.  St.  19;  Fellows 
V.  Hall,  Fed.  Cas.  4,722. 

900.  Medbury  v.  Swan,  46  K.  Y.  200. 

901.  Barstow  v.  Hansen,  2  Hun  (N.  Y.), 
333. 

909.  Mutual  Reserve,  etc.,  v.  Beatty  (C. 
C.  A.,  9th  Cir.),  2  Am.  B.  R.  244,  93  Fed. 
747 ;  Ihisenberry  v.  Hoyt,  53  N.  Y.  521 ;  Mar- 
shall V.  Tracy,  74  111.  379 ;  Maxim  v.  Morse, 
8  Mass.  127 ;  In  re  Merriman,  44  Conn.  687. 

New  promise  to  pay;  consideration. —  Al- 
though the  moral  obligation  of  a  bankrupt 
to  pay  a  discharged  debt  is  a  sufficient  con- 
sideration for  a  promise  to  pay,  a  cause  of 
action  rests  upon  the  new  promise,  and  not 
upon  the  old  debt;  the  statute  of  limitations 
against  joint  obligors  is  not  affected  by  a 
new  promise  of  the  bankrupt,  because  they 
are  only  liable  on  tKfe  old  debt.  Polk  v. 
Stephens  (Ark.  Sup.  Ct.),  118  Ark.  438,  35 
Am.  B.  R.  186,  176  S.  W.  689. 

908.  Smith  v.  •  Stanchfleld  (Sup.  Ct., 
Minn.},  84  Minn.  343,  7  Am.  B.  R.  498,  87 
N.  W.  917;  Henly  v.  Lanier,  75  N.  C.  172: 
Apperson  v.  Stewart,  27  Ark.  619;  Mandell 
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V.  Levy  (X-  Y.  App.  T.) ,  47  Misc.  147,  1*4  Am. 
B.  R.  649,  93  N.  Y.  Supp.  645 ;  Holt  v.  Akar- 
man  (Ct.  of  Errors  ana  App.,  N.  J.),  84  N.  J. 
L.  371,  32  Am.  B.  R.  673,  86  Atl.  408. 

Oral  promise  to  pay  under  Arkansas 
statute. —  Under  section  3665  of  Kirby's 
Arkansas  Digest  providing  that  no  promise 
to  pay  a  debt  or  obligation  which  has  been 
discharged  in  bankruptcy  shall  be  valid  un- 
less  such  promise  is  in  writing,  the  payment 
of  one  dollar  on  a  note  and  an  oral  promise 
to  pay  the  balance  does  not  revive  the  debt 
after  a  discharge  in  bankruptcv.  Polk  v. 
Stephens  (Ark.  Sup.  Ct.),  118  Ark.  438,  36 
Am.  B.  R.  186,  176  S.  W.  689. 

904.  In  re  Lorillard  (C.  C.  A.,  2d  Cir.). 
5  Am.  B.  R.  602,  107  Fed.  677;  Tompkins 
V.  Hazen,  6  Am.  B.  R.  62,  166  N.  Y.  18,  68 
X.  E.  762;  Smith  v.  Stanchfleld  (Sup.  Ct., 
Minn.),  84  Minn.  343,  7  Am.  B.  R.  498,  87 
X.  W.  917;  In  re  Collier,  93  Fed.  191;  Allen 
V.  Ferguson,  18  Wall.  1;  Church  v.  Winkley, 
73  Mass.  460;  Thornton  v.  Nichols  and 
Lemon  (Sup.  Ct.,  Ga.),  11  Am.  B.  R.  304, 
46  S.  E.  785.  As  to  effect  of  absolute  promise 
to  pay  debt,  between  adjudication  and  date 
of  discharge,  see  Old  Town  Xat.  Bank  v. 
Parker  (Md.  Ct.  of  App.),  121  Md.  61,  30 
Am.  B.  R.  602,  87  Atl.  1107;  Holt  v.  Akar- 
man  (Ct.  of  Errors  and  App.,  X.  J.),  84 
X.  J.  L.  371,  32  Am.  B.  R.  673,  86  Atl.  408. 
See  Am.  Bankr.  Dig.  §  1156. 

Evidence  of  oral  promise. —  Where  in  an 
action  to  recover  on  a  note,  for  premiums 
paid  on  a  life  insurance  policy  ansigned  to 
plaintiff,  to  foreclose  a  lien  on  said  policy 
and  upon  stock  deposited  by  defendant  with 
plaintiff  as  collateral,  the  defendant  set  up 
a  discharge  in  bankruptcy  and  the  plaintiff 
claimed  a  new  promise  to  pay,  testimony  by 
the  president  of  the  plaintiff  bank,  as  to  the 
fact.s  and  circumstances  under  which  the  in- 
debtedness on  the  note  and  for  the  life  insur- 
ance premiums  was  incurred  and  the  inter- 
views and  correspondence  between   the  par- 
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not  be  sufficient  to  make  a  conditional  offer  of  payment .  which  was  not 
accepted  by  the  creditor.^**  A  promise  to  pay  a  provable  debt,  notwithstanding 
a  discharge,  is  as  effectual  when  made  after  die  filing  of  the  petition  and 
before  the  discharge,  as  if  made  after  the  discharge.^^  Cases  under  the 
former  law  were  numerous  and  will  prove  as  valuable  under  this.*" 


ties  relating  thereto  before  the  bankruptcy, 
was  admissible  as  relating  to  the  fact 
whether  there  had  been  a  subsequent  promise 
to  pay.  Underwood  v.  First  Niational  Bank 
of  Galveston  (Tex.  Civ.  App.),  37  Am.  B.  R. 
198,  185  S.  W.  396. 

905.  International  Harvester  Co.  v.  Lyman 
(Sup.  Ct.,  Minn.),  90  Minn.  275,  10  Am.  B. 
R.  450,  96  N.  W.  87. 

806.  Zavelo  v.  Reeves,  227  U.  S.  625,  29 
Am.  B.  R.  493,  57  L.  Ed.  676. 

Under  the  New  Jersey  statute  for  the  pre- 
vention of  frauds  and  perjuries  it  has  been 
ruled  that  a  promise  to  pay  made  by  a  bank- 
rupt after  his  adjudication  but  before  his 
discharge  is  ineffectual  to  revive  a  debt  re- 


leased by  his  discharge.  Holt  v.  Akarman 
(Ct.  of  Errors  and  App.,  N.  J.),  84  N.  J.  L. 
371,  32  Am.  B.  R.  673,  86  Atl.  408. 

807.  See  Jersey  City  Ice  Co.  v.  Archer,  122 
N.  Y.  376;  Otis  v.  Garlin,  31  Me.  567; 
Wheeler  v.  Wheeler,  28  111.  App.  386 ;  Willis 
V.  Cushman,  115  Ind.  100^  17  N.  E.  168; 
Craig  V.  Seitz,  63  Mich.  727,  30  N.  W.  347 ; 
Cambridge  Institution  v.  Littlefield,  60  Mass. 
210;  Dusenberry  v.  Hoyt,  63  N.  Y.  521; 
Badger  v.  Gilmore,  33  N.  H.  361;  Murphy 
V.  Crawford,  114  Pa.  St.  496,  7  Atl.  142; 
Shuman  v.  Strauss,  62  N.  H.  404.  <See  also 
article  in  the  National  Bankruptcy  News  and 
Reports  for  February  16,  1900. 


SECTION   EIGHTEEN 


PROCESS,  PLEADINGSi  Ain>  ADJUDICATIONS. 

§  18.  Process,  Pleadings,  and  Adjudications. — a  Upon  the  filing  of 
a  petition  for  involuntary  bankruptcy,  service  thereof,  with  a  writ  of 
subpoena,  shall  be  made  upon  the  person  therein  named  as  defendant 
in  the  same  manner  that  service  of  such  process  is  now  had  upon 
the  commencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge 
shall  for  cause  fix  a  longer  time;  but  in  case  personal  service  cannot 
be  made,  then  notice  shall  be  given  by  publication  in  the  same  manner 
and  for  the  same  time  as  provided  by  law  for  notice  by  publication 
in  suits^  to  enforce  a  legal  or  equitable  lien*  in  courts  of  the  United 
States,  except  that,  unless  the  judge  shall  otherwise  direct,  the  order 
shaU  be  published  not  more  than  once  a  week  for  two  consecutive 
weeks,  and  the  return  day  shall.be  ten  days  after  the  last  publication 
unless  the  judge  shall  for  cause  fix  a  longer  time* 

b  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  peti- 
tion withint  five  days  after  the  return  day,  or  within  such  further  time 
as  the  court  may  allow. 

c  All  pleadings  setting  up  matters  of  fact  shall  be  verified  under 
oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the 
time  limited,  and  controvert  the  facts  alleged  in  the  petition,  the  judge 
shall  determine,  as  soon  as  may  be,  the  issues  presented  by  the  plead- 
ings, without  the  intervention  of  a  jury,  except  in  cases  where  a  jury 
trial  is  given  by  this  act,  and  make  the  adjudication  or  dismiss  the 
petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are 
filed  by  the  bankrupt  or  any  of  his  creditors,  the  judge  shall  on  the 
next  day,  if  present,  or  as  soon  thereafter  as  practicable,  make  the 
adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the 
district  in  which  the  petition  is  pending,  on  the  next  day  after  the 
last  day  on  which  pleadings  may  be  filed,  and  none  have  been  filed 

1.  Here    the    words    "in    equity"    were         *  Amendments  of  1903  in  italics, 
itricken  oat  by  the  amendatory  act  of  1903,         t  Here  the  word   "  flye  '*  was   substituted 
and  the  words  in  italics  substituted.  for  the  word  **  ten  **  by  such  amendatory  act. 
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by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee. 

g  Upon  the  filing  of  a  yoluntary  petition  the  judge  shall  hear  the 
petition  and  make  the  adjudication  or  dismiss  the  petition.  If  the  judge 
is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall  forthwith  refer 
the  ease  to  the  referee. 


Analogous' provisions:    In  U.  S.:    As  to  service  of  procese,  Act  of  1867,  {  40,  K.  S.,  §  6025 
(as  amended  by  Act  of  June  22,  1874)  ;  Act  of  1841,  |  1;  Act  of  1800,  §  3;   As  to 
appearances,  pleading,  trial  and  adjudication.  Act  of  1867,  §|  41,  42,  R.  S.,  ||  5026 
(as  amended  by  tbe  Act  of  June  22,  1874),  5028,  5029,  5030,  5031;  Act  of  1841, 
§  1 ;  Act  of  1800,  §  3. 
In  Eng.:    Act  of  1883,  {  7(1),  General  Bules  153,  164,  155,  156,  156-A;  As  to  appear- 
ances,  pleading,  and  trial,    §   7(2)     (3)    (4)     (5),   General   Rules    157-169;    As  to 
recei\ing  order,    §   8(1),  General   Rules   176,    177;    As   to    adjudication,    §    20(1), 
General  Rules  190,  192,  192-A,  193. 
CT088-refer«nces:      To  the  law:      Definitions  of  ''adjudication,"  "bankrupt,"   "creditor," 
" oath,"  « petition,"  §  1   (2)    (4)    (9)    (17)    (20). 

Jurisdiction  to  adjudge  person  a  bankrupt,  §  2(1). 

Acts  of  bankruptcy;  against  whom  petition  may  be  filed,  g  3-a,  b. 

Persons  or  corporations  who  may  become  bankrupts,  §  4. 

Adjudication  of  partnership,  |  6. 

Trial  by  jury  in  involuntary  bankmiptcies,  §   19-a. 

Depositions  may  be  taken;  notices,  §  21-b,  c. 

Reference  after  adjudication,  §  22. 

Computation  of  time,  |  31. 

Jurisdiction  of  referee  as  to  adjudications,  §  38. 

Xotices  to  creditors,  §  58. 

Petitions,  who  may  file;  nunvber  of  creditors;  how  filed,  $  59. 
To  the  General  Orders:    Filing  papers,  II. 

Process  to  issue  out  of  court;  blanks,  IIT. 

Conduct  of  proceedings;   appearances;  indorsement  of  papers;  notices  luid  orders 
served  on  attorneys,  TV. 

Petitions,  how  framed,  V. 

Petitions  in  different  districts,  VI. 

Priority  of  petitions,  VII. 

Proceedings  in  partnership  cases,  VIII. 

Schedules  in  involuntary  proceedings,  IX. 

Amendments  of  petitions,  XI. 

Papers  filed  after  reference,  XX. 
To  the  Forms:     Debtor's  petition.  No.  1. 

Partnership  petition,  No.  2. 

Creditor's  petition,  No.  3. 

Order  to  show  cause.  No.  4. 

Subpoena  to  alleged  bankrupt,  No.  5. 

Denial  of  bankruptcy,  No.  6. 

Order  for  jury  trial,  No.  7. 

Adjudication  that  debtor  is  not  a  bankrupt.  No.  11. 

Adjudication  of  bankruptcy.  No.  12. 

Order  of  reference,  No.  14;  in  judge's  absenc^  No.  15.  \ 

See   also   Supplementary   Forms;    Hagar   and   Alexander's  Forms   in   Bankrupt^ 
(2d  Ed.),  Part  I,  Petition  and  Adjudication,  Forms  Nos.  1*41. 


§  18.]  Synapsis  of  Section.  453 


SYNOPSIS   OF   SECTION. 
PROCKM,  PLBADINGS  AND  ADJVDICATIOHS. 

L  Practice  in  General^  454. 
n.  Scope  and  Limitation  of  Section^  454. 

a.  Scope,  455. 

b.  Liimitation  of  section,  455. 
m.  Petitions,  456. 

a.  In  general,  456. 

b.  Framing  petUiona,  456. 

c.  Forms  to  be  used,  456. 

d.  Facts  alleged,  457. 

(1)  Jurisdictional  pacts,  457." 

(2)  Acts  of  bankruptcy,  457. 

(3)  Nature  of  claims,  458. 

(4)  Duplicate  petitions,  458. 

e.  Petition  to  be  filed,  458. 

f .  Petition  confers  jurisdiction,  458. 

(1)  In  general,  458. 

(2)  Filing  of  petition  as  notice,  459. 

g.  Amendments  of  petitions,  460. 

(1)  In  general,  460. 

(2)  When  allowed,  461. 

(I)  To  conform  to  evidence,  461. 
(II)  Correction  of  mistakes  or  defects,  461. 

(III)  As  to  number  of  creditors  and  amount  of  claims,  462. 

(IV)  As  to  status  of  bankrupt,  462. 

^  (V)  As  to  existence  of  partnership,  463. 
(VI)  Defective  verification,  463. 
(VII)  Insertion  of  new  act  of  bankruptcy,  463. 
(VIII)  Amended  petition  filed  after  four  months,  464. 

(3)  Practice,  464. 
IV.  Process  and  Service^  465. 

a.  In  general,  465. 

b.  When  returnable,  466. 

c.  Form  of  subpoena,  466. 

d.  Service  of  process,  466. 

(1)  In  general,  466. 

(2)  Service  bt  publication,  466. 

(3)  Service  on  corporations,  infants,  lunatics,  etc.,  467. 

(4)  Service  on  non-joining  partner,  467. 

(5)  Service  on  absentees,  467. 

N  (6)  Effect  of   service  on  jurisdiction   in   personam  and   in 

REM,  468. 

(7)  Meaning  of  amendments  of  1903,  468. 

(8)  Effect  op  delay  in  service,  468. 

(9)  Defects  in  subpoena  or  service,  468. 
(10)  Proof  of  service,  468. 
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V.  Appearances  and  Pleadings,  468. 

a.  Who  may  appear  and  pleads  468. 

b.  Effect  of  voluntary  appearance  by  bankrupty  470. 

c.  When  to  appear  and  plead,  470. 

d.  How  appearances  are  made,  471. 

e.  Pleadings  which  may  he  entered;  answer  or  demurrer,  472. 

(1)  In  general,  472. 

(2)  Amendmei^ts,  472. 

(3)  Answer  or  demurrer,  472. 
VI.  Verification  of  Pleadings,  474. 

a.  In  generdl,474: . 

b.  Verification  by  attorney,  476. 
VIL  Trials  in  Involuntary  Cases,  475. 

a.  Without  a  jury,  476. 

b.  Trial  by  jury,  476. 

c.  Trial  by  referee  or  special  mast^,  476. 
Vm.  Adjudication  or  Dismissal,  477. 

a.  In  general,  477. 

b.  Adjudicaiion  on  voluntary  appearance,  478. 

c.  Dismissal  after  trial,  478. 

d.  Dismissal  by  consent,  478. 

e.  Intervention  by  other  creditors,  479. 

f .  Effect  of  adjudicaiion  generally,  479. 

g.  Effect  of  adjudication  on  rights  of  creditors,  480. 
h.  Vacating  adjudicaiion,  481. 

(1)  In  general,  481. 

(2)  Application  to  be  made  seasonably,    481. . 

(3)  Grounds  for  vacating,  482. 

(4)  Not  to  be  attacked  collaterally,  483. 
EL  Defaults,  483. 

a.  Where  the  judge  is  in  the  district  or  division,  483. 

b.  Where  the  judge  is  absent,  484. 
X.  Trials  in  Voluntary  Cases,  484. 

a.  In  general,  484. 

b.  Voluntary  petition  while  involuntary  petition  pending,  484. 
XI.  Order  of  Reference  and  Effect,  486 


I.  practice  in  general. 

The  practice  under  the  present  law  differs  so  much  from  that  under  the 
law  of  1867,  that  any  extended  reference  to  the  latter  would  but  confuse. 
Practice  in  bankruptcy  is  regulated  largely  by  the  General  Orders  and 
Forms,^  supplemented  by  local  rules  and  sometimes  additional  forms,  and, 

8.  See    cross-reference   to   General  Orders  tions  as  may  be  necessary  to  suit  the  cir- 

and   Forms,   just  before  the  schedule.     See  cumstances  of  any  particular  case.    See  also 

also  General  Order  XXXVIIT,  providing  that  Supplementary  Forms,  post,  and  Hasar  and 

the  forms    annexed  to  the   General   Orders  Alexander's    Bankruptcy    Forms    (2d    Ed.), 

shall  be  observed  and  ufied  with  such  altera-  Part  I. 
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where  none  of  these  apply,  by  the  equity  practice  in  the  United  States 
courts.*  The  equity  practice  of  the  Federal  courts  is  independent  of,  and 
unaffected  by  State  laws  as  to  procedure  in  State  courts.*  Throughout  this 
work,  an  effort  is  made  to  explain  the  practice  suggested  by  each  section  of 
the  law  and  the  paragraphs  on  "  practice "  found  elsewhere  should  always 
be  consulted.  It  may  be  suggested,  however,  to  practitioners  in  the  code 
States,  that  the  technical  observance  of  rules  and  formulas,  there  made  so 
much  of  by  both  the  bar  and  the  bench,  will  generally  not  be  necessary  in 
bankruptcy  practice.  A  clear  understanding  of  the  remedy  desired  and  a 
common  sense  method  of  seeking  it  will  usually  be  sufficient,  even  though 
there  be  modal  slips  or  omissions.  Numerous  forms  supplementing  the 
oflScial  forms  will  be  found  in  "Supplemental  Forms,"  post 

II.    SCOPE  AKD  LIMITATION  OF  SECTION. 

a.  Scope. —  This  section  has  only  to  do  with  such  practice  as  is  incident  to  a 
proceeding  in  bankruptcy  from  the  moment  a  petition  is  duly  filed  to  the 
moment  that  the  petition  is  either  dismissed  or  results  in  an  adjudication 
coupled  with  a  reference  to  the  referee.  In  voluntary  cases  this  time  is 
inappreciable.  In  voluntary  cases  it  may  extend  through  months.  Further, 
though  thus  limited,  §  18  is  silent  as  to  certain  procedure  usually  availed  of  in 
involuntary  cases,  as  that  on  stays  and  seizure  of  assets;  and  the  succeeding 
section  is  controlling  on  jury  trials. 

b.  Idmitation  of  section. —  For  convenience  of  reference  the  limitations  of 
§  18  are  here  set  forth. 

It  does  not  have  to  do  with : 

1.  Who  may  cund  who  may  not  file  a  voluntary  petition;  for  that,  see 
§§4-a,  59-a;  or 

2.  Who  may  cmd  who  muy  not  file  an  iruvoluntary  petition;  for  that,  see 
§59-b;  or 

3.  Against  whom^  and  when  an  involuntary  petition  may  be  filed;  for  that, 
see  §§  3*b,  4-b ;  or 

4.  In  whai  court  a  petition  must  he  filed;  for  that,  see  §  2  (1)  ;  or 

5.  Whether  and,  if  so,  how  petitions  may  he  filed  by  or  against  partners  or 
corporations;  for  iiat,  see  §§  4-b,  5-a;  or 

6.  The  jurisdictional  allegations  in  voluntary  petitions;  for  that,  see 
§§  ^  (1),  4-a,  5-a,  and,  for  the  schedules  to  accompany  the  same,  §  7  (8) ;  or 

7.  The  jurisdictional  allegations  in  involuntary  petitions;  for  that,  see 
§§  2  (1),  3-a-b,  4-b,  5-a,  59-b;  or 


8.  Equity  mles. —  In  proceedings  in  equity 
to  carry  into  effect  provision  b  of  bankruptcy 
act,  or  to  enforce  rights  and  remedies  given 
by  it,  rules  of  equity  practice  are  to  be  fol- 
lowed as  near  as  may  be.  See  Gen.  Order, 
XXXVII;  Equity  Rules,  post. 

Bankruptcy  proceedings  are  purely  equi- 
table in  their  character  and  within  the  limits 
prescribed  by  the  bankruptcy  acts  and  the 
special  rules  of  practice  prescribed  by  the 
Supreme  Court  are  to  be  administered  in  ac- 
cordance with  the  general  principles  and 
practice  of  equity.  Westall  v.  Avery  (C.  C. 
A.,  4th  Cir.),  22  Am.  B.  R.  673,  171  Fed. 
626.    A  proceeding  in  bankruptcy  is  a  pro- 


ceeding in  equity,  and  the  taking  of  evi- 
dence and  the  review  by  appeals  of  hearings 
therein  are  governed  by  the  practice  in  suits 
in  equity,  except  where  otherwise  specified. 
First  Nat.  Bank  of  Philadelphia  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  436,  165 
Fed.  852. 

4.'  Westall  v.  Averv  (C.  C.  A.,  4th  Cir.), 
22  Am.  B.  R.  673,  171  Fed.  626. 

The  rules  prescribed  by  the  State  codes  of 
practice  cannot  be  applied  in  equity  caaes  in 
the  United  States  courts,  although  such  codes 
are  largely  applied  in  common  law  cases. 
Matter  of  Brown  (D.  C.,  Ky.),  35  Am.  B.  R. 
826,  228  Fed.  533. 
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8.  The  office  for  filing  amd  the  number  of  copies  to  be  fUed;  for  that,  see 
§  59-a  in  voluntary  cases,  and  §  59-c  in  involuntary  oases,  and,  for  schedules, 
§  7  (8) ;  or 

9.  The  answer  and  procedure  thereon  when  less  thaai  three  creditors  peti- 
tion; for  that,  see  §  59-d-e ;  or 

10.  The  intervention  of  creditors  other  than  the  petitioning  creditors;  for 
that,  see  §  59-f ;  or 

11.  The  dismissal  of  petitions  other  than  on  the  merits;  for  that,  see 
§  59-g;  or 

12.  JTAe  (a)  interference  with  the  alleged  bankrupt's  property  pending 
adjudication;  or  (6)  stays  other  than  against  suits;  or  (c)  stays  against 
suits;  for  these,  see  §§  2  (7)  (15),  11;  or 

13.  The  appointment  of  receivers  or  the  custody  of  the  bankrupt's  property 
before  adjudication;  for  that,  see  §§  2  (3)  (15),  3-e,  69. 

ni.    PETITIONS. 

a.  In  general. —  The  allegations  in  and  the  manner  of  drawing  petitions  are 
further  discussed  under  sections  three,  four,  five  and  fifty-nine  of  this  work. 
The  specific  allegations  to  be  made  to  meet  the  requirements  of  such  sections 
are  there  more  fully  considered.  Petitioning  and  intervening  creditors  should 
be  bound  by  the  allegations  of  their  petition.**  It  will  only  be  necessary  at 
this  place  to  consider  those  rules  which  are  of  general  application. 

b.  Framing  petitions. —  General  Order  V  provides  that  *^  all  petitions  and 
the  schedules  filed  therewith  shall  be  printed  or  written  out  plainly,  without 
abbreviation  or  interlineation  except  such  abbreviation  or  interlineation  may 
be  for  the  purpose  of  reference." 

c.  Forms  to  be  used, —  The  official  forms  should,  where  possible,  be  used ;  in 

some  districts  it  is  the  practice  to  refuse  to  consider  petitions  unless  they  are 

on  the  prescribed  printed  forms.®    The  simple  forms  of  bankruptcy  practice 

found  in  the  general  orders  and  forms  prescribed  by  the  Supreme  Court 

xshould  be  followed  without  unnecessary  departure  therefromJ    The  caption 

should  properly  refer  to  the  proceeding,  but  if  the  body  of  the  petition  is 
sufficient  a  defect  in  the  caption  is  not  material.®  Blanks  printed  without 
ruling  and  of  such  size  as  to  permit  use  in  typewriting  machines  will  be 
found  most  convenient.  Forms  Nos.  1,  2,  and  3  are  suggestive  of  the  peti- 
tions by  individuals,  by  partners,  and  in  involuntary  cases.  That  in  partner- 
ship cases  is  not  entirely  reliable  f  and  that  for  involuntary  cases  is  less  so.^® 

6.  Harris  v.  Tapp    (D.   C,  Ga.),  37   Am.       orders    prescribing    the    form    for    answers. 
B.  R.  564,  235  Fed.  918.  Bradley  Timber  Co.  v.  White   (C.  C.  A.,  5tli 

6.  Mahoney  v.   Ward    (D.  C,  X.  Car.),  3      Cir.),  10  Am.  B.  R.  329,  121  Fed.  779. 

Am.  B.  R,  770,  100  Fed.  278.    Compare  In  re  8.  Matter  of  Gorman    (D.  C,  Hawaii),   2 

White    (D.   C,   Penn.),   14   Am.  B.   R.   241,  U.  S.,  D.  C.  Hawaii  439,  15  Am.  B.  R.  687, 

135  Fed.  199.  holding  that  the  caption  of  a  petition  in  the 

7.  Gage  &  Co.  v.  Bell  (D.  C,  Tenn.),  10  matter  of  the  bankruptcy  of  a  firm  and  of  a 
Am."B.  R,  696,  124  Fed.  371;  Sabin  v.  Blake-  member  thereof  does  not  necessarily  render 
McFall  Co.  (C.  C.  A.,  9th  Cir.),  35  Am.  the  petition  insufficient  where  such  caption 
B.  R.  179,  223  Fed.  501,  holding  that  the  contains  only  the  name  of  the  individual, 
provisions  of  the  bankruptcy  act  and  the  9.  See  criticisms  and  suggestions  under 
procedure  promulgated  thereby  should  be  Section  Five,  ante.  See  also  **  Supplement- 
closely  followed  in  the  preparation  of  ary  Forms,"  post.  For  additional  forms,  see 
petitions  and  all  other  papers.  Hagar   and   Alexander's    Bankruptcy   Forms 

An  answer  which  does  not  admit  or  un-  (2nd  Ed.)  Nos.  1-9,  inclusive, 

evasively  deny  upon  oath  the  material  facts  10.  Consult  Section  Three,  ante,  for  alle- 

of  the  petition  may  be  stricken  from  the  files  gations  as  to  acts  of  bankruptcy;    Section 

for  non-compliance  with  the  Supreme  Court  Four,  ante,  for  allegations  as  to  the  excepted 
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If  a  partner  does  not  join  in  a  petition  for  invohmtary  bankruptcy,  that  fact 
should  be  stated,  his  address  given,  and  the  prayer  of  the  petition  ask  for  a 
subpoena  to  him  as  though  he  were  an  alleged  involuntary  bankrupt." 

d.  Facts  alleged. —  (1)  Jueisdictional.  facts. —  All  facts  essential  to  the 
exercise  of  jurisdiction  should  be  allied  with  definiteness  and  certainty,  as  in 
the  case  of  other  pleadings  in  law  or  equity.^  The  purpose  of  a  pleading  is  to 
advise  the  opposing  parties  and  the  court  of  the  facts  constituting  the  cause  of 
action;  all  these  facts  should  be  set  forth  plainly  and  without  equivocation.^^ 
A  disjunctive  statement  states  neither  one  fact  nor  the  other  and,  if  one  or  the 
other  fact  is  jurisdictional,  the  petition  is  insufficient.^*  The  necessary  allega- 
tions in  both  voluntary  and  involuntary  petitions  are  discussed  at  length  in 
other  places.^ 

(2)  Acts  op  baitkbtiptcy. —  Greneral  averments  as  to  acts  of  bankruptcy 
are  insufficient.^®  The  allegations  should  not  be  made  in  the  language  of  the 
statute,  Vithout  details  in  respect  to  the  particular  act  relied  upon.^^     The 


daBAee;  Section  Fifty-nine,  post,  for  allega- 
tions aa  to  number  of  petitioning  creditors, 
the  amount  of  their  daims,  etc. 

11.  In  re  Russell  (D.  0.»  Iowa),  3  Am.  B. 
R.  91,  97  Fed.  32;  In  re  Murray  (D.  €., 
Iowa),  3  Am.  B.  R.  90;  Mahoney  v.  Ward 
(D.  C,  N.  Car.),  3  Am.  B.  R.  770,  100  Fed. 
278. 

Adivdications  of  firm. —  A  petition  to  ad- 
judge a  partnership  a  voluntary  bankrupt 
wMch  is  made  by  some  of  the  partners  with- 
out giving  notice  of  the  filing  of  the  petition 
to  the  non- joining  partners  is  irregular  and 
will  not  warrant  the  adjudication  of  the  firm 
aa  bankrupts.  In  re  Altman  (D.  C,  N".  Y.), 
2  Am.  B.  R.  407,  95  Fed.  263. 

18.  Clarice  v.  Henne  &  Meyer  (C.  C.  A., 
5th  Cir.),  11  Am.  B.  R.  583,  594.  127  Fed. 
288;  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  5 
Am.  B.  R.  171,  175,  104  Fed.  964,  where  the 
coart  said:  ''The  essential  facts  muflt  ap- 
pear affirmatively  and  distinctly,  and  it  ia 
not  sufficient  that  jurisdiction  may  be  in- 
ferred argumentatively.'* 

18.  In  re  First  Nat.  Bank  of  Belle  Fourche 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  265,  270, 
128  Fed.  630. 

14.  In  re  Laskaris  (Ref.,  N.  Y.),  1  Am.  B. 
R.  480,  holding  that  a  voluntary  petition  in 
bankruptcy  which  states  disjunctively  that 
the  petitioner  has  had  his  principal  place  of 
business,  or  has  resided,  or  iias  had  his  domi- 
cile for  the  greater  portion  of  six  months 
next  immediately  preceding  the  filing  of  the 
petition,  in  a  place  stated,  is  insufficient  upon 
Its  face  to  confer  jurisdiction. 

15.  See  under  §|  2,  3,  4,  5,  and  59.  For 
forms  suggested  as  substitutes  for  Forms 
Xo8.  2  and  3,  see  "Supplementary  Forms," 

16.  Matter  of  Mason-Seaman  Transporta- 
tion Co.  (D.  a,  N.  Y.),  37  Am.  B.  R.  677, 
235  Fed.  974.  See  Am.  Bankr.  IMg.  §{  215. 
^t  seq. 

17.  In  re  Clilfe  (IX  C,  Peim.),  2  Am.  B.  R. 
317,  94  Fed.  354;  In  re  Bellah  (D.  C,  Del.), 
8  Am.  B.  R,  310,  116  Fed.  69;  In  re  Stone 


(D.  C,  Pa.),  30  Am.  B.  R.  392.  <See  cases 
cited  under  Section  Three. 

Language  of  statute. —  Acts  of  bankruptcy 
should  not  be  charged  in  the  language  of  the 
statute.  In  re  Deer  Creek  Water  &  Power 
Co.  (D.  C,  Pa.),  29  Am.  B.  R.  356,  205  Fed. 
205.  General  averments  that  the  alleged 
bankrupts  within  the  four  months'  period, 
while  insolvent,  committed  an  act  of  bank- 
ruptcy by  transferring  **  a  certain  portion  of 
their  property  to  one  or  more  of  their  credit- 
ors with  intent  to  prefer,"  and  that  they 
have  transferred  and  concealed  large  sums  of 
money  and  valuable  securities  "  with  intent 
to  hinder,  delay  and  defraud  creditors,  which 
concealment  Waa  and  is  continuous,  are  in- 
sufficient to  sustain  the  petition.  In  re 
Rosenblatt  &  Co.  (C.  C.  A.,  2d  Cir.),  28  Am. 

B.  R.  401,  193  Fed.  638. 

Insufficient  allegations. —  In  re  Cliffe    (D. 

C,  Penn.),  2  Am.  B.  R.  317,  94  Fed.  354,  a 
petition  averred  that  the  defendant  was  in- 
solvent and  charged  as  an  act  of  bankruptcy 
that  he  ''  on  the  27th  day  of  January,  1899, 
suffered,  while  insolvent,  other  creditors  to 
obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  dajj  before 
sale  or  final  disposition  of  his  property  'af- 
fected by  such  preference  vacated  such  pref- 
erence." There  were  no  *  rther  details  of 
the  preference  alleged.  The  petition  was 
deemed  insufficient. 

In  In  re  Xelson  (D.  C,  Wis.),  1  Am.  B.  R. 
63,  98  Fed.  76,  the  petition  alleged  that  the 
defendant  had  within  four  months  next  prior 
to  the  filing  of  it  "  transferred,  while  in- 
solvent, large  amounts  and  value  of  his  prop- 
erty to  one  or  more  of  his  creditors,  with  an 
intent  to  prefer  said  creditors  over  his  other 
creditors.*'    This  was  held  insufficient. 

Sufficient  allegation. —  An  averment  in  a 
petition  in  involuntary  bankruptcy  that  the 
defendant  at  a  certain  time  received  a  speci- 
fied sum  of  money  from  a  specified  source, 
which  sum  "  he  has  ever  since  concealed  and 
secreted  with  intent  to  hinder,  delay  or  de- 
fraud his  creditors,"  is  not  defective  for  want 
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petition  in  involuntary  proceedings  may  set  forth  several  and  distinct  acts  of 
bankruptcy.^^ 

(3)  Nature  of  claims. —  The  petition  should  set  forth  the  nature  of  the 
claims  of  the  petitioning  creditors  ;^®  but  it  has  been  held  that  where  the  petition 
shows  on  its  face,  and  there  is  established  on  the  trial,  a  sufficient  petitioning 
creditor,  the  absence  of  a  statement  of  the  amount  of  his  claim  may  be  disre- 
garded.^ No  specific  method  of  setting  forth  a  claim  is  provided  by  the  Bank- 
ruptcy Act,  the  only  requirement  necessary  is  that  the  language  used  be  of 
sufficient  definiteness  to  identify  the  dlaim  in  the  mind  of  the  alleged  bank- 
rupt.^^  If  filed  by  an  agent  the  authority  to  act  should  be  set  forth.*^  Legal 
conclusions,  as  an  allegation  that  the  petitioner  has  a  provable  claim,  will  not 
suffice.^ 

(4)  Duplicate  petitions* —  The  schedules,  and  presumably  the  petition  in 
voluntary  cases,  must  be  drawn  and  verified  in  triplicate.^*  In  involuntary 
cases,  in  duplicate.^  The  failure  to  file  duplicate  petitions  is  waived  by  answer 
without  presenting  the  objection.^® 

e.  Petition  to  be  filed. — ^A  petition  should  not  be  sent  directly  to  a  judge  but 
should  be  filed  with  the  clerk  of  the  court^  Where  a  petition  is  delivered  to 
the  clerk  outside  of  his  office  and  not  during  office  hours  and  he  takes  the  same 
and  marks  it  filed,  it  will  be  deemed  duly  filed.^  It  must  be  accompanied  by 
the  fees  of  the  officers,  or,  in  lieu  \thereof ,  by  a  pauper  affidavit.^® 

f.  Petition  confers  jurisdiction.-^  (1)  In  general. —  The  moment  the  peti- 
tion is  filed,  jurisdiction  b^ns.  This  is  the  coixunencement  of  the  proceeding, 
even  though  the  subpoena  does  not  immediately  issue,^  or,  if  issued,  is  not  served 


of  particularity;  the  manner  and  details  of 
the  concealment  being  matters  of  evidence, 
and  not  of  averment.  In  re  BeUah  (D.  C, 
Del.),  8  Am.  B.  R.  310,  116  Fed.  69.  All^a- 
tion  as  to  suffering  or  permitting  preference 
held  sufficient  although  faUing  to  allege  that 
debtor  failed  to  vacate  within  five  days  prior 
to  "  final  disposition."  Kavenna  Nat.  Bank 
V.  Curtiss   (D.  C,  Ohio),  30  Am.  B.  R.  818. 

18.  Bradley  Timber  Co.  v.  White  (C.  C.  A., 
5th  Cir.),  10  Am.  B.  R.  329,  121  Fed,  779, 
affg.  9  Am.  B.  R.  441. 

19.  In  re  White  (D.  C,  Penn.),  14  Am. 
B.'R.  241,  135  Fed.  199,  holding  that  an  In- 
voluntary petition  defective  in  failing  to 
state  the  nature  of  the  claims  of  the  pe- 
titioners is  timendable. 

Requisite  amount  of  claims. —  Since  the 
existence  of  provable  debts  due  to  each  of  the 
petitioning  creditors,  or  at  least  to  the  num- 
ber required  by  the  bankruptcy  act,  is  neces- 
sary to  give  the  bankruptcy  court  juris- 
diction of  an  involuntary  proceeding  the 
existence  of  such  debts  or  claims  and  their 
nature  should  be  alleged  with  such  particu- 
larity and  definiteness  as  will  enable  the 
court  to  find  from  the  petition  the  essential 
jurisdictional  fact.  In  re  Farthing  (D.  C, 
N.  Car. ) ,  29  Am.  B.  R.  732,  202  Fed.  557. 

Definiteness  of  allegations  as  to  amount.-^ 
An  allegation  in  an  involuntary  petition  in 
bankruptcy  that  a  claim  of  one  of  the  pe- 
titioning creditors  is  for  a  certain  sum  due 
on  open  acount  from  the  alleged  bankrupt, 
upon  a  stated  account  rendered  on  a  certain 
date,  is   sufficient.     Sabin  v.   Blake-McFall 


Co.   (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179, 
223   Fed.  501. 

20.  In  re  Pangbom  (D.  C,  Mich.),  26  Am. 
B.  R.  40,  186  Fed.  673. 

21.  Sabin  v.  Blake-McFall  Co.  (a  C.  A., 
9th  Cir.),  36  Am.  B.  R.  179,  223  Fed.  601. 

82.  Matter  of  Levingston  (D.  C,  Hawaii), 
2  U.  S.,  D.  C,  Hawaii  254,  13  Am*  B.  R,  357. 

23.  Iloffschlager  Co.  v.  Young  Nap  (D.  C, 
Hawaii),  2  U.  S.,  D.  C,  Hawaii  96,  12  Am. 
B.  R.  515,  517;  In  re  Nelson  (D.  C,  Wis.),  1 
Am.  B.  R.  63,  98  Fed.  76,  holding  that  issu* 
able  facts  and  not  conclusions  should  be 
alleged. 

24.  Bankr.  Act,  |  7   (8), 

25.  Bankr.  Act,  {  59-c.  And  see  In  re 
Bellah  (D.  C,  Del.),  8  Am.  B.  R.  310,  321, 
116  Fed.  69,  holding  that  though  termed 
copies  they  are  duplicate  originals;  In  re 
Stevenson  (D.  C,  Del.),  2  Am.  B.  R.  66,  94 
Fed.  110. 

26.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000. 

27.  Seie  General  Order  II.  Compare  In  re 
Sykes  (D.  C.,  Tenn.),  6  Am.  B.  R.  264,  lOd 
Fed.  669. 

28.  In  re  Wolf  (D.  C,  N.  J.),  2  Am.  B.  R. 
322. 

29.  Bankr.  Act,  §  51-a  (2). 

SO.  Bankr.  Act,  §  1  (10);  Shute  v.  Pat- 
terson (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
99,  147  Fed.  609;  In  re  Appel  (D.  C,  Neb.), 
4  Am.  B.  R.  722,  103  Fed.  931;  In  re  Stein 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  28«,  105 
Fed.  749;  In  re  Lewis  (D.  C,  N.  Y.),  1  Am. 
B.  R.  458,  91  Fed.  632. 
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within  the  time  limited.^^  The  filing  of  a  petition  in  bankruptcy  is  an  assertion 
of  jurisdiction  with  a  view  to  the  determination  of  the  status  of  the  bankrupt 
and  a  settlement  and  distribution  of  his  estate.^ 

(2)  Filing  of  petition  as  notice. — As  has  been  stated  in  a  recent  case:^ 
^*  Lideed,  the  condition  at  the  time  of  the  filing  of  the  petition  measures  the 
extent  of  the  estate,  and  the  rights  of  all  creditors  of  the  bankrupt  and  all 
parties  interested  in  the  property  throughout  all  the  provisions  of  the  law." 
So  far  as  the  jurisdiction  of  the  court  is  concerned  the  filing  of  the  petition 
operates  as  a  lis  pendens  and  is  notice  to  all  tlie  world ;  this  is  in  recognition 
of  the  often  repeated  maxim  that  "  the  filing  of  the  petition  in  bankruptcy  is 
a  caveat  to  all  the  world  and  in  effect  an  attachment  and  injunction."  ^*  How- 


3L  In  re  Frischberg  (Ref.,  K  Y.),  8  Am. 
B.  R.  607. 

Z%.  Bailey  y.  Baker  Ice  Machine  Ck>.,  2S9 
U.  S.  268,  35  Am.  B.  R.  814,  60  L.  Ed.  275 ; 
Acme  Harvesfter  Co.  v.  Beekman  Lumber  Co., 
"222  U.  S.  300,  306,  27  Am.B.  R.  262,  66 
L.  £d.  208.  And  see  discuBsion  of  Referee 
Olmstead  in  Matter  of  Wellmade  Gas  Mantle 
Co.   (Ref.,  Mass.),  36  Am.  B.  R.  62. 

88.  Board  of  County  Commissioners  v. 
Hurley  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
209,  212,  169  Fed.  92.  And  see  Corbet  v. 
Riddle  (C.  C.  A.,  4th  Cir.),  31  Aul  B.  R.  330, 
209  Fed.  811. 

24.  Filing  of  petition  as  caveat. —  In  re 
BiUing  (D.  C,  Ala.),  17  Am.  B.  R.  80,. 
146  Fed.  305;  Mueller  v.  Nugent,  184  ' 
U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed.  405; 
Clay  V.  Waters  (C.  C.  A.,  8th  Cir.),  24  Am. 
B:  R.  293,  178  Fed.  385;  State  Bank  of 
Chicago  V.  Cox  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.  32,  143  Fed.  91;  In  re  Granite  City 
Bank  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R. 
404,  137  Fed.  818;  In  re  Kolin  (C.  C.  A„ 
7th  Cir.),  13  Am.  B.  R.  531,  134  Fed.  657; 
In  re  Smith  A  Shuck  (D.  C,  Iowa),  13  Am. 
B.  R.  103,  132  Fed.  301;  In  re  Mertens, 
(D.  C,  N.  Y.),  12  Am.  B.  R.  699,  131  Fed. 
507;    In  re  Tweed    (D.   C,  Iowa),   12  Am. 

B.  R.  648,  131  Fed.  365;  In  re  Reynolds 
(D.  C,  Mont.),  11  Am.  B.  R.  758,  760,  127 
Fed.  760;  In  re  Chesapeake  Shoe  Co.  (C.  C. 
A.,  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed.  593; 
In  re  Breslauer  (D.  C,  N.  Y.),  10  Am.  B.  R. 
33,  121  Fed.  910;  In  re  Frazier  (D.  C,  Mo.), 
9  Am.  B.  R.  21,  117  Fed.  746;  In  re  Gut- 
man  k  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R. 
252,  114  Fed.  1009;  In  re  Pekin  Plow  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  369,  112 
Fed.  308;  In  re  Krinsky  Bros.  (D.  C,  N.  Y.), 
7.  Am.  B.  R.  535,  112  Fed.  972;  Tube  City 
Mining  and  Milling  Co.  v.  Otterson  (Ariz. 
Sup.  Ct.),  16  Ariz.  305,  35  Am.  B.  R.  500, 
146  Pac.  203;  Cohen  v.  Kixon  &  Wright 
{D.  C,  Oa.),  37  Am.  B.  R.  646;  Matter 
of  Wellmade  Gas  ^^iantle  Co.  (Ref.,  Mass.), 
36    Am.    B.    (R.    62;    Pugh    T.    Loesel     (C. 

C.  A.,  5th  Cir.),  33  Am.  B.  R.  580, 
219  Fed.  417;  Matter  of  Schou  (D.  C, 
Conn.),  32  Am.  B.  R.  494,  213  Fed.  514; 
Miles  Paint  Mfg.  Co.  (D.  C,  Pa.),  32  Am. 
B.  R.  793;  Matthews  &  Sona  v.  Webre  Co. 
(D.  C,  La.),  32  Am.  B.  R.  180,  213  Fed. 


396,  holding  that  an  order  of  sale  in  fore- 
closure, granted  by  a  state 'court  in  a  pro- 
ceeding commenced  lifter  the  filing  of  the 
petition  in  bankruptcy,  but  prior  to  the  ad- 
judication, is  necessarily  void;  see  Am. 
Bankr.  Dig.  §  236. 

Notice  to  creditors. — Thus  the  filing  of  a 
petition  in  involuntary  proceedings  is  notice 
thereof  to  all  the  creditors  of  the  alleged 
bankrupt.  In  re  Billing  (D.  C,  Ala.),  17 
Am.  R  R.  80,  145  Fed.  395. 

Property  in  another  district. —  It  is  im- 
material that  the  property  affected  by  the 
filing  of  the  petition  is  in  another  district. 
In  re  Granite  City  Bank  (C.  C.  A.,  8th  Cir.), 
14  Am.  B.  R.  404,  137  Fed.  818;  In  re 
Dem.pster  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
751,  172  Fed.  353. 

Lis  pendens. —  In  Matter  of  Zotti  (Ref., 
N".  Y.),  23  Am.  B.  R.  60,  affd.  23  Am.  B.  R. 
812,  178  Fed.  304,  the  court  said:  "The 
filing  of  a  bill  in  equity  in  the  United  States 
court  is  considered  the  same  as  the  filing  of 
a  lis  pendens  in  a  state  which  requires  such 
filing.  •  ♦  ♦  The  filing  of  the  petition 
w^as  a  command  to  all  having  possession  of 
property  which  the  bankrupt  at  that  moment 
owned,  to  hold  the  same  subject  to  the  orders 
of  the  court.  The  *  rem  *  was  reached  by  the 
filine  of  the  petition,  no  matter  where  it 
was.** 

Effect  on  property  in  possession  of  bank- 
rupt.—  The  exclusive  jurisdiction  of  the 
bankruptcy  court  is  so  far  in  rem  that  the 
estate  is  regarded  as  in  custodia  legia  from 
the  filing  of  the  petition.  Bailey  v.  Baker 
Ice  Machine  Co.  (U.  S.  Sup.  Ct.),  239  U.  S. 
268,  35  Am.  B.  R.  814,  60  L.  Ed.  275;  Matter 
of  Continental  Coal  Corp.  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  R.  168,  238  Fed.  113;  State 
of  Missouri  v.  Angle  (C.  C.  A.,  8th  Cir.), 
38  Am.  B.  R.  394,  236  Fed.  644. 

The  filing  of  an  involuntary  petition  in 
bankruptcy  brings  into  custodia  legis  all 
property  then  in  the  possession  of  the  bank- 
rupt or  its  common  law  assignee,  although 
a  replevin  suit  by  a  vendor  against  the 
assignee  is  pending.  Matter  of  Wellmade 
Gas  Mantle  Co.  (C.  C.  A.,  1st  Cir.),  37  Am. 
B.  R.  7,  233  Fed.  250. 

Caveat  and  injunction. —  The  filing  of  the 
petition  in  bankruptcy  and  the  adjudication 
themselves   constitute   a   caveat   and   an   in- 
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ever,  according  to  several  recent  cases,  the  application  of  this  maxim  is  limited.^ 
Its  effect  upon  the  jurisdiction  of  a  court  of  bankruptcy  in  respect  to  the  bank- 
rupt's property,  as  dependent  upon  possession,  is  considered  under,  §  23,  post. 
g.  Amendments  of  petitions. —  (1)  In  aENEEAL. —  The  amendment  of  a  peti- 
tion in  bankruptcy  is  permissible  as  in  the  case  of  pleadings  in  other  actions 
and  proceedings.  The  general  rules  of  pleadings  and  practice  relative  to  amend- 
ments apply  to  petitions  in  bankruptcy.  The  am^idment  of  a  petition^  is  a 
matter  of  discretion.^^    This  general  power  of  amendment  is  not  abrogated  or 


junction  by  the  court  against  any  interfer- 
ence with  the  property  of  the  bajikrupt  by 
all  persons  who  have  no  liens  upon,  title,  or 
debatable  claims  to  it  at  the  time  the  petition 
is  filed,  and  the  taking  and  disposition  of  it 
by  any  of  them  violates  that  injunction. 
Darrough  v.  First  NaUpnal  Bank  of  Clare- 
more  (Okla.  Sup.  Ctr,  37  Am.  B.  R.  75, 
156  Pac.  191. 

E£fect  of  filing  petition  in  involuntary  pro- 
ceeding AS  8ta3ring  sale  by  sheriff. —  The  filing 
of  a  petition  in  bankruptcy  is  suflicient  no- 
tice to  a  sherifif,  if  brought  to  his  attention, 
to  prevent  the  sale  of  the  bankrupt's  prop- 
erty, advertised  to  take  place  soon  after  filing 
the  petition.  Matter  of  Miles  Paint  Mfg. 
Co.   (D.  C,  Pa.),  32  Am.  B.  R.  793. 

Effect  of  levy  after  petition  filed.— The 
court  cannot  be  ousted  oi  its  jurisdiction  by 
any  officer  seeking  to  make  a  levy  upon  the 
bankrupt's  property  by  virtue  of  process  issu- 
ing out  of  a  state  court.  Matter  of  Schou 
(D.  C,  Conn.),  32  Am.  B.  R.  494,  213  Fed. 
514. 

A  bank  cannot  lawfully  pay  a  note,  after 
a  petition  in  bankruptcy  has  been  filed 
against  the  maker.  Matter  of  Midland  Motor 
Co.  (C.  C.  A.,  7th  Cir.),  37  Am.  B.  R.  364, 
224  Fed.  368. 

35.  Limitation  of  application  of  doctrine. — 
This  maxim  was  stated  in  Mueller  v.  Nugent, 
184  U.  S.  1,  7  Am.  B.  R.  224.  Subsequently 
the  Supreme  Court  said:  "The  remark 
made  in  Mueller  v.  Nugent  that  the  filing 
of  the  petition  [in  bankruptcy]  is  a  caveat 
to  all  the  world  and  in  fact  an  attachment 
and  injunction  was  made  in  regard  to  the 
particular  facts  in  that  case.'*  York  Mfg. 
Co.  V.  Cassell,  201  U.  S.  344,  15  Am.  B.  R. 
638,  50  L.  Ed.  782.  And  in  Matter  of 
Mertens  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R. 
362,  369,  144  Fed.  818,  the  court  said: 
"  WTiile  the  filing  of  a  petition  in  bankruptcy 
IS  a  caveat  to  all  the  world,  the  notice  ought 
not  to  have  the  effect  of  paralyzing  all  busi- 
ness dealings  with  the  deotor,  or  to  prevent 
the  lienors  or  pledgees  from  enforcing  their 
contracts."  In  re  Rathman  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  246,  261,  183  Fed.  913, 
the  court,  speaking  of  this  maxim,  said: 
"The  later  decisions  of  the  Supreme  Court 
adjudge  that  this  statement  applies  only  to 

ftarties  who  have  no  substantial  claim  of  a 
ien  upon  or  a  title  to  the  property  of  the 
bankrupt,  and  that  against  those  who  have 
such  claims  of  existing  liens  or  titles  when 
the  petition  in  bankruptcy  is  filed,  that  filing 
is  neither  a  caveat  nor  an  attachment,  that 


it  creates  no  lien  and  that  until  the  bank- 
ruptcy court  by  some  act  of  one  of  its  officers 
takes  aotual  possession  of  the  property,  or 
makes  such  claimants  parties  to  the  proceed- 
ing by  some  order  or  process,  or  notice  of  the 
proceeding  comes  to  them,  their  liens,  titles 
and  remedies  are  unaffected  thereby  and  they 
are  strangers  to  the  proceeding."  But  in  the 
case  of  Acme  Harvester  Co.  v.  Beekman  Lum- 
ber Co.,  222  U.  S.  300,  27  Am.  B.  R.  202,  56- 
L.  Ed.  208,  the  Supreme  Court  reaffirmed  the 
doctrine  of  Mueller  v.  Nugent,  supra,  and 
stated  that  *'  The  exclusive  jurisdiction  of  the 
bankruptcy  court  is  so  far  in  rem  that  the 
estate  is  r^arded  as  in  custodia  legia  from 
the  filing  of  the  petition."  See  also  Matter 
of  Zotti  (C.  C.  A.,  2d  Cir.),  26  Am.  B.  R. 
234,  186  Fed.  84,  affg.  23  Am.  B.  R.  812, 
178  Fed.  304;  Christopherson  v.  Harrington 
(Minn.  Sup.  Ct.),  118  Minn.  42,  32  Am.  B. 
'R.  84C,  136  N.  W.  289;  Tube  City  Mining 
&  Milling  Co.  v.  Otterson  (Ariz.  Sup.  Ct.), 
16  Ariz.  306,  35  Am.  B.  R.  500,  146  Pac. 
£03. 

The  mere  filing  of  a  petition  in  involuntary 
bankruptcy  does  not  give  jurisdiction,  nor 
establish  facts  upon  which  jurisdiction  may 
depend.  Matter  of  Pennington  &  Co.  (D.  C, 
Ky. ) ,  36  Am.  B.  R.  832,  228  Fed.  388. 

36.  Consult  Bankr.  Act,  §  7,  for  amend- 
ments of  schedules.  For  amendment  of  peti- 
tions generally,  see  Am.  B.  R.  Dig.  §  231. 

37.  Discretion  to  amend. —  In  the  case  of 
Armstrong  v.  Fernandez,  208  U.  S.  324,  19 
Am.  B.  R.  746,  the  court  said:  "The  power 
of  a  court  of  bankruptcy  over  amendments 
is  undoubted  and  reste  in  the  soimd  discre- 
tion of  the  court."  Wilder  v.  Watts  (D.  C, 
S.  C),  15  Am.  B.  R.  57,  138  Fed.  426,  to 
the  effect  that  the  amendments  are  usually 
allowed  if  the  acts  of  justice  will  be  pro- 
moted, but  as  they  are  not  matters  of  right 
the  court  must  exercise  its  discretion  in  per- 
mitting them.  The  privilege  of  amending  a 
petition  in  involuntary  bankruptcy  is  a  mat- 
ter resting  in  the  discretion  of  the  court, 
not  to  be  reviewed,  except  when  such  discre- 
tion has  been  abused.  In  re  Rosenblatt  & 
Co.  (C.  C.  A.,  2d  Cir.),  28  Am,  B.  R.  401, 
193  Fed.  638;  Sabin  v.  Blake-MoFall  Co. 
(C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179,  223 
Fed.  501,  confirming  its  amendment  of  an 
involuntary  petition  filed  after  expiration  of 
time  fixed  for  that  purpose ;  Matter  of  Frank 
(C.  C.  A.,  3d  Cir.),  38  Am.  B.  R.  674. 

The  exercise  of  jurisdiction  to  amend  an 
involuntary  petition  is  within  the  sound  dis- 
cretion of  the  court,  having  in  mind  the  in- 
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restricted  in  any  sense  by  the  provisions  of  General  Order  XI  which  relates 
to  the  amendment  of  petitions  and  schedules.^  A  petition  may  be  amended  to 
bring  it  within  the  terms  of  an  amendatory  act.^  The  permitting  or  refusal  of 
an  amendment,  being  within  the  discretion  of  the  conrt,  will  not  be  interfered 
with  nnless  there  ^s  an  abuse  of  snch  discretion.  An  amendment  will  not  be 
allowed  unless  it  clearly  appear  that  the  ends  of  justice  will  be  promoted 
thereby.^  It  will  be  denied  if  the  application  is  made  after  an  unreasonable 
delay  ^  or  when  the  allegation  in  eSect  will  beoome  the  basis  of  a  new  and 
independent  proceeding.^ 

(2)  When  allowed. —  (I)  To  conform  to  evidence. —  If  evidence  is 
adduced  without  objection,  tlie  petition,  if  deemed  insufficient,  may  be  amended 
to  conform  thereto,  and  when  so  amended  it  relates  to  and  takes  effect  as  of  the 
date  of  the  filing  of  the  original  petition.^  An  amendment  for  the  purpose  of 
coDforming  the  pleadings  to  the  facts  proven  is  frequently  permitted,  even 
on  the  coming  in  of  a  special  master's  report.**  There  must  be  in  the  record 
as  it  stands,  the  substance  of  that  which  is  to  be  supplied  by  amendment.**  An 
amendment  of  an  original  petition  may  be  allowed  before  proceeding  to  a  new 
trial  where  it  is  necessary  because  of  evidence  adduced  upon  a  former  trial.*^ 

(II)  Correction  of  mistakes  or  defects. —  It  will  usually  be  granted  to  cure 
an  error  due  to  mists^e  of  counsel,*'  or  one  purely  clerical.*®  Where  the  defect 
does  not  pertain  to  the  jurisdiction  of  the  court,  either  in  respect  to  the  parties 
or  the  subject-matter,  an  amendment  will  usually  be  permitted.*®  But  if  the 
defect  goes  to  the  jurisdiction  of  the  court,  the  right  thereto  is  not  so  clear.^ 


terests  of  creditors.  International  Silver  Co. 
V.  N«w  York  Jewelry  Co.  (C.  C.  A.,  6th 
dr.),  37  Am.  B.  R.  91,  283  Fed.  945. 

38.  Gleaaon  ▼.  Smith  (C.  C.  A.,^d  Cir.), 
16  Am.  B.  R.  602,  145  Fed.  895;  In  re 
BeUah  (D.  C,  Del.),  8  Am.  B.  R.  310,  116 
Fed.  69. 

39.  In  re  Soammon,  Fed.  Cas.  12,427;  In 
re  Scnll,  Fed.  Cas.  12,568. 

40.  Wilder  ▼.  Watts  (D.  €.,  S.  C),  15 
Am.  B.  R.  57,  138  Fed.  426;  Woolford  v. 
IMamond  State  Steel  Co.  (IX  C,  DeL),  15 
Am.  B.  R.  31,  138  Fed.  582.  See  In  re 
Farthing  (D.  C,  No.  Car.),  29  Am.  B.  R.  732, 
202  Fed.  557. 

41.  In  re  Freudenfels,  Fed.  Cas.  5,112-a. 

42.  In  re  Hyde  &  Co.  (O.  C,  N.  Y.),  4 
Am.  B.  R.  602,  103  Fed.  617 ;  In  re  Mercur 
(D.  a,  Penn.),  8  Am.  B.  R.  275,  116  Fed. 
655,  affd.  (C.  C.  A.,  3d  Cir.),  U)  Am.  B.  R. 
505,  122  Fed.  384,  where  it  waa  held  that  the 
right  to  amend  can  go  no  further  than  to 
bring  forward  and  make  effective  that  which 
is  in  some  form  already  in  the  record. 

43.  Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A-,  7th  Cir.),  15  Am. 
B.  R.,  804,  141  Fed.  518,  holding  that,  where 
the  petition  in  an  involuntary  proceeding, 
though  aUeging  specific  acts  of  bankruptcy, 
charges  generallv  the  giving  of  a  preference 
to  unknown  creditors,  and  some  of  the  testi- 
mony taken  before  the  referee,  without  objec- 
tion, relatM  to  alleged  preferences  not  speci- 
fied in  the  petition,  and  testimony  relating 
thereto  ia  also  received  on  behalf  of  the 
aUeged  bankrupt,  the  findings  of  the  referee 
that  sucb  transfers  constitute  acts  of  bank- 
ruptcy are  justified,  and  the  court  may  per- 


mit the  petition  to  be  amended  as  of  the 
date  of  its  filing  so  as  to  charge  such  trans- 
fers as  acts  of  bankruptcy. 

44.  In  re  Lange  (D.  C,  N.  Y.),  3  Am.  B. 
R.  231,  97  Fed.  196;  In  re  Miller  (D.  C, 
N.  Y.),  5  Am.  B.  R.  140,  104  Fed.  764;  In 
re  Bininger,  Fed.  Cas.  1,420;  In  re  Oaltinger, 
Fed.  Cas.  5,202;  Chicago  Motor  Vehicle  Co. 
V.  American  Oak  Leather  Co.  (C.  C.  A.,  7th 
Cir.),  15  Am.  B.  R.  804,  141  Fed.  518,  72 
C.  C.  A.  576;  Hark  v.  Allen  Co.  (C.  C.  A., 
3d  Cir.),  17  Am.  B.  R.  3.  146  Fed.  665. 

46.  In  re  Mercur  (C.  C.  A.,  3d  Cir.),  10 
Am.  B.  R.  505,  122  Fed.  384.  In  the  case  of 
Matter  of  Frank  (C.  C.  A.,  3d  Cir.),  38  Am. 

B.  R.  674,  it  was  held  that  an  amended  peti- 
tion should  not  be  permitted  in  which  peti- 
tioners swear  to  positive  averments  of  facts, 
where  they  had  testified  ti^at  they  had  no 
such  knowledge  a»  would  justify  the  aver- 
ments. 

46.  Matter  of  Hark  Bros.  (D.  C,  Penn.), 
15  Am.  B.  R.  460,  142  Fed.  179,  affd.  sub 
Tiom,  Hark  ▼.  Allen  Co.  (C.  C.  A.,  3d  Cir.), 
17  Am.  B.  R.  3,  146  Fed.  665. 

47.  In  re  Hill,  Fed,  Cas.  6,485.  See  also 
In  re  Freund  (Ref.,  N.  Y.),  1  Am.  B.  R.  25. 

48.  In  re  BeUah  (D.  C,  Del.),  8  Am.  B. 
R.  310,  116  Fed.  49;  Gleason  v.  Smith   (C. 

C.  A.,  3d  Cir.),  W  Am.  B.  R.  602,  145  Fed. 
895. 

49.  In  re  Shoesmith  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  645,  135  Fed.  684. 

60.  In  re  Rosenfields,  Fed.  Cas.  12,061. 
See  also  Woolford  v.  Diamond  State  Steel 
Co.  (D.  C,  Del.),  15  Am.  B.  R.  31,  138  Fed. 
582. 
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Thus,  where  an  involuntary  petition  shows  upon  its  face  that  the  claims  of  the 
petitioners  in  the  aggregate  are  less  than  $500,  the  petition  is  fatally  defective 
and  may  not  be  amended  by  joining  others  as  creditors.**^  But  Federal  courts 
have  the  power  to  permit  amendments  of  pleadings  by  the  insertion  or  cor- 
rection of  jurisdictional  as  well  as  other  averments.^*  Thft,  a  petition  may 
be  amended  to  cure  defects,  such  as  those  which  pertain  to  the  averments  of  the 
residence  or  place  of  business  of  a  bankrupt,*®  especially  where  rights  of  cred- 
itors have  accrued  which  would  be  affected  by  its  dismissal.*^  An  involuntary 
petition  may  be  amended  so  as  to  show  that  the  alleged  bankrupt  is  subject  tip 
the  act*^ 

(III)  As  to  number  of  creditors  and  amotmi  of  claims. — ^An  amendment  is 
permissible  by  the  insertion  of  an  averment  that  all  the  bankrupt's  creditors 
are  less  than  twelve.^  An  insufficiency  in  the  allegations  of  the  petition  as  to 
the  number  of  the  creditors  "  or  the  nature  and  amounts  of  their  claims  **  is 
not  to  be  regarded  as  an  incurable  jurisdictional  defect,  and  may  be  supplied 
by  amendment 

(IV)  As  to  status  of  hankrupt, —  The  petition  may  be  amended  so  as  to  aver 
that  the  alleged  bankrupt  is  not  a  wage-earner  or  a  person  engaged  chiefly  in 
farming  or  flie  tillage  of  the  soil.^  If  there  is  an  error  in  the  name  of  the 
alleged  bankrupt  the  petition  may  be  amended  so  as  to  correct  it.*^ 


61.  In  re  Stein  (D.  C,  Penn.),  12  Am.  B. 
R.  364,  130  Fed.  377. 

But  the  rule  is  different  if  the  amount  set 
forth  in  the  petition  exceeds  .$500,  and  there- 
after it  develops  that  the  provable  claims 
of  the  original  petitioners  are  lees  than  $500; 
in  such  a  case  an  amendment  may  be  per- 
mitted prior  to  the  adjudication  and.  other 
creditors  permitted  to  join  in  the  petition. 
In  re  Ryan  (D.  C,  Penn.),  7  Am.  B.  R.  5ft2, 
114  Fed.  373;  In  re  Mackay  (D.  C,  Del.),  6 
Am.  B.  K.  577,  110  Fed.  355;  In  re  Mam- 
moth Pine  Lumber  Oo.  (D.  C,  Ark.),  6  Am. 
B.  R.  84,  109  Fed.  308. 

52.  In  re  Plymouth  Cordage  Co.  (C.  0. 
A.,  8th  Cir.),  13  Am.  B.  R.  665,  136  Fed. 
1000. 

68.  In  re  Weinmann,  2  N.  B.  N.  &  R.  51. 

84.  In  re  Hammond  (D.  C,  N.  Y.),  20  Am. 
B.  R.  776,  163  Fed.  548. 

55.  International  Silver  Co.  v.  New  York 
Jewelry  Co..(C.  C  A.,  6th  Cir.),  37  Am.  B. 
R.  01,  233  Fed.  945. 

56.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  666,  135  Fed.  1000; 
Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  362,  136  Fed.  78. 

57.  In  re  Markey  (D.  C,  Del.),  6  Am. 
B.  R.  677,  110  Fed.  355;  In  re  Bellah  (D.  C, 
Del.),  8  Am.  B.  R.  310,  110  Fed.  69;  Ryan 
v.  Hendricks  (C.  C.  A.,  7th  Cir.),  21  Am. 
B.  R.  570,  166  Fed.  94,  holding  that  if  a 
petition  fails  to  clearly  set  forth  the  number 
of  creditors,  the  amount  of  their  claims  and 
the  occupation  of  the  debtor,  it  may  be 
amended. 

58.  Conwav  v.  German  (C.  C.  A.,  4th  Cir.), 
21  Am.  B.  R.  577,  166  Fed.  67;  In  re  White 
(D.  C,  Penn.),  14  Am.  B.  R.  241,  135  Am. 
199. 

59.  Beach  v.  Macon  Grocery  Co.  (C.  C.  A., 


5th  Cir.),  9  Am.  B.  R.  762,  120  Fed.  736; 
In  re  Brett  (D.  C,  N.  J.),  12  Am.  B.  R. 
492.  130  Fed.  9S1;  In  re  White  (D.  C, 
Penn.),  14  Am.  B.  R.  241,  136  Fed.  199; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
Cir.),  13  Am.  B.  R,  665,  135  Fed.  1000. 

It  is  no  abttse  of  discretion  to  permit  an 
involuntl^y  petition  to  be  amendea  so  as  to 
aver  that  the  alleged  bajikrupt  is  not  "  a 
wage-earner  nor  a  pereon  engaged  chiefly  in 
farming  or  tillage  of  the  soil.*'  Armstrong 
T.  Femandee,  208  U.  S.  324,  19  Am.  B,  R, 
746,  52  L.  Ed.  514 ;  In  re  Crenshaw  ( D.  C, 
Ala.),  19  Am.  B.  R.  502,  166  Fed.  271;  In 
re  Mero  (D.  C,  Conn.),  12  Am.  B.  R.  171, 
128  Fed.  633;  In  re  Pilger  (D.  C.,  Wis.), 
9  Am.  B.  R.  244,  118  Fed.  206. 

Error  to  deny  amendment. — -  In  Conway 
V.  German  (C.  O.  A.,  4th  Cir.),  21  Am.  B. 
R.  577,  166  Fed.  67,  it  was  held  error  to 
deny  a  motion  for  an  amendment  in  this  re- 
spect. The  court  said :  ''  Sudi  an  averment 
so  far  as  this  case  is  concerned,  is  a  mere 
negative  one,  and  not  of  a  jurisdictional 
character.  There  is  no  contention  made  hare 
by  the  defendants  that  they  belong  to  the 
inhibited  class,  and  hence  cannot  be  adjudi- 
cated bankrupts,  and  as  a  matter  of  fact 
they  do  belong  to  that  dase.  Were  they  seek- 
ing to  come  within  the  inhibited  class,  it 
would  be  essential  for  them  to  make  proof 
of  their  averment,  but  they  are  not,  and 
while  technically  speaking  it  should  have 
been  stated  in  the  petition,  that  they  were 
not  persons  coming  within  that  class,  still  it 
was  not  essential  so  to  do,  and  in  no  sense 
affected  the  merits  of  the  case,  and  the 
amendments  desired  should  have  been  per- 
mitted." 

60.  Gleason  v.  Smith  (O.  C.  A.,  Sd  dr.), 
16  Am.  B.  R.  602,  145  Fed.  895. 
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(V)  As  to  existence  of  partnership. —  Wliere  one  member  of  a  firm  has  not 
made  the  other  members  parties  to  a  petition  in  a  voluntary  proceeding  he  may 
amend  his  petition  so  as  to  bring  in  such  partners.^^  And  a  petition  against  two 
persons  ailing  that  a  partnership  existed  may  be  amended  by  striking  out  all 
reference  to  one  of  them  when  it  appeared  that  such  partnership  did  not  exist.** 

(VI)  Defective  verificaiion, — A  defective  verification  to  an  involuntary 
petition  may  be  amended.^  But  an  involuntary  petition,  which  has  not  been 
verified  in  compliance  with  section  18-c  of  the  act,  may  not  be  amended  by 
filing  nunc  pro  tunc  -another  petition  reciting  the  same  .facts  and  properly 
verified.®* 

(VII)  Insertion  of  new  act  of  banhruptcii. — As  a  general  rule  an  involun- 
tary petition  cannot  be  amended  by  setting  out  therein  an  act  of  bankruptcy 
not  referred  to  in  the  original  petition  and  occurring  more  than  four  months 
before  application  for  the  orderallowing  the  amendment.*^  But  such  an  amend- 
ment may  be  permitted  if  clearly  in  furtherance  of  justice,  and  if  its  omission 
from  the  original  petition  is  properly  excused.^  Even  if  the  court  has  power 
to  allow  an  amendment  to  a  petition  setting  up  a  new,  separate,  and  inde- 
pendent act  of  bankruptcy  which  occurred  more  than  four  months  before  flie 
application  to  insert  it  in  the  petition,  it  ought  not  to  do  so,  except  upon  a  show- 
ing that  the  petitioner  was  duly  diligent  and  that  the  interests  of  justice  require 
such  action.  The  tendency  of  the  decisions  is  toward  a  more  liberal  practice 
in  granting  amendments  and  in  some  of  the  later  decisions  it  has  been  held  that 
it  is  discretionary  with  the  court  to  permit  the  petitioner  to  insert  by  amend- 
ment additional  -acts  of  bankruptcy.^    Where  the  amendment  offered  shows 


81.  In  re  Freond  (Ref.,  N.  Y.),  1  Am.  B. 
R.  25. 

es.  In  re  Richardson  (D.  C,  Mass.),  27 
Am.  B.  R.  590,  102  Fed.  60. 

63.  Armstrong  v.  Fernandez,  208  U.  S. 
324,  19  Am.  B.  R.  746,  52  L.  Ed.  514;  In- 
ternational Silver  Co.  v.  New  Ybrk  Jewelry 
Oo.  (C.  C.  A.,  6th  Cir.),  37  Am,  B.  R.  91, 
233  Fed.  945. 

61  Matter  of  Frank  (D.  C,  Pa,),  37  Am. 
B.  R.  19,  234  Fed.  665. 

66.  In  re  Perlhefter  (D.  C,  N.  Y.),  25 
Am,  B.  R.  576,  177  Fed.  299;  In  re  Pure 
Milk  Co.  (D.  C,  Ala.),  18  Am.  B.  R.  735, 
154  Fed.  459;  In  re  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  362,  135  Fed.  742,  68  C.  C.  A. 
380;  Wilder  v.  Watts  (D.  C,  S.  Car.),  15 
Am.  B.  R.  57,  138  Fed.  426.  See  also  >Mat- 
ter  of  Rigf^s  Restaurant  Co.  (C.  C.  A.,  2d 
Cir.),  11  Am.  B,  R.  508,  130  Fed.  691; 
Reed  v.  Cowley,  Fed.  Cas.  11,644;  In  re 
.Moree,  Fed.  Cas.  9,851 ;  In  re  Leonard,  Fedi 
Cas.  8,255. 

Later  act  of  bankruptcy. —  A  petition  in 
involuntary  bankruptcy  may  not  be  amended 
by  the  insertion  of  a  further  and  later  act 
of  bankruptcy  than  the  one  set  up  origin- 
ally.   In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 

B.  R.  713,  117   Fed.  294;  In  re  Cleary    (D. 

C.  Pa.),  24  Am.  B.  R.  742,  179  Fed.  990. 
But  see  to  the  contrary  In  re  Hamrick  (D. 
C.  Ga.),  23  Am.  B.  R.  721,  175  Fed.  279. 

IVo  act  of  bankruptcy  originally  alleged. — 
Where  the  original  petition  in  an  involun- 
tary proceeding  fails  to  allege  an  act  of 
bankruptcy,  it  will  not  be  amended  so  as  to 


allege  an  act  committed  more  than  four 
months  before  the  application  for  the  amend- 
ment, la  re  Pure  Milk  Co.  (D.  C,  Ala.), 
18  Am.  B.  R.  735,  154  Fed.  459;  Armour  ft 
Co.  V.  Miller  (C.  C.  A.,  5th  an),  31  Am. 
B.  R.  356,  209  Fed.  784. 

66.  Hark  ▼.  Allen  Co.  fC.  C.  A.,  3d  Cir.), 
17  Am.  B.  R.  3,  146  Fed.  665;  White  v. 
Bradley  Timber  Co.  (D.  C,  Ala.),  8  Am.  B. 
R.  671,  116  Fed.  768,  quoting  this  proposition 
from  Collier  on  Bankruptcy;  wilder  v. 
Watts  (D.  C,  S-  Car.),  15  Am.  B.  R.  57,  138 
Fed,.  423,  holding  that  where  the  proposed 
amendment  is  not  served  upon  the  alleged 
bankrupt,  and  no  excuse  is  made  for  its  omis- 
sion from  the  original  petition,  though 
known  to  the  petitioner,  the  application  for 
leave  to  amend  is  not  in  furtherance  of 
justice  and  will  be  denied. 

67.  Matter  of  Forbes  (D.  C,  Mass.),  37 
Am.  B.  R.  511,  235  Fed.  316;  Matter  of 
Lewis  Shoe  Co.  (D.  C.,  Mass.),  38  Am.  B.  R. 
134,  235  Fed.  1017. 

68.  Pittsburgh  Laundry  Supply  Co.  v.  Im- 
perial Laundry  Co.  (C.  C.  A.,  3d  Cir.),  18 
Am.  B.  R.  756,  154  Fed.  662;  Hark  v.  C. 
M.   Allen  Co.    (C  C.   A.,  3d  Cir.),   17   Am. 

B.  R.  3,  146  Fed.  665;   In  re  Nusbaum   (D. 

C,  X.  Y.),  18  Am.  B.  R.  508,  152  Fed.  836; 
In  re  Haraick  (D.  C,  Ga.),  23  Am.  B.  R. 
721,  175  Fed.  279. 

"A  liberal  policy  in  regard  to  the  allow- 
ance of  amendments  to  pleadings,  both  at 
common  law  and  in  equity  is  to  be  en- 
couraged, where  the  amendments  proposed 
tend  to  prevent  a  failure  of  justice  through 
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acts  of  bankruptcy  of  like  character  as  the  one  attempted  to  be  shown  in  the 
original  petition,  the  amendment  should  be  allowed.^  Thus,  where  an  involun- 
tary petition  allies  the  giving  of  a  preference  as  an  act  of  bankruptcy,  an 
amendment  will  be  allowed  so  as  to  permit  the  petitioner  to  set  up  the  giving 
of  another  preference.^® 

(VUI)  Amended  petition  filed  after  four  months. —  An  amended  petition 
may  be  filed  after  four  months  have  elapsed  since  the  commission  of  the  act 
of  bankruptcy  charged,  especially  where  the  same  act  is  relied  on,  and  it  is 
alleged  in  substantially  the  same  words;  the  amended  petition  relates  back  to 
the  date  of  the  original  petitionJ^  But  the  doctrine  of  relation  back  is  not 
applicable  where  the  amendment  sets  up  a  new  cause  of  action,  or  where  to 
cause  it  to  relate  back  would  have  the  effect  of  depriving  an  adverse  party  of 
a  substantial  right  on  which  no  attack  was  made  in  the  original  pleading.'^ 

(2)  Practice. —  General  Order  XI  provides  that  "amendments  shall  be 
printed  or  written,  signed  and  verified,  like  original  petitions  and  sdhedules. 
In  the  application  for  leave  to  amend,  the  petitioner  shall  state  the  cause  of 
the  error  in  the  paper  originally  filed.''  This  provision  is  not  exclusive  of  the 
power  to  permit  amendments  inherent  in  the  court. ^*     Failure  to  verify  an 


technicalities,  and  where  their  allowance  does 
not  affect  injuriously  any  just  right  of  the 
opposite  party."  Hark  v.  Allen  Co.  (C.  C.  A., 
3d  Oir.),  17  Am.  B,  R.  3,  146  Fed.  6fl»5. 

Insolvency  when  act  was  committed.-^ 
The  court  has  power  to  amend  a  petition  in 
involuntary  bankruptcy,  which  alleges  in- 
solvency only  at  the  date  of  filing  the  peti- 
tion, so  as  to  show  insolvency  at  the  date 
the  act  of  bankruptcy  alleged  was  committed, 
where  the  facta  disclosed  by  the-  schedules 
filed  show  the  existence  for  several  years 
previous  of  all  debts  except  one,  the  asser- 
tion of  such  other  debt  on  that  date,  and 
also  indicate  that  the  statement  of  assets 
runs  back  over  that  period.  In  re  Pangborn 
(D.  C,  Mich.),  26  Am.  B.  R.  40,  185  Fed. 
873. 

68.  White  v.  Bradley  Timber  Co.  (D.  C, 
Ala.),  8  Am.  B.  R.  671,  116  Fed.  768. 

Where  essential  facts  are  alleged. —  An  in- 
solvent who  confesses  judgment  to  his  wife 
in  an  amount  equal  to  the  value  o|  his  only 
assets,  and  withholds  execution,  does  not 
commit  an  act  of  bankruptcy  within  the 
meaning  of  section  3a  (3)  of  the  Bankruptcy 
Act ;  but  an  involuntary  petition  stating  such  ^ 
facts  may  be  amended  so  as  to  allege  the  acts 
of  bankruptcy  defined  in  clauses  (1)  and 
(2)  of  the  same  section.  Matter  of  Irish 
(D.  C.  Pa.),  36  Am.  B.  R.  185,  228  Fed.  573. 

70.  In  re  Lange  (I>.  C,  N.  Y.),  3  Am.  B. 
R.  231,  97  Fed.  196;  In  re  Miller  (D.  C, 
N.  Y. ) ,  6  Am.  B.  R.  140,  104  Fed.  764.  See 
also  Chicago  Motor  Vehicle  Co.  v.  American 
Oak  Leather  Co.  (C.  C.  A.,  7th  Cir.),  16  Am. 
B.  R.  804,  141  Fed.  518,  72  C.  C.  A.  576. 

Where  the  alleged  preferential  payments 
relied  on  as  acts  of  bankruptcy  occurred 
more  than  four  months  prior  to  the  filing  of 
an  amended  petition  which  asserts  them,  and 
were  chargea  for  the  first  time  in  that  peti- 
tion, and  are  new  and  independent  preferen- 


tial acts  charged  by  way  of  substituticm  for 
the  acts  alleg^  in  the  origirfal  petition,  and 
not  mere  enlargements  and  amendments  to 
the  alleged  acts  of  bankruptcy  set  out  in 
petitions  filed  within  the  proper  four  months' 
period,  then  and  in  that  case  the  transactions 
nave  not  arisen  within  the  four  months' 
period  immediately  preceding  the  filing  of 
the  petition  and  cannot  be  relied  on  as  acts 
of  bankruptcy.  Where  in  an  original  peti- 
tion in  involuntary  proceedings  it  was  al- 
leged that  certain  preferential  payments 
were  made  to  a  bank  within  four  months,  an 
amended  petition,  which  shows  that  said  pay- 
ment to  the  bank  waa  in  fact  a  payment 
made  to  creditors  through  the  medium  of  the 
bank,  is  a  mere  explanation  of  the  first  act 
of  bankruptcy  charged  and  not  substittited 
or  new  items.  Matter  of  Brown  Commercial 
Car  Co.  (C.  C.  A.,  7th  Cir.),  86  Am.  B.  R. 
45,  227  Fed.  387. 

71.  Millan  v.  Exchange  Bank  (C.  C.  A., 
4th  Cir.),  24  /Sm.  B.  R.  889,.  183  Fed.  758; 
Ryan  v.  Hendricks  (C.  C.  A.,  7th  Cir.),  21 
Am.  B.  R.  570,  166  Fed.  94;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209. 

A  bankruptcy  court  has  jurisdiction  to  per- 
mit an  amendment  of  an  involuntary  peti- 
tion more  than  four  months  after  the 
alleged  preferential  transfer,  where  the 
original  petition  was  filed  within  four 
months,  and  omitted  only  the  information 
necessary  to  enable  the  bankrupt  to  meet  the 
charge.  International  Silver  Co.  v.  New 
York  Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37 
Am.  B:  R.  91,  233-  Fed.  946.  But  see  Matter 
of  Lewis  Shoe  Co.  (D.  C,  Mass.),  38  Am. 
B.  R.  134,  235  Fed.  1017. 

78.  Armour  &  Co.  v.  Miller  (C.  C.  A.,  5th 
Cir.),  31  Am.  B.  R.  366,  209  Fed.  784. 

73.  In  re  Bellah  (D.  C,  Del.),  8  Am.  B.  R. 
310,   116  Fed.  49. 
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amended  petition  as  required  by  such  general  order  may  be  corrected  subae- 
quentlyJ*  Amendments  before  adjudication  can,  it  is  thought,  be  granted  only 
by  the  judge,  and  not  by  a  referee  sitting  as  a  special  master,  though  there  is 
authority  for  the  opposite  view,^^  The  practice  varies.  The  application  to 
amend  may  take  the  form  of  an  oral  motion  on  the  trial.^®  The  application  to 
amend  is  not  absolutely  required  to  be  in  writing,  although  it  is  better  practice 
to  submit  a  written  iq>plication.  Notice  of  the  application  to  amend  may  be 
waived  l^  an  express  written  consent  to  the  amendment."  Usually  it  is  made 
on  a  petition  or  affidavits,  accompanied  by  a  copy  of  or  including  the  proposed 
amendments,*^®  on  due  notice  to  the  other  parties.  If  granted,  it  relates,  back 
to  the  time  the  petition  was  filed  and  has  &e  same  effect  as  if  included  in  the 
original  petition.^®  The  amendment  does  not  advance  the  date  of  filing  the 
petition  so  as  to  affect  the  four  months'  period  as  to  preferences.^  In  con- 
formity with  this  Greneral  Order  a  petition  or  application  for  leave  to  amend 
should  show  why  the  allegation  proposed  to  be  set  forth  by  the  amendment  was 
not  included  in  the  original  petition.®^  An  amendment  which  introduces  new 
matter  should  be  met  by  an  answer,  or  it  will  be  taken  as  admitted.®^  It  is 
thought  that  Equity  -Rules  XXVIII  to  XXX  suggest  a  good  practice  where 
amendment  of  an  involuntary  petition  is  desired.  General  Order  VI  has  been 
held  to  imply  a  limitation  on  amendment.^ 

IV.    PROCESS  AND  SBBVICE. 

a.  In  general.<i—  There  is  no  need  of  process  in  voluntary  cases ;  an  adjudica- 
tion usually  follows  and  a  reference  is  forthwith  made  to  the  referee.  On 
the  filing  of  an  involuntary  petition,  the  clerk  must  at  once  issue  a  subpoena. 
The  failure  to  make  timely  service  of  a  subpoena  does  not  terminate  the  pro- 
ceeding.^ 

b.  When  returnable. —  Subsection  a  provides  that  the  process  "  shall  be 
returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix  a  longer 


71  International  Silver  Co.  v.  New  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  946. 

75.  In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B. 
R.  308. 

76.  Compare  In  re.  Waite,  Fed.  Cas.  17,- 
044.  But  there  muat  be  a  formal  applica- 
tion to  amend,- otherwise  the  question  is  not 
properly  before  the  court.  In  re  Pressed 
Sted  Wagon  Goods  Co.  (D.  C,  Mich.),  27 
Am.  B.  R.  44,  193  Fed.  811. 

77.  International  Silver  Co.  v.  New  York 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  Mb. 

78.  See  "Supplementary  Forms,''  pott,  for 
forms  for  amendment  of  schedules,  which 
may  be  adapted  to  cases  where  petitions  only 
are  to  be  amended.  For  form  of  petition  to 
amend,  see  Hagar  &  Alexander's  Bankruptcy 
Forms,  (2d  Ed.)   No.  46. 

79.  In  re  Beerman  ( D.  C,  Ga. ) ,  7  Am.  j3. 

R.  431,  112  Fed.  662-,   In  re  WiUiams,  i^ed. 

Caa.  17^700;    Bank  v.  Sherman,   101    U.   S. 

403,  affg.  Fed.  Cas.  12,765;   Chicago  Motor 

Vehicle  Co.  v.  American  Oak  Leather  Co. 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  804,  141 

Fed.  518,  72  C.  C.  A.  576 ;  Ryan  v.  Hendricks 
(C.  C.  A.,  7th  dr.),  21  Am.  B.  R.  570,  166 
Fed.  94;    First   State    Bank    of    Corinth   v. 
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Haswell   (C  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
330,  174  Fed.  209. 

80.  First  State  Bank  of  Corinth  v.  Has- 
well (C.  C.  A.,  8tli  Cir.),  23  Am.  B.  R.  330, 
174  Fed.  209. 

81.  In  re  Pure  Milk  Co.  (D.  C,  Ala.),  18 
Am.  B.  R.  735,  154  Fed.  «82,  citing  Collier 
on  Bankruptcy  on  this  proposition;  In  re 
Portner  (D.  C,  Pa.),  18  Am.  B.  R.  89,  149 
Fed.  799,  holding  that  in  the  absence  of  in- 
formation as  to  why  the  omission  occurred 
in  the  original  petition,  the  petitioner  will 
be  given  time  to  secure  such  information  and 
insert  it  in  his  petition  for  amendment.  In 
White  V.  Bradley  Timber  Co.  (D.  C,  Ala.), 
8  Am.  B.  R.  671,  116  Fed.  768,  where  it  was 
held  that  in  the  absence  of  showing  why  the 
acts  of  bankruptcy,  set  up  in  a  proposed 
amended  petition,  were  omitted  from  the 
original  petition,  a  motion  for  leave  to  amend 
will  be  denied. 

88.  In   re   Bininger,   Fed.   Cas.   1,420. 

83.  In  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am. 
B.  R.  713,  117  Fed.  294.  But  see  to  the  con- 
trary In  re  Hamrick  (D.  C,  Ga.),  23  Am. 
B.  R.  721,  175  Fed.  279. 

84.  Gleason  v.  Smith  (C.  C.  A.,  3d  Cir.), 
46  Am.  B.  R.  602,  145  Fed.  895. 
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time."  ^  Intervening  Sundays  should  be  counted.^  This  time  is  shorter  than 
in  the  equity  practice.  An  effort  was  made  by  the  f ramers  of  the  Ray  ameoida- 
tory  bill  to  reduce  the  period  to  ten  days.  The  Senate  thought  otherwise^  and 
the  law,  therefore,  remains  as  originally  passed,  viz. :  "  within  fifteen  days." 

c.  Form  of  subpoena. —  Forms  in  Bankruptcy,  Xo.  5,  is  that  ordinarily  used 
as  a  subpoena  to  the  allied  bankrupt  Form  No.  4,  being  an  order  requiring 
the  alleged  bankrupt  to  show  cause  why  the  prayer  of  the  petition  should  not 
be  granted,  is  clearly  an  inadvertent  inheritance  from  the  practice  under  the 
former  law,  and,  to  say  the  least,  conf usiagly  superfluous.  Under  the  present 
law,* the  subpoena  has  taken  its  place;  the  order  to  show  cause  is  no  longer 
required,  and  should  be  ignored  as  contrary  to  the  law.  Equity  Bule  XII 
requires  a  memorandum  to  be  placed  at  the  bottom  of  the  subpoena,  that  the 
defendant  is  to  enter  his  appearance  in  the  suit  in  the  clerk's  office,  on  or  before 
the  day  at  which  the  writ  is  returnable.  It  has  been  held,  however,  that  this 
memorandum  is  not  essential.^  A  power  of  attorney  to  appear  in  response  to 
a  creditors'  petition  is  not  necessary.  The  duties  of  the  clerk  on  the  entry  of 
appearances  and  pleas  are  prescribed  in  tbe  General  Orders.  Oeneral  Order 
III  requires  the  subpoena  to  issue  out  of  the  court,  under  the  seal  thereof,  and 
be  tested  by  the  clerk.  A  defect  in  this  regard  will  be  waived  by  an  appearance 
without  objection.®® 

d.  Service  of  process. — (1)  Iw  OBNBEAii. —  Service  of  the  petition  and  writ 
of  subpoena  is  to  be  made  in  the  same  manner  that  service  of  similar  process  is 
had  upon  the  commencement  of  a  suit  of  equity  in  the  courts  of  the  United 
States.  -  This  reference  to  the  equity  practice  seems  in  effect  to  have  enacted 
Equity  Rule  XIII  into  the  law.®^  In  case  service  cannot  be  made  upon  the 
bankrupt,  it  may  be  made  under  this  rule  by  leaving  the  papers  with  an  adult 
member  of  his  family  at  his  home.®^  Under  the  act  as  amended  it  has  been 
held  that  service  of  a  copy  of  an  involuntary  petition  with  a  subpoena  upon  the 
clerk  of  the  hotel  of  which  the  alleged  bankrujlt  was  proprietor  and  where  he 
usually  resided,  is  valid  without  publication.®^  Personal  service  out  of  the 
district  is  unavailing.®^ 

(2)  Service  by  publication. —  Where  personal  service,  or  service  as  author- 
ized by  Equity  Rule  XIII  may  not  be  made,  notice  must  be  given  by  publica- 
tion in  the  same  manner  and  for  the  same  time  as  provided  by  law  for  notice 
by  publication  in  suits  to  enforce  a  legal  or  equitable  lien  in  courts  of  the 
United  States.  The  section  should  be  read  in  connection  with  section  8  of 
act  of  Congress  of  March  3,  1875  (now  §  57  of  Judicial  Code),  to  the  effect 
that  when  the  alleged  bankrupt  is  not  an  inhabitant  of  nor  found  within  the 
district,  and  shall  not  voluntarily  appear,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  alleged  bankrupt  to  appear  to  answer  the  petition 


85.  The  words  ''return  day,"  as  used  iii 
this  section,  refer  to  the  day  fixed  as  the 
latest  limit  for  the  marshal's  or  other  serv- 
ing officer's  return  of  the  writ  of  subpoena 
into  court.  In  re  McDonald  (D.  C, 
Hawaii),  30  Am.  B.  R.  120. 

86.  In  re  Francis  Levy  Outfitting  Co.,  I^d. 
(D.  C,  Hawaii),  29  Am.  B.  R.  13. 

87.  Matter  of  Wing  Yick  Co.  (D.  C, 
Hawaii),  2  U.  S.,  D.  C,  Hawaii  257,  13  Am. 
B.  R.  360. 

88.  Matter  of  Abbey  Press  C.  0.  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  51. 


89.  In  re  Risteen  (D.  C,  Maaa),  10  Am. 
B.  R.  494,  122  Fed.  732.  See  Equity  Rtiles, 
post, 

90.  In  re  Norton  (B.  C^  N.  Y.),  17  Am. 
B.  R.  504,  148  Fed.  301. 

91.  In  re  Risteen  (B.  G.»  MafiBb)»  10  Am. 
B.  R.  494,  122  Fed.  732. 

92.  Note  Jobbins  v.  Montague,  Fed.  Cas. 
7,329;  Herndon  v.  Ridgway,  17  How.  424. 
But  see  Plills  v.  McKinniss  Co.  (D.  C, 
Ohio),  26  Am.  B.  R.  333,  188  Fed.  1012. 
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by  a  day  to  be  fixed,  which  order  shall  be  served  on  audi  absent  alleged  bank- 
rupt "  if  practicable,  wherever  found."  ^  The  amendatory  act  of  1903  added 
the  exception  that  ''  unless  the  judge  shall  otherwise  direct,  the  order  shall  be 
published  not  more  than  once  a  week  for  two  consecutive  weeks,  and  the  return 
day  shall  be  ten  davs  after  the  last  publication  unless  the  judge  shall  for  cause 
fix  a  longer  tima"  **  The  proper  basis  for  service  by  publication  is  an  affidavit 
showing  that  personal  service  of  process  upon  the  bankrupt  is  impracticable, 
because  he  is  absent  from  the  jurisdiction  or  cannot  be  found.^  The  order 
for  service  by  publication  should  designate  the  day  upon  which  the  defendant 
is  required  to  appear,  a^id  demur,  answer  or  plead.** 

(3)  Service  ox  coepokations,  infants,  lunatics,  etc. —  The  statute 
makes  no  special  provision  relative  to  service  on  such  parties.  In  the  absence 
of  controlling  Federal  rules  of  practice,  the  method  prescribed  by  the  State 
law  may  be  followed,  but,  it  seems,  service  cannot  usually  be  made  within  the 
district  on  the  officer  of  a  non-resident  corporation,  temporarily  therein.^  The 
better  practice  in  all  cases  not  covered  by  Federal  rules,  is  to  secure  an  order 
directing  how  service  shall  be  made. 

(4)  Service  on  non-joinino  partner. —  Where  one  of  two  or  more  part- 
ners does  not  join  in  a  voluntary  petition  for  the  bankruptcy  of  the  firm,  the 
proceeding  is  voluntary  as  to  the  petitioning  partners  and  involuntary  as  to 
the  non-joining  partner;  before  an  adjudication  can  be  had,  a  subpoena  must 
issue,  and,  with  a  copy  of  the  petition,  be  served  on  the  latter;  and  he  may 
defend  as  though  an  allied  involuntary  bankrupt.*^  If  the  petition  be  against 
a  partnership,  one  of  whose  members  is  an  absentee,  he  must  be  brought  in  by 
publication  as  if  the  petition  were  against  him  solely.®*^ 

(5)  Service  on  absentees. — ^An  absconding  debtor  may  be  proceeded 
against  in  bankruptcy ;  the  present  law  does  not  deny  him  a  discharge  although 
most  previous  laws,  here  and  elsewhere,  have.  Cases  of  abscondence  are  fre- 
quent, and  the  method  of  service  in  such  cases,  especially  where  the  debtor  has 
left  the  country,  differs  in  different  districts.^^  That  such  method  might  be 
unifonn  and  existing  doubt  be  cleared  up,  the  amendatory  act  of  1903  has 
provided  a  summary  means  of  serving  such  a  debtor  by  publication.  It  may 
have  been  that  the  words  "  as  provided  by  law  for  notice  by  publication  in 
suits  in  equity,"  in  the  original  statute  referred  to  §  738  (now  Judicial  Code, 
§  67)^^^  of  the  Revised  Statutes,  a  bankruptcy  proceeding  being  in  the  nature 
of  a  creditor's  bill  to  assert  an  equitable  lien.  Still,  there  was  doubt.  There 
can  be  none  now.  Thus,  absentee  bankrupts  can,  in  fact  must,  be  served  here- 
after in  the  way  prescribed  by  the  section  of  the  Revised  Statutes  above  referred 
to,  save  that,  unless  the  judge  shall  otherwise  direct,  the  publication  shall  be 


B3.  HiUB  V.  McKiimiss  Co.  (D.  C,  Ohio), 
26  Am.  B.  R.  329,  188  Fed.  1012.  See  also 
Bauman  Diamond  Co.  ▼.  Hart  ( C.  C.  A.,  6th 
Cir.),  27  Am.  B.  R.  632,  192  Fed.  408,  hold- 
ing that  the  order  directing  service  by  pub- 
lication should  be  pubUshed. 

81  Ab  to  number  and  times  of  publica- 
tion, see  In  re  McDonald  (D.  C,  Hawaii),  30 
Am.  B.  R.  120. 

M.  idatter  of  Hoshida  (D.  C,  Hawaii), 
32  Am.  B.  R.  461.  Citing  Collier  on  Bank- 
niptcy  (9th  Ed.),  420. 

M.  Batunan  Diamond  Co.  v.  Hart  (C.  C. 


A.,  5th  Cir.),  27  Am.  B.  R.  632,  192  Fed. 
498. 

97.  Godley  v.  Morning  News,  156  U.  S.  518. 

Service  on  a  director  not  legally  elected  is 
of  no  force.     In  re  Plasmon  Co.   (D.  C,  N. 
Y.),  14  Am.  B.  R.  487. 
■    98.  General  Order  VIII. 

99.  In  re  Murray   (D.  C,  Iowa),  3  Am. 
B.  R.  601,  96  Fed.  600. 

100.  In  re  Burka   (D.  C,  Tenn.),  5  Am. 
B,  R.  843,  107  Fed.  674. 

101.  As  modified  concerning  the  time  of 

Sublication  by  the  act  of  March  3,  1875,  now 
udicial  Code,  |  57. 
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"  not  more  than  once  a  week  for  two  consecutive  weeks/^  and  the  return  day 
shall  be  ten  days  after  the  last  publication-" .  In  other  words,  service  on 
absentees  under  the  amendment,  will  take  less  than  two  weeks  longer  than 
personal  service  within  the  district^^  . 

(6)  Effect  of  sebvice  on  jtjeisdiction  in  pessonam  and  in  rem* — It 
is  not  thought  that  that  portion  of  §  738  (now  Judicial  Code,  §  57)  which, 
in  cases  of  service  by  publication,  limits  the  jurisdiction  thus  acquired  to  the 
property  of  the  bankrupt  within  the  district,  is  applicable  to  a  proceeding  in 
bankruptcy.  The  whole  theory  of  that  proceeding  is  against  such  a  view..  On 
adjudication,  the  trustee  becomes  vested  with  the  bankrupt's  property,  wherever 
it  is,  and,  subject  to  the  orders  of  the  court  whose  officer  he  is,  may  take  pos- 
session of  it  and  dispose  of  it  as  freely  as  the  bankrupt  could  before  the  petition 
was  filed. *^  Even  should  the  opposite  view  prevail,  ancillary  proceedings  in 
tlie  other  districts  will  supply  the  necessary  jurisdiction/^ 

(7)  Meaning  of  amendments  of  1903. —  The  changes  made  by  the 
amendatory  act  probably  mean  that  (a)  service  must  hereafter  be  either  per- 
sonal under  the  rules  in  equity  ^^  within  the  district  or  by  publication,  (6) 
that,  in  either  event,  the  return  day  shall  be,  in  the  one  case,  not  more  than 
fifteen,  and  in  the  other  case  not  more  than  ten  days  after  the  last  publication, 
while  (c)  the  jurisdiction,  both  in  personam  and  in  rem,  at  least  remains  as  it 
#as  before  the  amendments.  ^^ 

(8)  Effect  of  delay  in  service. —  The"  provision  of  subsection  a  relative 
to  the  time  within  which  a  subpoena  is  returnable  do  not  necessarily  afiFect 
the  time  within  which  a  subpoena  must  be  served.  The  subsection  should  be 
deemed  to  be  directory  merely,  and  intended  to  secure  system,  uniformity  and 
dispatch  in  the  conduct  of  public  business.^**  It  therefore  follows  that  the 
jurisdiction  of  the  court  is  not  affected  by  a  failure  to  serve  the  subpoena  within 
fifteen  days  subsequent  to  its  issue.  ^^ 

(9)  Defects  in  subpcena  oe  service. — ^Any  objection  as  to  the  sufficiency 
of  the  subpoena  or  the  regularity  of  its  service  is  waived  by  the  appearance  of 
the  bankrupt. ^^^  If  such  defects  exist,  the  bankrupt  should  move  either  to  quash 
the  subpoena  or  to  set  aside  the  order  of  publication.*^^ 

(10)  Proof  of  service. —  If  the  subpoena  is  served  by  the  marshal  or  his 
deputy,  return  is  made  by  the  usual  certificate  duly  indorsed.  If  served  by 
some  other  designated  person,  by  affidavit  thereof. ^^ 

V.    APPEARANCES  AND  PLEADINGS* 

a.  Who  may  appear  and  plead. —  Subsection  6  provides  that  either  the  bank- 
rupt or  any  creditor  may  appear  and  plead  to  the  petition.     The  term  "  bank- 


102.  In  re  Bellamy,  Fed.  Cas.  1,266.  See 
also  In  re  Hall,  Fed.  Cas.  6,922;  HiUs  v. 
McKinnifiB  Co.  (D.  C,  Ohio),  26  Am.  B.  R. 
329,  188  Fed.  1012. 

103.  For  form  of  order,  see  '*  Supplemen- 
tary Forms,"  post;  Hagar  &  Alexander's 
Bankruptcy  Forms  (2d  Ed.),  No.  45. 

104.  Compare  Bankr.  Act,  §  70-a. 

105.  Compare  Lathrop  v.  Drake,  91  U.  S. 
516,  23  L.  Ed.  414;  Shalnwald  v.  Lewis,  6 
Fed.  613;  Mason  v.  Hartford,  19  Fed.  63. 

106.  Compare  In  re  Ri«teen  (D.  C,  Mass.), 
10  Am.  B.  R.  494,  122  Fed.  732. 

107.  For   reasons   for   these   changes,    see 


Report  of  Ex.  Com.   of  Referees  in   Bank- 
ruptcy, published  March.  1900,  p.  ^. 

108.  In  re  Stein  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  R.  288,  105  Fed.  749. 

109.  Matter  of  Frischberg  (Ref.,  N.  Y.), 
8  Am.  B.  R.  606;  Gleason  v.  Smith  (C.  C. 
A.,  2d  Cir.),  16  Am.  B.  R.  602,  145  Fed. 
896;  In  re  Stein  (C.  C.  A-,  2d  Cir.),  5  Am. 
B.  R  288,  106  Fed.  749. 

110.  In  re  Smith  (D.  C,  Conn.),  9  Am. 
B.  R.  98,  117  Fed.  961. 

111.  Romaine  v.  Union  Ins.  Co.,  28  Fed. 
626,  at  634-635;  Gregory  v.  Pike,  79  Fed. 
520. 

118.  See  Equity  Rule  XV. 
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rupt*'  here  means  the  alleged  bankrupt. ^^  The  term  *' creditor"  incliuleB 
any  one  who  owns  a  demand  or  claim  provable  in  bankruptcy,  and  may  include 
his  duly  authorized  agent,  attorney  or  proxy /^*  Under  the  former  law,  cred- 
itors, evai  if  secured  or  preferred,  and  even  attachment  creditors,  could  resist 
an  involuntary  petition. ^^^  Under  the  present  law  the  right  to  resist  is  limited 
to  a  creditor  who  owns  a  demand  or  claim  provable  in  bankruptcy.  The 
authority  thus  conferred  upon  a  creditor  to  plead  to  the  petition  is  in  recog- 
nition of  the  interest  which  he  may  have  in  permitting  his  debtor  to  continue 
a  business  where  such  debtor  is  not  insolvent  and  if  left  alone  may  be  able  to 
meet  his  obligations.^^®  Some  doubt  ha<5  arisen  as  to  whether  an  attachment 
creditor  may  plead  to  the  petitioiL  The  definition  of  the  term  "  creditor,"  it 
has  been  held,  should  not  be  so  construed  as  to  preclude  a  creditor  from  resist- 
ing an  adjudication  where  the  issues  raised  by  his  answer  establish  per  se,  not 
strictly  a  provable  claim  but  rights  as  a  creditor  in  fact  which  entitle  him  to 
the  protection  of  the  court. ^^"^  And  in  a  carefully  considered  case  it  has  been 
stated  that  from  the  fact  that  this  section  makes  express  provision  for  the  exer- 
cise by  the  bankrupt  or  by  any  creditor  of  a  right  to  appear  and  resist  an 
adjudication  of  involuntary  bankruptcy  does  not  preclude  the  court  from  per- 
mitting participation  in  the  proceedings  by  other  parties  shown  to  be  interested 
in  the  result  thereof,  as,  for  instance,  in  the  case  of  a  judgment  creditor  who 
obtained  a  judgment  for  a  personal  injury,  not  "  wilful  and  malicious,"  subse- 
quent to  filing  the  petition  but  before  adjudication.^^®  It  is  held  that  an  attach.- 
ing  creditor  may  be  a  party  to  a  proceeding  in  involuntary  proceedings.*^®   A 


118.  Bankr.  Act,  {   1(4). 

Ill  Bankr.  Act,  |  1(9). 

115.  Tn  re  Hatje,  Fed.  Cas.  6,215;  In  re 
Bergerson,  Fed.  Cas.  1,342;  In  re  Jack,  Fed. 
Cas.  7,119.  Consult  also  In  re  Frost,  Fed. 
Cas.  5,134;  In  re  Green  Pond  R.  Co.,  Fed. 
Cas.  5,786;  In  re  Williams,  Fed.  Cas.  17,703. 

lie.  In  re  Billing  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  145  Fed.  396. 

117.  In  re  Moench  &  Sons  (D.  C,  N.  Y.)*, 
10  Am.   B.  R.  590,  123  Fed.  965. 

118.  Others  interested  in  proceedings. —  In 
the  case  of  Jackson  v.  Wauchnla  Mfg.  A 
Timber  Co.  (C.  C.  A.,  5tli  Cir.),  36  Am.  B. 
R.  408,  «30  Fed.  409,  the  court  said:  "Ob- 
viously, as  the  plaintiff  is  the  owner  of  the 
judgment  he  had  recovered,  he  was  vitally 
concerned  in  the  question  of  the  estate  of  the 
judgment  defendant  —  which  was  the  thing 
brought  under  the  sole  control  of  the  bank- 
ruptcy court  by  the  filing  of  the  involuntary 
petition  —  being  subjected  to  the  diminishing 
process  of  a  bankruptcy  administration,  out- 
comes to  be  expected  being  a  lessening  of  the 
chance  of  his  demand  being  -satisfied  out  of 
the  estate  in  existence,  and  a  discharge  of 
the  judgment  defendant,  operating  to  release 
its  liability  under  the  judgment.  From  the 
fact  that  tie  Bankruptcy  Act  (§  18b)  makes 
express  provision  for  the  exercise  by  the 
bankrupt  or  by  any  creditor  of  a  right  to 
appear  and  plead  to  a  petition  for  involun- 
tary bankruptcy,  it  does  not  follow  that  it 
was  a  purpose  of  the  Act  to  withhold  from 
the  court  of  bankruptcy  the  power  of  per- 
mittuig  participation  in  the  proceedings  h\ 
other  parties  shown  to  be  interested  in  the 


result  of  them.  Nothing  in  the  Act  stands 
in  the  way  of  the  conclusion  that  the  court 
of  bankruptcy  has  the  power  to  permit  an 
involuntary  petition  to  be  resisted  by  one 
other  than  the  debtor  *or  a  creditor  within 
the  meaning  of  the  Act,  who  shows  that  he 
has  an  interest  in  the  estate  in  the  court's 
charge  which  would  be  prejudically  affected 
by  an  adjudication  of  bankruptcy  on  that 
petition  and  the  consequences  which  might 
DC  expected  to  follow  from  such  adjudication. 
Blackstone  v.  Everybody's  Store  (C.  C.  A., 
iBt  Cir.),  30  Am.  B.  R.  497,  207  Fed.  752; 
Altonwood'  Park  Co.  v.  Gwvnne  (C.  C.  A., 
2d  Cir.),  20  Am.  B.  R.  31,  160  Fed.  448,  87 
C.  C.  A.  409;  In  re  Cooper  Brothers  (B.  C, 
Pa.),  20  Am.  B.  R.  392,  159  Fed.  956;  In 
re  Simonson  (D.  'C,  Ky.),  1  Am.  B.  R.  197, 
92  Fed.  904.  When  such  an  interest  is 
shown  by  an  applicant  for  leave  to  take  up 
a  valid  defense  which  the  alleged  bankrupt 
made  in  due  time,  but  subsequently  unwar- 
rantably abandoned,  the  application  may  not 
properly  be  denied  upon  the  groimd  of  a  lack 
of  power  in  the  court  to  permit  the  appli- 
cant to  participate  in  the  proceeding." 

119.  In  re  Moench  &  Sons  Co.  (D.  C,  N. 
Y.),  10  Am.  B.  R.  590,  123  Fed.  965;  In  re 
Homstein  (D.  C,  N.  Y.),  10  Am.  B.  R.  308, 
113  Fed.  421;  In  re  Schenkein  (Spec.  M., 
N.  Y.),  7  Am.  B.  R.  162,  113  Fed.  421.  See 
also  In  re  Burlington  Malting  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  369,  109  Fed.  777;  In 
re  Rogers  Milling  Co.  (D.  C,  Ark.),  4  Am. 
B.  R.  540,  102  Fed.  687. 

Where  the  attachment  creditor  is  the  pe- 
titioner he  may  be  required  to  surrender  his 
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preferred  creditor  or  one  who  is  secured  and  stands  alone  on  his  security  should 
not  be  permitted  to  oppose  an  adjudication  of  involuntary  bankruptcy. ^^  This 
doctrine  excludes  resistance  to  involuntary  proceedings  by  creditors  who  are 
secured  in  full.  It  has  been  held  that  a  receiver  of  a  corporation  in  possession 
of  its  property  may  contest  the  adjudication  of  the  corporation  as  a  bankrupt, 
on  the  ground  that  it  is  his  right  and  duty  to  see  that  the  jurisdiction  of  the 
court  which  appointed  him  is  not  improperly  ousted. ^^ 

b.  Effect  of  voluntary  appearance  by  bankrupt. — ^A  voluntary  appearance  by 
the  bankrupt  is  equivalent  to  personal  service,  but  only  so  far  as  to  confer  juris- 
diction of  the  person.^^ 

0.  When  to  appear  and  plead. —  Subsection  b  provides  that  the  appearance 
must  be  within  five  days  after  the  return  day  or  within  such  further  time  as 
the  court  may  allow.  The  amendment  of  1903  changed  the  time  within  which 
to  appear  and  plead  from  ten  to  five  days.  The  time  does  not  expire  until  the 
last  day  limited, ^^  As  the  creditors  are  entitled  to  resist  the  petition,  an  adjudi- 
cation should  not  be  made  before  the  expiration  of  the  full  time,  even  though 
the  bankrupt  voluntarily  appears  and  consents  to  the  adjudication.*^  But  the 
adjudication  is  not  necessarily  null  because  it  is  made  before  the  expiration 
of  the  time  for  creditors  to  appear  and  contest  it,  and  it  will  be  sustained  when 
not  directly  attacked  by  a  creditor.*^    The  provisions  of  §  59-f  providing  that 


attachment  lien  before  an  order  of  adjudica- 
tion win  be  made.  In  re  Homstein  (D.  C, 
N.  Y.),  10  Am.  B.  R.  308,  122  Fed.  266. 

180.  Creditors  of  bankrupt. —  In  the  case 
of  In  re  Columlbia  Real  Estate  Co.  (C.  €.  A., 
7th  Cir.),  7  Am.  B.  R.  441,  112  Fed.  643, 
the  court  referred  to  the  definition  of  the 
term  "creditor"  contained  in  §§  1(9), 
and  50-b  to  the  effect  that  petitioners 
for  the  adjudication  shall  be  "creditors 
who  have  provable  claims  against"  the 
alleged  bankrupt,  and  said:  "We  are  of  the 
opinion  from  these  provisions  and  their  con- 
sistency with  the  general  tenor  of  the  act 
that  the  intention  clearly  appears  that  the 
only  claimants  who  are  entitled  to  hearing 
on  the  issue  of  involuntary  bankruptcy,  aside 
from  the  bankrupt,  are  the  creditors  of  the 
bankrupt;  that  creditors  having  security  or 
priority  are  excluded  therefrom  to  the  ex- 
tent of  their  security  or  priority,  and  can 
be  recognized  only  in  that  issue  for  un- 
secured or  unpref erred  amounts;  that  even 
as  a  creditor  one  who  is  secured  and  stands 
alone  on  his  security  can  neither  invoke  nor 
oppose  an  adjudication  of  involuntary  bank- 
ruptcy." 

181.  Matter  of  Hudson  River  Electric 
Power  Oo.  (D.  €.,  N.  Y.),  23  Am.  B.  R.  191, 
173  Fed.  934;  Blackstone  v.  Everybody's 
Store,  Inc.  (€.  C.  A,,  1st  Cir.),  30  Am.  B. 
R.  497,  207  Fed.  752;  Butler  &  Co.  v.  Pel- 
menberg  (C.  C.  A.,  1st  Cir.),  30  Am.  B.  R. 
502,  516,  207  Fed.  705. 

188.  In  re  Mason  (D.  C,  N.  Car.),  3  Am. 
B.  R.  599,  99  Fed.  256;  In  re  Altman  (Ref., 
N.  Y.),  1  Am,  B.  R.  689;  Shutts  v.  Bank 
(D.  C,  Ind.),  3  Am.  B.  R.  492,  98  Fed. 
705;  In  re  Frischberg  (Ref.  N.  Y.),  8  Am. 
B.   R.  607;    In  re  Western  Investment  Co. 


(D.  C,  Okl.),  21   Am.  B.  R.  367,  170  Fed. 
677. 

Objection  to  juriadiction. —  Entire  want  of 
jurisdiction  over  the  sulbject-matter  may  be 
taken  advantage  of  at  any  time.  It  is  never 
too  late  to  make  such  an  objection,  and  the 

i'urisdiction  may  be  attacked  collaterally. 
)ut  where  the  objection  goes  merely  to  a 
want  of  jurisdiction  of  the  person  or  the 
thing,  there  may  be  a  waiver  of  the  objec- 
tion, or  restriction  as  to  the  manner  and 
time  of  making  it.  A  creditor  cannot  prove 
his  claim,  participate  in  the  election  oi  the 
trustee  and  distribution  of  the  assets,  and 
then,  upon  the  application  for  a  discharge, 
object  to  the  jurisdiction  on  account  of  the 
bankrupt's  non-residence.  In  re  Mason  (D. 
C,  N.  Car.),  3  Am.  B.  R.  699,  99  Fed.  256. 

Withdrawal  of  appearance. — ^If  the  al- 
lied bankrupt  appears  generally,  such  ap- 
pearance cannot  be  withdrawn  so  as  to  di- 
vest the  court  of  jurisdiction.    In  re  Ulrich, 

3  Ben.  355. 

188.  Bay  v.  Beck,  etc.,  Oo.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R,  175,  114  Fed.  834. 

184.  In  re  Humbert  (D.  C,  Iowa),  4  Am. 
B.  R.  76,  100  Fed.  439.  Compare  In  re 
Columbia  Real  Estate   (D.  C,  Ind.),  4  Am. 

B.  R.  411,  101  Fed.  965,  where  adjudication 
by  consent  on  the  day  the  petition  was  filed 
was,  however,  held  not  null  and  void.  See 
also  for  far-reaching  effect  of  an  adjudication 
by  default.  In  re  American  Brewing  Co.   (C. 

C.  A.,  7th  Cir.).  7  Am.  B.  R.  463,  112  Fed. 
752. 

186.  In  re  Western  Investment  Co.  (D.  C, 
Okl.),  21  Am.  B.  R.  367,  170  Fed.  677;  In  re 
Columbian   Real   Estate   Oo.    (D.  C,   Ind.), 

4  Am.  B.  R.  411.  101  Fed.  965,  wherein  the 
court  said:     "There  is  nothing  in  section  18 
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creditors  other  than  the  original  petitioners  may  at  any  time  enter  their 
appearance  and  file  an  answer  was  not  intended  to  permit  creditors  to  come  in 
at  any  time,  but  such  provisions  are  limited  by  and  should  be  construed  with 
subsection  b  of  this  section.^^  The  absolute  right  of  a  creditor  to  answer  or 
demur  ceases  upon  the  expiration  of  such  time  and  an  appearance  or  pleading 
thereafter  is  within  the  judicial  discretion  of  the  court ^^  Appearance  pr 
pleading,  or  both,  may  be  permitted  "  within  such  further  time  as  the  court 
may  allow,"  and  a  meritorious  pleading  filed  late  may  be  considered,  if  so 
ordered  by  the  judge.^^  Where  the  answer  or  demurrer  is  not  simply  for 
the  purpose  of  delay,  the  time  to  plead  or  answer  may  be  extended  in  proper 
cases. ^^  But  the  court  will  not  usually  grant  long  extensions,  or  those  for 
which  good  reasons  are  not  giv^i.^^  A  mere  stipulation,  not  brou^t  to  the 
attention  of  the  court  or  resulting  in  an  order,  is,  in  the  absence  of  rules  to 
the  contrary,  not  sufficient.^^ 

d.  How  appearances  arc  made. —  The  statute  does  not  prescribe  the  manner 
of  making  appearances.  A  practice  is  suggested  in  General  Orders  IV  and 
XXXII,. and  Equity  Rule  XVII.  There  is  no  form  prescribed,  but  those 
nsed  in  the  equity  practice  may  be  followed. ^*^  Appearances  may  be  in  person 
or  by  attorney ;  rf  the  latter,  the  attorney  must  be  one  admitted  to  practice  in 
the  district  court  of  the  district. ^^  But  the  proceedings  will  not  be  set  aside 
upon  the  ground  that  the  attorney  appearing  for  a  voluntary  bankrupt  haa 
not  been  admitted  to  practice  in  the  Federal  courts.***     The  appearance  in 


of  the  bankruptcy  act  which  precludes  a 
waiver  of  process,  a  voluntary  appearance 
of  the  bankrupt,  and  an  answer  admitting 
bankruptcy  on  the  day  the  petition  is 
filed.  An  adjudication  on  a  voluntary  ap- 
pearance and  an  answer  admitting  the  aver- 
ments of  the  petition  would  certainly  con- 
clude the  bankrupt  who  entered  the  appear- 
ance and  filed  the  answer.  It  may  be  when 
an  adjudication  has  been  made  without  serv- 
ice of  process,  and  before  the  expiration  of 
15  days  that  the  creditors  might,  upon  sea- 
sonable application,  procure  an  order  vacat- 
ing the  adjudication  so  far  as  to  allow  them 
to  plead  and  be  heard  in  opposition  to  the 
petition.  But  suoh  right  must  be  exercised 
with  reasonable  promptness  after  actual  or 
constructive  notice   of  the   adjudication." 

186.  In  re  Mutual  Mercantile  Agency  (D. 
C.  N.  Y.),  6  Am.  B.  R.  607,  HI  Fed.  152. 

117.  In  re  First  Nat'l  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
265,  152  Fed.  64,  holding  that  it  was  no 
abuse  of  discretion  to  deny  an  application 
for  permisadon  to  answer  where  the  applica- 
tion was  not  made  until  more  than  five  weeks 
after  Uie  adjudication  and  the  creditors  were 
aware  of  the  filing  of  the  petition  within 
fort^-eight  hours  thereafter,  and  the  ad- 
ministration of  the  estate  had  proceeded  in 
the  meantime  without  objection. 

SeviBion  of  adjudication. — There  is  no  time 
fixed  in  the  bankruptcy  act  within  which  a 
petition  for  revision  of  an  adjudication  in 
bankruptcy  shall  be  |)resented,  but  as  an  ap- 
peal from  adjudication  is  required  to  be 
taken  within  ten  days,  by  analogy  it  would 
wem  that  a  petition  for  revision  ought  to 


be  taken  within  a  similar  time,  unless  there 
are  circumstances  excusing  the  delay;  but 
courts  have  generally  held  that  a  petition 
for  revision  must  be  presented  within  six 
months.  Blanchard  v.  Ammons  (C.  C.  A., 
0th  Cir.),  25  Am.  B.  K.  590,  183  Fed.  656. 

Appearance  and  pleading  by  crediton. — 
Where  it  is  sought  to  put  in  default  all  per- 
sons who  have  a  right  to  appear  and  plead 
to  an  involuntary  petition,  the  usual  sub- 
poena limiting  the  time  in  which  to  appear 
to  Are  daya  uiould  be  issued;  otherwise  the 
adjudication  will  not  be  binding  on  those 
who  do  not  consent  to  it  if  they  appear 
within  a  reasonable  time  and  ask  to  plead. 
B.  R.  Electric  &,  Telephone  Mfg.  Go.  v.  Aetna 
Life  Ins.  Co.  (€.  C.  A,,  8th  Cir.),  30  Am. 
B.  R.  424,  206  Fed.  885. 

128.  General  Order  XXXII.  Compare  In 
re  Simonson  (D.  C,  Ky.),  1  Am.  B,  R.  197, 
92  Fed.  904. 

189.  In  re  Cooper  Bros.  (D.  C,  Pa.),  20 
Am.  B.  R.  392,  159  Fed.  956;  Blackstone  v. 
Everybody's  Store,  Inc.  (C.  C.  A.,  Ist  Cir.), 
30  Am.  B.  R.  497,  207  Fed.  752,  holding  that 
the  grant  of  an  extension  is  discretionary 
and  will  not  be  disturbed  on  appeal. 

130.  In  re  Heinsfurter  (D.  C.,  Iowa),  3 
Am.  B.  R.  109,  97  Fed.  198. 

131.  In  re  Simonson  (D.  C,  Ky.),  1  Am. 
B.  R.  197,  92  Fed.  904. 

132.  For  forms  see  "Supplementary 
Forms,"  post;  Hagar  &  Alexander's  Bank- 
ruptcy Forms   (2d  Ed.),  No.  12. 

133.  General   Order   IV. 

134.  In  re  Kindt  (D.  C.,  Iowa),  3  Am. 
B.  R.  546,  98  Fed.  867. 
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court  of  an  attomey-at-law  licensed  to  practice  there  carries  'v^th  it  the  pre- 
sumption of  authority  to  appear  and  act  for  his  client  in  the  proceeding  in 
which  he  seeks  to  represent  him.  His  mere  appearance  is  prima  facie  evidence 
that  he  is  duly  authorized  to  represent  and  act  for  his  client,  and  this  pre- 
sumption is  conclusive  in  the  absence  of  countervailing  evidence. ^^  The 
authority  of  an  attorney  to  appear  cannot  be  questioned  by  the  answer  of  the 
defendant  debtor/^® 

e.  Pleadings  which  may  be  entered;  answer  or  dcniiirrcr.-^(l)  In  aUNBHAi- — 
The  pleadings  which  may  be  entered  in  a  bankruptcy  proceeding  are  those  &xed 
by  the  equity  rules  established  by  the  Supreme  Court. ^^^  The  bankrupt  or 
any  creditor  may  (a)  demur  or  answer,^^®  and  the  petitioning  creditors  may 
(6)  except  to  the  answer,  or,  in  proper  cases,  may  (c)  file  a  general  replication. 
If  the  demurrer  is  sustained,  leave  to  answer  is  usually  granted.  In  these  ways, 
the  issue  is  framed. ^^^  But  tiae  judge  may  modify  these  rules  in  "  any  particular 
case  so  as  to  facilitate  a  speedy  hearing."^ 

(2)  Amendments. — Amendments  to  all  pleadings,  other  than  the  petition, 
and  perhaps  even  amendments  to  involuntary  petitions,  should  be  made  in 
accordance  with  the  practice  outlined  in  the  equity  rules.^*^  If  a  jury  trial  is 
desired,  it  should  be  applied  for  when  the  answer  is  entered,  but  in  a  separate 
paper.  ^*^  Where  the  creditor  shows  no  proposed  amended  answer,  no  newly 
discovered  facts,  and  no  information  as  to  what  new  defenses  he  desires  to  set 
up,  he  should  not  be  permitted  to  amend."* 

(3)  Answer  or  demurrer. —  The  form  of  the  answer  is  su^ested  by  Form 
No.  6 ;  but  '*  the  denial  of  bankruptcy  "  may  also  contain  any  available  defense 
or  counterclaim.^*^  The  form  prescribed  by  the  Supreme  Court  is  not  exclusive 
in  its  provisions. ^*^  If  the  answer  is  prolix  and  admixed  with  supposed  grounds 
of  demurrer,  and  does  not  admit  or  unevasively  deny  the  material  facts  of  the 
petition,  it  may  be  stricken  out."*  If  it  requires  argument  to  show  that  an 
answer  is  frivolous  it  may  not  be  overruled  on  that  ground."''  When  a  petition 
does  not  show  all  the  jurisdictional  facts,  as  that  the  alleged  bankrupt  is  not 


1S5.  In  re  Gasser  (C.  €.  A.,  8th  Cir.),  5 
Am.  B.  E.  32,  104  Fed.  537,  holding  that 
an  attorney  admitted  to  practice  in  the  dis- 
trict court,  who  enters  his  appearance  and 
.  files  ohjections  to  the  discharge  of  a  bank- 
rupt, must  be  presumed  to  have  authority  to 
do  so  without  any  special  written  power  of 
attorney  to  take  such  action. 

136.  Oage  €o.  v.  Bell  (D.  C,  Tenn.),  10 
Am.  B.  R.  696,  124  Fed.  371. 

137.  General  Order  XXXVII.  Compare  for 
meaning  of  "proceedings  in  bankruptcy," 
Bardes  v.  Bank,  178  U.  S.  524,  4  Am.  B.  R. 
163,  44  L.  Ed.  1175. 

138.  The  two  have  even  been  combined  in 
one  pleading.  In  re  Stern  (C.  C  A.,  2d 
Cir.),  8  Am.  B.  R.  569,  116  Fed.  604.  For 
a  case  where  demurrer  was  interposed,  see 
In    re   Ewing    (C.    C.   A.,   2d    Cir.),   8    Am. 

B.  R.  260,  115  Fed.  707.  See  also  In  re 
Randall,  Fed.  Cas.  11,551;  Orem  v.  Harley, 
Fed.  Cas.  10,567. 

139.  See  Equitv  Rules  XXXI  to  XLVI, 
LIX  and  LXI  to  LXVI. 

140.  General  Order  XXXVII. 

141.  See  Equity  Rules  XXVITI  to  XXX. 
Compare.  In  re  Hyde  &  Gload  Mfg.  Co.   (D. 

C,  X.  Y;),  4  Am.  B.  R.  602,  103  Fed.  617. 


See  also  "Amendment  of  Petition,"  in   this 
section,  ante. 

142.  See  under  Section  Nineteen  of  this 
work,  and  for  forms,  "Supplementary 
Forms,"  post;  Hagar  &  Alexander's  Bank- 
ruptcy Forms  (2d  Ed.),  Nos.  ^,  23,  24. 

143.  Knapp  &  Spencer  Co.  v.  Drew  (C 
C.  A.,  8th  Cir.),  20  Am.  B.  R.  355,  160  Fed. 
413. 

144.  In  re  Paige  (D.  C,  Ohio),  3  Am. 
B.  R.  679,  99  Fed.  538.  Compare  Hill  v. 
Levy  (D.  C,  Va.),  3  Am.  B.  R.  374,  98  Fed. 
94;  Leidigh  Carriage  Co.  v.  Stengel  (C  C. 
A.,  6th  Cir.),  2  Am.  B.  R,  383,  95  Fed. 
637;  Bray  v.  Cobb  (D.  C,  N.  Car.),  1  .Am. 
B.  R.  153,  91  Fed.  102.  See  cases  digested. 
Am.  B.  R.  Dig.,  §§  260,  261.  For  forms  of 
answers,  see  Hagar  &  Alexander's  Bank- 
ruptcy Forms   (2d  Ed.),  Nos.  19-21. 

145.  In  re  Paige  (D.  C,  Ohio),  3  Am.  B. 
R.  679,  99  Fed.  538. 

146.  Bradlev  Timber  Co.  v.  WTiite  (C  C. 
A.,  5th  Cir.)*  10  Am.  B.  R.  329,  121  Fed. 
779,  affg.  9  Am.  B.  R.  441. 

147.  Consolidated  Rubber  Tire  Co.  v. 
Vehicle  Equipment  Co.,  121  N.  Y.  App.  Div. 

64,  19  Am.  B.  R.  862,  10ft  N.  Y.  Supp.  599^. 
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within  the  excepted  classes,  the  proper  plea  is  a  demurrer.^*®  In  sudi  a  case, 
however,  as  in  all  cases  where  the  defense  goes  to  the  jurisdiction,  the  objection 
may  be  taken  by  answer  as  well/^  but,  where  the  answer  is  on  the  merits,  it 
waives  the  demurrer,^^  or  special  defense  to  the  jurisdiction  of  the  court.^^^ 
Where  both  an  answer  and  demurrer  are  interposed,  both  to  the  entire  petition, 
the  demurrer  will  be  deemed  waived  by  the  answer. ^^  A  demurrer  pannot,  it 
seems,  be  interposed  to  an  answer,  but  tiie  points  which  might  be  raised  by  such 
a  demurrer  may  be  raised  on  the  hearing  of  the  petition  and  answer.^^  Where 
an  involuntary  petition  charges  as  an  act  of  bankruptcy  a  preferential  trans- 
fer within  the  four  months'  period,  a  denial  of  the  commission  of  the  act  of 
bankruptcy  is  sufficient  as  a  denial  of  insolvency,  where  it  is  so  regarded  by 
the  praotitioners  and  the  parties  proceed  to  the  taking  of  proof.  ^"  Where  th^ 
answer  is  multifarious  and  in  response  to  a  multifarious  petition,  leave  will 
be  granted  to  amend  and  file  as  of  the  day  the  original  petition  was  filed.^^  If 
no  replication  is  filed  to  the  answer,  the  latter  is  taken  as  true,  and,  if  it  alleges 
jurisdictional  defects  and  no  proofs  are  taken,  a  dismissal  must  result. ^^  Use- 
ful precedents  will  be  found  in  the  numerous  oases  on  equity  rules  and  practice 
in  the  Federal  courts.  Some  of  the  defenses  urged  under  the  former  law  will  * 
be  found  in  the  foot^note.**^ 


14S.  Green  River  Dep.  Bank  y.  Craig 
Bros.  (D.  C,  Ky.),  6  Am.  B.  R.  381,  110 
Fed.  137. 

148.  Iii  re  Taylor  (a  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  616,  102  Fed.  728. 

150.  Green  River  Dep;  Bank  ▼.  Craig  Bros. 
(D.  0.,  Ky.),  5  Am.  B.  R.  881,  110  Fed.  137; 
Leidigh  Carriage  Oo.  v.  Stengel  (C.  C  A., 
6th  Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In 
re  Cliflfe  (D.  C,  Penn.),  2  Am.  B.  R.  317, 
94  Fed.  364.  And  this  ia  bo  though  the 
answer  expressly  asserts  an  intention  not 
to  waive  the  dbjecticm.  Green  River  Dep. 
Bank  v.  Craig  Bros.  (D.  C,  Ky.),  6  Am, 
B.  R.  381,  110  Fed.  137.  By  reserving  an 
answer  the  hankrupt  waives  any  error  in  a 
prerious  ruling  on  a  demurrer.  Pollack  v. 
Meyer  Brothers  Drug  Co.  (C.  C.  A.,  8th 
dr.),  38  Am.  B.  R.  835,  233  Fed.  861. 

151.  Clark-*Herren-Camphell  Co.  v.  Clafflin 
Co.  (C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  414, 
218  Fed.  429. 

15S.  In  re  Cooper  Bros.  (D.  €.,  Pa.),  20 
Am.  H.  R.  392,  160  Fed.  966. 

Waiver  of  demurrer. —  Where  a  trustee  in 
buikniptcy  filed  a  petition  alleging  that  the 
bankrupt  had  property  belonging  to  his  es- 
tate which  he  knowingly  and  fraudulently 
concealed  from  his  trustee,  and  on  this  peti- 
tion a  rule  was  granted  to  show  cause  why 
he  should  not  transfer  to  the  trustee  prop- 
erty to  the  amount  claimed,  and  the  bank- 
mpt  filed  a  demurrer  and  answer  to  the 
whole  petition^  it  was  held  that  the  demurrer 
was  waived  by  the  answer  and  that  it  was 
proper  for  the  referee  to  refuse  to  discharge 
the  role  on  the  bankrupt  to  deliver  the  prop- 
erty to  the  trustee.  In  re  Koplin  (D.  C., 
Penn.),  ^  Am.  B.  R.  534,  175  Fed.  1013. 

153.  Goldman  v.  Smith  (D.  C,  Ky.),  1 
Am.  B.  R.  266,  98  Fed.  182,  and  cases  there 


cited.  But  where  the  counsel  on  both  sides 
have  argued  a  demurrer  to  an  answer,  as 
raising  tiie  suffici^icy  thereof,  the  court  mav 
dispose  of  the  question.  Goldman  v.  Smith 
(D.  C,  Ky.),  1  Am.  B.  R.  266,  98  Fed.  182. 

164.  Troy  Wagon  Works  v.  Vastbinder  ( D. 
C,  Penn.),  12  Am.  B.  R.  362,  130  Fed.  232. 

Inauffident  denial  of  insolvettcy. —  U^n 
the  petition  of  creditors  for  an  adjudication 
of  bankruptcy  against  their  del>tor,  it  being 
allied  that  there  had  been  a  conveyance  of 
a  large  amount  of  real  estate  in  trust  for 
Uie  boiefit  of  a  creditor  with  intent  to  pre- 
fer  such  creditor,  the  alleged  bankrupt 
answered  denying  "that  within  four  montns 
next  preceding  the  date  of  filing  of  said  peti- 
tion ...  he  transferred  while  insolvent 
a  portion  of  his  property  .  .  .  for  the 
use  of  the  Bank  of  Commerce  and  Trust 
Company,''  etc.  Held,  that  the  answer  was 
not  in  proper  form  as  it  contained  no  express 
denial  of  insolvency,  such  denial  being  only 
by  way  of  nc^tive  pregnant  and  would  have 
been  stricken  out  before  issue  joined,  but 
that  by  replying  to  said  answer  and  joining 
issue  thereon,  petitioning  creditors  lost  their 
right  to  move  to  strike  out  the  plea.  Cum- 
mfais  Grocery  Co.  v.  Talley  (C.  C.  A.,  6th 
Cir.) ,  26  Am.  B.  R.  484,  187  Fed.  607. 

155.  Mather  v.  Coe  (D.  C,  Ohio),  1  Am. 
B.  R.  604,  92  Fed.  333.  See  also  In  re  teles 
(D.  C,  Tenn.),  1  Am.  B.  R.  671,  93  Fed. 
426. 

166.  In  re  Taylor  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  616,  102  Fed.  728. 

157.  In  re  Williams,  Fed.  Cas.  17,703;  In 
re  Skelley,  Fed.  Cas.  12,921 ;  In  re  Cornwall, 
Fed.  Cas.  3,250;  In  re  Sheehan,  Fed.  Cas. 
12,738;  In  re  Derby,  Fed.  Cas.  3,815;  In  re 
Martin,  Fed.  Cas.  9,160;  In  re  CaL  P.  R. 
Co.,  Fed.  Oas.  2,316. 
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VI.     VERIFICATION  OF  PLEADIIIGS. 

a.  la  general. —  Subsection  c  provides  that  "  all  pleadings  setting  np  n^ttters 
of  fact  shall  be  verified  under  oath.''  Such  verification  must  be  had  before 
one  of  the  officers  designated  in  §  "20.  This  requirement  applies  to  specifica- 
tions of  objections  to  the  discharge  of  a  bankrupt,  such  specifications  being 
deemed  pleadings  within  the  meaning  of  the  word  as  used  in  this  subsection. ^'^^ 
All  pleadings  setting  up  matters  of  fact  must  "  be  verified  under  oath."  By 
analogy  to  this  requirement,  district  rules  often  also  require  petitions  in  a  pro- 
ceeding subsequent  to  the  adjudication  to  be  under  oath.  Under  the  former 
law,  each  of  the  petitioning  creditors  was  obliged  to  verify  the  petition,^^ 
and  this  is  probably  so  now;  but,  in- case  the* petition  is  not  verified  by  one  of 
several  petitioning  creditors,  a  motion  to  dismiss  for  want  of  jurisdiction*^ 
will  be  overruled,  and  an  opportunity  given  to  supply  the  omission.  ^^^  The 
defect  of  want  of  verification  may  be  waived  by  failure  to  object.^®  A  defect 
in  the  verification  is  not  jurisdictional  and  answering  on  the  merits  waives  it.*** 
The  filing  of  an  answer  without  special  objection  to  the  failure  of  verification 
will  constitute  a  waiver.^"  A  verification  made  before  a  notary  public  is 
defective  in  the  statement  of  the  venue  if  it  does  not  show  the  verification  to 
have  been  taken'  within  the  jurisdiction  of  the  notary.*^  Where  the  petitioning 
creditor  or  pleader  is  a  partnership,  the  oath  should  be  by  one  of  the  partners ; 
whdre  a  corporation,  by  an  officer,  in  each  case  acquainted  with  the  facts.  *•* 
The  verification  of  an  involuntary  petition  is  not  subject  to  the  rules  of  com- 
petency with  respect  to  hearsay  testimony,  and  hence  a  statement  in  the  verifi- 
cation that  the  petitioner  believed  the  matter  alleged  in  the  petition  on  informa- 
tion and  belief  to  be  true  is  not  sufficient  ground  for  the  dismissal  of  the  peti- 
tion^ although  such  statement  should  not  be  used  and  is  mere  surplusage.^^^ 


158.  In  re  Baemcopf  (D.  C,  Penn.),  9 
Am.  B.  R.  13»,  117  Fed.  975;  In  re  Taylor 
(D.  C,  Ala.),  26  Am.  B.  R.  143,  147,  188 
Fed.  479;  In  re  Miller  (D.  C,  Iowa),  27 
Am.  B.  R.  606,  192  Fed.  730.  See  cases  cited 
under  Section  Fourteen  of  this  work,  p.  329, 
ante, 

169.  In  re  Rosenflelds,  Fed.  Cas.  12,061; 
In  re  Simmons,  Fed.  Cas.  12,864. 

leO.  Ex  parte  Jewett,  Fed.  Cas.   7,303.  ' 

161.  Green  River  Dep.  Bank  v.  Craig  Bros. 
(D.  C,  Ky.),  6  Am.  B.  R.  381,  110  Fed.  137, 
wherein  the  court  said:  "A  motion  for  a 
rule  to  require  a  proper  verification  would 
probably  be  the  better  step,  and  if  such  rule 
was  not  complied  with,  the  court  might  then 
dismiss  the  petition  for  that  reason." 

168.  In  re  Main    (D.  C,   Iowa),   30  Am. 

B.  R.  547,  20^  Fed.  421. 

163.  Leidigh  Carriage  Co.  v.  Stengel    (C. 

C.  A.,  6th  Cir.),  2  Am.  B.  R.  383,  96  Fed. 
637;  Simonson  v.  Sinsheimer,  95  Fed.  948, 
affg.  S.  C,  1  Am.  B.  R.  197,  92  Fed.  -904 ; 
In  re  Herzikopf  (D.  C,  Oal.),  9  Am.  B.  R. 
90,  118  Fed.  101. 

164.  Badders  Clothing  Co.  v.  Bumham* 
Munger-Root  l>ry  Goods  Co.  (C.  C.  A.,  8th 
Cir.),  36  Am.  B.  R.  115,  228  Fed.  470,  holding 
statements  in  an  answer,  that  the  petition 
does  not  conform  to  the  bankruptcy  act,  and 
that  the  facts  aU^ed  do  not  confer  jurisdic- 


tion nor  entitle  petitioners  to  relief,  are  too 
general  to  challenge  the  verification,  and  de> 
fects  therein  may  be  deemed  to  have  been 
waived. 

165.  In  re  %umelkamp  (D.  C,  N.  Y.),  2 
Am.  B.  R.  318,  95  Fed.  814. 

166.  Where  a  corporation  and  a  partner- 
ship join  in  an  involuntary  petition,  the 
president  of  the  corporation  and  a  member  of 
the  firm  may  make  the  verification.  In  re 
Walker  (C.  C.  A.,  9th  Cir.),  21  Am.  B.  R. 
132,  164  Fed.  680. 

167.  Matter  of  Ball  (D.  C,  N*.  Y.),  1«  Am. 
B.  R.  609,  156  Fed.  682. 

A  verification  made  by  the  petitioning 
creditors  that  the  statements  contained  in  an 
involuntary  petition  were  true,  "  according 
to  the  best  of  their  knowledge,  information 
and  belief,"  is  defective,  as  not  complying 
with  the  official  form,  but  since  the  verifica- 
tion is  not  jurisdictional,  such  defect  is  not 
fatal,  so  as  to  work  a  dismissal  of  the  peti- 
tion, and  may  be  cured  by  amendment,  fii  re 
Farthing  (D.  C,  N.  Car.),  29  Am.  B.  R.  732, 
202  Fed.  667. 

Verification  on  knowledge  and  belief. —  The 
verification  of  an  involuntary  petition,  by  a 
statement  that  ''the  facts  contained  in  the 
foregoing  petition  are  true,"  as  the  petition- 
ers "verily  believe,"  is  insufficient*  where 
there  is  nothing  in  the  petition  showing  or 
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If  it  appear  upon  the  trial  that  the  petitioners  who  verified  the  petition  had  no 
knowledge  of  any  of  the  acts  alleged  therein,  and  that  they  did  not  make  oath 
to  the  notary  public  who  attached  his  jurat  thereto,  the  verification  is  inade- 
quate, and  the  petition  should  be  dismissed,^^  and  in  such  a  case  it  may  not 
be  amended  by  filing  nunc  pro  time  another  petition  reciting'the  same  facts  and 
properly  verified  ^^  .A  verification  is  defective  if  made  before  a  notary  public 
who  is  one  of  the  attorneys  for  the  party  making  the  verification.^''^  But  a 
verification  may  be  made  before  an  attorney,  as  notary  public,  who  is  not  yet 
the  attorney  of  record  of  the  affiant  ^"^ 

b.  Teiification  by  attorney. —  There  is  some  conflict  among  the  authorities 
whether  an  attorney  in  fact  may  verify  a  petition  where  the  facts  are  within 
hifl  knowledge.  The  weight  of  authority  seems  to  be  in  favor  of  the  proposition 
that  he  may  verify  the  petition.^'^^  Though,  when  the  creditor  is  present  and 
the  facts  are  within  his  laiowledge,  he  doubtless  ought  to  make  the  verification.  ^^^ 
General  Order  IV  requires  no  otiier  evidence  of  an  attorney's  authority  than 
the  fact  of  his  admission  to  practice  in  the  circuit  or  district  court ^^*  The 
affidavit  should  be  positive,  based  upon  actual  knowledge  of  the  attorney.^''' 

YII.    TSIALS  IN  INVOLUNTARY  CASES 

a.  Without  a  jury. —  Subsection  d  provides  in  effect  that  if  the  facts  allied 
in  the  petition  are  duly  traversed  by  an  answer,  the  judge  must  ''  determine, 
as  soon  as  may  be,  the  issues  presented  by  the  pleadings,  without  the  interven- 


tending  to  show  that  the  qualification  as  to 
the  petitioners'  beUef  was  necessary  to  suit 
the  circumstancea  ol  the  particular  case.  Al- 
though a  verification  of  a  petition  in  inrolun- 
tary  buikruptcy  upon  helief  is  insufficient, 
the  defect  is  not  jurisdictional  and  may  be 
cored  by  amendment.  Sabin  y.  Blake-McFall 
Co.  (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  179, 
223  FW.  501. 

16S.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  R.  19,  234  Fed.  665  [affd.  «X  C.  A.,  3d 
Cir.)  38  Am.  B.  R.  674],  in  whidi  case  the 
court  said  "The  filing  of  a  petition  in  bank- 
ruptcy is  not  a  matter  to  he  recklessly  imder- 
taken.  The  husiness,  the  credit,  the  financial 
standing,  the  property  and  reputation  of  the 
person  against  'whom  the  petition  is  filed  are 
at  stake.  The  fUing  of  the  petition  is  fre- 
quently followed  by  the  apiK>intment  of  a 
receiver,  which  results  in  taking  away  from 
the  alleged  bankrupt  all  of  his  pro|>erty,  dos- 
ing up  and  ruining  his  business  and  deiBtroy- 
ing  his  credit.  Thus  irreparable  damage 
may  result  from  an  honest  mistake.  String- 
ent as  the  provisions  of  the  Act  are,  they 
do  not  contemplate  that  creditors  may  in- 
voke the  jurisdiction  of  the  court  where, 
withont  knowledge  of  the  facts,  they  reck- 
lesdy  subscribe  to  a  petition  setting  out  acts 
of  bankrtkptcy  without  even  the  so-called 
'formality'  of  having  appeared  before  a 
iK>tary  public  for  the  purpose  of  making  oath 
to  the  petition,  and  where  the  notary  public 
falsely  certifies  that  oath  was  made  before 
him.  Such  a  certificate  is  not  a  verification. 
It  is  a  falsification." 

169.  Matter  of  Frank  (D.  C,  Pa.),  37  Am. 
B.  R.  19,  234  Ved,  666,  affd.  (C.  C.  A.,  3d 
Cir.)  38  Am.  B.  R.  674. 


170.  In  re  Brumelkamp  (D.  C,  N.  Y.),  2 
Am.  6.  R.  318,  95  Fed.  814. 

171.  In  re  Kindt  (D.  C,  Iowa),  3  Am.  B. 
R.  443,  101  Fed.  107. 

17$.  In  re  Vastbinder  (D.  CX,  Penn.),  11 
Am.  B.  R.  118,  126  Fed.  417;  In  re  Hunt 
(D.  C,  Iowa),  9  Am.  B.  R.  251,  118  Fed. 
282;  In  re  Herzikopf  (D.  C,  Cal),  9  Am.  B. 
R.  90,  118  Fed.  101;  Matter  of  Levingston 
(D.  C,  Hawaii),  2  U.  S.  D.  C,  Hawaii  54, 
13  Am.  B.  R.  357 ;  Rogers  v.  DeSoto  Placer 
Mining  Oo.  (C.  C.  A.,  9th  Cir.),  14  Am.  B. 
R  252,  136  Fed.  407 ;  In  re  Chequasset  Lum- 
ber Oo.  (D.  C,  N.  Y.),  7  Am.  B.  R.  87,  112 
Fed.  56;  Matter  of  MUes  Paint  Mfg.  Co. 
(IX  C,  Pa.),  32.  Am.  B.  R.  794,  holding  that 
the  practice  of  signing  petitions  in  bank- 
ruptcy by  attorneys  for  their  clients  is  not 
to  be  encouraged,  and  should  not  ihe  toler- 
ated, unless  a  good  and  8u£5cient  reason  is 
made  to  appear  affirmatiyely  in  t^e  affidavit 
to  the  petition.  In  re  Simonaon  (D.  C, 
Ky.),  1  Am.  B.  R.  197,  92  Fed.  904,  seems  to 
be  contra,  though  the  exact  question  was 
not  there  at  issue. 

178.  Matter  of  Hersikopf  (D.  C,  Cal.),  9 
Am.  B.  R.  90,  118  Fed.  101. 

174.  In  re  Herzikopf  (I>.  C,  Cal.)»  9  Am. 

B.  R.  90,  118  Fed.  101 ;  Matter  of  Miles  Paint 
Co.  (D.  C,  Pa.),  32  Am.  B.  R.  794,  holding 
that  an  attorney  who  signs  a  petition  in 
bankruptcy  on  behalf  of  his  clients  need  not 
attach  his  written  authority. 

175.  In  re  Vastbinder  (D.  C,  Penn.),  11 
Am.  B.  R.  118,  126  Fed.  4\7. 

Positive  terms. —  In  In  re  Vastbinder  (D. 

C,  Penn.),  11  Am.  B.  R,  118,  126  Fed.  417, 
the  court  said:     ''There  can  he  no  doubt 
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tion  of  a  jury,  except  in  cases  where  a  jury  trial  is  given  by  lids  act."  The 
trial  is  brought  on  on  the  notice  required  by  the  practice  of  the  district 
court  in  which  the  proceeding  is,  or  under  the  district  bankruptcy  rules.  Cus- 
tomarily, the  consent  of  the  court  to  setting  the  issue  for  trial  on  a  day  certaiiiy 
other  than  during  U  regular  term,  is  necessary.  The  burden  of  proof  is  on  the 
petitioners,  save,  in  certain  circumstances,  where  the  issue  is  solvency.^^*  Thus, 
orieditors  must. prove  that  their  claims  aggregate  $500  over  securities,  or  an 
adjudication  will  be  refused.^"  The  proof  must  be  confined  to  the  acts  of  bank- 
ruptcy allied  in  the  petition,"®  though,  it  seems,  if  the  evidence  shows  the 
commission  of  an  act  of  bankruptcy  not  alleged,  the  court  may  allow  an  amend- 
ment.^^® On  the  other  hand,  where  the  proof  shows  domicile  where  domicile  is 
not  alleged,  the  petition  will  be  considered  amended  in  accordance  with  the 
proof.  ^®^  The  practice  on  the  trial  itself  is  like  other  civil  trials  in  the  Federal 
courts,  including  the  taking  and  reading  of  depositions.^®^ 

b.  Trial  by  jury. —  The  trial  of  the  issues  may  be  without  the  intervention 
of  a  jury  except  in  cases  where  a  jury  trial  is  given  by  the  act.  Section  19 
of  the  act  prescribes  when  the  alleged  bankrupt  is  entitled  as  a  matter  of  right 
to  a  trial  by  jury.  This  right  pertains  solely  to  the  question  of  his  insolvency 
or  whether  or  not  he  has  committed  the  alleged  act  of  bankruptcy.  In  such 
cases  when  a  jury  trial  is  demanded  it  must  be  granted.  If  no  demand  is  made 
the  court  may,  in  its  discretion,  submit  any  specified  issue  of  fact  to  a  jury,  in 
which  case  the  verdict  of  the  jury  will  be  advisory  merely  and  not  binding 
upon  the  court. ^®  This  is  in  recognition  of  the  equity  jurisdiction  possessed 
by  the  court  ^^ 

c.  Trial  by  jcferee  or  special  master.—  Subsection  d  of  this  section  provides 
that  if  the  facts  alleged  in  the  petition  are  controverted,  the  judge  shdl  deter- 
mine as  soon  as  may  be  the  issues  presented  by  the  pleadings,  etc.  As  the  term 
'*  judge  ^'  does  not  include  a  referee,  it  is  evident  that  there  is  no  authority  to 
refer  the  issues  to  a  referee.  The  testimony  must  be  weighed  and  considered 
by  the  judge  and  his  personal  judgment  exercised  in  the  determination  of 
each  issue.        Though  a  reference  to  a  special  master  or  like  ministerial  officer 


as  to  the  right  of  an  attorney  in  fact  to  make 
the  necessary  oath  when  the  facts  are  within 
his  own  knowledge,  and  this  will  be  assumed 
where  the  oath  is  in  positive  terms." 

176.  See  Bankr  Act,  §  3-c-d.  As  to  burden 
of  proof  see  discussion  under  §  3,  and  cases 
digested  Am.  B.  R.  Dig.  S  265. 

177.  In  re  West  fO.  C.  A.,  2d  Cir.),  5  Am. 
B.  B.  734,  108  Fed.  940,  holding  that,  where 
an  a^udicatioR  is  made  without  such  proof, 
the  Circuit  Court  of  Appcfahs  would  reverse 
the  adjudication  without  costs  and  remand 
the  proceeding  to  the  district  court  to  take 
proofs  upon  the  question  of  the  amount  of 
the  petitioners*  claims,  and,  if  the  requisite 
amount  should  be  shown,  to  reineftate  the 
decree 

178.  In  re  Svkes,  Fed.  Cas.  13,708 ;  Boan 
V.  Compton,  2  N.  B.  R.  607. 

179.  In  re  Lange  (D.  C,  N.  Y.),  3  Am. 
B.  R.  231,  97  Fed.  197;  but  for  a  limitation 
on  this  doctrine,  ^ee  In  re  Sears  (C.  C.  A., 
2d  Cir.),  8  Am.  B.  R.  713,  117  Fed.  294. 
See  further  under  this  section,  ante,  sub- 
title '*  Amendments  of  petitions" 


180.  In  re  Elmira  Steel  Co.  (D.  C,  N.  Y.), 
5  Am.  B.  R.  484,  109  Fed.  456.  Compare 
In  re  Stout  (D.  C,  Mo.),  6  Am.  B.  R.  506, 
109  Fed.  794. 

181.  See  Bankr.  Act,  §  21-b;  U.  S.  R.  S., 
§§  861,  870;  and  observe  Equity  Rules 
LXVII  to  LXIX  and  LXXI. 

188.  In  re  Neasmith  ( C.  C.  A.,  6th  Cir.  > , 
17  Am.  B.  R.  128,  131,  147  Fed.  160;  Oil 
Well  Supply  Co.  v.  Hall  (C.  C.  A..  4th  Cir.) , 
11  Am.  B.  R.  73«,  128  Fed.  876;  Morss  ▼. 
Franklin  Goal  Co.  (D.  C,  Penn.),  11  Am. 
B.  R.  423,  125  Fed.  998;  see  cases  digested 
Am.  B.  R.  IMg.,  §  270. 

183.  Idaho,  etc.,  Co.  v.  Bradbury,  132  U.  S. 
.509.  23  L.  Ed.  433;  Wilson  v.  Riddle.  128 
U.  S.  608,  31  L.  Ed,  280. 

184.  In  re  King  (C.  C.  A.,  7th  Cir.),  24 
Am.  B.  R.  606,  179  Fed.  694.  Compare  In 
re  Lavoc  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R. 
400,  134  Fed.  237,  67  C.  C.  A.  19;  Clark  v. 
Am.  Mfg.  Co.  (C.  C.  A.,  4th  dr.),' 4  Am.  B. 
R.  351,  101  Fed.  962. 


§  18-d.] 


Adjudication  ob  Dismissal. 


477 


may  be  ordered,  to  hear  and  report  the  testimony  (with  or  without  advisory 
findings  thereupon ),  when  the  issue  involves  extended  testimony  and  its  hearing 
in  open  court  appears  to  be  impracticable.^^^  However,  such  a  reference  should 
not  be  granted  to  determine  issues  of  the  place  of  residence  and  principal  place 
of  business  of  the  alleged  bankrupt;  jurisdictional  issues  of  that  nature  should 
be  determined  by  the  judge  as  a  condition  precedent  to  a  reference  of  other 
issues.^*®  The  powers  of  such  a  special  master,  his  compensation,  and  the 
Inethod  of  bringing  on  and  conducting  a  trial  before  him  are  in  all  respects 
similar  to  that  on  like  references  on  contested  discharges. ^®^  The  master's 
report  is  brought  up  either  by  exceptions  or  on  motion  to  confirm,*®®  and  the 
judge  then  enters  the  order  of  adjudication  or  dismissal,  in  accordance  as  the 
facts  shall  warrant.*®*  He  is,  of  course,  not  bound  to  follow  the  master's 
conclusions. 

vui.  adjudication  or  dismissal. 

a.  In  general. —  Subsection  d  requires  the  judge  "  as  soon  as  may  be "  to 
determine  the  issues,  and  make  the  adjudication  or  dismiss  the  petition.  When 
a  creditor's  petition  has  once  been  filed,  there  must^be  either  an  adjudication  or 
a  dismissal.*^  If  the  former,  the  order  is  entered  substantially  as  in  Form  No. 
12.  If  the  bankruptcy  is  that  of  a  partnership  and  the  individuals  composing 
it,  the  form  should  be  so  changed  as  to  amount  to  an  adjudication  of  the  part- 
nership as  such  and  of  each  member,  all  as  distinct  entities. ^®^  Under  the  former 
law,  it  was  held  that  a  mere  memorandum  of  the  adjudication  was  not  sufii- 
cient^  An  order  must  be  entered  and  recorded.  So  also  of  the  dismissal, 
whidi  should  be  substantially  in  the  words  of  Form  No.  11.  Both  the  statute 
and  the  general  orders  provide  for  costs  to  the  prevailing  party.^*^  If  peti- 
tioning creditors  move  for  an  adjudication  upon  the  pleadings,  they  admit  the 
facts  properly  pleaded  in  the  answer,  and  a  denial  of  the  motion  is  in  effect  a 
detennination  that  the  answer  is  sufficient  in  law  to  defeat  the  petitioners' 
application.^^  Where  the  petition  is  sufficient  an  adjudication  must  be  granted 
unless  the  answer  is  responsive  to  the  averments  of  the  petition.^*^      When  a 


185.  In  re  King  (C.  C.  A.,  7th  Cir.),  24 
Am.  B.  R  606,  179  Fed.  694. 

PV)r  foTm  of  reference,  see  Supplementary 
Forms,  Ko.  131 ;  Hagar  &  Alexander's  Bank- 
ruptcy Forms  (2d  Ed.),  Kos.  27,  28. 

Reference  granted. —  A  reference  may  be 
made  to  a  special  commissioner  to  take  and 
report  the  testimony,  with,  his  opinion 
thereon,  on  the  application  of  the  alleged 
^Muikrupt  for  a  trial  of.  the  proceeding  with- 
out a  jury;  the  objection  that  such  a  course 
is  more  expensive  than  a  trial  by  the  judge 
himself  is  not  valid.  In  re  Lavoc  (C.  C.  A., 
2d  Cir.),  13  Am.  B.  R.  400,  134  Fed.  237, 
^7  C.  C.  A.  19.  See  cases  digested,  Am.  B. 
R-  Kg.,  i  269. 

183.  In  re  King  (C.  C.  A.,  7th  Oir.),  24 
Am.  B.  R.  606,  179  Fed.  694. 

187.  See  under  this  section,  ante,  sub-title 
"  Reference  to  SpeiHal  Master;  "  and  observe 
Equity  Rules  LXXIII  to  LXXXIV. 

188.  See  also  "  Supplementary  Forms," 
Xo8.  139,  140,  post}  for  exceptions  to  master's 
report  and  orders  thereon,  see  Hagar  &  Alex- 
ander's Bankruptcy  Forms  (2d  Ed.),  Nob. 
34-36. 

189.  Clark  v.  Am.  Mfg.  Co.  (C.  C.  A,, 
4th  Cir.),  4  Am.  B.  R.  351,  101  Fed.  962. 


190.  "Judge.** — The  term  judge  as  used  in 
this  section  does  not  include  a  referee,  and 
the  issues  cannot  be  referred.  In  re  King 
(C.  C.  A.,  7th  dr.),  124  Am,  B.  R.  60e,  179 
Fed.  694. 

See,  for  remedy  where  adjudication  has 
been  dismissed,  Neu'stadter  v.  Chicago  I>ry 
Goods  Co.  ( D.  C,  Wash. ) ,  3  Am.  B.  R.  96, 
96  Fed.  830;  In  re  Billing  (D.  C,  Ala.), 
17  Am.  B.  R.  80,  146  Fed.  396.  As  to  dis- 
missal of  proceedings,  see  cases  digested.  Am. 
B.  R.  Dig.,  §§  272-274;  as  to  adjudication. 
Am.  B.  R.  Dig.,  §§  277-282. 

191.  See  pp.  179,  180,  cunte.  For  forms  of 
orders  of  dismissal  see  Hagar  &  Alexander's 
Bankruptcy  Forms  (2d  Ed.),  Nos.  31,  36, 
41 ;  of  order  of  adjudication,  Id.  Nos.  27,  29; 
denying  adjudication,  lA  No.  30. 

19d.  In  re  Boston,  etc..  Fed.  Cas.  1,678;  In 
re  Hill,  Fed.  Cas.  6,484. 

193.  Bankr.  Act,  §  3-e;  General  Order 
XXXIV. 

194.  In  re  Waugh  (C.  C.  A.,  Oth  Cir.), 
13  Am.  B.  R:  187,  133  Fed.  281. 

195.  Matter  of  Cohn  (D.  C,  Fa.),  39  Am. 
B.  R.  686,  220  Fed.  106. 
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debtor  waives  its  demand  for  a  jury  trial,  confesses  its  insolvency  and  the  com- 
mission of  one  of  the  acts  of  bankruptcy  alleged  and  formally  adhnits  the  essen- 
tial all^ations  of  the  creditors'  petition,  it  is  the  duty  of  the  bankruptcy  court 
to  promptly  enter  an  adjudication  of  bankruptcy. ^®* 

b.  AdjudioatioiL  on  voluntary  appearance.— -An  adjudication  on  a  voluntary 
appearance  by  the  bankrupt  and  an  answer  filed  by  him  admitting  the  aver- 
ments of  the  petition  will  conclude  the  bankrupt. ^^  But,  if  such  appearance 
is  made  and  answer  filed  prior  to  the  expiration  of  the  time  for  answering, 
the  rights  of  the  creditors  to  plead  to  the  petition  are  not  affected.^®  On  a 
hearing  upon  a  petition  and  answer  the  averments  of  the  answer  must  be  taken 
as  true.^^  . 

0.  Dismissal  after  trial. —  If  it  appears  from  the  pleadings  or  upon  the  trial 
that  the  court  has  no  jurisdiction,  either  of  the  person  or  subjectrmatter,  the 
petition  should  be  dismissed.^^  The  court  should  direct  such  dismissal  as  soon 
as  the  want  of  jurisdiction  appears.^^  If  the  petition  is  not  sustained  by  the 
proof,  dismissal  will  follow  as  a  matter  of  course.  Even  if  the  petition  contains 
a  prayer  for  the  appointment  of  receivers,  selected  by  collusion  between  the 
alleged  bankrupt  and  petitioning  creditors,  the  adjudication  should  be  ordered 
and  the  prayer  for  such  receivers  disregarded.*^  The  fact  that  a  suit  is  begun, 
after  a  petition  in  bankruptcy  is  filed,  for  the  foreclosure  of  a  mortgage  on  a  ' 
portion,  or  on  all,  of  the  bankrupt's  property,  even  if  the  value  of  the  property 
is  less  than  the  amount  claimed  to  be  due  on  the  mortgage,  is  not  a  sufficient 
reason  for  denial  of  an  adjudication  of  bankruptcy.  While  it  is  necessary 
that  a  person  owe  debts  in  order  to  be  adjudicated  a  bankrupt,  it  is  not  neceaeary 
that  he  have  assets.^*® 

d.  Dismissal  by  consent. —  Where  a  dismissal  is  directed  by  the  consent  of 
parties,  and  not  on  the  merits,  the  creditors  are  entitled  to  at  least  ten  days' 
notice  by  mail,  as  will  appear  hereafter  in  the  discussion  under  §  68-a  and 
§  59-g.  Some  doubt  has  arisen  as  to  the  necessity  of  notice  to  all  the  creditors 
owing  to  a  decision  to  the  eflFect  that  the  court  may  at  any  time  before  adjudica- 
tion dismiss  a  petition  upon  the  bankrupt's  motion,  without  notice  to  those 
creditors  who  have  not  intervened  or  appeared  in  the  proceeding.^*^    It  seems 


196.  Vulcan  Sheet  -Metal  Co,  v.  North 
Platte,  etc.,  Co.  (C.  C.  A.,  8th  Cir.),  33  Am. 

B.  R.  686,  220  Fed.  106. 

197.  In  re  Columbia  Real  Estate  Co.   (D. 

C,  Ind.),  4  Am.   B.  R.  411,  419,   101   Fed. 
965. 

198.  Rights  of  creditors  on  voluntary  ap- 
pearance of  bankrupt. —  In  the  case  of  In 
re  Humbert  Co.  (D.  C,  Iowa),  4  Am.  B.  R. 
76,  100  Fed.  43fl,  the  court  said:  "A  waiver 
on  the  part  of  the  bankrupt  of  this  period 
oftime  cannot  deprive  creditors  of  the  right 
to  appear  in  opposition  to  the  petition,  and 
until  that  time  has  elapsed  it  cannot  be 
kno^vn  whether  a  contest  will  or  will  not  be 
made  on  behalf  of  creditors."  In  re  Woods 
(D.  C,  Penn.),  13  Am.  B.  R,  240,  133  Fed. 
82. 

199.  Matter  of  Cohn  (D.  C,  Pa.),  33  Am. 

B.  R.  839,  220  Fed.  956. 

200.  In  re  Plotke  (C.  C.  A.,  7th  Oir.),  5 
Am,  B.  R.  171.  175,  104  Fed.  964. 

201.  In  re  Columbia  Real  Estate  Co.   (D. 

C,  Ind.) ,  4  Am.  B.  R.  411,  417,  IQl  Fed.  956, 


in  which  the  court  said :  "  Want  of  jurisdic- 
tion is  a  question  that  the  court  should  con- 
sider whenever  or  however  raised,  even  if  the 
parties  fortiear  to  make  it  or  consent  that 
the  case  may  be  heard  on  its  merits." 

908.  Birmingham  Coal  ft  Iron  Co.  v. 
Southern  Steel  Co.  (B.  C,  Ala.),  20  Am. 
B.  R.  151,  160  Fed.  212. 

80S.  Vulcan  Sheet  Metal  Co.  v.  Xorth 
Platte,  etc.,  Co.  (C.  C.  A.,  fttli  Cir.),  33  Am. 
B.  R.  686,  220  Fed.  106. 

804.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.).  15 
Am.  B.  R.  294,  142  Fed.  962,  holding  that, 
where  no  list  of  creditors  has  been  filed  and 
there  is  no  suggestion  of  collusion  between 
the  petitioning  creditors  and  the  alleged 
bankrupt,  the  coiirt  may  in  its  discretion  at 
any  time  before  adjudication  dismiss  the  pe- 
tition upon  the  bankrupt's  motion  without 
notice  to  other  creditors  not  intervening  or 
appearing  in  the  proceeding;  and  the  exer- 
cise of  such  discretion,  in  the  absence  of 
abuse,  is  not  reviewable  in  the  Circait  Court 
of  Appeals. 


§18-<L] 


Effect  of  Adjudication. 


479 


more  in  accordance  with  the  statute,  however,  to  apply  the  broad  rule  of  law 
that,  since  every  creditor  has,  once  a  petition  is  filed,  the  right  to  intervene, 
a  petition  should  not  be  dismissed  without  ilotice  to  him.^^  A  petition  certainly 
cannot  be  dismissed  without  the  consent  of  all  the  petitioning  creditors,^^  and 
lie  provisions  of  the  statute  above  referred  to  seem  clearly  to  require  that  notice 
to  the  creditors  be  given.  There  are  exceptions  to  the  rule,  as,  where  there 
are  no  assets,  no  claims  proven,  and  no  trustee  appointed ;  though  in  such  a  case 
the  petition  is  withdrawn,  not  dismissed.^^  The  practice  of  omitting  such 
notice  is  dangerous,  however,  and  the  courts  will  usually  decline  to  grant  dis- 
missals without  proof  of  the  names  and  addresses  of  creditors  and  due  notice 
to  them  of  the  pending  proceeding  and  the  motion  to  dismiss.^^  Even  if  a 
minority  of  the  petitioning  creditors  object  to  the  dismissal  it  should  not  be 
directed  although  the  court  may  specify  that  it  would  be  for  the  best  interests  of 
the  creditors.^^  Where  all  the  petitioning  creditors  in  good  faith  move  for  a 
dismissal  of  their  petition  the  court  should  not  retain  the  proceeding  to  deter- 
mine issues  raised  by  the  answer,  som^  of  which  it  had  no  power  to  try.^^^  A 
volnntary  bankruptcy  proceeding  may  not  be  dismissed  by  consent  of  the  parties 
on  motion  after  adjudication.^^ 

c.  Intenrention^  by  other  creditors. —  It  is  provided  in  §  59-f  that  "  creditors 
other  than  original  petitioners  may  at  any  time  enter  their  appearance  and  join 
in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition.'''  This  subject  will  be  considered  at  length  under  that  section. 
Any  creditor  may  join  in  a  petition  already  filed  and  pending,  as  a  rule,  at  any 
time  between  the  filing  of  the  petition  and  tiie  order  of  adjudication  or  dismissal. 

f.  Effect  of  adjudication  generally. — ^An  adjudication  confers  jurisdiction  both 
complete  and  exclusive,  and  in  rem  as  well  as  in  personamJ^    The  adjudication 


805.  In  re  Plymouth  Cordage  Co.  (C.  C. 
A,,  8th  Cir.),  13  Am.  B.  R.  666,  13  Fed. 
1,000;  In  re  lAwis  (D.  C,  Del.),  11  Am. 
B.  R.  683,  129  Fed.  147 ;  M&tter  of  Lederer 
(D.  C,  N.  Y.),  10  Am.  B.  R.  492,  126  Fed. 
96.  This  seems  not  to  have  been  the  law 
binder  the  former  act.  See  Ex  parte  Harris, 
Fed.  Cas.  6,110;  In  re  GUe,  Fed.  Cas.  6,423. 

Decree  erroneous,  not  void. — ^A  decree  dis- 
missing the  proceeding  without  notice  is 
merely  erroneous,  not  absolutely  void,  and 
if  anpiication  to  review  the  decree  is  not 
timely  made,  it  will  be  sustained.  In  re  Ply- 
mouth Cordage  Co.  (C.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  665,  13  Fed.  1000;  In  re  Jemison 
Mercantile  Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B. 
R.  588,  112  Fed.  966,  60  C.  C.  A.  641. 

806.  In  re  Cronin  (D.  C,  'Mass.),  3  Am. 
B.  R.  552,  98  Fed.  584 ;  In  re  Lewis  ( D.  C, 
Del).  11  Am.  B.  R.  683,  129  Fed.  147. 

207.  In  re  Hebbart  (D.  O.,  N.  Y.),  5  Am. 
B.  R.  8,  104  Fed.  322;  In  re  Colaluca  (D.  C, 
Mass.),  13  Am.  B.  R.  292,  133  Fed.  255. 

Ho  dischargeable  debts. —  A  petition  in 
voluntary  bankruptcy  which  schedules  no 
dischargeable  debt  may  be  dismissed  as  a 
matter  of  discretion.  In  re  Colaluca  (D.  C, 
Mass.),  13  Am.  B.  R.  292,  133  Fed.  255;  In 
re  Maples  (D.  C,  Mont.),  5  (Am.  B.  Rl  426, 
105  Fed.  919;  In  re  Yates  (D.  C,  Cfel.),  8 
Am.  B.  R.  69,  114  Fed.  365. 


908.  Creditors  notified.— Where  the  al- 
leged bankrupt's  answer  gives  the  names  and 
addresses  of  his  creditors  in  response  to  a 
petition  alleging  that  they  number  less  than 
twelve,  such  cmiitors  should  be  notified  of 
the  motion  to  dismiss.  In  re  Jemison,  etc. 
(C.  C.  A.,  5th  Cir.),  7  Am.  B.  R.  588,  112 
Fed.  966. 

809.  In  re  Lewis  (D.  C,  Del.),  11  Am.  B. 
R.  683,  129  Fed.  147;  In  re  Cronin  (D.  C, 
Mass.),  3  Am.  B.  R.  552,  98  Fed.  584. 

$10.  Bernard  v.  Abel  (C.  C.  A.,  9th  Cir.), 
19  Am.  B.  R.  383,  156  Fed.  649. 

911.  Matter  of  McKee  (D.  C,  Texas),  32 
Am.  B.  R.  731,  214  Fed.  885. 

219.  Decree  operates  in  rem. —  In  the  case 
of  Carter  v.  Hobbs  (D.  C,  Ind.),  1  Am.  B. 
R.  215,  92  Fed.  594,  the  court  said:  ''The 
decree  operates  in  rem,  and  from  the  moment 
of  the  adjudication  in  bankruptcy  the  bank- 
rupt's estate  is  in  cuatodia  legis  and  under 
the  jurisdiction  of  this  court;  it  is  funda- 
mental that  no  court  or  individual  can  in- 
terfere with  such  court  and  possession;  the 
assertion  of  any  right  against,  or  to  partici- 
pate in  the  res  so  in  cusiodia  legiSf  must  be 
sought  in  the  court  in  whose  custody  it  is; 
an  attempt  to  assert  such  right  elsewhere 
would  be  regarded  as  a  contempt.' 
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transfers  the  title  of  the  bankrupt's  property  wherever  situated,  and  vests  the 
same  in  the  trustee,  to  be  administered  by  him  under  the  authority  and  coatrol 
of  the  bankruptcy  court  ^**  All  persons  named  in  the  schedules  as  creditors  are 
parties  and  affected  thereby.  So,  also,  are  all  persons  in  any  way  interested  in 
the  rea}^^  As  to  such  parties  the  adjudication  is  conclusive  to  the  extent  of  the 
matters  necessarily  determined  in  making  the  adjudication.^^*  An  adjudica- 
tion cannot  be  attacked  for  the  first  time  on  discharge  by  a  creditor  who  had 
proceeded  that  far  under  it.^^® 

g.  Effect  of  adjudication  on  rights  of  creditors. —  The  adjudication  is,  like 
other  judicial  determinations,  subject  to  the  well-settled  rule  that  matters 
which  have  been  once  litigated  and  determined  by  the  judgment  of  a  court 
cannot  again  be  made  the  subject  of  legal  contention  as  between  the  parties 
to  such  judgment  and  their  privies.  So  that  where  the  question  of  the  bank- 
rupt's residence,^"  or  the  question  of  insolvency,^*®  or  the  amount  of  the  peti- 
tioner's claim,^**  wore  at  issme,  the  adjudication  in  respect  thereto  is  binding 
upon  the  parties  and  their  privies  in^U  subsequent  proceedings.  Creditors 
are  bound  as  parties,  whether  they  appear  or  not,  in  respect  to  all  issues  which 
must  necessarily  be  determined  by  the  adjudication ;  otherwise  there  would  be  no 
end  to  controversy  as  to  these  matters,  as  every  creditor  might  claim  the  ri(^t  to 
be  heard  by  independent  suit.^^  But  where  it  appears  that  the  requisite  uum* 
ber  of  creditors  join  in  the  petition  and  it  is  not  necessary  to  determine  the 
validity  of  the  claim  of  any  one  of  them  for  the  purpose  of  conferring  juris- 
diction, the  adjudication  is  not  res  adjvdicata  as  to  the  validity  or  amount  of 


913.  Roibertaon  y.  Howard,  220  U.  S.  254, 
30  Am.  B.  R.  611,  57  L.  ed.  1174;  In  re 
Baum  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
295,  169  Fed.  410;  In  re  Scruggs  (D.  C, 
Ala.),  31  Am,  B.  R.  94,  205  Fed.  673. 

«14.  Carter  v.  Hobbs  (D.  C,  Ind.),  1  Am. 
B.  K  215,  92  Fed.  594,  As  to  effect  generally 
of  adjudication,  see  Am.  B.  R.  Dig.  §  279. 

215.  In  re  Uhf elder  Clothing  Co.  (D.  C, 
Cal.),  3  Am.  B.  R.  426^99  Fed.  409:  Board 
of  Commerce  v.  Security  Trust  Oo.  ( C.  C.  A., 
6th  Cir. ) ,  34  Am.  B.  R.  762,  225  Fed.  454, 
holding  that  the  adjudication  fixes  the  status 
theretofore  existing  as  alleged  in  the  peti- 
tion; In  re  Billing  (D.  C,  Ala.)>  17  Am. 
B.  R.  80,  145  Fed.  395. 

216.  In  re  Polakoff  (Ref.,  N.  Y.),  1  Am. 
B.  R.  358;  In  re  Mason  (D.  C,  N.  C),  3 
Am.  B.  R.  599  (and  foot-note),  99  Fed.  256; 
In  re  Ordway,  Fed.  Cas.  10,552. 

217.  In  re  Hintze  (D.  C,  Mass.),  13  Am. 
B.  R.  721,  134  Fed.  141. 

218.  Des  Moines  Savings  Bank  ▼.  Morgan 
Jewelry  Co.  (Sup.  Ct.,  Iowa),  123  Iowa  432, 
12  Am.  B.  R.  781,  99  N.  W.  121 ;  In  re  Chap- 
pell  (D.  C,  Va.),  7  Am.  B.  R.  608,  113  Fed. 
545;    In    re   Virginia    Hardwood    Mfg.    Co. 

(D.  C,  Ark.),  15  Am.  B.  R.  136,  139  Fed. 
209;  In  re  Witherbee  (C.  C.  A.,  Ist  Cir.),  30 
Am.  B.  R.  314,  202  Fed.  896. 
Adjudication  biading  on  question  of  in- 
,  solvency. —  The  creditors  of  a  bankrupt  are 
parties  to  the  proceeding  to  have  him  so  ad- 
judged and  are  precluded  by  the  adjudica- 
tion from  questioning  bankrupt's  insolvency 


at  the  time  the  petition  was  filed.  Cook  v^ 
Rolbinson  (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R. 
182,  194  Fed.  785. 

Adjudication  as  evidence  of  insolvency. — 
While  secured  creditors  are  not  bound  by  an 
adjudication  in  bankruptcy,  and  may  liti- 
gate the  same  issues  in  angther  proceeding, 
still  it  is  prima  facie  evidence  of  what  is 
therein  decreed,  that  the  bankrupts  were  in- 
solvent at  that  date,  and  may  be  considered 
as  of  some  weight  in  determining  whether 
the  bankrupts  were  Insolvent  at  the  date  of 
a  transfer  made  over  four  and  OQe-half 
months  before.  Cawthorn  v.  Burley  State 
Bank  (Sup.  Ct.,  Idaho),  26  Idaho  432,  33 
Am.  B.  R.  794,  144  Pac.  1608. 

219.  In  re  Ulfelder  Clothing  Co.  (I>.  C, 
Cal.),  3  Am.  B.  R.  425,  98  Fed.  409. 

220.  Cook  V.  Robinson  (C.  C.  A.,  9th  Cir.), 
28  Am.  B.  R.  182,  194  Fed.  785.  In  the  case 
of  In  re  American  Brewing  (176.  (C.  C.  A., 
7th  Cir.),  7  Am.  B.  R.  463,  470,  112  Fed. 
752,  758,  50  C.  C.  A.  517,  the  court  said: 
"  If  it  were  necessary  in  order  to  bind  cred- 
itors by  a  judgment  In  bankruptcy  that  they 
should  appear  and  answer,  as  they  have  a 
right  to  do,  then  an  adjudication  could  be 
prevented  simply  by  creditors  abstaining 
from  appearing  in  the  proceedings.  But  it  is 
well  settled  that  the  proceedings  are  in  large 
part  in  rem,  and  are  binding  whether  the 
bankrupt  or  creditors  appear  or  not.''  Aa  to 
adjudication  as  res  €Ldjudicatii,  see  Am.  B. 
R.  Dig.  §  281. 
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the  claims  of  such  creditors  offered  for  allowance  before  the  referee.^^  How- 
ever, an  adjudication  in  a  contested  bankruptcy  proceeding  is  res  adjvdieaia 
and  conclusive  upon  those  who  have  not  actually  taken  part  in  the  contest  only 
as  to  the  status  of  the  bankrupt  and  not  as  to  the  commission  of  a  particular  act 
of  bankruptcy,  although  it  be  the  one  alleged  in  the  petition.^^  Where  a  peti- 
tion charges  different  acts  of  bankruptcy  and  the  adjudication  does  not  show 
upon  which  one  of  them  it  proceeded,  it  does  not  render  either  charge  res 
adjudicata.  in  further  proceedings.^^  The  adjudication  will  constitute  the 
breach' of  an  executory  contract  for  services  ^^  and  will  terminate  the  agency  of 
a  bankrupt  connected  with  the  estate  transferred  by  his  bankruptcy.^^  Where 
a  bankrupt  is  denied  his  discharge,  creditors  may  proceed  against  him  again 
as  to  after-acquired  property,  notwithstanding  an  appeal  from  the  order  deny- 
ing his  discharga^^  A  mere  adjudication  does  not  operate  as  a  stay  of  execu- 
tion or  prosecution  of  a  claim,  where  the  defendant  has  not  been  discharged, 
and  the  enforcement  of  such  claim  has  not  been  regularly  stayed.^^ 

h.  Vacating  adjudioation. —  ( 1 )  In  geneeal. — ^An  application  to  vacate  the 
adjudication  is  unusuarbut,  in  given  circumstances,  proper.^  The  practice 
is  not  prescribed,  but  may  be  on  petition  or  written  motion  and  such  notice 
as  the  court  may  order.  It  can  be  made  only  by  the  bankrupt  ^^  or.  a  person 
wbo  could  have  resisted  the  original  petition,  in  other  words,  by  one  who  has 
a  claim  provaUe  in  the  case.^^  The  fact  that  a  creditor  stated  in  his  petition 
that  he  appeared  specially,  and  did  not  submit  himself  to  the  jurisdiction  of 
the  court,  is  no  ground  for  refusing  to  vacate  the  adjudication.^^  The  appli- 
cation must  be  made  to  the  court  Aat  granted  the  order.^^ 

(2)  Application  to  be  made  seasonably. —  The  adjujdication .  may  be 
set  aside  upon  the  application  of  creditors,  where  it  was  made  prior  to  the 
expiration  of  five  days  after  the  filing  of  the  petition,  although  the  bankrupt 
appeared  and  consented  to  adjudication.^^  But  such  an  application  must  be 
made  promptly .^^      Creditors  who  would  assail  the  adjudication  should  act 


Sai.  Matter  of  Continental  Corporation 
(H^f.^Ohio),  14  Am.  B.  R.  538. 

Effect  on  liability  of  bankrupt. — ^An  ad* 
judication  in  bankruptcy  does  not  discharge 
the  liability  of  the  bankrupt  to  his  creditors. 
Baltimore  Bargain  House  y.  Busby  (Oa.  Sup. 
Ct),  143  Ga.  734,  36  Am.  B.  R.  119,  86  8.  E. 
B75.  It  absolvea  the  bankrupt  from  no  agree- 
ment, no  contract,  and  discharges  no  lia- 
bility. Watson  V.  Merrill  (C.  C.  A.,  8th 
Gir.),  14  Am.  B.  R.  464,  136  Fed.  869. 

ttS.  Matter  of  McCrum  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  604,  214  Fed.  207. 

2t8.  Matter  of  Julius  Bros.  (C.  G.  A.,  2d 
Cir.),  32  Am.  B.  R.  699,  217  Fed.  3,  revg. 
SI  Am.  B.  R.  132,  209  Fed.  371. 

»4.  Matter  of  Schultz  &  Guthrie  (D.  C., 
Maas,),  37  Am.  B.  R  604,  235  Fed.  907. 

«6.  McKey  v.  Clark  (C.  C.  A.,  9th  Cir.), 
37  Am.  B.  R.  699,  233  Fed.  928. 

*W.  In  re  Barton's  Estate  (D.  C,  Ark.), 
10  Am.  B.  R.  669,  144  Fed.  640. 

«t7.  Maas  v.  Kuhn,  130  N.  Y.  App.  Biv. 
68,  22  Am.  B.  R.  91,  114  N.  Y.  Supp.  444. 

tt«.  In  re  Ives  (D.  C,  Mich.),  6  Am.  B.  R. 
652,  111  Fed.  496;  In  re  De  Forest,  Fed.  Oas. 
SJ45.  As  to  vacaiing  or  setting  aside  adju- 
dications, see  Am.  B.  R.  Dig.  |  282. 
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839.  See  In  re  Salaberry  (D.  C,  Cal.),  6 
Am.  B.  R.  847,  107  Fed.  96. 

880.  In  re  Yatea  (D.  C,  Cal.),  8  Am.  B.  R. 
69,  114  Fed.  365;  Matter  of  New  York  Tun- 
nel Co.  (C.  C.  A.,  2d  -Cir.),  21  Am.  B.  R: 
631,  166  Fed.  284.  This  follows  necessarily 
from  the  definition  of  creditor  in  (  1(9). 
This  was  not  so  under  the  law  of  1867.  See 
In  re  Derby,  Fed.  Cas.  3,815;  In  re  Bush, 
Fed.  Cas.  2,222. 

831.  Matter  of  Altonwood  Park  Co.  (C. 
C.  A.,  2d  Cir.),  20  Am.  B.  R.  31,  160  Fed. 
448. 

838.  Graham  v.  Boston,  etc.,  118  U.  S.  161, 
30  L.  Ed.  196;  Chapman  v.  Brewer,  114  U. 
S.  158,  29  L.  Ed.  83;  In  re  Ives,  Fed.  Cas. 
7,115;  Lewis  v.  Sloan,  68  N.  C.  557. 

888.  B.  R.  Electric  &  Telephone  Mfg.  Co. 
V.  Aetna  Life  Ins.  Co.  (C.  C.  A.,  8th  Cir.), 
30  Am.  B.  R.  424,  206  Fed.  885. 

834.  In  re  Ives  (D.  C,  Mich.),' 6  Am.  B. 
R/  653,  111  Fed.  495;  In  re  Niagara  Con- 
tracting Co.  (D.  C,  X.  Y.),  11  Am.  B.  R. 
643,  127  Fed.  782 ;  In  re  Urban  and  Suburban 
(D.  C.,  N.  J.),  12  Am.  B.  R.  687,  132  Fed. 
140;  In  re  Warsham  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  672,  142  Fed.  121,  where  no 
effort  was  made  to  vacate  for  a  period  of  one 
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with  reasonable  promptness  after  they  .received  notice  of  the  proceeding-  amd 
of  the  reasona  of  their  objections ;  if  creditors  knew  of  the  filing  of  the  petition 
in  ample  time  for  them  to  demur  or  answer,  they  should  not  be  permitted, 
where  two  months  had  elapsed,  and  the  condition  of  the  property  and  the  rela- 
tions of  the  parties  had  materially  changed,  to  stay  the  proceedings  and  vacate 
the  adjudication,  for  a  cause  which  might  have  been  set  up  by  demurrer  or 
answer.^^  After  affirmance  of  an  adjudication  on  appeal  the  district  court 
may  not  grant  a  rehearing  and  thus  permit  a  re-examination  of  the  questions 
with  whidi  the  appellate  court  has  dealt.^® 

(3)  Grounds  for  vacating. —  An  adjudication  in  involuntary  proceed- 
ings obtained  by  the  consent  of  the  bankrupt,  where  he  appeared  generally  by 
attorney  and  ^ in  person,  filed  schedules  and  otherwise  recognized  the  proceed- 
ings, will  not  be  vacated  in  the  absence  of  proof  that  he  was  induced  to  give 
his  consent  by  fraud.^^  Being  in  the  nature  of  a  motion  for  a  new  trial,  the 
application  should  rest  on  a  showing  of  facts,  on  their  face  seeming  to  entitle 
the  moving  party  to  the  relief.  An  adjudication  will  not  be  set  aside  where 
it  was  warranted  by  proof  of  an  act  of  bankruptcy  sufficiently  alleged,  although 
other  acts  were  not  properly  pleaded  or  proved.^*  An  adjudication  may  be 
vacated  on  the  ground  that  the  alleged  bankrupt  was  not  subject  to  adjudica- 
tion, but  even  in  such  a  case  the  adjudication  is  not  void,  and  the  court  should 
consider  the  laches  of  the  petitioner  and  all  other  circumstances  afiFecting  the 
right  to  the  relief.^®    Although  a  creditor  may  move  to  vacate  an  adjudica- 


year;  In  re  Billing  (D.  C,  Ala.),  17  Am.  B. 
R.  80,  145  Fed.  395,  where  motion  to  vacate 
was  denied  because  the  time  for  an  appeal 
had  elapsed. 

Laches  in  making  application.  —  V^liere 
the  adjudication  was  made  March  QS,  1907, 
and  the  order  to  show  cause  why  the  same 
should  not  be  vacated  was  entered  Aug.  2, 
1907,  upon  the  petition  of  a  creditor  who  had 
no  notice  of  the  bankuptcy  proceeding  until 
June  14,  1907^  his  delay,  there  being  no  in- 
tervening rights,,  is  insufficient  to  constitute 
such  laches  as  will  debar  him  from  showing 
that  the  whole  bankruptcy  proceedings  were 
invalid.  Matter  of  Alton  wood  Park  €o.  (C. 
C.  A-,  2d  Cir.),  20  Am.  B,  R.  31,  160  Fed. 
448.  Where  three  years  have  elapsed  since 
the  adjudication  of  a  husband,  the  wife  is 
precluded  by  laches  from  appearing  and  con- 
testing the  allegations  of  insolvency  in  the 
petition.  Matter  of  Gibbons  (D.  C,  Wash.), 
35  Am.  B.  R.  620,  225  Fed.  420. 

After  adjudication  of  term. —  It  has  been 
held  that  an  adjudication  in  bankruptcy  will 
not  be  vacated  by  an  application  presented 
after  the  adjournment  of  the  ;term  of  court 
at  which  the  adjudication  was  made.  Matter 
of  Ives  (D.  C,  Mich.),  6  Am.  B.  R.  653,  111 
Fed.  495.  W^here  three  years  have  elapsed 
since  the  adjudication  of  a  husband,  the 
wife  is  precluded  by  laches  from  appearing 
and  contesting  the  allegations  of  insolvency 
in  the  petition.  Matter  of  Gibbons  (D.  C, 
Wash.),  35  Am.  B.  R.  620,  225  Fed.  420. 

235.  In  re  First  Nat.  Bank  of  Belle 
Fourche  (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
266,  274,   162  Fed.  64;   In  re  Marion  Con- 


tract &  Construction  Co,  (D.  C,  Ky.),  22 
Am.  B.  R.  81,  166  Fed.  618. 

Five  weeks*  delay. —  It  is  not  an  abuse  of 
the  Courtis  discretion  to  refuse  to  permit  a 
creditor  to  attack  an  adjudication  where  the 
motion  is  first  made  seven  weeks  after  the 
filing  of  the  petition  and  the  appointment  of 
receivers,  ana  five  weeks  after  the  adjudica- 
tion, and  the  creditors  were  aware  of  the 
filing  of  the  petition  within  forty-eight  ho.  rs 
thereafter,  and  the  administration  of  the  es- 
tate had,  in  the  meantime,  proceeded  with- 
out objection.  In  re  First  Nat.  Bank  of 
Belle  Fourche  (C.  O.  A.,  8th  Cir.),  18  Am. 
B.  R.  265,  162  Fed.  264. 

S86.  In  r^Lennoz  (D.  C,  Mass.),  24  Am. 

B.  R.  922,  181  Fed.  428. 

Effect  of  appeaL — Under  section  1-a  (2) 
of  the  bankruptcy  act  defining  **  adjudica- 
tion," the  mere  tidcing  of  an  appeal  and  the 
dismissal  of  the  same,  either  by  the  appel- 
lant or  the  appellate  court,  is  not  a  final  con- 
firmation, so  as  to  change  the  date  of  ad- 
judication from  the  time  the  original  'decree 
is  made  to  the  dismissal  of  the  appeal.  Moore 
Bros.  V.  Oowan  (Ala.  Sup.  Ct.),  173  Ala, 
536,  26  Am.  B.  R.  902,  56  So.  903. 

237.  In  re  Gill  (D.  C,  Oa.),  28  Am.  B.  R. 
333,  195  Fed.  643. 

238.  In  re  Lynan  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  466,  127  Fed.  123. 

239.  In  re  New  England  Breeders'  dub  ( C. 

C.  A.,  Ist  Cir.),  22  Am.  B.  .R.  124,  165  Fed. 
517,  revg.  21  Am.  B.  R.  349;  In  re  New  York 
Tunnel  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R. 
531,  164  Fed.  284. 

An  order  of  adjudication  entered  against 
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tion  upon  a  voluntary  petition  because  of  the  bankrupt's  non-residence,^*^  yet 
where  the  petition  alleges  residence  and  the  creditor  assents  thereto  and 
proves  his  claim^  he  cannot  thereafter  move  to  vacate  the  adjudication.^^ 

(4)  Not  to  be  attacked  collaterally. —  Where  the  record  shows  juris- 
diction, the  adjudication  is  subject  to  impeachment  only  by  a  direct  proceed- 
ing in  a  competent  court  and  may  not  be  attacked  collaterally  in  an  action  by 
the  trustee  to  set  aside  a  preference,^^  nor  in  any  other  similar  action,  or  pro- 
ceeding.^^ 

IX.    DEFAULTS. 

a.  Where  the  judge  is  in  the  dlBtrict  or  division.^—  If  «tio  pleadings  are  filed 
on  or  before  the  last  day  for  filing,  the  judge  must  "  on  the  next  day,  if 
present,  or  as  soon  thereafter  as  practicable,  make  the  adjudication  or  dismiss 
the  petition."  The  last  three  words  suggest  that,  in  default  cases,  the  judge 
is  required  to  do  more  than  grant  the  prayer  of  the  petition ;  he  must  examine 
the  petition  and  ascertain  whether  it  alleges  facts  sufficient  to  bring  it 
within  the  requirements  of  the  statute;  if  not,  he  should  . dismiss  it,  not- 
withstanding the  bankrupt's  default.  Even  if  an  answer  is  filed  after  the 
time  to  file  it  has  expired,  but  before  adjudication,  an  adjudication  on  default 
must  be  granted.^^  The  presence  of  the  judge  on  the  next  day  after  llie 
time  to  plead  expires,  seems  to  make  an  immediate  adjudication  imperative. 
Otherwise,  it  must  be  as  soon  thereafter  as  practicable.  The  failure  to  contest 
the  petition  by  any  person  having  the  right  so  to  do  establishes  the  truth  of  its ' 
allegations,  and  an  adjudication  thereon  is  binding  as  against  everybody.^'^ 


a  corporation  upon  its  default  will  he  vacated 
upon  the  petition  of  interested  parties  to 
enable  them  to  raise  the  qveotion  whether  the 
corporation  is  subject  to  adjudication  as  a 
bankrupt,  and  the  receiver  of  the  corporation 
haying  no  knowledge  of  such  adjudication 
may  move  to  vacate  it.  In  re  Hudson  River 
Elec.  Pow^r  Co.  (D.  C,  N.  Y.),  21  Am.  B,  R. 
915,  167  Fed.  986.  See  sam«  matter  (D.  C, 
y.  Y.),  23  Am.  B.  R.  IW,  173  Fed.  934, 
affd.  25  Am.  B.  R.  604,  183  Fed.  701. 

MO.  In  re  Scott  (D.  C,  Mass.),  7  Am.  B. 
R.  39,  HI  Fed.  144. 

Ml.  In  re  Hintze  (D.  C,  Mass.),  13  Am, 
B.  R.  721,  134  Fed.  141. 

MS.  Buttig  Mfg.  Co.  V.  Edwards  (C.  0. 
A..  8th  ar.),  20  Aio.  B.  R«  349,  160  Fed. 
619,  citing  Michaels  v.  Post,  21  Wall.  398, 
22  L.  Ed.  520;  Sloan  v.  Lewis,  22  Wall.  150, 
22  L.  Ed.  832. 

MS.  Gilbertson  v.  United  States  (C.  C.  A., 
7th  CSr.),  22  Am.  B.  R.  32,  168  Fed.  672. 
See  eases  digested  Am.  Bankr.  Dig.  §  280. 

Collateral  attack. —  The  ground  of  an  ad- 
judication cannot  he  collaterally  attacked, 
for  as  tolhe  bankrupt  and  the  creditors  the 
adjudication  is  as  binding  as  ^a  judgment 
inter  paries  upon  due  hearing  in  a  court  of 
competent  jurisdiction.  In  re  Hecox  (C.  C. 
A.,  8th  Cir.),  21  Am.  B.  R.  314,  164  Fed. 
823;  In  re  Dempster  (C  C.  A.,  Oir.),  22 
Am.  B.  R.  761,  172  Fed.  363. 

Federal  courts  have  exclusive  jurisdiction 
to  adjudge  a  person  a  bankrupt  and  to  ap- 
point a  receiver,  and  where  the  order  of  a 
Federal  court^  is  irregular,  improvident,  or 


unauthorized,  it  should  be  corrected  or  ques- 
tioned in  that  forum  and  not  in  the  State 
court  by  collateral,  attack.  Moore  Bros*  v. 
Cowan  (Sup.  Ct.,  Ala.),  173  Ala.  636,  26 
Am.  B.  R.  902,  55  So.  903.  A  decision  of  the 
bankruptcy  court  sustaining  an  involuntary 
petition,  although  erroneous,  is  conclusive 
unless  reversed  or  vacated,  and  cannot  fie 
attacked  in  a  suit  to  restrain  attachment  pro- 
ceedings brought  against  the  bankrupt. 
Larkin-^Green  Logging  Co.  v.  Sabin  (C.  C.  A., 
9th  Cir.),  35  Am.  B.  R.  86,  222  Fed.  814. 
An  adjudication  cannot  be  attacked  collater- 
ally on  the  ground  that  the  principal  place 
of  business  of  the  bankrupt  was  not  in  the 
district.  Boszell  Bros.  v.  Continental  Coal 
Corp.  (D.  C,  Ky.),  38  Am.  B.  R.  31,  236 
Fed.  343,  affd,  8ub  nom.  Matter  of  Contin- 
ental Coal  Corporation  (C.  C.  A.,  6th  Cir.), 
38  Am.  B.  R.  168,  238  Fed.  113. 

In  a  criminal  prosecution  for  the  conceal- 
ment of  assets  from  the  trustee,  the  defend- 
ant cannot  attack  the  adjudication  upon  the 
ground  that  it  was  made  by  the  referee  when 
the  judge,  in  fact,  w*as  not  absent  from  the 
district,  if  the  order  of  reference  recites  his 
absence.  GiFbertson  v.  U.  8.  (G.  C.  A.,  7th 
Cir.),  22  Am.  B.  R.  32,  168  Fed.  672. 

M4.  Bray  v.  Cobb  ( D.  C,  N.  Car. ) ,  1  Am. 
B.  R.  153,  91  Fed.  102;  for  effect  of  such 
adjudication,  see  In  re  American  Brewing 
Co.  (C.  C.  A.,  7th  dr.),  7  Am.  B.  R.  463,  112 
Fed.  752 

245.  Ill  re  BUling  (D.  C,  Ala.),  17  Am. 
B.  R.  80,  145  Fed.  396. 
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b.  Where  the  judge  is  absent. — ^If  the  judge  ia  not  within  the  district  or 
division  the  day  after  the  time  to  plead  expires,  the  clerk  must  ^*  forthwith 
refer  the  case  to  the  referee.'^  "  Division  of  the  district  '^  here  means  the 
divisions  into  which  some  of  the  Federal  districts  are  divided  by  the  general 
law,  and  not  the  referee  districts.**®  This  is  done  by  an  order  of  reference 
substantially  in  the  words  of  Form  No.  15.  On  its  receipt,  the  functions  and 
duties  of  the  judge  as  to  making  the  adjudication  or  dismissing  the  petition 
devolves  on  the  referee.**^ 


X.    TRIALS  IN  VOLUNTARY  CASES. 

a.  In  general. —  .Subsection  g  provides  that  upon  filing  a  voluntary  petition 
the  judge  shall  hear  the  petition  and  make  the  adjudication  or  dismiss  the 
petition.  The  practice  here  is  the  same  as  where  default  was  made  in  an 
involuntary  case,  and  no  pleading  had  been  filed  in  opposition  to  the  petition 
on  the  last  day  for  filing.  The  judge,  if  in  the  district  or  division,  must 
adjudicate  or  dismiss;  if  he  is  absent,  the  clerk  mu£rt;  forthwith  refer  the 
case  to  the  referee,  who  then  proceeds  in  the  stead  of  the  judge.  It  se^ns 
that  an  answer  cannot  be  interposed  to  a  voluntary  petition.**®  While  creditors 
may  contest  any  petition  in  involuntary  bankruptcy,  no  provision  is  made  by 
the  Bankruptcy  Act  for  contesting  a  petition  in  voluntary  bankruptcy.^*  The 
proper  method  of  attack  is  by  petition  or  motion  to  set  aside  the  adjudication. 
A  motion  to  set  aside  an  adjud'ication  may  be  granted  where  a  bankmpt 
at  the  time  of  filing  the  petition  had  not  resided  within  the  district  tie 
required  length  of  time,  but  the  proceedings  will  be  continued  under  a  second 
order  of  adjudication,  where  when  the  motion  was  made  the  bankrupt  had 
resided  in  the  district  a  sufficient  time  to  give  the  court  jurisdiction.^*^ 

b.  Yoluntary  petition  while  involuntary  petition  pendmg. —  There  was  some 

doubt  under  the  former  law  whether  a  debtor,  against  whom  a  creditors' 
petition  was  pending,  could  be  adjudicated  on  his  voluntary  petition  subee-. 
quently  filed. ^^  And  this,  even  though  under  that  law  petitions  co\dd  be  dis- 
missed by  consent  and  without  a  general  notice  to  creditors.  Under  the  present 
law  it  seems  well  established  that  the  pendency  of  an  involuntary  petition  will 
not  prevent  an  insolvent  debtor,  prior  to  adjudication  thereon,  from  filing  a 
voluntary  petition.^*  The  tendency  of  the  decisions  is  to  adjudicate  on  the 
voluntary  petition  and,  by  subsequent  steps,  protect  the  rights  of  the  petition- 
ing creditors  flowing  from  their  earlier  petition.^^  A  voluntary  proceeding 
takes  precedence  over  an  involuntary  proceeding  commenced  in  another  dis- 


246.  Compare  In  re  Polakoff  (Ref.,  N.  Y.), 
1  Am.  B.  R.  358. 

247.  See  discussion  under  Section  Thirty- 
eight  of  this  work. 

248.  In  re  Jehu  (D.  C,  Iowa),  2  Am.  B. 
R.  498,  94  Fed.  638. 

248.  Matter  of  Pennington  A  Co.  (D.  C, 
Ky.),  35  Am.  B.  R,  832,  228  Fed.  388. 

250.  In  re  TuUy   (D.  C,  N.  Y.),  19  Am. 

B.  R.  604,  156  Fed.  634. 

251.  In  re  Flanagan,  Fed.  Cas.  4,850;  In 
re  Stewart  Fed.  Cas.  13,419;  In  re  Oanfield, 
Fed.  Cas.  2,380.    Compare  In  re  Mnssey  (D. 

C,  Mass.),  3  Am.  R  TL  592,  99  Fed.  71. 

252.  See  p.  478,  ante^  and  under  Section 
Fifty-nine,  post. 


253.  Matter  of  Pennington  t  Co.    (D.    C, 
Ky.),  35  Am.  B.  R.  832,  228  Fed.  388. 

Rights  of  petitioning  creditors. —  Thus  it 
is  still  an  open  question  whether  an  adjudi- 
cation can  be  made  on  the  voluntary  petition 
at  once,  reserving  to  the  petitioning  cred- 
itors the  right  to  bring  forward  their  pro- 
ceeding and  consolidate  as  of  the  date  they 
filed  (see  In  re  Stegar  (D.  C,  Ala.),  7  Am. 
B.  R.  665,  118  Fed.  978),  or  whether  adjudi- 
cation must  be  withheld  until  the  notice  is 
given  (In  re  Dwyer  (D.  C,  N.  Dak.),  7  Am. 
B.  R.  532,  112  Fed.  777).  The  former  seems 
the  wiser  practice.  Otherwise  great  injury 
to  assets  may  result  from  the  delay.  See 
also  In  re  Waxelbaum  (D.  C.,  N.  Y.),  3  Am 
B.  R.  392,  98  Fed.  589. 
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trict,  especially  where  the  basis  of  the  jurisdiction  in  the  voluntary  proceeding, 
the  domicile  or  residence  of  the  bankrupt,  has  been  clearly  established,  while 
the  basis  of  the  involuntary  proceeding,  the  principal  place  of  business  of  the 
bankrupt  is  doubtful*** 


XL  OHJ>£R  OF  HEFERENCS  AND  EFFECT. 

Under  this  section  two  facts  must  exist  in  order  to  warrant  the  clerk  in  ref er- 
ing  the  case  to  the  referee,  viz, :  (1)  That  no  pleadings  have  been  filed  within 
the  time  provided  for  pleading;  (2)  the  absence  of  the  judge  from  the  district, 
or  the  division,  "  on  the  next  day  after  the  last  day  on  which  pleadings  may 
be  filed.''  In  view  of  the  terms  of  clause  **  d  "  of  the  section,  the  requirement 
that  "  no  pleadings  have  been  filed  "  should  be  construed  to  mean  no  plead- 
ings in  .opposition  to  the  petition,  and  the  fact  that  an  answer  confessing  the 
all^ations  of  the  petition  has  be^i  filed  ought  not  to  be  a  legal  obstacle  to  the 
reference  of  a  case  by  the  derk  to  the  referee.**  The  order  of  reference 
required  under  subsections  /  and  g,  where  the  judge  is  absent  from  the  district  or 
division  of  the  district  in  which  the  petition  is  filed  or  pending,  should  be  in 
the  form  prescribed  by  Form  No.  15.*^  If  made  after  adjudication,  Form 
Xo.  14  is  applicable;^''  it  has  been  held  that  such  an  order  may  be  made  by 
the  deputy  clerk,  the  act  of  signing  being  ministerial  and  not  judicial.**®  This 
order  and  a  copy  of  the  petition  and  schedules  in  voluntary  cases,  and  of  the 
petition  at  least  in  involuntary  cases,  must  be  sent  by  mail  or  delivered  per- 
sonally by  the  clerk  to  the  proper  referea.  The  order  fixes  a  day  on  which  the 
bankrupt  must  appear  and  aJFter  which  the  referee  shall  have  jurisdiction. 
This  should  usually  be  the  following  day.  It  is  thought,  however,  that  the 
referee  has  complete  jurisdiction  the  moment  the  order  is  made;  Form  No.  14, 
to  this  extent  at  least,  is  not  in  accord  with  the  law.  In  effect  the  referee  then 
becomes,  as  to  that  preceding,  a  court  of  original  jurisdiction,*^  and  the  judge 
a  court  of  appeal.^     After  reference  to  the  referee,  the  practice  on  both 


854.  Matter  of  Pennington  &  Co.  (D.  C, 
Ky.),  35  Am.  B.  R.  832,  228  Fed.  388. 

855.  Matter  of  Sage  (D.  C,  Mo.),  36  Am. 
B.  R.  436,  2M  Fed.  525.  In  this  case  it  ap- 
peared that  on  the  sixth  day  after  a  petition 
in  bankruptcy  was  filed,  the  bankrupt  ap- 
peared and  filed  an  answer,  admitting  the 
substantial  allegations  of  the  petition,  and 
consenting  that  he  be  adjudged  a  bankrupt, 
and  asking  that  the  case  be  at  once  referred 
to  the  referee,  and  the  clerk,  without  issu- 
ing a  subpoena  fixing  the  return  day  or 
finding  or  specifying  that  the  judge  was 
absent  "on  the  next  day  after  the  last  day 
on  which  pleadings  may  be  filed,"  as  re- 
quired by  section  18  of  the  Bankruptcy  Act, 
found  and  recited  in  his  order  of  reference 
that  the  judge  was  absent  *'  at  the  time  of 
the  filing  of  the  petition."  It  was  held  that 
although  the  procedure  was  irregular  the 
defects  were  not  jurisdictional  and  did  not 


render  the  adjudication  subject  to  collateral 
attack. 

956.  Absence  of  district  judge. —  That  an 
order  of  reference  in  a  voluntary  bankruptcy 
recites  the  aibsence  of  the  district  judge  irom 
the  district  does  not  affect  the  jurisdiction 
of  the  bankruptcy  court,  acquired  upon  the 
filing  of  the  petition,  to  adjudge  the  peti- 
tioner a  bankrupt;  such  recital  relates  only 
to  the  course  of  procedure  within  the  juris- 
diction of  the  court,  and  is  not  open  to  col- 
lateral attack.  Gilbertson  v.  United  States 
(C.  0.  A.,  7th  Cir.),  22  Am.  B.  XL  32,  168 
Fed.   672. 

257.  In  re  Bellamy,  Fed.  Cas.  1,268. 

258.  Gilbertson  v.  United  States  (C.  C.  A., 
7th  Cir.),  22  Am.  B.  R.  32,  168  Fed.  672. 
Contra-.  Bray  v.  Cobb  (D.  C,  N.  Car.),  1 
Am.  B.  R.  153,  91  Fed.  102. 

^9.  General  Order  XII.     See  also  under 
Sections  Thirty-eight  and  Thirty-nine. 
860.  See  General  Order  XXVII. 
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voluntary  and  involuntary  proceedings  is  identical^  and  is  discussed  under 
different  sections  of  this  work.^^ 


261.  Practice  after  reference. —  For  notice 
of  the  first  meeting  and  how  given,  see 
Bankr.  Act,  §  68;  for  proceedings  at  first 
meeting,  see  §§  55,  56.  General  Orders  IV, 
XXV;  for  proof  of  claims,  see  §  67,  General 
Order  XXI;  for  appointment  and  qualifica- 
tion of  trustees,  see  §§  45,  46,  General  Orders 
XIII,  XIV,  XV,  XVI;  for  hond  of  trustee 
and  effect  when  certified  copy  recorded,  see 
""  21 -c,  50;  for  examination  of  the  bankrupt, 


see  i§  7(9),-  21-a,  General  Order  XXII;  for 
Betting  aside  of  exemptions,  see  §  6,  General 
Order  XVII;  for  duties  of  trustee,  see  f  47, 
General  Order  XVII;  for  appointment  of  ap- 
praisers, see  §  7(^-b;  for  sides  of  asseta,  see 
§§  58-a(4),  ^0-b,  General  Order -XVIII;  for 
stays,  see  §§  2(15),  11;  for  declarati<m  and 
payment  of  dividends,  see  §  65;  for  final 
meetings,  see  {{  57 -f,  5B-a(6),  etc: 


SECTION  NINETEEN. 


JDRY  TRIALS 

§  19.  Jury  Trials. — a  A  person  against  whom  an  involuntary  peti- 
tion has  been  filed  shall  be  entitled  to  have  a  trial  by  jury,  in  respect 
to  the  question  of  his  insolvency,  except  as  herein  otherwise  provided, 
and  any  act  of  bankruptcy  alleged  in  such  petition  ta  have  been  com- 
mitted, upon  filing  a  written  application  therefor  at  or  before  the 
time  within  which  an  answer  may  be  filed.  If  such  application  is 
not  filed  within  such  time,  a  trial  by  jury  shall  be  deemed  to  have 
been  waived. 

6  If  a  jury  is  not  in  attendance  upon  the  court,  one  may  be  specially 
summoned  for  the  trial,  or  the  case  may  be  postponed,  or,  if  the  case 
is  pending  in  one  of  the  district  courts  within  the  jurisdiction  of  a 
circuit  court  of  the  United  States,  it  may  be  certified  for  trial  to  the 
circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court 
has  or  is  to  have  a  jury  first  in  attendance. 

c  The  right  to  submit  matters  in  controversy,  or  an  alleged  offense 
under  this  act,  to  a  jury  shall  be  determined  and  enjoyed,  except  as 
provided  by  this  act,  according  to  the  United  States  laws  now  in  force 
or  such  as  may  be  hereafter  enacted  in  relation  to  trials  by  jury. 


Analogous  proviaioiui:    In  U.  S.:    As  to  jury  trials  in  involuntary  proceedings,  Act  of 
1867,  IS  41,  42,  R.  S.,  §  5026;    Act  of  1841,  $  1;  As  to  jury  trials  upon  specifications 
filed  against  a  discharge,  Act  of  1867,  f  31,  R.  S.,  §  5111;  Act  of  1841,  §4;  As  to 
trials  of  issues  of  fact  in  the  district  court,  R.  S.,   f  566;   As  to  trials  of  issues 
of  fact  in  the  circuit  court,  R.  S.,  S{  648,  649. 
In  Sng.:    Act  of  1883,  t  102(3),  General  Rules  94-07. 
Cross-references:    To  the  law:    Acts  of  baypkruptcy,  $  3. 
Adjudication  where  facts  are  controverted,  S  18-d. 
Depositions  may  be  taken;  notices,  §  21*b,  c. 
Reference  of  cases  after  adjudication,  S  22. 
Who  may  file  petitions,  S  59. 
Insolvency  when  preferences  were  given,  $  60-b. 

Recovery  of  property  transferred  while  bankrupt  was  insolvent,  S  67-e. 
To  the  Forms:    Order  for  jury  trial,  Form  No.  7. 

See  Hi^r  and  Alexander's  Bankruptcy  Forms    (2d  Ed.),  Nos.  22,  23. 
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SYNOPSIS   OF  SECTION. 


JUBT  TBIAMB 

I.  Jury  T^rial  in  Contested  Adjudications,  488. 

a.  Comparatwe  legislatian,  488. 

b.  Jury  trial;  when  granted,  488. 

c.  How  jury  trial  demanded,  489. 

d.  Effect  of  failure  to  demand,  490. 
n.  How  a  Jury  is  Obtained,  490. 

a.  In  general,  490. 

b.  The  trial,  490. 

in.  Trial  by  Jury  of  Offenses  or  Other  Controversies,  491. 

a.  Meaning  of  the  subsection,  491. 

b.  Jury  trials  on  contested  discharges,  491. 


I.    JURY  TRIAL  IK  CONTESTBD  ADJUDICATIONS. 

a.  Comparative  legislation. —  In  England,  a  jury  trial  in  bankruptcy  pro- 
ceedings is  always  discretionary/  but,  where  the  facts  are  disputed,  will  usually 
be  granted.^  Under  the  law  of  1841,  trial  by  jury  could  be  demanded  by  the 
debtor  within  ten  days  after  a  decree  adjudging  him  a  bankrupt  "  to  ascertain 
the  facts  of  such  bankruptcy.'*  ^  By  the  law  of  1867,  the  demand  must  have 
been  made  in  writing  on  ihe  return  day,  and  then  the  jury  was  "  to  ascertain 
the  fact  of  such  alleged  bankruptcy." 

b.  Jury  trials;  when  granted. —  The  present  law  clearly  limits  the  issues  to 
be  submitted  to  a  jury  to  two;  (a)  the  question  of  insolvency  and  (&)  whether 
the  allied  act  of  bankruptcy  has  been  committed.*^  It  is  not  thought,  however, 
that  this  precludes  the  jury  from  passing  oh  any  other  pertinent  question,  as, 
whether  the  alleged  bankrupt  was  domiciled  within  the  district  the  required  time, 
or  whether  a  petitioning  creditor  has  a  provable  debt,  or  whether  the  debtor  is 
in  one  of  the  excepted  classes  not  amenable  to  involuntary  bankruptcy,  pro- 
vided the  judge  submits  such  an  issue  to  them.*  Subsection  a  merely  declares 
on  what  issues  in  a  contested  adjudication  trial  by  jury  is  a  matter  of  right. 


1.  Eng.    Act    of    Bankruptcy    of    18S3,    f 
102(3). 
3.  In  re  CarviU,  1  Morrell,  160. 

3.  Act  of  1841,  §  1. 

4.  Act  of  1867,  §  41. 

5.  Day  v.  Beck,  etc.,  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am.  B.  R.  175,  114  Fed.  834;  In  re 
Christensen  (D.  C,  Iowa),  4  Am.  B.  R.  99, 
101  Fed.  802;  Simonson  v.  Sinsheimer  (C. 
C.  A.,  7th  Cir.),  3  Am.  B.  R.  824,  100  Fed. 
426;  Bernard  v.  Abel  (C.  C.  A.,  9th  Cir.), 
19  Am.  B.  R.  383,  389,  166  Fed.  649;  citing 
Collier  on  Bankruptcy  (6th  ed.),  257. 

General  assignment. — Where  a  petition  in 
involuntary  bankruptcy  alleges  that  within 
the  four  months'  period,  the  alleged  bankrupt 
made  a  general  assignment  for  the  benefit  of 


creditors,  and  the  answer  denies  each  and 
every  allegation  of  the  petition,  and  a  de- 
mand for  a  jury  trial  is  filed  therewith,  the 
alleged  bankrupt  is  entitled  to  a  jury  trial 
of  the  question  whether  he  has  made  such 
general  assignment.  Day  v.  Beek,  etc..  Hard- 
ware Co.  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  R. 
175,   114  Fed.   834. 

6.  See  McNaughton  v.  Osgood,  il4  N.  Y. 
574;  McClure  v.  Gibbs,  157  N.  Y.  413;  Bar- 
ton v.  Barbour,  104  U.  S.  126,  26  L.  Ed.  672 ; 
In  re  Neasmith  (C.  C.  A.,  6th  Cir.),  17  Am. 
B.  R.  128,  147  Fed.  160;  Oil  Well  Supply 
Co.  v.  Hall  (C.  C.  A.,  4th  Cir.),  11  Am.  B. 
R.  738,  128  Fed.  875;  In  re  Farthing  (D.  C, 
No.  Oar.),  29  Am.  B.  R.  732,  202  Fed,  667. 
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The  right  to  a  jury  trial  in  respect  to  the  questions  specified  upon  applica- 
tion of  the  person  against  whom  an  involuntary  petition  has  been  filed,  as 
provided  in  this  section,  is  absolute  and  cannot  be  withheld  at  the  discretion 
of  the  court^  In  that  respect  it  differs  from  the  trial  of  an.  issue  out  of 
chancery,  which  a  court  of  equity  is  not  bound  to  grant,  nor  bound  by  the 
verdict  if  such  trial  be  granted.®  Acts  of  bankruptcy  are  used  in  this  con- 
nection, as  they  are  set  forth  in  a  preceding  section  of  the  statute,  and  are 
thus  given  a  definite  meaning.  Whether  one  be  chiefly  engaged  in  farming 
has  no  relation^  within  this  meaning,  to  any  act  of  bankruptcy ;  and  like  other 
jurisdictional  questions  is  for  the  court.^  Subsection  a  does  not  confer  upon 
a  petitioning  or  answering  creditor  the  right  to  a  trial  by  jiury  of  an  issue 
pertaining  to  allied  acts  of  bankruptcy  or  the  insolvency  of  the  alleged  bank- 
rupts^ The  right  is  confined  to  the  debtor ;  but  a  debtor  cannot  bring  in  issue 
before  a  jury  the  intention  alone,  with  which  he,  while  insolvent,  permitted  a 
creditor  to  have  a  preferenca^^  Upon  motion  the  issues  will  be  limited  to  the 
insolvency  of  the  alleged  bankrupt  and  the  act  of  bankruptcy  diarged  in  the 
petition  to  have  been  committed.  The  issue'  of  insolvency  involves  the  ques- 
tion of  a  fair  valuation  of  the  bankrupt's  property,  and  the  validity  and 
amomit  of  petitioners'  claims.^  The  question  as  to  whether  an  alleged  bank- 
rupt is  a  partner,  when  decisive  of  the  question  of  his  solvency,  must  be  kept 
open  for  the  jury.^*  Where  the  issue  is  insolvency,  the  burden  is  upon  the 
petitioning  creditors.^  The  question  of  an  alleged  bankrupt's  insanity  may 
be  submitted  to  the  jury  as  an  essential  part  of  the  defense  that  he  did  not  com- 
mit an  act  of  bankruptcy.  ^^  Where  the  bankruptcy  court,  having  exclusive 
jurisdiction,  als9  has  custody  of  certain  money,  and  the  distribution  of  the 
fond  is  the  only  issue  before  the  court,  there  is  no  question  under  the  Bank- 
ruptcy Act  or  other  law,  to  be  submitted  to  a  jury  for  determination." 

c.  How  jury  trial  demanded. —  The  demand  must  be  by  a  written  application. 
No  form  is  prescribed,"  but  any  statanent  signed  by  the  bankrupt  and  iihli- 
cating  the  demand  will  be  sufficient.  If  the  application  is  granted,  an  order 
substantially  in  Form  Xo.  7  should  be  entered  by  the  clerk.  Such  an  applica- 
tion can  be  made  only  by  "  a  person  against  whom  an  involuntary  petition 
has  been  filed ;"  thus  an  answering  creditor  has  not  the  right  to  a  jury  trial, 
even  on  the  two  specified  questions.^®    The  application  must  be  made  within. 


7.  Kliott  V.  Toeppner,  187  U.  S.  327,  9 
Am.  B.  R.  50,  47  L.  Ed.  200;  Day  v.  Bedc 
A  Gregg  Hardware  Co.  (C.  C.  A.,  6th  Cir. ) , 

8  Am.  B.  B.  176,  114  Fed.  S34. 

8.  ElUott  V.  Toeppner,  187  U.  S.  827,  9 
Am.  B.  R.  50,  47  L.  Ed.  200.  But  see  Oil 
Well  Supply  Co.  v.  Hall  (C.  a  A.,  4th  Cir.), 
11  Am.  B.  R.  738,  128  Fed.  876,  holding  that 
where  a  district  court  certifies  a  case  to  the 
circuit  court  for  trial  by  jury,  after  such  a 
trial  had  been  waived,  the  verdict  is  ad- 
visory and  may  be  disregarded. 

9.  Stej^ens  v.  Merchants  Bank  (C.  O.  A.> 
7th  ar.),  18  Am.  B.  R.  560,  164  Fed.  »41. 

10.  In  re  Herzikopf  (C.  C.  A.,  9th  Cir.), 

9  Am.  B.  R.  746,  121  Fed.  644. 

11.  In  re  Harris  (D.  C,  Ala.),  19  Am. 
B.  R.  204,  166  Fed.  875. 


12.  Morss  V.  Franklin  Coal  Co.  (D.  C, 
Penn.),  11  Am.  B.  R.  423,  126  Fed.  998. 

15.  Schloss  V.  Strellow  &  Co.  (C.  C.  A., 
3d  Cir.),  19  Am.  B.  R.  369,  156  Fed.  663. 

14.  In  re  Neasmith  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  128,  147  Fed.  160;  Buffalo 
Milling  Co.  v.  Lewisbnrg  Dairy  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  279,  159  Fed.  319. 

16.  McGowan  v.  Knittel  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R.  1,  137  Fed.  463,  1,016. 

16.  In  re  Ward  (D.  C,  N.  J.),  20  Am.  B. 
R.  482,  161   Fed.  756. 

17.  Matter  of  Gibbons  (D.  C,  Wash.),  36 
Am.  B.  R.  620,  226  Fed.  420. 

18.  See,  however,  "  Supplementary  Forms," 
post;  Hagar  and  Alexander's  Bankruptcy 
Forms,  2d  Ed.  No.  22. 

19.  See  Bankr.  Act,  f  18-b. 
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five  days  after  the  return  day.  If  there  has  been  a  general  extension  of  time 
to  plead,  it  seems  that  a  demand  filed  after  the  original  day  to  plead,  but  before 
the  extension  of  time  expires,  will  be  too  late.^ 

d.  £ifect  of  failure  to  demand. —  It  is  clear  that,  if  no  application  for  a  jury 
trial  is  filed  within  the  time  limited,  the  right  is  waived.^^  At  the  same  time, 
even  after  such  a  waiver,  an  issue  or  issues  of  fact  may  be  framed  and  sent 
to  the  jury,  though  the  court  in  that  event  will  not  be  bound  by  its  findings.^ 
Where,  however,  the  proceeding  is  only  constructively  involuntary,  as  some 
partnership  proceedings,  and  the  case  has  already  been  referred  to  the  referee, 
the  time  does  not  expire  until  the  day  set  for  the  hearing.®  Where  a  stipu- 
lation is  entered  into  by  the  attorneys  of  the  parties  in  interest,  waiving  trial 
by  jury  and  submitting  the  case  to  the  trial  judge,  he  is  constituted  an  arbi- 
trator, and  his  decision  will  not  be  disturbed  where  there  is  evidence  to 
support  it.** 


n.    HOW  A  JUST  IS  OBTAINBI). 

a.  In  general. —  As  under  the  former  law,  perhaps  before  and  certainly 
after  the  amendatorv  act  of  1874:,^  the  trial  mav  be  had  at  a  stated  term  which 
has  a  jury  in  attendance,  or  before  a  special  jury  called  for  that  purpose.^ 
But  the  statute  does  not  specify  how  such  a  special  jury  is  to  be  paid,  and 
this  clause,  in  actual  practice,  will  be  found  of  little  avail.  The  additional 
clause,  permitting  the  certification  of  the  cause  to  a  circuit  court^  is  of  no 
force  since  the  abolishment  of  that  court  by  the  judicial  code. 

b.  The  trial.— The  trial  before  a  jury  is  conducted  and  subject  to  the 
inunemorial  rules  surrounding  a  trial  at  common  law.^  The  right  to  intro- 
duce evidence  by  way  of  deposition  is  unquestioned,^  and  the  method  of  taking 
evidence  is  further  suggested  by  the  equity  rules.*^  The  judge  can  tiake  the 
case  from  the  jury  by  directing  a  verdict^  if  no  question  of  fact  develops,  or 
he  can  set  the  verdict  aside.^  If  each  party  asks  the  court  to  direct  a  verdict 
in  his  favor,  it  is  equivalent  to  a  request  for  a  finding  of  facts,  and  if  the  court 
directs  the  verdict,  both  parties  are  concluded  on  such  findings.*^  As  has 
already  been  suggested,  he  can  submit  issues  to  them,  other  than  those  peculiarly 


80.  Consult  Bray  v.  Cobb  (D.  C,  N.  Car,), 
1  Am.  B.  R.  153,  91  Fed.  102. 

SI.  In  re  Xeasmith  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  128,  147  Fed.  160;  Oil  Well 
Supply  Co.  V.  Hall  (C.  C.  A.,  4th  Cir.),  11 
Am.  B.  R.  738,  128  Fed.  876. 

as.  See  cases  cited  in  foot-note,  supra.  In 
such  a  case  the  verdict  is  advisory  only.  In 
re  Neasmith    (C.  C.  A.,  6th  Cir.),   17   Am. 

B.  R.  128,  147  Fed.  160. 

23.  In  re  Murray  (D.  C,  Iowa),  3  Am.  B. 
R.  601,  06  Fed.  600. 

24.  Fort  Worth  Co!  v.  Shapleigh  Co.    (C 

C.  A.,  5th  Cir.),  34  Am.  B.  R,  21,  221  Fed. 
257. 

25.  See  §  14  of  Act  of  June  22,  1874.  And 
consult  In  re  Heydette,  Fed.  Cas.  6,444;  In 
re  Gebhardt,  Fed.  Cas.  5,294. 

26.  See,  under  the  former  law,  In  re  Find- 
lay,  Fed.  Cas.  4,789. 


27.  Elliott  V.  Toeppner.  187  U.  S.  327,  9 
Am.  B.  R.  54,  47  L.  Ed.  200;  Duncan  v. 
Landis  (C.  C.  A.,  3d  Cir.).  6  Am.  B.  R.  649, 
106  Fed.  839. 

28.  See  Bankr.  Act,  §  214).  See  also  Ex 
parte  Fisk,  113  U.  S.  713,  28  L.  Ed.  1117. 

29.  Equity  (Rules  LXVII-LXXI  (Appen- 
dix A,  post).  As  to  burden  of  proof,  see 
Brock  V.  Hoppock,  Fed.  Cas.  1,912;  In  re 
Scudder,  Fed.  Cas.  12,563;  In  re  Oregon 
Printing  Co.,  Fed.  Cas.  10,560. 

30.  In  re  Jelsh,  Fed.  Cas.  7,257;  In  re 
Corse,  Fed.  Cas.  3,254. 

31.  Bradley  Timber  Co.  v.  White  (C.  C.  A., 
5th  Cir.),  10  Am.  B.  R.  329,  121  Fed.  779, 
affg.  9  Am.  B.  R.  441.  See  Thomrpson  v. 
Simpson,  128  X.  Y.  283;  Bentell  v.  Magone, 
157  U.  S.  154,  39  L.  Ed.  664. 
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theirs  to  determine.^^  The  verdict  will  ustially  be  special,^  and  in  the  form 
of  an  answer  to  one  or  both  the  statutory  issues  raised  in  the  case.  The  judge 
is,  of  course,  bound  by  the  jury's  determination  of  questions  of  fact  submitted 
to  them  in  response  to  a  demand  as  a  matter  of  right. 


m.    TRIAL  BY  JURY  OF  OFFENSSS  OR  OTHER  CONTROVERSIEa 

a.  Meaning  of  the  subsection. —  Subsection  c  unquestionably  refers  to  all 
issues  that  may  arise  in  bankruptcy  proceedings  and  a^  a  part  thereof,  other 
than  contested  adjudications.  The  seventh  amendment  to  the  constitution 
gives  an  absolute  right  to  trial  by  jury  in  all  actions  at  law  where  the  amount 
in  question  exceeds  twenty  dollars.  It  has,  therefore,  been  suggested  that  other 
issues  which,  were  they  not  parts  of  a  proceeding,  as  for  instance,  a  motion  to 
expunge  a  claim  duly  proved,  would  be  mere  actions  at  law,  must,  on  demand 
of  either  party,  be  submitted  to  a  jury.**  Barton  v.  Barbour ,^^  decided  by  the 
SupreAie  Court  under  the  former  law,  seems,  however,  to  be  conclusive;  it 
holds  that  trials  without  a  jury  in  bankruptcy  proceedings  are  not  a  violation 
of  constitutional  right  Nor  does  the  reference  to  the  Revised  Statutes  ^ 
made  by  this  subsection  change  the  rule.  The  district  court  does  not  try 
equity  causes  by  jury ;  no  more  did  the  circuit  court,  in  which,  even  in  actions 
at  law,  a  jury  might  be  dispensed  with  by  consent.  Nor  do  the  words  "  to 
submit  matters  in  controversy,  or  an  alleged  oifense  under  this  act "  become 
meaningless,  in  this  view.  Offenses,  being  crimes,  must  be  tried  by  jury; 
actions  to  recover  back  property  are  clearly  matters  in  controversy  outside 
bankruptcy  proceedings  proper.^^  The  words  quoted  clearly  refer  to  these 
and  like  controversies,  which  are  not  strictly  "  proceedings  in  bankruptcy."  ^ 
This  would  seem  to  be  the  test  Besides,  "  hearing  "  and  "  trial "  are  not  in 
the  present  statute  set  off  against  each  other.**  The  generic  word  "  trial " 
is  used  in  the  present  act  as  indicating  a  judicial  determination  of  a  controverted 
question,  either  without  or  with  a  jury.  If,  however,  the  action  is  to  recover 
property  fraudulently  transferred  and  laid  in  either  Federal  court,  it  is  doubt- 
ful whether  a  jury  trial  can  be  had  as  matter  of  right  If  not  a  part  of  the 
proceeding  in  bankruptcy,  such  a  trial  is  certainly  in  equity.  The  judge  could, 
however,  frame  an  issue  and  submit  it  to  the  jury ;  and  in  many  cases  this  will 
be  dona  Contempts  are  clearly  not  within  this  subsection,  and  they  will  be 
heard  by  the  judge.*^  But  where  an  action  is  brought  in  a  State  court  to 
recover  the  value  of  personal  property  claimed  to  have  been  disposed  of  by 
the  bankrupt  in  fraud  of  creditors,  it  may  be  that,  under  the  State  laws,  either 
party  is  entitled  to  a  jury  trial. "^^ 

b.'Jnry  trials  on  contested  discharges. —  What  has  gone  before  indicates  that 
a  bankrupt  when  petitioning  for  a  discharge  has  not  the  right  to  demand  a 

38.  For  meaning  of  the  words  quoted,  see 
Bardes  v.  Bank,  17fi  U.  S.  524,  4  Am.  B.  R. 
163,  44  L.  Ed.  1175. 

39.  Compare  Act  of  1967,  f  41,  R.  S..  S 
5,026,  "  upon  such  hearing  or  trial,"  with 
the  use  of  the  word  "  trial  "  alone  in  cases 
where  a  jury  is  clearly  not  intendetl,  in  §{l 
13  and  15,  Act  of  1898. 

40.  Ripon  Knitting  Works  v.  Schrieber  (D. 
C,  Wash.),  4  Am.  B.  R.  299,  101   Fed.  810. 

41.  Allen  v.  Gray,  201  N.  Y.  504,  25  Am. 
B.  R.  423,  94  N.  E.  662. 


In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R. 
319,  101  Fed.  805. 

33.  Compare  In  re  King,  Fed.  Cas.  7,782. 

34.  Compare  In  re  Christensen  (D.  C, 
Iowa),  4  Am.  B.  R.  99,  101  Fed.  802. 

35.  104  U.  S.  126,  26  L.  Ed.  672. 

36.  See  R.  S.,  §§  566,  648,  649. 

37.  Compare  In  re  Baudouine  (C.  C.  A., 
2<l  Cir.),  3  Am.  B.  R.  651,  101  Fed.  674, 
revg.  8.  c,  3  Am.  B.  R.  65,  96  Fed.  536.  And 
we  In  re  Russell  (C.  C.  A;,  2d  Cir.),  3  Am. 
B.  R.  658,  101  Fed.  248. 
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jury  trial.  This  was  otherwise  under  the  former  law.*^  The  omission  of  the 
present  law  to  give  this  right  in  very  words  is  significant  of  an  intention  to 
deny  it.  No  cases  are  yet  to  be  found  in  the  books.  However,  as  previously 
suggested,  the  judge  can,  in  his  discretion,  send  a  specified  issue  to  a  jury, 
and,  when  the  objection  to  a  discharge  consists  in  an  offense  against  the  act, 
will  often  feel  constrained  so  to  do.  In  such  cases  he  is,  of  course,  not  bound 
by  the  verdict. 

42.  See  Act  of  1867,  |  31,  R.  S.,  §  6,111;       son,  Ped.  Cas.  8,161. 
Oordon  y.  Scott,  Fed.  Cas.  6,620 ;  In  re  Law- 


SECTION  TWENTY. 


OATHS,  AFFIRMATIONS. 

§  20.  Oaths,  AfBrmationB. —  a  Oaths  required  by  this  act,  except 
upon  hearings  in  court,  may  be  administered  by  (1)  referees;  (2) 
officers  authorized  to  administer  oaths  in  proceedings  before  the 
courts  of  the  United  States,  or  under  the  laws  of  the  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular  officers  of  the 
United  States  in  any  foreign  country. 

6  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in 
lieu  thereof,  affirm.  Any  person  who  shall  affirm  falsely  shall  be 
punished  as  for  the  making  of  a  false  oath. 


Analogous  proyisioiis:    In  U.  S.:    As  to  oaths  to  schedules  and  inventory,  Act  of  1867,  §  11, 
-     R.  6.,  I  5017;  A^  to  oaths  to  proofs  of  debt.  Act  of  1867,  |  22,  R.  S.^  ||  5076,  5077, 

5079,  also  (  5076-A;  Act  of  1841,  ||  5,  7;  As  to  affirmations.  Act  of  1867,  |  48. 
In  Eng.:    None. 
Cross-references:    To  the  law:    Oath  includes  affirmation,  |  1(17). 
Verification  of  petitions,  |  18-c. 
Examination  of  witnesses  under  oath,  {  21 -a. 
Punishment  for  false  oath,  |  29. 

Proof  of  claims  consists  of  statement  under  oath,  {  57 -a. 
To  the  General  Orders:   Execution  of  letter  of  attorney,  XXXI  (6). 


SYNX)PSIS  OV  SEOnON. 

OATHS  AND  AFFIRM ATIONfl. 

L  Oaflis,  493. 

a.  Comparison  with  former  dct,  493. 

b.  How  oaths  are  aiUhenticaiedy  494. 

c.  Oaths  before  attorneys  of  record,  494. 

d.  Defects  in  forms,  494, 
tl.  AflSrmationSy  494. 

I.    OATHS. 

a.  Comparison  with  former  act. —  The  present  act  is  here  much  more  liberal 
than  its  predecessor.  Prior  to  the  amendatory  act  of  1874,  even  proofs  of 
claim  could  be  sworn  to  only  before  a  register  or  circuit  court  comnaissioner ; 
if  the  oath  was  to  the  petition  or  inventory,  it  could  also  be  sworn  to  before 
the  judge.  Now,  an  oath  to  any  paper  to  be  used  in  a  bankruptcy  proceedings 
can  be  taken  before  any  officer  authorized  to  administer  oaths  in  proceedings 
in  either  the  Federal  or  State  courts  of  the  place  where  taken.  This  jyill  in 
most  States  include,  besides  the  judge,  the  referee,  United  States  commis- 
sioners, notaries  public,  justices  of  the  peace,  commissioners  of  deeds,  and  civil 
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magistrates  in  generaL  An  oath  taken  before  a  notary  public  of  one  State, 
over  his  signature  and  seal,  is  sufficient  for  use  in  proceedings  in  another 
State  and  no  further  proof  is  needed,  in  the  first  instance,  of  his  official 
character.^  If  in  foreign  countries,  it  must  be  before  a  diplomatic  or  consular 
officer  of  the  United  States  there*  resident;  an  oath  before  a  foreign  local 
magistrate  will  not  be  sufficient 

b.  How  oaths  arc  anthenticatecL — If  the  officer  taking  the  oath  has  a  seal, 
he  should  impress  it  on  the  paper.^.  If  not,  the  better  practice  is  to  secure  a 
certificate  from  some  clerk  of  a  court  of  record,  that  he  is  such  an  officer.  It 
is  not  thought,  however,  that  such  certificates  are  necessary,  other  Aan  to  the 
effect  that  in  the  State  where  taken  the  officer  is  authorized  to  administer  oaths 
in  proceedings  before  its  courts.  No  certificate  is,  therefore,  necessary  when 
the  claim  is  to  be  filed  in  the  State  within  which  it  is  verified;  the  referee 
should  take  judicial  cognizance  of  the  fad  that  the  officer  was  so  authorized.^ 
Powers  of  attorney  can  be  acknowledged  before  a  referee,  a  United  States 
commissioner,  or  a  notary  public,^  but  it  has  been  held  that  the  power  to 
administer  oaths  granted^  by  this  section  carries  with  it  the  incidental  power 
to  take  acknowledgments  of  letters  of  attorney."^  A  person  authorized 
to  take  affidavits  and  acknowledgments  will  not  be  permitted  to  do  so  *^  before 
himself"  and  attest  to  his  own  veracity  or  identity.* 

c.  Oaths  before  attoaneyB  of  record. —  Under  the  former  act,  proofs  of  debt 
could  not  properly  be  taken  before  the  claimant's  attorney  of  record.'^  This, 
it  seems,  is  not  so  now,®  unless  the  attorney  has  previously  filed  an  appearance.^ 
A  proof  is  nothing  more  than  an  affidavit,  and,  while  amounting  to  a  prvnui 
facie  case,^^  when  filed,  is  not  evidence  on  a  motion  or  petition  to  expunge. 
The  better  practice,  however,  is  to  see  that  a  petition  is  sworn  to  or  a  daim  is 
verified  before  some  one  other  than  the  claimant's  attorney. ^^ 

d.  Defects  in  forms. —  The  forms  are  in  this  particular  frequently  mis- 
leading. Several  seem  to  indicate  that  they  must  be  sworn  to  before  the 
referee.  The  oaths  to  the  schedules  ^  are  either  unnecessary,  or,  if  not  so, 
ought  to  have'a  jurat  similar  to  the  oaths  to  the  petition.  Biit,  where  possible, 
the  forms  of  oaths  prescribed  should  be  followed.^® 

II.    AFFIRMATIONS. 

» 

The  words  of  this  subsection  require  no  discussion.  The  word  "  oath '' 
includes  "  affirmation  "  wherever  used  in  the  statute.^* 


1.  In  re  Pancoast  (D.  C,  Pa.),  12  Am. 
B.  R.  275,  129  Fed.  643;  Matter  of  Morse 
(D.  C,  N.  Y.),  32  Am.  B.  R.  207,  210  Fed. 
900,  holding  that  a  petition  in  involuntary 
bankruptcy  proceedings  may  be  properly  veri- 
fied before  a  commissioner  of  deeds. 

2.  In  re  Nebe,  Fed.  Cas.  10,073.  Compare 
In  re  Phillips,  Fed.  Cas.  11,098. 

3.  In  re  Merrick,  Fed.  Cae.  9,463. 

4.  See  General  Order  XXI  (5).  But  sec 
In  re  Sugenheimer  (D.  C,  N.  Y.),  1  Am. 
B.  R.  425,  91  Fed.  744,  holding  that  a 
power  of  attorney  acknowledged  before  a 
foreign  consul  is  sufficient. 

5.  In  re  Roy  (D.  C,  N.  Y.),  26  Am.  B. 
R.  4,  citing  under  the  Act  of  1867,  the  cases 
of  In  re  Butterfield,  Fed.  Oas.  2,048;  In  re 
McDiiffer,  Fed.  Cas.  8,778. 


6.  Matter  of  Grossman  (D.  C,  X.  Y.),  34 
Am.  B.  R.  32,  226  Fed.  1020. 

7.  In  re  Keyser,  Fed.  Cas.  7,748;  In  re 
Xebe,  Fed.  Cas.  10,073. 

8.  In  re  Kimball  (D.  C,  Mass.),  4  Am. 
B.  R.  144,  100  Fed.  177.  See  as  to  verifica- 
tion of  'petition  in  bankruptcy,  cases  cited 
under  §  18,  subheading  *'Verificatiim  of 
pleadings,** 

9.  In  re  Kindt  (D.  C.,  Iowa),  3  Am.  B. 
R.  443,  98  Fed.  403. 

10.  In  re  Sumner  (D.  C,  N.  Y^.),  4  Am. 
B.  R.  123,  101  Fed.  224. 

11.  Thus,  note  In  re  Brumelkemp  (D.  C., 
K'.  Y.),  2  Am.  B.  R.  318,  95  Fed.  814. 

12.  See  Form  No.  1. 

18.  In  re  Keeler,  Fed.  Cas.  7,638. 
14.  See  Bankr.  Act,  §  1(17). 


SECTION   TWENTY-ONE 


EVIDENCE. 

§  21.  Evidence.— a  A  court  of  bankruptcy  may,  upon  application 
of  any  officer,  bankrupt,  or  creditor,  by  order  require  any  designated 
person,  including  the  bankrupt*  and  his  wife,*  to  appear  in  court  or 
before  a  referee  or  the  judge  of  any  State  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt  whose  estate 
is  in  process  of  administration  under  this  act :  Provided,  That  the 
wife  may  he  examined  only  touching  business  transacted  by  her  or 
to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt.^  ' 

b  The  right  to  make  depositions  in  proceedings  under  this  act  shall 
be  determined  and  enjoyed  according  to  the  United  States  laws  now 
in  force,  or  such  as  may  be  hereafter  enacted  relating  to  the  taking 
of  deposition^,  except  as  herein  provided. 

c  Notice  of  the  taking  of  the  depositions  shall  be  filed  with  the 
referee  in  every  case.  When  depositions  are  to  be  taken  in  opjwsition 
to  the  allowance  of  a  claim  notice  shall  also  be  served  upon  the  claim- 
ant, and  when  in  opposition  to  a  discharge  notice  shiall  also  be  served 
upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers, 
when  issued  by  the  clerk  or  referee,  shall  be  admitted  as  evidence 
with  like  force  and  effect  as  certified  copies  of  the  records  of  district 
courts  of  the  United  States  'are  now  or  may  hereafter  be  admitted 
as  evidence. 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee 
shall  constitute  conclusive  evidence  of  the  vesting  in  him  of  the  title 
to  the  property  of  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if  recorded 
would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

/  A  certified  copy  of  -an  order  confirming  or  setting  aside  a  composi- 
tion, or  granting  or  setting  aside  a  discharge,  not  revoked,  shall  be 

*  The  words  "  who  is  a  competent  witness  under  the  laws  of  the  State  in  which  the 
proceedings  are  pending "  which  occurred  here  in  the  original  law,  were  stricken  out  by 
the  amendatory  act  of  1903. 

t  Amendments  of  1903  in  italics. 
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evidence  of  the  jurisdiction  of  the  court,  the  regularity  of  the  pro- 
ceedings, and  of  the  fact  that  the  order  was  made. 

g  A  certified  copy  of  an  order  confirming  a  composition  shall 
constitute  evidence  of  the  revesting  of  the  title  of  his  property  in  the 
bankrupt,  and  if  recorded  shall  impart  the  same  notice  that  a  deed 
from  the  trustee  to  the  bankrupt  if  recorded  would  impart. 


Analogous  proviaiOBs:    In  TJ.  S.:    As  to  examinationB  of  third  parties^  Act  of  1867,  H  22, 
26,  R.  S.,  IS  5081,  5087;   Act  of  1800,  ||   14,  15;   As  to  depoeitions,  etc..  Act  of 
1867,  S§  5,  7,  38,  R.  S.,  |§  5003,  5004,  5005,  5006;   Act  of  1841,  {  7;  Act  of  180O, 
fl  14^  15;  As  to  certified  copies  as  evidence.  Act  of     1867,  {  38,  R.  S.^    I  4992;  As 
to  effect  of  and  purpose  of  recording  certified  copy  of  bond.  Act  of   1867,   |   14, 
R.  S.,  IS  5044,  5054;  Act  of  1800,  S  Hi  As  to  certified  copy  of  order  ol  dischar^ 
as  evidence,  etc.,  Act  of  1867,  S  34,  R.  6.,  S  5119. 
In  Eng.:     As  to    examination  of  third  parties.  Act  of  1883,  S  27.     See  also  General 
Bules  61-72. 
Cross-references:     To  the  law:     Definitions  of  "bankrupt,"  '^  creditor/'  "officer,"  SI   (4) 
(9)    (18). 
Jurisdiction  of  bankruptcy  court  to  issue  process,  S  2(15). 
Punishment  for  contempt  on  examination,  SS2(16),41. 
Examination  of  bankrupt,  S  7(9). 
Composition^  confirmation  or  setting  aside,  S  12. 
Discharge,  order  granting  or  revoking,  S  14* 
Oaths  or  affirmation,  how  taken,  S  20. 

Jurisdiction  of  referees  in  respect  to  examinations,  S38(2)    (4)    (6). 
Referee   to  .  make   records   of   evidence,    and   to   cause   evidence  to  be  preserved, 

S  39-a  (4)   (9). 
Notice  to  creditors  of  examinations  of  bankrupt,  S  58-a(l). 
To  the  General  Orders:    Conduct  of  proceedings,  IV. 

Indemnity  for  expenses  incurred  on  examinations,  X. 
Bankrupt  subject  to  orders  of  referee,  XII  ( 1 ) . 
Examinations,  how  conducted,  XXII. 
""     Compensation  of  officers,  etc.,  XXXV.  - 
To  the  Forms:    Order  for  examination  of  bankrupt,  No.  28. 
Examination  of  bankrupt  or  witness,  No.  29. 
Summons  to  witness;  return  of  summons  to  witness.  No.  30. 

See  also  Supplementary  Forms;    Hagar  and   Alexander's  Bankruptcy  Forms    (2d 
Ed.),  Nos.  210-231. 


SYNOPSIS  OF  SECTION. 
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L  Compulsory  Ezaminationy  497. 

a.  Comparative  legislalion,  497. 

b.  Scope  of  subsection,  497. 

c.  Who  may  apply,  498. 

d.  Time  of  making  application,  499. 


§  21-a.]  CoMPUXsoBT  Examination.  497 


L  CoBopalamy  Bmninatioa— Continued. 

e.  Persons  who  may  be  examined  j  500. 

(1)  In  general,  500. 
-    (2)  Amendments  of  1903,  501. 

(3)  Wipe  of  the  bankrupt  as  a  Witness,  501. 

f .  Right  to  counsel,  502. 

g.  Scope  and  conduct  of  examination,  502. 
h.  Production  of  books  and  papers,  503. 

i.  Privileged  communications,  504. 
j.  Criminating  questions,  505. 

k.  The  use  of  examination  in  proceedings  in  other  cotufis^  606. 
1.  Refusal  to  appear  and  testify;  oontempts,  507. 
m.  Practice^  507. 
IL  Deposttkms,  50& 

a.  In  general,  808. 

b.  Notice  to  adverse  party,  509. 

c.  Practice,  509. 

nL  Certified  Copies  as  Evidence,  509. 

a.  In  general,  509. 

b.  Order  approving  bond  of  trustee,  509. 

c.  Order  on  discharge  or  composition,  510. 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupt's  property,  510. 

I.     COMPtTLSOSY  EZAMIKATIOK. 

a.  Comparaiiye  legialation. —  The  English  bankruptcy  aet  is  similar  to  our 
own  in  respect  to  the  compulsory  examination  of  third  parties.^  In  addition 
to  other  designated  persons,  the  court  may  summon  for  examination  any  per- 
son deemed  '' capable  of  giving  information  respecting  the  debtor,  his  deal- 
ings or  property,"  and  the  scope,  method,  and  eflFect  of  examinations  is  pre- 
scribed and  regulated  by  the  General  Bules.^  All  previous  laws  in  this  coun- 
try have  provided  for  the  examination  of  third  parties,  in  aid  of  adminis- 
tration.* The  law  of  1867  did  so  in  diflferent  w^rds,  but  much  to  the  same 
effect.  Cases,  decided  under  that  act  will  be  found  useful  precedents,  and  many 
of  the  most  important  ones  are  cited  hereafter  in  their  appropriate  places. 

b.  Scope  of  iubseotion. —  Subsection  a  provides  for  the  compulsory  exami- 
nation of  any  person,  ^^  including  the  btmkrupt."  It  should  be  noted,  how- 
ever, that,  while  the  bankrupt  is  thus  made  a  compulsory  witness  as  to  his 
own  "  acts,  conduct,  or  property,"  by  §  7  (9),  he  must  also  appear  and  be  ready 
to  testify  concerning  the  same  things  at  the  first  meeting  of  creditors.  His 
examination  at  that  time  is  considered  elsewhere;  *  and  whatever  is  there  said 
will  apply  equally  fo  an  examination  of  a  bankrupt  under  this  subsection.  In 
eflFect,  the  only  difference,  so  far  as  the  examination  of  the  bankrupt  goes,  is 
one  of  practice.  Where  first  meetings  are  kept  alive  by  continuances,  as  is  cus- 
tomary, his  examination  can  be  had  or  resumed  so  long  as  the  meeting  lasts. 
If  the  meeting  has  been  adjourned,  an  examination  of  the  bankrupt  can,  under 
§  7  (9),  still  be  had  "  at  such  times  as  the  court  shall  order,"  or  it  can  be 
required  under  the  subsection  now  discussed.     Clearly,  therefore,  the  main 

1.  Eng.  Btokr.  Act  of  1SS3,  f  27.  ff  6,0S1,  5,087;    Act  of  1800,  §|  14,  15. 

8.  General  Kules  61>72.  4.  Bankr.    Act,    |    7-a(9)    and    discusAion 

S.  Act  of   1867,   H   22,  26,  U.  S.  R.   S.,       thereunder. 

32 


498 


EviDEirCB. 


[§  21-a. 


purpose  of  §  21-a  is  to  authorize  and  regulate  tlie  examiiuUions  of  third  parties^ 
rather  than  of  the  bankrupt.^  Without  the  power  so  to  examine,  the  remedy  of 
the  statute  against  preferences  and  fraudulent  transfers  would  often  be  unavail- 
ing. The  issuance  of  an  order  directing  the  examination  of  a  third  person, 
concerning  the  bankrupt  estate  is  within  the  discretion  of  the  court.*  The 
examination  concerning  "the  acts,  conduct  and  property  of  a  bankrupt,"  is 
not  less  broad  in  its  scope  than  the  examination  of  the  bankrupt  himsetf,  as 
provided  in  §  7.^  Much  of  what  has  already  been  said  as  to  the  examination 
of  the  bankrupt  ®  applies  with  equal  force  here.  If  the  person  to  be  examined 
appears  before  a  referee,  it  is  the  referee's  duty  to  receive  the  evidence  oifered, 
note  objections,  and  generally  follow  the  equity  practice.® 

c.  Who  may  apply. —  The  application  for  examination  may  be  made  by  the 
bankrupt,  a  creditor  or  any  officer. ^^  In  this  respect  the  present  law  is  some- 
what broader  than  the  act  of  1867."  "  Officer"  has  been  held  to  include  a 
receiver.^  A  creditor  whose  claim  has  not  yet  been  presented  may  apply.** 
When  a  person  listed  as  a  creditor  states  that  Ire  has  a  claim  against  the  bank- 
rupt's estate,  and  demands  an  examination  to  decide  whether  he  will  take  an 
affirmative  part  in  the  bankruptcy  proceedings  the  court  may  direct  the  exam- 


5.  Puipose  of  examination  under  §  21-a. — 
In  the  case  of  Matter  of  Bryant  (D.  C,  Pa.), 
26  Am.  B.  R.  504,  188  Fed.  530,  the  court 
quotes  the  text  with  approval  and  says: 
"That  it  is  the  intention  of  the  law  to  re- 
quire a  bankrupt  to  submit  freely  to  exami- 
nation concerning  his  estate  is  very  apparent. 
Applications  may  be  granted  at  any  time 
before  final  disposition  of  the  estate,  in 
the  exercise  of  a  sound  discretion  of  the 
judge  or  his  referee.  Surelv  the  bankrupt 
should  not  be  unnecessarily  harassed,  vexed, 
or  annoyed,  but  where  it  appears  that  the 
creditors  may  be  benefited  by  further  exami- 
nation, or  for  any  other  good  reason  appear- 
ing, the  order  should  be  allowed.  The  vigor- 
ous and  skillful  use  of  examinations  of  in- 
solvent bankrupts  is  often  the  only  means  by 
which  creditors  are  enabled  to  prevent  the 
Bankruptcy  Act  being  turned  into  a  shield 
for  dishonesty.  If  hardship  and  inconven- 
ience results  from  such  examination,  as  it 
sometimes  may,  it  should  be  remembered  that 
a  discharge  of  the  bankrupt  from  his  debts 
is  li  great  privilege  and  a  prize  that  will  re- 
ward the  honest  debtor  amply  for  such  incofi- 
venience. 

"  Kor  wa«  the  trustee  required  to  set  forth 
the  nature  and  character  of  the  testimony 
in  detail  intended  to  be  adduced.  The  very 
purpose  of  an  examination  under  section  21 -n 
18  to  discover  property  of  the  bankrupt,  or 
to  learn  of  its  whereabouts  and  as  to  the 
acts  of  the  bankrupt  with  respect  thereto. 
Such  an  examination  is  in  its  very  nature 
an  investigation  intended  to  satisfy  the 
minds  of  those  whose  judgment  it  is  true  is 
frequently  not  well  founded  by  which  the 
honest  debtor  has  all  to  gain." 

6.  In  re  Andrews  (D.  C,  Mass.),  12  Am. 
B.  R.  267,  130  Fed.  383,  wherein  the  court 


said:  "The  examination  of  third  persons 
concerning  the  bankrupt  estate  is  anomalous, 
and,  if  it  were  wholly  beyond  the  control  of 
the  court's  discretion,  would  be  oppressive." 

7.  The  object  of  the  examination  of  the 
bankrupt  and  other  witnesses  to  diow  the 

.  condition  of  the  estate  is  to  enable  the  court 
to  discover  its  extent  and  whereabouts,  and 
to  come  into  possession  of  it,  that  the  rights 
of  creditors  may  be  preserved."  No  specific 
issue  can  be  made  up,  but  any  fact  or  cir- 
cumstance is  relevant  and  material  which 
fairly  tends  to  establish  something  which 
may  become  important  in  the  adrainistration 
of  the  estate.  Ulmer  v.  United  States  (C. 
C.  A.,  6th  Cir.),  34  Am.  B.  p.  143,  219  Fed. 
641,  citing  Cameron  v.  United  States,  231  U. 
S.  710,  31  Am.  B.  R.  604,  58  L.  ed.  448. 

8.  See  under  Bankr.  Act.  §  7-a   (9),  ante, 

9.  General  Order,  XXII;  In  re  Sturgeon 
(C.  C.  A.,  2d  Cir.),  14  Am.  B.  It  681,  139 
Fed.  608. 

10.  For  statutorv  definition  of  "  officers " 
see  Bankr.  Act,  §  1(18).  See  cases  digested 
Am.  B.  R.  Dig.  §  42. 

11.  Where  claims  were  being  investigated, 
under  the  former  law  only  the  bankrupt,  a 
creditor,  or  the  assignee  could  apply  (§  22) » 
though  the  court  could  itself  require  the  at* 
tendance  of  any  person   (§  26). 

12.  In  re  Fixen  (D.  0.,.  Cal.),  2  Am.  B.  R, 
822,  96  Fed.  748;  In  re  Fleischer  (D.  C, 
N.  Y.),  18  Am.  B.  R,  194,  151  Fed.  81.    * 

13.  See  I  1(9),  and  consult  In  re  Walker 
(D.  C,  N.  D.),  3  Am.  B.  R.  3C,  96  Fed.  550; 
In  re  Jehu  (D.  C,  Iowa),  2  Am.  B.  R.  498, 
94  Fed.  638;  Matter  of  Rose  (D.  C,  Pa.), 
10  Am.  B.  R.  169,  163  Fed.  636.  Compare, 
however.  In  re  Ray,  Fed,  Cas,  11,589,  under 
former  law. 
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ination.^^  Ordinarily  the  trustee  will  make  the  application  and  the  creditor 
desiring  the  examination  should  appeal  to  him^  and  upon  his  refusal  apply 
directly  to  the  court/*  An  application  for  the  examination  of  a  bankrupt 
under  this  section  should  be  made  upoiTnotice  to  the  bankrupt^*  While  the 
present  law  does  not  in  words  authorize  the  court  to  proceed  proprio  moiUy  as 
did  that  of  1867,  the  general  powers  conferred  on  it  by  §  2  (15)  seem  to  imply 
such  an  authority. 

d.  Time  of  mafciiig  applicatiOB. —  Being  in  aid  of  administration  only,^^  an 
examination  of  third  persons  should  not  be  asked  after  the  estate  is  wound  up, 
and,  it  has  been  held,  a  pending  accepted  composition  is  a  sufficient  closing 
of  the  estate  to  warrant  a  refusal  if  application  is  then  made.^^  In  sych  a  case, 
the  witnesses  can  usually  be  summoned  and  extonined  in  the  composition  pro- 
ceeding.^® Whether  an  examination  may  be  had  of  the  bankrupt  under  this 
snbsection  prior  to  hia  adjudication  is  a  doubtful  question.  In  the  second 
circuit,^  it  is  held  that  where  a  receiver  has  been  appointed  upon  the  filing  of 
an  involuntary  petition,  the  administration  of  the  alleged  bankrupt's  estate 
has  begun,  and  the  alleged  bankrupt  may  be  required  to  appear,  at  the  instance 
of  the  receiver,  and  submit  to  an  examination  touching  his  acts,  conduct  and 
property.  And  in  the  fifth  circuit  it  has  been  held  •  that  the  court  may, 
under  this  section,  grant  an  order  for  the  examination  of  an  involuntary  bank- 
rupt, before  adjudication  and  in  the  absence  of  a  receivership;  but  that  an 
examination  under  such  circumstances  can  be  useful  only  in  rare  instances, 
since  there  would  be  no  officer  of  the  bankruptcy  court  authorized  to  seize  the 
assets  when  discovered.^    But  in  other  circuits  it  is  held  that  an  order  under 


14.  In  re  Kuffler  (D.  C,  N".  Y.),  18  Am. 
B.  K.  587,  153  Fed.  667. 

15.  Tn  re  Andrews  (D.  C,  Maes.),  12 
Am.  B.  R.  267,  130  Fed.  383. 

16.  Rawlins  v.  Hall-Epps  Clothing  Co. 
(C.  C.  A.,  5tli  Cir.),  33  Am.  B.  R.,  237,  217 
Fed.  884. 

17.  In  re  Cobb  (Ref.,  Maaa.),  7  Am.  B.  R. 
104,  w^herein  the  court  said :  ''  It  is  to  be 
noted  in  the  first  place  that  the  examina- 
tion of  a  witness  under  section  21-a,  upon 
the  application  of  the  trustee,  is  an  entirely 
distinct  and  independent  proceeding  from  the 
ordinary  bankrupt's  examination  held  at  the 
first  meeting  of  creditors  or  at  some  adjourn- 
ment thereof,  at  which  the  bankrupt's  counsel 
is  usually  and  generally  allowed  to  cross- 
examine  such  witnesses  as  are  presented. 
The  examination  of  the  witness  under  section 
21-a  is  taken  solely  for  his  information  to 
enable  him  to  act  intelligently  i^  the 
premises  and  to  take  such  steps  as  may  bf 
necessary  for  the  protection  and  preservation 
of  the  estate." 

18.  In  re  Tiflft,  Fed.  Cas.  14,032. 

19.  See  In  re  Ash,  Fed.  Cas.  571.  And 
compare  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101   Fed.  224. 

SO.  Cameron  v.  United  States  (C.  C.  A., 
2d  Cir.),  27  Am.  B.  R.  667,  citing  Wechsler 
V.  United  States  (C  C.  A.,  2d  Cir.),  19  Am. 
B.  R  1,  158  Fed.  579,  86  C.  C.  A.  37,  revd. 
on    other  grounds   in  Supreme   Court,   231 


r.  S.  710,  31  Am.  B.  R.  604,  5S  L.  Ed.  448. 
See  cases  digested*  Am.  B.  R.  Dig.  §  51. 

Process  of  administration. —  Ignited  States 
V.  Liberman  (D.  C,  N.  Y.),  23  Am.  B.  R. 
734,  176  Fed.  161;  Matter  of  Fleischer 
CD.  C,  N.  Y.),  18  Am.  B.  R.  194,  151  Fed. 
81,  in  which  the  court  reasons  that  the  filing 
of  the  petition  and  the  appointment  of  a 
receiver  to  protect  the  estate  of  the  alleged 
bankrupt  brings  the  estate  into  the  "  process 
of  administration  "  required  by  this  subsec- 
tion. In  speaking  of  the  desirability  of  per- 
mitting an  examination  prior  to  adjudication 
the  court  said:  "The  desirability  and  im- 
portance of  promptly  conducting  an  investi- 
gation into  the  affairs  of  any  person  pe- 
titioned into  the  bankruptcy  court  has  been 
too  often  shown  to  be  open  to  doulbt.  To 
wait  until  adjudication  to  ascertain  from  the 
bankrupt's  own  lips  the  situs  of  his  property 
and  his  own  explanation  of  the  situation  in 
which  the  creditors  find  themselves  is  in 
many  cases  giving  those  guilty  of  fraud  just 
the  necessary  time  to  permit  the  fraud  to  be 
consummated,  and  the  fruits  thereof  secured. 
In  my  opinion,  it  is  not  too  much  to  say  that 
a  vigorous  and*  skillful  use  of  early  exami- 
nations of  involuntary  bankrupts  is  the  one 
thing  which  enables  creditors  to  prevent  this 
statute  l)eing  easily  turned  into  a  shield  for 
dishonesty  and  a  potent  aid  to  fraud." 

21.  Rawlins  v.  Hall-Epps  Clothing  Co. 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  237,  217 
f^d.  884. 
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[§  ai-a. 


this  section  requiring  the  bankrupt  to  be  examined  is  unauthorized.^  Under 
analogous  provisions  of  former  laws  such  an  examination  was  permitted.** 
It  was  formerly  believed  that  a  reasonable  interpretation  of  the  statute  did 
not  justify  this  practice,  because  it  Wks  difficult  to  conceive  how  an  estate  can 
properly  be  said  to  be  "  in  process  of  administration  under  this  act,"  when 
the  question  of  bankruptcy  remains  undetermined  and  upon  a  trial  of  the 
issues  it  may  follow  that  the  court  has  no  occasion  for  the  exercise  of  its  juris- 
diction. But  the  Supreme  Court  has  held  that  where  a  petition  has  been  filed 
and  a  receiver  appointed  to  take  possession  of  the  property,  the  estate  was 
^'  in  process  of  •administration  "  within  the  meaning  of  this  section,  and  the 
district  court  had  jurisdiction  to  order  an  examination  of  the  bankrupt.** 

e.  Persons  who  may  be  examined. — (i)  In  gbneral. —  Subject  to  the  limita- 
tions on  the  scope  of  the  examination  and  the  usual  privileges  of  witnesses 
from  answering  certain  classes  of  questions,  any  designated  person  may  be 
subpoenaed  and  examined  in  a  bankruptcy  proceeding.^  It  has  even  been  held 
that  a  person  liable  to  suit  at  the  instance  of  a  trustee  may  be  compelled  to 
testify.^*  Where,  however,  the  purpose  is  palpable  to  drag  out  evidence  for 
use  against  the  third  party  witness  in  another  court,  the  examination  will  be 
kept  within  proper  bounds.  Officers  of  a  bankrupt  corporation  may  be  exam- 
ined dbnceming  the  acts,  conduct  or  property  of  tiie  corporation,^  and  so  may 
the  officers  of  a  corporatipn  in  respect  to  the  relation  which  a  bankrupt  stodc- 


88.  Skubinsky  v.  Boddc  (C.  C.  A.,  3d  Cir.), 
22  Am.  B.  R.  689,  172  Fed.  932;  In  re  Thomp- 
son (D.  C,  Penn.),  24  Am.  B.  R.  665,  179 
Fed.  874;  In  re  Crenshaw  <D.  C,  Ala,),  19 
Am.  JB.  R.  266,  156  Fed.  271;  In  re  Davidson 
(D.  C,  Mass.),  19  Am.  B.  R.  833,  158  Fed. 
678;  In  re  Back  Bay  Automobile  Co.  (D.  C, 
Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

Explanation  of  rule. —  In  Skubinsky  ▼. 
Bodek  (C.  C.  A.,  3d  Cir.),  22  Am.  B.  R.  689, 
172  Fed.  332,  the  court  said:  ''The  special 
reference  before  adjudication  to  inquire  into 
'  matters  pertaining  to  the  business  and  con- 
duct of  the  aUeged  bankrupjt,'  was  premature, 
inquisitorial  and  not  to  be  tolerated.  Com- 
mon fairness  requires  that  the  alleged  bank- 
rupt, before  being  subjected  to  sudi  a  pro- 
ceeding and  before  any  order  <can  properly  be 
made  in  that  behalf,  should  have  the  oppor- 
tunity to  make  defense  to  the  petition  seek- 
ing his 'adjudication  as  a  bankrupt." 

Examination  upon  written  interrogatories. 
—  An  alleged  bankrupt  cannot  before  ad- 
judication be  subjected  to  an  examination 
upon  written  interrogatories  at  the  instance 
of  petitioning  creditors.  In  re  Thompson 
(D.  C,  Penn.),  24  Am.  B.  R.  656,  179  Fed. 
874. 

In  the  case  of  Matter  of  Wilkesbarre  Light 
Co.  (C.  C.  A.,  3d  Cir.),  31  Am.  B.  R.  451, 
208  Fed.  539,  it  was  held  that  an  order  di- 
re<;ting  a  bankrupt  to  submit  to  an  exami- 
nation before  a  referee  under  section  21-a 
should  not  be  granted,  where  no  emergency 
calling  for  immediate  action  is  established 
and  an  involuntary  petition  with  demurrer 
and   answer   thereto   has   been   pending   for 


nearly  eighteen  months  without  a  hearing. 
The  case  of  Skubinsky  v.  Bodek  (C.  C.  A., 
3d  Cir.),  aupra,  was  cited,  but  the  oourt 
based  its  determination  upon  the  lack  of  an 
emergency  requiring  the  examination. 

83.  In  re  Gilbert,  Fed.  Cas.  5,410;  Ex  parte 
Lee,  Fed.  Cas.  8,178;  In  re  Sialkey,  Fed.  Cas. 
12,252. 

84.  Cameron  v.  United  States,  231  U.  S. 
710,  31  Am.  B.  R.  604,  58  L.  lid.  448,  sus- 
taining the  Circuit  Court  of  Appeals  r27  Am. 
B.  R.  657,  113  C.  C.  A.  20,  192  Fed.  548),  as 
to  this  question,  but  reversing  on  eUier 
grounda 

85.  Even  a  trustee  in  an  insolvency  pro- 
ceeding more  than  four  months  before  the 
bankruptcy.  In  re  PurseU  (D.  C,  Conn.), 
8  Am.  B.  R.  96,  114  Fed.  371.  6ee  also 
People's  Bank  t.  Brown  (C.  C.  A.,  3d  Cir.), 
7  Am.  B.  R.  475,  112  Fed.  652.  See  cases 
digested  Am.  B.  R.  Dig.  ||  44-46. 

86.  In  re  diffe  (D.  C,  Pa.),  3  Am.  B.  R. 
257,  97  Fed.  540. 

87.  In  re  Alphin  &  Lake  Cotton  Co.  (D.  C, 
Ark.),  12  Am.  B.  R.  653,  131  Fed.  824;  In  re 
Horgan  &  Slattery  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  253,  98  Fed.  414. 

Corporation  books. —  Where  the  inquiry  ia 
•concerning  an  allied  fraud  between  a  cor- 
poration and  the  bankrupt's  estate,  an  order 
may  be  made  directing  the  production  of  a 
book  of  the  corporation,  containing  required 
information  concerning  the  question  under 
investigation,  and  counsel  for  the  parties  will 
be  permitted  to  examine  the  same.  In  re 
United  States  Graphite  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  280,  161  Fed.  583. 
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holder  or  officer  may  bear  thereto.^  But  it  has  been  held  that  a  creditor  who 
seeks  to  yacate  or  set  aside  an  adjudication  of  a  bankrupt  corporation,  on  the 
ground  that  it  was  not  insolvent  at  the  time  of  the  filing  of  the  involuntary 
petition,  should  not  be  compelled  to  submit  to  an  examination  as  to. certain 
facts  which  might  be  of  use  on  the  trial  of  the  issue  of  solvency.  It  would 
be  a  perversion  of  the  purpose  of  section  21-a  to  exercise  the  power  conferred 
thereby  in  obtaining  evidence  to  establish  the  existence  of  a  jurisdictional  fact 
essential  to  the  validity  of  the  adjudication.^ 

(2)  Amendments  of  T903. —  The  broad  terms  of  the  original  law  have 
been  made  even  broader  by  the  amendatory  act  of  1903.  Formerly,  a  witness 
not  competent  "  under  the  laws  of  the  State  in  which  the  proceedings  are  pend- 
ing "  could  not  be  compelled  to  testify  in  the  court  of  bankruptcy.  This  limi- 
tation has  been  stricken  out  f^  but  the  change  is  important  only  in  those  States 
where  a  wife  is  not  a  compellable  witness  for  or  against  her  husband. 

(3)  Wife  of  the  bankbupt  as  a  witness. —  The  change  just  referred  to 
in  effect  restores  the  rule  under  the  law  of  1867,  which  made  the  wife  of  a 
bankrupt  a  compellable  witness  in  all  States  ;^^  but  with  a  proviso  which  limits 
such  an  examination  to  "  business  transactions."  This  limitation  is  probably 
operative  even  in  States  where  a  wife  may  be  a  witness  for  or  against  her  hus- 
band. Thus  while  there  is  no  statutory  limitation  on  the  examination  of  the 
husband  of  a  bankrupt  Vife,  where  the  former  is  the  bankrupt,  the  latter  can 
be  forced  to  testify  only  as  to  business  transactions  with  the  husband,  or  to  deter- 
mine the  fact  whether  she  has  been  a  party  to  such  transactions.^  In  many 
eases,  the  wife  is  the  only  witness,  the  bankrupt  being  protected  by  his  privilege, 
who  can  shed  light  on  the  whereabouts  of  secreted  assets.  Yet,  in  some  States, 
as  the  law  was,  she,  too,  could  claim  a  privilege.®^  This  is  no  longer  so.  Con- 
gress has  added  the  words  "  and  his  wife  "  after  *'  bankrupt "  in  this  clause, 
and  supplemented  them  with  the  proviso  clause  above  referred  to.  Thus,  most 
of  the  cases  cited  just  supra  are  no  longer  in  point.  Whether  a  creditor  ^  or 
not,  the  wife  of  the  bankrupt  may  now  be  asked  any  questions  as  to  business 
transactions  with  her  husband  which  might  be  put  to  any  other  third  party 
witness,  and,  on  refusal,  is  liable  to  the  same  penalties.  A  certain  degree  of 
latitude  in  the  wife's  examination  will  be  allowed  so  that  the  court  may  be  sure 

82.  In  re  Worrell  (D.  C,  Pa.),  10  Am. 
B.  R.  744,  125  Fed.  150,  holding  that  the 
wife  cannot  be  examined  generally,  but  that 
her  examination  must  be  oon^ed  within  the 
terms  prescribed  in  the  proviso.  See  cases 
digested  Am.  B.  R.  Dig.  §  45. 

Competency  of  wife  to  testify  against 
husband. —  Under  section  21-a  of  the  Bank- 
ruptcy Act,  section  868  of  the  U.  S.  Revised 
Statutes,  as  amended  by  Act  of  June  29, 
1906,  and  section  5  of  Pennsylvania  Act  of 
May  23,  1887,  a  wife  is  incompetent  to 
testify  against  her  husband  in  a  civil  pro- 
ceeding under  the  Bankruptcy  Act.  Matter 
of  Kessler  (D.  C,  Pa.),  35  'Am.  B.  R.  30, 
225,  Fed.  394. 

83.  In  re  Fowler  (D.  C,  Wis.),  1  Am.  B.  R. 
555,  93  Fed.  417;  In  re  Jeflferson  (D.  C, 
Wis.),  3  Am.  B.  R.  174,  96  Fed.  826;  In  re 
Mayer  (D.  C,  Wis.),  3  Am,  B.  R.  222,  97 
Fed.  328;  In  re  Cohn  (D.  C,  Mo.),  5  Am. 
B.  R.  16,  104  Fed.  328. 

34.  Compare  In  re  Richards,  Fed.  Cas. 
11,770.    And  see  In  re  Post,  1  N.  B.  N.  527. 


In  re  Fixen  &  Co.  (D.  C,  Cal.),  2  Am. 
B.  R.  822,  96  Fed.  748 ;  In  re  Horgan  k  Slat- 
tery  (C.  C.A.,  2d  Cir.),  3  Am.  B.  R.  253,  98 
F^.  414. 

Aa  ofGicer  of  a  corporation  in  which  a 
bankrupt  owns  stock  cannot  be  compelled, 
by  8abp<Bna,  to  give  evidence  as  to  the  value 
of  sucn  stock  and  to  produce  in  support 
thereof  the  records  relating  to  the  financial 
condition  of  the  corporation,  as  such  evidence 
is  a  matter  of  expert  opinion,  and  for  the 
further  reason  Uiat  the  evidence  sought  is 
beyond  the  purview  of  section  21 -a  of  the 
bankruptcy  act.  Matter  of  Seligman  (D.  C., 
K.  Y.),  26  Am.  B.  R.  664,  192  Fed.  760. 

99.  Abbott  V.  Wauchbula  Mfg.  &  Timber 
(C.  C.  A.,  5th  Cir.),  36  Am.  B.  R.  310,  229 
Fed.  677. 

90.  The  exact  words  dropped  out  after  the 
words  "including  the  bankrupt"  are  indi- 
cated* in  foot-note  to  the  section. 

81.  Act  of  1867,  I  26,  R.  S.,  §  5,088.  See 
In  re  Campbell,  Fed.  Cas.  2,348 ;  In  re  Craig, 
Fed.  Oa&  3,323 ;  In  re  Anderson,  23  Fed.  482. 
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that  she  is  not,  and  has  not  been  transacting  business  as  a  mere  cover  for  the 
bankrupt,  or  in  aid  of  a  scheme  to  injure  his  creditors.^^ 

f.  Eig'ht  to  counsel. —  It  has  been  uniformly  held  under  both  statutes  that 
the  exatnination  referred  to  here  is  not  of  such  a  character  as  to  entitle  a  wit- 
ness, not  a  bankrupt,  to  counsel  as  a  matter  of  right ^^  But  the  attendance 
and  assistance  of  counsel  will  not  usually  be  refused,  especially  where  it  appears 
that  the  examination  tends  to  show  the  conamission  of  a  crime.^^  Yet,  even  if 
i^  attendance,  the  right  of  the  witness'  counsel  to  cross-examine  seems  in  the 
discretion  of  the  court.^® 

g.  Scope  and  conduct  of  examination. —  The  subsection  authorizes  examina- 
tion "  concerning  the  acts,  conduct  or  property  of  a  bankrupt."  This  indicates 
the  scope  of  the  examination  and  generally  speaking  the  examination  should 
be  limited  to  the  matters  specified.  Yet  as  a  rule,  large  latitude  will  be  per- 
mitted, especially  where  the  witness  is  known  to  have  been  closely  connected 
with  the  bankrupt  in  his  business  dealings.^®  The  field  of  inquiry  is  broad ; 
within  the  limitation  prescribed  any  question  is  permissible  which  seeks  to 
ascertain  facts  concerning  the  bankrupt's  property  and  affairs.^^  But,  when 
a  witness  has  clearly  indicated  that  the  matter  inquired  into  has  nothing  to 
do  with  the,  bankrupt's  acts,  conduct,  or  property,  his  examination  on  that 
matter  should  be  stopped.*^  For  although  the  bankruptcy  act  gives  latitude 
in  the  examination  of  the  bankrupt,  it  does  not  otherwise  abrogate  the  orderly 
method  of  procedure  which  prevails  in  the  Federal  courts.'*^  The  purpose  of 
examining  a  bankrupt,  under  this  section,  is  to  develop  the  whereabouts  of 
assets  of  the  estate  for  the  purpose  of  aiding  its  administration,  and  not  to 


35.  In  re  Worrell  (D.  C,  Pa.),  10  Am. 
B.  R.  744.  125  Fed.  159,  holding  that  where 
the  day  after  an  adjudication,  th6  wife 
bought  the  lease  of  a  theatre  and  employed 
her  husband  as  manager,  she  may  be  ex- 
amined to  discover  what  she  paid  for  the 
lease  and  where  the  money  came  from  and 
may  be  asked  any  other  question  tending  to 
show  whether  the  enterprise  is  hers  or  car- 
ried on  by  the  bankrupt  in  her  name. 

36.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B.  R. 
104;  In  re  Howard  (I>.  C,  Cal.),  2  Am.  B. 
R.  582,  &5  Fed.  415;  In  re  Comsftock,  Fed. 
Cas.  3,080;  In  re  Fredenberg,  Fed.  Cas. 
5,075;  Matter  of  Abbey  Press  (C.  C.  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  51. 

37.  In  re  Hark  Bros.  (D.  C,  Pa.).-  14  Am. 
B.  R.  624,  136  Fed.  98C,  in  which  the  court 
held  that  it  was  to  be  assumed  that  the 
referee  will  allow  a  bankrupt  representation 
by  counsel  at  any  hearings  that  may  take 
place. 

Counsel  for  the  bankrupt  hr ;  no  absolute 
right  to  be  present  at  hearings  before  a 
referee  conducting  an  examination  of  wit- 
nesses other  than  the  bankrupt  under  the 
provisions  of  section  21 -a.  Matter  of  Adler 
(Ref.,  La.),  21  Am.  B.  R.  S02. 

38.  In  re  Cobb  (Ref.,  Mass.),  7  Am.  B.  R. 
104,  and  the  cases  cited. 

39.  In  re  Foerst  (D.  C,  K  Y.),  1  Am.  B. 
R.  259,  93  Fed.  190;  Matter  of  Ilorgan  & 
Slattery  (C.  C.  A.,  2d  Cir.),  3  Am.  B.  R. 
253,  98  Fed.  414;  In  re  Pittner,  2  N.  B.  N. 
Rep.  915. 


Latitude  of  inquiry. —  Although  bank- 
ruptcy inquisitions  are  to  be  conducted  only 
to  enable  creditors  to  discover  whether  the 
bankrupt  is  entitled  to  a  discharge  and  in- 
form the  trustee  whether  any  assets  exist 
which  should  be  collected,  large  latitude  of 
inquiry  should  be  allowed  in  the  examination 
of  persons  closely  connected  with  the  bank- 
rupt in  business  dealings.  Matter  of  Lath- 
rop,  Hastings  &  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  611,  184  Fed.  634. 

40.  U.  a  V.  Wechsler  (D.  C,  K  Y.),  16 
Am.  B.  R.  1,  5;  In  re  Carley  (D.  C.,  Ky.), 
15  Am.  B.  R.  554,  106  Fed.  862,  in  which 
the  court  held  that  the  witness  should  fully 
disclose  all  his  knowledge  relative  either 
to  the  acts,  the  conduct  or  the  property  of 
the  bankrupt;  In  re  Williams  (D.  C,  Tenn.), 
10  Am.  B.  R.  538,  123  Fed.  a^l. 

The  words  "concerning  the  property  of  a 
bankrupt,"  as  found  in  section  21 -a  of  the 
bankruptcy  act,  which  provides  for  the 
examination  of  witnesses  in  such  matters, 
must  be  taken  to  mean  the  discovery  of  the 
existence,  whereabouts  or  disposition  of  prop- 
erty, and  cannot  be  extended  so  as  to  dra\T 
from  unwilling  outsiders  evidence  as  to  the 
value  of  what  the  bankrupt  admittedly  has 
in  his  possession.  Matter  of  Seligman 
(D.  C,  N".  Y.),  26  Am.  B.  R.  664,  192  Fed. 
750. 

41.  In  re  Carley  (D.  C,  Ky.),  5  Am.  B.  R. 
554,  106  Fed.  862. 

42.  Matter  of  Kinnane  Co.  (D.  C,  Ohio), 
33  Am.  B.  R.  243,  217  Fed.  488. 
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enable  the  petitionipg  creditors  to  elucidate  evidence  to  assist  them  in  estab- 
lishing the  insolvency  of  the  bankrupt  or  the  act  or  acts  of  bankruptcy  relied 
upon  by  them,^  If  the  questions  are  not  relevant  to  such  matters  the  witness 
is  justified  in  refusing  to  answer  them.**  Useless  repetition  should  not  be 
permitted,*^  nor  should  the  examination  be  needlessly  prolonged  at  the  expense 
of  the  estate.*'  A  difficult  problem  often  arises  when  the  questions  seem 
directed  to  the  private  affairs  or  individual  property  of  a  third  party  witness. 
If  o  rigid  rule  can  be  stated.  If  the  acts  inquired  of  are  interwoven  with  those 
of  the  bankrupt  in  such  a  way  as  to  cause  a  reasonable  suspicion  that  the 
witness  has  been  preferred  or  is  colluding  with  the  debtor  to  secrete  property, 
the  witness  will  be  required  to  answer  and  even  to  produce  his  own  books.*^ 
If,  on  the  other  hand,  the  examination  does  not  develop  facts  warranting  these 
inferences  or  seems  without  sufficient  foundation,  questions  concerning  the 
property  or  conduct  of  the  witness  will  be  ruled  out.*®  There  is  no  backward 
limit  as  to  the  time  of  the  acts  or  the  ownership  of  property  under  investiga- 
tion;** the  further  back  the  questioner  goes,  however,  the  narrower  should 
be  the  limits  of  the  examination.  The  date  the  petition  was  filed  is  usually 
the  forward  limit ;  what  a  bankrupt  does  or  earns  or  has  af^er  that  date  is  not  the 
concern  of  his  creditors,  so  long  as  the  doing,  earning,  or  having  is  consistent 
with  honest  dealing  prior  to  the  bankruptcy.«> 

h.  Production  of  books  and  papers. —  The  right  to  the  examination  of  a  third 
person  concerning  the  acts,  conduct  or  pifeperty  of  the  bankrupt  includes  the 
examination  of  books,  papers  and  documents  in  his  possession  or  under  his  con- 
trol.^^    The  president  of  a  bank  may  be  compelled  to  produce  his  private  memo- 


43.  Rawlins    v.    Hall-Epps    Clothing    Co. 

(C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  237,  217 

Fed.     884;     Abbott    v.     Wauchula     Mfg.  & 

Timber  Co.   (C.  C.  A.,  6th  Cir.),  36  Am.  B. 

R.  310,  229  Fed.  677. 

44.  In  re  Howard  (D.  C,  Cal.),  2  Am.  B. 
R.  582,  95  Fed.  415;  In  re  Hayden  (D.  C, 
N.  Y.),  1  Am.  B.  R.  670,  96  Fed.  199. 

45.  In  re  Romine  (D.  C,  W.  Va.),  14  Am. 
B.  R.  785,  789,  138  Fed.  837. 

46.  In  re  Stark  (D.  €.,  N.  Y.),  18  Am. 
B.  R.  467,  156  Fed.  695. 

47.  In  re  Fixen  (D.  C,  Cal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  People's  Bank  v.  Brown 
(C.  C.  A.,  3d  Oir.),  7  Am.  B.  R.  475,  112 
Fed.  652. 

48.  In  re  Hayden  (D.  C,  N.  Y.),  1  Am. 
B.  R.  670,  96  Fed.  199;  In  re  Salkey,  Fed. 
C&a.  12,252. 

48.  In  re  Brundage   (O.  C,  lowji),  4  Am. 

B.  R.  47,  100  Fed.  613;   In  re  Pursell    (D. 

C,  Ct.),  8  Ara.  B.  R.  96,  114  Fed.  371. 
Four  months'  period. —  When  a  bankrupt 

submits  to  an  examination  on  behalf  of 
creditors,  it  is  competent  to  inquire  as  to 
the  disposition  of  his  property,  in  order  to 
ascertain  whether  there  exists  any  property 
right  in  which  the  bankrupt  has  an  interest, 
and  the  inquiry  is  not  necessarily  confined  to 
transactions  which  have  occurred  within  four 
months  prior  to  the  filing  of  the  petition. 
In  re  Brundage  (D.  C,  613  Pa.),  4  Am.  B.  R. 
46,  100  Fed. 

80.  See  In  re  Walton,  1  N.  B.  K.  533. 

51.  In  re  Fixen  (D.  €.,  Cal),  2  Am.  B.  R. 


822,  96  Fed.  748;  In  re  Hess  (D.  C,  Pa.), 
14  Am.  B.  R.  826,  136  Fed.  988;  In  re  United 
States  (Jraphite  Co.  (D.  C,  Pa.),  20  Am. 
B.  R.  280,  161  Fed.  583. 

Order  for  production  of  books  and  papers. 
—  An  order  granted  undep  section  21-a  of 
the  Bankruptcy  Act  requiring  the  bankrupts 
to  produce  "  all  of  the  (books  of  account 
*  ♦  *  and  other  writings  and  memoranda, 
from  which  may  be  ascertained  any  of  the 
matters  and  things,  hereinbefore  mentioned, 
and  to  be  covered  in  said  examination,"  is 
too  broad  and  uncertaiu,  especially  where  the 
bankrupt  lives  distant  from  the  place  of  ex- 
amination and  has  been  in  business  many 
years.  Rawline  v.  Hall-Epps  Clothing  Co. 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  237,  217 
Fed.  884. 

Minute  book  of  corporation. —  Where  a 
referee  is  engaged  in  making  inquiry  as  to 
an  alleged  fraud  between  a  corporation  and 
the  bankrupt's  estate,  and  the  corporation  is 
also  interested  in  having  an  order  made  for 
the  security  of  rent,  an  order  for  the  pro- 
duction of.  its  minute  book,  containing  the 
truthful  information  concerning  the  ques- 
tions under  investigation,  will  be  granted, 
and  counsel  for  the  parties  permitted  an  ex- 
amination thereof.  In  re  United  States 
Graphite  Co.  (D.  C,  Pa.),  20  Am.  B.  R. 
280,  161  Fed.  683. 

Jurisdiction  to  compel  delivery  of  books  to 
receiver  by  state  district  attorney.— Wliere 
a  private  banker  has  surrendered  his  books 
to  the  state   superintendent   of  banks,   who 
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randum  book  containing  data  in  respect  to  the  dealings  of  the  bankrupt  with  the 
bank®^  An  order  directing  a  person  to  appear  before  the  referee  and  testify, 
bringing  with  him  certain  books  and  papers,  does  not  authorize  the  receiver  of 
the  bankrupt  at  whose  instance  the  order  was  issued,  to  take  possession  of  such 
books  and  papers.^^  The  books  of  a  corporation  may  be  subpoenaed  for  exsanr 
ination  before  a  special  master,  in  proceedings  to  ascertain  whether  the  prop- 
erty interests  of  the  bankrupt  and  such  corporation  were  identical,^  and  pos- 
session of  the  books  by  the  proper  officers  will  be  presumed,^ 

i.  Privileged  communications. —  The  statute  is  silent  in  respect  to  privileged 
communications.  There  is  no  indication,  however,  that  it  is  intended  that 
the  rule  in  respect  to  such  communications  should  be  disregarded  in  bank- 
ruptcy proceedings.  A\Tiere  by  State  statute  communications  between  persons 
occupying  certain  relations  are  privileged,  they  will  be  recognized  as  privileged 
by  the  bankruptcy  courts  in  that  State.^  The  rule  that  communications 
between  attorney  and  client  are  privileged  will  be  upheld,®^  although  the  wit- 
ness may  be  questioned  by  the  court  to  enable  it  to  determine  for  itself  whether 
communication  is  a  privileged  one.^®  An  attorney  may  not  refuse  to  identify 
papers  signed  by  him  on  the  ground  of  privilege,  and  is  bound  to  testify  as  to  any 
facts  which  came  to  £is  knowledge  in  any  otber  way  than  through  confidentiid 
communications  from  his  client.^®  The  elimination  of  .the  words  "  who  is  a 
competent  witness  under  the  laws  of  the  State  in  which  the  proceedings  are 
pending,'^  from  subsection  a  of  this  section  by  the  amendatory  act  of  1903  has 
not  affected  the  privilege  in  respect  to  such  communications  of  any  witness 
other  than  the  bankrupt's  wife.  Prior  to  the  amendment  the  competency  of 
witnesses  before  a  court  of  bankruptcy  was  determinable  by  the  law  of  the 
State  in  which  the  case  was  pending.*^  As  the  law  now  stands  this  question  of 
competency  may  be  determined  by  the  Federal  statutes  if  any  exist  which  are 


alter  taking  posseBsion  under  the  state  law, 
was  appointed  receiver  in  "bankruptcy,  and 
has  not  suggested  *any  limitation  in  their  use 
for  eight  months,  the  bankruptcy  court  will 
not  compel  the  state  district  attorney  to  de- 
liver to  the  bankrupt's  receiver  'books  and 
papers  which  he  is  about  to  use  in  the  trial 
of  an  indictment  in  the  state  court.  Matter 
of  Mandel  (D.  C,  N.  Y.),  36  Am.  B.  R.  386, 
224  Fed.  642. 

52.  Matter  of  Wheeler  A  Co.  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  461,  158  Fed.  603, 
revg.  18  Am.  B.  R.  421. 

53.  In  re  Davis  Tailoring  Co.  (D.  C,  N. 
J.),  16  Am.  B.  R.  486,  144  Fed.  285. 

54.  Matter  of  Iron  Clad  Mfg.  Co.  ( C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  566,  201  Fed.  66. 

55.  Presumption  of  possession  of  books  by 
coxporation. — Where  in  a  bankruptcy  proceed- 
ing against  a  corporation  another  corpora- 
tion is  ordered  to  produce  its  books  before 
the  special  master  for  examination,  there  is 
a  presumption  that  the  corporation  is  in  the 
possession  and  control  of  its  own  books, 
which  cannot  be  rebutted  by  the  mere  state- 
ment of  some  officer  that  he  does  not  know 
where  they  are.  Matter  of  Iron  Clad  Mfg. 
Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  566, 
201  Fed.  66. 

56.  Matter  of  Reid  (D.  C,  Mich.),  17  Am. 


6.  R.  477,  155  Fed.  933;  holding  that  a 
sworn  statement  delivered  by  a  bankrupt  to  a 
city  assessor  is  not  admissible  in  evidence 
against  the  bankrupt,  where  the  statute  re- 
quiring such  statement  provides  that  it  shall 
not  be  used  for  any  other  purpose  than  the 
making  of  an  assessment  of  taxes. 

57.  People's  Bank  v.  Brown  (C  C.  A., 
3d  Cir.),  7  Am.  B.  R.  476,  112  Fed.  652. 

58.  People's  Bank  v.  Brown  (C.  C.  A.,  3d 
Cir.),  7  Am.  B.  R.  475,  112  Fed.  652,  wherein 
the  court  said:  ''There  is  no  presumption 
of  privilege,  and  though  its  allowance  may, 
in  a  clear  case,  foe  founded  upon  the  volun- 
tary statement  of  the  attorney  that  *  his 
knowledge  of  the  fact  to  which  he  is  asked 
to  testify  was  acquired  in  professional  con- 
fidence, yet,  wherever,  as  in  this  case  the  cir- 
cumstances suggest  that  the  sufaciency  of 
the  grounds  of  that  statement  should  be 
considered,  it  is  the  right  of  the  opposing 
party  to  demand  'that  the  proponent  of  the 
privilege  shall  be  submitted  to  such  inter- 
rogation as  may  be  necessary  .to  test  its 
validity.*' 

59.  In  re  Ruos  (D.  C,  Pa.),  20  Am.  B,  R- 
281,  159  Fed.  252. 

60.  In  re  Josej^son  (D.  C,  Ga.),  9  Am. 
B.  R.  345,  349,  121  Fed.  142. 
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applicable  to  the  case."    Otherwise  the  State  statute  will  oontTol.    Whatever 
may  be  the  rule  in  respect  to  competeacy  of  witnesses  the  State  statute  in 

Tet  to  privileged  communications  will  be  observed.® 
Oriutinating  tvestions.— It  is  provided  in  §  7-a  (9)  that  "no  testimony 
py&i  by  him  (the  bankrupt)  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding.''®  Early  in  the  administration  of  the  law,  it  was  thought 
diat  a  bankrupt  waived  his  constitutional  privilege  by  filing  a  voluntary 
petition,  and  that  the  opposite  was  the  rule  where  the  petition  was  involun- 
tary.® As  has  already  been  stated  this  doctiPine  is  now  rejected.®  Notwith- 
standing the  immunity  afforded  a  bankrupt  by  the  statute  he  may  refuse  to 
answer  a  question  on  the  ground  that  it  will  tend  to  incriminate  him.®  It  is 
not  in  any  sense  essential  that  a  transaction  should  be  pending  against  the 
bankrupt  to  entitle  him  to  claim  this  constitutional  privil^e.*^  If  the  privi- 
lege be  thus  accorded  to  a  bankrupt,  a  third  party  witness  is  much  more  entitled 
to  it ;  the  law  does  not  even  attempt  to  give  such  a  witness  immunity  from 
punishment  He  may  therefore  refuse  -to  testify  on  this  ground.®  The 
privilege  may  be  claimed  in  respect  to  the  examination  of  books,  papers  and 
records  containing  incriminating  evidence.®  The  plea  of  the  privilege  should 
not  be  permitted  to  ozcuse  the  production  of  the  books,  papers  and  records. 
They  should  be  produced  and  if  found  by  the  court  to  contain  incriminating 
evidence,  an  order  may  be  made  to  protect  the  witness  from  the  discovery  of 
the  evidence  and  if  possible  otherwise  direct  in  respect  to  the  competency  of 
the  necessary  information.'^    For  instance,  an  order  requiring  the  bankrupt 


61.  Smith  V.  Townriiip  of  Au  Gres  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  746.  160  Fed. 
257,  holding  that  the  competency  of  a  wit- 
ness to  testify  in  a  court  of  bankruptcy  as  to 
a  transaction  between  himself  and  the  de- 
ceased person  is  to  be  tested  by  I  868  of 
the  United  States  Rev.  Stats.,  and  not  by 
the  State  statute. 

6a.  In  re  Aspinwall,  Fed.  Cas.  691 ;  In  re 
Mils.  38  How  Pr.  (X.  Y.)  79. 

63.  See  diacussion  under  Bankr.  Act,  S  7-a 
(9)  on  p.  269,  ante. 

61  Compare  In  re  Sapiro  (D.  C,  Wis.), 
1  Am.  Q.  R.  296,  92  Fed.  340.  Contra:  In  re 
Hathom  (Ref.,  La.),  2  Am.  B.  R.  298,  and 
In  re  Scott  (D.  C,  Pa.),  1  Am.  B.  R.'  49, 
95  Fed.  816, 

65.  See  p.  270,  ante,  and  cases  cited. 

66.  In  re  Kanter  ft  Cohen  {D.  C,  N".  Y.). 
9  Am.  B.  R.  104,  117  Fed.  366;  U.  S.  v. 
Goldstein  (D.  C,  Va.),  12  Am.  B.  R.  765, 
132  Fed.  789;  In  re  Henachel  (Ref.,  N.  Y.), 
7  Am.  B.  R.  207;  Matter  of  Smith  (D.  C, 
N.  Y.),  7  Am.  B.  R.  213,  112  Fed.  609;  In 
re  Shera  (D.  C,  N.  Y.),  7  Am.  B.  R.  652, 
114  Fed.  207;  In  re  Feldstein  (D.  C,  N.  Y.), 
4  Am.  B.  R.  321,  103  Fed.  269;  In  re  Scott 
(D.  C,  Pa.),  1  Am.  B.  R.  49,  95  Fed.  816; 
In  re  Nachman  (D.  C.,  S.  Car.),  8  Am.  B. 
R.  180,  114  Fed.  995;  In  re  Rosser  (D.  C, 
Mo.),  2  Am.  B.  R.  765,  96  Fed.  305.  Contrai 
In  re  Franklin  Syndicate  (D.  C,  N.  Y.),  4 
Arl  B.  R.  611,  114  Fed.  206;  Mackel  ▼. 
Rochester  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R.  1, 
102  Fed.  314;  United  Statea  ▼.  Rhodes  (D. 
C,  Ala.),  32  Am.  B.  R.  628,  212  Fed.  613. 


67.  In  re  Hess  (D.  C,  Pa.),  14  Am.  B.  R. 
569,  134  Fed.  109. 

68.  Matter  of  Hooks  Smelting  Co.  (D.  C, 
Pa.),  16  Am.  B.  R.  83,  138  Fed.  954,  where 
it  was  held  that  an  officer  of  a  bankrupt  cor- 
poration who  had  been  indicted  for  embez- 
zlinff  its  funds  may  refuse  to  testify  whether 
he  bad   taken   any  part  of   the  'bankrupt's 

property  upon  the  eround  that  his  answer 
might  incriminate  him. 

Trustee  protected. —  In  the  case  of  Matter 
of  Smith  (D.  C.,  N.  Y.),  7  Am.  B.  R.  213, 
112  Fed.  609,  it  was  held  that  a  trustee  in 
bankruptcy  cannot  be  compelled  to  give  testi- 
mony which  may  tend  to  show  that  he  has 
misappropriated  the  funds  of  the  bankrupt 
estate;  In  re  Feldstein  (I>.  C,  N.  Y.),  4  Am. 
B.  R.  321,  103  Fed.  269. 

69.  Matter  of  Hark  Bros.  (D.  C,  Pa.), 
14  Am.  B.  R.  024,  136  Fed.  986;  In  re  Hess 
(D.  C,  Pa.),  14  Am.  B.  R.  559,  134  Fed. 
109;  In  re  Kanter  ft  Cohen  (D.  C,  N.  Y.). 
9  Am.  B.  R.  104,  117  Fed.  356;  United 
States  V.  Rhodes  (D.  C,  Ala.),  32  Am.  B.  R. 
528,  212  Fed.  518. 

70.  Matter  of  Hark  Bros.  (D.  C,  Pa.),  14 
Am.  R  R.  624,  136  Fed.  986. 

Production  of  books  excused. —  In  the  case 
of   In  re  Rosenblatt    (D.   C.,  Pa.),    16   Am. 

B.  R.  306,  143  Fed.  663.  it  was  held  that 
unless  the  court  is  satisfied  that  the  bank- 
rupt's claim  that  the  books  contain  incrim- 
inating evidence  has  some  foundation  in  fact, 
an  order  may  be  issued  directing  the  delivery 
of  the  books  to  the  receiver;  In  re  Hess  (D. 

C,  Pa.),  14  Am.  B.  R.  669,  134  Fed.  109. 
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to  deposit  books  of  account  in  the  ofiice  of  the  receiver,  there  to  remain  in  the 
custody  of  the  bankrupt,  for  the  inspection  of  the  reiceiver  in  the  administration 
of  the  estate,  but  not  for  any  criminal  prosecution,  provision  being  made  to 
give  the  bankrupt  an  opportunity  to  assert  his  constrtutionai  privil^e  in  ca^e 
of  process  for  their  production,  is  not  an  infringement  of  th^  bankrupt's  con- 
stitutional rights  J^  Biit  where  the  books  are  in  the  possession  of  the  trustee, 
property  belonging  to  him,  as  the  custodian  of  the  bankrupt's  property,  they 
may  be  used  against  the  bankrupt  on  the  trial  of  an  indictment  for  conceal- 
ment.^^ The  Supreme  Court  di^inguishes  between  the  compulsory  production 
of  books  of  the  bankrupt  as  evidence  against  him  in  a  criminal  proceeding, 
and  the  production  by  the  trustee  who  succeeds  by  law  to  their  possession  upon 
the  adjudication  of  the  bankrupt  The  numerous  cases  construing  the  Fifth 
Amendment  will  be  found  valuable  precedentsJ^ 

k.  The  use  of  examination  in  proceedings  in  other  courts. —  Whether  the  exam- 
ination may  be  used  in  proceedings  in  other  courts  is  a  mooted  question.  Such 
examinations  may,  of  course,  be  used  for  the  purpose  of  impeachment.  If 
admitted  for  any  other  purpose,  it  should  be  proven  by  calling  tie  stenographer 
or  by  offering  a  certified  copy  of  the  record/*  The  examination  is  so  nearly 
like  an  ex  parte  inquisition,  however,  that  it  will  often  be  ruled  out,  and,  if 
allowed,  should  be  accompanied  with  permission  to  the  other  party  to  cross- 
examine.  It  seems  that  the  examination  of  third  party  witnesses  cannot  be 
introduced  on  the  objections  to  the  bankrupt's  discharge,  though  his  examina- 
tion may  be/*  and  testimony  taken  upon  such  an  examination  is  inadmissible  in 


Delivery  of  books;  order  protecting  wit- 
ness.—  Where  a  bankrupt  declines  to  deliver 
his  books  of  account  to  the  receiver  on  the 
ground  that  they  contain  entries  which  would 
tend  to  criminate  him,  he  must  produce  the 
books  before  the  court  or  referee  in  order 
to  have  the  question  determined  whether  they 
do  in  fact  tend  to  incriminate  him ;  and  if  it 
appears  that  they  do  contain  incriminating 
evidence,  the  court  will  by  order  protect  the. 
bankrupt  from  the  use  of  such  evidence  for 
any  criminal  proceeding  and  at  the  same  time 
will  enable  the  trustee  to  make  such  use  of 
the  books  as  may  be  necessary  to  administer 
the  estate.  If  the  books  are  delivered  to 
such  trustee,  or  to  a  receiver,  the  order  must 
provide  that  the  bankrupt  be  notified  of  any 
subpoena  or  other  process  to  secure  posses- 
sion of  the  books  so  that  he  may  have  an 
opportunity  to  assert  his  constitutional  privi- 
lege. In  re  Harris  (D.  C,  N.  Y.),  20  Am. 
B.  R.  911,  164  Fed.  202,  affd.  221  U.  S.  274, 
26  Am.  B.  R.  302.  55  L.  Ed.  732. 

71.  Matter  of  Harris,  221  U.  S.  '274,  26 
Am.  B.  R.  302,  303,  56  L.  Ed.  732,  in  which 
Mr.  Justice  Holmes  says:  "If  the  order  of 
the  bankrupt,  standing  alone,  infringed  his 
constitutional  rights,  it  might  be  true  that 
the  provisions  intended  to  save  them  would 
be  inadequate,  and  that  nothing  short  of  stat- 
utory immunity  would  suffice.  But  no  con- 
rtitutional  rights  are  touched.  The  question 
18  not  of  testimony  but  of  surrender —  not 
of  compelling  the  bankrupt  to  be  a  witness 
against  himself  in  a  criminal  case,  present 
or  future,  but  of  compelling  him  to  yield 
possession  of  property  that  he  no  longer  is 


entitled  to  keep.  If  a  trustee  had  been  ap- 
pointed, the  title  to  the  books  would  have 
vested  in  him  by  the  express  terms  of  section 
70,  and  the  bankrupt  could  not  have  with- 
held possession  of  what  he  no  longer  owned, 
on  the  groimd  that  otherwise  he  might  be 
puni8h.ed.  That  is  one  of  the  misfortunes 
of  bankruptcy  if  it  follows  crime.  The  right 
not  to  be  compelled  to  be  a  witness  against 
oneself  is  not  a  right  to  appropriate  prop- 
erty that  may  tell  one's  story.  As  the  bank- 
ruptcy court  could  have  enforced  title  in 
favor  of  the  trustee,  it  could  enforce  posses- 
sion ad  interim  in  favor  of  the  receiver. 
Section  2.  In  the  properly  careful  provision 
to  protect  him  from  use  of  the  books  in  aid 
of  prosecution,  the  bankrupt  ^  >t  all  that  he 
could  ask." 

#72.  Johnson  v.  United  States,  228  U.  S. 
457,  30  Am.  B.  R.  14,  67  L.  Ed.  919.  dis- 
tinguishing Matter  of  Harris,  supra;  Ensign 
V.  Commonwealth  of  Pa.,  227  U.  S.  592,  30 
Am.  B.  R.  408,  57  L.  Ed.  658. 

73.  For  instance  Counselman  v.  Hitchcock, 
142  U.  S.  547,  35  L.  Ed.  1110,  and  Brown 
V.  Walker,  161  U.  S.  591,  40  L.  Ed.  819, 
and  the  cases  there  cited. 
^  74.  See  diftoussion  under  this  section,  sub- 
title, "  Certified  Copies  as  Evidence,**  post  ; 
In  re  Wiesen  Bros.  (D.  C,  Pa.),  14  Am. 
B.  R.  347,  135  Fed.  442. 

75.  In  re  Wilcox  ( C.  C.  A.,  2d  Cir. ) ,  6  Am. 
B.  R.  362,  109  Fed.  628;  in  effect  revg.  In  re 
Cooke  (D.  C,  N.  Y.),  5  Am.  B.  R.  434, 
109  Fed.  631.  Consult,  as  to  the  bankrupt's 
examination  being  used,  cases  cited  on  pp. 
268-271,  ante. 
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a  proceeding  to  eompel  the  payment  of  money  alleged  to  belong  to  the  bank- 
mpt  estate,^  or  in  a  proceeding  to  compel  the  bankrupt  to  turn  over  allied 
exempt  property;  and  thijs  is  so  notwithstanding  the  fact  that  the  witnesses 
were  cross  examined.''^  Upon  a  proceeding  before  the  referee  for  th^  dis- 
tribution of  the  fund  derived  from  the  sale  of  bankrupt's  assets  free  from 
liensy  testimony  of  the  former  president  of  the  bankrupt  company^  taken  on  a 
general  examination  under  this  section,  and  not  directed  to  any  defined  issue, 
is  inadmissible  in  support  of  a  daim.*^^ 

1.  Befnsal  to  appear  and  testify;  contempts^ — Refusal  to  appear,  under  the 
former  statute,  made  the  recusant  witness  liable  in  contempt.  ®  The  present 
act  does  not  particularize  as  to  contempts  of  this  character,  but  a  court  has 
power  to  enforce  its  oonmiands  in  the  usual  way.®®  Where  an  order  for  the 
examination  of  a  party  contains  a  clause  ordering  him  to  produce  thereon 
certain  books  and  papers,  and  he  does  not  produce  them  upon  the  examination, 
the  court  may  punish  him  as  for  contempt.®^  A  witness  may  not  be  compelled 
to  testify  wiAout  the  payment  of  his  lawful  fees.*'  The  application  to  submit 
to  an  examination  involves  the  duty  of  answering  truthfully,  and  as  intelli- 
gently and  fully  as  mental  equipment  will  permit,  all  material  questions,  and 
a  failure  to  perform  sudi  duty  is  punishable  as  a  contempt.^ 

m.  Practice. —  The  usual  practice  upon  the  examination  of  a  bankrupt  has 
already  been  considered  under  §  7-a  (9).  The  practice  on  third  party  examina- 
tions is  not  essentially  different  from  that  on  examinations  of  the  bankrupt 
at  first  meetings.  The  application  may  either  be  a  formal  written  petition  or 
be  a  formal  motion.  No  particular  form  for  the  application  is  prescribed. 
Grounds  for  the  order,  though  not  absolutely  essential,  will  usually  be 
required.®*  If  the  case  is  pending  before  a  referee,  the  application  should  be 
made  to  him;  he  has  the  same  power  as  the  judge  to  require  a  designated 
person  to  appear  and  1;estify.^     The  court  may  appoint  special  masters  or 


ETidence  of  partners. —  Evidence  given  by 
the  monbers  of  a  bankrupt  partnership  on  a 
general  examination  before  the  referee  as  to 
the  property  of  the  firm  is  admissible,  on  an 
application  for  a  discharge,  against  each 
of  the  mem^rs  respectively ;  but  the  evidence 
of  each  member  is  not  admissible  against  each 
of  the  other  members.  Matter  of  Malachick 
(D.  C.,  Pa.),  33  Am.  B.  R.  214,  217  Fed. 
492. 

76.  In  re  Alphin  k  Lake  Cotton  Co.  (D.  C, 
Ark.),  12  Am.  B.  R.  653,  131  Fed.  824; 
Beckons  v.  Snyder,  211  Pa.  St.  176,  15  Am. 
B.  R.  112,  60  Atl.  575. 

Proof  of  claim. —  Where  a  trustee  takes 
issue  upon  the  right  of  a  creditor  to  prove 
a  claim  against  the  estate,  testimony  taken 
before  the  referee  upon  other  issues  to  which 
the  claimant  was  in  fact  not  a  party,  and 
when  he  was  absent,  is  inadmissible ;  the  wit- 
nesses, including  the  bankrupt,  must  be  re- 
caUed  unless  the  claimant  consents  to  the 
<u8e  of  the  testimony  as  it  appears  in  the 
proceedings.  In  re  Keller  (D.  C,  Iowa), 
6  Am.  B.  R.  334,  109  Fed.  118. 

77.  Matter  of  Siskind  (D.  C,  Penn.,  Ref.), 
32  Am.  B.  R.  69. 

78.  Matter  of  National  Boat  k  Engine  Co. 


(D.  C.,  Me.),  33  Am.  B.  R.   164,  216   Fed. 
208. 

79.  Act  of  1867,  i  7. 

80.  Bankr.  Act,  {{  1   (13)    (16),  41-b. 

81.  Matter  of  Alper  (D.  C,  N.  Y.),  19 
Am.  B.  R.  612,  162  Fed.  207. 

89.  In  re  Marcus  (D.  C,  Vt.),  20  Am.  B. 
R.  397,  160  Fed.  229. 

83.  In  re  Fellerman  (D.  C,  N.  Y.),  17  Am. 
B.  R.  786,  149  Fed.  244;  Matter  of  Lathrop, 
Haskins  &  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R. 
911,  184  Fed.  534. 

Evasive  answers. —  Where  the  referee  is 
convinced  that  the  bankrupt  is  giving  evasive 
testimony  the  proper  practice  is  to  give  him 
notice  that  he  must  answer  and  to  enter  of 
record  a  formal  finding  that  the  answer  is  an 
evasion  and  to  require  a  real  answer.  Matter 
of  Blitz  (D.  C,  Pa.),  36  Am.  B.  R.  863,  232 
Fed.  276. 

84.  In  re  Howard  (D.  C.,  Cal.),  2  Am.  B. 
R.  692,  96  Fed.  415;  In  re  Earle,  Fed.  Cas. 
4,244;  In  re  Mendenhall,  Fed.  Cas.  9,424; 
In  re  Lanier,  Fed.  Cas.  8,070. 

85.  Bankr.  Act,  J  38(2)  (4);  Matter  of 
Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B. 
R.  11,  f34  Fed.  61.     See  also  Form  No.  28. 
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commissioners  to  conduct  the  examination  and  report  thereon.*^  The  person 
to  be  examined  is  not  entitled  to  notice  of  the  application.^  Creditors  are 
entitled  to  at  least  ten  days'  notice  by  mail  of  all  examinations  of  the  bankrupt.®* 
But  if  the  examination  be  of  a  third  party  notice  to  the  bankrupt  or  creditors 
is  not  required.^  It  will  be  frequently  advisable,  indeed,  to  have  the  examina- 
tion in  the  aJbsence  of  the  bankrupt  and  the  general  creditors.*®  If  the  witness 
is  present,  he  may  be  ordered  to  testify ;  if  not  present,  he  should  be  brought 
in  on  a  subpoMia,*^  and,  if  books  or  documents  are  desired,  a  subpoena  duces 
tecum  can  be  issued ;  or,  it  seems,  the  witness  can  be  brought  in  on  a  simple 
order.^  The  practice  on  the  taking  of  testimony  is  regulated  by  General 
Order  XXIL«» 


U.    D£POSITIOHS. 

a.  In  general. —  Subsection  b  conforms  the  practice  in  respect  to  the  taking 
of  depositions  in  bankruptcy  proceedings  to  that  of  United  States  courts  gen- 
erally. It  is  apparent  from  subdivision  b  of  this  section  that  it  was  the  inten- 
tion of  Congress  to  confer  upon  courts  of  bankruptcy  the  same  jurisdiction 
and  power  relating  to  the  taking  of  depositions  as  are  enjoyed  by  Federal 
courts  in  civil  actions.**  While  a  subpoena  may,  within  certain  territorial 
limits,  be  effective  outside  the  district  in  issue,®*^  depositions  are  the  usual 
means  of  securing  testimony  at  a  distance  greater  than  one  hundred  miles.** 
It  is  customary,  and  will  usually  be  found  desirable,  to  have  the  deposition 
taken  before  the  referee  of  the  domicile  of  the  witness.     The  method  of 


86.  Matter  of  Stark  (D.  C,  N.  Y.),  18  Am. 
B.  R.  467,  155  Fed.  694;  In  re  Herakovitz 
(D.  C,  N.  Y.),  18  Am.  B.  R.  247,  152  Fed. 
816;  In  re  Fleischer  (D.  C,  N.  Y.),  18  Am. 
B.  R.  194,  161  Fed.  81. 

^  Order  for  delivery  of  assets. —  Upon  an 
application  for  an  order  directing  a  bank- 
rupt to  ttirn  oyer  certain  specified  assets, 
the  matter  may  be  referred  to  a  special 
master  to  take  the  testimony  and  report 
thereon.  In  re  Herskovitz  (D.  C,  N.  i.), 
18  Am.  B.  R.  247.  152  Fed.  316. 

87.  Matter  of  Abbey  Press  (C.  C.  A.,  2d 
Cir.),  13  Am.  B.  R.  11,  134  Fed.  61,  67  C.  C. 

A.  161. 

88.  Bankr.  Act,  §  68-a(l). 

89.  In   re  Cobb    (Ref.,  Mass.),  I,  7   Am. 

B.  R.   104.     Compare  In  re  Macintire,  Fed. 
Cas.  8,821. 

90.  Matter  of  Adler  (Ref.,  La.),  21  Am. 
B.  R.  302. 

91.  As  to  the  territorial  effect  of  a  sub- 
poena, see  In  re  Hemstreet  (D,  C,  Iowa), 
8  Am.  B.  R.  760,  117  Fed.  668. 

92.  For  form  of  order,  see  Form  No.  28, 
and  for  subpoena,  see  Form  No.  30.  It  is 
customary  for  referees  to  keep  subpoenas 
signed  by  the  clerk  on  hand.  By  analogy 
tor  Equity  Rule  XV,  such  subpoenas  should 
be  served  either  by  the  marshal,  or  by  some 
person  designated  by  the  referee.  The  wit- 
ness fee  is  $1.60  and  eight  cents  a  mile  one 
way.  Proof  of  service  is  made  by  a  return, 
if  service  is  by  the  marshal;  by  ttfiidavit 
(Form  30),  if  by  a  designated  person. 

98.  See  also  Form  No.  29. 


94.  Matter  of  Washington  Steel  &  Bolt 
Co.  (D.  C,  Wash.),  32  Am.  B.  R,  153,  210 
Fed.    984. 

95.  See  R.  S.,  §  876;  In  re  Woodward* 
Fed.  Cas.  18,000.  ^ 

96.  See  R.  S.,  §§  858-879;  Ex  parte Visk, 
113  U.  S.  713;  In  re  Hemstreet  (D.  C,  Iowa) , 
8  Am.  B.  R.  760.  117  Fed.  568;  In  re  Cole 
(D.  C,  Me.),  13  Am.  B.  R.  300,  133  Fed.  414. 

Outside  of  State.—  Under  section  41  of  the 
bankrupt  llct,  a  person  cannot  be  compelled 
to  leave  the  State  wherein  he  resides  in  order 
that  he  may  'be  a  witness  in  a  hearing  be- 
fore a  referee;  if  the  testimony  of  such  wit- 
ness is  desired,  it  must  be  procured  under 
the  provisions  of  section  21.  In  re  Cole 
(D.  C,  Me.),  13  Am.  B.  R.  300,  133  Fed.  414. 

Witness  in  another  district. —  Where  the 
witness  whose  testimony  is  sought  resides  in 
another  district,  his  testimony  may  be  taken 
by  deposition  under  section  21-b;  if  the  ap- 

Elicant  wishes  to  have  him  personally  appear 
efore  a  referee  in  bankruptcy,  the  applica- 
tion must  be  made  to  a  court  in  the  district 
in  which  the  proposed  witness  resides.  In  re 
Robinson  (D.  C,  Minn.),  24  Am.  B.  R.  617, 
179  Fed.  724. 

Writ  of  habeas  corpus. —  Where  a  person 
w^hiJe  confined  in  a  State  hospital  for  the 
criminal  insane  is  adjudicated  a  bankrupt  in 
another  State,  a  writ  of  habeas  corpus  imder 
section  753  of  the  U.  S.  Revised  Statutes, 
to  produce  him  for  examination,  will  be 
quashed,  as  his  deposition  may  be  taken 
under  this  section.  In  re  Thaw  (D.  C,  Pa.), 
22  Am.  B.  R.  687,  166  Fed.  71. 
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deposition  does  not,  of  course,  exclude  the  more  formal  method  of  a  comr 
mission  to  take  testiinony  witii  or  without  interrogatories,  as  regulated  by 
Equity  Bule  LXVII.  Cases  construing  botli  the  Bevised  Statutes  and  the 
Equity  Bules  in  other  courts  than  courts  of  bankruptcy  will  be  found  in  point 

0.  Soticeto  ady^ne  party. — Subsection  c  requires,  if  the  evidence  is  to  be 
taken  by  deposition,  that  notice  be  filed  with  die  referee.  If  depositions  are 
to  be  taken  in  opposition  to  the  allowance  of  a  claim,  notice  is  also  to  be  served 
upon  the  claimant,  and  when  in  opposition  to  a  discharge,  notice  should  also 
be  served  upon  the  bankrupt  In  the  absence  of  any  statutory  regulation  to 
the  contrary  it  is  therefore  provided  that  no  notice  need  be  given  the  opposing 
party,  unless  the  evidence  is  to  be  offered  in  opposition  to  a  creditor's  claim 
to  the  bankrupt's  discharge. 

c.  Practice. —  The  practice  on  the  taking  of  depositions  is  controlled  by  the 
general  law.  The  practice  on  depositions  in  admiralty  will  be  found  a  safe 
guide.^ 

m.    CERTIFIED  COPIES  AS  EVIDENCE. 

a.  In  general. —  Subsection  d  authorizes  certified  copies  of  the  proceedings 
before  a  referee,  or  the  papers  when -issued  by  the  clerk  or  referee,  to  be 
admitted  as  evidence  witii  like  force  and  effect  as  certified  copies  of  the 
records  of  the  district  court.  The  manifest  purpose  of  this  subsection,  and 
also  of  e,  f,  and  g,  is  to  give  to  the  records  of  referees  when  offered  in  evidence 
the  force  of  records  of  tiie  district  court  proper.  It  is  thought  that  the  clause 
"  when  issued  by  the  clerk  or  referee  "  refers  to  the  word  "  papers  "  and  not 
to  prior  words  of  the  danse ;  the  clerk  often  acts  in  the  absence  of  the  district 
judge.  The  certificate  may  be  signed  either  by  the  clerk  or  the  referee;  but 
the  safer  practice  is  to  secure  the  signature  of  the  former,  which  carries  with 
it  the  seal  of  the  court.  In  important  districts,  the  referee  usually  has  a  clerk, 
but  the  latter  is  not  an  officer  recognized  by  the  law,  and  a  certificate  by  him 
would  be  unavailing.^ 

b.  Order  approving  bond  of  trustee. —  Under  the  former  law,  the  raster,  as 
soon  as  the  assignee  was  appointed,  by  an  instrument  in  writing  equivalent  to 
both  a  deed  and  a  bill  of  sale,  transferred  all  the  assets  of  the  bankrupt  to  the 
assignee;^  this  assignment  was  recorded  in  the  district  court  clerk's  office/^ 
and  a  certified  copy  could  then  be  recorded  in  the  record  office  of  the  State. 
Under  the  present  law,  there  is  no  such  instrument,  but  a  certified  copy  of 
the  order  approving  the  trustee's  bond,  when  recorded  in  the  proper  clerk's 
or  raster's  office,  becomes  constructive  notice,  and  operates  as  would  a  deed 
and  bill  of  sale  by  a  bankrupt.  It  is  also  made  conclusive  evidence  of  the 
vesting  of  the  title  in  the  trustee.  It  is  wise,  therefore,  to  record  such  a  certified 
copy  in  the  proper  record  office  where  any  property  of  the  bankrupt  may  be 
situated  Though  the  trustee  is  now  required  to  record  a  certified  copy  of 
the  adjudication  of  bankruptcy  in  each  case,  its  effect  as  public  notice  is  not 
fixed.  Safe  practice  will  suggest  the  recording  of  both  instruments.  As  title 
passes  to  the  bankrupt's  proj^rty  at  the  date  of  the  adjudication  as  of  the 
date  the  petition  is  filed,*^  the  order  approving  the  bond  should  show  these 

97.  See  Benedict's  Admiralty,  and  o^bsenre  100.  In  re  Neale,  Fed.  Cas.  10,066. 

the  varioufl  district  court  ri^es.     See  also  101.  See  Bankr.  Act,  $  70-a;  In  re  Young- 

R.  S.,  S  863e*«eg.  strom    (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 

98.  Compare  Bankr.  Act,  §  1(6).  672,  676,  153  Fed.  98.     '" 

99.  Act   of    1867,    i    14;    R.  S.,   {{  6,044, 
5.054. 
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dates,  to  the  end  that,  when  the  certified  copy  is  recorded,  searchers  and  title 
companies  may  ascertain  therefrom  the  time  of  devolution  of  title  and  what 
property  passed;  though  this  is  not  so  neeesssury  since  §  47-c  was  added  by 
the  amendatory  act  of  1903.  This  may  be  accomplished  by  inserting  in  Form 
No.  26,  after  ihe  word  ^^  bankrupt,'^  the  words :   "  who  was  iso  adjudged  by  this 

court  on  the  ....   day  of ,  190. .,  on  a  petition  filed  on  the 

day  of ,  190..^^ 

c.  Order  on  discharge  or  composition. —  Subsection  /-makes  a  certified  copy 
of  an  order  confirming  or  setting  aside  a  composition,  or  granting  or"  setting 
aside  a  discharge,  evidence  of  the  jurisdiction  of  the  court,  the  regularity  of 
the  proceedings,  and  of  the  fact  that  the  order  was  made.  The  fact  of  these 
certified  copies  is  thus  clearly  defined.  This  subsection  was  enacted  in  con- 
templation of  the  fact  that  ihe  bankrupt  might  thereafter  be  sued  crn  debts 
existing  at  the  date  of  the  filing  of  the  petition  in  bankruptcy;  and  was 
intended  to  relieve  him  of  the  necessity  of  introducing  a  copy  of  the  entire 
proceedings,  so  that  he  might  obtain  the  benefit  of  his  discharge  by  the  mere 
production  of  a  certified  copy  of  the  order. ^^ 

d.  Confirming  composition  as  evidence  of  revesting  of  bankrupt's  property.—* 

Subsection  g  makes  a  certified  copy  of  an  order  confirming  a  composition, 
evidence  of  the  revesting  of  the  title  of  his  property  in  the  bankrupt  When 
recorded  it  imperts  the  same  notice  that  a  deed  from  the  trustee  to  the 
bankrupt,  if  recorded,  would  impart, 

102.  See  form  for  order  approving  bond  in      Am.  6.  R.  862,  59  L.  Ed.  1184,  revg.  92  Ind. 
"  Supplementary  Forms,"  post.  App.  199,  28  Am.  B.  R.  908. 

108.  Kreitlein  v.  Ferger,  238  U.  S.  31,  34 
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REFERENCE  OF  CASES  AFTER  ADJUDICATION 

§  22.  Reference  of  Cases  after  Adjudicatioa. — a  After  a  person  has 
been  adjudged  a  bankrupt  the  judge  may  cause  the  trustee  to  proceed 
with  the  administration  of  the  estate,'  or  refer  it  (1)  generally  to 
the  referee  or  specially  with  only  limited  authority  to  act  in  the 
premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to 
any  referee  within  the  territorial  jurisdiction  of  the  court,  if  the  con- 
venience of  parties  in  interest  will  be  served  thereby,  or  for  cause, 
or  if  the  bankrupt  does  not  do  business,  reside,  or  have  his  domicile 
in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for 
cause,  transfer  a  case  from  one  referee  to  another. 


Aaalogovs  prorisioiis:    Im  JI.  S.:     Ab  to  one  referee  acting  in  the  place  of  another,  Act  of 
1867,  {  4,  R.  S.,  {  6007. 
In  Eng.:     None. 
CroM-referescea:     To  the  law:     Confirmation  or  rejection  of  rulings  or  orders  of  referees, 
§  2(10). 
Proceasy  pleadings  and  adjudications,  %  IS. 
Jurisdiction  of  referees,  generally,  §  38. 
Duties  of  referees,  §  39. 
Appointment  of  trustees,  |  44. 

And  see  generally  all  sections  of  the  law  regulating  the  administration  of  a  bank- 
rupt's estate. 
To  the  General  Orders:     Duties  of  referee  as  to  administration  of  estate,  XII. 
Approval  by  referee  of  appointment  of  trustee  by  creditors,  XIII. 
Notice  to  trustee  of  his  appointment,  XVI. 
Hearing  exceptions  to  trustee's  report,  XVII. 

And  all  other  General  Orders  relating  to  the  administration  of  the  bankrupt's 
estate. 
To  the  Forms:     Order  of  reference.  No.  14. 

Order  of  reference  in  judge's  absence,  No.  15. 
Oath  of  office  and  bond  of  referee,  Nos.  16,  17. 
Appointment  of  trustee  by  creditors,  or  by  referee,  Nos.  22,  23,  and  other  Official 

Forms  having  to  do  with  the  administration  of  the  bankrupt's  estate. 
See  also  Supplementary  Forma;   Hagar  and   Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 

RBFBRBNC^   OF  CASBS  AFTBR  ADJlIDICATIOlf 

I.    References  After  Adjudication,  512. 

a.  Administration  without  a  reference^  512. 

b.  General  referenceSy  512, 

c.  Ldmited  references^  512. 

d.  To  any  referee  of  the  jurisdiction ^  512. 

n.  Transfer  of  Cases  From  One  Referee  to  Another,  512. 
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L  REFERKNGBS  AFTER  ADJUDICATIOIT. 

a.  Administration  without  a  reference. —  By  the  terms  of  this  section  a  bank- 
rupt's estate  may  be  administered  under  the  direct  supervision  of  the  judge, 
and  without  an  order  of  reference.  In  such  a  case,  a  meeting  of  the  creditors 
would  first  be  called,  the  clerk  giving  the  notices  and,  after  Ihe  election  of  the 
trustee,  the  case  would  proceed  in  the  usual  way.  There  is,  however,  no  record 
of  a  case  where  the  judge  has  kept  an  administration  in  his  own  control. 

b.  General  references. — ^  These  are  the  references  familiar  to  the  bar  and  the 
courts.  They  are  accomplished  by  the  entry  of  an  order,  substantially  in  the 
words  of  Form  14.  The  portion  of  the  order  which  requires  the  bankrupt  to 
attend  before  the  referee  on  a  day  certain  follows  G^ene^al  Order  XII  (1),  and 
is  in  accord  with  the  practice  under  the  former  law.^  Before  reference  as 
authorized  by  this  section  it  is  doubtful  whether  the  referee  is  a  court  within 
the  definition.^ 

c.  Limited  references. —  These  are  not  the  same  as  the  familiar  ireferences 
to  the  referees  as  special  masters.  It  is  somewhat  difficult  to  conceive  of  a 
case  where  a  limited  reference  would  be  ordered. 

d.  To  any  referee  of  the  jurisdiction. —  The  judge  is  not  bound  to  refer  the 
case  to  the  referee  whose  district  includes  the  bankrupt's  domicile.  Thus, 
cases  often  arise  where  a  majority  of  creditors  reside  in  one  referee  district 
and  the  bankrupt  in  another.  It  would  then  be  clearly  **  for  the  convenience 
of  parties  in  interest "  to  refer  the  case  to  the  referee  where  the  creditors  reside. 
So,  also,  when  a  referee  is  disqualified,^  as  by  being  the  attorney  for  the  bank- 
rupt or  by  relationship,  the  reference  will  be  ordered  elsewhere  "  for  cause." 
Likewise,  if,  in  the  words  of  the  statute,  "  the  bankrupt  does  not  do  business, 
reside  or  have  his  domicile  in  the  district,'^  The  only  real  limitations  as. to 
the  personnel  of  the  referee  then  seem  to  be  that  he  must  be  (a)  a  duly 
appointed  referee  in  bankruptcy,  and  (b)  of  the  same  jurisdiction  as  the 
court.*  But  a  district  court  judge  cannot  refer  a  case  to  a  rrferee  appointed  for 
and  residing  in  another  district,*^ 

II.  TRANSFER  OF  CASES  FROM  ONE  REFEREE  TO  ANOTHER. 

Transfers  are  often  necessary.  The  reasons  prescribed  are  (a)  for  the  con- 
venience of  parties,  and  (b)  for  cause.  The  death  or  resignation  of  the  referee 
would  be  sufficient  cause;  so  would  the  appointment  of  another  in  his  stead; 
so  also  would  be  official  misconduct  on  his  part.®  The  power  to  transfer  a  case 
from  one  referee  to  another  is  absolute  and  discretionary.  If  exercised,  the 
referee  is  entitled  to  a  part  only  of  his  fees  and  commissions,  the  proportion 
to  be  fixed  by  the  judge.^ 

1.  See  General  Order  IV,  Act  of  1867.  As  4.  Text  quoted  with  approval  in  In  re 
to  power  of  referee  to  whom  was  referred  a  Western  Investment  Co.  (D.  C,  Okla.),  21 
petition  to  set  aside  a  composition,  as  special      Am.  B.  R.  367,  370,  170  Fed.  677. 

master,  to  report  the  facts,  see  Matter  of  5.  In   re  Schenectady  Eng.   k  Const.   Co. 

Sonnabend   (Kef.,  Ma«8.),  18  Am.  B.  R.  117.       (D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147  Fed. 

2.  In  re  Back  Bay  Automobile  Co.  (D.  C,      868. 

Mass.),  19  Am.  B.  R.  835,  158  Fed.  679.  6.  See  In  re  Smith,  Fed.  Cas.  12,971. 

3.  See  "  Supplemental^  Forms  "  for  form  7.  Bankr.  Act,  §  40-b. 
of  certificate  01  disqualification. 


SECTION   TWENTT^THREE. 


JURISDICTION  OF  UNITED  STATES  AND  STATE  COURTS. 

§  23.  JurisdictioiL  of  United  States  and  State  Courts.— a  The  United 
States  circuit  courts  shall  have  jurisdiction  of  all  controversies  at 
law  and  in  equity,  as  distinguished  from  proceedings  in  bankruptcy, 
between  trustees  as  such  and  adverse  claimants  concerning  the  prop- 
erty acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to 
the  same  extent  only  as  though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been  between  the  bankrupts  and 
such  adverse  claimants. 

6  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate  is  being  administered  by 
such  trustee,  might  have  brought  or  prosecuted  them  if  proceedings 
in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  h,  and  section  sixty-seven,  subdivision  e,*  and 
section  seventy,  subdivision  e.f 

c  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction 
with  the  courts  of  bankruptcy,  within  their  respective  territorial  limits, 
of  the  offenses  enumerated  in  this  act. 


Analogous  provisions:     In  U.  S.:    A«t  of  1867,  §§1  and  2  (as  amended  by  Act  of  June  24, 
1874),  R.  S.,  {§  4972,  4979;  Act  of  1841,  |  8. 
In  Eng.:     None. 
CroM-xefexences:    To  the  law:    Courts,  term  defined,  |  1(7). 

Courts  of  bankruptcy,  term  defined,  §  1(8). 

Jurisdiction  of  bankruptcy  courts,  %  2. 

Bond  on  application  to  take  custody  of  property,  f  3-e. 

Suits  by  and  against  bankrupt;  stay;  intervention,  $  11. 

Process,  pleadings  and  adjudications;  appearances,  etc.,  f  18. 

Jury  trials,  when  granted,  §  19. 

Examination  of  witnesses;  depositions;  certified  copies  of  records,  etc.,  §  21. 

Actions  to  recover  preferences,  $  60-b. 

Kecovery  of  property  fraudulently  conveyed,   %  67-e. 

Actions  by  trustees  to  recover  property  belonging  to  estate,  f  70-e. 


*  Anaendments  of  1903  in  italics. 

t  Amendment  of  1910  added  the  words  "  and  section  seventy,  subdivision  e." 

33 
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SYN^OPSIS  OF  SECTION. 

JURISDICTION    OF    UNITBD    8TATBS  AND    STATB    COURTS 

I.  Scope  and  General  Effect  of  Section,  515. 

a.  In  general^  515. 

b.  Comparative  legialaiion  and  decisions,  516. 

n.  Jurisdiction  of  District  Courts  Under  Judicial  Code,  516. 

a.  Circuit  cov/ris  abolished^  516. 

b.  Powers  and  duties  of  circuit  courts  conferred  upon  district  courtSf  517. 

c.  Effect  upon  jurisdiction  of  district  courts  as  to  maUers  in  bankruptcy ,  517. 

d.  Removal  of  suits  to  district  courts,  519. 

m.  Jurisdiction  of  District  Courts  as  to  Suits  by  Trustees,  520. 

a.  In  general,  520. 

b.  Comparative  legislation,  520. 

c.  Jurisdiction  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank,  520. 

d.  Purpose  of  amendments  of  1903  and  1910,  521. 

e.  Jurisdiction  as  to  bankruptcy  proceedings,  5122, 

IV.  Jurisdiction  as  to  Plenary  Suits;  Adverse  Claimants,  523. 

a.  Suits  in  respect  to  bankrupt  estate,  523. 

b.  Plenary  suits  by  trustees,  523. 

c.  Adverse  claimants,  523. 

(1)  In  general,  523. 

(2)  Who  are  adverse  claimants,  524. 

(I)  In  general,  524. 
(II)  Possession  of  property  controlling  element,  525. 

(III)  Possession  by  lienor,  526. 

(IV)  Possession  by  third  person  in  behalf  of  bankrupt,  526. 
(V)  Possession  by  wife  of  bankrupt,  527. 

(VI)  Possession  of  assignee  or  receiver,  527. 
(VII)  Possession  under  aUachment,  528. 
(VIII)  Surrender  of  possession,  529. 

(3)  Inquiry  as  to  basis  of  claim,  529. 

(I)  In  general,  529. 
(II)  Jurisdiction  of  court,  530. 

(III)  Test  to  be  applied,  531. 

(IV)  Effect  of  inquiry,  531. 

d.  When  consent  of  adverse  claimant  required,  531. 

(1)  In  general,  531. 

(2)  Effect  op  voluntary  surrender,  533^ 

(3)    How    CONSENT  MAY  BE  SHOWN,    533. 

(I)  In  general,  533. 
(II)  By  appearance  and  pleading j  534. 
'  (III)  Effect  of  objection  to  jurisdiction,  53S, 
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IV.  Jurisdicttoa  as  to  Plenary  Suits;  Adverse  Claimants — (continued. 

e.  SuUs  for  the  recovery  of  property,  536. 

(1)  In  general,  536. 

(2)  Who  may  bbino  suit,  536. 

(3)  When  suitb  mat  be  brought,  537. 

f.  Svmmary  jwriididiony  539. 

(1)  In  general,  539. 

(2)  Investigation  as  to  nature  of  claim,  540. 

(3)  Effect  of  amendment  of  1903,  541. 

(4)  Jurisdiction  as  dependent  upon  possession,  541. 

(I)  General  nde,  541. 
(II)  Claim  of  interest  in  property  in  possession  of  court,  543. 

(III)  Constructive  possession,  544. 

(IV)  Unauthorized  surrender  of  possession,  545. 

(V)  Possession  under  aUachmeni  annvJled  by  adjudication, 

545. 
(VI)  Property  wrongfully  retained;  fraudulent  tansfers,  545. 
(VII)  What  cansUtvtes  possession  of  court,  547. 
(VIII)  When  possession  takes  effect;  filing  petition  as  notice,  547. 
(IX)  Claim  against  bank  deposits  or  securities  pledged,  549. 
(X)  Extent  of  jurisdiction,  549. 

(5)  Exercise  of  summary  jurisdiction,  549. 
g.  AndUary  jurisdiction,  551. 

h.  Auxiliary  remedies,  552. 

V.  Jurisdictioa  of  State  Courts^  553. 
VL  Concurrent  Jurisdiction  of  Circuit  Court  Over  Offenses,  560. 

I.    8C0PB  AND  GRHERAL  EFFECT  OF  SECTION. 

a.  In  gencraL — Ever  since  Ex  parte  Christy^  the  questions  suggested  by 
this  section  have  led  to  discussions  in  Congress  and  confusion  in  the  courts. 
There  is,  of  course,  no  analogous  section  in  the  English  law;  the  anomalous 
co-ordinate  national  and  State  courts  there  being  impossible.  The  books  are 
filled  with  opinions  construing  the  corresponding  sections  of  the  law  of  1867.* 
So  many  cases  have  already  been  decided  under  the  law  of  1898,  and  they 
are  often  so  antagonistic,  that  the  task  of  the  commentator  would  be  hopeless, 
had  not  Supreme  Court  illumined  the  situation  with  a  few  decisions  of  great 
importance.  Some  are,  since  the  amendatory  act  of  1903,  no  longer  the  law ; 
but  even  these  are  at  least  suggestive  of  other  doctrines  as  to  those  provisional 
and  summary  remedies  which  are  vital  to  a  due  and  orderly  administration 
in  bankruptcy.  The  section,  other  than  its  last  subsection,  has  to  do  only  with 
suits  at  law  or  in  equity  outside  the  bankruptcy  proceeding  proper  f  subsection 
h  only  with  suits  by,  not  against,  the  trustee.*  Practice  under  §  23  is,  there- 
fore, reflated,  not  by  the  General  Orders  and  Forms,  but,  if  in  equity,  by 

1.  3  How.  (U.  S:)  314.  3.  See  Bardes  v.   Bank,  178  U.  S.  524,  4 

•  9.  See  Cent.  Dig.,  Vol.  6,  "  Bjankruptcy,"  Am.  B.  R.  163,  44  L.  Ed.  1,175. 

88  410^17;  but  obaerve  that  many  of  the  4.  In   re  MrCallum    (D.   C,   Pa.),   7   Am. 

ca^es  cited  are  not  now  in  point.  B.  R.  606,  113  Fed.  303. 


516 


JuEisDicTioisr  OF  United  States  and  State  Courts.       [§  23-a. 


the  Equity  Bules^  if  in  law,  by  the  State  procedxtre  83  supplemented  or  modi- 
fied by  Federal  rules  applicable  to  such  cases. 

b.  Comparative  legislation  and  decisions. —  The  history  of  the  development  of 
this  section  has  been  elaborately  considered  by  Mr.  Justice  Gray  in  Bardes  v. 
Bank.*^  The  former  law  gave  concurrent  jurisdiction  to  the  circuit  and  dis- 
trict courts  of  both  law  and  equity  actions,  as  distinguished  from  proceedings 
in  bankruptcy  per  se,  where  the  assignee  (trustee)  was  plaintiff  or  defend- 
ant.^ It  was  also  in  the  end  settled  that  the  statute  meant  that,  when  the  hold- 
ing of  a  third  party  against  the  assignee  (trustee)  was  adverse,  a  summary 
remedy  within  the  bankruptcy  proceeding  was  not  proper,  but  resort  must  be 
had  to  a  plenary  suit.*^  The  law  of  1898,  as  originally  enacted,  evidenced  an 
intention  to  transfer  all  controversies,  other  than  those  strictly  within  the  bank- 
ruptcy procedure  (as,  for  instance,  a  contest  on  a  proof  of  debt),  to  the  State 
tribunals.  Such  was  the  purpose  as  indicated  by  the  debates  in  Congress 
accompanying  its  passage,®  and  such  seems  the  literal  meaning  of  the  words. 
The  amendatory  act  of  1903  has,  however,  re-enacted  the  doctrine  of  concurrent 
jurisdiction,  at  least  as  to  all  suits  by  the  trustee  to  recover- property  fraudu- 
lentlj  or  preferentially  transferred  or  incumbered  within  the  fbor  months' 
period.® 


n.    JURISDICTION  OF  DISTRICT  COURTS  UNDER  JUDICIAL  CODE. 

a.  Circuit  courts  abolished. —  The  circuit  courts  of  the  United  States  are  abol- 
ished by  the  judicial  code,  taking  effect  January  1,  1912.^®     It  is  "provided 


5.  178  IT.  S.  624,  4  Am.  B.  R.  163,  44 
L.  Ed.  1,175. 

An  interesting  discussion  of  the  develop- 
ment of  this  section  is  found  in  the  case  of 
In  re  Hammond  (D.  C,  Mass.),  3  Am.  B.  R. 
466,  98  Fed.  846. 

6.  Lathrop  v.  Drake,  91  U.  S.  616,  23  L. 
Ed.  414;  Glaflin  v.  Houseman,  93  U.  wS.  130, 
23  L.  Ed.  883;  Olney  v.  Tanner,  10  Fed.  101. 
So  also  under  the  law  of  1841.  McLean  v. 
Lafayette  Bank,  Fed.  Cas.  8,886;  Hallack  v. 
Tritch,  Fed.  Cas.  6,956;  Brown  v.  White,  16 
Fed   900. 

7.  Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  Ed. 
403;  Glenny  v.  Lanffdon,  98  U.  S.  20,  25 
L.  Ed.  43;  Moyer  v.  Dewey,  103  U.  S.  301,  £6 
L.  Ed.  394. 

8.  See,  however,  interesting  historical  mat- 
ter, pointing  to  the  opposite  conclusion,  in 
In  re  Murphy  (Ref.,  Mass.)j  3  Am.  B.  R. 
499. 

9.  Cited  with  approval  in  In  re  Carlile 
(D.  C,  N.  Car.),  29  Am.  B.  R.  373,  378, 
199  Fed.  612. 

Jurisdiction  of  State  court. —  In  the  case 
of  Bush  v.  Elliott,  202  U.  S.  477,  15  Am. 
B.  R.  656,  658,  50  L.  Ed.  1114,  Mr.  Justice 
Day  said:  "The  Bankruptcy  Act  of  1898, 
in  respect  to  the  matters  now  under  consid- 
eration, was  a  radical  departure  from  the 
Act  of  1867,  in  the  evident  purpose  of  Con- 
gress to  limit  the  jurisdiction  of  the  United 
States  courts  in  respect  to  controversies 
which  did  not  come  simply  within  the  juris- 
diction of  the  federal  courts  as  bankruptcy 
courts,  and  to  preserve,  to  a  greater  eitent 


than  the  former  act,  the  jurisdiction  of  the 
State  courts  over  actions  which  were  not 
distinctly  matters  and  proceedings  in  bank- 
ruptcy." 

10. 'The  Judicial  Code,  {  289,*  provides 
that:  "The  circuit  courts  of  the  United 
States,  upon  the  taking  effect  of  this  Act 
shall  be  and  hereby  are  abolished ;  and  there- 
upon, on  said  date,  the  clerks  of  said  courts 
shall  deliver  to  the  clerks  of  the  district 
courts  of  the  United  States  for  their  re- 
spective districts  all  the  journals,  dockets, 
books,  files,  records,  and  other  books  and 
papers  of  or  belonging  to  or  in  any  manner 
connected  with  said  circuit  court;  and  shall 
also  on  said  date  deliver  to  the  clerks  of  said 
district  courts  all  moneys  from  whatever 
source  received,  then  remaining  in  the  hands 
or  under  their  control  as  clerks  of  said  cir- 
cuit courts,  or  received  by  them  by  virtue  of 
their  said  offices.  The  journals,  dockets, 
books,  files,  records  and  other  books  and 
papers  so  delivered  to  the  clerks  of  the 
several  district  courts  shall  be  and  remain 
a  part  of  the  official  records  of  said  district 
courts  and  copies  thereof,  when  certified 
under  the  hand  and  seal  of  the  clerk  of  the 
district  court,  shall  be  received  as  enridence 
equally  with  the  originals  thereof,  and  the 
clerks  of  the  several  district  courts  shall  have 
the  same  authority  to  exercise  all  the  powers 
and  to  perform  all  the  duties  with  respect 
thereto  as  the  clerks  of  the  several  <^Gait 
courts  had  prior  to  the  taking  effect  of  this 
act." 
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therein  that  ^^All  suite  and  proceedings  pending  in  said  circuit  courts  on  the 
date  of  the  taking  effect  of  this  act,  whether  originally  brought  therein  or 
certified  thereto  from  the  district  courts,  shall  thereupon  and  thereafter  be 
proceeded  with  and  disposed  of  in  the  district  courts  in  the  same  manner  and 
with  the  same  effect  as  if  originally  b^un  therein,  the  record  thereof  being 
entered  in  the  records  of  the  circuit  courts  so  transferred  as  above  provided,"  ^^ 

b.  Powers  and  duties  of  eircnit  oourts  conferred  upon  district  courts. —  The 

judicial  code  further  provides  that  "  Wherever,  in  any  law  not  embraced 
within  this  act,  any  reference  is  made  to,  or  any  power  or  duty  is  conferred 
or  imposed  upon  the  circuit  courts,  such  reference  shall,  upon  the  taking  effect 
of  this  act,  be  deemed  and  held  to  refer  to,  and  to  confer  such  powers  and 
impose  such  duty  upon,  the  district  courts."  "  The  evident  purpose  of  this 
provision  is  to  extend  the  original  jurisdiction  formerly  possessed  and  exer- 
cised by  the  circuit  courts  to  tibe  district  courts.  This  purpose  is  further  evi-. 
denced  by  the  section  of  the  law,  prescribing  the  jurisdiction  of  district 
courts.^ 

c.  Effeot  upon  jurisdiction  of  district  courts  as  to  matters  in  bankruptcy.— 

The  effect  of  the  above  quoted  provisions  of  the  judicial  code  is  to  confer 
upon  district  courts  the  jurisdiction  formerly  possessed  by  circuit  courts  under 
subsection  a  of  section  23.  As  a  result,  district  courts  have  jurisdiction  of 
all  controversies  at  law  and  in  equity,  as  distinct  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  claimants,  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the 
same  extent  only,  as  though  bankruptcy  proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  bankrupts  and  such  adverse  claimants. 
Subsection  a  relates  only  to  controversies  between  trustees  and  adverse  claim- 
ants, relative  to  property  acquired  or  claimed  by  the  trustees.^*  Notwithstand- 
ing the  transfer  of  the  3urisdiction  of  the  ciixjuit  courts  to  the  district  courts, 
the  distinctian  between  controversies  arising  between  trustees  and  adverse 
claimants  and  proceedings  in  bankruptcy  is  to  be  retained;  in  the  former 
cases  the  jurisdiction  of  the  district  courts  as  to  such  controversies  remains 
unaffected  by  the  proceedintgs  in  bankruptcy,  while  in  the  latter  caae  the 
jurisdiction  of  district  courts  is  that  of  courts  of  bankruptcy  under  the  bank- 
ruptcy act.*^    Suits  at  law  or  in  equity  between  a  trustee  and  an  adverse  claim- 


11.  Judicial  Code,  §  290. 

IS.  Judicial  Code,  §  201. 

18.  Judicial  Code,  §  24. 

li.  Viquesney  v.  Allen  (C.  C  A.,  4th  Cir.>, 
12  Am.  B.  R.  402,  131  Fed.  21,  in  which  it 
was  held  that  a  circuit  court  could  not  enter- 
tain a  bin  in  e^uityj  in  aid  of  bankruptcy 
proceedinga  against  aan  allied  fraudulent 
grantor,  to  set  aside  a  conveyance  and  for  the 
^poindnent  of  a  receiver ;  Groodier  v. 
Barnes  (C.  C,  N.  Y.),  2  Am.  B.  R.  328,  94 
Fed.  798.  As  to  distinction  between  "pro- 
ceedings in  bankruptcy"  and  "controversies 
at  law  and  in  equity,"  see  In  re  Knopf  (D.C., 
S.  Car.),  16  Am.  B.  R.  432,  44^2,  144  Fed.  245; 
Chattanooga  Nat.  Bank  t.  Rome  Iron  Works 
(C.  C,  Ga.),  3  Am,  B.  R,  582,  99  Fed.  82. 
holding  that  the  circuit  court  had  jurisdic- 
tion in  a  suit  against  a  trustee  to  determine 
the  validity  of  a  pledge  given  by  the  'baiik- 
rupt  where  the  pledgee,  the  plaintiff,  resides 


in  one  State  and  the  bankrupt  resided  in 
another. 

15.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  008,  124  Fed.  82. 

Diatinetiea  between  proceedinga  in  bank- 
ruptcy and  oontroTersiea  at  law  and  in 
equity. —  In  the  case  of  Bardea  v.  Hawarden 
Bank,  17»  U.  S.  d24,  531,  4  Am.  B.  R.  163, 
44  L.  £d.  1176,  the  purpose  and  intent  of 
subseotion  (a)  of  section  23,  was  under  con- 
sideration. Mr.  Justice  Gray  speaking  for 
the  court  said :  ''  The  first  clause  provides 
that  '  The  United  States  Circuit  Court  shall 
have  jurisdiction  of  aU  controversies  at  law 
and  in  equity  as  distinguished  from  proceed- 
ings in  bankruptcy/  (thie  clearly  recognizes 
the  essential  difference  between  proceSiings 
in  bankruptcy  on  ihe  one  hand  and  suits  at 
law  or  in  equity  on  the  other).  'Between 
trustees  as  such  and  adverse  claimants  con- 
cerning the  property  acquired  or    claimed  by 
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ant,  which  might  have  been  prosecuted  between  the  bankrupt  and  such  claimant 
had  bankruptcy  not  intervened,  are  within  the  original  jurisdiction  of  district 
courts,  subject  to  suet  limitations  and  conditions  as  are  prescribed  by  the 
act.^®  Where  such  a  suit  is  instituted  there  must  be  the  same  requirements 
as  to  diverse  citizenship  and  amount  in  dispute,  as  in  the  case  of  a  similar  suit, 
either  by  or  ag^unst  the  bankrupt,  prior  to  bankruptcy.^''  The  section  of  the 
code  which  confers  original  jurisdiction  upon  district  courts  provides  that 
such  courts  shall  have  jurisdiction  "  of  all  matters  and  proceedings  in  bank- 
ruptcy." The  distinction  thus  seems  to  be  made  between  suits  at  law  or  in 
equity  between  citizens  of  different  States,  and  such  controversies  as  may  arise 
in  bankruptcy.^®  If  the  suit  is  one  which  may  be  brought  by  the  trustee  imder 
subsection  b,  there  of  course  is  no  limitation  as  to  diversity  of  citizenship  or 
amount  in  dispute.  If  the  suit  is  other  than  one  falling  within  subsection  b, 
•the  requirements  as  to  diversity  of  citizenship  and  amount  in  controversy  must 
be  complied  with ;  that  is  therei  must  be  diverse  citizenship  as  between  the  bank- 
rupt and  the  opposing  party,  and  the  requisite  amount  must  be  involved,  or 
the  cause  of  action  must  arise  under  the  constitution  and  laws  of  the  United 
States.^*    In  respect  to  such  suits  the  trustee  may  be  either  plaintiff  or  defend- 


the  trustees/  reatricting  jurisdiction,  how- 
ever, by  the  further  words  *  in  the  same 
manner  and  to  the  cmme  extenit  only  as 
though  bankruptcy  proceedings  had  not  been 
instituted  and  such  controversies  had  been 
between  the  bankrupt  and  such  adverse 
claimant/  This  clause,  while  relating  to  the 
circuit  counts  only  and  not  to  the  district 
courts  of  the  United  States,  indicates  the 
intention  of  Congress,  that  liie  ascertainment 
as  between  the  trustees  in  bankuptcy  and  a 
stranger  to  the  bankruptcy  proceedings,  of 
the  question  whether  certain  property 
claimed  'by  the  trustees,  does  or  does  not 
form  part  of  the  •  estate  to  be  administered 
in  bankruptcy,  shall  not  be  brought  within 
the  jurisdiction  of  the  national  courts  solely 
because  the  rights  of  the  bankrupt  and  of  the 
creditors  have  been  transferred  to  the  trustee 
in  bankruptcy/' 

16.  Judicial  Code,   {   24. 

17.  Bush  V.  Elliott,  202  U.  S.  477,  15  Am. 
B.  R.  656,  50  L.  Ed.  1,114;  Hatch  v.  Curtin 
(D.  C,  Mass.),  16  Am.  B.  R.  &29,  14«  Fed. 
200,  holding  that  where  a  circuit  court  had 
no  jurisdiction  of  a  suit  by  an  adverse  claim- 
ant against  a  bankrupt  it  would  not  have 
jurisdiction  in  a  suit  against  the  trustees. 

Jurisdiction  as  to  suits  at  law  or  in  equity. 
—  The  district  courts  have  original  juris- 
diction as  follows:  First.  ''Of  all  suits  of 
a  civil  nature  at  common  law  or  in  equity, 
brought  by  the  United  States  or  by  any 
ojBScer  thereof  authorized'  by  law  to  sue,  or 
between  citizens  of  the  same  state  claiming 
lands  under  grants  from  different  states;  or 
where  the  matter  in  controversy  exceeds,  ex- 
clusive of  interest  and  costs  the  sum  or  value 
of  $3,000  and  (a)  arises  under  the  constitu- 
tion or  laws  of  the  United  States  or  treaties 
made  or  which  shall  be  made  under  their 
authority,  or  (b),  is  between  citizens  pf  dif- 
ferent states,  or  (c),  is  between  citizens  of  a 


state  and  foreign  states,  citizens  or  sub- 
jects. No  district  court  shall  have  cog- 
nizance of  any  suit  (except  upon  foreign  'bills 
of  exchange)  to  recover  upon  any  promissory 
note  or  other  chose  in  action,  in  favor  of  any 
assignee  or  of  any  subsequent  holder,  if  su<ui 
instrument  be  paya;ble  to  bearer  and  be  not 
made  by  any  corporation,  unless  such  suit 
mighj^  have  been  prosecuted  in  such  court  to 
recover  upon  said  note  or  other  chose  in  ac- 
tion if  no  assignment  had  been  made;  pro- 
vided, however,  that  the  foregoing  provisions 
as  to  the  sum  or  value  of  the  matter  in  con- 
•troversy  shall  not  be  construed  to  apply  to 
any  of  the  cases  mentioned  in  succeeding 
paragraphs  of  this  section/'  Judicial  Code, 
j  24,  paragraph  I. 

18.  Judicial  Code,  |  24,  paragraph  19. 

19.  Tate  v.  Brinser  (D.  C.,  Pa.),  34  Am. 
B.  R.  660,  226  Fed.  878,  in  which  case  it  was 
held  that  in  a  plenary  «uit  in  equity  by  a 
trustee  in  bankruptcy  of  a  partner  against 
another  memi)er  of  the  Arm,  who  has  not 
been  adjudged  a  bankrupt,  for  an  account- 
ing relating  to  an  equitable  interest  in  prop- 
erty which  had  been  assigned  to  the  defend- 
ant as  coUateral  to  secure  an  indcft>tednes8 
to  the  bankrupt,  the  defendant  must  be  re- 
garded as  an  adverse  claimant,  and  the  suit 
cannot  be  maintained  against  him,  unless 
the  bankrupt  could  have  sustained  it. 

Jurisdiction  in  controversies  at  law  aad  ia 
equity. —  In  the  case  of  Lovell  v.  Newman, 
227  U.  S.  412,  29  Am.  B.  R.  482,  67  L.  Ed. 
577,  the  court  said:  "That  section  23,  fub- 
divisions  (a)  and  (b)  gives  jurisdiction  to 
the  Circuit  Courts  of  the  United  States  of 
controversies  at  law  or  in  equity,  as  dis- 
tinguished from  bankruptcy  proceedings,  be- 
tween the  trustee  and  adverse  claimants  in 
the  same  manner  and  to  the  same  extent  as 
though  bankruptcy  proceedings  had  not  been 
instituted.    It  is  also  provid^  that  suits  by. 
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ant;  while  like  the  adverse  claimant,  he  has  the  option,  if  such  requisites  exist, 
of  proceeding  either  in  the  State  courts  or  in  the  district  courts.^  A  suit 
against  the  trustee  arising  from  a  transaction  not  connected  with  the  bank- 
ruptcy, and  in  respect  to  which  the  suit  could  Iiave  been  brought  against  the 
bankrupt  if  bankruptcy  had  not  intervened,  may  not  be  brought  in  the  district 
court,  unless  diversity  of  citizenship  and  the  other  essentials  to  jurisdiction 
exiat^  The  diversity  of  citizenship  wbicb  gives  jurisdiction  to  the  district 
courts  in  respect  to  such  suits  is  that  of  the  bankrupt  and  not  that  of  the 
trustee.^  If  the  suit  could  have  been  brought  by  the  bankrupt  prior  to  his 
bankruptcy,  because  of  diverse  citizenship  it  may  be  brought  in  that  court 
by  his  trustee,  although  as  between  the  trustee  and  the  defendant  there  is  no 
such  diversity.^  To  sunmiarize  the  effect  of  abolishing  circuit  courts,  it  may 
be  stated  that  as  to  suits,  controversies  and  proceedings  falling  within  the 
jurisdiction  of  district  courts  as  courts  of  bankruptcy,  such  jurisdiction 
remains  unaffected;  as  to  suits  and  controversies  not  falling  properly  within 
the  jurisdiction  conferred  expressly  by  the  bankruptcy  act  the  jurisdiction 
of  such  courts  is  limited  by  the  restrictions  imposed  upon  similar  suits  and 
controversies,  as  between  the  bankrupt  and  adverse  claimants  had  bankruptcy 
proceedings  not  intervened. 

cL  BemoYal  of  sidts  to  district  courts.— A  suit  either  by  or  against  a  trustee 
or  receiver  in  bankruptcy  cannot  be  removed  from  the  State  court  into  the 
district  court,  unless  the  amount  involved  exceeds  $3,000.^  The  procedure 
for  the  removal  of  cases  from  State  to  district  courts  is  prescribed  in  chapter  3 
of  the  judicial  code.  If  a  suit  be  transferred  from  a  State  court  into  the 
district  court  on  the  ground  of  diversity  of  citizenship,  it  is  placed  there 
as  if  it  had  been  originally  commenced  in  that  court  on  the  ground  of  juris- 
diction, and  not  as  if  it  had  been  commenced  there  by  consent  of  the  defendant 


the  trustee  can  only  be  V^uglit  in  courts 
where  the  bankrupt  might  have  brought 
them,  if  proc^dinffs  in  bankruptcy  had  not 
heen  instituted,  unless  by  consent  of  the  pro- 
posed defendant.  Later,  'when  Confess  en- 
larged the  jurisdiction  of  the  District  Court 
hy  the  Act  of  February  5,  1903,  exception 
was  made  in  favor  of  certain  suits  for  the 
recovery  of  property  in  fraud  of  the  Act,  but 
this  did  not  affect  suits  of  the  present  char- 
acter. The  cases  in  this  court  which  have 
considered  this  section  have  determined  that 
it  was  not  intended  to  increase  the  jurisdic- 
tion of  the  United  States  Circuit  Courts  in 
hankmptey  matters,  but  rather  to  limit  it 
to  such  suits  and  controversies  as  are  within 
the  jnriadiption  given  such  courts  by  the  acts 
creating  them;  that  is,  controversies  in  law 
and  in  equity  with  adverse  claimants,  where 
the  amouht  involved  is  in  excess  of  $2,000, 
where  diverse  citizenship  exists  (the  citizen- 
ship test  being,  because  of  the  Bankruptcy 
Act,  that  of  the  bankrupt,  and  not  that  of 
^e  trustee),  or  there  is  a  cause  of  action 
arising  under  the  constitution  or  laws  of  the 
United  States.  Bush  v.  Elliott,  202  U.  S. 
477,^16  Am.  B.  R.  666,  60  L.  Ed.  1114,  26 
Sup.  a.  Rep.  668." 

SO.  Judicial  Code,  (  24. 

%l.  Bennette  t.  'Lewis  (Tex.  Ct.  of  App.)»^ 


34  Am.  B.  R.  714, 176  S.  W.  660,  holding  that 
the  provisions  of  subsection  a  of  §  23,  limit- 
ing the  jurisdiction  of  the  bankruptcy  court 
in  contests  between  third  parties  and  the 
trustee  over  property  rights  to  cases  of  which 
said  court  would  have  had  jurisdiction  if  the 
suit  had  been  brought  against  the  bankrupt, 
deprive  said  court  of  jurisdiction  of  a  suit 
by  an  alleged  owner  of  land  purchase!  for 
the  bankrupt  against  the  trustee  to  test  the 
validity  of  the  contract,  and  a  temporary  in- 
junction may  be  granted  by  the  State  court 
to  restrain  the  trustee  from  entering  upon 
plaintiff's  land  and  cutting  and  removmg 
timber  therefrom  pending  the  determination 
of  the  validity  of  the  contract. 
88.  Judicial  Code,  {  24. 

83.  Bush  V.  Elliott,  202  U.  S.  477,  16  Am. 
B.  R.  666,  60  L.  Ed.  1114,  in  which  it  was 
held  that  the  jurisdiction  of  the  circuit  court 
to  entertain  a  suit  to  recover  money  allesed 
to  be  due  the  bankrupt  at  and  prior  to  nis 
adjudication,  was  not  affected  by  the  fact 
that  one  of  the  trustees  was  a  resident  of  the 
same  State  as  the  bankrupt,  it  appearing 
that  the  bankrupt  was  a  citizen  of  another 
State. 

84.  Judicial  Code,  i  24,  paragraph  1,  and 
i  28. 
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under  this  section;  the  judgment  of  the  Circuit  Court  of  Appeals  reversing 
the  judgment  of  the  district  court  would  therefore  be  final.^ 

m,    JURISDICTION  OF  DISTRICT  COURTS  AS  TO  SXHTS  BT  TRUSTEES. 

a.  In  general.—  Subsection  &  of  §  23  relates  to  the  jurisdiction  of  district 
courts  as  to  suits  by  the  trustee  respecting  the  estate  which  is  being  adminis- 
tered by  him.  It  is  this  subsection  which  has  been  the  cause  of  the  conflict 
which  has  arisen  among  the  authorities  relative  to  suits  for  the  recovery  of 
property  claimed  either  by  the  trustee  or  a  third  party.  As  will  be  seen  here- 
after much  of  the  difficulty  attending  the  interpretation  and  application  of 
this  subsection  has  been  removed  by  the  amendment  of  1903.  Many  of  the 
cases  which  were  in  point  prior  to  the  amendment  are  now  obsolete  and  it  will 
only  be  necessary  to  refer  to  them  when  they  bear  upon  the  jurisdiction  of  the 
district  court  irrespective  of  the  result  of  the  amendment. 

b.  Comparative  legislation.—  The  district  courts  have,  since  the  act  of  1800,^ 
always  had  exclusive  jurisdiction  of  "  proceedings  in  bankruptcy.^'  Under  the 
act  of  1867,  their  jurisdiction,  while  not  exclusive,  also  extended  **  to  the  mar- 
shaling of  .  .  .  assets,''^  and  also  to  "all  suits  at  law  or  in  equity 
brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest,  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against 
an  assignee,  touching  any  property  or  rights  of  the  bankrupt"  ^  The  same 
general  jurisdiction  to  "  cause  the  estate  of  bankrupts  to  be  collected  .  .  .  and 
determine  controversies  in  relation  thereto  "  is  conferred  on  the  district  court 
by  the  present  law.^  But  with  this  difference:  it  is  qualified  by  the  words, 
"  except  as  herein  otherwise  provided.'^  There  being  no  other  grant  of  ordinary 
jurisdiction  to  the  district  court  in  the  statute,  the  subsection  under  discussion 
seems,  and  has  been  authoritatively  held,  a  limitation  on  that  power.*^  Hence, 
the  animated  controversy  over  its  meaning  and  the  necessity  of  amendment. 
The  district  court  is  charged  with  the  administration  of  the  law ;  yet,  as  the  law 
was  before  the  amendments,  it  was  often  impotent  and  usually  forced  to  order 
its  officers  to  resort  to  other  tribunals  for  relief,  and  this  though,  from  its 
position  as  a  bankruptcy 'court,  it  was  naturally  more  convenient  to  litigants 
and  more  conversant  with  the  law. 

c.  Tnrisdiction  prior  to  amendment  of  1903;  case  of  Bardes  v.  Bank. —  Early 

in  the  history  of  the  present  statute  there  was  great  confusion  as  to  proper 
forum  for  suits  by  or  against  the  trustee.  Not  until  January,  19O0,  was 
there  an  authoritative  decision  in  the  leading  case  of  Bardes  v.  Bank.*^  In 
this  case  it  was  held  that  the  district  courts  as  such  had  no  jurisdiction  over  a 
suit  brought  by  the  trustee  to  recover  property  from  a  stranger  to  the  bank- 
ruptcy proceedings,  unless  by  the  latter's  consent.**  The  court  said:  *'Con- 
gress,  by  the  second  clause  of  §  23  of  the  present  bankruptcy  act,  appears  to 
this  court  to  have  clearly  manifested  its  intention  that  controversies,   not 

85.  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  80.  Bardes  v.  Bank,  178  U.  S.  624,  4  Am. 

526,  11  Am.  B.  R.  663,  48  L.  Ed.  287.  B.  R.  163,  44  L.  Ed.  1175. 

26.  Note  also  Act  of  February  3,  1801.  31.  178  U.  S.  524,  4  Am,  B.  R.  163,  44  L. 

27.  Act  of  1867,  $  1,  R.  S.,  §  4972.    Con-  Ed.  1,175. 

suit  Cook  V.  Whipple,  55  N.  Y.  160;  Kelly  32.  The  converse  was  of  course  true  where 

V.  Smith,  Fed.  Cas.  7,675.  the   adverse   party   had    consented;    for    in- 

28.  Act  of  1867,  §  2,  R.  S.,  §  4,979;  Main  stance,  in  the  cases  of  In  re  Durham  (D.  C, 
V.  Glen,  Fed.  Cas.  8,973;  In  re  Sabin,  Fed.  Md.),  8  Am.  B.  R.  116,  114  Fed.  750;  PlulipB 
Cas.  12,195,  V.  Turner  (C.  C.  A.,  5th  Cir.),  8  Am.  B.  R. 

29.  Bankr.  Act,  §  2(7).  171,  114  Fed.  726. 
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strictly  or  properly  part  of  the  proceedings  in  bankruptcy,  but  independent 
suits  brought  by  the  trustee  in  bankruptcy  to  assert  a  title  to  money  or  prop- 
erty as  assets  of  the  bankrupt  against  the  strangers  to  those  proceedings,  should 
not  come  within  the  jurisdiction  of  the  district  courts  of  the  United  States, 
unless  by  consent  of  the  proposed  defendant"  On  the  same  day  this  decision 
was  rendered  other  cases  declaring  the  same  doctrine  but  on  different  facts 
were  also  announced.^  Later,  in  Wall  v.  Cox,  the  doctrine  was  reaffirmed.^ 
Subsequently  the  broad  principle  was  somewhat  modified,  when  applied  to 
other  facts.  But,  prior  to  the  amendments  of  1903,  the  law  remained  that, 
provided  always  the  holding  of  the  proposed  defendants  was  adverse,  such  a 
auit  could  be  brought  only  in  the  State  court,  or  in  the  circuit  court  if  the 
usual  facts  showing  Federal  jurisdiction  appeared.** 

d.  Purpose  of  amendnieBtt  of  190S  and  1910^ — The  direct  results  of  the 
case  of  Bardes.  v.  Bank  was,  as  we  have  seen,  to  deprive  the  district  court  of 
jurisdiction  of  a  suit  brought  by  the  trustee  for  the  recovery  of  property  in 
the  hands  of  an  adverse  claimant.  It  had  an  appreciable  effect  upon  analogous 
provisional  and  summary  remedies.^®  The  amendment  of  1903  added  to 
section  70-e  a  clause  conferring  upon  the  court  of  bankruptcy  jurisdiction  of 
a  suit  to  recover  prx^rty  which  had  been  transferred  in  fraud  of  creditors, 
and  which  any  creditor  might  have  avoided.^  Amendmetits  restoring  con- 
current jurisdiction,  at  least  as  to  suits  to  recover  property,  became  impera- 
tively necessary  and  were  very  generally  demanded.  This  demand  was  met  by 
the  changes  made  in  this  subsection  and  in  §§  60-b,  67-e,  and  70-e  by  the  act 
of  1903.  But  the  amendatory  act  failed  to  include  in  clause  b  of  this  section, 
suits  for  the  recovery  of  property  under  section  70-e.  This  was  evidently  a 
defect.  It  at  once  raised  a  doubt  whether  a  suit  to  recover  property  transferred 
more  than  four  months  before  the  bankruptcy  could  be  instituted  other  than 
in  a  State  court  "*    The  failure  to  include  suits  for  the  recovery  of  property 


88.  Mitchell  v.  McClure,  178  U.  S.  639,  44 
L.  Ed.  11S2,  affg.  s.  c,  91  Fed.  021;  Hicka 
T.  Knost,  178  U.  S.  541,  44  L.  Ed.  1183,  affg. 
2  Am.  B.  R.  153,  94  Fed.  625. 

84.  181  U.  S.  244,  5  Am.  B.  R.  727,  45  L. 
Ed.  845;  s.  c.  below,  4  Am.  B.  R.  059,  101 
Fed.  403. 

35.  Ruling  held  applicable  to  circuit  court. 
Bush  V.  Elliott,  202  U.  S.  477,  15  Am.  B.  R. 
656,  50  L.  Ed.  1.114. 

86.  Compare  In  re  Ward  (D.  C,  Maaa.), 
5  Am.  B.  R.  215,  104  Fed.  985,  and  Mueller 
▼.  Nugent  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R. 
176,  106  Fed.  681;  s.  c,  subsequently  re- 
versed, 184  U.  S.  1,  7  Am.  B.  R.  224,  46  L. 
Ed.  405;  HuD  v.  Storage  House,  166  X.  Y. 
App.  Div.  739,  34  Atn.  B.  R.  375,  192  N.  Y. 
Supp.  363.  And  see  discussion  under  this 
section,  subtitle  '^ Auxiliary  Remedies,"  po§t, 

87.  Bankr.  Act,  |  70-e. 

88.  See  S  70. 

The  failure  to  amend  sub-section  h  of  this 
section  by  the  act  of  1903  so  as  to  include 
within  the  exception  suits  brought  under  | 
70-e  has  been  commented  upon  m  a  number 
of  cases.  Nearly  all  of  these  eases  are  in 
'favor  of  the  propoeition  that  the  failure  to 
include  a  reference  to  |  70-e  leayee  the  juris- 
diction of  the  bankruptcy  court  in  respect  to 
suits   to   set   aside   fraudulent   conveyances 


made  prior  to  the  four  months'  period,  the 
same  as  it  was  before  the  amendatory  act. 
Gregory  v.  Atkinson    (D.  C,  Mo.),  ll   Am, 

B.  R.  495,  127  Fed.  183;  Hull  v.  Burr   (C. 

C.  A.,  5th  Cir.),  18  Am.  B.  R.  541.  153  Fed. 
945;  Skewis  v.  Barthell  (D.  C,  Iowa),  18 
Am.  B.  R.  429,  152  Fed.  634.  Contra:  Hur- 
ley V.  Devlin  (D.  €.,  Kan.),  17  Am.  B,  R. 
793,  149  Fed.  268. 

In  the  case  of  In  re  Hutchinson  k  Wilmoth 
(C.  C.  A.,  6th  Cir.),  l^  Am.  B.  R.  313,  158 
Fed,  74,  the  court  said:  "A  court  of  bank- 
ruptcy has  no  jurisdiction  of  a  suit  at  law  oT 
ill  equity  brought  by  a  trustee  to  recover 
property"  or  collect  debts,  or  to  set  aside 
transfers  of  property  alleged  to  be  fraudu- 
lent, except  by  consent  of  the  defendant.  By 
the  amendment  of  1903,  such  court  was  given 
jurisdiction  of  suits  for  the  recovery  of  prop- 
erty under  §g  60-ib,  67-c  and  70-e/*  "rte 
court  evidently  did  not  intend  by  this  state- 
ment to  hold  that  a  suit  under  g  70-e  could 
be  maintained  in  a  bankruptcy  court  with- 
out the  consent  of  the  defendant. 

The  Supreme  Court  in  the  case  of  Harris 
V.  First  National  Bank  216  U.  S.  382,  23  Am. 
B.  R.  632,  54  L.  Ed.  528,  took  notice  of  the 
fact  that  in  section  23  specifying  the  cases 
wherein  the  Federal  courts  have  jurisdiction, 
section   70-e   is  not  mentioned.     The   court. 
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under  section  70-e  was  obviousily  an  inadvertence.  It  was  at  least  recognized 
as  such  by  Congress  in  enacting  the  amendment  of  1910^  which  included  a 
reference  to  suits  brought  under  section  70-e  and,  as  the  law  now  stands,  suits 
for  the  recovery  of  property  transferred  in  fraud  of  creditors  prior  to  the  four 
months'  period  may  be  brought  jn  district  courts.^  The  method  adopted 
by  the  revisers,  of  adding  the  limiting  words  to  the  subsection  under  dis- 
cussion, makes  its  phrasing  somewhat  awkward.  There  can,  however,  be 
no  doubt  about  their  intontion  or  the  intention  of  Congress,  and  little  less 
doubt  as  to  the  ultimate  construction  put  on  the  new  words  by  the  courts.  The 
amendment  to  this  section  has  not  affected  the  jurisdiction  of  a  district  court 
to  re-examine  a  transfer  to  an  attorney  in  contemplation  of  the  filing  of  a 
petition  against  a  bankrupt^  as  conferred  by  §  60-d.^ 

e.  TuriBdiction  as  to  bankruptoy  prooeedings.-—- We  have  already  considered 
under  §  2,  a^te,  the  jurisdiction  of  a  district  court  as  a  court  of  bankruptcy 
in  proceedings  generally  pertaining  to  bankruptcy.  What  it  may  do  and  what  it 
may  not  do  in  respect  to  the  person  and  property  of  the  bankrupt  subject  to  its 
jurisdiction  has  been  considered  in  a  variety  of  phases  under  that  section.  If  a 
proceeding  pertains  to  a  matter  of  administration,  not  affecting  the  title  to  the 
bankrupt  estate,  the  jurisdiction  of  the  bankruptcy  court  is  exclusive  and  it  may 
not  surrender  such  jurisdiction  to  any  other  court.*^  After  the  bankruptcy 
petition  has  been  filed,  the  property  of  the  bankrupt,  not  in  the  possession  of 
adverse  claimants,  is  in  the  legal  custody  and  under  the  exclusive  control  of 


however,  did  not  deem  it  necessary  in  that 
case  to  determine  whether  an  action  for  the 
recovery  of  property  transferred  prior  to  the 
four  months^  period  could  be  brought  in  the 
bankruptcy  court  without  the  consent  <rf  the 
defendant.  The  great  weight  of  authority 
was  doubtless  in  favor  of  the  proposition 
tiiat  the  failure  to  include  a  reference  to 
section  70-e  deprived  the  court  of  jurisdic- 
tion in  actions  brought  therein.  S^eppard 
V.  Lincoln  (D.  C,  N.  Y.),  25  Am.  B.  R.  804, 
184  Fed.  182;  Palmer  v.  Roginsky  (D.  C., 
N.  Y.),  23  Am.  B.  R.  358,  175  Fed.  883. 

In  the  case  of  Wood  v.  Wilbert's  Sons 
Shingle  &,  Lumber  Co.  (U.  S.  Sup.  Ct.),  226 
U.  S.  384,  29  Am.  B.  R.  220,  57  L.  £d.  264, 
which  arose  prior  to  the  amendment  of  1910, 
the  Supreme  Court  sustained  the  doctrine  de- 
clared m  the  case  of  Hull  v.  Burr  (C.  C.  A., 
5th  Cir.),  18  Am.  B.  R.  541,  153  Fed.  945, 
83  C.  C.  A.  61,  and  held  that  notwithstand- 
ing the  amendment  of  1903,  the  consent  of 
the  proposed  defendant  was  required  in  order 
to  confer  jurisdiction  upon  the  District 
Court  of  an  action  by  the  trustee  to  set 
aside  a  conveyance  of  lands  by  bankrupt, 
which  conveyance  was  neither  a  preference 
nor  made  within  the  four  months'  period,  so 
as  to  come  within  the  terms  of  section  60b  or 
section  67-e. 

39.  The  act  of  1903  as  introduced  and 
passed  by  the  House  of  Representatives,  con- 
tained the  words:  '^And  section  70,  sub- 
section e,"  which  were  inserted  in  the  amend- 
ment of  1910.  The  Senate  Judiciary  com- 
mittee, for  some  reason  which  does  not  ap- 


pear, struck  these  words  out  of  section  23-b 
out  failed  to  strike  out  the  corresponding 
clause  conferring  jurisdiction  which  the 
House  bill  had  added  to  section  70-e.  See 
Newcomb  v.  Biwer  (D.  C,  So.  Dak.),  29 
Am.  B.  R.  15,  199  Fed.  529. 

The  amendment  of  1910  to  section  23-b, 
a  trustee  in  bankrupt^,  appointed  by  the 
district  court  of  the  state  in  which  both 
he  and  the  bankrupt  reside,  may,  without 
the  consent  of  the  proposed  defendant,  main- 
tain a  suit  to  avoid  a  fraudulent  transfer 
under  section  70-e  in  the  bankruptcy  court 
of  another  State  wherein  the  defendant  r^ 
sides.  Parker  v.  Sherman  (D.  C,,  Vt.),  28 
Am.  B.  R.  379,  195  Fed.  648. 

40.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  52  L.  Ed.  1046. 

41.  Matter  of  Sage  (D.  C.,  Mo.),  35  Am. 
B.  R.  436,  224  Fed.  525. 

When  jurisdiction  ezdosive. —  The  juris- 
diction of  the  bankruptcy  court  in  all  "  pro- 
ceedings in  bankruptcy"  is  exclusive  of  all 
other  courts;  and,  as  such  proceedings  in- 
clude all  matters  of  administration,  a  suit 
by  the  surety  of  bankrupt,  a  United  States 
contractor,  against  his  trustee  in  the  Circuit 
Court,  the  purpose  of  which  is  to  control  the 
distribution  of  a  fund  in  the  trustee's  poeses- 
sion,  which  admittedly  belongs  to  the  bank- 
rupt's estate,  and  to  determine  to  what  ex- 
tent and  in  what  order  the  several  creditors 
shaU  participate  therein,  cannot  be  main- 
tained. United  States  Fidelity  &  Guaranty* 
Co.  V.  Bray,  226  U.  S.  206,  2ft  Am.  B.  R.  202, 
56  L.  Ed.  1055. 
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the  court  of  bankruptcy,  and  no  other  court  may  by  order  or  decree  deprive 
sach  court  of  its  control  over  the  administration  of  the  bankrupt's  estate.^ 


IV.    JUBISBICnON  AS  TO  PLSMAS7  SUITE;  ADVXHSE  CLAIMANTS. 

a.  Suits  in  reipect  to  bankrupt  estate. —  Section  23-b  requires  suits  by  the 
trustee  in  the  administration  of  the  bankrupt  estate  to  be  brought  in  those 
courts  where  they  would  have  been  brought  if  proceedings  in  bankruptcy  had 
not  been  instituted.  The  suits  here  referred  to  are  plenary  suits  to  recover 
assets  or  enforce  rights  belonging  to  the  estate,  against  persons  who  claim 
adversely  to  the  bankrupt  in  respect  to  such  assets  or  rights.  Bankruptcy 
courts  have  no  jurisdiction  to  entertain  such  suits  "  unless  by  consent  of  the 
proposed  defendant"  or  "except  suits  for  the  recovery  of  property  under 
section  60,  subdivision  6,  and  section  67,  subdivision  c,  and  section  70,  sub- 
division e/'  Bankruptcy  courts  have  jurisdiction  of  suits  for  the  recovery 
of  property  under  the  sections  referred  to,  without  the  consent  of  the  pro- 
posed defendants.    ' 

b.  Plenary  suits  by  trustees. — Subsection  b  requires  suits  by  the  trustee  to 
be  "  brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is 
being  administered  by  such  trustee,  might  have  brought  or  prosecuted  them, 
if  proceedings  in  bankruptcy  had  not  been  instituted."  The  district  court  in 
the  exercise  of  its  jurisdiction  as  the  successor  of  the  circuit  court  may,  under 
this  provision,  entertain  jurisdiction  of  a  plenary  suit  by  a  trustee  against  an 
adverse  claimant  to  recover  a  debt  due  the  estate,  if  the  bankrupt  might  have 
proceeded  in  such  court  if  bankruptcy  had  not  intervened.^  A  suit  for  the 
recovery  of  a  debt  does  not  fall  withiu  the  exceptions  contained  in  this  sub- 
section, and  if  it  could  not  have  been  brought  by  the  bankrupt  prior  to  bank- 
ruptcy in  a  district  \50urt,  it  may  not  be  brought  therein  by  his  trustee.  Thus 
it  will  be  necessary  to  show  diversity  of  citizenship,  the  requisite  amount  in 
controversy  and  the  other  jurisdictional  essentials,  to  establidi  the  jurisdiction 
of  the  court.**  In  the  absence  of  such,  jurisdictional  essentials  the  consent  of 
the  defendant  to  the  exercise  of  jurisdiction  will  not  be  effectual.** 

c.  Advene  claiimmts. — (l)  In  general. — The  term  "  adverse  claimants" 
IS  only  used  in  subsection  a  of  this  section,  which  determines  the  jurisdiction 
of  circuit  courts  as  to  controversies  between  trustees  and  adverse  claimants. 


4S.  Lazarus  v.  Prentice,  234  U.  S.  263,  32 
Am.  B.  R.  569,  58  L.  Ed.  1306;  Acme  Har- 
vester Co.  V.  Beekman,  222  U.  S.  300,  27  Am. 
B.  R.  262,  66  L.  Ed.  206;  State  Bank  ▼. 
Cox  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  32, 
143  Fed.  91. 

The  jurisdiction  of  s  court  of  bankruptcy 
attaches  from  the  time  of  the  filing  of  the 
petition  in  bankruptcy,  and  the  effect  of  the 
filing  of  the  petition  is  to  place  all  of  the 
property  of  the  bankrupt,  not  in  the  posses- 
sion of  adverse  clainrants,  in  the  legal  cus- 
tody and  under  the  exclusive  control  of  the 
court  of  bankruptcy.  After  the  petition  has 
been  filed  no  other  court  can  make  an  order, 
or  decree,  which  will  deprive  the  court  of 
bankruptcy  of  its  exclusive  control  over  the 
administration  of   the  bankrupt's  property. 


Matter  of  Sage  (D.  C,  Mo.V,  35  Am.  B.  R. 
436,  224  Fed.  625. 

43.  Bush  V.  Elliott,  202  U.  S.  477,  16  Am. 
B.  R.  656,  60  L.  Ed.  1114;  Lovell  v.  New- 
man, 227  U.  S.  412,  29  Am.  B.  R.  482,  67 
I*.  Ed.  677.  The  iurisdiction  of  a  plenary 
suit  to  recover  a  debt  due  to  the  bankrupt 
estate  is  unaffected  by  the  amendments  of 
1903  and  1910,  Harris  v.  First  Nat.  Bank, 
216  U.  S.  382,  23  Am.  B.  R.  632,  54  L.  Ed. 
628;  De  Friece  v.  Bryant  (D.  C,  Ky.),  37 
Am.  B.  R.  275,  232  Fed.  233. 

44.  Ite  FViece  v.  Bryant  (D.  C,  Ky.),  37 
Am.  B.  R.  275,  232  Fed.  233. 

45.  Lovell  V.  Newman,  227  U.  S.  412,  426, 
29  Am.  B.  R.  482,  67  L.  Ed.  577;  De  Friece 
V.  Bryant  (D.  C.,  Ky.),  37  Am.  B.  R.  275, 
232  Fed.  233. 
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The  term  has  become  of  general  use,  however,  ivt  respeet  to  all  controversies 
in  bankruptcy  as  to  estates  which  are  being  administered  in  bankruptcy. 
It  will  be  important  to  ascertain  whether  or  not  a  person  to  be  proceeded 
against  is  an  "  adverse  claimant "  in  determining  whether  a  bankruptcy 
court  has  jurisdiction  of  the  claim  which  is  the  subject  of  the  proceeding. 
If  a  bankrupt  shall  have  given  a  prefer^ice  within  the  meaning  of  §  ^0 
the  person  receiving  it  is  an  adverse  claimant;  so  also  if  the  bankrupt 
shall  have  fraudulently  transferred  any  of  his  property  or  shall  have  created 
an  incumbrance  thereon  in  fraud  of  his  creditors,  the  transferee  or  incum- 
brancer is  an  adverse  claimant.  This  follows  as  a  natural  effect  of  the  amend- 
ment of  subdivision  b  of  this  section.  'Suits  for  the  recovery  of  prt^rty 
so  preferentially  disposed  of  or  fraudulently  transferred  ttre  widiin  the 
jurisdiction  of  district  courts.  The  question  as  to  whether  a  person  is  an 
adverse  claimant  also  becomes  important  in  determining  the  jurisdiotion 
of  the  court  to  proceed  summarily  against  him.  If  the  person  proceeded 
against  is  in  any  sense  an  adverse  claimant  he  is  ^atitled  to  have  the  validity 
of  his  claim  determined  by  the  court  in  a  plenary  suit  brought  for  that 
purpose.*^ 

(2)  Who  are  adverse  claimants^ — (I)  In  generoL — It  is  impossible 
to  declare  a  general  rule  which  will  determine  in  every  case  whether  a  person 
claiming  a  right  or  interest  as  against  the  trustee  is  an  adverse  claimant. 
It  is  not  essential  that  the  person  should  claim  to  be  the  absolute  owner  of 
property  in  his  possession  to  constitute  him  an  adverse  claimant.  For 
instance,  where  a  bankrupt  within  the  four  months'  period  deposited  with 
sureties  on  a  bail  bond  given  by  him  upon  his  arrest  in  a  civil  action  for 
deceit  a  sum  of  money  as  security  against  li^Cbility  on  a  bond,  it  was  held 
that   the   sureties   were   adverse   claimants.*^      Oases   construing   the  mean- 


46.  Right  to  detennination  by  plenary  suit. 

—  In  the  case  of  In  re  Rathman  (C.  C.  A., 
8th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  913,  the 
court  said*:  "The  question  in  this  case  is 
whether  the  controversies  between  the  con- 
testants are  controversies  at  law  and  in 
equity,  between  the  trustee  and  an  adverse 
claimant,  as  distinguished  from  contro- 
versies arising  in  proceedings  in  bankruptcy 
within  the  meaning  of  §  23  of  the  Bank- 
ruptcy Law.  If  they  are  the  former,  the 
bankruptcy  court  may  not  and  if  they  are 
the  latter,  it  may  adjudicate  them  sum- 
marily, without  subpoena,  summons,  plead- 
ings and  evidence,  according  to  the  prin- 
ciples, rules  and  practice  in  actions  at  law 
and  in  equity." 

47.  In  re  Horgan  (C.  C.  A.,  Ist  Cir.),  19 
Am.  B.  R.  857,  158  Fed.  774;  In  re  Horgan 
(C.  C.  A.,  Ist  Cir.),  21  Am.  B.  R.  31,  164 
Fed.  415. 

Sureties  on  bail  bond  as  adverse  claimants. 

—  In  the  case  of  Jacquith  v.  Rowley,  188 
U.  S.  620,  9  Am.  B.  R.  525,  2»  Sup.  Ct.  369, 
47  L.  Ed.  620,  the  Supreme  Court  held  that 
a  surety  in  whose  hands  money  was  deposited 
to  indemnify  him  for  his  li«bility  on  a  bail 
bond  was  an  adverse  claimant  within  the 
meaning  of  section  23.  Mr.  Justice  Peckam 
speaking  for  the  court  said:  "The  proceed- 
ing was  a  summary  application  to  the  court 
in  bankruptcy,  to  grant  an  order  in  a  matter, 
the  result  of  the  granting  of  which  would  be 


to  immediately  take  from  the  surety  moneys 
which  had  been  deposited  with  him  before 
the  commencement  of  the  proceedings  in 
bankruptcy,  and  thus  compel  him  to  come 
into  the  bankruptcy  court  for  the  Utigation 
of  questions  as  to  his  right  to  retain  the 
money  claimed  by  him.  .  .  .  The  eur^t^ 
into  whose  hands  the  monev  was  deposited 
to  indenmify  him  for  his  liability  on  the 
bail  bond  was  an  adverse .  claimant  within 
the  meaning  of  that  section  of  the  act,  and 
could  not  be  proceeded  against  in  the  bank- 
ruptcy court,  unless  .by  his  consent  as  pi-o- 
vided  for  therein.  It  ^  not  necessary  in 
order  to  be  an  adverse  claimant  that  the 
surety  should  «laim  to  be  the  a'bsolute 
owner  of  the  property  in  his  possession.  It 
is  sufficient  if,  as  in  the  present  case,  the 
money  was  deposited  with  him  to  indemnify 
him  for  his  liability  upon  the  bail  bond  and 
that  liability  had  not  been  determined  and 
satisfied.  If  the  trustee  desires  to  test  the 
miestion  of  the  right  of  the  surety  to  retain 
tne  money,  he  must  do  so  in  accordance  with 
the  provisions  of  the  section  of  the  bank- 
ruptcy law  above  referred  to.  .  .  .  The 
surety  claims  the  right  to  hold  the  money  aa 
against  everybody  until  his  liability  on  the 
bail  bond  is  satisfied,  and  that  claim  is  ad- 
verse to  any  claim  that  the  trustee  may  make 
upon  him  for  the  money  which  is  to  in- 
demnify him-  as  stated." 


§  23-b.] 
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foot- 


ing of   the   words    "adverse  claimant"   will    also   be   found    in   the 
note.'*® 

(II)  Possession  of  property  controlling  element. —  The  possession  of  the 
property  by  the  person  daiming  it  is  a  controlling  element  in  determining 
the  adverse  character  of  his  claim.*®  If  the  possession  antedates  the  bank- 
ruptcy and  is  under  a  substantial  claim  of  right  asserted  by  the  holder,  the 
claimant  is  entitled  to  a  determination  of  his  claim  in  a  plenary  suit*^  Where 
the  property,  or  the  proceeds  thereof,  sought  to  be  recovered  by  the  trustee 
were  in  the  possession  or  under  the  control  of  a  person  prior  to  hankruptcy 
under  some  claim  of  title,  his  claim  thereto  is  advers^.^*     The  converse  of 


48.  In  re  Wankeflha  Water  Co.  (D.  C, 
Wis.),  8  Am.  B.  R,  715,  116  Fed.  1,009;  In 
re  "Macon  Saah  &  Door  Co.  (D.  C,  Ga.),  7 
Am.  B.  R.  66,  112  Fed.  323,  revd.  as  Carling 
V.  Seymour  Lnml>er  Co.  (C.  C.  A.,  6th  Cir.), 
8  Am.  B.  R.  20,  113  Fed.  488;  In  re  Yonng 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  14,  111 
Fed.  158;  In  re  Green  (D.  C,  Pa.),  6  Am. 
B.  R.  270,  108  Fed.  616;  Blnmberg  v.  Byran 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  20,  107 
Fed.  673;  In  re  Silberhom  (D.  C,  111.),  6 
Am.  B.  R.  668,  106  Fed.  800;  In  re  Shein- 
Uum  ^D.  C,  N.  Y.),  5  Am.  B.  R.  187,  107 
Fed.  247;  McFarlan  Carriage  Co.  v.  Solanas 
(C.  a  A.,  6th  Cir.),  6  Am.  B.  R.  442,  106 
Fed.  145;  In  re  Adama  (D.  C,  R.  I.),  12 
Am.  B.  R.  367,  130  Fed.  788;  In  n  Waterloo 
Organ  Co.  (D.  C,  N.  Y.),  9  Am.  B.  R.  427, 
118  Fed.  904;  In  re  Howard  (D.  C,  N.  Y.), 
10  Am.  B.  R.  601,  123  Fed.  991;  In  re  Flynn 
4  Co.  (D.  C,  N.  Car.),  11  Am.  B.  R.  818,  126 
Fed.  492. 

40.  In  re  Rathman  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913;  Shea  v. 
Lewis  (C.  C.  A.,  8th  Cir.),  30  Am.  B  R. 
436,  206  Fed.  877 ;  Chicago  TiUe  &  Tkust  Co. 
V.  National  Storage  Co.  (111.  Sup.  Ct.),  260 
m.  485,  31  Am.  B.  R.  310,  103  N.  B.  227 ; 
Tube  City  Mining  ft  Milling  Co.  v.  Otterson 
(Ariz.  Sup.  Ct.),  16  Ariz.  306,  36  Am.  B.  R. 
500,  146  Pac  203;  Dreyer  y.  Perkina  (C.  C. 
A.,  5Ui  ar.),  33  Am.  B.  R.  232,  217  Fed. 
889. 

Possesaion  to  control. —  The  jurisdiction 
of  the  Bankrupt!^  Court  to  determine  in  a 
summary  proceeding  adverse  claims,  created 
before  ihie  filing  of  the  bankruptcy  petition, 
to  liens  upon  and  titlea  to  property  claimed 
by  the  trustee  as  that  of  the  bankrupt,  is 
conditioned  and  limited  'by  its  actual  posses- 
sioQ  thereof,  the  test  of  summary  jurisoiction 
being  that  the  Bankruptcy  Court,  through  its 
officers,  has  taken  poaeesaion  of  the  res  as  the 
property  of  the  bankrupt;  and  where  one 
holds  substantial  claims,  antedating  bank- 
niptcv,  a  plenary  suit  must  be  brought  by 
the  trustee  either  in  law  or  in  equity,  in 
which  the  adverse  title  can  be  tried  and  ad* 
jadicated.  Shea  v.  Lewis  (C.  C.  A.,  8th 
Cir.),  30  Am.  B.  R.  486,  206  Fed  877. 

50.  Babbitt  v.  Dutcher,  216  U.  S.  102,  28 
Am.  B.  R.  619,  64  L.  Ed.  402;  Matter  of 
(Goldstein  k  Moseson  (C.  C.  A.,  7th  Cir.), 
32  Am.  B.  R.  802,  216  Fed.  889. 


Possession  under  land  contract. —  A  bank- 
ruptcy court  has  no  jurisdiction  to  sum- 
marily adjudicate  the  rights  of  the  trustee 
and  an  adverse  claimant  to  lands  in  posses- 
sion of  the  latter  under  an  agreement  for 
a  oonTeyanoe.  Dreyer  v.  Perkins  (C.  C.  A., 
6tfa  Cir.),  33  Am.  B.  R.  232,  217  Fed.  880. 

Title  under  tax  certificate. —  One  claiming 
title  and  legal  right  to  possession  of  lana 
under  a  certificate  of  purchase  from  the 
State,  is  entitled  to  have  a  controversy  with 
the  trustee  in  bankruptcy  as  to  the  claim  de- 
termined by  a  plenary  suit  as  distinguished 
from  a  summary  proceeding.  ( See  Am.  B.  R. 
IMgest,  S  648.)  Peters  v.  Bowers  (Cblo.  Sup. 
Ct.),  37  Am.  B.  R.  486,  168  Pac.  1101. 

51.  Matter  of  Andre  (C.  C.  A.,  2d  Cir.), 
18  Am.  B.  It  132,  14*6  Fed.  736;  In  re  Squier 
(D.  C.  N.  Y.),  21  Am.  B.  R.  346,  165  Fed. 
616 ;  In  re  Bigcahaba  Coal  Co.  ( D.  C,  Ala..) , 
26  Am.  B.  R.  910,  190  Fed.  900.  In  the  case 
of  In  re  Mound  Mines  Co.  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  242,  173  Fed.  882,  97 
C.  0.  A.  394,  the  court  said:  "The  law  is 
now  settled  that  the  interest  of  a  third  party 
in  property  claimed  to  belong  to  the  bankrupt 
estate,  which,  at  the  time  of  the  institution 
of  the  proceedings  in  bankruptcy,  is  in  pos- 
session of  such  third  person  claiming  an  in- 
terest therein  can  only  be  determine  by  an 
original  suit  brought  for  that  purpose." 

A  mortgagee  in  possession  of  chattels,  at 
the  time  of  adjudication,  under  a  chattel 
mortgage,  may  not  'be  summarily  ordered  to 
surrender  the  chattels  to  a  trustee  in  bank- 
ruptcy of  the  mortgagor  upon  the  allegation 
of  the  trustee  that  the  mortgagee's  interest 
is  merely  colorable.  In,  re  Tart)ox  (D.  C, 
Mass.),  26  Am.  B.  R.  432,  186  Fed.  985. 

The  decisions  of  the  Supreme  Court  justify 
the  assertion  of  the  rule  that  a  court  of 
bankruptcy  may  not  summarily  determine 
the  merits  of  issues  presented  as  to  property 
which  is  in  the  possession  of  a  claimant  and 
in  respect  of  which  the  claimant  has  an 
actual,  substantial,  bona  fide  claim.  In  re 
Rathman  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
246,  183  Fed.  913,  citing  Harris  v.  First 
National  Bank,  216  U.  8.  382,  23  Am.  B.  R. 
682,  54  L.  Ed.  528;  Babbitt  v.  Dutcher,  216 
U.  S.  102,  23  Am.  B.  R.  519,  54  L.  Ed.  402; 
Iliscock  v.  Varick  Bank  of  New  York,  206 
U.  S.  28,  18  Am.  B.  R.  1,  51  L.  Ed.  945; 
Frank  v.  Vollkommer,  205  U.  S.  621,  17  Am. 
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this  proposition  that  property  and  the  proceeds  coming  into  possession  of  a 
party  subsequent  to  the  bankruptcy  does  not  make  such  party  an  adverse  claim- 
ant, is  also  true.^^ 

(III)  Possession  by  lienor. —  If  tbe  property  is  in  the  possession  of  the 
claimant,  his  claim  is  adverse  whether  he  claims  to  hold  an  absolute  title  to 
such  property,  or  only  asserts  a  lien  upon  it.^  For  instance  an  alleged  lien 
agaiiist  a  sum  on  deposit  in  a  bank  is  an  adverse  claim,^  and  when  moneys 
are  paid  to  a  judgment  creditor  under  an  execution  against  the  bankrupt's 
property  levied  prior  to  the  filing  of  the  petition  against  the  bankrupt,  no 
injunction,  process  or  notice  having  issued  from  a  bankruptcy  court  against 
such  creditor  or  the  sheriff,  such  creditor  is  an  adverse  claimant.** 

(IV)  Possession  by  third  person  in  behalf  of  bankrupt. — ^Where  a  bank- 
rupt, after  the  filing  of  the  bankruptcy  petition,  sells  and  delivers  to  a  third 


B.  R.  806,  61  L.  Ed.  911;  Bush  v.  Elliott, 
202  U.  S.  477,  16  Am.  B.  R.  656,  50  L.  Ed. 
1114;  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  7  Am.  B;  R.  421,  46  I*  Ed.  413; 
Jacquith  ▼.  Rowley,  188  U.  S.  620,  9  Am. 
B.  R.  526,  23  Sup.  Ct.  36©,  47  L.  Ed.  620; 
Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  4 
Am.  B.  R.  163,  44  L.  Ed.  1175;  Haffenberg  v. 
Chicago  Title  &  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  27  Am.  B.  R.  708,  192  Fed.  874. 

58.  Test  of  jurisdiction  to  proceed  in  a 
summary  manner. —  The  test  of  jurisdiction 
to  proceed  in  a  summary  way,  or  by  sum- 
mary proceedings,  to  determine  controver- 
sies in  regard  to  real  or  personal  property, 
ia.  possession  of  such  property  in  or  ^y  the 
bankrupt  at  the  time  of  the  filing  of  the 
petition  and  adjudication,  in  circumstances^ 
which  show  that  the  bankrupt  was  the  true 
owner,  and  that  he  held  as  owner;  and  juris- 
diction to  so  proceed  is  not  defeated  by  a 
claim  of  ownership  made  by  a  third  person, 
asserted  for  the  first  time  after  the  petition 
is  filed,  even  though  the  ground  work  for 
such  a  claim  has  been  prepared  beforehand. 
In  re  Logan  (D.  C,  N.  Y.),  28  Am.  B.  R. 
543,   196  Fed.  678. 

53.  Claim  of  lien  on  property. —  In  the  case 
ot  First  National  Bank  v.  Title  and  Trust 
Co.,  198  U.  S.  280,  49  L.  Ed.  1051,  14 
Am.  B.  R.  102,  the  Supreme  Court  said  that 
the  distinction  between  controversies  at  law 
and  in  equity  and  controversies  arising  in  a 
proceeding  in  bankruptcy  "  existed  under  the 
bankruptcy  law,  and  the  then  decisions  in 
respect  of  a  proceeding  in  bankruptcy  and 
an  independent  suit  are  applicable.  It  was 
settled  that  the  bankruptcy  court  was  with- 
out jurisdiction  to  determine  adverse  claims 
to  property,  not  in  possession  of  the  assignee 
in  bankruptcy  by  summary  proceedings, 
whether  absolute  title  or  only  a  lien  was 
asserted.  The  present  act  was  plainly  framed 
in  recognition  of  the  principle  of  these 
cases."  Citing  Smith  v.  Mason,  14  Wall.  419, 
20  L.  Ed.  748;  Marshall  v.  Knox,  16  Wall. 
551,  21  L.  Ed.  481;  In  re  Bonesteel,  17 
Blatch.  175;  Knight  v.  Cheney,  14  Fed.  760; 
In  re  Ballou,  4  Ben.  135;  In  re  Marter,  16 
Fed.  Cas.  857. 


The  proposition  that  a  holder  of  a  sub- 
stantial claim  to  a  lien  created  by  a  bank- 
rupt upon  his  proerty  is  as  much  an  ad- 
verse claimant  as  a  claimant  of  absolute  title 
is  sustained  by  the  following  authorities: 
Frank  v.  Vollkommer,  205  U.  §.  521,  17  Am. 

B.  R,  806.  51  L.  Ed.  911;  Harris  v.  First 
National  Bank,  216  U.  S.  382,  23  Am.  B.  R. 
632,  54  L.  Ed.  528;  Jacquith  v.  Rowley,  188 
U.  S.  620,  9  Am.  B.  R.  525,  23  Sup.  Ct.  369, 
47  L.  Ed.  620;  In  re  McMahon  (C.  C.  A.,  6th 
Cir.),   17  Am.  B.  R.  630,   147   Fed.  684,  77 

.  C.  C.  A.  668;  Carling  v.  Seymour  Lumber 
Co.  (C  C.  A.,  6th  Cir.),  8  Am.  B.  R.  29,  113 
Fed.  4«3;  Skillton  v.  Codington,  185  N.  Y. 
80,  15  Am.  B.  R.  810,  77  N.  E.  790;  In  re 
Silberhom  (D.  C,  111.),  5  Am.  B.  R.  568. 
106  Fed.  899;  Matter  of  Cotton  (D.  C,  Cal.), 
31  Am.  B.  R.  568,  209  Fed.  124. 

Possession  under  distress  warrant. — 
Whether  a  distress  warrant  secured  in  Illi- 
nois within  four  months  of  bankruptcy  is  one 
of  the  "other  liens  obtained  through  legal 
proceedings"  which  are  rendered  invalid  by 
section  67-f  of  the  Bankruptcy  Act  consti- 
tutes a  substantial  controversy.  Hence  the 
right  to  the  possession  of  property  taken 
under  such  a  warrant  cannot  be  determined 
in  a  summary  proceeding,  although  the  facts 
are  undisputed.  Matter  of  Luken  ( C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  805,  216  Fed.  890. 
54.  Matter  of  Radley  Construction  Co.  ^D. 

C,  N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.,  280,  14  Am.  B.  R. 
102,  49  L.  Ed.  1051 ;  In  re  Farrell  (C.  C.  A.), 

29  Am.  B.  R.  19,  201  Fed.  338. 
Possession   by    bank. —  Where    it    appears 

that  a  bank  holds  money  belonging  to  a  bank- 
rupt received  prior  to  the  adjudication,  and 
claims  a  set-off  upon  the  theory  that  the 
bankrupt  converted  property  belonging  to  the 
bank,  a  case  of  an  adverse  claim  is  presented 
which  must  be  prosecuted  by  a  plenary  suit 
and  not  by  a  summary  order.  In  re  Boston- 
Cerrillos  Mines  Corporation  ( I>.  C.,  N.  Mex. ) , 

30  Am.  B.  R.  739,  206  Fed.  794. 

56.  Stone  Ordean  Wells  Co.  v.  Mark  (C 
C.  A.,  8th  Cir.),  36  Am.  B.  R.  663,  227  Fed, 
975. 
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person  property  which  was  in  bankrupt's  possession,  through  his  bailee,  when 
bankruptcy  intervened,  the  district  court  has  jurisdiction  in  a  summary  pro- 
ceeding to  decree  the  restoration  to  the  trustee  of  such  property  or  its  pro- 
ceeds.^ If  the  person  in  possession  holds  the  property  as  a  bailee,  his  claim 
as  to  th^  property  must  be  in  behalf  of  the  bankrupt  and  he  is  therefore  not 
an  adverse  claimant.**'^  The  possession  of  property  of  a  bankrupt  corpora- 
tion by  its  officers  and  agents  will  be  deemed  the  possession  of  the  bankrupt, 
and  they  are  not  adverse  claimants.^  Where  the  possession  is  that  of  a  third 
person  who  asserts  no  claim  to  the  property  but  holds  it  subject  to  the  claims 
of  the  parties  interested  therein,  including  the  bankrupt,  such  claims  are 
adverse. 

(V)  Possession  by  wife  of  bankrupt — If  a  wife  of  a  bankrupt  holds  prop- 
erty merely  as  his  ag^it,  and  not  under  a  bond  fide  claim  of  ownership,  her 
possession  is  that  of  the  bankrupt^  and  she  is  not  an  adverse  claimant ;  but  if 
her  possession  and  claim  of  ownership  are  in  good  faith,  her  claim  of  title 
must  be  adjudicated  in  a  plenary  suit.^  A  wife,  in  possession  of  and  bene- 
ficiary under  an  insurance  policy  on  the  life  of  her  husband,  having  a  cash 
surrender  value,  and  reserving  to  the  husband  the  right  to  change  the  bene- 
ficiarv,  is  an  adverse  claimant®* 

(VI)  Possession  of  assignee  or  receiver. —  If  the  property  claimed  is  in  the 
hands  of  a  third  party;  who  elaims  under  an  assignment  of  such  property 


56.  In  re  Denson  (D.  C,  Ala.),  28  Abel 
6.  R.  158,  195  Fed.  864. 

67.  In  re  Muncie  Pulp  Co,  (C.  C.  A.,  2d 
Cir.),  14  Am.  B.  R.  70,  139  Fed.  546,  71  C. 
C.  A.  530;  Johnston  v.  Spencer  (C.  C  A., 
Sth  Cir.),  27  Am.  B.  R.  800,  195  Fed.  215. 

5S.  See  also  In  re  Royce  Dry  Goods  Co. 
(D.  C.,  Mo.)^  13  Am.  B.  R.  257,  133  Fed.  100; 
In  re  Muncie  Pulp  Co.  (C.  C.  A.,  2d  dr.), 
14  Am.  B.  R.  70,  139  Fed.  546;  In  re  Hol- 
brook  Shoe  &  Leather  Co.  (D.  C.,  Mont.),  21 
Am.  B.  R  511,  165  Fed.  973;  In  re  Alphin 
&  Lake  CoUon  Oo.  (D.  C,  Ark.),  12  Am.  B. 
R.  653.  131  Fed.  824;  In  re  White  (C.  C.  A., 
7th  Cir.),  24  Am.  B.  R.  197,  177  Fed.  194. 

Possession  by  officers  of  corporation. —  In 
the  case  of  In  re  Komit  Mfg.  Co,  (D.  C., 
X.  J.),  27  Am.  B.  R.  244,  258,  192  Fed.  392, 
the  court  said:  "The  bankrupt  corporation 
was  the  conception  of  the  respondents  and 
they  exercised  a  complete  unbroken  domin- 
ancy  over  it  from  its  birth  to  the  filing  of 
the  petition  in  bankruptcy.  This  dominancy 
was  as  complete  before  as  after  they  became 
its  officers,  and  "what  was  done  by  the  in- 
corporators and  first  board  of  directors  is  as 
much  their  acts  as  what  was  done  by  the 
respondents  after  they  became  the  executive 
officers  and  numerically  controlled  the  board 
of  directors.  These  incorporators  and  first 
board  of  directors  were  but  the  tools  of  the 
respondents.  On  the  paper  they  were  free 
and  independent,  but  in  f^ct  only  dummies 
responsive  to  the  'beck  and  call  of  respond- 
ents. In  such  circumstances  respondents, 
with  respect  to  property  obtained  by  them 
through  the  action  of  such  dummy  directors, 


are  not  adverse  claimants.  They  were  its 
mind,  hands  and  pockets,  and  will  be  treated 
in  the  bankruptcy  court  as  if  they  were  the 
bankrupt,  and  amenable  to  its  jurisdiction 
with  reference  to  such  property.** 

59.  Matter  of  Interocean  Transp.  Co.  (D. 
C,  N.  Y.),  36  Am.  B.  R.  651,  232  Fed.  408, 
citing  as  directly  in  point  First  National 
Bank  v.  Chicago  Title  &  Trust  Co.,  198  U.  S. 
280,  14  Am.  B.  R.  102,  49  L.  Ed.  1051, 
in  which  case  the  bankrupt  had  seed  in  stor- 
age w^ith  a  warehouseman,  whose  receipts  he 
had  pledged;  the  warehouseman  had  pos- 
session but  no  claim  on  the  seeds:  it  was 
held  that  the  district  court  had  no  juris- 
diction to  determine  the  validity  of  the 
pledgees'  claims. 

eo.  Matter  of  Shea  (D.  C-,  Kv.),  31  Am. 
B.  E.  697,  211  Fed.  365,  holding*  that  where 
a  wife,  more  than  a  year  prior  to  her  hus- 
band's bankruptcy,  purchased  stock  in  her 
own  name  with  moneys  saved  from  an  allow- 
ance given  her  by  her  husband  for  expenses, 
she  may  have  a  bona  fide  claim  to  such  stock 
as  against  the  trustee  in  bankruptcy  of  her 
husband. 

61.  Matter  of  Flanigan  (D.  C,  Pa.),  35 
Am.  B.  R.  807,  228  Fed.  339. 

Possession  in  wife's  name. —  Where,  by  the 
uncontradicted  testimony  a  motor  truck 
claimed  by  the  wife  of  a  bankrupt  is  in  a 
garage  in  her  name,  she  is  entitled  to  retain 
such  possession  until  it  is  determined  in  a 
plenary  action  that  she  is  not  entitled  thereto. 
Her  claim  is  not  merely  colorable.  Matter 
of  Markel  (D.  C,  CaL),  35  Am.  B.  R.  318, 
228  Fed.  926. 
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from,  the  bankrupt,  he  is  an  adverse  claimant.*^  Where  a  bankrupt  has, 
prior  to  bankruptcy,  made  an  assignment  for  the  benefit  of  creditors,  the 
assignee  is  an  agent  of  the  bankrupt  and  is  therefore  not  an  adverse  claimant; 
the  possession  by  the  assignee,  pending  the  determination  of  the  jurisdiction 
of  the  bankruptcy  court,  will  be  deemed  to  be  that  of  the  bankrupt.®*  The 
assignee  may  only  be  regarded  as  an  adverse  claimant  as  to  payments  or  dis- 
positions of  property  made  by  him  in  good  faith,  before  the  institution  of 
bankruptcy  proceedings,  and  as  to  liens  in  his  favor  which  accrued  prior  to 
that  time,^  If  the  assignee  has  sold  property  assigned  to  him  prior  to  the 
baioikruptcy  of  the  assignor  the  purchaser  is  an  adverse  claimant.^  And  while 
the  assignee  may  be  compelled  to  account  in  bankruptcy  court  for  the  prop- 
erty of  the  bankrupt  remaining  in  his  possession,  ho  is  an  adverse  claimant 
to  the  extent  of  his  claim  for  disbursements  and  expenditures  lawfully  made 
by  him  prior  to  bankruptcy.^  The  possession  by  a  temporary  receiver  in 
bankruptcy  of  proceeds  of  the  sale  of  mortgaged  chattels,  pending  the  deter- 
mination as  to  the  title  to  such  chattels,  does  not  deprive  tiie  claim  of  its  char- 
acter as  adverse.^  A  receiver  appointed  by  a  State  court  in  an  action,  brought 
more  than  four  months  prior  to  bankruptcy,  to  set  aside  a  fraudulent  convey- 
ance may  not  be  compelled  to  siibmit  his  claim  in  the  bankruptcy  proceedings; 
his  claim  must  be  treated  as  adverse.^ 

(VII)   Possession  under  attachment — Where  the  claim  of  possession  as 
against  the  trustee's  right  of  possession  is  based  solely  on  an  attachment  lien, 


68.  Copeland  v.  Martin  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  268,  182  Fed.  805,  in 
which  case  it  was  held  that  a  person,  who 
has  no  claim  against  the  bankrupt's  estate 
and  asks  nothing  from  the  bankruptcy  court 
but  claims,  under  an  assignment  from  the 
bankrupt,  the  risht  and  title  to  wages  in  the 
hands  of  a  third  partj,  earned  by  the  bank- 
rupt prior  to  adjudication,  is  an  adverse 
claimant;  Matter  of  McCrum  (C.  0.  A.,  2d 
Cir.),  32  Am.  B.  R,  604,  214  Fed.  207. 

63.  Bryan  v.  Bemheimer,  6  Am.  B.  B.  623, 
181  U.  S.  188;  In  re  Carver  (D.  C,  N.  C), 
7  Am.  B.  R.  639,  113  Fed.  138;  In  re  Thomp- 
son (C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  719, 
128  Fed.  575;  Matter  of  McCrum  (C.  C.  A., 
2d  €ir.),  82  Am.  B.  R  604,  214  Fed.  207. 

64.  Matter  of  Karp  (D.  C,  Mass.),  36  Am. 
B.  R  414y  228  Fed.  798,  citing  Randolph 
V.  Scruggs,  190  U.  S.  633,  10  Am.  B.  R  1, 
47  L.  Ed.  1165;  In  re  Chase  (C.  C.  A.,  1st 
Cir.),  10  Am.  B.  R  677,  124  Fed.  753;  In  re 
Thompson  (C.  O.  A.,  2d  Cir.),  11  Am.  B.  R. 
719,  128  Fed.  575. 

65.  In  re  Findlay  Bros.  (D.  C,  N.  Y.),  4 
Am.  B.  R.  745,  104  Fed.  675. 

66.  Louisville  Trust  Co.  v.  Coraingor,  184 
U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413; 
In  re  Manning  (D.  C,  S.  Car.),  10  Am.  B.  R. 
497.  123  Fed.  180. 

67.  Frank  v.  VolUcommer,  205  U.  S.  521, 
17  Am.  B.  R.  806,  51  L.  Ed.  911.  Compare 
In  re  Briskman  (D.  C,  N.  Y.),  13  Am.  B.  R. 
57,  132  Fed.  201,  holding  that  where  the 
property  was  taken  from  the  possession  of 
the  bankrupt  after  the  appointment  of  a  re- 
ceiver in  bankruptcy  the  claim  of  the  re- 
plevying creditor  is  not  adverse. 


68.  In  re  United  Wireless  Tel.  Co.  (D.  C, 
N".  J.),  27  Am.  B.  R.  1,  192  Fed.  238. 

Summary  proceeding  to  take  possession  of 
property  in  the  hands  of  assignees  and  re- 
ceivers.—  In  the  case  of  In  re  Rathman  (C. 
C.  A.,  8th  Cir.),  25  Am.  B.  R.  246,  183  Fed. 
913,  it  was  held  that  the  bankruptcy  court 
has  jurisdiction  by  summary  proceeding  to 
take  from  assignees  and  receivers  for  general 
creditors  in  insolvency  or  winding  up  pro- 
ceedings, appointed  aiter  the  four  months 
nrior  to  the  filing  of  petitions  in  bankruptcy, 
from  officers  of  courts  attaching  or  replevy- 
ing within  that  time,  and  from  others  hold- 
ing for  the  bankrupt,  property  claimed  to 
be  that  of  the  bankrupt,  and  then  by  virtue 
of  the  possession  thus  taken  to  determine  ad- 
verse claims  to  it  by  a  like  proceeding.  But 
the  bankrupt  court  may  not  take  this  pos- 
session from  a  receiver  appointed  by  another 
court  in  a  suit  to  enforce  a  lien  antedating 
the  filing  of  the  petition  in  bankruptcy,  or 
thereby  draw  to  itself  jurisdiction  summarily 
to  determine  the  validity  of  such  a  lien. 

Effect  of  order  directing  receiver  of  State 
court  to  turn  over  property. —  Where  a  bank- 
ruptcy court  has  as  a  matter  of  comity  re- 
quired the  trustee  to  apply  to  the  State  court 
for  an  order  directing  its  receiver  to  turn 
over  property  to  him,  and  the  order  has  been 
granted  as  asked,  but  has  been  rendered  in- 
effectual by  an  appeal,  the  bankruptcy  court 
may  order  the  delivery  of  the  property,  and 
is  not  bound  to  await  the  determination  of 
the  appeal.  Matter  of  Sage  (D.  C,  Mo.), 
35  Am.  B.  R.  436,  224  Fed.  625. 
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whieh  is  annulled  by  the  adjudication  in  bankruptcy,  the  person  or  officer 
in  possession  holds  as  bailee  for  the  trustee;  he  is  not  an  adverse  claimant 
and  his  mere  refusal  to  surrender  the  property  does  not  make  him  sueh.^ 
This  principle  only  applies  where  the  lien  by  attachment  is  nullified  by  the 
adjudication  of  the  debtor  as  a  bankrupt.  If  the  attaching  officer  is  in 
receipt  of  the  proceeds  of  the  sale  of  the  property  attached,  and  has  turned 
the  same  over  to  the  attaching  creditor,  such  creditor  is  an  adverse  claimant.^^ 
If  the  proceeds  of  the  sale  remain  in  the  hands  of  the  officer  at  the  time  of 
the  adjudication  in  bankruptcy,  such  proceeds  become  the  property  of  the 
trustee  and  the  officer  or  the  creditor  represented  by  him  are  not  adverse 
claimants.^* 

(VIII)  Surrender  of  posseesiofL — If  the  court,  through  its  referee,  volun- 
tarily delivers  property  to  a  claimant,  the  possession  of  the  court  is  lost, 
and  the  claim  of  the  claimant  becomes  adverse,  precluding  the  court  from 
summarily  determining  the  claimant's  right  to  the  property  without  his 
consent ^^  But  if  the  surrender  of  the  property  is  unauthorized,  the  court's 
jurisdiction  is  not  affected  and  it  may  determine  all  controversies,  either 
by  plenary  suit  or  summary  action  as  though  such  surrender  had  not  been 
made.'"* 

(3)  Tnquiby  as  to  basis  of  ciaim. —  (I)  In  general* —  The  determina- 
tion of  the  jurisdiction  of  the  bankruptcy  court  to  summarily  dispose  of  the 
question  of  title  to  the  property  to  which  a  claim  is  asserted  against  that  of 
die  bankrupt,  will  depend  upon  the  nature  and  validity  of  such  claim.  If  the 
property  belongs  unquestionably  to  the  bankrupt's  estate  the  court  may  sum- 
marily take  possession  of  it.  If  there  is  sul^tantial  basis  for  the  adverse 
claim  and  sudi  claim  is  not  merely  colorable,  the  claimant  must  be  permitted 
to  adjudicate  his  claim  in  a  plenary  suit.  It  becomes  essential  for  the  court 
to  determine  as  to  the  substantiality  of  the  adverse  claim,  prior  to  assuming 
sununary  possession  of  the  property,  and  for  this  reason  tihe  court  may  make 
inquiry  into  the  basis  of  such  claim.  If  the  claimant  pleads  an  adverse  claim 
it  may  not  be  summarily  determined  by  the  court,  without  an  inquiry  as  to 
the  basis  of  the  claim ;  some  investigation  must  be  made  with  a  view  to  ascer- 
taining whether  the  claim  is  based  on  a  substantial  foundation.''^ 


S9.  Staunton  ▼.  Wooden  (C.  O.  A.,  9th 
Cir.),  «4  Am.  B.  R.  786,  179  Fed.  61;  In  re 
Walsh  Broe.  (D.  C,  Iowa.),  20  Am.  B.  R. 
472,  159  Fed.  560;  In  re  Oraseler  (C.  C.  A., 
9th  Cir.),  18  Am.  B.  R.  694,  154  Fed.  478, 
83  G.  C.  A.  304;  In  re  Breslauer  (D.  C, 
N.  Y.),  10  Am.  B.  R.  33,  121  Fed.  910. 

70.  in  re  Knickerbocker  (D,  C,  N.  Y.), 
10  Am.  B.  R.  ^81,  1^1  Fed.  1004. 

71.  Clark  v.  Larremore,  188  U.  S.  486,  9 
Am.  B..R.  476;  In  re  Cone  (Ref.,  Cal.),  18 
Am.  B.  R.  786;  In  re  Grassier  (C.  C.  A.,  9th 
Cir.),  18  Am.  B.  R.  694,  154  Fed.  478,  83 
C.  C.  A.  304. 

72.  Hinds  v.  Moofe  (C.  C.  A.,  8th  Cir.), 
14  Am.  B.  R.  1,  134  Fed.  221. 

73.  Whitney  v.  Wenman,  198  U.  S.  639, 
14  Am.  B.  R.  45,  49  L.  Ed.  1157;  In  re 
Schermerhom  (C.  C  A.,  8th  Cir.),  16  Am. 
B.  R.  507,  146  Fed.  341. 

ITiiaiithori2ed  sale  by  tnistee. —  Where  a 
trustee  sella  property  at  private  sale,  with- 
out appraisal,  and  without  the  order  of  the 
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court,  the  purchaser  acquires  no  title.  In 
such  a  case,  the  court  of  bankrupt  has  juris- 
diction of  proceedings,  both  in  the  nature  of 
summary  and  plenary  actions,  to  try  title  to 
property  of  the  bankrupt,  once  in  the  pos- 
session of  the  court,  ana  sold  by  the  trustee 
without  authority.  Matter  of  Monsarrat 
(D.  C,  Hawaii),  25  Am.  B.  R.  815. 

74.  In  the  case  of  In  re  Pickens  {T>.  C, 
6a. ) ,  20  Am.  B.  R.  6,  84  Fed.  954,  the  court 
cited  the  case  of  In  re  Tune  (D.  C,  Ga.), 
8  Am.  B.  R.  285,  115  Fed.  906,  where  it  was 
held  that  summary  jurisdiction  is  ousted  if 
the  determination  of  the  validity  of  an  ad- 
verse claim  involves  a  decision  of  matters 
of  fact  and  the  weighing  of  conflicting  evi- 
dence which,  when  presented,  leave  room  for 
fair  doubt  as  to  the  invalidity  of  the  claim, 
since  such  claim  is  not  merely  colorable. 

Summary  order  without  investigation  un- 
warranted.—  In  the  case  of  In  re  Gill  (C.  C. 
A.,  8th  Cir.),  26  Am.  B.  R.  883,  190  Fed.  706, 
it  appeared  that  a  bank,  in  response  to  an 
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(II)    JtuisdicUon  of   cowrt, —  The  bankruptcy  court  has  jurisdiction   to 
inquire  into  the  facts 
for  the  adverse  claim 


sts  for  the  purpose  of  determining  whether  any  basis  exists 
im  of  title^^  and  according  to  l£e  conclusion  reached  the 


order  of  a  referee  to  show  cause  why  it  should 
not  pay  over  to  the  trustee  an  amount  de- 
posited with  the  hank  by  the  bankrupt,  three 
days  before  the  filing  of  the  petition  in  bank- 
ruptcy, stated  that  the  money  was  deposited 
without  solicitation  or  agreement,  in  a  long 
standing  general  deposit  account  which  the 
baunkrupt  had  with  the  bank  subject  to  check, 
and  that  at  the  time  of  the  deposit  the  bank- 
rupt owed  the  bank  on  an  overdraft  and  on 
past-due  notes,  an  amount  nearly  equal  to 
the  amount  deposited.  It  was  held  that  the 
bank  had  stat^  an  adverse  claim  which  con- 
stituted a  good  plea  to  the  jurisdiction  of 
the  court,  and  that  an  order  overruling  such 
plea  in  the  absence  of  a  denial  of  any  of 
its  allegations  and  without  investigation  as 
to  'wheUier  the  claim  pleaded  is  substantial, 
was  unwarranted. 

75.  Matter  of  Yorkville  Coal  Co.  (C.  C. 
A.,  2d  Cir.),  33  Am.  B.  R.  633,  211  Fed.  619; 
Matter  of  Goldstein  &  Moseson  (C.  C  A., 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887; 
Matter  of  Radley  Construction  Co.  (D.  C, 
N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
Matter  of  Kramer  and  Muchnick  (D.  C.  Pa.), 
33  Am.  B.  R.  223,  218  Fed.  138. 

Inquiry  as  to  basis  of  claim. —  The  bank- 
ruptcy court  has  power  to  ascertain  if  an 
adverse  claim  be  made  by  a  third  person  in 
possession  of  property  of  the  bankrupt, 
whether  such  claim  is  in  fact  well  founded, 
or  is  fictitious  or  colorable.  In  re  Norris 
(D.  C,  N,  Y.),  24  Am.  B.  R.  444,  177  Fed. 
698.  In  the  case  of  In  re  Rathman  (C.  C.  A., 
8th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  913, 
the  court  held  that  the  bankrupt  court  may 
proceed  by  ord^  to  show  cause  and  ascertain 
whether  the  claimant  had  the  actual  pos- 
session of  the  property  in  controversy,  and 
whether  the  claimant  had  a  substantial,  or 
only  a  frivolous  and  baseless  adverse  claim. 
In  the  case  of  In  re  Tarbox  (D.  C,  Mass.), 
26  Am.  B.  R.  432,  185  Fed.  985,  the  court 
held  that  a  referee  has  jurisdiction  under  a 
summary  petition  to  inquire  and  decide 
whether  or  not  the  claim  under  which  prop- 
erty is  held  adversely  to  the  trustee  is  merely 
colorable;  but  unless  he  can  find  it  merely 
colorable  he  has  no  jurisdiction  to  proceed 
further;  he  cannot  hear  and  determine  its 
merits  under  a  summary  petition  if  there  is 
a  real  controversy  as  to  the  merits;  In  re 
Hayden  (D.  C,  Mass.),  22  Am.  B.  R.  764, 
172  Fed.  623;  In  re  Ellis  Bros.  Printing  Co. 
(D.  C,  N.  Y.),  19  Am.  B.  R.  472,  156  Fed. 
430,  holding  that  the  mere  assertion  of  an 
adverse  claim  of  title  will  not  preclude  the 
bankruptcy  court  from  exercising  its  juris- 
diction to  proceed  summarily;  Linstroth 
Wagon  Co.  v.  Ballew  (C.  C  A.,  5th  Cir.), 
18  Am.  B.  R.  23,  32,  149  Fed.  960,  in  which 
the  court  said:  "The  district  court  has 
power  to  ascertain  in  a  particular  case  pre- 


sented whether  the  claim  asserted  is  an  ad- 
verse claim,  within  the  meaning  of  the 
provision  of  the  bankruptcy  law,  existing  at 
the  time  the  petition  was  filed,  and  in  accord- 
ance to  the  conclusion  reached,  that  court 
will  retain  jurisdiction  to  decline  to  adjudi- 
cate the  merits;  *'  Mueller  v.  Nugent,  164 
U.  6.  17,  7  Am.  B.  R.  224,  46  L.  Ed.  405, 
in  which  the  Supreme  Court  held  that  the 
district  court  has  power  to  ascertain  whether 
in  the  particular  instance  the  claim  asserted 
is  an  adverse  claim  existing;  at  the  time  the 
petition  was  filed;  Louisville  Trust  Co.  v. 
Comingor,  184  U.  S.  26,  7  Am.  B.  R.  421, 
46  L.  Ed.  413.  Where  property,  alleged  to 
be  part  of  the  bankrupt's  estate,  is  found 
in  tne  possession  of  third  parties  who  assert 
right  to  possession  by  reason  of  a  claim  ad- 
verse to  the  bankrupt,  the  bankruptcy  court 
has  power  to  ascertain  whether  any  basis  for 
such  claim  actually  existed  at  the  time  of 
the  filing  of  the  petition^  The  court  is  bound 
to  enter  upon  that  inquiry,  and,  in  doing  so, 
acts  within  its  jurisdiction,  while  its  conclu- 
sion may  be  that  an  adverse  claim,  not 
merely  colorable,  but  real,  even  though  fraud- 
ulent and  voidable,  exists  in  fact,  so  that  it 
must  decline  to  finally  adjudicate  on  the 
merits.  If  it  errs  in  its  ruling  either  way, 
its  action  is  subject  to  review.  Matter  of 
Friedman  (C.  C.  A.,  2d  Cir.),  20  Am.  B.  R. 
37,  161  Fed.  260;  Johnston  v.  Spencer  (C.  C. 
A.,  8th  Cir. ) ,  27  Am.  B.  R.  800,  196  Fed.  219. 

Determining  character  of  claim.—The  bank- 
ruptcy court  has  jurisdiction  under  an  order 
to  show  cause  to  investigate  and  determine 
whether  or  not  it  had  at  any  time  actual 
possession  of  the  property  involved  in  the 
order,  and  whether  those  asserting  liens  or 
title  thereto  have  a  substantial,  or  only  a 
frivolous  and  baseless,  adverse  claim;  but 
where  no  such  possession  is  found,  and  the 
claim  asserted  is  actual  and  substantial,  as 
distinguished  from  one  merely  colorable  and 
fictitious,  it  may  proceed  no  further,  but 
should  decline  to  adjudicate  on  the  merits 
without  consent.  Shea  v.  Lewis  (C.  C.  A,, 
8th  Cir. ) ,  30  Am.  B.  R.  436,  206  Fed.  877. 

The  term  "colorable/'  as  used  with  refer- 
ence to  adverse  claims,  means  merely  that  if 
a  claimant  sets  up  as  facts,  and  not  as  con- 
clusions of  law,  matters  which  if  true,  would 
constitute  a  statement  of  an  adverse  claim, 
then  the  claim  would  be  adverse,  and  not 
colorable,  and  not  within  the  jurisdiction  of 
the  referee.  In  re  Blum  (C.  C.  A.,  7th  Cir.) , 
29  Am.  B.  R.  332,  202  Fed.  883. 

Colorable  elaim. —  A  claim  is  open  to  the 
objection  of  being  colorable  when  it  is  merely 
asserted;  there  being  no  foimdation  upon 
which  it  rests.  A  colorable  claim  is  one 
which  is  a  mere  pretext  and  without  reality 
Matter  of  MeOrum  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  604,  214  Fed.  207. 
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court  wUl  retain  jurisdiction  or  decline  to  adjudicate  the  merits^*  The 
inquiry  may  be  made  by  a  referee,  and  he  has  jurisdiction  to  determine  upon 
conflicting  testimony  whether  property  claimed  by  the  trustee  is  in  the  pos- 
session of  an  adverse  claimant  under  claim  of  title.^ 

(III)  Test  to  be  applied. —  The  test,  as  stated  in  one  case,  is,  that  where 
a  party  in  possession  sets  out  in  his  answer  facts  which,  if  true,  would  con- 
stitute an  adverse  title,  the  court  may  not  in  a  summary  proceeding,  and 
against  his  protest,  dispose  of  his  rights  in  the  property J^  A  claim  is  adverse 
if  the  evidence  offered  as  a, basis  is  su£Scient,  if  imcontroverted,  to  establish  the 
validity  of  the  claim.''® 

(IV)  Effect  of  inquiry. —  If  it  be  ascertained  by  proper  inquiry  that  a 
real  adverse  claim  existed —  no  matter  how  ill-supported  it  might  appear 
to  be — the  court  cannot  summarily  decide  as  to  the  validity  of  the  daim.*^ 
K  it  is  decided  that  the  claim  is  without  actual  merit  or  l^al  foundation, 
the  court  may  order  the  surrender  of  the  property.^  If  the  property  claimed 
is  real  property  in  the  possession  of  the  trustee,  the  court  may  summarily 
order  its  surrender,  and  in  a  proper  case  where  the  record  title  is  in  a  third 
person  may  order  a  deed  to  be  executed  to  the  trustee.^ 

d.  When  consent  of  adverse  claimant  required.^ — (1)  In  qenerai,. —  Sub- 
section h  of  this  section  confines  the  trustee  in  maintaining  suits  in  respect 
to  the  estate  of  the  bankrupt  to  those  courts  where  the  bankrupt  himself 
might  have  appeared  to  prosecute  them  if  proceedings  in  bankruptcy  had 
not  been  instituted  against  him,  unless  the  proposed  defendant  ehall  consent 
to  the  bringing  of  such  suits  in  the  bankruptcy  court,  "  except  suits  for  the 
recovery  of  property"  under  §  60-b,  §  67-e,  or  §  YO-e.  The  result  is  that  if  the 
suit  is  not  one  for  the  recovery  of  property  either  preferentially  or  fraud- 
lently  transferred  or  incumbered,  it  must  be  brought  in  a  court  other  than 


76.  LouisviUe  Tnigt  Co.  v.  Comingor,  194 
U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413; 
In  re  Davis  (D.  C,  Tex.),  »  Am.  B.  R.  670, 
119  Fed.  950;  In  re  Scherber  (D.  C,  MaM.)» 
12  Am.  B.  B.  616;  131  Fed.  121;  Matter  of 
Andre  (C.  €.  A.,  2d  Cir.),  13  Am.  B.  R.  132, 
68  C.  C.  A.  374,  135  Fed.  736;  In  re  New 
York  Wheel  Works  (D.  C,  N.  Y.),  13  Am. 
B.  R.  61,  132  Fed.  203;  In  re  Baird  (D.  C, 
Pa.),  8  Am.  B.  R.  649,  116  Fed.  765. 

77.  Matter  of  Kramer  k  Muchnick  (D.  C, 
Pa.),  33  Am.  B.  R.  223,  218  Fed.  138;  In  re 
Tarbox  M).  C,  Mass.),  26  Am.  B.  R.  432, 
185  Fed.  985. 

78.  In  re  Blum  (€.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332,  202  Fed.  883.  See  Matter  of 
Mansen  (Ref.,  Mass.),  36  Am.  B.  R.  57. 

79.  Matter  of  Kramer  k  Muchnick  (D.  C, 
Pa.).  33  Am.  B.  R.  223,  218  Fed.  138; 
Matter  of  Goldstein  &  Moseaon  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887. 

80.  In  re  Teschmacher  v.  Mrazay  (D.  C, 
Pa-),  11  Am.  B.  R.  647,  127  Fed.  728;  In  re 
Davis  (D.  C,  Tex.),  9  Am.  B.  R.  670,  119 
Fed,  950;  In  re  Kane  (D.  C,  N.  Y.),  12 
Am.  B.  R.  444,  131  Fed.  386;  In  re  Kessler 
k  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  583, 
166  Fed.  508;  In  re  Hayden  (D.  C,  Mass.), 
22  Am.  B.  R.  764,  172  Fed.  623;  In  re  Pea- 
cock (D.  C,  N.  Car.),  24  Am.  B.  R.  159, 
178  Fed.  851;  In  re  Green   (D.  C,  Pa.),  30 


Am.  B.  R.  464,  207  Fed.  693.  But  see  oninion 
of  Judge  LoweU  in  the  case  of  In  re  Scherber 
(D.  C,  Mass.),  12  Am.  B.  R.  616,  131  Fed. 
121,  where  the  case  of  In  re  Steuer  (D.  C, 
Mass.),  5  Am.  B.  R.  209,  104  Fed.  976,  was 
distinguished,  in  that  jurisdiction  of  the 
referee  in  proceedings  to  recover  a  preference 
on  a  sununary  petition  wad  not  objected  to; 
the  judge  in  effect  held  that  in  such  a  case  if 
objection  was  duly  made  to  the  form  of  the 
proceeding  the  court  was  without  jurisdic- 
tion, except  by  plenary  suit.  It  was  held 
that  the  amendatory  act  of  1903  gave  juris- 
diction to  the  district  court  over  such  a 
controversy,  but  had  done  nothing  to  provide 
that  such  jurisdiction  should  1^  exercised 
by  summary  proceedings  on  a  petition.  See 
In  re  Auerbach  (C.  C.  A.,  2d  Cir.),  29  Am. 
B.  R.  791,  202  Fed.  192;  Matter  of  York- 
viUe  Coal  Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  R.  633,  211  Fed.  619. 

81.  In  re  Holbrook  Shoe  k  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973. 

88.  In  re  Logan  (D.  C,  N*.  Y.),  28  Am.  B. 
R,  543,  196  Fed.  678,  in  which  Judge  Ray 
writes  an  exhaustive  opinion  reviewing  all 
the  leading  cases  as  to  the  exercise  of  sum- 
mary jurisdiction  where  the  property  claimed 
is  in  either  actual  or  constructive  possession 
of  the  court. 


630 


Jurisdiction  of  United  States  and  State  Courts.       [§  23-b. 


(II)  JturisdicUon  of  cowrt. —  The  bankruptcy  court  has  jurisdiction  to 
inquire  into  the  facts  for  the  purpose  of  determining  whether  any  basis  exists 
for  the  adverse  claim  of  title/*  and  according  to  the  conclusion  reached  the 


order  of  a  referee  to  show  cause  why  it  should 
not  pay  over  to  the  trustee  an  amount  de- 

Sosited  with  the  bank  by  the  bankrupt,  three 
ays  before  the  filing  of  the  petition  in  bank- 
ruptcy, stated  that  the  money  was  deposited 
without  solicitation  or  agreement,  in  a  long 
standing  general  deposit  account  which  the 
bankrupt  had  with  the  bank  subject  to  check, 
and  that  at  the  time  of  the  deposit  the  bank- 
rupt owed  the  bank  on  an  overdraft  and  on 
past-due  notes,  an  amount  nearly  equal  to 
the  amount  deposited.  It  was  held  that  the 
bank  had  stated  an  adverse  claim  which  con- 
stituted a  good  plea  to  the  jurisdiction  of 
the  court,  and  that  an  order  overruling  such 
plea  in  the  absence  of  a  denial  of  any  of 
its  allegations  and  without  investigation  as 
to  whether  the  claim  pleaded  is  substantial, 
was  unwarranted. 

75.  Matter  of  Yorkville  Coal  Co.  (C.  C. 
A.,  2d  Cir.),  33  Am.  B.  R.  633,  211  Fed.  619; 
Matter  of  Goldstein  &  Moseson  (C.  C  A., 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887; 
Matter  of  Radley  Construction  Co.  (D.  C, 
N.  Y.),  32  Am.  B.  R.  514,  212  Fed.  462; 
Matter  o£ Kramer  and  Muchnick  (D.  C.  Pa.), 
33  Am.  B.  R.  223,  218  Fed,  138. 

Inquiry  as  to  basis  of  claim. —  The  bank- 
ruptcy court  has  power  to  ascertain  if  an 
adverse  claim  be  made  by  a  third  person  in 
possession  of  property  of  the  bankrupt, 
whether  such  claim  is  in  fact  well  founded, 
or  is  fictitious  or  colorable.  In  re  Xorris 
(D.  C,  N.  ¥.),  24  Am.  B.  R.  444,  177  Fed. 
598.  In  the  case  of  In  re  Rathman  (C.  C.  A., 
8th  Cir.),  25  Am.  B.  R.  246,  183  Fed.  913, 
the  court  held  that  the  bankrupt  court  may 
proceed  by  ord^  to  show  cause  and  ascertain 
whether  the  claimant  had  the  actual  pos- 
session of  the  property  in  controversy,  and 
whether  the  claimant  had  a  substantial,  or 
only  a  frivolous  and  baseless  adverse  claim. 
In  the  case  of  In  re  Tarbox  (D.  C,  Mass.), 
26  Am.  B.  R.  432,  186  Fed.  986,  the  court 
held  that  a  referee  has  jurisdiction  under  a 
summary  petition  to  inquire  and  decide 
whether  or  not  the  claim  under  which  prop- 
erty is  held  adversely  to  the  trustee  is  merely 
colorable;  but  unless  he  can  find  it  merely 
colorable  he  has  no  jurisdiction  to  proceed 
further;  he  cannot  hear  and  determine  its 
merits  under  a  summary  petition  if  there  is 
a  real  controversy  as  to  the  merits;  In  re 
Hayden  (D.  C,  Mass.),  22  Am.  B.  R.  764, 
172  Fed.  623;  In  re  Ellis  Bros.  Printing  Co. 
(D.  C,  N.  Y.),  19  Am.  B.  R.  472,  156  Fed. 
430,  holding  that  the  mere  assertion  of  an 
adverse  claim  of  title  will  not  preclude  the 
bankruptcy  court  from  exercising  its  juris- 
diction to  proceed  summarily;  Linstroth 
Wagon  Co.  v.  Ballew  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  23,  32,  149  Fed.  960,  in  which 
the  court  said:  ''The  district  court  has 
power  to  ascertain  in  a  particular  case  pre- 


sented whether  the  claim  asserted  is  an  ad- 
verse claim,  within  the  meaning  of  the 
provision  of  the  bankruptcy  law,  existing  at 
the  time  the  petition  was  filed,  and  in  accord- 
ance to  the  conclusion  reached,  that  court 
will  retain  jurisdiction  to  decline  to  adjudi- 
cate the  merits;  *'  Mueller  v.  Nugent,  164 
U.  6.  17,  7  Am.  B.  R.  224,  46  L.  Ed.  405, 
in  which  the  Supreme  Court  held  that  the 
district  court  has  power  to  ascertain  whether 
in  the  particular  instance  the  claim  asserted 
is  an  adverse  claim  existing' at  the  time  the 
petition  was  filed;  Louisville  Trust  Co.  v. 
Comingor,  184  U.  S.  26,  7  Am.  B.  R.  421, 
46  L.  Ed.  413.  Where  property,  alleged  to 
be  part  of  the  bankrupt's  estate,  is  found 
in  tne  possession  of  third  parties  who  assert 
right  to  possession  by  reason  of  a  claim  ad- 
verse to  the  bankrupt,  the  bankruptcy  court 
has  power  to  ascertain  whether  any  basis  for 
such  claim  actually  existed  at  the  time  of 
the  filing  of  the  petition.  The  court  is  bound 
to  enter  upon  that  inquiry,  and,  in  doing  so, 
acts  within  its  jurisdiction,  while  its  conclu- 
sion may  be  that  an  adverse  claim,  not 
merely  colorable,  but  real,  even  though  fraud- 
ulent and  voidable,  exists  in  fact,  so  that  it 
must  decline  to  finally  adjudicate  on  the 
merits.  If  it  errs  in  its  ruling  either  way, 
its  action  is  subject  to  review.  Matter  of 
Friedman  ( C.  C.  A.,  2d  Cir. ) ,  20  Am.  B.  R, 
37,  161  Fed.  260;  Johnston  v.  Spencer  (C.  C. 
A.,  8th  Cir.),  27  Am.  B.  R.  800,  19i5  Fed.  219. 

Determining  character  of  claim.— The  bank- 
ruptcy court  has  jurisdiction  under  an  order 
to  show  cause  to  investigate  and  determine 
whether  or  not  it  had  at  any  time  actual 
possession  of  the  property  involved  in  the 
order,  and  whether  those  asserting  liens  or 
title  thereto  have  a  substantial,  or  only  a 
frivolous  and  baseless,  adverse  claim;  but 
where  no  such  possession  is  found,  and  the 
claim  asserted  is  actual  and  substantial,  as 
distinguished  from  one  merely  colorable  and 
fictitious,  it  may  proceed  no  further,  but 
should  decline  to  adjudicate  on  the  merits 
without  consent.  Shea  v.  Lewis  (C.  C.  A., 
8th  Cir.),  30  Am.  B.  R.  436,  206  Fed.  877. 

The  term  "colorable,"  as  used  with  refer- 
ence to  adverse  claims,  means  merely  that  if 
a  claimant  sets  up  as  facts,  and  not  as  con- 
clusions of  law,  matters  which  if  true,  would 
constitute  a  statement  of  an  adverse  claim, 
then  the  claim  would  be  adverse,  and  not 
colorable,  and  not  within  the  jurisdiction  of 
the  referee.  In  re  Blum  (C.  C.  A.,  7th  Cir,), 
29  Am.  B.  R.  332,  202  Fed.  883. 

Colorable  claim. —  A  claim  is  open  to  the 
objection  of  being  colorable  when  it  is  merely 
asserted;  there  being  no  foundation  upon 
which  it  rests.  A  colorable  claim  is  one 
which  is  a  mere  pretext  and  without  reality 
Matter  of  McOrum  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  604,  214  Fed.  207. 
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court  will  retain  jurisdiction  or  decline  to  adjudicate  the  merits^*  The 
inquiry  may  be  made  by  a  referee,  and  he  has  jurisdiction  to  determine  upon 
conflicting  testimony  whether  property  claimed  by  the  trustee  is  in  the  pos- 
session of  an  adverse  claimant  under  claim  of  title.^ 

(III)  Test  to  he  applied. —  The  test,  as  stated  in  one  case,  is,  that  where 
a  party  in  possession  sets  out  in  his  answer  facts  which,  if  true,  would  con- 
stitute an  adverse  title,  the  court  may  not  in  a  summary  proceeding,  and 
against  his  protest,  dispose  of  his  rights  in  the  property J^  A  claim  is  adverse 
if  the  evidence  offered  as  a. basis  is  sufficient,  if  uncontroverted,  to  establish  the 
validity  of  the  clainu''® 

(IV)  Effect  of  inquiry. —  If  it  be  ascertained  by  proper  inquiry  that  a 
real  adverse  claim  existed —  no  matter  how  ill-supported  it  might  appep 
to  be  —  the  court  cannot  summarily  decide  as  to  the  validity  of  the  daim.®^ 
If  it  is  decided  that  the  claim  is  without  actual  merit  or  legsal  foundation, 
the  court  may  order  the  stirrender  of  the  property.®^  If  the  property  claimed 
is  real  property  in  the  possession  of  the  trustee,  the  court  may  summarily 
order  its  surrender,  and  in  a  proper  case  where  the  record  title  is  in  a  third 
person  may  order  a  deed  to  be  executed  to  the  trustee.^ 

d.  When  consent  of  adverse  claimant  requirei^— (1)  In  qbnebai.. —  Sub- 
section b  of  this  section  confines  the  trustee  in  maintaining  suits  in  respect 
to  the  estate  of  the  bankrupt  to  those  courts  where  the  bankrupt  himself 
might  have  appeared  to  prosecute  them  if  proceedings  in  bankruptcy  had 
not  been  instituted  against  him,  unless  the  proposed  defendant  shall  consent 
to  the  bringing  of  such  suits  in  the  bankruptcy  court,  "  except  suits  for  the 
recovery  of  property"  under  §  60-b,  §  67-e,  or  §  YO-e.  The  result  is  that  if  the 
suit  is  not  one  for  the  recovery  of  property  either  preferentially  or  fraud- 
lently  transferred  or  incumbered,  it  must  be  brought  in  a  court  other  than 


70.  LouisTille  Trust  Co.  v.  Comingor,  194 
U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413; 
In  re  Davis  ( D.  C,  Tex. ) ,  9  Am.  B.  R.  670, 
119  Fed.  950;  In  re  Scherber  (D.  C,  Mass.), 
12  Am.  B.  R.  616>,  131  Fed.  121 ;  Matter  of 
Andre  (C.  C.  A.,  2d  Cir.),  13  Am.  B,  R.  132, 
68  C.  C.  A.  374,  136  Fed.  736;  In  re  New 
York  Wheel  Works  (D.  C,  N.  Y.),  13  Am. 
B.  R.  61,  132  Fed.  203;  In  re  Baird  (D.  C, 
Pa.),  8  Am.  B.  R.  649,  116  Fed.  765. 

77.  Matter  of  Kramer  ds  Mtichnick  (D.  0., 
Pa.),  33  Am.  B.  R.  223,  218  Fed.  138;  In  re 
Tarboz  iJ).  €.,  Mass.),  26  Am.  B.  R.  432, 
185  Fed.  985. 

78.  In  re  Blum  (€.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332,  202  Fed.  883.  See  Matter  of 
Mansen   (Ref.,  Mass.),  36  Am.  B.  R.  57. 

79.  Matter  of  Kramer  ft  Muchnick  (D.  C, 
Pa.),  33  Am.  B.  R.  223,  218  Fed.  138; 
Matter  of  Goldstein  &  Moseson  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  802,  216  Fed.  887. 

80.  In  re  Teschmacher  v.  Mrazay  (D.  C, 
Pa.),  11  Am.  B.  R.  647,  127  Fed.  728;  In  re 
Davis  (D.  C,  Tex.),  9  Am.  B.  R.  670,  119 
Fed.  950;  In  re  Kane  {D.  C.,  N.  Y.),  12 
Am.  B.  R.  444,  131  Fed.  386;  In  re  Kessler 
&  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  583, 
165  Fed.  508 ;  In  re  Hayden  ( D.  C,  Mass. ) , 
22  Am.  B.  R.  764,  172  Fed.  623 ;  In  re  Pea- 
cock (D.  C,  N.  Car.),  24  Am.  B.  R.  159, 
178  Fed.  851;  In  re  Green   (D.  C,  Pa.),  30 


Am.  B.  R.  464,  207  Fed.  693.  But  see  oninion 
of  Judge  Lowell  in  the  case  of  In  re  Scherber 
<D.  €.,  Mass.),  12  Am.  B.  R.  616,  131  Fed. 
121^  where  the  case  of  In  re  Steuer  (D.  C, 
Mass.),  5  Am.  B.  R.  209,  104  Fed.  976,  was 
distinguished,  in'  that  jurisdiction  of  the 
referee  in  proceedings  to  recover  a  preference 
on  a  sununary  petition  wad  not  objects  to; 
the  judge  in  effect  held  that  in  such  a  case  if 
objection  was  duly  made  to  the  form  of  the 
proceeding  the  court  was  without  jurisdic- 
tion, except  by  plenary  suit.  It  was  held 
that  the  amendatory  act  of  1903  gave  juris- 
diction to  the  district  court  over  such  a 
controversy,  but  had  done  nothing  to  provide 
that  such  jurisdiction  should  he  exercised 
by  summary  proceedings  on  a  petition.  See 
In  re  Auerbach  (C.  C.  A.,  2d  Cir.),  29  Am. 
B.  R.  791,  202  Fed.  192;  Matter  of  York- 
ville  Coal  Co.  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  R.  633,  211  Fed.  619. 

81.  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973. 

88.  In  re  Logan  (D.  C,  N*.  Y.),  28  Am.  B. 
R,  543,  196  Fed.  678,  in  which  Judge  Ray 
writes  an  exhaustive  opinion  reviewing  all 
the  leading  cases  as  to  the  exercise  of  sum- 
mary jurisdiction  where  the  property  claimed 
is  in  either  actual  or  constructive  possession 
of  the  court. 
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Jurisdiction  of  United  States  and  State  Courts.       [§  23-b. 


If  a  mortgagee  petitions  for  the  payment  of  his  mortgage  debt  he  thereby 
consents  to  the  jurisdiction  of  the  court.^  If  the  evidence  is  conflicting  as  to 
the  consent  of  the  exercise  of  jurisdiction,  the  determination  of  the  district 
court  will  not  ordinarily  be  disturbed  on  appeal.**^ 

(II)  By  appearance  and  pleading. —  The  general  rule  is  that  the  defend- 
ant  by  appearing  generally  and  demurring  or  answering  on  grounds  going  to 
the  merits  of  the  controversy  as  well  as  to  the  jurisdiction  of  the  court,  waives 
the  objection  that  the  court  is  without  jurisdiction  of  the  person.^  If  the  adverse 
claimants  proceed  to  a  hearing  upon  the  merits,  without  objection  to  the  juris- 
diction, they  will  be  deemed  to  have  consented  to  the  jurisdiction,®^  Where 
proceedings  are  instituted  in  respect  to  property  in  possession  of  an  adverse 


94.  In  re  Platteville  Foundry  k  Machine 
Oo.  (D.  C,  Wis.),  17  Am.  B.  R.  291,  149 
Fed.  828;  In  re  Durham  (D.  C,  Md.),  8 
Am.  B.  R.  115,  114  Fed.  760,  holding  that 
where  a  receiver  is  appointed  upon  the  peti- 
tion of  a'chaittel  mortgage  creditor  by  a  bank- 
ruptcy court  jurisdiction  is  thus  conferred 
by  consent  to  determine  controversies  which 
may  arise  in  respect  to  the  mortgaged  prop- 
erty; if  the  defendant  voluntarily  appear  and 
proceed  to  a  hearing  upon  the  merits  without 
objection,  he  consents  to  the  jurisdiction  of 
the  court;  Ryttenberg  v.  Schefer  (D.  C,  N. 
Y.),  11  Am.  B.  R.  ©52,  131  Fed.  313; 
Chauncey  v.  Dyke  Bros.  (C.  C.  A.,  8th  Cir. ) , 
9  Am.  B.  R.  444,  11^  Fed.  1;  In  re  Steuer 
(D.  C,  Mass.),  5  Am.  B.  R.  209.  104  Fed. 
976;  Reeve  v.  Keman  (Oi.  of  Errors  and 
Appeals,  N.  J.),  85  N.  J.  Law,  641,  32  Am. 

B.  R.  27S,  90  Atl.  286. 

96.  In  re  Kolin  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  581,  134  Fed.  567. 

96.  Sheppard  v.  Lincoln  (D.  C,  N".  Y.), 
25  Am.  B.  R.  804,  184  Fed.  182;  Ryttenburg 
V.  Schefer  (D.  C,  N.  Y.),  11  Am.  B.  R.  652, 
131  Fed.  313;  Phillips  v.  Turner  (C.  C.  A., 
5th  Cir.),  8  Am.  B.  R.  171,  114  Fed.  726; 
Wright  V.  Harris  (D.  C,  Ga.),  34  Am.  B.  R. 
574,  221  Fed.  736;  McEldowney  v.  Card  (D. 

C,  Tenn.),  27  Am.  B.  R.  937,  193  Fed.  475; 
In  re  Kornit  Mfg.  Oo.  (D.  C,  N.  J.),  27  Am. 
B.  R.  244,  lt>2  Fed.  3^;  In  re  MaoDougall 
(D.  C,  N.  Y.),  23  Am.  B.  R.  762,  175  Fed. 
400;  In  re  Hadden  Rodee  Co.  (D.  C,  Wis.), 
13  Am.  B.  R.  604,  135  Fed.  886. 

The  general  appearance  and  pleading  tt  the 
merits,  without  objection  to  jurisdiction,  in 
a  plenary  suit  brought  by  a  trustee  in  bank- 
ruptcy in-  the  district  court  which  had  juris- 
diction of  the  subject-matter,  constitutes  a 
consent  to  the  jurisdiction  of  such  court; 
and  a  challenge  to  the  jurisdiction  made  by 
the  defendant,  after  it  had  taken  some  testi- 
mony under  the  issues  joined,  comes  too  late. 
Detroit  Trust  Oo.  v.  Fontiac  Sav.  Bank  (C. 
O.  A.,  6th  Cir.),  27  Am.  B.  R.  821,  196  Fed. 
29. 

Filing  demurrer  and  answering. —  Where 
an  adverse  claimant  in  possession  of  prop- 
erty alleged  to  have  been  transferred  by  the 
bankrupt  by  way  of  preference  and  fraudu- 
lent conveyance,  in  answer  to  the  prayer  of 
the  trustee's  petition  that  such  conveyance 


be  declared  null  and  void,  files  a  paper  in 
which  he  sets  up  want  of  jurisdiction  to 
grant  relief,  and  also  files  an  answer  on  the 
merits,  denying  that  the  conveyance  was 
without  consideration  or  fraudident  as  to 
creditors,  and  contends  on  review  of  an  ad- 
verse finding  that  the  referee  had  no  juris- 
diction in  the  matter,  the  adverse  claimant 
cannot  be  deemed  to  have  consented  to  the 
jurisdiction  of  the  bankruptcy  court.  In  re 
Michie  (D.  C,  Mass.),  8  Am.  B.  R.  734,  116 
Fed.  749. 

The  general  appearance  of  defendants  who 
are  adverse  parties  to  the  trustee  to  a  rule 
to  show  cause  issued  upon  his  application 
and  their  failure  to  set  up  their  rignt  to  be 
sued  in  the  State  court  until  after  the  filing 
of  the  second  amended. petition,  when  for  the 
first  time  a  case  was  made  out  upon  which 
relief  could  be  obtained  against  them,  does 
not  constitute  consent.  In  re  Henby-Hutehin- 
son  Pub.  Co.  (D-.  C,  111.),  6  Am.  B.  R.  569, 
105  Fed.  900. 

Appearance  and  Bubmisnon  of  rights. —  Al- 
though a  landlord  has  the  right  to  insist  that 
title  to  property  placed  upon  leased  premises 
and  clauned  by  oankrupt's  trustee  as  trade 
fixtures  should  be  determined  in  a  plenary 
suit,  such  right  nmy  be  waived ;  and  where 
.the  landlord  appears  without  objection  and 
submits  her  rights  to  the  special  master  and 
the  bankruptcy  court,  she  cannot,  after  a 
finding  has  be^  ma4c  against  her  as  to  part 
of  her  claim,  urge  the  objection  of  ladk  of 
jurisdiction.  In  re  Howard  Laundry  Oo.  (0. 
C.  A.,  2d  C5r.),  30  Am.  B.  R.  167,  203  Fed. 
446. 

97.  In  re  6teuer  (D.  C,  (Mass.),  5  Am. 
B.  R.  g09,  104  Fed.  976;  In  re  Porterfield 
(D.  0.,  W.  Va.),  16  Am.  B.  R.  11,  138  Fed, 
192,  in  which  case  it  appeared  that  all  the 
inter^ted  parties,  including  the  holder  of 
the  legal  title  to  the  lani  in  controversy, 
came  into  the  bankruptcy  proceedings  and 
submitted  to  a  sale  of  the  land  free  and  clear 
of  all  liens  and  the  proceeds  of  the  sale  were 
paid  into  court  for  distribution,  and  it  was 
held  that  the  parties  had  submitted  to  the 
jurisdiction  of  the  bankruptcy  court ;  Kilgore 
V.  Barr  (Sup.  Ct.,  Va.),  114  Va.  70,  28  Am. 
B.  R.  860,  75  S.  E.  762;  Wells  &  Co.  v.  Sharp 
(C.  C.  A.,  8th  Cir.),  31  Am.  B.  R.  344,  208 
Fed.  393. 
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claimant,  and  he  is  made  a  party  and  by  answer  interposes  a  defense  upon  the 
merits,  he  thereby  consents  to  the  jurisdiction.^  The  fact  that  a  claimant 
"  without  waiver,"  proved  a  judgment  secured  in  a  State  court  in  a  suit  to  s^t 
aside  a  trust  deed  of  property  does  not  amount  to  a  consent  to  the  exercise  of 
jurisdiction  by  the  district  court  in  respect  to  such  property.®®  And  where  in 
a  summary  proceeding  instituted  by  a  trustee,  a  claimant  filed  a  statement 
of  his  daim  and  produced  evidence  in  support  thereof,  at  the  same  time  object- 
ing to  the  jurisdiction  of  the  court  to  determine  such  claim,  he  has  not  con- 
sented to  such  jurisdiction.^®®  On  the  other  hand  if  a  creditor  files  his  claim, 
and  requests  final  disposition  thereof,  without  objection  to  the  jurisdiction, 
he  will  be  deemed  to  have  consented  to  such  jurisdiction  and  will  be  controlled 
by  the  court's  detennination.^®^ 

(Ill)  Effect  of  objection  to  jurisdiction,— ^Where  objection  is  made  to 
the  jurisdiction  of  the  court  before  proceeding  to  a  hearing  on  the  merits, 
and  where  before  a  final  decision  specific  objection  is  made  to  the  jurisdiction 
of  the  court,  the  appearance  is  not  voluntary  and  is  not  sufficient  to  constitute 
a  consent. ^®^  If  the  defaidants  do  not  object  to  the  jurisdiction  of  the  court 
at  any  stage  of  the  proceedings,  it  is  too  late  to  urge  the  objection  on  appeal.^®® 


96.  fVtirbanks  Steam  Shovel  Co.  ▼.  Wills, 
240  U.  a  642,  36  Am.  B.  R.  754,  60  L.  Ed. 
841,  afifg.  Matter  of  Federal  Contracting  Co. 
(C.  C.  A.,  7th  Oir.),  82  Am.  B.  R.  381,  212 
Fed.  688 ;  Haflfenberg  v.  Chicago  Title  ft  Trust 
Co.  (C.  C.  A.,  7th  car.),  ^  Am.  B.  R.  708, 
102  Fed.  874. 

99.  Provins  daim  not  consent  to  jniisdic- 
tion. —  The  fact  that  an  adverse  daimant  in 
a  suit,  "without  waiving  her  preference," 
proved  her  judgment  as  a  preferred  debt,  did 
not  deprive  the  IState  court  of  jurisdiction, 
nor  amount  to  a  consent  to  the  exercise  of 
jurisdiction  hy  the  court  of  bankruptcy. 
Pickens  v.  Dent,  187  U.  8.  177,  9  Am.  B.  R. 
47,  47  L.  Ed.  128.  The  bankruptcy  court 
upon  finding  that  a  claim  was  secured,  has 
no  juriadiction  to  enter  a  decree  against  a 
creditor,  an  adverse  claimant,  for  the  excess 
value  of  his  security  over  his  debt  without 
the  consent  of  such  claimant.  Fitch  v.  Rich- 
ardson (C.  C.  A..  1st  Cir.),  16  Am.  B.  R. 
736,  147  Fed.  197;  Tate  v.  Brinser  (D.  C, 
Pa.),  34  Am.  B.  R.  660,  226  Fed.  878,  hold- 
ing that  proof  of  daims  against  a  bankrupt 
and  the  voting  or  attempting  to  vote  them 
does  not  Amount  to  a  consent  to  the  juris- 
diction of  the  bankruptcy  9ourt,  within  the 
meaning  of  section  ^b  of  the  Bankruptcy 
Act;  such  section  refers  to  consent  relative 
to  ^e  institution  of  actions  at  law  or  in 
equity  in  the  district  court. 

100.  Matter  of  Bacon  (C.  C  A.,  2d  Cir.), 
31  Am.  B.  R.  777,  210  Fed.  129. 

101.  In  re  White  (C.  C.  A.,  7th  CSr.),  24 
Am.  B.  R.  197,  177  Fed.  104. 

102.  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  7  Am.  B.  R.  421,  46  L.  Ed.  413. 

Objections  to  jurisdiction. —  In  the  case  of 
First  Nat.  Bank  of  Chicago  v.  Chicago  Title 
k  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  Ed.  1051,  the  court  said:  "  Petitioners 
asserted  this  express  statutory  limitation  on 


jurisdiction  and  objected  that  the  district 
court  could  not  proceed,  but  their  objections 
were  overruled.  That  they  then  did  not 
abandon  their  claims  did  not"^  amount  to  a 
waiver  of  their  objections  or  to  a  consent  to 
an  exercise  of  jurisdiction  against  which  they 
protested."  In  re  Horgan  (C.  C.  A.,  1st 
Cir.),  19  Am.  B.  R.  857,  168  Fed.  774,  hold- 
ing that  where  the  sureties  on  the  return  of  a 
citation  served  upon  them  objected  to  the 
power  of  the  court  to  order  them  to  turn 
over  the  amount  of  a  deposit  for  their  secur- 
ity, and  prior  to  the  entry  of  the  final  decree 
specifically  objected  to  the  jurisdiction  of  the 
court  to  proceed  summarily,  it  is  sufficiently 
shown  that  they  did  not  consent  to  the  juris- 
diction of  the  court.  And  see  In  re  Hayden 
(D.  C,  Mass,),  22  Am.  B.  R.  764,  172  Fed. 
623,  holding  that  though  a  claimant  appeared 
generally  and  took  part  in  a  hearing  upon  the 
merits,  after  his  motion  to  dismiss  for  want 
of  jurisdiction  had  been  denied,  he  did  not 
consent  to  the  exercise  of  jurisdiction. 

103.  Booneville  Nat.  Bank  v.  Blakey  ( C.  C. 
A.,  7th  Oir.),  6  Am.  B.  R.  13,  107  Fed.  891. 

Objection  first  raised  on  appeal.^ — In  the 
case  of  In  re  Connolly  (D.  C,  Pa.),  3  Am. 
B.  R.  842,  100  Fed.  620,  it  was  held  that 
the  appearance  of  the  respondent  on  a  peti- 
tion of  a  trustee  £or  an  order  compelling 
the  delivery  of  property  and  proceeding  upon 
the  hearing  before  the  referee  without  ob- 
jection to  the  jurisdiction,  implies  consent 
and  precludes  the  respondent  from  raising 
the  point  on  lack  of  jurisdiction  for  the  first 
time  upon  exception  to  an  adverse  report. 
In  re  Iknerick  ( D.  C,  Pa. ) ,  4  Am.  B.  R,  80, 
101  Fed.  231,  holding  that  while  the  court 
has  jurisdiction  of  the  subject-matter  a  party 
submitting  thereto  cannot  for  the  first  time 
complain  of  the  lack  of  jurisdiction  when 
the  deciaion  ia  adverse. 
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e.  Suits  for  reooyery  of  property. —  (l)  In  Gewbbal. — The  exceptions 
added  to  subsection  b  by  the  amendments  of  1903  and  1910  result  directly 
in  the  clothing  of  a  district  court  with  full  jurisdiction  to  entertain  a  suit 
brought  by  a  trustee  to  recover  property  preferentially  transferred  within 
the  meaning  of  §  60-b  or  fraudulently  transferred  or  incumbered  within  the 
meaning  of  §  67-e,  or  §  70-e.^^  The  jurisdiction  of  the  bankruptcy  court 
may  only  be  sustained  by  bringing  th0  allegations  of  the  bill  within  the  pro- 
visions of  §  60.-b,  .§  67-e  or  §  70-e  of  the  act.^°^  Such  d  suit  may  be  laid 
either  in  the  proper  State  court  or  in  a  district  court  even  without  the  consent 
of  the  proposed  defendant.  ^^  If  brought  in  a  State  court,  a  Federal  question 
is  presented,  which  may  be  certified  to  the  United  States  Supreme  Court.^^ 
If  in  the  district  court,  it  need  not  be  in  the  district  where  the  bankruptcy 
proceeding  is  pending. ^^  Siich  a  suit  could  formerly  be  brought,  undier  cer- 
tain circumstances,  in  the  circuit  court  (now  district  court),  as  has  already 
been  shown.^^ 

(2)  Who  may  bring  suit. —  The  extension  of  jurisdiction  resulting  from 
the  amendment  of  this  subsection  was  probably  intended  only  for  the  benefit 
of  the  trustee.     The  adverse  claimant  certainly  cannot  sue  under  §  23-b  in 


104.  If  preferentially  transferred,  it  must 
have  been  within  four  months  of  the  bank- 
ruptcy (§  60-b)  ;  if  fraudulently,  the  State 
statute  of  limitations  controls  (8  70-e).  See 
Gregory  v.  Atkinson  (D.  C,  Mo.),  11  Am. 
B.  R.  4^,  127  Fed.  183,  holding  that  except 
as  to  conveyances  or  preferences  made  within 
the  four  months'  period  the  law  remains  as 
it  was  before  the  amendment.  To  a  similar 
effect  is  the  case  of  Harris  v.  First  Nat. 
Bank  (Sup.  €t.),  216  U.  S.  382^  23  Am.  B. 
R.  631,  54  L.  Ed.  628;  Palmer  v.  Roginsky 
(D.  C,  N.  Y.),  23  Am.  B.  R.  358,  175  Fed. 
883;  Newcomb  v.  Bievin  (D.  C,  So.  Dak.), 
29  Am.  B.  R.  15,  199  Fed.  629.  So  far  as 
these  cases  deny  the  jurisdiction  of  the  dis- 
trict court  to  entertain  suits  by  the  trustee 
for  the  recovery  of  property  fraudulently  con- 
veyed under  §  70-e,  they  have  been  nullified 
bv  the  amendment  of  1910.  A»  to  jurisdic- 
tion to  entertain  a  bill  in  equity  by  a  trustee 
to  set  aside  a  mortgage  as  ]»referential  and 
fraudulent,  see  Hawkins  v.  i>annenberg  Oo. 
(D.  C,  Ga.),  37  Am.  B.  R.  262,  234  Fed. 
752. 

Recovery  of  property. —  In  the  case  of 
Linstroth  Wagon  Co.  v.  Ballew  (C.  C  A., 
5th  Oir.),  18  Am.  B.  R.  23,  32,  149  Fed.  960, 
Judge  McCormick  said:  "The  amendatory 
act  of  1903  gave  concurrent  jurisdiction  to 
the  courts  of  bankruptcy  and  any  State  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  if  suits  by  a 
trustee  for  the  purpose  of  such  recoveries 
as  are  authorized  by  §  60,  subd.  &,  and  §  67, 
Bubd.  6,  in  addition  to  those  which  could  be 
entertained  by  the  consent  of  the  proposed  de- 
fendant.*' Milkman  v.  Arthe  (C.  €.  A.,  2d 
Cir.),  34  Am.  B.  R.  536,  223  Fed.  507  (revg. 
32  Am.  B.  R.  619,  213  Fed.  642),  holding 
that  section  23  h  as  amended  by  the  act  of 
1910-  gives  the  district  court  as  a  court  of 
bankruptcy  jurisdiction  of  a  suit  by  the  trus- 


tee to  trace  certain  funds  of  the  bankrupt 
into  the  purchase  of  property;  Lo^anville 
Banking:  Co.  v.  Forrester  (Ga.  Cfc.  of  App), 
36  Am.  B.  R;  279  87  S.  E.  694  (quoting 
text). 

Recovery  of  preferences  under  f  66  of  New 
York  Stodc  Corporation  Law,  see  Grandison 
V.  Robertson  (C.  C.  A.,  2d  Cir.),  36  Am.  B. 
R.  432,  220  Fed.  985,  mod.  34  Am.  B.  R. 
609,  220  Fed.  985;  Cardoao  v.  Brooklyn  Trust 
Co.  (C.  C.  A.,  2d  Oir.),  36  Am.  B.  R.  361, 
228  Fed.  333. 

105.  Waite  v.  Gottstcin  (D.  C,  Wash.),  35 
Am.  B.  R.  353,  224-  Fed.  281,  holding  that 
the  bankruptcy  court  has  no  jiirifldiction, 
under  section  23b  of  the  Bankruptcy  Act, 
over  a  suit  by  a  trustee  to  recover  property 
of  the  bankrupt  forcibly  seized  by  a  creditor 
against  the  will  and  without  the  ooUusion  of 
the  bankrupt,  and  wrongfully  held  by  such 
creditors  without  consent. 

106.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  995;  Horner-(5kiylord 
Co.  V.  Miller  (D.  C,  W.  Va.),  17  Am.  B.  R. 
257,  147  Fed.  295;  Drew  v.  Myers,  81  Nebr. 
760,  22  Am.  B.  R.  656,  116  N.  W.  781 ;  Blick 
V.  Nimmo  (Md.  Ct.  of  App.),  121  Md.  139,  30 
Am.  B.  R.  770,  772,  88  Atl.  116,  citing  text. 

107.  Rector  v.  City  Deposit  Bank  Co.,  200 
U.  8.  406,  16  Am.  B.  R.  336,  50  L.  Bid.  627, 
where  the  court  holds  that  where  an  action 
was  brought  by  a  trustee  to  recover  what  is 
asserted  to  be  an  asset  of  the  bankrupt  estate, 
a  Federal  question  is  presented,  and  the 
denial  of  the  asserted  right  was  a  denial  of 
a  right  or  title  specially  claimed  imder  a  law 
of  the  United  States. 

108.  See  Lathrop  v.  Drake,  91  U.  S.  516, 
23  L.  Ed.  416.  And  compare  Sherman  v. 
Bingham,  Fed.  Cas.  12,762,  with  Shearman 
V.  Bingham,  Fed.  Cas.  12.733. 

109.  See  p.  517,  ante;  Bush  v.  EHiott,  202 
U.  S.  4n,  16  Am.  B.  R.  656,  60  L.  Ed.  1114. 
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the  district  court,^^®  nor  can  he  by  consent  confer  Bummary  jurisdiction  upon 
the  court  to  determine  the  merits  of  a  real  adverse  claim  in  property  alleged 
to  belong  to  the  bankrupt  but  in  the  claimant's  possession.^^^  The  right  to 
sue  in  a  court  of  bankruptcy,  to  re<fover  property  preferentially  or  fraud- 
ulently transferred,  bdongs  exclusively  to  the  trustee  ;^^  such  right  is  not 
assignable. ^^  But  if  no  trustee  has  yet  been  chosen,  creditors  may  sue  to 
recover  such  property  in  the  State  or  Federal  courts,  on  behalf  of  themselves 
and  all  other  creditors.^^*  Receivers  in  bankruptcy  have  no  legal  right  or 
capacity  to  recover  a  fraudulent  or  preferential  transfer  made  by  a  bankrupt ; 
this  seems  to  be  established  by  a  majority  of  the  cases  and  is  based  upon  the 
correct  principla^^ 

(3)  When  suits  may  be  bbought. —  A  district  court  has  by  subsection  b 
of  this  section  full  jurisdiction  to  entertain  a  plenary  suit  to  set  aside  a 
preference  or  a  fraudulent  conveyance  made  within  the  four  months  prior 
to  bankruptcy,  or  any  transfer  by  the  bankrupt,  which  any  creditor  of  such 
bankrupt  might  have  avoided,  and  to  recover  the  property  so  transferred  or  its 
value.  "  To  recover  property ''  undoubtedly  includes  a  suit,  the  real  purpose 
of  which  is  to  annul  an  incumbrance,  other  than  through  legal  proceedings.^^^ 
Thus,  practically  all  suits  to  set  aside  preferences  or  fraudulent  transfers,^^^ 


lia  Viquesnev  t.  Allen  (C.  G.  A.,  4th 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21,  in 
which  the  court  sayg:  ''The  original  act, 
i  23-a,  relates  only  to  Mntrorertiea  between 
the  trustee  in  bankruptcy  and  adverse  claim- 
ants  to  property  acquired  or  claimed  by  the 
tmstee.  So  also  f  23'b  relates  only  to  suits 
brought  by  trustees  in  bankruptcy,  and  the 
amendments,  if  appUcable  here,  likewise  only 
apply  to  suits  by  trustees  in  bankruptcy.'' 

HI.  In  re  Teschmacher  &  Mrazay  (D.  €., 
Pa.),  11  Anu  B.  R.  547,  127  Fed.  728. 

lis.  Frost  T.  Latham  ft  Co.  (D.  €.,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866;  Lorell  ▼. 
Latham  k  Co.  <D.  C,  Ala.),  32  Am.  B.  R 
191,  211  Fed.  374;  Viqoesney  ▼.  Allen  (C.  C. 
A.,  4th  Cir.),  12  Am^B.  R.  402,  131  Fed.  21. 
The  reslrictiTe  effect  of  this  subsection  has 
no  application  to  the  right  of  a  receiver  to 
maintain  or  defend  his  possession  of  goods 
seized  as  those  of  the  bankrupt.  In  re  Lip- 
man  (D.  C,  N.  J.).  2t  Am.  B.  R.  139,  201 
Fed.  169.  See  also  discussion  under  §  60, 
"  Recoverif  of  preferencBy^  p08t. 

In  an  ancillary  tvit  by  a  tmstee  in  bank- 
ruptcy to  set  aside  an  alleged  preferential 
transfer  of  property  by  the  bankrupt,  other 
claiuMuits  wiU  not  be  allowed  to  intervene, 
but  must  proceed  in  the  court  of  original 
jurisdiction.  ELnauth,  Nachod  &,  Kuhne  y. 
Latham  &  Co.  (C.  €.  A.,  6th  Cir.),  33  Am. 
B.  R.  631,  210  Fed.  721. 

118.  Belding-fiall  Mfg.  Co.  y.  Mercer  & 
Ferdon  Lumber  Co.  (C.  C.  A.,  6th  Cir.),  23 
Am.  B.  R.  695,  176  Fed.  336. 

114.  Guarantee  Title  ft  Trust  Co.  v.  Pearl- 
man  (D.  C,  Pa.),  16  Am.  B.  R.  461,  144 
Fed.  660;  In  re  Schrom  (D.  C,  Iowa),  3 
Am.  B.  R.  352,  97  Fed.  760. 

Sight  of  creditors  to  sue. —  A  trustee  in 
bankruptcy  represents  all  persons  interested 
in  the  estate  of  the  bankrupt.     He  is  the 


representative  of  the  creditors  of  the  bank- 
rupt, and  if  he  in  any  given  case  would  have 
a  right  as  their  representative  to  institute  a 
suit  to  set  aside  a  fraudulent  or  preferential 
transfer,  it  seems  to  follow  as  a  necessary 
consequence  that  such  creditors  are  entitled 
to  do  BO  also,  in  the  absence  of  a  trus- 
tee, and  to  maintain  the  same  until  such 
trustee  shall  have  been  chosen  when  he  would 
be  entitled  to  become  a  party  plaintiff  in  the 
suit.  In  re  Frost  v.  Latham  &  Co.  (D.  C., 
Ala.),  25  Am.  B.  R.  813,  181  Fed.  866. 

115.  Frost  V.  Latham  &  Oo.  (D.  C,  Ala.), 
25  Am.  B.  R.  313,  181  Fed.  866;  BooneviUe 
National  Bank  v.  Blakey  (C.  C.  A.,  7th  Cir.), 
6  Am.  B.  R.  13,  107  Fed.  891;  Beach  v. 
Macon  Grocery  Co.  <C.  C.  A,,  5th  Cir.),  8 
8  Am.  B.  R.  751,  116  Fed.  143.  Contra:  In 
re  Fixen  &  Co.  (D.  C,  Oal.),  2  Am.  B.  R. 
822,  96  Fed.  748;  In  re  McClellum  (D.  C, 
Pa.),  7  Am.  B.  R.  696,  113  Fed.  393.  See 
discussion  under  §  2  ( 3 ) ,  Powers  of  receivers, 
ante. 

116.  As  indicating  this,  note  the  use  of  the 
word  **  incumbrance "  in  J  67-e.  And  com- 
pare Chapman  v.  Brewer,  114  V.  S.  158,  29 
L.  Ed.  83.  For  an  interesting  case  where 
jurisdiction  was  declined  see  Real  Estate 
Trust  Co.  V.  Thompson  (D.  C.,  Pa.),  7  Am. 
B.  R.  520,  112  Feci.  945. 

117.  See  Gregory  v.  Atkinson  (D.  C,  Mo.), 
II  Am.  B.  R.  495,  127  Fed.  183;  Lynch  v. 
Bronson  (D.  C,  Conn.),  20  Am.  B.  R.  409, 
160  Fed.  139,  holding  that,  where  an  insol- 
vent within  the  four  months'  period  pur- 
chased merchandise  on  credit  and,  with  in- 
tent to  defraud  the  seller,  transferred  the 
same  for  an  inadequate  price,  the  trustee  of 
the  insolvent  buyer  may  recover  the  value  of 
the  property. 

As  depending  on  amount  involved  or 
citizenship. —  If  a  cause  of  action  is  stated 
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and  to  avoid  liens  other  than  those  through  l^al  proceedings,  may  be  laid 
in  the  district  court;  with,  it  is  thought,  in  most  instances,  a  reference  by 
consent  to  one  of  the  referees  in  bankruptcy,  as  specicd  master,  to  hear  and 
report  on  the  facts  as  special  master.  *  Where  the  litigants  are  at  a  distance 
from  the  stated  sittings  of  the  district  court,  resort  may  still  be  had  to  the 
then  more  accessible  State  tribunals.  In  "whichever  court  the  suit  is  laid,  it 
at  once  becomes  subject  to  the  rules  and  practice  there  followed.  It  has  been 
held  that  a  district  court  may  not  entertain  a  plenary  suit  in  equity  to  annul 
a  cancellation  of  a  mortgage,  made  by  the  bankrupt  to  himself  as  executor 
under  a  will,  brought  by  beneficiaries,  where  the  general  creditors  of  the  bank- 
rupt have  no  interest. ^^^  Where  neither  of  the  parties  was  a  party  to  the 
bankruptcy  proceeding,  this  section  confers  no  jurisdiction.^^*  If  the  property 
in  controversy  is  not  a  part  of  the  bankrupt  estate  and  may  not  be  distributed 
in  the  proceeding,  the  controversy  cannot  be  determined  therein.  ^^  Irrespec- 
tive of  the  amendment  of  1903,  a  district  court  has  jurisdiction  to  determine 
in  a  plenary  suit,  the  rights  of  parties  in  respect  to  property  which  has  been 
surrendered  by  a  receiver  without  authority.^^  Where  property  has  passed 
into  the  actual  or  constructive  possession  of  the  trustee,  it  has  been  held  that 
the  district  court  may  entertain  a  plenary  suit  brought  against  the  trustee  to 


under  the  bankruptcy  act  over  which  the 
United  States  District  Court  has  jurisdiction, 
that  jurisdiction  will  not  be  ousted  by  fail- 
ure to  plead'  or  show  that  the  amount  in- 
volved was  more  than  $3,000,  or  that  the 
residence  of  all  parties  was  within  the  same 
district.  Milkman  v.  Arthe  (D,  C,  N.  Y.), 
32  Am.  B.  R.  519,  213  Fed.  642.    . 

118.  Bruniley  v.  Jones  (0.  C.  A.,  5th 
Cir.),  15  Am.  B.  R.  678,  141  Fed.  31S,  72 
C.  C  A.  466.  Compare  Homer-Oaylord  Co. 
V.  Miller  (D.  C,  W.  Va.),  17  Am.  B.  R. 
257,  147  Fed.  295. 

119.  Henrie  v.  Henderson  (C.  C*  A.,  4th 
Cir.),  16  Am.  B.  R.  617,  145  Fed.  316. 

130.  Matter  of  Girard  Glazed  Kid  Co.  (2) 
(D.  C,  Pa.),  14  Am.  B.  R.  485,  136  Fed.  51K 

Recovery  of  damages  for  conspiracy. —  A 
suit  by  a  trustee  in  which  the  complaint 
states  a  cause  of  action  to  recover  damages 
for  a  conspiracy  with  the  bankrupt,  whereby 
the  bankrupt,  known  by  the  defendants  to 
be  insolvent,  purchased  goods  on  credit  and 
turned  them  over  to  the  defendants  for  less 
than  their  value,  is  not  a  suit  to  set  aside  a 
fraudulent  transfer  within  the  provisions  of 
section  67-e,  and  the  bankruptcy  court  has  no 
jurisdiction  thereof  under  section  23-b. 
Lynch  v.  Bronson  (D.  C,  Conn.);  24  Am. 
B.  R.  613,  177  Fed.  605. 

Recovery  of  property  held  under  secret 
trust. —  The  bankruptcy  court  has  no  juris- 
diction of  an  action  by  a  trustee  in  bank- 
ruptcy, wherein  no  question  of  preference  is 
involved,  to  recover  real  property  which  has 
never  been  in  the  possession  of  bankrupt  or 
the  trustee,  but  which  is  alleged  to  be  held 
by  bankrupt's  wife,  who  received  title  thereto 
long  prior  to  the  four  months'  period,  as 
trustee,  in  secret  trust  for  the  bankrupt,  the 
record  title  being  in  her  but  the  real  owner- 
ship of  the  property  being  in  bankrupt,  since 


in  such  case,  no  ''transfer"  of  the  property 
is  shown.  Newcomb  v.  Biwer  (D.  C,  S. 
Dak.),  29  Am.  B.  R.  15,  199  Fed.  529. 

Property  held  in  trust  for  wife. — Although 
a  transfer  by  some  third  person  for  the  bene- 
fit of  the  bankrupt  cannot  be  avoided  by  a 
creditor  under  section  70-e  of  the  Bankruptcy 
Act,  stiU  when  it  is  alleged  in  a  suit  by  the 
trustee  that  money  of  the  bankrupt  was  by 
ageement  used  by  his  brother  in  creating  a 
trust  for  his  wife,  and  that  the  entire  trans- 
action was  an  attempt  to  conceal  the  money 
of  the  bankrupt  by  transferring  it  in  the 
form  of  stock,  relief  may  be  granted  if  the 
facts  are  substantiated.  MiUunan  v.  Arthe 
(D.  C,  N.  Y.),  32  Am.  B.  R.  519,  213  Fed. 
642. 

Property  not  belonging  to  bankrupt  es- 
tate.—  The  bankruptcy  court  has  no  juris- 
diction of  a  suit  by  the  trustee  in  bankruptcy 
of  a  contractor,  under  an  agreement  to  con- 
struct a  building  for  a  nonresident  owner  at 
the  date  of  the  bankruptcy,  against  the  owner 
and  nonresident  subcontractors  to  determine 
the  vaUdity  of  orders  given  by  the  bankrupt 
to  the  subcontractors  or  the  owner.  This 
because  the  court  is  not  in  possession  of  the 
res4  Under  suoh  circumstances  the  court  has 
no  jurisdiction  of  resident  claimants  holding 
no  property  belonging  to  the  bankrupt  es- 
tate. Matter  of  Smith  Construction  Co.  (D. 
C,  Ga. ) ,  36  Am.  B.  R.  227,  224  Fed.  228. 

121.  Whitney  v.  Wenman,  19«  U.  6.  539, 
14  Am.  B.  R.  45,  49  L.  Ed.  1157.  In  which 
it  appeared  that  a  temporary  receiver  in 
bankruptcy  had  turned  over  to  third  parties 
warehouse  receipts  belonging  to  the  bank- 
rupt, and  it  was  held  that  such  surrender 
bemg  unauthorized  suit  might  be  brought  bv 
the  trustee  in  a  district  court  to  recover  sncb. 
property. 
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determine  tiie  validity  of  liens  claimed  against  such  property,^^  but  in  both 
instances  jurisdiction  exists  under  §  2  (7)  of  the  act  which  vests  district  court 
with  original  jurisdictipn  to  determine  controversies  with  relation  to  estates 
of  bankrupts,  rather  than  under  subsection  6  of  §  23.^^  A  suit,  either  at  law 
or  in  equity,  may  be  brought  in  the  district  court  to  recover  a  voidable  prefer- 
ence;^^ it  will  become  important  in  determining  the  question  of  jurisdiction 
to  ascertain  whether  the  transfer  was  in  fact  preferential,  and  the  cases  cited 
under  §  60-a-b  will*  be  helpful.  Where  property  in  the  possession  of  the 
adverse  claimant  was  sold  to  him,  title  thereto  may  noj;  be  tried  in  a  suit 
brought  by  the  trustee  in  the  district  court. ^^  A  plenary  suit  by  the  trustee 
of -a  bankrupt  corporation  to  recover  unpaid  subscriptions  is  not  for  the 
recovery  of  property  under  this  subsection  and  may  not  be  brought  in  a  court 
of  bankruptcy  without  the  consent  of  the  proposed  defendants. ^^*  Suits 
against  wrongdoers,  who  have  wrongfully  appropriated  or  misapplied  funds 
belonging  to  the  bankrupt  estate,  without  the  consent  of  the  bankrupt  do  not 
fall  within  the  meaning  of  the  subsection  as  amended,^^  nor  do  suits  for  the 
recovery  of  ordinary  contract  debts.^^  The  performance  by  a  third  person 
of  a  contract  with  the  bankrupt  cannot  be  enforced  in  summary  proceedings.^^ 
f.  Summary  jurisdiction. — (1)  In  oenesax. — -The  amendments  have  not, 
it  is  thought,  changed  the  effect  of  present  precedents  against  the  exercise  of 
jurisdiction  summarily.  If  the  party  proceeded  against  is  "  an  adverse 
claimant,"  in  the  broad  sense  of  the  words,  he  should  not,  under  the  present 
law,  be  asked  to  respond  to  a  petition,  order  to  show  cause,  or  motion,  any 
more  than  he  was  under  the  law  of  1867,  as  it  was  interpreted  in  Eyster  v. 
Gaff.^^    If  the  party  is  in  possession  of  the  property  adversely  claimed  by 


m.  Goodnougli  'Mercaatile  ft  Stock  Co.  v. 
Galloway  (D.  C,  Or.),  19  Am.  B.  R.  244, 
156  Fed.  604. 

1S3.  See  eases  cited  imder  $  2(7),  ante. 

lU.  Bowman  v.  Alpha  Farma  (D.  C,  N. 
Y.),  18  Am.  B.  R.  700,  153  Fed.  380;  Parker 
r.  Black  (D.  C,  N.  Y.),  16  Am.  B.  R.  202, 
143  Fed.  560;  Parker  v.  Sherman  (C.  0.  A., 
2d  Oir.),  32  Am.  B.  R.  393,  212  Fed.  917. 

185.  In  re  Flynn  (D.  C,  N.  Cax.),  11  Am. 
B.  R.  318,  126  Fed.  422. 

186.  In  re  Hutchinson  ft  Wilmoth  (C.  C. 
A.,  6th  Cir.),  19  Am.  B.  R.  313,  158  Fed. 
74,  holding  that  a  suit  for  the  recovery  of 
unpaid  stock  suhecriptions  is  not  a  suit  for 
the  recovery  of  property  under  $  60-b,  $  67 -c, 
or  I  70-e.  Compare  Skillin  v.  Magnus  (D.  C, 
N.  Y.),  19  Am.  B.  R.  397,  162  Fed.  689; 
Thrall  v.  Union  Made  Tobacco  Co.,  22  Am. 
B,  R.  287,  54  Ohio  Law  Bull,  732;  In  re 
Eurdca  Furniture  Co.  (D.  C.,  Pa.),  22  Am. 
3.  R.  395,  170  Fed.  485. 

187.  Recovery  of  funds  withdrawn  by 
officers  of  bankrupt  corporation. —  Where  the 
bill  in  a  suit  by  a  trustee  in  bankruptcy 
against  the  directors  of  the  bankrupt  to  re- 
cover funds  formerly  belonging  to  the  bank- 
rupt, imports  not  that  the  bankrupt  corpo- 
ration has  done  anything,  but  that  certain 
of  it«  officers,  by  false  pretenses,  have  with- 
drawn its  funds,  the  suit  is  not  to  avoid  a 
transfer  by  the  bankrupt  of  its  property, 
but  a  suit  against  wrongdoers,  who  have  ap- 
propriated it  without  the  bankrupt's  assent, 


and  is,  therefore,  not  within  sections  23-b 
and  70-e  of  the  Bankruptcy  Act.  Park  v. 
Cameron  ^  Bolton,  237  U.  S.  616,  34  Aip.  B. 
R.  849,  59  L.  Ed.  1147. 

128.  Bush  V.  Elliott,  202  U.  S.  477,  15  Am. 

B.  R.  565,  50  L.  Ed.  1114;  Hinds  v.  Moore 

(C.  C.   A.,  6th  Cir.),  14  Am.  B.  R.   1,  134 

Fed.  221;  Matter  of  Ballou  (I>.  C,  Ky.),  33 

Am.  B.  R.  21,  215  Fed.  810. 

189.  Matter  of  Ballou  (D.  C,  Ky.),  33 
Am.  B.  R.  21,  215  Fed.  810,  holding  that  a 
referee  in  bankruptcy  has  no  jurisdiction  of 
a  summary  proceeding  to  compel  the  issu- 
ance of  stock  by  a  corporation  to  a  trustee  in 
bankruptcy  under  an  agreement  by  the  pro- 
mroters  of  the  corporation  to  issue  stock  to 
the  bankrupt  in  payment  of  services, 

180.  91  U.  S.  521,  23  L.  Ed.  403.  Compare 
Burbank  v.  Bigelow,  92  U.  S.  179,  23  L.  Ed. 
542;  Smith  v.  Mason,  81  U.  S.  419,  Marshall 
V.  Knox,  83  U.  S.  551,  21  L.  Ed.  481 ;  also  In 
re  Rockwood  (D.  rC.,  Iowa),  1  Am.  B.  R. 
272,  91  Fed.  363;  In  re  Kelly  (D.  C,  Tenn.), 
1  Am.  B.  R.  306,  81  Fed.  504;  In  re  Franks 
(D.  C,  Ala.),  2  Am.  B.  R,  634,  95  Fed,  635; 
In  re  Baudouine  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  651,  101  Fed.  547;  In  re  Cohn  (D.  C, 
N.  Y.),  3  Am.  B.  R.  421,  98  Fed.  75;  Matter 
of  Lummus  (D.  C,  Ga.),  32  Am.  B.  R.  740, 
214  Fed.  891.  When  the  claimant  also  is  a 
bankrupt,  summary  jurisdiction  exists;  In 
re  Rosenberg  (D.  C,  Pa.),  8  Am.  B.  R. 
624,  116  Fed.  402.  See  also  cases  decided 
by  the  Supreme  Court  under  the  present  law 
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the  bankrupt  or  his  trustee  he  cannot  be  deprived  of  the  right  to  litigate 
the  disputed  right  to  possession  or  ownership  in  a  plenary  suit  brought  either 
in  a  district  court  or  the  proper  State  court.^^  An  undisputed  debt  due  the 
bankrupt  cannot  be  collected  by  a  summary  proceeding.  It  can  only  be 
collected  by  an  independent  suit  brought  by  the  trustee  against  the  debtor  in 
a  court  of  competent  jurisdiction.^^  A  claimant  may  not  be  directed  sum- 
marily to  surrender  property  in  his  possession  to  the  trustee,  upon  the  mere 
allegation  of  the  trustee  that  the  claimant's  interest  is  not  in  good  faith,  and 
that  he  intends  to  attack  the  claim  on  the  groimd  that  it  is  fraudulent ^^ 
Where  the  claimant  has  submitted  to  the  jurisdiction  of  the  court,  be  cannot 
complain  of  the  summary  disposition  of  his  claim. ^^ 

(2)  Ii^estigation  as  to  nature  op  claim. —  If  it  is  ascertained  upon 
investigation  that  the  claim  is  adverse,  the  court  will  refuse  to  issue  a  sum- 
mary order  against  third  persons,  requiring  them  to  turn  over  property  alleged 
to  have  been  transferred  by  the  bankrupt  after  adjudication.^^    The  referee 


referred  to  in  the  next  paragraph.  The  ca«e 
of  In  re  Tune  (D.  C,  Ala.),  8  Am.  B.  R. 
285,  115  Fed.  906,  is  a  valuable  addition  to 
the  discugsion  and  pointfl  out  clearly  when 
summary  jurisdiction  should  he  assumed  and 
when  not. 

181.  In  re  Knickerbocker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  381,  121  Fed.  1004;  In  re 
Rochford  {C.  C.  A.,  8th  Cir.),  10  Am.  B.  R. 
608,  124  Fed.  182;  Matter  of  Andre  (C.  C. 
A.,  2d  Cir.),  13  Am.  B.  R.  132,  68  C.  C.  A. 
374,  135  Fed.  736;  Matter  of  Lummua  (D.  €., 
Ga.),  32  Am.  B.  R.  740,  214  Fed.  891 ;  Matter 
of  Kramer  &  Muchnick  (D.  C,  Pa.),  33  Am. 
B.  R.  223,  218  Fed.  138;  Matter  of  McCrura 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  604,  214 
Fed.  207. 

If  A  pexBon  cUima  property  in  his  posses- 
sion, in  good  faith,  the  referee  cannot  by 
summary  order  direct  that  it  be  surrendered 
to  the  bankrupt's  trustee.  In  re  Walsh  Bros. 
(D.  C,  Iowa),  21  Am.  B.  R.  14,  163  Fed. 
352. 

The  legitimate  object  of  summary  proceed* 
mgs  by  a  trustee  in  bankruptcy  is  accom- 
plished when  it  appears  that  the  property 
sought  to  be  recovered  is  in  the  possession 
of  a  third  person  and  held  under  an  adverse 
claim,  which  existed  at  the  time  the  petition 
in  bankruptcy  was  filed,  and  which,  is  sup- 
ported by  uncontradicted  testimony,  would 
sustain  a  judgment  in  favor  of  the  claimant 
—  even  though  the  claim  might  in  the  end 
prove  to  be  fraudulent  and  voidable;  but  a 
merely  frivolous  claim,  such  as  that  of  an 
agent  of  bailee  holding  in  the  interest  of  the 
bankrupt,  will  not  be  allowed  to  defeat  sum- 
mary process.  Courtney  f.  Shea  (C.  C.  A., 
6th  Cir.),  34  Am.  B.  R.  753,  225  Fed.  358. 

Evidence  of  ownership. —  Where  by  the  un- 
contradicted testimony  a  motor  truck  claimed 
by  the  wife  of  a  bankrupt  is  in  a  garage  in 
her  name,  she  is  entitled  to  retain  such 
possession  until  it  is  determined  in  a  plenary 
action  that  she  is  not  entitled  thereto.  Her 
claim  is  not  merely  colorable.  Matter  of 
Markel  (D.  C,  Col.),  36  Am.  B.  R.  318,  228 
Fed.  926. 


139.  Matter  of  Ballou  (D.  C,  Ky.),  33  Am. 

B.  R.  21,  215  Fed.  810. 

188.  Claim  alleged  to  be  fraudulent. —  In 
the  ease  of  In  re  Tarbox  (D.  €.,  Mass.),  26 
Am.  B.  R.  432,  185  Fed.  986,  the  court  said: 
"The  referee  has  jurisdiction  under  a  sum- 
mary petition  to  inquire  and  decide  whether 
or  not  the  daim  under  which  property  is 
held  adversely  to  the  trustee  is  mer^y  color- 
able. But  unless  he  can  find  it  merely  color- 
able he  has  no  jurisdiction  to  proceed  fur- 
ther. •  He  cannot  hear  and  determine  its 
merits  under  a  summary  petition,  if  there  is 
a  real  controyer^  as  to  tibie  merits.  Plainly 
tlus  truatee  cannot  enlarge  the  referee's  juris- 
diction merely  by  alleging  that  the  claim 
under  whidi  the  property  ia  held  has  no 
merits  or  is  fraudulent^  or  by  calling  it 
"merely  colorable"  when  no  other  reasons 
appear  for  so  describing  it  than  its  alleged 
want  of  merit  or  its  fraudulent  character." 

In  the  ease  of  In  re  Franklin  Suit  &  6kirt 
Co.  (D.  C,  Pa.),  28  Am.  B.  R.  278,  197  Fed. 
591,  the  court  said:  "If  aa  the  result  of* 
such  an  inquiry,  it  should  appear  that  the 
goods  in  question  are  held  under  a  real  ad- 
verse title;  even  if  such  title  be  founded  upon 
what  may  seem  to  be  a  fraud,  it  would,  no 
doubt,  be  necessary  to  fight  that  controversy 
out  in  a  plenary  suit ;  but  if  there  should  be 
no  real  claim  of  title,  either  fraudulent  or 
bona  fide,  and  if  the  goods  should  be  merely 
held  by  a  person  who  is  the  bankrupt  him- 
self in  disguise,  the  court  would  imquestion- 
ably  have  power  to  take  the  goods  into  its 
own  custody  as  the  property  of  the  bank- 
rupt, and  proceed  to  administer  them  ac- 
cording to  law." 

134.  Matter  of  Traunstein  v.  White,    (D. 

C,  Mass.),  34  Am.  B.  R.  482,  225  Fed.  317. 

135.  In  re  Hayden  (D.  C,  Mass.),  22  Am. 
B.  R.  764,  172  Fed.  622;  Matter  of  Lummus 
(D.  C,  Ga.),  32  Am.  B.  R.  740,  214  Fed. 
891.  As  to  inquiry  into  basis  of  adverse 
claim  eee  discussion  under  "Inquiry  as  to 
basis  of  claim," 


§  23-b.] 
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iiiay  pursue  the  inyestigation.  and  for  such  purpose  may  cite  the  cteditor  to 
show  cause,  but  if  the  creditor  asserts  a  claim  Tvhich  is  substantial,  and  objects 
to  the  jurisdiction  of  the  oourt,  the  trustee  should  be  directed  to  recover  by 
plenary  suit.^^^  As  a  matter  of  right,  the  claimant  should  have  his  day  in 
court  in  the  regular  way,  t.  e.,  by  pleadings,  trial,  and  judgment.  On  the 
other  hand,  if  his  claim  is  not  strictly  adverse,  summary  process  is  permissible, 
even  that  of  contempt ^^ 

(3)  Effect  op  A:s.rBia)MENT  of  1903, —  The  act  of  1903  having  made 
Bardes  v.  Bank  no  longer  the  law,  it  has  been  suggested  that  resort  may  now 
be  had  to  summary  remedies  in  many  cases  where  it  was  denied  before. ^^ 
But  the  only  change  accomplished  by  the  amendment  is  to  give  jurisdiction 
of  suits  at  law  and  in  equity  to  recover  property  to  the  district  courts,  as  well 
as  to  the  courts  of  the  State, 

(4)  JuKisDicTioN  AS  DEPENDENT  UPON  POSSESSION. — (I)   OenercU  Tule. 

Thfe  power  of  the  district  court  to  proceed  summarily  will  depend  largely 
upon  whether  the  subject-matter  is  in  its  possession,  either  actually  or  con- 
structively ;  where  such  possession  is  shown  the  court  may  proceed  summarily 
to  determine  controversies  in  respect  to  the  property,  and  the  extent  and 
character  of  liens  thereon  or  rights  therein,**    Once  acquiring  possession,  the 


UM.  Matter  of  VaUozza  (D.  €.,  N.  J.), 
34  Am.  B.  R.  409,  225  Fed.  334,  citing  text. 

137.  In  re  Davis  (D.  a,  Tex.),  9  Am.  B. 
R.  670,  119  Fed.  950. 

138.  Lawrence  v.  Lowrie  (D.  C,  Pa.),  13 
Am.  B.  R.  297,  133  Fed.  9^5. 

139.  Whitney  t.  Wenman,  19S  U.  S.  558, 
14  Am.  B.  R.  45,  49,  49^  L.  Ed.  1161;  First 
Nat.  Bank  of  Chicago  y.  Chicago  Title  k 
Troat  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  £d.  1051,  where  the  court  states  that 
the  rule  in  force  under  the  act  of  1867  that 
the  bankruptcy  court  was  without  jurisdic- 
tion to  determine  adverse  claims  in  property 
not  in  possession  of  the  assignee  m  bank- 
ruptcy Dy  summary  proceedings,  whether 
absolute  title  or  only  a  lien  was  asserted,  is 
equaUy  applicable  under  the  present  law; 
(yOeU  V.  Boyden  (C  C.  A.,  6th  Cir.),  17  Am. 
B.  R.  751,  756,  150  Fed.  731;  In  re  Bau- 
douine  (C.  C.  A,,  2d  Cir.),  3  Am.  B.  R.  651, 
101  Fed.  574;  In  re  Lemmmi  h  Gale  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  291,  112  Fed.  296; 
Cleminshaw  y.  International  Shirt  &  CoUar 
Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  616,  166 
Fed.  797;  Galbraith  v.  toocery  Co.  (C.  C. 
A.,  8th  Cir.),  82  Am.  B.  R.  762,  216  Fed. 
842. 

The  possession  of  the  res  draws  to  the 
court  jurisdiction  of  aU  questions  in  respect 
to  title  or  lien.  In  re  McMahon  (C.  C.  A., 
eth  Cir.),  17  Am.  B.  R.  530,  147  Fed,  684. 
Where  the  property  is  in  possession  of  the 
trustee,  the  bankruptcy  court  may,  upon 
notice  to  claimants,  determine  the  conflict- 
ing claims  of  the  parties  interested  in  the 
property.  In  re  Noel  (D.  C,  Md.),  14  Am. 
B.  R.  715,  137  Fed.  694.  The  bare  posses- 
sion of  the  property  by  the  court  through 
its  officers,  is  sufficient  to  give  the  court 
jurisdiction  to  determine  to  whom  the  prop* 
erty  belongs.     In  re  Leeds  Woolen   Mills 


(D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed. 
922.  The  summary  jurisdiction  of  the  bank- 
ruptcy court  can  be  sustained  only  when  said 
court,  through  the  acts  of  its  officers,  such 
as  referees,  receivers,  or  trustees,  has  taken 
possession  of  the  rea  as  the  property  of  the 
bankrupt;  Matter  of  Schmiek  Handle  k 
Lumber  Co.  (D.  C,  Me.),  37  Am.  B.  R.  494, 
233  Fed.  446. 

Summaiy  proceedings  in  respect  to  prop- 
erty in  postession  of  trustee. —  In  the  case  of 
In  re  Rathman  ( C.  C.  A.,  8th  Cir. ) ,  25  Am. 
B.  R.  246,  183  Fed.  913,  the  court  said: 
"  The  bankruptcy  court  has  jurisdiction  to 
draw  to  itself,  and  to  determine  by  summary 
proceedings  after  reasonable  notice  to  claim- 
ants, the  merits  of  controversies  between  the 
trustee  and  such  claimants  over  liens  upon 
and  the  title  to  property  claimed  by  the 
trustee  as  that  of  the  bankrupt  which  has 
been  lawfully  reduced  to  the  actual  posses- 
sion of  the  trustee  or  of  some  other  officer 
of  the  bankruptcy  court  as  the  property  of 
the  bankrupt.''  Citing  Murphy  v.  John  Hoff- 
man Company,  211  U.  S.  562,  669,  570,  21 
Am.  B.  R.  487,  29  Sup.  Ct.  154,  53  L.  Ed. 
327 ;  White  v.  Schloerb,  178  U.  S.  542,  645, 
546,  548,  4  Am.  B.  R.  178,  20  Sup.  Ct.  1007, 
44  L.  Ed.  1183;  In  re  Epstein  (C.  C.  A.,  8th 
Cir.),  19  Am.  B.  R.  89,  156  Fed.  42,  84  C.  C. 

A.  208,  17  L.  R.  A.  (K.  8.)  466;  Thomas  v. 
Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  585,  687,  590,  97  C.  C.  A.  636, 
637,  540,  26  L.  R.  A.  (N.*S.)  1180;  Mound 
Mines  Company  v.  Hawthorne  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  882, 
886,  97  C.  C.  A.  394,  398;  Goodnough  Mer- 
cantile k  Stock  Co.  V.  Ga-Uoway  (D.  C, 
Ore.),  19  Am.  B.  R.  244,  166  Fed.  604,  609; 
In  re  McMahon   (C.  C.  A.,  6th  Cir.),  17  Am. 

B.  R.  530,  77  C.  C.  A.  668,  669,  671,  147  Fed. 
684,    686,    687;    WTiitney   v.    W^enman,    198 
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jurisdiction  to  determine  by  plenary  suit  or  summary  proceedings  all  con- 
flicting claims  will  remain  in  the  court,  and  there  can  be  no  interference 
with  such  possession  upon  the  part  of  any  other  court,  except  by  way  of  review 
or  appeal.  Summary  jurisdiction  may  not  be  exercised  to  determine  adverse 
claims  to  property  not  in  the  possession  of  the  trustee,  whether  the  adverse 
claimant  asserts  absolute  title  or  merely  a  lien,^*^    It  has  been  held,  that  where 


U.  S.  539,  549,  553,  14  Am.  B.  R.  45,  25 
Slip.  Ct.  778,  49  L.  Ed.  1167. 

dases  where  summary  jurisdiction  may  be 
exercised. —  The  district  court  sittixig  ixL 
bankruptcy  has  jurisdiction  to  draw  to  it- 
self and  to  determine  by  summary  proceed- 
ings after  reasonable  notice  to  the  claimants, 
all  controversies  between  the  trustee  and  ad- 
verse claimants  over  liens  upon^  and  the  title 
and  possession  of  ( 1 )  property  in  the  posses- 
sion of  the  bankrupt  when  the  petition  in 
bankruptcy  is  filed,  (2)  property  held  by 
third  parties  for  him,  (3)  property  lawfully 
seized  by  the  marshal  as  the  bankrupt's 
under  clause  3  of  section  2  of  the  bankruptcy 
law,  and  (4)  property  claimed  by  the  trustee 
which  has  been  lawfully  reduced  to  actual 
possession  by  U^e  officers  of  the  court.  Dar- 
rough  V.  First  National  Bank  of  Claremore 
(Okl.  Sup.  Ct.),  37  Am.  B.  R.  76,  166  Pac 
1<91. 

140.  Matter  of  Barker  Piano  Co.  (C.  C. 
A.,  2d  Cir.),  37  Am.  B.  R.  271,  233  Fed. 
6fi2;  Williams  v.  Noyes  &  Nutter  Mfg.  Co. 
(Sup.  Ct.,  Me.),  112  Me.  408,  33  Am.  B.  R. 
865,  92  Atl.  482;  Meek  v.  Eggerman  (Okl. 
Sup.  Ct.),  36  Am.  B.  R.  488,  156  Pao. 
622;  Matter  of  BaJlou  (D.  C,  Ky.), 
33  Am.  B.  R.  21,  216  Fed.  810;  Mound  >Cmes 
Co.  V.  Hawthorne  (C.  C.  A.,  «th  Cir.),  23 
Am.  B.  R.  242,  173  Fed.  882;  In  re 
Schermerhorn   (C.  C.  A.,  8th  Cir.),  16  Am. 

B.  R.  607,  145  Fed.  341;  In  re  Moody   (D. 

C,  Iowa),  12  Am.  B.  R.  718,  724,  131  Fed. 
626;  In  re  Rochford  (C.  C.  A.,  8th  dr.), 
10  Am.  B.  R.  608,  124  Fed.  187;  Crosby  v. 
Spear,  98  Me.  642,*  11  Am.  B.  R.  613;  Chaun- 
cey  V.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.),  9 
Am.  B.  R.  444,  119  Fed.  1,  holding  that 
where  the  bankruptcy  court  in  the  exercise 
of  its^stomary  jurisdiction  obtains  the  law- 
ful custody  ot  property  to  which  liens  at- 
tach, it  has  the  jurisdiction  to  determine 
the  relative  priorities  of  conflicting  claims 
to  the  fund  realized  from  the  sale  of  the 
property;  In  re  Reynolds  (D.  C,  Mont.),  11 
Am.  B.  R.  768,  127  Fed.  760 ;  In  re  Kellogft 
(C.  C.  A.,  2d  Cir.),  la  Am.  B.  R.  7,  121 
Fed.  333;  In  re  MoCallum  (D.  C,  Pa.),  7 
Am.  B.  R.  596,  113  Fed.  393;  In  re  Whitener 
(C.  C.  A.,  5th  Cir.),  &  Am.  B.  R.  198,  105 
Fed.  180;  Keegan  v.  King  (D.  C,  Ind.),  3 
Am.  B.  R.  79-,  96  Fed.  758.  See  also  cases 
cited  under  §  2(7),  ante. 

Court  acquiring  possession. —  In  the  ease 
of  Murphy  v.  John  Hoffman  Co.,  211  U.  S. 
562.  21  Am.  B.  R.  487,  53  L.  Ed.  327,  affg. 
187  N.  Y.  548,  80  N.  E.  1104,  the  court  said: 
"  But  where  the  property  in  dispute  is  in 
the  actual  possession  of  the  court  of  bank- 


ruptcy there  comes  into  play  another  prin- 
ciple, not  peculiar  to  courts  of  bankruptcy, 
but  applicable  to  all  courts,  federal  or  state. 
Where  a  court  of  competent  jurisdiction  has 
taken  property  into  its  possession  throuf^ 
its  officers  the  property  is  thereby  wim- 
drawn  from  the  jurisdiction  of  all  other 
courts.  The  court  having  poesession  of  the 
property,  has  an  ancillary  jurisdiotion  to 
near  and  determine  all  questions  respecting 
the  title,  possession  or  control  of  the  prop- 
erty. In  the  courts  of  the  United  States 
this  ancillary  jurisdiction  may  be  exercised, 
though  it  is  not  authorized  by  any  statute. 
The  jurisdiction  in  such  cases  arises  out  of 
the  possession  of  the  property  and  is  exclu- 
sive of  the  jurisdiction  of  all  other  courts, 
although  otherwise  the  controversy  would  be 
cognizable  in  them.  Accordingly,  where 
property  was  in  the  possession  of  the  bank- 
rupt at  the  time  of  the  appointment  of  a  re- 
ceiver, it  was  held  that  •  the  bankruptcy 
court  had  jurisdiction  to  determine  the  title 
to  it,  as  against  an  adverse  claimant,  and 
that  the  receiver  had  no  right  to  deliver  it 
to  him  'Without  the  order  of  the  court."  In 
this  case  the  court  held  that  the  seizure  of 
goods  in  the  possession  of  a  receiver  ap- 
pointed in  the  bankruptcy  court  could  not 
be  interfered  with  on  a  writ  of  replevin  from 
another  court. 

Exclusive  jurisdiction. —  Where  a  court  of 
competent  jurisdiction  has  takoi  property 
into  its  possession,  through  its  officers,  the 
property    is    thereby    withdrawn    from    the 

Jurisdiction  of  all  other  courts.  The  court, 
taving  possession  of  the  property,  has  an 
ancillary  jurisdiction  to  hear  and  determine 
all  questions  respecting  title,  possession,  or 
control  of  the  property.  The  jurisdiction  in 
such  cases  arises  out  of  the  possession  of 
the  property,  and  is  exclusive  of  the  juris- 
diction of  all  other  courts.  Wright  v.  Har- 
ris (D.  C,  Ga.),  34  Am.  B.  R.  574,  221  Fed. 
736,  citing  Murphy  v.  John  Hoffman  Co.,  211 
U.  S.  562,  21  Am.  B.  R.  487,  63  L.  Ed.  327 ; 
Whitney  v.  Wenman,  198  U.  S.  663,  14  Am. 
B.  R  45,  4»  L.  Ed.  1157. 

141.  First  National  Bank  v.  Chicago  Title 
&  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102 
49  L.  Ed.  1061 ;  Morning  Telegraph  Pub.  Co. 
V.  Hutchinson  (Sup.  Ct.,  Mich.),  146  Mich. 
38,  17  Am.  B.  R.  426,  109  N.  W.  4^;  Coonev 
V.  Collins  (C.  C.  A.,  9th  Cir.),  23  Am.  B. 
R.  840,  176  Fed.  189. 

Property  held  under  writ  of  replevin  prior 
to  bankruptcy. —  Where  the  sheriff,  in  an  ao> 
tion  poiding  in  a  State  court,  holds  prop- 
erty m  replevin  taken  by  him  prior  to  bank- 
ruptcy  proceedings  under  claim   of  owner- 
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property  in  the  possession  of  the  trustee  is  claimed  by  a  person  who  was  not 
a  party  to  the  bankruptcy  proceedings,  or  any  other  controversy  as  to  dis- 
tribution of  the  estate,  the  court  or  referee  has  no  jurisdictian  to  summarily 
determine  the  ownership  of  such  property.  The  claimant  is  at  least  entitled 
to  a  determination  of  the  daim,  in  judicial  proceedings  in  which  he  has  had 
an  opportunity  to  appear.  *^ 

(II)  Claim  of  interest  in  property  in  possession  of  court. —  Where  a  third 
person  claims  an  interest  in  property  in  the  possession  of  the  bankrupt  adjudi- 
cation and  whidx  thereupon  passed  into  the  possession  of  the  trustee,  the 
referee  may,  by  summary  proceedings,  require  the  claimant  to  appear  in  the 
bankruptcy  court,  and  may  adjudicate  the  rights  of  the  parties  in  respect  to 
auch  property.^^  This  includes  the  power  to  determine  by  any  valid  mode 
or  procedure  the  validity  of  the  lien  of  a  mortgage  ^^  or  of  a  mechanic's  lien 
on  property  which  is  in  the  possession  of  the  bankruptcy  court"*  When  the 
property  of  the  bankrupt,  or  the  fund  resulting  from  ^e  sale  thereof,  is  in 
the  custody  of  the  court's  officers,  the  court  may  summarily  determine  the  valid- 
ity of  all  subsisting  liens  thereon.  ^^ 


ship,  the  bankruptcy  court  has  not  jurisdic- 
tion, by  summary  order,  to  compel  the  aheriflf 
to  deliver  the  property  to  a  receiver  in  bank- 
ruptcy. Matter  of  Rudnick  &  Co.  (C.  0.  A., 
2d  Cir.),  20  Am.  B.  R.  38,  160  Fed.  908. 

Poflseasion  of  assignee  or  receiver  for 
creditors. —  The  bankruptcy  court  has  juria^ 
diction,  by  summfary  proceeding,  to  take  from 
usigneeB  and  receivers  for  general  creditors 
in  insolvency  or  winding  up  proceedingB,  w»- 
pointed  within  four  months  prior  to  the  nl- 
mg  of  the  petitions  in  bankruptcy,  from 
officers  of  courts  attaching  or  replevying 
within  that  time,  and  from  others  holding 
for  the  bankrupt,  property  claimed  to  be- 
long to  the  bankrupt,  and  then  by  virtue  of 
the  possession  thus  taken,  to  determine  ad- 
verse claims  to  such  property  by  a  like  8un»- 
mary  proceeding.  But  the  bankruptcy  court 
may  not  thus  take  possession  from  a  re- 
ceiver appointed  by  another  court,  in  a  suit 
to  enforce  a  lien  antedating  the  filing  of  the 
petition  in  bankruptcy,  or  thereby  draw  to 
Itself  jurisdiction  summarily  to  determine 
the  validity  of  such  a  lien.  In  re  Rathman 
(C.  C.  A.,  Sth  Cir.),  26  Am.  B.  R.  248,  183 
Fed.  913. 

148.  Matter  of  Petronio  (C.  C.  A.,  7th 
Cir.),  34  Am.  B.  R.  470,  220  Fed.  269. 

148.  Claim  to  property  in  possession  of 
baakmpt  which  passes  to  trustee. —  In 
Mound  Mines  Co.  v.  Hawthorne  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  242,  173  Fed.  882, 
the  court  says:  '*The  law  is  now  settled 
that  the  interest  of  a  third  party  in  prop- 
erty claimed  to  belong  to  the  bankrupt  es- 
tate which,  at  the  time  of  the  institution  of 
the  proceedings  in  bankruptcy,  is  in  the 
possession  of  such  third  person  claiming  an 
interest  therein,  can  only  be  determined  by 
an  original  suit  brought  for  that  purpose. 
Where,  however,  property  which  is  in  the 
possession  of  a  ^bankrupt  at  the  time  of  the 


bankruptcy  proceedings  and  passes  as  a  part 
of  his  estate  into  the  possession  of  the  trus- 
tee in  bankruptcy,  and  a  third  party  claims 
an  interest  therein,  the  referee  may,  by  a 
summary  proceeding,  require  such  third 
party  to  appear  in  the  bankruptcy  court, 
present  his  claim,  and  the  referee  may  ad- 
judicate the  rights  of  the  parties  in  Yespect 
thereof.''  In  re  Epstein  (O.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  89,  156  Fed.  42,  in  which  it 
was  held  that  a  court  of  bankruptcy  may, 
by  summary  process,  require  those  who  as- 
sert title  to,  or  an  interest  in  property,  which 
has  rightfully  come  into  its  possession  and 
control  aS  part  of  the  bankrupt  estate,  to 
present  their  claims  to  that  court,  and  the 
notice  being  reasonable,  may  proceed  to  ad- 
judicate the  merits  of  such  claims. 

144.  Galbraith  v.  Grocery  Co.  (C.  C.  A., 
8th  Cir.),  32  Am.  B.  R.  752,  216  Fed.  842. 

145.  Mechanic's  lien. —  The  bankruptcy 
court  has  jurisdiction  Co  pass  upon  the 
validity  of  mechanics'  liens  on  property  of 
the  bankrupt  which  has  come  into  the  posses- 
sion of  the  court.  Matter  of  Kligerman  (D. 
C,  Pa.),  33  Am.  B.  R.  608,  219  Fed.  758. 

146.  Liens  on  fund. —  Where  a  claimant  of 
logs  also  claimed  by  the  receiver  in  bank- 
ruptcy agrees  to  remove  and  sell  the  logs, 
advance  expenses  and  value  of  liens  and 
after  deducting  said  amoimt  and  proper 
compensation  pay  the  balance  to  the  receiver 
or  their  successors,  and  also  agrees  to  sub- 
mit the  question  of  ownership  to  the  court 
having  jurisdiction,  the  bankruptcy  court 
has  jurisdiction  of  the  fund  and  may  sum- 
marily determine  the  ownership.  (»See  Am. 
B.  R.  Digest,  §  657.)  Matter  of  Schmiek 
Handle  &  Lumber  Co.  (D.  C,  Me.),  37  Am. 
B.  R.  494,  233  Fed.  446. 

Determination  as  to  liens. — ^After  prbperty 
of  a  bankrupt  which  is  in  his  possession  at 
the  time  of  his  bankruptcy  has  come  within 
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(Ill)  Constructive  possession, —  The  rule  which  gives  the  bankruptcgr 
court  exclusive  jurisdiction  to  determine  claims  to  property  in  its  custody  is 
not  limited  to  actual  possession,  but  extends  to  constructive  possession  as  well, 
including  property  held  not  only  by  but  for  the  bankrupt.^*^  Where  property 
is  not  capable  of  tangible  or  actual  physical  custody,  constructive  possession 
will  suJBce  to  confer  summary  jurisdiction  upon  the  bankruptcy  court  in 
respect  to  such  property,  as  for  instance  where  the  bankrupt  was  possessed  of 
a  seat  in  a  stock  exchange  and  according  to  the  rules  of  which^  proceedings 
must  be  taken  to  complete  a  transfer  thereof;  in  such  a  case  the  seat  passed 
to  the  bankruptcy  court  subject  to  the  required  transfer  and  the  court  may 
summarily  direct  the  necessary  action  to  be  taken  to  complete  the  transfer. ^^ 
And  also  in  the  case  of  grain  or  other  property  stored  in  a  warehouse  or  in  the 
possession  of  a  bailee."*  If  the  property  claimed  was  in  the  possession  "of  an 
agent  of  the  bankrupt,  it  will  be  deemed  to  have  been  transferred  to  the  pos- 
session of  the  trustee  and  the  bankruptcy  court  may  exercise  summary  jurisdic- 
tion over  it^*'^    And  property  in  the  hands  of  an  officer  of  a  bankrupt  corpora- 


the  jurisdiction  and  custody  of  the  bank- 
ruptcy court  by  virtue  of  the  filing  of  the 
petition  in  bankruptcy  and  his  subsequent 
adjudication,  a  creditor  holding  a  lien  or 
security  deed  cannot  thereafter  acquire  title 
to  the  property  or  the  possession  thereof  so 
aiB  ther^y  to  become  an  adverse  claimant,  so 
that  his  rights  if  any  so  acquired  may  not 
be  in(fiired  into  and  determined  by  a  sum- 
mary proceeding.  Cohen  v.  l^ixon  h,  Wright 
(D/C.,  Ga.),  37  Am.  B.  R.  646. 

147.  Orinoco  Iron  Co.  v.  Metzel  (C.  C.  A., 
6th  Cir.),  36  Am.  B.  ^.  247,  230  Fed.  40, 
citing  Mueller  v.  Kugent,  184  U.  S.  1,  14, 
17,  7  Am.  B.  R.  224,  46  L.  Ed.  405;  Whitney 
V.  Wenman,  198  U.  S.  639,  14  Am.»B.  R.  45; 
Lazarus  v.  Prentice,  234  U.  S.  263,  266,  32 
Am.  B.  R.  669;  Thomas  v.  Woods  (C.  C.  A., 
8th  Cir.),  23  Am.  B.  R.  132,  173  Fed.  586, 
590;  Clay  v.  Waters  (C.  C.  A.,  8th  Cir.),  24 
Am.  B.  R.  293,  178  Fed.  386,  392;  In  re 
Schermerhom  (C.  C.  A.,  8th  Cir.),  16  Am. 
B.  R.  507,  145  Fed.  341-2;  O'DeU  v.  Boyden 
(C.  C.  A.,  6th  Cir.),  17  Am.  B.  R.  761,^160 
Fed.  731,  737. 

Constructiye  possession  insufficient. —  In 
the  case  of  In  re  Rathman  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  246,^83  Fed.  913.  the 
court  said :  "  If  the  commencement  of  bank- 
ruptcy proceedings  without  more,  without 
any  act  of  the  bankruptcy  coud;,  or  any  of 
its  officers,  to  giye  notice  to  aayerse  claim- 
ants, or  to  reduce  the  property  claimed  to 
belong  to  the  bankrupt  to  the  possession  of 
the  officers  of  that  court  as  his  property 
ffiyes  it  constructiye  possession,  and  hence  a 
legal  custody  that  enables  it  to  determine  by 
summary  proceedings  the  merits  of  adverse 
claims  to  liens  and  titles  to  such  property  in 
the  actual  possession  of  others,  then  no  case 
could  ever  arise  in  which  any  other  court 
could  have  jurisdiction  by  plenary  suit  to 
determine  the  merits  of  such  claims,  for  in 
every  case  a  bankruptcy  proceeding  is  oomr 
menced  and  the  only  ground  on  which  the 
jurisdiction    to    determine    summarily    the 


merits  of  such  claims  is  sustained,  is  that 
the  bankruptcy  court's  l^al  custody  of  the 
property  excludes  the  jurisdiction  of  every 
other  court  and  gives  it  the  power  to  de- 
termine summarily  all  claims  to  liens  upon, 
or  interests  in,  the  property  in  such  custody. 
But  this  theory  flies  in  the  face  of  the  settled 
rule  repeatedly  announced  by  the  Supreme 
Court  that  the  actual  possesaion  by  tlie 
bankruptcy  court  is  the  indispensable  con- 
dition of  ita  exclusive  and  of  its  summary 
jurisdiction  here." 

148.  (yDeU  V.  Boyden  (C.  C.  A.,  6tli 
Cir.),  17  Am.  B.  R.  751,  160  Fed.  731;  Page 
V.  Edmunds,  187  U.  S.  696,  9  Am.  B.  R.  277» 
47  L.  Ed.  318.  See  also  Sparhawk  ▼. 
Yerkes,  142  U.  S.  1,  36  L.  Ed.  916;  Hyde  v. 
Woods,  94  U.  S.  623,  24  L.  Ed.  264;  In  re 
Ketchum,  1  Fed.  840. 

149.  Herbert  v.  Crawford,  228  U.  S.  204, 
57  L.  Ed.  800;  Babbit  v,  Dutcher,  216  U.  S. 
102,  23  Am.  B.  R.  619,  64  L.  Ed.  402;  Matter 
of  Wegman  Piano  Co.  (D.  C,  N.  Y,),  36 
Am.  B.  R.  210,  228  Fed.  60. 

150.  Possession  of  agents — Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224,  46 
L.  Ed.  405,  where  it  aj>peared  that  the  prop- 
erty of  the  bankrupt  was  in  the  hands  of 
the  third  person  before  the  filing  of  the  peti- 
tion in  bankruptcy,  as  an  agent  of  the  bank- 
rupt, and  in  respect  to  whidli  he  asserted  no 
adverse  claim;  it  was  held  that  the  bank- 
ruptcy court  had  power,  by  summary  pro- 
ceeding, to  compel  the  surrender  of  the 
property  to  the  trustee. 

Where  a  third  party  does  not  admit  that 
he  is  entitled  to  the  possession  of  property 
and  makes  no  claim  to  title  thereto,  he  may 
not  object  to  the  exercise  of  sununary  juris- 
diction by  a  court  of  bankruptcy  in  attempt- 
ing to  trace  into  his  hands  property  of  the 
bankrupt,  where  such  property  or  its  pro- 
ceeds are  traced  through  the  hands  of  the 
bankrupt  into  the  possession  of  the  a^^ent. 
The  trustee  may  demand  that  the  agent  be 
compelled  to  make  good  or  account  for  the 
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tion  which  belongs  to  the  corporation  may  be  STumnarilj  seized  by  an  officer 
of  the  courts  and  thereupon  comes  into  ^e  possession  of  the  court  so  as  to 
authorize  the  exercise  of  summary  jurisdiction  by  the  court.^^ 

(IV)  Unauthorized  surrender  of  possession. —  The  jurisdiction  to  proceed 
summarily  is  not  lost  by  the  unauthorized  surrender  of  possession  by  officers 
of  the  court  or  by  seizure  of  the  property  by  an  adverse  claimant***  If 
property  of  the  bankrupt,  once  in  the  possession  of  the  court,  has  been  sold  by 
the  trustee  without  authority  the  court  may  summarily  direct  &e  return  of 
such  property."* 

(V)  Possession  under  attachment  amnuUed  by  adjvdication, —  Where  the 
claim  of  possession  as  against  the  trustee's  right  of  possession  is  based  solely 
on  an  attachment  lien  which  is  annulled  by  the  adjudication  in  bankruptcy, 
the  person  or  officer  so  in  possession  holds  as  bailee  for  the  trustee,  and  may 
be  required  to  deliver  the  property  by  summary  order  issued  from  the  bank- 
ruptcy court."* 

(VI)  Property  wrongfully  retained;  fraudulent  transfers. —  If  property 
of  the  bankrupt  is  wrongfully  withheld  or   is  fraudulently  and  illegally 


bankmpt'a  property.  In  re  Fogelman  (D. 
C,  X.  Y.),  26  Am.  B.  R.  742,  188  Fed.  766. 

Officer  of  iMuikntpt  corporation^ — The  dis- 
trict coiort  hBM  jnrisdiction  to  order  an 
ofScer  of  a  bankrupt  corporation  to  turn 
orer  property  of  audi  corporation,  which  he 
holds  without  himself  making  any  adverse 
claim  to  it.  In  re  Brockton  Ideal  Shoe  Co. 
(C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  846,  202 
Fed.  109. 

Insurance  policy  in  poMesaion  of  hank* 
rapt'a  wife. —  Where  it  appears  that  bank- 
rupt's wife  had  in  her  possession  a  poUcy 
of  insurance  taken  ont  by  bankrupt  on  hu 
life  and  that  she  had  paid  premiums  on  said 
policy  with  money  iniich  she  herself  had 
earned,  the  bankrupt  should  not  be  required 
by  summary  order  to  surrender  such  policy, 
but  he  should  only  be  required  to  assign  to 
his  trustee  in  writing  hio  rights  thereunder. 
In  re  Loveland  (C.  C.  A.,  1st  Cir.),  29  Am. 
B.  B.  660,  200  Fed.  136. 

101.  Le  Master  ▼.  Spencer  (C.  C.  A.,  8th 
Cir.),  29  Am.  B.  B.  264,  203  Fed.  210,  in 
which  case  it  waa  held  that  where  upon  the 
arrest  of  the  secretary,  treasurer  and  general 
manager  of  a  corporation  upon  a  criminal 
charge,  .a  large  sum  of  money,  valuable 
jewdry  uid  other  property  was  found  upon 
his  person,  and  the  marshal,  acting  under  a 
special  warrant  issued  upon  the  application 
01  ereditora  petitioning  for  the  corporation's 
adjudication  in  basKruptcY,  seized  such 
property  in  the  custody  of  the  sheriff  as 
assets  of  the  alleged  biuikrupt,  the  district 
court  had  jurisdiction  to  determine  the  claim 
of  the  accused  to  such  property. 

162.  In  re  Schermerhom  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  607,  146  Fed.  341.  See 
also  Whitney  t.  Wenman,  198  U.  S.  639,  14 
Am.  B.  R.  46,  49  L.  Ed.  1167;  Mueller  ▼. 
Nugent,  184  U.  S.  1,  7  Am.  B.  B.  224,  46 
L.  Ed.  406;  White  v.  Schloerb,  178  U.  S. 
542.  4  Am.  B.  R.  178,  44  L.  Ed.  1183;  Chaun- 
cey  V.  Dyke  Bros.    (C.  C.  A.,  8th  Cir.),  9 
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Am.  B.  R.  444,  110  Fed.  1;  In  re  Corbett 
(D.  C,  Wis.),  5  Am.  B.  R.  224,  104  Fed. 
872;  In  re  Rose  Shoe  Mfg.  Co.  (C.  C.  A., 
2d  dr.),  21  Am.  B.  R.  726,  168  Fed.  39, 
holding  that  where,  under  a  daim  of  owner- 
i^p,  there  is  taken  from  the  .possession  of 
a  recover  property  held  by  him  as  part  of 
the  bankrupt's  estate,  the  court  of  bank- 
ruptcy has  jurisdiction  to  compel  its  return 
by  summary  order,  and  may  adjudicate  all 
daima  relating  thereto.   - 

Prandnleot  transfer  of  assets  to  eorpora- 
tiOBy  formed  by  alleged  bankrupt,  during  the 
four  months'  period,  for  purpose  of  avoid* 

a|p  administratiott  in  bankruptcy  does  not 
ect    summary    jurisdiction.      Matter    of 
Berkowitz  (Ref.^  N.  J.)i  22  Am.  B.  R.  227. 

163.  Matter  of  Monsarrat  (D.  C,  Hawaii )» 
26  Am.  B.  R.  816. 

Unauthorised  auxxender  by  recelyer.— 
Where  the  court  had  possession  of  the  prop- 
erty, and  jurisdiction  to  hear  and  determine 
the  interests  of  those  daiming  a  lien  thereon, 
or  ownership  thereof,  such  jurisdiction  can- 
not be  ousted  ^y  a  surrender  of  the  prop- 
erty without  the  authority  of  the  court. 
Whitney  r.  Wenman,  198  U.  8.  639,  663,  14 
Am.  B.  R.  46,  49  L.  Ed.  1167;  In  re  Ban- 
douine  (C.  O.  A.,  2d  dr.),  3  Ank.  B.  R.  661, 
666,  101  Fed.  £74. 

164.  Staunton  t.  Wooden  (C.  C.  A.,  9tli 
Cir.),  24  Am.  B.  R.  736,  179  Fed.  61;  In 
re  Grassier  (C.  C.  A.,  9th  Cir.),  18  Am.  B. 
R.  694,  154  Fed.  478. 

Possession  of  property  attadied. — An  at- 
tachment upon  property  is  discharged  by 
the  debtor's  adjudication  as  a  bankrupt. 
The  adjudication  operates  as  a  seizure  to 
the  attadied  property  which  is  in  custodia 
legia  from  that  time,  and  the  title  thereto 
passes  to  the  trustee.  The  possession  of  the 
sheriff  under  the  attachment  is  that  of  the 
bankruptcy  court.  In  re  Walsh  Bros.  (D. 
C,  la.),  20  Am.  B.  R.  472,  169  Fed.  660. 
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retained  by  a  third  party,  he  may  be  compelled  suDxmarily  to  surrender  it  to 
the  trustee.^*'  If  it  be  asserted  that  a  third  person  is  in  fraudulent  possession 
of  property  belonging  to  the  bankrupt,  it  should  be  clearly  shown  that  such 
property  may  be  sufficiently  identified  to  enable  the  proper  officer  to  take  it 
into  his  possession.*^  If  property  fraudulently  transferred  by  the  bankrupt 
subsequent  ot  the  adjudication,  is  sold  or  mingled  with  the  v^idee's  property 
so  as  not  to  be  capable  of  identification,  the  court  may  direct  the  vendee  to 
restore  the  value  of  the  goods.*^  It  does  not  follow  that  a  bankrupt  or  a 
third  party  may  be  summarily  ordered  to  deliver  property  to  the  trustee, 
because  such  property  was  conveyed  within  the  four  months'  period,  with 
allied  intent  to  defraud  creditx)rs;  it  may  be  that  the  transferee  has  a  valid 
claim  to  such  property,  notwithstanding  such  transfer;  it  should  appear  that 
the  possession  and  control  of  the  property  is  in  the  bankrupt  or  in.  one  who 
holds  for  him  or  in  his  right *^  Even  tiiou^  the  possession  of  the  adverse 
claimant  is  merely  colorable  and  founded  upon  a  preposterous  claim,  the 
trustee  may  not  proceed  smnmarily,  but  the  party  claiming  possession  should 
be  heard  in  defense  of  such  possession-**®  Property  in  the  possession  of  a  third 
person  cannot  be  recovered  summarily  on  the  mere  suspicion  raised  by  the  haste 
with  which  the  property  was  sold  and  delivered  immediately  preceding  bank- 
ruptcy,**^ 


165.  In  re  Famous  Clothing  Co.  (D.  C, 
N.  Y.),  24  Am.  B.  R.  780,  170  Fed.  1,016; 
American  Trust  Co.  of  Pittsburgh  y.  WaUis 
(C.  C.  A.,  Sd  Cir.),  11  Am.  B.  R,  860,  126 
Fed.  464;  In  re  Friedman  (D.  C.>  N.  T.), 
18  Am.  B.  R.  712,  153  Fed.  039. 

Summary  proceedinga  to  reooTer  goods 
held  for  bankiuj^t's  benefit. — The  bank- 
ruptcy court  has  jurisdiction  to  summajily 
determine  whether  certain  specified  goods 
are  the  property  of  an  alleged  bankrupt  and 
are  being  withheld  from  his  receiver  by  a 
person  who  is  merelv  the  bankrupt  under 
another  name,  and  for  that  purpose  may 
issue  process  and  call  before  it  the  neces- 
sary parties  and  witnesses.  In  re  Frank- 
lin Suit  A  ti^irt  Co.  (D.  C,  Pa.),  28  Am. 
B.  R.  278,  177  Fed.  501. 

Gift  of  balance  of  earnings  to  wife 
after  payment  of  family  expenses. —  In  a 
summary  proceeding  by  a  trustee  in  bank- 
ruptcy to  recover  moneys  deposited  in  bank 
and  invested  in  Shares  of  stock  of  building 
associations  it  appeared  that  the  bankrupt 
had  an  agreement  with  his  wife  imder  which 
he  placed  most  of  his  earnings  in  her 
possession  and  gave  her  the  balance  after 
she  paid  the  fimuly  expenses.  Held,  that 
an  order  compelling  payment  to  the  trustee 
of  a  portion  of  the  moneys  deposited  in  the 
name  of  the  wife  should  be  affirmed.  Court- 
ney V.  Sheet,  (C.  C.  A.,  6th  Cir.),  34  Am.  B. 
R.  753,  225  Fed.  358. 

166.  In  re  Jackier   (D.  C,  Pa.),  24  Am. 
B.  R.  700,  170  Fed.  720. 

167.  In  re  Denson  (D.  C,  Ala.),  28  Am. 
B.  R.  168,  105  Fed.  854. 

168.  In  re  Nisenson  (D.  C,  N.  J.),  24  Am. 
B.  R.  015,  182  Fed.  012. 

Coxporate  stock  issued   in   exdiange  for 


property  of  bankrupt. — Where  more  than 
four  months  prior  to  the  filing  of  a  petition 
against  him,  a  bankrupt  had  transferred  hia 
property  to  a  corporation  in  exchange  for 
stock,  a  portion  of  which  was  issued  to 
others,  such  stockholders  should  not  be  pro- 
ceeded against  summflrily  to  have  their  stock 
turned  over  to  the  trustee  in  bankruptcy  as 
the  property  of  the  bankrupt's  es'ate,  on  the 
theory  that  the  original  transfer  by  the 
bankrupt  of  his  property  to  the  corporation 
in  exchange  for  stock  was  fraudulent,  but 
the  issue  &ould  be  determined  in  a  plenary 
suit  b^  the  trustee,  even  if  objection  to  the 
jurisdiction  of  the  bankruptcy  court  be 
deemed  waived  by  answering  to  the  merits, 
it  appearing  thJat  various  other  transactions, 
involving  the  rights  of  an  infant,  required 
determination  in  passing  upon  the  validity 
of  the  stockholders'  claim  of  title.  In  re 
Mills  (D.  €.,  :^f.  Y.),  25  Am.  B.  R.  278,  170 
Fed.  400. 

169.  Matter  of  Vyse  (D.  C,  N.Y.),  34 
Am.  B.  R.  378,  220  Fed.  727 ;  In  re  Friedman 
(0.  a  A.,  2d  Cir.),  20  Am.  B.  R.  37.  161 
Fed.  260;  In  re  Siegel  (D.  C,  N.  Y.),  21 
Am.  B.  R.  154,  164  Fed.'  560.  If  a  claim  of 
title  is  fairly  interposed,  then  a  plenary  suit 
is  necessary.  In  re  Bacon  (C.  C.  A.,  td 
Cir.),  31  Am.  B.  R.  777,  210  Fed.  120. 

160.  Matter  of  Lumnras  (D.  C,  Ga.),  32 
Am.  B.  R.  740^  214  Fed.  801,  in  which  the 
court  held  that  where  a  creditor  purchases 
property  from  a  bankrupt  on  the  day  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
with  the  intention  of  applying  it  on  his  ac- 
count, and  takes  possession  thereof,  he  is 
an  adverse  claimant,  and  the  bankruptcy 
court  has  no  jurisdiction  to  summarily  de- 
termine his  rights  on  an  application  by  the 
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(VII)  What  constitiUes  possession  of  cowrt. —  Property  is  in  posseBsion  of 
the  jcourt  iwlien  an  officer  of  the  court  is  in  possession,  whether  such  officer  be 
a  trostee,  a  receiyer,  or  any  other  judicial  representativa^*^  The  test  of  the 
summary  jiurisdiction  is  that  the  court  of  bankruptcy,  through  the  act  of  its 
officers,  such  as  referees,  receivers  or  trustees,  has  taken  possessiiHi  of  the  res 
as  the  property  of  the  bankrupt^® 

(VIII)  When  possession  takes  effect;  filing  petition  as  notice. —  Upon  the 
filing  of  a  petition  in  bankruptcy,  followed  by  adjudication,  the  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy  and  becomes  subject  to  its  juris- 
diction.^^ It  has  been  expressly  stated  in  a  number  of  cases  that  the  property 
of  the  bankrupt^  after  the  filing  of  the  petition  against  him  and  before  adjudi- 
cation thereon,  is  in  ctistodia  tegis;  that  from  that  tim^  it  becomes  subject  to 
the  prehensory  power  of  the  court  and  the  bankrupt  or  his  creditors  cannot 
take  any  action  in  respect  to  it.^^  This  principle  is  based  upon  the  often- 
repeated  statement  that  the  filing  of  a  petition  is  a  caveat  to  all  the  world,  and 
13  in  fact  an  injunction  and  attachment**  But  it  applies  only  to  parties  who 
have  no  substantial  claim  to  a  lien  upon  or  title  to  the  property  of  the  bank- 


reoeiyers  of  the  bankrupt  for  an  order  to 
compel  the  creditor  to  deliver  the  property 
to  tnem. 

161.  In  re  Franklin  Lumber  Co.  (D.  C, 
K.  J.),  17  Am.  B.  R.  443,  446,  147  Fed.  852; 
In  re  Benda  (D.  C,  Pa.),  17  Am.  B.  R.  621, 
523,  149  Fed.  614;  Crosby  y.  Spear, '98  Me. 
642,  11  Am.  6.  R.  613,  57  Atl.  881;  Mo- 
Farland  Carriage  Co.  v.  Solanas  (D.  C, 
U.),  6  Am.  B.  R.  221,  106  Fed.  145,  holding 
that  a  thing  is  in  cuttf^dia  iegia  when  it  is 
shown  that  it  has  been  and  is  subject  to  the 
ofikial  custody  of  a  judicial  eGcecntiye  officer 
in  jpursuance  of  his  execution  of  a  legal  writ. 

where  bankmpt's  xeceiyar  eetuaUy  ob- 
tained possession  of  goods  at  the  yery  in- 
ception  of  a  controyersy  concerning  the  title 
thereto  and  thpy  remained  in  lus  posses- 
sion and  that  of  the  trustee  until  sold  by 
order  of  the  court  and  consent  of  all  par- 
ties,  since  which  time  the  trustee  held  the 
proceeds,  the  bankruptcy  court  had  juris- 
diction to  determine  the  title  to  the  goods 
in  summary  proceedings.  Salsburg  y. 
Blackford  (C.  C.  A.,  4th  Gr.),  29  Am.  B. 
R.  320,  204  Fed.  438,  affg.  27  Am.  B.  R.  64, 
190  Fed.  63. 

16S.  Test  of  summary  juiisdictiond — In 
the  case  of  In  re  Rathman  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  246,  183  Fed.  913,  the 
court  cited  the  cases  of  Murphy  y.  John 
Hoffman  Co.,  211  U.  S.  662,  21  Am.  B.  R. 
487,  63  L.  Ed.  327;  Whitney  y.  Wenman, 
198  U.  S.  639,  14  Am.  B.  R.  45,  49  L.  £d. 
1157;  White  y.  Schloerb,  178  U.  S.  642,  4 
Am.  B.  R.  178,  44  L.  Ed.  1183,  and  said: 
"It  is  the  taking  possession  of  the  prop- 
erty as  the  property  of  the  bankrupt,  by 
the  act  of  some  officer  of  the  bankruptcy 
court,  such  as  a  referee,  a  receiyer  or  a  trus- 
tee, lliis  is  the  touchstone  of  its  summary 
jurisdiction,  uiiless  indeed  the  declaration  of 
the  Supreme  Court  in  Babbit  y.  Dutcher,  216 


TJ.  S.  102,  23  Am.  B.  R.  619,  64  L.  Ed.  402, 
depriyes  it  of  the  power  to  acquire  this  sum- 
mary jurisdiction  to  determine  adyerse 
claims  to  liens  upon  and  titles  to  property 
of  the  bankrupt,  created  by  mortgages  and 
eonyeyances  made  prior  to  the  filing  of  the 
petition  in  bankruptcy,  and  eyen  by  acquir- 
ing possession  of  the  property." 

16S.  In  re  Gutman  k  Wenk  (D.  C,  N. 
Y.),  8  Am.  B.  R.  252,  114  Fed.  1,009;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  404,  137  Fed.  818;  In  re  Hobbs 
(D.  C,  W.  Va.),  16  Am.  B.  R.  644,  146 
Fed.  211;  In  re  Schermerhom  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  607,  146  Fed.  341,  where 
the  court  said :  "  Upon  the  filing  of  a  peti- 
tion in  bankruptcy,  foUowed  by  an  adfudi- 
eation,  aU  property  in  the  possession  of  the 
bankrupt  of  which  he  claims  the  ownership 
passes  at  once  into  the  custody  of  the  court 
of  bankruptcy,  and  becomes  subject  to  its 
jurisdiction  to  determine,  by  plenary  action 
or  summary  proceeding,  as  the  nature  of  the 
case  demanas,  aU  adyerse  or  conflicting 
claims  thereto,  whether  of  title  or  of  lien; 
tod  that  court  may,  by  the  process  of  in- 
junction, protect  its  jurisdiction  against  in- 
terference.'' De  Frleoe  v.  Bryant  (D.  C., 
Ky.),  37  Am.  B.  R.  276,  232  Fed.  233. 

164.  In  re  Duncan  (D.  C,  S.  Car.),  17 
.Am.  B.  R.  283,  288,  148  Fed.  464;  In  re 
Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  404,  137  Fed.  818.  See  also  Mat- 
ter of  Leigh  (D.  C,  lU.),  31  Am.  B.  R.  379, 
208  Fed.  486;  WiUiams  y.  Noyes  &  Nutier 
Mfg.  Co.  (Sup.  Ct.,  Me.),  112  Me.  408,  33 
Am.  B.  R.  866,  92  Atl.  482. 

165.  Mueller  y.  Nugent,  184  U.  S.  1,  7 
Am.  B.  R.  224,  46  L.  Ed.  '406.  This  declara- 
tion has  been  repeated  in  a  great  number  of 
cases  with  the  same  effect  and  purpose; 
these  cases  are  too  numerous  to  cite.  See 
cases  cited  in  note  imder  section  18. 
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nipt ;  as  against  those  who  have  such,  claims  the  filing  of  the  petition  is  neither 
a  caveat  nor  an  attachment.  Until  the  bankruptcy  conrt  takes  actual  possession 
of  the  properly  by  some  act  of  one  of  its  officers,  or  makes  such  claimants 
parties  to  tiie  proceeding  by  some  order  or  process,  or  iiotice  of  the  proceeding 
comes  to  tiiem,  their  liens,  titles  and  remedies  are  unaffected  thereby  and  they 
are  strangers  to  the  proceeding.^^  A  bank  may  not  be  required  by  summary 
order  to  turn  over  to  the  trustee  in  bankruptcy  of  a  depositor,  the  amount 
paid  by  it  on  checks  subsequent  to  the  filing  of  a  bankruptcy  petition  against 
such  depositor,  of  which  it  had  no  actual  notica^*'  The  principle  above 
declared  was  never  intended  to  prevent  the  consummation  of  legitimate  business 
transactions  which  were  being  conducted  at  the  time  a  petition  was  filed 
against  one  or  the  other  of  the  parties  to  such  transaction.^^  But  where  a 
bankrupt^  after  the  filing  of  a  petition  against  him,  but  before  the  court  had 
come  into  actual  possession  of  the  estate,  pays  a  bona  fide  debt  out  of  the 
assets,  to  a  creditor  who  had  no  notice  of  such  filing,  the  court  may  entertain 


166.  In  re  Rathmaii  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  246,  183  Fed.  913,  citing  Jaio- 
quith  V.  Rowley,  188  U.  S.  620,  626,  9  Am. 
B.  R.  626,  47  L.  Ed.  620;  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  344,  352,  15  Am.  B.  R.  633, 
60  L.  Ed.  782;  Hiscock  v.  Varick  Bank  of 
New  York,  206  U.  S.  28,  18  Am.  B.  R,  1,  61 
L.  Ed.  946. 

Effect  of  piooeedings;  lienors  not  iiartiea. 
—Bankruptcy  proceedings  do  not  of  them- 
selves operate  as  an  attadmient  or  sequestrsr 
tion  in  the  sense  of  a  jtidgment  or  the  con- 
ferring of  a  lien,  but  there  is  a  mere  passing 
foy  operation  of  law  of  the  title  of  the  bank- 
rupt to  the  trustee.  liens  and.  encumbrances 
against  the  property  not  avoided  by  the 
bankruptcy  sict  remain  tmaffected  by  the 
proceedings  except  to  the  extent  to  which  the 
remedy  of  enforcement  is  limited  by  the  prop- 
erty having  passed  into  the  custody  of  the 
court.  Until  such  lien  creditors  or  other 
third  persons  with  rights  in  the  property  of 
the  bankrupt  come  into  the  bankruptcy  court 
to  enforce  their  rights  or  are  brought  in  to 
have  the  rights  of  the  trustees  asserted  as 
against  them,  they  are  in  no  proper  sense 
parties  to  the  bankruptcy  proceedings.  Mat- 
ter of  Reading  Hat  Mfg.  Co.  (D.  C,  Pa.),  34 
Am.  B.  R.  884,  224  Fed.  786. 

167.  Application  of  principle  where  bank 
pays  check  drawn  by  bankrupts —  In  the  case 
of  Matter  of  Zotti  (C.  G.  A.,  2d  Cir.) ,  26  Am. 
B.  R.  234,  186  Fed.  84,  the  court  said:  ''Of 
course  the  trustee  can  after  adjudication,  and 
the  receiver  before,  compel  the  surrender  of 
assets  in  the  possession  of  the  bankrupt,  or 
of  the  alleged  bankrupt,  or  of  any  one  for 
him.  As  to  such  persons,  the  filing  of  the 
petition  may  be  a  caveat,  attachment  and 
mjunction.  Mueller  v.  Nugent,  184  U.  S.  1, 
7  Am.  B.  R.  224,  46  L.  Ed.  405,  was  just  such 
a  case.  The  bankrupt  had  presented  to  his 
son  the^  proceeds  of  substantially  all  his  prop- 
erty immediately  before  the  petition  was 
filed.  In  summary  proceedings,  before  the 
referee,  to  make  the  son  surrender  these 
moneys,  he  merely  denied  jurisdiction  that 


he  had  received  them  before  the  petition  was 
filed."  (The  court  then  quoted  at  length  from 
the  opinion  of  Chief  Justice  Fuller  in.  sudi 
case) :    '' .    .    .    We  think  this  language  was 
never  intended  to  be  applied  to  a  bank  whicli 
has  honestly  paid  chedcs  to  the  depositors 
without  notice  that  any  petition  in  bank- 
ruptcy has  been  filed  against  him  and  who 
may  never  be  adjudicated  a  bankrupt  at  alL** 
168.  Legitimate    business    transactions. — 
In  the  case  of  Matter  of  Murtens  (C.  C.  A., 
2d  Cir.),  16  Am.  B.  R.  362,  142  Fed.  446, 
76  C.  C.  A.  648,  th6  court  said:     "Under 
the  former  act  there  were  many  decisions, 
that  a  lien  previously  acquired  oimld  not  be 
enforced  subsisquent  to  the  oommencem^it  of 
the  proceeding,  except  with  the  permission  of 
the  bankruptcy  court.    The  Supreme  Court, 
however,  refused  to  sanction  these  decisions, 
and  held  that  the  lienor  was  entitled  to  per- 
fect his  title  and  enforce  his  rights  as  though 
no  proceeding  had  b^n  commenced.    Eyster 
V.  Gaff,  91  U.  S.  521,  23  L.  Ed.  403;  Jerome 
V.  MoCarter,  94  U.  S.  734,  24  L.  Ed.  1»6. 
The  change  in  the  present  act,  by  which  the 
trustee's  title  is  that  only  whidi  exists  nJt 
the  date  of  the  adjudication,  removes  any 
uncertainty  which  arose  imder   the  act   of 
1867.    It  was  intended,  we  think,  to  permit 
all  legitimate  business  transactions  between  a 
debtor  and  those  dealing  with  him  to  be  car- 
ried out  and  consummated  as  freely  until  he 
has  been  adjudicated  a  bankrupt  as  though 
no  proceedings  were  pending.    In  many  cases 
the  proceeding  against  an  alleged  bankrupt 
is  unfounded,  and  for  this  and  other  reasons 
never  culminates  in  an  adjudication.    While 
the  filing  of  a  petition  in  bankruptcy  is  a 
caveat  to  all  the  world,  the  notice  ought  not 
to  have  the  effect  of  paralyzing  all  business 
dealings    with    the    debtor,    or    to    prevent 
lienors  or  pledgees  from  enforcing  their  con- 
tracts.    This   is   its  practical   effect  if    the 
rights  and  remedies  of  all  concerned  are   in 
suspense  until  it  can  be  ascertained  whether 
an  adjudication  is  or  is  not  to  follow   the 
commencement  of  the  proceeding." 
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summary  proceedings  to  recover  such  payment ^^  In  any  event  whether  the 
property  vests  at  the  time  of  the  filing  of  the  petition  or  upon  the  adjudication 
the  possession  of  the  bankrupt  becomes  that  of  the  court  and  from  either  of 
such  times  the  court  may  proceed  summarily  in  respect  to  the  property  of 
the  bankrupt."® 

(IX)  Claim  against  hank  deposits  or  secvaities  pledged, —  The  claim  of 
a  bank  to  ordinary  deposits  made  by  a  bankrupt^  based  on  an  alleged  right  to 
offset  notes  of  the  bankrupt,  will  generally  be  held  to  be  adverse,  and  the 
bank  is  entitled  to  a  determination  of  the  claim  in  a  plenary  suit"^  Where 
securities  are  pledged  for  the  payment  of  a  debt  owing  by  the  bankrupt,  and 
are  in  the  possession  of  the  pledgee  at  the  time  of  the  adjudication  and  other 
parties  assert  a  claim  to  such  securities  the  claim  is  adverse,  and  the  referee 
may  not  sununarily  determine  the  right  of  the  trustee  to  the  possession  of  the 
securities.    The  claimants  are  entitled  to  the  benefit  of  a  plenary  suit*'* 

(X)  Extent  of  jurisdiction, — -The  jurisdiction  pertains  to  the  hearing  and 
determination  of  all  adverse  claims  involving  title  and  possession  or  control 
of  property  which  is  in  possession  of  the  trustee  as  assets  of  the  estate."* 
Wherever  a  receiver  in  bankruptcy  is  directed  by  the  court  to  sell  assets  in  his 
possession,  the  parties  concerned  in  the  sale  are  subject  to  the  summary  juris- 
diction of  the  court,  and  the  court  may  direct  the  manner  of  the  completion 
of  the  contract."* 

(4)  ExEBCisE  OF  SUMMABY  JUBI8DICTION. —  If  the  property  proceeded 
against  bfe  not  held  adversely,  that  is,  if  it  be  either  actually  or  constructively  "^ 
in  the  possession  of  the  court,  summaryprocess  may  issue  in  the  exercise  of  the 
court's  lawful  jurisdiction  in  respect  thereto.    It  will- thus  be  noticed  that  the 


1«.  Matter  of  R.  ft  W.  Skirt  Co.  (C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R  853,  222  Fed.  266. 

170.  In  re  Kleinhans  (D.  C,  X.  Y.),  7  Am. 

B.  R.  606,  113  Fed.  107 j  Bryan  v.  Bem- 
heimer,  181  U.  S.  188,  6  Am.  B.  R.  623,  46 
L  Ed.  814;  In  re  Davia  Tailoring  Co.    (D. 

C,  N.  J.),  16  Am.  B.  R.  486,  144  Fed.  285, 
where  it  appeared  that  four  days  prior  to 
the  filing  of  a  petition  against  the  banknipt 
property  was  purchased  from  him  and  it  was 
held  that  the  question  as  to  the  title  of  the 
property  cmild  not  be  adjudicated  summarily 
by  the  district  court. 

Keooyery  from  third  person. —  A  summary 
proceeding  to  recover  aUeged  assets  from  the 
possession  of  a  third  person  cannot  be  trans- 
formed by  the  bankruptcy  court  into  a  suit 
to  set  aside  several  transactions,  either  as 
preferences  or  as  fraudulent  agreements,  and 
where  such  alleged  assets  are  in  the  actual 
snd  exclusive  possession  of  such  third  per- 
son, under  a  claim  of  title  that  is  supported 
by  a  good  deal  of  evidence  the  sole  remedy 
of  the  receiver  or  trustee  in  bankruptcy  is  a 
plenary  suit;  In  re  Glenn  (D.  C,  Pa.),  35 
Am.  B.  R.  806,  185  Fed.  554. 

171.  First  National  Bank  of  Thomasville 
V.  Hopkins  (C.  C  A.,  6th  Cir.),  29  Am.  B.  R. 
434,  199  Fed.  873. 

17«.  In  re  Bacon   (D.  C,  N.  Y.),  28  Am. 

B.  R.  565,  196  Fed.  986,  holding  that  where 

.the  evidence  in  a  proceeding  brought  by  the 

trustee  to  redeem  certain  stock,  claimed  by  a 

bank  under  a  pledge  as  coUateral  security 


subject  to  the  rights  of  a  prior  pledgee  who, 
since  the  stock  was  pledged,  has  had  physical 
possession  thereof,  as  well  as  the  litigation 
had  between  the  trustee  and  the  bank,  dis- 
closed the  existence  of  an  adverse  claim,  the 
bank  was  entitled  to  the  benefit  of  a  plenary 
suit;  and  the  bank  which  challenged  the 
jurisdiction  of  the  referee  upon  its  appear- 
ance, did  not  waive  such  objection,  nor  con- 
fer jurisdiction  upon  the  referee  by  pleading 
to  tne  merits. 

173.  Bear  Oulch  Placer  Mining  Co.  v. 
Walsh  (D.  C,  Mont),  28  Am.  B.  R.  724,  198 
Fed.  351,  holding  that  a  suit  in  equity  seek- 
ing to  quiet  title  to  an  electric  power  and 
light  plant,  erected  without  consent  by  bank- 
rupt upon  land  of  the  complainant,  to  the 
land  covered  thereby,  and  also  to  a  water 
ditch,  all  of  which  are  in  the  possession  of 
bankrupt's  trustee  as  assets,  will  not  be 
treated  as  independent  and  original,  but  as 
merely  ancillary  to  the  bankruptcy  proceed- 
ings and  the  bill  as  merely  a  petition  therein, 
asserting  and  seeking  determination  of  a 
claim  to  property  in  the  custody  of  the 
court;  and  in  such  proceedings  the  bank- 
ruptcy court  has  full  jurisdiction  to  render 
a  final  judgment  or  decree  binding  the 
parties. 

174.  Mason  v.  WoUcowich  (C.  C.  A.,  1st 
Cir.),  17  Am.  B.  R.  709,  150  Fed.  699. 

175.  See  cases  cited  under  preceding  head* 
ing  "  (III)  Constructive  possession.*' 
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question  also  hinges  upon  the  nature  of  the  claim  as  adverse  and  this  in  turn 
is  controlled  by  the  determination  as  to  where  the  possession  lies.  The  case 
of  Bardes  v.  Bank"*  effecttikily  limited  the  exercise  of  jurisdiction  by  the 
district  court  over  plenary  suits  for  the  recovery  of  property  iadversely  held. 
The  amendment  of  1903  eliminated  this  limitation.  As  we  have  seen  the 
only  change  accomplished  by  this  amendment  is  to  give  jurisdiction  of  suits 
at  law  and  in  equity  to  recover "  property  to  the  district  courts.  Beginning 
with  White  v.  Schloerb/"  where  the  prbperty  was  taken  in  replevin  from  the 
custody  of  the  court  after  an  adjudication,  and  continuing  through  Bryan  v. 
Bernheimer,"®  which  held  the  vendee  of  a  general  assignee  within  four  months 
of  the  bankruptcy,  and  with  knowledge  of  its  existence,  amenable  to  summary 
process,  to  Mueller  v.  Nugent,^*"^  which  declared  the  bankrupt's  son,  to  whom, 
just  prior  to  bankruptcy,  he  had  delivered  a  large  amount  of  property  which 
he  refused  to  restore  to  the  trustee,  not  an  adverse  claimant,  the  Supreme  Court 
has  already  supplied  a  chain  of  precedents  which. limit  its  broad  doctrine  in 
Bardes  v.  Bank.  The  case  of  Louisville  Trust  Co.  v^  Comingor  ^^  stands 
by  itself,  and,  while  seeming  to  limit  Bryan  v.  Bemheimer,  yrhen  carefully 
read,  reaffirms  it;  the  holding  of  the  general  assignee  there  being  not  strictly 
as  assignee,  in  other  words,  as  agent  for  the  bankrupt,  but  rather  as  an  indi- 
vidual having  acquired  title  lawfully  and  wittout  notice,  and  thus  construc- 
tively, if  not  actually,  adverse.  Each  of  theise  decisions  turns  on  whether  the 
defendant  is  "an  adverse  claimant."  Bardes  v.  Bank  was  a  lightning  flash, 
like  Eyster  v.  Gaff  under  the  other  law,  and  cleared  the  atmosphere  on  liiis 
puzzling  question  of  summary  jurisdiction;  but  it  was  not  necessary  to  any 
of  the  many  recent  decisions  against  summary  process,  though  usually  assigned 
as  the  reason  for  the  ruling. ^^  The  jurisdiction  to  proceed  summarily,  doubtless 
exists  as  much  now  a^  it  did  before  Bryan  v.  Bemheimer  was  decided.  It  is 
not  a  question  of  jurisdiction,  but  rather  of  comity  and  discretion.^®  In  facts 
like  those  in  White  v.  Schlperb,  Bryan  v.  Bemheimer,  and  Mueller  v.  I^iigent, 
it  should  be  exercised.  In  other  facts,  amounting  to  an  adverse  holding  under 
a  legal  title  before  the  bankruptcy,  it  usually  will  not ;  as  where  transfers  were 
made  by  the  bankrupt  two  years  prior  to  filing  the  petition  in  baijcruptcy, 
the  court  has  no  jurisdiction  of  an  action  to  set  them  aside  <m  the  ground  of 
fraud  against  creditors,  without  the  consent  of  the  proposed  defendants.^^ 
Having  now  clearly  the  right  to  try.  controversies  by  pleijiaxysuit,  the  district 
court  will  be  more  apt  to  assume  and  retain  jurisdiction  which  rests  only  on 


176.  178  U.  S.  524,  4  Am.  B.  R.  163,  44 
L.  Ed.  1175. 

177.  178  U.  S.  642,  4  Am.  B.  R.  178,  44 
L.  Ed.  1176. 

178.  181  U.  S.  188,  5  Am.  B.  R.  623,  45 
L.  Ed.  814.  Compare  Smith  v.  Belford  (C.  C. 
A.,  6th  Cir.),  5  Am.  B.  R.  291,  106  Fed.  658. 

179.  184  U.  S.  1,  7  Am.  B.  R.  224,  46  L. 
Ed.  405,  revg.  s.  c.  below  (C.  C.  A.,  6th  Cir.), 
5  Am.  B.  R.  176,  105  Fed.  581,  which  revd. 
In  re  Nugent  ( D.  C,  Ky. ) ,  4  Am.  B.  R.  747, 
104  Fed.  530.  For  referee's  decision  in  same 
case,  see  N.  B.  N.  Rep.  714. 

180.  184  U.  S.  18,  7  Am.  B.  R.  421,  46  L. 
Ed.  413,  affg.  Sinsheimer  v.  Simonson  (C.  C. 
A.,  6th  Cir.),  5  Am.  B.  R.  537,  107  Fed.  S98. 
As  to  right  of  bankruptcy  court  to  require  as- 
signee to  accoimt  for  property  coming  into 


his  hands  under  ah  assignment  made  within 
four  months  of  the  assignor's  bankruptcy, 
see  Matter  of  Thompson  (D.  C,  N.  Y.),  10 
Am.  B.  R.  242,  122  Fed.  174;  affd.  11  Am. 
B.  R.  719,  128  Fed.  575. 

181.  See  In  re  San  Gabriel  Sanitorium  Co. 
(C.  O.  A.,  9th  Cir.),  7  Am.  B.  R.  206,  111 
Fed.  892;  also  In  re  Sheinbaum  (D.  C, 
N.  y.),  5  Am.  B.  R.  187,  107  Fed.  247; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R, 
224,  46  L.  Ed.  406. 

182.  See  In  re  Tune  (D.  C,  Ala.),  8  Am. 
B.  R.  285,  115  Fed.  908. 

183.  Gregory  v.  Atkinson  (D.  C,  Mo.),  11 
Am.  B.  R.  495,  127  Fed.  183;  In  re  Davis 
Tailoring  Cq,  (D.  C.,  N.  J.),  16  Am.  B.  R. 
486,  144  Fed.  285. 
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petition  or  order  to  show  cause  and  appearances/®*  and,  where  possible,  con- 
sider it  as  a  suit  between  the  parties  so  in  court.  But  the  phrasing  of  any  rule 
generally  applicable  is  impossible. 

g.  Ancillary  jnrlBdiction. — A  district  court  has  only  such  jurisdiction  as 
la  conferred  by  the  act ;  this  section  only  confers  Jurisdiction  to  the  extent  that 
suits  might  have  been  brought  by  the  bankrupt  if  proceedings  in  bankruptcy 
had  not  been  instituted,  and  contains  no  provision  for  auxiliary  or  ancillary 
proceedings  in  another  court  of  bankruptcy  in  aid  of  the  bariruptcy  court 
that  made  the  adjudication  and  has  charge  of  the  bankrupt's  estate.  This 
question  has  been  already  discussed  under  §  2,  ante,  tod  it  will  there  be  noticed 
that  the  weight  of  authority,  prior  to  the  amendment  of  1910,  favored  the 
exercise  of  such  ancillary  jurisdiction  in  special  cases,  when  necessary  to  carry 
into  effect  the  full  purpose  of  the  bankruptcy  act."^  The  amendment  of  1910 
expressly  authorizes  courts  of  bankruptcy  to  exercise  ancillary  jurisdiction 
over  persons  or  property  within  their  respective  territorial  limits,  in  aid  of 
the  receiver  or  trustee  appointed  in  any  bankruptcy  proceeding  pending  in 
any  other  court  of  bankruptcy.    This  amendment  effectively  disposes  of  any 


ISi.  In  re  Steaer  (I>.  C,  Haas.),  6  Am. 
B.  R.  200,  104  Fed.  976.  See  In  re  Mundle 
(D.  C,  N.  Y.),  14  Am.  B.  R.  680,  139  Fed. 
691. 

185.  Hull  V.  Burr  (C.  a  A.,  5th  Gir.),  18 
Am.^B.  R.  641,  163  Fed.  945;  In  re  Von 
Hartz  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  747, 
142  Fed.  726. 

A  iMmkntptcy  court  in  «.  dittzict  other 
than  that  in  which  the  bankruptcy  proceed- 
ings are  pending  has  no  jurisdiction  to  ap- 
point a  receiver  of  the  property  of  the  alleged 
oankrupt,  except  upon  motion  in  open  court 
upon  such  notice  to  the  persons  in  the  actual 
possession  of  property  so  located,  and  to 
those  otherwise  interested  as  will  in  the  cir- 
cumstancee  constitute  due  proceeB  of  law  as 
required  by  the  Constitution.  Ross-Meeham 
Foundry  Co.  V.  douthem  Car  &  Foundry  Co. 
(D.  C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed, 
403.  In  the  ease  of  In  re  Williams  (IX  C, 
Tenn.),  10  Am.  B.  R.  538,  123  Fed.  321,  it 
vas  held  that  a  bankruptcy  court  in  a  district 
other  than  tiiat  in  whidh  tiie  bankruptcy  pro- 
ceedings are  pending  may  not  grant  an  appli- 
cation for  an  order  for  an  examination  be- 
fore a  referee  of  persons  concerning  the  acts, 
conduct  and  property  of  the  bankrupt  of 
which  it  is  alleged  that  such  persons  have 
knowledge;  such  an  order  should  be  made 
I7  the  court  of  bankruptcy  having  charge  of 
the  administration  of  the  estate. 

186.  See  aniCy  p.  32;  In  re  Nelson  &  Co. 
(D.  C,  N.  Y.),  18  Am.  B.  R.  66,  149  Fed. 
590;  Babbitt  v.  Dutcher  (Sup.  Ct.),  216 
U.  S.  102,  23  Am.  B.  R.  619,  64  L.  Ed.  402. 

.The  amendm^it  of  §  2  by  the  act  of  1910 
makes  clear  the  right  to  exercise  ancillary 
jurisdiction. 

Inhexent  ancillary  jurisdiction. —  In  the 
case  of  In  re  Swofford  Bros.  Dry  Goods  Co. 
(D.  C,  Ma),  26  Am.  B.  R.  282,  287,  180 
^€d.  549,  the  court  said:  "The  jifrisdiction 
of  this  court  would  undoubtedly  be  sustained 


upon  still  broader  grounds.  We  have  seen 
that  a  proceeding  in  bankmptcT  is  a  pro- 
ceeding in  equity  and  that  for  the  purj>oses 
of  enforcing  and  protecting  Its  Jurisdiction 
a  court  of  bankruptcy  has  all  the  inherent 
lowers  of  a  court  of  equity.  This  being  the. 
case  it  may  be  appealed  to  by  supplemental 
and  ancillary  bill  to  enforce  its  orders,  sus- 
tain its  jurisdiction  and  protect  parties  be- 
fore it  in  the  enjoyment  of  rights  secured 
through  and  under  it.  This  is  always  true 
where  jurisdiction  is  reserved  or  still  re- 
tained, and  even  'afterwards  where  the  result 
would  be  a  relitigation  of  the  same  subject 
matter  between  the  same  parties.  An  appeal 
addressed  to  this  power  of  the  court  is  es- 
sentially supplemental  and  ancillary  in  its 
nature,  and  inheres  in  the  general  equity 
jurisdiction  of  the  court." 

In  the  case  of  Staunton  v.  Wooden,  24 
Am.  B.  R.  736,  179  Fed.  61,  it  was  held 
that  the  court  in  which  a  petition  in  bank- 
ruptcy is  filed  has  plenary  jurisdiction  in 
bankruptcy  co-extensive  with  the  United 
States  to  order  and  control  the  disposition 
of  the  bankrupt's  estate  and  is  vested  with 
jurisdiction  to  determine  all  liens  thereon 
and  all  interest  rflfecting  it,  but  it  may  not 
by  summary  order  dir^  a  nonresident  to 
deliver  to  the  trustee  property  in  the  pos- 
session of  such  nonresident  outside  the  dis- 
"  trict.  And  in  the  case  of  In  re  Heintz  (C. 
C.  A.,  6th  Cir.),  29  Am.  B.  R.  19,  201  Fed. 
338,  it  was  held  that  a  summary  proceeding 
to  collect  property  belonging  to  the  estate 
of  a  bankrupt,  which  is  in  the  possession  of 
a  stranger  residing  outside  of  the  territorial 
limits  of  the  court  of  the  original  adjudica- 
tion, must  be  determined  by  the  court  within 
whose  jurisdiction  the  property  is  located 
and  the  respondent  resides.  And  see,  also, 
In  re  Rathfon  Bros.  <D.  C.,  Mich.),  29  Am. 
B.  R.  22,  200  Fed.  108. 
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conflict  which  may  have  arisen  in  respect  to  the  exercise  of  ancillary  jurisdic- 
tion. It  makes  dear  the  power  of  the  bankruptcy  court  in  one  district,  to  aid 
by  its  process  the  administration  of  bankrupt  estates,  where  the  proceedings 
were  instituted  in  another  district.  The  cases  cited  in  the  note  denying  this 
jurisdiction  are  nullified.  Under  the  scheme  of  the  bankrupt  act  the  district 
court  of  the  domicile  of  the  bankrupt  takes  jurisdiction  of  the  bankrupt  and 
his  property  wherever  situated,  to  administer  it  and  distribute  the  proceeds 
among  the  creditors  according  to  their  respective  rights  and  priorities.  It 
thus  happens  that  there  is  usually.no  necessity  for  the  exercise  of  ancillary 
jurisdiction  by  a  bankruptcy  court^^ 

h.  Auxiliary  remedies. — ^A  bankruptcy  court,  as  a  court  of  equity,  is  com- 
petent to  grant  final  and  auxiliary  reliefs  adapted  to  the  circumstances  of  any 
case,  however  peculiar,  and,  by  the  bankrupt  act,  it  is  charged  with  the  duty 
to  devise  such  orders  and  judgments  as  may  be  necessary  for  the  enforcement 
thereof. ^^  The  amendment  of  1903  has  not  affected  the  jurisdiction  of  the 
court  in  respect  to  the  different  auxiliary  remedies.  Where  the  right  to  stay 
should  have  been  exercised  before  Bardes  v.  Bank  it  should  be  exercised  now, 
the  amendments  having  accomplished  no  change  hera^^  So  also  of  orders  to 
show  cause  resulting  in  contempt. ^*^  The  question  is  not  one  of  jurisdiction, 
but  of  comity,  of  propriety.  The  court  can,  but  often  should  not*®^  If  the 
bankrupt  had  the  title  at  the  time  of  the  bankruptcy,  it  has  the  jurisdiction 
and  may  assert  it.  If  the  court,  through  its  officers,  had  acquired  peaceable 
possession  of  the  property,  under  such  conditions  as  to  place  it  and  the  proceeds 
tliereof  in  custodia  legis,  it  may  determine  the  ownership  of  sudi  property  and 
proceeds,^**  and  the  relative  priorities  of  conflicting  claims  thereto.^^  Like- 
wise, too,  of  that  much  mooted  question  whether  a  district  court  can  sum- 
marily bring  in  a  stranger  who  has  a  Hen  on  the  bankrupt's  property  and  deter- 
mine its  validity,  against  his  protest^*^    If  the  bankrupt  had  not  the  title, 


187.  In  re  Granite  Qty  Bank  (C.  C.  A., 
8th  Cir.),  14  Am.  B.  R.  404,  137  Fed.  818; 
Hartman  ▼.  Swiger  (D.  C,  W.  Va.),  33  Am. 
B.  R.  369,  215  Fed.  986,  citing  Collier  on 
Banlcniptcy  (10th  Ed.),  498,  499. 

188.  In  re  CoflFey  (Ref.,  N.  Y.),  19  Ahl 
B.  R.  148. 

188.  See  In  re  Carrier  (Ref.,  N.  Y.),  6 
Am.  B.  R.  639.  And  compare,  for  an  ex- 
treme and,  since  Bryan  v.  Bemheimer,  doubt- 
ful authority,  In  re  Seebold  (C.  C.  A.,  5th 
Cir.),  6  Am.  B.  R.  358,  105  Fed.  910. 

190.  As  to  stays  generally,  see  discussion 
under  Sections  Two  and  Eleven  of  this  work. 

191.  See  discusion  under  Sections  Two  and 
Forty-one  of  this  work. 

192.  Thus,  compare  In  re  Young  (C.  C. 
A.,  8th  Cir.),  7  Am.  B.  R.  14,  111  Fed.  158, 
reviewing  and  affg.  In  re  Bender  (D.  C, 
Ark.),  5  Am.  B.  R.  632,  106  Fed.  873;  also. 
In  re  Green  (D.  C,  Pa.),  6  Am.  3.  R.  270, 
108  Fed.  616;  In  re  Sheinbaum  (D.  C.> 
N.  Y.),  6  Am.  B.  R.  187,  107  Fed.  247 ;  In  re 
Moore  (D.  Cr  W.  Va.),  5  Am.  B.  R.  151i  104 
Fed.  869;  In  re  Macon  Sash,  etc.,  Co.  (D. 
C  Ga.),  7  Am.  B.  R.  66,  112  Fed.  323,  revd. 
8  Am.  B.  R.  29,  113  Fed.  483;  Beach  v. 
Macon  Grocery  Co.  (C.  C  A.,  5th  Cir.),  8 
Am.  B.  R.  751,  116  Fed.  143,  suggests  a  way 


to  assert  a  provisional  remedy  against  an 
adverse  claimant  indirectly. 

198.  In  re  Rogers  (C  C.  A.,  7th  Cir.)  11 
Am.  B.  R.  79,  125  Fed.  169 ;  JIaTens  ft  Geddes 
Co.  V.  Pierek.(a  C.  A.,  7ih  Cir.),  9  Am. 
B.  R.  669,  120  Fed.  244;  In  re  Antigo  Screen 
Door  Co.  (C.  C.  A.,  7th  Cir.),  10  Am.  B.  B. 
359,  123  Fed.  249;  Crosby  T.  Spear,  98  Me. 
542,  11  Am.  B.  R,  613,  67  Atl.  881;  In  re 
Leeds  Woolra  Mills  (D.  C^  Tenn.),  12  Am. 
B.  R.  136,  129  Fed.  922,  holding  that  the 
possession  once  beinff  obtained,  IJie  court^s 
authority  and  control  accompanies  the  prop- 
erty whenever  it  is,  without  its  consent, 
talten  into  the  possession  of  another;  In  re 
Kellogg  (C.  C.  A.,  2d  C^.),  10  Am.  B.  R. 
7,  121  Fed.  332;  In  re  Rochford  (C.  C.  A., 
8th  Cir.),  10  Am.  B.  B.  608,  124  Fed.  182. 

194.  Chauncey  t.  Dyke  Bros.  (C.  C.  A., 
8th  Cir.),  9  Am.  B.  B.  444,  119  Fed.  I. 

195.  For  one  of  the  earliest  and  most 
vigorous  cases  in  favor  of  asserting  such 
jurisdiction,  see  Carter  v.  Hobbs  (D.  C.» 
Ind.),  1  Am.  B.  R.  215,  92  Fed.  594;  also, 
a  chain  of  cases  holding  the  same  way,  but 
on  differing  facts;  for  one  of  the  best 
reasoned,  see  In  re  Kellogg  (D.  C,  N.  Y.), 
7  Am.  B.  R.  623,  113  Fed.  120,  affg.  6  Am. 
B.  R.  389;  as  to  right  to  determine  contro- 
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as  in  the  case  of  chattel  mortgages  in  New  York,^®^  its  jurisdiction  is  doubtful ; 
and  surely  not  if  both  title  were  vested  in,  and  res  were  in  the  possession  of, 
the  mortgagee.  Further,  if  the  court  has  such  jurisdiction,  the  referee  has 
also.^^  Cases  will  arise  where  it  should  be  exercised.  But,  in. the  long  run, 
unless  it  is  absolutely  essential  to  preserve  assets  or  carry  out  the  purposes  of 
the  act,  a  summary  disposition  of  such  controversies  in  the  proceeding,  a^d 
not  by  suit,  should  not  be  asked.^®®  Even  a  lienor  having  a  lien  on  property 
vested  in,  and  in  the  possession  of,  the  trustee  is  generally  an  adverse  claim- 
ant.^^  The  analogies  of  the  statute  seem  to  entitle  him,  if  he  desires,  to  a 
plenary  suit;  and  the  district  court  will  be  slow  to'  take  it  from  him.  This 
vie\^  is  strengthened  by  the  fact  that  this  law,  unlike  its  predecessor,^^  con- 
tains no  clause  authorizing  the  trustee  to  sell  incumbered  property  free  from 
existing  liens.  The  true  test  here  is  the  same  as  that  which  applies  where  a 
stay  or  order  to  show  cause  which  may  result  in  contempt  is  asked ;  a  test  suffi- 
ciently indicated  in  the  preceding  paragraphs.  Of  course,  what  goes  before 
does  not  in  any  way  limit  the  right  of  the  court  to  take  possession  simimarily 
of  the  property  of  an  alleged  bankrupt  which  is  found  in  his  possession  or  that 
of  his  agentw^^  This  section  does  not  authorize  a  Federal  court  to  entertain 
a  bill  in  equity  at  the  instance  of  a  simple  contract  creditor  to  set  aside  an 
alleged  fraudulent  conveyance. ^^  But  the  court  may  entertain  a  suit  by  the 
trustee  to  set  aside  a  mortgage  on  lands  in  his  possession  because  givefi  within 
four  months  prior  to  bankruptcy.^*®  Auxiliary  proceedings  for  the  protection 
of  the  assets  of  the  bankrupt  should  be  brought  in  the  district  court  of  the 
district  in  which  the  proceedings  are  pending.^^ 


V.    JURISDICTION  OF  STATB  COURTS. 

By  subsection  b  of  this  section  suit  by  the  trustee  must  be  brought  in  the 
courts  where  the  bankrupt  might  have  brought  or  prosecuted  them  if  proceed- 
ings in  bankruptcy  had  not  been  instituted,  unless  by  the  consent  of  the  pro- 
posed defendants,  except  such  suits  for  the  recovery  of  property  as  are  within 
the  provisions  of  §§  6(Kb,  67-e  and  70=^.  This  provision  requires  in  certain 
instances  suits  to  be  brought  by  the  trustee  in  respect  to  the  bankrupt's  property 
in  a  State  court  and  in  other  instances  confers  concurrent  jurisdiction  upon 


versies  between  lienors  holding  mechanics' 
lieiiB,  see  In  re  Hobbs  (D.  C,  W.  Va.),  16 
Am.  B.  K.  544,  146  Fed.  211. 

196.  Bonk  ▼.  Jones,  4  N.  T.  497 ;  Blake 
V.  Corbett,  120  N.  Y.  327,  24  N.  E.  477. 

197.  See  §  38-a(4)  and  Mueller  y.  Nugent, 
184  U.  S.  1,  7  Am.  B.  R.  224,  46  L.  Ed.  406; 
In  re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R. 
602,  135  Fed.  883;  In  re  PlattexiUe  Foundry 
A  Machine  Co.  (D.  C,  Wis.),  17  Am.  B.  R. 
291,  147  Fed.  828. 

198.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182;  In  re  Moody 
(D.  C,  Iowa),  12  Am.  B.  R.  718,  131  Fed. 
625. 

199.  In  re  Rochford  (C.  C.  A.,  8th  Cir.), 
10  Am.  B.  R.  608,  124  Fed.  182.  Compare 
Marshall  ▼.  Knox,  83  U.  S.  661,  121  L.  Ed. 
481.  See  also  Burbank  v.  Bigelow,  92  U.  S. 
179,  23  L.  Ed.  642. 

200.  R.  S.,  I  5076. 


SOI.  Compare  under  {§3  and  60. 

S08.  Viquesney  v.  Allen  (C.  C.  A.,  4th 
Cir.),  12  Am.  B.  R.  402,  131  Fed.  21. 

a03.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  530,  147  Fed.  685. 

804.  In  re  WiUiams  (D.  C,  Ark.),  9  Am. 

B.  R.  741,  120  Fed.  38;  Ross-Meeham 
Foundry  Co.  v.  Southern  Car  &  F.  Co.    (D. 

C,  Tenn.),  10  Am.  B.  R.  624,  124  Fed.  403. 
In  the  case  of  Henderson  v.  Denious,  (C.  C. 
A.,  8th  Cir.),  26  Am.  B.  R.  226,  186  Fed.  100, 
it  was  held  that  where  the  jurisdiction  of 
the  district  court  in  respect  to  a  proceeding 
in  bankruptcy  had  been  duly  established,  the 
parties  therein  are  concluded  by  an  order 
made  by  the  court,  as  to  aU  questions  prop- 
erly considered  in  such  court ;  that  such  order 
possesses  all  the  attributes  of  finality  ac- 
corded to  domestic  judgment,  emanating  from 
courts  of  general,  original  jurisdiction. 
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such  courts.  It  has  been  held  that  '*  any  State  court  which  would  have  had 
jurisdiction  had  not  bankruptcy  intervened"  now  has  concurrent  jurisdic- 
tion ***  of  any  suit  which  can  be  brought  by  the  trustee  in  the  district  court.^^^ 
Thus,  such  a  court  has  jurisdiction,  not  only  to  -set  aside  a  preference,  to  annul 
a  lien  other  than  throudb  legal  proceedings,  and  to  recover  back  property 
fraudulently  transferred,^^  by  the  specific  words  of  the  act,  but  it  also  has, 
to  the  same  end,  such  jurisdiction  as  may  be  conferred  on  it  by  the  State  law. 
The  jurisdiction  conferred  upon  a  State  court  is  limited  to  that  conferred  upon 
such  court  by  State  statutes ;  reference  must  be  had  to  such  statutes  and  the 
cases  thereunder  to  determine  such  jurisdiction.^®  State  courts  have  jurisdic- 
tion in  suits  between  a  trustee  in  bankruptcy  and  third  parties  asserting  rights 
in  property  claimed  by  the  trustee  as  belonging  to  the  estate  of  the  bankrupt.^^ 
It  has  been  held  that  a  State  court  has  jurisdiction  of  a  plenary  suit  by  an 
adverse  claimant  to  establish  a  lien  on  property  in  the  trustee^s  possession.^^* 
If,  at  the  time  of  the  bankruptcy,  a  suit  or  proceeding  is  pending  in  the  State 
court,  of  which  the  Federal  court  might  otherwise  have  jurisdiction,  the 
adjudication  does  not  oust  the  State  court  of  jurisdiction.*"  The  State  court 
can  proceed  unless  stayed.  This  is  peculiarly  true  of  actions  in  rem.  In 
respect  to  such  actions  the  court  which  first  takes  the  property  into  its  custody 


805.  This  has  been  doubted.  See  Lyon  v. 
Clark,  2  N.  B.  N.  Rep.  792.  But  consult 
French  v.  Smith  (Sup.  Ct.,  Minn.),  81  Minn. 
341,  4  Am.  B.  R.  785,  84  N.  W.  44;  Bindseil 
V.  Smdth  (Ch.  N.  J.),  61  IT.  J.  Eq.  654,  5 
Am-  B.  R.  40,  47  Atl.  456;  Dea  Moines  Sav. 
Bank  ▼.  Morgan  Jewelry  Co.,  123  Iowa  432, 
12  Am.  B.  R.  781;  Breckons  v.  Snyder,  211 
Pa.  St.  176,  15  Am.  B.  R.  112,  60  Atl.  575; 
Linstroth  Wagon  Co.  v.  Ballew  (C.  C.  A.,  5th 
Cir.),  18  Am.  B.  R.  23,  32,  149  Fed.  960; 
Union  Banking  Co.  v.  Truscott  Boat  Mfg. 
Co.  (Mich.  Sup.  Ct.),  36  Am*  B.  R.  176, 
155  N.  W.  717.  * 

806.  Under  §§  60-b,  67 -e  and  70-e.  See 
I>rew  V.  Myers,  81  Nebr.  750,  22  Am.  B.  R. 
656,  116  N.  W.  781.. 

a07.  Robinson  v.  White  (D.  C,  Ind.),  3 
Am.  B.  R.  88,  97  Fed.  33. 

908.  Section  818  of  the  Georgia  Code 
(1896)  while  authorizing  a  bill  in  chancery 
to  subject  to  the  payment  of  his  debts  prop- 
erty fraudulently  conveyed  by  a  debtor,  does 
not  authorize  the  setting  aside  of  a  convey- 
ance which  operates  only  as  a  preference 
under  the  bankruptcy  act  of  1898,  and  the 
remedy  given  by  said  act  authorizing  the 
trustee  to  pursue  property  conveyed  as  a 
preference  in  any  State  court  having  juris- 
diction, in  the  absence  of  bankruptcy,  affords 
relief  in  the  State  court  against  those  con- 
veyances only,  which  would  be  invalid  under 
the  laws  of  the  State.  Reed  v.  Wallace,  145 
Ala.  209,  21  Am.  B.  R.  839,  40  So.  407. 
HW9.  Lyttle  v.  Xational  Surety  Co.  (Ct.  of 
App.,  D.  C),  43  D.  C.  App.  136,  33  Am. 
B.  R.  750;  Gray  v.  Arnot  (N.  Dak.  Sup.  Ct.), 
31  X.  Dak.  461,  35  Am.  B.  R.  704,  154  N.  W. 
268. 

210.  Skilton  v.   Codington,   185  N.  Y.   80, 


15  Am.  B.  R.  810,  77  N.  E.  790;  Crosby  v. 
Miller  (Ct.  App.,  Col.),  27  App.  D.  C,  481, 

16  Am.  B.  R.  805,  34  W.  L.  R.  320. 

As  to  jurisdiction  of  State  court  to  enter- 
tain action  to  set  aside  alleged  voidable 
transfer,  notwithstanding  adjudication  of 
bankruptcy.  Bryan  v.  Madden,  109  N.  Y. 
App.  Div.  876,  15  Am.  B.  R,  388,  96  N.  Y. 
Supp.  465. 

Controyersy  between  third  pArty  and  trus- 
tee.—  The  title  to  real  property,  claimed  in 
good  faith  by  a  third  party  and  also  by  the 
trustee  in  bankruptcy  of  one  holding  the 
mere  naked  possession,  but  never  achially 
taken  possession  of  by  the  bankruptcy  court, 
may  be  determined  by  a  plenary  suit  in  the 
State  court  by  such  third  party.  Peters  v. 
Bowers  (Colo.  Sup.  Ct.),  37  Am.  B.  R.  485, 
158  Pac.  1101. 

211.  In  re  Girdes  (D.  C,  Ohio),  4  Am.  B. 
R.  346,  10^  Fed.  318;  In  re  English  (C.  C. 
A.,  2d  Cir.),  11  Am.  B.  R.  674,  127  Fed.  940; 
Matter  of  Bay  City  Irrigation  Co.  (D.  C, 
Tex.),  14  Am.  B.  R,  370,  135.  Fed.  850; 
Pietri  v.  Wells  (La.  Sup.  Ct.),  137  La.  1087, 
36  Am.  B.  R.  105,  60  So.  847;  McLoughlin  v. 
Knop  (D.  C,  La.),  32  Am.  B.  R.  582,  214 
Fed.  260;  Matter  of  Wilkinsburg,  etc.,  Dis- 
trict (Sup.  Ct.,  Pa.),  234  Pa.  St.  373,  32 
Am.  B.  R.  856,  83  Atl.  410. 

Proceeding  for  enforcement  of  liens. — A 
suit  in  a  State  court  to  foreclose  a  mortgage 
or  to  enforce  liens  against  specific  property, 
commenced  before  a  petition  in  bankruptcy 
is  filed  against  t\^e  mortgagor,  may  be  pre- 
sented by  the  State  court  without  interfer- 
ence from  the  court  of  bankruptcy.  Tube 
City  Mining  &  Milling  Co.  v.  Otterson  {Ariz. 
Sup.  Ct.),  16  Ariz.  305,  36  Am.  B.  R.^00, 
146  Pac.  203. 
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retains  it^^  The  rule  is  that  '^  considering  the  peculiar  character  of  our  gov- 
ernment and  keeping  in  view  the  forbearance  which  courts  of  coordinant 
jurisdiction  exercise  towards  each  other^  it  follows  that  the  court  which  first 
obtains  the  lawful  jurisdiction  over  the  subject  matter  of  a  controversy  must 
by  the  other  courts  be  permitted  to  proceed  therein  to  final  judgment"  ^^ 
Where  the  property  in  controversy  is  ri^tfuUy  in  possession  of  a  State  court 
or  its  officers  prior  to  a  period  of  four  months  before  a  petition  is  filed,  the 
adjudication  of  bankruptcy  does  not  deprive  the  State  court  of  a  right  to 
continue  in  possession  of  sudb  proper^,  or  of  its  jurisdiction  to  determine  the 


811  In  re  RusseU  (C.  C.  A.,  2d  Cir.)>  3 
Am.  B.  R.  65S,  101  Fed.  248;  In  re  Chambers 
(D.  C,  R.  I.),  3  Am.  B.  R.  637,  98  Fed.  866; 
Southern  Loui  k  Tmst  Co.  ▼.  Benbow  (D.  C, 
N.  Car.),  3  Am.  B.  R.  9,  9.6  Fed.  614;  Ke^^ 
Y.  King  (D.  a,  Ind.),  3  Am.  B.  R.  79,  96 
Fed.  768;  In  re  Lemmon  (C.  C.  A.,  6th  Cir.), 
7  Am.  B.  R.  291,  112  Fed.  296;  Crosby  v. 
Spear,  98  Me.  642,  11  Am.  B.  R.  613,  67 
Atl.  881,  holding  that  an  action  of  replevin 
cannot  be  commenced  and  maintained  against 
a  trustee  to  recover  property  in  the  posses- 
sion of  the  bankrupt  at  the  time  of  the 
adjudication;  Pietri  v.  WeUs  (La.  Sup.  Ct.), 
137  La.  1087,  36  Am.  B.  R.  106,  69  So.  847 ; 
Union  Banking  Co.  T*  Truscott  Hfg.  Co. 
(Mich.  Sup.  Ct),  36  Am.  B.  R.  176,  166 
N.  W.  717. 

Where  s  ndt  is  pending  In  s  State  court 
at  the  time  of  bankruptcy,  to  secure  posses- 
sion of  certain  goods,  and  the  trustee  is  sub- 
stituted as  a  party  plaintiff  for  the  bank- 
nipt,  the  State  court  should  not  order  a  sale 
of  the  goods  under  the  direction  of  the  bank- 
ruptcy courts  but  if  the  claim  of  the  trustee 
is  established  he  is  entitled  to  the  goods. 
Earl  V.  Jacobs  (Mich.  Sup,  Ct.),  177  Mich. 
168,  31  Am.  B.  R.  90,  142  N.  W.  1079. 

Recognition  of  jurisdiction  by  trustee  by 
interyention. —  Where  a  trustee  in  bank- 
mptcy  interrenes  in  a  foreclosure  proceed- 
ing pending  in  a  State  court,  he  thereby 
recognises  the  jurisdiction  of  that  court. 
(yReiUy  v.  Pietri  (Sup.  Ct.,  La.),  136  La.  1, 
32  Am.  B.  R.  274,  64  So.  922. 

«13.  Pickens  v^  Dent  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  644,  106  Fed.  653,  affd.  187  U.  S. 
177,  9  Am.  B.  R.  47,  47  L.  Ed.  128;  Metcalf 
T.  Barker,  187  U.  S.  166,  9  Am.  B.  R.  36,  47 
L.  Ed.  122;  Matter  of  Cameron  Currie  Co. 
(Ref.,  Mich.),  20  Am.  B.  R.  790;  In  re 
English  (C.  C.  A-,  2d  Cir.),  11  Am.  B.  R.  674, 
127  P«i.  940,  in  which  the  court  said :  '*  We 
know  of  no  provision  of  the  bankrupt  act, 
and  our  attention  is  called  to  no  authority, 
which  will  sustain  the  proposition  that,  when 
a  year  afterwards  one  of  the  parties  to  an 
action  is  adjudicated  a  bankrupt,  the  State 
court  is  shorn  of  its  jurisdiction  tu  determine 
the  controversy,  and  must  turn  over  the 
property  to  the  bankruptcy  court."  In  re 
Seebold  (C.  C.  A.,  6th  dr.),  6  Am.  B.  R, 
868,  105  Fed.  910;  In  re  Tone  (D.  C*,  Ala.), 


8  Am.  B.  R.  286,  116  Fed.  906;  In  re  Wells 
(D.  C,  Mo.),  8  Am.  B.  R.  76,  114  Fed.  222; 
Des  Moines  Savings  Bank  y.  Morgan  Jewelry 
Co.,  12a  Iowa  43^  12  Am.  B.  R.  781,  99 
K.  W.  121,  holding  that  a  trustee  in  bank- 
ruptcy, by  intervening  in  an  fiction  to  en- 
force a  specific  lien  pending  in  ^  State  court, 
cannot  tnereby  oust  the  court  of  jurisdic- 
tion; In  re  Gerdes  (D.  C,  Ohio),  4  Am.  B.  R. 
346,  102  Fed.  318;  In  re  Price  (D.  C,  N.  Y.), 
1  Am.  B.  R.  606,  92  Fed.  987;  Bank  of 
Andrews  v.  Oudger  (C.  C.  A.,  4th  Cir.),  32 
Am.  B.  R.  11.  212  Fed.  49;  Matter  of  Wilkins- 
burg,  etc.,  District  (Sup.  Ct.,  Pa.),  234  Pa. 
St.  273,  32  Am.  B.  R.  866,  83  Atl.  410;  Mc- 
Loughlin  v.  Knopp  (D.  C,  La.) ,  32  Am.  B.  R. 
682,  214  Fed.  260;  Luxury  Fruit  Co.  v. 
Harris  (Sup.  Ct.,  Ga.),  142  Ga.  866,  33  Am. 
B.  R.  711,  83  S.  E.  1093;  Matthews  ft  Sons 
▼.  Webre  Co.  (D.  C,  La.),  32  Am.  B.  R.  180, 
213  Fed.  396,  in  which  the  court  said:  "In 
the  exercise  of  that  comity  that  is  always 
observed  by  courts  it  is  not  l^ely  that  the 
jurisdiction  of  the  State  court  would  be  dis- 
turbed in  the  miatter  of  the  foreclosure  of 
^  mortgage  if  it  had  in  fact  attached  first, 
for  the  trustee  is  not  bound .  to  take  pos- 
session of  mortgaged  property,  unless  it  is 
for  the  benefit  of  aU  the  creditors,  and  it 
makes  little  difference  which  court  iQiall  sell 
it  and  administer  the  proceeds.'* 

Review  in  bankruptcy  court  of  proceedings 
in  State  courts.— The  owner  of  certain  prop- 
erty having  become  insolvent,  the  contractor 
erecting  buildings  for  such  owner  began  pro- 
ceedings in  the  State  court  to  foreclose  a  me- 
chanic's lien.  Aiter  bankruptcy  of  the  owner 
the  trustee  was  permitted  to  intervene  in  the 
Supreme  Court  of  the  State.  A  judgment  in 
favor  of  the  contractor  was  therein  affirmed. 
It  was  held  that  the  proceedings  in  bank- 
ruptcy would  not  render  void  Sie  proceed- 
ings then  pending  in  the  State  6ourt,  though 
the  bankruptcy  court  might  exercise  revisory 
powers  over  them;  but  that  in  the  exercise 
of  such  powers  the  bankruptcy  court  would 
not  review  the  judgment  of  the  State  courts 
as  to  manor  amounts  involved,  or  questions 
whether  certain  minor  portions  of  the  prop-* 
erty  were  or  were  not  parts  of  the  parcel  to 
which  the  lien  attached.  Hobbs  v.  Head  & 
Dowst  Co.  (C.  0.  A.,  Ist  dr.),  26  Am.  B. 
R.  63,  184  I'ed.  409. 
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controversy.^^*  A  State  court  has  no  jurisdiction  to  foreclose  a  mortgage  on  a 
bankrupt's  property  after  bankruptcy  has  intervened,  -without  leave  of  the 
bankruptcy  court  and  -making  the  trustee  a  party.^^  State  courts  have  juris- 
diction against  marshals,  referees  and  trustees  in  bankruptcy,  to  recover  dam- 
ages for  wrongful  acts  entirely  beyond  "the  legitimate  scope  and  performance 
of  official  duties.***  This  jurisdiction  "mil  not  be  exercised  unless  it  appears 
that  such  officers  were  in  wrongful  possession  of  the  property  in  controversy.*" 
When  the  possession  of  a  State  court  amoimts  to  a  fraud  on  the  law,  as  through 
a  general  assignment  or  a  preference  or  an  attachment,  -within  the  four  months' 
period,  the  State  court,  while  hot,  strictly  speaking,  ousted,  in  effect  ceases  to 
exercise  jurisdiction,  the  assignee,  or  sheriff,  or  parties  being  permanently 
restrained.*^  The  adjudication  vests  in  Ihe  trustee  or  temporary  receiver  the 


814.  In  re  English  (C.  C.  A.,  2d  dr.),  11 
Am.  B.  R.  674,  127  Fed.  940;  In  re  Hedc- 
man  (C.  C.  A.,  9th  Cir.),  16  Am.  B.  R.  600, 
140  Fed.  869,  72  C.  C  A.  8. 

Where  a  vendor  of  chattels,  upon  electing 
to  rescind  the  sale  for  fraud,  brought  an  ac- 
tion in  a  State  court  tq  recover  the  property 
and  immediatelv  seized  it  under  a  writ  of 
sequestration,  tiie  Jurisdiction  of  the  State 
court  is  in  no  way  affected  because  there- 
after the  buyer  was  adjudicated  bankrupt 
and  his  trustee  took  possession  of  the  prop- 
erty. Linstroth  Wagon  Co.  v.  Ballew  (C.  u. 
A.,  6th  Cir.),  18  Am.  B.  R.  23.,  149  Fed.  960. 

Suit  ia  State  caurt  ta  establish  lien. — 
Where  at  the  adjudication  of  a  corporation 
there  is  pending  a  suit  to  establish  a  lien 
upon  its  property,  the  question  of  the  validity 
oi  the  asserted  liens  may  be  left  to  the  deter- 
mination oi  the  State  court,  but  the  bank- 
ruptcy court  haa  power  to  direct  the  trustee 
in  bankruptcy  to  appear  in  the  action  and 
present  his  case  and  make  all  reasonable 
effort  to  have  the  issues  in  the  action  brought 
to  a  judgment.  In  re  New  En^and  Breeders' 
Club  (D.  C,  N.  H.),  28  Am.  B.  R.  689,  176 
Fed.  501. 

Suit  in  State  court  by  stockholders  to  pro- 
tect rights. —  The  pendency  in  a  State  court 
of  a  suit  institutea  against  a  corporation  by 
its  stockholders  for  the  protection  of  their 
rights,  and  the  j>ossession  of  corporate  prop- 
erty by  a  receiver  appointed  in  such  suit, 
although  such  possession  was  acquired  more 
than  four  months  prior  to  the  adjudication 
in  bankruptcy,  will  not  deprive  the  bank- 
ruptcy courts  of  jurisdiction  to  compel  the 
State  receiver  to  turn  over  the  property  of 
such  bankrupt  to  the  receiver  in  pankruptcy. 
Bank  of  Andrews  v.  Gudger  (C:  C.  A.,  4th 
Cir.),  32  Am.  B.  R.  11,  212  Fed.  49. 

1W6.  McLoughlia  v.  Baiopp  (D.  C,  La.), 
92  Am.  B.  R.  682,  214  Fed.  260. 

816.  Berman  v.  Smith  (D.  C,  Ga.),  22 
Am.  B.  R.  662,  171  Fed.  735;  Smith  v. 
Berman  (Ct.  of  App.,  Ga.),  8  Ga.  App.  262, 
24  Am.  B.  R.  849,  68  S.  £.  1014. 

217.  Smith  V.  Berman  (Ct.  of  App.,  Ga.), 
8  Ga.  App.  262,  24  Am.  B.  R.  849,  68  S.  E. 
1014. 

218.  See  p.  292,  ante.    See  Matter  of  Horn- 


stein  (D.  C.3  ISr.  7.),  10  Am.  B.  R  308,  182 
Fed.  266. 

Attadiment  in  State  court. —  In  the  case 
of  Temiessee  Producer  Marble  Co.  v.  Grant 
(C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  288,  135 
Fed.  322,  it  was  held  that  where,  prior  to 
the  filing  of  a  petition  against  an  involun- 
tary bankrupt,  to  enforce  an  asserted  right 
in  rem,  under  the  State  law,  the  bankrupt<7 
court  is  without  jurisdiction  to  stay  such  suit 
after  the  court  has  acquired  jurisdiction  of 
the  ree.  This  case  was  followed  in  the  case 
of  In  re  Kane  (D.  C,  Pa.),  18  Am.  B.  R.  654, 
162  Fed.  587,  where  it  was  held  that  if,  prior 
to  the  filing  of  a  petition  in  bankruptcy,  a 
fund  claimed  by  the  bankrupt  and  others  had 
heem  attached  in  a  State  court  by  garnish- 
ment, that  court  is  the  proper  tribunal  to 
settle  the  controversy,  unless  all  parties  in 
interest  submit  to  the  jurisdiction  of  the 
bankruptcy  court. 

Neither  of  these  cases  properly  consider 
the  effect  of  §  67 -f  of  the  bankruptcy  act, 
nullifying  liens  obtained  by  judgment,  at- 
tachment or  otherwise  within  the  four 
months'  period.  Where  a  lien  is  created  by 
attachment  or  levy  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy, 
it  becomes  null  and  void  on  the  adjudication 
of  bankniptcy.  This  being  the  case,  the  juris- 
diction of  the  State  court  in  respect  to  the 
property  subject  to  the  lien  is  terminated. 
See  Lehman  Stem  Co.  v.  Martin  &,  Co.  (La. 
Sup.  Ct.),  132  La.  231,  32  Am.  B.  R.  681, 
61  So.  212.  In  the  case  of  In  re  Oxley  A 
White  (D.  C,  Wash.),  25  Am.  B.  R.  666, 
182  Fed.  1019,  the  court  quotes  and  approves 
this  statement  as  to  the  effect  of  the  pre- 
ceding cases  and  says:  "Ordinarily,  the 
superior  court  would  have  jurisdiction  to  en- 
force the  original  lien  of  the  mortgage  in  a 
suit  brought  before  the  initiation  of  bank-^ 
ruptcy  proceedings,  and  this  court  should 
not  interfere  unless  it  be  necessary  so  to  do 
in  order  to  protect  some  right  arising  f r<Mn 
the  bankruptcy  statute.  It  is  admitt^  here 
that  the  goods  upon  which  the  lien  was  im- 
pressed by  confession  of  judgment  are  so 
intermingled  with  those  upon  which  the  mort- 
gage lien  really  existed  that  the  two  classes 
of  goods  cannot  be  distinguished.    Iliis  ren- 
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title  of  the  bankrupt^B  property,  and  stays  all  Beizures  made  wittun  four  months ; 
it  has  the  force  and  effect  of  an  attachment  and  an  injunction,  and  is  a  caveat 
to  all  the  world.  After  such  adjudication  a  State  Qourt  has  no  jurisdiction  to 
determine  any  rights  affecting  the  bankrupt's  estate^  and  is  powerless  to  enforce 
any  of  its  judgments  as  to  such  estate.^^  But  this  does  not  prevent  a  State 
court  from  exercising  such,  jurisdiction  as  may  be  necessary  to  preserve  the 
property  which  has  been  taken  into  its  possession. ^^  Where  an  action  is 
brought  by  a  trustee  in  a  State  court  to  recover  an  alleged  preference,  such 
court  cannot  determine  the  validity  of  their  claims  against  the  bankrupt  and 
whether  other  creditors  have  not  received  voidable  preference ;  to  hold  other- 
wise would  be  to  transfer  in  a  large  measure  the  administration  of  the  bank- 
rupt's estate  from  the  bankruptcy  court  to  the  State  court.^^  The  possession 
by  the  bankrupt  court  of  the  proceeds  of  the  sale  of  mortgaged  chattels  does 
not  deprive  the  State  court  of  its  conceded  jurisdiction  to  set  aside  the  mort- 
gage as  fraudulent ^^  If  an  assignment  or  receivership  or  trusteeship  is  made 
or  created  under  a  State  law  for  the  benefit  of  creditors  within  four  months 
prior  to  the  filing  pf  a  petition  in  bankruptcy,  and  a  State  court  in  the  exercise 
of  its  jurisdiction  under  such  law  asstimes  possession  of  the  property,  it  may 
not  retain  such  possession  and  proceed  to  a  distribution  of  the  property  among 
the  creditors,  but  upon  the  adjudication  the  bankruptcy  court  supersedes  the 
State  court  and  becomes  possessed  of  the  property  for  the  purpose  of  adminis- 
tration.^® Where  a  lien  on  the  bankrupt's  property  antedates  the  filing  of  the 


ders  it  necessary  that  the  entire  sale  be  en- 
joined as  otherwise  the  confession  of  judg- 
ment made  by  the  insolvent  debtors  within 
four  months  before  the  filing  of  the  petition, 
and  resulting  in  the  creation  of  a  lien  made 
Toid  ^  the  bankruptcy  statute,  would  stand 
unassailable.  The  peculiar  nature  of  the 
banicruptcy  proce^ings  is  such  that  in  no 
court  exeept  a  court  of  bankruptcy  can  the 
appropriate  remedy  be  applied.  If  an  adjudi- 
cation of  bankruptcy  takes  place  in  this  mat- 
ter the  lien  of  uie  mortgage  will  be  upheld 
here  to  whatever  extent  it  is  valid,  and  such 
steps  win  be  tfdcen  as  wiU  fuUy  recognize  the 
respect  due  to  the  superior  court  and  its 
officers,  with  proper  regard  to  the  harmonious 
relations  which  have  ever  existed  between  the 
two  courts." 

818.  In  re  Muskoya  Lumber  Co.  (B.  C., 
N.  Y.),  11  Am.  B.  R.  761,  127  Fed.  760;  In 
re  Knight  (D.  C.,  Ky.),  11  Am.  B.  R.  1,  125 
Fed.'  35;  In  re  Kaplan  (D.  C.,  Ga.),  16  Am. 
B.  R.  267,  144  Fed.  169;  Smith  v.  Berman 
(Ct.  of  App.,  Ga.),  8  Ga.  App.  262,  24  Am. 
B.  R.  849,  68  S.  K.  1014,  where  it  wes  held 
that  an  action  would  not  lie  in  a  State  court 
againet  a  trustee  for  conversion  of  personal 
propertv  claimed  by  the  wife  of  the  bank- 
nipt,  where  it  appears  that  the  court  of  bank- 
ruptcy had  possession  of  the  property  through 
its  trustee;  in  such  a  case,  the  bankruptcy 
court  has  exclusive  jurisdiction  to  hear  and 
determine  aU  questions  relating  to  the  right 
of  possession  and  to  the  title  of  the  property 
it  Its  custody;  Pugh  v.  Loisel  (C.  C.  A.,  5th 
Cir.),  33  Am.  B.  R.  580,  219  Fed.  417. 

880.  Jones  v.  Sprinm',  226  U.  S.  148,  29 
Am.  B.  R  204,  57  L.  Ed.  161^  in  which  case 


the  court  said :  "  It  is  true  that  the  estate 
is  regarded  as  in  custodia  legis  from  the  date 
of  the  petition.  (Citing  Acme  Harvesting 
Co.  V.  Beekman  Lumber  Co.,  222  U.  S.  300, 
306,  27  Am.  B.  R.  262,  56  L.  Ed.  208.)  But 
in  a  case  like  the  present,  where,  under  an 
attachment  levied  before  the  petition  was 
filed,  the  property  had  been  put  into  the 
hands  of  a  receiver,  without  notice  of  the 
petition,  it  is  not  true  that  all  power  and 
lurisdiction  of  the  local  court  were  ended 
before  notice  of  the  bankruptcy  proceedings." 

881.  Eau  Claire  Natl  Bank  v.  Jackman, 
204  U.  S.  522,  17  Am.  B.  R.  676,  51  L.  Ed. 
596. 

828.  Frank  v.  Vollkommer,  205  U.  S.  521, 
17  Am.  B.  R.  806,  51  L.  Ed.  911.  In  the  case 
of  Skilton  V.  Codington,  185  N.  Y.  80,  15 
Am.  B.  R.  810,  77  N.  E.  790,  it  was  held  that 
where  a  trustee  in  bankruptcy  retains  out  of 
the  proceeds  of  the  sale  of  the  bankrupt's 
property  a  certain  sum  for  the  benefit  of 
any  liens  or  claims  that  might  be  established 
af^ainst  the  debtor,  the  State  court  has  juris- 
diction to  hear  and  determine  an  action 
against  the  trustee  to  enforce  a  chattel  mort- 
gage executed  by  the  bankrupt. 

828.  Randolph  v.  Scruggs,  190  U.  S.  533, 10 
Am.  B.  R.  1,  47  !>.  Ed.  1165;  Hooks  v.  Al- 
dridge  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R.  658, 
146  Fed.  865;  In  re  Knight  (D.  C,  Ky.), 
11  Am.  B.  R.  1,  126  Fed.  35;  In  re  Watts, 
190  U.  S.  1,  10  Am.  B.  R.  113,  47  L.  Ed.  93a; 
Davis  V.  Bohle  ( C.  C.  A.,  8th  Cir. ) ,  1  Am. 
6.  R.  412,  92  Fed.  325.  As  to  effect  of 
bankruptcy  upon  assignments  for  the  benefit 
of  creditors  under  State  insolvency  acts,  see 
post. 
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petition  in  bankruptcy,  a  receiver  appointed  by  a  State  court  in  a  suit  to 
enforce  such  lien  may  not  be  deprived  of  possession  of  the  property  by  the 
bankruptcy  court,  thus  drawing  to  such  court  jurisdiction  to  determine  sumr 
marily  the  validity  of  such  lien.  ■  The  right  of  a  State  court,  throu^  receivers 
appointed  by  it,  to  administer  property  of  one  subsequently  adjudged  bank- 
rupt, brought  within  its  grasp  under  its  process  more  than  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy,  is  not  terminated  by  an  adjudi- 


A  general  aBsignment  for  the  benefit  of 

creditors  made  within  four  months  prior  to 
the  filing  of  the  petition  is  void  as  against 
the  trustee  in  bankruptcy,  so  far  as  it  inter- 
feres with  the  administration  of  the  bankrupt 
estate.    Bandolph  t.  Scruggs,  190  U.  S.  533, 

10  Am.  B.  R.  1,  47  L.  Ed.  1165.  In  such  case' 
the  jurisdiction  of  the  State  court  in  respect 
to  the  property  assigned  is  superseded  by 
that  of  the  bankruptcy  court.  In  re  Thomp- 
son (C.  C.  A.,  2d  Cir),  11  Am.  B.  R.  719, 
128  Fed.  576;   In  re  Knight   (D.  C,  Ky.), 

11  Am.  B.  R-  6,  125  Fed.  36;  In  re  Gray, 
47  N.  Y.  App.  Div.  554,  3  Am.  B.  R.  647, 
62  N".  Y.  Supp.  618:  In  re  Fellerath  (D.  C, 
Ohio),  2  Am.  B.  R.  40,  95  Fed.  121;  In  re 
Gutwillig  (C.  C.  A.,  2d  Cir.),  1  Am.  B.  R. 
388,  92  Fed.  337 ;  Davis  v.  Bohle  ( C.  C.  A., 
8th  Cir.),  1  Am.  B.  R.  412,  92  Fed.  326; 
-In  re  Sievers  (D.  C,  N.  Y.) ,  1  Am.  B.  R.  117, 
91  Fed.  366. 

State  receiverdiip. — Ordinarily  where  a 
State  court  has  obtained  jurisdiction  orer 
property  this  jurisdiction  is  not  disturbed  by 
proceedings  in  bankruptcy,  but  the  exception 
to  the  rme  is,  where  the  property,  is  in  the 
hands  of  a  receiver,  held  for  the  benefit  of 
creditors,  and  a  receivership  is  created  within 
four  .months  ^rior  to  adjudication.  In  re 
Cameron  Currie  Co.  (Ref.,  Mich.),  20  Am. 
B.  R.  790.  Where  a  receiver  is  appointed 
in  behalf  of  creditors  in  a  proceeding  in  ai 
State  court,  based  on  the  debtor's  Insolvency, 
within  the  four  months'  period,  the  subse- 
quent adjudication  in  a  bankruptcy  court 
supersedes  the  jurisdiction  of  the  State  court. 
In  re  Watts,  190  U.  S.  1,  10  Am.  B.  R.  113, 
47  L.  Ed.  933. 

Action  by  trustee  on  bond  of  assignee.— 
Where  the  assignee  under  a  general  assign- 
ment for  the  benefit  of  creditors,  maide 
within  the  four  months'  period,  gave  a  bond 
to  duly  account  for  all  moneys  received  by 
him  as  such  assignee  and  voluntarily  ac- 
counted in  the  bankruptcy  court  but  failed 
to  comply  with  its  order  to  turn  over  the 
amount  in  his  hands  to  the  trustee,  the  latter 
by  leave  of  the  State  court  may  maintain  an 
action  against  the  surety  upon  the  assignee's 
bond  to  recover  the  amount  which  the  as- 
signee failed  to  turn  over  to  the  trustee. 
Cohen  v.  American  Surety  Co.,  192  N".  Y.  227, 
20  Am.  B.  R.  66,  84  N.  E.  947. 

General  assignment. — The  bankruptcy  court 
has  jurisdiction  by  summary  proceeding  to 
take  from  assignees  and  receivers  for  general 
creditors  in  insolvency  or  winding  up  pro- 


ceedings appointed  after  four  months  prior  to 
the  filing  of  petitions  in  bankruptcy,  froixi 
officers  of  courts  attaching  or  replevying 
within  that  time,  and  from  others  holding 
for  the  bankrupt,  property  claimed  to  be  that 
of  the  bankrupt,  and  then  by  virtue  of  the 
possession  thus  taken  to  determine  adverse 
claims  to  it  by  a  like  proceeding.  In  re 
Rathman  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
246,  183  Fed.  913. 

State  receivership. —  Where  the  receiver  of 
a  corporation  appointed  by  a  State  court,  has 
notice  of  an  order  of  the  bankruptcy  court 
appointing  a  receiver  in  bankruptcy  proceed- 
ings against  such. corporation,  it  is  his  duty 
to  turn  over  at  once  to  the  receiver  in  bank- 
ruptcv,  all  property  of  the  corporation  which 
is  m  his  possession.  In  re  Ziegler  Co.  (D.  C.> 
Conn.),  26  Am.  B.  R.  761,  189  Fed.  259. 

The  fact  thai  a  receiver  of  a  private  banker 
was  appointed  by  a  State  court  in  a  suit 
instituted  after  the  filing  of  a  petition  in 
bankruptcy,  and  that  the  property  of  the 
bankrupt  was  previously  in  charge  of  an 
agent  of  the  State  bank  commissioner,  does 
not  render  the  receiver  an  adverse  claimant, 
so  as  to  prevent  the  bankruptcy  court  from 
issuing  a  summary  order  directing  the  de- 
livery of  the  property  to  the  trustee.  Matter 
of  Sage  (D.  C.,  Mo.),  35  Am.  B.  R.  436, 
224  Fed.  525,  in  which  case  the  court  said: 
"  It  is  well  settled  that,  where  a  trustee  In 
bankruptcy  is  entitled  to  the  possession  of 
property  In  the  possession  of  a  receiver  ap- 
pointed by  a  State  court,  the  court  of  bank- 
ruptcy will,  if  necessary,  by  its  own  order 
direct  and  compel  such  receiver  to  deliver 
such  property  to  the  trustee.  Such  an  order 
can  be  properly  made,  notwithstanding  that 
the  State  court  has  previously  denied  an  ap- 

Slication  of  the  trustee  in  bankruptcy  aa- 
ressed  direct  to  it." 

A  receiver  appointed  pendente  lite  to  con- 
tinue tiie  business  of  the  bankrupt,  during 
a  suit  instituted  by  the  trustee  to  set  aaide 
fraudulent  conveyances  bv  the  bankrupt, 
when  a  judgment  is  entered  in  favor  of  such 
trustee,  diould  surrender  the  property  to  the 
trustee  upon  demand  and  take  a  receipt  there- 
for. If  the  receiver  has  expended  a  large 
sum  or  involved  himself  in  future  liabilities, 
the  court  may  secure  him  before  directing 
delivery  of  possession.  Hull  v.  Storage 
House,  166  N.  Y.  App.  IMv.  739,  34  Am.  B. 
R.  375,  152  N.  Y.  Supp.  363. 

224.  In  re  Rathman  (C.  C.  A.,  8th  Cir.),  25 
Am.  B.  R.  246,  183  Fed.  913. 
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cation  in  bankruptcy."*^  If  the  controversy  arose  prior  to  bankruptcy  and 
ooncems  property  which  has  passed  to  the  trustee,  and  is  of  such  a  nattire  that 
it  might  have  been  litigated  by  a  suit  at  law  or  in  equity  in  a  State  couft^  had 
bankruptcy  not  intervened,  the  -State  court  has  jurisdiction  of  a  suit  brought 
bj  an  adyerse  claimant  iA  respect  to  such  properly.?^  ,If  proceedings  are 
brought  in  a  State  court  for  the  dissolution  and  winding  up  of  affairs  of  an 
insolvent  corporation  and  subsequently  and  within  four  months  thereafter  a 
petition  in  bankruptcy  against  such  corporation  is  filed,  the  jiirisdiction  of 
the  State  court  in  respect  to  the  property  of  the  corporation  terminates  upon 
adjudication,  and  the  bankruptcy  court  will  thereupon  supersede  the  State 
conrt"^  But  a  creditor^B  suit  in  eqtiity  to  liquidate  the  affairs  of  a  coirpora- 
tion,  instituted  more  than  six  months  prior  to  a  voluntary  bankruptcy  by  the 
corporation,  is  not  necessarily  affected  thereby,"*  Where  a  receivier  in  pro- 
ceedings in  a  State  court  against  an  insolvent  corporation  has  been  directed  by 
order  of  such  court  to  deliver  the  assets  of  such  corporation  to  a  receiver  or 
trustee  in  bankruptcy,  such  assets  may  be  retained  notwithstiinding  the  reversal 
of  such  order  on  appeal,  and  the  bankruptcy  court  should  determine  all  ques- 
tions relative  to  such  assets^^®  While  the  jurisdiction  of  the  Federal  courts 
is  essentially  exclusive  when  properly  invoked,  a  State  court  is  not  necessarily 
deprived  of  jurisdiction  to  dissolve  a  corporation  on  the  ground  of  insolvency ; 
and  where  the  creditors  of  such  a  corporation  fail  to  institute  bankruptcy  pro- 
ceedings within  four  months  after  the  appointment  of  a  receiver  in  the  State 
court  upon  the  ground  of  insolvency,  the  jurisdiction  of  the  State  court  becomes 
fixed  and  not  subject  to  interferenca**^  It  has  been  held  that  the  refusal  of 
a  receiver  appointed  in  a  State  court  upon  notice  of  the  appointment  of  a 
receiver  by  the  bankruptcy  court  to  turn  over  property  of  the  bankrupt  to 
liie  receiver  in  bankruptcy,  upon  advice  of  counsel,  will  not  be  treated  as  a 
personal  disrespect  to  the  bankruptcy  court,  so  as  to  warrant  his  punishment  as 
for  a  contempt^^    The  above  doctrines  are  all  that  can  be  safely  stated.   "The 

ality  of  a  formal  litigation.  The  former  class 
falls  within  the  ruling  which  holds  that  such 
a  suit  may  be  brought  only  in  a  court  which 
would  have  had  jurisdiction  of  a  suit  by  the 
bankrupt  against  the  adverse  claimant,  ex- 
cept where  the  defendant  consents  to  be  sued 
elsewhere." 

557.  Cresson  A;  Clearfield  Coal  ft  Coke  Co. 
V.  Stauffer  (C.  C.  A.,  3d  Cir.),  17  Am.  B. 
R.  573,  148  Fed.  981;  In  re  Storck  Lumber 
Co.  (D.  C,  Md.),  8  Am.  B.  R.  86,  114  Fed. 
860;  In  re  Kersten  (D.  C,  Wis.),  6  Am. 
B.  R.  619,  110  Fed.  929;  Carling  v.  Seymour 
Lumber  Co.  (C.  C.  A.,  5th  Cir.),  8  Am. 
B.  R.  29,  113  Fed.  483;  Mauran  v.  Crown 
Carpet  Lining  Co.,  23  R.  I.  324,  6  Am.  B.  R. 
734,  50  Atl.  331 ;  In  re  *Salmon  &  Salmon 
(D.  C,  Mo.),  16  Am.  B.  R.  132,  143  Fed. 
395;  Lyon  v.  Rlussell  (Ct.  of  App.,  D.  C), 
41  D.  C.  App.  554,  32  Am.  B.  R.  101. 

8S8.  Yargan  Naval  Stores  Co.  v.  Borchardt 
Co.  (C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  429, 
217  Fed.  758. 

558.  Wright  v.  Harris  (D.  C,  6a.) ,  34  Am. 
B.  R.  574,  221   Fed.  736. 

230.  Lyon  v.  Russell  (Ct.  of  App.,  D.  C), 
41  D.  C.  App.  554,  32  Am.  B.  R.  101. 

831.  In  re  Zeigler  Co.  (D.  C,  Conn.),  26 
Am.  B.  R.  761,  189  Fed.  259. 


I.  Blair  v.  Brailey  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  12,  221  Fed.  1.. 

tt6.  George  v.  Cans  (Pa.  Com.  Pleas.),  63 
Pittsburgh  L  J.  37,  34  Am.  B.  R.  629. 

Title  to  property  transfeired  prior  to  bank- 
rnptcy. —  In  the  case  of  Babbitt  v.  Dutcher, 
216  U.  S.  102,  23  Am.  B.  R.  619,  64  L.  Ed. 
402,  the  court  0aid:  "  There  are  two  classes 
of  cases  arising  under  the  Act  of  1898,  and 
controlled  by  different  principles.  The  first 
class  is  where  there  is  a  claim  of  adverse 
title  to  the  property  of  the  bankrupt,  based 
upon  a  transfer  antedating  the  bankruptcy. 
'Ae  other  class  is  where  there  is  no  claim 
of  adverse  title  based  on  any  transfer  prior 
to  the  bankruptcy,  but  where  the  property 
is  in  the  physi^  possession  of  a  third  party, 
or  of  an  agent  of  the  bankrupt,  or  of  an 
officer  of  a  bankrupt  corporation,  who  refuses 
to  deliver  it  to  tne  trustee  in  bankruptcy. 
In  the  former  class  of  cases  a  plenary  action 
mast  be  brought  either  at  law  or  in  equity, 
by  the  trustee,  in  which  the  adverse  claim 
of  title  can  be  tried  and  adjudicated.  In 
the  latter  class  it  is  not  necessary  to  bring 
a  plenary  suit,  but  the  bankruptcy  court  may 
act  summarily,  and  may  make  an  order  in 
a  Bnmmary  proceeding  for  the  delivery  of  the 
property  to  the  trustee,  without  the  form- 
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whole  subject  is  hopelessly  befogged  by  the  fact  liat  eadi  class  of  courts  uncon- 
sciously strains  for  jurisdiction  in  close  Cases.  Some  of  the  more  reliable 
decisions  will  be  found  in  the  foot-note.^* 

tL    CONCUIUISNT  JURISDICTION  OF  CIRCUIT  COURTS  OVBR  OFFENSES. 

Subsection  c  of  this  section  provides  that  the  United  States  circuit  courts 
shall  have  concurrent  jurisdiction  with  the  courts  of  bankruptcy  of  the  offenses 
enumerated  in  the  act.  As  already  noticed  in  a  previous  paragraph  under  this 
section  the  circuit  courts  have  been  abolished,  and  the  jurisdiction  of  such 
courts  is  conferred  upon  the  district  courts.^^  This  subsection  is  therefore 
made  of  no  effect,  since  the  district  courts  as  courts  of  bankruptcy  are  given 
jurisdiction  to  arraign,  try  and  punish  those  who  commit  any  of  the  offenses 
enumerated  in  the  act^^  The  jurisdiction  of  district  courts  as  to  bankruptcy 
offenses  is  now  exclusive.  The  trial  of  offenses  enumerated  in  section  29  will 
be  moved  like  other  criminal  offenses  at  a  stated  term  of  the  district  court 


I  In  re  Russell   (C.  C.  A.,  2d  Cir.),  3  (D.  C,  Wis.),  1  Am.  B.  R.  472,  92  Fed.  91; 

Am.  B.  R.  658,  101  Fed.  248;  In  re  Wood-  Heath  v.  Shaffer  <D.  C,  Iowa),  2  Am.  B.  R. 

bury  (D.  C,  N.  Dak.),  3  Am.  B.  R.  457,  98  98,  93  Fed.  647;  SmaU  v.  MuUer,  67  N.  Y. 

Fed.  833;  Robinson  v.  White  (D.  €.,  Ind.),  App.  IMv.  143,  8  Am.  B.  R.  448,  73  N.  Y. 

3  Am.  B.  R.  88,  97  Fed.  33;   In  re  Sievers  Supp.  667;  In  re  Spitzer  (C.  C.  A.,  2d  Cir*), 

(D.  C,  Mo.),  1  Am.  B.  R.  117,  91  Fed.  366;  12  Am.  B.  R.  346,  130  Fed.  870. 

In   re  Emslie   (C.   C.  A.,  2d   Cir.),  4  Am.  833.  See 'Judicial  Code,  §{  289,  291. 

B.  R.   126,  102  Fed.  290;  In  re  Pittlekoir  884.  Bankr.  Act,  {  2(4). 
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JURISDICTION  OF  APPELLATE  COURTS 

§  24.  Jnrisdiction  of  Appellate  Courts.— a  The  Supreme  Court  of 
the  United  States,  the  Circuit  Courts  of  Appeals  of  the  United  States, 
and  the  Supreme  Courts  of  the  Territories,  in  vacation  in  chambers 
and  during  their  respective  terms,  as  now  or  as  they  may  be  hereafter 
held,  are  hereby  invested  with  appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the  courts  of  bankruptcy  from 
which  they  have  appellate  jurisdiction  in  other  oases.  The  Supreme 
Court  of  the  United  States  shall  exercise  a  like  jurisdiction  from  courts 
of  bankruptcy  not  within  any  organized  circuit  of  the  United  States 
and  from  the  Supreme  Court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  jurisdiction  in 
equity,  either  interlocutory  or  final,  to  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  Such  power  shall  be  exercised  on  due  notice 
and  petition  by  any  party  aggrieved. 


Analosoiis  prorisionfl:    In  U.  S.:    As  to  appellate  jurisdicUon,  Act  of  1867,  IS  9,  24,  R.  S., 
if  4980,  4081,  4982,  4983,  4984,  4985,  4989;   Act  of  1841,  S  4;   Ab  to  supervisory 
jurisdiction,  Act  of  1867,  §  2,  R.  S.,  f|  4986,  4987,  4988;  Act  of  1841,  $  6. 
In  Eng.:    Act  of  1883,  f  104;  General  Rules  129^134-a. 
Cross-references:    To  the  law:  Appellate  courts  defined,  §  1(3) ;  States  include  Territories, 
I  1(24). 
Appeals  and  petitions  to  revise,  generally,  §  25. 
To  the  General  Orders:    Appeals  to  Circuit  Courts  of  Appeal  and  United  States  Supreme 
Court,  allpwanee,  XXXVI. 


.  SYNOPSIS  OF  SECTION. 

JPURI9D1CTION  OF  APPELLATB  COURTS. 

L  Appellate  Jurisdiction  in  General,  562. 

a.  Appeals  under  law  of  1867,  562. 

b.  Scope  and  meaning  of  section,  562. 

c.  Controversies  arising  in  bankruptcy  proceedings^  563. 

(1)  In  general,  563. 

(2)  CONTROVEBSIES  ARISING  IN  BANKRUPTCY  PROCEEDINGS,   563. 
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562  JuBiSDiGTioN  OF  Appxllatb  Courts.  [§  24. 

I.  Appellate  Jurisdictioii  in  General — Continued. 

(3)  Pbocsedings  in  bankbuptcy,  564. 

(4)  Distinction  between  contbovebsies  abisinq  in  banxjbuptct 

PBOOiUBDpfOS  AND  EANKBUPTCT  B^OGBBDINae,  566. 

(5)  Imfobtance  of  distinctionSi  566. 

IL  i^peals  to  Circuit  Court  of  Appeals  and  Supreme  Court,  567. 

a.  In  general^  5.67. 

b.  Appeals  from  District  Court  iq  Supreme  Courts  568. 

c.  Appeals  to  Circuit  C<mrt  of  Appeals,  56S. 

nL  i^ppeals  to  Supreme  Court  from  Higher  Court  of  State,  568. 
IV.  Supervisory  Jurisdictiony  570. 


L    appellate  JUBISmCTION  IK  GENERAL. 

a.  Appeals  under  law  of  1867. —  The  former  law  was  as  simple  in  respect 
to  appeals  as  the  present,  at  first  glance^  seems  complicated.  Appeals  as  in 
equity  cases  and  writs  of  error  in  those  at  law  were  heard  in  the  circuit  courts 
wherever  the  amount  in  controversy  exceeded  $500;  the  circuit  court  had 
supervisory  jurisdiction  of  all  cases  and  questions  arising  in  a  court  of  bank- 
ruptcy within  its  jurisdiction ;  appeals  and  writs  of  error  oould  he  heard  in 
the  Supreme  Court  only  when  the  matter  in  dispute  exceeded  $5,000.^  There 
was  also  the  usual  review  by  writ  of  error  in  the  latter  court  of  certain  judg- 
ments of  the  highest  courts  of  the  States.  Since  that  law  was  repealed,  the 
Circuit  Courts  of  Appeals  have  been  vested  with  the  appellate  jurisdiction  of 
the  circuit  com-t;  while,  that  their  calendars  might  not  be  congested  with  a 
multitude  of  petty  questions,  the  appellate  courts  no  longer  "sit  at  the 
elbow  "  ^  of  the  court  of  bankruptcy,  out  appeals  involving  questions  of  fact 
are  limited  to  important  and  vital  matters,  and  superintendence  may  be  asked 
only  of  questions  of  law.'  Thus,  the  entire  system  has  been  radically  changed, 
and  the  cases  under  the  former  law  are  of  little  value.  Further  differences 
between  the  old  and  new  system  are  discussed  in  detail  later  under  this  section 
and  under  section  twenty-five,  post. 

b.  Scope  and  meaning  of  section.— As  explained  later,  this  §  24  is  here 
treated  as  if  its  subsection  b  were  a  part  of  §  25.  It  is  clear  from  the  caption 
that  the  section  has  to  do  only  with  the  jurisdiction  of  appellate  courts.  Sub- 
section a  is  general  in  its  terms,  and  makes  applicable  the  goperal  law  so  far  as 
it  confers  appellate  jurisdiction  of  controversies  in  the  district  court,  by  giving 
the  courts  named  a  general  appellate  jurisdiction  over  questions  arising  in  that 
court  while  sitting  in  bankruptcy.*  This  subsection  has  no  reference  to  appeals 
to  the  Supreme  Court  from  the  Circuit  Court  of  Appeals.  Except  as  expressly 
specified  therein  the  jurisdiction  of  the  Supreme  Court  is  not  broadened  in 
any  way.*    Manifestly  the  jurisdiction  conferred  by  this  subsection  is,  so  far 

1.  Sec  *' Analogous  Provisions,"  ante.  112  Fed.  643;  Stelling  v.  Jones  Lomber  Co. 

2.  In  re  Adler   (D.  C,  Tenn.),  4  Am.  B.       (C.  C.  A.  7th  Cir.),  8  Am.  B.  R.  621,  116 
R.  583,  590,  103  Fed.  444.  Fed.  261;  Scott  &  Co.  v.  Wilson   (C.  C.  A., 

8.  See  Bankr.  Act,  §  25,  and  read  §  24-b.       7th  Cir.) ),  8  Am.  B.  R.  349,  115  Fed.  284. 
4.  Thus,  see  In  re  Columbia  Real  Estate  5.  Hutchinson  v.  Otis  (C  C.  A.,  l«t  Cir. It 

Co.    (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  441,      10  Am.  B.  B.  276,  12S  Fed.  14. 
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ae  applicable^  that  conferred  on  Circuit  Oonrts  of  Appeal  by  the  Evarts  act^ 
subsequently  revised  and  re-enacted  in  the  Judicial  Oode.*  This  act  and  the 
lunitations  suggested  by  what  follows  under  this  section  and  section  twenty- 
five,  should  be  consulted  for  an  understanding  of  the  broad  scope,  yet  accurate 
boundaries,  of  appeals  in  bankruptcy. 

0.  ContnnraiieB  ariiing  in  bankmptey  proceeding!. —  (1)  Ik  oeistsbal. — 
This  section  is  limited  to  controversies  arising  in  bankruptcy  proceedings  in 
the  exercise  by  bankruptcy  courts  of  the  jurisdiction  vested  in  them  to  settle 
the  estates  of  bankrupts  and  to  determine  controversies  in  relation  thereto.^ 

(2)    CONTBOVEBSIES    ABI8INO    IN    BANKRUPTCY    PEOCBBDINOS. The    WOrdfl 

'^  controversiee  in  bankruptcy  proceedingsr ''  in  subsection  a  of  this  section,  and 
the  words  "  in  bankruptcy  proceedings  "  in  the  next  section  refer  to  different 
classes  of  cases ;  the  former  referring  only  to  controversies  outside  of  the  bank- 
ruptcy proceeding  proper,  as  suits  between  the  trustee  and  adverse  claimants.^ 
Nothing  can  be  regarded  as  a  "controversy  arising  in  bankruptcy  proceed- 
ings "  within  the  purview  of  subsection  a  where  the  subject-matter  and  object 
of  the  proceedings  are  within  the  power  to  make  a  summary  order ;  certainly 
ibis  is  true  where  plenary  action  is  not  sought.®  As  stated  by  the  Supreme 
Court:  "  Section  25-a  relates  to  appeals  from  judgments  in  certain  enumerated 
steps  in  bankruptcy  proceedings,  in  respect  to  which  special .  provision  thereof 
was  required,  while  §  24-a  relates  to  controversies  arising  in  bankruptcy  pro- 
ceedings in  the  exercise  of  the  jurisdiction  vested  in  them  at  law  and  in  equity 
by  §  2,  to  settle  the  estates  of  bankrupts,  and  to  determine  controversies  in 
relation  thereto."  ^®  Controversies  arising  in  the  course  of  bankruptcy  proceed- 


8.  Judicial  Code,  H  128-a,  129,  revised 
from  Act  of  March  3,  1891,  S  6-  Compare, 
also,  Duncan  v.  Landia  (C.  C.  A.,  3d  Cir.)i 
5  Am.  B.  R.  649,  106  Fed.  839;  Steele  v. 
Buel  (C.  C.  A.,  8tli  dr.),  6  Am,  B.  R.  166, 
104  Fed.  968;  In  re  Columbia  Real  Estate 
Co.  (C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  441, 
112  Fed.  643;  SteUing  v.  Jones  Lumber  Co. 
(C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  521,  116 
Fed.  261. 

7.  Hutchinson  y.  Otis,  190  U.  S.  552,  10 
Am.  B.  R.  135,  47  L.  Ed  1179;  Hewitt  ▼. 
Berlin  Machine  Works,  194  U.  S.  300,  11  Am. 
B.  R.  709,  48  L.  Ed.  986;  In  re  First  Na< 
tional  Bank  of  Canton  (C.  C.  A.,  6th  dr.), 
14  Am.  B.  R.  180,  135  Fed.  62,  holding  that 
an  order  disaUowing  the  lien  of  a  chattel 
mortgage  is  in  a  controversy  arising  out  of 
the  settlement  of  the  bankrupt  estate  and  is 
appealable;  Security  Warehousing  Co.  v. 
Hand  (C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  49, 
143  Fed.  32,  holding  likewise  as  to  a  petition 
to  establish  and  enforce  an  allied  warehouse 
lien.  See  also  Smith  v.  Evans  (C.  C.  A., 
7th  ar.},  17  Am.  B.  R.  433,  148  Fed.  89. 

8.  In  re  Adler  {D.  C,  Tenn.),  4  Am.  B. 
R.  583,  103  Fed.  444;  Burleigh  v.  Foreman 
(C.  C.  A.,  1st  Cir.),  11  Am.  B.  R.  74,  125 
Fed.  217;  Liddon  v.  Smith  (C.  C.  A,,  5th 
Cir.),  14  Am.  B.  R.  204,  135  Fed.  43;  Thomas 
V.  Woods  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R. 
132,  173  Fed.  585;  Matter  of  Breyer  Printing 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  796, 
216  Fed.  878. 

9.  In  re  Farrell  <C.  C.  A.,  6th  dr.),  23 
Am.  B.  R.  826,  176  Fed.  606. 


10.  Controversies  arising  in  bankruptcy 
proceedings. —  Hewitt  v.  Berlin  Machine  Co., 
194  U.  S.  296,  11  Am.  B.  R.  709,  48  L.  Ed. 
986,  in  which  case  it  was  held  that  where 
title  was  asserted  to  property  in  the  pos- 
session of  the  trustee  by  an  intervention  rais- 
ing u  distinct  and  separate  is^e,  the  contro- 
versy may  be  treated  as  one  of  those  "  con- 
troversies arising  in  bankruptcy  proceedings," 
over  which  the  Circuit  Court  of  Appeals 
could,  under  section  24-a,  exercise  appellate 

i'urisdiction  as  in  other  cases.  See  also  In  re 
National  Bank  of  Canton  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  180,  135  Fed.  62;  Dbdge  v. 
Norlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
170,  133  Fed.  363;  In  re  McMahon  (C.  C.  A., 
6th  Cir.),  17  Am.  B.  R.  530,  147  Fed.  685; 
DoUe  V.  Cassell  (C.  C.  A.,  6th  Cir.),  14 
Am.  B,  R.  52,  135  Fed.  52;  Mason  v.  Wol- 
kowich  (C.  C.  A.,  Ist  Cir.),  17  Am.  B.  R. 
709,  160  Fed.  699;  O'Dell  v.  Boyden  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  751,  150  Fed. 
731;  McCarty  v.  Coffin  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  148,  150  Fed.  307;  Thompson 
V.  Mauzy  (C.  C.  A.,  4th  Cir.),  23  Am.  B.  R. 
489,  174  Fed.  611;  Morehouse  v.  Pacific  Hard- 
ware, etc.,  Co.  (C.  C.  A.,  9th  Cir.),  24  Am. 
B.  R.  178,  177  Fed.  337;  Baker  Ice  Machine 
Co.  V.  Bailey  (C.  C.  A.,  8th  Cir.),  31  Am. 
B.  R.  .513,  209  Fed.  844,  holding  that  where 
a  conditional  vendor  intervenes  in  a  bank- 
ruptcy proceeding,  asserting  title  to  and  ask- 
ing possessrion  of  property  sold  the  bankrupt, 
it  is  a  controversy  arising  in  bankruptcy 
proceedings.  Aflfd.  239  U.  S.  268,  35  Am.  B. 
R.  814.    See  Am.  Bankr.  Dig.  §  1218. 
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ings  involve  questions  between  the  receiver  or  trustee  representing  tiie  bank- 
rupt and  his  general  creditors,  as  such^  on  the  one  hand,  and  adverse  claimants 
on  the  other,  concerning  property  in  the  possession  of  the  trustee  or  receiver, 
or  of  the  claimants,  to  be  litigated  in  appropriate  plenary  suits,  and  not  affect- 
ing directly  administrative  orders  and  judgments,  but  only  the  extent  of  the 
estate  to  be  distributed  ultimately  among  general  creditori^^  As  where  a 
controversy  arises  in  respect  to  the  claim  of  an  adverse  claimant  in  respect  to 
a  fund  in  the  hands  of  the  trustee  as  a  result  of  a  suit  in  a  State  court  to  recover 
property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  it  is  a  controversy 
arising  in  bankruptcy  and  is  appealable  under  subsection  a  of  this  section.^ 
Such  orders  and  decrees  as  are  in  the  nature  of  independent  suits  and  contro- 
versies, arising  in  the  course  of  bankruptcy  proceedings  are  reviewable  on 
appeal  or  writ  of  error,  as  the  case  may  be,  under  subsection  a  of  this  section.^ 
(3)  Pboceedings  in  BAiq^KaupxcY. —  Subsection  b  relates  to  proceedings 
in  bankruptcy  only,  as  distinguished  from  controversies  arising  in  bankruptcy 


Priority  of  liens. — ^Where  a  trustee  in  bank- 
ruptcy fries  a  petition  asking  that  the  lands 
of  the  bankrupt  be  sold  free  of  all  encum- 
brances and  that  the  liene  be  marshalled  and 
transferred  to  the  proceeds,  and  a  mortgagee 
files  an  answer  which  is  in  effect  an  inter- 
vening petition  in  which  it  asks  relief 
against  the  trustee  and  other  lien  holders, 
and  the  real  question  is  as  between  the  lien 
holders  as  to  the  priority  of  their  respective 
liens,  it  is  a  controversy  under  section  24a 
and  appeal  from  the  decree  of  the  District 
Court  is  the  proper  remedy.  Century  Sav- 
ings Bank  v.  Moodv  (C.  C.  A.,  8th  Cir.), 
31  Am.  B.  R.  586,  209  Fed.  775. 

A  petition  to  revise  is  the  equivalent  of  an 
appeal  for  the  purposes  of  the  Act  of  Febru- 
ary 13,  1911,  abolishing  the  supervision  fee 
on*  appeal  to  the  Circuit  Court  of  Appeals. 
Matter  of  Burr  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  61,  215  Fed.  898. 

Proceedings  to  establish  liens. —  Where 
labor  claimants  orally  call  the  attention  of 
the  district  court,  acting  as  an  ancillary 
tribunal,  to  services  rendered  to  the  bank- 
rupt, and  to  their  rights  in  a  fund,  held  by 
the  ancillary  receiver  from  a  State  receiver 
and  not  derived  through  direct  operation  of 
the  adjudication;  and  a  special  master  is 
appointed  to  take  testimony,  the  action  by 
the  claimants  constitutes  an  intervention  in 
bankruptcy  proceedings,  giving  rise  to  a 
**  controversy,"  within  the  meaning  of  sec- 
tion 24a  of  the  bankruptcy  act.  Emerson  v. 
Castor  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R. 
719,  236  Fed.  29. 

11.  Matter  of  Breyer  Printing  Co.  (C.  C. 
A.,  7th  Cir.),  32  Am.  B.  R.  796,  216  Fed. 
878,  citing  Matter  of  Loving,  224  U.  S.  183, 
27  Am.  B.  R.  852,  56  L.  Ed.  725;  United 
States  Fidelity  Co.  v.  Bray,  225  U.  S.  205, 
217,  28  Am.  B.  R.  207,  56  L.  Ed.  1055;  see 
Tn  re  Mueller  (C.  C.  A.,  Ky.),  14  Am.  B.  R. 
256,  135  Fed  711,  in  which  the  court  says: 
"By  'controversies  arising  in  bankruptcy 
proceedings '  is  meant  those  independent  of 
plenary  suits  which  concern  the  bankrupt's 


estate,  and  arising  by  intervention  or  other- 
wise between  the  trustee  representing  the 
bankrupt's  estate  and  claimants  asserting 
some  right  or  interest  adverse  to  the  bank- 
rupt or  his  general  creditors."  See  Kirk- 
patrick  v.  Harnesberger  (C.  C.  A.,  5th  Cir.>, 
29  Am.  B.  R.  439,  199  Fed.  886. 

Wherever  a  third  person  intervenes  in  the 
bankruptcy  court  and  asserts  a  superior  title 
to  property  held  by  the  trustee,  he  institutes 
a  controversy  in  a  bankruptcy  proceeding, 
whether  he  intervenes  by  an  original  petition, 
or  is  brought  into  court  upon  the  application 
of  the  trustee,  and  his  remedy  to  review  a 
judgment  of  that  court  is  by  an  appeal  under 
section  24a.  Gibbons  v.  Goldsmith  ( C.  C,  A., 
9th  Cir.),  35  Am.  B.  R.  40,  222  Fed.  826. 

Review  of  order  racatlng  temporary  injunc- 
tion.—  The  review  of  an  order  of  the  district 
court,  vacating  a  prior  order  of  the  same 
court  directing  that  an  interlocutory  injunc- 
tion issue  restraining  third  parties  from  pro- 
ceeding in  an  action  in  a  State  court  against 
the  bankrupt,  may  be  had  under  f  24a,  as 
the  question  at  issue  is  a  controversy  arising 
in  bankruptcy  proceedings.  Bothwell  v.  Fitz- 
gerald (C.  C.  A.,  9th  Cir.),  84  Am.  B.  R. 
261,  219  Fed.  408. 

12.  Globe  Bank  &  Trust  Co.  ▼.  Martin,  236 
U.  S.  288,  34  Am.  B.  R.  162,  59  L.  Ed.  583. 

13.  In  re  Mueller  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  256,  135  Fed.  711;  EKckaa  v. 
Barnes  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R. 
566,  140  Fed.  849;  In  re  McKenzie  (C.  C 
A.,  8th  Cir.),  15  Am.  B.  R.  679,  142  Fed. 
383;  In  re  Friend  (C.  C.  A.,  7th  Cir.),  13 
Am.  B.  R.  595,  134  Fed.  778;  Smith  v.  Evans 
(C.  C.  A.,  7th  Cir.),  17  Am.  B.  R.  433,  148 
Fed.  89;  In  re  Doran  (C.  C.  A.,  6th  Cir.), 
18  Am.  B.  R.  760,  154  Fed.  467;  Loeser  v. 
Savings  Deposit  Bank  &  Trust  Co.  (C.  C. 
A.,  6th  Cir.),  20  Am.  B/R.  846,  163  Fed.  212; 
Coder  v.  Arts  (Sup.  Ct.),  213  U.  S.  223,  22 
Am.  B.  R.  1,  53  L.  Ed.  772;  In  re  Streator 
Metal  Stamping  Co.  (C.  C  A.,  7th  Cir.),  30 
Am.  B.  R.  65,  206  Fed.  280. 
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and  from  plenary  suits."  If  the  proceeding  is  sununary  in  its  cliaracter  and 
object,  it  is  a  proceeding  in  bankruptcy,  renewable  under  §  24-b."  The  object 
of  subsection  6  is  to  give  a  review  as  to  matters  of  law,  where  facts  are  not  in 
controversy,  of  orders  of  courts  of  bankruptcy  in  the  ordinary  administration  of 
the  bankrupt's  estate.*' 

(4)    DiSTIKCTIOir   BBTWBBK   COWTBOVBBSrES   ABI8ING    IW   BANKBUPTCT   PBO- 

CEEDiNGS  AND  BANKBUPTCY  PB0CBBDIN08. —  There  is  a  clcar  distinction 
between  such  controversies  and  "  proceedings  in  bankruptcy  "  within  the  mean- 
ing of  section  25-a ;  the  latter,  broadly  speaking,  covering  questions  between  the 
allied  bankrupt  and  his  creditors  as  such,  commencing  with  the  filing  of  the 
petition,  ending  with  the  discharge  and  including  matters  of  administration 
generally,  such  as  appointments  of  receivers  and  trustees,  sales,  exemptions, 
proof  and  allowance  of  claims,  and  other  similar  matters  to  be  disposed  of 
summarily,  all  of  which  naturally  occur  in  the  settlement  of  the  estate, *''   The 


11  United  States  v.  Buggies  ( C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  91,  221  Fed.  256. 

15.  Courtney  v.  Shea  (C.  C.  A.,  6th  Cir.), 
34  Am.  R  R.  753,  225  Fed.  358,  and  cases 
cit€d 

16.'  Matter  of  Loving,  224  U.  S.'  183,  27 
Am.  B.  R.  852,  66  L.^  Ed.  T25;  Thomas  Co. 
T.  BeharreU  (C.  C.  A.,  »th  Cir.),  86  Am. 
B.  R.  688,  229  Fed.  691 ;  Barton  Lumber  ft 
Brick  Co.  v.  Prewitt  (C  C.  A.,  8th  Cir.), 
36  Am.  B.  R.  718,  231  Fed.  919. 

The  proceedings  reyiewable  under  (  24b 
are  those  administrative  orders  and  decrees 
in  the  ordinary  course  of  a  bankruptcy  be- 
tween the  filing  <7f  the  petition  and  the  final 
settlement  of  the  estate,  which  are  not  made 
specially  appealable  under  |  25a.  In  re 
Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R. 
256,  135  Fed  711. 

17.  Distinction  between  ^  ControversiM 
arisiiig  in  bankruptcy  proceedings  "  and ''  Pro- 
ceedings in  bankruptcy." — ^In  the  case  of  in 
re  Friend  (C.  C.  A.,  7th  Cir.),  13»  Am.  B.  R. 
595,  134  Fed.  778,  the  court  said:  **  Section 
23  established  a  clear  distinction  between 
'proceedings  in  bankruptcy'  and  'contro- 
versies at  law  and  in  equity  arising  in  the 
course  of  bankruptcy  proceedings ; '  the  for- 
mer, broadly  speaking,  covering  questions  be- 
tween the  allied  bamcrupt  and  his  creditors, 
as  such,  conunencing  with  the  petition  for 
adjudication,  ending  with  the  discharge,  and 
including  matters  of  administration  gen- 
erally, such  as  appointments  of  receivers  and 
tmstees,  sales,  exemptions,  allowances  and 
the  like,  to  be  disposed  of  summarily,  all  of 
which  naturally  occur  in  the  settlement  of 
the  estate ;  and  the  latter,  broadly  speaking, 
involving  questions  between  the  trustee,  rep- 
Tssenting  die  bankrupt  and  his  creditors,  on 
the  one  side  and  adverse  claimants  on  the 
other,  c(Miceming  property  in  the  possession 
of  the  trustee  or  of  the  claimants,  to  be 
litigated  in  appropriate  plenary  suits  and 
not  affecting  directly  the  administrative 
orders  aiid  judgments  but  only  the  question 
of  the  extent  of  the  estate." 

Judge  Keller  has  summarised  the  conclu- 
sions of  the  several  cases  involving  such  dis- 


tinction in  the  foUdwing  language:  ''That 
there  is  a  clear  distinction  between  '  contro- 
versies arising  in  bankruptcy '  proceedings,'  as 
mentioned  in  section  24-a,  and  'the  proceed- 
ings in  bankruptcy,'  which,  by  section  24-b, 
the  Circuit  Courts  of  Appeal  are  given  juris- 
diction to  superintend  and  revise  '  in  matter 
of  law:'  the  former  being  generally  held  to 
embrace  questions  between  the  trustee,  rep- 
resenting the  bankrupt  and  his  creditors,  on 
the  one  side,  and  adverse  claimants,  on  the 
other,  and  not  directly  affecting  those  ad- 
ministrative orders  and  judgmento  ordinarily 
known  as  'proceedings  in  bankruptcy,'  and 
the  latter  being  confined  to  those  questions 
arising  between  the  bankrupt  and  his  cred- 
itors which  are  the  very  subject  of  such  ad- 
ministrative orders  and  judgments,  frcxn  the 
petition  for  adjudication  to  the  discharge, 
and  including  the  intermediate  administra- 
tive steps,  and  such  controveries  as  arise  be- 
tween parties  to  the  bankruptcy  proceedings 
as  are  involved  in  the  allowance  of  claims, 
fixing  their  priorities,  sales,  allowances,  and 
other  matters  to  be  disposed  of  summarily." 
Thonipson  v.  Mauzy  (CC  C.  A.,  4th  Cir.),  23 
Am.  B.  R.  489,  174  Fed.  611.  See  also  Snow 
V.  Dalton  (C.  C.  A.,  4th  CSr.),  29  Am.  B.  R. 
240,-203  Fed.  iB48. 

In  the  case  of  Thomas  t.  Woods  (C.  C. 
A.,  8th  CSr.),  2a  Am.  B.  R.  132,  173  Fed. 
585,  the  court  in  discussing  these  phrases  as 
used  in  section  24,  said:  ''In  section  24-b, 
however,  the  term  'proceedings  in  bank- 
ruptcy,' as  construed  by  the  courts,  has  been 
given  a  narrower  meaning  and  has  been  set 
over  against  '  controversies  arising  in  bank- 
ruptcy proceedings,'  as  used  in  section  24-a. 
Here  it  nas  been  thought  to  mean  any  of  the 
administrative  acts  intervening  between  the 
filing  of  the  petition  and  the  granting  of  the 
discharge,  as  distinguished  from  those  'con- 
troversies arising  in  bankruptcy  proceedings  ' 
on  petition,  which  would  have  been  tiie  sub- 
ject of  plenary  suits  if  the  estate  had  not 
been  in  the  custody  of  a  court  of  bank- 
ruptcy." In  the  case  of  Morehouse  v.  Pacific 
Hardware  A  Steel  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B.  R.  178,  177  Fed.  337,  the  court 
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great  number  of  authorities  upon  this  branch  of  bankruptcy  practice  and  the 
conflict  between  them  has  given  rise  to  endless  confusion,  and  it  is  sometimes 
difficult  to  determine  within  which  class  a  pairticular  order  of  the  bankruptcy 
court  may  falL  Each  case  will  necessarily  be  determined  by  its  own  facts, 
and  in  each,  the  important  consideration  is  the  object  and  character  of  the 
proceeding  sought  to  be  reviewed.^ 

(5)  Impobtancb  op  dibtiitction. —  If  the  controversy  is  one  ^^  arising  in 
bankruptcy  proceedings/'  appellate  courts  exercise  their  jurisdiction  as  in 
other  cases  under  subsection  a  of  this  section.  If  the  controversy  pertains  to 
the  proceedings  in  bankruptcy,  relating  to  the  adjudication  and  the  subsequent 
steps  in  bankruptcy,  it  is  one  which  may  be  revised  in  matter  of  law,  upon 
due  notice  and  petition  by  any  party  aggrieved,  by  a  circuit  court  of  appeals. 
The  distinction  between  a  controversy  "  arising  "  in  bankruptcy  proceedings 
and  a  decision  or  order  in  the  bankruptcy  proceedings  proper,  is  for  the  sole 
purpose  of  determining  whether  the  review  by  the  appellate  court  shall  be 
by  appeal  or  by  petition  to  revise  in  matter  of  law.^*    It  has  been  deemed  advis- 


said:  "It  is  conceivable  that  the  line  of 
demarcation  between  'proceedings  in  bank- 
ruptcy/ and  'controversies  at  law  and  in 
equity  arising  in  the  course  of  bankruptcy 
proceedings/  may  in  some  cases  be  ob- 
scure; but  generally  speaking,  the  former 
include  all  questions  arising  in  the  adminis- 
tration of  the  bankrupt's  estate,  such  as  the 
appointment  of  receivers  and  trustees,  orders 
requiring  the  bankrupt  to  surrender  prop- 
erty of  the  estate  in  oankruptcy,  orders  re- 
quiring the  bankrupt's  voluntary  assignee  to 
surrender  property  of  the  estate,  orders  giv- 
ing priority  to  the  claims  of  creditors, 
orders  directing  a  8et*off  of  mutual  debts, 
and  orders  confirming  a  composition.  These 
are  questions,  which>  with  a  view  to  the 
prompt  administration  and  distribution  of 
the  assets  of  the  bankrupt,  the  law  permits 
to  be  summarily  disposed  of  by  revision. 
The  tatter  include  all  controversies  and  ques- 
tions arising  between  the  trustee  and  ad- 
verse claimants  of  property,  as  property  of 
the  estate,  whether  the  property  be  in  his 
possession  or  theirs."  See  also  Barnes  v. 
Pampel  (C.  a  A.,  Oth  Cir.),  27  Am.  B.  R. 
102,  192  Fed.  525;  Matter  of  Breyer  Printing 
Co.  (C.  C.  A.,  7th  Cir.),  32  Am.  B.  R.  796, 
216  Fed.  87S;  Ogden  t  Jamison  v.  Gilt  Edge 
Mines  Co.  (C.  a  A.,  8th  Cir.),  34  Am.  B.  R. 
893,  225  Fed.  723. 

18.  In  re  Jungman  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  401,  186  Fed.  302,  holding  that 
in  a  case  where  substantially  the  only  ques- 
tion raised  is  whether  a  contract  for  the  pur- 
chase of  certain  property  of  the  bankrupt's 
estate  has  been  made  between  the  receiver  of 
the  bankrupt  and  a  third  party,  a  "  contro- 
versy arising  in  bankruptcy  proceedings " 
exists,  and  a  decision  requiring  such  third 
party  to  carry  out  the  terms  of  the  judicial 
sale  which  had  been  ordered  in  accordance 
with  such  alleged  contract,  is  reviewable  by 
appeal. 

19.  The  importance  of  the  distinction  is 
clearly  indicated  in  the  case  of  Moody  &;  Son 


V.  Century  Saving  Bank,  239  U.  S.  374, 36  Am. 
B.  R.  95,  60  L.  Ed.  336,  in  which  the  court 
said:  "Whether  the  Circuit  Court  of  Ap- 
peals rightly  sustained  this  jurisdiction 
turns  upon  whether  this  is  one  of  those  "  con- 
troversies arising  in  bankruptcy  proceed- 
ings "  over  which  the  Circuit  Courts  ol  Ap- 
pends are  invested,  by  |  24a  of  the  Bank- 
ruptcy Act,  with,  the  same  appellate  juris- 
diction that  they  possess  in  other  cases 
under  the  Judicisi  Code,  §  128,  or  ia  a  mere 
step  in  bankruptcy  proceedings,  the  appellate 
review  of  which  is  regulated  by  other  pro- 
visions of  the  bankruptcy  act.  If  it  is  a 
controversy  arising  in  bankruptcy  proceed- 
ings, the  jurisdiction  of  that  court  was  prop- 
erly invoked,  as  is  also  that  of  ^this  court. 
We  entertain  no  doubt  that  it  is  such  a 
controversy.  It  has  every  attribute  of  a 
suit  in  equity  for  the  marshaling  of  assets, 
the  sale  of  the  encumbered  property,  and  the 
application  of  the  proceeds  to  the  liens  in  the 
order  and  mode  ultimately  fixed  by  the  de- 
cree. True,  it  was  b^gun  by  the  trustees, 
and  not  by  an  adverse  claimant,  but  this  is 
immaterial,  for  the  mortgagees,  who  claimed 
adversely  to  the  trustees,  not  only  appeared 
in  response  to  notice  of  the  trustees'  peti- 
tion, but  asserted  their  mortgsge  liens  and 
soiight  to  have  them  enforc^  sgainst  the 
proceeds  of  the  property  conformably  to  the 
contentions  before  stated.  This  was  equiva- 
lent of  an  affirmative  intervention,  and, 
when  taken  in  connection  with  the  trustees' 
petition,  brought  into  the  bankruptcy  pro- 
ceedings a  controversy  which  was  quite  apart 
from  tiie  ordinary  steps  in  such  proceedings, 
and  well  within  the  letter^  and  spirit  of  | 
24a."  Citing  Hewitt  v.  Berlin  Machine  Works, 
194  U.  S.  296,  300,  11  Am.  B.  R.  709,  48 
L.  Ed.  986,  987 ;  Knapp  v.  Milwaukee  Trust 
Co.,  216  U.  S.  545,  653,  24  Am.  B.  R.  761, 
54  L.  Ed.  610,  613;  Teft,  W.  &  Co.  v.  Mun- 
-suri,  222  U.  S.  114,  118,  27  Am.  B.  R.  338, 
56  L.  Ed.  118,  119;  Houghton  v.  Burden, 
228  U.  S.  161,  165,  30  Am.  B.  R.  16,  57  L. 
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aole  to  consider  under  section  25  whether  the  review  should  be  by  appeal  or 

Sftition  to  revise.     It  is  therefore  not  essential  in  this  connection  to  consider 
e  nature  and  object  of  particular  controversies  for  the  purposes  of  deter- 
mining as  to  the  method  of  review. 

n.  appeals  to  ciscuit  coust  of  appeals  and  supreme  court. 

a.  Li  general. —  Subsection  a  of  this  section  vests  the  Supreme  Court  and 
the  circuit  court  of  appeals  with  appellate  jurisdiction  of  controversies  aris- 
ing in  bankruptcy  proceedings  in  the  courts  of  bankruptcy  from  which  they 
have  appellate  jurisdiction  in  other  cases.  The  only  matters  which  can  be 
reviewed  are  **  controversies  arising  in  bankruptcy  proceedingss."  We  have 
already  considered  the  distinction  to  be  made  between  such  controversies  and 
appeals  in  bankruptcy  proceedings  generally  as  authorized  by  the  next  section. 
The  only  court  which  may  be  appeded  from  is  the  court  of  bankruptcy,  which 
phrase,  as  here  used,  does  not  include  the' referee.^  The  only  courts  which 
can  hear  such  an  appeal  are  the  several  courts*  mentioned.  So,  also,  appeals 
can  be  taken  only  t6  the  proper  court  in  whose  territorial  jurisdiction  the  court 
of  bankruptcy  appealed  from  is  located.^    The  appellate  courts  are  given  juris- 


Ed.  780,  782;  Clobe  Bank  k  Trnst  Co.  y. 
Martin,  236  U.  S.  288,  295,  34  Am.  B.  R. 
162,  59  L.  Ed.  583,  587. 

SO.  Appeal  to  Supreme  Court  in  "contro- 
▼ersies  arisbig  in  bankmptcy  proceedings." 
In  the  case  of  Tefft,  WeUer  &;  Co.  v.  Mansuri, 
222  U.  S.  114,  27  Am.  B.  R.  338,  341,  56 
L.  Ed.  118,  Mr.  Justice  White  says:  ''Bat 
the  entire  $xgament  rests  upon  a  miscon- 
ception of  Uie  words  'controversies  in 
hajikruptcy  proceedings/  as  used  in  the  sec- 
tion, since  it  disregards  the  authoritative 
construction  affixed,  to  those  words,  Coder 
▼.  Arts,  213  U.  S.  284,  22  Am.  B.  R.  1,  63 
L.  Ed.  777,  29  Sup.  Ct.  Rep.  436,  16  A.  A 
E.  Ann.  Cas.  1008;  Hewitt  v.  Berlin  Mach. 
Works,  194  U.  S.  296,  300,  11  Ain.  B.  R,  709, 
48  L.  Ed.  986,  987,  24  Sup.  St.  Rep.  690. 
Those  cases  expressly  decide  that  contro- 
versies in  bankrupt  proceedings,  as  used  in 
the  section,  do  not  include  mere  steps  in  pro- 
ceedings in  bankruptcy,  but  embrace  con- 
troversies which  are  not  of  that  inherent 
character,  even  though  they  may  arise 
in  the  course  of  proceedings  in  bank- 
ruptcy. The  cases  referred  to,  moreover,  by 
neoeasary  implication,  deternnne  that  the 
mere  allowing  or  disallowing  a  claim  in 
bankruptcy  is  a  proceeding  in  bankruptcy, 
and  not  a  controversy  arising  in  bankruptcy, 
within  the  intendment  of  the  section.  Nor 
is  there  force  in  the  contention  that  because 
the  district  court  of  Porto  Rico  is  a  court 
of  bankruptcy  'not  within  an  organized  cir- 
cuit of  the  United  States,'  therefore  au- 
thority to  review  its  action  in  a  case  like 
this  is  conferred  on  this  court  by  the  con- 
cluding sentences  of  section  24-a.  This  is 
true^  because  the  proposition  really  rests 
upon  the  misconstruction  of  the  section,  al- 
ready pointed  out.  That  is  to  say,  as  the 
sentence  relied  upon  only  confers  upon  this 
court  '  a  like  jurisdiction '  to  review  the  acts 


of  the  particular  courts  of  bankruptcy  which 
the  sentence  designates  to  that  conferred  by 
the  immediately  preceding  provisions  of  sec- 
tion 24-a,  that  is,  to  review  controversies  in 
bankruptcy,  it  follows  that  the  sentence  con- 
fers no  powers  to  review  a  mere  step  in  bank- 
ruptcy, taken  by  a  bankruptcy  court,  even 
though  such  court  be  one  of  those  referred 
to  in  the  last  sentence  relied  upon."  And 
see  James  v.  Stone  A  Co.,  227  XJ.  S.  410,  29 
Am.  B.  R.  476,  57  L.  Ed.  673. 

Appeab  in  controversies. — Section  24a  of 
the  Buikruptcy  Act  provides  for  appeals  in 
controversies  arising  in  bankruptcy  proceed- 
ings and  controls  an  appeal  from,  the  Circuit 
Court  of  Appeals  in  a  proceeding  by  a  trustee 
to  restrain  a  landlord  from  prosecuting  a 
suit  for  rent  in  the  State  court.  Mitchell 
Store  Building  Go.  v.  Carroll,  232  U.  S.  379, 
35  Am.  B.  R.  197,  68  L.  Ed.  660. 

Appeal  in  summary  proceedings. — ^An  at- 
tempted intervention  by  attorneys  in  a  sum- 
mary proceeding  in  a  court  of  ancillary  juris- 
diction, basing  their  claim  on  alleged  assign- 
ments made  to  them  after  the  filing  of  the 
petition  in  the  original  jurisdiction,  does  not 
give  jurisdiction  over  a  controversy  in  bank- 
ruptcy appealable  under  $  128  of  the  Judicial 
Code  of  the  Circuit  Court  of  Appeals,  and 
thence  to  the  Supreme  Court.  Xazarus  v. 
Prentice,  234  U.  S.  263,  32  Am.  B.  R.  569, 
58  L.  Ed.  1305. 

From  judgment  on  petition  to  revise.— The 
Supreme  Court  cannot  etitertain  an  appeal 
from  a  judgment  of  the  Circuit  Court  of 
Appeals,  upon  a  petition  to  revise  under  sec- 
tion 24b  of  the  Bankruptcy  Act.  Mitchell 
Store  Building  Co.  v.  Carroll.  232  U.  S.  379, 
35  Am.  B.  R.   197,  58  L.  Ed.  650. 

21.  In  re  Seebold  (C.  C.  A.,  5th  Cir.),  5 
Am.  B.  R.  358,  105  Fed.  910.  Compare  In 
re  Blair  (C.  O.  A.,  8th  Cir.),  6  Am.  B.  R. 
793,  106  Fed.  662. 
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diction  to  sit  "  in  vacation  in  chambers  and  during  their  respective  terms ;" 
which  seems  to  mean  that  such  courts  are  always  in  session  for  the  sake  of 
appeals.  In  conclusion  it  may  be  stated  that  circuit  courts  of  appeals  have 
jurisdiction  to  review  the  final  decisions  of  courts  of  bankruptcy  in  contro- 
versies arising  between  the  trustees  in  bankruptcy  and  third  parties  over  the 
title  to,  or  over  liens  upon  the  alleged  property  of  the  bankrupt  or  its  proceeds, 
and  that  thiB  general  appellate  jurisdiction  vested  by  subsection  a  of  §  24  is  not 
affected  or  impaired  by  the  grant  of  the  power  of  revision  and  supervision  in 
matter  of  law  contained  in  subsection  b  of  that  section.^ 

b.  Appeals  from  district  court  to  Supreme  Court. —  The  appellate  jurisdiction 
of  the  Supreme  Court  of  controversies  arising  in  bankruptcy  proceedings  from 
a  district  court  not  within  any  organized  circuit  of  the  United  States  is  the 
same  as  that  of  the  circuit  court  of  appeals  from  district  courts  included  in 
an  organized  circuit.  As  to  when  and  how  an  appeal  may  be  taken  direct  to 
the  Supreme  Court  froni  a  district  court  is  discussed  under  the  next  section." 

c.  Appeals  to  circuit  court  of  appeal*.—  The  circuit  court  of  appeals  is  clothed 
by  subsection  a  of  this  section  with  general  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings.  Section  25-a  provides  for  appeals 
in  bankruptcy  proceedings  themselves  in  tiie  specific  cases  stated.  We  will 
consider  further  the  appellate  jurisdiction  of  the  circuit  court  of  appeals  exer- 
cisable as  in  equity  cases,  under  the  next  section.^  By  subsection  h  of  this  sec- 
tion the  several  circuit*  courts  of  appeals  have  jurisdiction  in  equity  either 
interlocutory  or  final,  to  supervise  in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  A  petition 
to  revise  is  the  means  by  which  this  jurisdiction  is  to  be  exercised.  Because 
of  the  close  relation  existing  between  ^is  method  of  review  aind  that  by  appeal 
it  is  deemed  advisable  to  consider  it  in  the  general  discussion  of  the  appellate 
jurisdiction  of  Circuit  Courts  of  Appeals  under  the  next  section.^ 


m.  APPEALS  XO  SUPREME  COURT  FROM  HIGHER  COURT  OF  STATS. 

The  bankruptcy  law  contains  no  provisions  regulating  appeals  from  the 
court  of  last  resort  in  a  State  to  the  Supreme  Cdurt  of  the  United  States. 
Such  law  does  not  in  any  way  affect  the  right  to  such  appeal  given  by  the 
Revised  Statutes.^  This  method  of  review  will  be  found  valuable  in  proceed- 
as  follows:  ''A  final  judgment  or  decree  in 
any  suit  in  the  highest  court  of  a  State,  in 
which  a  decision  in  the  suit  could  be  had, 
where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exer- 
cised under,  the  United  States,  and  the  de« 
cision  is  against  their  validity;  or  where  is 
drawn  in  question  the  validity  of  a  statute 
of,  or  an  authority  exercised  under  any 
State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties,  or  laws  of 
the  United  States,  and  the  d^ision  is  in 
favor  of  their  validity;  or  where  any  title, 
right,  privilege,  or  immimity  is  claimed 
under  the  Constitution,  or  any  treaty  or 
statute  of,  or  cmnmission  held  or  authority 
exercised  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  j^rivileffe, 
or  inmnmity  specially  set  up  or  claimed,  by 
either  party,  imder  such  Constitution,,  treaty, 
statute,  coomadssiiMi,  or  authorial  may  be  le- 


t.  Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.), 
13  Am.  B.  R.  176,  183  Fed.  363;  Delta  Na- 
tional Bank  v.  Easterbrook  (C.  C.  A.,  5th 
Cir.),  13  Am.  B.  R.  338,  133  Fed.  621;  In 
re  MueUer  (C.  C.  A.,  6th  Cir.),  14  Am.  B. 
R.  256,  136  Fed.  711;  In  re  Friend  (C.  C. 
A.,  7th  Cir.),  13  Am.  B.  R.  595,  134  Fed. 
778;  Smith  v.  Evans  (C.  C.  A.,  7th  Cir.), 
17  Am.  B.  R.  433,  148  Fed.  89;  In  re  Mc- 
Mahon  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
530,  147  Fed.  685;  In  re  New  England 
Breeders'  Club  (C.  C.  A.,  Ist  Cir.),  22  Am. 
B.  R.  124,  165  Fed.  217;  Franklin  v.  Stough- 
ton  Wagon  Co.  (C.  C.  A.,  8th  Cir.),  22  Am. 
B.  R.  63,  168  Fed.  857. 

as.  See  Bankr.  Act,  §  25,  post,  p.  606. 
See  "Review  by  Supreme  Coujrt.** 

S4.  See  post,  p.  591. 

85.  See  post,  pp.  591-606. 

96.  Appeal  to  Supreme  Court  from  State 
Court. —  Judicial  Code^  section  237,  provides 
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ings  involving  bankruptcy  questions  in  the  courts  of  the  States,  as,  for  instance, 
where  a  State  court  has  erroneously  interpreted  a  provision  in  the  bankruptcy 
law,"  or  refused  to  recognize  the  validity  of  a  discharge  duly  granted.^  Where, 
in  an  action  by  a  trustee  to  recover  assets,  the  State  court  of  last  resort,  in 
aflSnning  a  judgment  for  the  plaintiff,  construed  some  of  the  provisions  of 
the  bankruptcy  law,  its  judgment  presents  a  Federal  question  reviewable  by 
the  Supreme  Court  upon  a  .writ  of  error.**  The  limitation  of  the  Revised 
Statutes  should  always  be  borne  in  mind.  The  cases  where  a  writ  of  error 
may  be  asked  for  may  be  summarized  as  follows : 

First,  where  there  has  been  a  decision  against  the  validity  of  any  portion 
of  the  bankruptcy  act ;  second,  where  a  decision  has  been  had  by  the  State 
court  sustaining  a  statute  of  the  State  claimed  to  be  repugnant  to  the  bank- 
ruptcy act;  or,  third,  where  the  right,  title,  privilege  or  immunity  of  any 
person  claimed  under  the  bankruptcy  statute  hks  been  denied  by  a  State  court.'' 
So  where  a  trustee  in  bankruptcy  asserts  a  right  in  a  State  court  arising  imder 
the  bankruptcy  law,  a  Federal  question  is  presented  which  gives  rise  to  the 
jurisdiction  of  the  Supreme  Court  under  the  Revised  Statutes.'^  Where  the 
only  question  determined  in  the  State  court  was  whether  or  not  the  bankrupt 
was  entitled  to  an  exemption  under  a  State  statute  the  judgment  of  the  State 
court  is  not  reviewable  by  the  Supreme  Court.^  The  Federal  question  which 
is  made  the  basis  of  review  must  have  been  raised  in  the  State  court,^  even  if 
passed  on  there,  if  the  decision  may  be  affirmed  for  other  reasons,  it  will  not 
be  disturbed.**  The  amount  in  dispute  makes  no  difference ;  but  only  questions 


examined  and  reversed  or  affirmed  in  the  Su- 
preme Court  upon  a  writ  of  error.  The  writ 
ikaXi  have  tiie  same  effect  as  if  the  judgment 
or  decree  complained  of  had  been  rendered 
or  passed  in  a  court  of  the  United  States. 

'^He  Supreme  Court  may  reverse,  modify, 
or  affirm  the  judgment  or  decree  of  such 
State  court,  and  may,  at  their  discretion, 
award  execution,  or  ronand  the  same  to  the 
eonrt  from  which  it  was  removed  by  the 
writ." 

57.  Hill  V.  Harding,  107  U.  8.  631,  27  L. 
Ed.  493;  Williams  ▼.  Heard,  140  U.  S.  520, 
36  L.  Ed.  550. 

58.  Hennequin  y.  Clewea,  111  U.  S.  677, 
28  L.  Ed.  565;  Strang  v.  Bradner,  114  U.  S. 
565, 2»  L.  Ed.  248;  Forsyth  v.  Vehmeyer,  177 
U.  S.  177,  3  Am.  B.  R.  807,  44  L.  Ed.  723. 

29.  Hennequin  v.  Clewes,  111  U.  S.  677,  28 
L.  Ed.  565;  Eau  Claire  Kat'l  Bank  ▼.  Jadc- 
man,  204  U.  8.  522,  17  Am.  B.  R.  675,  51 
L.  Ed.  596;  6ee  also  Nutt  ▼.  Knutt,  200 
U.  S.  12,  50  L.  Ed.  348,  where  the  court 
said:  "A  party  who  insists  that  a  judgment 
camiot  be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  f  709 
(Judicial  Code,  §  237),  to  assert  a  right 
and  under  such  statutes,  although  the  stat- 
utes may  not  give  the  party  himself  a  per- 
sonal or  formative  right  that  could  be  en- 
forced by  direct  suit  against  his  adversary." 
Where  defendant  in  an  action  against  it  in 
a  State  court  sets  up  the  issuing  of  an  in- 
junction by  a  court  of  bankruptcy,  under- 
^^lung  to   stay    proceedings    in    the    State 


Court,  it  thereby  claims  the  benefit  of  a  Fed 
eral  right,  so  as  to  bring  the  case  within 
Beetion  709  (Judicial  Code,  |  237)  of  the 
U.  S.  Revised  Statutes,  and  lays  the 
foundation  for  a  review  in  the  United 
States  Supreme  Court.  Acme  Harvester 
Co.  V.  Heekman  Lumber  Co.,  222  U. 
8.  300,  27  Am.  B.  R.  262,  56  L.  Ed.  208; 
Rector  v.  City  1>eposii  Bank  Co.,  200  U.  8. 
405,  15  Am.  B.  R.  336,  50  L.  Ed.  527,  in 
which  it  was  held  that  a  judgment  of  dis- 
missal entered  upon  a  yerdict  in  an  action 
brought  by  a  trustee  in  bankruptcy  in  a 
State  court  to  recover,  as  a  voidable  prefer- 
ence, a  payment  made  to  a  bank  within  the 
four  months  period,  presents  a  Federal  ques- 
tion, which  18  reviewable  by  the  Suprane 
Court  upon  a  writ  of  err.or;  HiUer  v.  New 
Orleans  Acid  ft  Fertilizer  Co.  (Sup.  Ct.), 
211  U.  S.  496,  21  Am.  B.  R,  416,  53  L.  Ed. 
300,  affg.  117  La.  821,  42  S.  E.  329. 

30.  Collier  on  Bankruptcy  (3d'  ed.),  p. 
243. 

81.  Rector  ▼.  City  Deposit  Bank,  200  U.  S. 
405,  15  Am.  B.     .  336,  50  L.  Ed.  527. 

89.  Smalley  v.  Laugenour,  196  U.  S.  93, 
13  Am.  B.  R.  692,  49  L.  Ed.  400. 

33.  Columbia  Water  Power  Co.  v.  Street 
Railway  Co.,  172  U.  S.  475,  43  L.  Ed.  521 ; 
Pim  V.  St.  Louis,  165  U.  S.  273,  41  L.  Ed. 
714. 

84.  Bausman  v.  Dixon,  173  U.  S.  113,  43 
L.  Ed.  633.  Compare  also  Castillo  v.  Mc- 
Connico,  168  U.  S.  674,  42  L.  Ed.  622,  and 
Briggs  V.  Walker,  171  U.  8.  466,  43  L.  Ed. 
243. 
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at  law  will  be  reviewed.**^  Such  a  writ  of  error  can  be  directed  only  to  the 
highest  court  of  the  State  in  which  a  decision  of  the  matter  in  controversy 
could  be  had.^  Appeals  of  this  character  being  outside  of  the  bankruptcy  law^ 
the  practice  is  identical  with  that  on  writs  of  error  from  the  Supreme  Court 
to  such  a  State  court  in  cases  involving  Federal  questions  other  thjui  those 
growing  out  of  the  bankruptcy  law.*'  While  the  certification  of  a  record  by  a 
State  court  to  the  Supreme  Court*  may  not  import  a  Federal  question  into  the 
record  where  otherwise  sucjj  question  does  not  arise,  such  certificate  may  serve 
«  to  elucidate  the  determination  as  to  whether  a  Federal  question  exists;  if  the 
certificate  does  show  that  rights  under  the  bankruptcy  law  were  passed  upon 
by  the  State  court  the  Supreme  Court  will  review  the  judgnient.^  A  number 
of  other  cases  indicating  tiie  circumstances  under  which  the  appellate  jurisdic- 
tion to  review  the  judgment  of  a  State  court  will  be  exercised  are  cited  in  the 
f oot'Uote 

FT.    SUl^BKVISOftY  JUIUSDICTION. 

By  subsection  &  of  this  section  the  several  circuit  courts  of  appeals  are  given 
jurisdiction  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the 
several  inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such  power 
may  be  exercised  on  due  notice  and  petition  by  any  party  aggrieved.  When 
a  petition  to  revise  has  been  duly  filed  no  further  relief  is  necessary  to  protect 
the  rights  of  the  petitioner.*'^  The  power  to  revise  and  superintend  should  not 
be  exercised  to  control  the  discretion  of  a  court  of  bankruptcy  in  the  matter 
of  the  appointment  or  removal  of  referees.*^  This  method  of  review  of  pro- 
•ceedings  in  courts  of  bankruptcy  should  not  be  separated  from  the  exercise 
of  appellate  jurisdiction  by  Circuit  Courts  of  Appeals  under  §  25.  In  so  far 
as  the  subsection  confers  jurisdiction  it  is  properly  included  in  this  section. 
But  it  also  indicates  the  classes  of  questions  which  may  be  revised  by  petition 
and  somewhat  of  the  practice  on  revision.  This  question  of  jurisdiction  should 
be  considei*ed  and  discussed  in  connection  with  iJie  appellate  jurisdiction  con- 
ferred under  §  25.*^ 


35.  Egan  v.  Hart»  165  U.  S.  1S8,  41  L. 
Ed.  6B0. 

86.  Judicial  God«,  §  237. 

87.  See  Foster's  Federal  Practice,  (  477 
et  aeq.  See  also  Desty^s  Federal  Procedure 
(9th  ed.),  §  536,  and  Form  N^o.  680. 

88.  BectoT  V.  City  Deposit  Bank  Co.,  200 
U.  S.  405,  16  Am.  B.  R.  336,  60  L.  Ed.  527. 

88.  Linton  v.  Stanton,  12  How.  423;  Scott 
▼.  Kelly,  23  Wall.  67;  Dimock  v.  Revere 
Copper  Co.,  117  U.  S.  56^,  29  L.  Ed.  994; 
McKenna  v.  Simpson,  129  U.  S.  606,  32  L. 
Ed.  771;  Backus  v.  Fort  Street  Co.,  168 
U.  S.  557,  42  L.  Ed.  853;  Bellingham  Bay 
V.  New  Whatoom,  172  U.  S.  314,  43  L.  Ed. 
460;  McQuade  y.  Trenton,  172  U.  S.  636, 
43  L.  Ed.  581. 

40.  Matter  of  Saratoga  Gas,  Electric  Light 
A  Power  Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B. 
R.  592. 


Scope  of  review. —  The  review  of  an  order 
of  the  district  court,  affirming  an  order  of 
the  referee,  dismissing  a  petition  charging 
the  trustee  with  negligence,  and  also  the  re- 
view of  the  tmcontroverted  facts,  to  deter- 
mine whether  there  is  any  suhetantial  evi- 
dence to  sustain  the  order,  is  a  review  as 
to  a  matter  of  law  within  the  provisiona  of 
section  24b  of  the  Bankruptcy  Act.  Matter 
of  Kuhn  Bros.  (C.  C.  A.,  7th  Cir.),  37  Am. 
B.  R.  97,  234  Fed.  277. 

Jurisdiction  to  review  a  annmiary  order  in 
bankruptcy  proceedings  is  by  original  peti- 
tion under  this  subdivision.  Matter  of  Gold- 
stein and  Moseson  (C.  C.  A.^  7th  Cir.),  32 
Am.  B.  R.  802,  216  Fed.  887. 

41.  Birch  v.  Steele  (C.  a  A.,  6tli  Cir.), 
21  Am.  B.  R.  539,  165  Fed.  677. 

48.  See  under  §  25,  post,  p.  57& 
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SECTION    TWENTT.FIVE. 


APPEALS  AIVD  WRITS  OF  ERROR. 

§  25.  Appeals  and  Writs  of  Error. —  a  That  appeals,  as  in  equity- 
cases,  may  be  taken  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  court  of  appeals  of  the  United  States,  and 
to  ^the  supreme  court  of  the  Territories,  in  the  following  cases,  to 
wit,  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt;  (2)  from  a  judgment  graijting  or  denying  a 
discharge;  and  (3)  from  a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  of  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered, 
and  may  be  heard  and  determined  by  the  appellate  court  in  term  or 
vacation,  as  the  case  may  be. 

6  From  any  final  decision  of  a  court  of  appeals,  allowing  or 
rejecting  a  claim  under  this  act,  an  appeal  may  be  had  under  such 
rules  and  within  such  time  as  may  be  prescribed  by  the  Supreme 
Court  of  the  United  States,  in  the  following  cases  and  no  other : 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two 
thousand  dollars,  and  the  question  involved  is  one  which  might  have 
been  taken  on  appeal  or  writ  of  error  from  the  highest  court  of  a 
State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  justice  of  the  Supreme  Court  of  the  United  States 
shall  certify  that  in  his  opinion  the  determination  of  the  question  or 
questions  inyolved  in  the  allowance  or  rejection  of  such  claim  is 
essential  to  a  uniform  construction  of  this  act  throughout  the  United 
States. 

c  Trustees,  shall  not  be  required  to  give  bond  when  they  take  appeals 
or  sue  out  writs  of  error.  - 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  United 
States  fronl  other  courts  of  the  United  States,  and  the  former  court 
may  exercise  jurisdiction  thereof  and  issue  writs  of  certiorari  pursuant 
to  the  provisions  of  the  United  States  laws  now  in  force  or  such  as  may 
be  hereafter  enacted. 

Analogous  proviaions:     In  U.  S.:     As  to  appeals  to  the  circuit  courts,  Act  of  1867,  11  8, 
24,  R.  S.,  If  4980,  4981,  4982,  4983,  4984,  4986$  Act  of  1841,  (  4;   as  to  appeals 
to  the  Supreme  Court,  Act  of  1867,  %  9,  R.  S.,  §  4989;  as  to  petitions  for  revision, 
Act  of  1867,  fi  2,  R.  S.,  §S  4986,  4987;  Act  of  184i,  §  6. 
In  Eng.:     Act  of  1883,  S  104;  General  Rules,  129-134A. 
Cross-references:     To  the  law:     Appellate  courts,  definition,  §  1(3)  ;  Courts  of  bankruptcy, 
definition,  S  1(8). 
Jiurisdiction  of  appellate  courts,  {  24. 
To  ihe  General  Orders:     Appeals  to  Circuit  Oourt  of  Appeals  allowed  by  judge  of 
court  appealed  from,  XXXVI(l). 
Appeals  to  U.  S.  Supreme  Court,  XXXVI (2). 


Subsection  b  superseded  in  effect  by  Act  of  January  28,  1915,  38  Stat.  L.  803,  post,  p.  606. 

[571] 


572  Appeals  ajud  Writs  of  Ebjbor.  [§  26. 


SYNOPSIS  OF  SECTION. 

APPBALS  ABTD  IMTRITS  OF  BRROR. 

L  Appeals  and  Writs  of  Error  Generallyi  573. 

a.  Scope  and  meaning  cj  section,  573.  ' 

b.  Methods  of  appeal  in  bankruptcy ,  574. 

n.  Petitions  to  Revise  in  Matter  of  Law,  575. 

a.  In  general,  575* 

b.  Comparative  legislation,  575. 

c.  DisUnction  between  petitions  to  revise  and  appeals,  57S. 

d.  Petition  and  appeal;  exdusive  or  cumvloHvey  676. 

(1)  Conflict  of  authority,  576. 

(2)  Prjevaiung  RtJLBi  578. 

(3)   UnITINQ  RBIOBDIES,   579. 

p 

(4)  Appeal  treated  as  petition  to  hbyisb,  579. 

(5)  Objection  to  exercise  of  jurisdiction,  580. 

e.  Questions  of  law  only  considered,  581. 

f .  What  may  be  reviewed  by  petition,  582. 

(1)  In  general,  532. 

(2)  Object  and  character  of  proceedinqs,  583. 

(3)  Orders  or  decrees  in  bankruptcy  proceedings,  583. 

(I)  In  general,  583. 

(II)  Claims  as  to  funds  in  possession  of  court,  584. 
(Ill)  Liens  on  bankrupt's  property,  584. 

■ 

(TV)  Admim^ative  orders,  585. 
(V)  Sale  and  distribution  of  property,  585. 
(VI)  Exemptions  claims^  586. 
(VII)  Claims  of  creditors  generally,  586. 
(VIII)  Allowance  oj  jees  and  expenses,  586. 
(IX)  Proceedings  jar  discharge,  587. 

g.  Pradtice,  587. 

(1)  In  general,  587. 

(2)  What  to  recite;  record,  587. 

(3)  Time  of  filing  petition,  588. 

(4)  Other  matters  relating  to  practice,  590l 

nL  Appeals  as  in  Equity  Cases,  591. 

a.  In  general,  591. 

h.  As  in  equity  cases,  591. 

c.  From  what  judgments,  591. 

(1)  In  general,  591. 

(2)  Order  or  decision  must  be  final,  592. 

(3)  Judgment  granting  or  refusing  an  adjudication,  592L 

(I)  In  general,  592. 
(II)  EjBfect  0]  jury  trial,  592. 
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HI.  Appeals  as  in  Equity  Cases — Continued. 

(4)  Granting  or  denting  discharge,  593. 

(5)  AhLOWTHO  or  rejecting  claim,  594. 

(I)  In  generalf  694. 
(II)  Amcuni  involved,  595. 

(III)  Validity  or  jnicrity  oj  lien,  595. 

(IV)  Claimajorjees  and  expenses,  597, 

d.  Time  oj  taking  appeal,  598. 

(1)  In  appeai^  in  bankruptcy  proceedings^  598. 

(2)  In  appeals  in  controversies  arising  in  bankrtjptct  proceed- 

ings,  599. 

e.  Parties  to  appeal,  599. 
t  Practice,  600. 

(1)  In  general,  600. 

(2)  Assignment  of  errors,  600. 

(3)  Bond,  601. 

(4)  Citation,  601. 

(5)  Perfecting  appeal,  602. 

(I)  In  general,  602. 
(II)  Record  to  be  certified;  contents,  602. 

(6)  Force  and  effect  of  findings  of  fact,  604. 

(7)  Effect  of  appeal  and  DEasiON,  606. 

(8)  Costs  op  appeal,  606. 

IV.  Appeals  ta  Supreme  Court,  606. 

a.  From  a  circuit  court  oJ  appeals,  606. 

(1)  Effect  of  act  of  1915,  LiMrnNG  appeals,  606. 

(2)  Former  appeals  to  sttpreme  court,  607. 

b.  Practice,  608. 

V.  No  Appeal  Bond  Required  of  Trustee  Who  Appeals,  609. 

VL  Certificate  and  Certiorarii  609. 

a.  Certifi4^aies  to  the  Supreme  Court,  609. 

b.  Writs  oj  certioraTi  Jrom  the  Supreme  Court,  610. 


L  APPEALS  AND  WRITS  OF  ESHOR  GENERALLY. 

a.  Scope  and  meaning  of  gection. —  The  object  of  §  24ra  is,  as  has  already 
been  indicated,  to  confer  jurisdiction  upon  the  Supreme  Court  and  circuit 
courts  of  appeals  as  to  controversies  arising  in  bankruptcy  proceedings.  The 
distinction  to  be  made  between  controversies  arising  in  bankruptcy  proceed- 
ings and  the  words  "in  bankruptcy  proceedings"  as  used  in  §  25-a  are 
commented  upon  under  that  section.  It  was  there  stated  that  if  an  appeal 
be  brought  in  a  suit  independent  of  the  proceedings  proper  or  which  arise 
in  respect  to  a  right  asserted  by  an  adverse  claimant  it  must  be  under  §  24-a 
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rather  than  under  §  25:a,  In  other  respects,  however,  §  25  both  limits  and 
explains  the  general  appellate  jurisdiction  conferred  upon  the  Supreme  Court 
and  the  circuit  courts  of  appeals  by  §  24-a.  The  jurisdiction  to  superintend 
and  revise  in  matter  of  law  the  proceedings  of  bankruptcy  courts  is  conferred 
by  §  24-b;  but  it  ia  so  closely  allied  with  the  exercise  of  jurisdiction  under 
this  section  that  they  are  more  properly  treated  in  the  same  connection.  In 
practically  every  case  where  any  question  has  arisen  relative  to  the  review 
of  any  matter  pertaining  to  bankruptcy  by  an  appellate  court,  the  court 
discusses  or  applies  these  two  sections  conjimctively.  In  any  consideration 
of  lie  subject  the  sections  are  necessarily  treated  in  the  same  connection. 

*b.  Methods  of  appeal  in  bankruptcy. —  The  practioner  in  State  courts,  espe- 
cially in  the  code  states,  usually  finds  the  Federal  system  of  appeals  complex 
and  difficult  to  understand.  That  he  may  have,  as  it  were,  a  few  landmarks 
to  guide  him,  the  following  analysis  of  methods  of  appeal  in  bankruptcy,  other 
than  reviews  of  referees^  decisions  by  the  judge,  may  be  found  useful.  It  <foes 
not  include  reviews  by  the  Supreme  Court  of  bankruptcy  decisions  in  the  high- 
est courts  of  the  States.*  The  cases  cited  in  the  footnotes  are  referred  to  only 
for  the  purpose  of  calling  attention  to  the  cases  ifi  which  the  method  specified^ 
has  been  employed  under  the  present  law.  They  are  illustrative  merely  and 
are  not  referred  to  for  the  purpose  of  substantiating  the  statements  made 
in  the  text. 

(1)  In  the  Supeemb  Court  of  thb  United  States: 

(a)  By  appeal  or  writ  of  error ^  from  a  district  court  not  within  any 
organized  circuit,  or  the  Supreme  Court  of  the  District  of  Colum- 
bia, by  a  party  aggrieved  by  either  of  the  judgments  mentioned 
in  §  25-a,  but  not  otherwise.^ 

(&)  By  a  writ  of  certiorari,  to  a  circuit  court  of  appeals,  if  permitted 
by  general  law.*  Under  Act  of  Congress,  January  28,  1915, 
(38  Stat,  at  L.  804,  chap.  22)  judgments  and  decrees. of  circuit 
court  of  appeals  in  all  proceedings  under  the  bankruptcy  act  are 
final,  save  only  that  the  Supreme  Court  may  require  that  the 
proceeding  be  certified  to  it  for  review  and  determination. 

(c)  By  certificate,  from  either  a  circuit  court  of  appeals  or  a  district 
court  direct,  if  permitted  by  general  law.* 

(2)  In  a  ciecuit  court  op  appeals: 

{a)  By  appeal  or  writ  of  error,  from  a  district  court  in  its  circuit  sitting 
in  bankruptcy ;  if  within  the  limitations  of  §  25-a,  but  not  other- 
wise. 

(6)  By  a  petition  to  revise  in  matters  of  law  any,  order  of  a  district 
court  in  its  circuit  sitting  in  bankruptcy. 


1.  This  subject  has  been  considered  some- 
what at  length  under  the  preceding  section. 

%.  Carson,  Pirie,  etc.  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438,  45  L.  Ed.  1171, 
5  Am.  R  R.  824;  White  v.  Schloerb,  178  U. 
S.  542,  44  L.  Ed.  1183,  4  Am.  B.  R.  178>; 
Audubon  v.  Schufeldt,  181  U.  S.  575,  45  L. 
Ed.  1009,  5  Am.  B.  R.  829. 

3.  Brvan  v.  Bernheimer,  181  U.  S.  188,  45 
L.  Ed.  814,  5  Am.  B.  R.  623;  Mueller  v.  Nu- 


gent, 184  U.  S.  1,  46  L.  Ed.  405,  7  Am.  B.  R. 
224;  Louisville  Trust  Co.  v.  Comingor,  184 
U.  S.  18,  46  U  Ed.  413,  7  Am.  B.  R.  421. 

4.  Bardes  v.  Bank,  178  U.  S.  624,  44  L.  Ed. 
1175,  4  Am.  B.  R.  163;  Hicks  v.  Knost.  178 
U.  S.  541,  44  L.  Ed.  1183,  4  Am.  B.  R.  178; 
Wall  V.  Cox,  181  U.  S.  244,  46  L.  Ed.  846, 
5  Am.  B.  R.  727;  Wilson  v.  Nelson.  183  U.  S. 
191,  7  Am.  B.  R.  142,  48  L.  Ed.  147. 
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(3)  In  the  supbbmb  couet  of  a  Tbbbitobt: 

(a)  By  appeal  or  writ  of  error,  from  a  district  court  of  the  territory 
sitting  in  bankruptcy;  if  within  the  limitations  of  §  25'Siy  but 
not  otherwise.* 

n.  PETITIONS  TO  SBVISE  IN  KATTER  OF  LAW. 

a.  In  general. —  Under  §  24-b  the  several  circuit  courts  of  appeals  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  several  inferior  courts  of  bankruptcy 
within  their  jurisdiction.  The  revisory  power  here  conferred,  it  will  be 
noticed,  extends  (1)  to  matters  of  law  and  (2)  to  proceedings  in  bankruptcy. 
This  power  of  revision  as  so  conferred  is  contrasted  with  the  appellate  juris- 
diction of  the  circuit  court  of  appeals  to  be  exercised  under  §  25-a  in  the 
three  classes  of  cases  therein  specified.  This  appellate  jurisdiction  is  also 
to  be  exercised  "  in  bankruptcy  proceedings." 

b.  Comparative  legislation.— The  act  of  1841  imperfectly  panted  this  revis- 
ory power.  It  depended  for  its  exercise  on  the  order  or  certificate  of  the  lower 
court.*  Under  the  act  of  1867  it  was  often  availed  of  and,  because  summary 
in  Its  nature  and  simple  in  its  application,  was  the  usual  method  of  reviewing 
questions  of  law, 

c.  Distinction  between  petitions  to  revise  and  appeals. —  Petitions  to  revise 
in  matter  of  law  divides  with  appeals  in  equity  cases  the  great  majority  of 
reviews  heard  by  the  circuit  court  of  appeals.  The  petition  differs  from  such 
appeals  in  two  important  particulars.  (1)  Petitions  to' revise  bring  up  ques- 
tions of  law  only;  appeals  both  of  law  and  of  facts.''  (2)  The  fomjer  calls  up 
any  order  or  judgment  or  judicial  action  in  bankruptcy  proceedings ;  the  latter 
three  dasses  of  final  judgments  only.*  The  provisions  as  to  revision  in  matter 
of  law  and  appeals  were  framed  and  must  be  construed  in  view  of  the  distinc- 
tion between  steps  in  bankruptcy  proceedings  proper  and  controversies  arising 
out  of  the  settlement  of  the  estates  of  bankrupts.*     In  other  words,  if  the 


5.  Compare  In  re  Blair  (C.  C.  A.,  8th 
Cir.),  6  Am.  B.  U.  793,  106  Fed.  662;  In  re 
StuMf  (Sup.  Ct.,  <Mcla.),  9  Okla.  639,  4 
Am.  B.  R.  267,  60  Pac.  96. 

6.  Bx  parte  Chrigty,  3  How.  292. 

7.  Elliott  V.  Toeppner,  187  U.  S.  327,  9  Am. 
B.  R.  50,  47  L.  Ed.  200,  in  which  case  the 
court  cited  f|  24^  and  25-a  ao  far  as  they 
applied  to  the  appeUate  jurisdiction  of  circuit 
courts  of  appeals  and  stated  that  the  juris- 
diction conferred  by  the  former  section  was 
confined  to  questions  of  law  and  did  not  con- 
template a  review  of  the  facts.  The  court 
saicf:  "The  distinction  between  a  writ  of 
error  which  brings  up  matters  of  law  only, 
and  an  appeal,  which,  unless  expressly  re- 
stricted brmgs.  up  both  law  and  fact,  has 
always  been  observed  by  this  court  and 
be«i  recognized  by  the  legislation  of  Congress 
from  the  foundation  of  the  government."  In 
re  Blanchard  Shingle  Co.  (C.  C.  A.,  9th  Cir.), 
21  Am.  B.  R.  1^,  164  Fed.  311;  Ross  v. 
Stroh  (C.  C.  A.,  3d  Cir.),  21  Am.  B:  R.  644, 
165  Fed.  628. 

8.  In  the  case  of  Duryea  Power  Co.  v. 
Stembetgh,  218  U.  S.  299,  26  Am.  B.  R.  66, 
64  L.  Ed.  1047,  the  court  said :  *'  It  is  argued 
that  an  appeal  to  the  circuit  court  of  appeals 


may  be  treated  as  ft  petition  for  revision 
(Holden  v.  Stratton,  191  U.  S.  115,  10  Am. 
B.  Rb  786,  48  L.  Ed.  115),  and  that  con- 
versely, a  petition  for  revision  may  be  turned 
into  an  appeal,  or  at  least  treated  as  one  for 
the  purpose  of  an  appeal  to  this  court,  if 
only  to  establish  that  the  circuit  court  of 
appeals  exhausted  its  jurisdiction.  There 
are  two  answers  to  this  contention.  In  the 
first  place  the  converse  proposition  does  not 
hold.  An  appeal  opens  both  fact  and  law 
and  therefore  might  be  regarded  as  intended 
to  raise  questions  of  law  in  any  way  that 
might  be  deemed  proper.  But  a  petition  for 
revision  opens  only  questions  of  law  and  when 
the  foundation  of  its  jurisdiction  is  thus 
narrowed,  the  action  of  the  court  cannot 
enlarge  it  so  as  to  deal  with  the  facts." 

9.  First  Nat'l  Bank  of  Chicago  v.  Chicago 
Title  &  Trust  Co.,  198  U.  S.  280,  14  Am.  B. 
R.  102,  49  L.  Ed.  1051;  Holden  v.  Stratton, 
191  U.  S.  116,  10  Am.  B.  R.  786,  48  L.  Ed. 
116;  Elliott  V.  Toeppner,  187  U.  S.  327,9  Am. 
B.  R.  50,  47  L.  Ed.  200 ;  Denver  First  Nat'l 
Bank  v.  Klug,  186  U.  S.  202,  8  Am.  B.  R.  12, 
46  L.  Ed.  1127;  In  re  Hecox  (C.  C.  A.,  8th 
Cir.),  21  Am.  B.  R.  314,  164  Fed.  823. 
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question  arise  in  an  independent  suit  to  determine  a  claim  necessary  for  the 
settlement  of  the  estate,  or  if  it  arise  in  one  of  the  cases  specified  in  §  25-a, 
review  may  be  had  by  appeal;  if  the  question  pertains  to  and  arises  in  the 
bankruptcy  proceedings  and  does  not  fall  within  either  of  the  cases  specified  in 
§  25-a,  review  may  be  had  by  a  petition  to  revise  in  matter  of  law.^  Confusion 
may  be  avoided  by  bearing  in  mind  that  under  §  24-a  a  controversy  arising 
between  a  trustee  and  a  third  party  in  respect  to  property  either  in  possession 
of  the  trustee  or  a  third  party  the  review  in  the  circuit  court  of  appeals  is  had 
on  appeal  in  the  same  manner  as  in  other  cases.  In  the  case  of  such  contro- 
versies the  revisory  power  is  not  available.  On  the  review  of  judgments  in 
independent  suits  to  recover  assets  or  to  determine  controverwes  arising  rela- 
tive to  the  bankrupt's  estate  the  ranedy  is  by  appeal.^*  This  doctrine  does  not 
seem  refutable.  Whatever  conflict  there  may  be  among  the  authorities  on  this 
subject  pertains  to  the  question  as  to  whether  or  not  appeal  as  in  equity  cases 
taken  in  bankruptcy  proceedings  to  the  circuit  court  of  appeals  in  the  cases 
specified  in  §  26-a  are  exclusive  of  the  right  to  review  under  $24-b.  These 
distinctions  are  now  well  settled  by  the  court.^ 

d.  Petition  and  appeal;  exclusive  or  oumulative. — (l)  Conflict  of  authoet 

ITY. —  It  has  been  held  that  the  power  to  review  by  appeal  conferred  by  §  25-a 
and  that  to  supervise  granted  by  §  24-b  are  cumulative ;  that  the  two  grants  of 
power  are  not  inconsistent  and  that  in  a  proper  case  either  may  be  invoked.^ 


10.  Snow  V.  l>alton  (C.  C.  A.,  4th  Cir.), 
29  Am.  B.  R.  240,  203  Fed.  843;  Kinkea4 
V.  Bacon  &  Sons  (C  C.  K,  6th  Cir.),  36  Am. 
B.  K.  390,  230  Fed.  362,  in  which  the  court 
held  that  the  review  of  an  order  fixing  the 
compensation  of  a  referee,  beins  in  a  *  pro- 
ceeding in  bankruptcy  "  may  only  be  had  on 
a  petition  to  revise  under  §  24b. 

11.  In  re  Rusch  (C.  C.  A.,  7th  Cir.),  8 
Am.  B.  R.  518,  116  Fed.  270.  See  also  In 
re  Jacobs  (C.  C.  A.,  8th  Cir.),  3  Am.  B.  R. 
671,  96  Fed.  936;  In  re  Mertens  (C.  C.  A., 
2d  Cir.),  15  Am.  B.  R.  701,  142  Fed.  445. 

19.  In  re  Rouse,  Hazard  k  Co.  (0.  C.  A., 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Purvine  (C.  C.  A.,  6th  Cir.),  2  Am.  B.  R. 
787,  96  Fed.  192;  In  re  Richards  (C.  C.  A., 
7th  Cir.),  a  Am.  B.  R.  146  96  Fed,  936; 
In  re  Jacobs  (C.  C.  A.,  8th  Cir.),  3  Am.  B. 
R.  671,  99  Fed.  639;  Courier-Journal,  etc. 
V.  Brewing  Co,  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  183,  101  Fed.  699;  In  re  Ives  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  692,  113  Fed. 
911;  Hutchinsoni  v.  Le  Roy  (C.  C.  A.,  1st 
Cir.),  8  Am.  B.  R.  20,  113  Fed.  200;  In  re 
Abraham  (C.  C.  A.,  6th  Cir.),  2  Am,  B.  R, 
266,  93  Fed.  767  (in  Supreme  Court,  Bryan 
V.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R. 
623,  45  L.  Ed.  814). 

13.  Right  to  review  by  appeal  or  on  pe- 
tition not  exclusive. —  In  the  case  of  In  re 
Lee  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R.  436, 
182  Fed.  579,  the  court  said:  "Undoubtedly 
there  is  a  controversy  here  arising  in  a  bank- 
ruptcy proceeding,  which  is  reviewable  by 
appeaJ  under  section  24-a.  but  there  is  no 
prohibition  in  the  bankruptcy  law  of  the 
revision  in  matter  of  law  of  such  a  contro- 
versy under  section  24-b,  and  if  no  con- 
troversy arising  in  bankruptcy  proceedings 


may  be  reviewed  under  the  latter  section, 
then  nothing  may  be  reviewed  imder  it  be- 
cause where  there  is  no  controversy,  there  is 
nothing  to  review  or  to  decide.  The  fact 
is  that  the  grant  of  jurisdiction  to  the  cir- 
cuit court  of  appeals,  to  review  by  appeal 
the  final  decision  of  a  controversy  arising 
in  bankruptcy  proceedings  of  which  that 
court  would  have  had  appellate  jurisdiction 
if  it  had  arisen  in  any  other  case  in  a  fed- 
eral court  under  section  24-a,  and  the  grant 
of  jurisdiction  to  revise  and  superintend  in 
matter  of  law  the  proceedings  of  the  inferior 
courts  of  bankruptcy  under  aection  24-b  are 
not  exclusive  of  each  other,  but  cumulative 
or  concurrent  grants,  the  former  of  jurisdic- 
tion to  review  questions  of  law  and  of  fact, 
the  latter  of  jurisdiction  to  review  questions 
of  law  alone." 

Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.),  13 
Am.  B.  R.  176,  133  Fed.  363,  in  which  the 
court  said:  "Nor  is  there  anything  in  the 
grant  by  §  24-b  of  the  power  to  revise  and 
superintend  in  matter  of  law  the  prooeedinffs 
of  the  inferior  courts  of  bankruptcy  whiSi 
in  any  way  affects  or  limits  the  geniraJ  ap- 
pellate jurisdiction  vested  by  the  sectiona  of 
the  law  which  have  been  considered.  The 
act  of  1898  does  not  grant  the  appellate 
and  the  revisory  jurisdiction  in  the  alterna- 
tive. It  does  not  give  to  disappointed  liti- 
gants the  right  of  appeal  or  the  right  to 
revision  in  matters  of  law.  It  grants  the 
right  of  appeal  and  the  right  of  superintend- 
ence and  revision  in  matters  of  law  only.  It 
gives  both  rights  freely  and  without  limita- 
tion. The  two  grants  are  not  inconsi«tent, 
and  on  familiar  principles  both  must  stand, 
and  in  a  proper  case  either  may  be  invoked.*' 
The  following  cases  are  also  to  the  effect  that 
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There  are  a  nnmber  of  other  cases  in  whicli  it  has  been  held  that  where  an 
appeal  might  be  brought  under  §  25  a  review  of  petition  under  §  24-b  was  not 
availabla*^  In  many  of  these  cases  a  distinction  is  made  between  "  proceedings 
in  bankruptcy  "  und.er  §  24-b  and  "  controversies  arising  in  bankruptcy  pro- 
ceedings" which  are  appealable  under  the  general  appellate  jurisdiction  of 
the  court  as  conferred  by  §  24-a.  Under  the  principles  of  these  cases  if  the 
controversy  is  one  arising  in  bankruptcy  proceedings,  review  by  appeal  is 
exclusive.*^  In  view  of  this  conflict  of  authority  it  is  difficult  to  d^lafe  a  rule 
which  will  be  a  safe  guide  in  every  case.  As  has  been  stated,  this  contrariety 
of  decision  has  resulted  in  such  confusion  and  uncertainty  in  the  practice  that 


the  right  to  a  review  by  an  appeal  or  upon 
a  petition  to  revise  may  be  sought  at  the 
option  of  the  appellant.  In  re  Holmes  (C.  C 
A.,  8th  Cir.),  15  Am.  B.  R.  689,  142  Fed, 
392;  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  679,  142  Fed.  383;  Taft  Co. 
V.  Century  Savings  Bank  (C.  C.  A.,  8th 
Cir.),  15  Am.  B.  R.  594,  141  Fed.  369; 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
Cir.),  13  Am.  B.  R.  665,  135  Fed.  1000; 
Ross  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  K.  644,  165  Fed.  628. 

An  order  of  dismissal  of  a  petition  in  bank- 
ruptcy, on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  an  act  of  bank- 
ruptcy is  reviewable  by  petition  to  revise 
under  §  24-b,  although  it  is  a  "  judgment 
refusing  to  adjudge  the  defendant  a  bank- 
rupt **  and  appealable  under  §  25-a.  Stevens 
V.  Nave-McCord  Co.  (C.  C.  A.,  8th  Cir.), 
17  Am.  B.  R.  609,  150  Fed.  71. 

14.  Remedies  exclusive. — Union  Nat'l  Bank 
V.  Nein  (C  C.  A.,  5th  Cir.),  17  Am.  B.  R. 
853,  149  Fed.  720;  O'Dell  v.  Boyden  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  751,  150  Fed. 
731,  where  the  distinction  seems  to  have  been 
made  between  "  a  proceeding  in  bankruptcy  " 
under  §  24-b  and  "a  controversy  arising  in 
bankruptcy  proceedings"  under  §  24-a;  Ma- 
8on  V.  Wolkowich  (C.  C.  A.,  Ist  Cir.),  17 
Am.  B.  R.  709,  150  Fed.  699,  in  which  also 
the  distinction  is  made  between  an  order  ap- 
pealable as  a  controversy  in  bankruptcy  and 
one  reviewable  by  petition  as  in  the  proceed- 
ing itself;  In  re  McMahon  (C.  C.  A.,  6th 
Cir.),  17  Am.  B.  R.  530,  147  Fed.  685; 
I>aYid8on  &  Co.  v.  Friedman  (C.  C.  A,  6th 
Cir.),  15  Am.  B.  R. '489,  140  Fed.  853,  in 
which  the  court  held  that  the  remedies  of 
appeal  and  petition  for  review  are  exclusive 
of  eaeh  other  and  the  court  will  not  treat 
the  one  as  the  other  to  the  confusion  of 
pleading;  In  re  Mueller  (C.  C.  A.,  6th  Cir.), 
14  Am.  B.  R.  256,  135  Fed.  711,  holding  that 
the  supervisory  jurisdiction  conferred  by 
S  24-b  does  not  include  orders  or  decrees 
which  are  appealable  and  that  the  provfsions 
for  appeal  and  for  petition  to  revise  are 
mutually  exclusive.  In  re  Kuffler  (C.  C.  A., 
2d  Cir.),  11  Am.  B.  R.  469,  127  Fed.  125, 
holding  that  the  provisions  of  §  24-b  refer 
to  cases  not  provided  for  by  appeal  so  that 
if  §  25-a  applies,  a  petition  to  revise  will 
not  lie.  First  Natl  Bank  of  Miles  Citv  v. 
State  NatT  Bank  (C.  C.  A.,  9th  Cir.),  12  Am. 
B.  R.  440,  131   Fed.  430,  to  the  effect  that 
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I  25-a  having  provided  a  means  to  review 
by  appeal  three  kinds  of  judgment,  every 
other  means  is  excluded.  In  re  Good  (C.  C. 
A.,  8th  Cir. ) ,  3  Am.  B,  R.  605,  99  Fed.  389, 
holding -that  a  judgment  adjudicating  a  per- 
son bankrupt  could  not  be  reviewed  by  peti- 
tion. In  re  Jungman  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  401,  186  Fed.  302,  holding 
that  a  decision  requiring  a  third  party  to 
carry  out  the  terms  of  a  contract  for  the 
purchase  of  certain  property  of  the  bank- 
rupt's estate,  is  reviewable  by  appeal. 

In  the  case  of  Barnes  v.  Pampel  (C.  C.  A., 
6th  Cir.),  27  Am.  B.  R.  192,  192  Fed.  525, 
the  court  said:  "  The  distinction  between 
'  proceedings '  in  bankruptcy  reviewable  under 
section  24-b  and  the  *  controversies  arising 
in  bankruptcy  proceedings'  appealable  under 
section  24-a  is  clearly  defined,  the  former  in- 
cluding 'administrative  orders  and  decrees 
in  the  ordinary  course  of  bankruptcy  between 
the  filing  of  the  petition  and  the  final  settk- 
ment  of  the  estate,* — the  latter  including 
'  those  independent  or  plenary  suits  which 
concern  the  bankrupt's  estate  and  arise  by  in- 
tervention or  otherwise  between  the  trustees 
representing  the  bankrupt's  estate  and  claim- 
ants representing  some  right  or  interest  ad- 
verse to  the  bankrupt  or  his  general  cred- 
itors.' Tlie  remedies  afforded  by  the  two 
sub-sections  referred  to  are  mutually  exclu- 
sive." Citing  Hewit  v.  Berlin  Machine 
Works,  194  U.  S.  296,  11  Am.  B.  R.  709,  48 
L.  Ed.  986;  Coder  v.  Arts,  213  U.  S.  223,  233, 
235,  22  Am.  B.  R.  1 ;  Tefft,  Weller  &  Co.  v. 
Munsuri,  222  U.  S.  114,  27  Am.  R  R.  338, 
50  L.  Ed.  118;  In  re  Mueller  (C.  C.  A.,  6th 
Cir.),  14  Am.  B.  R.  256,  1»5  Fed.  711,  713, 
715;  In  re  Doran  (C.  C.  A.,  6th  ar.),  18 
Am.  B.  R.  760  154  Fed.  467;  Brady  v. 
Bernard  &  Kittinger  (C.  C.  A.,  6th  Cfir.), 
22  Am.  B.  R.  342,  170  Fed.  576. 

15.  In  re  McMahon  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  530,  147  Fed.  685;  O'Dell  v. 
Boyden  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
751,  150  Fed.  731;  Mason  v.  Wolkowich  (C. 
C.  A.,  1st  Cir.),  17  Am.  B.  R.  709,  150  Fed. 
699,  holding  that  an  order  made  upon  the 
petition  of  a  trustee  for  the  payment  to  him 
of  the  proceeds  of  a  sale  of  assets  is  appc^al- 
able  only  to  the  circuit  court  of  appeals  under 
§  24-a ;  Brady  v.  Bernard  &  Kittinger  ( C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed 
576;  In  re  Streator  Metal  Stamping  Co.  (C. 
C.  A.,  7th  Cir.),  30  Am.  B.  R.  55,  205  Fed. 
280. 
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lawyers  have  thought  it  necessary  in  many  cases  to  take  an  appeal  and  file  a 
petition  for  revision  in  the  same  case  in  order  to  be  sure  to  obtain  a  review  of 
the  ruling  challenged.^^ 

^  (2)  Prevailing  rule. —  The  consensus  of  opinion  49eeins  clearly  in  favor 
of  the  principle  that  if  the  suit  or  proceeding  is  a  controversy  arising  in  bank- 
ruptcy proceedings  it  is  appealable  under  §  25-a  and  not  reviewable  under 
§  24-b;  the  latter  refers  only  to  matters  in  the  bankruptcy  proceedings  itself, 
that  is,  •any  judicial  determination,  which  may  be  made  by  a  bankruptcy  court 
from  liie  time  of  the  filing  of  the  petition  until  the  estate  is  closed,  pertaining 
exclusively  to  the  bankruptcy.  This'  distinction  is  clearly  established.^''  As 
between  the  power  to  revise  under  §  24-b  and  the  exercise  of  appellate  jurisdic- 
tion under  §  25-a,  both  of  which  relate  to  the  review  of  bankruptcy  proceedings, 
the  better  rule  is  that  in  either  of  the  three  cases  mentioned  in  §  25-a  the  review 
can  only  be  by  appeal;^®  but  in  respect  to  any  other  matters  in  bankruptcy 
proceedings  the  view  must  be  by  a  petition  to  revise.^     The  Supreme  Court 


16.  In  re  Holmes  (C  C.  A.,  8th  Cir.),  15 
Am.  B.  R.  689,  142  Fed.  3«1;  In  re  Hecox 
(0.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed.  823. 

17.  Hewitt  V.  Berlin  Machine  Co.,  194  U. 
S.  300,  11  Am.  B.  R.  709,  48  L.  Ed.  986; 
In  re  Moore  &  Bridgman  ( 0.  C.  A.,  6th  Cir. ) 
21  Am.  B.  R.  661,  166  Fed.  689;  Matter  of 
Beyer  Printing  Co.  (C.  C.  A.,  7th  Cir.),  32 
Am.  B.  R.  796,  216  Fed.  878;  Bothwell  v. 
Fitzgerald  (C  C.  A.,  9th  Cir.),  34  Am.  B. 
R.  261,  219  Fed.  408. 

Provisions  for  appeal  and  reyision  mutu- 
ally exclusive. —  In  the  case  of  Morehouse  v. 
Pacific  Harclware  Co.  (C.  C.  A.,  9th  Cir.), 
24  Am.  B,  R.  178,  177  Fed.  337,  the  court 
said:  ** Section  24  of  the  bankruptcy  act  of 
1898  establishes  the  appellate  jurisdiction  of 
circuit  courts  of  appeals  over  *  controversies 
arising  in  bankruptcy  proceedings '  and  their 
jurisdiction  in  equity,  '  either  interlocutory 
or  final  to  revise  in  matter  of  law  proceed- 
ings of  the  inferior  courts  of  bankrujptcy.* 
Section  25-a  provides  for  appeals  from  judg- 
ments in  three  certain  enumerated  steps  in 
bankruptcy  proceedings ;  *  in  respect  to  which 
special  provision  therefor  was  required.' 
(Holden  v.  Stratton,  191  U.  S.  115,  10  Am. 
B.  R.  786,  48  L.  Ed.  115.)  There  is  in  the 
language  of  the  act  nothing  to  indicate  that 
the  revisory  power  so  given  to  the  circuit 
court  of  appeals  is  more  extensive  than  that 
which  was  exercised  by  the  circuit  courts 
under  the  bankruptcy  act  of  1867.  In  Lath- 
rop  V.  Drake,  91  U.  S.  516,  23  L.  Ed.  414, 
it  was  held  that  the  appellate  jurisdiction 
conferred  on  tlie  circuit  courts  by  the  act 
of  1867  was  of  two  classes  of  cases,  one  to 
be  exercised  under  a  petition  for  review,  the 
other  by  the  ordinary  appeal  or  writ  of  error. 
The  same  distinction  has  been  recognized  in 
construing  the  bankruptcy  act  of  1898,  and 
it  has  been  held  that  the  provisions  for  ap- 
peal and  for  review^  on  petition  are  mutually 
exclusive,  and  that  the  revisory  jurisdic- 
tion does  not  include  any  orders  or  decrees 
which  arc  appealable  or  reviewable  on  writ 
of  error."    In  this  case  the  court  cited  First 


Nat.  Ba2ik  of  Chicago  v.  Chicago  Title  & 
Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R.  102, 
49  L.  Ed.  1051;  Hewitt  v.  Berlin  iiifachine 
Works,  194  U.  S.  296,  11  Am.  R  K.  709, 
48  L.  Ed.  986;  Odell  v.  Boy  den  (C.  C.  A., 
6th  Cir.),  17  Am.  B.  R.  751,  150  Fed.  731, 
80  C.  a  A.  397;  In  re  Mueller  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R,  256,  135  Fed.  712, 
68  C.  C.  A.  349;  In  re  Friend  (C.  C.  A.,  7th 
Cir.),  13  Am.  B.  R.  596,  134  Fed.  778,  67 
C.  C.  A.  600;  Scott  &  Co.  v.  Wilson  (C.  C. 
A.,  7th  Cir.),  8  Am.  B.  R.  349,  115  Fed. 
284,  53  C.  C.  A.  76;  In  re  Rusch  (C.  C.  A., 
7th  Cir.),  8  Am.  B.  R.  618,  116  Fed.  270,  53 
C.  C.  A.  631;  Kirkpatrick  v.  Harnesberger 
(C.  C.  A.,  5th  Cir.),  29  Am.  B.  R.  439,  199 
Fed.  88«;  Kirsner  v.  Taliafero  (C.  C.  A., 
4th  Cir.),  29  Am.  B.  R.  862,  202  Fed.  51. 

The  remedies  of  appeal  and  petition  to 
revise  are  mutually  exclusive,  so  that  where 
an  appeal  is  allowable  a  petition  to  revise 
will  not  lie.  In  re  Martin  (.C  C.  A.,  6th 
Cir.),  29  Am.  B.  R.  935,  201  Fed.  31,  affd. 
sub  nom.  Globe  Bank  &  Trust  Co.  v.  Martin. 
236  U.  S.  288,  34  Am.  B.  R.  162,  59  L.  Bd. 
683. 

18.  In  re  Oood  (C.  C.  A.,  8th  Cir.),  3 
Am.  B.  R.  605,  99  Fed.  389;  In  re  Friend 
(C.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  695,  134 
Fed.  778;  In  re  Wo?:cester  County  (C.  C. 
A.,  1st  Cir.),  4  Am.  B.  R.  496,  102  Fed.  808; 
Smith  V.  Mason,  14  Wall.  419;  Matter  of 
Beyer  Printing  Co.  (CL  C.  A.,  7th  Cir.),  32 
Am.  B.  R.  796,  216  Fed.  878. 

19.  Except  where  an  appeal  may  be  had 
as  provided  in  §  26-a  the  proper  procedtMre 
in  the  Circuit  Court  of  Appeals  seems  to  be 
by  petition  to  review.    Ohio  Valley  Bank  Co. 

.  V.  S^itzer  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
689,  153  Fed.  632;  Kinkead  v.  Bacon  &  Sons 
(C.  a  A.,  6th  Cir.),  36  Am.  B.  R.  390,  230 
Fed.  3€2. 

In  re  Croetzinger  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  467,  127  Fed.  124,  in  which  case 
it  was  held  that  an  order  for  the  distribu- 
tion of  the  proceeds  of  the  sale  by  a  trustee 
of  real  estate  is  reviewable  only  by  petition 
for  review;  l>avid8on  v.  Friedman  (Cf.  C.  A., 
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has  sustained  this  view  by  declaring  that  persons  who  are  entitled  to  an  appeal 
under  §  25-a  are  not  entitled  to  a  petition  to  review  under  §  24-b.^ 

(3)  Uniting  bemebies. —  Where  it  is  sought  to  combine  the  two  remedies 
by  uniting  an  appeal  with  a  petition  to  review  the  two  do  not  neutralize  each 
other,  but  the  court  will  proceed  to  adjudicate  on  the  controversy  in  the  proper 
proceedings.^  If  the  case  is  one  which  should  be  heard  and  decided  as  an 
appeal,  the  petition  to  revise  should  be  dismissed.^ 

(4)  Appeal  treated  as  petition  to  revise. —  So,  also,  it  has  been  held 
that  in  proper  cases  an  appeal  may  be  treated  as  a  petition  to  revise,^  as  where 


Oth  Cir.),  15  Am.  B.  R.  489,  140  Fed.  863, 
72  C.  C.  A.  553,  where  it  was  held  that  an 
order  allowing  trustee's  expenses  is  subject 
to  review,  but  is  not  appealable;  Brady  v. 
Beraard  &  Kittinger  (C.  C.  A.,  6th  dr.), 
22  Anr.  B.  B.  342,  170  Fed.  576;  Barnes 
V.  Paropel  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
192,  192  Fed.  5^. 

20.  Remedy  by  appeal  not  incluBive  of  re- 
view by  petition. —  In  the  case  of  Matter  of 
Loving,  224  U.  S.  183,  27  Am.  B.  *R.  852, 
855,  56  L.  Ed.  725,  Mr.  Justice  Day  says: 
**  The  question  now  propounded  is:  Was  the 
trustee  also  entitlea  to  a  review  in  the  Cir- 
ruit  Ckmrt  of  Appeals,  under  section  24b, 
by  petition  for  review?  Under  that  section 
authority,  either  interlocutory  or  final,  is 
given  to  the  Circuit  Court  of  Appeals  to 
superintend  and  revise  in  matters  of  law  the 
proceedings  of  the  inferior  courts  of  bank- 
ruptcy within  their  jurisdiction.  We  think 
this  subdivision  was  not  intended  to  give  an 
additional  remedy  to  those  whose  rights  could 
be  protected  hj  an  appeal  under  section  25 
of  the  act.  That  section  provides  a  short 
method  by  which  rejected  claims  can  be 
promptly  reviewed  by  appeal  in  the  Circuit 
Court  of  Appeals,  and,  in  certain  cases,  in 
this  court.  The  proce^ing  under  section 
24b,  permitting  a  review  of  questions  of  law 
arisiiur  in  bankruptcy  proceedings,  was  not 
intended  as  a  substitute  for  the  right  of 
appeal  under  section  25.  Under  section  24b 
a  question  of  law  only  is  taken  to  the  Cir- 
cuit Court  of  Appeals;  under  the  appeal  sec- 
tion, controversies  of  fact  as  well  are  taken 
to  that  court,  with  findings  .of  fact  to 
be  made  therein  if  the  case  is  appealable 
to'  this  court.  We  do  not  think  it  was  in- 
tended to  give  to  persons  who  could  avail 
themselves  of  the  remedy  by  appeal  under 
section  25  a  review  by  petition  under  section 
24b.  TheHfcject  of  section  24b  is  rather  to 
give  a  review  as  to  matters  of  law,  where 
lacts  are  not  in  controversy,  of  orders  of 
courts  of  bankruptcy  in  the  ordinary  admin- 
istration of  the  bankrupt's  estate.  In  our 
judgment  the  rule  was  well  stated  in  In  re 
Mueller  (C.  C.  A.,  6th  CTir.),  14  Am.  B.  R. 
266,  135  Fed.  711,  68  C.  C.  A.  349,  by  Mr. 
Justice  Lurton,  then  circuit  judge:  'The 
"proceedings"  reviewable  [under  §  24b]  are 
those  administrative  orders  and  decrees  in  the 
ordinary  course  of  a  bankruptcy  between  the 
filing  of  the  petition  and  the  final  settle- 
ment of  the  estate,  which  are  not  made  speci- 
fy appealable  under  [f]  25a.     This  would 


include  questions  between  the  bankrupt  and 
his  creditors  of  an  administrative  character, 
and  exclude  such  matters  as  are  appealable 
under  [§]  24a.'"  This  principle  is  further 
substantiated  in  the  case  of  TeflTt,  Welier 
&  Co.  v.  Munsuri,  222  U.  S.  114,  27  Am.  B. 
B.  338,  56  L.  Ed.  118;  Kirsner  v.  Taliafero 
(C.  C.  A,,  4th  Cir.),  29  Am.  B'.  R.  832,  202 
Fed.  51;  Matter  of  Pindel  (C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R  600,  221  Fed.  342. 

%l.  Fisher  v.  Cufthman  (C.  C.  A.,  1st  Cir.), 
4  Am.  B.  B.  646,  103  Fed.  860;  In  re  Wor- 
cester County  (C.  C.  A.,  1st  Cir.),  4  Am. 
B.  B.  496,  102  Fed.  808;  Lockman  v.  Lang 
(C.  C.  A;,  8th  Cir.),  12  Am.  B.  R.  497,  132 
Fed.  1;  In  re  Schoenfeld  (C.  C.  A.,  3d  Cir.), 
25  Am.  B.  R.  748,  183  Fed.  219,  holding  that 
where  a  review  ii  sought  both  by  a  petition 
to  revise  under  section  24-b  and  by  appeal 
under  section  25-«,  and  the  errors  complained 
of  in  the  petition  to  revise  and  the  assign- 
ment of  error  on  the  appeal  are  identical  and 
present  only  questiona  of  law,  the  court  will 
not  stop  to  consider  which  of  the  two  methods 
of  procedure  is  the  correct  one,  or  whether 
the  two  methods  may  be  prosecuted  together ; 
Knapp  V.  Milwaukee  Trust  Co.  (C.  C.  A., 
7th  Cir.),  20  Am.  B.  R,  671,  162  Fed.  675. 

Uniting  appeal  and  petition^ — In  the  case 
of  Fisher  v.  Cushman    (C.  C.  A.,  lat  Cir.), 

4  Am.  B.  R.  646,  103  Fed.  860,  an  appeal 
and  a  petition  to  revise  were  brought  in  the 
same  proceeding,  and  the  court  said :  **  >Both 
relate  to  the  same«  subject  matter.  The  ap- 
peal will  not  lie  because  the  subject  thereof 
IS  not  within  the  three  specifications  of  the 
matters  of  appeal  found  in  section  25  of 
the  bankrupt  act.  Nevertheless  as  was  de- 
termined by  us  in  the  case  of  In  re  Worcester 
County,  4  Am.  B.  R.  496,  102  Fed.  808,  the 
fact  that  an  appeal  was  taken  and  a  peti- 
tion also  filed,  does  not  defeat  the  right  of 
the  party  moving  this  court  to  have  the 
merits  of  the  controversy  adjudicated  by  us. 
They  do  not  neutralize  each  other  and  the 
only  result  is  that  the  appeal  must  be  dis- 
missed, while  the  court  must  proceed  to  the 
adjudication  of  the  merits  in  the  matter  of 
the  petition,  which  petition  on  the  record 
before  us  involves  only  a  matter  of  law,  as 
required  by  section  24-b  of  the  bankrupt  act." 

22.  Merchants-Laclede  Nat.  Bank  v.  Schade 
(C.  C.  A.,  8th  Cir.),  27  Am.  B.  R.  687,  195 
Fed.  199;  Grainger  A  Co.  v.  Rilev  (C.  C.  A., 
6th  Cir.),  29  Am.  B.  R.  114,  20rFed.  902. 

23.  In  re  Whitener    (C.  C.   A.,  5th  Cir.), 

5  Am,  B.  R.  198,  108  Fed.  180;  In  re  Blanch- 
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an  appeal  is  taken  from  an  order  disallowing  a  claim  whieli  presents  only  a 
quqption  of  law.^  This  can  only  be  done  where  questions  of  law  alone  are 
involved.^  Where  questions  of  fact  and  law  are  both  involved  in  the  appeal  it 
may  not  be  treated  as  a  petition  to  revise.^  And  it  has  been  held  that  a  writ  of 
error  which  aims  to  correct  only  errors  of  law  arising  on  the  conmion  law  or, 
criminal  law  side  of  the  court  may  be  treated  as  a  petition  to  revise.^ 

(5)  Objection  to  exercise  op  jubisdiction. —  In  the  absence  of  objec- 
tion, the  circuit  court  of  appeals  will  not  decline  jurisdiction  of  a  proceeding 
before  it  on  petition  to  revise,  although  the  matter  should  have  come  up  on 
appeal.^  If  the  question  as  to  the  propriety  of  the  remedy  is  not  raised  by  the 
respondent  the  court  is  not  bound  to  consider  it.^ 


erd  Shingle  Co.  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  R.  142,  164  Fed.  31;  In  re  Heaoock 
(C.  C.  A.,  8th  Cir.},  21  Am.  B.  R.  314,  164 
Fed.  823,  in  which  case  a  petition  for  review 
and  an  appeal  were  taken  from  an  order 
ffiimmarily  directing  a  receiver  of  the  State 
court  to  deliver  property  to  the  trustee  in 
bankruptcy,  and  the  petition  for  review  was 
sustained  and  the  appeal  was  dismissed; 
Freed  v.  Central  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  33  Am.  B.  R.  64,  215  Fed.  873. 

24.  Appeal  treated  as  petition  to  revise. 
—  In  the  case  of  In  re  WiUiams'  Estate 
(C.  C.  A.,  9th  Cir.),  19  Am.  B.  R.  389,  156 
Fed.  934,  the  court  said:  "The  appellant 
and  petitioner,  being  uncertain  in  respect  to 
the  proper  procedure,  sought  and  are  by  the 
court  below  allowed  an  appeal  from  the 
ruling  of  that  court  complained  of,  and 
also  filed  therein  a  petition  for  the  revision 
of  the  same  order.  The  two  proceedings 
were  by  this  court  consolidated  and  were 
heard  and  submitted  on  one  record.  If  it 
be  conceded  that  the  petition  for  revision 
was  filed  in  the  wrong  court,  the  appeal, 
involving  as  it  does  only  a  question  of  law, 
may  be  treated  as  a  petition  for  revision." 
Chesapeake  Shoe  Co.  v.  Seldner  (C.  C.  A., 
4th  Cir.),  la  Am.  B.  R.  466,  122  Fed.  593; 
In  re  Blair  (C.  C.  A.,  8th  Cir.),  5  Am.  B. 
R.  793,  106  Fed.  662;  In  re  Jacobs  (C.  C. 
A.,  8th  Cir.),  3  Am.  B.  R.  671,  99  Fed.  639; 
In  re  Abraham  (C.  C.  A.,  5th  Cir.),  2  Am. 
B.  R.  266,  9S  Fed.  767;  Rode  A  Horn  v. 
Phipps  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  R. 
827,  195  Fed.  414. 

25.  In  re  Blanchard  Shingle  Co.  (C.  C.  A., 
9th  Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 

26.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.), 
22  Am.  B.  R.  337,  170  Fed.  445,  where  it 
appeared  that  the  proceeding  was  not  con- 
fined to  matters  of  law  but  turned  on  ques- 
tions of  fact,  and  it  was  held  that  it  could 
not  be  treated  as  a  petition  to  review  but 
if  entertained  at  all  must  be  as  an  appeal; 
Steiner  v.  Marshall  (C.  C.  A.,  4th  Cir.), 
15  Am.  B.  R.  486,  140  Fed.  710;  In  re 
Whitener  (C.  C.  A.,  5th  Cir.),  6  Am.  B.  R. 
198,  105  Fed.  180. 

Consideration  of  evidence. —  Where  upon 
review  of  a  judgment  determining  priority 
of  liena  upon  the  land  of  a  bankrupt,  the 
court  is  asked  to  consider  the  evidence  in 
the  record,  it  will  dismiss  the  petition  for 


review  and  hear  the  case  upon  the  appeal. 
Hendricks  v.  Webster  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  112,  159  Fed.  927;  Coder  v. 
McPherson  (C.  C.  A.,  8th  Cir.),  18  Am.  B. 
R.  523,  152  Fed.  951,  in  which  the  trustee 
challenged  the  decree  of  tlie  court  below  by 
an  appeal  and  by  a  petition  to  revise,  and 
the  court  held  that  as  the  questions  at  issue 
involved  the  consideration  of  the  facts  dis- 
closed by  the  evidence,  the  case  should  be 
to  revise  was  dismissed;  In  re  Dunlop  (C.  C. 
A.,  8th  Cir.),  19  Am.  B.  R.  361,  156  Fed.  M5. 

27.  Writ  of  error  treated  as  petitiMi  to 
revise. — In  the  case  df  Freed  v.  Central  Trust 
Co.  (C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  64,  215 
Fed.  873,  a  writ  of  error  issued  for  the  revierw 
of  an  order  adjudging  a  perse  n  in  contempt 
for  falling  to  turn  over  assets  to  the  bank- 
rupt's trustee ;  it  was  held  that  the  order  was 
not  reviewable  by  writ  of  error  or  by  appeal, 
but  was  reviewable  by  petition.  The  court 
said:  "  If  then,  an  appeal  which,  as  applied 
to  bankruptcy  proceedings,  aims  to  correct 
errors  both  of  law  and  of  fact  arising  on  the 
equity  side  of  the  bankruptcy  court  (Bank- 
ruptcy Act,  {  25a),  may  be  treated  a»  a 
petition  to  revise  which  aims  to  correct  only 
errors  of  law  so  arising  (section  24b),  a 
writ  of  error  which  aims  to  correct  only 
errors  of  law  arising  on  the  common  law  or 
criminal  law  side  of  the  court  may,  in  our 
judgment,  be  similarly  dealt  with.  While 
the  writ  and  the  petition  differ  in  form,  in 
substance  they  are  similar;  both  b^in  new 
proceedings  in  this  courf^  to  accomplish  sub- 
stantially the  same  end.  Especially  in  con- 
tempt cases  incident  to  bankruptcy  proceed- 
ings should  a  liberal  practice  in  this  respect 
be  adopted,  in  view  of  the  unce]j|ainty  that 
so  long  prevailed  in  distinguishing  between 
cases  of  civil  contempt,  properly  reviewable 
in  bankruptcy  proceedings  by  petition  to  re- 
vise, and  criminal  contempt,  reviewable  only 
by  writ  of  error.  Gompers  v.  Buck's  Stove 
&  Range  Co.,  221  U.  S.  418,  65  L.  Ed.  797, 
34  L.  R.  A.  (N.  S.)  874.  The  motion  to  dis- 
miss the  writ  will  be  denied,  and  the  case 
will  be  dealt  with  as  if  the  petition  to  revise 
had  been  filed  when  the  writ  of  error  issued/* 

28.  In  re  Stroura   (C.  G.  A.,  Ist  Cir.),  27 
Am.  B.  R.  721,  192  Fed.  762. 

89.  Gandia  &  Stubbe  v.  Ckdiemo  (C.  C.  A., 
Ist  Cir.),  36  Am.  B.  R.  789,  233  Fed.   739. 
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c,  ftuestionft  of  law  only  ooniiderod. —  The  superviaoiy  power  to  review  only 
extends  to  questions  of  law.  If  the  petition  does  not  present  a  matter  of  law 
it  will  not  be  entertained.^  If  questions  of  fact  are  alone  raised  by  the  petition, 
the  petition  should  be  denied.^^  As  indicated  above,  an  appeal.which  involves 
only  a  question  of  law  may  be  treated  as  a  petition  for  revision.^  It  was 
intended  by  conferring  this  power  of  revision  to  provide  a  summary  method 
for  revising  orders  and  decisions  of  courts  of  bankruptcy  upon  questions  of 
law,  and  the  section  does  not  contemplate  any  review  of -facts,  except  as 
may  be  necessary  to  ascertain  whether  the  order  is  wholly  unsupported  by 
the  evidence,  is  contrary  to  law,  a  clear  mistake,  or  generally  for  any  reason 
for  which  evidence  may  be  reviewed  on  writ  of  error.**  The  decision  of  the 
court  below,  on  disputed  or  conflicting  facts,  as  for  instance  where  a  determina- 
tion is  made  upon  testimony  presented  as  to  the  valuation  of  property  that  the 
sale  of  such  property  would  be  beneficial  to  the  bankrupt  estate,  is  not  review- 


so.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8 
Am.  B.  R.  720,  117  Fed.  130;  In  re  Rosser 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  153,  101 
Fed.  562;  In  re  Lesser  (C.  C.  A.,  2d  Cir.), 
3  Am.  B.  R.  758,  99  Fed.  913;  Mulford  y. 
Fourth  St.  Kat'l  Bank  (C.  C.  A.,  3d  Cir.), 
19  Am.  B.  R.  742,  157  Fed.  897,  holding 
thit  a  petition  to  review  an  order  of  a  dis- 
trict judge  refusing,  in  the  exercise  of  judi- 
cial discretions  to  approve  a  certain  agree- 
ment between  the  trustees  and  preferred 
creditors  did  not  present  a  '*  matter  of  law," 
In  re  Blanchard  Shingle  Co.  (C.  C.  A.,  9th 
Cir.),  21  Am.  B.  R.  142,  164  Fed.  311; 
Lesaius  v.  Goodman  (G.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  446,  165  Fed.  889;  In  re  Leech 
(C.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  599)  171 
Fed.  622;  B-B  Electric  &  Telephone  Mfg. 
Co.  V.  Aetna  Life  Ins.  Co.  (C.  C.  A.,  8th 
Cir.),  30  Am.  B.  R.  424,  206  Fed.  885;  Kin- 
kead  v.  Baean  A  Sons  (C.  C.  A.,  6th  Cir.), 
36  Am.  B.  R.  390,  230  Fed.  362;  Ohnsted- 
Stevenson  Co.  v.  Miller  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  R.  816^  231  Fed.  69;  Whitla  ft 
XelBon  V.  Boyd  (C.  C.  A.,  9th  Cir.),  32  Am. 
B.  R.  469,  213  Fed.  587  (affg.  30  Am.  B.  R. 
749) ;  Matter  of  Martin  (C.  C.  A.,  3d  Cir.), 
32  Am.  B.  R.  29,  210  Fed.  620. 

81.  HaU  T.  Reynolds  (C.  C.  A.,  8th  Cir.), 
34  Am.  B.  R.  707,  224  Fed.  103,  holding  that 
where  on  a  petition  to  revise  an  order  of  the 
l^istrict  Court  affirming  an  order  of  tbe 
referee  making  allowance  to  attorneys,  the 
only  questions  involved  are  as  to  the  reason- 
ableness of  the  allowance,  the  petition  should 
be  denied. 

32.  In  re  Williams'  Estate  (C.  C.  A.,  9th 
Cir.),  19  Am.  B.  R.  389,  156  Fed.  934. 

38.  In  re  Grassier  (C.  C.  A.,  9th  Cir.), 
18  Am.  B.  R.  694,  164  Fed.  478 ;'  In  re  Eg- 
gert  (C.  C.  A.,  7th  Oir.),  4  Am.  B.  R.  449, 
102  Fed.  735;  Kenova  Loan  &  Trust  Co. 
r.  Orahanr  (C.  C.  A.,  4th  Or.),  14  Am.  B. 
R.  313,  136  Fed.  717;  Good  v.  Kane  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  19,'  211  Fed.  956. 


Qnestiona  of  law. —  In  the  case  of  In  re 
Prank  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
486,  182  Fed.  794,  the  court  said:  "A  peti- 
tion to  revise  under  section  24-b  can  prop- 
erly present  for  determination  only  ques- 
tions of  law,  and  not  doubtful  or  disputed 
questions  of  fact.  But  -when  facts  are 
agreed  upon  or  are  proven  or  admitted  that 
leave  nothing  for  determination  but  their 
legal  import,  such  a  determini^tion  of  them 
by  the  court  of  bankruptcy  may  be  re- 
viewed upon  a  petition  to  revise.  But  the 
review  or  decisions  which  require  the  con- 
sideration of  conflicting  evidence  or  evi- 
dence though  not  conflicting  from  which  dif- 
ferent deductions  or  conclusions  may  rea- 
sonably be  drsAvn,  may  not  be  reviewed 
upon  a  petition  to  revise  but  upon  appeal 
only." 

Matter  of  Hayes  (C.  C.  A.,  6th  Oir.),  24 
Am.  B.  R.  691,  179  Fed.  222,  in  which  the 
court  was  asked  to  reverse  findingsi  of  fact 
made  by  a  referee,  and  affirmed  by  the  dis- 
trict court,  as  to  the  right  of  an  assignee 
for  l^e  benefit  of  creditors  to  an  allowance 
for  compensation  and  disbursementa  and 
the  court  said :  "  But  in  a  proceeding  to 
revise  under  section  24'b,  this  court  is 
limited  to  a  review  in  matters  of  law,  and 
only  questions  of  law  arising  out  of  the 
facts  found-  or  conceded  can  be  considered. 
We  cannot  determine  questions  of  fact  in- 
volved in  the  finding  or  order  sought  to  be 
reviewed."  See  also  In  re  Taft  (C.  C.  A., 
6th  Cir.),  13  Am.  B.  R.  417,  113  Fed.  511, 
66  C.  C.  A.  385;  In  re  Throckmorton  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  856,  149  Fed. 
145,  79  C.  C.  A.  15;  In  re  Smith  (C.  C.  A., 
6th  Cir. ) ,  29  Am.  B.  R.  628,  203  Fed.  369. 

34.  Shea  v.  Lewis  (C.  C.  A.,  8th  Cir.), 
30  Am.  B.  R.  436,  206  Fed.  877;  Good  v. 
Kane  (C.  C.  A.,  8th  Cir.),  32  Am.  B.  B.  19, 
211  Fed.  956,  holding  that  whether  or  not 
there  was  any  substantial  evidence  to  sus- 
tain a  decision  is  a  question  of  law,  which 
may  be  considered  upon  a  petition  to  revise. 
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able  on  a  petition,**  There  is  no  exception  to  the  rule  that  on  petitions  for 
revision,  only  legal  questions  may  be  determined.^  Where  the  facts  are  not  in 
dispute  a  petition  for  revision  should  be  entertained,  as  the  question  remaining 
must  be  one  of  Jaw.*''  If  the  facts  are  admitted  or  agreed  upon,  so  that  nothing 
is  left  for  determination  but  their  legal  import,  such  a  determinktion  may  be 
reviewed  upon  petition  to  revise.** 

f.  What  may  be  reviewed  by  petition. — (1)  In  general. — ^Any  final  or 
interlocutory  order  in  bankruptcy  proceedings,  in  matter  of  law,  may  be 
reviewed  by  petition.*®  This  method  is  that  usually  adopted  when  a  party 
claims  to  be  aggrieved  because  of  an  injunction^  or  summary  order,*^  or 
where  an  appeal  will  not  lie  under  the  terms  of  §  25-a.  It  will  not  be  possible 
nor  useful  to  cite  all  the  precedents  on  this  question;  they  are  already  so 
numerous  and  cover  so  wide  a  field  as  to  make  the  formulation  of  any  number 


35.  Clark  Hardware  Co.  v.  Sauve  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  674,  220  Fed. 
102;  Good  V.  Kane  (C.  C.  A.,  8th  Cir.),  32 
Am.  B.  R.  19,  211  F^  966;  Kiraner  v.  Talia- 
ferro (C.  C.  A.,  4th  Cir.),  29  Am.  B.  R.  832, 
202  Fed.  61;  Matter  of  Hays  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  691,  179  Fed.  222; 
Schuler  v.  Hassinger  (C.  C.  A.,  5th  Cir.), 
24  Am:  B.  R.  184,  177  Fed.  '19;  Elliott  v. 
Toeppner,  187  U.  S.  327,  9  Am.  B.  R.  5^^  47 
L.  Ed.  200. 

86.  Samuelv.  Dodd  (C.  C.  A.,  6th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68,  and  cases 
cited;  Kenova  Loan  &  Trust  Co.  v.  Graham 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  313,  136 
Fed.  717;  Dickas  v.  Barnes  (C.  C.  A.,  6th 
Cir. ) ,  15  Am.  B.  R.  566,  140  Fed.  849 ;  Ryan 
V.  Hendricks  (C.  C.  A.,  7th  Cir.),  21  Am. 
B.  R.  670,  166  Fed.  94;  In  re  Leech  (C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  599,.  171  Fed. 
622;  Landry  v.  San  Antonio  Brewing  Ass'n 
(C.  C.  A.,  5th  Cir.),  20  Am.  B.  R.  226,  159 
Fed.  700;  Lesaius  v.  Goodman  (C.  C.  A., 
3d  Cir.),  21  Am.  B.  R.  446,  165  Fed.  889; 
Ross  V.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  165  Fed.  628;  In  re  Leech  (C.  C. 
A.,  6th  Cir.) ,  22  Am.  B.  R.  599,  171  Fed.  622; 
In  re  Baum  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
295,  169  F>ed.  410,  holding  that  where  the 
record  upon  a  petition  to  revise  an  order  that 
a  bankrupt  pay  into  a  court  a  certain  amount 
in  cash,  does  not  contain  the  evidence  taken 
hefore  the  referee,  it  wiU  be  presumed  that 
the  facts  were  sufficient  to  sustain  his  finding 
and  order,  and  only  matters  of  law  appar- 
ent upon  the  face  of  the  record  may  be  con- 
sidered; In  re  Invin  (C.  C.  A.,  3d  Cir.), 
2»  Am.  B.  R.  487,  174  Fed.  642,  holding  that 
upon  a  petition  to  revise,  only  questions  of 
law  can  be  considered,  and  the  findings  of 
fact  of  the  court  below  cannot  be  disturbed; 
Matter  of  Havs  (C.  C.  A.,  6th  Cir.),  24  Am. 
B.  R.  691,  179  Fed.  222;  In  re  Lee  (C.  C.  A., 
8th  Cir.),  25  Am.  B.  R.  436,  182  Fed.  579; 
Williamson  v.  Richardson  (C.  C.  A.,  9th 
Cir.),  30  Am.  B.  R.  659,  205  Fed.  245;  In 
re  Witherbee  (C.  C.  A.,  1st  Cir.),  30  Am. 
B.  R.  314,  202  Fed.  896;  In  re  Roger,  Brown 


&  Co.  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  336, 

196  Fed.  758;  In  re  Zinner  (C.  C.  A.,  7th 
Cir.),  29  Am.  B.  R.  860,  201  Fed.  197;  In  re 
Blum  (C.  C.  A.,  8th  Cir.),  29  Am.  B.  R. 
332,  202  Fed.  883;  Stuart  v.  Reynolds  (C. 
C.  A.,  6th  Cir.),  29  Am.  B.  R.  412,  204  Fed. 
709;  In  re  Smith  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  628,  203  Fed.  369;  HaU  y.  Rey- 
nolds (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  707, 
224  Fed.  103. 

87.  Hutchinson  v.  JieRoy  (C.  C  A.,  let 
dr.),  8  Am.  B.  R.  20,  113  Fed.  209;  In 
re  Witherbee    (C.  C.   A.,   Ist  Cir.),  30  Am. 

B.  R.  314,  202  Fed.  896;   In  re  Haring  <C. 

C.  A.,  6th  Cir.),  29  Am.  B.  R.  387,  203  Fed. 
229  (aff'g.  27  Am.  B.  R.  285,  193  Fed.  168), 
holding  that  upon  a  petition  for  revision, 
only  questions  of  law  can  be  determined :  tnd 
such  questions  must  arise  out  of  the  facts 
found  by  the  court  below  or  admitted  by  the 
parties. 

38.  Matter  of  Sully  &  Co.  (C.  C.  A.,  2d 
Cir.),  18  Am.  B.  R.  124,  152  Fed.  619;  In 
re  Lee  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R. 
436,  182  Fed:  679;  In  re  FranL  (C.  C.  A., 
8th  Cir. ) ,  26  Am.  B.  R.  486,  182  Fed.  794 ; 
In  re  Judkins  Co.  (C.  C.  A.,  Ist  Cir.),  30 
Am.  B.  R.  529,  205  Fed.  892;  In  re  Knoaher 
A  Co.  (C.  C.  A.,  9th  Cir.), .28  Am.  B.  R.  747, 

197  Fed.  136;  In  re  Witherbee  (C.  C.  A.,  Ist 
Cir.),  30  Am.  B.  R.  314,  202  Fed.  896;  In 
re  Haring  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R. 
387,  203  Fed.  229. 

39.  Scott  &  Co.  V.  Wilson  {C:  C.  A..  7th 
Cir.),  8  Am.  B.  R.  349,  115  Fed.  284;  Courier- 
Journal  Printing  Co.  v.  Schaefer-Meyer  Brew- 
ing Co.  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  183, 
101  Fed.  699. 

40.  Davia  v.  Bohle    (C.  C.  A-,  8th  Cir.), 

1  Am.  B.  R.  412,  92  Fed.  325;  In  re  Kenney 
(D.  C,  N.  Y.),  3  Am.  B.  R.  353,  97  Fed. 
564. 

41.  In  re  Abraham    (C.  C.  A.,  6th  Oir.), 

2  Am.  B.  R.  266,  93  Fed.  767;  In  re  Pur- 
vine  (C.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  787. 
96  Fed.  192;  In  re  Francis  Valentino  Co. 
(C.  C.  A.,  9th  Cir.),  2  Am.  B.  R,  622,  94 
Fed.  793,  98  Fed.  414;    Fisher  v.  Cushman 
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of  safe  rules  impossible.'  The  consensus  of  opinion  is  to  the  efiFect  that  the 
{X)wer  of  the  appellate  court  to  review  by  original  petition  the  rulings  of  the 
bankruptcy  court  extends  only  to  orders  made  in  the  bankruptcy  proceedings 
proper  and  does  not  embrace  proceedings  in  suits  by  the  trustee  in  bankruptcy.^ 

(2)  Object  and  chabacteb  of  pboceedings. —  In  determining,  the  quesr 
tion  of  remedy  the  appellate  court  is  to  be  governed  by  the  object  and  char^ 
acter  of  the  proceeding.*^  It  becomes  essential  therefore  to  determine  in 
each  individual  case  whether  the  order  or  decree  sought  to  be  reviewed  is 
in  the  bahkntptcy  proceedings  and  not  independent  thereof^  or  is  a  controversy 
arising  in  such  proceedings  and  entirely  independent  thereof.  This  distinction 
and  its  effect  upon  the  power  to  review  by  petition  has  been  frequently 
recognized,**  and  its  bearing  upon  the  nature  of  the  remedy  for  a  review  of 
sudTorder  or  decree  has  gi^n  rise  to  the  numerous  cases  in  which  it  has  been 
discussed  or  commented  upon.** 

(3)  Obdebs  oe  decrees  in  bankeuptcy  pbooeeding. —  (I)  J^w.  general.---r 
Bearing  in  mind  the  provisions  of  §  24-b  which  in  effect  confers  jurisdiction 
upon  circuit  courts  of  appeal  "  to  superintend  and  revise  in  matter  of  law.  the 
proceedings  "  of  courts  of  bankruptcy,  it  becomes  apparent  that  the  exercise  of 
the  jurisdiction  to  revise  on  petition  will  depend  on  whether  or  not  the  order 
or  decree  was  granted  by  the  bankruptcy  court  in  the  bankruptcy  proceeding. 
Under  such  subsection  the  jurisdiction  may  be  either  interlocutory  or  final ;  but 
the  appellate  court  is  not  required  to  revise  every  interlocutory  order  in  a  bank- 
ruptcy proceeding  r^ardless  of  its  nature  or  scope ;  a  certain  degree  of  definite- 
ness  or  finality  may  be  insisted  upon.*®  There  must  be  a  certain  degree  of 
finality  to  the  orders  sought  to  be  reviewed;  if  every  order  were  reviewable 
as  of  right,  the  proceedings  could  easily  be  so  tied  up  and  prolonged  that  the 
situation  would  become  intolerable.*^  And  if  the  order  or  decree  is  n9t  preju- 
dicial to  the  rights  of  the  petitioners,  it  need  not  be  revised,  although  errone- 
ous.*®   Where  the  merits  of  any  adverse  claim  are  summarily  adjudicated,  the 

(C.  C.  A.,  Ist  Cir;),  4  Am.  B.  R.  646,  103  43.  In  re  FarreU   (C.  C.  A.,  6th  Cir.),  23 

Fed.  860;  In  re  Seebold  (C.  C.  A.,  5tii  Cir.),  Am.  B.  R.  826,  176  Fed.  505;  Coder  v.  Arts 

5  Am.  B.  R.  368,  106  Fed.  910.  (Sup.  Ct.),  213  U.  S.  223,  22  Am.  B.  R.  1, 
42.  In  re  Antigo  Screen  Door  Co.    (C.  C.  53  L.  Ed.  772;  Matter  of  Lane  Lumber  Co. 

A,  7th  Cir.),   10  Am.  B.  R.  359,  123  Fed.  (C.  C.  A.,  9th  Cir.),  33  Am.  B.  R.  497,  217 

249;  First  National  Bank  v.  Chicago  Title  Fed.  546. 

6  TruBt  Co.,  198  U.  S.  280,  14  Am.  B.  R.  44.  Holden  v.  Stratton,  191  U.  S.  116,  10 
102,  49  Ia  Ed.  1051;  Thomas  v.  Wood  (C.  Am.  B.  R.  786,  48  L.  Ed.  116;  Hutchinson  v. 
C.  a'.,  8th  Oir.),  23  Am.  B.  R.  132,  173  Fed.  Otis,  190  U.  S.  552,  10  Am.  B.  R.  135,  47 
586;  Southern  Cotton  Oil  Co.  v.  Elliotte  (C.  L.  Ed.  1179;  First  Nat'l  Bank  of  Chicago  v. 
C.  A.,  6th  Cir.),  33  Am.  B.  R.  375,  218  Fed.  Chicago  Title  &  Trust  Co.,  198  U.  S.  280,  14 
667.  Am.  B.  R.  102,  49  L.  Ed.  1051,  holding  that 

By  controTersies  arising  in  bankruptcy  pro-  a  summary  proceeding  against  one  in  pos- 

ceedings  is  meant  those  independent  or  plen-  session  of  assets  alleged  to  be  a  part  of  a 

ary  suits  which  concern  the  bankrupt's  es-  bankrupt   estate   is    a   proceeding   in   bank- 

tate  and  arise  by  intervention  or  otherwise  ruptcy  and  the  jurisdiction   of  the  Circuit 

between  the  trustee  representing  the  bank-  Court  of  Appeals  is  confined  to  revision  of 

nipt's  estate  and  claimants  asserting  some  the  decree. 

right  or   interest  adverse  to  the  bankrupt  46.  See  cases  cited  under  §  24,  "  c.  Coniro- 

or   his   general    creditors.      In    re    Muellei*  veraiea  arising  in  bankruptcy  proceedtnga,*' 

(C.  C.  A.,  6th  ar.),  14  Am.  B.  R.  256.  135  ante. 

Fed.  711;  In  re  FarreU  (C.  C.  A.,  6th  Cir.),  46.  Matter  of  Chatiner  (C.  C.  A.,  3d  Oir.), 

23  Am.  B.  R.  826,  176  Fed.  606;  Morehouse  33  Am.  B.  R.  288,  218  Fed.  813. 
▼.  Pacific  Hardware,  etc.,  Oo.   (C.  C.  A.,  9th  47.  Matter  of  Pechin    (C.  C.  A.,  3d  Cir.), 

Cir.),  24  Am.  B.  R.  178,  177  Fed.  337;  Mat-  35  Am.  B.  R.  738,  227  Fed.  853. 
ter  of  Loving,  224  U.  S.  183,  27  Am.  B.  R.    ,      48.  Lazarus,  Michel  &  Lazarus  v.  Harding 

852,  56  L.  Ed.  725;  In  re  Hamilton  Auto-  (C.  C.  A.,  5th  Cir.),  35  Am.  B.  R.  271,  223 

mobile  Co.  (C.  C.  A.,  7th  Oir.),  29  Am.  B.  R.jf  Fed.  50;  In  re  Boston  Dry  Goods  Co.  (C. 
163,  198  Fed.  866. 


584 


Appeals  and  Writs  of  Eobob. 


[§  25. 


order  may  be  reviewed  on  petition.*®  A  petition  to  review  will  not  usually  be 
allowed  where  the  granting  of  the  order  was  discretionary^^  or  where  the  rights 
of*  the  petitioning  party  were  not  affected  by  the  order  complained  of.^^  An 
action  upon  a  trustee's  bond  is  not  a  proceeding  in  bankruptcy,  but  an  ordinary 
action  at  law,  and  the  action  of  the  District  Court  in  sustaining  a  demurrer  to 
plaintiff's  petition  is  not  reviewable  by  petition  to  revise.^ 

(II)  Claims  as  to  ftmds  in  possession  of  court — Orders  determining  the 
rights  of  claimants  to  a  fund  in  the  possession  of  a  bankruptcy  court  are  being 
administerM*by  it  in  the  course  of  bankruptcy  proceedings  and  are  reviewable 
by  petition.*^  If  the  proceedings  pertain  to  flie  ownership  of  property  in  the 
possession  of  the  trustee,  claimed  by  a  person  not  a  party  to  the  bankruptcy, 
and  is  summarily  disposed  of  by  the  court  or  refereOj  it  is  reviewable  on  peti- 
tion to  revise.^  The  decision  of  a  district  court  exercising  ancillary  jurisdic- 
tion in  bankruptcy  that  it  has  no  jurisdiction  to  determine  whether  the  proceeds 
of  goods  it  seizes  and  sells  as  the  property  of  the  bankrupt  are  the  property  of 
the  bankrupt  estate  or  the  property  of  adverse  claimants,  is  reviewable  on 
petition.^ 

(III)  Liens  on  bankrupt's  property, —  Where  a  lien  is  asserted  on  property 
included  in  the  bankrupt's  estate,  the  order  determining  the  right  to  such  lien 
is  subject  to  revision  on  petition  ;**  and  so  also  as  to  a  decision  as  to  the  validity 
of  a  trust  deed  executed  by  the  bankrupt  within  the  four  months'  period,*" 


C.  A.,  l8t  Cir.),  11  Am.  B.  R.  97,  26  Fed. 
226. 

49.  Shea  v.  Lewis  (C.  C.  A.,  8th  Oir.),  30 
Am.  B.  R.  436,  206  Fed.  877. 

50.  Mulford  v.  Fourth  St.  Nat'l  Bank  (C. 
C.  A.,  3d  Cir.),  19  Am.  B.  R.  742,  157  Fed. 
897;  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  3  Am. 
B.  R.  758,  99  Fed.  913;  Ex  parte  Perkins, 
Fed.  Oaa.  10,982.  This  is  not  so  when  the 
exercise  of  the  discretion  involves  a  sub- 
stantial legal  right.  In  re  Carley  (C.  C.  A., 
3d  Cir.),  8  Am.  B-  R.  720,  117  Fed.  130; 
Clark  Hardware  Co.  v.  Sauve  (C.  C.  A.,  8th 
Cir.),  33  Am.  B.  R.  674,  220  Fed.  102; 
Matter  of  Chotiner  (C.  C.  A.,  3d  Cir),  33 
Am.  B.  R.  288,  218  Fed.  813. 

51.  In  re  Madden  (C.  C.  A.,  2d  Cir.),  6 
Am.  B.  R.  614,  110  Fed.  348;  Fisher  v. 
Cushman  (C.  C.  A.,  Ist  Cir.),  4  Am.  B.  R. 
646,  103  Fed.  860:  In  re  Rosser  (C.  C.  A., 
8th  Cir.),  4  Am.  B.  R.  153,  101  Fed.  662. 

52.  United  States  v.  Ruggles  ( C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  91,  221  Fed.  256. 

58.  In  re  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  350,  123  Fed. 
249,  and  cases  cited;  Samel  v.  Dodd  (C.  C. 
A.,  5th  Cir.),  18  Am.  B.  R.  163,  142  Fed. 
68.  But  see  Coder  v.  Arts,  213  U.  S.  223,  22 
Am.  B.  R.  1,  53  L.  Ed.  772,  holding  that 
where  a  creditor  asserts  a  lien  upon  prop- 
erty in  the  possession  of  a  trustee  and  asks 
that  such  lien  be  declared  valid,  the  deci- 
sion of  the  court  is  appealable;  Rode  &. 
Horn  V.  Phipps  (C.  C.  A.,  6th  dr.),  27  Am.' 
B.  R.  827,  195  Fed.  414.  See  cases  digested 
in  Am.  Bankr.  Dig.  §  1250. 

Question  of  jurisdiction. —  The  question 
whether  the  District  Court  erroneously  ex- 


ercised jurisdiction  to  determine  the  merita 
of  an  adverse  claim  to  property  is  a  question 
of  a  bankruptcy  proceeding,  and  is  review- 
able by  a  petition  to  revise.  Gibbons  v.  Gold- 
smith (C.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  40, 
222  Fed.  826. 

Claims  to  property  in  possession  of  re- 
ceiver.— ^An  order  determining  the  right  of 
various  claimants  to  property  in  the  nands 
of  a  receiver  is  reviewable  by  a  petition  to 
revise.  Matter  of  Pierson  and  Fell  (C.  C. 
A.,  2d  Cir.),  37  Am.  B.  R.  10,  233  Fed.  619. 

54.  Matter  of  Petronio  (C.  C.  A.,  7th  Cir.), 
34  Am.  B.  R.  470,  220  Fed.  269 ;  In  re  Gold- 
stein and  Moseson  (C.  C.  A.,  7th  Cir.),  32 
Am.  B.  R.  802,  216  Fed.  887. 

55.  Fidelitv  Trust  Co.  v.  Gaskell  (C.  C. 
A.,  8th  Cir.),  28  Am.  B.  R.  4,  195  Fed.  865. 

56.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772,  in  which  the  court 
recognized  the  propriety  of  a  resort  to  a  peti- 
tion to  superintend  and  revise  when  claim.- 
ant  complains  of  the  court's  determination  as 
to  the  validity  of  a  lien  asserted  upon  prop- 
erty in  the  hands  of  the  bankrupt's  trustee; 
Radford  Grocery  Co.  v.  Powell  (C.  C.  A.,  6th 
Cir.),  35  Am.  B.  R.  790,  227  Fed.  853;  Huttig 
Sash  &  Door  Co.  v.  Stitt  (C.  C.  A.,  5th  Cir.), 
33  Am.  B.  R.  251,  218  Fed.  1. 

57.  Moore  v.  Green  (C.  C.  A.,  4th  Cir.), 
16  Am.  B.  R.  648,  145  Fed.  480;  In  re  Mc- 
Mahon  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
630,  147  Fed.  684. 

Decision  as   to   validity  of  trust   deed. — 
jln  the  case  of  Morgan  v.  First  Nat.  Bank 
(C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  639,  145 
Fed.   466,  it  was  sought  to  review  a  deci- 
sion of  the  bankruptcy  court  as  to  the  valid- 
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and  a  decision  involving  a  widow's  right  of  dower  in  the  estate  of  the  bankrupt^ 
A  decision  involving  the  validity  of  the  claim  of  a  creditor  to  a  lien  upon  the 
property  of  the  bankrupt,  or  its  proceeds,^^  under  administration  in  possession 
of  the  court,  is  reviewable  in  matter  of  law  upon  a  petition  to  revise.^  Where 
the  question  is  as  to  the  validity  of  a  chattel  mortgage  under  which  the  mort- 
gagee claims  priority,  there  being  no  contest  as  to  the  facts,  it  is  one  of  law 
and  is  properly  reviewable  on  petition  to  revise.®* 

(IV)  Administrative  orders, — An  order  refusing  to  vacate  an  adjudication 
in  bankruptcy  is  reviewable  only  on  petition,  as  an  administrative  order.*^ 
And  so  also  is  any  interlocutory  order  pertaining  to  the  rights  of  parties  in 
the  proceedings,  relating  to  the  several  pleadings  or  granting  or  denying  appli- 
cations made  in  the  due  course  of  the  proceedings;^  and  likewise  an  order 
granting  or  refusing  to  grant  leave  to  a  party  to  intervene  for  the  purpose  of 
contesting  the  grounds  upon  which  an  adjudication  in  an  involuntaiy  bank- 
ruptcy proceeding  is  sought.®*  An  order  directing  the  bankrupt  to  turn  over  to 
his  trustee  certain  property  and  committing  him  to  prison  until  he  does  so, 
is  an  order  made  in  a  proceeding  in  bankruptcy  and  is  only  reviewable  by 
petition.®^  -  » 

(V)  Sale  and  distribution  of  property, —  Orders  or  proceedings  for  the  sale 
and  disposition  of  the  bankrupt's  effects  are  regular  steps  or  proceedings  in 


ity  of  a  trust  deed,  executed  by  the  bank- 
rupt upon  its  property  within  the  four 
months'  period.  Tke  court  said:  "The 
deed  is  not  disputed,  and  the  point  sought 
to  be  reviewed  is  one  of  law,  arising  upon 
a  determination  of  the  validity  of  a  trust 
deed  executed  by  the  bankrupt  company, 
within  four  months  of  the  institution  of 
bankruptcy  proceedings,  and  hence  belongs 
clearly  to  the  class  of  cases  made  subject 
to  review  by  this  court,  under  its  general 
power  to  '  superintend  and  revise  in  mat- 
ter of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy.' "  See  also 
Ritchie  Ck)unty  Bank  v.  McFarland  (C.  C. 
A.,  4th  Cir.),  24  Am.  B.  R.  893,  183  Fed. 
715,  affg.  23  Am.  B.  R.  530,   174  Fed.  859. 

M.  In  re  McKenzie  (C.  C.  A.,  8th  Cir.), 
15  Am.  B.  R.  679,  142  Fed.  383. 

59.  Dispute  as  to  right  to  participate  in 
proceeds  of  security. —  The  phrase  "contro- 
versy arising  in  bankruptcy  proceedings " 
should  be  limited  to  cases  where  third  par- 
ties claim  not  in  and  under  the  administra- 
tion of  a  bankrupt's  estate,  but,  on  the  con- 
trary, assert  some  right  hostile  to  the  title 
of  the  trustee  or  going  to  the  right  of  the 
court  to  administer 'the  particular  estate  in 
the  bankruptcy  case.  Hence,  where  there 
is  a  dispute  Ixetween  the  holders  of  claims 
already  proven  in  the  bankruptcy  proceeding 
proper,  as  to  their  respective  rights  to  par- 
ticipate in  the  process  of  an  admittedly 
valid  security >  which  are  in  the  possession 
of  the  bankruptcy  court  for  administration, 
80  that  the  apportionment  thereof  is  strictly 
and  properly  a  part  of  the  bankruptcy  pro- 
ceedings, the  case  comes  within  the  category 


of  ''  proceedings  in  bankruptcy "  and  is  not 
a  ''controversy  arising  in  bankruptcy  pro- 
ceedings," and  is  reviewable  by  petition  to 
revise.  Snow  v.  Dalton  (C.  G.  A.,  4th  Cir.), 
29  Am.  B.  R.  240,  203  Fed.  843. 
SO.  In  re  Lee  (C.  C.  A.,  8th  Cir.),  26  Am. 

B.  R.  436,  182  Fed.  579. 

61.  In  re  Flatland  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  476,  196  Fed.  310. 

68.  Brady  v.  Bernard  &  Kittenger  (C.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed.  576; 
B-R.  Electric  Co.  v.  Aetna  Life  Ins.  Co.   (C. 

C.  A.,  8th  Cir.),  30  Am.  B.  R.  424,  206  Fed. 
885;  Matter  of  Vanoscope  Co.  (C.  C.  A.,  2d 
Cir. ) ,  36  Am.  B.  R.  778,  233  Fed.  53 ;  Hart- 
Parr  Co.  V.  Barkley  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  R.  640,  231  Fed.  913. 

63.  Clark  v.  Pidcock  (C.  C.  A.," 3d  Cir.), 
12  An.  B.  R.  309,  129  Fed.  745,  holding 
that  an  order  refusing  an  injunction  re- 
straining the  further  disposition  of  the 
bankrupt's  assets  is  reviewable;  In  re 
Groetzinger  A  Sons  (C.  C.  A.,  3d  Cir.),  11 
Am.  B.  R.  467,  127  Fed.  124;  In  re  Ives 
(C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  692,  113 
Fed.  911,  holding  that  an  order  sustaining 
a  demurrer  to  a  petition  filed  for  the  pur- 
pose of  vacating  an  adjudication  is  review- 
able on  petition. 

64.  Ogden  A  Jamison  v.  Gilt  Edge  Mines 
Co.  (C.  C.  A.,  8th  Cir.)  34  Am.  B.  R.  893, 
225  Fed.  723. 

66.  Kirsner  v.  Taliafero  (C.  C.  A.,  4th 
Cir.),  29  Am.  B.  R.  832,  202  Fed.  51;  Mat- 
ter of  Shidlovskv  (C.  C.  A.,  2d  Cir.),  .34 
Am.  B.  R.  861,  224  Fed.  450;  Freed  v.  Cen- 
tral Trust  Co.  (C.  C.  A.,  7th  Cir.),  33  Am. 
B.  R.  64,  215  Fed.  873. 
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bankraptcy  and  are  reviewable  only  on  petition.^  Such  are  orders  summarily 
disposing  of  assets  bi  the  bankrupt.*'  But  an  order  by  a  district  judge  revers- 
ing an  order  of  a  referee  that  confirmed  a  sale  of  the  bankrupt's  property,  thus 
leaving  the  property  still  in  the  hands  of  the  trustee,  is  not  reviewable.^  An 
order  denying  tiie  right  of  partnership  creditors  to  participate  in  the  assets  of 
an  individual  partner  until  his  individual  creditors  had  been  first  paid  is 
reviewable  upon  a  petition.^ 

(VI)  Exemption  claims. — ^An  order  confirming  an  order  of  a  referee  grant- 
ing or  denying  a  claim  to  certain  exemptions  asserted  by  the  bankrupt  may  be 
reviewed  upon  a  petition  to  revise,^^  and  such  an  order  not  being  "  a  final  deci- 
sion, allowing  or  rejecting  a  claim,"  within  the  intent  and  meaning  of  subsec- 
tion a>  is  not  reviewable  on  appeal.'^  If  a  determination  by  the  court  in  respect 
to  the  bankrupt's  claim  of  an  exemption  under  a  State  statute  is  made  in  the 
course  of  the  bankruptcy  proceedings  it  is  reviewable  on  petition."'* 

(VII)  Claims  of  creditors  generally, —  Ordinarily  an  order  allowing  a  claim 
is  not  reviewable  on  petition.  But  where  the  petition  in  bankruptcy  was 
because  of  the  claim,  and  the  proceedings  are  actually  dependent  upon  the 
validity  of  such  claim,  the  court  may,  in  reviewing  an  order  confirming  the 
sale  of  a  homestead,  review  the  order  allowing  the  claim.^*  An  order  setting 
aside  the  allowance  of  a  secured  claim,  and  requiring  the  creditor  to  surrender 
to  the  trustee  a  preferential  payment  is  reviewable  on  petition.^*  . 

(VIII)  Allowance  of  fees  and  expenses. — ^An  order  confirming  a  referee's 
disallowance  of  a  creditor's  claim  for  attorney's  fees  and  expenses  incurred  in 
contesting  claims  and  in  proceedings  to  recover  assets  is  reviewable  on  peti- 
tion.''^ An  order  making  an  allowance  for  counsel  fees  and  other  expenses 
incurred  by  the  trustee  in  the  realization  of  the  assets  of  the  estate,  is  within 
the  supervisory  jurisdiction  of  the  circuit  court  of  appeals.''* 

66.  Schuler  v.  Hassinger  (0.  C.  A.,  5tli  of  a  bankrupt  firm  passed  to  the  trustee 
Cir.),  24  Am.  B.  R.  1S4,  177  Fed.  119.  An  and  directing  that  they  be  turned  over  as 
order  of  the  District  Court  affirming  an  or-  assets  of  the  estate,  is  a  mere  step  in  the 
der  of  a  referee  in  bankruptcy,  holding  that  bankruptcy  proceeding  and  reviewable  only 
a  bidder  at  an  auction  sale  of  the  assets  ob-  on  petition  to  revise. 

tained  no  legal  rights  thereby,  constitutes  an  70.  In  re  Youngstrom  (C.  0.  A.,  8th  Clr.), 

ordinary  st^  in  the  bankruptcy  proceeding,  18  Am.  B.  R.  572,  163  Fed.  98;  Steiner  ▼. 

and  no  appeal  lies  therefrom.     Unteriner  v.  Marshall  (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R. 

Camors   (C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  486,  140  Fed.  710. 

122,  228  Fed.  890.  71.  Holden  v.  Stratton,  \9\  U.  S.  115,   10 

67.  In  re  FarreU   (C.  C.  A.,  6th  Cir.),  23  Am.  B.  R.  786,  48  L.  Ed.  116. 

Am.  B.  R.  826,  176  Fed.  605.  72.  Ingram  v.  Wilson  (C.  C.  A.,  &th  Cir.), 

Order  disposing  of  assets  of  bankrupt. —      11  Am.  B.  R.  192,  125  Fed.  913;  Duncan  v. 
In  the  case  of  Schweer  v.  Brown,  196  U.  S.       Ferguson-McKinney  Co.  (C.  C.  A.,  5th  Cir.), 
171,  12  Am.  B.  R.  673,  49  L.  Ed.  144,  it  was       18  Am.  B.  R.  156,  160  Fed.  269. 
held  that  the  district  court  has  jurisdiction  78.  Matter  of  Pindel  (C.  C.  A.,  9th  Cir.), 

to  determine  whether  an   adverse  claim  to       34  Am.  B.  R.  600,  221  Fed.  342. 
money  alleged  to  be  part  of  the  assets  of  a  74.  In  re  First  National  Bank  of  Louisville 

bankrupt's  estate  was  asserted  at  the  time       (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766,  156 
the  petition  in  bankruptcy  was  filed;  and  if       Fed.  100;  Mulford  v.  Fourth  Street  National 
the  court  errs  in  retaining  jurisdiction  on  the       Bank  ( C.  C.  A.,  3d  Cir. ) ,  19  Am.  B.  R.  742, 
merits,  the  remedy  is  by  petition  to  the  Cir-       157  Fed.  897. 
cuit  Court  of  Appeals,  under  f|  24-b.  »      76.  (Miio  Valley  Bank  Co.  v.  Switzer    (C. 

68.  Matter  of  Chatiner  (C.  C.  A.,  3d  Cir.),  C.  A.,  6th  Cir.),  18  Am.  B.  R.  689,  153  Fed. 
33  Am.  B.  R.  288,  218  Fed.  813.  :  362.     See  also  Davidson  A  Co.  v.  Friedman 

69.  Euclid  Nat'l  Bank  v.  Union  Trust  Co.  ;  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  489,  140 
(C.  C.  A.,  4th  Cir.),  17  Am.  B.  R.  834,  149  :^  Fed.  863,  holding  that  ui  order  allowing  the 
Fed.  976;  In  re  Mertens  (C.  C.  A.,  2d  Cir.),  *  expenses  incurred  by  a  trustee  for  counsel 
15  Am.  B.  R.  701,  142  Fed.  445,  holding  £  fees  in  realization  of  assets  is  reviewable  by 
that  an  order  adjudging  that  certain  poll-   ■  petition. 

cies  of  insurance  upon  the  life  of  a  member  ' 
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(IX)  Proceedings  for  discharge. —  It  has  been  held  that  an  order  denying 
a  motion  to  dismiss  a  bankrupt's  application,  for  a  discharge,  where  the  facts 
were  undisputed,  was  reviewable  on^  petition."  An  order  refusing  to  allow 
specifications  of  objections  to  the  discharge  of  the  bankrupt  to  be  filed  or 
amended  may  be  revised,^®  but  where  an  amendment  is  permitted,  the  order  is 
not  of  suflScient  finality  to  admit  of  revision.™ 

g.  Practice. — (1)  In  oenebal. —  The  General  Orders  and  Forms  are  silent  ^ 
as  to  the  practice  on  petitions  to  review  in  matter  of  law.*^  The  petition  should 
be  presented  by  a  party  having  a  substantial  interest  in  the  controversy,®^  and 
usually  entitled  in,  addressed  to  and  filed  with  the  clerk  of,  the  proper  circuit 
court  of  appeals.  If  more  convenient,  it  may  also  be  addressed  to  and  filed  with 
the  clerk  of  the  court  appealed  from.® 

(2)  What  to  becitb;  becobd. —  It  should  recite  the  proceedings  below, 
state  specifically  the  question  of  law  involved  and  the  ruling  of  the  district 
court  thereon,  and  be  accompanied  by  a  certified  copy  of  so  much  of  the 
record  as  will  show  the  issue  of  law  and  how  it  arose.^  If  it  does  not,  the 
court  may  dismiss,  with  leave  to  supplement,  or  may  suspend  consideration 
until  the  record  is  completed.®*    If  the  record  does  not  contain  the  evidence 


Where  objectionB  to  a  trustee's  account, 
seeking  to  charge  him  with  assets  coining  into 
his  possession,  but  not  accounted  for,  raise 
questions  which  the  bankrupt  may  summarily 
determine,  its  decision  thereon  is  reviewable 
only  upon  a  petition  for  review.  In  re 
Moore  k  Bridgman  (€.  C.  A.,  5th  dr.),  21 
Am.  B.  R.  651,  166  Fed.  689. 

78.  Davidson  &  Co.  v.  Friedman  (C.  G.  A., 
6th  (Tir.),  16  Am.  B.  R.  489,  140  Fed.  853y 
in  which  it  was  held  that  an  order  allowing 
the  expenses  incurred  by  a  trustee  for  counsel 
fees  in  the  realization  of  assets  is  reviewable 
only  by  petition  for  review;  Ohio  Valley 
Bank  Oo.  v.  Switzer  (C.  C.  A.,  6th  Cir.), 
18  Am.  B.  R.  689,  153  Fed.  362. 

77.  Lindeke  v.  Converse  (C.  C.  A.,  8th 
.Cir.),  28  Am.  B.  R.  696,  198  Fed.  618. 

78.  In  re  Carley  (C.  C.  A.,  3d  Cir.),  8  Am. 
B.  R.  720,  117  Fed.  130;  Goodman  v.  Curtis 
(C.  C.  A.,  5th  Cir.),  23  Am.  B.  R.  604,  174 
Fed.  644;  Matter  of  Pechin  (C.  C.  A.,  3d 
Cir.),  35  Am.  "B.  R.  738,  227  Fed.  853. 

79.  Matter  of  Chotiner  (C.  C.  A.,  3d  Cir.), 
33  Am.  B.  R.  288,  218  Fed.  813;  Matter  of 
Pechin  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  R.  738, 
227  Fed.  853. 

80.  See,  however,  rules  in  the  First  Circuit, 
94  Fed.,  pp.  3,  4;  and  in  the  Fourth  Circuit, 
97  Fed.,  pp.  3,  4.  See  also  Forms  within 
these  rules  in  "  Supplementary  Forms,"  post, 
and  Hagar  and  Alexander's  Bankruptcy 
Forms  (2d  Ed.),  Forms  Noe.  377-379.  If 
the  petition  is  filed  in  the  first  instance  in  the 
district  court,  it  is  heard  by  the  judge  ew 
parte,  and  is  followed  by  an  order  allowing 
or  declining  allowance.  If  allowed,  the  clerk , 
prepares,  at  the  expense  of  the  petitioner,  a 
transcript  of  the  record  and  certifies  the 
wme  to  the  proper  Circuit  Court  of  Appeals. 
Thereafter  the  practice  in  that  court  is  the 
same  as  that  outlined  in  the  text  and  the 
rules  in  the  First  and  Fourth  Circuits  above 
referred  to. 


81.  In  re  Jenrison  Mercantile  Co.  (C.  C.  A., 
5th  Cir.),  7  Am.  B.  R.  588,  112  Fed.  966; 
In  re  Baker  (C.  C.  A.,  1st  Cir.),  4  Am.  B.  R. 
779,  104  Fed.  287,  holding  that  where  the 
petitioner  has  no  longer  any  such  interest 
the  petition  must  be  dismissed. 

M.  Section  24-b  provides  that  "  such  power 
shall  be  exercised  on  due  notice  and  petition 
by  any  party  aggrieved."  It  contemplates 
that  a  petition  shall  be  filed  as  in  other  cases. 

83.  In  re  Richards  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  145,  96  Fed.  935;  In  re  Baker 
(C.  C.  A.,  1st  Cir.),  4  Am.  B.  R.  778,  104 
Fed.  287;  In  re  Reed,  Fed.  Cas.  11,638;  In 
re  Casey,  Fed.  Cas.  2,495;  Steiner  v.  Mar- 
shall (C.  C.  A.,  4th  Cir.),  15  Am.  B.  R.  486, 
140  Fed.  710,  72  C.  C.  A.  103;  In  re  CCon- 
nell  (C.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  237, 
137  Fed.  838;  In  re  Pettingill  A  Co.  (C.  C. 
A.,  Ist  Cir.),  14  Am.  B.  R.  757,  137  Fed. 
840,  holding  that  the  opinion  of  the  district 
judge  does  not  take  the  place  of  a  finding 
of  facts.  The  certified  copy  can  usufUly  be 
filed  within  thirty  days. 

Specific  questions  of  law  to  be  stated. — 
In  the  case  of  In  re  Taft  (C.  C.  A.,  6th  Cir.), 
13  Am.  B.  R.  417,  133  Fed.  511,  it  was  held 
that  a  petition  for  review  should  present  the 
specific  deci8i9ns  of  law  made  by  the  lower 
court,  by  which  the  petitioner  deems  him- 
self aggrieved,  and  set  forth  the  facts  upon 
which  such  order  was  made.  While  neither 
the  bankruptcy  act  nor  the  general  orders 
prescribe  the  practice  to  be  adopted  in  pro- 
ceedings on  revisory  petitions,  the  matters 
of  law  of  which  revision  is  sought  should  in 
som^  manner  be  clearlv  presented.  Ross  v. 
Stroh  (C.  *C.  A.;  3d  Cir.),  ^l  Am.  B.  R. 
644,  165  Fed.  628. 

84.  In  the  case  of  Steiner  v.  Marshall  (C. 
C.  A.,  4th  Cir.),  15  Am.  B.  R.  486,  140  Fed. 
710,  a  petition  to  review  was  dismissed  be- 
cause of  a  failure  to  set  out  the  finding  of 
facts  on  which  the  matters  of  law  sought 
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taken  before  the  referee,  it  will  be  presumed  that  the  facts  were  sufficient 
to  sustain  his  findings,  and  only  matters  of  law,  apparent  upon  the  face  of 
the  record,  will  be  considered.^  The  petition  should  be  accompanied  by  a 
certified  copy  of  so  much  of  the  record  as  will  exhibit  the  manner  in  which 
the  question  arose  and  its  determination.®*  It  has  been  held  that  if  the 
record  shows  that  issues  of  fact  and  law  were  raised,  but  fails  to  state  the 
H  testimony  or  settlement  of  facts  upon  which  the  order  was  predicated,  the 
petition  presents  no  question  of  law  for  review.*'  If  the  questions  to  be 
reviewed  are  not  plainly  and  concisely  set  forth  the  court  may,  in  its  discre- 
tion, dismiss  the  petition.®®  The  opinion  of  the  district  judge  on  review  of 
an  order  of  the  referee,  not  specially  made  a  matter  of  record,  does  not  take 
the  place  of  a  finding  of  facts,  although  it  may  be  referred  to  for  the  purpose 
of  ascertaining  the  principle  of  law  governing  the  court  in  making  its  deci- 
sion, or  for  the  general  purpose  of  determining  whether  the  case  was  decided 
on  the  facts  or  the  law.®^ 

(3)  Time  of  filing  petition. —  The  statute  or  the  general  orders  do  not 
limit  the  time  within  which  a  petition  for  review  should  be  filed.®*^     So 


to  be  reviewed  arose.  Devries  y.  Shanahan 
(C.  C.  A.,  4th  Cir.),  10  Am.  B.  R.  618,  122 
Fed.  629;  In  re  Pettingill  &  Co.  (C.  C.  A., 
Ifit  Cir.),  14  Am.  B.  R.  757,  137  Fed.  840, 
in  which  case  the  petition  was  dismissed 
because  the  facts  were  not  set  forth. 

85.  In  re  Baum  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  295,  169  Fed.  410;  First  State 
Bank  of  Corinth  v.  Haswell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209. 

Only  those  questions  of  law  that  are  fairly 
presented  by  the  petition  and  record  will  be 
considered.  Ross  v.  Stroh  (C.  C.  A.,  3d  Cir.) , 
21  Am.  B.  R.  644,  166  Fted.  628. 

Findings  of  fact  by  special  master. —  Upon 
petition  to  review  in  matter  of  law,  under 
section  24-b  of  the  Bankruptcy  Act,  an  order 
of  the  bankruptcy  court  confirming  the  report" 
of  a  referee  sitting  as  special  master  in  a 
proceeding  to  establish  the  ownership  of  a 
specific  fund,  the  master's  findings  of  fact 
so  approved  by  the  district  judge  are  not 
brought  up  for  review.  Matter  of  Caponigri 
(C.  C.  A.,  2d  Cir.),  26  Am.  B.  R.  609,  183 
Fed.  307. 

86.  In  re  Richarda  (C.  C.  A.,  7th  Cir.),  3 
Am.  B.  R.  146,  96  Fed.  936. 

Record. — A  petition  for  review  must  pre- 
sent enough  of  the  record  in  the  district  court 
to  enable  the  Circuit  Court  of  Appeals  to 
perceive  the  issue  of  law  which  is  sought 
to  be  raised.  In  re  Baker  (C.  C.  A.,  1st 
Cir.),  4  Am.  B.  R.  778,  104  Fed.  287.  The 
record  should  present  clearly  and  unequivo- 
cally the  issues  of  law  presented,  and  in  order 
that  it  may  appear  that  such  issues  were 
presented  to  the  court  below,  findings  of  fact 
which  involve  distinct  propositions  of  law  or 
something  else  as  a  substitute  therefor  are 
necessarv.  In  re  0*Connell  (C.  C.  A.,  1st 
Cir.),  14  Am.  B.  R.  237,  137  Fed.  838.  But 
see  In  re  Witherbee  (C.  C.  A.,  1st  Cir.),  30 
Am,  B.  R.  314,  202  Fed.  806,  where  the  peti- 
tion to  revise  did  not  allege  that  the  error 


complained  of  was  in  "matter  of  law,"  or 
assign  any  specific  errors  of  law,  but  the 
court  held  that  where  it  alleges  that  no  proof 
was  taken  in  the  District  Court  and  no 
opinion  filed,  and  this  is  admitted  by  the 
trustee's  answer,  the  District  Court  will  be 
regarded  as  having  denied  the  petition  be- 
cause as  matter  of  law  what  is  set  forth  did 
not  entitle  petitioner  to  the  relief  he  soii^t. 
Petition  to  be  accompanied  by  transcript 
or  findings.-— The  Circuit  Court  of  Appeals 
upon  a  petition  for  review,  unaccompanied 
either  by  a  transcript  of  the  record  and  pro- 
ceedings had  below  or  findings  of  fact,  will 
not  consider  and  pass  upon  the  regularity  and 
validity  of  proceedings  under  which  lands 
belonging  to  the  bankrupt  were  sold  free 
from'  liens  and  the  proceeds  arising  there- 
from distributed.  In  re  Throckmorton  (C. 
C.  A.,  6th  Cir.),  28  Am.  B.  R.  487,  196  Fed. 
656. 

87.  Hegner  ▼.  American  Trust  &  ^vings 
Bank  (C,  C.  A.,  7th  Cir.),  26  Am.  B.  R.  571, 
187  Fed.  599. 

88.  In  re  Boston  Dry  Goods  Co.  (C.  C.  A., 
Ist  Cir.),  11  Am.  B.  R.  97,  125  Fed.  226; 
Rush  v.  Lake   (C,  C.  A.,  9th  Cir.),  10  Am. 

B.  R.  455,  122  Fed.  561;  Ross  v.  Stroh    (C. 

C.  A.,  3d  Cir.),  21  Am.  B.  R.  644,  165  Fed. 
628. 

89.  In  re  Pettingill  &  Co.  (C.  C.  A.,  1st 
Cir.),  14  Am.  B.  R.  757,  137  Fed.  840;  Samel 
V.  Dodd  (C.  C.  A.,  5th  Cir.),  16  Am.  B.  R. 
163,  142  Fed  68,  holding  that  the  opinion 
of  the  court  below  may  be  looked  to  for  the 
purpose  of  determining  in  a  general  way  the 
questions  of  law  which  were  passed  on. 

90.  In  re^N.  Y.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  697,  106 
Fed.  839;  In  re  Worcester  County  (C.  C.  A., 
1st  Cir.),  4  Am.  B.  R.  496,  102  Fed.  808; 
In  re  Good  (C.  C.  A.,  8th  Cir.),  3  Am.  B.  R. 
605,  99  Fed.  389. 
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long  as  the  delaj  is  not  unreasonable  the  petition  may  be  entertained.^' 
The  ten-day  limitation  made  by  §  25-ai  on  the  taking  of  an  appeal  does  not 
apply.  But  the  necessity  has  been  asserted  of  limiting  the  time  within  which 
such  petitions  may  be  filed  to  the  end  that  a  speedy  determination  of  the  bank- 
ruptcy may  be  brought  about.^  In  recognition  of  this  principle  it  has  been 
held  that  a  petition  to  review  should  be  filed  within  six  months  after  the 
order  or  decree  appealed  from  was  granted,  in  analogy  to  the  practice  in 
circuit  courts  of  appeals  in  ordinary  actions,^     The  time  within  which  the 


91.  In  re  N.  T.  Economical  Printing  Co. 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  697,  106 
Fed.  83D;  In  re  Foas  (D.  C,  Me.),  17  Am. 
B.  R.  439.  147  Fed.  390.  But  aee  In  re 
Worceater  County  (C.  C.  A.,  lat  Cir.),  4  Am. 
B.R.  496,  102  Fed,  808;  In  re  Good  (C.  C. 
A.,  8th  Cir.),  3  Am.  6.  R.  605,  99  Fed.  889; 
Littlefield  v.  D,,  H.  &  C.  Co.,  Fed.  Cas.  8,400. 
This,  or  a  similar,  limitation  is,  however, 
UHuaUy'  made  by  the  rules  of  the  Circuit 
Court  of  Appeab.  As  to  reasonable  excuse 
for  delay  see  In  re  Groetzinger  (C.  C.  A., 
3d  Cir.),  11  Am.  B,  R.  467,  127  Fed.  124; 
Meyer  Drug  Co.  v.  Pipkin  Drug  Co.  (C.  C. 
A.,  5th  Cir.) ,  14  Am.  B.  R.  477,  136  Fed.  396; 
Crim  V.  Woodford  (C.  C.  A.,  4th  Cir.),  14 
Adl  B.  R.  302,  136  Fed.  34;  In  re  Holmes 
(C.  C.  A.,  8th  Cir.),  15  Am.  B.  R.  689,  142 
Fed.  391. 

9S.  Petition  dismissed  for  failure  to  file 
order  enlarging  the  time  to  file  the  petiti(m 
within  the  time  limited  by  rule  38  of  the 
Cirenit  Court  of  Appeals,  Second  Circuit. 
In  re  Brown  (C,  C.  A.,  2d  Cir.),  23  Am.  B. 
R.  93,  174  Fed.  339. 

98.  Time  within  which  petition  must  be 
filed. —  In  the  case  of  In  re  Holmes  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  689,  693,  142 
Fed.  391,  the  court  said:  "  One  of  the  main 
purposes  of  the  law  was  to  provide  a  speedy 
metiiod  whereby  a  bankrupt  might  be  finally 
diaeharged  from  liability  to  his  creditors  and 
his  property  might  be  equitably  distributed 
among  them.  This  object  would  be  entirely 
defeated  if  the  orders  and  judgments  in  bank- 
ruptcy were  forever  open,  or  were  open  for  an 
oncertain  or  unknown  time  to  revision  and 
reversal  upon  petitiona  under  §  24-b,  because 
in  that  case  they  would  never  become  or  be 
known  to  be  either  final  or  conclusive.  An 
uncertainty  relative  to  the  time  within  which 
such  petitions  may  be  maintained  necessarily 
leaves  the  conclusiveness  of  the  orders  of 
the  bankruptcy  courts  in  doubt  and  thus 
tends  to  defeat  one  of  the  main  purposes 
of  the  law.  There  ought,  therefore,  to  be  a 
well  known  and  certain  limit  to  the  time 
within  which  such  judgments  and  orders  may 
be  challenged  in  matter  of  law  by  petition 
as  wall  as  by  appeal.  A  proceeding  in  bank- 
ruptcy is  a  proceeding  in  equity.  The  acts  of 
Congress  prescribed  no  time  within  which 
bills  of  review  must  be  presented  in  ordinary 
cases  in  chancery  and  yet  the  rule  is  well 
settled  that  such  bills,  to  correct  errors  ap- 
parent upon  the  face  of  the  record,  may  not 
be  successfully  maintained  imlese  they  are 


filed  within  the  times  limited  for  the  review 
by  appeal  of  the  decrees  they  ques- 
tion. .  This  rule  is  just  and  salu- 
tary. It  is  an  established  rule  in  equity. 
A  petition  for  revision,  like  all  proceedings 
in  bankruptcy,  is  a  proceeding  in  equity,  and 
it  ou|^t  to  be  and  is  governed'  by  this  rule. 
A  petition  to  revise  or  8U]^rintend  m  matter 
of  law  under  {  24-b,  an  appealable  order  or 
judgment,  may  not  be  maintained  after  the 
time  for  the  appeal  has  expired."  ^See  also 
In  re  Tomlinson  Co.  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  691,  164  Fed.  834,  holding  that 
a  petition  for  review  of  an  order  must  be 
filed  within  six  montha  after  the  order  waa 
made  and  citing  the  act  of  March  3,  1891, 
ch.  517,  t  11;  In  re  Groetzinger  &  Sons  (C. 
C.  A.,  3d  Cir.),  11  Am.  B.  R.  467,  127  Fed. 
124;  In  re  Worcester  County  (C.  C.  A.,  1st 
Cir.),  4  Am.  B.  R.  496,  102  Fed.  808,  holding 
that  as  there  is  no  statutory  limitation  fixing 
the  time  for  review  of  matters  arising  on  the 
face  of  the  record,  a  petition  for  review  is 
limited  by  analogy  to  the  six  months  allowed 
by  statute  for  taking  appeals  generally  in 
the  Circuit  Court'  of  Appeals.  Kenova  Loan 
k  Trust  Co.  V.  Graham  (C.  C.  A.,  4th  Cir.), 
14  Am.  B.  R.  313,  135  Fed.  717. 

Appeal  from  order  of  distribution. —  Where 
an  action  was»  brought  by  bankrupt's  trustee 
to  set  aside  the  conveyance,  and  a  judgment 
was  recovered,  directing  the  trustee  to  hold 
the  proceeds  of  a  sale  of  the  land  subject  to 
the  order  of  the  bankruptcy  court,  an  order 
of  the  bankruptcy  court,  subsequently  made, 
decreeing  that  such  creditors  were  entitled  to 
share  in  the  fund,  was  an  order  made  in  a 
controversy  arising  in  a  bankruptcy  proceed- 
ing, reviewable  by  an  appeal  taken  within 
the  six  months'  period  prescribed  by  section 
11  of  the  Circuit  Court  of  Appeals  Act,  and 
not  a  judgment  allowing  claims,  from* 
which  an  appeal  under  section  25a  of  the 
Bankruptcy  Act  must  be  taken  within  ten 
davs.  In  re  Martin  (C.  C.  A.,  6th  Cir.),  29 
Am.  B.  R.  935,  201  Fed.  31. 

Petition  filed  within  reasonable  time. —  In 
the  case  of  Blanchard  v.  Ammons  (C.  C.  A., 
9th  Cir.),  25  Am.  B.  R.  590,  592,  183  Fed. 
556,  the  court  said:  "  There  is  no  time  fixed 
in  the  Bankruptcy  Act  within  which  a  peti- 
tion for  revision  shall  be  presented,  but  it  is 
the  acknowledged- rule  that  it  must  be  pre- 
sented within  a  reasonable  time.  An  appeal 
from  the  adjudication  of  bankruptcy  is  re- 
quired to  be  taken  within  10  days,  and  by 
analogy  it  would  seem  that  a  petition  for 
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petition  must  be  filed  is  controlled  by  rule  in  some  circuits ;  as  for  instance  by 
Rule  38  of  the  Rules  of  the  Second  Circuit,  it  is  required  that  the  petition  be 
filed  within  t^n  days  after  the  entry  of  the  order.  Where  such  a  rule  exists 
the  petition  must  be  dismissed  unless  filed  within  the  prescribed  time." 

(4)  Otheb  matters  belating  to  peacticb. —  If  not  regulated  by  the 
rules  of  the  appellate  court,  the  analogies  of  the  statute  and  general  orders 
suggest  that  the  petition  be  signed  and  verified  by  the  party  aggrieved,  and 
not  by  his  attorney.  On  filing,  "due  notice"  to  the  opposite  party  is 
required,^*  and  the  case  is  proceeded  with  in  accordance  with  the  rules  and 
practice  of  the  court  ;^  the  respondent  answering,  and  argument  being  had 
with  or  without  brirfs.  The  decision  of  the  circuit  court  of  appeals  on 
such  a  review  is  not  in  turn  appealable,®^  but  can  be  transferred  to  the 
Supreme  Court  on  certiorari.^  Such  a  petition  for  revision  does  not  remove 
the  case  or  that  portion  of  it  on  review  to  the  highest  court,  and  if,  while 
there  pending,  the  respondent  below  dismisses  it,  he  should  .pay  the  costs  of 
the  review.^  Nor  should  it  be  dismissed  for  lack  of  parties,  where  the 
missing  parties  were  represented  below  by  the  trustee  who  is  a  party  in  the 
appellate  court. ^^  Whether  a  petition  can  be  filed  asking  revision  of  the 
order  of  the  district  court  of  a  territory  is  yet  a  question.  ^^  If  the  district 
court  is  not  within  the  territorial  jurisdiction  of  any  circuit  court  of  appeals, 
it  seems  that   it  cannot,   though  superintendence  may  perhaps  be  had  in 


revision  of  the  adjudication  of  bankruptcy 
ought  to  he  taken  within  a  similar  time,  un- 
less there  are  circumstances  excusing  delay. 
'But  the  courts  have  generally  held  that  a 
petition  for  revision  must  be  presented  within 
six  months.  There  are  no  circumstances 
which  excuse  the  delay  in  this  case. 
All  the  rights  of  the  petitioners  were  deter- 
mined on  December  19,  1905.  If  the  peti- 
tioners were  awar«  that  their  petition  as 
stockholders  had  not  been  specifically  men- 
tioned in  the  order  of  the  cottrt  then  made> 
it  was  their  duty  to  bring  the  matter  to  the 
attention  of  the  court.  They  waited  more 
than  three  years  before  suggesting  that  on 
the  record  one  of  the  petitions  remained  wol- 
determined.  In  the  meantime  the  property  of 
the  bankrupt  was  sold,  and  distributed  &mong 
creditors.  The  petitioners'  position  aa  stodc- 
holders  to  attack  the  adjudication  of  bank- 
ruptcy upon  the  facts  alleged  in  their  peti- 
tion was  no  stronger  than  their  position  as 
creditors  upon  the  facts  alleged  in  their 
creditors*  petition.  The  order  which  they 
seek  here  to  revise  must  be  deemed  to  have 
been  made  at  the  time  when  both  petitions 
were  heard  and  determined,  December  19, 
1905.  The  Bankruptcy  Law  contemplates 
that  the  bankrupt's  estate  shall  be  admin- 
istered with  aU  convenient  dispatch,  so  that 
the  property  may  be  distributed  among  the 
creditors,  and  the  bankrupt  discharged  from 
his  debts,  and  to  that  end  parties  litigant 
shall  be  alert  and  active  to  protect  their 
rights,  and  to  proceed  with  promptness  in 
asserting  the  same." 

M.  Matter  of  Vanoscope  Co.  (C.  C.  A.,  2d 
Cir. ) ,  36  Am.  B.  E.  778,  233  Fed.  53  j  Matter 


of  Tanenhouse  (C.  C.  A.,  2d  Cir.),  33  Am. 
B.  R.  64S,  211  Fed.  971;  In  re  Brown  (C.  C. 
A.,  2d  Cir.),  2»  Am.  B.  R.  93,  174  Fed.  339; 
Matter  of  Linck  Construction  Co.  (C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  860,  holding  that 
the  time  may  not  be  extended  by  a  motion  to 
resettle  the  case. 

95.  S  24-b.  This  is  usually  by  a  notice  or 
order  to  show  cause  issued  by  the  clerk  and 
served  by  mail  or  otherwise,  with  a  copy  of 
'the  petition. 

96.  In  re  Baker  (C.  C.  A.,  Ist  Cir.),  4  Am, 
B.  R.  778,  104  Fed.  287. 

Rule  89  of  the  Rules  of  the  Circnit  Court 
of  Appeals,  Eighth  Circuit,  relating  to  prac- 
tice upon  petition  for  review  in  matters  of 
law,  under  section  24-b  of  the  bankruptcy  act, 
provides  that  the  response  to  the  petition 
shall  be  filed  at  least  fifteen  days  before  the 
day  set  for  the  hearing.  Held,  that  under 
such  nde  a  failure  of  the  respondent  to  deny 
or  otherwise  controvert  the  facts  alleged  in 
the  petition  will  be  deemed  to  be  an  admis- 
sion that  they  are  true.  In  re  Frank  (C.  C. 
A.,  8th  Cir.),  26  Am.  B.  R.  486,  182  Fed.  794, 

97.  Hall  V.  Allen,  12  Wall.  452;  Conro  v. 
Crane,  94  U.  S.  441,  24  L.  Ed.  146.  Nor  is  it 
reviewable  on  a  motion  to  amend  the  order 
appealed  from.  In  re  Henschel  (D.  C-,  N". 
Y.),  8  Am.  B.  R.  201,  114  Fed.  968. 

98.  6ee  in  this  section,  post,  p.  606. 

99.  In  re  Orman  (C.  C.  A.,  6th  Cir.),  5 
Am.  B,  R.  698,  107  Fed.  101. 

100.  In  re  Utt  (D.  C,  N.  Y.),  6  Am.  B.  R. 
383,  105  Fed.  754. 

101.  In  re  Stumpflf  (Sup.  Ct.,  Okla.),  9 
Okla.  639,  4  Am.  B.  R.  267,  60  Pac.  96. 
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another  way.^^  A  judgment  entered  upon  an  appeal  from  a  judgment  of  a 
bankruptcy  court,  which  was  only  reviewable  upon  a  petition  to  review,  is 
not  void,  but  only  erroneous,  and  may  not  be  expunged  upon  a  motion  made 
at  a  subsequent  term  of  the  court  *^ 


m.  APPEALS  AS  IN  EQUITY  CASES. 

a.  In  general. —  Subsection  a  of  this  section  specifies  the  appeals  that  may 
be  taken,  as  in  equity  cases,  in  bankruptcy  proceedings  from  the  courts  of 
bankruptcy  to  the  circuit  court  of  appeals.  It  will  be  noticed  here  that  thfe 
appeals  referred  to  are  those  **in  bankruptcgr  proceedings''  as  distinguished 
from  *' controversies  arising  in  bankruptcy  proceedings."  If  a  claimant 
appears  in  bankruptcy  court,  recognizes  the  title  and  possession  of  the  prop- 
erty by  the  trustee,  asserts  his  lien  upon  such  property  and  insists  that  the 
validity  of  such  lien  be  recognized  and  the  assets  of  the  bankrupt  estate  be 
administered  accordingly  he  institutes  "  a  proceeding  in  bankruptcy,"  as 
distinguished  from  a  "  controversy  arising  in  the  course  of  bankruptcy  pro- 
ceedings," and,  if  in  other  respects  within  the  statute,  an  appeal  will  lie  from 
a  decision  therein*^^  The  general  jurisdiction  over  appeals  in  controversies 
arising  in  bankruptcy  proceedings  is  discussed  under  §  24.^^  This  subsection 
supplements  and  explains  such  general  jurisdiction.  As  to  the  three  classes 
of  judgments  mentioned  therein  it  seems  now  to  be  well  settled  that  the 
jurisdiction  here  conferred  is  exclusive. ^^ 

b.  As  in  equity  oaici.-^ Congress  by  conferring. appellate  jurisdiction  upon 
circuit  courts  of  appeals  as  in  equity  cases  only  intended  to  provide  there- 
under for  appeals  froin  judgments  when  trial  by  jury  is  not  demanded  and 
the  court  of  bankruptcy  proceeds  on  its  own  findings  of  fact.  In  such  a  case 
the  facts  and  the  law  are  reviewable  on  appeal,  but  if  the  judgment  is  entered 
on  the  verdict  of  a  jury  it  is  conclusive  as  to  facts  and  the  judgment  is  review- 
able for  error  of  law.^^  m 

c.  From  what  judgments. — (i)  In  general.' — Subsection  a  of  this  ^tion 

contemplates  that  an  appeal  may  be  taken  under  this  subsection  only  from 
(1)  a  judgment  granting  or  refusing  an  adjudication,  (2)  granting  or  deny- 
ing a  discharge  or  (3)  allowing  or  rejecting  a  claim  of  five  hundred . dollars 
or  over.  The  subsection  thus  clearly  states  the  cases  in  which  appeals  may 
be  taken  in  bankruptcy  proceedings  from  courts  of  bankruptcy  to  the  circuit 


lOa.  In  re  Blair  (C.  C.  A.,  8th  C^r.),  5 
Am.  B.  R.  793,  106  Fed.  662. 

lOS.  Loeser  v.  Savings  Dep.  Bank  A  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  845, 
163  Fed.  212,  in  which  the  court  further  held 
that  upon  such  a  motion  every  presumption 
in  favor  of  the  judgment  which  does  not 
contradict  the  record  must  be  indulged. 

104.  Coder  v.  Arts,  213  U.  8.  223,  22  Am. 
B.  R.  1,  63  L.  Ed.  772. 

105.  See  p.  563,  ante,  and  Duncan  v. 
Landis  (C.  C  A.,  dd  Cir.),  5  Am.  B.  R.  649, 
106  Fed.  839. 

106.  See  cases  cited  ante,  pp.  562-569 ;  Cook 
Inlet  Coal  Fields  Co.  v.  Caldwell  (C.  C.  A., 
4th  Cir.),  17  Am.  B.  R.  136,  147  Fed.  476, 
holding  that  if  the  case  falls  within  one  or 
more  of  the  three  classes  specified  it  can 
be  reviewed  only  on  appeaL 


Not  falling  within  the  specified  clasees  the 
final  decree,  though  rendered  in  a  proceeding 
in  bankruptcy  is  not  appealable.  Bank  of 
Clinton  v.  Kondert  (C.  C.  A.,  5th  Cir.),  20 
Am.  B.  R.  178,  159  Fed.  703;  Matter  of 
lane  Lumber  Co.  (C.  C  A.,  9th  Cir.),  33 
Am.  B.  R.  497,  217  Fed.  546;  Ogden  & 
Jamieson  v.  Gilt  Edge  Mines  Co.  (C.  C.  A., 
8th  Cir.),  34  Am.  B.  R.  893,  225  Fed.  723. 

107.  Elliott  V.  Toeppner,  187  U.  S.  327,  9 
Am.  B.  R.  50,  47  L.  Ed.  200;  Bower  v. 
Holzworth  (C.  C.  A.,  8th  Cir.),  15  Am.  B.  R. 
22,  138  Fed.  28;  Lenox  v.  Allen  Lane  Co. 
(C.  C.  A.,  1st  Cir.),  21  Am.  B.  R.  648,  167 
Fed.  114.  See  Bernard  v.  Lea  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  436,  210  Fed.  683,  citing 
text 
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court  of  appeals. ^^  The  right  to  an  appeal  conferred  by  this  subsection  may 
not  be  taken  away  by  the  court;  as  given  by  the  statute  it  can  neither  be 
enlarged  nor  restricted  by  the  district  court  or  the  circuit  court  of  appeals.^® 

(2)  Order  or  decision  must  be  finai* — Circuit  courts  of  appeals  exer- 
cise appellate  jurisdiction  to  review  by  appeal  or  writ  of  error  final  decisions 
in  the  district  courts. ^^®  A  decision  which  finally  determines  the  rights  of 
parties  to  secure  in  that  suit  the  relief  they  seek  is  a  final  decision,  although 
it  does  not  bar  another  action  or  proceeding  in  the  same  cause.^^^    If  the  order 

^or  judgment  appealed  from  is  interlocutory  it  is  not  appealable  under  this 
8ul»ection."^ 

(3)  Judgment  granting  or  refusing  an  adjudication. — (I)  In  general. 
—  It  will  not  usually  be  difficult  to  determine  whether  a  judgment  is  one 
granting  or  refusing  an  adjudication.  An  appeal  from  such  a  judgment  is 
permissible  even  ^hough  the  question  of  jurisdiction  was  raised.*^  But  an 
order  adjudging  a'  |)erson  to  be  a  member  of  a  partnership  which  has  been 
adjudicated  a  bankrupt  is  not  appealable. ^^*  An  order  of  dismissal  of  a 
petition  in  bankruptcy  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  an  act  of  bankruptcy  is  in  effect  a  judgment  refusing  an  adjudi- 
cation and  is  appealable."*  An  order  sustaining  a  demurrer  to  a  petition 
filed  for  the  purpose  of  vacating  an  adjudication  is  not  a  judgment  from 
which  an  appeal  will  lie  under  this  section.^*^ 

(II)  Effect  of  jury  trial, —  When  an  alleged  bankrupt  demands  a  jury  trial 
on  an  issue  of  fact  as  to  the  evidence  of  one  of  the  grounds  for  adjudging 
him  a  bankrupt,  the  trial  proceeds  according  to  the  course  of  the  common 
law  and  a  judgment  rendered  therein  is  revisable  only  on  writ  of  error."" 


108.  .The  Judicial  Code,  §  130,  states: 
"  The  circuit,  courts  of  appeals  shall  have 
the  appellate  and  supervisory  jurisdiction 
conferred  upon  them  by  the  act  entitled  *An 
Act  ^  establish  a  uniform  system  of  bank- 
rupt^  throughout  the  United  States/  ap- 
proved July  Ist,  1S98,  and  all  laws  amenda- 
tory thereof,  and  shall  exercise  the  same  in 
the'nianner  and  under  the  regulations  therein 
prescribed." 

109.  In  re  Abraham  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  266,  292,  93  Fed.  767;  In  re 
Whitener  (C.  C.  A.,  5th  Cir.),  5  Am.  B.  K 
198,  105  Fed.  ISO;  Lockman  v.  Lang  (C.  C, 
A.,  8th  Cir.),  12  Am.  B.  R.  497,  501,  132 
Fed.  1. 

110.  Judicial  Code,  §  128. 

111.  Stevens  v.  Nave-McCord  Mercantile 
jCo.  (C.  C.  A.,  8th  Cir.),,  17  Am.  B.  R.  609, 
150  Fed.  71. 

112.  Goodman  v.  Brenner  (C.  C.  A.,  5th 
Cir.),  6  Am.  B.  B.  470,  109  Fed.  481,  holding  > 
that  no  right  of  appeal  is  given  under  this 
section  from  an  interlocutory  order  reversing 
a  ruling  of  a  referee  refusing  to  compel  the 
bankrupt  to  produce  his  books  for  examina- 
tion. 

113.  Columbia  Iron  Works  v.  National 
Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R. 
340.  127  Fed.  99,  holding  that  a  court  of 
bankruptcy  has  jurisdiction  to  determine 
whether  a  corporation  is  principally  engaged 
in  such  a  business  that  it  could  be  adjudged 


a  bankrupt,  and  the  order  of  adjudication  is 
appealable  to  the  circuit  court  of  appeals. 
This  case  was  decided  on  the  authority  of 
First  Nat.  Bank  of  Denver  v.  Klug,  186  U.  S. 
202,  8  Am-.  B.  R.  12,  46  L.  Ed.  1127. 

114.  Francis  v.  McNeal  (C.  C.  A.,  3d  Cir.). 
22  Am.  B.  R.  337,  170  Fed.  445. 

115.  Stevens  v.  Nave-McCord  Mercantile 
Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  609, 
150  Fed.  71. 

As  to  appeals  generaUy  from  judgments 
granting  or  refusing  adjudication,  see  Taft 
Co.  V.  Century  Sav."  Bank  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  694,  141  Fed.  369;  Cook 
Inlet  Coal  Fields  Co.  v.*  Caldwell  (C.  C.  A.. 
4th  Cir.),  17  Am.  B.  R.  135,  147  Fed.  475, 
holding  that  the  validity  of  an  order  of  ad- 
judication entered  nunc  pro  tunc  can  only  be 
considered  on  an  appeal;  Zugalla  v.  Mercan* 
tile  Agency  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
67,  142  Fed.  927;  Merchants'  Nat.  Bank  of 
Toledo  v.  Code  (C.  C.  A.,  6th  Cir.),  18  Am. 
B.  R.  44,  149  Fed.  708;  In  re  Oood  (C.  C.  A-, 
8th  Cir.),  3  Am.  B.  R.  606,  99  Fed.  389. 

116.  In  re  Ives  (C.  C.  A.,  6th  Cir.),  7  Am. 
B.  R.  692,  113  Fed.  911. 

117.  Effect  of  jury  trial. —  In  the  case  of 
Elliott  V.  Toeppner,  187  U.  S.  827,  9  Am. 
B.  R.  50,  47  L.  Ed.  200,  the  court  said: 
"  The  distinction  between  a  writ  of  error 
which  brings  up  matter  of  law  only,  and  an 
appeal  which,  unless  expressly  restricted, 
brings  up  both  fact  and  law,  haa  always  been 
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Where  the  right  to  trial  by  jury  exists  and  has  been  invoked,  neither  the 
appellate  court  nor  the  court  below  can  review  the  facts,  but  can.  only  control 
in  matters  of  law  which  a  writ  of  error  is  peculiarly  fitted  to  raise  in  the 
appellate  court  *^^ 

(4)  GaANTiNo  oB  i>ENTiNO  DiscHABGE. — An  ordor,  dismissing  an  appli- 
cation for  a  discharge  for  want  of  prosecution,  is  in  substance  and  effect  a 
judgment  denying  the  discharge,  and  can  only  be  reviewed  on  appeal.^^®  A 
judgment  coi^rming  a  composition  is  a  judgment  granting  a  discharge, 
since,  under  §  14-e  a  discharge  results  from  the  confirmation  of  a  composi- 
tion, and  is  therefore  reviewable  by  appeal  and  not  by  a  petition  to  revise.*^ 


observed  by  this  court  and  been  recognized  by 
Congress  from  the  foundation  of  the  govern- 
ment. So  far  from  any  restriction  being  im- 
posed by  section  25-a,  the  language  used  is 
'  appeals  as  in  equity  cases/  and  on  appeal  in 
equity  cases  the  whol«  case  is  open.  But 
Congress  did  not  thereby  attempt  to  empower 
the  appeUate  court  to  re-examine  the  facts 
determined  by  a  jury  under  (  19  otherwise 
than  according  to  the  rules  of  the  common 
law.  The  provision  applies  to  judgments  'ad- 
judging or  refusing  to  adjudge'  the  defend- 
ant a  bankrupt  when  trial  by  jury  is  not 
demanded,  and  the  court  of  bankruptcy  pro- 
ceeds on  its  own  findings  of  fact.  In  such 
cases  the  facts  and  the  law  are  re-examinable 
on  appeal,  while  the  verdict  of  a  jury  on 
which  judgment  is  entered,  concludes  the 
issues  of  fi^,  and  the  judgment  is  reviewable 
only  for  error  of  law." 

In  the  case  of  Grant  Shoe  Co.  v.  Laird 
Co.,  203  U.  S.  602,  17  Am.  B.  R.  1,  51  L.  Ed. 
292,  the  court  said:  "Section  25-a  of  the 
bankruptcy  act  which  authorizes  appeals  as 
in  equity  cases  to  be  taken  to  the  circidt 
court  of  appeieds  among  other  cases,  from  a 
judgment  adjudging  or  refusing  to  adjudge 
the  defendant  a  ba^rupt,  was  expressly  con- 
sidered in  BUiott  v.  Toeppner,  187  Ij.  S.  327, 
9  Am.  B.  R.  50,  47  L.  Ed.  200,  and  it  was 
held  that  the  provision  only  applied  to  judg- 
ments adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt,  *  when  a  trial  by  jury 
had  not  been  demanded  and  where  the  court 
of  bankruptcy  proceeded  on  its  own  findings 
of  fact.*  The  reasoning  upon  which  the  deci- 
sion was  based  was  in  substance  that  as  in 
the  character  of  proceeding  under  considera- 
tion the  right  of  a  trial  by  jury  was  absolute, 
such  a  trial  was  a  trial  according  to  the 
course  of  the  common  law,  and  judgments 
therein  rendered  are  revisable  only  on  writ 
of  error.  As  in  the  case  at  bar  a  jury  was 
demanded,  the  trial  was  before  such  jury,  and 
their  verdict  determined  the  questions  at 
issue;  it  follows  that  a  record  should  have 
been  brought  to  this  court  by  writ  of  error 
and  not  by  appeal." 

See  also  Lennox  v.  Allen  Lane  Co.  (C.  C. 
A.  Ist  Cir.),  21  Am.  B.  R.  648,  167  Fed. 
114;  Bowen  v.  Holzworth  (C.  C.  A.,  8th  Cir.) , 
15  Am.  B.  R.  22,  138  Fed.  28;  Duncan  v. 
Undis  (C.  C.  A.,  3d  Cir.),  5  Am.  B.  R.  649, 
106  Fed.  839. 
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118.  Writs  of  error  and  appeals. —  In  the 
case  of  Duncan'  v.  Landis  (C;  C.  A.,  3d  Cir.), 
6  Am.  B.  R.  649,  106  Fed.  839,  the  court 
said :  "  The  practice  of  the  courts,  but  es- 
pecially the  act  of  Congress  establishing  the 
court  of  appeals  already  referred  to  (see 
Judicial  Code,  §  128 ) ,  had  designated  '  writs 
of  error'  and  'appeals,'  as  those  terms  are 
used  and  understood  in  our  jurisprudence,  as 
the  appropriate  methods  for  invok,ing  the  ap- 
pellate jurisdiction.  Th«  form,  scope  and 
peculiar  functions  of  these  two  several  meth- 
ods for  exercising  appellate  jurisdiction  are 
well  understood,  and  their  peculiar  and 
separate  functions  clearly  established  by  the 
decisions  and  practice  of  the  courts.  This 
practice  has  so  shaped  itself  that  the  rulings 
of  a  trial  court  in  a  jury  trial  can  only  be  re- 
viewed in  the  appellate  court  by  a  writ  of 
error,  while  an  appeal  is  peculiarly  fitted  to 
equity  proceedings  where  it  brings  up  for  re- 
view to  the  appellate  court  both  the  law  and 
the  facts." 

119.  In  re  Kuffler  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  469,  127  Fed.  125;  Matter  of 
Semons  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R. 
822,  140  Fed.  989,  72  C.  C.  A.  683.  As  to  ap- 
peal from  order  dismissing  a  petition  to  re- 
voke a  discharge  see  Thompson  v.  Mausy 
(C.  C.  A.,  4th  Cir.),  23  Am.  B.  R.  489,  174 
Fed.  611. 

1S20.  Judgment  confirming  composition. — 
A  judgment  confirming  a  composition  is  by 
virtue  of  $  14-c  of  tihe  bankruptcy  act,  a 
judgment  granting  a  discharge  and  is  only 
reviewable  by  appeal  to  the  circuit  court  of 
appeals  under  $  25-a  (2),  and  a  petition  to 
revise  in  matter  of  law  the  rulings  which 
culminated  in  such  confirmation  will  be  dis- 
missed for  want  of  jurisdiction.  In  re 
Friend  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  R. 
695,  134  Fed.  778 ;  Matter  of  Bay  StaAe  MiU- 
ing  Co.  (C.  C.  A.,  2d  Cir.),  35  Am.  B.  R.  112, 
223  F«d.  778.  In  the  case  of  United  States 
ex  rel.  Adler  v.  Hammond  (C.  C.  A.,  6th 
Cir.),  4  Am.  B.  R.  .736,  104  Fed.  862,  the 
single  question  presented  for  determination 
was  whether  an  appeal  lies  to  the  circuit 
court  of  appeals  under  §  25-a  (2)  from  an 
order  of  the  district  court  refusing  confir- 
mation of  a  composition  tendered  by  the 
bankrupt  and  accepted  by  the  requisite  num- 
ber of  creditors.  The  court  said:  "The  act 
provides  an  appeal  from  a  judgment  which 
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But  a  refusal  to  confirm  a  composition  does  not  always  have  the  eflfect  of 
denying  a  discharge  and  is  not  on  this  account  appealable."^  The  question 
as  to  whether  an  order  dismissing  a  petition  to  review  a  discharge  is  appeal- 
able under  this  subsection  has  not  been  determined ;  it  would  seem,  however, 
that  such  an  order  is  in  effect  an  order  granting  a  discharge  and  is  therefore 
appealable."^  An  order  overruling  or  dismissing  objections  to  a  bankrupt's 
discharge,  is  not  an  order  granting  or  refusing  a  discharge  and  is  in  no 
sense  final ;  an  appeal  therefrom  will  not  lie  to  the  circuit  court  of  appeals."* 
(5)  Allowing  ob  bejkctino  claim. — (I)  In  general. —  The  judgment 
or  order  appealed  from  may  be  one  allowing  or  rejecting  a  claim.  In  deter- 
mining whether  it  be  of  such  a  character,  its  purpose  and  effect  must  be  given 
due  consideration.  The  word  "claim"  has  been  held  limited  to  a  money 
demand."*  An  appeal  may  be  taken  under  this  subsection  from  an  order 
allowing  or  disallowing  a  claim  as  from  a  judgment,"*^  or  from  an  order 


grants  or  denies  a  discharge.  The  meaning 
of  the  word  discharge  is  defined  bv  section  1 
to  be  '  the  'release  of  a  bankrupt  from  all  of 
his  debts  which  are  provable  m  bankruptcy 
except  such  as  are  excepted  by  this  act.'  By 
section  14  it  is  declared  that  a  confirmation 
of  the  composition  shall  discharge,  i.  e.,  re- 
lease the  bankrupt  from  his  debts  except 
those  from  which  by  the  other  method  he 
was  not  discharged.  iBut  when  'discharge' 
is  the  equivalent  of  the  other  for  the  pur- 
poses of  the  act,  and  both  are  covered  by  the 
same  section  of  the  act  (§  14),  it  relates 
solely  to  that  subject.  Moreover,  it  is  to  be 
observed,  that  in  both  methods  the  procedure 
is  under  the  control  of  the  judge.  In  the 
case  of  a  composition  the  non-consenting 
creditors  are  given  the  opportunity  to  con- 
test the  confirmation  which  is  to  operate  as 
a  discharge.  It  is  against  that  consequence 
that  the  contest  is  directed.  It  is  made  be- 
cause the  non-consenting  creditors  are  not 
satisfied  that  their  claims  shall  be  discharged 
by  .the  payment  of  the  amount  tendered. 
Questions  as  important,  perhaps,  as  any  that 
may  occur  in  bankruptcy  proceedings  may 
arise  upon  the  hearing.  If  the  composition 
is  confirmed,  the  contesting  creditors  are 
cut  off  from  any  further  consideration  of  the 
facts  unless  they  can  appeal;  and  so  of  the 
bankrupt,  ^whichever  way  the  decision  goes, 
it  is  the  end  of  that  endeavor  of  the  debtor 
and  creditors  to  close  the  matter.  ...  It 
seems  to  us  that  the  giving  effect  of  a  dis- 
charge to  the  order  confirming  a  composition 
makes  it  the  equivalent  of  an  order  in  terms 
discharging  the  bankrupt ;  and  that  the  right 
to  appeal  is  given  where  either  party  con- 
siders himself  aggrieved  by  granting  or  re- 
fusing, as  the  case  may  be,  as  well  where  the 
right  accrues  by  reason  of  a  composition  as 
where  the  assets  of  the  debtor  are  taken  in 
hand  by  the  trustee  for  distribution."  In 
the  case  of  Koss  v.  Saunders  (C.  C.  A.,  1st 
Cir.),  5  Am.  B.  R.  360,  106  Fed.  915,  the 
court  distinguishes  the  case  last  cited  on  the 
ground  that  in  that  case  there  was  objecting 


creditors,  issue  made  and  proper  parties  to 
the  appeal,  and  holds  that  where  upon  an 
application  to  confirm  a  composition  no 
creditors  appear  in  opposition  an  order  re- 
fusing to  confirm  was  not  appealable.  From 
the  reasoning  applied  in  the  two  cases  it  must 
be  conceded  that  they  are  diametrically  op- 
posed to  each  other. 

121.  In  re  McVoy  Hardware  Qo.  (C  C.  A., 
7th  Cir.),  29  Am.  B.  R.  322,  200  Fed.  949, 
holding  that  an  order  refusing  to  confirm  a 
composition  on  the  sole  ground  that  it  is  not 
for  the  best  interests  of  creditors  is  not  a 
bar  to  a  subsequent  discharge  and,  therefore, 
is  not  a  final  order  denpng  a  discharge,  from 
which  an  appeal  will  lie. 

188.  Thompson  v.  Mauzy  <C.  C.  A.,  4th 
Cir.),  23  Am.  B.  R.  489,  174  Fed.  611. 

188.  Ragan,  Malone  k  Co.  v;  Cotton  k 
Preston  (C.  C.  A.,  6th  Cir. ) ;  28  Am.  B.  R. 
246,  196  Fed.  69.  See  Walter  Scott  Co.  v. 
Wilson  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R.  349, 
116  Fed.  284,  63  C.  C.  A.  76.  As  to  peti- 
tion to  review  in  case  of  orders  pertaining  to 
specifications  in  opposition  to  discharges  see 
f  (3)    (ix)  Proceedings  for  discharge"  ante. 

184.  In  re  Whitener  (C.  C.  A.,  6th  Cir.),  6 
Am.  B.  R.  198,  105  Fed.  180. 

185.  Chesapeake  Shoe  Co.  v.  Seldner  (€.  C. 
A..  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed. 
693;  Rush  v.  Lake  (C.  C.  A.,  9th  Cir.),  10 
Am.  B.  R.  466,  122  Fed.  661,  revg.  /  Am. 
B.  R.  96;  Dickson  v.  Nyman  (C.  C.  A.,  1st 
Cir.),  7  Am.  B.  R.  186,  HI  Fed.  726; 
Pofitlethwaite  v.  Hicks  (C.  C.  A.,  4th  Cir.), 
21  Am.  B.  R.  70,  166  Fed.  897.  In  the  case 
of  Hutchinson  v.  Otis,  190  U.  S.  662,  10  Am. 
>B.  R.  136,  47  L.  Ed.  1179,  it  was  held  that  a 
decree  rendered  upon  a  petition  asserting  a 
lien  on  the  proceeds  of  a  seat  in  a  stock  ex- 
change which  formerly  beloi^ed  to  the  bank- 
rupts was  not  "  a  judgment  allowing  or  re- 
jecting a  debt  or  claim  of  $600  or  over," 
within  subdivision  3  of  subsection  26-a;  In 
re  Mueller  (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R. 
266,  136  Fed.  711.  See  cases  digested  in 
Am.  Bankr.  Dig.  §  1226. 
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reconBidering  the  allowance  of  a  claim  and  disallowing  a  portion  thereof, 
which  resulted  in  the  restoration  and  allowance  of  the  claim  as  originally 
allowed.^^  An  order  directing  a  sale  of  the  bankrupt's  alleged  homestead  to 
satisfy  the  claim  of  a  creditor  thereon  is  within  subdivision  3,  and  appealable.^^ 
An  order  summarily  directing  a  third  person  to  turn  over  to  the  trustee  money 
or  property  in  his  possession  is  not  appealable.^*^  When  a  judgment  or  decree 
settles  two  or  more  distinct  controversies^  the  acceptance  of  a  sum  of  money, 
to  which  appellant  is  declared  to  be  entitled  by  one  portion  of  the  judgment  or 
decree,  does  not  estop  him  from  appealing  from  another  and  independent  adju- 
dication therein.  ^^ 

(II)  Anuyimt  iwvolved. —  The  amount  involved  is  that  which  will  be  put 
in  controversy  by  the  appeal,  and  not  the  amount  of  the  original  claim.  ^^ 
Where  the  claim  upon  which  the  judgment  is  based  amounts  to  five  hundred 
dollars  or  over  an  appeal  will  lie.^^ 

(III)  Validity  or  priority  of  lien. —  The  rule  is  that  where  the  appeal  is 
from  the  aUowance  or  disallowance  of  the  claim,  the  validity  of  liens  or  prior- 
ities incidental  thereto  may  be  considered.  ^^^    Where  a  creditor  seeks  to  estab- 


Order  renwidiiig  prooeeding  without  ded- 
rion  on  merits. — ^Where  a  district  judge 
without  pasfting  on  the  merits  of  a  proceed- 
ing before  a  referee  for  the  aUowance  of  a 
claim,  s^nds  the  matter  back  with  instruc- 
tions to  take  testimony  which  had  been 
offered  and  excluded,  such  order  is  not  appeal- 
able.   Matter  of  Strauss  (C.  C.  A.,  2d  Oir.), 

32  Am.  B.  R.  237,  211  Fed.  123. 

186.  Kiskadden  v.  Steinle  (C.  C.  A.,  6th 
Cir.),29  Am.  B.  R.  346,  203  Fed.  375. 

127.  Burow  v.  Grand  Lodge  (C.  C.  A.,  6th 
Cir.),  13  Am.  B.  R.  642,  133  Fed.  708.  But 
see  McCarty  r.  CoflBn  (C.  C.  A.,  5th  Cir.), 
\9  Am.  B.  R.  148,  160  Fed.  307. 

in.  In  re  Rose  Shoe  Co.  (C.  C.  A.,  2d 
Cir.),  21  Am.  B.  R.  725,  168  Fed.  39. 

188.  Peck  V.  Richter  (C.  C.  A.,  8th  Cir.), 

33  Am.  B.  R.  11,  217  Fed.  880,  holding  that 
a  bankrupt  who  has  filed  three  separate 
claims  for  administering  the  estate  is  enti- 
tled to  a  reviaion  of  the  refusal  of  the  referee 
to  aUow  him  anything  on  his  second  and 
third  claim,  although  he  has  accepted  an  al- 
lowance under  his  first  claim. 

180.  Amount  in  controversy. —  In  the  case 
of  Gray  v.  Grand  Forks  Mercantile  Co.  (C. 
C.  A.,  »th  Cir.),  14  Am.  B.  R.  780,  138 
Fed.  344,  it  was  held  that  the  provisions  of 
i  26-a,  restricting  appeals  to  the  Circuit 
Court  of  Appeals  from  a  judgment  of  the 
bankruptcy  court,  "  allowing  or  rejecting  a 
debt  or  claim  of  $600.00  or  over,"  has  refer- 
ence not  to  the  amount  of  the  original  claim, 
but  to  the  amount  which  will  be  put  in  con- 
troversy by  the  appeal.  The  court  said :  ''  The 
purpose  of  Congress  in  restricting  the  right 
of  ai^ieal  was  evidaatly  to  avoid  incon- 
venience, delay  and  expense  to  claimants  and 
bankrupt  estates  which  would  be  dispropor- 
tionate to  the  amount  in  controversy.  When 
read  with  due  regard  to  this  purpose,  the 
restrictions  plainly  has  reference  not  to  the 
amount  of  the  original  claim  but  to  the 
amount  of  the  allowance  or  rejection;  that 


is  to  the  amount  which  will  be  put  in 
controversy  by  the  appeal." 

181.  In  re  Dickson  (C.  C.  A.,  Ist  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726;  In  re  Jourdan 
<C.  C.  A.,  1st  Cir.),  7  Am.  B.  R.  186,  111 
Fed.  726;  In  re  Groetzinger  (C.  C.  A.,  3d 
Cir.),  11  Am.  B.  R.  467,  127  Fed.  124;  Cook, 
etc..  Coal  Co  v.  Caldwell  (C.  C.  A.,  4th  Cir.), 

17  Am.  B.  R.  135,  147  Fed.  475;  Union  Nat. 
Bank  of  Kansas  City  v.  NeiU  (C.  C.  A.,  5th 
Cir.),  17  Am.  B.  R.  853,  14&  Fed  720;  In  re 
Friend  (C.  C.  A.,  7th  Cir.),  13  Am.  B.  R. 
595,  134  Fed.  778 ;  In  re  Cosmopolitan  Power 
Co.  (C.  C.  A.,  7th  Cir.),  14  Am.  B.  R,  604, 
137  Fed.  858;  'Adams  v.  Deckers  Valley 
Lumber  Co.  (C.  C.  A.,  4th  Cir.),  29  Am.  B. 
R.  42,  202  Fed.  48. 

188.  Cunningham  v.  German  Ins.  Bank 
<C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  192,  103 
Fed.  932;  In  re  Doran  (C.  C.  A.,  6th  Cir.), 

18  Am.  B.  R.  760,  154  Fed.  467 ;  In  re  First 
Nat.  Bank  of  Louisville  (C.  C.  A.,  6th  Cir.), 
18  Am.  B.  R.  766,  156  Fed.  100;  In  re  Cosmo- 
politan Power  Co.  (C.  C.  A.,  7th  Cir.),  14 
Am.  B.  R.  604,  137  Fed.  858;  Livingston  v. 
Heineman  (C.  C.  A.,  6th  Cir.),  10  Am.  B.  R. 
39,  120  Fed.  786;  In  re  Mueller  (C.  C.  A., 
6th  dr.),  14  Am.  B.  R  266,  135  Fed.  711; 
In  re  First  Nat.  Bank  of  Canton  (C.  C.  A., 
6th  Cir.),  14  Am.  B.  R.  180,  136  Fed.  62; 
Hutchinson  v.  Otis,  190  U.  S.  652,  10  Am. 
B.  R.  136,  47  L.  Ed.  1179. 

Presentation  of  demand  and  Hen. —  The 
^presentation  for  allowance  of  a  dfimand 
against  a  bankrupt's  estate  is  a  step  in 
bankruptcy  proceedings  as  to  wbdch  appeal 
is  specially  provided  by  section  25.  If  both 
a  demand  and  a  lien  to  secure  it  be  presented 
at  the  same  time  the  procedure  for  the  former 
dominates,  the  lien  is  an  incident,  and  the 
double  presentation  is  also  regarded  as  a  step 
in  the  bankruptcy  proceeding.  Century  Sav- 
ings Bank  v.  Robert  Moody  &  Son  (C.  C.  A.» 
8th  Cir.),  31  Am.  B.  R.  686,  209  Fed.  776. 
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lish  the  validity  of  a  lien  against  property  in  the  hands  of  the  trustee,  by  a 
proceeding  in  a  court  of  bankruptcy,  and  such  property  exceeds  $500  in  value, 
an  appeal  will  lie  from  the  decision  of  the  court  ^^  Whether  the  assertion 
of  a  lien  in  bankruptcy  proceedings  is  in  connection  with  a  claim  for  a 
debt  which  it  is  alleged  it  secures,  or  a  lien  only  upon  the  property,  an  appeal 
lies  from. a  decision  of  a  court  of  bankruptcy  establishing  the  priority  of 
liens.^^  But  it  must  appear  that  the  property  came  into  the  possession  of  the 
court  through  the  direct  operation  of  the  adjudication  in  bankruptcy. ^^  If 
the  question  of  the  lien  or  priority  be  involved  in  the  appeal  independent 
of  the  claim  it  should  not  be  entertained.^^  Where  a  party  seeks  to  intervene 
to  establish  an  alleged  equitable  mortgage  interest  in  the  bankrupt's  real  prop- 
erty acquired  through  transactions  with  a  third  person,  which  interest  is  not 
connected  in  any  way  with  the  claim  against  the  bankrupt  estate,  the  order  of 
the  court  dismissing  the  petition  for  intervention  is  not  appealable  under  this 


Order  allowing  claim  and  incidentally  es- 
tablishing lien  of  another. —  The  fact  that  a 
decree  of  a  referee  disallowing  a  claim  in- 
cidentally established  a  lien'  and  affected  the 
interests  of  another  claimant  does  not  de- 
stroy the  essential  character  of  the  proceed- 
ing, and  an  order  reviewing  the  decree  is 
reviewable  by  appeal  under  section  24a  of  the 
Bankruptcy  Act.  Sterne  v.  Merchants'  Nat. 
Bank  (C.  C.  A.)  8th  CHr.),  33  Am.  B.  R. 
205,  216  Fed.  862. 

Existence  of  alleged  preferences. — ^An  order 
which  distinctly  involves  both  the  rejection 
and  allowance  of  claims  and  also  a  contro- 
versy of  fact,  touching  bankrupt's  financial 
condition  at  the  time  claimant  received  al- 
leged preferential  payments,  and  the  exist- 
ence or  not  of  reasonable  cause  on  his  part 
to  believe  that  such  payments  would,  if  en- 
forced, effect  a  preference,  is  reviewable  by 
appeal.  Cooper  v.  Miller  (C.  C.  A.,  6th  Oir.), 
30  Am.  B.  R.  194,  203  Fed.  383. 

Decree  denying  claim  to  preference  based 
npon  levy. —  The  remedy  of  a  claimant  whose 
claim  to  a  preference,  based  upon  a  levy  upon 
the  property  of  the  bankrupt  within  fotir 
months  before  bankruptcy,  has  been  denied, 
is  by  appeal  and  a  petition  to  superintend 
and  revise  should  be  dismissed.  Home  Bank 
for  Savings  v.  Lohm  (C.  C.  A.,  4th  Cir.),  34 
Am.  B.  R.  624,  223  Fed.  633. 

133.  Coder  v.  Arts,  213  U.  S.  223,  22  Am. 
B.  R.  1,  63  L.  Ed.  772. 

Value  of  property. — A  decision  of  the  dis- 
trict court  as  to  the  rights  of  a  landlord  and 
mortgage  to  priority  in  the  proceeds  of  the 
sale  of  property  amounting  to  $675,  is  not  an 
allowance  or  rejection  of  a  claim  over  $500, 
so  as  to  authorize  an  appeal  under  this  sec- 
tion, although  the  landlord  claimed  $800  and 
the  mortgagee  claimed  over  $2,000.  Bank  of 
Hattiesburg  v.  Carter  (C.  C.  A.,  5th  Cir.), 
36  Am.  B.  R.  749,  230  Fed.  127. 

Appeal  from  order  establishing  priority  of 
liens. —  Where  it  is  Roupht  by  appeal  to  re- 
view a  judgment  declaring  appellants'  mort- 
gage liens  to  be  inferior  to  mechanics'  liens 
€ff  the  appellees,  it  is  the  amoimt  of  the  ap- 


pellants' liens  respectively  that  determines 
their  right  to  appeal,  and  not  the  amount  of 
the  several  liens  of  the  appellees.  New 
Hamp.  Savings  Bank  v.  Wichita  Lumber  Co. 
(C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  1,  216 
Fed.  721. 

Claim  secured  by  specific  liens  of  less  than 
$500  each. — A  judgment  approving  a  claim  of 
more  than  $500,  secured  by  separate  and 
specific  liens,  none  of  which  amount  to  $600, 
is  appealable.  6tuart  v.  Britton  Lumber  C€y. 
(C.  C.  A.,  6th  Cir.),  36  Am,  B.  R.  719,  227 
Fed.  49. 

134.  New  Hampshire  Savings  Bank  v. 
Wichita  Lumber  Co.  (C.  C.  A.,  8th  Cir.),  33 
Am.  B.  R.  1,  216  Fed.  72L 

186.  Property  in  iwssession  of  court—' 
Where  the  effect  of  action  taken  by  claimants 
in  the  IMstrict  Court,  as  aa  ancilliaxy  tri- 
bunal, is  to  assert  priorities,  or  liens  against 
a  fund  in  the  possession  of  the  court,  which 
was  not  derived  through  the  direct  operation 
of  the  adjudication  in  bankruptcy,  the  action 
is  not  to  secure  a  judgment  allowing  a  debt 
or  claim  within  the  meaning  of  section 
25-a(3).  Emerson  v.  Caator  (C.  C.  A.,  6tli 
Cir.),  37  Am.  B.  R.  719,  236  Fed.  29. 

136.  In  re  Doran  (C.  C.  A.  6th  Cir.),  18 
Am.  B.  R.  760,  164  Fed.  467,  where  the 
claim  itself  was  allowed  and  only  the  inci- 
dent remained  and  it  was  held  that  appeal 
did  not  lie  under  §  26-a.  In  re  Cosmopoli- 
tan Power  Co.  (C.  C.  A.,  7th  Cir.),  14  Am. 
B.  R.  604,  137  Fed.  858;  Hutchinson  v.  Otis, 
190  U.  S.  662,  10  Am.  B.  R.  136,  47  L.  Ed. 
1179;  In  re  Rouse,  Hazard  &  Co.  (C.  C.  A., 
7th  Cir.),  1  Am.  B.  R.  234,  91  Fed.  96;  In 
re  Richards  (C.  C.  A.,  6th  Cir.),  3  Am.  B.  R. 
146,  96  Fed.  935;  Courier- Journal  Job  Print- 
ing Co.  V.  Schaefer-Meyer  Brewing  Co.  (C.  C 
A.,  6th  Cir.),  4  Am.  B.  R.  183,  101  Fed.  69o! 

Claim  of  lien  a  priority. — ^In  the  caae  of 
Hutchinson  v.  Otis,  190  U.  S.  562,  10  Am. 
B.  R.  135,  47  L.  Ed.  1179,  it  appeared  that 
a  petition  was  filed  asserting  a  lien  on  the 
proceeds  of  a  seat  in  the  New  York  Stock 
Exchange  which  formerly  belonged  to  the 
bankrupt.     This  li^  had  not  been  insisted 
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clause.^''  But  the  Supreme  Court  has  held  that  an  intervention  for  the  purpose 
of  asserting  a  claim  to  properly  in  the  possession  of  the  trustee  is  an  interven- 
tion in  equity,  and  a  decree  is  reviewable  by  appeal,  as  where  a  claimant 
submits  his  claim  to  accounts  in  the  possession  of  Ihie  trustee  which  he  alleges 
were  assigned  to  him.^^  An  appeal  wiU  also  lie  from  a  judgment  fixing 
the  amount  due  on  a  secured  claim.^^  And  a  judgment  denying  the  right  to  file 
a  claim  as  secured. and  make  substituted  proof  thereof,  after  it  had  been 
allowed  as  unsecured  in  an  amount  exceeding  $500,  is  only  reviewable  by  an 
appeal.^*^  A  judgment  of  the  bankruptcy  court  that  a  chattel  mortgage  is  not 
a  valid  lien  and  does  not  entitle  a  creditor  to  preference  of  payment  out  of 
the  proceeds  of  the  estate,  is  appealable,^^^  and  so,  also,  is  any  decision  of 
a  bankruptcy  court  in  a  proceeding  by  a  trustee  to  have  certain  adverse 
claims  against,  and  liens  upon  the  bankrupt  estate  declared  void,  and  for  a 
sale  of  the  property  free  and  clear  of  such  liens. ^^  Likewise  a  decree  of  the 
District  Court,  rejecting  a  claim  for  rent,  and  allowing  a  lien  covering  a 
portion  thereof,  is  appealable. ^^ 

(IV)  Claims  for  fees  and  expenses. — ^A  daim  for  attorney's  fees  and 
expenses  incurred  by  the  trustee  in  the  administration  of  the  estate,^**  or  by 


on  .by  the  petitioners  beeause  of  their  impreft- 
sion  that  they  had  been  effectually  paid;  no 
one  having  changed  his  position  on  the  faith 
of  their  waiver,  the  District  Court  allowed 
the  liisn;  the  Circuit  Court  of  Appeals  held 
that  this  portion  of  the  decree  of  the  DIb- 
trict  Court  -^as  not  subject  to  an  appeal  to 
the  Circuit  Court  of  Appeals.  The  court 
said:  ''The  argument  chiefly  relied  upon  by 
the  appellant  is  that  this  is  an  intervening 
petition  to  reach  a  fund  in  court  and  is  not 
a  proceeding  id  bankruptcy.  Under  the  cir- 
cumstances of  this  case  it  seems  to  us  that 
the  petition  was  incident  to  the  claim,  and 
was  a  bankruptcy  proceeding  under  section 
2,  clause  7,  within  the  meaning  of  section 
25,  regulating  appeals  in  bankruptcy  pro- 
ceedings, and  that  the  decree  upon  it  was 
not  '  a  judgment  allowing  or  rejecting  a 
debt  or  claim  of  $500.00  or  over,'  within 
§  25-a  (3),  and  was  not  a  groimd  of  appeal." 

137.  In  re  Columbia  I^eal  Estate  Co.  (C. 
C.  A.,  7th  Cir.),  7  Am:.  B.  R.  441,  112  Fed. 
643. 

13S.  Houghton  r.  Burden,  228  U.  6.  161, 
30  Am.  B.  R.  16,  57  L.  Ed.  780. 

189.  In  re  Roche  (C.  C.  A.,  6th  Cir.),  4 
Am.  B.  K  369,  101  Fed.  956;  Livingston 
V.  Heineman  (C.  C.  A.,  6th  Cir.),  10  Am. 
B.  B.  39,  120  Fed.  756,  holding  that  an 
order  denying  a  motion  by  the  trustee  to 
expunge  a  claim  unless  preferences  received 
thereon  are  surrendered  and  directing  the 
return  to  the  creditor  of  the  preferencea 
surrendered  is  appealable. 

140.  Matter  of  Lane  Lumber  Co.  (C.  C.  A., 
9th  Cir.),  33  Am.  B.  R.  497,  217  Fed.  546. 

141.  Claim  of  assets  under  chattel  moxt- 
sage. — A  judgment  of  a  bankruptcy  court 
entered  upon  a  claim  of  a  bank  under  a 
chattel  mortgage  to  assets  in  possession  of 
a  trustee  in  bankruptcy  is  reviewable  by 
appeal  Loeser  v.  Savings  Deposit  Bank  Jb 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R. 
845,  163  Fed.  212;   Dodge  v.  Norlin   (C.  C. 


A.,  8th  Cir.),  13  Am.  B.  R.  176,  133  Fed. 
363.  Where,  in  answer  to  a  trustee's  peti- 
tion for  leave  to  sell  the  bankrupt's  stock 
in  trade,  a  creditor  claimed  a  lien  upon  part 
of  the  aseeta  under  chattel  mortgages  which 
were  held  void,  the  order  for  leave  to  sell 
is  reviewable  only  by  appeal.  Enapp  v.  Mil- 
waukee Trust  Co.  (C.  C:  A.,  7th  dr.),  20 
Am.  B.  R.  671,  162  Fed.  675. 

A  contest  in  a  bankruptcy  court  over  the 
distribution  of  a  fund  in  the  possession  of 
a  trustee  in  bankruptcy,  derived  from  the 
sale  of  property  held  by  a  State  court  to 
have  been  conveyed  by  the  bankrupt  in  fraud 
of  creditors,  is  a  controversy  arising  in  bank* 
ruptcy  proceedings,  and  hence  is  appealable 
aa  other  oases  in  equity  under  the  Circuit 
Court  of  Appeals  Act  to  the  Circuit  Court 
of  Appeals.  Globe  Bank  &  Trust  Co.  v.  Mar- 
tin, 236  U.  S.  288,  34  Am.  B.  R.  162,  59 
L.  Ed.  583,  affg.  27  Am.  B.  R.  545  and  29 
Am.  B.  R.  935. 

14S.  Thomas  v.  Wood  ( C.  C.  A.,  8th  Cir. ) , 
23  Am.  B.  R.  132,  173  Fed.  585. 

Adverse  claims. —  Decrees  of  bankruptcy 
courts  in  respect  to  claims  against  property 
in  the  possession  of  bankrupts  at  the  time 
of  adjudication  'are  appealable.  Mound 
Mines  Co.  v.  iHawthorne  ( C.  C.  A.,  8th  Cir. ) , 
23  Am.  B.  R.  242,  173  Fed.  882;  Franklin 
V.  Stoughton  Wagon  Co.  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  63,  168  Fed.  857;  Rison  v. 
Parham  (C.  C.  A.,  4th  Cir.),  33  Am.  B.  R. 
571,  219  Fed.  176.  Compare  In  re  Rose 
Shoe  Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  725,  168  Fed.  39. 

143.  Courtney  v.  Trust  Co.  (C.  C.  A.,  6th 
Cir.),  33  Am.  B.  R.  400,  219  Fed.  57. 

144.  Davidson  v.  Friedman  (C.  C.  A.,  6th 
Cir.),  15  Am.  B.  R.  489,  140  Fed.  853;  In 
re  Blanchard  Shingle  Co.  (C.  C.  A.,  9th 
Cir.),  21  Am.  B.  R.  142,  164  Fed.  311. 
Contra:  In  re  Curtis  (C.  C.  A.,  7th  Oir.),  4 
Am.  B.  R.  17,  100  Fed.  784. 
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creditors  in  contesting  claims  of  others,  to  the  benefit  of  the  estate,  is  not 
appealable;^**  although  it  may  be  otherwise  where  the  claim  was  for  services 
rendered  to  the  bankrupt  either  before  or  after  adjudication.^**  So,  also,  the 
rejection  of  charges  against  a  receiver  for  expenses  incurred  under  his  orders 
or  contracts  looking  to  the  care  or  preservation  of  the  bankrupt  estate,  is  within 

the  discretion  of  the  bankruptcy  court,  and  is  not  appealable.**'^ 

d.  Time  of  taking  appeal. — (l)  In  appeals  in  bankbuptct  pbgceedinos. — 
An  appeal  under  this  subsection  in  a  bankruptcy  proceeding,  as  distinguished 
from  an  appeal  in  a  controversy  arising  in  bankruptcy  proceedings  as  pro- 
vided in  §  24-a,  can  be  taken  only  from  a  district  court  sitting  in  bankruptcy 
to  the  circuit  court  of  appeals  of  its  circuit.  'Such  an  appeal  must  be  taken,, 
as  expressly  provided  in  subsection  a,  within  ten  days  after  the  judgment  was 
rendered.***  But,  if  the  time  has  expired,  the  district  court  may  in  a  meri- 
torious case  grant  a  reargument,  so  that  the  ten  days  may  run  from  the  second 
order.***  But  a  rehearing  for  the  purpose  of  allowing  an  appeal  should  not  be 
granted  unless  clearly  warranted  by  the  facts,  *^  nor  unless  the  motion  for  a 
rehearing  is  made  within  the  required  time.*'*  It  has  been  held  that  it  diould 
not  be  granted  if  the  sole  purpose  is  to  extend  the  time  of  taking  an  appeal.*** 
The  time  may  not  be  extended  by  the  subsequent  entry  of  an  alias  a*djudica- 
tion  ;*^  nor  by  any  other  subsequent  proceeding  in  the  case.***    The  time  begins 


145.  Ohio  Valley  Bank  €o.  v.  Switxer  (C. 
C.  A.,  6th  dr.),  18  Am.  B.  R.  689,  163  Fed. 
362. 

146.  Pratt  v.  Bothe  (C.  C.  A.,  6th  Cip.). 
12  Am.  B.  R.  529,  130  Fed.  670. 

147.  O'Brien  v.  Ely  (C.  C.  A.,  6th  dr.), 
28  Am.  B.  R.  247,  196  Fed.  64. 

148.  Compare,  for  time  under  the  former 
law,  iSedgwick  v.  Fridenberg,  Fed.€a8. 12,611 ; 
Wood  T.  BaUey,  21  Wall.  640.  See  cases 
cited  Am.  Bank  Dig.  f  §  1236,  1236. 

Time  limit. — ^An  appeal  from  a  judgment 
allowing  a  claim  must,  imder  section  25a  of 
the  Bankruptcy  Act,  be  taken  within  ten 
days  after  the  judgment  is  rendered,  the 
limitation  contained  in  said  section  being 
both  distinct  and  imperative.  In  re  Mar- 
tin (C.  €.  A.,  6th  Cir.),  29  Am.  B.  R.  936, 
201  Fed.  31,  affd.  «u&  nom.  Globe  Bank  & 
Trust  Co.  V.  Martin,  236  U.  S.  288,  34  Am. 

B.  R.  162,  69  L.  Ed.  683;  Massachusetts  Bond- 
ing &  Ins.  Co.  V.  Kemper  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  80,  220  Fed.  847;  Southern 
Cotton:  Oil  Co.  V.  Elliotts  (C.  C.  A.,  6th 
Cir.),  33  Am.  B.  R.  376,  218  Fed.  667; 
Rhame  v.  Southern  Cotton  Oil  Co.  (C.  C.  A., 
4th  Cir.),  36  Am.  B.  R.'732,  230  Fed.  403; 
Barton  Lumber  &  Brick  Co.  ▼.  Prewitt  (C. 

C.  A.,  8th  Cir.),  36  Am.  B.  R.  718,  231  Fed. 
919. 

149.  In  re  Wright  (D.  C,  Mass.)^  3  Am. 
B.  R.  184,  96  Fed.  820;  s.  c.  on  appeal,  In 
re  Worcester  County  (C.  C.  A.,  Ist  Cir.),  4 
Am.  B.  R.  496,  102  Fed.  808;  In  re  MoCall 
(C.  C.  A.,  6th  Cir.),  16  Am.  B.  R.  670,  145 
Fed.  898;  Mills  v.  Fisher  &  Co.  (C.  C:  A., 
6th  Cir.),  20  Am.  B.  R.  237,  169  Fed.  897; 
Stickney  v.  Wilt,  23  Wall.  160. 

150.  In  re  Hudson  Clothing  Co.    (D.  C, 


Me.),  16  Am.  B.  R.  254,  140  Fed.  49.  It 
has  been  held  that  a  rehearing  will  not  be 
granted  upcm  the  pretense  of  rec<mBidering 
tiie  merits  for  the  purpose  of  roTivin^  the 

Sititioners'  right  of  appeal.     In  re  Girard 
lazed  Kid  Co.  (D.  €.,  Pa.)'    12  Am.  B.  R. 
296,  129  Fed.  841. 

161.  Conboy  v.  Nat.  Bank,  ^203  U.  S.  141, 
16  Am.  B.  R.  776,  51  L.  Ed.  128 ;  In  re  Alden 
Elec  Co.  (C.  C.  A.,  7th  Cir.),  10  Am.  B.  R. 
370,  123  Fed.  415.  In  the  case  of  Morgan  v. 
Benedum.  (C.  C.  A.,  4th  Cir.),  19  Am.  B.  IL. 
601,  157  Fed.  232,  the  time  for  taking  an 
a.ppeal  had  expired  and  it  was  held  that  such 
tune  could  n<ot  be  extended  by  a  petition  fm* 
a  rehearing  filed  a  month  later;  Mills  y. 
Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20  Am. 
B.  R.  237,  159  Fed.  897,  holding  that  the 
time  to  appeal  from  an  order  sustaining  a 
demurrer  to  a  petiti<Hi  for  an  involuntary 
adjudication  does  not  begin  to  run  until  the 
determination  of  a  petition  for  a  rehearing, 
filed  in  time,  which  makes  the  judgment  dis- 
missing the  bankruptcy  proceedings  final; 
Bode  V.  Horn  &  Phipps  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  R.  827,  195  Fed.  414. 

158.  West  V.  McLaughlin  Co.  (C.  C.  A.,  6th 
Cir.) ,  20  Am'.  B.  R.  654,  162  Fed.  124. 

168.  In  re  Berkebile   (C.  C.  A.,  2d  ,Oir.), 
16  Am-.  B.  R.  277,  144  Eed.  677. 

164.  Brady  y.  Bernard  k  Kitinger  <€:  0. 
A.,  6th  Cir.),  22  Am.  B.  R.  342,  170  Fed.  576. 

Motion   to   yac&te. —  The  time  to   appeal 

*  from  an  order  of  adjudication  may  not  be 

indirectly  extended  by  a  motion  to  yacate 

the  adjudication.    In  re  Goldberg  (C.  C.  A., 

2d  Cir.),  21  Am.  B.  R.  828,  167  Fed.  808. 

A  request  for  an  eztensiofi  of  time  within 
which  to  file  notice  of  appeal  to  the  Circuit 
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from  the  actual  entry  of  the  judgment  by  delivering  the  same  to  the  clerk/^ 
or  in  the  case  of  the  denial  of  a  motion  for  a  rehearing  from  the  time  of  the  * 
entry  of  the  order  upon  the  records  of  the  courts"*  It  is  the  time  of  the  pres- 
entation of  the  application  or  petition  which  controls^  and,  the  appeal  may  not 
be  dismissed  because  the  order  allowing  it  was  made  more  than  ten  days  sub- 
sequent to  making  and  filing  the  decree. ^^ 

(2)  In  appeals  in  conteovehsies  aeisiko  in  bankbuptoy  pbooeedinos. — 
Appeals  in  "controversies  arising  in  bankruptcy  proceedings"  under  §  24-a 
must  be  taken  as  in  other  eases  in  equity  under  the  circuit  court  of  appeals 
act^^  The  ten-<lay  limitation  prescribed  in  §  25-a  does  not  therefore  affect 
appeals  in  ind^)endent  suits  to  recover  assets.^**  The  ten-day  limit,  al^hou^ 
applicable  when  a  reversal  of  an  order  disallowing  a  general  claim  is  sought, 
does  not  apply  to  an  appeal  from  a  denial  of  a  lien  on  the  property  of  the  bank- 
rupt, for  the  assertion  of  a  lien  may  be  regarded  as  presenting  a  controversy 
over  the  title  to  or  rights  in  specific  property,  and  the  appeal  is  entitled  to  be 
considered  as  taken  under  §  24^a,^*^ 

e.  Parties  to  appeal. —  An  appeal  must  be  taken  by  a  party  aggrieved.^** 
All  the  parties  interested  in  the  proceeding  should  be  made  parties  to  the 
appeal  and  should  be  given  notice  of  its  pendency  and  hearing. ^^*  On  an 
appeal  from  an  order  of  adjudication  the  bankrupt  should  be  made  a  party, 
but  where  it  appears  that,  after  a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  bankrupt  was  not  a  party,  the  bankrupt  voluntarily  entered  his  appear- 
ance waiving  notice  of  appeal  and  other  proceedings  the  appeal  should  i^ot  be 
dismissed.^^  Where  an  appeal  is  taken  from  a  decree  denying  an  adjudica- 
tion and  dismissing  the  petition,  all  creditors  who  joined  in  the  petition,  includ- 
ing those  who  have  intervened  under  §  59-f,  must  unite  in  the  appeal,  unless  an 
order  of  reverence  has  been  made  as  to  them,  otherwise  the  appellate  court 
has  no  jurisdiction.^^  Where  separate  judgments  are  rendered  at  the  same  time 
an  appeal  from  one  of  them  may  be  brought  without  making  the  persons  inter- 
ested in  the  other  judgments  parties  to  the  appeal.^®  Where  the  creditors 
as  a  body  are  aggrieved,  the  trustee  only  should  appeal.^^    But  this  right 


Court  of  Appeals  should  not  be  granted,  al- 
though made  within  ten  days  after  judgment. 
Rhame  v.  Southern  Cotton  Oil  Co.  ( C.  C.  A., 
4th  Cir.),  3©  Am.  B.  R.  732,  230  Fed.  403. 
1S6.  Peterson  v.  Nash  Bros.  (C.  C.  A.,  8th 
Cir.),  7  Am.  B.  R.  181,  112  Fed.  311 

156.  In  re  MoC^U  (C.  C.  A.,  6th  Cir.)  16 
Am.  B.  R.  670,  145  Fed.  898. 

157.  Robertson  Banking  Co.  v.  Chamber- 
lain (C,  C.  A.,  5th  Cir.),  36  Am.  B.  R.  198, 
228  Fed.  580. 

158.  Globe  Bank  &  Trust  Co.  v.  Martin, 
236  U.  S.  288,  34  Am.  B.  R.  162,  59  L.  Ed. 
583. 

159.  Boonville,  etc.,  v.  Blakey  (C.  C.  A,, 
7th  Cir.),  6  Am.  B.  R.  13,  107  Fed.  891; 
fiteele  v.  Buel  (C.  C.  A.,  8th  Cir.),  5  Am. 
B.  R.  165,  104  Fed.  968;  Stelling  v.  Jones 
liumber  Co.  (C.  C  A.,  7th  Cir.),  8  Am.  B.  R. 
621.  116  Fed.  261;  Southern  Cotton  Oil  Co. 
T.  Elliotte  (C.  C.  A.,  eth  dr.),  ,33  Am.  B.  R. 
375,  218  Fed.  567;  Massachusetts  Bonding  & 
Insurance  Co.  v.  Kemper  ( C.  C.  A.,  6th  Cir. ) , 
34  Am.  B.  R.  80,  220  Fed.  847. 


160.  Massachusetts  Bonding  4  Ins.  Co.  v. 
Kemper  (C.  €.  A.,  6th  Cir.),  34  Am.  B.  R.  80, 
220  Fed.  847. 

161.  In  re  Roche  (O.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  369,  101  Fed.  956;  Stevens  v. 
Nave-MoCord  Mercantile  Co.  (C.  C.  A.,  8th 
Cir.),  17  Am.  B.  R.  609,  150  Fed:  71. 

162.  Stevens  v.  Nave-McCord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.,  R.  609,  150  Fed.  71, 
holding  that  all  parties  aggrieved  by  a  final 
decision,  -whereby  a  petition  in  bankruptcy 
is  dismissed,  may  join  in  an  appeal  although 
some  complain  of  one  alleged  error  and  some 
of  another,  because  on  such  an  appeal  all 
prior  rulings  are  reviewable. 

168.  Hill  V.  Western  Electric  Co.  (C.  C.  A., 
6th  dr.),  32  Am.  B.  R.  332,  214  Fed.  243. 

164.  Matter  of  Dandridge  &  Pugh  (C.  C. 
A.,  7th  Cir.),  31  Am.  B.  R.  15, -209  Fed.  838. 

165.  Love  V.  Export  Storage  Co.  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  R.  171,  143  Fed.  1. 

166.  Foreman  v.  Burleigh  (C.  C.  A.,  1st 
Cir.),  6  Am.  B.  R.  230,  10»  Fed.  313. 
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i&  not,  strictly  speaking,  limited  to  him.  It  seems  liiat  a  creditor  may  appeal,^^ 

'and,  if  the  trustee  refuses  to  do  so,  the  district  court  has  the  power,  on  a 

proper  application,  either  to  order  him  to  take  the  appeal,  or  to  direct  tiiat 

a  creditor  be  permitted  to  do  so.^^ 

f.  Fraotioe. — (1)  Iisr  general. —  The  practice  on  appeals  under  subsection  a 

conforms  in  all  respects  to  other  appe&ls  in  equity  to  a  circuit  court  of 
appeals.^^  General  Order  XXXVI  should  be  consulted ;  also  the  rules  of  each 
circuit."*^  The  appeal  is  instituted  by  a  petition,  accompanied  by  an.  assign- 
ment of  errors,  presented  to  and  allowed  *'  by  a  judge  of  the  couii;  appealed 
from  or  the  court  appealed  to."  Section  997  of  the  Revised  Statutes  makes  an 
assignment  of  errors,  a  prayer  for  reversal,  and  a  citation  to  the  adverse  party 
essential  parts  of  the  record  upon  which  the  rulings  of  a  trial  court  may  be 
invoked  in  the  appellate  courts  of  the  United  States, 

(2)  AssioNMENT  OF  ERBORS. —  The  filing  of  an  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  appeal."^    If  the  assignment  of  errors  is 


167.  In  re  Roche  (C.  C.  A.,  6th  Cir.),  4 
Am.  B.  R.  369,  101  Fed.  956;  Chatfleld  v. 
ODwyer  (C.  C.  A.,  8th  Cir.),  4  Am.  B.  R. 
313,  101  I^d.  797;  Matter  of  National  Pressed 
Brick  Co.  (C.  C.  A.,  6th  Cir.),  32  Am.  B.  R. 
224,  -212  Fed.  «78. 

Right  of  creditof  in  opposition  to  be  heard. 
— ^An*  objecting  creditor  who  has  filed  objec- 
tions against  discharge  and  not  withdrawn 
them  is  entitled  to  be  heard  by  the  Circuit 
Court  of  Appeals  on  their  merits;  his  rights 
cannot  be  .prejudiced  by  the  vote  of  a  major- 
ity of  the  other  creditors  expressing  satis- 
faction with  a  proposed  compromise  of  con- 
flicting claims.  Matter  of  Ilk>vle  (C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  28,  220"Fed.  434. 

168.  McDaniel  v.  Stroud  (C.  C.  A.,  4th 
Cir.),  5. Am.  B.  R.  685,  106  Fed.  486;  Fore- 
man V.  Burleigh  (C.  C.  A.,  1st  Cir.),  6  Am. 
B.  R.  230,  109  Fed.  313. 

Where  a  trustee,  though  requested,  re- 
fuses to  appeal  from  an  order  which  affirmed 
an  order  of  a  referee  allowing  a  contested 
claim,  the  court  in  its  discretion  may  allow 
a  dissatisfied  creditor  to  appeal,  though  the 
better  practice  would  be  to  order  the  trustee 
to  appeal  or  to  allow  the  dissatisfied  creditor 
to  appeal  in  -his  name,  being  indemnified  in 
either  case  against  costs  by  such  creditor. 
Ohio  Valley  Bank  Co.  v.  Mack  et  al.  (C.  C. 
A.,  6th  Cir,),  20  Am.  B.  R.  40,  163  Fed.  155; 
Matter  of  National  Pressed  Brick  Co.  ( C.  C. 
A.,  6th  Cir.),  32  Am.  B.  R.  224,  212  Fed. 
878. 

169.  Gen.  Order  XXXVI  ( 1 )  provides  that 
"Appeals  from  a  court  of  bankruptcy  to  a 
circuit  court  of  appeals  shall  be  allowed  by 
a  judge  of  the  court  appealed  from  or  of 
the  court  appealed  to,  and  shall  be  regn- 
lated,  except  as  otherwise  provided  by  the 
act,  by  the  rules  governing  appeals  in  equity 
in  the  courts  of  the  United  States."  See 
also  In  re  Baker  (C.  C.  A.,  Ist  Cir.),  4  Am. 

B.  R.  778,  104  Fed.  287;  In  re  Robertshaw 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  341.  135  Fed. 
220;   Board  of  Commissioners  v.  Hurlev   (C. 

C.  A.,  8th  Cir.),  22  Am.  B.  R.  209,  169  Fed. 


92;  In  re  Quality  Shop  (C.  C.  A.,  7th  Cir.), 
29  Am.  B.  R.  854,  202  Fed.  196.  Such  gen- 
eral order  does  not  apply  to  appeals  in  con- 
troversies in  bankruptcy  proceedings  under 
§  24a.  Baker  Ice  Machine  Co.  v.  J^iley,  31 
Am.  B.  R.  513,  209  Fed.  844. 

It  is  the  ptactice  in  the  eighth  circuit  not 
to  anticipate  >a  further  appeal  but  to  await 
requests  for  findings  and  (inclusions  imder 
General  Order  XXXVI,  and  if  the  decree  has 
then  been  entered',  to  vacate  it  so  that  the 
order  nvay  be  observed.  Century  Savings 
Bank  v.  Robert  Moody  &  Son  (C.  C.  A.,  8th 
Cir.),  31  Am.  B.  R.  586,  209  Fed.  775. 

170.  No  forms  are  suggested  in  *'  Supple- 
mentary Forms,"  post,  for  the  reason  that 
the  customary  forms  on  appeals  and  writs  of 
error  under  the  Federal  'practice  are  avail* 
able  and  ahould  be  used.  For  forms  to  be 
used  on  appeals  to  the  Circuit  Cburt  of 
Appeals  see  Hagar  ft  Alexander^  Bankruptcy 
Forms    (2d  ed.)    Nos.  358-^76. 

171.  Filing  of  assignment  of  errors. —  In 
the  case  of  Lockman  v.  Lang  (C.  C.  A.,  8th 
Cir.),  11  Am.  B.  R.  597,  128  Fed.  279,  the 
court  said :  **  Section  997  of  the  Revised 
Statutes  makes  the  assignment  ef  errors,  a 
prayer  for  reversal  and  the  citation  to  the 
adverse  party  essential  parts  of  the  record 
upon  which  a  review  of  the  rulings  of  a 
trial  court  may  be  invoked  in  the  appellate 
courts  of  the  United  States.  When  an  ap- 
peal is  prayed  for  and  allowed  in  open  court 
the  prayer  for  reversal  and  the  citation  may 
be  waived,  but  the  assignment  of  errors  is 
indispensable  to  the  perfection  of  the  appeal. 
Rule  11  of  this  court  provides  that  *The 
plaintiff  in  error  or  appellant  shall  file  with 
the  clerk  of  the  court  below  with  his  peti- 
tion for  a  writ  of  error  or  appeal,  an  assign- 
ment of  errors  which  shall  set  out  separately 
and  particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  error  or 
appeal  shall  be  allowed  until  such  assign- 
ment of  errors  shall  have  been  filed.*  The 
reasons  for  this  rule  and  the  importance  of 
compliance  with  it  have  been  stated  in  numer- 
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8o  defective  as  not  to  indicate  the  error  complained  of ,  the  court  may  not 
take  oognizanoe  of  them.^^^  A  single  assignment  which  is  partly  good  and 
partly  bad  may  not  be  sustained^'"'  An  amendment  will  be  allowed  when  the 
special  dicomstances  justify  it,  and  the  application  is  promptly  made  on 
discovery  of  tiie  mist^e.^^^ 

(3)  Bond. —  If  the  appellant  is  not  the  trustee/^'  an  appeal  bond  is  properly 
executed  either  then  or  on  the  perfection  of  the  appeal  in  the  appellate  court, 
and  must  be  approved  by  the  judge  and  filed.^''^  It  has  been  held  that  since  the 
practice  on  appeals  in  bankruptcy  proceedings  under  §  25-a  are  controlled  by 
the  rules  in  equity  proceedings,  the  giving  of  a  bond  is  not  a  jurisdictional 
requisite.^^  A  bond  on  appeal  from  an  order  of  involuntary  adjudication 
is  sufficient  although  it  does  not  run  to  all  the  petitioning  creditors.  ^^'^  Where 
an  appeal  is  allowed  within  the  prescribed  time,  it  will  not  be  dismissed 
because  of  a  delay  of  a  few  days  in  filing  the  bond.^^ 

(4)  Citation. — When  the  appeal  is  allowed,  a  citation  is  issued  to  and 
served   -on    ike   opposite    party,^^    although    tiiis    is   not    a    jurisdictional 


ons  opinions  of  this  court.  In  Frame  v. 
Portiand  Gold  MIb.  Co.,  47  C.  C.  A.  664,  lOS 
Fed.  750,  this  court  dimniflBod  «  writ  of 
error  hecause  the  assignment  of  errors  was 
not  filed  until  two  days  after  the  issue  of 
the  writ.  In  Webber  v.  MiMUs,  124  Fed.  64, 
we  dismissed  an  appeal  because  the  assign- 
ment of  errors  was  not  filed  until  acfven  days 
after  the  aippeal  was  aUowed.  .  .  .  The 
assignment  of  errors  in  t}u8  case  was  not 
filed  until  the  seventh  day  after  the  appeal 
was  aUowed,  and  under  Kule  11  and  the  uni- 
form decisions  of  this  court  the  appeal  nrust 
be  dismissed." 

Failuxe  to  file  assignment  of  etror  under 
finle  11.— Under  Rule  11  of  the  Circuit 
Court  ctf  Appeals  a  failure  to  file  aaaign- 
ment  of  error  in  cases  in  which  a  writ  of 
error  is  the  prescribed  statutory  method  of 
Becnring  a  review  of  the  judgment  below, 
or  in  an  appeal,  does  not  invalidate  the 
writ,  or  appeal,  or  prevent  the  court,  into 
whi<di  it  is  returnable,  from  acquiring  juris- 
diction. Where  a  trustee  in  open  court  gives 
notice  of  hie  (intention  to  appsal  to  the  Cir- 
cuit Court  of  Appeals,  which  follows  the 
judge's  signature  to  the  decree,  but  do«>8  not 
file  assignments  of  error  until  four  days 
later  when  he  presents  a  formal  petition  for 
appeal  and  files  his  assignments  of  error, 
the  appeal  wiU  be  deemed  to  have  been  taken 
and  allowed  on  the  date  of  the  notice  in 
open  court,  and  the  assignments  of  error,  if 
necessary,  prc^rly  in  the  record,  and  a  mo- 
tion to  dismiss  will  not  be  aUowed.  Bernard 
V.  Lea  (C.  C.  A.,  Wh  Oir.),  31  Am.  B.  R. 436, 
210  Fed.  583. 

172.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678.  145  Fed. 
162,  holding  that  in  special  circumstances  %t\ 
amendment  will  be  allowed.  A  defective  writ 
of  error  is  amendable.  Long  v.  Farmers' 
State  Bank  (C.  C.  A.,  8th  Cir.),  17  Aul  B.  B. 
103,  147  Fed.  360. 


178.  In  the  case  of  Acme  Food  Co.  v. 
Meier  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  560, 
153  Fed.  74,  the  court  eaid:  "  The  eleventh 
rule  of  this  court  requires  that  eadi  error 
intended  to  be  assignied  shall  be  separately 
and  partftcolarly  set  out,  and  when  it  is  to 
the  cnarge,  the  assignment  shall  set  out  the 
part  referred  to  totidem  verbis.  We  have 
already  ruled  that  this  assignment,  so  far 
as  it  covers  the  questions  last  alluded  to,, 
is  not  well  taken.  We  cannot  sustain  a  sin- 
gle assignment  as  partly  good  and  partly  bad 
without  violating  our  rules." 

174.  Flickinger  v.  First  Nat.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed.  162. 

175.  Bankr.  Act,  {  25-c. 

176.  R.  S.,  II  1000,  1001:  Peugh  v.  Davis, 
110  U.  S.  227,  28  L.  Ed.  127;  Dodge  v. 
Knowles,  114  U.  S.  430,  20  L.  Ed.  144.  See 
WilU^ms  Broa.  v.  Savage  ( C.  C.  A.,  4th  Cir. ) , 
0  Am.  B.  R.  720,  120  Fed.  497. 

177.  In  re  Quality  Shop  (C.  C.  A.,  7th 
Cir.),  29  Am.  Am.  B.  R.  854,  202  Fed.  196; 
In  re  HiU  Co.  (C.  C.  A.,  7th  Oir.),  17  Am. 
B.  R.  517,  148  Fed.  832. 

Security  for  C08t8.^^rhere  is  no  statute, 
rule  or  settled  practice  giving  a  respondent 
or  appellee  the  right  to  apply  for  security  for 
costs  on  a  petition  to  review  in  matter  of  law 
the  proceedings  of  the  District  Court  for 
Porto  Rico  in  a  bankruptcy  case.  I^Iatter 
of  Vidal  (C.  C.  A.,  Ist  Oir.),  35  Am.  B.  R. 
806;  230  Fed.  603. 

178.  Flickinger  v.  First  Nat.  Bank  ( C.  O. 
A.,  Cth  Cir.),  16  Am.  B.  R.  678,  145  Fed. 
ie2. 

179.  Columbia  Iron  Works  v.  National 
Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am.  B.  R. 
340,  127  Fed.  99;  In  re  Hill  Co.  (C.  C.  A., 
7th  dr.),  17  Am.  B.  R.  517,  148  Fed.  832. 

180.  R.  S.  §§  998,  999.  Compare  also 
Jacobs  V.  George,  150  U.  S.  415,  37  L.  Ed. 
1127. 
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requisite. ^®^  It  has  been  held  that  the  citation  may  be  waived.^®  The  cita- 
tion should  give  the  names  of  all  the  applicants  for  the  writ.^^  Citations 
&ould  issue  to  all  parties  having  an  interest  in  the 'controversy;  if  parties 
are  omitted  the  court  may  direct  the  issuance  of  an  alias  citation  to  them, 
and  time  for  its  service  will  be  allowed  if  application  be  made  in  due'time/^ 
Defects  in  citations  may  be  cured  after  the  time  limited  for  taking  an  appeal.^** 

(6)  PBBirajCTiNG  APPEAL. —  (I)  In  general, —  The  appeal  is  perfected  by 
the  giving  and  approval  of  the  bond,  and  the  issue  of  citation-  The  author- 
ities are  conflicting  as  to  whether  this  must  be  done  within  ten  days*  There 
are  a  nmnber  of  cases  holding  positively  that- the  appeal  is  not  taken  within  the 
prescribed  time  unless  so  perfected  within  the  ten  days.^®^  On  the  other 
hand  it  has  'been  held  that  the  failure  to  perfect  the  bond  and  issue  citation 
within  the  time  prescribed  for  the  appeal  does  not  furnish  ground  for  a  dis- 
missal of  the  appeal.^^  The  time  to  appeal  b^ns  to  run  from  the  date  of 
the  entry  of  the  order  upon  the  records  of  the  court."® 

(II)  Record  to  be  certified;  conierds. — ^After  the  filing  of  the  bond  and 
issue  of  citation  the  record  is  certified  to  the  court  and  printed ;  the  case  is 
then  brought  on  and  argued  in  the  usual  way."®  The  rule  of  the  circuit  court 
of  appeals  provides  that  *^  no  case  will  be  heard  until  a  complete  record,  con- 
taining in  itself  and  not  by  reference,  all  the  papers,  exhibits,  depositions, 
and  other  proceedings,  which  are  necessary  to  the  hearing*in  this  court,  shall 
be  filed/^"^     There  should  be  a  substantial  compliance  with  this  require- 


181.  In  re  Quality  Shop  (C.  C.  A.,  7th 
Cir.),  29  Am.  B.  K.  854,  202  Fed.  196;  In  re 
mU  Co.  (€.  C.  A.,  7th  Cir.),  17  Am.  B.  R. 
617,  148  Fed.  832. 

189.  Lockman  v.  Lang  (C.  C.  A.,  8th  Cir.), 

11  Am.  B.  R.  697,  128  Fed.  279. 

188.  Kerrch  v.  United  States  (C.  C.  A.,  Ist 
Cir.),  22  Am.  B.  R.  544,  171  Fed.  366. 

184.  Oray  v.  Grand  ForkB  Mercantile  Co., 
(C.  C.  A.,  8th  Cir.),  14  Am.  B.  R  780,  138 
F^.  344,  70  C.  C.  A.  634;  Lockman  v.  Lang 
(C.  C.  A.,  8th  Cir.),  11  Am.  B.  R.  597,  128 
Fed  279. 

185.  li  re  Hill  Co.  (C.  C.  A.,  7th  Cir.f,  17 
Am.  B.  R.  517,  148  Fed.  832. 

186.  NorcroBB  v.  Nave  (C.  C.  A.,  8th  Cir.), 
4  Am.  B.  R.  317,  101  Fed.  796;  Kenova  Loan 
&  Trust  Co.  V.  Graham  (C.  C.  A.,  4th  Cir.), 
14  Am.  B.  R,  318,  135  Fed.  717;  In  re  Muel- 
ler (C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  256, 
135  Fed.  711;  In  re  MoCall  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  670,  145  Fed.  898. 

187.  Lockman  v.  Lang  (C.  C.  A.,  8th  Cir.), 

12  Am.  B.  R.  497,  132  Fed.  1 ;  Gray  v.  Mer- 
cantile Co.  (C.  C.  A.,  8th  Cir.),  14  Am.  R.  R. 
780,  138  Fed.  344;  In  re  Quality  Shop  (C.  C. 
A.,  7th  Cir.),  29  Am.  B.  R.  854,  202  Fed. 
196;  Robertson  Banking  Co.  v.  Chamberlain 
(€.  C.  A.,  5th  Cir.),  36  Am.  B.  R.  198,  228 
Fed.  600,  holding  in  effect  that  the  filing  of 
the  petition  for  an  appeal  within  the  pre- 
scribed time  is  sufficient. 

Curing  defects  in  bond  and  citation. —  In 
the  case  of  Columbia  Iron  Works  v.  Na- 
tional Lead  Co.  (C.  C.  A.,  6th  Cir.),  11  Am. 
B.  R.  340,  127  Fed.  99,  the  court  said:  "It 
appears  that  the  appeal  was  prayed  and 
allowed  within  ten  days  as  prescribed  by  the 
act;  but  that  the  bond  was  not  filed  nor  the 


citation  fssued  and  served  untU  a  few  day« 
after  the  expiration  of  the  ten  days.  But 
the  general  rule  is  that  when  an  appeal  is 
allowed  within  th%  time  prescribed  by  law, 
it  is  sufficient  for  the  purpose  of  moving  the 
case  though  it  is  necessary  in  order  to  per- 
fect the  appeal,  that  a  bond  should  be  filed 
and  that  a  oitation.  should  be  issued  and 
served,  where,  as  in  thi^  case,  the  appeal  is 
not  prayed  in  open  court.  The  filing  cf  the 
bona  and  the  Service  of  the  citation  are 
ftteps  to  be  taken  in  perfecting  the  appeal, 
and  if  these  steps  are  taken  before  the 
motion  to  dismiss  the  appeal  is  made,  the 
court  will  ordinarily  decline  to  dismiss  the 
appeal  because  of  the  delay  in  filing  the  bond 
and  serving  the  citation.  In  the  present  case 
the  delay  was  for  a  few  days  only,  and  we 
do  not  think  the  interests  of  the  opposite 
party  were  to  any  appreciable  ext^t  im- 
paired thereby.  The  motion  to  dismiss  upon 
that  ground  is  therefore  denied."  See  also 
In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.),  17  Am. 
B.  R.  517,  148  Fed.  832,  holding  that  a  cita- 
tion and  bond  are  not  jurisdictional  requi- 
sites, and  defects  therein  may  be  cured  aiter 
the  time  limited  for  taking  an  i^ppeal. 

188.  So  held  in  respect  to  an  appeal  from 
an  order  confirming  a  conyposition.  In  re 
MeCall  (C.  C.  A.,  6th  Cir.),  16  Am.  B.  R, 
670,  145  Fed.  898. 

189.  As  to  practice  on  certification  of  rec- 
ord, see  In  re  Robertshaw  Mfg.  Co.  (D.  C, 
Pa.),  14  Am.  B.  R.  341,  135  Fed.  220;  Code, 
etc.,  Coal  Co.  v.  Caldwell  (C.  C.  A.,  4th  Cir.), 
17  Am.  B.  R.  135,  147  Fed.  475. 

190.  Rules  of  Circuit  Court  of  Appeals, 
No.  14. 
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ment.^^^  It  is  a  common  practice  for  the  parties  to  stipulate  that  certain 
portions  of  the  record  should  be  certified  to  the  appellate  court;  where  such 
a  stipulation  is  entered  into  parts  of  the  record  may  be  certified,  although 
of  course  the  record  must  be  sufficient  to  enable  the  appellate  court  to  pass 
upon  the  questions  submitted. ^^  The  bankruptcy  court  is  not  required  to 
find  as  to  the  facts  and  the  record  need  not  contain  findings  of  facts.  It  is 
preferable,  however,  to  include  such  findings  as  an  aid  to  the  appellate  court. ^^ 
It  is  sufficient  if  all  the  evidence  on  which  the  district  court  determined  the 
question  is  contained  in  the  record.  ^^  A  proceeding  in  bankruptcy  is  a 
proceeding  in  equity  and  the  taking  of  testimony  therein  and  the  review  by 
appeal  are  governed  by  the  practice  which  obtains  in  suits  in  equity  except 
where  otherwise  specified ;  all  the  evidence  offered  by  either  party  should  be 
taken  and  record^  and,  in  case  of  an  appeal,  be  returned  to  the  appellate 
court.  The  evidence  which  is  held  by  the  referee  or  district  court  to  be 
incompetent,  irrelevant  or  immaterial  should  be  included  so  that  the  appel* 
late  court  may  render  its  opinion  as  to  whether  the  evidence  rejected  shpuld  or 
should  not  have  been  received. ^^®*^  The  appellate  court  need  not  consider  errors 
not  specifically  assigned,*®*  though  this  is,  of  course,  discretionary.  The  record 
should  show  when  the  appeal  was  perfected.^"^  The  court  from  which  an 
apx)eal  is  taken  may  not  interfere  in  the  discretion  allowed  to  the  appellant 
in  designating  the  record  to  be  certified.^®^     The  record  ^ould  disclose  the 


191.  Cook,  etc..  Coal  Co.  v.  Caldwell  (C. 
C.  A.,  4th  Cir.),  17  Am.  B.  H.  135,  147  Fed. 
475;  In  re  Robertahaw  Mfg.  Co.  <D.  C,  Pa.), 
14  Am.  B.  R.  341,  135  Fed.  220;  Flickingco? 
v.  First  Nat.  Bank  (C.  C.  A.,  6th  Cir.),  16 
Am.  B.  R.  678,  145  Fed.  162;  Devriea  y. 
Shanahan  (C.  C.  A.,  4th  Cir.),  10  Am.  B.  R. 
518,  122  Fed.  629;  In  re  Richards  (C.  C.  A., 
7th  Cir.),  3  Am.  B.  R.  145,  96  Fed.  035. 

199.  In  re  Robertshaw  Mfg.  Co.  (IK  C, 
Pa.),  14  Am.  B.  R.  341,  135  Fed.  220;  Cmi- 
ninghamT.  Bank  (C.  C.  A.,  6th  Cir.),  4  Am. 
B.  R.  192,  103  Fed.  932. 

Record  containing  no  eridence^ — ^An  appeal 
to  the  Circnit  Court  of  Appeals  iiom  an 
order  or  decree  denying  an  adjudication  and 
dioniasing  an.  involuntary  petition  cannot  be 
entertained  where  the  record  contains  noUe 
of  the  teatiuKmy,  either  in  form  or  substance, 
returned  by  the  referee  and  passed  upon  by 
the  District  Court.  Matter  of  Murphy  ( C.  C. 
A.,  mh  Cir.),  36  Am.  B.  B.  712,  229  Fed.  968. 

193.  In  re  Meyers  (I>.  C,  N.  Y.),  5  Am- 
B.  R.  4,  105  Fed.  353. 

Necessity  of  special  finding. —  The  circuit 
court  of  ai^pealft  in  the  second  circuit  has 
pointed  out  that  in  the  absence  of  special 
findings  the  court  cannot  tell  except  by  in- 
ference  what  facts  were  or  were  not  found, 
hut  must  examine  all  the  evidence  and  deter* 
mine  whether  the  decree  of  the  court  below 
waa  right.  Van  Iderstine  v.  National  Die- 
eount  Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
345,  174  Fed.  518,  affd.  227  U.  S.  676,  29  Am. 

B.  R.  478,  67  L.  Bd.  652. 

194.  Cunningham  v.  German  Ins.  Bank  (C. 

C.  A.,  6th  Oir.) ,  4  Am..B.  R.  192, 103  Fed.  932. 

195.  Evidence  objected  to  and  ruled  out. — 
In  the  case  of  First  National  Bank  of  Phila- 
delphia V.  Abbott   (C.  C.  A.,  8th  Cir.),  21 


Am.  B.  R.  436,  165  Fed.  852,  the  court  said: 
'^If  evidence  is  objected  to  and  ruled  out 
it  mittst  nevertheless  be  written  down  and 
preserved  in  the  record,  subject  to  the  objec- 
tion, or  the  ruling  cannot  be  considered  in 
the  appellate  court.  From  the  general  rule 
that  all  evidence  offered  must  be  taken  and 
preserved,  the  evidence  of  a  privileged  wit- 
ness, evidence  plainly  privileged  and  evidence 
which  clearly  and  amrmatively  appears  to 
be  so  incompetent,  irrelevant  or  immaterial 
that  it  would  be  an  abuse  of  the  process  or 
power  of  the  court  to  convpel  its  production 
or  to  permit  its  introduction,  are  excepted. 
Referees,  other  officers  taking  testimony  and 
the  district  court,,  are  governed  by  the  same 
rule  of  practice  in  the  taking  of  evidence  and 
the  hearing  of  controversies  in  bankruptcy, 
where  the  reason  for  the  rule  is  much  stronger 
than  in  ordinary  suits  in  equity,  because 
many  of  the  orders  and  decrees  in  bankruptcy 
are  reviewable,  first  in  the  district  court  and 
again  in  the  court  of  appeals,  and  the  de- 
lays would  be  intolerable  if  it  were  neces- 
sarjr  for  each  court"  to  remand  for  further 
testimony  whenever  it  found  that  excluded 
evidence  should  have  been  received." 

196.  Boonville,  etc.,  v.  Blakey  (C.  C.  A., 
7th  Cir.),  6  Am.  B.  R.  13,  107  Fed.  891;  In 
re  Gutterson  (D.  C,  Mass.),  14  Am.  B.  R. 
495,  136  Fed.  698. 

197.  Williams  Bros.  v.  Savage  (C.  C.  A., 
4th  Cir.),  9  Am.  B.  R.  720,  120  Fed.  497. 

198.  Designation  of  parts  of  record. —  In 
the  case  of  In  re  Robertshaw  Mfg.  Co.  (D. 
C,  Pa.),  14  Am.  B.  R.  341,  136  Fed.  220, 
the  court  said:  "The  petition  of  the  Im- 
perial Woolen  Co.  upon  which  this  rule  was 
granted,  sets  forth  such  parts  of  the  record 
as  they  regard  sufficient  for  a  full  and  com- 
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appearances  by  the  parties,  but  it  will  be  presumed  that  the  appearances 
required  to  be  entered  by  objecting  creditors  under  General  Order  XXXII 
were  duly  and  properly  entered  where  no  objection  thereto  had  been  urged 
in  the  court  below/®®  Where  the  record  is  incomplete  the  appeal  should  not 
be  dismissed  but  the  record  should  be  coinpleted  upon  motion  by  the  appellee 
to  compel  the  appellant  to  file  a  transcript  of  such  other  papers  and  evidence  as 
are  deemed  necessary.^®®  If  it  appears  that  books  and  other  exhibits  cannot  be 
transcribed  or  represented  by  phot(^aphic  copies,  an  order  may  be  made  to 
present  such  books  and  exhibits  to  the  appellate  court  as  a  part  of  the  retum.^**^ 
The  certification  must  be  made  by  the  clerk  of  the  district  court  and  not  by 
the  referee.^®^ 

(6)  FoBCB  ANi>  EFFECT  OF  FINDINGS  OF  FAOT. —  In  Conformity  with  the 
rule  in  equity  the  circuit  court  of  appeals  will  not  interfere  with  findings  of 
facts  by  the  district  judge,  or  by  a  referee,  affirmed  by  a  district  court,  imless 
the  findings  are  clearly  erroneous,  or,  as  it  is  sometimes  expressed,  manifestly 
againsi  the  weight  of  evidence.**^     When  the  court  has  considered  conflicting 


plete  understanding  of  the  case  in  the  appel- 
late court,  and  we  are  of  the  opinion  that 
their  judgment  is  right  in  this  reepect,  but 
we  know  of  no  law  which  authorizes  the 
court  from  which  an  appeal  is-  taken,  to 
designate  what  records  in  the  court  below 
shall  be  certified  upon  which  the  appellate 
court  shall  determine  the  appeal ;  in  fact,  the 
judge  of  the  court  from  which  the  appeal 
is  taken  ought  not  in  the  least  to  interfere 
in  the  discretion  allowed  by  the  general  term^ 
used  in  the  act  of  Congress  and  rules  of 
court  in  designating  the  record  to  be  certi- 
fied in  cases  of  appeal,  as  his  judgment  is 
to  be  reviewed  and  his  opinion  of  the  im- 
portance and  relevancy  of  m>atters  contained 
in  the  record  might  in  the  estimation  of 
counsel  for  one  side  or  the  other  be  as  faulty 
as  it  is  claimed  his  judgment  is  from  which 
an  appeal  is.  taken ;  and  if  an  order  of  the 
court  from-  which  the  appeal  is  taken  should 
have  the  effect  of  restricting  the  record  in 
all  cases  where  such  a  defect  had  been  made, 
there  would  be  the  possibility  of  a  feeling 
upon  the  one  side  or  the  other  that  they 
had  not  secured  a  fair  hearing  on  the  full 
record." 

199.  Shaffer  T.  Koblegard  Co.  (C.  C.  A.,  4th 
€ir.),  24  Am.  B.  R.  898,  183  Fed.  71. 

aOO.  Flickinger  v.  First  N<at.  Bank  (C.  C. 
A.,  6th  Cir.),  16  Am.  B.  R.  678,  145  Fed.  162. 

Cost  of  supplying  Additional  matter. — 
Where  on  the  appeal  by  the  debtor  from 
an  adjudication  in  involuntary  proceedings 
it  appears  that  an  alleged  amount  of  evi- 
dence in  the  case  has  not  been  inserted  in 
the  record  because  claimed  by  the  appellant 
to  be  immaterial  on  the  appeal,  a  motion  of 
the  appellee  to  include  such  evidence  in  the 
record  will  be  allowed,  with  the  reservation 
of  power  in  the  appellate  court  to  ultimately 
determitie  who  shall  pay  the  cost  incident 
to  the  supplying  of  such  additional  matter. 
Herman  Keck  Mfg.  Co.  v.  Lorsch  (C.  C.  A., 
6th  Cir.),  24  Am.  B.  R.  705,  179  Fed.  485. 


Remedy  for  incomplete  record. —  When  the 
certificate  of  the  clerk  of  the  district  court 
does  not  show  that  the  record  is  a  full  and 
complete  record  of  the  entire  proceedings,  the 
appeal  should  not  be  dismissed,  but  if  it  does 
not  appear  by  stipulation  or  otherwise  that 
the  record  contains  all  that  is  necessary  to 
the  determination  of  the  inatters  involved  in 
an  appeal,  and  if  the  appellee  is  not  con- 
tev"^  with  the  transcript  as  filed,  he  should 
promptly  move  the  court  to  require  the  ap- 
pellant to  complete  the  record  by  filing  a 
transcript  of  such  other  papers  in  evidence 
as  he  deems  necessary  and  points  out.  The 
motion  papers  should  show  that  the  docu- 
ments and  proofs  desired  constitute  a  part 
of  the  record  upon  which  the  judgment  of 
the  district  court  was  rendered,  and  not 
simply  that  such  documents  and  proofs  con- 
stitute the  original  evidence  upon  which  the 
referee  made  the  findings  which  were  sub- 
s.quently  reviewed  by  the  district  judge. 
Cunningham  v.  German  Insurance  Baxic  (0» 
C.  A.,  6th  Cir.),  4  Am.  B.  R.  192,  103  Fed. 
932. 

801.  Herman  Keck  Mfg.  Co.  v.  Lorsch  (C- 
C.  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 
486. 

202.  Cook,  etc..  Coal  Co.  v.  CaldweU  (C. 
C.  A.,  4th  Cir.),  17  Am.  B.  R  135,  147  Fed. 
476. 

208.  In  re  Noyes  (C.  0.  A.,  1st  Cir.),  11 
Am.  B.  R.  606,  127  Fed.  286;  Burleigh  v. 
Foreman  (C.  C.  A.,  Ist  Cir.),  12  Am.  B. 
R.  88,  139  Fed.  13;  Barton  Bros.  v.  Texas 
Produce  Co.  (C.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  502,  136  Fed.  355;  In  re  Cole  (C.  C. 
A..  1st  Cir.),  16  Am.  B.  R.  302,  144  Fed. 
392;  In  re  Lawrence  (C.  C.  A.,  2d  Cir.),  13 
Am.  B.  R.  798,  134  Fed.  843;  Edinburg 
Coal  Co.  V.  Humphreys  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  593,  134  Fed.  839;  Dodge  v. 
Norlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
176,  133  Fed.  363;  Canner  v.  Webster  Tap- 
per Co.   (C.  C.  A.,  1st  dr.),  21  Am.  B.  R. 
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evidence  and  made  a  finding  or  decree  it  is  presumptively  correct  and  unless 
some  obvious  error  of  law  has  intervened  or  some  serious  mistake  of  fact  has 
been  made  the  finding  or  decree  must  be  permitted  to  stand.*^  An  order  of 
adjudication  will  be  reversed  on  appeal  where  a  stipulation  in  which  all  proved 
or  provable  claims  against  the  bankrupt  are  represented  is  filed  asking  that 
the  order  be  reversed  and  the  appeal  dismissed.*** 


872,  168  Fed.  619;  In  re  Sweeney  (C.  C.  A., 
6th  Cir.),  21  Am.  B.  R.  866,  168  Fed.  612; 
Matter  of  Schmid  (C.  C.  A.,  3d  Cir.),  36 
Am.  B.  R.  548,  230  Fed.  818;  Owens  v.  Farm- 
ers' Bank  of  Abbeville  (C.  C.  A.,  4tli  Cir.), 
36  Am.  B.  R.  324,  228  Fed.  608;  Matter  of 
Brown  Commercial  Car  Co.  (C  C  A.,  7tk 
Cir.),  36  Am.  B.  R.  45,  227  Fed.  387;  WU- 
8on  v.  Continental  Building  &  Loan  Associa- 
tion (C.  C.  A.,  9th  Cir.),  37  Am.  B.  R.  444, 
232  Fed.  824;  Matter  of  Permell  (C.  C.  A., 
3d  Cir.),  32  Am.  B.  R.  241,  214  Fed.  337; 
Deupree  v.  Wateon  (C.  C.  A.,  6th  Cir.),  32 
Am.  B.  R.  407,  216  Fed.  483.  See  cases 
digested  Am.  Bankr.  Dig.  f  1232. 

Review  bi  findings  of  fact« — Where  the 
testimony  is  conflicting  and  the  findings  of 
fact  of  the  referee  and  district  judge  are  the 
same,  the  facts  will  not  be  inquired  into  by 
an  appellate  court  unless  there  is  plain  error. 
In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R. 
605,  196  Fed.  292;  Matter  of  National 
Pressed  Brick  Co.  (C.  C.  A.,  6th  Cir.),  32 
Am.  B.  R.  324,  212  Fed.  878. 

Mistake  of  fact>^  Where  both  the  master 
and  the  district  court  have  agreed  upon  find- 
ings and  conclusions  from  conflicting  evi- 
dence, they  are  presumptively  correct  and 
must  be  sustained  unless  an  obvious  error  of 
law  or  some  serious  mistake  of  fact  appears. 
Aller-Wilmes  Jewelry  Co.  v.  Osbom  (CC  C.  A., 
8th  dr.),  36  Am.  B.  R.  714,  231  Fed.  907; 
Wood  Mowing  and  Reaping  Machine  Co.  v. 
CtoU  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  610, 
231  Fed.  679. 

tOl  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  613, 162  Fed.  943,  affd.  213  U.  S. 
223,  22  Am.  B.  R.  1,  53  L.  Ed.  772;  Houdc 
▼.  Christy  (C  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
330,  152  Fed.  612 ;  Merchants'  Nat.  Bank  v. 
Cole  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  44, 
149  Fed.  708;  Hussey  v.  Richardson-Roberts 
Dry  Goods  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  611,  148  Fed.  598;  Brady  v.  Bernard 
A  Kittinger    (C.  C.  A.,  6th  Cir.),  22  Am. 

B.  R.  342,  170  Fed.  676;  Carroll  v.  Stem  & 
Goldsmith  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  R. 
570,  223  Fed.  723.  See  cases  digested  Am; 
Bankr.  Dig.  {  1231. 

Review  of  discretionary  rulings. —  In  the 
case  of  Gold  y.  South  Side  Trust  Ca    (C. 

C.  A.,  3d  Cir.),  24  Am.  B.  R.  678,  179  Fed. 
210,  it  was  held  that  where  a  ruling  con- 
curred in  by  both  referee  and  district  judge 
in  an  administrative  matter  involves  the 
exercise  of  discretionary  power,  the  court's 
action  should  not  be  seversed  upon  appeal 
unless  it  clearly  appears  wnmg  was  done. 
This  case  was  an  appeal  from  an  order  of 


the  bankruptcy  court  confirming  a  report 
of  the  referee  which  rejected  a  claim  of  a 
real  estate  broker  for  commissions,  and  the 
court  said:  *' No  legal  liability  existed  and 
while  it  may  be  that  under  the  facts  here 
disclosed  the  referee  might  have  allowed  com- 
pensation, such  allowance  would  be  an  exer- 
cise of  discretionary  power  and  not  an 
enforcement  of  legal  right.  Indeed,  the  coun- 
sel for  the  defense  conceded  at  the  argument 
in  this  court  that  the  allowance  of  this 
claim  by  the  court  and  referee  was  discre- 
tionary. Such  being  the  case  and  although 
there  may  be  merit  in  the  appellant's  conten- 
tion, we  are  strongly  averse  unless  it  clearly 
appears  wrong  was  done,  to  reverse  a  ruling 
concurred  in  by  both  referee  and  district 
judge  in  any  administrative  matter.  If 
abuses  threaten  to  creep  into  bankruptcy  pro- 
cedui^,  those  charged  with  local  administra- 
tion are  in  better  position  to  prevent  such 
abuses  than  are  appellate  tribunals*  It  fol- 
lows therefore  that  in  such  matters  the 
court's  action  should  not  be  reversed  unless 
unmistakably  wrong." 

Findings  of  fact,  dependent  upon  conflict- 
ing ttstimony,  by  a  judge,  master  or  referee, 
who  have  seen  and  heard  the  witnesses  tes- 
tify, have  every  reasonable  presumption  in 
their  favor,  and  should  not  be  set  aside  or 
modified,  imless  it  clearly  appears  that  there 
was  error  or  mistake  on  their  part.  Finlay- 
son  V.  Barrows  (C.  C.  A.,  6th  Cir.),  34  Am. 
B.  R.  420,  221  Fed.  936. 

When  findings  of  district  court  not  to  be 
disturbed. — ^An  appeal  "  as  in  equity,"  undez 
section  26a  of  the  Bankruptcy  Act,  presents 
the  controversy  for  determination  de  novo 
under  the  new  rules  as  under  the  old  rules; 
'but  where  the  trial  judge  has  heard  the  tes- 
timony in  open  court  his  finding  of  fact 
should  not  be  disturbed  unless  the  record 
very  clearly  discloses  either  a  misapprehen- 
sion of  the  testimony  or  a  mistaken  appli- 
cation of  the  law.  Matter  of  Kaplan  ( C.  C. 
A.,  7th  Cir.),  37  Am.  B.  R.  104,  234  Fed. 
866. 

Conflicting  evidence. —  When  a  trial  court 
has  considered  conflicting  evidence,  made  his 
findings  and  decree  thereon,  they  will  be  held 
by  appellate  courts  to  be  presumptively  cor- 
rect, and  unless  an  obvious  error  has  inter- 
vened in  the  application  of  the  law,  or  some 
serious  mistake  has  been  made  in  the  con- 
sideration of  the  evidence,  the  findings  must 
stand.  Nichols  v.  Elken  et  al.  (C.  C.  A.,  8th 
Cir. ) ,  35  Am.  B.  R.  365,  225  Fed.  689. 

206.  Matter  of  Donnelly  (C.  C.  A.,  6th 
Cir.),  32  Am.  B.  R.  232,  211  Fed.  118. 
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(7)  Effbct  of  appeal  and  decision. —  Whether  an  appeal  acts  as  a  stay  on 
proceedings  in  the  court  below  is  a  question  not  often  important.  It  may  be 
obviated  by  an  application  to  the  judge  below  for  a  supersedecLS,^^  When  the 
appellate  court  confirms  or  reverses  an  order  of  the  court  below  and  remands  the 
same  to  such  court,  the  court  below  is  bound  to  obey  the  mandate  and  carry  it 
into  effect  without  any  change  or  limitation.**^ 

(8)  Costs  of  appeal. —  Costs  follow  the  practice  and  rules  of  the  court,  l)ut 
where,  in  an  appeal  against  a  trustee,  the  order 'below  is  reversed  on  a  proposition 
brought  forward  by  the  appellate  court  itself,  no  costs  will  be  allowed.*®*  The 
bankrupt  is  not  entitled  to  have  the  cost  of  the  transcript  and  the  printing  of  the 
record  paid  out  of  the  funds  of  the  estate  because  he  is  without  the  necessary 
means  to  defray  the  expense.**** 

IV.  REVIEWS  BY.  SUPREME  COURT. 

a.  From  a  circnit  court  of  appeals. — (1)  Effect  op  act  of  1915  limiting  appeals. 
— ^AU  decrees  and  judgments  of  the  circuit  courts  of  appeal  in  cases  arising 
under  the  bankruptcy  act  are  made  final  by  Act  of  Congress  of  January  28, 1915 
(38  Stat,  at  Large,  804,  ch.  22),  as  amended  by  Act  of  Congress,  approved  Sep- 
tember 6,  1916,  (ch.  448  of  Laws  of  1916),  as  follows:  **  That  judgments  and 
decrees  of  the  circuit  courts  of  appeals  in  all  proceedings  and  causes  arising 
under  *An  Act  to  establish  a  uniform  system  of  banSruptcy  throughout  the 
United  States,*  approved  July  first,  eighteen  hundred  and  ninety-eight,  and  in  all 
controversies  arising  in  such  proceedings  and  causes;  also,  in  all  causes  arising 
under  'An  Act  relating  to  the  liability  of  common  carriers  by  railroad  to  their 
employees  in  certain  cases,'  approved  April  twenty-second,  nineteen  hundred  and 
eight ;  also,  in  all  causes  arising  under  *  An  Act  to  promote  the  safety  of  employees 
and  travelers  upon  railroads  by  limiting  the  hours  of  service  of  employees 
thereon,'  approved  March  fourth,  nineteen  hundred  and  seven;  also,  in  all  causes 
arising  under  'An  Act  to  promote  the  safety  of  employees  and  travelers  upon 
railroads  by  compelling  common  carriers  engaged  in  interstate  commerce  to  equip, 
their  cars  with  automatic  couplers  and  continuous  brakes  and  their  locomotives 
with  driving-wheel  brakes,  and  for  other  purposes,'  approved  March  second, 
eighteen  hundred  and  ninety-three;  and,  also,  in  all  causes  arising  under  any 
amendment  or  supplement  to  any  one  of  the  aforementioned  Acts  which  has  been 
heretofore  or  may  hereafter  be  enacted,  shall  be  final,  save  only  that  it  shall  be 
competent  for  the  Supreme  Court  to  require  by  certiorari,  upon  the  petition  of 
any  party  thereto,  that  the  proceeding,  case,  or  controversy  be  certified  to  it  for 
review  and  determination,  with  the  same  power  and  authority  and  with  like  effect 
as  if  taken  to  that  court  by  appeal  or  writ  of  error." 

The  language  of  this  act  is  very  comprehensive,  and  embraces  proceedings  and 
cases  arising  under  the  bankruptcy  act  and  controversies  arising  in  such  pro- 
ceedings, and- provides  that  the  judgments  and  decrees  of  the  Circuit  Court  of 
Appeals  in  such  controversies,  proceedings,  and  cases  shall  be  final.^®** 

The  purpose  of  the, act  is  obvious.  It  is  to  relieve  the  Supreme  Court  from  the 
necessity  of  considering  cases  in  bankruptcy,  where  a  determination  is  made  by  a 
circuit  court  of  appeal,  except  when  brought  to  the  Supreme  Court  by  writ  of 
certiorari.*®®*    It  will  be  observed  that  the  Supreme  Court  may  require  the  case 


206.  See  R.  S.,  §  1007;  Covington  Stock 
Yards  v.  Keith,  121  U.  S.  248,  30  L.  Ed.  914; 
Adams  v.  Lane,  16  How.  148;  French  v.  Shoe- 
maker, 12  Wall.  86;  Hunt  v.  Oliver,  109 
U.  S.  177;  Texas,  etc.,  Co.  v.  Murphy,  111 
U.  S.  488,  28  L.  Ed.  492. 

Without  a  supersedeas  an  appeal  never 
suspends  the  execution  of  an  order  nor  stops 
its  enforcements.  Matter  of  Brady  (T).  C., 
Ky.),  21  Am.  B.  R.  364,  169  Fed.  152. 

807.  In  re  Hudson  River  Electric  Power 


Co.  (D.  C,  N.  Y.),  25  Am.  B.  R.  873,  184 
Fed.  970. 

208.  In  re  Jourdan  (C.  C.  A.,  Ist  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726. 

809.  Herman  Keck  Mfg.  Co.  v.  Lorsch  (C. 
C.  A.,  6th  Cir.),  24  Am.  B.  R.  705,  179  Fed. 
485. 

809a.  Staats  Co.  v.  Security  Trust  and  Sev. 
Bank  (U.  S.  Sup.  Ot.),  39  Am.  B.  R.  335. 

809b.  Central  Trust  Co.  v.  Lueders,  239 
U.  S.  11,  35  Am.  B.  R.  730. 
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"to  be  certified  to  it  for  review  and  determination,  with  the  same  power  and 
authority  as  if  taken  to  that  court  by  appeal  or  writ  of  error.'*  It  would  appear 
that  the  intent  was  to  limit  the  right  of  review  under  this  act  to  the  cases  in  which 
an  appeal  might  be  brought  under  §  25-b  of  the  bankruptcy  act.  In  this  view, 
many  of  the  determinations  of  the  Supreme  Court  under  that  section  are  now 
applicable.  The  practice  on  review  will  be  that  prescribed  where  writs  of  cer- 
tiorari are  issued  out  of  the  Supreme  Court.  It  may  be  useful  to  retain  references 
to  former  cases  on  appeal  to  the  Supreme  Court,  and  for  that  reason  ^  have 
induded  the  following  paragraph  as  to  appeals  to  the  Supreme  Court. 

(2)  FoBMEB  APPEALS  TO  SUPREME  CouBT. —  Under  the  law  as  it  existed  prior 
to  the  act  of  January  28, 1915,  above  referred  to,  appeals  to  the  Supreme  Court  of 
the  United  States  were,  in  bankruptcy,  limited  by  §  25-b  of  the  act  to  controver- 
sies on  claims  of  over  $2,000,*^*  where  a  Federal  question,  so-called,  is  involved, 
or,  if  no  such  question  is  involved,  where  a  justice  of  that  court  has  certified  that 
the  decision  of  the  question  in  controversy  ''  is  essential  to  the  uniform  construc- 
tion of  the  act  throughout  the  United  States. ' '  ***  In  the  absence  of  a  certificate 
an  appeal  from  a  decision  of  a  circuit  court  of  appeals  allowing  or  rejecting  a  claim 
where  the  amount  in  controversy  exceeds  $2,000,  may  not  be  taken  unless  a 
Federal  question  of  the  kind  described  in  §  237  of  the  Judicial  Code  is  involved.*" 
Sections  239-241  of  the  Judicial  Code,  providing  for  appeals  and  writs  of  error 
from  circuit  court  of  appeals  to  the  Supreme  Court  have  no  relation  to  the 
revisory  power  conferred  by  §  24-b  of  the  bankruptcy  act  and  parties  having 
elected  to  litigate  in  such  court  under  these  sections,  the  proceedings  terminate 
there  unless  the  case  is  one  arising  under  §  25-b  and  is  properly  certified  to  the 
Supreme  Court  as  therein  required.*^*  Under  the  Judicial  Code  the  jurisdic- 
tional amount  is  $1,000 ;  under  §  25-b  it  is  $2,000 ;  of  course  the  two  cannot  stand 
together.  If  the  case  relates  to  establishing  a  lien  on  real  property,  and  involves 
a  question  which  might  arise  independently  of  a  proceeding  in  bankruptcy,  it  is 
appealable  to  the  Supreme  Court  under  the  above  sections  of  the  Judicial  Code.*** 
If  the  appeal  is  from  a  decision  allowing  or  rejecting  a  claim  offered  in  proof 
in  bankruptcy  the  jurisdiction  conferred  by  the  bankruptcy  act  is  exclusive.**' 
Authority  to  appeal  from  an  order  disallowing  a  claim  in  bankruptcy  pro- 
ceedings must  be  found  in  the  provisions  of  the  bankruptcy  act,  since  the  modes 


210.  The  plain  purport  of  the  act  seems  to 
limit  an  appeal  by  a  certificate  of  a  justice 
of  the  Supreme  Court  to  a  claim  in  contro- 
versy which  exceeds  the  sum  of  $2,000.  See 
Hutchinson  v.  Otig  (C.  C.  A.,  Ist  Cir.).  10 
Am.  B.  R.  275,  123  Fed,  14;  Barrie  v.  Barrie, 
5  How.  (U.  S.)  103;  Gordon  v.  Ogden,  3 
Pet.  (U.  S.)  33. 

211.  Federal  question  involved. — Where  the 
appellant  insisted  upon  a  construction  of  the 
bankruptcy  act  which  would  defeat  the  lien, 
and  the  construction  contended  for  by  appel- 
lee would  give  it  validity,  a  construction  of 
the  bankruptcy  act  was  directly  involved  in 
the  determination  of  the  question  as  to  the 
validity  of  said  lien,  and  the  judgment  of 
the  Cireuii  Court  of  Appeals  was  appealable 
to  this  court  under  section  25-b.  Coder  v. 
Arts  (Sup.  Ct.),  22  Am.  B.  R.  1,  213  U.  S. 
223,  53  h.  Ed.  772.    • 

Determination  of  question. —  The  question 
whether  a  case  arises  under  the  laws  of  the 
United  States,  so  as  to-permit  an  appeal  to 
the  Supreme  Court  from  a  judgment  of  the 
Circuit  Conrt  of  Appeals,  must  be  determined, 
not  on  questions  which  may  have  arisen  or 
which  might  arise  in  the  subsequent  progress 
of  the  case,  but  upon  the  grounds  of  juris- 
diction set  forth  in  the  petition.     Lovell  v. 


Newman  &  Son,  227  U.  S.  412,  29  Am.  B.  R. 
482,  67  L.  Ed.  677. 

Claim  for  damages  on  breach  of  contract. — 
A  decision  of  the  Circuit  Court  of  Appeals 
that  a  claim  for  damages  for  an  anticipatory 
breach  of  contract  caused  by  bankruptcy  is 
provable  but  that  the  damages  should  be 
limited  to  six  months  after  filing  the  petition 
because  the  contract  was  mutually  obligatory 
for  that  period  only,  does  not  involve  a 
Federal  question,  and  is  not  appealable  under 
section  25-b  (1)  of  the  Bankrupt<;y  Act. 
Central  Trust  Co.  of  111.  v.  Chicago  Audi- 
torium Assoc.,  240  U.  S.  581,  36  Am.  B.  R. 
679. 

212.  Central  Trust  Co.  of  Illinois  v.  Chi- 
cago Auditorium  Assoc,  240  U.  S.  681,  36 
Am.  B.  R.  679. 

213.  Hutchinson  v.  Otis  (O.  C.  A.,  1st 
Cir.),  10  Am.  B.  R.  275,  123  Fed.  14;  West- 
ern Tie  &  Timber  Co.  v.  Brown,  196  U.  S. 
502,  13  Am.  B.  R.  447,  49  L.  Ed.  671;  Lucius 
V.  Cawthom-Coleman  Co.,  196  U.  S.  149,  13 
Am.  B.  R.  696,  49  L.  Ed.  426. 

214.  Hobbs  V.  Head  &  BowstCo.  (C.  C.  A., 
1st  Cir.),  27  Am.  B.  R.  484,  191  Fed.  811. 

215.  Hutchinson  v.  Otis  (C.  C.  A.,  Ist 
Cir.),  10  Am.  B.  R.  275,  123  Fed.  14. 
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of  review  of  questions  arising  in  steps, in  bankruptcy  proceedings,  therein 
specifically  provided  for,  are  exclusive.^^^  An  order  of  the  district  court  allow- 
ing an  exemption  in  bankruptcy  proceedings  is  not  a  "  final  decision  allowing 
or  rejecting  a  claim/^  within  the  meaning  of  subsection  6,  and  an  appeal  from, 
a  decision  of  the  circuit  court  of  appeals  in  respect  thereto  does  not  lie  to  the 
Supreme  Court.^"  No  appeal  lies  from  a  judgment  of  the  circuit  court  of 
appeals,  affirming  a  judgment  refusing  to  grant  a  discharge.^"  The  decision 
allowing  or  rejecting  the  claim  must  be  final.  A  referee's  order  disallowing 
a  claim  "  for  the  present "  so  as  to  permit  the  claimant  to  vote  for  a  trustee 
without  prejudice  to  the  claimant's  right  to  present  the  claim  thereafter  is  not 
a  final  decision  allowing  or  rejecting  a  claim  so  as  to  permit  an  appeal  to  be 
taken  to  the  Supreme  Court.^^®  An  objection  to  the  want  of  proof  of  an  act 
of  bankruptcy  which  was  not  raised  in  the  court  below  may  not  be  raised  for 
the  first  time  on  appeal.^^ 

b.  Practice. —  The  practice  on  appeal  to  the  Supreme  Court,  as  regulated  by 
General  Order  XXXVI  (2)  (3),^  is  now  abrogated  by  the  act  of  January 
28,  1915,  which  prohibits  appeals  from  determination  of  circuit  courts  of 
appeals,  and  authorizes  reviews  of  such  determination  under  writs  of  certiorari 
An  appeal  from  a  final  order  of  the  circuit  court  of  appeals  affirming  an  order 
allowing  a  claim  was  required  to  be  taken  within  30  days  after  the  making  of 
the  order,  as  required  by  General  Order  XXXVI,  and  such  time  cannot  be 
extended  by  filing  a  petition  for  a  rehearing. ^^    The  record  must  contain 


816.  Tefft,  WeUer  &  Co.  v.  Munauri,  222 
U.  S.  114,  27  Am.  B.  R.  338,  56  L.  Ed.  118. 

ai7.  Holden  v.  Stratton,  191  U.  S.  116,  10 
Am.  B.  R.  786,  48  L.  Ed.  116;  Smalley  v. 
Langemonr,  196  U.  S.  93,  13  Am.  B.  R.  692, 
49  L.  Ed.  400. 

818.  James  v.. Stone  &  Co.,  227  U.  S.  410, 
29  Am.  B.  R.  476,  57  L,  Ed.  573. 

819.  Duryea  Power  Co.  v.  ^ternbergh,  218 
U.  S.  299,  26  Am.  B.  R.  66,  54  L.  Ed.  1047. 

Order  aUowing  or  .  rejecting  a  claim. — 
Where  the  district  court  made  an  order, 
which  was  not  appealed  from,  directing  that 
the  claim  of  bankrupt's  president  should  be 
postponed  to  the  claim  of  intervener,  and, 
subsequently,  an  order  was  made  that  the 
dividend  on  said  claim  be  paid  to  the  inter- 
vener, which  order  was  reviewed  by  the  Cir- 
cuit Court  of  Appeals  where  the.  controversy 
was  limited  to  a  complaint  as  to  the  mode  of 
distribution,  no  iasue  being  raised  or  con- 
tention mude  as  to  the  prior  order,  held  that 
the  quedtion  whether  the  prior  order  was 
correctly  interpreted  by  the  referee  and  dis- 
trict court  in  the  distribution  directed  by 
the  subsequent  administrative  order  was  not 
one  concerning  the  allowance  or  rejection  of 
a  claim  but  was  a  matter  arising  in  the 
administration  of  the  bankrupt  estate,  which 
the  Supreme  Court  was  not  empowered  to 
review.  Wynkoop,  Hallenbeck,  Crawford  Co. 
V.  Gaines  fU.  S.  Sup.  Ct.),  227  U.  S.  4,  29 
Am.  B.  R.  369,  57  L.  Ed.  391. 

880.  Armstrong  v.  Fernandez,  208  U.  S. 
324,  19  Am.  B.  R.  746,  62  L.  Ed.  514,  holding 
that  where  the  only  question  contested  below 
was  whether  or  not  the  alleged  bankrupt  was 
a  person  engaged  chiefly  in  agriculture,  and 


the  opposinff  creditors  make  no  objection  to 
the  want  of  proof  of  the  act  of  bankruptcy 
alleged,  an  objection  first  raised  on  appeal 
that  other  findings  should  have  been  made  in 
Yespect  to  the  act  of  bankruptcy  comes  too 
late.  As  to  objections  first  rais^  on  appeal, 
see  Frank  v.  Volkommer,  205  U.  S.  521,  17 
Am.  B.  R.  806,  61  L.  Ed.  911.  See  also  Wood 
V.  Wilbert's  Sons  Shingle  &  Lumber  Co., 
226  U.  S.  384,  29  Am.  B.  R.  220,  67  L.  Ed. 
264,  holding  that  an  objection  not  made  in 
the  court  below  and  not  assigned  as  error 
on  appeal  to  the  United  States  Supreme 
Court,  will  not  be  passed  upon  by  the  latter 
court. 

881.  See  Mueller  v.  Nugent,  184  U.  S.  1,  7 
Am.  B.  R.  224,  46  L.  Ed.  406,  for  meaning 
of  this  general  order.  For  forms,  see  any  of 
works  on  Federal  practice,  for  instimce, 
Desty's  Federal  Procedure,  9th  Ed.,  Vol.  IV. 

888.  Conboy  v.  First  Nat'l  Bank,  203  U.  S. 
141,  16  Am.  B.  R.  773,  61  L.  Ed.  128.  In 
the  case  of  Hobbs  v.  Head  &  Dowst  Co.  (C. 
C.  A.,  1st  Cir.),  27  Am.  B.  R.  484,  191  Fed. 
811,  it  was  held  that  the  limit  of  30  days 
prescribed  in  the  General  Order  only  applies 
to  appeals  taken  expressly  under  the  Bank- 
ruptcy Act. 

Time  for  taking  appeal —  The  time  within 
which  an  appeal  to  the  United  States  Su- 
premie  Court,  under  section  7  of  the  Act  of 
March  3,  1891,  must  be  taken,  is  one  year, 
the  thirty-day  limitation  contcdned  in  section 
7  being  applicable  only  to  appeals  thereunder 
to  the  Circuit  Court  of  Appeals.  United 
States  Fidelity  &  Guaranty  Co.  v.  Bray,  225 
U.  S.  205,  28  Am.  B.  R.  207,  56  L.  Ed.  1066. 
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the  findings  of  fact  and  conclusions  of  law  of  the  court  below  as  required 
by  General  Order  XXXVI  (8),  otherwise  the  appeal  will  be  dismissed; 
the  omission  may  not  be  supplied  by  reference  to  tiie  opinion  of  the  court 
below.^  One  who  contemplates  an  appeal  to  the  Supreme  Court  should 
make  a  request  for  findings  of  facts  before  the  decree  of  the  circuit  court  of 
appeals  is  entered.^**  The  rule  that  where  two  courts  have  concurred  in 
findings  of  fact  the  Supreme  Court  will  accept  those  findings  unless  clear  error 
is  shown,  will  always  be  applied.***  The  general  order  is  limited  to  cases 
where  either  party  is  entitled  to  take  an  appeal  to  the  Supreme  Court  under 
the  bankruptcy  act;  it  is  therefore  limited  in  its  application  to  appeals  in 
respect  to  claims  of  the  required  amount ;  it  has  no  reference  to  appeals  and 
controversies  arising  in  bankruptcy  proceedings  which  are  appealable  to  the 
Supreme  Court  imder  the  Judicial  Code;  in  such  a  case  the  requirement  as 
to  special  findings  of  fact  and  conclusions  of  law  does  not  apply.^^  A  judg- 
ment that  a  person  is  not  a  bankrupt  on  a  verdict  by  the  jury  in  the  trial  of 
the  cause,  is  reviewable  in  the  Supreme  Court  only  by  writ  of  error.*^  This 
method  of  reviewing  the  judgment  of  a  circuit  court  of  appeals  is,  because 
of  the  limitations  hedging  it  in,  very  rare. 


v.  NO  APPEAL  BOND  REQUIRED  OF  TRUSTEE  WHO  APPEALS. 

The  words  of  the  statute  are  clear.  Appeal  bonds  are  required  from  all 
appellants  save  trustees.  Appeal  bonds  are  not  required  on  petitions  to  revise. 
It  would  seem  that  this  subsection  applies  also  to  writs  of  error  from  the 
highest  courts  of  the  States. 


VI.  CERTIFICATE  AND  CERTIORARI. 

a.  Certificates  to  the  Supreme  Court. —  The  reference  as  to  certification  to 
the  Supreme  Court  is  clearly  to  the  Evarts  act  (now  Judicial  Code,  §§  239- 
241).^^  This  power  may  be  exercised  by  either  a  circuit  court  of  appeals  or 
a  district  court.      If  from  the  district  court,  the  question  certified  must  be 


283.  Chapman  v.  Bowen,  207  U.  S.  89,  18 
Am.  B.  R.  844,  52  L.  Ed.  116.  As  to  practice 
in  eighth  circuit,  see  Century  Savings  Bank 
V.  Bobert  Moody  &  Son  (C.  C.  A.,  8th  Cir.), 
31  Am.  B.  B.  586,  209  Ted.  775. 

Bequest  for  findings. —  Where  aif  appeal  to 
the  United  States  Supreme  Court  is  contem- 
plated, a  suggestion  of  such  intention  should 
be  made  to  the  Circuit  Court  of  Appeals  at 
the  argument,  so  that  such  court  may  render 
separate  findings  of  fact  and  conclusions  of 
law  thereon,  as  provided  in  Oeneral  Order 
No.  36.     Lumpkin  v.  Foley    (C.  C.  A.,  5th 
Cir.),  20  Am.  B.  B.  673,  204  Fed.  372.    See 
also  Knapp  v.  Milwaukee  Trust  Co.  ( C.  C.  A., 
nh  Cir.),  20  Am.  B.  B.  671,  162  Fed.  675. 

Ml  Washington  v.  Teamey  (C.  C.  A.,  4th 
Cir.),  28  Am.  B.  R.  633,  197  Fed.  307. 

«5.  Page  V.  Bogers,  211  U.  S.  575,  21  Am. 
B.  R.  496,  53  L.  Ed.  332 ;  Greey  v.  Docken- 
dorff,  231  U.  S.  513,  31  Am.  B.  B.  407,  68 
L.  Ed.  339. 
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Co.,  216  U.  S.  645,  24  Am.  B.  B.  761,  54  L. 
Ed.  610,  in  which  case  it  appeared  that  a 
trustee  in  bankruptcy  had  filled  a  petition  to 
sell  all  the  stock-in-trad©  and  other  property 
of  the  bankrupt  and  the  appellant  had  in- 
tervened to  establish  the  lien  of  a  chattel 
mortgage  on  such  property  to  be  satisfied  out 
of  the  proceeds  oi  sale  and  the  validity  of 
such  a  mortgage  had  been  attacked  by  the 
trustee;  it  was  held  that  the  controversy 
was  one  arising  in  a  bankruptcy  proceeding, 
and  the  procedure  upon  appeal  was  the  same 
as  in  like  cases  under  the  court  of  appeals 
act  of  1891  (Judicial  Code,  §§  239-241),  and 
no  special  findings  of  fact  and  conclusions  of 
law  are  required  since  General  Order  XXXVI 
does  not  apply  to  such  a  case. 

327.  Grant  Shoe  Co.  v.  Laird  Co.,  203  U.  S. 
502,  17  Am.  B.  B.  1,  52  L.  Ed.  292;  Elliott 
v.  Toeppner,  187  U.  S.  327,  334,  9  Am.  B.  R. 
50,  47  L.  Ed.  200. 

228.  The  act  of  March  3,  1891,  was  revised 
in  Judicial  Code,  in  effect  January  1,  1912. 
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after  final  judgment,*^  and  one  of  judisdiction.^^  The  certificate  is  a  matter 
of  right,  provided  a  jurisdictional  question  has  been  decided.  If  from  the 
circuit  court  of  appeals,  any  question  on  which  the  court  desires  instruction 
may  be  certified  up;  but  the  certificate  is  discretionary.  It  seems  also  that 
here  a  final  judgment  is  not  necessary.^^  Such  certificates  bring  up  only 
questions  of  law.^^  The  practice  and  precedents  are  already  numerous,* 
tibough  there  are  few  cases  which  originated  in  bankruptcy. 

b.  Writs  of  certiorari  from  the  Supreme  Court. —  Here  again  the  reference 
is  to  the  Evarts  act.  Such  a  writ  (a)  can  be  directed  to  the  circuit  court  of 
appeals  only,N  and  (b)  may  be  asked  only  in  those  cases  where  the  idtimate 
decision  of  that  court  is  final.  While  the  Supreme  Court  has  often  dis- 
claimed an  intention  to  use  this  writ,^^  it  has  grown  quite  common.  The 
statute  gives  the  court  a  wide  discretion  as  to  time,^**  but,  as  a  rule,  such  a 
writ  should  not  be  asked  until  a  final  decision  is  had  below.  The  application 
is  by  petition  to  the  Supreme  'Court,  accompanied  by  a  printed  record  of  the 
case,  and  the  question  on  which  the  writ  is  desired  is,  after  due  notice,  moved 
on  a  motion  day  and  submitted  by  written  briefs.  The  effect  of  the  writ,  if 
granted,  is  to  remove  the  question  to  the  Supreme  Court;  and  it  is  there- 
after proceeded  with  there,  as  if  brought  up  on  an  appeal.^*®  The  precedents 
on  certiorari  under  the  Evarts  act  (now  Judicial  Code,  §§  239—241)  are 
already  numerous  and  may  be  consulted  with  profit.^^  Where  a  mandate 
has  issued  from  the  Supreme  Court  directing  the  district  court  to  modify  its 
decree  in  accordance  with  the  Supreme  Court's  opinion,  a  peremptory  man- 
damus may  issue  from  the  circuit  court  of  appeals  enforcing  obedience  of 
such  mandate.^®  But  a  writ  of  mandamus  is  no  proper  substitute  for  a  writ 
of  error,  and  mandamus  will  not  lie  to  compel  a  court  of  bankruptcy  to  dismiss 
proceedings  in  bankruptcy  against  an  alleged  bankrupt  on  the  ground  that 
the  petition  in  bankruptcy  failed  to  show  that  the  alleged  bankrupt  was  subject 
to  the  jurisdiction  of  the  court. ^^ 


889.  Bardes  v.  Bank,  175  U.  S.  626,  3  Am. 
B.  R.  680,  44  L.  Ed.  261;  TeflFt,  Weller  & 
Co.  V.  Munsuri,  222  U.  S.  114,  27  Am.  B.  R. 
338,  56  L.  £d.  118. 

830.  First  Natl  Bank  of  Denver  v.  Klug, 
186  U.  S.  202,  8  Am.  B.  R.  12,  46  L.  Ed.  1127; 
Colimibia  Iron  Worka  v.  National  Lead  Co. 
(C.  C.  A.,  6th  Cir.),  11  Am.  B.  R.  340,  127 
Fed.  99.  See  also  Van  Wagenen  v.  Sewall, 
160  U.  S.  369,  40  L.  Ed.  460;  Maynard  v. 
Hecht,  151  U.  S.  324;  McLish  v.  Roff,  141 
U.  S.  661,  35  L.  Ed.  893. 

831.  Duff  V.  Carrier,  55  Fed.  433. 

838.  Warner  v.  New  Orleans,  167  U.  S.  467, 
42  L.  Ed.  239;  Cross  v.  Evans,  167  U.  S.  60, 
42  L.  Ed.  77. 

833.  For  instance,  Columbus  Watch  Co.  v. 
Robbing,  148  U.  S.  266,  37  L.  Ed.  443.  For 
forms,  see  Desty's  Federal  Procedure,  9th  ed.. 
Vol.  IV. 

834.  See  Forsyth  v.  Hammond,  166  U.  S. 
506,  41  L.  Ed.  1095. 

835.  Compare  The  Conqueror,  166  U,  S. 
110,  41  L.  Ed.  937. 


8S6.  Hubbard  v.  Todd,  171  U.  S.  474,  43 
L.  Ed.  246. 

837.  American  Const.  Co.  v.  Jacksonville, 
etc.,  148  U.  S.  372,  37  L.  Ed.  486;  Lav  Ow 
Bew  V.  U.  S.,  144  U.  S.  47,  36  L.  Ed.  340; 
Chicago,  etc,  v.  Oebome,  146  U.  S.  354,  36 
L.  Ed.  1002.  For  forms  see  Desty's  Federal 
Procedure,  9th  ed..  Vol.  IV. 

838.  Ex  parte  Chicago  Title  &  Trust  Co. 
(C.  C.  A.,  7th  Cir.),  16  Am.  B.  R.  848,  146 
Fed.  742.  See  Kyle  v.  Hammond  (C.  C.  4., 
Ist  Cir.),  34  Am.  B.  R.  547,  192  Fed.  659, 
in  which  it  was  held  that  where  a  petition 
to  review  a  decision  in  bankruptcy  is  dis- 
missed by  the  Circuit  Court  of  Appeals  for 
want  of  jurisdiction  the  remedy  of  the  peti- 
tioner is  by  application  to  the  Supreme  Court 
for  writ  of  mandamus  or  certiorari,  and  not 
by  application  for  leave  to  appeal  to  the 
Supreme  Court. 

839.  Matter  of  Riggs,  214  U.  8.  9,  22  Am. 
B.  R.  720,  53  L.  Ed.  887. 


SECTION   TWBNTY-SIX. 


ARBITRATION  OF  CONTROVERSIES. 

§  26.  Arbitration  of  Controversies. —  a  The  trustee  may,  pursuant 
to  the  direction  of  the  court,  submit  to  arbitration  any  controversy 
arising  in  the  settlement  of  the  estate. 

h  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by 
the  trustee,  one  by  the  other  party  to  the  controversy,  and  the  third 
by  the  two  so  chosen,  or  if  they  fail  to  agree  in  five  days  after  their 
appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them,  as 
to  the  issues  presented,  may  be  filed  in  court  and  shall  have  like  force 
and  eflfect  as  the  verdict  of  a  jury. 


Analogous  promions:    In  XT.  S.:    Act  of  1867,  |  17,  R.  S.,  (  6061;  Act  of  1800,  (  43. 

In  Eng.:    Act  of  1883,  (57(6). 
Cross-Seferences:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  determine  oontro- 
verBies,  §{  2(7),  23. 
Compromise  of  controversies,  §  27. 
To  the  General  Ordeia:     Application  to  submit  controversies  to  arbitrators,  XXXIII 


SYNOPSIS  OF  SECTION. 
ARBITRATION    OF    CONTROVEinSIlDS. 


I.  Aibitratioiiy  611. 

a.  In  general,  611. 

b.  Scope  and  practice,  612. 
n.  Arbitrators,  How  Chosen,  612. 

m.  Effect  of  Aibitration,  612. 


I.  ARBITRATION. 

a.  In  general. —  Under  subsection  a  of  this  section,  '*  any  controversy  arising 
in  the  settlement  of  the  estate,"  may  be  submitted  to  arbitration.  General 
Order  XXXIII  controls  as  to  the  application  for  the  submission  of  such  a 
controversy  to  arbitration. 

[611] 


612  Arbitration  of  Controversies.  l§  26. 

b.  Scope  and  practice. —  This  section  provides  a  means  to  judgment  by  lay 
judges.  It  resembles  a  similar  practice  in  most  of  the  States;  and  is  availed 
of  as  rarely.  Under  the  English  law,  "no  application  to  court  is  necessary ; 
the  trustee  may  submit  to  arbitration,  if  the  committee  of  inspection  consent.* 
With  us,  the  direction  of  the  coiirl  must  first  be  obtained.  The  proceeding 
is  initiated  by  a  petition,  which  should  specify  "the  subject-matter  of  the 
controversy  and  the  reasons  why  the  trustee  thinks  it  proper  and  most  for  the 
interest  of  the  estate  that  the  controversy  should  be  settled  by  arbitration  or 
otherwisa"  ^  Both  the  law  and  general  orders  are  silent  as  to  what  notice  is 
required;  the  analogies  of  the  statute  suggest  the  same  notice  as  that  required 
on  the  settlement  of  controversies.'  The- notice  should, .  however,  take  the 
form  of  an  order  to  show  cause.  The  granting  of  the  order  is  discretionary. 
Under  the  former  law,  it  could  not  be  addressed  to  the  register.*  Now  it  can, 
and  almost  invariably  will  be,  to  the  referee.*^ 

n.  ARBITRATORS,  HOW  CHOSEN. 

Subsection  b  provides  the  method  of  choosing  arbitrators.  The  statute 
requires  no  elucidation.  It  is  construed  strictly.  The  arbitrators  must  be 
chosen  in  one  of  the  ways  indicated,  or  their  finding  will  be  set  aside.*  Once 
chosen,  the  practice  thereafter  should  conform  to  that  on  arbitrations  in  the 
State  courts.  The  inquiry  is  necessarily  somewhat  informal,  but  the  findings 
must  be  reduced  to  writing  and  signed  by  the  arbitrators,  or  a  majority  of 
them.^  It  should  be  filed,  not  with  the  refere^  but  in  the  district  court  clerk's 
office. 

III.  EFFECT  OF  ARBITRATION. 

The  findings  when  filed  become  in  effect  the  verdict  of  a  jury.  They  need 
not  be  formjdlv  approved  by  the  court.  But  they  may  be  set  aside  by  the 
district  judge  y  they  are  also  subject  to  review  in  the  same  way  a  verdict  is. 
If  not  set  aside  by  the  judge  or  on  appeal,  the  findings  are  res  adjucUcaia 
on  all  parties  to  the  proceeding,  even  in  a  collateral  action.® 

1.  Eng.  Act  of  1883,  §  57^6).  245,  97  Fed.  922.     See  also  In  re  Dibblee, 

2.  General  Order  XXXIII.  Fed.  Cas.  3,886. 

8.  See  Bankr.Act,  §  68-a(7).    Note,  also,  7.  "Bankr.  Act,  §  26c 

In  re  Hoole,  3  Fed.  496.  8.  In  re  McLam  (D.  C.,  Vt.),  3  Am.  B.  R. 

4.  In  re  Graves,  Fed.  Cas.  5,709.  245,  97  Fed.  922. 

5.  Bankr.  Act,  §  38-a(4).  9.  Johnson  v.  Worden,  13  N.  B.  R.  355. 

6.  In  re  McLam  (D.  C,  Vt.),  3  Am.  B.  R. 


SECTION   TWENTY-SEVEN. 


COMPROMISES. 

§  27.  Compromises. —  a  The  trustee  may,  with  the  approval  of  the 
court,  compromise  any  controversy  arising  in  the  administration  of 
the  estate  upon  such  terms  as  he  may  deem  for  the  best  interests  of 
the  estate. 

Analogous  provisions:    In  U.  S.:    Act  of  1867,  S  14,  R.  S.,  %  5061;  Act  of  1841,  (  11. 

In  Eng.:    Act  of  1883,  §  57(7).     • 
Cross-references:     To  the  law:     Power  of  bankruptcy .  court  to  determine   controversies, 
«2(7). 
Compositions-,  confirmation  and  setting  aside,  §(  12,  13. 
Arbitration  of  Controversies,  S  26. 
Kotke  to  creditors  of  proposed  tompromise,  §  58<a(7). 
.To  the  Genexal  Ordezs:     Compounding  or  settlement  ol  claims  or  debts,  XXVIII* 
Application  by  trustee  to  settle  or  compound  claims  or  debts,  XXXIII. 


SYNOPSIS  OF  SECTION. 
OOHPROMISBS. 


I.  Compromises,  613 

a.  Scoye  of  aection,  613 

b.  Practice,  614 

c.  Approval  of  catirtf  614 


L  COMPROMISES. 

a.  Scope  of  section.— This  section  should  not  be  confnsed  with  §  12  on 
compositions.  It  is  intended  to  supply  a  summary  and  inexpensive  way  of 
settling  questions  arising  in  the  administration  of  bankrupt  estates.  It  is 
most  often  used  in  connection  with  contests  on  claims  filed  against  the  estate, 
or  the  contested  collections  of  claims  due  the  estate.  It  cannot,  of  course,  be 
resorted  to  where  the  matter  in  controversy  is  the  right  to  a  discharge.  But 
any  controversy  arising  in  the  administration  of  the  estate  may  be  compro- 
mised.^ There  is  no  authority  to  compel  dissenting  creditors  of  a  bankrupt 
corporation  to  give  up  their  existing  claims  and  in  their  stead  to  accept  stock 
in  a  new  corporation  to  be  formed  to  take  over  all  the  assets  of  the  bankrupt, 
and  to  assent  to  many  other  provisions  such  as  are  usually  contained  in  a 
contract  of  reorganization,  even  though  such  a  plan  may  seem  desirable  and 
the  usual  course  of  administration  is  certain  to  result  in  a  heavy  loss.* 

1.  In  re  Northampton  Portland  Cement  Co.       (D.  C,  Pa.),  25  Am.  B.  R.  565,  179  Fed. 
(I>.  C,  Pa.)    26  Am.  B.  R.  565,  179  Fed.  726.      726;  In  re  Woodend  (D.  C,  N.  Y.),  12  Am. 
f .  In  re  Northampton  Portland  Cement  Co.      B.  R.  768,  133  Fed.  593. 
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COMPBOMISE. 
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b.  Practice.— •  Here  also  the  proceeding  is  initiated  by  a  petition,  which 
may  be  made  by  the  trustee,  the  bankrupt,  or  a  creditor.®  It  should  be  filed 
with  the  referee,  if  the  case  has  been  referred.  The  subject-matter  of  the 
controversy  and  the  reasons  why  there  should  be  a  compromise  must  be  clesxlj 
and  distinctly  set  forth.*  The  referee,  on  the  filing  of  such  a  petition,  sets 
a  day  and  place  for  the  hearing  and  gives  notice  to  all  creditors  and  persons 
interested,  in  the  usual  way.*  The  notice  should  also  contain  a  direction  to 
show  cause  why  the  proposed  compromise  should  not  be  allowed.  The  hearing 
is  befoi'e  the  referee,  not  the  judge,  and  conforms  to  like  hearings  on  similar 
notice  or  order. 

c.  Approval  of  court.—-  The  compromise  must  be  *'  with  the  approval  of  the 
court,"  which  means  that  even  the  action  of  the  creditors  on  the  proposition 
is  not  final.®  The  court  will  ordinarily  approve  a  compromise  which  results 
in  an  increase  of  the  assets  of  the  estate  and  will  prove  beneficial  to  the 
creditors,  but  it  will  not  sanction  such  compromise  if  coupled  with  an  agree- 
ment not  to  furnish  evidence  in  a  criminal  prosecution  against  the  bankrupt, 
or  in  any  way  to  stifle  such  prosecution.*'  A  minority  of  tiie  creditors  will  not 
be  permitted  to  prevent  a  compromise  of  an  action  against  the  estate,  where  it 
appears  that  the  defense  would  probably  be  unsuccessful,Vdelay  the  settlement 
of  the  estate  and  add  materially  to  the  cost  of  administration,  imless  such 
creditors  indemnify  the  estate.®  The  referee  may  disapprove  the  action  of 
creditors.  His  decision  may  be  reviewed  by  the  district  judge,  on  proper 
and  timely  application.®      Compromises  are  often  agreed  to  informally  at 


8.  General  Order  XXVIII.. 

4.  Compare  General  Order  XXXIII. 

5.  Though  the  general  order  seems  to  leave 
the  kind  and  duration  of  the  notice  to  the 
referee,  it  should  be  by  publication  and  mail- 
ing and  a  ten  days'  notice.  See  Bankr.  Act, 
f  58-a  ( 7 )  -b-c. 

6.  Note  the  reasons  for  this  in  In  re  Hey- 
man  (D.  C,  N.  Y.),  5  Am.  B.  R.  808,  104 
Fed.  677;  In  re  Kranich  (D.  C,  Pa.),  23 
Am.  B.  R.  550,  553,  174  Fed.  908,  citing 
Collier  on  Bankruptcy  (4th  ed.),  p.  275. 

Approval  by  the  court;  compromse  pro- 
posed by  debtor. —  In  the  case  of  In  re  Hey- 
man  (D.  C,  N.  Y.),  6  Am.  B,  R.  8C8, 
104  Fed.  677,  Brown,  District  *  Judge,  said: 
"I  anr  of  the  opinion  that  section  27,  and 
section  58(7)  and  section  56-a,  so  far  as 
the  latter  affect  settlements  of  claimB  or  con- 
troversies between  the  trustees  and  others, 
are  to  be  construed  together;  that  any  com- 
promise proposed  by  the  trustees  under  sec- 
tion 27  should  be  submitted  to  the  creditors 
in  accordance  with  section  58(7),  and  that 
the  action  of  the  creditors  thereon  under 
section  66  is  not  absolutely  conclusive,  but 
may  for  good  cause  be  disallowed  by  the  court 
under  section  27;  and  that  a  compromise  in 
like  manner  proposed  to  creditors  by  the 
debtor  is  equally  subject  to  the  judgment 
of  the  court  under  section  '27.  There  is  no 
specific  provision  as  to  what  shall  be  the 
consequence  of  the  mere  approval  by  the 
creditors  at  a  creditors*  meeting  of  a  pro- 
posed compromise  submitted  to  it  by  the 
debtor.  The  case,  as  it  seems  to  me,  must 
necessarily  come  ultimately  under  section  27, 


from  the  fact  that  no  compromise  with  the 
debtor,  and  no  release  to  him  can  possibly 
be  effected  except  through  the  trustee  Not- 
withstanding any  previous  vote  by  creditors, 
the  compromise  must  still  be  carried  out  and 
executed  by  the  trustee.  It  beoomes,  there- 
fore, a  compromise  by  and  through  the  trus- 
tee, and  hence  falls  under  section  27,  and 
must  therefore  have  the  'approval  of  the 
court.' " 

7.  In  re  Rosenblatt  (D.  C,  Pa.),  18  Am. 
B.  R.  663,  163  Fed.  335. 

8.  In  re  Kearney  Bros.  (D.  C,  N.  Y.),  26 
Am.  B.  R.  757,  184  Fed.  190. 

As  to  indemnity  against  expenses  of  suit 
by  or  against  estate,  by  creditors  opposing 
compromise,  see  In  re  Meadows,  Williams  &, 
Co.  (D.  C,  N.  Y.),  25  Am.  B.  R.  100,  181 
Fed.  911. 

9.  See  General  Order  XXVII. 
Compromise  of  claims  by  trustee;  approval 

by  court. —  Where  it  appeared  that  the 
schedules  of  a  bankrupt  included  among  the 
assets  a  steam  shovel  valued  at  $2,500,  that 
upon  the  sale  of  the  assets,  at  which  $1,500 
had  been  offered  for  the  shovel,  the  receiver 
withdrew  it  claiming  title  in  his  own  right, 
and  subsequently  sold  it  for  $1,200,  and  that 
there  was  doubt  as  to  the  validity  oi  his 
title,  the  court  should,  under  this  section, 
withhold  approval  of  an  order  of  the  referee 
permitting  the  trustee  to  accept  an  offer  of 
the  receiver  for  $500  in  settlement  '  of  all 
claims  of  the  bankrupt  estate  "upon  or  by 
reason  of  a  certain  steam  shovel.**  Matter 
of  Stier  March  Contracting  Co.  (D.  C,  Pa-) 
38  Am.  B.  R.  74. 
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§  27.]  Approval  of  Couet.  615 

— ^ 

meetings  of  creditors  where  more  than  a  majority  in  number  and  amount  are 
present  This  practice  is^  however,  unsafe,  as  the  section  is  construed 
strictly.^^  The  reported  cases  are  few  and,  other  than  those  previously  referred 
to,  are  set  out  in  the  foot-note." 

10.  Compare  In  re  IMbblee,  Fed.  Cas.  Ins.  Co.,  Fed.  Cas.  4,796;  In  re  Furbish, 
3^85;  Duff  y.  Hopkins,  33  Fed.  599.  Fed.  Cas.  6,159;   In  re  Hoole,  3  Fed.  496; 

11.  In  re  Phelps  (Eef.,  N.  Y.),  3  Am.  B.  In  re  Linderman  (D.  C,  Pa.),  22  Am.  B.  R. 
R.  396;  Blight  V.  Ashley,  Fed.  Caa.  1,541;  131,  166  Fed.  693.  See  also  Am.  B.  B.  Dig., 
In  re  Franklin  Fund,  etc..  Fed.  Cas.  5,058;  $  575. 

In  re  Rowe,  Fed.  Cas.  12,092;  In  re  Firemen's 


SECTION    TWENT7-EI0HT. 


DESIGNATION  OF  NEWSPAPERS. 

§  28.  Designation  of  Newspapers.—  a.  Courts  of  bankruptcy  shall  by 
order  designate  a  newspaper  published  within  their  respective  terri- 
torial districts,  and  in  the  county  in  which  the  bankrupt  resides  or  the 
major  part  of  his  property  is  situated,  in  which  notices  required  to  be 
published  by  this  act  and  orders  which  the  court  may  direct  to  be 
published  shall  be  inserted.  Any  court  may  in  a  particular  case,  for 
the  convenience  of  parties  in  interest,  designate  some  additional 
newspaper  in  which  notices  and  orders  in  such  case  shall  be  published. 


Analogoiw  proyisioM:     In  U.  S.:     Act  of  1867,  S  11,  as  amended,  R.  S.,  t  5019;  Act  of 
1841,  S  7. 
Is  Eng.:     None. 
Cross-references:    To  the  law:    Publication  of  notices  to  creditors,  (  68-b. 


SYNOPSIS  OF  SECTION. 
DBSiONATION   OP  NBWSPAPBIia. 


I.  Newspapers,  616 

a.  Comparative  Ugislaiion^  616 

b.  ResvU  of  sectiofiy  616 


I.  NEWSPAPERS. 

a.  Comparative  leg^ation. —  AH  bankruptcy  notices  in  England  are  officially 
gazetted  by  the  Board  of  Trade,  and  published,  if  in  London,  in  the  London 
"Gazette;"  if  elsewhere,  in  a  local  paper.^  Under  our  law  of  1867,  the 
marshal  attended  to  the  publication,  the  paper  being  fixed  by  the  judge  before 
the  amendment  of  1874,  and  the  papers,  one  or  more,  beifag  designated  by  the 
marshal  thereafter.^  The  present  provision  is,  therefore,  new.  It  makes  for 
uniformity. 

b.  Eesult  of  section. —  The  result  of  this  section  has  been  a  standing  order 
in  each  district,  specifying  the  newspaper  in  each  county  in  which  bankruptcy 

1.  Eng.  Act  of  Bankruptcy,  1883,  §f  13,  20,  2.  Act  of  1867,  |  11,  R.  S.,  S  5019. 

etc.,  General  Rules  280,  281,  etc. 
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notices  are  required  to  be  published.  Tbis  general  designation  is  in  practice 
made  by  the  judge.  A  referee,  being  also  a  court  of  bankruptcy  in  each  case 
referred  to  him,  can  designate  the  paper  in  which  the  notice  in  that  case  shall 
be  published,  provided  ti^e  judge  shall  not  already  have  designated  one  for 
that  county.  It  sometimes  becomes  wise  to  designate  an  additional  newspaper 
in  a  particular  case,  as  where  palrtnerlihip  bankrupts  reside  in  different  dis- 
tricts. The  judge  or  the  referee  is  empowered  so  to  do  by  the  statute.  The 
only  notice  which  must  be  published  is  that  of  the  first  meeting.*  After  that, 
there  is  no  publication,  unless  ^^  the  court  shall  direct.'' 

S.  See  Bankr.  Act,  (  68>b.  For  effect  of  publication  under  l&w  of  1898,  see  under 
failure  to  ^mblisli,  xinder  the  old  law,  see  \  58,  po8t,  and  cmnpare  Smitli  v.  Brinker- 
In  re  Hall,  Fed.  Cas.  5,922.     For  effect  of      hoff,  6  N.  Y.  305. 


SISCTION   TWENTY-NINE. 


OFFENSES 

§  29.  Offenses. —  a  A  person  shall  be  punished,  by  imprisonment  for 
a  period  not  to  exceed  five  years,  upon  conviction  of  the  offense  of 
having  knowingly  and  fraudulently  appropriated  to  his  own  use, 
embezzled,  spent,  or  unlawfully  transferred  any  property  or  secreted 
or  destroyed  any  document  belonging  to  a  bankrupt  estate  which  came 
into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to 
exceed  two  years,  upon  conviction  of  the  offense  of  having  knowingly 
and  fraudulently  (1)  concealed  while  a  bankrupt,  or  after  his  dis- 
charge, from  his  trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in  relation  to, 
any  proceeding  in  bankruptcy;  (3)  presented  under  oath  any  false 
claim  for  proof  against  the  estate  of  a  bankrupt,  or  used  any  such 
claim  in  composition  personally  or  by  agent,  proxy,  or  attorney,  or  as 
agent,  proxy,  or  attorney;  or  (4)  received  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent 
to  defeat  this  act;  or  (5)  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting  or  forbearing 
to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred 
dollars,  and  forfeit  his  office,  and  the  same  shall  thereupon  become 
vacant,  upon  conviction  of  the  offense  of  having  knowingly  (1)  acted 
as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly  interested; 
or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property 
of  the  estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused, 
while  a  referee  or  trustee,  to  permit  a  reasonable  opportunity  for  the 
inspection  of  the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under 
this  act  unless  the  indictment  is  found  or  the  information  is  filed  in 
court  within  one  year  after  the  commission  of  the  offense. 
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AnalogoiM  proTiiioiu:    In  U.  S.:    Ab  to  offcsi«e»  by  the  baakrapt.  Act  of  1857>  §  44,  R.  S., 
S  5132;  As  to  offenses  by  officers  or  others,  Act  of  1867,  H  45,  40,  R.  S.,  I  5012. 
In  £ns.:    Debtors  Act  of  1869,  Pa^t  II. 
Cross-References:     To  the  Uw:     *' Conceal,"  term  defined,  (  1(22). 

Jurisdiction  to  arraign,  try  and  punish  bankrupts  and  others  for  violations  of 

act,  S  2(4). 
Duties  of  bankrupt  specified,  (  7. 

Discharge  barred  by  commission  of  offense  punishable  under  this  section,  $  14-b. 
Jurisdiction  to  try  offenses,  (  2^^:. 
Duties  of  referees  prescribed,  f  39. 
Duties  of  trustees  prescribed,  |  47. 


SYKOPSIS  OF  SECTION. 

OFFBHSIBS. 

I.  Bankiuptoy  Crimes  in  General^  620. 

a.  Contporottue  legislation,  620. 

b.  How  section  is  construed;  application,  620.  » 

c.  Offenses  knowingly  and  Jraudvlently  commiUed,  621. 

d.  Jurisdiction,  621. 

e.  Indictment  or  injormalion,  621. 

(1)  In  general,  621. 

(2)  False  oath;  indictment,  622. 

(3)  Concealment  op  property;  indictment,  622. 

<4)  Ck)NSPiRAcy  to  conceal  property;  indictment,  623/ 

f .  Pradice  in  general,  625. 

IL  Offenses  by  a  Trustee  and  Punishment,  625. 

a.  What  oonsiittUe  the  offenses,  625. 

b.  Punishment,  625. 

DL  Offenses  by  Other  Ofiteers  and  Punishment,  626. 

a.  By  a  bankrupt,  625. 

b.  Conceahnent  of  property,  625. 

(1)  In  general,  625. 

(2)  Continuing  concealment,  626. 

(3)  What  constitutes  offense,  626. 

(4)  Concealment  from  trustee,  627. 

(5)  Concealment  by  corporation,  627. 

(6)  Concealment  by  third  party  in  aid  of  bankrupt,  628. 

(7)  Omission  to  schedule  property,  628. 

(8)  Evidence  of  concealment,  628. 

c.  False  oath,  629. 

(1)  In  general,  629. 

(2)  What  constitutes  false  oath,  629. 

(3)  Administration  of  oath,  630. 

(4)  Evidence  of  false  oath,  630. 

d.  Punishment,  631. 
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m.  Offenses  by  Other  Officers  and  Punishment — Continued, 
e.  Offenses  by  others,  631. 

(1)  In  general,  631. 

(2)  pbbsentina  a  false  clajm,  631. 

(3)  Receivinq  pbopertt  with  intent  to  defeat  the  act,  631. 

(4)  extobtinq  monet,  632. 

(5)  CONSPIRACT,  632. 

(6)  Punishment,  633. 
IV.  Offenses  by  a  Referee  and  Punishmenty  633. 

a.  In  general,  633. 

b.  Punishment,  633. 

V.  No  Prosecution  After  One  Year,  633. 


I.  BANKSUPXCY  CHIHES  IN  6ENERAL.1 

a.  Comparative  legislation. —  An  enumeration  of  offenses  is  properly  no  part 
of  a  bankruptcy  law.  The  debtors  act  of  1869  in  England  gives  a  long  cata- 
logue of  acts  or  omissions  on  the  part  of  the  bankrupt  which  conBtitute  crimeB 
punishable  by  imprisonment  at  hard  labor  for  from  one  to  two  years.*  Officers 
and  other  persons,  indeed,  even  the  bankrupt,  may  also  be  punished  for  other 
offenses,  such  as  malfeasance  in  office  or  false  swearing,  under  general  statutes 
or  the  common  law.  This  seems  to  have  been  the  rule  in  this  country  prior 
to  the  act  of  1867.  That  statute  '  made  many  wrongful  acts  on  the  part  of 
the  bankrupt  —  some  covered  and  some  not  by  the  present  law  —  misdemeanors 
punishable  by  not  to  exceed  three  years'  imprisonment ;  while  any  officer  who 
intentionally  took  excessive  fees*  was  liable  to  a  like  imprisonment,  as  well 
as  a  fine  and  the  forfeiture  of  his  office.  But  offenses  against  the  law  by 
others  were  not  made  crimes  or  misdemeanors  by  the  statute.  The  present 
section  differs  greatly  from  those  in  the  former  law,  and  the  older  cases  are 
comparatively  of  little  value. 

b.  How  section  is  construed ;  application. —  Being  highly  penal  in  its  effect, 
the  section  must  be  strictly  construed.^  This  is  a  familiar  rule  of  statutory 
interpretation  and  is  specially  applicable  to  a  provision  like  tiiis  where  new 
offenses  are  created  and  denounced.®  This  section  does  not  make  criminal 
an  act  of  the  bankrupt  committed  before  the  bankruptcy ;''  although  lie  offense 


1.  See  also  Am.  B.  R.  Dig.,  §§  117»-1201. 
a.  See  Baldwin  on  Bankruptcy  (Sth  ed.), 
p.  490  et  8€q. 

3.  Act  of  1867,  §  44,  B.  S.,  §  6132. 

4.  Act  of  1867,  fr  46,  R.  S.,  §  5012. 

5.  Constmction  of  section. —  Field  y.  U.  S. 
(C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  607,  137 
Fed.  6,  holding  that  where  a  statute  is  plain 
and  unambiguous,  the  courts  may  not  law- 
fully extend  it  fay  interpretation  to  a  class 
of  persons  who  are  excluded  from  its  effect 
by  its  terms  for  the  reason  that  their  acts 
nuty  be  more  mi8chievY)us  than  those  of  the 
class  whose  deeds  it  denounces. 

6.  U.  S.  V.  Lake  (D.  C,  Ark.),  12  Am.  B. 
R.  270,  129  Fed.  499.    See  also  U.  S.  v.  Wilt-  . 
berger,  5  Wheat.  96,  6  L.  Ed.  37;   U.  S.  v. 
Clayton,   Fed.   Cas.   No.    14,814;   In  re  Mc- 
Donough,  49  Fed.  360. 


7.  Acts  prior  to  bankruptcy. —  In  ^he  ease 
of  In  re  Steed  (D.  C,  N.  Car.),  6  Am.  B.  It 
73,  107  Fed.  682;  United  States  y.  Cohn  (D. 
C,  N.  Y.),  15  Am.  B.  R.  357,  142  Fed.  983. 
the  court  said :  '*  This  proyislon  of  the  bank- 
rupt act  does  not  make  any  act  of  the  bank- 
rupt before  the  bankruptcy  criminal.  But  if 
a  bankrupt,  before  the  bankruptcy,  "has  con- 
cealed his  property,  and,  after  his  trustee  is 
appointed,  continues  to  ccmceal  it  from*  the 
trustee,  he  is  criminally  liable  under  this  sec- 
tion, and,  if  indicted  for  such  crime,  eyidenoe 
of  his  acts  of  concealment  before  the  bank- 
ruptcy, as  well  as  those  subsequent  thereto, 
would  undoubtedly  be  admissible  as  a 
of  the  res  gestwJ 
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may  be  contintied  after  bankruptcy  and  thus  the  bankrupt  become  amenable 
to  its  provisions.® 

0.  (menses  knowingly  and  fraudulently  committed. —  The  offenses,  punishable 
by  imprisonment  pursuant  to  this  section,  all  involve  the  element  of  conscious 
fraud,  namely,  knowingly  and  fraudulently  transferring  or  embezzling  prop- 
erty, or  concealing  it  from  the  trustee,  and  committing  perjuiy  by  taking  a 
false  oath  during  the  proceeding.^ 

d.  Jurisdiction.— -  The  district  court  sitting  in  bankruptcy  has  jurisdiction 
to  arraign,  try,  and  punish  any  person  who  has  committ^  any  of  the  offenses 
enumerated  in  this  section.^^  So  had  the  circuit  court."  So,  it  seems,  have 
the  State  courts,  under  State  laws  making  the  same  acts  crimes.^  Likewise, 
the  Federal  courts  in  the  exercise  of  their  customary  criminal  jurisdiction, 
have  power  to  try  and  punish  for  crimes  committed  in  bankruptcy  proceedings, 
other  than  those  enumerated  in  the  law.^ 

c.  Indictment  or  information.— ( 1 )  In  oeneeal." — The  use  of  word 
*'  information "  in  §  29-d  seems  to  indicate  that  a  prosecution  xmder  this 
section  can  be  hj  information.^*^  Since  In  re  Wilson,^  and  Mackin  v.  U.  S.,^ 
however,  it  may  be  doubted  whether  any  offense  referred  to  in  subsections  a 
and  b  —  eaeh  one  being  a  crime,  rather  than  a  misdemeanor  —  can  be  pro* 
ceeded  on  save  by  indictment.  The  defbtor  being  technically  a  bankrupt^® 
from  the  time  even  an  involtmtary  petition  is  filed,  an  indictment  will  lie 
before  an  adjudication.^  Where  the  indictment  has  been  drawn  under  TJ.  S. 
R.  S.,  §  5392,  relating  to  false  statements,  and  a  conviction  had,  the  judgment 
will  be  reversed  and  the  cause  remanded  to  the  trial  court  with  instructions 
to  enter  a  new  judgment  imposing  such  punishment  as  §  29  permits.^  All 
matters  necessary  to  constitute  the  offense  must  be  clearly  pleaded.^*  It  is 
not  sufficient  to  set  forth  the  offense  in  the  words  of  the  statute,  unless  these 
words  are  sufficient  to  include  all  the  elements  of  the  offense,  without  uncer- 
tainty and  ambiguity.**     Objections  as  to  the  sufficiency  of  the  indictment. 


8.  As  in  the  case  ci  a  continuing  conceal- 
ment. Bee  U.  S.  y.  Oobn  (D.  €.,  N.  Y.),  15 
Am.  B.  R.  357,  142  Fed.  9S3;  U.  S.  v.  Gold- 
stein (D.  C,  Va.),  12  Am.  B.  R.  756,  132 
Fed.  789. 

9.  Matter  of  Lenweaver  (D.  C,  N.  Y.), 
36  Am.  B.  R.  73,  226  Fed.  987;  Matter  of 
Agnew  and  Sherman  (D.  C,  N.  Y.),  35  Am. 
B.  R.  709,  225  Fed.  650;  In  re  Qilpin  (D.  C, 
Pa.),  20  Am.  B.  R.  374,  160  Fed.  171. 

10.  See  Bankr.  Act,  |  2(4).  See  also  Am. 
B.  R.  Dig.  S  1179. 

11.  See  Bankr.  Act,  f  23-c.  Circuit  coarts 
were  aJralished  by  the  Judicial  Code. 

IS.  State  V.  Thompson,  58  N.  H.  270;  Com- 
monwealth v.  Walker,  108  Mass.  309. 

18.  U.  S.  V.  Nihols,  Fed.  Cas.  15,880. 
Centra:  Anon.,  Fed.  Cas.  475. 

14.  See  also  Am.  B.  R.  Dig.  S  1188. 

15.  U.  S.  y.  Block,  Fed.  Cas.  14,609. 

16.  114  U.  S.  422. 

17.  117  U.  S.  348. 

la  Bankr.  Act,  S  1(4). 

19.  U.  S.  ▼.  Myere,  Fed.  Cas.  15,848. 

90.  Wechsler  v.  United  States  (C.  C.  A.» 
2d  Cir.),  19  Am.  B.  R.  1,  168  fM.  579, 
revg.  16  Am.  B.  R.  1,  holding  that  the  imposi* 
tion   of   a   sentence  under   (   6392,  though 


erroneous,  did  not  involve  an  entire  failure 
of  prosecution,  and  the  judgment  of  ccaivic- 
ticm  might  he  reversed  and  the  cause  re- 
manded to  the  trial  court  with  instructions 
to  enter  a  new  judgment  imposing  such  im- 
prisonment as  (  29  of  the  bankruptcy  act 
permits. 

The  indictment  itself  controls. —  It  is  im- 
material what  statute  the  district  attorney 
had  in  mind  when  he  drew  the  indictment, 
if  the  charges  made  are  embraced  by  some 
statute  in  force.  The  indictment  itself  must 
be  looked  to,  and  if  it  properly  charges  an 
offense  under  the  laws  of  the  United  States, 
that  is  sufficient  to  sustain  it,  although  the 
representative  of  the  United  States  may  have 
supposed  that  the  offense  charged  was  cov- 
ered by  a  different  statute.  Williams  v.  U. 
S.,  168  U.  S.  389. 

21.  U.  S.  V.  Prescott,  Fed.  Cas.  16,084. 
Thus,  an  indictment  charging  perjury  for 
omitting  assets  from  schedules  is  defective 
unless,  it  charges  directly  that  there  was 
other  property.  Bartlett  v.  U.  S.  (C.  C.  A., 
8th  Cir.),  5  Am.  B.  R.  678,  106  Fed.  884. 

W.  McNiel  V.  U.  S.  (C.  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  19,  150  Fed.  82,  citing  U.  S. 
V.  Carll,  105  U.  S.  611,  26  L.  Ed.  1135;  U.  S. 
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taken  after  the  verdict  by  motion  in  arrest,  must  relate  to  matters  of  substance; 
formal  or  artificial  insufficiencies  are  waived.^  Useful  precedents  will  be 
found  in  cases  cited  in  the  foot-nota^  Cases  construing  those  subsections  of 
the  law  of  1867  which  made  the  obtaining  of  property  on  credit  on  false 
representation  an  offense^  are  no  longer  in  point  Such  offenses  can,  however, 
still  be  punished  by  a  proper  proceeding  under  the  State  laws« 

(2)  False  oath;  indictment. —  The  indictment  need  not  allege  that  the 
oath  was  corruptly  f alse,^  but  it  should  charge  that  the  alleged  false  oath  was 
wilfully  false.  An  allegation  in  indictments  for  perjury  that  the  defendant's 
testimony  was  false  and  that  they  believed  it  to  be  falge  is  sufficient  without 
alleging  the  actual  facts.^  An  indictment^  charging  that  defendants  con- 
spired to  give  false  oaths  in  a  bankruptcy  proceeding,  should  state  what  false 
oaths  were  to  be  given,  or  the  subject  thereof  with  sudi  reasonable  particularitv 
that  the  defendants  may  be  apprised  of  the  nature  of  the  charge  against  them. 
If  the  alleged  false  oath  pertains  to  a  statement  of  assets  in  the  bankrupt's 
schedule,  the  indictment  must  all^e  in  what  respects  the  statement  was 
deficient,  by  stating  that  property  was  omitted,  and  describing  such  property.^ 

(3)  Concealment  of  propbbty;  indictment. —  The  statute  referring  to 
the  offense  of  a  person  having  "  knowingly  and  fraudulently  concealed,  while 
a  bankrupt  or  after  his  discharge,  from  his  trustee  any  property  belonging 
to  his  estate  in  bankruptcy,"  sets  forth  all  the  elements  of  the  offense,  and  an 
indictment  which  uses  the  words  "  unlawfully,  knowingly  and  fraudulently  " 
to  characterize  the  word  "  conceal "  is  good,  and  plainly  excludes  unintentional 
acts.     The  indictment  need  not  charge  that  the  alleged  bankrupt,  at  the  time 


V.  Hesa,  124  U.  S.  483,  31  L.  Ed.  516;  Evans 
V.    U.    S.,    163    U.    S.    584,   38    L.    Ed.    830;. 
Keck  V.  U.  S.,  172  U.  S.  434,  43  L.  Ed.  505; 
Meyer  v.  U.  S.  (C.  C.  A.,  5th  Cir.),  33  Am. 
B.  R.  877,  220  Fed.  822. 

JW.  Ulmer  v.  United  States  (C.  C.  A.,  6th 
Cir.),  34  Am.  B.  R.  143,  219  Fed.  641. 

&4.  U.  S.  V.  Chapman,  Fed.  Cas.  14,784; 
U  S.  V.  Crane,  Fed.  Cas.  14,887;  U.  S.  v. 
Latorre,  Fed.  Cas.  15,567;  U.  S.  v.  Jackson, 
2  Fed.  602;  U.  S.  v.  Lake,  12  Am.  B.  R. 
270,  129  Fed.  499  ( sustaining  allegation  as  to 
false  oath  to  schedules  by  an  officer  of  a 
corporation) ;  Jacobs  v.  United  States  (C.  C. 
A.,  1st  Cir.),  20  Am.  B.  R.  560,  161  Fed.  694. 
See  also  Am.  B.  R.  Dig.  §§  1187-1191. 

25.  United  States  v.  Hearing,  26  Fed.  744 ; 
Kovaloff  V.  United  States  (C.  C.  A.,  7th  Cir.), 
28  Am.  B.  R.  767,  202  Fed.  475.  See  also 
Am.  B.  R.  Dig.  §  1190. 

86.  United  States  v.  Lake  (D.  C,  Ark.), 
12  Am.  B.  R.  271,  129  Fed.  499. 

27.  United  States  ¥.  Freed  (C.  C,  8.  Dak.), 
^5  Am.  B.  R.  89,  179  Fed.  236,  holding  that 
there  is  no  necessity  that  the  record  negative 
the  exceptions  of  the  statute,  alleging  that 
the  indicted  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupatio-is  men- 
tioned in  §  4-b  of  the  bankruptcy  act. 

Allegation  of  falsity  of  statements. — An 
indictment  which  charges  in  substance  that 
the  defendant  committed  perjury  when  he 
swore,  upon  examination  before  the  referee, 
that  his  books  of  accoimt  were  burned  on  a 
certain  date,  that  instead  of  having  been 


burned  on  that. date,  they  were  in  existence 
and  in  his  possession  up  to  the  date  of  the 
examination,  and  that  he  knew  he  was  mak- 
ing false  oath  when  he  swore  that  they  were 
burned,  sufficiently  charges  that  the  state- 
ments  made  by  the  defendant  were  f^se. 
Kovoloff  V.  United  States  (C.  C.  A.,  7th  Cir.), 
28  Am.  B.  R.  767,  202  Fed.  475. 

AUegation  of  belief  as  to  falsity  of  state- 
ment. — ^An  indictment  charging  a  bankrupt 
with  perjury  upon  his  examination  in  testify- 
ing as  to  the  giving  of  a  check  in  payment 
of  a  debt,  which  recites  the  testimony  of  the 
defendant,  that  he  was  indebted  to  the  payee 
in  the  amount  named,  that  he  paid  him  such 
sum  and  that  such  payment  was  a  liquida- 
tion of  the  indebtedness,  and  then  continues, 
"  all  of  which  statement  the  said  (bankrupt) 
d' '  not  believe  to  be  true,"  suffik^iently  alleges 
nonbelief  as  to  the  veracity  of  the  statements. 
Daniels  v.  United  States  (C.  C.  A.,  6th  Cir.), 
27  Am.  B.  R.  790,  196  Fed.  459. 

28.  United  States  v.  Waldman  (C.  C,  N. 
Y.),  26  Am.  B.  R.  677. 

29.  Bartlett  v.  U.  S.  (C.  C.  A.,  9th  Cir.), 
5  Am.  B.  R.  678,  106  Fed.  884. 

Sufficiency  of  description. — An  indictment 
against  the  president  of  a  bankrupt  corpora- 
tion  for  making  a  false  oath  to  its  schedules, 
may  describe  the  assets  charged  to  have  been 
fraudulently  and  knowingly  omitted  from 
such  schedules  as  "  one  hundred  and  fifty 
thousand  dollars  in  lawful  money  of  the 
United  States."  U.  S.  v.  Lake  (D.  C,  Ark.) . 
12  Am.  B.  R.  270,  129  Fed.  499. 
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of  the  alleged  concealment  of  his  property,  knew  that  a  trustee  had  heen 
appointed  or  the  name  of  the  trustee.  The  mode  of  the  concealment  is  also 
entirely  immaterial  and  need  not  be  set  forth  in  the  indictment,  and  no 
allegation  of  ownership  is  made  essential  by  the  statute,  save  that  the  property 
was  property  "  belonging  to  his  estate  in  bankruptcy.''  ^  It  is  sufficient  to 
charge  that  the  bankrupt  has  '^  knowingly  and  fraudulently  concealed  and 
secreted  "  property.'^  In  indicting  a  bankrupt  corporation  for  fraudulently 
concealing  assets,  there  is  no  necessity,  in  order  to  show  the  jurisdiction  of 
the  bankruptcy  <:J6urt,  to  adjudicate,  that  the  record  should  n^ative  the 
exceptions  of  the  statute,  alleging  that  the  corporation  was  in  fact  engaged 
principally  in  one  of  the  occupations  mentioned  in  §  46.'^  An  indictment, 
charging  that  defendant  unlawfully,  knowingly,  wilfully  and  fraudulently 
concealed  from  his  trustee  certain  property,  carries  with  it  a  sufficient  aver- 
ment that  defendant  knew  that  said  property  belonged  to  his  estate  in  bank- 
ruptcy.^ A  general  allegation  that  the  property  aUeged  to  have  been  con- 
cealed consisted  of  goods,  wares,  and  merchandise,  the  character,  kind,  and 
particular  description  of  which  is  to  the  grand  jury  unknown,  is  permissible 
from  necessity  only,  when  the  grand  jury  does  not  have  and  cannot  obtain  a 
knowledge  of  the  facts." 

(4)     COXSPIHACT  TO   CONCEAI,  PBOPEBTT ;   INDICTMENT.^ An   indictmCUt, 

under  §  5440  of  the  U.  S.  R.  S.,  of  a^  conspiracy  to  violate  §  29-b,  which 
charges  defendants  with  conspiring  that  a  bankrupt  corporation  shall  conceal 
its  assets,  is  not  insufficient,  because  it  appears  that  the  defendants  were  not 
bankrupts.^     If  the  act  of  conspiracy  was  committed  prior  to  bankruptcy  it 


30.  United  Staiea  v.  Com»tock  (Cir.  Ct., 
;^£aM.),  20  Am.  B.  R.  620,  162  Fed.  416; 
United  States  v.  Rhodes  (D.  C,  Ala.),  32 
Am.  B.  R.  523,  212  Fed.  613.  See  also  Am. 
B.  R.  Dig.  i  118d. 

Unneoessaiy  aUegations. — ^An  indictment 
which  commences  and  concludes  with  aver- 
ment substantially  in  the  language  of  the 
statute  to  the  effect  that  the  bankrupt  con- 
cealed money  from  the  trustee,  is  not  subject 
to  a  demurrer  because  it  contains  an  aver- 
nt^at  that  the  defendant  "then  and  there 
knowingly,  wilfully  and  fraudulently,  and 
while  he  was  a  bankrupt  as  aforesaid,  con- 
cealed the  aforesaid  sum  of  money  from  his 
said  receiver  which  said  sum  of  money  be- 
longed then  and  there  to  the  bankruptcjr 
estate  of  the  said  Morris  M.  Meyer."  As  the 
indictment  averred  every  fact  necessary  to 
be  proved  to  constitute  the  oiTense  denoimced 
by  the  statute,  its  sufficiency  was  not  im- 
paired by  the  unnecessary  averment  as  to 
a  concealment  from  the  receiver.  Such  an 
indictment  need  not  allege  a  demand  on  the 
defendant  by  the  trustee  for  the  property 
claimed  to  have  been  concealed.  Meyer  v. 
United  States  (C.  C.  A.,  5th  Cir.),  33  Am. 
B-  R.  877,  220  Fed.  822. 

81.  United  States  v.  PhiUips  (D.  C,  N. 
Y. ) ,  27  Am.  B.  R.  625,  196  Fed.  574. 

8S.  U.  S.  V.  Freed  (C  C,  N.  Y.),  25  Am. 
B.  R.  89,  179  Fed.  236. 

83.  McNiel  v.  United  States  (C.  C.  A.,  5th 
Cir.),  18  Am.  B.  R.  18,  150  Fed.  82. 


84.  United  States  v.  Rhodes  (D.  C.,  Ala.), 
32  Am.  B.  R.  523,  212  Fed.  513. 

35.  See  also,  under  thi9  section,  sub-title 
'' Conapiracy,"  post,  p.  632  and  Am.  B.  R. 
J»ig.  {  1191. 

86.  Cohen  v.  United  States  (C.  C.  A.,  2d 
Cir.),  19  Am.  B.  R.  8,  157  Fed.  651,  affg. 
15  Am.  B.  R.  357;  United  States  v.  Young 
&  Holland  Co.  (Cir.  Ct.,  R  I.),  22  Am.  B. 
R.  484,  170  Fed.  110,  holding  that  an  indict- 
ment for  conspiracy  to  conceal  the  assets  of 
a  corporation  in  anticipation  is  not  demur- 
rable on  the  ground  that  there  was  no  exist- 
ing bankruptcy  when  the  conspiracy  origin- 
ated. 

Indictment  date  of  offense. —  Indictments 
charging  conspiracy  under  section  5440,  U.  S. 
R.  S.,  and  concealment  under  section  29-b  of 
the  bankruptcy  act,  as  of  June  9,  1909,  the 
date  when  a  demand  for  the  property  had 
been  made  by  the  trustee,  properly  charge 
the  offenses  as  of  that  date,  notwithstanding 
that  the  evidence  given  thereunder  shows  the 
offenses  to  have  been  committed  thirty  days 
before  filing  the  petition  in  bankruptcy,  for 
a  refusal  to  produce  the  property  upon  de- 
mand constitutes  a  continuance  of  the  offenses 
as  of  the  date  charged.  United  States  v. 
Stern  (D.  C,  Pa.),  26  Am.  B.  R.  110,  186 
Fed.  854,  affd.  28  Am.  B.  R.  101. 

Sufficiency  of  indictment  for  concealment 
of  assets. —  Counts  of  an  indictment,  alleging 
that  the  bankrupt  had  a  large  number  of 
provable  claims  and  insufficient  assets  to  pay 
the  same,  and  that,  while  the  "  company  ' 
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must  be  alleged  that  it  was  in  contemplation  of  such  bankruptcy,"  and  must 
allege  the  commission  of  an  overt  act  after  bankruptcy.^  An  indictment 
which  charges  that  defendants,  contemplating  bankruptcy  proceedings  against 
the  bankrupt,  a  corporation,  conspired*  to  conceal  from  the  trustee  in  bank- 
ruptcy property  belonging  to  the  estate  in  bankruptcy  of  the  said  corporation 
and  that  in  pursuance  of  such  conspiracy  they  removed  the  bankrupt's  entire 
stock  of  goods  from  its  place  of  business,  sold  the  same  and  concealed  the  pro* 
ceeds  from  the  receiver  and  trustee  in  bankruptcy,  but  contains  no  allegations 
that  any  of  the  defendants  were  officers  of  or  connected  in  'any  way  with  the 
bankrupt,  does  not  state  a  crime,  it  being  no  criminal  offense  under  the  bank- 
ruptcy act  for  a  person  who  is  not  a  bankrupt  to  conceal  the  bankrupt's  prop- 
erty from  the  trustee.^  An  indictment  under  this  section  for  conspiracy  to 
commit  the  criminal  offense  of  knowingly  and  fraudulently  concealing  prop- 
erty of  a  partnership  from  their  trustee  in  bankruptcy,  is  not  insufficient 
because  it  fails  to  allege  that  a  trustee  was  actually  appointed,  where  the 
indictment  avers  that  the  conspirators  contemplated,  anticipated  and  planned 
that  an  involuntary  petition  in  bankruptcy  should  be  filed  and  the  partners 
should  be  adjudicated  bankrupts  and  a  trustee  should  thereafter  be  appointed 
for  their  estate.^  Neither  is  it  necessary  to  allege  in  an  indictment  for  con- 
spiracy to  conceal  the  assets  of  a  corporation  to  allege  the  insolvency  of  the 
corporation  at  the  time  of  the  disposition  of  the  assets,  since  conspiracy  by 
a  solvent  corporation  to  conceal  assets  in  contemplation  of  insolvency  would 
be  a  crime.*^  But  §  29-d  providing  that  "  a  person  shall  not  be  prosecuted  for 
any  offense,  arising  under  this  act  unless  the  indictment  is  found  or  the  infor- 
mation filed  in  court  within  one  year  after  the  commission  of  the  offense,"  is 
inapplicable  to  an  indictment  under  §  5440  of  the  TJ.  S.  R.  S.  for  conspiracy 
to.commit  an  offense  arising  under  the  bankruptcy  act.^  The  omission  of  the 
words  "knowingly  and  fraudulently"  or  any  equivalent  therefor,  from  an 
indictment  for  conspiracy  to  conceal  from  the  trustee  assets  of  a  bankrupt 
estate,  is  fatal  on  demurrer.^ 


was  bankrupt,  the  defendant  (an  individual) 
did  conceal  from  the  trustee  in  bankruptcy 
the  proceeds  of  a  certain  sale  of  property  of 
the  bankrupt,  but  does  not  allege  that  there 
was  any  concealment  by  the  bankrupt  or  any 
receipt  of  assets  after  the  filing  of  the  peti- 
tion or  any  act  by  officers  acting  for  the 
corporation,  are  demurrable.  United  States 
V.  Rosenstein  (D.  C,  N.  Y.),  33  Am.  B.  R. 
730,  211  Fed.  738. 

37.  An  indictment  for  conspiracy  to  con- 
ceal assets  of  a  bankrupt  estate,  which  shows 
that  the  conspiracy  was  entered  into  and  the 
assets  removed  and  concealed  prior  to  the 
bankruptcy,  but  that  said  acts  were  done  in 
contemplation  of  bankruptcy,  is  not  alleged, 
nor  the  commission  of  any  overt  act  after  the 
bankruptcy,  no  offense  under  section  5440  of 
the  United  States  Revised  Statutes  is  charged, 
even  though  a  further  conspiracy  to  continue 
to  conceal  the  alleged  concealed  property  is 
alleged.  United  States  v.  Grodson  (D.  C, 
111.),  21  Am.  B.  R.  68,  164  Fed.  157.  An 
indictment  for  conspiracy,  the  substance  of 
which  was  that  B,  one  of  the  defendants. 


should  purchase  goods  and  that  A,  the  other 
defendant,  should  conceal  them,  and  that 
afterward  B  should  go  into  bankruptcy,  and 
that  the  concealment  should  continue,  with 
the  intention  that  at  some  subsequent  time 
the  profit  by  the  concealment  should  be 
divided  between  the  conspirators,  sufficiently 
charges  an  offense  under  section  29-b(l)  of 
the  bankruptcy  act,  1808,  which  punishes  a 
concealment  of  proj^rty  "  while  a  bankrupt." 
Alkon  V.  United  States  (C.  C.  A.,  Ist  Cir.), 
22  Am.  B.  R.  489,  163  Fed.  810. 

38.  United  States  v.  Grodson  (D.  C,  111.), 
21  Am.  B.  R.  68,  164  Fed.  157. 

39.  United  States  v.  Waldman    (C.  C.  A., 
N.  Y.),  26  Am.  B.  R.  677,  188  Fed.  524. 

40.  Radin  v.  United  States  (C.  C.  A.,  2d 
Cir.),  26  Am.  B.  R.  640,  189  Fed.  568. 

41.  United  States  v.  Rosenstein  (D.  C,  N. 
Y.),  33  Am.  B.  R.  730,  211  Fed.  738. 

42.  United  States  v.  Comstock    (Cir.  Ct., 
R.  I.),  20  Am.  B.  R.  626,  162  Fed.  416. 

43.  United  States  v.  Comstock    (Cir.  Ct., 
R.  I.),  20  Am.  B.  R.  525,  162  Fed.  416. 
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f.  Ftaetice  in  generals — There  being  no  rules  or  forms  prescribed  for  the 
practice  under  this  section,  that  practice  should  conform  to  criminal  proceed- 
ing9  other  than  in  bankruptcy  in  the  court  where  the  trial  is  had.^ 


IL  OFFEHSBS  BY  A  TRUSTEE  AHD  PITNISHMSNT. 

a.  What  constitiite  the  offenses. —  Subsection  a  is  new.  Its  purpose  is  plain, 
and  the  words  used  are  of  such  simple  yet  comprehensive  meaning  as  to^  cover 
every  intentional  withholding  of  or  parting  with  the  property  of  the  estate, 
or  tiie  concealment  or  destruction  of  a  document,  by  a  trustee.  The  words 
" transfer,'^ *^  "document,"^  and  " trustee " *''  have  enlarged  meanings  in  this 
law.  An  allegation  that  the  person  named  in  the  indictment  was  "  duly 
appointed  trustee,"  is  sufficient  ;**  although  it  is  better  practice  to  give  details 
as  to  his  appointment  and  qualification.  That  the  act  was  "knowingly  and 
fraudulently "  done  must  be  distinctly  charged  and  clearly  proven.  It  seems 
also  that  a  trustee  may  commit  the  oifense  specified  in  §  29-b  (2).'*^  A  trustee 
connot  be  compelled  to  give  testimony  which  may  tend  to  show  that  he  has 
misappropriated  the  funds  of  the  bankrupt's  estate. '^ 

b.  Pniushnient.— *  The  penalty  under  subsection  a  is  imprisonm^it  and  the 
only  limitation  is  that  the  time  shall  not  be  more  than  five  years. 

m.  OFFENSES  BY  OTHEE  THAN  OFFICERS  AND  PUNISHMENT. 

a.  By  a  bankrupt. —  This  subject  has  already  been  discussed  elsewhere.^^ 
Any  offense  which,  if  committed  by  a  bankrupt,  can  be  punished  under  this 
sul^ection  is  also  an  objection  to  his  discharge.  Under  the  rule  that  a  penal 
statute  must  be  strictly  construed,  the  word  "  person "  as  used  in  clause  b  of 
this  section  has  been  held  not  to  include  an  officer  of  a  corporation  which  is 
declared  a  bankrupt,***  but  the  better  rule  would  seem  to  be  that  the  officers 
of  a  corporation  may  be  indicted  for  the  crime  of  concealing  its  assets,  if  they 
participated  in  its  commission.® 

b.  Concealment  of  property .'^ — (1)  In  oenesal. — ^It  is  a  felony  to  conceal 
the  assets  of  a  bankrupt  from  his  trustee.*^ 

The  somewhat  elastic  meaning  of  the  word  "conceal"  should  be  borne  in 


44.  Tml;  disqualification  of  connseL — ^The 
fact,  that  the  attorney  for  the  petitioning 
creditors,  the  receiver  appointed  by  the  court, 
and  the  trustee  in  bankruptcy,  aided,  as  a 
duly  appointed  special  assistant  U.  S.  district 
attorney  in  the  prosecution  of  an  indictment 
under  the  Federal  statute  against  a  bank- 
rupt for  fraudulent  concealment  of  assets, 
is  not  a  ground  for  reversal,  although  such 
counsel  would  have  been  disqualified  under 
the  state  statute.  Terry  v.  United  States 
(C.  C.  A.,  6th  Cir.),  37  Am.  B,  K.  666,  236 
Fed.  701. 

46.  Bankr.  Act,  SI   (25). 

46.  Bankr.  Act,  §  1  (13). 

47.  Bankr.  Act,  §  1   (26). 

48.  Kerrch  v.  United  States  (CCA., 
Ist  Cir.),  22  Am,.B.  E.  544,  171  Fed.  366. 

48.  See  in  this  section,  post 

50.  In  re  Smith  (D.  C,  N.  Y.),  7  Am.  B. 
R.  213,  112  Fed.  509. 

01.  See  .generaUy  under  Section  Fourteen 
of  this  work. 


58.  United  States  y.  Lake  (D.  C,  Ark.), 
12  Am.  B.  R.  270,  129  Fed.  499;  Field  ▼. 
United  States  (G.  C.  A.,  8th  Cir.),  14  Am. 
B.  R.  507,  137  Fed.  6. 

53.  Kauffman  v.  United  States  (C.  C.  A., 
2^  Cir.),  32  Am.  B.  R.  22,  212  Fed.  613. 

In  indicting  a  bankrupt  corporation  for  an 
offense  against  the  bankruptcy  act  of  fraud- 
ulently concealing  assets,  there  is  no  neces- 
sity,  in  order  to  show  t^e  jurisdiction  of  the 
bankruptcy  court  to  adjudicate,  that  the 
record  should  negative  the  exceptions  of  the 
statute,  alleging  that  the  corporation  was  in 
fact  engaged  principally  in  one  of  the  occu- 
pations mentioned  in  section  4-b  of  the  Bank- 
ruptcy Act.  United  States  v.  Freed  (Cir. 
Ct.,  N.  Y.),  25  Am.  B.  R.  89.  179  Fed.  236. 

See  under  this  section,  sub-title  '^  Conspir- 
acy to  conceal  property,"  ante,  p.  623. 

54.  See  also  Am.  B.  R.  Dig.  ${|  1180-1182. 

55.  Kauffman  v.  United  States  (€.  G.  A., 
2d  Gin),  32  Am.  B.  R.  22,  212  Fed.  613. 
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mind.^  Likewise,  the  necessity  of  charging  and  proving  that  the  act  was 
"knowingly  and  fraudulently"  done,  as  this  is  an  essential  element  of  the 
crime.*^  Concealment  of  property  was  also  an  offense  under  the  former  law, 
and  the  cases  then  decided  will  be  found  valuable.^ 

(2)  Continuing  concealmbnt. —  The  well-reoognized  doctrine  of  "con- 
tinuing concealment"  should  also  be  considered,  for  the  continuance  of  a 
concealment  by  a  bankrupt  after  bankmptcy  may  constitute  the  offense,**  and 
evidence  of  his  acts  of  concealment  prior  to  bankruptcy  is  admissible  as  part 
of  the  res  gestae.^ 

(3)  What  constitutes  offense. —  The  offense  is  completed,  if  the  prop- 
erty was  concealed  knowingly  and  fraudulently  before  bankruptcy,  and  on  the 
appointment  of  a  trustee,  the  bankrupt  fails  to  surrender  it  or  to  disclose  the 
disposition  he  has  made  of  it.^  A  concealment  from  a  trustee  after  his 
appointment  and  a  failure  to  deliver  over  to  him  upon  demand  any  property 
or  cash  which  the  bankrupt  may  have  in  his  possession,  is  an.  offense  as  of  any 
date  that  the  concealment  continues.®     So,  a  concealment  of  property  by  a 


56.  A  criminal  concealment  of  property  by 
a  bankrupt  is  the  continuous  concealment  of 
the  property  from  the  trustee  during  the 
whole  course  of  the  bankruptcy  proce^ings 
or  beyond,  but  to  prove  such  conceainiient  it  is 
not  necessary  to  take  up  each  moment  of  the 
bankrupt's  life  while  the  proceedings  last 
and  to  prove  what  he  did  as  a  means  of 
proving  what  he  did  not.  Johnson V.  U.  S^ 
(C.  C.  A.,  Ist  Cir.),  20  Am.  B.  H.  724,  163 
Fed.  30. 

57.  See  p.  622,  ante;  In  re  Taplin  (D.  (X 
Iowa),  14  Am.  B.  R.  360,  135  Fed.  861;  U.  S. 
V.  Cohn  (C.  C,  N.  Y.),  15  Am.  B.  R.  357, 
142  Fed.  983;  U.  S.  v.  Levinson  (D.  C,  S. 
Car.),  13  Am.  B.  R.  29;  In  re  Griffin  Bros. 
(D.  C,  Ala.),  19  Am.  B.  R.  78,  154  Fed.  537; 
Klein  v.  Powell  (C.  C.  A.,  3d  Cir.),  23  Am. 
B.  R.  494,  174  Fed.  640;  Matter  of  Agnew 
and  Sherman  (D.  C,  N.  Y.),  36  Am.  B.  R. 
709,  225  Fed.  650. 

Essential  elements. — ^The  essential  elements 
of  concealment,  etc.,  are  that  it  must  be  by 
the  bankrupt,  while  a  bankrupt  or  after  his 
discharge,  and  from'  his  trustee,  of  property 
belonging  to  the  estate  in  bankruptcy,  and 
such  concealment  must  be  ''knowingly  and 
fraudulently  "  done.  United  States  v.  Rhodes 
(D.  C,  Ala.),  32  Am.  B.  R.  523,  212  Fed. 
513. 

58.  Consult  Vol.  6,  Am.  Dig.,  Century  Ed., 
"Bankruptcy,"  §   735. 

**  The  term  'concealed '  used  in  this  section 
[in  I  68  of  the  act  of  1799]  is  one  of  plain 
interpretation  and  obviously  applies  to  ar- 
ticles intended  to  be  secreted  and  withdrawn 
from  public  view  on  account  of  their  being 
so  subject  to  duties,  or  from  some  fraudulent 
motive.'*  U.  S.  v.  360  Chests  of  Tea,  12 
Wheat.  493,  6  L.  Ed.  702. 

59.  See  under  Section  Fourteen  of  this 
work,  subtitle  "Continuing  concealment.'* 
United  States  v.  Rhodes  (D.  C,  Ala.),  32 
Am.  B.  R.  523,  212  Fed.  513. 

Continuing  concealment. —  Thus  if  a  bank- 
rupt has  disposed  of  property  belonging  to 
him,  prior  to  the  adjudication,  and  has  the 
proceeds  thereof  in  his  possession  or  within 


hia  authority,  to  use  and  appropriate  sfub- 
sequently,  there  ia  a  continuing  concealment, 
for  which  he  is  amenable  to  the  law,  although 
the  fact  of  concealmient  by  intent  and  pur- 
pose took  place  while  he  was  not  a  bankrupt. 
In  re  Jacobs  &  Verstandig  (D.  C,  Ore.), 
17  Am.  B.  R.  470,  147  Fed.  797. 

•0.  U.  S.  V.  Cohn  (C.  C,  N.  Y.),  16  Am. 
B.  R.  357,  152  Fed.  983;  United  States  v. 
Rhodes  (D.  C,  Ala.),  32  Am.  B.  XL  523,  212 
Fed.  513.  Compare  Matter  of  Gilroy  (D.  C, 
N.  Y.),  14  Am.  B.  R.  627,  633,  140  Fed.  788, 
where  Judge  Holt  says:  "  It  is  a  serious  de- 
fect in  the  bankrupt  law  that  it  contains  no 
adequate  provisions  for  criminal  punishment 
for  the  fraudulent  concealment  of  property 
in  contemplation  of  bankruptcy.** 

Evidence  of  continuing  concealment. — 
Testimony  of  facts  indicating  concealment  of 
property  before  bankruptcy  is  admissible  in 
proof  of  its  concealment  continued  and  com- 
pleted after  bankruptcy.  As  evidence  of  acta 
committed  before  bankruptcy  is  admissible  m 
proof  of  concealment  then  begun  and  there- 
after completed,  so  evidence  of  acts  before 
bankruptcy  is  admissible  in  proo.  of  fraudu- 
lent intent  with  which  concealment  is  oom- 
pleted  after  bankruptcy.  Glass  v.  United 
States  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  R.  560, 
222  Fed.  773. 

61.  Kauflfman  v.  United  ^States  (C.  C.  A^, 
2d  Cir.),  32  Am.  B.  R.  22,  212  Fed.  613; 
Warren  v.  United  States  (C.  C.  A.,  5th  Cir.), 
29  Am.  B.  R.  665,  199  Fed.  753,  holding,  that 
"  *iere  one  conceals  property  before  bank- 
ruptcy, keeps  it  concealed  until  after  bank- 
ruptcy and  the  appointment  of  a  trustee,  and 
fails  to  surrender  it,  he  is  guilty  of  the  crime 
of  concealing  assets,  although  the  initial  con- 
cealment was  before  he  became  a  bankrupt, 
the  offense  in  such  case  being  complete  when 
he  fails  to  surrender  the  property  to  his 
trustee  in  bankruptcy  or  to  disclose  to  him 
its  whereabouts. 

62.  United  States  v.  Stem  (D.  C,  Pa.), 
26  Am.  B.  R.  110,  186  Fed.  864,  affd.  28 
Am.  B.  R.  101. 
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voluntary  bankrapt  after  he  has  filed  hk  petition  and  before  the  appointment 
of  a  tnustee  is  an  offense  under  this  section.^  Likewise,  it  is  a  crime  to 
fraudulently  conceal  property  from  the  trustee,  even  thou^  the  property  had 
been  disposed  of  before  an  order  to  pay  over  to  the  trustee  was  made.^  The 
offense  of  fraudtdently  concealing  assets  is  committed  where  the  bankrupt 
dishonestly  applies  money  or  property  to  his  own  use  or  purposes  so  that  he 
himself  or  some  other  person  whom  he  may  desire  to  benefit  receives  advantage 
and  profit  by  the  eoncealment ;  the  application  of  money  in  good  faith  to  the 
payment  of  a  debt  after  a  petition,  in  voluntary  bankruptcy  is  filed  does  not 
necessarily  constitute  a  fraudulent  concealment,  although  as  a  result  of  tiie 
payment  the  creditor  receives  an  undue  advantaga^ 

(4)  Concealment  from  tbustee. —  The  appointment  of  a  trustee  in  bank- 
TXiptcy  is  an  essential  element  of  the  offense  of  knowingly  and  fraudulently 
concealing  a  bankrupt's  property  from  his  trustee;  but  such  appointment  of 
the  trustee  is  not  an  ingredient  of  the  crime  of  conspiring  tQ  coounit  such 
offense.^  The  bankruptcy  act  does  not  make  it  a  criminal  offense  for  a  person 
who  is  not  a  bankrupt  to  conceal  the  bankrupt's  property  from  the  trustee.'^ 
Thus,  there  can  be  no  conviction  unless  it  is  shown  that  the  defendant  had 
been  adjudicated  a  bankrupt.^ 

(5)  Concealment  by  cobpobation. —  A  bankrupt  corporation  is  capable 
of  committing  the  criminal  offense  of  knowingly  or  fraudulently  concealing 
its  property  from  its  trustee.^  Although  it  has  been  held  that  the  concealment 
niust  be  by  the  bankrupt,  and  that  an  officer  of  a  bankrupt  corporation  is  not 
liable  to  punishment  under  §  29  for  concealment  by  such  corporation,''®  the 
more  effective  rule  seems  to  be,  that,  if  the  officers  of  a  corporation  have  par- 


«.  U.  S.  ▼.  Golrfatein  (D.  C,  Va.),  12 
Am.  B.  R.  766,  132  Fed.  789,  in  which  the 
court  said:  "It  is  true  that  clause  1  ap- 
plies to  concealing  property  from  the  trustee, 
and  that  in  the  case  at  bar  the  aUeged  con- 
cealment was  prior  to  the  appointment  of 
the  trustee.  But  when  a  person  files  his 
Toluntary  petition  in  bankruptcy,  he  knows 
that  a  trustee  will  be  appointed,  and  that 
such  trustee  takes  title  as  of  the  date  of  the 
adjudication.  It  follows  that  a  concealment 
of  property  after  the  adjudication,  even  if 
before  the  appointment  of  the  trustee,  is  a 
concealment  from  the  trustee.'* 
•  64.  Matter  of  Stern  (D.  C,  N,  J.),  32  Am. 
B.  K.  281,  216  Fed.  979. 

65.  U.  S.  V.  Lowenstein  (D.  C.,  Pa.),  11 
Am.  B.  R.  134,  126  Fed.  884.  This  view 
was  also  taken  under  the  act  of  1867  (United 
States  V.  Smith,  Fed.  Cas.  No.  16,339),  where 
Judge  Hall  of  the  Northern  District  of  New 
York,  instructed  a  jury  as  follows:  "If  he, 
in  point  of  fact,  received  money  to  the  extent 
of  §2,000,  and  withheld  it  from  his  creditors 
and  from  his  assignee,  then  he  is  liable  to 
be  convicted.  .  .  .  If  he  paid  it  over  to  his 
creditors,  to  honest  creditors,  and  stated  the 
fact  upon  his  examination,  then  he  would 
not  be  liable." 

66.  Radin.  v.  United  States  (C.  0.  A.,  2d 
Cir.),  25  Am.  B.  B.  640,  189  Fed.  668. 

67.  United    States  v.    Waldman    <C.    C, 


N.  Y.),  26  Am.  B.  R.  677,  188  Fed.  524; 
United  States  v.  Rosenstein  (D.  C,  N.  Y.), 
33  Am.  B.  R.  730,  211  Fed.  738. 

68.  Matter  of  Agnew  and  Sherman  (D.  €., 
N.  Y.),  35  Am.  B.  R.  709,  225  Fed.  650; 
Gilbertson  v.  United  States  (C.  C.  A.,  7th 
Cir.),  22  Am.  B.  R.  32^  168  Fed.  672,  hold- 
ing that  without  adjudication  as  a  bankrupt 
within  the  meaning  of  the  bankruptcy  act, 
a  conviction  upon  a  charge  of  concealing  from 
his  trustee,  while  a  bankrupt,  property  of 
the  estate  in  violation  of  section  29-b,  cannot 
be  upheld,  notwithstanding  proof  of  flagrant 
concealment  of  the  property  from  the  de  facto 
trustee. 

69.  Kauffman  v.  United  States  (C.  C.  A., 
2d  Cir.),  32  Ain.  B.  R.  22,  212  Fed.  613; 
Cohen  v.  United  States  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  8,  157  Fed.  651. 

70.  Field  v.  U.  S.  (C.  C.  A.,  9th  Cir.), 
14  Am.  B.  R.  507,  137  Fed.  6;  United  States 
V.  Lake  (D.  C,  Ark.),  12  Am.  B.  R.  270, 
129  Fed.  499.  These  cases  were  before  the 
court  in  Cohen  v.  United  States  (C.  C.  A., 
2d  Cir. ) ,  19  Am.  B.  R.  8,  157  Fed.  653,  and 
held  inapplicable  where  the  indictment 
charges  a  conspiracy  that  a  bankrupt  cor- 
poration should  conceal  its  assets,  as  dis- 
tinguished from  a  conspiracy  that  the  officers 
of  a  bankrupt  corporation  should  conceal  its 
assets. 
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ticipated  in  the  commission  of  the  offense,  they  may  be  indicted  and  punished 
therefor.^^  . 

(6)      Coi^bEALMBNT   BY    THIBD  PABTY   IN  AID  OF   BANKBUPT. It  haS  bccn 

ruled  that  while  a  third  person  cannot  be  convicted  under  this  section  of  con^ 
oealing  property  he  may  be  convicted  under  the  United  States  Criminal  Code 
as  a  principal  under  the  provision  making  aU  who  aid  and  abet  the  oommission 
of  a  crime  liable  as  principal  J^ 

(7)  Omission  to  schedulb  propbbty. —  It  is  not  an  offense  under  this  sec- 
tion to  omit  to  name  property  in  the  schedule  by  accident  or  mistake,^  or  worth- 
less claims  upon  which  an  action  could  not  be  maintained/*  or  property  which 
the  debtor  did  not  know  that  he  owned/^  or  property  which  the  bankrupt 
honestly  thought  did  not  pass  to  the  trustee/®  or  where  the  evidence  does  not 
show  that  a  legally  consummated  gift  or  transfer  has  been  made.*"  But  if  it 
appear  that  property  was  omitted  from  the  sdiedules  with  the  fraudulent 
purpose  of  concealing  it,  an  offense  is  committed.*^  The  omission  if  fraudu- 
lent will  constitute  the  oath  to  the  schedule,  a  false  oath,  and  as  such  a  distinct 
offense  from  that  of  concealing  property  from  the  trustee.'*  The  advice  of 
counsel  has  been  held  to  be  no  defense.  The  offense  may  not  be  retrieved 
by  the  subsequent  good  conduct  of  the  defendant,  although  the  court  may  con- 
sider such  conduct  in  imposing  sentence.®^ 

(8)  EvTDBNCB  OF  CONCEALMENT. —  The  court  may  exclude  evidence  of 
facts,  which,  though  relevant,  is  too  remote  to  be  material  in  the  circum- 
stances.^ The  act  to  constitute  a  concealment  need  not  be  a  physical  act  in 
the  nature  of  a  conversion,  begun  and  completed  after  bankruptcy,  and  hence 
evidence  of  acts  committed  before  bankruptcy  may  be  admitted  as  showing 
intent.^     Neither  a  bankrupt's  schedules  in  bankruptcy  nor  his  examination 


71.  Crime  by  ofiScers  of  corporation. —  In 
the  case  of  United  States  v.  Freed  (C.  C., 
N.  Y.),  26  Am.  B.  R.  89,  179  Fed.  236.  the 
court  said:  ''The  crime  of  concealing  assets 
could  be  committed  by  a  corporation,  and 
Freed  (president  of  the  corporation)  could 
be  indicted  for  the  offense,  if  he  participated 
in  its  commission.  Cohen  v.  U.  S.  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  8,  167  Fed.  651,  86 
C.  C.  A.  113;  U.  S.  V.  Young  &  Holland  Co. 
(C.  C,  R.  I.),  22  Am.  B.  R  484,  170  Fed. 
110.  Those  were  cases  of  conspiracy;  but,  if 
one  may  be  guilty  of  conspiracy  to  commit 
an  act,  it  cannot  be  that  he  is  not  guilty  if 
the  conspiracy  is  accomplished.  I  do  not  re- 
gard Field  V.  U.  S.  (C.  C.  A^  8th  Cir.),  14 
Am.  B.  R.  507,  137  Fed.  6,  69  C.  C.  A.  668, 
as  binding,  after  Cohen  v.  U.  S.,  supra,*'  See 
also  Am.  B.  R.  Dig.  §  1182. 

72.  Kauffman  v.  Uniteed  States  (C.  O.  A., 
2d  Cir.),  32  Am.  B.  R.,  22,  212  Fed.  613; 
Good  V.  Kane  (C.  C.  A.,  8th  Cir.),  32  Am.  B. 
R.  19,  211  Fed.  956. 

Necessity  of  convicting  corporation  first. — 
Under  the  United  States  Criminal  Code 
(§  332)  all  abettors  are  mude  principals.  It 
is  not  necessary  therefore,  that  a  bankrupt 
corporation  should  first  be  convicted  before 
bringing  to  trial  one  charged  with  aiding 
and  abetting  in  the  concealment  of  its  assets 
from  a  trustee  in  bankruptcy.  Shea  v.  Lewis 
(C.  C.  A.,  8th  Cir.),  30  Am.  B.  R.  436,  206 
Fed.  877. 


73.  See  p.  260,  ante.  Although  it  may  be 
evidence  of  a  fraudulent  intent,  Gretsdi  v. 
United  States  (C.  C.  A.,  3d  Cir.),  36  Am. 
B.  R.  571,  231  Fed.  57. 

74.  In  re  Pearce,  21  Vt.  611. 

75.  In  re  Parker,  Fed.  Cas.  10,720,  4  Bias. 
601. 

76.  In  re  Adams  (D.  C,  N.  Y.),  4  Am.  B. 
R.  696,  104  Fed.  72;  Rugely  v.  Robinson,  19 
Ala.  404. 

77.  In  re  DeLeeuw  (D.  C,  N.  Y.,  3  Am. 
B.  R.  418,  98  Fed.  408. 

78.  In  re  Bacon  (D.  C.,  N.  Y.),  30  Am. 
B.  R.  584,  205  Fed.  545. 

79.  Gretsch  v.  United  States  (C.  O.  A.,  3d 
Cir.)    36  Am.  B.  R.  571,  231  Fed.  67. 

80.  McNiel  v.  United  States  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  18,  160  Fed.  82,  holding 
that  evidence  that  counsel  advised  the  bank- 
rupt to  keep  his  business  open  up  to  the 
usual  closing  time  of  the  day  of  his  adjudi- 
cation is  not  admissible  to  relieve  the  bank- 
rupt from  liability  for  keeping  the  funds  re- 
ceived on  such  day. 

81.  Kern  v.  United  States  (0.  C.  A.,  6th 
Cir.),  22  AuL  B.  R.  223,  169  Fed.  617. 

88.  Johnson  v.  United  States  (C.  O.  A.,  lat 
Cir.),  22  Am.  B.  R.  369,  170  Fed.  681.  See 
also  Am.  B.  R.  Dig.  $  1194. 

88.  Glass  V.  United  States  (C.  C.  A.,  M 
Cir.),  36  Am.  B.  R.  560,  222  Fed.  773. 
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before  the  referee,  if  objected  to  by  the  bankrupt,  are  admisaible  on  an  indict* 
ment  for  cooaoeahnent  of  property.^  The  books  of  the  bankrupt  are  admissible 
in  evidence  upon  a  trial  of  the  indictment  although  he  claims  his  privilege.^ 
The  nature  of  the  act  of  conoealment  is  such  that  it  can  rarely  be  proved  by 
direct  testimony;  the  evidence  must  be  largely  if  not  wholly  circumstantial, 
and  *^  such  as^  in  practical  affairs  of  life  tends  to  produce  belief  and  conviction 
in  the  minds  of  those  to  whom  such  evidence  is  addressed."  ^ 

c.  Falie  oatli.8^—  (1)  In  gewbbal. —  The  Fifth  Amendment  of  the  United 
States  Constitution  does  not  prohibit  the  imposition  of  a  punishment  for  false 
swearing  on  a  compulsory  examination.^  Nor  does  the  immunity  provision 
of  §  7  (9)  of  the  bankruptcy  act,  that  no  testimony  given  by  a  bankrupt 
upon  his  examination  '^  shall  be  offered  in  evidence  against  him  in.  any  crim- 
inal proceeding"  exempt  him  from  a  criminal  prosecution  for  giving  false 
testimony  on  such  an  examination.^  The  insertion  of  this  common-law 
offense  in  the  statute  simply  creates  a  different  penalty  for  a  crime  already 
defined.^  The  false  oath  must  have  been  '^knowingly  and  fraudulently" 
made.®^ 

(2)  What  constitutes  fai^sx  oath. — What  is  a  "false  oath"  in  bank- 
ruptcy is  considered  elsewhere.^  The  words  "false  oath/'  as  employed  in 
this  section,  comprehend  false  swearing  by  the  bankrupt  in  a  proceeding  to 
investigate  the  truth  of  specifications  filed  against  his  discharge.^  And  also 
false  testimony  given  by  a  witness  before  a  special  commissioner,  appointed 
under  §  21-a,  prior  to  tiie  bankrupt's  adjudication,^  but  it  does  not  embrace 
the  verification  by  the  bankrupt  of  schedules  from  which  he  has  omitted  prop- 
erty transferred  in  fraud  of  creditors  more  than  four  months  before  the  filing 
of  the  petiticm;**  although  it  may  include  a  verification  of  schedules  from 
which  property  which  should  have  been  transferred  to  the  trustee  has  been 
fraudulently  omitted.*^     The  making  of  a  false  oath  either  in  or  out  of  bank- 


84.  JohnfioQ  V.  United  States  (0.  C.  A.,  1st 
Cir.),  20  Am.  B.  B.  724,  163  Fed.  30;  JacobB 
V.  United  States  (€.  C.  A.,  let  Cir.),  20  Am. 
B.  R.  550,  161  Fed.  694. 

Failure  to  scbednle  not  a  conoealment. — 
Ilie  offense  denounced  by  the  proTisions  of 
section  29-b  contemplate  the  concealment  of 
property  by  some  other  act  or  acts  upon  the 
part  of  the  bankrupt  than  merely  omitting 
it  from  the  schedules,  and  affirmative  false 
statements  of  some  material  fact  or  facts  by 
the  bankrupt,  wilfully  and  intentionally 
made  by  him,  knowing  the  same  to  be  false. 
In  re  Hennebry  (D.  C,  Iowa),  81  Am.  B.  R. 
231,  207  Fed.  882;  Gretsch  ▼.  United  States 
(C.  C.  A.,  3d  Cir.),  36  Am.  B.  R.  671,  231 
Fed.  67. 

89.  Johnson  y.  United  States  (U.  S.  Sup. 
Ct.),  30  Am.  B.  R.  14,  228  U.  8.  467;  Kerrch 
V.  United  States  (C.  C.  A.,  1st  Cir.),  22  Am. 
B.  R.  544,  171  Fed.  366,  distinguishing  John- 
son ▼.  United  States  (C.  C.  A.,  1st  Cir.),  20 
Am  B.  R.  724,  163  Fed.  30.  Compare  People 
V.  Swarts  and  Greenberg  (111.  Crim.  Ct.),  8 
Am.  B.  R.  487,  24  Mut.  Corp.  Rep.  266. 

M.  Stem  V.  United  States  (C.  C.  A.,  3d 
Cir. ) ,  28  Am.  B.  R  101,  affg.  26  Am.  B.  R. 
no,  186  Fed.  854. 

87.  See  also  Am.  B.  R.  Dig.  i  1183. 

88.  Glickstein  v.  United  States,  27  Am.  B. 
R.  786,  222  U.  S.  139. 


88.  Wechsler  v.  United  States  (C.  C.  A., 
2d  Cir.),  19  Am.  B.  R.  1,  158  Fed.  679,  revg. 
16  Am.  B.  R  1. 

90.  Wechsler  ▼.  United  States  (C.  0.  A.,  2d 
Cir.),  19  Am.  B.  R.  1,  168  Fed.  579. 

91.  National  Bank  of  Louisville  t.  Carley 
(C.  C.  A.,  3d  Cir.),  12  Am.  B.  R,  119,  127 
Fed.  686. 

Knowingly  and  fraudulently. —  When  a 
person  states  matter  which  he  does  not  be- 
lieve to  be  true,  wilfully  and  contrary  to  his 
oath,  he  may  certainly  be  said  to  make  a 
false  oath  "knowingly  and  fraudulently." 
Wechsler  v.  United  States  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  1,  158  Fed.  579,  revg.  16  Am. 
B.  R.  1. 

98.  See  under  Section  Fourteen  of  this 
work,  subtitle  ''A  false  oath  in  the  proceed- 
mg." 

98.  Edelstein  v.  United  States  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  649,  159  Fed.  636. 

A  false  oath  is  evidently  a  corruptly  false 
oath,  such  as  will  subject  the  affiant  to  a 
prosecution  for  perjurv.  In  re  Gilpin  (D.  C, 
Pa.),  20  Am.  B.  R.  374,  389,  160  Fed.   171. 

94.  United  States  v.  Liberman  (C.  C,  N. 
Y.),  23  Am.  B.  R.  734,  176  Fed.  161. 

95.  In  re  Henneby  (D.  C,  Iowa),  31  Am. 
B.  R.  231,  207,  Fted.  882. 

96.  Gretch  v.  United  States  (C.  C.  A.,  3d 
Cir.),  36  Am.  B.  R  571,  231  Fed.  57. 
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ruptcy  proceedings  is  perjuiy,  and  punishable  as  such;  if  made  in  a  bankruptcy 
proceeding  it  is  punishable  as  prescribed  in  this  section,  rather  than  as  pre- 
scribed in  the  Federal  Penal  Code."  Although  this  section  prescribes  no 
punishment  fpr  one  who  suborns  another  to  make*a  false  oatii  in  a  proceeding 
in  bankruptcy,  one  who  is  guilty  of  such  subornation  is  punishable  under 
the  Penal  Code,*®  but  the  crime  of  false  swearing  in  bankruptcy  proceedings 
is  not  equal  in  enormity  to  the  crime  of  perjury.^  The  offense,  when  once 
committed,  cannot  be  retrieved  by  right  and  lawful  conduct  on  the  part  of  the 
defendant  in  assisting  his  trustee  in  gathering  assets  which  ought  to  have 
been  disclosed  before. ^^  The  making  of  a  "false  account"  is  not  a  crime 
except  as  here  prescribed.  These  latter  words  when  applied  to  a  debtor  are 
not  important,  as  an  unverified  account  by  the  bankrupt  is  practically  unknown. 
Not  so  where  the  false  account  is  filed  by  the  trustee  or  receiver ;  it  is  often  not 
verified,  but  this  would  not  save  the  guilty  ofllcer  from  the  penalty  of  the 
statuta  This  subsection  then  refers  to  the  perjury  of,  or  the  making  of  a 
false  account  in  the  proceeding  by,  any  person. 

(3)  Administbation  of  oath. —  In  a  trial  of  an  indictment  under  this 
clause,  it  must  be  shown  that  the  oath  was  administered  by  an  officer  author- 
ized to  administer  it.*^^    A  referee  may  administer  such  an  oath.^^ 

(4)  Evidence  of  FAiiSE  oath. —  Evidence  should  be  clear  and  satisfac- 
tory.^^ In  a  prosecution  for  false  swearing  evidence  which  not  only  contra- 
dicts the  testimony  of  the  defendants,  but  so  far  prepcmderates  it  as  to  justify 
the  jury  in  finding  that  the  latter  was  not  only  fdse  but  was  made  by  the 
defendant  knowingly  and  fraudulently  is  all  that  is  necessary  to  prove  the 
crime  of  making  a  false  oath.^^  Proof  that  the  defendant  took  the  oath  either 
before  he  began  to  testify  or  when  he  finished  and  signed  the  testimony  is 
sufficient  to  support  the  charge  of  perjury. ^^ 


97.  U.  S.  V.  Wechsler  (D.  C,  N.  Y.),  16 
Am.  B.  R.  1,  revd.  on  other  grounds,  19  Am. 
B.  R.  1,  168  Fed.  579. 

98.  Epstein  V.  United  States  (C.  C  A.,  7th 
Cir.),  28  Am.  B.  R.  561,  196  Fed.  354.  See 
U.  S.  Penal  Code,  §  126. 

99.  Kfthn  V.  United  States  (C.  C.  A.,  2d 
Cir.),  32  Am.  B.  R.  109,  214  Fed.  54. 

100.  Kern  v.  United  States  (C.  C.  A.,  6th 
Cir.),  22  Am.  B.  R.  223,  169  Fed.  617. 

101.  In  re  Conroy  (B.  C,  Pa,),  14  Am. 
B.  R.  249,  134  Fed.  764,  holding  that  if  the 
bankrupt  knowingly  and  fraudulently  made 
a  false  oath  in  respect  to  a  conveyance  of  real 
property  owned  by  him,  at  any  time,  he.  is 
guilty  of  this  offense. 

102.  United  States  v.  Simon  (D.  C.  Wash.) , 
17  Am.  B.  R.  41,  146  Fed.  89,  holding  that 
an  indictment  of  a  bankrupt  for  perjury  is 
not  demurrable  upon  the  groimd  that  the 
referee  was  not  authorized  to  administer  an 
oath  to  the  defendant. 

103.  In  re  Troeder  (C.  C.  A.,  1st  Cir.),  17 
Am.  B.  R.  723,  15Q  Fed.  710.  See  also  Am. 
B.  R.  Dig.  §  1195. 

An  inquiry  as  to  assets  or  tiabUities  of  a 
bankrupt  may  be  carried  back  as  far  as  is 
necessary,  and  everything  bearing  upon  the 
question     at    the    time    of    bankruptcy    is 


material.  Hence  a,  question  with  respect  to 
the  financial  condition  of  the  business  of  the 
said  bankrupt  and  with  respect  to  the 
amount  of  assets  and  liabilities  of  the  said 
bankrupt,  is  material,  although  relating  to 
the  bankrupt's  financial  condition  several 
years  before  the  filing  of  the  petition  in 
bankruptcy.  United  States  v.  Rosenstein 
(D.  C,  N.  Y.),  33  Am.  B.  R.  730,  211  Fed. 
738. 

Evidence  of  business  relations  between  de- 
fendant and  bankrupt. — 'Where  the  defendant 
testified  before  the  referee  that  he  re- 
ceived cash  for  a  check  delivered  to  the  bank- 
rupt, while  the  prosecution  claimed  that  he 
merely  received  checks  in  return,  the  object 
being  to  pad  the  bankrupt's  bank  account, 
evidence  may  be  admitted  tending  to  show 
close  business  and  confidential  relations  be- 
tween the  accused  and  the  bankrupt  to  show 
motive.  Ulmer  v.  United  States  (C.  C.  A., 
6th  Cir.),  34  Am.  B.  R.  143,  219  Fed.  641, 
citing  Daniels  v.  United  States  (C.  C.  A.,  6th 
Cir.),  27  Am.  B.  R.  790,  196  Fed.  459. 

104.  Kahn  v.  United  States  (C.  C.  A.,  2d 
Cir.) ,  32  Am.  B.  R.  109,  214  Fed.  54. 

105.  United  States  v.  Wechsler  (D.  C, 
N.  Y.),  16  Am.  B.  R.  1,  revd.  on  other 
grounds  19  Am.  B.  R.  1,  158  Fed.  579. 
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d.  Pii]ua]imeiit.<-*Herey  too,  the  only  punishment  is  by  imprisonment;  but 
the  Tnaximum  is  two,  not  five,  years.^  If  perjury  is  charged  and  the  indict- 
ment  is  laid  under  the  general  law,  the  punishment  prescribed  by  that  law 
will,  of  course,  follow  a  oonviction. 

e.  Offenses  by  others. —  (l)  In  obnsbai^ — While  the  word  "  person "^^ 
includes  the  officers  ^^  named  in  the  law,  and  thus  any  of  the  offenses  enum- 
erated in  subsection  b  may  be  chargeable  to  an  officer,  yet  the  last  ^three 
subdivisions  of  subsection  b  are  manifestly  intended  to  meet  acts  or  omissions 
by  others  than  the  bankrupt  or  such  offic^is.  These  subdivisions  are  new,  and 
have  as  yet  received  little  attention  from  the  courts. 

(2)  PsxsENTiNG  A  FAL8S  CLAIM. —  The  presenting  of  a  false  claim  under 
oath  against  a  bankrupt's  estate  is  a  crime.  Though  the  clause  is  phrased 
somewhat  awkwardly,  it  is  thought  that  it  applies  to  an  attorney  who  pre- 
sents such  a  claim  in  an  ordinary  proceeding,  as  well  as  in  one  for  a  composi- 
tion. The  intention  clearly  is  to  penalize  the  filing  of  false  claims,  and  to 
make  both  the  claimant  and  any  one  who  acts  in  his  stead  in  presenting  the 
claim  liable  therefor.  The  words  '^used  any  such  claim  in  dbmposition" 
enlarge  the  scope  of  the  clause  in  such  proceedings;  it  may  have  been  pre- 
sented without  knowledge  of  its  falsity,  but  acted  on,  as  by  assenting  to  the 
offer  of  composition,  after  that  fact  became  known.  Knowledge  of  falsity 
18  essential,  but  that  the  presentation  or  use  was  fraudulent  does  not  seem  a 
neoessaiy  element. 

(3)  Regeivinq  pbopebty  wriH  intent  to  defeat  the  act. —  The  elements 
of  pleading  and  proof  here  are:  (^)  The  receipt  of  a  material  amount  of 
property  belonging  to  the  bankrupt,  (b)  after  the  filing  of  the  petition,^^ 
and  (c)  with  intent  to  defeat  the  act."^  This  offense  can,  therefore,  not  be 
committed  by  one  who  is  the  inconscious  beneficiary  of  a  fraudulent  transfer  or 
preference  before  bankruptcy,^"  though  intent  to  defeat  the  act  is  palpable. 
On  the  other  hand,  only  intent,  not  also  the  result,  need  be  shown.  But  intent 
will  never  be  presumed  where  the  acts  complained  of  are  made  the  foundation 
of  an  indictment;  it  must  be  proved.  This  offense  will,  in  the  nature  of 
things,  be  rare,  and  occur  only  in  involuntary  cases  before  actual,  ad  judication. 


106.  Three  counts  in  an  indictment  for 
a  false  oath  under  section  29,  where  the 
defendant  nmde  substantiaUy  the  same  state- 
ment at  three  different  times,  charge  but  one 
offense,  and  in  such  a  case  imprisonment 
for  more  than  tfwo  years  specified  in  such 
section  is  unauthorized.  Ulmer  v.  United 
States  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  143, 
219  Fed.  641 

Effect  of  SeTiaed  SUtutes,  C  5393.— While 
the  effect  of  section  5392  of  the  United 
States  Raised  Statutes,  making  oral  and 
written  false  statements  perjury,  when 
sworn  to  before  any  competent  tribunal, 
officer  or  person  in  any  case  in  which  a  law 
of  the  United  States  authorises  an  oath  to 
be  administered,  is  restricted  by  section  20  of 
the  Bankruptcy  Act,  both  sections  may  be  con- 
strued together  as  providing  a  stated  penalty 
for  the  crime  of  false  swearing,  with  the 
proviso  that  when  the  offense  is  committed 
in  a  bankruptcy  proceeding  the  offender, 
upon  conviction,  shall  be  subjected  to  a  dif- 


f-^rent  penalty.  Wechsler  v.  United  States 
(C.  C.  A.,  2d  Cir.),  19  Am.  B.  R.  1,  158  Fed. 
579,  revg.  16  Am.  B.  R.  1. 

107.  Bankruptcy  Act,  |  1   (19). 

108.  Bankruptcy  Act,  j  1   (18). 

109.  See  U.  S.  V.  Latorre,  Fed.  Cas.  15,567, 
8  Blatchf.  134;  Knapp,  etc.,  (^.  v.  Drew  (C. 
C.  A.,  8th  Cir.),  20  Am.  B.  R.  355,  160  Fed. 
413.    See  al  )  Am.  B.  R.  Dig.,  §  1185. 

110.  Knapp,  etc.,  Co.  v.  Drew  (C.  C.  A..  8th 
Cir.),  20  Am.  B.  R.  355,  160  Fed.  413;  In  re 
Luftig  {T>.  C,  Mass.),  15  Am.  B.  R.  773,  162 
Fed.  322,  holding  that  the  mere  side  of  a 
creditor's  claim  to  a  brother-in-law  of  a  bank- 
rupt is  not  necessarily  a  commission  of  the 
offense  of  receiving  "  any  material  amount  of 
property  from  a  bankrupt  after  the  filing  of 
the  petition,"  nor  does  it  necessarily  involve 
any  intent  to  defeat  the  act. 

111.  See  Wayne  Knitting  Mills  v.  Nugent 
(D.  C,  Ky.),  4  Am.  B.  R.  747,  104  Fed.  530. 
Compare  also  s.  c,  in  Supreme  Court,  Mueller 
V.  Nugent,  181  U.  S.  1,  7  Am,  B.  R.  224. 
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(4)  Extorting  konet. —  The  fifth  subdivision  is  clearly  aimed  at  those 
creditors  who  seek  an  advantage  as  a  conBideration  for  consenting  to^a  pro- 
posed composition.  It  majj  of  coarse,  be  availed  of  where  piessarey  includ- 
ing a  money  payment,  is  exerted,  resulting  in  the  withdrawid  of  objections 
to  'a  discharge.  Whether  it  is  available  where  a  ddi>t  is  not  proven  in  con- 
sideration of  a  new  promise  may  be  doubted;  such  a  new  promise  is  neither 
money  nor  property.  ^  Cases  are  conceivable,  too,  where  the  bankrupt  may 
commit  this  offense.  The  broad  meaning  of  ^^ person"  ehould  be  remem* 
bered.^^  The  mere  attempt  to  extort  is  enough.  But  extortion-  is  not  shown 
where  a  creditor  loaned  money  to  a  bankrupt  for  use  in  paying  the  consid- 
eration of  a  composition  and  the  bankrupt  promised  that  when  the  composi- 
tion was  confirmed  he  would  pay  the  creditors  the  balance  of  their  claim,  after 
deducting  their  share  of  the  consideration  of  such  composition.  ^^^ 

(5)  CowspiBACY."*— Under  §  5440  of  the  U.  S.  R  S.  it  has  been  held 
that  a  person  who  conspires  with  another  to  commit  an  offense  against  the 
bankruptcy  act  is  liable  to  prosecution.^^*  If  a  bankrupt  conceal  his  property 
before  the  appointment  of  a  trustee  and  continue  to  conceal  it  after  the 
appointment  he  violates  the  bankruptcy  act  and '  a  conspiracy  that  he  shall 
do  so  violates  the  conspiracy  statute.^^^  The  offense  of  conspiracy,  as  defined 
by  §  37  of  the  U.  S.  Criminal  Oode,  is  not  one  arising  under  the  Bankruptcy 
Act.^^  Individuals  may  be  guilty  of  the  offense  of  conspiring  to  conceal  the 
assets  of  a  corporation,  although  the  corporation,  as  such,  was  not  a  party 
to  the  conspiracy. ^^  Circumstantial  evidence  is  admissible  to  prove  the  crime 
of  conspiracy  to  conceal  assets,^^  as  the,  crime,  from  the  nature  of  the  case, 
can  rarely  be  proved  by  direct  oral  evidence.  If  the  proof  shows  a  previous 
meeting  and  a  concert  of  action  thereafter,  each  of  ihe  parties  doing  some 
act  contributing  toward  the  accomplishment  of  an  unlawful  purpose,  a  jury 
is  justified  in  finding  that  they  were  conspiring  to  accomplish  that  purpose.^ 
Upon  a  prosecution  for  conspiracy,  the  schedules  are  admissible  in  evidence.*^ 
Evidence  not  only  of  the  fraudulent  concealment  of  assets  by  a  bankrupt,  but 
of  the  joint  participation  of  the  defendants  in  the  acts  by  which  the  fraudulent 
concealment  was  accomplished  is  sufiicient  to  sustain  a  conviction  for  con- 


112.  Where  an  aUeged  bankrupt,  without 
snggesting  the  pendency  of  bankruptcy  pro- 
ceedings permits  an  action  at  law  by  the  prin- 
cipal petitioning  creditor  to  go  to  judgment, 
and  pays  the  same,  if  the  payment  is  received 
with  intent  to  take  no  further  action  in  the 
bankruptcy  proceedings,  it  may  constitute 
the  receipt  of  money,  "  after  the  filing  of  the 
petition,  with  intent  to  defeat  this  act," 
within  the  r  eaning  of  section  29b  (4)  of 
the  Bankruptcy  Act.  Matter  of  Lavery  & 
Son  (D.  C,  Mass.),  37  Am.  B.  R.  606,  235 
Fed.  910. 

118.  Bankruptcy  Act,  |  1  (19). 

The  provision  applies  to  aU  persons  who 
exact  money  or  property  from  any  one  as  a 
consideration  for  acting  or  forbearing  to  act 
in  bankruptcy  proceedings.  United  States  v. 
Dunkley  (D.  C.,  Cal.),  38  Am.  B.  R.  127,  236 
Fed.  1000. 

114.  Zavelo  v.  Reeves,  227  U.  S.  625,  29 
Am.  B.  R.  493. 

115.  See  under  this  section,  sub-title  **  Con- 
spiracy  to   conceal   property;    Indictment," 


antCy   p.    623.     See   also   Am.   B.   R.   Dig., 
i;  1184,  1191,  1196. 

lie.  U.  S.  V.  Bayer,  Fed,  Cas.  14,547,  4 
Dill.  407. 

117.  Cohen  v.  United  States  (C.  C.  a.,  2d 
Cir.),  19  Am.  B.  R.  8,  12.  167  Fed.  651,  aflfg. 
15  Am.  B.  R.  357;  United  States  v.  Rhodea 
(D.  C,  Ala.),  32  Am.  B.  R.  523,  212  Fed. 
513. 

118.  Rabinowitz  v.  United  States  (C.  C.  A., 
2d  Cir.),  34  Am.  B.  R.  130,  222  Fed.  846. 

119.  United  States  v.  Young  &  Holland 
Co.  (Cir.  Ct.,  R.  I.),  22  Am.  B.  R.  484,  170 
Fed.  110;  United  States  v.  Rhodes  (D.  C, 
Ala.),  32  Am.  B.  R.  523,  212  Fed.  513. 

laO.  Stein  v.  United  States  (C.  C.  A.,  3d 
Cir.) ,  28  Am.  B.  R.  101,  193  Fed.  888;  United 
States  V.  Green  (D.  C,  Va.),  34  Am.  B.  R. 
405,  220  Fted.  973. 

1«1.  Radin  v.  United  SUtes  (C.  C.  A.,  2d 
Cir.),  25  Am.  B.  R  640,^  189  Fed.  668. 

122.  United 'States  v.  Green  (D.  C,  Pa.), 
34  Am.  B.  R.  405,  220  Fed.  973. 
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spiracy.^^    Each  one  of  joint  defendants  may  take  the  stand  in  his  own  behalf 
and  his  testimony  is  admissible  for  and  against  his  codefendant.^^ 

(6)  Punishment. —  The  -punishment  for  either  of  these  offenses,  like 
those  committed  by  the  bankrupt,  is  imprisonment  for  not  more  than  two 
jBars, 

lY.  OFFENSES  BT  A  RSFERSR  AHD  PUHISHMENT. 

a.  In  general. —  The  former  law  penalized  the  taking  of  unlawful  fees. 
This  subsection  is,  therefore,  new.  There  are  no  cases  yet  reported  under 
it.  FoT  what  will  make  a  referee  "  directly  or  indirectly  interested,"  see 
undei^  section  thirty-nine,  post;  also  for  what  constitutes  his  duty  as  to  giving 
information.  But  the  offense  defined  in  subdivision  3  cannot  be  committed 
until  the  referee  has  been  directed  by  the  court,  which  here  means  the  judge, 
to  permit  the  inspection. 

b.  Punishment. —  Here  the  punishment  does  not 'involve  imprisonment;  but 
ousts  the  guilty  officer  from  office  and  makes  him  liable  to  a  fine  of  not  more 

than  $500.     This  offense  is,  therefore,  not  an  infamous  crime. ^* 

«  '      • 

V.  NO  PSOSBCUTIOII  AFTER  ONE  YEAR.i2« 

« 

The  limitation  contained  in  subsection  d  is  absoluta  The  indictment 
must  be  found  or  the  information  filed  within  one  year  after  the  commission 
of  the  offense.^^  This  subdivision  has  no  application  to  an  indictment  under 
§  5440  of  the  U.  S.  B.  S.  for  conspiracy  to  commit  an  offense  arising  under 
the  bankruptcy  act^* 


U8.  United  States  v.  Green  (D.  C,  Pa.), 
34  Am.  B.  R.  406,  220  Fed.  973. 

1S4.  Radin  v.  United  SUtes  (G.  C.  A.,  2d 
Cir.),  25  Am.  B.  R.  640,  189  Fed.  658. 

1S6.  Compare  U.  S.  v.  Block,  Fed.  Caa. 
14,609. 

126.  See  also  Am.  B.  R.  IMg.,  S  1199. 

127.  Continuing  concealment;  indictment 
barred  liy  statute  of  limitations. —  The  fact 
that  coiKsealed  property  remains  concealed 
does  not  continue  the  offoise;.  and  where  an 
indictment  which  charged  bankrupt  with  hav- 
ing knowingly  and  fraudulently  concealed 
'assets  from  his  trustee,  was  found  more 
than  twelve  months  aftc^  the  filing  of  the 
bankruptcy  petition  and  schedules  and  more 
than  twelve  months  after  bankrupt's  adjudi- 
cation and  the  appointment  of  a  trustee,  but 
the  evidence  as  to  defendant's  acts  in  rela- 
tion to  the  property  all  related  to  a  period 
prior  to  his  filing  his  petition  in  bankruptcy, 


he  having  done  nothing  since  that  time  but 
remain  passive  and  silent,  the  prosecution 
for  the  offense  was  barred  by  section  29d.  of 
the  Bankruptcy  Act,  which  provides  that  an 
indictment  for  concealing  assets  shall  be 
found  within  <nie  year  after  the  commission 
of  the  offense.  Warren  v.  United  States  (€. 
C.  A.,  5th  Cir.),  29  Am.  B.  R.  555,  199  Fed. 
753. 

128.  United  States  v.  Oomstock  (Cir.  Ct., 
B.  I.),  20  Am.  B.  B.  526,  162  Fed.  416. 

The  prosecution  of  a  bankrupt  for  con- 
spiracy imder  $  37  of  the  U.  S.  Criminal 
Code,  is  regulated  by  |  1044  of  the  U.  S. 
Bevised  Statutes,  which  provides  a  limitation 
of  three  years,  and  not  by  §  29d  of  the 
Bankruptcy  Act,  which  provides  a  limitation 
of  one  year.  Bnbinowitz  v.  United  States 
(C.  C.  A.,  2d  Cir.),  34  Am.  B.  B.  130,  222 
Fed.  846. 
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RULES,  FORMS,  AND  ORDERS. 

§  30.  Rnles,  FormB,  and  Orders. —  a  All  necessary  rules,  forms,  and 
orders  as  to  procedure  and  for  carrying  this  act  into  force  and  effect 
shall  be  prescribed,  and  may  be  amended  from  time  to  time,  by  the 
Supreme  Court  of  the  United  States. 


Analogous  proYiaions:    la  U.  S.r    Act  of  1868,  S  10. 
In  Eng.:     Act  of  1883,  S  127 

SYNOPSIS  OF  SECTION. 
RULERS,  FORMS,  AHD  ORDBR9. 

I.  Rules,  Fonns,  and  Orders,  634. 

a.  Comparative  legislati&n  and  meaning  of  aecUonf  634. 

b.  Those  prescribed  shovld  he  followed,  634. 

c.  Supplemental  rules  andforms,  635. 


RULES,  FORMS,  AND  ORDERS.^ 

a.  Comparative  legfislation  and  meaning  of  section. —  The  English  bankruptey 
authorizes  the  lord  chancellor,  with  the  concurrence  of  the  president  of  the 
board  of  trade,  to  make,  revoke,  and  alter  general  rules  in  bankruptcy, 
which,  when  laid  before  parliament,  have  the  same  eflPect  as  if  previously 
enacted  by  that  body.^  The  general  rules  in  England  are,  therefore,'  as 
much  law  as  the  statute.  Our  system  does  not  permit  judicial  legislation 
of  this  character.  The  former  act  gave  the  justices  of  the  Supreme  Court 
power  to  frame  general  orders  for  a  variety  of  purposes.*  The  orders  then 
framed  and  the  forms  prescribed  for  carrying  them  out  have  been  used  as 
models  for  those  now  in  vogue,*  and  the  court  will  construe  the  present  general 
orders  as  the  general  orders  under  the  earlier  statute  were  construed.^  The 
purpose  is,  of  course,  to  accomplish  uniformity  in  practice  throughout  the 
States.' 

b.  Those  prescribed  should  be  followed.— It  has  been  distinctly  held  that 
the  general  orders  promulgated  hy  the  Supreme  Court  in  accordance  with 
this  section  are  binding  upon  courts  of  bankniptcy.  They  confer  rights 
as  well  as  prescribe  rules  of  practice.''     The  rules  and  forms  prescribed  by 

1.  8ee  also  Am.  B.  R.  Dig.,  §  37.  practice  reprarding  acts  to  be  done  within  a 

«.  Eng.  Act  of  1883,  {  127.  specified  time  yield  to  the  rnleg  of  the  Fed- 

8.  Act  of  1867,  §  10.  eral  court.     In  re  Fall  City  Shirt  Mfg.  Co. 

4.  See  Bump  on  Bankruptcy  (9th  ed.),  and       (D.  €.,  Ky.),  3  Am.  B.  R.  437,  98  Fed.  602. 
General  Orders  and  Forma  therein.  7.  In   re  Scott    (D.   C,  N.   Car.),  3  Am. 

5.  In  re  Levin  (C.  C.  A.,  1st  Cir.),  23  Am.      B,  R.  626,  99  Fed.  404;  In  re  Schiller  (D.  C. 
B.  R.  845,  176  Fed.  177.  Va.),  2  Am.  B.  R.  704,  96  Fed.  400.    It  is  the 

e.  Savings  Bank  v.  Bank,  Fed.  Oas.  12,919.  duty  of  referees  to  comply  with  General  Or- 

State  rules  of  practice.— When  an  adjiidi-  der  XXIII.     Faulk  k  Co.  v.  8teiner   (C.  C. 

cation  is  made  in  bankruptcy  the  caae  is  in  A.   5th  Cir.),  21   Am.  B.  R.  623,  165  Fed. 

the  U.  S.  District  Court,  and  rules  of  State  861. 
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the  Supreme  Court  under  and  by  virtue  of  the  bankruptcy  act  have  the 
force  and  effect  of  law.^  It  is  the  duty  of  referees  and  trustees  to  conform 
therewitL^  Filing  has  befn  refused  to  papers  not  in  accordance  with  the 
official  forms. ^^  The  general  orders  are  not  to  be  taken  as  enlarging  the  statute, 
but  musty  if  possible,  be  construed  consistently  with  it.^^  But  the  general 
orders  are  not  always  in  time  with  the  law;  and  the  forms  show  a  want  of 
harmony  at  times  both  with  the  law  and  the  general  orders.  In  such  cases, 
the  law,  of  course,  controls.^  The  general  orders  and  forms  have  not,  in 
respect  to  procedure,  the  full  force  and  effect  of  law.^  In  any  event  they 
do  not  abrogate  the  law.  The  orders  being  simply  an  amplification  of  the 
law  with  respect  to  procedure,  they  should  not  be  construed  as  extending  the 
powers  granted  to  the  court  by  virtue  of  the  law  itself.^*  Rules  may  not 
enlarge  the  statute,  but  are  merely  prescribed  to  carry  the  act  into  effect.**^ 
c.  Supplemental  rules  and  f ormSd —  The  general  orders  are  intended  only  to 
confine  the  practice  in  bankruptcy  within  certain  broad  limits.  They  are 
not  exclusive,  and  most  of  the  district  courts  have  prescribed  supplemental 
rules;  these  should  always  be  consulted.  Even  these  have  not  always  been 
found  sufficient,  and  local  rules  are  sometimes  promulgated  by  the  referees.** 
Rules  of  the  district  courts  may  not  conflict  with  the  rules  and  forms  pro- 


8.  In  re  Gerber,(C.  C.  A.,  9th  Cir.),  26 
Am.  B.  B.  608,  617,  186  Fed.  693,  bo  held  as 
to  the  rules  and  forms  in  regard  to  exemp- 
tions; Powell  V.  Pangbom  (N.  Y.  Sup.  Ct.), 
31  Am.  B.  R.  650;  Sabin  ▼.  Blake-McFall  Ck). 
(C.  C.  A.,  9th  Cir.),  36  Am.  B.  R.  179,  223 
Fed.  601. 

Effect  on  jurisdiction. — A  rule,  not  ex- 
pressly authorized  by  some  law  of  Congress, 
cannot  confer  judicial  power  on  a  District 
Court,  to  set  aside  or  disregard  the  findings 
of  fact  of  a  referee,  in  an  action  by  a  trustee 
in  bankruptcy  to  recover  an  alleged  prefer- 
ence, where  the  parties  had  expressly  stipu- 
lated to  have  the  matter  tried  and  determined 
by  the  referee.  Grant  t.  National  Bank  of 
Auburn  (D.  C,  N.  Y.),  37  Am.  B.  R.  329,  232 
Fed.  201. 

U  Faulk  ▼.  Steiner  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  623,  165  Fed.  861;  In  re  Jamie- 
son  <D.  C,  111.),  9  Am.  B.  R.  681,  120  Fed. 
697. 

10.  Mahoney  v.  Ward  (D.  C,  N.  Car.),  3 
Am.  B.  R.  770,  100  Fed.  278,  holding  that 
a  written  or  typewritten  schedule  will  not 
be  accepted.  The  printed  blank  containing 
forms  prescribied  by  the  rules  of  court  must 
he  used 

11.  In  re  City  Contracting  Co.  (D.  C,  Ha- 
waii ) ,  30  Am.  B.  R.  133. 

la.  See  In  re  Soper  (Rec.,  N.  Y.),  1  Am. 
B.  R.  193.  See  also  comments  and  discus- 
sions of  rules  and  forms  at  the  various  con* 
ventions  of  referees  in  bankruptcy,  1  N.  B. 
N.  436-438;  also  2  N.  B.  N.  Rep.,  Number 
for  Oct.  1,  1900,  pp.  29-32.  As  to  case 
where  there  was  conflict  between  rule  and 
statute,  see  In  re  Isaacson  (I>.  C.,  N.  Y.), 
20  Am.  B.  R.  430,  161  Fed.  779 ;  In  re  City 
Contracting  Co.  (D.  C,  Hawaii),  30  Am.  B. 
R.   133. 


18.  West  Co.  V.  Lea,  174  U.  S.  590.  2  Am. 
B.  R.  463,  where  the  court  said:  "These 
rules  were  but  intended  to  execute  the  act, 
and  not  to  add  to  its  provisions  by  making 
that  which  the  statute  treats  in  some  cases 
as  immaterial  a  material  fact  in  every  case.'* 
Compare  In  re  Baxter,  Fed.  Cas.  1,121. 

14.  Orcutt  Co.  V.  Green,  204  U.  S.  96,  17 
Am,  B.  R.  72,  in  which  the  court,  in  con- 
sidering the  effect  of  General  Order  21,  said: 
"There  is  nothing  in  that  proviaion  incon- 
sistent with,  or  opposed  to,  anything  «tated 
in  the  bankruptcy  law  upon  the  subject, 
and  we  must  therefore  take  the  statute  and 
read  them  together,  the  order  being  simply 
aomewliat  of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself." 

15.  Weidenfeld  v.  Tillinghast  (C.  C,  N. 
Y.),  18  Am.  B.  R.  631,  104  N.  Y.  Supp.  712. 

Fonns  prescribed  are  not  intended  to  effect 
any  change  in  the  law.  Burke  v.  Guarantee 
A  Trust  Co.  (C.  C.  A..  3d  Cir.),  14  Am. 
B.  R.  31,  134  Fed.  662.  They  are  to  be 
"  observed  and  used  with  such  alterations  as 
may  be  necessary  to  suit  the  circumstances  of 
any  particulal  case."  General  Order  38. 
The  fact  that  the  ofiicial  form  for  involuntary 
petitions  contains  an  allegation  of  insolvency 
does  not  make  such  an  allegation  material 
where  the  statute  provides  that  other  facts 
alone  constitute  a  sufilcient  cause  for  adjudi- 
cation. West  Co.  V.  Lea,  174  U.  S.  590,  2 
Am.  B.  R.  463. 

16.  For  those  in  force  in  the  western  dis- 
trict of  New  York,  see  1  N.  B.  K  112-116. 
See  also  Samflon  v.  Burton.  Fed.  Cas.  12,286. 
For  additional  forms,  see  Hagan  &  Alexan- 
der's Bankruptcy  Forms,  2d  ed. 
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mulgated  by  the  Supreme  Court."  Likewise  of  the  forms.  Some  of  the 
more  valuable,  as  well  as  many  new  ones  suggested  by  experience,  will  be 
found  under  "  Supplementary  Forms,"  post.  Where  there  is  no  rule  to  the 
contrary,  or  oflBcial  form  which  is  applicable,  they  may  be  used.  Existing 
forms,  too,  may  often  be  modified  to  fit  a  particular  case;  so,  also,  two  or 
more  prescribed  forms  may  be  combined.^®  The  goal  to  be  reached  is  the 
important  consideration.  If  without  much  violence  done  to  prescribed  rules 
and  forms,  the  practitioner  does  sb,  he  need  concern  himself  as  little  about 
a  technical  observance  of  them  as  the  court  will  wiHi  a  captious  objectioa 
on  the  other  side.^ 

17.  In  re  Johneon   (D.  C.,  Aris.)^  19  Any.  18.  Mather  v.  Coe   (D.  C,  C^io),  1  Am. 

B.  R.  814,  158  Fed.  342.     Thus,  in  Matter  B.  R.  504^^92  Fed.  333.    Beferenoe  should  he 

of  Nathanson  (D.  C,  N.  Y.),  19  Am.  B.  R.  made  to  Hagar  and  Alexander's  Banknintcy 

66,  152  Fed.  585,  it  was  held  that  Form  58,  Forms,  2nd  Ed.,  for  forms  not  included  in 

promulgated   by  the   Supreme   Court  under  this  work. 

this   section,  must  be  complied  with  by  a  19.  Compare  In  re  Paige  (D.  C,  Ohio),  3 

creditor  desiring  to  oppose  an  application  for  Am.  B.  R.  679,  99  ^ed.  538. 

a  discharge.  ^ 


SECTION    THIKTY-ONE. 


COMPUTATION  OF  TIME. 

§  31.  Oompntation  of  Time. —  a  Whenever  time  is  ennmerated  by 
days  in  this  act,  or  in  any  proceeding  in  bankruptcy,  the  number  of 
days  shall  be  computed  by  excluding  the  first  and  including  the  last, 
xmless  the  last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day  last 
included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday. 


Analogoiia  proTisioss:    la  U.  S.:    Act  of  1807,  {  48,  R.  S.,  %  5013. 

In  Ens.:     Act  of  1883/ §  141,  General  Rule  4. 
Cross-referencea:    To  the  law:     Expiration  of  four  months'  period,  |  3-b;  time  limit  for 
vacating  preference  secnred  by  legal  proceeding,  \  3^a(3). 

Schedules  to  be  filed  within  ten  days,  §  7(8). 

Composition,  application  to  set  aside  within  six  months,  S  13. 

Discharge,  time  limit  upon  application,  |  14-a. 

Revocation  of  discharge  within  one  year,  {  15. 

Petition  in  involuntary  proceedings,  returned  within  fifteen  days,  {  18-a. 

Bankrupt  to  appear  within  five  days,  {  18-b. 

Appeal  from  judgment  within  ten  days,  §  25-a. 

Allowance  of  claim,  proof  filed  within  one  year,  |  57-n. 

Notice  tc  creditors,  by  mail,  ten  days,  S  58-a. 

Time  for  publication,  %  58-b. 

Preferential  transfers,  etc.,  within  four  months,  {  60. 

Priority  of  wages  earned  within  three  months^  §  64-b(4). 

Dividends,  time  of  declaring,  S  65. 

Unclaimed  for  six  months,  paid  into  court,  |  66. 

Transfers,  liens,  etc.,  within  four  months'  period,  {  67. 

Vesting  property  in  trustee  as  of  date  of  adjudication,  §  70. 
To  the  General  Orders:     Time  of  filing  papers  to  be  indorsed  by  clerk  or  referee,  II. 

Schedules  in  involuntary  proceedings,  within  five  days,  IX. 

Times  and  places  where  referees  shall  act,  XII. 

Trustee's  report  as  to  exemptions  within  twenty  days,  XVII. 

Order  to  show  cause  granted  by  referee  where  trustee  fails  to  report  within  five 

days,  XVII. 
Referee  to  make  return  to  judge  under  oath  on  first  Tuesday  of  each  month,  XXVI. 


SYNOPSIS  OF  SECTION. 

OOMPrTATIOlf   OF   TIM1B. 


L  Comimtation  of  Time,  638. 

a.  In  generalj  638. 

b.  By  months  and  yearSj  638. 

c  By  days,  638. 

d.  By  fractions  of  a  day,  638. 
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I.  COMPUTATION  OF  TIME. 

a.  In  general. —  The  rule  stated  in  this  section  is  familiar.  The  English 
law  is  similar.^  The  law  of  1867  differed  only  in  the  words  prescribing 
what  days  were  holidays.^  This  the  present  statute  does  ^sewhere.*  But  the 
rule  does  not  permit  the  exclusion  of  Sundays  or  holidays,  save  those  coin- 
cident with  the  *^  day  last  included.''  * 

b.  By  months  and  yean. —  The  phrases  "four  months"  and  "one  year" 
are  frequent  in  the  act.  The  present  section  speaks  only  of  "  time  enumerated 
by  days."  Under  the  former  statute,  however,  it  was  held  that  the  same 
rule  applied  when  the  time  was  enumerated  by  months  and  years.^  So, 
also,  under  the  law  of  1898.®  While  the  first  six  words  of  the  section  would 
seem  to  indicate  that  it  was  not  intended  to  apply  where  the  time  is  enum^^ 
ated  by  months  or  years,  the  following  words  "or  in  any  proceeding  in 
bankruptcy"  makes  it  applicable  to  any  proceeding  in  bankruptcy  where 
the  number  of  days  is  material.*^  In  the  dissolution  of  attachments  made 
within  four  months  this  section  has  been  applied  in  computing  those  months.* 

c.  By  days. —  Here  the  statute  is  self-explanatory.  Time  limitations,  based 
on  days,  are  found  in  many  sections;®  also  in  some  of  the  general  orders.*^ 
Cases  on  the  timely  filing  of  petitions  will  be  fonnd  in  the  footnote.^ 

d.  By  fractions  of  a  day. —  Here  the  rule  seems  to  be  that  fractions  of  a 
day  will  be  disregarded.  This  doctrine  is  the  composite  of  an  ancient^  con- 
troversy. Cases  under  the  present  law  and  its  predecessor  are  cited  in  the 
footnote.*^  There  can  now,  however,  be  no  question  about  the  rule  being  as 
stated.^ 


I.  Eng.  Act  of  1883,  |  141. 

'  2.  Act  of  1867,  §  48 ;  R.  S.,  §  5013. 

8.  Bankruptcy  Act,  §  1   (14). 

4.  Compare  In  re  York,  Fed.  Cas.  18,139. 

6.  In  re  Lang,  Fed.  Cas.  8,056;  Cooley  v. 
Cook,  125  Mass.  406. 

6.  Compare  In  re  Stevenson  (D.  C,  Del.), 
2  Am.  B.  R.  66,  94  Fed.  110;  In  re  Holmes 
(D.  C,  Vt.),  21  Am.  B.  R  339,  165  Fed. 
225,  in  which  the  court  said:  ''Applying 
this  section  to  section  14,  I  hold  that  the 
old  expression  of  '  a  year  and  a  day '  is 
applicable,  or,  in  other  words,  if  a  bankrupt 
is  adjudicated  on  the  23d  day  of  November, 
1908,  he  may  file  his  application  for  dis- 
charge on  the  24th  day  of  November,  1909, 
and  if  the  24th  falls  on  Sunday,  or  a  holiday, 
the  next  day  thereafter." 

7.  In  re  Holmes  (D.  C,  Vt.),  21  Am.  B.  R. 
339,  165  Fed.  225. 

8.  Jones  v.  Stevens,  5  Am.  B.  R.  571,  94 
Me.  582;  In  re  Warner  (D.  C,  Conn.),  16 
Am.  B.  R.  519,  144  Fed.  987. 

9.  Thus,  see  In  re  Wolf  (D.  C,  N.  J.), 
2  Am.  B.  R.  322,  94  Fed.  382.  Where  a 
bankrupt  has  to  vacate  or  discharge  a  pref- 
erence five  days  before  the  22d  of  a  certain 
month  it  has  been  held  that  he  has  all  of  the 
17th  day  of  such  month.  Pittsburgh  Laun- 
dry V.  Imperial  Laundry  (C.  C.  A.,  3d  Cir.), 
18  Am.  B.  R.  756,  154  Fed.  662. 

10.  See  In  re  Scott  (D.  C,  N.  Car.),  3 
Am.  B.  R.  625,  99  Fed.  404. 

II.  In  re  Rogers,  Fed.  Cas.  12,003;  In  re 


Lang,  Fed.  Cas.  8,056.  Exceptions  to  a  trus- 
tee's report,  filed  one  day  late,  that  is,  more 
than  twenty  days  thereafter,  will  l^  dis- 
missed. Matter  of  Amos  (Ref.,  Qa.),  19  Am. 
B.  R.  804.    See  also  Am.  B.  R.  Dig.,  §  234. 

18.  In  re  Stevenson  (D.  C,  DeL),  2  Am. 
B.  R.  66,  94  Fed.  110;  In  re  Dupree  (D.  C, 
N.  Car.),  8  Am.  B.  R.  321,  97  Fed.  28;  Lei- 
digh  Carriage  Co.  v.  Stengel  (C.  C.  A.,  6th 
Cir.),  2  Am.  B.  R.  383,  95  Fed.  637;  In  re 
Stoner  (D.  C,  Pa.),  5  Am.  B.  R.  402,  105 
Fed.  752;  Jones  v.  Stevens,  6  Ajn.  B.  R. 
571,  94  Me.  582,  disapproving  of  Westbrook 
Mfg.  Co,  V.  Grant,  60  Me.  88;  In  re  Tona- 
wanda  St.  Planing  Mill  Co.  (Spec.  M.,  N.  Y.) , 
6  Am.  B.  R.  38.  And  under  the  law  of 
1867,  Dutcher  v.  Wright,  94  U.  S.  553. 

13.  Fractions  of  a  day. —  The  rule  in  bank- 
ruptcy, as  in  other  judicial  proceedings,  is 
that  as  to  .the  general  doctrine  the  law  does 
not  allow  fractions  of  a  day,  and  that  such 
fractions  wiU  only  be  considered  when  sub- 
stantial justice  so  requires.  Moore  v.  Third 
Nat.  Bank  of  Philadelphia  (Super.  Ct.  Pa.), 
24  Am.  B.  R.  568,  41  Pa.  Super.  Ct.  497, 
quoting  CoUier  on  Bankruptcy  (6th  ed.), 
p.  332;  In  re  Warner  (D.  C,  Ct.),  16  Am. 
B.  R.  519,  144  Fed.  987,  holding  that  an  at- 
tachment made  on  February  5,  1906,  in  the 
forenoon,  is  within  four  months  prior  to  June 
8,  1905,  at  5  p.  m.,  the  time  of  the  filing  of 
the  petition  in  bankruptcy  and  adjudication 
thereon,  and  is  thereby  dissolved. 


SECTION    THIRTY-TWO. 


TRANSFER  OF  CASES 
§  32.  Transfer  of  Oases. —  a  In  the  event  petitions  are  filed  against 
the  same  person,  or  against  difEerent  members  of  a  partnership,  in 
different  conrts  of  bankruptcy  each  of  which  has  jurisdiction,  the  cases 
shall  be  transferred,  by  order  of  the  courts  relinquishing  jurisdiction, 
to  and  be  consolidated  by  the  one  of  such  courts  which  can  proceed  with 
the  same  for  the  greatest  convenience  of  parties  in  interest. 


Analogous  proviaioiu:    la  U.  S.:    None,  save  in  General  Order  XVI,  tinder  the  Act  of 
1867.    See  aUo  R.  S.,  S  512L 
In  Eng.:     Act  of  1883,  {  97;  General  Rules,  18-26.     . 
Cross-references:     To  the  law:    Jurisdiction  of  court  of  bankruptcy  to  transfer  cases  to 
other  courts  of  bankruptcy,  {  2(19). 
Jurisdiction  over  one  partner  includes  all  partners,  §  5. 

To  the  General  Orders:     Petitions  in  different  districts;  priorities,  VI. 
Proceedings  in  partnership  cases,  VIII. 


,     I.  TRANSFER  OF  CASES. 

Xeaning  and  scope. —  This  section  is  intended  to  avoid  conflicts  of  jurisdic- 
tion between  the  courts  of  different  districts.  Three  different  district  courts 
might  have  jurisdiction,  t.  e.,  where  the  bankrupt  resides,  where  he  has  his 
domicile,  and  where  he  has  his  principal  place  of  business.^  Three  petitions 
even  might  be  filed,  were  the  case  involuntary.  The  possible  complications 
increase  when  partnerships  are  considered.  Therefore,  the  Supreme  Court, 
under  the  former  law,  influenced  doubtless  by  the  analogy  of  the  last  clause  of 
§  36  of  that  law  prescribed  by  rule^  that  the  court  first  acquiring  j\irisdiction 
should  keep  it  This  rule  is  now  Greneral  Order  VI,  but  with  a  sentence  added 
to  make  it  conform  to  the  section  under  discussion.  The  latter  is  new.  It  seems 
intended  to  modify  the  hard  and  fast  rule  of  seniority  formerly  applied,  by  per- 
mitting one  of  the  courts  having  jurisdiction  to  relinquish  it  and  to  order  a  con- 
solidation, if  *'  for  the  convenience  of  parties  in  interest."  ^    Neither  the  act  nor 


1.   Bankruptcy  Act,  $  2. 

«.  See  Act  of  1867,  General  Order  XVI. 

8.  In  re  Elmira  Steel  €o.  (D.  C,  N.  Y.), 
5  Am.  B.  R  484,  109  Fed.  456;  In  re  Globe 
Security  Co.  (D.  C,  N.  Y.),  12  Am.  B.  R. 
764.  note,  13*!  Fed.  709. 

Transfer  for  conTenience  of  parties  in 
interest. —  Where  petitions  have  been  filed  in 
different  districts,  the  case  should  be  heard 
in  the  district  of  the  bankmpt's  domicile, 
or  else  be  transferred  to  the  district  where 
it  wonld  be  for  the  ^eatest  convenience  of 
the  parties  in  interest.  In  re  Waxelbaum 
(D.  C,  N.  Y.),  3  Am.  B.  R.  302,  98  Fed.  589. 


Where  a  petition  haa  been  filed  against 
a  corporation  in  the  district  of  its  domicile, 
and  thereafter  a  petition  is  filed  against  it 
in  a  district  in  another  State,  the  court  in 
which  the  first  petition  is  filed,  unless  satis- 
fied that  it  is  for  the  greatest  convenience 
of  all  parties  in  interest  that  the  case  should 
be  transferred,  is  required  to  retain  jurisdic- 
tion  until  the  proceedin^^a  are  closed.  In  re 
Tvbo  Mining  &  Reduction  Co.  (D.  C,  Me.), 
13  Am.  B.  R.  68,  132  Fed.  697. 

Where  proceedings  in  bankruptcy  against 
a  corporation  had  been  commenced  in  Ala- 
bama, Tennessee  and  New  Jersey,  in  order 
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SECTION    THIRTT-TBRSB. 


CREATIOlf  OF  TWO  (M^nCBS. 

§  38.  OreatiottorTwoOffices.—  a  The  offices  of  referee  and  trastee 
are  hereby  created. 


Analogous  provlsioiifl:    In  U.  S.:    Act  of  1867,  S  3,  R.  S.,  i  4943. 

la  Eng.:     None. 
CiMs-references:     To  the  law:     Court  may  include  referee,  i  1(7). 
Officer  includes  referee  and  trustee,  f  1(18). 
Referee  means  referee  who  has  jurisdiction,  f  1(21). 
Trustee  includes  all  trustees  of  the  estate,  S  1(26). 
Offenses  by  referee  and  trustee,  |  29. 
Referees,  appointment,  removal  and  districts,  S  34. 

Qualifications  and  oath,  §1  35,  36. 

Number  and  jurisdiction,  t%  37,  38. 

Duties,  compensation,  contempts  before,  §i  39-41. 

Records;  absence  or  disability,  {§  42,  43. 
Trustees,  appointment,  §  44. 

Qualifications;  death  or  removal,  8S  45,  46. 

Duties  and'  compensation,  S$  47,  48. 

Accounts  and  papers,  §  49. 
Bonds  of  referees  and  trustees,  $  50. 


SYNOPSIS  OF  SECTION. 

CREATION  OP  TWO  OFFICES. 


L  Creation  of  Offices  of  Referee  and  Trustee,  642. 

a.  Comparative  legislation,  642. 

b.  Referee  and  trustecy  642. 


I.  CREATION  OF  OFFICES  OF  REFEREE  AND  TRUSTEE. 

a.  Comparative  legislation. —  The  corresponding  officers  under  the  English 
system  are  r^istrars  and  trustees;  under  the  law  of  1867,  registers  and 
assignees.*     No  statute  heretofore,  however,  has  formally  created  the  oflBces. 

b.  Referee  and  trustee. —  The  statute  elsewhere  prescribes  that  the  word 
"officer"  shall  include  clerk,  marshal,  receiver,  referee,  and  trustee.^  The 
two  former  existed  before  the  law  was  passed;  the  third  comes  into  being 
only  in  those  cases  where  the  court  finds  him  necessary  and  appoints  him.^ 
It  is  a  little  difficult  to  understand  why  this  section  was  necessary;  §  34 
provides  for  the  appointment  of  referees,  §  44  of  trustees.  Each,  though  ' 
thus  an  officer,  has  but  intermittent  functions.     The  effect  of  this  doctrine 


1.  Act  of  1867,  §  3,  R.  S.,  §  4993. 

2.  Bankruptcy  Act,  §  1  (18). 


8.  Bankruptcy  Act,  t  2  (8)   (16). 
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on  the  limitations  of  §  72  is  considered  later.^  The  referee  is  formally  des- 
ignated for  a  speeial  term^^  and  is  vested  with  powers  only  as  to  such  cases 
as  have  be^n  referred  to  him.  The  trustee  is,  save  for  this  section,  not  an 
oflScer  at  all,  but  a  liqujtdsltojf,  apt)Oilitej}  by  tlie '  cMdit^rs.^  For  the  juris- 
diction, duties,  and  compensation  of  these  officers,  and  the  like,  reference 
should  be  had  to  the  succeeding  sections.^ 


4.  See  S  72  of  this  work. 


6.  Bankruptcy  Act,  |  44. 
1  BtaOaufttj  Ad,  If  3^4-^. 


SECTION  THIBTT-FOUR. 


APPOINTMENT,  REMOVAL,  AND  DISTRICTS  OF  REFEREES. 

§  34.  Appointment,  Removal,  and  Districts  of  Referees. — a  Courts 
of  bankruptcy  shall,  within  the  territorial  limits  of  which  they 
respectively  have  jurisdiction,  (1)  appoint  referees,  each  for  a  term  of 
two  years,  and  may,  in  their  discretion,  remove  them  because  their 
services  are  not  needed  or  for  other  cause;  and  (2)  designate,  and 
from  time  to  time  change,  the  limits  of  the  districts  of  referees,  so 
that  each  county,  where  the  services  of  a  referee  are  needed,  may 
constitute  at  least  one  district. 


Analogous  provisions:     In  XT.  S.:     As  to  appointment,  Act  of  1867,  S  3>  R.  S.,  t  4993;  Act 
of  1841,  6;  Act  of  1800,  |  2;  As  to  removal,  Act  of  1867,  f  5,  R.  S.,  I  4997. 
In  Eng.:    None. 
Cross-references:     To  the  law:     Court  may  include  referee,  I  1(7). 

Referee  means  referee  having  jurisdiction  of  estate,  S  1(2). 

Reference  to  referee  where  judge  is  aibsent  from  district,  f  18-f, 

Offenses  by  referee,  §  29. 

Qualifications;  oath  of  office,  SS  35,  38. 

Number  of  referees,  §  37. 

Jurisdiction  and  duties;  compensation,  §{  38-40. 

Contempts  before  referees,  {41. 

Bonds  of  referees,  {60. 


SYNOPSIS  OF   SECTION. 
APPOINTMElfTy  RBMOVAI«,  AND  DISTRICTS  OF  RBFBRBHW. 

L  Appointment,  Removali  and  Districts  of  Referees,  644. 

a.  Appointment f  644. 

b.  Removal,  645. 

c.  Tenrif  645. 

d.  Limits  oj  districty  645. 


I.  APPOINTMl^lfT,  REMOVAL,  AND  DISTRICTS  OF  REFEREES. 

a.  Appointment.^ — Under  the  present  law,  the  judge  of  each  district  appoints 
the  referees.  By  the  former  law,  the  registers  were  appointed  by  him,  but 
on  the  nomination  of  the  chief  justice.^     The  power  to  appoint  is  limited 

1.  See  also  Am.  B.  H.  Dig.,  §  66.  2.  Act  of  1867,  |  3,  K.  S.,  |  4993. 
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within  the  territorial  limits  of  the  court ;  a  judge  of  one  district  while  holding 
court  in  another  district  cannot  appoint  a  referee  for  the  latter  district.  The 
"court''  must  appoint  the  referee,  and. not.  "the  judgi^."*  But  a  district 
judge  holding  a  court  of  bankruptcy,  may  appoint  or  remove  a  referee,  though 
there  is  another  district  judge  in  the  district  having  equal  and  concurrent 
authority.*  The  appointment  is  usually  in  the  form  of  a  court  order,  desig- 
nating the  limits  of  the  referee's  district  and  his  term  of  office.  From  that 
time  and  during  such  term  all  bankruptcy  cases  arising  in  his  district  are 
usually  referred  to  him,  unless  he  is  absent,  disqualiflM  or  removed ; '  they 
may,  however,  for  the  convenience  of  parties  be  referred  to  any  referee  within 
the  territorial  jurisdiction  of  the  court,*  or  the  court  may  appoint  a  special 
referee  to  hear  a  particular  case  in  the  event  of  the  disqualification  of  the 
regular  referee.'  The  order  of  desigtfation  being  discretionary  the  circuit 
court  of  appeals  will  not  undertake  to  review  it.*  If  there  is  more  than  one 
referee  in  the  referee  district,  the  oasto  are  distributed  in  such  manner  as 
the  court  directs. 

b.  Eemoval.® — This  is,  like  the  appointment,  discretionary.  But  it  must 
be  either  because  the  services  of  a  referee  are  not  needed,  or  for  other  cause* 
The  cause  should  be  stated  in  the  order  of  removal.  It  is  not  thought  that 
the  words  "for  cause"  here  give  the  right  to  notice  and  a  hearing.  As  long 
as  the  judge  finds  the  cause  sufficient,  it  is  enough. ^^  The  circuit  court  of 
appeals  may  not  control  the  discretion  of  a  district  court  in  the  matter  of  the 
appointment  or  removal  of  a  referee." 

c.  Term. — The  register  held  office  until  the  judge  deemed  his  assistance 
unnecessary.  The  term  of  the  referee  is,  however,,  fixed  at  two  years.  There 
is  nothing  in  the  statute  which  invalidates  the  acts  of  a  referee  after  the 
expiration  of  his  term.  He  continues  a  referee  in  each  unclosed  case  pre- 
viously refeiyed-  If  removed,  the  order  of  removal  will  doubtless  remove 
him  as  to  such  cases.  Without  any  standing  order  of  appointment,  the  court 
can  continue  to  refer  cases  in  his  district  to  him,  provided  there  is  no  other 
regularly  appointed  referee  in  his  district,  and  the  order  of  reference  willin 
itself  confer  jurisdiction  and  be  deemed  an  appointment  to  that  extent. 

d.  Idinits  of  district. —  Under  the  former  law,  at  least  one  register  was 
appointed  in  each  congressional  district.  This  seems  to  have  been  dropped 
out  when  that  law  was  fused  into  the  Revised  Statutes."  Now  the  referee 
district  is  fixed  by  the  judge,  but  should  "be  so  that  each  county  "may  con- 
stitute at  least  one  district."  This  seems  to  mean  that  referee  districts  cannot 
be  larger  than  a  single  county,  a  provision  apparently  ignored  in  many  juris- 
dictions.^ There  is  warrant,  however,  for  the  practice,  for  the  judge  may 
oonclude  that  the  services  of  a  referee  are  not  needed  in  a  particular  county 
and  combine  it  with  another  county  or  counties  into  a  single  referee  district. 


3-  In  re  Steele  (D.  C,  Ala.),  20  Am.  B.  R. 
44B«  162  Fed.  694. 

4.  Birch  V.  Steele  (C.  C.  A.,  5th  Cir.),  21 
Am.  B.  R.  539,  165  Fed.  577. 

9.  Compare  BatiTcruptcy  Act,  %  43. 
0.   See  under  ||  22  of  this  work. 
r.    Bray  r.  Cobb  (D.  C,  N.  Car.),  1  Am. 
B.  R.  153.  91  Fed.  102. 

5.  In  re  Alden  (C.  C.  A.,  let  Cir.),  30  Am. 
B     R-  ^y  205  Fed.  145. 

0.   See  also  Am.  B.  B.  IMg.,  S  66. 


10.  Compare  State  v.  Doherty,  25  La.  Ann. 
119. 

11.  Birch  V.  Steele  (C.  C.  A.,  5th  Cir.),  21 
Am.  B.  R.  539,  165  Fed.  577. 

12.  Act  of  1867,  §  3,  R.  S.,  §  4993. 

18.  It  is  well  known  that  referee  districts 
of  two  or  three  counties,  or  even  of  a  score 
of  counties,  and  in  one  case,  the  Southern 
District  of  Illinois,  of  a  whole  district,  have 
been  created  under  this  seemingly  inelastic 
clause. 


SECTION    THIBTT-FIVE. 


QUALIFICATIONS  OF  REFEREES. 

§  35.  Qualifications  of  Beferees. —  a  Individuals  shall  not  be  eligible 
to  appointment  as  referees  unless  they  are  respectively  (1)  competent 
to  perform  the  duties  of  that  oflSce;  (2)  not  holding  any  office  of  profit 
or  emolument  under  the  laws  of .  the  United  States  or  of  any  State 
other  than  commissioners  of  deeds^  justices  of  the  peace,  masters  in 
chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or 
affinity,  within  the  third  degree  as  determined  by  the  common  law,  to 
any  of  the  judges  of  the  courts  of  bankruptcy  or  circuit  courts  of  the 
United  States,  or  of  the  justices  or  judges  of  the  appellate  courts  of 
the  districts  wherein  they  may  be  appointed ;  and  (4)  residents  qf ,  or 
have  their  offices  in,  the  territprial  districts  for  which  they  are  to  be 
appointed. 


Analogous  proTitioiw:    In  U.  S.:     Act  of  1867,  S  3,  R.  S.,  §f  4994,  4995. 

In  Eng.:    None. 
Croas-refeiences:     To   the  Uw:     Referee  indudee   referee   having   jurisdiction  of   estate, 
§  1(21). 
Creation  of  office;  appointment  and  removal,  SS  33,  34. 
Oaths  of  office,  |  36. 

Referee's  absence  a  disability,  effect,  §  43. 
Bond  of  referee,  §  50. 


SYNOPSIS  OF  SECTION. 

aUAIilFICATIOIfS  OF  RBiTBRBBS. 


L  Qualifications  of  Refereesi  646. 

a.  In  generalf  646. 

b.  Disqualificationy  647. 


I.  QUALIFICATIONS  OF  REFEREES.^ 

a.  In  general. —  A  referee  is  a  judicial  officer;^  and  this  section  sets  proper 
limits  on  nepotism  in  his  appointment  or  the  enjoyment  by  him  of  more  than 
one  office.'     The  former  law  contained  no  restriction  save  that  the  raster 

1.  See  also  Am,  B.  R.  Dig.,  §|  67,  68.  N.  Dak.),  11  Am.  B,  R.  245,  12  N.  Dak.  51, 

2.  Compare  White  v.  Schloerb,  178  U.  S.       94  N.  W.  901. 

542,  4  Am.  B.  R.   178;   Mueller  v.  Nugent,  8.  In  unpopulous   districts,   this   is   often 

181  U.  S.  1,  7  Am.  B.  R.  224;  Clendentng       a  hardship,  as  a  referee  by  this  section   is 
V.  Red  River  Valley  Nat.  Bank    (Sup.  Ct,      clearly  disqualified  from  holding  any  other 
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must  be  a  counselor-at-law  of  the  district  or  the  State  courts.*  Further 
restrictions  were  prescribed  in  his  oath  of  office,  and  he  was  prohibited  from 
acting  as  attorney  or  counselor  in  any  bankruptcy  case  in  his  district,  especially 
after  the  amendment  of  1874.**  Now,  a  referee  njust.  be  (a)  a  resident  of, 
or  have  offices  in  the  district  for  which  he  is  appointed,*  and  (b)  competent 
to  serve;  (c)  provided  he  does  not  hold  any  other  office  of  profit  or  emolument 
(except  certain  offices  here  enumerated)  or  (d)  is  related  -to  certain  judicial 
officers  of  the  United  States  by  consanguinity  or  affinity  within  the  third 
d^ee. 

b.  IHsqualilioation. —  Referees,  although  duly  appointed,  if  not  strictly  within 
the  terms  of  this  section,  would  probably  be  disqualified  to  act  at  all.  Dis- 
qualification often  occurs  in  specific  cases.''^  Whether  he  is  disqualified  is 
usually  a  matter  either  of  discretion  on  the  part  of  the  judge  or  of  conscience 
on  the  part  of  the  referee.     This  matter  is  discussed  elsewhere.® 


office,  dther  l^slative,  executive,  or  muni- 
cipal (with  the  exceptions  specified  in  this 
section),  provided  it  is  one  of  profit  or 
emoliunent.  The  restriction  is,  however,  on 
the  whole,  a  wi«e  onec  It  i»  sufficiently  un- 
fortunate that  referees  must  practice  their 
profession  as  a  means  of  livelihood,  thus, 
one  day  sitting  in  judgment,  the  next  per- 
haps pleading  in  another  court  against  him 
who  was  a  pleader  in  the  referee  court  hut 
yesterday.  They  certainly  diould  not  exer- 
cise other  functions  of  a  political  or  public 
character. 

4.  Act  of  1867,  I  3,  R.  S.,  S  4994. 

5.  R.  S.,  i§  4995,  4995-a. 

6.  In  re  Schenectady  Engineering  &  Con- 


struction Co.  (D.  €.,  N.  Y.),  17  Am.  B.  R. 
279,  147  Fed.  868,  holding  that  4  eourt  of 
bankruptcy  of  one  district  haa  no  power  to 
appoint  a  referee  residing  without  its  terri- 
torialjurisdiction. 

7.  When  referee  not  disqualified. —  A 
debtor  who  owes  an  alleged  bankrupt  a  debt 
which  is  not  denied  by  the  debtor,  and  whote 
statue  as  a  debtor  cannot  be  changed  by  any 
of  the  proceedings  in  bankruptcy,  and  whoae 
liability  would  be  unaffected  by  such  pro- 
ceedings, IS  not  disqualified  to  act  as  referee 
in  bankruptcv.  Bray  v.  Cobb  (D,  C.,  N. 
Car.),  1  Am.  B.  R.  153.  91  Fed.  102. 

8.  See  under  SI  39  and  43. 


SECTION    THIRT7-SIZ. 


OATHS  OF  OFFICE  OF  REFEREES. 

■  •  * 

§  36.  Oaths  of  Office  of  Referees.—  a  Bef erees  shall  take  the  same 
oath  of  office  as  that  prescribed  for  judges  of  United  States  courts. 


Analosoiia  provisions:     In  U.  S.:     Act  of  1867,  §  3^  R.  S.,  {  4995. 

In  Eng.:    None. 
Cross-refereinces:     To  the  Forms:    Form  of  oath  of  office,  No.  10. 


OAXH   OF  OFFICE   OF   REFESSSS.1 

This  provision  emphasizes  the  difference  between  the  register  under  the 
former  law  and  the  referee  under  the  present.  The  register  was  merely  an 
assistant  to  the  judge,  his  functions  largely  clerical]^  the  referee  is,  in  effect, 
in  all  cases  referred  to  him,  save  in  name  and  concerning  a  few  matters 
reserved  to  the  judge  by  the  statute,  a  court  of  original  jurisdiction.*  There- 
fore, this  section  requires  him  to  take  the  same  oath  as  that  taken  by  other 
Federal  judges.*  This  is  the  historic  oath  found  in  §  712  of  the  TJ.  S.  R  S., 
and  from  it  incorporated  into  Form  No.  16.  It  should  be  taken  before  the 
district  judge."   ' 

1.  See  also  Am.  B.  R.  Dig.,  §  69.  4.  White  v.  Schloerb,  178  U.  S.  642,  4  Am. 

2.  Act  of  1867,  §  3,  R.  S.,  §  4993.  •  B.  R.  181. 

8.  For  cases  holding  this,  see  under  §  39.  5..  Form'  No.  1*6. 
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SECTION  THIST^-SKVEN. 


NUMBER  OF  REFEREES. 
§  37.  Number  of  Referees.— -a  Such  number  of  referees  shall  be 
appointed  as  may  be  iiecessary  to  assist  in  expeditiously  transacting 
the  bankruptcy  business  pending  in  the  various  courts  of  bankruptcy. 


Aaalogoiu  pfoviiloag;    In  U.  s.:    Act  of  1857,  I  3,  R.  S.,  |  4003. 

In  Eng.:    None. 
Cxoss-iefeittBces: ,  To  tlie  law:    Appointment,  removal  and  districts  of  referees,  |  ^4. 


I.  VXJMBER  OF  SEFKSIES. 

This  section  should  be  read  with  §  34.  The  former  act  gave  a  like  dis- 
cretion.^ The  only  limit  on  the  number  of  referees  in  any  given  district  is 
that  only  so  many  shall  be  appointed  as  may  be  necessary  ^'to  assist  in 
expeditiously  transacting  the  bankruptcy  business'^  pending  in  such  district.^ 
The  authority  of  the  court  of  bankruptcy  to  appoint  referees  is  confined  in 
number  only  within  the  discretion  of  the  court  itself.* 

1.  Act  of  1867,  S  3,  R.  S.,  |  400S.  671,  156  Fed.  853,  holding  that  where  there 

%.  Save  in  large  trade  centers  like  New  are   two   district  judges  haying  concurrent  ^ 

York,  Chicago,  Philadelphia,  Boston  and  6al-  juriediction,  one  of  them  maj  appoint  a  ref- 

tiiiK>re,  but  one  referee  ha«,  as  a  rule,  been  eree  without  the  concurrence  of  the  other, 

appointed  for  each  referee  district.  while  the  other  is  absent  from  the  district. 
8.  In  re  Steele  (D.  C,  Abu),  19  Am.  B.  R. 
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SECTION    THIKTT-EIOHT. 


JURISDICTION  OF  REFEREES. 
§  38.  Jurisdiction  of  Referees. —  a  Referees  respectively  axe  hereby 
invested,  subject  always  to  a  review  by  the  judge,  within  the  limits 
of  their  districts  as  established  from  time  to  time,  with  jurisdiction 
to  (1)  consider  all  petitions  referred  to  them  by  the  clerks  and  make 
the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers 
vested  in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and 
the  examination  of  persons  as  witnesses  and  for  requiring  the  pro- 
duction of  documents  in  proceedings  before  them,  except  the  power 
of  commitment;  (3)  exercise  the  powers  of  th^  judge  for  the  taking 
possession  and  releasing  of  the  property  of  the  bankrupt  in  the  event 
of  the  issuance  by  the  clerk  of  a  certificate  showing  the  absence  of  a 
judge  from  the  judicial  district,  or  the  division  of  the  district,  or  his 
sickness,  or  inability  to  act;  (4)  perform  suxdi  part  of  the  duties, 
except  as  to  questions  arising  out  of  the  applications  of  bankrupts 
for  compositions  or  discharges,  as  are  by  this  act  conferred  on  courts 
of  bankruptcy  and  as  shall  be  prescribed  by  rules  or  orders  of  the 
courts  of  bankruptcy  of  their  respective  districts,  except  as  herein 
otherwise  provided;  and  (5)  upon  the  application  of  the  trustee  during 
the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  the 
employment  of  stenographers  at  the  expense  of  the  estates  at  a  com- 
pensation not  to  exceed  ten  cents  per  folio  for  reporting  and 
transcribing  the  proceedings. 


Analogous  provisions:  In  U.  S.:  Act  of  1867,  $  4,  R.  S.,  St  4998,  4999,  6002,  6009. 

In  Eng.:  f  99;  General  Rule  7. 
Cross-references:  To  the  law:  Court  may  include  referee,  §1(7). 

Referee  means  referee  having  jurisdiction  of  the  bankrupt  estate,  f  1  (21). 

Jurisdiction  of  court  of  bankruptcy,  §  2. 

Bankrupts  to  comply  with  lawful  orders,  |  7-a(2). 

Examination  of  bankrupt,  §  7-a(9). 

Stay  of  suits  by  or  against  bankrupt,  S  11-a. 

Composition,  jurisdiction  as  to,  §  12. 

Discharges,  application  to  be  made  to  judge,  §  14-a. 

Adjudication,  filing  petition,  §  18-a. 

Reference  of  case  to  referee  where  judge  is  absent  from  district,  t  IS-f. 

Oaths  administered  by  referee,  §  20-a  ( 1 ) . 

Examination  of  persons  before  referee,  §  21. 

Certified  copies  of  proceedings,  f  21-d. 
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CnohretecBces:    Continued, 

Reference  of  caae«  After  adjudkatioa,  i  22. 

WroDgfal  wets  by  referee,  puniahme&t«  f  29-c 

Duties  of  referees,  I  39-a. 

Acta  of  referees  prohibited,  f  90-b. 

Compensation  of  referees,  S  ^0. 

Contempts  before  referees,  {41. 

Records  of  referees,  how  kept,  8  42. 

Absence  or  disability  of  referee,  |  48. 

Bonds  of  referees,  execution  and  sureties,  f  50. 

Meetings  of  creditors,  referee's  duties,  |  56. 

Proof  and  allowance  of  claims,  |  57. 

Nbtioes  to  creditors  given  by  referee,  |  58-c. 

Expenses  ol  administering  estates,  payment,  S  62. 

Dividends,  declaration  and  payment,  |  65. 
To  the  General  Orders:   Referee  may  require  indemnity  for  esq^enses,  X. 

Duties  of  referee  as  to  administration,  XII. 

Order  of  reference;  thereafter  proceedings  to  be  before  referee,  Xn(l);  time  and 
place  where  referee  acts,  XII (2). 

Taking  testimony  before  referee,  XXII. 
To  the  Foims:    Order  of  reference,  No.  14. 

Order  of  reference  in  judge's  absence.  No.  15. 

Order  for  examination  of  bankrupt,  No.  28. 

Certificate  by  referee  to  judge.  No.  56. 

See  also  Supplemental  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms,  2nd 
Ed. 


SYNOPSIS  OF   SECTION. 

JURISDICTION    OF    RBFBRBBS. 

I.  Jurisdiction  of  Referees  in  General,  651. 

a.  Camparaiive  legislaiian,  651. 

b.  Scope  and  meanir^  of  section,  652. 
n.  Express  Powers,  653. 

a.  To  make  adJTidications  or  dismiss  petitions,  653. 

(1)  In  general,  653. 

(2)  General  Order  XII,  653. 

(3)    PRACnCB  AFTER  REFERENCE  IN  INVOLUNTARY  CASES,  653. 

b.  Power  to  administer  oaihSy  conduct  examinations,  etc,,  654. 

c.  Power  to  seize  and  release  property,  655. 

d.  Pcnioer  to  exercise  generaUy  the  statutory  jurisdiction  oj  the  judge,  except  in 

.certain  matters,  656. 

(1)   In  GENERAL,   656. 

(2)  Jurisdiction  over  discharges  and  compositions,  658.  • 

(3)  Power  of  referee  to  grant  injunctions,  659. 

(4)  Employment  and  compensation  of  stenographers,  660. 


I.  JITRISDICTION  OF  REFEREES  IN  GENERAL.i 

a.  Comparatiye  legifllatipn. —  The  English  act  of  1883  has  a  similar  section.^ 
The  jurisdiction  of  registrars  in  bankruptcy  is,  however,  both  larger  and 

1.  See  also  Am.  B.  R.  Dig.,  tf  70-79.  2.  Eng.  Act  of  1883,  §  99. 
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smaller  than  that  of  our  referees.  They,  as  a  rule,  cannot  aet  save  dn  applica- 
tions unopposed,  yet  they  have  the'very  iifaiportant  power  of  making  interim 
orders  in  oases  of  urgenqr  and,  if  of  tlie  high  court,  may  grant  discharges  and 
confirm  compositions.  Under  our  law  of  1867,  the  registers  had  power  to 
transact  administrative  or  ex  parte  business,*  but  issues  of  law  or  fact  were 
always  heard  by  the  judge.*  A  comparison  of  the  two  sections  will  indicate 
the  great  difference  between  their  functions  and  those  of  the  present  referees, 
b.  Scope  and  meaning  of  section. —  Manifestly  this  section  is  one  of  limita- 
tion. Unless  jurisdiction  is  given  or  can  reasonably  be  inferred  from  its 
words,  it  cannot,  as  a  rule,  be  exercised  by,  the  referee*^  However,  the  broad 
terms  of  subdivision  4  coupled  with,  in  many  districts,  rules  conferring  on 
them  all  the  powers  and  functions  of  the  judge  that  are  not  by  the  statute  or 
the  general  orders  specifically  reserved  to  the  court  proper,  make  the  section 
almost  unlimited  in  its  scope,  and  read  into  it  the  numerous  other  sections 
conferring  jurisdiction  on  the  court  itself.  The  breadth  and  importance  of 
these  functions  are  discussed  later.®  It  should  be  noted,  however,  that 
(a)  this  jurisdiction  is  territorial,  i.  e.,  it  must  be  exercised  '^within  the 
limits  of  their  districts ;" "^  and  (b)  it  is  always  subject  "to  a  review  by  the 
judge."*  A  referee  is  a  judicial  officer,  and  all  his  acts  are  presumed  to  be 
legal  within  the  scope  of  his  authority.*  The  findings  of  referees  acting 
within  their  jurisdiction  are  entitled  to  the  respect  and  credit  given  to  officers 
acting  judicially,^*  and  on  matters  within  their  jurisdiction  have  the  same 
force  and  effect  as  if  rendered  by  any  court  of  general  jurisdiction,^^  and  are 
.  conclusive  upon  State  courts.^  It  is  especially  provided  in  this  section  that 
all  the  referee's  acts  are  subject  to  review  by  the  judge.**  The  practice  on 
review  is  considered  hereafter  under  the  next  section."  Some  of  the  illus- 
trative cases  are  collated  in  the  foot-note.*® 


8.  Act  of  1867,  §  4,  R.  S.,  S  4998. 

4.  Act  of  1867,  §S  4  and  6,  R.  S.,  IS  5009, 
5010. 

5.  Other  sections  confer  powers  on  the  ref- 
erees, as,  for  instance,  Bankruptcy  Act,  §  39. 
But  the  intention  seems  to  have  b^n  to 
sunnuarize  aU  general  grants  of  jurisdiction 
here.    See  also  Am.  B.  R.  Dig.,  |  71. 

6.  See  discusmon  under  section  39,  as  well 
as  this  section. 

7.  In  re  Schenectady  Eng.  &  Const.  Co. 
(D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147  Fed; 
868.    See  also  Am.  B.  R.  Dig.,  §  72. 

8.  For  reviews  by  the  judge  and  prac- 
tice thereon,  see  section  39  of  this  work.  By 
this  section  every  act  of  a  referee  in  bank- 
ruptcy is  subject  to  review  by  a  judge  of  the 
United  States  District  Court.  Ellis  v.  Krule- 
witch  (C.  C.  A.,  8th  Cir.),  16  Am.  B.  R.  615, 
141  Fed.  954. 

9.  Conti  \,  Sunseri  (C.  C.  P.,  Pa.),  18  AoL 
B.  R.  891. 

10.  In  re  Covington  (D.  C,  N.  oar.),  6 
Am.  B.  R.  373,  110  Fed.  143;  In  re  Eagles 
(D.  C,  N.  Car.),  3  Am.  B.  R.  733,  99  fed. 
695. 

11.  McMahon  v.  Pithan,  66  la.  498,  33 
Am.  B.  R.  125,  147  N.  W.  920;  Coen  v. 
James,  164  N.  Y.  App.  Div.  419,  33  Am. 
B.  R.  249,  150  N.  Y.  Supp.  202. 

See  also  Am.  B.  R.  Dig.,  §  86. 

Findirgs    as    ves    judicata. — Although    a 


referee  has  specific  power  to  hear  and  deter- 
mine all  questions  arising  upon  claims  filed 
and  objections  thereto,  he  has  no  power  to 
bring  a  claimant  before  him  to  determine 
the  validity  of  the  claim;  but  where  the 
claimant  voluntarily  appears  seeking  relief, 
a  determination  of  the  referee,  disallowiiig 
the  claim  unless  the  claimant  surrender  to 
the  trustee  preferences  in  accordance  with 
r-^ction  67-g  of  the  Bankruptcy  Act,  is  a 
valid  adjudication  of  the  facte  involved  in 
a  subsequent  suit  by  the  trustee  to  recover 
the  preferences,  in  so  far  ft<3  it  was  necessary 
for  the  referee  to  coneider  the  facts.  McCul- 
loch  V.  Davenport  Savings  Pank  (D.  C,  la.), 
36  Am.  B.  R.  765,  226  Fed.  809;  Coen  ▼. 
James,  164  N.  Y.  App.  Div.  419,  BSJim.  B.  R. 
249,  150  N.  Y.  Supp.  202,  holding  that  an 
order  of  a  referee,  denying  the  right  to  re- 
cover a  check  payable  to  a  trustee  in. bank- 
ruptcy, as  a  part  of  the  deposit  required  upon 
a  composition,  is  res  adjudicata, 

IS.  Clendening  v.  Red  River  Valley  Nat. 
Bank  (Sup.  Ct.,  N.  Dak.),  12  N.  Dak.  51,  11 
Am.  B.  R.  245,  94  N.  W.  901 ;  Coen  v.  James, 
164  N.  Y.  App.  Div.  419,  33  Am.  B.  R.  249, 
150  N.  Y.  Supp.  202. 

IS.  In  re  Hanson  (D.  C,  Mum.),  19  Am. 
B.  R.  235,  156  Fed.  717. 

14.  See  posty  p.  667. 

15.  Mueller  v.  Nugent,  184  U.  S.  L  7  Am. 
B.  R.   224;    White  v.   Schloerb,   178   U.   S. 
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IL  SZPSSSS  POWERS. 

a.  To  make  adjndleatioiis  or  dismits  petitionB. — (l)  In  oeneeal. —  Sub- 
division 1  confers  upon  referees  the  power  to  consider  petitions  in  bankruptcy 
referred  to  them  by  the  clerk  and  to  make  adjudications  or  dismiss  the  petitions. 
This  clause  has  reference  to  petitions  in  bankruptcy  which  have  been  referred 
by  the  clerk  to  a  referee  when  the  judge  is  absent  from  the  judicial  district, 
or  division  of  the  district  in  which  the  petition  is  pending,  as  provided  by 
§  18-f  of  the  act*®  In  such  cases  the  referee  has  jurisdiction  to  make  the 
adjudication  or  dismiss  the  petition.  This  refers  to  involuntary  as  well  as 
voluntary  cases^  and  charges  the  referee  with  a  distinct  duty,  which,  where 
a  petition  does  not  show  the  jurisdictional  facts,  should  result  in  a  dismissal. 
A  referee  cannot,  however,  grant  an  adjudication  in  any  other  case."  The 
form  used  should  be  an  adaptation  of  Forms  Nos.  11  and  12. 

(2)  Genebal  Oepbb  XII.*®— The  Supreme  Court  has  supplemented  the 
statute  with  a  rule  which  is  in  turn  supplemented  by  the  terms  of  Forms 
Nos^  14  and  15.     The  first  paragraph  of  this  general  order  requires  the  court 
to  fix  a  day  upon  which  the  bankrupt  shall  attend  before  the  referee,  an^ 
provides  that  from  that  day  the  bankrupt  shall  be  subject  to  his  orders  and 
that  all  proceedings  shall  thereafter  be  before  the  referee.      This  has  some- 
times been  thought  to  withhold  jurisdiction  from  the  referee  until  the  day  set. 
The  better  opinion  is  that  —  {he  limitation  on  jurisdiction  imposed   oeing 
clearly  against  the  manifest  purpose  of  the  statute  to  vest  the  referee  witib 
complete  jurisdiction  at  once  the  order  of  reference  is  made — he  immediately 
has  power  to  exercise  any  of  the  functions  or  perform  any  of  the  duties  pre- 
scribed, and  even  before  the  order  of  reference  is  actually  received.      The 
second  paragraph  of  this  general  order  is  of  little  importance.      Referees 
invariably  fix  the  times  and  places  when  they  will  act.      It  would  be  both 
confusing  and  impracticable  if  the  judges  did  so.     In  important  districts  the 
referee's  court  has  a  stated  place  for  sittings,  often  specified  by  a  standing 
order,  and  frequently  in  courtrooms  or  chambers  set  apart  for  them  in  the 
local  Federal  building ;  the  time  is  specified  either  by  a  general  order  or  in 
eadbi  notice  or  order. 

(3)  Pbaoticb  after  befeeencb  in  involuntaby  cases. —  On  receiving 
or  making  an  adjudication  in  an  involuntary  case,  the  referee  should  forth- 
witli  enter  and  have  served  on  the  bankrupt  an  order. directing  him  to  prepare 
and  file  his  schedules  as  required  by  §  7  (8),^®  this  that  the  case  may  be 
presently  proceeded  with,  or,  the  bankrupt,  if  recalcitrant,  reported  in  con- 
See  also  Am.  B.  B.  "Dig.,  If  73. 

17.  For  effect  of  erroneous  adjudication, 
if  jurisdictional  question  is  not  promptly 
raised,  see  In  re  Polakoff  (Ref.,  N.  Y.),  1 
Am.  B.  R.  368;  In  re  Ohiedell  (D.  C,  N. 
Y.),  4  Am.  B.  R.  95,  101  Fed.  246.  But 
see  In  re  Mason  (D.  C,  N.  Oar.),  3  Am. 
B.  R.  699,  99  Fed.  256.  Compare,  under 
former  law,  In  re  Penn,  F«i.  Cas.  10,927. 
If  the  bankrupt  contests,  the  issues  pre- 
sented must  be  tried  by  the  court.  In  re 
Himabert  Co.  (D.  C,  Iowa),  4  Am.  B.  R. 
771,  100  Fed.  439. 

18.  See  also  notes  and  cases  cited  under 
General  Order  XII. 

19.  In  re  Franklin  Syndicate  (D.  C,  N. 
Y.),  4  Am.  B.  R.  244,  101  Fed.  402. 


542  S  Am.  B.  R.  178;  In  re  Stcfaer  <D.  €., 
Mass.),  6  Am.  B.  R.  209,  104  Fed.  976;  In 
re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  36;  affd. 
on  review,  s.  c,  7  Amf.  B.  R.  39;  In  re  Hud- 
dleston  (Ref.,  Ala.),  1  Am.  B.  R.  572.  Com- 
pare alBo  Gierveiter  v.  Sevier,  33  Ark.  592. 

16.  In  re  Elby  (D.  C,  Iowa),  19  Am.  B.  R. 
7S4,  157  ^«d-  ®35,  holding  that  the  referee 
lifflff'  no  Jurisdiction  to  dismiss  a  bankruptcy 
proceeding  after  the  adjudication.  Compare 
In  re  Scott  (Ref.,  Mass.)  7  Am.  B.  R.  35, 
wherein  It  was  held  that,  after  an  adjudi- 
cation of  bankruptcy,  the  referee  has  original 
iarisdriction  to  entertain  a  creditor's  petition 
to  dismiss  the  proceedings  upon  the  ground 
that  the  bankrupt  was  not  at  the  time  of  the 
filing  of  bis  petition  a  resident  of  the 
district- 
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tempt.  Where  the  bankrupt  is  absent  ot  has, absconded,  it  is  customary  first 
to  call  on  his  attorneys  of  record,  if  any,  to  prepare  and  file  such  schedules'. 
Where  he  has  none  or  they  have  not  the  facts  to  do  this  —  the  practice  sug- 
gested by  General  Order  IX  being  usually  out  of  the  question  —  the  practice 
has  grown  up  of  issuing  subpoenas  to  any  or  all  persons  who  seem  likely  to 
know  of  the  bankrupt's  business  affairs  and,  after  an  examination  of  them 
and  the  debtor's  books,  to  make  out  as  complete  schedules  as  possible.  To 
this  end,  the  referee,  who  is  charged  with  this  duty,^  usually  drafts  the 
attorneys  of  the  petitioning  creditors  as  his  assistants.  Schedules  so  prepared 
should  be  in  triplicate,  but  need  not  be  verified ;  they  will  often  require  amend- 
ment. Not,  however,  until  they  are  prepared  and  filed,  should  a  first  meeting 
be  called.  The  expense  of  this  preliminary  proceeding  is  chargeable  to  the 
estate. 

b.   Power  to  administer  oaths,  conduct  examinations,  etc.— Subdivision  2  of 

this  section  grants  to  referees  the  power  to  administer  oaths,  examine  wit- 
nesses, require  production  of  documents  and  generally  to  conduct  examina- 
tions. These  powers  would  also  flow  from  subdivision  4.  The  previous 
statute  gave  similar,  though  not  as  comprehensive,  functions  to  the  register.** 
Subpoenas  are  not  to  be  issued  by  the  referee  under  any  circumstances,  but 
by  the  clerk.^  The  power  to  swear  witnesses  is  distinct  from  that  conferred 
on  referees  to  administer  the  oaths  "required  by  this  act"  by  §  20-a  (1).^ 
The  formula  used  in  swearing  witnesses  is  similar  to  that  in  the  local  courts, 
but  its  phraseology  should  always  be  adapted  to  the  proceeding  or  trial  in 
which  the  witness  is  sworn.  The  power  expressly  conferred  upon  referees 
by  subdivision  4  to  perform  "  such  part  of  the  duties  except,  etc.,  as  are  by 
this  act  so  conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed  by 
rules  or  orders  of  the  courts  of  bankruptcy  of  their  respective  districts/' 
has  been  thought  sufficient  to  authorize  them  to  pass  upon  the  competency, 
relevancy,  or  materialify  of  any  question  considered  in  the  course  of  an 
examination.^  Rules  have  been  promulgated  in  several  of  the  districts  con- 
ferring power  in  this  regard.^  The  weight  of  authority  seems  now  to  favor 
the  rule  that  a  referee  acting  as  such,  or  as  a  special  comnlissioner  may  not 
exclude  evidence  which  he  deems  inadmissible;  it  is  his  duty  under  General 
Order  XXTI  to  receive  the  evidence  which  is  offered,  to  note  objections  and 
to  record  the  evidence.^  But  this  is  clearly  subject  to  the  exception  that 
evidence  should  not  be  permitted  to  be  introduced,  or  its  production  compelled, 
where  it  is  plainly  privileged  or  so  clearly  and  affirmatively  incompetent, 

20.  Bankruptcy  Act,  §  39-a  (6).    But  see  25.  Rule  22,  Western  District  of  New  York. 
General  Order  IX.    Consult  also  §  7  of  this          26.   Power    to    exclude    evidence. —  Bank 
work.  of   Ravenswood   v.   Johnson    (C.   C-   A.,   4th 

21.  Act  of  1867,  §  4,  H.  S.,  §  4998.  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463;  In  re 

22.  In  re  Pierce  (D.  C,  Col.),  6  Am.  B.  R.  Romine  (D.  C,  W.  Va.),  14  Am.  B.  R.  785, 
747,  111  Fed.  616.  138  Fed.  837;  In  re  Sturgeon   (C.  C.  A.,  2d 

23.  U.  S.  V.  Simon  (D.  C,  Wash.),  17  Am.  Cir.),  14  Am.  B.  R.  681,  139  Fed.  608;  Drea- 
B.  R.  41,  146  Fed.  89,  holding  that  the  sel  v.  North  State  Lumber  Co.  (D.  C,  N. 
Bankruptcy  Law  expreesly  authorizes  an  oath  Car.),  9  Am.  B.  R.  541,  119  Fed.  631;  In  re 
to  be  administered  by  a  referee  in  bank-  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  R.  32,  119 
ruptcy  to  a  witness  appearing  voluntarily  Fed.  379;  In  re  Covington  (D.  C,  N,  Oar.), 
or  under  compulsory  process  to  give  testi-  6  Am.  B.  R.  373,  110  Fed.  143;  In  re  De 
mony  in  support  of  claims  presented  by  al-  Gottardi  (D.  C,  Cal.).  7  Am.  B.  R.  723,  114 
leged  creditors.  Fed.  328;   First  National  Bank  of  Philadel- 

24.  The  authority  of  the  referee  extends  phia  v.  Abbott  (C.  C  A.,  8th  Cir.),  21  Am. 
beyond  taking,  ruling  upon  and  reporting  B.  R.  436,  165  Fed.  852.  But  in  Matter  of 
evidence,  and  includes  making  findings  and  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R. 
recommendations  thereon.  In  re  Kaiser  (D.  714,  131  Fed.  142,  it  was  held  that  a  referee 
C.,  Minn.),  3  Am.  B.  R.  767,  99  Fed.  689  in  bankruptcy,  whether  acting  in  his  charac- 
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irreleiraiit  and  immaterial  that  such  introdactidn  or  pn^duction  would  be  an 
abuse  of  the  process  of  the  court.^  If  the  proeeediug  is  one  originally 
instituted  before  the  referee/ as  for  the  discovery  of  concealed  assets,  it  has 
^been  hdd  that  he  hds  full  power  to  exclude  irrelevant  testimony^  and  that 
Oeneral  Order  XXII  does  not  prevent  the  exercise  of  such  power  in  such  a 
proceeding.^  And  in  any  case  the  referee  should  determine,  in  the  first 
instance,  the  question  of  the  witness'  competency  or  the  admissibility  of  his 
testimony;  he  should  certify  the  question  to  the  court  when  requested  to  do 
so  in  a  proper  manner ;  such  a  method  of  procedure  will  tend  to  expedite  the 
proceeding  and  avoid  confusion.^  The  requirement  in  such  general  order 
that  the  testimony  of  a  witness  must  be  read  over  to  him  and  be  signed,  does 
not  exclude  or  render  useless  testimony  given  under  oath ;  but  upon  the  death 
of  the  witness  before  signature  it  may  be  proven  by  the  oath  of  the  stenoff- 
rapher  who  reported  it,  or  by  a  witness  who  heard  it.^  If  a  referee  fails 
to  include  rejected  evidence  with  objections  noted,  the  remedy  is  an  application 
to  the  district  ieonrt,  or  failing  there,  to  the  circuit  court  of  appeals  for  an 
order  that  such  evidence  be  taken  and  preserved.**  Documents  may  be  ordered 
in  the  usual  way.  When  the  bankrupt  is  present,  the  direction  is  often  verbal. 
If  he  is  not  present,  or  the  document  is  in  the  possession  of  a  third  person,  a 
subpoena  dv^^es  tecum,  or  an  order  to  the  same  effect,  is  customary.^  The 
concluding  clause  of  this  snbdivision  reserves  to  the  judges  the  right  to  commit, 
and  doubtless,  therefore,  to  attach  a  balky  witness.^ 

c.  Power  to  seize  and  release  property.— Subdivision  3  seems  to  refer  to  a 
power  to  seize  and  hold  property  conferred  upon  the  judge  by  §  69.  A  like 
power  is  suggested  by  §  3-«;  and  it  seems,  given  by  §  2  (15).  This  suib- 
division  will,  however,  probably  be  construed  as  such  a  limitation  on  the 
general  words  of  the  two  sections  last  mentioned  as  to  prohibit  the  referee 
from  exercising  this  jurisdiction,  save  in  cases  where  the  clerk  has  issued  a 
certificate  showii^j  the  inability  of  the  judge  to  act  for  one  of  the  reasons 
specified.     The  power  is  an   important  one  in  involuntary  cases.^     It  is 


ter  as  referee  or  as  special  commissioner,  has 
a  right  to  exchide  evidence  which  he  deems 
inadmissible. 

I>iity  to  take  all   testiznony. —  It   is   the 
duty  of  examiners,  masters,  referees,  and  the 
court   taking    evidence    in    controversies    in 
bankruptcy,  in  the  absence  of  a  jury,  to  take, 
record,  and,  in  case  of  an  appeal,  to  return 
to     the    reviewing    court,    all    the    evidence 
offered  by  cither  party,  that  which  they  hold 
to  be  incompetent  or  inunaterial  as  wiell  as 
that    -which  they  deem  competent   and  rele- 
vant, to  the  end  that  if  the  appellate  court 
is  of  tlie  opinion  that  evidence  rejected  should 
have   been  received  it  may  consider  it,  ren- 
der   a    final  decree,   and   thus   conclude  the 
litigation  without  remanding  the  suit  to  pro- 
(fure  tbe  rejected  evidence.    Missouri  Electric 
Co.    V-    Hamilton  Brown  O.    (C.  C.  A.,  8th 
Cir. ) ,   21  Am.  B.  IL  270,  272,  165  Fed.  283. 
See  also  Am.  B.  R.  Dig.,  f  83. 
37.    Matter  of  Clark   (Ref,  Cal.),  21  Am. 
B.  R.  776,  782;  Missouri  Electric  Co.  v.  Ham- 
ilton  Brown  Co.  (C.  C.  A.,  8th  Cir.),  21  Am. 
B    K    270,  272,  165  Fed.  283:  First  National 
Bank  of  Philadelphia  v.  Abhott  (C.  C.  A.,  8th 
Cir  ) .  21   Am.  B.  R.  436,  166  Fed.  852. 


88.  In  re  Harrison  Bros.  (D.  C,  Pa.),  28 
Am.  B.  R.  293,  197  Fed.  320,  holding  that  a 
referee  who  is  presiding  in  a  proceeding  orig- 
inally institute  before  him  to  compel  a  bank- 
rupt to  turn  over  concealed  assets,  acts  in  a 
judicial  capacity,  being  regarded  as  a  judicial 
officer,  invested  with  the  same  powers  and 
duties  in  bankruptcy  matters  as  a  district 
judge,  and  having  full  power  to  exclude 
irrelevant  testimony. 

19.  In  re  Harrison  Bros.  (D.  C,  Pa.),  28 
Am.  B.  R.  293,  197  Fed.  320;  In  re  Rfuos  (D. 
C,  Pa.),  20  Am.  B.  R.  281,  169  Fed.  252;  In 
re  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R. 
715,  131  Fed.  142. 

30.  Matter  of  Blaesser  (D.  C,  N.  Y.),  36 
Am.  B.  R.  795,  230  Fed.  528. 

81.  First  National  Bank  of  Philadelphia  v. 
Abbott  (C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  436, 
165  Fed.  852. 

32.  Matter  of  Clark  (Ref.,  Cal.),  21  Am. 
B.  R.  776. 

88.  See  Bankruptcy  Act,  |  41.  See  also 
Am.  B.  R.  Dig.,  §§  1164,  1165. 

34.  In  re  Knopf  (I>.  C,  S.  Car.),  16  Am. 
B.  R.  432,  144  Fed.  246,  holding  that  the 
referee  may  make  a  summary  order  authoriz- 
ing  the   seizure   of   property    in    the   hands 
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dear  that  this  provifiion  of  the  Bankruptcy  Act  refers  to  the  appointment  of 
receivers,  or  the  releasing  of  property,  in  involuntary  cases,  and  is  to  he  read 
in  connection  with  section  18-f  .^  It  is  apparently  the  only  instance  where  the 
referee  as  such  has  jurisdiction  before  an  order  of  reference.  Perhaps  th^ 
clerk's  certificate  has  the  effect  of  such  an  order.  - 

d.  Power  to  exercise  generally  the  statutory  jurisdiction  of  the  judge,  ezeept 

in  certain  matters. —  (1)  In  gbnebal. —  The  referee  is  given,  by  subdivision 
4,  power  "to  perform  such  duties,  except,  etc.,  as  shall  be  prescribed  by 
the  rules  and  orders  of  the  courts  of  bankruptcy  in  their  respective  districts, 
except  as  herein-  otherwise  provided."  The  exact  effect  of  the  words  "  and  as 
shall  be  prescribed,"  etc.,  has  not  yet  been  authoritatively  declared.  "  Juris- 
diction" and  "  duties*'  are,  of  course,  widely  different  things.  While  a 
court  of  bankruptcy  may  direct  referees  to  perform  "-duties"  not  enumerated 
in  §  39,  it  cannot  by  rule  confer  a  "jurisdiction"  it  does  not  itself  have. 
Further,  this  clause  occurs  in  a  section  devoted  to  the  "jurisdiction  of 
referees."  It  seen^is  to  follow  that  "duties"  is  here  used  in  the  sense  of 
jurisdiction;  and,  therefore,  that  to  be  vested  with  jurisdiction  other  than 
that  expressly  conferred  by  this  section  or  charged  with  duties  other  than 
those  set  out  in  §  39,  referees  must  be  given  such  jurisdiction  by  a  standing 
or  special  rule  of  the  district  court ^^  The  question  is  not  without  difficulty 
and  the  opposite  view,  seems  sometimes  to  be  taken  for  granted.  It  is  not, 
however,  often  important.  The  district  courts  have  quite  generally  supplied 
the  necessary  rule.*^  It  seems  that  the  word  "  herein  *'  refers  to  the  whole 
statute.^  Under  this  clause,  it  has  been  held  that  the  referee  may.grant  stays,* 
appoint  receivers,*^  issue  summary  orders  to  compel  restitution  of  property,*^ 


of  an  alleged  fraudulent  vendee,  where  it  is 
necessary  for  the  preserration  of  such 
property.  . 

Taking  poaseaaion  and  releasing  praperty. 
—  Referees  in  bankruptcy  are  invested,  sub- 
ject always  to  a  review  by  the  judge,  within 
the  limits  of  their  district  as  established 
from  time  to  time,  with  jurisdiction  to  exer- 
cise the  powers  of  the  judge  for  taking  pos- 
session and  releasing  of  the  property  of 
the  bankrupt,  in  the  event  of  the  issuance 
by  the  clerk  of  a  certificate  showing  the 
absence  of  the  judge  from  the  judicial  dis- 
trict, or  the  division  of  the  district,  or  his 
sickness  or  inability  to  act.  Dar rough  v. 
First  National  Bank  of  Claremore  (Okla. 
Sup.  a.),  37  Am.  B.  R.  75,  150  Pac.  191. 

85.  Matter  of  Sonnabend  (Ref.,  Mass.),  18 
Am.  B.  R.  117. 

Se.  General  Order  XII  (1).  And  see  In 
re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R.  315, 
for  a  case  where  jurisdiction  to  stay  was 
exercised  before  there  was  any  rule  giving  it. 

Where  the  bankruptcy  court  has  juris- 
diction,  the  referee  has  also  jurisdiction  ex- 
cept when  the  case  is  referred  to  him  for  a 
special  purpose,  or  where  the  bankrupt  aaks 
to  be  adjudged  ft  bankrupt  or  seeks  a  dis- 
charge. Matter  of  Brenner  (D.  C,  Pa.),  26 
Am.  B.  R.  646,  649,  190  Fed.  209. 

87.  Thus,  the  following  rule  was  early 
promulgated  in  the  Northern  District  of 
New  York,  and  adopted  by  the  Western  Dis- 
trict of  the  same  State: 


XXVT,  Potoers  delegated  to  referecM, — 
The  referees  heretofore  or  hereafter  ap- 
pointed for  the  Northern  District  of  New 
York  are  hereby,  respectively,  vested  with 
the  jurisdiction  which,  by  the  Bankruptcy 
Act  of  July  1,  1898,  and  the  general  orders 
of  the  Supreme  Court,  promulgated  at  the 
October  term  of  1898,  the  court  or  judge 
may  delegate  to  or  confer  upon  aaid  ref- 
erees; and  they  'are,  respectively,  empow- 
ered and  authorized  to  do  all  acta,  take  all 
proceedings,  make  all  orders  and  decrees,  and 
perform  all  duties  so  authorized  to  be  dele- 
gated by  said  act,  and  said  general  orders, 
without  special  authority  in  each  case  and 
under  the  general  authority  conferred  by  this 
order. 

38.  In  re  Berkowitz  (D.  C,  Pa.),  16  Am. 
B.  R.  251,  143  Fed.  598. 

39.  See  post^  this  section,  "Power  of 
referee  to  grant  injunctions."  See  also  Am. 
B.  R.  Dig.  §  77. 

40.  That  the  referee  has  jurisdiction  to 
appoint  receivers  after  the  reference  under 
his  general  powers,  conferred  upon  him  by 
§  38  (4),  and  General  Order  XII  (1),  has 
often  been  decided.  Matter  of  Sonnabend 
(Ref.,  Mass.),  18  Am.  B.  R.  117. 

41.  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am. 
B.  R.  224;  In  re  Logan  (D.  C,  N.  Y.),  28 
Am.  B.  R,  643,  196  Fed.  678;  Matter  of 
Schmid  (C.  C.  A.,  3d  Cir.),  36  Am.  B.  R. 
548,  230  Fed.  818;  Knapp  &  Spencer  Co.  v. 
Drew  (C.  C.  A.,  8th  dr.),  20  Am.  B.  R.  356, 
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dismiss  a  petition  oil  which  an  adjudication  has  alieady  been  had,^  detei^ 
mine  the  own^ahip  of  property  which  is  in  the  poeseegion  of  the  bankrupt  at 
the  time  of  Ihe  bankruptcy  ptooeedings  and  passes  as  part  of  the  estate  into  the 
possession  of  the  receiver  or  trustee  in  bankruptcy,  whei?e  a  third  party  claims 
the  ownership  of  such  pi^perty,**  and  determine  whether  the  claim  of  a  third 
person  is^adverse  or  merely  colorable,**  but  that  he  has  no  jurisdiction  to  deter- 
mine adverse  claims  to  property  claimed  to  belong  to  the  bankrupt's  estate, 
which,  at  the  time  of  the  institution  of  the  proccNBdings  in  bankruptcy,  was 
in  the  possession  of  a  third  person,  claiming  an  interest  therein.**  Nor  may 
a  referee  make  an  order  directing  the  restoration  of  property  by  the  bankrupt, 
where  upon  his  examination  at  the  first  meeting  of  creditors,  he  was  not 
apprised  of  the  fact  that  an  order  would  be  issued,  and  there  were  no  formal 
pleadrngs.*^  A  referee  may  order  a  sale  of  the  bankrupt's  real  estate,  discharged 
6{  liens,  and  may  hear  and  determine  the  validity  and  priority  of  claims  upon 
the  prooeeds  of  the  sale.*^    It  has  also  been  held  that  the  referee  may  grant 

160  Fed.  413,  holding  that  a  petition  of  a      tertain  sumnrary  proceedings  to  compel  the 


imstee  for  a  munmaiy  order  upon  a  cMpora 
tion  creditor  to  ghow  cause  why  it  arhould  not 
turn  over  money  received  from  the  bank- 
rupt, after  the  infliitntion  of  the  bankruptcy 
proceedings,  may  be  entertained  by  a  referee. 
See  Am.  B.  R.  I]Mg.,  |  76. 

SnTxender  of  property. —  To  justify  an 
order  that  a  bankrupt  pay  over  money  or 
deliver  pr<^»^y  to  his  trustee,  the  referee 
should  find  as  a'^fact  that  the  bankrupt, 
since  filing  his  petition,  had  concealed  and 
withheld  from  the  trustee  property  belong- 
ing to  the  bankrupt  estate.  In  re  Pelson 
(D.  C,  N.  Y.),  10  Am.  B.  R.  716,  124  Fed. 
288.  The  referoe  or  the  district  court  may 
compel  bailees  or  sgeats'  of  the  banknq»tB 
to  surrender  property.  Matter  of  Gohn  ( Ref ., 
Cal.),  18  Am.B.  R.  786. 

4a.  In  re  Seott  (Ref.,  Mass.),  7  Am.  B.  R. 
35.  Compare  In  re  Elby  <D.  €.,  Iowa),  10 
Am.  B.  R.  734,  157  Fed.  935. 

43.  Mueller  v.  Kugent,  184  U.  S.  1,  7  Am. 
B.  R.  224,  22  Sup.  Ct.  269,  46  L.  Ed.  406; 
In  re  Scrinopskie  •(  Ref.,  Kan. ) ,  10  Am.  B.  R. 
221;  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  611,  165  Fed. 
973;  In  re  Schimmel  (D.  C,  Pa.),  29  Am. 
B.  R.  361,  203  Fed.  181 ;  Mound  Mines  Co.  v. 
Hawthorne  (C.  €.  A.,  8th  Cir.),  23  Am.  B. 
R.  242,  173  Fed.  882;  Matter  of  Traunstein 
k  White  (D.  €.,  Mass.),  34  Am.  B.  R.  482, 
225  Fed.  317;  In  re  Drayton  (D.  C,  Wis.), 
13  Am.  B.  R.  602,  185  Fed.  888. 

CompeUing  restoration  of  assets. — ^Where 
the  treaisurer  of  a  bsnkrupt  corporation  sub- 
mits to  the  jurisdiction  of  the  referee  in 
attempting  to  establish  a  claim  against  the 
bankrupt,  jurisdiction  is  thereby  acquired  to 
make  an  order  under  proper  circumstances 
ccHnpelling  him  to  turn  over  money  improp- 
erly withdrawn  from  the  treasury  of  the 
bankrupt  Matter  of  Auto  Safety  ^gnal 
Lamp  Co.  (D.  C,  Pa.),  37  Am.  B.  R.  17,  237 
Fed.  299.  Where  property  was  in  the  bank- 
rupt's possession,  under  a  claim  of  owner- 
ship by  him  at  the  time  when  his  voluntary 
petition  in  bankruptcy  was  filed  and  adjudi* 
cation  thereon  occurred,  the  referee  may  en- 
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restoration  of  auch  property  or  its  value  to 
tho  bankruptcy  officials.  Mattear  of  First 
(D.  C  Mass.),  37  Am.  B.  R.  512. 

Determination  of  validity  of  claims  or 
Ueas. —  The  power  to  determine  the  extent, 
character,  or  validity  of  claims  or  liens  as- 
serted against  prc^rty  in  the  hands  of  the 
bankruptcy  court  is  necessarily  broad.  Hence, 
i^ere  a  holder  of  bonds  issued  by  the  bank- 
rupt appeared  in  response  to  a  petition  by 
the  trustee  to  determine  the  validity  of  all 
liens,  and  litigated  the  question  of  the  valid- 
ity of  the  bonds,  the  referee  had  jurisdic- 
tion. Matter  of  Valecia  Condensed  Milk  Co. 
(D.  C,  Wis.),  37  Am.  B.  R.  504,  233  Fed. 
173. 

Determination  of  fact  of  possession. — 
A  referee  may  determine  upon  conflicting 
testimony  whether  property  claimed  by  the 
trustee  has  or  has  not  come  into  the  pos- 
session of  a  third  party.  This  because  no 
question  of  the  right  to  po88esxon  is  thus  de- 
termined. Matter  of  Kramer  and  Muchnick 
(D.  C,  Pa.),  38  Am.  B.  R.  223,  218  Fed.  138. 

44.  In  re  Blum  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  R.  332,  202  Fed.  883;  In  re  Hayden 
(D.  C,  Mass.),  22  Am.  B.  R.  764,  172  Fed. 
623;  In  re  Holbrook  Shoe  &  Leather  Co. 
(D.  C,  Mont.),  21  Am.  B.  R.  511,  165  Fed. 
973;  In  re  Logan  (D.  C,  N.  Y.),  28  Am. 
B.  R.  643,  196  Fed.  678. 

46.  In  re  Walsh  Bros  (D.  C,  Iowa),  21 
Am.  B.  R.  14, 163  Fed.  852;  Spears  v.  French- 
ton  and  BumsviUe  R.  R.  Co.  (C.  C.  A.,  4th 
Cir.),  31  Am.  B.  R.  679,  ^13  Fed.  784;  In  re 
Gill  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  883, 
190  Fed.  706;  In  re  Cohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  421,  98  Fed.  75;  In  re  Peacock 
(D.  C,  N.  Y.),  24  Am.  B.  R.  159,  178  Fed. 
851;  In  re  Bacon  (D.  C,  N.  Y.),  28  Am. 
B.  R.  565,  196  Fed.  986;  Dreyer  v.  Perkins 
(C.  C.  A.,  5th  Cir.),  33  Am.  B.  R.  232,  217 
Fed.  889. 

46.  Matter  of  Atwater  (D.  C,  X.  Y.),  36 
Am.  B.  R.  109,  227  Fed.  611. 

47.  In  re  Miner's  Brewing  Co.  (D.  C,  Pa.), 
20  Am.  B.  R.  717,  162  Fed.  327. 
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an  order  authorising  the  trustee  to  intervene  in  an  attachment  8^it  for  the 
purpose  of  maintaining  it  for  the  benefit  of  the  bankrupt  estate.*®  There  may 
be  some  doubt  as  to  tibe  right  of  a  referee,  in  the  exercise  of  functions  per- 
taining to  a  court  of  bankruptcy,  to  entertain  plenary  jurisdiction  over  suits 
or  proceedings  for  the  setting  aside  of  preferences,  or  the  recovery  of  property 
fraudulently  transferred.^  There  are  instances  where  such  jurisdiction  has 
been  asserted  and  fully  sustained  by  the  district  court.*^  It  must  be  conceded 
that  where  the  property  in  question  has  been  taken  from  the  lawful  possession 
of  the  bankruptcy  court,*^  or  where  the  preferred  creditor  voluntarily  submits 
a  claim  secured  by  the  preference  to  the  court,  the  jurisdiction  of  the  referee 
to  determine  as  to  the  validity*  of  the  preference  is  absolute.®  A  referee  is 
not  vested  with  power  to  order  the  trustee  to  specifically  perform  a  contract  of 
the  bankrupt,*^  nor  has  he  jurisdiction  to  compel  the  specific  performance  by 
third  persons  of  an  agreement  with  the  bankrupt*^  And  a  plenary  proceed- 
ing should  be  brought  on  the  equity  side  of  the  court  for  the  reformation  of  a 
contract  entered  into  by  the  bankrupt.*"^  The  numerous  functions  of  a  court 
of  bankruptcy  which,  through  this  subdivision,  may  be  performed  by  the 
referee  are  pointed  out  in  the  "  cross-references."  For  the  law  and  practice 
in  the  exercise  of  them,  reference  should  be  had  to  the  appropriate  sections  of 
{his  work. 

(2)  JuRTSDicTioif  OVER  DISCHARGES  AND  COMPOSITIONS. —  The  rcfcree  is 
denied  jurisdiction  of  these  important  matters,  as  he  is  of  adjudications  save 
in  the  abs^ice  of  the  judge.*^     AH  questions,  at  every  step,  arising  out  of 


48.  Conti  V.  Sunaeri  (C.  C.  P.,  Pa.),  84 
Pa.  C.  C.  25,  18  Am.  B.  R.  891. 

48.  Recovery  of  preference. —  The  referee 
has  no  jurisdiction  of  a  proceeding  ^brought 
by  the  truetee  to  recover  from  an  adverse 
claimant  choses  in  action,  or  the  proceeds 
thereof,  tranatferred  by  the  bankrupt  within 
the  four  months'  period,  which  transfer  is 
aUeged  to  constitute  a  voidable  preference, 
but  the  remedy  of  tlie  trustee  is  by  plenary 
suit.    In  re  Carlile  ( D.  C,  N.  Car. ) ,  29  Am. 

B.  R.  373,  199  Fed.  612;  In  re  Overholzer 
(D.  C,  N.  Dak,),  23  Am.  B.  R.  10. 

See  also  Am.  B.  R.  Dig.  §  661. 

50.  In  re  Kearney  (D.  C.,  Pa.),  21  Am. 
B»  R.  721,  167  Fed.  996;  In  re  O'Brien   (D. 

C,  Mass.  Ref.),  21  Am.  B.  R.  11,  aflfd.  by 
Judge  Dodge;  In  re  Shults  &  Mark,  (D.  C, 
N.  Y.),  11  Am.  B.  R.  690;  In  re  Murphy 
(Ref.,  N.  Y.),  3  Am.  B.  R.  499;  In  re  Jules 
&  Frederic  Co.  (Ref.,  Mass.),  27  Am.  B.  R. 
136,  193  Fed.  533  (revd.  on  other  grounds, 
34  Am.  B.R.  5)  ;  In  re  Coffey  (D.  C,  N.  Y.), 
19  Am.  B.  R,  148. 

51.  Knapp  &  Spencer  v.  Drew  (C.  C.  A., 
8th  Cir.),  20  Am.  B.  R.  365,  160  Fed.  413. 

52.  In  re  Elletson  Co.  (D.  C,  W.  Va.),  23 
Am.  B.  R.  630,  174  Fed.  869,  holding  th&t 
a  referee  hae  jurisdiction  to  determine  the 
validity  of  a  deed  of  trust  given  by  the  bank- 
rupt within  the  four  months'  period  to  a 
bank  as  security  for  his  unpaid  notes,  where 
the  bank,  by  filing  proof  of  its  claim  upon 
the  notes  submits  to  the  jurisdiction  of  the 
bankruptcy  court. 

53.  Dreyer  v.  Perkins  (€.  C.  A.,  5th  Cix.), 
33  Am.  B.  R.  232,  217  Fed.  889. 


54.  Spedfk  performance. — ^A  referee  in 
bankruptcy  has  no  jurisdiction  of  a  suit  by 
the  trustee  to  compel  the  specific  performance 
of  an  agreement  by  promoters  of  a  corpora- 
tion to  issue  stock  to  the  bankrupt  in  pay- 
ment for  services.  Matter  of  Ballou  (D.  €., 
Ky.),  33  Am.  B.  R.  21,  215  Fed.  810,  holding 
that  section  23b  of  the  bankruptcy  act  pro- 
viding that  "  Suits  by  the  trustee  shall  only 
be  brought  or  presented  in  the  oourts  where 
the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless  by  con- 
sent of  the  proposed  defendant,*'  except  suits 
under  sections  60,  67  and  70,  does  not  confer 
jurisdiction  upon  a  referee  of  a  suit  by  a 
trustee  to  compel  specific  performance  of  an 
agreement  between  promoters  of  a  corpora- 
tion and  the  bankrupt.  The  word  "courts" 
in  said  section  does  not  include  a  court  of 
bankruptcy. 

55.  Holding  that  an  application  to  reform 
a  contract  noade  to  a  referee  in  bankruptcy, 
with  request  that  if  he  thinks  he  lacks  juris- 
diction to  entertain  it  he  should  forward  it  to 
the  court,  does  not  bring  the  mratter  before 
the  court  in  a  proper  manner.  Matter  of 
Bondurant  Hardware  Co.  (D.  C,  Ga.),  37 
Am.  B.  R.  308,  231  Fed.  247. 

66.  Bankr.  Act,  §  18-e-f-g;  In  re  McDaff 
(C.  C.  A.,  5th  Cir.),  4  Am.  B.  R.  110,  101 
Fed.  241;  International  Harvester  Co.  v. 
Carlson  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
178,  217  Fed.  736;  In  re  Taylor  (D.  C,  Ala.>, 
26  Am.  B.  R  143,  188  Fed.  479;  In  re  Jobs- 
son    (D.  C,  Ark.),  19  Am.  B.  R.  814,  158 


S  38  (4).] 


PowEJR  TO  Gbakt  Injunctions. 


659 


applications  for  discharges  are  original  questions  for  the  court,^  and  the 
referee  has.no  jurisdiction  to  decide  any  question  unless  it  has  been  referred 
to  him.^  The  words  of  the  subdivision  extend  such  limitation  not  only  to 
applications  for  discharge  or  composition,  but  ^'to  questions  growing  out  of" 
the  two  speci^ed  procc^edings.  Thus,  a  referee  has  no  jurisdiction  over  a 
proceeding  for  the  revocation  of  a  discharge  or  for  setting  aside  a  compo- 
sition.^ This  limitation  in  actual  practice  is  often  one  of  nomenclature 
rather  than  fact.  As  previously  observed,  save  when  a  jury  trial  is  had,  on 
objections  to  a  discharge  the  referee  usually  sits  on  the  case  as  a  special 
master  in  chancery,  and  reports  the  facts  and  his  opinion  to  the  court  for 
its  guidance.^  The  practice  on  such  references  is  discussed  under  §  14,  ante. 
(3)  PowBB  OF  RBFBSBE  TO  GRANT  INJUN0TION8. —  The  third  paragraph 
of  General  Order  XII  supi^ements  subdivision  4  of  this  section  and  with- 
draws jurisdiction  from  referees  to  grant  injunctions  to  stay  proceedings 
of  a  court  or  oflScer  of  the  United  States  or  of  a  State,^^  Where  the  rules 
adopted  by  the  district  court  negative  the  right  of  a  referee  to  issue  injunc- 
tion orders,  such  power  does  not  exist.**  But  the  referee  may  have  juris- 
diction to  issue  injimctions,  directed  to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the 
court.^  In  some*  districts  it  is  the  custom  for  referees  to  grant  temporary 
injunctions  returnable  before  the  judge.** 


Fed.  342;  Matter  of  Sonnabend  (Ref.,  Masi.), 
18  Am.  B.  R.  117;  Matter  of  Amer  (D.  C, 
Pa.),  36  Am.  B.  R.  627,  228  Fed.  676.  See 
bUo  Am.  B.  R.  Dig.  §  1047. 

•7.  In  re  Johnson  (D.  C,  Ark.),  19  Am. 
B.  R.  814,  158  Fed.  3*2. 

08.  In  r©  McIVttff  (C.  C.  A.,  6th  Clr.), 
4  Am.  B.  R.  110,  101  Fed.  241;  International 
Harvester  CJo.  v.  Carlson  (C.  C.  A.,  8th  Cir.), 
33  Am.  B.  R.  178,  217  Fed.  736;  Matter  of 
Amer  (D.  C,  Pa.),  36  Am.  B.  R.  627,  228 
Fed,  676;  In  re  RandaU  (D.  C,  Pa.),  20  Am. 
B.  R.  305,  169  Fed.  298,  holding  that  a  cer- 
tificate of  conformity  granted  by  the  referee 
is  void,  where  the  specification  of  objections 
hare  not  been  disposed  of. 

A  referee,  as  a  special  master,  upon  the 
hearing  of  specifications  of  objections  to  a 
discharge,  should  not  base  a  finding  upon 
the  original  examination  of  the  bankrupt  be- 
fore him  as  referee.  In  re  Murray  (D.  C, 
Conn.),  20  Am.  B.  R.  700,  162  Fed.  983. 

59.  Consult  Sections  Thirteen  and  Fifteen 
of  this  woA. 

60.  See  discussion  under  Section  Fourteen 
of  this  work. 

61.  **  The  reason  for  section  3  of  General 
Order  ZII  seems  to  me  to  be  obvious;  the 
Supreme  Court  had  in  mind  the  dignity  of 
other  courts,  Federal  and  State,  and  of  other 
officers,  and  provided  that  they  might  only 
be  interfered  with  by  a  tribunal  of  equal 
rank,  and  not  by  a  subordinate  official,  unless 
for  definitely  described  reasons  action  by  the 
latter  should  be  unavoidable."  In  re  Berkow- 
itz  (D.  C,  Pa.),  16  Am.  B.  R.  251,  143  Fed. 
598. 

68.  In  re  Siebert  (D.  C,  N.  J.),  13  Am. 
B.  R.  348,  133  Fed.  781.    In  this  case  it  was 


held  that,  if,  by  consent  of  the  parties  in  a  \ 
case,  the  referee  acquires  jurisdiction  to  hear 
a  motion  for  injunction,  he  may  hear  it,  and 
advise  the  judge  of  his  decision  by  filing  it 
with  the  clerk  of  the  court.  The  judge  of 
the  court,  and  he  onIy»  may  then,  if  the 
decision  of  the  referee  be  that  an  injunction 
should  issue,  make  an  order  for  injunction. 
The  referee  may  also,  without  consent  of  the 
parties,  in  order  to  prevent  injury  to  the 
property  of  the  bankrupt,  grant  a  temporary 
stay  of  judicial  proceedings;  but  such  stay 
should  be  but  for  a  few  days,  and  only  until 
the  applicant  can  have  an  opportunity  to 
move  for  an  injunction  before  the  julge. 

68.  In  re  Steuer  (D.  C,  Mass.),  5  Am.  B. 
R.  209,  214,  104  Fed.  976,  980,  approved 
in  In  re  Berkowitz  (D.  C.>  Pa.),  16  Am.  B. 
R.  251,  143  Fed.  598.  See  also  Am.  B.  K. 
IMe.  §  77. 

An  injunction  granted  b^  the  referee  will 
be  sustained  where  the  parties  have  submitted 
to  him  for  disposition  the  question  at  issue 
between  ther.v.  In  re  Benjamin  (D.  C,  Pa.), 
15  Am.  B.  R.  351,  140  Fed.  320. 

Injunction  re-issued  by  court. — ^Where  a 
district  court  upon  its  own  motion  broadens 
and  issues  anew  an  injunction  restraining 
the  prosecution  of  a  suit  In  a  state  court, 
it  is  immaterial  whether  the  referee  had  au- 
thority to  order  the  stay  in  the  first  instance. 
In  re  Roger  Brown  &  Co.  (C.  C.  A.,  8th  Cir.) , 
28  Am.  B.  R.  336,  196  Fed.  768. 

64.  See  In  re  Sabin  (Ref.,  N.  Y.),  1  Am. 
B.  R.  316;  In  re  Rogers  (Ref.,  Ky.),  1  Am. 
B.  R.  541;  In  re  Siebert  (D.  C,  N.  J.),  '3 
Am.  B.  R.  348,  133  Fed.  781 ;  In  re  Mussey, 
2  N.  B.  N.  Rep.  113. 
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(4)  Employment  and  compensation  of  btenoobaphebs. —  The  mean- 
ing of  subdivision  6  of  this  section  would  seem  to  he  that  a  referee  in  bank- 
ruptcy may  make  use  of  the  services  of  a  stenographer,  when  this  trustee 
considers  tiiat  the  testimony  should  be  taken,  and  that  in  such  case  the  rate 
is  jSxed,  but  this  rate  has  nothing  to  do  with  the  employment  of  a  stenog- 
rapher on  isolated  and  unusual  occasions,  where,  at  the  request  of  the 
creditors  or  of  the  receiver,  a  special  hearing  is  had  before  a  special  com- 
missioner.** The  purpose  of  this  subdivision  is  clear — to  permit  the  use 
of  modem  methods  in  preserving  testimony.  But,  strictly,  a  stenographer 
will  not  be  employed  save  **upon  the  application"  of  the  trustee,*  or 
where  there  has  been  a  stipulation  of  the  parties  or  money  has  been  deposited 
for  the  expense  tfs  provided  by  General  Order  X;*'  though,  it  seems,  Ihe 
necessary  expense  of  a  referee  in  perpetuating  testimony  may  be  called  for 
in  advance,  and  is  probably  an  expense  of  administration.^  In  a  proper  case,** 
the  referee  will  doubtless  direct  the  trustee  to  make  such  an  application. 
Where  the  taking  of  the  testimony  was  necessary  to  the  estate  or  resulted 


65.  Matter  of  Stark  (D.  C,  N.  V.),  18 
Am.  B.  R.  467,  165  Fed.  694,  holding;  that 
the  provisions  of  section  38,  subdivision  5, 
do  not  apply  to  hearings  before  a  special 
commissioner. 

Discretion  of  referee. — Whether  the  testi- 
mony of  a  bankrupt,  upon  the  heftring  of  an 
application  by  the  trustee  to  compel  him'  to 
turn  over  certain  property,  shall  be  heard 
orally,  taken  in  long  hand  or  by  a  stenog- 
rapher is  within  the  discre^;ion  of  the  referee. 
Matter  of  Goldstein  (D.  C,  N.  Y.)\  19  Am. 
B.  R.  96,  155  Fed,  695. 

66.  Expense  of  a  stenographer  cannot  be, 
allowed  to  a  referee,  except  where  he  is  em- 
ployed upon  the  application  of  the  trustee 
under  section  38,  and  a  referee's  allowance 
to  himself  of  $250  for  stenographer's  fees 
in  "  adjustment,  correspondence  and  notices 
in  matters  of  claims  and  other  business  of 
the  state,"  should  be  disallowed  as  unau- 
thorized. In  re  Mammoth  Pine  Lumber 
Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  116  Fed. 
731. 

An  allowance  made  to  stenographers  for 
services  in  taking  testimony  in  proceedings 
before  the  referee  commented  upon,  and  the 
allowance  reduced  to  forty  cents  per  page 
for  three  copies  of  testimony.  In  re  Ellett 
Electric  Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  463, 
19;  Fed.  400. 

Although  under  section  38,  subdivision  6, 
an  examination  of  the  bankrupt  and  the  em- 
ployment of  a  stenographer  therefor  may, 
as  a  general  rule,  be  allowed  at  the  e^en^e 
of  the  estate,  that  should  not  be  allowed 
for  the  benefit  of  general  creditors  at  the 
expense  of  the  waf  es  claims  of  workmen  ob- 
jecting thereto,  when  the  funds  in  hand  are 
only  sufficient  to  pay  the  preferred  claims. 
Such  expenses  should  be  at  the  charge  of 
the  general  creditors  alone.  In  re  Rozmsky 
(D.  C,  N.  Y.),  3  Am.  B.  R.  830,  101  Fed. 
229. 

Charges  for  clerk  hire  and  stationery  may 


be  disallowed  to  the  referee,  there  being  no 
voucher  for  the  stationery  and  the  employ- 
ment of  the  clerk  by  the  referee  being  unau> 
thorized  by  statute.  In  re  Carolina  Cooper- 
age Co.  (D.  C,  N.  Car.),  3  Am*.  B.  R.  164, 
96  Fed.  950. 

67.  StipttUtion  as  to  payment  of  stenog- 
rapher's fees. —  In  re  Mammoth  Pine  Lumber 
Co.  (D.  C,  Ark.), 8  Am.  B.  R.  661,  116  Fed, 
731;  In  re  Todd  (D.  C,  N.  Y.),  6  Am.  B.  R. 
8  109  Fed.  265.  In  this  ca<^  the  court  said : 
"  The  rule  established  by  the  late  Mr.  Justice 
Blatchford  in  this  court,  and  ever  since  fol- 
lowed in  regard  to  stenographer's  fees,  was 
t  at  when  not  provided  for  by  law,  they  could 
not  be  taxed  m  any  cause,  except  upon  a 
written  stipulation  between  the  attorneys. 
Such  has  been  the  uniform  practice  in  this 
court,  the  attorneys  usually  dividing  and' 
paying  the  expense  of  taking  and  tranacrib* 
ing  the  stenbgrapher's  notes,  and  taxing  in 
accordance  with  the  stipulation  in  favor  of 
the  successful  party  the  sums  paid  by  him  for 
his  share  of  the  notes." 

Agreement  as  to  appointment  and  payment 
of  stenographer.— Where  the  petitioning  cred- 
itors and  the  alleged  bankrupt  agreed  that 
the  testimony  should  be  taken  before  the 
referee  by  certain  stenographers,  and  that 
each  side  should  pay  one-half  of  the  expense 
thereof,  but  no  order  was  made  by  the  referee, 
it  must  be  impliedly  agreed  that  the  stenog- 
rapher's bill  for  taking  the  testimony  and 
furnishing  a  transcript  to  the  referee  should 
go  into  the  costs  against  the  losing  party. 
But  such  agreement  does  not  cover  the  cost 
of  a  transcript  of  the  testimony  ordered  by 
a  party  for  his  own  use.  Matter  of  Pearce 
(D.  C,  Mass.),  37  Am.  B.  R.  710,  235  Fed. 
917.     See  Am.  B.  R.  Digest,  §§  79,  284. 

68.  See  General  Orders  X  and  XXXV(2) ; 
§  64-'b(3). 

69.  Compare  In  re  Todd  (D.  C,  N.  Y.), 
6  Am.  B.  R.  88,  109  Fed.  265. 
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to  its  advantage,  such  an  order  can,  it  is  thought,  he  made  nunc  pro  time.  The 
subdivision  is  also  often  supplemented  by  district  or  referee  district  rules. ''^ 
The  exigencies  of  speedy,  administration  and  the  multitude  of  cases  which  have 
arisen  in  important  jurisdictions  early  made  the  employment  of  regular 
stenographers  imperative.  It  is  thought  that  the  very  liberal  interpretation 
of  this  subdivision  thus  far  prevailing  will  continue.  The  method  of 'taking 
testimony  is  prescribed  by.  Geipieral  Order  XXII, 


70.  Thus,  in  the  Western  IMstrlct  of  New 
York: 

Rule  11.  Perpetuation  of  testimony. —  (1) 
The  eziuminfttion  of  the  bmkrupt  and  any 
witneeees  at  meetings  of  creditore  or  other- 
wise, and  all  testimony  offered  on  contested 
claims,  or  for  any  other  purpose,  will  be 
taken  down  by  the  official  stenographer  in 
the  form  of  question  and  answer,  and  tran- 
scribed. One  copy  thereof  will  be  insetted 
in  the  record  book  of  the  referee  and  the 
o&er  copy  will  be  delivered  to  the  tmstee. 
The  expense  of  thus  perpetustinc  testimony 
will  be  at  the  rate  of  ten  cents  ( fOc. )  a  folio 
for  both  oopiesy  and  shall  be  paid  as  follows : 
Where  there  are  no  assets,  for  one  reasonable 
examination  on  one  day,  by  the  bankrup^, 
and  thereafter  by  the  creditor  or  party  in 
interest  for  whose  benefit  or  at  whose  request 


such  examination  is  had;  where  there  are 
assets,  as  xobj  be  ordered  by  th^  referee  in 
each  particular  case. 

(2)  After  the  testimony  has  been  tran- 
scribed, the  attorney  in  charge  of  the  case 
will  produce  each  witness  before  the  referee, 
that  such  testimony  may  be  signed,  as  pro* 
Tided  in  General  Order  XXII. 

(3)  If  indemnity  is  not  demanded,  all 
moneys  advanced  by  the  referee  in  publidiiing 
or  mailing  notices,  or  for  traveling  expenses, 
or  for  procuring  the  attendance  of  witnessee, 
or  in  perpetuating  testimony,  or  otherwise, 
shall  be  paid  to  the'  referee  prior  to,  or  at 
tile  time,  application  Is  nade.to  hiw  for  the 
report  or  certificate  called  for  by  District 
Rule  X  (that  on  the  bankrupt's  application 
for  a  diaeharge). 


SEOTIOK    THIRTT-NINE. 


DUTIES  OF  REFEREES. 

§  89.  Duties  of  Referees. —  a  Referees  shall  (1)  declare  dividends 
and  prepare  and  deliver  to  trustees  dividend  sheets  showing  the  divi- 
dends declared  and  to  whom  payable;  (2)  examine  all  schedules  of 
property  and  lists  of  creditors  filed  by  bankrupts  and  cause  such  as 
are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  informa- 
tion concerning  the  estates  in  process  of  administration  before  them 
as  may  be  requested  by  the  parties  in  interest;  (4)  give  notices  to 
creditors  as  herein  provided;  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties  in  all 
contested  matters  arising  before  them,  whenever  requested  to  do  so  by 
either  of  the  parties  thereto,  together  with  their  findings  therein,  and 
transmit  them  to  the  judges;  (6)  prepare  and  file  the  schedules  of 
property  and  lists  of  creditors  required  to  be  filed  by  the  bankrupts, 
or  cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse, 
or  neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to  the  clerks 
the  records,  herein  required  to  be  kept  by  them,  when  the  cases  are 
concluded;  (8)  transmit  to  the  clerks  such  papers  as  may  be  on  file 
before  them  whenever  the  same  are  needed  in  any  proceedings  in 
courts,  and  in  like*  manner  secure  the  return  of  such  papers  after  they 
have  been  used,  or,  if  it  be  impracticable  to  transmit  the  original 
papers,  transmit  certified  copies  thereof  by  mail;  (9)  upon  application 
of.  any  party  in  interest,  preserve  the  evidence  taken  or  the  substance 
thereof  as  agreed  upon  by  the  parties  before  them  when  a  stenographer 
is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in 
the  same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call 
upon  and  receive  from  the  clerks  all  papers  filed  in  courts  of  bankruptcy 
which  have  been  referred  to  them. 

6  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or 
indirectly  interested ;  (2)  practice  as  attorneys  and  counsellors  at  law 
in  any  bankruptcy  proceedings;  or  (3)  purchase,  directly  or  indirectly, 
any  property  of  an  estate  in  bankruptcy. 


Analogous  provisions:   In  U.  S.:   Act  of  1867,  §§  4,  5,  K.  S.,  S§  4998,  5000,  6001. 
Cross-references:    To  the  Law:   Declaration  and  payment  of  dividends,  §  65. 

Bankrupts  to  file  schedules  and  lists  of  creditors,  §  7(8). 

Examination  of  records  and  papers  to  be  permitted,  §  29-c. 
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—>  Continued: 
Notices  to  creditors  to  be  giTtn,  f  06. 
Making  up  and  tranamitting  recorda,  ii  2(10),  42. 
Perpetuation  of  testimony;  employment  of  stenogri4>lier,  i  S6(8)   (0). 
Offenaea  hj  and  diaqualiilcation  of  referee,  ||  29-b,  36. 

To  tha  General  Orden:   Filing  schedules  in  inyohintary  caaea,  DL 

Beferee  may  require  indemnity  for  ezpenaea,  X. 

Duties  of  referee  in  respect  to  administration,  XII. 

i^roTal  of  appointment  of  trustee,  XIII. 

Notice  to  be  given  to  trustee  of  bis  appointment,  XVI. 

Proof  of  claims  and  other  papers  filed  with  referee,  XX. 

Diitiea  of  referee  ki  reapect  to  proof  of  clalma,  XXI. 

Examination  of  witnesses  before  referee;  taking  testimony,  XXII. 

Orders  of  referee  to  state  as  to  notice,  XXIII. 

Beferee  to  transmit  proved  claims  to  clerk,  XXTV. 

Aeeoonta  of  Tefcrcea  to  be  kept  and  returned  to  judge,  XXVI. 

Review  of  order  of  referee  by  judge,  XXVll. 
To  the  Fonna:  Notice  of  first  meeting  of  creditors,  No.  18. 

Appointment  of  trustee  by  referee,  No.  23. 

Notice  to  trustee  of  his  appointment,  No.  24. 

Order  for  eocamination  of  bankrupt.  No.  28. 

list  of  daima  and  dividends  to  be  recorded  by  referee  and  delivered  to  trustee, 
No.  40. 

Certificate  by  referee  to  judge  on  review.  No.  60. 

See  also  Supplementary  Forms,  po8t;  Hagar  and  Alexander's  Bankruptcy  Forms,  2nd  Ed. 
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L  mSCBLLANBOUS  DUTIES  OF  SSFBSSBS. 

a.  In  general.-^  Subsection  a  of  this  section  pTescribes  tibe  general  duties 
of  referees.  -  There  is  nothing  exactly  similar  to  this  section  in  previous 
statutes.  Manifestly,  it  is  in  the  nature  of  an  appendix  to  §  38.  Though 
captioned  "Duties  of  Referees,"  some  of  its  dauses  confer  jurisdiction. 

The  more  important  duties  of  referees  are  here  enumerated.  But  the 
section  is  not  exclusive,^  even  in  its  prohibitions  stated  in  subsection  6. 
The  referee  has  many  other  duties.  The  only  distinction  between  them 
and  those  here  specified  seems  to  be  that,  as  to  the  former,  he  has  some  discre- 
tion ;  as  to  the  latter,  little,  perhaps  none.  It  is  apparently  the  intent  of  the 
statute  that  the  supervision  of  the  administration  of  the  bankrupt's  estate  be  left 
with  the  referee.* 

b.  To  declare  dividends  and  prepare  dividend  sheets. —  This  duty  is  required 
by  subdivision  1  of  subsection  a.  The  general^  subject  of  dividends  is  dis- 
cussed under  Section  Sixty-five.  In  actual  practice,  dividend  sheets  are 
prepared  by  the  trustee  or  his  attorney,  and  checked  over  and  verified  by 
the  referee.  Form  No.  40  may  be  Used,  or,  better,  a  schedule  somewhat  like 
it,  the  same  to  be  attached  to  and  made  a  part  of  the  formal  order  of  dis- 
tribution. By  General  Order  XXIX,  the  referee  is  also  required  to  counter- 
sign all  dividend  checks  drawn  by  the  trustee.  Since  the  amendatory  act  of 
1903,  there  must  always  be  two  dividends,  if  any.  $ 

c.  To  examine  and  amend  schednles  and  lists  of  creditors. —  This  duty  is  an 
important  one.  It  seems  that  the  schednles  are  not  a  part  of  the  petition.* 
They  must,  however,  conform  substantially  to  the  law*  and  the  forma." 
Thus,  the  court  proper  is  not  called  upon  to  investigate  the  sufficiency  of 
the  schedules.  The  referee  must.  If  they  seem  incomplete  or  defective, 
he  should  suspend  further  proceedings  until  they  are  amended^  An  opinio 
by  the  author  of  the  first  and  second  editions  of  this  work  in  the  case  of 
In  re  Mackey'^  is  illuminating  both  as  to  the  duties  of  the  referee  in  such 
cases  and  concerning  what  are  defects  or  omissions. 

d.  To  furnish  inf ormation.T—  Subdivision  3  of  this  subsection  should  be  read 
in  connection  with  §  29-c  (3),  though  mere  failure  to  furnish  infoimation 
other  than  as  there  specified  is  not  an  offense.  This  duty  clearly  refers  to 
replies  to  letters  of  inquiiy,  as  well  as  to  answers  to  oral  questions  and  per- 
mission to  inspect  papers  on  file.     Seplies  to  letters  may  be  franked.    But 


1.  See,  for  inBtance,  Bankr.  Act,  |§  55-b 
and  5S-C. 

a.  Matter  of  Roaenf eld-Goldman  Co.  (D.  €., 
Mass.),  36  Am.  B.  \R.  520,  228  Fed.  921. 

8.  In  re  Patterson,  Fed.  Cas.  10,816. 

4.  See  Bankr.  Act,  S  7(8).  See  also  Am. 
B.  R.  Dig.  I  249. 

6.  Forms  Nos.  1  and  2. 

6.  Matter  of  Spiller  (D.  C,  Mass.),  36  Am. 
B.  R.  399,  230  Fed.  490,  holding  that  the 
jurisdiction  of  the  referee  is  not  necessarily 
suspended  pending  the  amendment  of  the 
schedules. 

7.  Duty  of  referee  to  tTamine  schedules. — 
The  proyisions  of  section  39-a(2)   as  to  the 


examination  of  schedules  of  property  and 
lists  of  creditors  is  mandatory.  It  ia  the 
duty  of  the  referee  to  make  the  examination 
and  to,  order  an  amendment  in  case  of  defects 
or  omissions,  even  though  no  interested  part^ 
may  move  in  the  matter.  Since  an  examina^ 
tion  should  he  made  immediately  after  the 
reference  of  the  matter  to  the  referee  and 
prior  to  the  meeting  of  creditors,  in  voluntary 
proceedings,  at  least,  the  examination  should 
be  made  ^f ore  many  of  the  interested  parties 
will,  in  the  natural  course  of  procedure,  have 
entered  their  appearance,  in  re  Ifodcey 
(Ref.,  N.  Y.),  1  Am.  B.  R.  593. 
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it  has  been  lield  that  a  referee  is  not  required  to  famish  copies  of  papers.^ 
The  duty  here  enjoined  is  often  a  burden^  Some  referees  have  adopted 
forms  for  answers,  especially  where  information  is  sought,  concerning  the 
total  of  claims  shown  and  assets  sdiednled. 

e.  To  gire  notices  to  creditan.—- There  is  an  nnimportant  conflict  between 
sobdiyision  4  and  §-  58^0.  The  referee  should  give  all  notices.  Some  of 
the  more  common  notices  are  specified  in  §  58-a,  which  see.  General  Order 
XVI  prescribes  another  notice  that  the  referee  is  supposed  to  give,  but  which 
in  actual  practice  is  rarely  found -necessary.®  :  As  a  rule,  while  the  original 
notice  must  be  signed  by  the  referee,  the  clerical  work  of  preparing  and 
posting  is  done  by  the  attorney  in  chai^  In  districts  where  no  allowance 
was  made  for  the  giving  of  notices,  such  a  practice  has  been  necessary;  if 
d^e  by  the  referee!^  indemnily.  for  the  e^  incnr«d  caa  he  demanded.-. 
Whatever  the  method,  the  ^^ official  business'/  envelope. can  be  used.  This 
subject  is  also  considered  under  Section  Fifty<eight 

f .  To  make  up  records  and  transmit  them  or  copies  to  the  elerk.'—  Subdivisions 
5,  7  and  8  relating  to  records  and  papers  are  largely  supplemented  by  §  42, 
which  see*  The  size  and  completeness  of  the  record  book  there  prescribed 
varies  in  the  differ^it  districts;  in  some  it  is  a  mere  docket,  with  brief 
entries  indicating  the  meetings  held  and  orders  granted ;  in  others  a  detailed 
running  account  of  the  whole  proceeding  from  day  to  day.  Subdivision  7 
requires  the  referee  to  keep  records  and  to  transmit  them  to  the  clerk  when 
the  ease  is  concluded."  Subdivision  8  provides  for  the  transmission  to  the 
clerk  of  such  papers  on  file  with  the  referee,  or  copies  thereof,  as  shall  be 
needed  in  the  court  proper  before  the  whole  case  is  sent  up  as  provided  in 
the  previous  subsection.  By  General  Order  XXIV,.  referees  are  also  required 
to  .transmit  forthwith  to  the  clerk  a  list  of  daims  proven.  This  is  an 
inheritance  from  the  law  of  1867,^  does  not  fit  into  the  present  system  of 
administration,  serves  no  useful  purpose,  and  is  rarely  observed.^  The 
referee  is  also  required  to  file  monthly  statements  of  disbursements  with  the 
judge." 

g.  To  -prtjmt  and  file  schedules  in  certain  cases. —  Section  7  (8)  makes 
it  the  duty  of  the  bankrupt  to  prepare,  verify  and  file  schedules  of  his 
property.^  If  the  bankrupt  fails  in  this  duty,  subdivision  6  of  this  section 
requires  the  referee  to  prepare  and  file  schedules  of  property  and  lists  of 
creditors,  or  cause  the  same  to  be  filed.  We  have  already  considered  this 
duty  of  the  referee  under  the  preceding  section.^* 

h.  To  preserve  evidence  when  no  stenographer  is  present. —  The  referee  may 
determine  whether  testimony  shall  be  heard  orally,  taken  in  longhand,  or 
written  out  in  the  form  of  stenographer's  minutes.  If  the  bankrupt  desires 
the  testimony  to  be  perpetuated,  the  obligation  would  seem  to  be  on  him  to 


S.  Copy  of  petition  for  review  of  payment 
of  attorney's  fee  need  not  be  fumislMd  by 
the  referee.  In  re  Lewin  <D.  C.»  Vt.),  4 
Am.  B.  R.  682,  103  Fed.  850. 

9.  See  Form  No  24. 

10.  General  Order  X. 

11.  Compare  Bankr.  Act,  S  42-e. 

18.  General  Order  XI,  nnder  Act  of  1867. 

18.  In  the  Weetem  District  of  New  York, 

a  district  rule  makes  the  certification  of  the 


whole  record,  including  the  list  of  claims, 
addresses,  etc.,  proven,  a  sufficient  observance 
of  this  general  order. 

14.  General  Order.  XXVI. 

16.  See  discusRion  under  Bankr.  Act,  |  7 
(8),  ante.  See  also  Am.  B.  R.  Dig.  §§  245- 
254. 

18.  See  discussion  mider  Section  Thirty- 
eight,  sub-title  "  Practice  after  reference  in 
involuntary  cases/'  antej  p.  663. 
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provide  the  means  therefor."  As  indicated  elsewhere,^  a  referee  has  ample 
power  to  secure  the  attendance  and  assistance  of  a  stenographer.  Hiis  subdi- 
vision is,  therefore,  unimportant. 

1.  To  call  for  papers  at  the  clerk's  ofBce. —  Subdivision  10  of  this  section 
is  supplemented  by  section  51  (3),  which  should  be  read  in  this  connection. 
Even  in  the  same  town  or  city,  papers  are  transmitted  by  the  derk  to  the 
referee  by  mail. 

n.  PROHmiTIQH S  OK  REFEREES. 

a.  Cannot  act  in  cases  where  interested. —  The  general  disqualification  of 
persons  who  might  otherwise  be  referees  is  mentioned  elsewhere.^  A  referee 
duly  appointed  cannot,  however,  act  in  all  cases.  What  amounts  to  dis- 
qualification must  be  determined  in  each  case.^  Relationship  by  blood  or 
aflinity,  even  though  remote,  is  usually  enough.  But  owing  a  debt  to  the 
bankrupt,^^  or,  perhaps,  being  a  scheduled  creditor  of  the  bankrupt,  at  least 
in  a  no-asset  case,  does  not  disqualify.  A  prior  relation  of  attorney  to  the 
debtor,  likewise,  does  not.^  Pending  Jitigation  with  the  bankrupt,  it  is 
thought,  wilL  If  disqualified,  the  referee  should  inunediately  file  a  cer- 
tificate to  that  effect,  stating  the  reasons  for  disqualification,  with  the  clerk; 
and  a  reference  will  then  be  made  to  another  referee.  Disqualification 
sometimes  does  not  appear  until  the  case  is  far  along,  and  then  only  in  some 
single  matter.  In  such  cases,  4;hat  matter  may  be  considered  by  the  judge, 
on  receipt  of  this  certificate,  or  he  may  refer  it  specially  to  another  referee. 
A  referee  who  actj?  in  a  ease  where  he  is  interested  commits  an  offense  under 
the  law,  and  forfeits  his  oflice.^ 

b.  Cannot  practice  in  bankruptcy  proceedings. —  There  was  a  similar  pro- 
hibition under  the  law  of  1867.**  The  limitation  here  seems  to  be  on  practice 
"in  any  bankruptcy  proceedings."  Under  the  former  law,  a  register  could 
not  practice  "  in  or  out  of  court "  in  any  suit  or  matter  pending  in  his  own 
district  or  circuit.  The  difference  between  the  statutes  in  literal  significance 
is  great;  in  effect,  there  should  be  none.  The  propriety  of  giving  counsel 
in  pending  bankruptcy  questions,  even  in  another  district,  may  be  doubted. 
General  counsel  to-  dients  or  other  attorneys  concerning  questions  not  yet 
in  court  seems,  however,  not  to  be  prohibited  and  may  not  be  thought  improper. 
There  are  as  yet  no  cases  construing  this  clause.  A  violation  of  this  prohibition 
is  not  an  offense. 

c.  Cannot  purchase  property  of  a  bankrupt  estate.-^  This  provision  is  new, 
and  requires  no  comment.     The  purchase  of  the  property  of  a  bankrupt 


17.  Payment  of  stenographer's  fees. — 
Where,  upon  the  hearing  of  an  application 
by  the  trustee  to  compel  the  bankrupt  to 
turn  over  certain  property,  the  trustee  has 
no  funds,  and  the  bankrupt  claims  to  be  ab- 
solutely without  means,  his  motion  that  the 
trustee  be  directed  to  pay  for  the  stenog- 
rapher's minutes  of  the  oankrupt's  testimony 
and  the  referee's  fees  and  disbursements  wiU 
be  denied.  Matter  of  .Goldstein  (D.  C, 
N.  Y.),  19  Am.  B.  R.  96,  156  Fed.  695. 

18.  See  discussion  imder  Section  Thirty- 
eight  of  this  note. 

19.  Bankr.  Act,  §  35,  ante.  See  also  Am. 
B.  R.  Dig.  §§  67,  68. 

20.  See  learned  foot-note  of  a  former  editor 
of  this  work,  in  In  re  Gardner  ( D;  C,  Va. ) , 


4  Am.  B.  R.  420,  103  Fed.  922.  See  form 
in  **  Supplementary  Forms,"  post. 

dl.  A  debtor  who  owns  an  aUeged  bankrupt 
a  debt  which  is  not  denied  by  the  debtor, 
and  whose  status  as  a  debtor  cannot  be 
changed  by  any  of  the  proceedings  in  bank- 
ruptcy, and  whose  liability  would  be  un- 
affected by  such  proceedings,  is  not  disquali- 
fied to  act  as  referee  in  proceedings  against 
his  creditor.  Bray  v.  Cobb  (D.  C,  N.  Car.), 
1  Am.  B.  R.  153,  91  Fed.  102. 

aa.  Carr  v.  Fife,  156  U.  S.  494,  39  L.  Ed. 
508. 

83.  Bankr.  Act,   §   29-c(l). 

84.  Act  of  1867,  §  4.  See  the  same  as 
amended,  R.  S.,  S  4996. 
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estate,  either  diiectlj  or  indireotly,  by  a  referee  is  an  offense  whereby  he 
forfeits  his  office  and  becomes  liable  to  a  fine  of  not  to  exceed  five  hundred 
dollars.*' 

JXL  REVIEWS  BT  THE  JITDCA^ 

a»  la  general—*  Subdivision  5  of  this  section  relating  to  records  embodying 
the  evidence  seems  to  refer  to  such  records  as  are  needed  on  reviews,  and 
should  be  read  with  General  Order  XXVII.  Thus,  a  party  to  an  order 
made  by  the  referee,  after  hearing  on  the  merits,  cannot  have  a  review  of 
it,  unless  he  pursues  the  mode  prescribed  by  this  general  order.*^  It  has  been 
held,  however,  that  notwithstanding  the  use  of  the  word  "  creditor"  in  General 
Order  Ko.  27,  if  the  interests  of  senreral  creditors  are  affected  by  the  rulings 
or  the  allowances  of  the  referee,  a  review  should  be  taken  by  the  trustee  as 
their  representative,*  and  that  in  case  of  a  refusal  by  the  trustee,  the  suitor^s 
remedy  is  by  a  motion  or  petition  filed  with  the  court,  asking  that  the  trustee 
be  ordered  to  take  a  review  as  to  any  questions  of  procedure  or  allowance.^ 
A  review  should  be  asked  by  petition ;  if  from  an  order,  this  is  the  only  way.** 
In  the  absence  of  a  petition  the  court  is  not  authorized  to  review  the  action  of 
the  referee,*^  A  general  review  of  the  proceedings  before  the  referee  or  a 
review  of  rulings  not  directly  affecting  ai£  order  made  was  not  intended 
either  by  the  bankruptcy  act  or  the  general  order.^*  Ordinarily  a  review 
by  the.  judge  will  be  confined  to  the  errors  pointed  out  in  the  petition,"*  and 
will  be  limited  to  the  questions  involved  in  the  issues  before  the  referee.^ 
Where  a  referee  dies  after  the  entering  of  an  order  disallowing  a  claim,  before 
perfecting  his  findings,  the  claimant  is  entitled  to  a  review  on  both  the  facts 
and  the  law.** 

b.  When  review  should  be  asked.— The  time  within  which  a  review  must 
be  asked  for  is  not  specified  either  by  the  law  or  by  the  general  orders.^ 


85.  Baakr.  Act,  i  29-c  (2). 

Se.  See  also  Am.  B.  R.  Dig.  f  |  87-^4. 

87.  Matter  of  Octave  Minuig  Co.  (D.  C, 
Ariz.),  32  Am.  B.  R.  474,  212  Fed.  457; 
In  re  RusseU  (D.  €.,  Cal.),  5  Am.  B.  R.  586, 
103  Fed.  501;  In  re  Home  Discount  Co.  (D. 
C,  Ala.),  17  Am.  B.  R.  168,  147  Fed.  638, 
holding  lliat  a  party  cannot  ignore  an  order 
until  the  referee,  under  section  41,  certifies 
hiB  diaobedienee  to  the  judge,  and  then  bring 
forward  again,  in  his  .  defense,  matter  '  con- 
tested before  the  referee  prior  to  the  making 
of  the  order,  provided  the  order  itself  be  not 
void. 

88.  Matter  of  Arti-Stain  Co.  (D.CMass.), 
32  Am.  B.  R.  640,  216  Fed.  942;  In  re  Mexico 
Hardware  Co.  (D.  C,  N.  Mex.),  28  Am.  B. 
R.  736,  197  Fed.  660. 

88.  Matter  of  Arti-Stain  Co.  (D.  C, 
Mass.),  32  Am.  B.  R.  640,  216  Fed.  942; 
In  re  Mexico  Hardware  Co.  (D.  C,  N.  Mex.), 
28  Am.  B.  R.  736,  197  Fed.  660. 

80.  In  re  Carlile  (D.  C,  N.  Car.),  29  Am. 
B.  R.  373,  199  Fed.  612;  In  re  Greek  Mfg. 
Co.  (D.  C,  Pa.),  21  Am.  B.  R.  Ill,  164  Fed. 
211;  In  re  Marka  (D.  C,  Pa.),  22  A^n.  B.  R. 
568,  171  Fed.  281;  In  re  Clark  Coal  &  Coke 
Co.  (D.  C,  Pa.),  23  Am.  B.  R.  273,  173  Fed. 
658. 

31.  In  re  Russell  (D.  C,  Cal.),  5  Am.  B. 
R.  566,  105  Fled.  601. 


The  certificate  of  a  referee  cannot  be  con- 
sidered as  a  petition  to  review  his  findings. 
Craddock -Terry  Co.  v.  Kaufman  (D.  C, 
Tex.),  23  Am.  B.  R.  725,  175  Fed.  303.  Rul- 
ings of  a  referee  upon  questions  arising  dur* 
ing  the  progress  of  a  case,  cannot  be  brought 
before  a  judge  of  the  district  court  by  simply 
filing  in  such  court  exceptions  to  the  rulings. 
In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R. 
632,  116  Fed.  428. 

88.  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.)  4  Am.  B.  R.  528,  102  Fed.  747. 

88.  Matter  of  De  Gottardi  (D.  C.»*Cal.), 
7  Am.  B.  R.  723    114  Fed.  328. 

See  also  Am.  B.  R.  Dig.  §  93. 

84.  In  re  Lorch  &  Co.  (D.  C.,  Ey.),  28 
Am.  B.  R.  784,  199  Fed.  944. 

85.  Matter  of  Wray  (C.  C.  A.,  2d  Cir.),  37 
Am.  B.  R.  28,  233  Fed.  418. 

86.  In  re  Milgraum  (D.  C,  Pa.),  18  Am. 
B.  R.  337,  133  Fed.  802.  See  also  Am.  B.  R. 
Dig.  I  91. 

General  Order  87  does  not  ^x  the  time 
within  which  petitions  for  review  of  orders 
of  referees  shall  be  taken.  A  compliance  with 
a  local  rule,  requiring  that  they  be  filed 
within  ten  days  from  the  date  of  the  order 
sought  to  be  reviewed,  is  sufficient.  Matter 
of  Kruse  (D.  C,  Iowa),  37  Am.  B.  R.  687, 
234  Fed.  470. 

As  there  are  no  terms  in  bankruptcy  and 
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It  is  fixed  in  some  districts  hy  a  standing  rule;^  In  the  absence  of  a  l^e  the 
application  should  be  made  within  a  reasonable  time.  The  cases  are  not 
uniform  as  to  what  constitutes  a  reasonable  time;  the  time  within  which  -the 
petition  is  to  be  filed  is  discretionary  with  the  court  and  will  not  be  disturbed 
unless  such  discretion  is  abused ;  ^  it  has  been  held  that  a  petition  for  a  review 
should  be  filed  within  the  time  fixed  for  an  appeal  from .  the  same  .class  of 
orders,  and  tliat  this  should  be  regarded  as  a  reasonable  time.^     The  right 


no  provision  in  t^e  Bankniptey  Act  limiting 
the  time  'within  which  an  order  of  a  referee 
in  bankruptcy  may  be  reviewed  or  an  order 
of  the  District  Court  reheard,  a  petition  for 
an  order  directing  the  trustee  to  pay  over 
moneys  collected  pursuant  to  an  order  of  the 
referee  may  be  filed  nine  months  after  the 
granting  of  said  order.  Matter  of  Barker 
Piano  Co.  (C.  C.  A.,  2d  dr.),  37  Am.  B.  R. 
271,  2^3  Fed.  522. 

87.  In  some  districts  a  review  must  be 
asked  within  ten  daya.  See  Erie  County 
(N.  Y.),  Bule  16,  1  N,  B.  N.  116;  Matter  of 
Isert  (D.  a,  Cal.),  36  Am.  B.  R.  431,  232 
Fed.  4g4. 

The  effect  of  A  special  district  rule,  taken 
in  ccmnection  with  General  Order  27,  was 
considered  in  Re  Greek  Manufacturing  Co. 
(D.  C,  Pa.),  21  Am.  B.  R.  Ill,  164  Fed. 
211,  and  the  court  decided  that  imder  the 
rule  and  the  general  order  a  decision  of  a 
referee  may  only  be  reviewed  by  petition, 
and  that  such  petition  must  be  presented' 
within  the  period  specified  by  the  rule,  or 
afterward  only  upon  special  allowance  by 
one  of  the  judges;  otherwise,  the  referee's 
Older  (unless,  perhaps,  when  it  is  obviously 
beyond  his  jurisdiction)  is  no  longer  subject 
to  review  after  the  ten  days  have  expired. 
And  it  was  also  decided  that  an  order  once 
entered  is  not  subject  to  be  reviewed  or 
altered  by  the  referee  himself.  In  re  Lesher 
&  Son  (D.  C,  Pa.),  25  Am.  B.  R.  218,  176 
Fed.  660.  See  In  re  Wink  (D.  C,  Md.), 
30  Am.  B.  R.  298,  206  Fed.  348;  Matter  of 
Wister  (D.  C,  Pa.),  36  Am.  B.  R.  809,  232 
Fed.  898;  s.  o.  (C.  C.  A.,  3d  Cir.),  88  Am. 
B.  R.  215,  237  Fed.  793;  Cary  v.  Int>rna- 
tional  Agricultural  Corp.  (D.  C,  Ohio),  38 
Am.  B.  R.  590,  aifd.  sub  nom. ;  International 
Agricultural  Corp.  v.  Cary  (C.  C.  A.,  6th 
Cir. ) ,  38  Am.  B.  R.  753. 

38.  Reasonable  time,  what  constitntes. — 
Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  R.  421,  U&  Fed.  729,  holding  that  a 
dismissal  of  a  petition  filed  fifty  days  after 
the  order  should  be  sustained;  In  re  N.  Y. 
Economical  Printing  Co.  (C.  C.  A.,  2d  Cir.), 
6  Am.  B.  R.  697,  106  Fed.  839;  In  re  Mil- 
graum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  138 
Fed.  802,  holding  that  three  months  was 
not  a  reasonable  time;  Crim  v.  Woodford 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  136 
Fed.  34;  In  re  Foss   (D.  C,  Me.),  17  Am. 

B.  R.  439,  147  Fed.  790,  holding  that  thirty 
days  is  a  reasonable  time;  In  re  Grant  (D. 

C,  R.  I.),  16  Am.  B.  R.  256,  143  Fed.  661, 
holding  that  a  petition  filed  three  and  one- 
half  months  after  the  making  of  the  order 
should  be  dismissed;  In  re  Chambers  (Ref.^ 


R.  I.),  6  Am:  B.  R.  709,  holding  that  a  peti- 
tion filed  eighteen  monlJis  after  the  decision 
should  be  dismissed. 

Where,  more  than  six  mdhths  after  the 
allowance  of  *a  claim  and  three  months  after 
a  refusal  to  expunge  the  claim  at  the  reipiest 
of  the  trustee,  the  referee,  upon  the  creditors' 
petition  for  a  review  of  the  order  allowing 
his  claim,  filed  a  certificate  presenting  only 
his  refusal  to  expunge,  the  certificate  will 
be  dismissed  upon  the  ground  that  the  peti- 
tion for  review  was  too  late.  In  re  Mil- 
graum  (D.  C,  Pa.),  13  Am.  B.  R.  337,  133 
Fed.  80i2. 

Where  a  referee  made  and  signed  an 
order  dated  January  24,  1914,  disallowing 
a  claim,  a  petition  for  review  filed  February 
3,  and  an  amendment  filed  February  12,  are 
in  time.  Matter  of  Wray  (C.  C.  A.,  2d  Cir.), 
37  Am.  B.  R.  28,  233  Fed.  468. 

Circumstances  and  conditions  must  be  ex- 
treme which  will  excuse  a  delay  of  more 
than  thirty  days  in  asking  for  a  review  of  an 
order  of  the  referee ;  and  where  the  only  ex- 
cuse offered  for  a  delay  of  nearly  five  months, 
in  filing  a  petition  to  review  an  order  dis- 
allowing a  claim,  is  the  pendency  of  an 
appeal,  taken  by  another  party  from  an  order 
disallowing  part  of  another  claim,  which 
prevents  the  closing  and  final  settlement  of 
the  estate,  the  petitioner  is  not  entitled  to 
an  order  compelling  the  referee  to  make  tho 
certificate  for  review,  required  by  General 
Order  No.  27.  In  re  Verdon  Cigar  Co.  (D. 
C,  Mich.),  27  Am.  B.  R.  66,  193  Fed.  818. 

Effect  of  siistake  in  filing. — Where  a  peti- 
tioner to  review  an  order  of  a  referee  in 
bankruptcy  filed  its  petition  by  mistake  with 
the  clerk  instead  of  the  referee  as  required 
by  General  Order  No.  27,  in  the  absence  of 
a  special  rule  prescribing  an  express  limita- 
tion of  time  for  initiating  proceedings  for 
such  review,  an  application  for  special  leave 
to  file  its  petition  anew  is  addressed  to  the 
discretion  of  the  district  court,  even  though 
the  ten  days  which  it  has  been  customary 
to  allow  for  making  such  applications  has 
elapsed.  In  re  Nippon  Trading  Co.  (D.  C.,' 
Wash.),  25  Am.  B.  R.  695,  182  Fed.  059. 

89.  In  "re  Nichols  (D.  C,  N.  Y.),  22  Am. 
B.  R.  216,  166  Fed.  603. 

The  time  to  file  a  petition  to  review  an 
order  of  a  referee  commences  to  run  upon 
the  entry  of  the  order,  and  the  right  to 
review  is  not  waived  by  a  motion  to  open 
the  hearing  and  produce  further  evidence, 
made  before  the  signature  or  entry  of  the 
order.  Matter  of  Place  (D.  C,  N.  Y.),  35 
Am.  B.  R.  426,  224  Fed.  778. 
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to  file  axLob  petition  .may  not  be  bo  exereiaed  us  to  wKrweauAAy  aad  xmneoech 
sarily  de^aj  the  diatributioa  of  the  aaeets  of  the  baBkrupt^  A  person  who  is 
not  a  party  to  prpeeediixga  for  review  may  not  intervene  several  montiis  after 
ibey  were  b^gi^i  and>  upon  the  withdrawal  of  the  pptitioner,  be  sabstituted  as 
a  party.*^ 

c.  9rder  wij  reviewaUe.-*  It  seems  that  a  review  can  be  asked  only  after 
the  granting  of  an  erder,^  though  it  would  seem  that  the  referee  may  certify 
a  specific  qiiestiolL  also.^  A  petition  for  a  review  of  the  '^decision"  of  the 
referee  would  be  defective.^  The  courts  will  properly  hesitate  to  review  an 
interlocutory  order  of  a  referee;  such  a  practice  tends  to  delay  the  final  dispo- 
sition of  the  eontroverqr,  and  will  not  be  encouraged.** 

d.  Contents  of  petition.— The  petition  should  clearly  point  out  the  error 
complained  of,  arid  ask  a  review.^  The  matters  of  law  sought  to  be  reviewed 
should  be  set  out  fully.*'  New  facts  may  not  be  set  up  unless  by  express 
leave  of  the  court,  and  this  will  not  be  granted  imless  the  evidence  is  mate- 
rial  and  likely  to  produce  a  diflFerent  result^ 

e.  Effect  of  referee's  decision  on  ffects.^*—  The  position  of  the  referee  and  his 
duties  are  analogous  to  those  of  a  special  master  directed  to  take  evidence 
and  report  his  conclusions,  and  the  rule  applicable  to  a  review  of  a  referee^s 
findings  of  fact  must  be  substantially  that  applicable  to  a  master's  report^ 
Findings  of  fact  by  the  referee  are  presimied  to  be  correct  until  the  contrary 
is  shown,  and  the  burden  of  proof  rests  with  the  persons  objecting  thereto.** 


40.  In  re  Grant  (D.  C,  R.  I.),  10  Am. 
B.  R.  256,  143  Fed.  661. 

41.  Matter  of  Wister  A,  Go.  (C.  C.  A., 
3cl  Cir.),  38  Am.  B.  R.  216,  237  Fed.  793. 

4a.  In  re  Schiller  (D.  C.»  Tex.),  2  Am. 
B.  R.  1»0,  96  Fed.  400;  In  re  Chambers  (Ref., 
R.  I.),  6  Am.  B.  R.  709.  See  also  In  re 
Hawlev  (D.  C,  Iowa),  S  Am.  B.  R.  C32,  116 
Fed.  428. 

KeTJewable  order. — A  sheet  of  paper  in  the 
hai^dwriting  of  a  referee  in  bankruptcy,  with^ 
out  date,  filing  mark,  signature,  or  authenti- 
cation by  the  referee  of  any  sort,  and  with- 
out verification,  and  constituting  a  mere 
tentative  account,  is  not  a  reviewable  order 
by  the  referee  for  payments  by  the  trustee. 
Matter  of  Lacey  k  Co.  (D.  C,  Sup.  Ct.). 
SB  Am.  B.  R.  231,  43  Wash.  Law  Rep.  434. 

43.  In  re  Kelly  Dry  Oboda  Co.  (D.  €., 
Wis.),  4  Am.  B.  R.  628,  102  Fed.  747.  Com- 
pare also  Form  No.  66.  In  the  case  of  In  re 
Beukauff  (D.  C,  Pa.),  14  Am.  B.  R.  344, 
135  Fed.  251,  the  court  held  that  the  act 
did  not  authorise  the  referee  of  his  own  mo- 
tion to  certify  a  question  on  which  he  wishes 
to  be  advised  and  which  may  arise  in  the 
proceeding. 

44.. In  re  Chambers   (Ref.,  R.  I.),  6  Am. 

B.  R.  709;  In  re  Boston  Dry  Goods  Co.  (D. 

C,  Mass.),  11  Am.  B.  R.  97,  125  Fed.  226; 
In  re  Schneider  (D.  €.,  Pa.),  29  Am.  B.  R. 
409,  203  Fed.  589. 

45.  Matter  of  Qraboyes  (D.  C,  Pa.),  36 
Am.  B.  R.  29,  Fed. 

46.  In  re  Milgraum  (D.  C,  Pa.),  13  Am. 
B.  R.  337,  133  Fed.  802;  In  re  Schiller  (D. 
C.,  Va.),  2  Am.  B.  R.  704,  96  Fed.  400;  In 


re  Hamden  (D.  C,  N.  Mex.),  29  Am.  B.  R. 
507,  200  Fed.  176.  For  form  of  petition  to 
review  order  of  referee,  see  Hagar  &  Alex- 
ander's Forme  in  Bankruptcy,  2d  ed.,  No. 
124. 

47.  In  re  Taf t  ( C.  C.  A.,  6th  Cir. ) ,  13  Am. 
B.  R.  417,  133  Fed.  511. 

48.  In  re  Mclntire  (D.  C,  W.  Va.),  16 
Am.  B.  R.  80,  85,  142  Fed.  693. 

40.  See  also  Am.  B.  R.  Dig.  |  94. 

50.  Epstein  v.  Steinfeld  (C.  C.  A.,  8d  dr.), 
32  Am.  B^  R.  6,  210  Fed.  236,  affg.  30  Am. 
B.  p.  387,  206  Fed.  568. 

61.  In  re  Elmore  Cotton  Mills  (D.  C, 
Ala.),  33  Am.  B.  R.  544,  217  Fed.  810;  Mat- 
ter of  Schultz  &  Guthrie  (D.  C,  Mass.),  37 
Am.  B.  R.  604,  236  Fed.  907;  Matter  of 
Aronson  |D.  C,  Ala.),  37  xvm.  B.  R.  385,  233 
Fed.  1022;  Matter  of  Kean  (D.  C,  N.  Y.), 
38  Am.  B.  R.  628;  In  re  Williams 
(D.  C,  Ga.),  9  Am.  B.  R.  731,  120 
Fed.  542.  In  the  absence  of  a  clear  showing 
that  a  finding  of  the  referee  in  favor  of  the 
petitioning  creditor  was  erroneous,  the  court 
must  presume  it  to  be  correct.  In  re  Hutch - 
ins  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  647, 
179  Fed.  864;  In  re  Malschick  &  Levin  (D.  C, 
Pa.),  30  Am.  B.  R.  237,  206  Fed.  71;  In  re 
Cox  (D.  C,  K.  Mex.),  29  Am.  B.  R.  456,  199 
Fed.  952,  citing  text. 

The  findings  of  the  master,  concurred  in 
by  the  court,  are  to  be  taken  as  presump- 
tively correct,  and  will  be  permitted  to  stand 
tmless  some  obvious  error  has  intervened  in^ 
the  application  of  the  law,  or  some  serious' 
or  important  mistake  has  been  made  in  ih 
consideration  of  the  evidence,  but  are 
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But  findings^  based  on  ttftdii^uted  facts,  which  are  set  out  in  the  lecord,  aie 
entitled  to  no  presumption  in  their  favor.*^  No  arbitrary  rule  can  be  laid 
down  for  determining  the  weight  which  should  be  attached  to  findings  of 
fact  by  a  referee  or  special  master  in  bankruptcy.  Much  must  depend  upon 
the  character  of  the  findings.*^  But  when  there  is  neither  pleading  or  proof 
respecting  an  issue  a  finding  by  the  referee  must  be  disregarded.  If  the 
findings  be  deductions  from  established  facts,  they  will  not  carry  any  great 
weight,  for  the  judge,  having  the  same  facts,  may  as  well  draw  inferences 
or  deduce  conclusions  as  the  ref eree.°^  So,  where  the  evidence  is  not  in 
serious  conflict,  the  court  is  not  bound  by  the  conclusions  of  the  referee 
because  the  witnesses  appeared  before  him  and  gave  testimony.^  But,  if 
the  findings  are  based  upon  conflicting  evidence  invdving  questions  of 
credibility  and  the  referee  has  heard  the  witnesses  much  greater  weight 


conclusive.  Houck  v.  CliriBtY  (.C«  C.  A.,  Sth 
Cir.),  18  Am.  B.  R.  330,  152  Fed.  612. 

Review  of  order  dismissing  petition  in 
reclamation  proceedings, —  Where  a  referee 
has  denied  w  a  petition  by  an  alleged  condi- 
tional vendor  to  reclaim  chattels,  all  pre- 
sumptions with  respect  to  the  want  or  cnif- 
aciency  of  evidence  are  in  favor  of  the  valid- 
ity of  his  order,  and  the  court  must  not 
assume  that  evidence  with  respect  to  any 
matter  was  given  which  would  be  inconsistent 
with  the  conclusion  reached  by  the  referee, 
unless  such  evidence  is  sufficiently  set  forth 
in  the  record.  Matter  of  Farmers'  Dairy 
Association  (D.  C,  Cal.)>  37  Am.  B.  R.  672, 
234  Fed.  118. 

89.  Chambers  t.  Continental  Trust  Co. 
(D.  C,  Ga.),  38  Am.  B.  R.  78,  ■236  Fed.  441; 
In  re  Big  Cuhaba  Coal  O}.  (D.  C,  Ala.),  26 
Am.  B.  R.  910,  190  Fed.  900;  Matter  of  El- 
more Cotton  Mills  (]>.  C<,  Ala.),  33  Am.  B.  R. 
544,  217  Fed.  810;  findings  of  fact  should 
not  be  li^tly  distributed*  by  the  district 
judge  on  review.  Matter  of  Biehl  (1>.  O., 
Pa.),  38  Am.  B.  R.  150,  237  Fed.  720. 

53.  In  re  McCrary  Bros.  (D.  C,  Ala.), 
22  Am.  B.  R.  161,  169  Fed.  485;  Ohio  Bank 
V.  Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R. 
40,  163  Fed.  155,  89  C.  C.  A.  605;  Baum- 
hauer  v.  Austin  (C.  C.  A.,  5th  Cir.),  26  Am. 
B.  R.  385,  186  Fed.  260,  revg.  24  Am.  B.  R. 
750,  179  Fed.  966;  Epstein  v.  Steinfeld  (C.  C. 
A.,  8d  Cir.),  32  Am.  B.  R.  6,  210  Fed.  236, 
aifg.  30  Am.  6.  R.  387,  206  Fed.  568. 

M.  Matter  of  Pittsburg-Big  Muddy  Coal 
Co.  ( a  C.  A.,  7th  Oir. ) ,  32  Am.  B.  R.  452, 
215  Fed.  703. 

56.  In  re  McCrary  Bros.  (D.  C,  Ala.), 
22  Am.  B.  R.  161,  169  Fed.  485;  Ohio  Val- 
ley Bank  v.  Mack  (C.  C.  A.,  6th  Cir.),  20 
Am..B.  R.  919,  163  Fed.  155;  Matter  of  El- 
more Cotton  Mills  (D.  C,  Ala.) ,  33  Am.  B.  R. 
544,  217  Fed.  808 ;  Matter  of  Heilbron  Broth- 
ers (I>.  C,  Pa.),  36  Am.  B.  R.  568,  226  F«d. 
803. 

In  re  McDonald  &  Sons  (D.  C,  S.  Car.), 
24  Am.  B.  R.  446,  178  Fed.  487,  affd.  25  Am. 
B.  R.  948,  Brawley,  district  judge,  said :  "  The 
^e  is  upon  an  appeal  from  a  referee  to  ac- 
cept his  conclusions  on  questions  of  fact,  un- 


less the  same  are  manifestly  erroneous,  and 
that  is  because  he  hears  the  testimony,  can 
note  the  demeanor  of  witnesses,  and  is  in  a 
better  position  to  detenniae  the  we^t'  of  the 
spoken  words.  If  there  was  any  ^conflict  in 
the  testimony,  any  question  the  determina- 
tion of  which  was  effected  by  the  bredibility 
of  witnesses,  I  would  refuse  to  disturb  his 
conclusion.  Such  is  not  the  case  here,  for 
there  is  no  conflict  in  the  testimony,  and  the 
case  turns  upon  the  inferences  to  be  drawn 
from  the  proved  or  admitted  facts,  and  I  can 
no  nM>re  escape  drawing  my  own  inferences 
than  from  the  performance  of  any  other  judi- 
cial duty." 

66.  Matter  of  Elmore  Cotton  Mills  (D.  C, 
Ala.),  33  Am.  B.  R.  544,  217  Fed.  810;  Mat- 
ter of  New  York  and  Philadelphia  Parkage 
Co.  (D.  C,  N.  X),  36  Am.  B.  R.  94,  «26  Fed. 
219. 

Where  the  evidence  is  not  in  serious 
conflict,  and  the  inferences  drawn  by  the 
referee  from  a  peculiar  state  of  facts  are 
not  sufficiently  supported  by  the  evidence,  the 
court  on  review  of  the  referee's  order  is  not 
bound  by  his  conclusions.  In  re  People's  De- 
partment Store  Co  (D.  C,  N.  Y.),  20  Am. 
B.  R.  244,  159  Fed.  286;  in  this  c.^  Judge 
Hazel  said :  "  Nor  is  the  court  bound  by  the 
conclusions  of  the  referee  because  the  wit- 
nesses appeared  before  him  and  g^ve  testi- 
mony. The  evidence  is  not  in  serious  con- 
flict, and  the  conclusions  are  principally 
based  upon  inferences  to  be  drawn  from  a 
peculiar  state  of  facts.  The  inferences  drawn 
by  the  referee  are  not  thought  to  be  suf- 
ficiently supported  by  the  evidence,  and  there- 
fore there  can  be  no  valid  objection  to  a  de- 
cision based  upon  the  facts  and  ciroumstances 
according  to  the  judgment  of  this  court."- 

In  the  case  of  In  re  Swift  (D.  C,  Mass.), 
9  Am.  B.  R.  237,  114  Fed.  947,  Judge  Lowell 
discusses  the  weight  to  be  given  to  findings 
of  fact  made  by  a  referee  and  intimates 
that  where  they  depend  upon  inferences  to  be 
drawn  from  admitted  facts,  the  court  will 
exercise  its  own  judgment  as  to  whether  such 
findings  should  be  reversed.  As  to  such  find- 
ings he  observes  that  the  court  may  interfere, 
although  they  are  not  "  clearly  erroneous." 
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natmrallj  attaches  to  his  0(Miclli8ian5  and  the  irei^t  of  authority'  ia  that  the 
district  judge,  while  acrutiniziug  with  care  hts  eouoluBioiiB  upon  a  review, 
should  not  distoib  his  findings  unless  there  is  most  cogent  evidence  of  a 
mistake  and  misoarriage  of  justice^"     They  are- entitled  to  the  same  con- 


S7.  SSpfltein  ▼.  Stenf€ld  (C.  C.  A.»  Sd  Ox.), 
92  Am.  B.  R.  6,  210  F^  236,  affg.  30  Am. 

B.  R.  387,  206  Fed.  668;  Baker  v.  Bishop- 
BiOicock-Becker  G6.  (C.  C.  A.,  4tb  Clr.)f  M 
Am.  B.  R,  396,  220  F«d*  657 ;  FindlsTsbn  ▼. 
Barrows  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  R. 
429,  221  Fed.  936;  Matter  of  Hirdin  (D.  C, 
CaL),  34  Am.  B.  R.  114,  219  led.  605;  Matr 
ter  of  Cozatflky  (D.  C,  Conn.) .  33  Am.  B.  R. 
323,  216  Fed.  920;  Matter  of  Stafford    (D. 

C.  Conn.),  35  Am.  B..R.  747,  221  Fed.  127; 
Matter  oif  Anderson  (D.  C,  Oa.),  35  Am. 
B.  R.  487,  224  Fed.  790-  Matter  of  Crocker 
(0.  C,  Iowa),  33  Am,  B.  R.  293,  217  Fed. 
173;  Matter  of  Katz  (D.  C,  K.  J.),  38  Am. 
B.  R.  422,  216  Fed.  949 ;  Matter  of  Partrid^ 
Lumber  Co.  (D.  C,  N.  J.),  33  Am.  B.  R.  537, 
215  Fed.  973 ;  Matter  of  New  York  and  Phila- 
delphia  Packi^  Co.  ( D.  C,  N.  J. ) ,  36  Am. 
B.  R.  94,  225  Fed.  219;  Matter  of  Hefron  Co. 
(D.  C,  N.  Y.),  33  Am.  B.  R.,  443,  216  Fed. 
642;   Matter  of  Coney  Island  Lumber  Co., 

D.  C,  N.  Y.),  34  Am.  B.  R.  663,  199  Fed. 
803;  Matter  of  Utiea  Pipe  Foundry  Co., 
(D.  C,  N.  Y.),  34  Am.  B.  R.  617,  221  Fed. 
787;  Ohio  Bank  ▼.  Mack  (C.  C-  A.,  6tli  dr.), 
20  Am.  B.  R.  40,  163  Fed.  155,  89  C.  C.  A. 
605;  In  re  Rider  (D.  C,  N.  Y.),  3  AnL  B.  R. 
192,  96  Fed.  811;  In  re  Miner  <D.  C,  Ore.), 
9  Am.  B.  R.  100,  117  Fed.  953;  In  re  Schriver 
(P.  C,  Pa.),  10  Am.  B.  R.  746,  125  Fed. 
511;  Cents  v.Townsend  (D.  C,  Ky.),  11  Am. 
B.  R.  126,  126  Fed.  249;  In  re  Royce  Dry 

'    Goods  Co.  (D.  C,  Mo.),  13  Am.  B.  R.  257, 

133  Fed.  100;  In  re  Shults  (D.  C,  N.  Y.),  14 

Am.  B.  R.  378,  135  Fed.  623;  Southern  Pine 

Co.  ▼.  Savannah  Trust  Co.    (C.  C.  A.,  5th 

dr.),  15  Am.  B.  R.  618,  141  Fed.  802;  In  re 

Kenyon  (D.  C,  Ohio),  19  Am.  B.  R.  194,  156 

Ted.  863;  In  re  Littman  (D.  C.,  Pa.) ,  20  Am. 

B.  R.   300,   159   Fed.  233;    In   re   Braselton 

(O.  C,  Ga.),  22  Am.  B.  R.  419, 169  Fed.  960; 

In  re  McCann  Bros.  Ice  Co.  (D.  C,  Pa.),  22 

Am.  B.  R.  555,  171  Fed.  265;  In  re  Hoffman 

(D.  C,  Wis.),  23  Am.  B.  R.  19,  173  Fed.  234, 

citing  Collier  on  Bankruptcy   (7th  ed.),  p. 

504;  In  re  Boner  (D.  C,  Ohio),  26  Am.  6. 

R.  321,  189  Fed.  93;  Matter  of  Brenner  (D. 

C,  Pa.),  28  Am.  B.  R.  647,  190  Fed.  209; 

In   re   Wright-Dana   Hardware   Co.    (D.   C, 

K.  Y.),  30  Am.  B.  R.  582,  205  Fed.  335;  In 

re  Walden  Bros.  Clothing  Co.  (D.  C,  Gfl.)» 

29  Am.  B.  R.  80,  199  Fed.  315. 

Findings  of  referee  not  disturbed. —  Thus, 
the   findings  of   a  referee,  upon   conflicting 
evidence,  that  specifications  (k  objections  to 
m.    discharge  have   not   been   sustained   can- 
not be  disregarded  where  there  is  sufficient 
i^eatiniony  to   support   them.      In    re   Forth 
CD.  C,  K  Y.),  18  Am.  B.  R.  186,  161  Fed. 
^Sl;  Matter  of  Black  Lick  Mining  Co.   (D. 
O.,  Pa-)»  36  Am.  B.  R.  4. 


When  a  referee,  upon  oonflicting  testi- 
mony, determines  the  amount  due  a  secured 
creditor,  his  finding  should  not  be  disturbed. 
In  re  MacKiseie  (5.  C,  Pa.),  22  Am.  B.  R. 
817,  171  Fed.  959.  So,  a  findij^  of  a  mecial 
nkaster  that  a  deed  was  in  fact  fraudulent 
will  not  be  set  aside  unless  clearly  and  mani- 
festly erroneous.  Fouche  t.  Shearer  (D.  C., 
Ga.),  22  Am.  B.  R.  828,  172  Fed.  592.  De- 
cision of  referee,  allowing  the  bankrupt  a  re- 
bate upon  his  purchases  as  against  the  credi- 
tor's claim,  aiBrnved,  although  the  court 
might  not  have  come  to  the  same  conclusion. 
In  re  Douglass  4l  Sons  Co.  (D.  C,  Conn.),  8 
Am.  B.  R.  113,  114  Fed.  772.  The  court  will 
not  disturb  the  referee's  findings  of  fact  as 
to  attorney's  fees,  except  for  manifest^  error. 
Matter  of  Atcherley  (D.  C.,  Hawaii),  25  Am. 
B.  R  827. 

In  the  case  of  Matter  of  Utica  Pipe  Foun- 
dry Co.  (D.  C,  K.  Y.),  34  Am.  B.  R.  617,  221 
Fed.  787,  Judge  Kay  said: 

''It  has  always  been  the  practice  ol  this 
court  to  adopt  and  approve  the  findings  of 
tie  referee  or  special  master  on  questions  of 
fact,  where  there  was  a  sharp  dispute  in  the 
testimony,  unlesa  it  clearly  appeared  that 
the  finding  and  conclusion  was  either  unsup- 
ported by  the  evidence  or  clearly  sgainst  the 
weight  of  the  evidence.  It  is  not  enough 
that  the  oourt  thinks  it  mi^^t  itself  have 
arrived  at  a  different  conclusion.  It  must  be  • 
satisfied  on  the  record  that  the  referee  or 
special  master  was  wrong  in  his  conclusions. 
In  this  case  this  court  cannot  so  say  or  find. 
It  was  a  fair  question  of  fact  for  the  special 
master,  who,  as  stated,  saw  and  heard  the 
witnesses,  to  decide." 

Findings  of  fact,  made  upon  conflictiag 
evidence  by  a  referee  in  bsiikruptcy,  who 
heard  and  saw  the  witnesses,  and  could  thus 
judge  of  their  credibility,  will  not  be  dis- 
turbed, unless  by  a  clear  preponderance  of 
evidence  it  appears  that  the  referee  was  not 
justified  in  his  conclusions.  In  re  O'Neil 
(D.  C,  N.  Y.),  27  Am.  B.  R.  5,  189  Fed.  • 
1010;  In  re  Hodge  (D.  C,  N.  Y.),  30  Am. 
B.  R.  522,  205  Fed.  824. 

The  weight  given  to  a  referee's  findings 
applies  more  particularly  to  cases  in  which 
such  findings  are  deducted  from  conflicting 
evidence  and  depend  upon  the  credibility  of 
witnesses  and  not  to  cases  upon  which  in- 
ferences are  to  be  drawn  from  facts  estab- 
.liehed.  In  re  Big  Cahaba  Coal  Co.  (D.  C, 
Ala.),  25  AuL  B.  R.  761,  183  Fed.  662; 
Baumhauer  v.  Austin  (C.  C.  A.,  5th  Cir.), 
26  Am.  B.  R.  385,  186  Fed.  260,  revg.  24 
Am.  B.  R.  750,  179  Fed.  966. 

In  re  Swift  (D.  C,  Mass.),  9  Am.  B.  R, 
237,  118  Fed.  349,  Judge  Lowell  said:  "No 
precise  quantitative  weight  is  in  this  district 
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aideratioa  as  duwe  of  a  district  judge  upon  conflieting  evideaca^  ^The  bearing 
of  the  witnefls,  hia  appearance,  his  general  intelligenee  and  depoartknent  ar^/in 
many  eases,  as  impertant  m  determining  the  tmth  6£  evidence  as  the^wbrds  he 
uses,  and  therefore  the  ooort  shonld  not  always  set  aside  findings  -whidi  do  not 
conform  to  the  written  evidence.*®  Where  the  evidence  is  not  reported  the 
findings  of  the  referee  must  stand  unless  they  appear  to  he  erroneous  on  the 
face  of  the  certificate.*^  The  findings  of  the  referee  are  hot  cohclusiye  upo^ 
the  court  as  is  a  verdict  of  the  jury  or  the  findings  of  facts  made  by  a  judge  in 
an  action  at  law,  where  a  jury  has  been  waived.®^    However  it  is  proper  for  a 


asBigned  to  the  finding  of  fact  made  by  a 
referee.  If  those  findings  are  based  largely 
npon  the  good  or  bad  faith  of  witnesses  seen 
and  heard  by  the  referee,  this  court  wiU  al- 
ways bear  in  mind  that  the  referee's  m«ans 
of  Judgment  are  in  an  important  respect  bet- 
ter than  its  own. '  If,  on  the  other  hand,  the 
findings  depend  upon  inferences  to  be  drawn 
from  admitted  facts,  this  court's  means  of 
judgqient  are  nearly  as  good  as  the  referee's. 
The  weight  to  be  assigned  to  the  referee's 
findings  in  the  two  cases  supposed  is  by  no 
means  the  same.  No  labor-saving  fornula 
will  determine  the  weight  of  the  findings,  or 
show  just  how  strongly  the  court  must  in- 
cline 4igain8t  it  in  order  to  reverse  it.  To  say 
that  the  finding  should  not  be  set  aside  un- 
less it  is  'clearly  erroneous/  'manifestly 
erroneous,'  'so  manifestly  erroneous  as  to 
invoke  the  sense  of  Justice  of  the  court,*  or 
'unless  it  discloses  prejudicial  errors  by  the 
referee,  some  of  which  may,  without  exaggera- 
tion, be  denominated  gross '  Is  to  darken  coun- 
sel, if  more  is  meant  than  that  the  court  will 
not  set  aside  the  finding  unless  it  is  deemed 
*  erroneous  after  due  allowance  for  the  cir- 
.  cumstances  under  which  it  was  made.  Arti- 
ficial and  quantitative  presumptions  of  fact 
are  foreign  to  the  spirit  of  the  common  law, 
and  the  introduction  of  these  presumptions 
haa  been  rare  and  unfortunate.'' 

"It  is  the  recognized  rule  of  the  federal 
courts  —  and  especially  in  matters  of  bank- 
ruptcy—  that  on  review  of  the  decisions  of 
a  referee,  based  upon  his  conclusions  on  ques- 
tions of  fact,  the  court  will  not  reverse  his 
findings  unless  the  same  are  so  manifestly 
erroneous  as  to  invoke  the  sense  of  justice  of 
the  court.  This  rule  must,  of  necessity,  be 
observed  by  the  courts  where  the  findings  and 
conclusions  of  the  referee  are  based  upon  con- 
fiicting  testimony.  He  sees  and  hears  the 
witnesses,  and  his  vantage  ground  is  much 
better  than  that  of  the  court  for  determining 
the  credibilitv  of  the  witnesses  and  the 
weight  of  their  testimony."  In  re  Stout 
(D.  C,  Mo.),  6  Am.  B.  K.  506,  109  Fed.  794. 
In  Georgia  the  rule,  that  the  finding  of 
the  referee  on  the  facts  will  not  be  interfered 
with  imless  there  is  clear  error,  is  particu- 
larly applicable  to  a  finding  as  to  good  or 
bad  faith  on  the  part  of  the  bankrupt  in  con- 
nection with  his  right  to  an  exemption.  In 
West  (D.  C,  Ga.),  8  Am.  B.  R.  564,  116 
I.  767;  In  re  Waxelbaum  (D.  C,  Ga.),  4 
;.  R.  120,  101  Fed.  228. 

indings  of  fact  by  a  special  master 


who  attended  the  examination  of  the  wiV 
nesses,  thus  giving  him  an  opportunity  of 
seeing  them  testify,  while  not  as  conclusive 
as  the  findings  of  facts  by  a  jury  or  a  trial 
judge  sitting  as  a  jury,  are  very  persuasive, 
and  if  there  is  substantial  testimony  to  sus- 
tain his  findings  uninfluenced  by  any  mis- 
taken conclusions  of  law  they  will  not  be  dis- 
turbed by  the  court  hearing  the  cause  on  a 
transcript  of  the  evidence  without  oppor- 
tunities to  see  the  witnesses, .  and  thus  to 
judge  of  their  credibility  in  the  same  man- 
ner as  was  enjoyed  by  the  master."  In  re 
Harr  (D.  C.,  Wis.),  16  Am.  B.  R.  213,  143 
Fed.  421.  The  findings  of  fact  of  a  referee 
acting  as  special  master,  unless  clearly 
erroneous,  will  not  be  disinrbed.  Love  v. 
Export  Storage  Co.  (C.  C  A.,  6th  Cir.),  16 
Am.  B.  R.  171,  143  Fed.  1;  Peterson  v.  Meir 
tier  (D.  C,  Wash.),  2»  Am.  B.  R,  159,  198 
Fed.  938, 

58.  In  re  Simon  &  Sternberg  (D.  C,  Ga.)p 
18  Am.  B.  R.  204,  153  Fed.  607. 

59.  In  re  Schwartz  (D.  C,  N.  Y.),  23  Am. 

B.  R.  37,  179  Fed.  767;  In  re.  Littman   (D. 

C,  Pa.),  20  Am.  B.  R.  300,  159  Fed.  238. 

60.  Matter  of  Miller  (D.  0.,  Mass.),  35  Am. 
B.  R.  333,  225  Fed.  331 ;  Matter  of  Murphy 
(B.  C,  Mass.),  35  Am.  B.  R.  635,  225  Fed. 
392;  Matter  oi  Boston  French  Range  Co. 
(P.  €.,  Mass.),  37  Am.  B.  R.  508,  235  Fed. 
916. 

Matter  of  Gay  ft  Sturgis  (D.  C,  Mass.). 
35  Am.  B.  R.  417,  224  Fed.  127,  wherein  it 
was  held  that  findings  of  a  referee  in  bank- 
ruptcy, establishing  a  time  Umit  within 
which  customers  and  creditors  of  bankrupt 
stockholders  may  file  petitions  for  reclama- 
tion of  securities  and  to  establish  liens  on 
cash  in  possession  of  trustees,  and  that  the 
time  fixed  by  him  is  reaaonable,  must  be  af- 
firmed, where  the  evidence  is  not  reported. 

61.  In  re  Hawks  (D.  C,  Kan.),  30  Am. 
B.  R.  365,  204  Fed.  309 ;  Ohio  Valley  Pank 
V.  Mack  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R. 
40,  163  Fed.  155,  158,  89  C.  C.  A.  605;  In  re 
Harr  (D.  C,  Wis.),  16  Am.  B.  R.  218,  148 
Fed.  421. 

Determination  as  res  adjadlcata. —  The 
ruling  of  a  referee  on  a  petition  to  compel 
the  trustee  to  convey  real  property  under  an 
agreement  by  the  bankrupt  is  not  res  adjudi- 
cata  as  to  the  validity  of  a  mortgage  on  the 
property,  or  as  to  lien  creditors  who  were  not 
parties  to  the  proceeding.  Matter  of  Collins 
(D.  C,  la.),  37  Am.  B.  R.  692,  235  Fed.  937. 
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referee  or  masteor,  to  whom  a  matter  is  referred  to  find  the  f aefa|»  to  state  hia 
eouclusioiis  upon  the  ease.^  The  court  may  reverse  findings  where  certain 
testimony  in  the  case  appears  to  have  been  overlooked  or  ignored^  The  same 
rules  apply  on  appeal  in  considering  findings  of  referees  which  have  been 
approved  by  district  courts;  unless  clearly  erroneous  they  will  not  be  dis- 
turbed.** A  referee's  findings  of  fact  may  be  reviewed,  although  no  formal 
exceptions  to  his  decision  are  filed  where  such  filing  is  not  required  by  a 
rule  or  order  of  the  court***  The  court  will  not  ordinarily  consider  for  the 
first  time  questions  not  raised  below,  or  issues  not  presented  by  the  record ;  •* 
if  a  point  is  presented  by  the  record  the  district  court  may  consider  it  although 
it  was  not  discussed  before  or  by  the  referee.*^  The  court  is  not  barred  by  or 
confined  to  the  matters  certified  by  the  referee;  imder  its  broad  general 
powers  it  may  consider  any  point  presented  by  the  record.**    The  administra- 


6t.  Hatter  of  Baker  (D.  C,  Mmes.),  S2  Am. 
B.  R.  378,  212  Fed.  769. 

68.  In  re  Grant  Broe.  (D.  C,  N.  Y.),  9  Am. 
B.  R.  93,  118  Fed.  73. 

64.  In  re  eweeney  (C  C.  A.,  6th  Gir.), 
21  Am.  B.  R.  866,  168  Fed.  612;  Ganner  v. 
Webeter  Tapper  Co.  (C.  C.  A.,  Ist  Cir.), 
21  Am.  B.  R.  872,  168  Fed.  619 ;  Firat  Nat'l 
Bank  of  Phila.  v.  Abbott  (C.  C.  A.,  8tii  Cir.) , 
21  Am.  B.  R.  436,  165  Fed.  852;  Stephens  v. 
Merchants'  Bank  (C.  C.  A.,  7th  Cir.),  18 
A2n.  B.  R.  66(H  164  Vtd,  341;  In  re  Noyea 
Bros.  (C.  G.  A.,  lat  Gir.),  11  Am.  B.  R.  606, 
127  Fed.  286;  Buckingham  v.  Eetea  (C.  G. 
A.,  6th  Gir.),  12  Am..  B.  R.  182,  128  Fed. 
584;  In  re  Lawrence  (C.  G.  A.,  2d  Gir.), 
13  Am.  B.  R.  798,  134  Fed.  843;  Poff  y. 
Adama  (G.  G.  A.,  4th  Gir.),  35  Am.  B.  R. 
307,    226    Fed.     187;     Matter    of    PenneU 

(G.  G.  A.,  3d  Cir.),  32  Am.  B.  R.  241,  214 
Fod.  337;  Matter  of  National  Pressed  Brick 
Go.  (G.  G.  A.,  6th  Gir.),  32  Am.  B.  R.  224, 
212  ed.  878;  Deupree  y.  Watson  (G.  C.  A. 
6th  CiT.),  32  Am.  B.  R.  407,  216  Fed.  483; 
Carrol  y.  Stem  (G.  G.  A.,  6th  Cir.),  34  Am. 
B.  R.  570,  223  Fed.  723. 

Hius,  the  finding  of  a  referee  in  faror  of 
the  allowance  of  a  claim,  approved  by  the 
diatrict  judge,  will  not  be  disturbed  on 
appeal,  in  the  absence  of  demonstration  of 
plain  mistake.  Ohio  Vslley  Bank  Go.  y. 
Made  (G.  G.  A.,  6th  Cir.),  20  Am.  B.  R. 
40,  163  Fed.  155;  Ganner  y.  Webeter  Tapper 
Co.  (G.  G.  A.,  1st  Gir.),  21  Am.  B.  R.  872, 
163  Fed.  519.  Such  a  findinjo^  will  not  be 
oyerruled  except  upon  convincing  proof  that 
lie  waa  wrong.  In  re  Hatem  (D.  C,  N.  Car.), 
20  Am.  B.  R.  470,  161  Fed.  895.  And  a  find- 
ing of  a  referee,  upon  conflicting  testimony, 
aflSrmed  by  the  district  court,  that  an  alleged 
bankrupt  waa  not  chiefly  engaged  in  farm- 
ing, and  therefore  amenable  to  bankruptcy, 
VBrill  not  be  disturbed  on  appeal.  Stephens 
v.  Merchants'  National  Bank  (C.  G.  A.,  7th 
Or.),  18  Am.  B.  R.  660,  154  Fed.  341. 

See  also  Am.  B.  R.  Dig.,  §  1232. 

65.  Where  the  specific  question  as  to  the 
correctness  of  findings  of  fact  by  a  referee 
is  certified  to  the  court  for  review  no  ez- 
oeption  is  necessary.  In  re  Miner  (D.  G., 
Ore.),  9  Am.  B.  R.  100,  117  Fed.  953;  In  re 


People's  Department  Store  Go.  (D.  G.,  N.  Y.) , 
20  Am.  B.  R.  244,  159  Fed.  286.  Text  ap- 
proved in  In  re  Lane  (D.  C,  Idaho),  30  Am. 
B.  R.  749,  206  Fed.  780;  Matter  of  Elmore 
Cotton  MiUs  (D.  C,  Ala.),  38  Am.  B.  R.  544, 
217  Fed.  810. 

Under  XT.  S.  Equity  Rule  88,  *  referee's 
findmgs  of  fact  to  which  there  is  no  objec- 
tion filed,  are  ooncluaive,  and  a  petition  for 
a  rehearing,  alleging  that  the  facts  may  be 
disproved,  will  be  dismissed.  In  re  Royal 
(D.  C,  K.  Car.),  7  Am.  B.  R.  636,  113  Fed. 
140;  In  re  Carver  &  Co.  (D.  C.,  N.  Car.),  7 
Am.  B.  R.  539,  113  Fed.  138. 

66.  In  re  Richard  (D.  G.,  N.  Car.),  2  Am. 
B.  R.  506,  94  Fed.  633.  See  also  In  re  Stur- 
geon, Fed.  Gas.  13,564. 

Otjectioaa  to  evidence  receiyed  by  a  ref- 
eree may  not  be  raised  for  the  first  time  on 
review  oif  an  order  made  by  him.  In  re  Me- 
Cann  Bros.  Ice  Go.  (D.  G.,  Pa.),  22  Am.  B. 
R.  555,  171  Fed.  265. 

67.  In  r^Wilde's  Sons  (a  G.  A.,  2d  Cir.), 
16  Am.  B.  R.  386,  144  Fed.  972;  Matter  of 
£lmore  Cotton  MiUs  (D.  C,  Ala.),  33  Am. 
B.  R.  544,  217  Fed.  810. 

When  the  record  is  certified  to  the  dis- 
trict judge,  any  manifest  error  will  be  no- 
ticed, that  the  referees  and  other  officers  of 
the  court,  if  they  have  fallen  irto  error,  may 
correct  the  same,  if  possible,  and  avoid  like 
error  in  the  future.  In  re  Woodard  (D.  G., 
N.  Car.),  2  Am.  B.  R.  692,  96  Fed.  956. 
Upon  the  review  of  an  order  affirming  the 
findings  of  a  referee,  the  court  may  rely  on 
any  ground  disclosed  by  the  record  even 
though  it  be  not  the  ground  upon  which  the 
decision  was  nude.  Davis  y.  Prompton  (G. 
G.  A.,  3d  Gir.),  20  Am.  B.  R.  53,  158  Fed. 
736. 

66.  In  re  Qay  (C.  C.  A.,  1st  Gir.),  27  Am. 
B.  R.  715,  192  Fed.  830,  citing  Collier  on 
Bankruptcy  (8th  ed.),  505;  In  re  Pettingill 
A  Co.  (C.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  757, 
137  Fed.  840,  70  C.  C.  A.  338 ;  In  re  Samuel 
Wilde's  Sons  (a  C.  A.,  2d  Cir.),  16  Am.  B. 
R.  386,  1  4  Fed.  972,  76  C.  C.  A.  60.  Text 
quoted  with  approval  in  In  re  Lane  Lumber 
Co.  (D.  C.,  Idaiio),  30  Am.  B.  R.  740,  206 
Fed.  780. 
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live  acts  of  referees,  of  which  the  approval  of  Hie  choke  of  a  truBtee  i&  a  typical 
example,  should  not  be  disturbed  by  the  court,  unless  a  plain  and  injurious 
error  of  law  or  abuse  of  discretion  is  disclosed.® 

f .  What  must  be  certified  for  review.—  The  record  usually  consists  of  a 
certificate,^®  prepared  and  signed  by  the  referee,  which  should  state  the  ques- 
tion" on  which  the  review  has  been  asked  and  the  ruling  of  the  referee, 
and,  either  in  the  certificate  or  in  a  schedule  annexed  to  it,  give  the  evidence 
or  a  summary  of  it,^^  and  a  copy  of  the  order,^^  if  any.  He  is  not  required 
to  certify  objections  made  to  his  rulings  upon  the  admissibility  of  evidence, 
where  the  reference  was  to  ascertain  facts  above  designed  to  aid  the  court 
in  determining  whether  a  bankrupt  should  be  discharged.''*  The  practice  in 
the  several  districts  necessarily  varies  as  to  the  formalities  to  be  observed 
in  seeking  a  review  by  the  judge  of  the  orders  or  other  proceedings  of  a 
referee;  in  some  districts  it  is  held  sufficient  to  set  out  the  substance  of  th^ 
matter  in  dispute  without  requiring  the  filing  of  formal  exceptions  to  the 
referee's  findings  or  rules.''®  Documents  also  may  be  handed  up;  if  so,  they 
£^ould  be  numbered  and  either  referred  to  or  summarized  in  the  certifieata 
This  subdivision  implies  that  the  evidence  must  be  agreed  upon  by  the  parties 
to  the  review.  It  is  presumable  that,  if  they  do  not  agree,  the  referee  will 
either  settle  the  record  as  justice  requires  or  send  up  the  whole  case.  He 
mwst  make  up  this  record  himself.  It  seems  he  is  entitled  to  no  additional 
compensation  for  so  doing.  By  analogy  with  other  clauses  of  the  law  and  the 
general  orders,  however,  he  is  entitled  to  his  expenses  in  preparing  the  same 
and  to  an  indemnity  therefor.'''^ 


68.  Matter  of  RoBenfeld-Goldman  Co.  (D. 
€.,  Masa.),  86  Am.  B.  R.  520,  228  Fed.  921. 

70.  See  Hagar  &  Alexander's  Forms  in 
Bankruptcy/ 2a  ed..  No.  126.  SeeVso  Am. 
B.  R.  Dig.  I  92. 

71.  The  precise  question  ruled  upon  must 
be  certified;  this  requirement's  not  com- 
plied with  by  a  mere  transmission  to  the 
clerk  of  the  notes  of  testimony,  the  referee's 
opinion  and  the  creditor's  petition  for  re- 
view. In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B. 
R.  129,  125  Fed.  992. 

Effect  of  insufficient  report  of  referee. — 
Where,  upon  a  petition  for  review  of  an  order 
of  a  referee^  his  report  does  not  state  the 
facts  with  sufficient  deflniteness  to  enable 
the  court  to  pass  upon  the  questions  which 
may  arise,  the  case  anould  be  sent  back  to  the 
referee,  with  instructions  to  grant  a  rehear- 
ing. Matter  of  Hawley,  etc..  Furnace  Co. 
(D.  C,  Pa.),  32  Am.  B.  R.  635,  214  Fed.  500. 

72.  The  procedure  prescribed  by  section  39 
of  the  act,  and  General  Order  27,  should  be 
followed.  It  is  not  an  "  appeal,"  but  a  peti- 
tion to  review,  and  is  heard  upon  the  cer- 
tificate of  the  referee  and  such  evidence  as 
he  sends  to  the  judge.  "A  case  on  appeal " 
and  a  "  counter  case  *  are  not  required.  Mat- 
ter of  Humphreys  (D.  €.,  N.  Car.),  34  Am. 
B.  R.  656,  221  Fed.  997  (citing  text) . 

General  Order  ZXVn  requires  the  referee 
to  certify  the  (question  presented,  "a  sum- 
mary of  the  evidence  relating  thereto,  and 
the  finding  and  order  of  the  referee  thereon." 


It  has  been  held  that  the  plain  m'eaaing  of 
this  order  is  to  require  the  referee  to  make 
a  summary  of  the  evidence  in  order  to  save 
the  judge  "the  labor  of  examining  what  is 
often  a  mass  of  testimony  on  many  different 
questions,  and  of  extracting  so  much  as  may 
be  relevant  to  the  point  immediately  in 
hand."  In  re  Kurts  (B.  C,  Pa.)»  11  Am. 
B.  R.  129,  126  Fed.  992;  Matter  of  lOooks 
Smelting  Co.  (D.  C,  Pa.),  16  Am.  B.  R.  83, 
138  Fed.  954.  Petitioners  diould  not  be  de- 
prived of  the  opportunity  to  be  heard  upon 
questions  of  substantial  right  because  the 
referee  omitted  to  summarize  the  evidence. 
Crim  V.  Woodford  (C.  C.  A.,  4th  Cir.),  14 
Am.  B.  R.  302,  136  Fed.  34. 

The  evidence  taken  before  a  referee  should 
be  taken  and  recorded,  and  in  case  of  an 
appeal,  returned  to  the  reviewing  court;  it 
shouU  include  that  deemed  irrelevant  as 
well  as  that  deemed  competent,  so  that  the 
appellate  court  may  determine  whether  the 
evidence  rejected  should  have  been  received. 
From  this  rule  evidence  clearly  privil^ed  Or 
incompetent  may  be  excepted.  Missouri 
Elec.  Co.  V.  Hamilton  Brown  Co.  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  270,  165  Fed.  283. 

78.  For  the  necessary  recitals  in  referees' 
orders,  see  General  Order  XXITI. 

74.  In  re  Romine  (B.  C,  W.  Va.),  14  Am. 
B.  R.  786,  188  Fed.  837. 

76.  In  re  Swift  (D.  C,  Mass.),  9  Am.  B. 
R.  237,  114  Fed.  947. 

76.  See  General  Order  X. 
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g.  Hearing  of  review*. —  The  referee  must  certify  up  a  review  "forth- 
with.'' It  is  UBuallj  brought  on  for  hearing  on  notice  of  motion,  and  heard 
on  any  rule  day,  or,  by  consent  of  the  judge,  at  any  tima"  The  practice 
here  is  often  fixed  by  district  rules.  Jurisdiction  "to  consider,  confirm, 
modify,  or  overrule  or  return,: with  instnictibuB  for  further  proceedings,''  is 
conferred  on  the  district  court  by  §  2  (10).  The  order  then  made  is  entered 
in  such  court  and  a  copy  of  it,  with  the  papers  on  review,  transmitted  to  the 
referee.^ 

77.  For  an  interesting  caiee  on  practice,  tion  or  appeal  from  the  judge  to  the  Circuit 
gee  In  re  De  Gottardi  (D.  C,  CaL),  7  Am.  Court  of  Appeals,  see  Cunmngbam  ▼.  Bank 
B.  R.  728, 114  Fed.  328.  (C.  C.  A.,  6th  Cir.),  4  Am.  B.  R.  1»2,  103 

78.  For  the  use  of  this  record  on  a  peti-  Fed.  932. 
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COMPENSATION  OF  REFEREES. 

§  40.  Compensation  of  Referees. — a  Befereee  shall  receive  as  ftill 
compensation  for  their  services,  payable  after  they  are  rendered,  a 
fee  of*  fifteen^  dollars  deposited  with  the  clerk  at  the  time  the  petition 
is  filed  in  each  case,  except  when  a  fee  is  not  required  from  a  volun- 
tary bankrupt,  and  twenty-five  cents  for  every  proof  of  claim  filed 
for  allowQ/nce,  to  he  paid  from  the  estate,  if  any,  as  a  part  of  the  cost 
of  administration,^  and  from  estates  which  have  been  administered 
before  them,  one  per  centum  commissions  on:}:  all  moneys  disbursed  to 
creditors  by  the  trustee,^  or  one-l\alf  of  one  per  centum  on  the  amount 
to  be  paid  to  the  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  the 
judge  shall  determine  the  proportion  in  which  the  fee  and  commis- 
sions therefor  shall  be  divided  between  the  referees. 

c  In  the  event  of  the  reference  of  a  case  being  revoked  before  it  is 
concluded,  and  when  the  case  is  specially  referred,  the  judge  shall 
determine  what  part  of  the  fee  and  commissions  shall  be  paid  to  the 
referee. 


Analogous  provisions:  In  U.  S.:     Act  of  1867,  II  4,  5,  10,  47,  K.  S.,  If  4990,  5008,  5124, 
5125;  General  Order  XXX;  Act  of  1841,  §§  6,  13;  Act  of  1800,  8  47. 
In  Eng.:    %  129. 

Cross-references:    To  the  law:    Composition,  offer  to  include  costs  of  proceedings,  %  12. 

Cleik  to  collect  fees  of  referee  and  pay  them  over  within  ten  days,  $61(2)   (4). 

Report  of  expenses  of  administration  of  estate,  %  62. 

Cost  of  administration,  priority  of  payment,  §  64-b(3).     No  fees  to  be  allowed 
except  as  authorized  by  the  act,  §  72. 
To   the   General  Orders:      Referee  may   require   indemnity   for   expenses  of   adminis- 
tration, X. 

Referee  to  keep  an  account  of  expenses,  and  return  same  monthly,  XXVI. 

Payment  of  moneys  deposited  on  check  or  warrant,  XXIX. 

Compensation  of  referee  in  full  for  services,  XXXV. 


*  Here  the  word  **  fifteen  "  was  substituted  for  the  word  **  ten  "  by  the  am^idatory  act 
of  1903. 

t  Amendments  of  1903  in  italics. 

X  Here  the  words  in  italics  were  substituted  for  the  words  **  sums  to  be  paid  as  dividends 
and  commissions"  by  such  amendatory  act. 
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SYNOPSIS  OF  SECTION. 
COMPlBimATIOlf  OF  RIBFlDaHBy. 

L  Compeosatioii  of  Referees  in  General,  677. 

a.  ComparHfive  legidaticnj  677< 

b.  Under  the  original  law,  677. 

c.  In  pauper  cases,  678. 

d.  While  sitting  as  special  master,  678. 

e.  In  compositions,  678. 

IL  Compensation  for  Specified  ServiceSi  679. 

a.  Amendment  of  1903,  679. 

b.  The  filing  fee,  679. 

c.  The  claim  fee,  679. 

d.  Commissions  on  di^ursements  to  creditors,  680. 
'  e.  "  FvU  ampensaHon,"  681.      ^ 

f.  AUowanoe  for  expenses,  682. 

IIL  Compensation  on  Reference  to  Two  or  More  Referees,  683. 


L  COMPBllSATIOll  OF  SBF£BSB8  IN  6SNSRAL.1 

a.  OompanttiTe  Iegiilation« — In  England,  the  registrars  receiye  salaries,  not 
fees.*  Under  previous  laws  in  this  country,  the  officers  corresponding  to 
the  present  referees  have  always  been  paid  by  fees,  fixed  sometimes  by  rules, 
sometimes  by  the  statute,  sometimes  by  both.'  The  fee  bills  under  the  law 
of  1867  grew  so  long  aad  proved  so  onerous  that  they  were  largely  responsible 
for  the  repeal  of  that  law.*  The  difference  between  the  two  laws  in  this 
respect  is  marked ;  precedents  will  be  found  of  little  value.  Then  compensa- 
tion depended  largely  on  the  number  of  hearings  had  and  papers  drawn; 
now,  besides  the  fixed  filing  fee,  the  compensation  of  referees  is  determined 
by  ihe  niunber  of  claims  proven  and  the  amount  of  assets  administered. 

b.  TTndcr  the  original  law.— Prior  to  the  amendatory  act  of  1903,  the 
inadequacy  of  the  referee's  compensation  was  conceded.  Indeed,  this  con- 
dition was  met  in  some  districts  by  rules  that  went  outside  the  law  and 
authorized  the  collection  of  fees  for  filing  and  allowing  claims  and  a  per  diem 
for  hearings,  or  the  like.*  The  amendments  of  1903  have  made  this  practice 
no  longer  possible,  whether  or  not  previously  excusable ;  and  such  rules,  where 
in  force,  have,  for  the  most  part,  been  revoked.  As  the  law  stood  originally, 
indeed,  as  it  was  interpreted  and  emphasized  by  General  Order  XXXV,  a 
referee  was  entitled  to  compensation  in  the  following  ways  and  amounts  only  :* 


1.  See  alao  Am.  B.  R.  Dig.  ^^  95-9S. 

S.  Eng.  Aot  of  1883,  fi  129(1). 

S.  Ccmisult  "  Analogous  ProTisions/'  ante. 
See  also  Ow«i  on  Bankruptcy  (1842),  Ap- 
pendix, p.  22. 

4.  Thus,  see  in  the  Congressional  debates, 
€m  the  pending  bankruptcy  bill  in  February, 
1808,  lurid  phrases  like:  '  the  piUage  of  the 
#ee-fiaid/'  and  "the  rodents  who  burrow 
mroand  the  places  of  juttioe.'' 

I(.  See  In  re  Price  (D.  C.,  N.  Y.),  1  Am. 


B.  R.  419,  91  Fed.  635;  In  re  Todd  (D.  C, 
N.  Y.),  6  Am.  B.  R.  88,  109  Fed.  266.  But 
compare  In  re  Pierce   (D.  C,  Col.),  6  Am. 

B.  R.  747,  111   Fed.  516;  In  re  Barker    (D. 

C,  Iowa),  7  Am.  B.  R.  132,  111  -Fed.  501. 
For  another  means  to  increase  compensation, 
based  doubtless  on  the  practice  under  the  law 
of  1867,  see  In  re  Dixon  (D.  C,  Cal.),  i 
Am.  B.  R.  145,  114  Fed.  675. 

6.  See  in  particular  General  Order  XXXV 
(2). 
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(a)  a  filing  fee  of  $10  in  all  cases  save  those  in  which  a  pauper  oath  accom- 
panied the  petition,  and  (b)  one  per  cent,  commission  on  all  sums  paid  "  as 
dividends  and  commissions."''  It  was  held  that  the  term  "dividends"  did 
not  include  commissions  on  moneys  paid  secured  creditors,®  The  reasqns 
behind  these — in  our  jurisprudence — rather  novel  ways  of  compensating 
Federal  judicial  oflScers  were  apparent:  the  filing  fee  was  intended  to  cover 
ordinary  services  in  no-asset  cases,  the  commission  on  dividends  was  a  'pro  raia 
reward  dependent,  not,  as  in  1867,  on  work  done,  but  on  the  results  of  that 
work.  The  amendments  of  1903  are  merely  an  extension  of  this  general 
policy. 

c.  In  pauper  cases. —  By  analogy  with  the  State  laws  applicable  to  pauper 
litigants,  the  statute  permits  the  indigent  bankrupt  to  secure  the  services  of 
clerk,  referee,  and  trustee  without  the  payment  of  the  filing  fee.  This  subject 
and  the  cases  considering  it  are  discussed  elsewhere.® 

d.  While  sitting  as  special  master. —  Tinder  this  section  it  was  formerly 
held  that  the  referee  was  entitled  to  extra  compensation  where  he  acted  as  a 
special  master. ^^  The  contrary  was  also  held.^^  But  since  the  amendment 
of  §  72  in  1903,  increasing  the  compensation  of  the  referee,  and.  adding 
the  stringent  prohibition  against  the  receipt  or  allowance  of  "any  other  or 
further  compensation:  for  their  services  than  that  expressly  authorized  and 
prescribed  in  the  act,"  extra  compensation  will  not  be  allowed,^  especially  in 
the  absence  of  an  appointment  as  special  master.^  Where,  however,  a  referee 
perf orme  services,  not  within  his  statutory  duties^  but  of  value  to  the  bankrupt 
estate  as  a  going  concern,  he  may  receive  compensation  therefor." 

e.  In  compositions. —  The  referee. receives  one-half  of  one  per  cent  "on  the 
amount  to  be  paid  to  creditors"  upon  the  confirmation  of  a  composition.^^ 


7.  The  purpose  of  the  law-making  power 
is  indicated  by  the  following  quotation  from 
the  analysis  of  the  bill  in  its  last  form*: 

"  Referees  will  receive  a  petty  filing  fee  and 
a  small  commission  on  the  net  amount  real- 
ized by  estates  administered  before  them. 
This  arrangement  will  interest  them  in  secur- 
ing prompt  and  economical  administrations." 

8.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am. 
B.  R.  383,  105  Fed.  754. 

9.  See  Bankr.  Act,  |  52;  see  also  Am.  B. 

R.  Dig.  S  286. 

10.  Fellows  V.  Freudenthal  (C.  C.  A.,  7th 
dr.),  4  Am.  B.  R.  490,  102  Fed.  731;  In  re 
Grossman  (D.  C,  Mich.),  6  Am.  B.  R.  610, 
111  Fed.  607;  Bragassa  v.  St.  Louis  Cycle 
(C.  C.  A.,  6th  Cir.),  5  Am  B.  R.  700, 
107  Fed.  77.    See  also  Am.  B.  R.  Dig.  §  98. 

11.  In  re  Troth  (D.  C,  Ohio),  4  Am.  B. 
R.  780,  104  Fed.  201. 

12.  In  re  Wilcox  (D.  C,  Mich.),  19  Am. 
B.  R.  241,  156  Fed.  685,  holding  that  a  referee 
is  not  entitled  to  extra  compensation  upon 
a  contested  application  for  a  discharge;  In 
re  Sweeney  (C.  C.  A.,  6th  Cir.),  21  Am.  B. 
R.  866,  168  Fed.  612;  Bray  v.  Johnson  (C.  C. 
A.,  4th  Cir.),  21  Am.  B.  R.  383,  166  Fed.  57. 

The  case  of  In  re  Goldville  Manufacturing 
Co.  (D.  C,  S.  C),  10  Am.  B.  R.  552,  123 
Fed.  679,  does  not  hold  to  the  contrary  of 
this  view.  There  the  comrpensation  was  al- 
lowed because  the  service  bad  been  rendered 
before  the  act  of  1903. 


13.  Matter  of  McCubben  Co.  (Sup.  Ct.,  D. 
C),  33  Am.  B.  R.  277,  42  Wash.  L.  Rep.  774. 

14.  Matter  of  Hart  &  Co.  (D.  C,  Hawaii), 
US  Am.  B.  R.  137.     In  this  case  the  referee 

advised  the  trustee  in  regard  to  the  finances 
of  the  bankrupt  estate,  examined  the  results 
of  each  day's  work,  and  examined  the  weekly 
reports,  auditing  the  same. 

Additional  compensation  as  special  master. 
—  The  court  will  not  hesitate,  in  cases  where 
the  business  of  the  court  denrands  it,  to 
refer  to  a  referee  matters  in  bankruptcy  not 
specially  cognizable  by  him  under  the  terms 
of  a  general  reference.  If,  under  the  Act  or 
the  General  Orders,  provision  is  found  for  a 
permissive  reference  of  such  miatters,-no  ad- 
ditional compensation  will  be  allowed  the 
referee.  If,  however,  as  to  sudi  fecial  mat- 
ters no  authority  or  permission  is  found  in 
the  law  for  their  reference  to  the  referee 
as  such,  they  will  be  referred  to  him,  or  to 
any  other  person  speciaUy  qualified,  as  the 
circumstances  may  require,  o-s  special  master, 
and  the  usual  convpensation  allowed  to  special 
masters  will  be  awarded.  Matter  of  Lang- 
ford,  Felts  &  Myers  (D.  C,  Cal.),  36  Amr. 
B.  R.  619,  226  Fed.  311. 

16.  For  changes  as  to  the  trustee^s  fee  in 
composition  cases,  see  S  48>  post. 

In  composition  proceedings  a  referee  is 
not  entitled  to  compensation,  as  a  special 
master,  where  he  has  held  two  meetings, 
and  has  been  well  paid  under  the  statute, 
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This  staxuiard  of  <!ompensatioii  has  not  beea  modified  by  the  act  of  1903. 
Whether  "creditors"  includes  priority  claimants  is,  perhaps,  delbatable." 
The  "  amount  paid  to  creditors  "  includes  the  amount  which  the  creditors  are  to 
receive  as  a  result  of  the  composition  agreement,  although  part  of  the  consid- 
eration is  in  obligations  filed  with  the  court,  to  be  afterwards  turned  into 
money ;  ^^  it  was  not  intended  to  limit  the  referee's  commissions  to  money 
actually  deposited  for  disbursement  to  creditors.^  In  view  of  this  situation 
where  the  actual  disbursement  was  made  by  a  referee  who  was  appointed  after 
the  deposit  was  made,  there  should  be  an  apportionment  of  the  conmiission 
between  the  two  referees  in  accordance  with  the  services  performed  by  ea<dL^ 

U.  COMPENSATION  FOR  SPECIFIED  SSKYICES. 

a.  Amendment  of  1903. — ^As  is  indicated  in  the  notes  to  this  section,  it  was 
materially  modified  in  respect  to  the  compensation  for  certain  services  by 
the  amendatory  act  of  1903.  They  have  already  been  indicated.  The  reasons 
for  them  are  clear.  In  brief,  (a)  the  filing  fee  is  increased,  (b)  commissions 
are  reckoned  on  all  moneys  disbursed  to  creditors,  not  merely  on  dividends 
paid  them,  and  (c)  a  small  fee  is  allowed  out  of  each  estate  for  the  filing  and 
allowing  of  claims.  These  different  kinds  of  compensation  will  be  considered 
separately. 

b>  The  filing  fee^—  The  filing  fee  under  this  section  as  it  now  stands  is  $15 
and  is  paid  to  the  clerk  at  the  time  a  petition  is  filed.^  The  clerk  pays  it  to 
the  referee  within  ten  days  after  the  case  is  closed.  The  word  ^'  closed "  has 
been  liberally  construed  in  some  districts,  and  the  filing  fee  has  been  paid 
the  referee  at  the  end  of  one  or  two  months,  even  if  the  case  is  not  technically 
at  an  end.^ 

c.  The  claim  fee. —  This  fee  is  already  familiar  in  several  important  dis- 
tricts, where  its  collection  has  been  authorized  by  rules.  Its  origin  is  doubt- 
less in  the  commissioner's  fee  under  the  law  of  1841.^    That  officer's  duty 


hia  fees  amounting  to  forty  dollars.  In  re 
Talton  (D.  C,  N.  C),  H  Am.  B.  R.  S17, 
137  Fed.  178. 

16.  See  Bankr.  Act,  (  64,  generally.  Com- 
pare discussion  under  this  Action,  sub-title, 
''Commissions  on  Disbursements  to  Oredit- 
ors,"  post, 

17.  Matter  of  Batterman  Co.  (C.  C.  A., 
2d  Cir.),  36  Am.  B.  R.  695,  231  Fed.  699. 
See  Am.  B.  R  Dig.  §  96. 

Deposit  in  lieu  of  cash. — ^Where  a  bankrupt 

upon  application  for  the  confirmation  of  a 

composition  has  filed  with  the  court  certain 

obligations  in  lieu  of  a  portion  of  the  cash 

deposit  required,  and  has  agreed  with   the 

court  to  pay  costs  and  expenses  the  same  as 

if  the   money  were   actually   in   court,  the 

referee  is  entitled  to  his  commissions  based 

-opon    the  amount  to  be   paid.     Matter   of 

TVhite  &  Co.(D.  C,  Ga.),  36  Am.  B.  R.  670, 

225  Fed.  796,  distinguishing  Matter  of  Bacon 

A  Sons  (D.  C,  Ky.),  34  Am.  B.  R.  826,  224 

fed.  764  (revd.  36  Am.  B.  R.  390,  2U  I%d. 

7"^)   and  American  Surety  Co.  v.  Freed,  35 

^Am.  B.  R.  103,  224  Fed.  333. 

Basis  of  fees  on  composition.~Where  in  a 
composition  proceeding  creditors  are  offered 
option  of  26  per  cent.  eash>  or  100  per 


cent  in  the  stock  at  par  of  a  new  corpora- 
tion formed  to  take  over  the  assets  and  busi- 
ness of  the  bankrupt,  both  offers  are  to  be 
r^arded  as  eouivalcnt,  and  the  referee's  com- 
missions should  be  computed  on  the  basis  of 
a  25  per  cent,  cash  disbursement,  in  the  ab- 
sence of  proof  that  the  stock  is  worth  more 
than  the  cash.  Matter  of  Mills  Tea  &  But- 
ter Co.  (D.  C,  Mass.),  37  Am.  B.  R..  711,  235 
Fed.  815. 

18.  Kinkead  v.  Bacon  A  Sons  (C.  C.  A.,  6th 
Cir.),  36  Am.  B.  R.  390,  230  Fed.  362,  in 
which  the  court  held  that  a  referee  is  en- 
titled to  a  commission  of  one-half  of  one 
per  cent,  on  the  amount  **  to  be  paid  by  the 
bankrupt  to  creditors  "  regardless  of  the  fact 
that  payment  was  not  made  directly  by  the 
bankruptcy  court.  The  amount  to  be  paid 
"may  include  sums  to  which  certain  note- 
holders were  entitled  by  virtub  of  the  com- 
position proceedings." 

19.  Kinkead  v.  Bacon  &  Sons  (C.  C.  A., 
6th  Cir.).  36  Am.  B.  R.  390,  230  Fed.  362. 

80.  See  Bankr.  Act,  f  61    (2)    (4). 

21.  See  Bankr.  Act,  S  51,  post. 

«8.  See  §  6  and  f  13  of  that  act,  and  con- 
sult Owen  on  Bankruptcy  (1842),  Appendix, 
pp.  8,  22. 
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was  "  to  take  the  proof  of  debts  and  to  take  testimony  to  be  used  in  the  circuit 
or  district  court,"  and,  for  performing  the  former  duty,  something  similar 
to  the  taking  of  a  deposition,  he  was  entitled  to  $1.  Clearly,  however,  the' 
referee,  to  earn  this  fee  now,  is  not  required  or  expected  to  draft  or  super- 
vise the  preparation  of  the  proof  of  debt.  The  fee  is  intended  merely  to  cover 
the  extra  time  required  in  filings  allowing,  and  investigating  claims.^  The 
words  "to  be  paid  from  the  estate,  if  any,  as  a  part  of  the  cost  of  administra- 
tion" are  important.  Thus,  this  fee  is  not  chargeable  to  the  creditor  who  files, 
and  cannot  be  demanded  in  advance.^  Nor  is  it  payable  where  there  are  no 
assets.  It  is  simply  one  part  of  "  the  cost  of  administration,"  ^  and  had  priority 
with  other  disbursements  within  that  phrase.  The  amount,  twenty-five  cents, 
is  half  the  filing  fee  previously  fixed  by  rule  in  a  few  important  districts,  and 
but  a  fourth  of  that  allowed  in  still  others.  The  words  "  every  proof  of  claim  " 
seems  to  mean  that  the  fee  will  be  earned  even  if  the  proof  is  on  a  debt  entitled 
to  priority  or  secured.  It  is  equally  clear  that  the  charge  is  against  the  whole 
estate  and  not  on  the  dividend  of  each  claimant. 

d.  Commissions  on  disbursements  to  crediton.—  The  rate  on  disbursmnents  to 
the  creditors  by  the  trustee  is  one  per  cent.  The  basis  of  the  percentage  is 
"all  moneys  disbursed  to  creditors  by  the  trustee,"^  and  not  upon  the  total 
assets  received  by  the  trustee,"  and  cannot  be  otiierwise  fixed  by  agreement 
with  the  creditors.^  This  means  all  sums  which  should  be  paid  to  creditors 
through  the  trustee,  notwithstanding  an  outside  agreement  between  the  parties 
and  attorneys.^  The  language  covers,  and  evidently  was  intended  to  include, 
all  moneys,  lawfully  disbursed  by  the  trustee,  and  held  by  him  as  such,  whether 
to  creditors,  secured  or  unsecured,  or  having  priority,  or  to  other  persons.  If 
to  creditors  it  is  immaterial  whether  the  amounts  lawfully  paid  them  from 
the  funds  in  court  are  paid  as  dividends  or  in  satisfaction  of  a  lien  or  liens  oil 
the  fund.^    No  commissions  are  to  be  paid  on  moneys  disbursed  for  other  pur^ 


S8.  Thus,  in  the  Analysis  of  the  Amenda- 
tory Bm  of  1903  (Report  No.  1698,  57th 
Congress,  1st  Session,  p.  8)    it  is  said: 

''The  other  changes  are  in  the  line  of  in- 
creasing efficiency  and  the  securing  of  the 
best  talent  for  the  important  work  committed 
to  these  officers;  thus  .  .  .  the  fifty-cent 
fiimg  fee  for  referees,  as  probably  the  fairest 
way  properly  to  compensate  them  for  the 
great  amount  of  extra  work  in  hearing  con- 
tests on  claims^''  etc. 

84.  The  eame  report  says: 

''  The  collection  of  this  filing  fee  in  advance 
seems  to  be  permitted  by  the  rules  in  many 
districts,  though  without  apparent  sanction 
of  law.  The  suggested  amendment  ratifies 
this  practice,  which  has  not  proven  burden- 
some, while  removing  the  chief  objection  to 
it  —  the  requirement  that  the  fee  be  paid  as 
a  condition  of  filing  a  claim  at  all  —  by  re- 
quiring that  such  fee  be  paid  as  a  cost  of 
administration.'* 

85.  See  discnsrion  under  Section  Sixty-four 
of  this  work,  sub-title  sub  nomy  "Cost  of  ad- 
ministration," post, 

86.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689,  701,  150  Fed.  817;  Matter 
of  Lacey  A  Co.  (D.  C,  Sup.  Ct.),  35  Am. 
B.  R.  231,  43  Wash.  L.  Rep.  434. 


Where  a  corporation  is  formed  to  take 
over  the  business  of  the  bankrapt  under  ^an 
agreement  that  the  creditors  will  accept  stock 
in  the  new  corporation  in  payment  of  their 
claims,  the  referee  is  entitled  to  have  his 
commission  fixed  on  the  amount  disbursed 
through  a  new  corporation  by  means  of  its 
shares  of  stock.  Matter  of  The  Breakwater 
Co.  (D.  C,  Pa.),  33  Am.  B.  R.  721,  220  Fed. 
226. 

87.  Matter  of  Lacey  &  Co.  (D.  C.  Sup. 
Ct.),  35  Am.  B.  R.  231,  43  Wash.  L.  Rep.  484. 

88.  American  Surety  (Jo.  v.  Fr€«d  (C.  C. 
A.,  3d  Cir.),  35  Am.  B.  R.  103,  224  Ved.  333. 

89.  In  re  Sanford  Furniture  Mfg.  Co.  (D. 
C,  N.  C),  11  Am.  B.  R.  414,  126  Fed.  888, 
holding  that  when  property  subject  to  liens 
is  sola  by  consent  of  parties  holding  such 
liens,  the  referee  and  trustee  are  entitled  to 
oomaniesionB  under  the  act,  on  the  purchase 
price  in  full. 

so.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  30,  145  Fed.  966. 

Where  a  secured  creditor  enforces  hie 
security  in  a  State  coiirt  and  the  proceeds 
do  not  come  into  the  bankruptcy  court,  the 
referee  is  not  entitled  to  commissions  on 
sums  paid  to  such  creditor.  In  re  Iowa  Falls 
Mfg.  Co.    (D.  C,  la.),  16  Am.  B.  R.  384, 
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poees  than  to  ereditorB.'^  And  where  pledged  property  is  sold  in  bankmptqr 
proeeedings  the  referee  is  entitled  to  conimissionfi  only  on  the  surplnfi.^  The 
referee  is  not  entitled  to  commissions  on  snms  paid  by  the  tmstee  in  the  con- 
duet  or  administration  of  the  business  of  the  bankrupt  continued  for  the  purpose 
of  completing  contracts  partly  executed  by  the  bankrupt^  The  omission  of 
the  words  ^^to  creditors"  in  a  similar  provision  of  §  48  is  significant'^  At 
any  rate,  the. numerous  cases  defining  the  meaning  of  the  woid  '^  dividends,'^  ^ 
which  occurred  here  in  the  original  law,^  are  no  longer  valuable. 

e.  "  Pull  oompeniation." —  The  significance  of  these  words  is  apparent  Th^y 
have  been  dropped  out  of  §  48.^  Not  so  here.  They  are  emphasized  by 
§  72,  considered  later.  A  referee  in  bankruptcy,  acting  as  such,  is  entitled 
to  no  fee,  compensation,  or  emolument  for  any  service  performed  in  that 


140  Fed.  527.  Bst  it  hM  been  held  that  a 
eecnred  creditor,  whose  lien,  created  more 
than  four  months  before  the  bankruptcy,  has 
been  satisfied  in  fuU,  will  be  compelled  to 
pay  commissions  on  the  amount  received  by 
him.  Matter  of  Anders  Push  Button  Tele- 
phone Co.  (B.  (X,  N.  Y.)^  13  Am.  B.  R.  643, 
136  Fed.  996. 

Dialrarsements  to  lira  holders. —  Under  sec- 
tion 40,  as  amended  in  1903,  allowing  a  one 
per  cent,  commission  to  referees  "on  all 
moneys  disbursed  to  creditors  by  the  trus- 
tee," a  referee  is  entitled  to  commissions  on 
the  amount  constructively  disbursed  by  a 
trustee  to  lien  holders  out  of  the  sum  for 
whidi  they  have  bid  their  security  in.  Var- 
ney  v.  Harlow  (C.  C.  A.,  4th  C^.),  31  Am. 
B.  K.  339,  210  Fed.  824. 

Under  the  law,  prior  to  the  amendment  of 
1908,  conmiissions  were  based  upon  the  sums 
^to  be  paid  aa  dividends  and  commissions.'' 
This  was  held  not  to  include  sums  paid  to 
satisfy  fixed  liens  on  real  estate  sold  by  the 
tmstee,  even  when  sold  free,  and  clear  of  all 
incmnftyrances,  and  when  such  liens  were  satia- 
fied  from  the  proceeds  of  sale.  In  re  Hinckel 
Brewing  Co.  (D.  C,  N.  Y.),  10  Am.  B.  R. 
«02,  124  Fed.  702. 

81.  In  re  Iowa  FaUs  Hfg.  Co.  (D.  C,  la.), 
15  Am.  B.  R.  384,  140  Fed.  527,  holding 
that,  where  a  trustee  receives  a  sum  in  com- 

J promise  of  a  suit  against  a  mortgagee  who 
oreclosed  in  a  State  court,  a  mortgage  upon 
property  which  never  came  into  the  hands  of 
the  trustee,  the  amount  actually  disbursed 
Ijfy  him  to  creditors  is  the  basis  of  convputa- 
tion  of  the  referee's  commissions ;  Fielding  T. 
Phillips  &  McEachin  (C.  C.  A.,  5th  Cir.),  31 
Am.  B.  R.  542,  210  Fed.  880;  Matter  of 
^foCabbin  Co.  (!^p.  Ct.,  D.  C),  33  Am.  B. 
IL  277,  42  Wash.  L.  Rep.  774. 

Pnqperty  which  comes  to  the  possession  of 
js  tmatee  in  bankruptcy  throu|^  the  fraud  of 
-tlie  bankrupt,  and  is  adjudged  to  be  returned 
-fco  the  victim  of  the  fraud,  is  not  a  part  of 
^lie  estate  of  the  bankrupt,  and  the  referee 
aand  trustee  may  not  be  allowed  their  statu- 
•fcory  percentages  out  of  it.  Gillespie  v.  Piles 
St  Co.  (C.  C.  A.,  8th  (&:.)»  24  Am.  B.  B.  50% 
612,  178  Fed.  886. 


88.  Matter  of  Meadowa  (C.  C.  A.,  2d  Cir.), 
33  Am.  B.  R.  640,  211  Fed.  948,  affg.  29  Am. 

B.  R.  165,  190  Fed.  304. 

Property  sold  to  peraoa  holding  saeoiity 
thereon. —  Where  a  creditor,  holding  a  valid 
security  on  the  entire  estate,  purchased  tha 
property  but  was  only  required  to  give  a 
bond  for  a  part  of  the  piurchasa  money  ia 
which  it  was  stipulated  tiiat  the  amount  of 
the  bond  was  the  amount  fixed'  by  order  of 
the  court  to  meet  the  payment  of  all  legal 
taxable  costs  in  eaid  cause  and  to  meet  the 
payment  of  all  prior  lien  claims  in  said  mat- 
ter, the  referee  should  only  be  allowed  com- 
mission on  the  sum  mentioned  in  the  bond 
as  the  amount  of  money  to  be  disbursed  by 
the  trustee.  Matter  of  Elk  Valley  Coal  Min- 
ing Co.  (D.  C.  Ky.),  32  Am.  B.  R.  197, 
213  Fed.  383. 

88.  Bray  v.  Johnson  (C.  C.  A.,  4th  dr.), 
21  Am.  B.  R.  383,  165  Fed.  57,  so  held, 
though  in  all  that  he  did,  the  referee  was 
supported  by  the  creditors  and  trustees  and 
their  counsel,  and  expended  much  time  and 

Serformed  great  labor,  showing  the  utmost 
delity  to  his  trust;  Matter  of  Rourke  Co. 
(D.  C.,  Tenn.),  31  Am.  B.  R.  788,  209  Fed. 
877,  citing  text 

84.  Vamey  v.  Harlow,  (C.  C.  A.  4th  Cir.), 
31  Am.  B.  R.  339,  210  Fed.  824,  as  to  the 
effect  of  failure  to  amend  |  40  in  the  same 
manner  as  |  48,  relative  to  commissions  of 
trustees. 

85.  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B. 
R.  322;  In  re  Fort  Wayne  Corporation   (D. 

C,  Ind.),  1  Am.  B.  R.  706,  94  Fed.  109;  In 
re  Coffin  (Ref.,  Tex.),  2  Am.  B.  R.  344;  In 
re  Gerson  (Rief.,  Pa.),  2  Am.  B.  R.  362; 
In  re  Fielding  (D.  C,  Mo.),  3  Am.  B.  R. 
135,  96  Fed.  800;  In  re  Barber  (B.C., Minn.), 
3  Am.  B.  R.  806,  97  Fed.  547;  In  re  Utt 
(C.  C.  A.,  7th  Cir.),  5  Am.  B.  R.  383,  105 
Fed.  764;  In  re  Barker  (D.  C,  la.),  7  Am. 
B.  R.  132,  111  Fed.  601.  See  also  In  re 
Smith  (D.  C,  N.  C),  5  Am.  B.  R.  559,  108 
Fed.  39;  In  re  Mammoth  Pine  Lumber  Co. 
(D.  C.  Ark.),  8  Am.  B.  R.  651,  116  Fed.  731. 

88.  See  foot-notes  to  text  of  |  40^  ahow^ 
ing  words  omitted. 
87.  For  reason,  see  f  48. 
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oapacilyy  unless  su^  fee  is  within  the  intendment  of  the  section.^  Thus  a 
referee  cannot  charge  extra  compensation  for  his  own  services,  merely  because 
they  are  perf onne<f  away  from  W»  But  the  fact  that  a'xefe  J  in  good 
faith  agrees  prior  to  a  sale  to  ^accept  a  less  amount  as  commissions  than  he  is 
actually  entitled  tO;  is  not  a  bar  to  his  claim  for  the  amount  so  stated.^   . 

£.  AUowanoe  for  ezpensei.^— Under  General  Order  XXXV  expenses  necesr 
sarily  incurred  by  referees  in  publishing  or  mailing  notices,  in  traveling, 
or  in  perpetuating  testimony,  or  other  expenses  necessarily  incurred  in  the 
performance  of  their  duties  under  the  act,  when  allowed  by  special  order 
of  the  judge,  are  not  included  in  the  full  compensation  allowed  to  referees 
under  this  section.  In  some  jurisdictions  this  has  been  held  to  authorize  a 
charge  for  office  expenses  at  a  specified  amount  in  each  proceeding.^  The 
provision  in  regard  to  e2q)en8es  of  mailing  notices,  traveling,  and  perpetuating 
.testimony,  refers  to  actual  expenses ;  but  a  referee  may  make  a  general  charge, 
which  should  be  uniform  in  all  cases,  for  blanks  that  may  be  used,  for  notices 
to  creditors,  and  for  entering  orders.  He  may  make  a  similar  charge  for  clerk 
hire,  where  the  business  is  such  that  clerks  are  needed.^  Hotel-  bills  and 
amounts  paid  stenographers  may  be  allowed  as  expensej3,  when  a  detailed 
account  thereof  verified  by  the  oath  of  the  referee  that  they  were  necessarily 
and  actually  incurred,  and  showing  the  amount  paid  therefor,  is  returned  to 
the  bankruptcy  court.*' 


SB.  Tn  re  Kammotli  Pine  Lumber  Co.  (D. 
C,  Ark.),  8  Am.  B.  R.  661,  116  Fed.  731; 
American  Surety  Co.  ▼.  Freed  (C.  C.  A.,  3d 
Cir.),  35  Am.  B.  R.  103,  224  Fed.  333. 

A  special  aUowance  to  a  referee  for  serv- 
ioes  performed  under  the  statute  cannot  be 
made,  even  with  the  consent  of  attorneys. 
I>re8sel  y.  North  State  Lumber  Co.  (D.  C, 
N.  C),  9  Am.  B.  R.  541,  119  Fed.  531.  Thus, 
a  referee  is  not  entitled  to  compensation  for 
his  own  services  in  making  copies  of  a  peti* 
tion  for  discharge.  In  re  IMzon  (D.  C,  Cal.), 
8  Am.  B.  R.  145,  114  Fed.  675.  But  it  was 
held  prior  to  the  amendment  of  1003  that  a 
reasonable  compensation  would  be  allowed 
for  service  outside  the  ordinary  scope  of  the 
referee's  duties.  In  re  Todd  (D.  C,  N.  Y.), 
6  Am.  B.  R.  88,  109  Fed.  265.  An  aUowance 
of  fees  by  a  referee  to  himself  is  reviewable 
by  the  district  judge.  In  re  AUert  (D.  C., 
N.  Y.),  23  Am.  B.  R.  101,  173  Fed.  691. 
Contrai  In  re  Troth  (B.  C,  Ohio),  4  Am. 
B.  R.  780,  104  Fed.  291. 

Compensation,  for  auditing  trustee's  ac- 
count.—  A  referee,  who  audits  the  trustee's 
account  as  a  part  of  his  regular  duty,  is  not 
entitled  to  extra  compensation  therefor. 
Matter  of  Lacey  A  Co.  (D.  C,  Sup.  Ct.),  35 
Am.  B.  R.  231,  43  Wash.  L.  Rep.  434;  Matter 
of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am. 
B.  R.  277,  42  Wash.  L.  Rep.  774. 

Ratification  of  megal  payments. —  Pay- 
ment by  a  trustee  in  bankruptcy  to  a  referee 
of  fees  in  excess  of  those  l^ally  allowsble 
under  the  bankruptcy  act,  as  construed  in  a 
prior  decision,  will  not  be  allowed,  although 
ratified  by  the  creditors.  Matter  of  Schreiber 
fD.  C,  Sup.  Ct.),  36  Am.  B.  R.  241,  43 
Wash.  L.  Rep.  600.  See  also  Matter  of 
Borger  (D.  C,  Sup.  Ct),  36  Am.  B.  R.  238, 
43  Wash.  L.  Rep.  436.    Compare  Matter  of 


Lacey  A  Co.  (D.  C,  Sup.  Ct),  35  Am.  B.  It 
231,  43  Wash.  L.  Rep.  434;  Matter  of  Smith 
(D.  C.  Sup.  Ct),  35  Am.  B.  R.  237,  43  Wash. 
L.  Rep.  436. 

89.  Matter  of  Elk  Valley  Coal  Mining  Co. 
(D.  C,  Ky.),  32  Am.  B.  R.  197,  213  Fed. 
383. 

40.  Matter  of  The  Breakwater  Co.  (D.  C, 
N.  Y.),  33  Am.  B.  R.  721,  220  Fed.  226. 

41.  Matter  of  McCubbin  Co.  (D.  C,  Sup. 
Ct),  33  Am.  B.  R.  277,  42  Wash.  L.  Rep. 
774. 

4S.  Matter  of  McCubbin  Co.  (Sup.  Ct.,  D. 
C),  33  Am.  B.  R.  277,  42  Wash.  L.  Rep,  774; 
In  re  Tebo  (D.  C,  W.  Va.),  4  Am.  B.  R.  235, 
101  Fed  419;  In  re  Carolina  Cooperage  Co. 
(D.  C.,  N.  C),  3  Am.  B.  R.  154,  96  Fed.  960; 
In  re  Pierce  (D.  C,  Colo  J,  6  Am.  B.  R.  747, 
111  Fed.  516.  See  Matter  of  Elk  Valley  Coal 
Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  R.  197, 
213  Fed.  383,  holding  that  the  circumstance 
did  not  warrant  an  allowance  for  clerk  and 
stenographer  hire. 

Cost  of  publication  of  notices  upon  an 
application  for  a  discharge  and  for  stationery 
are  expenses  properly  chargeable  to  the  bank- 
rupt or  his  estate;  but  the  referee  is  not  en- 
titled to  charge  for  his  own  services.  In  re 
Dixon  (D.  C,  Cal.),  8  Am.  B.  R.  146,  114 
Fed.  675. 

AUowancet  for  publication,  notice,  hear- 
ings, clerk  hire,  etc.,  are  unauthorized  when 
made  by  the  referee  to  himeelf  without  order 
of  the  judge.  Matter  of  Lacey  &  Co.  (D.  C. 
Sup.  Ct),  35  Am.  B.  R.  231,  43  Wash.  L. 
Rep.  434.  

43.  General  Order  XXVI.  In  re  Daniels 
(D.  C,  la.),  12  Am.  B.  R.  446,  130  Fed.  597. 
See  Matter  of  Elk  Valley  Coal  Mining  Oo. 
(D.  C,  Ky),  32  Am.  B.  R.  107,  213  Fed. 
383. 
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The  statute  here  needs  no  elucidation*  When  a  caise  is  transferred  from 
one  referee  to  another,  or  the  order  of  reference  is  revoked  before  the  case  is 
concluded,  or  the  proceeding  has  been  specially  referred,  the  judge  is  required 
to  pro-rate  "  the  fee  and  commissions."  The  words  of  these  sul«ections  have 
not  been  changed  to  fit  the  amendments  to  subsection  a^  The  court  has, 
however,  ample  power  to  pro-rate  the  new  claim  fee,  without  statutory 
authority,  and,  in  given  eases,  will  doubtless  allow  each  referee  twenty-five 
cents  on  each  claim  actually  allowed  hy  him. 


SECTION   FOBTT-ONE 


CONTEBfPTS  BEFORE  REFEEES. 

§  41.  Contempts  Before  Referees. —  a  A  person  shall  not,  in  pro- 
ceedings before  a  referee,  (1)  disobey  or  resist  any  lawful  order, 
process  or  writ;  (2)  misbehave  during  a  hearing  or  so  near  the  place 
thereof  as  to  obstruct  the  same;  (3)  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refuse  to 
appear  after  having  been  subpoenaed,  or,  upon  appearing,  refuse  to 
take  the  oath  as  a  witness,  or,  after  having  taken  the  oath,  refuse 
to  be  examined  according  to  law.  Provided,  That  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside 
of  the  State  of  his  residence,  and  more  than  one  hundred  miles  from 
such  place  of  residence,  and  only  in  case  his  lawful  mileage  and  fee 
for  one  day 's  attendance  shall  be  first  paid  or  tendered  to  him. 

6  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person 
shall  do  any  of  the  things  forbidden  in  this  section.  The  judge  shall 
thereupon,  in  a  summary  manner,  hear  the  evidence  as  to  the  acts 
complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so  doing,  punish 
such  person  in  the  same  manner  and  to  the  same  extent  as  for  a 
contempt  conmiitted  before  the  court  of  bankruptcy,  or  commit  such 
person  upon  the  same  conditions  as  if  the  doing  of  the  forbidden 
act  had  occurred  with  reference  to  the  process  of,  or  in  the  presence 
of  the  court. 


Analogous  provisions :    In  IT.  S.:    Act  of  1867,  8S  4,  5,  7,  R.  S.  SI  4)^99,  6002,  5005,  5006; 
Act  of  1800,  SS  14>  15. 
In  Eng.:    Act  of  1883,  §  99(4) ;  General  Rules  70,  85-88. 
Cross-references.     To  the  law:    -Jurisdiction  to  enforce  obedience  to  orders  by  fine  or 
imprisonment,  and  punish  persons  for  contempts  before  referees,  §  2(13)    (16). 
Punishment  for  false  oath,  §  20. 
Examination  of  bankrupt;  conduct,  f  7-a(9). 
Examination  of  other  witnesses,  {21. 

Jurisdiction  of  referees  in  respect  to  examinations,  §  38-a(2). 
To  the  General  Orders:    Examination  of  witnesses  before  referee,  XXII. 

Imprisoned  debtor  produced  on  habeas  corpus,  XXX. 
To  the  Forms:     Subpoena  to  alleged  bankrupt,  No.  5. 
Order  for  examination  of  bankrupt.  No.  28. 
Examination  of  bankrupt  or  witness;  summons,  Nos.  29,  30. 

See  also  Supplementary  Forms,  po9t\  Hagar  and  Alexander's  Bankruptcy  Forms, 
(2d  ed.). 
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L  Scope  of  Section,  685. 
n.  Contempts  Before  Referees,  686. 

a.  Disobedience  or  resistance  of  orders,  686. 

(1)  In  QENERALy  686. 

(2)  InABIUTT  to  COMFLT  with  0RDEB8  OB  TO  RE8TOBB  PBOPERTT,  687. 

b.  MiAehavior,  690. 

c.  Contempts  by  wiinesses,  690. 

(1)  In  gbns&al,  690. 

(2)  "STOpornabd,"  691. 

(3)  Refusal  to  be  swobn  ob  to  testift,  691. 
DL  PtHCtiee  and  Punishment,  692. 

a.  In  f^er^eralj  692. 

b.  NoHce  to  perMm  duxrged,  692. 
c  The  certificaU  of  the  r^^eree,  Q9i 

d.  Pleading  and  etndenee,  693. 

e.  Punishment,  694. 


L  SCOPB  OF  SECTION. 

WUIe  the  referee  is  a  court  of  original  jurisdiction,  he  has  not  the  power 
to  commit  for  contempt^  Neither  has  the  registrar  in  England,^  nor  had  the 
register  under  the  former  law.*  Contempts  in  bankruptcy  are,  however, 
usually  committed  before  the  referee.  Hence,  it  seems,  this  section.  Were 
the  law  silent  as  to  what  are  contempts  before  a  referee,  the  latter  is  doubt- 
less sufficiently  a  court*  to  take  notice  of  any  contempt  which  might  be  so 
held  if  committed  before  the  court  proper.  Congress  having,  however,  defined 
what  shall  be  contempts  before  referees,  no  acts  or  omissions  not  within  the 
meaning  6f  this  section  should  be  certified  to  the  judge  as  contempts.^  This 
section  sets  forth  the  only  authority  conferred  by  the  bankmpti^  act  for 
pnnishing  for  contempt  in  proceedings  before  a  referee.*  But  it  should 
always  be  remembered  that  this  section  does  not  give  bankruptcy  courts 
broader  powers  to  punish  for  contempt  than  are  possessed  by  other  Federal 
courts.''  The  scope  of  the  jurisdiction  of  a  court  of  bankruptcy  to  punish  a 
bankrupt  for  interfering  with  the  bankruptcy  proceedings,  by  giving  false 
testimony  and  by  failing  to  give  correct  information  r^arding  the  actual 
assets  of  his  estate,  depends  upon  the  interference  with  that  jurisdiction  and 
not  upon  the  injury  to  the  public  welfare  and  morals  which  is  the  basis  of  the 
crime  of  perjury.* 

1.  Sm  Baskr.  Act,  f  41-l>.  26  Am.  B.  K.  004,  18<t,  F«d.  e76,  rsfg.  24  Am. 

t.  Eng.  Aet  of  1888,  f  09(4>.  B.  R.  63,  179  Fed.  578.               , 

S.  Act  of  1867,  f  4,  R.  S.,  f  4M9;  In  re  7.  Boyd  v.  Olucklich  (C.  C.  A.,  8tli  Cir.), 

Woodward,  Fed.  Cas.  18,000.  8  Am.  B.  R.  803,  116  Fed.  181. 

4.  See  Bankr.  Aet,  H  1    (7  and  38   (4).  8.  In  re  Wiesebreck  (I>.  C,  N.  Y.),  26  Am. 
See  also  In  M  Bpeyer,  Fed.  Cas.  13,230.  B.  R.  745,  189  Fed.  757.    See  also  Magen  ▼. 

5.  Compare  In  re  MoBryde  (D.  C,  N.  C),  Campbell  (O.  C.  A.,  8d  Cir.),  26  Am.  B.  R. 
3  Am.  B.  R.  720,  09  Fed.  686;  Ex  parte  594,  186  Fed.  675,  revg.  24  Am.  B.  R.  68, 
:Buflkirk,  72  Fed.  410.  170  Fed.  672. 

6.  Magen  ▼.  Camipbell  (C.  C.  A.,  3d  Cir.), 
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n.  C0HTSMPX8  BEFORE   fiSFBfiSSS. 

a.  Duobedience  or  radstanoe  of  orden.®— (l)  In  oekbbal. —  The  words  of 
sabdiyision  1  are  general.  If  it  is  an  order  that  is  disobeyed  or  resisted,  it 
must  be  a  "  lawful "  order.*^  To  "  disobey  or  resist "  will  include  any  act  in 
opposition  to  the  order  of  the  referee,  which  impedes  or  obstructs  the  perform- 
ance of  a  duty,  as  where  a  person  induces  a  bidder  to  withdraw  his  bid  at  a 
trustee's  sale."  There  is  no  such  qualification  of  the  words  "writ''  and 
"process;"  yet  the  caution  of  the  courts  in  asserting  this  remedy  will  prob- 
ably make  this  omission  immaterial.  Disobedience  may  be  charged  of  any  one, 
bankrupt,  creditor,  or  stranger.  In  most  of  the  reported  cases,  the  bankrupt 
has  been  haled  to  court  on  an  order  requiring  him  to  surrender  property 
belonging  to  his  estate.  ^^    A  bankrupt  is  not  in  contempt  for  disobedience  of 


9.  See  also  Am.  B.  IL  Dig.  |  1180. 

10.  Lawful  order. —  In  re  Tudor  (B.  C, 
Col.),  2  Anr.  B.  K.  808,  96  Fed.  942;  In  re 
McCormick  (D.  C,  N.  Y.),  S  Am.  B.  R.  »40, 
97  Fed.  666;  In  re  Soloway  |  Katz  (D.  C, 
Conn.),  2S  Am.  B.  R.  225,  196  Fed«  100. 

11.  Matter  of  Boyd  (D.  C,  Tenn.),  36 
Am.  B.  R.  497,  228  Fed.  1003,  in  which  the 
court  says:  "I  am  constrained  to  conclude 
that  to  secretly  huy  off  an  actual  bidder  ai 
a  trustee's  sale  is  an  act  of  opposition  to  the 
order  of  the  referee  directing  the  sale,  which 
impedes  the  trustee  in  its  execution,  and  par- 
tially frustrates  ita  primary  purpose,  and 
that  hence  it  is  to  be  regarded  as  a  resist- 
ance thereto,  as  distinguished  from  a  direct 
disobedience,  coming  within  both  the  letter 
and  the  spirit  of  this  inhibition." 

12.  Commitment  for  contempt  ordered. — 
Where  a  bankrupt,  at  the  time  the  petition 
was  filed  against  him,  and  when  the  subpoena 
was  served,  was  in  the  exclusive  possession 
of  certain  property,  but  which  he  claimed  to 
be  using  aa  bailee,  and  which  two  or  three 
days  afterwards  he  delivered  to  the  person 
claimed  by  him  to  be  the  feal  owner,  and 
failed  to  comply  with  a  subsequent  order  of 
the  court  directmg  him  to  turn  it  over  to  the 
receiver,  he  is  guilty  of  contempt,  and  should 
be  committed  to  jail  upon  further  failure  to 
deliver  such  property  U>  the  receiver.  In  re 
Potteiger  (D.  C,  Pa.),  24  Am.  B.  XL  648,  181 
Fed.  640. 

Where  the  bankrupt,  a  woman,  fails  to 
account  for  a  relatively  large  amount  of 
goods  which  she  had  piirchased  prior  to 
bankruptcy,  to  keep  any  books  of  accounts, 
and  to  make  any  explanation  of  the  great 
discrepancies  in  the  funount  turned  over 
to  the  trustee  and  the  amount  which  she 
should  have  had  on  hand,  and  where  the 
husband  and  son,  who  carried  on  business 
for  hefi  have  testified  that  they  did  not  ap- 
propriate or  have  the  goods  or  the  money, 
she  muflt  either  account  for  this  money  or 
pay  the  penalty  by  being  committed  for 
eontempt  until  she  accounts  for  and  turns 
over  to  the  trustee  the  sum  which,  after 
making  all  possible  allowances  in  her  favor, 
represents  the  amount  unaccoimted  for.    In 


re  Deuell  (D.  C,  Mo.),  4  Am.  B.  R.  60,  100 
Fed.  633. 

Where  it  appears  that,  iip<m  a  sale  of 
property  by  a  debtor  within  a  month  oi  hia 
adjudication  as  an  invpluntary  bankrupt, 
he  turned  over  all  the  proceeds  to  his  wife, 
she  will  be  regarded  as  holding  the  money 
as  his  agent,  and  for  disobedience  of  an  or- 
der to  turn  over  said  money  to  his  trustee, 
the  bankrupt  will  be  adjudged  guilty  of  con- 
tempt, except  as  to  such  portion  of  said 
Sroceeds  paid  out  by  the  wife,  prior  to  the 
ling  of  the  petition  in  bankruptcy,  to  one 
to  whom  she  was  indebted  on  a  note  and 
presumably  an  adverse  claimant.  In  re 
Eddleman  (D.  C.»  Ky.),  19  Am.  B.  R.  46, 
164  Fed.  160. 

When  a  bankrupt  has  in  his  possession  and 
control  cash  belonging  to  the  bankrupt  estate, 
the  court  may,  within  the  meaning  of  the 
bankrupt  act,  make  a  '*  lawful  order  "  direct- 
ing him  to  turn  the  same  over  to  the  trus- 
tee, and  on  his  failure  to  do  so  may  commit 
him?  for  contempt  mitil  he  complies  with  the 
order.  In  re  Ftirvine  (C  C.  A.,  6th  Cir.), 
2  A:m.  B.  R.  787,  96  Fed.  192. 

Where  the  property  of  a  bankrupt  estate 
is  traced  to  the  recent  control  or  possession 
of  the  bankrupt,  it  is  presumed  to  remain 
there  until  he  satisfactorily  accounts  to  the 
court  for  its  disposition  or  disappearance. 
Evidence  considered  and  held  to  justify  the 
granting  of  an  order  committing  the  bank- 
rupt to  jail  for  disobedience  of  an  order  to 
pay  over  to  his  truatees  certain  money  in  his 
possession  or  under  his  control,  though  the 
bankrupt,  by  afiidavit,  denied  that  he  had 
the  money.  In  re  Lasky  (D.  C,  Ala.),  20 
Am.  B.  R.  729,  163  Fed.  99. 

Where,  upon  consideration  of  all  the 
record  of  the  bankrupts'  testimony  upon 
their  examination,  it  appears  that  they  were 
carrying  on  buainese  fraudulently  for  several 
months  before  their  failure  and  must  have 
had  knowledge  at  the  time  of  such  examina- 
tion of  many  details  about  which  they  pro- 
fessed ignorance  or  lack  of  recollection,  eren 
though  allowance  be  made  for  a  vicious 
method  or  lack  of  method  in  the  conduct  of 
their  affairs,  the  bankrupts  should  be  ad- 
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an  ordeT  to  deliver  bookB  to  a  reeeiver,  where  the  person  demanding  the  delivery 
thereof  did  not  show  that  he  was  authorized  to  act  for  the  leoeiver.^  Like- 
wise in  a  proceeding  to  compel  a  bankrapt  to  turn  over  assets^  some  definite 
order  that  certain  property  should  be  turned  over  is  necessaiy  before  a  con- 
tempt of  that  order  can  occnr.^^ 

(2)  Inability  to  comply  with  obdebs  ob  to  bxstobb  pbofxbty.^ — ^A 
court  of  bankruptcy  cannot  lawfully  order  a  bankrupt  to  deliver  to  his  trustee 
money  or  property  he  has  not  got  in  his  poseesaion  or  under  his  control,  and 
imprison  him  if  he  does  not  comply  with  the  order,  as  that  would  be  imprison- 
ment for  debt,  and  the  order  would  not  be  relieved  of  that  illegal  and  odious 
quality  by  calling  it  "imprisonment  for  contempt."  Such  orders  are 
invalid. ^*     The  court  will  not  commit  for  contempt  if  convinced  that  the 


judged  guilty  of  contempt  and  oommitted 
to  jail.  In  re  liagen  and  Magen  (D.  C> 
Pa,),  24  Am.  B.  R.  63,  179,  Fed.  572,  revd 
20  Am.  B.  R.  594, 186  Fed.  676,  an  the  ground 
that  the  trustee  erred  in  not  framing  his 
petition  so  as  to  set  fortii  a  case  of  contempt 
under  f  41. 

Where,  upon  a  proceeding  to  punish  a 
bankrupt  for  contempt  In  refusing  to  obey 
an  order  of  the  referee  in  tmnkruptcy  to 
turn  over  to  the  trustee  money  foimd  by 
the  referee  to  be  in  his  poMession  which  he 
had  omitted  from  his  schedules,  it  appears 
that  the  money  was  unquestionably  in  his 
possession  just  prior  to  his  adjudication, 
that  he  made  no  attempt  to  explain  what  he 
did  with  it  except  by  saying  "I  don't 
know"  or  **1  can't  remember,"  when  ques- 
tioned with  reference  thereto  and  that  his 
whole  course  of  conduct  for  several  months 
prior  to  adjudication  was  eridence  of  a 
scheme  to  swindle  his  creditors  by  convert- 
ing all  of  his  assets  he  coald  into  money,  and 
first  refuse  to  pay  any  creditors  and  then 
after,  the  bankruptcy  to  defy  the  bankruptcy 
court  by  the  false  statement  that  he  did  not 
know  how  to  account  for  the  deficit  in  his 
assets,  he  will  be  committed  to  jail  for  four 
months,  subject  to  such  future  order  as  may 
seem  proper  in  the  event  he  complies  with 
the  oraer  of 'the  referee.  In  re  Richards  {D. 
C,  Ark.),  26  Am.  B.  R.  176,  183  Fed.  601. 

The  following  cases  have  also  held  the  acts 
or  omissions  charged  to  amount  to  contempt: 
In  re  Tudor  (D.  C,  Colo.),  2  Am.  B.  R.  808, 

96  Fed.  942;  In  re  JMcCormick  (D.  C,  N.  Y.), 

3  Am.  B.  R.  340,  97  Fed.  666;  In  re  Fried- 
noLan  (Ref.,  N.  Y.),  2  Am.  B.  R.  301;  In  re 
Schleisinger  (0.  C,  N.  Y.),  3  Am.  B.  R.  342, 

97  Fed.  930;  In  re  Anderson  (D.  C,  S.  C), 

4  Am.  B.  R.  640,  103  Fed.  864;  Ripon  Knit- 
tings Mills  V.  Schreiber  ( D.  C.,  Wash. ) ,  4  Am. 
B.  R.  299,  101  Fed.  810;  In  re  Levin  (IX  C, 
If.  Y.),  6  Am.  B.  R.  743,  113  Fed.  498. 

Commitment  refused  in  the  following 
cases:  In  re  Ogeles  (Ref.,  Tenn.),  2  Am. 
B.  R.  614;  In  re  MeBryde  (D.  C,  K.  Car.), 
3  Am.  B.  R.  729,  90  Fedi  686 ;  In.  re  Mayer 
CD.  C,  Wis.),  3  Am.  B.  R.  633,  98  Fed.  839; 
tn    re  Rosser    (C.  C.  A.,  8th  Cir.),  4  Am. 

.  R.  163,  101  Fed.  662,  revg.  s.  c,  2  Am. 

.    R.   746,  96   Fad.   806;    LouisviUe  Truat 


Oo.  V.  Comingor,  184  U.  S.  18,  46  L.  Kd.  413, 

7  Am.  B.  R.  421,  affg.  Sinsheimer  v.  Simon- 
son  (C.  C.  A.,  6th  Oir.),  6  Am.  B.  R.  637,  107 
Fed.  898;  Matter  of  Iron  Clad  Manufactur- 
ing Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R. 
666,  201  Fed.  66.  Consult  also  for  "con- 
tempts,*' discusuon  imder  f  2,  and  "  stays," 
under  |  11,  and  cases  cited  infra,  subd.  11. 

18.  Skubinsky  v.  Bodek^  (C.  C.  A,  3d 
Cir.),  22  Am.  B.  R.  699,  172  Fed.  340. 

14.  Matter  of  Kalmanowitz  (I).  C.,  N.  Y.), 

32  Am.  B.  R.  210,  211  Fed.  167. 

16.  See  also  Am.  B.  R.  Dig.  |  1166. 

16.  Boyd  V.  Glucklich  (C.  C.  A.,  8th  Cir.), 

8  Am.  B.  R.  393,  116  Ped.  131;  Epstein  v. 
Steinfleld  (C.  C.  A.,  3d  dr.),  32  Am.  B.  R. 
6,  210  Fed,  236;  Matter  of  Stem  (D.  C,  N. 
J.),  32  Am.  B.  R.  281,  216  Fed.  970;  Freed 
V.  Central  Trust  Co.   (C.  C.  A.,  7th  Cir.), 

33  Am.  B.  R.  64,  215  Fed.  873. 

Unless  A  bankrupt  has  the  power  to 
turn  oyer  property,  no  order  requiring  him  to 
do  so  is  VfuLd.  In  re  Nisenson  (D.  C,  N.  J.) , 
24  Am.  B.  B.  916,  182  Fed.  912.  In 
American  Trust  Co.  v.  Wallis  (C.  C. 
A.,  3d  Cir.),  11  Ant.  B.  R.  360,  126  Fed.  464, 
the  court  said;  "In  the  al>sence  of  fraud  or 
concealment,  the  bankruptcy  court  can  only 
order  the  delivery  of  property  to  the  trustee 
which  the  bankrupt  is  physically  able  to 
deliver  up,  having  the  same  in  his  possession 
or  control.  If  it  shall  appear  that  he  is  .not 
physically  able  to  deliver  the  property 
required  by  the  order,  then,  confessedly, 
the  proceedings  for  contempt,  by  fine 
or  imprisonment,  would  result  in  nothing, 
certainly  not  in  compliance  with  the 
order.  The  ccmtempt  in  this  ease  oould 
only  be  purged  by  a  reiteration  of  the  physi- 
cal impossibility  to  comply  witii  the  order 
whose  disobedience  is  being  thus  ptmished. 
An  order  made  under  such  circumstances 
i^ould  be  as  absurd  as  it  is  inconsistent  with 
the  principles  of  individual  liberty." 

Inability  to  comply  with  order.— "All  the 
cases  are  practically  harmonious  in  the 
declaration  that,  if  the  court  is  convinced, 
that  the  bankrupt  is  unable  to  comply  with 
the  order,  he  should  not  be  committed  for 
contempt.  Without  the  physical  ability  to 
comply,   there   can  b%  no    oontampt.     Vit- 
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bankrapt  is  unable  to  pay^  whether  liifl  inabilily  is  doe  to  his  criminal  act^^^ 
or  misappropriation  or  any  other  reason ;  but  a  bare  denial  of  ability  to  pay  ia 
by  no  means  controlling.^^  It  has  been  held^  hoivever,  that  where  a  baiJcrapt 
denies  that  he  had  possession  or  control  of  money  at  the  time  he  was  ordered 
to  pay  it  over  to  his  trustee,  and  there  is  no  evidence  to  indisputably  show 
that  such  denial  or  claim  is  false  or  fraudulent,  he  cannot  be  punished  for 
contempt.^  It  is  not  enough  to  show  that  the  referee^s  order  has  not  been 
obeyed.  It  must  be  made  to  appear  affirmatively  that  when  the  order  was 
made  the  bankrupt  had  power  to  obey  it  and  that  the  failure  to  obey  was 
wilful.^    The  fact  that  a  bankrupt  had  the  property  at  one  time  may  carry  a  * 


questionably  tliat  is  the  rule  in  this  [3rdl 
circuit."  In  re  Marks  (D.  C.,  Pa.),  23  Anr. 
B.  R.  911,  176  Fed.  1018.  As  laid  down  in 
the  case  of  In  re  Chiles,  22  Wall.  167,  22  U 
£d.  819,  where  punishment  for  contempt  is 
employed  to  compel  the  performance  of  some 
act  or  duty  required  of  tne  respondent  by  the 
court,  it  miuat  appear  not  only  that  he  refuses 
to  obey,  but  also  that  it  is  in  his  power  to 
obey,  and  where  an  order  is  made,  an  at- 
tempt to  punish  for  contempt  in  disregard 
of  it  before  it  is  made,  is  "ex  po9i  facto 
legislation  and  judicial  enforcement  at  the 
same  moment."  Where  the  assignee  for  the 
benefit,  of  creditors,  in  explaining  his  failure 
to  turn  over  a. certain  halance  to  the  trustee, 
stated  that  he  had  retained  part  of  the  said 
balance  as  his  commission  as  assignee  in  re- 
liance' upon  the  belief  that  he  was  entitled 
to  that  amount,  that  he  had'  used  the  money 
believinff  it  to  be  his  and  had  none  of  it  left, 
that  he  18  a  man  of  no  means  and  is  unable 
to  raise  money  to  pay  the  sum  into  court, 
and  that  the  remainder  of  the  balance  was 
paid  to  his  attorneys  for  their  professional 
services  rendered  to  him  as  assignee,  and  that 
he  is  unable  to  pay  over  such  sum  for  liie 
reasona  thus  etated,  the  court,  will  not  compel 
an  impossibility  whether  the  inability  to  do 
the  thing  required  may  be  in  consequence  of 
the  respondent's  own  fault  arising  from  a 
misconception  of  his  rights,  or  committed 
before  the  court  took  jurisdiction  of  the  mat- 
ter, because  there  would  be  no  way  of  en- 
forcing such  mandate  of  the  court  but  ioh 
prisonment  from  which  there  could  be  no 
prospect  of  relief  hut  by  reiteration  of  the 
same  facts,  which  would  be  unavailing. 
Sinsheimer  v.  Simonson  (C.  €.  A.,  6th  Oir.T> 
6  Am.  B.  R.  587,  107  Fed.  898. 

17.  Matter  of  McNaught  (D.  C,  Mass.),  85 
Am.  B.  R.  609,  <225  Fed.  611. 

18.  In  re  Cummings  (D.  C,  Pa.),  26  Am. 
B.  R.  130,  186  Fed.  1020. 

Bare  denial  of  ability. —  If  he  cannot  pay, 
and  if  this  inability  is  the  result  of  his  own 
criminal  act,  he  may,  of  course,  be  punished 
by  the  criminal  law,  although  no  civil  remedy 
may  be  available  in  the  situation.  Even  if 
he  has  misappropriated  the  money,  the  court 
has  not  the  power  to  imprison  him  in  a  pro- 
ceeding for  contempt;  for  this  would  deprive 
him  of  his  constitutional  right  to  submrit  the 
^Utrge  of  miaappn^riation  to  a  jury  in  the 


proper  criminal  court,  and  would  deprive 
nim,  also  of  the  inseperable  right  to  be 
exempt  from  imprisonment  for  such  an  of- 
fense until  he  shall  have  'been  lawfully  con- 
victed. And  it  is  also  true  that  he  cannot 
be  imprisoned  in  a  proceeding  for  contempt, 
if  for  any  other  reason  he  cannot  produce 
the  money;  for  the  court  cannot  imprison 
as  a  punishment.  It  can  only  imprison  to 
compel  obedience  to  its  order.  But  with  an 
ord<er  to  pay  in  force  against  him*,  and  with 
the  need  to  overcome  the  presumption  of  his 
ability  to  comply,  it  will  no  donbt  happen  at 
times  that  a  bankrupt  may  feil  to  meet  the 
burden  of  proof,  and  may  be  obliged  to  go  to 
jail  until  ne  satisfies  the  court  that  he  was 
telling  the  truth  when  he  pleaded'  poverty. 
Certainly  his  bare  denial  of  present  ability 
to  pay  may  he  properly  regarded  with  sus- 
picion, and  he  may  be  required  to  satisfy  the 
court  with  clearness  that  obedience  to  the 
order  is  wholly  beyond  his  power.  Such 
situationa  must  be  dealt  with  as  th^  arise. 
No  general  rule  can  he  laid  down,  and  each 
case  must  stand  upon  its  own  facts.  In  re 
Marks  (D.  C,  Pa.),  23  Am.  B.  R.  911,  176 
Fed.  1018;  if  evidence  shows  denial  to  be 
false  or  fraudulent,  bankrupt  should  be  com- 
mitted. Matter  of  Kramer  &  Muohnick  (D. 
€.,  Pa.),  31  Am.  B.  R.  525,  210  Fed.  977. 

Denial  of  possession  insufficient.— rWhere, 
upon  the  application  of  the  trustee  to  compel 
a  director  of  a  bankrupt  corporation  to  turn 
over  assets,  testimony  was  taken  upon  which 
the  referee  found  that  such  director  was  con- 
cealing a  certain  «um  which  he  ordered  to  be 
turned  over  to  the  trustee,  and  no  attempt 
was  ever  made  to  review  such  order,  the  affi- 
davit of  the  director  denying  that  he  ever 
had  such  sum,  without  other  explanation,  is 
not  a  sufiicient  defense  to  an  application  to 
punish  him  for  contempt  for  falling  to  obey 
the  turn-over  order.  In  re  Weber  Co.  (C.  C. 
A.,  2d  Cir.),  29  Am.  B.  R.  217,  200  FM.  404. 

19.  Matter  of  Stem  (D.  C,  N.  J.),  32  Am. 
B.  R.  281,  216  Fed.  979. 

90.  In  re  Cole  (C.  C.  A.,  1st  Cir.),  20  Am. 

B.  R.  761,  163  Fed.  180,  90  C.  C.  A.  50;  In 
re  Goodrich  (C.  C.  A.,  1st  Cir.),  25  Am.  6.  R. 
787,  184  Fed.  5;  In  re  Soloway  &  Katz  (D. 

C,  Conn.),  28  Am.  B.  R.  226,  195  Fed.  lOO; 
Freed  v.  Central  Trust  Co.  (C.  C.  A.,  7th 
Cir.),  33  Am.  B.  R.  64,  215  Fed.  873,  holding 
that  the  evidence  nmst  elearly  dsnonstrate 
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presumption  that  he  still  has  it,  but  the  presumption  may  be  rebutted  by 
proof  of  a  subsequent  disposition.^^  The  settled  rule  is  that,  when  property 
of  a  bankrupt  estate  is  traced  to  the  possession  of  one  who.  receives  it  upon  the 
eve  of  the  bankruptcy  of  its  owner,  it  is  presumed  that  it  remains  in  his  posses- 
sion or  under  his  control  until  he  satisfactorily  accounts  to  the  court  of  bank- 
ruptcy for  its  disposition  or  disappearance;  that  the  burden  is  upon  him  to 
satisfactorily  so  account  for  it;  and  that  he  cannot  escape  an  order  for  its 
Bunender  by  simply  denying  under  oath  that  he  has  it,  or  that  it  is  the  prop- 
erty of  the  bankrupt  estate.^  This  is  a  presumption  of  fact,  varying  in  weight 
wi^  the  circumstances  of  each  particular  case.^  The  burden  is  upon  the 
bankrupt  to  satisfactorily  account  for  the  non-production  of  property,  in 
assuming  which,  however,  he  is  entitled  to  the  benefit  of  a  reasonable  doubt^ 
The  bankrupt  cannot  escape  an  order  for  the  surrender  of  such  property  by 
merely  denying  upon  oath  that  he  has  it  in  his  possession  or  under  his  control ; 
it  is  still  the  duty  of  the  referee  and  of  the  court,  if  satisfied  beyond  a  reason- 
able doubt  ^  that  such  property  is  in  his  possession  or  under  his  control  to 


a  present  ability  and  wilful  refusal  to  obey; 
citing  Samel  t.  Dodd  (C.  C.  A.,  5th  Cir.)» 
16  Am.  B.  R.  163,  142  Fed.  68;  Stuart  ▼. 
Reynolda  (C.  C.  A.,  fith  Gir.),  29  Am.  B.  R. 
412,  204  Fed.  700. 

llie  power  to  punish  for  contempt  should 
be  cautiously  exercised,  and  in  cases  only 
where  wilfnl  disobedieaee  by  the  bankmpt  is 
proved  beyond  a  reasonable  doubt,  as  in  crink- 
inal  cases.    Where  the  disobedience  charged 
is  disobedience  to  the  orders  of  a  referee 
directing  the  bankrupt  to  pay  money  to  the 
trustee,  the  better  practice  is  to  direct  the 
bankmpt  to  be  brought  before  the  judge  for 
a  further  examination  upon  petition     as  to 
whether  or  not  he  has  made  a  fuU  disclosure 
of  the  facts.    In  re  McCormick  ( D.  C,  N.  Y. ) , 
3  Am.  B.  R.  340,  97  Fed.  566.    Contempt  pro- 
ceedings are  quasi  criminal  in  their  nature 
and  it  should  be  made  clearly  to  appear  that 
the  persons  charged  knowingly  and  wilfully 
disregarded  or  set  at  defiance  the  order  of 
the  court.    Subkinsky  y.  Bodek  (C.  C.  A.,  8d 
Cir.),  22  Am.  B.  R.  699,  172  Fed.  340. 

21.  Matter  of  Heynmn    (D.   C,  Pa.),  34 
Am.  B.  R.  108,  225  Fed.  1000. 

tt.  In  re  Meier  (C.  C.  A.,  8th  Cir.),  25 
Am.  B.  R.  272,  182  Fed.  799;  Mueller  v. 
Nugent,  184  U.  S.  1,  46  L.  Ed.  406,  7  Am. 
B.  R.  224;  Boyd  v.  Glucklich  (C  C.  A.,  8th 
Cir.),  8  Am.  B.  R.  393,  116  Fed.  135-143, 
53  C.  C.  A.  451 ;  Schweer  v.  Brown  ( C.  C.  A., 
»th  Cir.),  12  Am.  B.  R.  178,  130  Fed.  328, 
64  C.  C.  A.  574;  Matter  of  Dixon  (D.  C, 
Masa.),  35  Am.  B.  R.  482,  224  Fed.  624; 
In  re  Salkey,  Fed.  Cas.  Nos.  12,253  and 
12,254.  The  principle  there  stated  is  sound, 
absolutely  inaispensable  to  the  practical  en- 
forcement of  the  bankruptcy  law,  and  it  is 
the  law  of  this  circuit.  In  re  Richards  (D. 
C-,  Ark.),  26  Am.  B.  R,  176,  183  Fed.  501. 

An  order  of  a  referee  adjudging  that  a 
bankrupt  turn  over  certain  property  to  his 
tmstee  is  a  conclusiye  determination  that 
At  the  time  such  order  was  made  the  bank- 


rupt   was    in    posscsiion    of    the    property 

directed  to  be  turned  over,  and  the  time  for 
review  having  expired,  the  bankrupt  is 
estopped  from  denying  such  fact  upon  a  mo- 
tion to  punish  him  for  contempt  for  refusing 
to  obey.  The  only  issue  open  to  the  respond- 
ent in  such  case  is  to  show  what  he  had 
done  with  the  property  since  the  date  of  the 
order.  In  re  Frankel  (D.  C,  N.  Y.),  25 
Am.  B.  R.  920,  184  Fed.  539. 

Upon  what  attachment  must  rest. — ^An 
order  to  compel  a  bankrupt  to  pay  over 
assets  which  he  has  concealed  mav  be  wholly 
based  upon  the  antecedent  condition  of  facts 
existing  at  the  time  of  the  petition  in  bank- 
ruptcy; but  an  attachment  for  contempt  for 
non-compliance  with  the  order  must  rest  upon 
conditions  as  the  time  of  commitment,  which 
is  justified  only  bv  a  finding  of  a  present 
mental  attitude  of  contumacy.  Matter  of 
Heynmn  (D.  C,  Pa.),  34  Am.  B.  R.  108, 
225  Fed.  1000. 

88.  In  re  Xisenson  j[D.  C,  (N*.  J.),  24  Am. 
B.  R.  915,  182  Fed.  912;  Power  ▼.  Fuhrman 
(C.  C.  A.,  9th  Cir.),  34  Am.  B.  R.  418,  220 
Fed.  787. 

24.  Power  v.  Fuhrman  (C.  C.  A.,  9th  Cir.), 

34  Am.  B.  R.  418,  220  Fed.  787;  In  re  Nisen- 
son  (D.  C,  N.  J.),  ,24  Am.  B.  R.  915,  182 
Fed.  912. 

25.  Reasonable  doubt  of  ability  to  restore 
should  relieve  bankrupt  of  contempt.  In  re 
Dickens  (D.  C.,  Ala.),  23  Am.  B.  R.  660, 
175  Fed.  808.  And  see  In  re  Marks  (D.  C, 
Pa.),  23  Am.  B.  R.  911,  176  Fed.  1018. 

Test  of  ability.— Upon  a  petition  for  an 
order  directing  a  bankrupt  *o  turn  over  prop- 
erty, the  test  is  whether,  by  a  fair  prepon- 
derance of  the  testimony,  it  appears  that  the 
bankrupt  has  assets  which  have  not  been 
turned  over,  and  the  court  need  not  be  satis- 
fied beyond  any  reasonable  doubt  that  the 
property  is  in  fact  in  the  bankrupt's  pos- 
session.    Matter  of  Dixon    (D.   C.,  Mass.), 

35  Am.  B.  R.  482,  224  Fed.  624. 
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order  him  to  surrender  it  to  the  trustee  and  to  enforce  that  order  by  confine- 
ment as  for  contempt. ^^  Bepeated  refusals  to  explain  or  account  for  the 
disappearance  of  the  property  ordered  to  be  turned  over  may  lead  to  a  belief 
that  such  property  is  in  the  bankrupt's  possession  or  control,^  but  the  rule 
should  not  be  applied  irrespective  of  the  circimistances  of  the  particular 
case.^  The  power  to  pimish  for  a  disobedience  of  an  order  to  turn  over  assets 
should  not  be  exercised  in  doubtful  cases.^  Where  the  bankrupt  changes  his 
mind  and  subsequently  testifies  truthfully,  he  ought  not  to  be  punished  for 
contempt.^ 

b.  MisbehavicHr, —  Subdivision  2  clearly  refers  to  any  act  or  omission  at  a 
session  of  the  referee  court  or  near  its  place  of  sitting,  amounting  to  dis- 
respect or  contumacy.  No  accurate  definition  of  the  word  ^* misbehave"  is 
possible.^^  But  it  must  be  during  a  hearing,  or,  if  not,  in  the  presence  of 
the  referee,  amount  to  an  obstruction  of  the  hearing.  This  contempt  may 
be  committed  by  any  person.^ 

c.  Contempts  by  witnesses.^ — (1)  In  general. —  Subdivisions  3  and  4  sup- 
plement subdivision  1.  Subpoenaes  are  writs.  Neglect  to  produce  "any 
pertinent  document 'V  in  response  to  subpoena  is  a  contempt."  Refusal  to 
appear  after  being  subpoenaed  is  equally  so.^  A  bankrupt  who  has  no  excuse 
or  explanation  to  make  as  to  his  repeated  disobedience  of  orders  of  a  referee 
in  bankruptcy  to  appear  for  examination  and  to  produce  his  books  of  account, 
will  be  committed  for  contempt  upon  the  certificate  of  the  referee.^  But  a 
witness  cannot  be  adjudged  guilty  of  contempt  where  he  has  neither  been 
tendered   witness   fees,    nor   served  with    a    subpoena   duces  tecum}"     The 
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86.  In  re  Shachter  (D.  C,  Ga.),  9  Am. 
B.  R.  499,  119  Fed.  1010;  Boyd  v.  Glucklich 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  393,  116 
Fed  131;  In  re  Greenberg  (D.  C,  N.  Y.), 
5  Am.  B.  R.  840,  106  Fed.  496 ;  In  re  Schle- 
singer  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  361, 
42  C.  C.  A.  207,  102  Fed.  117;  In  re  Deuell 
(D.  a.  Mo.),  4  Am.  B.  R.  60,  100  Fed.  833; 
In  re  Mayer  (D.  C,  Wis.),  3  Am.  B.  R.  533, 
98  Fed.  839 ;  In  re  McCormick  (D.  C,  N.  Y.) , 
3  Am-.  B.  R.  340,  97  Fed.  566;  Matter  of 
Stavrahn  (O.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
168,  174  Fed.  330;  In  re  Krall  (D.  C, 
Conn.).  24  Am.  B.  R.  941,  182  Fed.  191; 
In  re  Greenberg  &  Bro.  (D.  C,  N.  Y.),  24 
Am.  B.  R.  943,  179  Fed.  413;  In  re  Lippman 
(D.  C,  K  Y.),  26  Am.  B.  R.  874,  184  Fed. 
551;  Matter  of  Krichensky  (D.  C,  Pa.), 
34  Am.  B.  R.  362,  219  Fed.  347. 

87.  In  re  Levy  (C.  C.  A.,  2d  Cir.),  15  Am. 

B.  R.  166,  142  Fed.  442;  In  re  Nisenson 
(D.  C,  N.  J.),  24  Am.  B,  R.  915,  182  Fed. 
912;  Matter  of  Dixon  (D.  C,  Mass.),  35 
Am.  B.  R.  482,  224  Fed.  624. 

"I  don't  know,"  **I  don't  remember." — 
Such  answers  do  not  conceal  the  falsehood' 
they  are  intended  to  hide.     In  re  Meier  (C. 

C.  A.,  8th  Cir.),  25  Am.  B.  R.  272,  182  Fed. 
799;  In  re  Richards  (D.  C,  Ark.),  25  Am. 
B.  R.  176,'  183  Fed.  601. 

88.  In  re  Davidson  (D.  C,  B.  Dy  1^  Am. 
B.  R.  337,  143  Fed.  673. 

89.  Samel  v.  Dodd  (C.  C.  A.,  5th  Cir.), 
16  Am.  B.  R.  163,  142  Fed.  68;  In  re  Gordon 
(D.  C,  N.  Y.),  21  Am.  B.  R.  290,  167  Fed. 
239;  In  re  Rogowski  (D.  C,  Ga.),  21  Am. 
B.  R.  563,  166  Fed.  165. 


30.  Recantation  of  false  testimony. — As  a 
general  rule,  in  cases  in  which  the  bankrupt 
has  begun  by  giving  even  intentionally  false 
testimony,  if,  during  the  course  of  the  same 
examination,  he  changes  his  mind  and  testi- 
fies truthfully,  he  ought  not  to  be  punished 
for  contempt.  In  exceptional  cases,  or  in 
caaes  where  the  recantation  does  not  take 
place  until  adjourned  dates,  and,  In  the 
n>eanwhile,  because  of  his  false  testimony  any 
injury  has  happened  to  the  estate,  a  differ- 
ent conclusion  may  be  reached.  Matter  of 
Gordon  (D.  C,  N.  Y.),  21  Am.  B.  R.  290, 
167  Fed.  239.  See  also  In  re  V^iesebrook  (D. 
C,  N.  Y.),  26  Am.  B.  R.  745,  188  Fed.  757. 

81.  Consult  Blight  y.  Fisher,  Fed.  Cas. 
1,542;  U.  S.  V.  Carter,  Fed.  Cas.  4,740; 
Sharon  v.  Hill,  24  Fed.  786.  See  also  Am. 
B.  R.  Dig.   I    1163. 

38.  The  statute  does  not  limit  conteinpt 
proceedings  to  the  bankrupt  only  but  in- 
cludes any  ''person.''  Matter  of  Bronstein 
(Ref.,  N.  Y.),  24  Am.  B.  R.  524. 

33.  See  also  Am.  B.  R.  Dig.  |  1165. 

34.  In  re  Fixen  k  Co.  (D.  C,  Cal.),  2  Am. 

B.  R.  822,  96  Fed.  748;   In  re  Howard   (D. 

C,  Cal.),  2  Am.   B.   R.   582,  96   Fed.  416. 
See  also  Am.  B.  R.  Di^  {  1164. 

35.  In  re  Ellerbe,  13  Fed.  530;  In  re  Spof- 
ford,  62  Fed.  443. 

36.  Matter  of  Sorkin  (D.  C,  N.  Y.),  20 
Am.  B.  R.  637,  166  Fed.  831. 

37.  In  re  Johnson  v.  Knox  Lumber  Co. 
(C.  C.  A,,  7th  Ga.),  18  Am.  B.  A.  50,  161 
Fed.  207. 
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empliasis  laid  upon  *^  pertinent ''  should  be  noted.  ^^  Refuse "  here  probably 
includes  '^  neglect."  The  restriction  stated  in  the  proviso  clause  is  important. 
A  referee's  subpoena  is  really  the  district  court's  in  effect,  and,  therefore, 
reaches  as  far  as  one  issued  in  a  case  pending  in  such  court.  So,  it  is  thought, 
of  a  mere  order  to  appear,  even  if  issued  by  the  referee.  Such  a  subpoena  or 
order  may  be  effective  outside  the  judicial  district,  if  the  residence  of  the 
witness  is  not  more  than  one  hundred  miles  away ;  ^  but  the  witness  cannot 
be  compelled  to  appear  before  a  referee  outside  of  the  State  in  which  such 
witness  resides.^  If  the  party  summoned  is  the  bankrupt  he  may  be  ordered 
to  appear  if  his  residence,  whether  in  the  district  or  the  State,  is  no  more 
than  one  hundred  and  fifty  miles  away.^  The  proviso  that  no  person  shall  be 
required  to  attend  as  a  witness  before  a  referee  at  a  place  outside  of  the 
place  of  his  residence  does  not  limit  the  general  provisions  of  the  United 
States  revised  statutes  relating  to  the  taking  of  depositions  and  the  attendance 
of  witnesses.*^ 

(2)  "  SuBPCEKTAEn." — The  connection  between  this  word  and  the  last  clause 
of  subsection  a  seems  close.  A  witness  who  refuses  to  appear  may  excuse 
himself  in  commitment  proceedings  if  his  lawful  mileage  and  fee  for  one  day's 
attendance  was  not  paid  or  tendered  him.^  The  subsequent  attempt  to  pui^e 
themselves  of  contempt,  by  offering  themselves  for  examination  should  be 
considered  in  the  infliction  of  punishment.^ 

(8)  Refusal  to  bb  swoeit  ob  to  testify, —  This  is  as  much  a  contempt 
as  refusal  to  appear.  A  bankrupt  who  leaves  the  office  of  the  referee  before 
the  completion  of  his  testimony  may  be  punished  for  contempt.^  The  refusal 
of  a  witness  to  answer  questions  because  of  their  incriminating  nature  is 
discussed  elsewhere.*®  After  having  taken  the  oath,  as  required,  a  refusal  to 
answer  questions  at  all  subjects  the  witness  to  punishment  for  contempt  *f or 
a  refusal  "to  be  examined  according  to  law.^  A  witness  who  persists  in 
using  insulting  and  offensive  language,  not  responsive  to  the  questions  put 
to  him,  and  entirely  irrelevant,  should  be  punished  for  contempt.*^  The 
authorities  are  uniform  that  intentionally,  testifying  falsely  or  vaguely  and 
contradictorily,  constitutes  a  contempt  of  court  under  this  section.'*®    Where 


88.  See  K.  S.,  §  876.  ConBoIt  In  re  Hem- 
street  (D.  C,  la.),  S  Am.  B.  R.  780,  117 
Fed.  568. 

89.  In  re  Cole  (D.  C,  Me.),  13  Am.  B.  R. 
300,  133  Fed.  414.  See  also  Am.  ti.  R.  Dig. 
{  49. 

40.  Compare  under  {  7. 

41.  Matter  of  Washington  Steel  &  Bolt  Co. 
(D.  C,  Wash.),  32  Am.  B.  R.  153,  210  Fed. 
984. 

4t.  For  the  mileage  and  fee,  see  R.  S.,  {{ 
848,  849,  and,  if  in  certain  of  the  Western 
States,  Act  of  August  3,  1892. 

48.  In  re  Farkas  (D.  C,  N.  Y.T,  30  Am. 
JB.  R.  337,  204  Fed.  343. 

44.  In  re  Vogel,  5  N.  B.  R.  393,  Fed.  Cas. 
16,084. 

45.  See  Bankr.  Act,  §  7. 

46.  In  re  Gitkin   (D.  C,  Pa.),  21  Am.  B. 
:B..  113,  164  Fed.  71. 

47.  Ohio   Valley    Bank    v.    Mack    (D.    C, 
CWiio),  20  Am.  B.  R.  919,  922.  163  Fed.  155. 

48.  In  re  Fellerman  (D.  C,  N.  Y.),  17  Am. 
0.   R.   785,    149   Fed.   244;   Matter   of  Bick 


(C.  C,  N.  Y.),  19  Am.  B.  R.  68,  155  Fed. 
908;  Matter  of  Gordon  (D.  C,  N.  Y.),  21 
Am.  B.  R.  290,  167  Fed.  239;  Matter  of  Schul- 
man  (D.  C,  N.  Y.),  21  Am.  B.  R.  288,  167 
Fed.  237;  Matter  of  Singer  (D.  C,  Pa.),  23 
Am.  B.  R.  28,  174  Fed.  208;  Matter  of  Bron- 
stein   (Ref.,  N*.  Y.),  24  Am.  B.  R.  524. 

Refusal  to  make  direct  answers. — ^Where 
a  bankrupt,  under  examination  before  a  ref- 
eree, persistently  answers  "I  don't  know" 
to  questions  about  his  property,  which  he 
must  and  evidently  does  know,  and  could 
answer  fully,  he  refuses  "to  be  examined 
according  to  law,"  and  is  guilty  of  "  con- 
tempt*' within  the  meaning  of  section  41-a, 
and  punishable  thereunder.  In  re  Gitkin 
(D.  C,  Pa.),  21  Am.  B.  R.  113,  164  Fed.  71. 
Where  a  bankrupt,  under  examination  before 
the  referee,  persistently  evaded  making  direct 
answsrs  to  questions  concerning  the  recent 
sale  of  a  house,  about  which  he  could  not 
have  been  ignorant,  and  it  becomes  necessary, 
because  of  such  conduct,  to  suspend  the  ex- 
amination, he  will  be  committed  to  jail  for 
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a  bankrupt's  whole  examination  is  a  perfectly  transparent  case  of  duplicity, 
intentional  evasion  and  refusal  to  make  any  explanation  of  the  facts  connected 
with  his  bankruptcy,  under  the  pretense  of  ignorance  and  stupidity,  and  he 
manifests  a  deliberate  determination  to  conceal  all  the  material  facts  within 
his  knowledge,  an  order  adjudging  him  guilty  of  contempt  of  court  and 
committing  him  to  jail  will  be  affirmed.*®  Likewise  where  a  bankrupt  on  his 
examination  before  the  referee  gives  wilful  false  testimony  as  to  his  property, 
he  may  be  suxnmarily  punished  for  contempt  by  the  district  judge.*^ 

in.  PRACTICK  AND  PUNISHMENT. 

a.  In  general. —  This  section  makes  it  plain  that  the  power  to  commit  for 
contempt  before  a  referee  was  not  conferred  upon  the  latter  but  was  conferred 
on  the  judge  of  the  court  of  bankruptcy  before  whom  the  matter  must  be 
certified  in  accordance  with  its  provisions;  and  in  order  that  the  court  may 
take  cognizance  of  the  offense  and  punish  the  offender,  he  must  be  proceeded 
against  strictly  in  accordance  with  the  mode  pointed  out  by  the  bankruptcy 
act,  and  any  deviation  from  that  procedure  the  bankrupt  may  take  advantage 
of  on  a  motion  to  dismiss  the  proceedings.  The  statutory  procedure  being 
full  and  complete  must  be  strictly  followed  and  a  failure  to  do  so  will  be 
fatal." 

b.  Notice  to  person  charged. —  The  person  charged  with  contempt  for  failure 
to  comply  with  an  order  of  the  referee  should  not  be  punished  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so.*®  He  should  have  notice 
of  the  motion  to  punish  him  for  such  disobedience  and  have  his  day  in 
court,**  and  the  fact  that  the  bankrupt,  upon  proceedings  for  contempt,  is 
allowed  to  be  cross-examined  does  not  cure  the  defect  of  want  of  notice.** 


contempt.  In  re  Singer  (D.  C,  Pa.),  23  Am. 
B.  R.  28,  174  Fed.  208. 

TestifTuis  falsely  on  hearing  before  ref- 
eree.—  Evidence  on  motion  to  punish  a  wit- 
ness for  contempt  held  to  sustain  a  finding 
that  his  conduct  was  contemptuous  in  testi- 
fying falsely  in  a  proceeding  wherein  an  en- 
deavor was  made  to  show  that  a  sale  by 
bankrupt  of  a  stock  of  goods  a  few  days  be^ 
fore  bankruptcy  was  collusive,  and  that  he 
should  be  punished  therefor.  In  re  Michaels 
(D.  C,  N".  Y.),  28  Am.  B.  R.  38,  194  Fed. 
552. 

48.  Matter  of  Schulman  (C.  C.  A.,  2d  Cir.) , 
23  Am.  B.  R.  809,  177  Fed.  191;  United 
States  V.  Appel  (D.  C,  N.  Y.),  31  Am.  B.  R. 
164,  211  Fed.  495;  Matter  of  Shear  (D.  C, 
N.  Y.),  32  Am.  B.  R.  833,  188  Fed.  677. 

50.  Matter  of  Shear  (D.  C,  N.  Y.),  32 
Am.  B.  R.  833,  188  Fed.  677. 

61.  In  re  Gitkin  (D.  C.,  Pa.),  21  Am.  B. 
R.  113,  164  Fed.  71. 

52.  In  re  .Hausman  (C.  C.  A.,  2d  Gir.),  10 
Am.  B.  R.  64,  121  Fed.  984;  In  re  Cole 
(C.  C.  A.,  l«t  Cir.),  16  Am.  B.  R.  302,  144 
Fed.  392;  First  Natl  Bank  of  Biddeford  v. 
Cole  (C.  C.  A.,  Ist  Cir.),  16  Am.  B.  R.  302, 
144  Fed.  392. 

53.  In  re  Cole  (C.  C.  A.,  Ist  dr.),  20  Am. 
B.  R.  761,  163  Fed.  180;  In  re  Rosser  (C.  C. 
A.,  8th  Cir.),  4  Am.  B.  R.  153,  101  Fed.  562; 
revg.  2  Am.  B.  R.  746,  96  Fed.  308;  In  re 
Stavrahn  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R. 
168,  174  Fed.  330;  In  re  Hausman  (C.  0.  A.j 


2d  Cir.),  10  Am.  B.  R.  64,  14  Fed.  984;  In  re 
Baum  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  295, 
169  Fed.  410.  See  also  Am.  B.  R.  Dig.  f| 
1171,  1172. 

Entitled  to  hearing. — ^Where  a  person  has 
been  duly  ordered  to  pay  over  to  Uie  trustee 
money  found  to  be  due  the  estate  and  he  fails 
to  do  so,  he  is  nevertheless  entitled  to  be 
heard  on  the  question  whether  he  should  be 
committed  to  jail  for  euch  failure,  and  an 
er  parte  order,  judging  him  in  contempt,  of 
the  application  for  which  he  had  no  notice 
stating  when  or  where  such  application  would 
be  made,  will  be  reversed.  Matter  of  Banzai 
Mfg.  Co.  (C.  C.  A.,  2d  Cir.),  26  Am.  B.  R. 
497,  183  Fed.  298.  Where  an  order  requiring 
a  bankrupt  to  turn  over  property  to  his  trus- 
tee was  based  upon  allied  disclosures  of  the 
bankrupt  when  under  examination  prior 
thereto,  without  notice  to  him  that  his  ex- 
amination was  to  be  used  against  him,  and 
upon  further  testimony  taken  without  no- 
tice to  him  and  without  giving  him  an  oppor- 
timity  to  appear  and  cross-examine  the  wit- 
nesses, he  being  in  fact  detained  elsewhere 
by  order  of  the  referee  at  the  instance  of 
the  trustee  while  such  testimony  was  being 
taken,  such  order  deprived  the  bankrupt  m 
his  legal  rights  and  should  be  annulled.  In 
re  Frank  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
486,  192  Fed.v  794. 

54.  In  re  Rosser,  (C.  O.  A.,  8th  Cir.),  4 
Am.  B.  R.  153,  101  Fed.  562. 
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c.  The  oertiflcate  of  the  referee. —  The  judge  alone  can  punish  for  a  con- 
tempt oommitted  before  the  referee.^  He  is  notified  of  the  contempt  by  a 
certificate,  signed  and  usually  prepared  by  the  referee."*  The  certification  of 
the  record  to  the  district  judge  is  not  a  jurisdictional  condition  but  only  a 
matter  of  procedure^  and,  the  court  having  power  under  section  sixteen,  sub- 
division two,  to  punish  persons  for  contempts  committed  before  referees  an 
order  ccMnmitting  a  person  for  contempt,  granted  without  such  certification, 
is  not  subject  to  collateral  attack  by  habeas  corpus.^''  This  certificate  must 
give  ^' the  facts"  and  show  the  commission  of  one  of  the  contempts  enumerated 
in  subdivision  a.  The  certificate  slould  be  filed  with  the  clerk  of  the  court. 
Where  a  referee  rules  that  certain  evidence  is  improper  he  may  refuse  to 
certify  the  matter  for  contanpt  proceedings  to  the  judge."  The  certificate 
is  not  binding  upon  the  bankruptcy  court  nor  does  it  conclude  the  court's  action 
in  any  way.* 

d.  Pleading  and  evidenoe.<»— On  the  filing  of  the  referee's  certificate,  the 
matter  is  customarily  brought  up  on  petition  and  order.  If  by  petition,  the 
facts  stated  should  bring  it  clearly  within  subdivision  a,  and  the  order  should 
.be  in  the  nature  of  an  order  to  show  cause.*^  A  petition,  ailing  in  substance 
that  bankrupts  during  their  examination  knowingly  and  wUfully  committed 
perjury  on  many  occasions,  does  not  state  a  case  of  contempt  under  this 
section.®  A  copy  of  the  petition  should  be  served  with  the  order.  ^  Attach- 
ment may  also  be  asked,  and,  in  exceptional  cases,  granted.^  Although, 
perhaps,  the  bankrupt  or  person  charged  with  contempt  need  not  plead, 
it  is  often  advantageous  to  set  out  the  defense  in  a  definite  manner  so  that 
the  court  may  pass  on  it  intelligently  with  a  view  of  bringing  the  issues 
clearly  before  tiie  appellate  tribunal.  This,  of  course,  should  not  be  allowed 
to  permit  unnecessarily,  one  set  of  pleadings  after  another,  or  in  any  way  to 


M.  Smith  y.  Bellord  (C.  C.  A.,  6t]i  Cir.), 
5  Am.  B.  R.  291,  106  Fed.  66S;  Bank  of 
Rarenswood  y.  Johnson  (C.  C.  A.,  4th  Cir.), 
16  Am.  B.  R.  206,  143  Fed.  463;  In  re  Git- 
kin  (D.  C,  Pa.),  21  Am.  B.  R.  113,  164  Fed. 
71,  holding  that  a  witness  may  not  be  pim- 
ished  for  contempt  before  a  referee  unless  the 
matter  is  certified  to  district  judge,  as  re- 
quired by  this  section. 

66.  In  re  Salkey,  Fed.  Oas.  12,254;  In  re 
Graves,  20  Fed.  60;  Ohio  VaUey  Bank  Go. 
T.  Mack  (D.  €.,  Ohio),  20  Am.  B.  R.  019, 
163  Fed.  155;  In  re  Wiesebrock  (D.  C,  N. 
Y.),  26  Am.  B.  R.  746,  18S  Fed,  757. 

A  referee  has  the  ri^t  to  enter  an  order 

directing  the  bankrupt  to  surrender  to  the 

trustee  any  money  or  property  which  he  has 

found  to  be  in  the  possession  or  under  the 

control  of  the  bankrupt,  opportunity  having 

been  given  to  such  bankrupt   to  be   heard 

upon    this    question;    upon    the    refusal    or 

n^lect  of  the  bankrupt  to  obey  the  order 

-thus  made,  the  referee  may  enter  upon  the 

xecord  the  fact  of  such  disobedience,  and  the 

:Mwct  that  the  bankrupt  is  therefore  in  con- 

-ftempt  of  court;  the  facts  must  then  be  certi- 

:^ed  to  the  district  judge,  who  will  then  deal 

-^dth  the  question  as  if  the  case  had  originally 

in  the  district  court.    In  re  Miller  ( D. 

:,  la.),  5  AnL  B.  R.  184,  105  Fed.  57.    See 


also  In  re  Oliver  (D.  C.,  Cal.),  2  Am.  B.  R. 
73,  96  Fed.  85. 

57.  U.  S.  ex  rel.  Birbaum  v.  Henkel  (O.  C., 
N.  Y.),  26  Am.  B.  R.  199,  185  Fed.  658. 

58.  In  re  Romine  (D.  0.,  W.  Va.),  14  Am. 
B.  R.  786,  138  Fed.  837. 

59.  Conclusfveness  of  referee's  findings. — 
A  referee's  findings  that  bankrupt  was  with- 
holding property  in  a  certain  sum,  deduced 
from  statements  of  account  which  were  in 
several  respects  but  an  approximation,  and 
whieh  were  not  based  solely  upon  book  en- 
tries or  other  controlling  data,  or  made 
upon  conflicting  evidence  depending  upon  the 
credibility  of  witnesses,  will  not  operate  as 
an  estoppel  or  otherwise  conclude  the  bank- 
ruptcy court,  in  proceedings  to  puni«h  bank- 
rupt for  contempt  in  failing  to  obey  an  order 
of  the  referee  to  turn  over  to  the  trustee 
the  sum  so  found  to  be  due.  In  re  Haring 
(C.  C.  A.,  6th  Oir.),  29  Am.  B.  R.  387,  203 
Fed.  229,  affg.  27  Am.  B.  R.  285,  193  Fed. 
168. 

60.  See  also  Am.  B.  R.  Dig.  §{  1170,  1173. 

61.  Creditors  v.  Cbzzens,  Fed.  Cas.  3,378; 
U.  S.  V.  Berry,  24  Fed.  780;  In  re  Swan, 
150  U.  S.  637,  37  L.  Ed.  1207. 

62.  Magen  v.  Campbell  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  694,  186  Fed.  676,  revg.  24  Am. 
B.  R.  63,  179  Fed.  672. 

63.  In  re  Fhelan,  62  Fed.  817. 
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cause  protracted  delay.**  The  ability  to  turn  over  assets  is  not  a  matter 
of  affinnative  allegation  in  the  petition;  the  inability  to  restore  is  rather  a 
matter  of  defense.®^  On  the  return  of  the  order  or  appearance  of  the  alleged 
contemner,  the  judge  must  "in  a  summary  manner,  hear  the  evidence  of  the 
acts  complained  of,"  and  punish  or  refuse  to  punish  in  the  same  manner  as 
if  the  contempt  had  been  committed  before  him.  The  district  judge,  in  a 
proceeding  for  the  pimishment  of  a  bankrupt  for  refusing  to  obey  the  order 
of  a  referee  may  refer  to  such  order  and  whatever  prior  proceedings  occurred 
before  the  referee.  He  should  also  receive  all  material  proofs  relating  to 
matters  preceding  the  referee's  report,  as  well  as  those  following  it^  In  the 
review  of  such  an  order  of  the  referee  the  ordinary  rule  as  to  the  force  of 
findings  of  fact  is  not  applicable  for  the  reason  tiiat  the  determination  is 
not  governed  by  the  weight  of  testimony,  as  the  enforcement  of  the  order 
devolves  upon  the  reviewing  court,  and  with  it  the  duty  of  ascertaining  if  a 
sufficient  cause  exists.^  Formerly,  it  was  held  that  the  respondent's  answer 
must  be  taken  as  true.^  This,  however,  seems  not  now  the  law.*®  The  issue 
raised  by  the  response  or  answering  affidavits  may  be  referred  to  a  referee 
as  special  master  ;'^^  but  not,  it  is  thought,  to  the  referee  before  whom  the 
contempt  was  committed.  Where  the  district  judge  allows  the  bankrupt  five 
days  after  the  entry  thereof  to  comply  with  the  order  of  the  referee,  such 
order  is  to  be  deemed  affirmed.''^ 

e.  Fimiflhment. —  If  found  guilty,  the  contemner  may  be  fined  or  impris- 
oned^ or  both;  but  not  punished  in  any  other  way."  There  seems  to  be  no 
limit  on  the  time  of  imprisonment.  Usually  the  order  provides  that  he  stand 
committed  until  he  performs  the  act  for  failure  of  which  he  is  declared  to  be 
in  contempt.  A  commitment  of  this  kind  has  been  held  not  a  violation  of  the 
•constitutional  prohibition  against  imprisonment  for  debt.'*    But  it  is  not  the 


64.  In  re  Goodrich  (C.  O.  A.,  Ist  dr.), 
25  Am.  B.  R.  787,  184  Fed.  6. 

65.  AUegatlon  as  to  ability. — Where  it  has 
been  determined,  after  a  fnll  hearing,  that 
a  l^ankrupt  has  concealed  the  proceeds  of  a 
sale  of  certain  real  estate,  a  petiticm  by  the 
trustee  to  punish  him,  as  for  contempt,  for 
disobedience  of  an  order  requiring  him  to 
turn  over  such  proceeds,  need  not  allege 
the  bankrupt's  present  ability  to  comply  with 
said  order.  Matter  of  Stavrahn  (C.  G.  A., 
2d  Cir.),  23  Am.  B.  R.  168,  174  Fed.  330. 

66.  In  re  Goodrich  (C.  C.  A.,  1st  Cir.),  2S 
Am.  B.  R.  787,  184  Fed.  5;  In  re  Cole  (C. 
C.  A.,  Ist  Cir.),  20  Am.  B.  R.  761,  163  Fed. 
180,  90  0.  0.  A.  60.    * 

Notes  of  testimony  given  by  bankrupts  on 
examination  at  creditors'  meeting  which  was 
not  completed  because  of  their  refusal  to 
answer,  are  admissible  in  evidence  in  a  pro- 
ceeding to  punish  them  for  contempt,  al- 
though neither  were  read  to  or  signed  by 
them,  as  required  by  General  Order  No.  22, 
especially  where  their  accuracy  is  proved  by 
the  stenographer  who  made  them.  Matter  ot 
Kaplan  Bros.  (C.  C.  A.,  3d  dr.),  32  Am. 
B.  R.  306,  213  Fed.  753. 

67.  In  re  Mayer  (D.  C,  Wis.),  3  Am.  B. 
R.  533,  98  Fed.  839.  See  also  In  re  Tudor 
(D.  C,  Ool.),  2  Am.  B.  R.  808,  98  Fed.  942. 

68.  See    the    minority    opinion    of    Judge 


Shelby  in  In  re  Purvine  (C.  C.  A.,  5th  Cir.), 
2  Am.  B.  R.  787,  96  Fed.  192.  And  see 
In  re  May,  1  Fed.  737. 

69.  In  re  Pitman,  Fed.  Cas.  11,184. 

70.  In  re  McCormick  (D.  C,  N.  Y.),  3 
Am.  B.  R.  340,  97  Fed.  666;  In  re  Speyer, 
Fed.  Cas.  13,239.  The  contempt  mmt  be 
proved  beyond  a  reasonable  doubt.  In  re 
Cashman  (D.  C,  N.  T.),  21  Am.  B.  R.  284, 
168  Fed.  1008. 

71.  In  re  Hershkowita  (D.  C,  N.  Y.),  14 
Am.  B.  R.  86,  136  Fed.  950. 

78.  Bankr.  Act,  §  2  (13). 

73.  Imprisonment  for  debt-^In  re  Ander- 
son (D.  C,  S.  Car.),  4  Am.  B.  R.  640,  103 
Fed.  854;  Ripon  Knitting  Mills  y.  Schreiber 
(D.  C,  Wash.),  4  Am.  B.  R.  299,  101  Fed. 
810;  In  re  Schlesinger  (C.  C.  A.,  2d  Cir.), 
4  Am.  B.  R.  361,  102  Fed.  117;  Matter  of 
Lavor  (C.  C.  A.,  2d  Cir.),  15  Am.  B.  R.  290, 
142  Fed.  960;  In  re  Rosser  (C.  C.  A.,  8th 
Cir.),  4  Am.  B.  R.  163,  1(V1  Fed.  562,  revg. 
2  Am:  B.  R.  746,  96  Fed.  308;  In  re  Epstein 
(D.  C,  Pa.),  30  Am.  B.  R.  387,  206  Fed. 
568.  Compare  Bogart  v.  Supply  Co.,  27  Fed. 
722. 

An  order  to  pay  over  money,  or  to  sur- 
render other  property  as  the  case  may  be, 
in  the  possession  of  the  bankrupt  and  form- 
ing part  of  his  estate,  is  not  an  order  for 
the  payment  of  a  debt,  but  an  order  for  the 
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intention  of  the  law  fhat  a  contemnor  should  be  perpetually  imprisoned  where 
it  appears  that  he'  is  actually  unable  to  respond ;  he  will  ordinarily  be  released 
after  the  court  is  satisfied  that  he  has  been  adequately  punished  for  his 
oontumacy.^^  If  the  offense  is  a  criminal  contempt,  that  is,  against  the 
authority  of  the  court,  the  commitment  may  be  for  a  specified  termJ'  The 
practice  after  the  filing  of  the  certificate  conforms  to  that  in  the  Federal 
courts  and  the  numerous  precedents  and  text-books  may  be  consulted  with 
profit^*  The  remedy  of  the  contemnor  after  commitment  is  habeas  corpus.^ 
An  order  of  commitment,  granted  without  Ihe  referee  certifying  to  the  judge 
facts  constituting  a  contempt,  is  not  subject  to  collateral  attack  by  habeas 
corpus.'®  Where  a  bankrupt  has  been  confined  for  failing  to  comply  with 
an  order  requiring  him  to  pay  at  large  sum  of  money  to  his  trustee,  he  will 
be  discharged  where  he  shows  that  he  has  no  money  or  property,  either  in 
possession  or  under  his  control,  and  none  is  held  for  his  benefit,  atid  that  he  is 
never  likely  to  be  able  to  pay.''* 


surrender  of  asseta  of  the  bankrupt  placed 
in  cuttodia  legis  by  the  adjudication ;  and  bis 
commitment  upon  refusing  to  comply  with 
the  order  is  not  imprisonnKnt  for  debt. 
6amel  ▼.  Dodd  (C.  G.  A.,  5th  Cir.),  16  Am. 
6.  R.  163,  142  Fed.  6S.  And  see  Stuart  t. 
Beynolds  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R. 
412,  204  Fed  700,  afTg.  27  Am.  B.  R.  200,  100 
Fed.  067. 

74.  In  re  Karp  (D.  C,  N.  Y.),  28  Am. 
B.  R.  550,  106  Fed.  OOS. 

Failure  of  bankrupt  to  deliver  assets. — A 
iMUikmpt,  against  whom  an  applieatioa  for 
aa  attachment  is  made  because  of  his  failure 
to  deliver  assets  to  his  trustee,  should  not 
be  subject  to  an  indefinite*  term  of  imprison- 
ment based  upon  the  finding  of  a  serious  eon- 
troverted  fact  reached  without  the  sanction 
and  support  of  the  verdict  of  a  jury.  Mat- 
ter of  Heyman  (D.  €.,  Pa.),  33  Am.  B.  R. 
887. 

70.  Matter  of  Kaplan  Brothers  (C.  C.  A., 
3d  dr.),  32  Am.  B.  R.  305,  213  Fed.  753, 
holding  that  a  contempt  of  a  bankrupt  in 
refusing  to  be  ezanvined  may  be  punished  by 
a  definite  term  of  imprisonment,  where  the 
proceeding  is  carried  on  against  the  defend- 
ants by  and  before  ofikuals  representing  the 
public 


Civil  and  criminal  contempt  eztingnishod. 
— The  character  and  purpose  of  the  punish- 
ment distinguish  civil  and  criminal  con* 
temppts,  the  punishment  for  a  civil  contempt 
being  remedial  and  for  the  benefit  of  the 
complainant  in  the  contempt  proceedings, 
while  the  punishmnt  for  a  criminal  contempt 
is  punitive,  to  vindicate  the  authority  of 
the  court;  if  imprisonment  be  imposed  in  a 
civil  proc»eeding  it  must  be  coercive  in  its 
nature  and  the  commital  must  stand  only 
unless  and  until  the  defendant  performs  the 
affirmative  act  required  by  the  court's  order, 
but  when  inflicted  in  a  criminal  proceeding 
it  is  fixed  and  certain  as  a  punisnment  for 
completed  disobedience  of  orders  or  for  other 
past  wrongdoing.  In  re  Kahn  {C,  C.  A.,  2d 
Cir.),  3a  Am.  B.  R.  322,  204  Fed.  581,  citing 
Gompers  v.  Buck  Stove  Co.,  221  U.  S.  418,  65 
L.  Ed.  707,  31  Sup.  Gt.  402. 

76.  Compare  under  |  2. 

77.  Compare  In  re  Houston  (D.  C.»  Ky.), 
2  Am.  B.  R.  107,  04  Fed.  110. 

78.  United  States  ex  rel.  6iri>aum  v. 
Henkel  (a  C,  N.  Y.),  26  Am.  B.  R.  100^, 
186  Fed.  558. 

79.  In  re  Oammings  (D.  C,  Pa.),  26  Am. 

B.  R.  477,  188  Fed.  767;  In  re  Epstein  (D. 

C,  Pa.),  30  Am.  B.  R.  387,  206  Fed.  568. 


SECTION   FORTY-TWO. 


RECORDS  OF  REFEREES. 

§  42.  Records  of  Referees. —  a  The  .records  of  all  proceedings  ixi 
each  case  before  a  referee  shall  be  kept  as  nearly  as  may  be  in  the 
same  manner  as  records  ftre  now  kept  in  equity  cases  in  circoit  courts 
of  the  United  States. 

b  A  record  of  the  proceedinge  in  each  case  shall  be  kept  in  a 
separate  book  or  books,  and  shall,  together  with  the  papers  on  file, 
constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall, 
when  the  case  is  concluded  before  the  referee,  be  certified  to  by  him, 
and,  together  with  such  papers  as  are  on  file  before  him,  be  trans- 
mitted to  the  court  of  bankruptcy  and  shall  there  remain  as  a  part 
of  the  records  of  the  court. 


Analogous  provisions:    In  U.  S.:    Act  of  1867,  |  4,  R.  S.,  {  5000. 

In  Eng.:    Nona 
Cross-references:     To  the  law:     Certified  copies  of  proceedings  before  referee  admitted  as 
evidence,  §  21-(l. 
Duty  of   referee  to  make  up  records  embodying  evidence  or   substance   thereof^ 
I  39-a(5) ;  duty  to  preserve  evidence  taken  before  liim,  §  39-a(9). 
To  the  General  Orders:    Referee  to  indorse  papers  filed  with  him,  XL 
Proof  of  claims  and  other  papers  filed  with  referee,  XX 
Examination  of  witnesses  before  referee,  how  conducted;  depositions  to  be  taken 

and  signed  by  witness,  XXII. 
Orders  of  referee  to  recite  as  to  notice,  etc.,  XXIII. 
List  of  claims  to  be  transmitted  to  clerk,  XXIV. 


SYNOPSIS  OF  SECTION. 
RBCORDS  OF  REFERBBS. 

I.  Records  of  Referees,  696. 

a.  How  kept,  696. 

b.  Wh(U  are  records,  697. 

c.  When  and  how  certified  to  the  derk,  697. 


I.  RECORDS  OF  REFEREES. 

a.  How  kept. —  Section  39  (5)  (7)  requires  tlie  referee  to  keep  records 
and  transmit  them  to  the  clerk;  this  section  should  be  construed  tiierewith. 
The  records  should  conform  in  general  to  the  records  of  equity  cases  in  the 
district  courts.     The  former  law  required  that  a  short  memorandum  be  made 

[696] 
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of  the  proceedings,  and  a  copy  of  it  sent  each  day  to  the  clerk.^  This  is  not 
required  now.  By  analogy,  however,  some  referees  make  typewritten  memo- 
randa of  meetings  or  orders  on  separate  sheets  of  paper,  filing  them  in  a 
temporary  cover  from  time  to  time  and  binding  the  whole  into  a  book  at  the 
end  of  the  case.^  No  papers  are  actually  recorded;'  and  formal  orders  are 
not  inserted  in  the  record  books.  They  shonld  be  drawn  and  filed  by  the 
attorneys  in  charge.  After  reference,  all  papers  should  be  filed  with  the 
referee,^  and  he  shonld  indorse  them  with  ^^  the  day  and  hour  of  filing  and  a 
brief  statement"  of  their  character."^ 

b.  What  arc  records. — ^As  provided  in  subsection  h,  the  record  of  a  case 
consists  of  the  referee's  record  book  and  ^^the  papers  on  file;"  all  testimony 
taken  should  form  a  part  of  the  record  book.  Some  referees  have  adopted  a 
record  wrapper  into  which  are  bound  the  sheets  constituting  the  record  book, 
the  whole,  at  the  conclusion  of  the  case,  wrapped  about  the  papere  that  have 
been  filed,  thus  making  a  compact  bundle.  Others  make  up  what  may  be 
called  a  roll  of  the  proceeding.  The  records  constitute  the  case  and  when 
through,  copies,  introduced  in  evidence  in  other  courts,  are  prima  facie 
proof  of  the  facts  stated  tiberein.*  Testimony  taken,  as  authorized  by  the 
referee,  is  a  part  of  &e  record  in  the  proceedings,  and  creditors  generally 
have  access  to  it  while  it  remains  in  the  custody  of  the  referee.' 

c.  When  and  how  certified  to  the  clerk. —  Under  subsection  c,  when  the 
case  is  concluded  before  the  referee,  his  records  must  be  certified  to  by  him 
and  transmitted  to  the  clerk.  This  means  when  the  case  is  administered; 
whether  the  bankrupt  has  his  discharge  or  not  is  not  material.  It  is  thought 
too,  that  when  a  trustee  is  appointed  but  fails  to  qualify,  or  qualifies,  and 
files  s  report  of  no  assets  but  does  not  ask  for  a  final  meeting,  the  case,  after 
a  su£Scient  lapse  of  time,^ — as,  for  instance,  when  no  claims  have  been  filed 
and  a  year  elapsed' — will  be  deemed  "concluded."  The  records  should  be 
accompanied  by  a  brief  certificate  by  the  referee  to  the  effect  that  the  case  is 
closed  and  that  the  papers  handed  up  constitute  his  records.^  It  is  often 
attached  to  or  forms  the  filing  cover  of  the  record  books.  When  thus  filed, 
the  referee's  records  become  a  part  of  those  of  the  district  court  itself.  From 
that  time,  the  referee  ceases  to  iiave  jurisdiction  of  the  case.^® 


1.  Act  of  1867,  I  4,  R.  8.,  {  5000. 

The  Bankrvptcy  Act  is  strict  in  requiring 
a  paper  constituting  a  part  of  the  record  to 
be  carefully  and  formallj  kept.  Matter  of 
LAoey  &  Co.  (D.  C,  Sup.  Ct),  35  Am.  B.  R. 
231,  43  Wash.  L.  Rep.  434. 

8.  For  an  elaborate  and  satisfying  system 
of  records,  see  that  suggested  in  1  N*.  B.  N. 
450-461. 

S.  Compare  R  8.,  §  4992. 

4L  General  Order  XX. 

5.  General  Order  11. 

6.  Bankr.  Act,  |  21 -d.  Compare  Act  of 
1867,  i  38;  In  re  Spencer,  Fed.  Cas.  13,229; 
In   re  Grane,  Fed.  Cas.  3,352. 

7-  In  re  Sammelsohn    (D.  C,  N.  Y.),  23 


Am.  B.  R.  628,  174  Fed.  911,  citing  Collier 
on  Bankmptey  (7th  ed.),  p.  622. 
a.  See  Bankr.  Act,  |  57-n. 

9.  For  a  form,  see  1  N.  B.  N.  120,  Form 
N. 

10.  The  record  to  be  certified  on  appeal 
in  bankruptcy  cases  is  the  record  of  the  case 
in  the  bankruptcy  court,  and  an  appeal  will 
not  be  heard  until  a  complete  record,  contain- 
ing, in  itself  and  not  by  reference,  M  the 
papers,  exhibits,  depositions  and  other  pro- 
ceedings necessary  to  the  hearing  in  the  ap- 
pellate court,  has  been  prepared  by  the  clerk 
at  the  direction  of  counsel.  Cook  Inlet  Coal 
Fields  Co.  V.  Caldwell  (C.  C.  A,  4th  Cir.). 
17  Am.  B.  T2.  135,  147  Fed.  475.  See  also 
Am.  B.  R.  Dig.  ||  1242,  1206. 


SECTION   F0RT7-TH&EE. 


REFEREE'S  ABSENCE  OR  DISABILnT. 

^  §  43.  Referee's  Absence  or  Disability. — a  Whenever  the  office  of  a 
referee  is  vacant,  or  its  occupant  is  absent  or  disqualified  to  act,  the 
judge  may  act,  or  may  appoint  another  referee,  or  another  referee 
holding  an  appointment  under  the  same  court  may,  by  order  of  the 
judge,  temporarily  fill  the  vacancy. 


Analogous  pvoTisiont:    In  U.  S.;    Act  d  1807,  §  5,  R.  S.,  |  5007. 

In  Sng.:    None. 
Cross-references:     To  the  law:     Reference  of  cases  after  adjudication  to  referee  within 
territorial  juriscfiction,  |  22. 
Appointment,  terms  and  districts  of  referees,  |  34(1). 
Compensation  and  fees  of  referee,  |  40. 
To  the  General  Orders:    Filing  petitions  against  bankrupt  in  two  or  more  districts  VI. 


I.  REFEREE'S  ABSENCE  OR  NSABILITT. 

This  section  supplementB  §  34  (1),  and  confers  jurisdiction  on  the  judge 
to  appoint  a  new  referee  when  the  referee  of  a  specified  jurisdiction  is 
absent  or  disqualified  or  the  oflBce  is  vacant  In  any  of  such  cases,  (1)  the 
judge  may  act,  or  he  may  (2)  appoint  another  referee  or  (3)  he  may  desig- 
nate a  referee  of  the  same  judicial  district  to  fill  the  vacancy.  The  section 
is  often  availed  of  when  a  referee  is  disqualified^  in  a  specified  case.  It 
could,  it  is  thought,  be  used  where  a  referee  suffered  from  a  prolonged  illness 
or  became  insane,  he  being  then  ^^ absent"  from  his  duties  as  much  as  if 
out  of  the  country.  If  not,  the  judge  could  remove  him  under  the  authority 
given  by  §  34.  The  power  to  transfer  cases  from  one  referee  to  another,* 
and  the  pro-rating  of  fees'  in  that  event,  are  considered  elsewhere.  This 
section  seems  to  imply  that,  subject  to  the  exception  in  §  22-b,  all  cases 
arising  in  a  referee  district  must  in  the  first  instance  be  referred  to  that 
referee.*  Except  where  specially  appointed  under  this  section  to  fill  a  vacancy 
temporarily,  the  jurisdiction  of  a  referee  does  not  extend  outside  the  district 
of  his  appointment.* 


1.  See  imder  §  39  of  this  work. 

8.  Bankr.  Act,  {  22-b. 

8.  Bankr.  Act,  f  40-b. 

4.  Compare  Bankr.  Act,  §  22-a. 


6.  In  re  Schenectady  Engineering  k  Const. 
Co.  (D.  C,  N.  Y.),  17  Am.  B.  R.  279,  147 
Fed.  8<S8. 
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SECTION    F0RT7-F0UB. 


APPOniTMENT  OF  TRUSTEES- 

§  44.  Appointment  of  Trustees.— a  The  creditors  of  a  bankrupt 
estate  shall,  at  their  first  meeting  after  the  adjudication  or  after  a 
vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set  aside  or  a  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  office  of  trustee, 
appoint  one  trustee  or  three  trustees  of  such  estate.  If  the  creditors 
do  not  appoint  a  trustee  or  trustees  as  herein  provided,  the  court 
shall  do  so.  

Aaaloffrat  ptowiakm:    In  U.  S.:    Act  of  1867,  |§  13,  18,  R/  S.,  i|  5034,  6036,  5038,  6089, 
6040,  6041,  6042;  Act  of  1841,  {  3;  Act  of  1800,  §|  6,  7. 
la  Ens.:    Act  of  1883,  H  121,  84;  u  to  official  receirer  being  trustee,  H  54(1),  121. 
CroM-i«f^ix«iicM:    To  tiM  Uw.    Trustee  ineludee  aU  of  the  trusteee  of  an  estate,  (  1(26). 
Jurisdiction  of  bankruptcy  court  to  appoint  trustees,  I  2(17). 
Qualifications,  death  or  remoral  of  trustee,  |§  45,  46. 
Duties  of  trustees,  generally,  {  47;  compensation,  §  48. 
Acooonts  and  papers;  bonds,  ||  49,  60-b,  c,  k. 

Meetings  of  creditors,  how  conducted,  §  65;  voting  at  creditors'  meetings,  (  66. 
P^oof  and  allowance  of  claims,  §  67;  provable  debts,  §  63. 
To  the  Genenl  Orders:    Appointment  of  trustee  subject  to  approval  of  referee  or  judge, 

xra. 

Official  trustees  not  to  be  appointed,  XIV. 

Trustee  not  appointed  in  voluntary  cases  where  there  are  no  assets,  XV. 

Notice  to  trustee  of  his  appointment,  XVI. 

Special  duties  of  trustee,  XVII. 

Special  meetings  of  creditors  because  of  vacancy,  XXV. 
To  the  Official  Forms:    Appointment  of  trustee  by  creditors,  No.  22;  by  referee,  No.  23. 

Notice  to  trustee  of  his  appointment,  No.  24;  official  bond,  No.  25;  order  approving 
bond.  No.  26. 

Order  that  no  trustee  be  appointed,  No.  27. 

Petition  for  removal  of  tftastee.  No.  62;  notice  of  petition,  No.  53;  order  for  re- 
moval. No.  64;  order  for  choice  of  new  trustee,  No.  56. 

See  also  Supplementary  Forms,  posf;  Hagar  and  Alexander's  Bankruptcy  Forms, 
2d  Ed..  Nos.  173,  194,  195,  197,   198. 


SYNOPSIS  OF  SECTION 
APPOINTMBlfT   OF   TRUSTBBA. 

I.  EQstory  and  Comparative  Legislationy  700. 

a.  Scope  of  section,  700. 

b.  Compdrative  legislation^  700. 

(1)  In  England,  700. 

(2)  In  the  United  States,  701. 
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n.  Appointment  of  Trustees,  701. 

a.  In  generalj  701. 

b.  By  creditors  at  first  meetingflOl.  ' 

c.  Voting  for  trustees,  702. 

d.  Ajypoinimenl  by  the  court  or  refereCy  703. 

(1)  Failttbb  to  aobbb,  703. 

(2)  Delay  in  appointment,  703. 

(3)  Disputed  claims,  704. 

e.  Approved  or  disapproval,  704. 

(1)  Bt  JUDGE  OB  REFEBEE,   704. 

(I)  In  general,  704. 
(LI)  Grounds  for  disapproval,  705. 
(HI)  Egect  of  disapproval,  706. 
(IV)  Review  of  approval,  70&. 
(2)  Undue  activity  on  the  part  op  the  bankrupt,  707. 

f .  Appointment  to  fill  vacancies,  708. 

(1)  In  general,  708. 

(2)  After  an  estate  has  been  reopened,  709. 

g.  Number  of  trustees,  709. 
h.  When  no  trustee,  709. 

i.  Notification,  bond,  guaUfloation,  etc,  710. 

in.  Removal  of  Trasteesi  710* 

a.  For  cause,  710. 

b.  By  resignation,  711. 


I.  HISXOBY  AND  COlflPARATIVB  LEGISLATION. 

a.  Scope  of  seotioii. —  This  section  should  be  read  with  §  63,  on  what  are 
provable  debts,  with  §  1  (9),  on  who  are  creditors  and  their  agents,  proxies, 
etc.,  with  §  66,  on  who  may  vote  and  what  constitutes  a  voting  majority  at 
creditors'  meetings,  and  with  §  45,  on  the  qualifications  of  trustee.  None  of 
the  matters  belonging  to  those  subjects  are  discussed  here.  This  section  has 
to  do  only  with  the  kindred  topics  indicated  in  the  synopsis,  supra. 

b.  Comparative  legislation.— (i)  In  England. —  One  of  the  storm  centers 
of  bankruptcy  legislation  has  been  the  method  of  appointing  the  officers  of 
administration.^  The  English  system  has  see-sawed  from  administration  by 
the  court  through  commissioners  of  its  own  appointment,^  to  that  by  trustees 
chosen  by  the  creditors.  The  present  system  ^  is  midway  between  the  two,  the 
official  receiver,  who  is  an  officer  of  the  board  of  trade,  taking  charge  of  the 
estate  until  the  creditors  can  choose;  and  even  then  the  board  of  trade  may 
certify  objections  to  their  choice  to  the  high  court,  which  the  latter  may  hold 
sufficient.  If  no  appointment  is  made  by  the  creditors  within  four  weeks, 
the  board  of  trade  may  itself  appoint  a  trustee,  subject  to  the  creditors'  right 

1.  For  the  different  methods  of  appoint-  8.  Thus,  from  1831  to  1869. 

ment  in  Europe,  Bee  "Bankruptcy;  a  Study  8.  Eng.  Act  of  1883,  (  21. 

in  Comparative  Legislation,"  by  Dunscomb, 
Vol.  II,  No.  2,  Columbia  College  Studies  in 
History,  etc. 
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subsequently  to  appoint  some  one  in  his  stead.  This  is,  in  efFeet,  appoint- 
ment by  the  creditors^  with  a  qualified  veto  by  the  board  of  trade.  The 
corresponding  officer  under  the  French  system  is  the  syndie.  As  in  England, 
a  temporary  official  syndic  is  appointed,  and  the  creditors  may  then  advise 
the  court  as  to  their  wishes.  But  their  advice  is  not  binding.  The  result 
is,  as  has  been  said,  that  the  syndic  '^is  generally  a  person  enjoying  the 
confidence  of  the  court  who  has  made  the  settlement  of  bankruptcy  estates 
his  special  profession."  This  method  seems  to  pertain  in  most  of  the  con- 
tinental countries.^ 

(2)  In  the  United  States. —  The  history  of  bankruptcy  legislation  in 
this  country  reveals  the  same  changes.     Our  administrators  have  been  called, 
successively,  either  assignees  or  trustees.     Not  until  our  law  of  1867  was  the 
principle  that  insolvent  estates  are  really  trusts  and  the  creditors,  as  bene- 
ficiaries,  entitled  to  choose  the  trustees^   recognized  by  our  law.*      Even 
under  that  law,  the  recognition  was  somewhat  half-hearted.*     The  dioice  in 
the  first  instance,  though  by  the  creditors  as  now,  was  subject  to  the  approval 
of  the  judge;  and  yet,  in  case  an  assignee  failed  to  qualify  or  the  office 
became  vacant,  the  judge  or  register  might  ignore  the  creditors  and  "  fill  the 
vacancy."     The  judge  could  "for  any  cause  needful  or  expedient"  either 
appoint  additional  assignees  or  order  a  new  election.    We  have  never  adopted 
the  asset-saving  device  of  a  temporary  official  trustee,^  but  continue  to  lijnp 
along  with,  when  "absolutely  necessary  for  the  preservation  of  estates,"  a 
court-chosen  receiver.* 

n.  appointment  of  trustbss. 

a.  In  general. —  The  present  law  goes  further  than  any  bankruptcy  statute 
either  here  or  elsefwhere  in  giving  creditors  the  right  to  choose  tiie  trustees. 
The  section  under  discussion  declares :    "  The  creditors  shall    .    .    .    appoint 
one  trustee  or  three  trustees."     There  is  nothing  here  giving  the  judge  or 
referee  the  right  to  approve  or  disapprove.    Nor  is  there  anything  in  §  2  (17) 
conferring  on  them  such  a  power;  though  some  have  thought  it  is  inherent  in 
the  court  under  the  last  sentence  of  §  2.    Trustees  in  bankruptcy  are  creatures 
of  the  statute.    Viewed  as  Congress  left  it,  therefore,  the  law  of  1898  vests  in 
the  creditors  an  unqualified  right  to  appoint  their  own  trustees.^     Indeed 
§   44,  which  declares  they  "shall  appoint,"  under  familiar  canons  of  con- 
struction, must  be  taken  as  controlling  on  ^e  earlier  and  more  general  words 
of  §  2  (17),  giving  courts  of  bankruptcy  power  to  "appoint  trustees,"  pur- 
suant to  the  recommendations  of  creditors. 

b.  By  creditors  at  first  meeting. —  Both  the  statute  and  the  forms  indicate 
that  the  creditors  must  appoint  a  trustee  or  trustees  "  at  their  first  meeting."  ^^ 
This  means  the  meeting  called  imder  the  notice  known  as  Form  No.  18.  It 
includes  any  regular  continuance  of  such  meeting,  a  practice  often  resorted 

4.  See   Mr.   DnnBcomVfl   admirable  mono-  0.  In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am. 
greph,   referred  to  above.  B.  R.  209,  98  Fed.  576. 

5.  There  'was  even  an  official  assignee  ap-  10.  See  In  re  Jones,  Fed.  Cas.  7,447;   In 
pointed  by  the  court,  under  the  laws  of  1841,  re  Lake  Superior,  etc.,  Fed.  Cas.  7.997 ;    In 

6.  Thus,  see  Act  of  1867,   |   13,  R.   S.,   I  re  Back  Bay  Automobile  Co.   (D.  C,  Mass.), 
5034.  19   Am.   B.   R.   835,    158   Fed.   679,   revg.    10 

7.  Cng.  Act  of  1883,  (  66.  Am.   B.    R.   33.     6ee   also  Am.   B.   R.   Dig. 

8.  CcHopare  Bankr.  Act,  {2   (3).  §{  312-317. 
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to/^  although  the  selection  of  a  trustee  may  not  be  tied  up  indefinitely  by 
obstructive  tactics  which  are  obvioufily  for  the  purpose  of  delay.^  It  has  been 
BUgg^^  that  the  provision  that  trustees  be  elected  at  the  first  meeting  is 
directory  and  not  mandatory."  Form  No.  23  should  be  used  when  the 
referee  appoints;  Form  No.  22  may  be  used  when  the  creditors  do  the  same. 
If,  however,  there  is  no  contest  among  them,  a  simple  order  similar  to  Form 
No.  28,  declaring  such  fact  and  that  the  creditors  present  appointed  the  trustee 
named  and  that  the  referee  approved  their  choice,  is  suggested  as  time-saving 
and  proper." 

c.  Voting  fop  trustees. —  Subsection  a  of  §  66,  provides  that  creditors  oihall 
pa&s  upon  all  matters  submitted  to  them  by  a  majority  vote  ^Mn  number  and 
amount  of  claims  of  all  creditors,  whose  claims  have  been  allowed  and  are 
present."  *"  The  most  important  act  to  be  performed  by  creditors  is  the 
election  or  appointment  of  a  trustee.^*  Creditors  may  vote  in  person  or  they 
may  be  represented  at  the  meeting  by  duly  authorized  agents,  attorneys  or 
proxies.^^  It  appears  to  be  established  by  the  weight  of  authority  that  an 
attorney  admitted  to  practice  in  a  court  of  bankruptcy  may  not  represent 
his  dient,  who  is  a  creditor  of  the  bankrupt,  in  the  election  of  a  trustee,  unless 
he  presents  and  files  i^  written  power  of  attorney."  The  method  of  voting  at 
meetings  of  creditors  generally  and  the  power  of  proxies  to  vote  is  considered 
elsewhere." 


11.  Meeting  continned  by  adjoumments. — 
Where  the  vote  at  •  a  creditors'  meeting 
showed  no  choice  of  a  trustee,  one  candidate 
having  a  majority  in  number  and  another 
a  majority  in  amoant,  and  the  supporters  of 
both  candidates  informed  the  referee  that  an 
agreement  was  hopeless,  and  there  was  noth- 
ing to  show  that  reasonable  opportunity  for 
dkoioe  by  the  creditors  at  the  regular  time 
had  not  been  afforded,  it  was  not  error  for 
the  referee  to  deny  a  request,  not  unanimous, 
for  an  adjournment  of  two  weeks  for  the  pur- 
pose of  allowing  the  creditors  to  vote  again. 
In  re  Goldstein  {J>.  €.,  Mass.),  29  Am.  B.  It. 
301,  109  Fed.  665.  In  re  Nice  &  Schreiber 
(D.  C,  Pa.),  10  Am.  B.  R.  639,  123  Fed.  987, 
it  was  expressly  held  that  the  first  meeting 
of  creditors  may  be  continued  by  proper  and 
reasonable  adjournments  so  as  to  give  the 
creditors  every  reasonable  opportunity  to  ex- 
ercise the  power  conferred  upon  them  to 
choose  a  trustee;  so  where  a  majority  of  the 
creditors  both  in  number  and  amount  ask  for 
a  reasonable  postponement  in  order  that  the 
differences  existing  among  the  creditors  may . 
be  disposed  of  their  request  should  be 
granted. 

Where  the  bankrupt  proposes  an  offer  of 
composition  at  the  first  meeting  of  cred- 
itors, the  referee,  in  a  proper  case,  should 
postpone  the  choice  and  appointment  of  a 
trustee,  to  give  opportunity  for  the  filing  of 
such  proposed  composition,  and,  if  it  is  filed, 
should  further  postpone  such  choice  and  ap- 
pointment until  the  entry  of  an  order  refus- 
ing to  confirm  such  agreement.  In  re  Rung 
Bros.   (Ref.,  N.  Y.),  2  Am.  B.  R.  620. 


12.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224;  In  re  Malino  (D.  C, 
N.  Y.)^  8  Am.  B.  R.  205,  US  Fed.  368. 
The  referee  should  proceed  with  the  election 
where  those  who  object  to  claims  presented 
fail  to  file  objections,  or  to  offer  evidence 
in  support  of  those  made  orally.  In  re 
Syracuse  Paper  &  Pulp  Co.  (D.  C.,  N.  Y.), 
21  Am.  B.  R.  174,  164  Fed.  275. 

18.  In  re  Fisher  (D.  C,  N.  J.),  14  Am. 
B.  R.  366,  135  Fed.  223,  wherein  it  was  held 
that  the  election  of  a  ^ird  trustee  in  addi- 
tion to  the  two  elected  at  the  first  meeting 
was  valid,  and  the  three  trustees  could  join 
in  a  petition  for  an  order  directing  the  sale 
of  the  bankrupt's  property. 

14.  A  form  will  be  found  in  *'  Supplemen- 
tarv  Forms,"  post.  See  also  Hagar  and  Alex- 
ander's Bankruptcy  Forms  (2d  £d.). 

15.  See  Bankr.  Act,  (  6to»  and  disensBioii 
thereunder,  post, 

16.  Bollman  v.  Tobin  (C.  C  A.,  8th  Cir.) , 
38  Am.  B.  R.  504. 

17.  Creditor  includes  *'  his  duly  authorised 
agent,  attorney  or  proxy.'*  Bankr.  Act,  {  1 
(9).  See  Matter  of  Capital  Trading  Co. 
(D.  C,  N.  Y.),  36  Am.  B.  R.  339,  229  Fed. 
806. 

18.  Matter  of  Capital  Trading  Co.  (D.  C. 
N.  Y.),  36  Am.  B.  R.  339,  229  Fed.  806; 
In  re  Henschel  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  R.  662,  118  Fed.  443;  In  re  Lazoris  (D.  C, 
Wis.),  10  Am.  R  R.  31,  120  Fed.  716;  In  re 
Scully  (D.  C,  Pa.),  5  Am.  B.  R.  716,  106 
Fed.  373;  In  re  Eagles  &  Crisp  (D.  C.  N. 
Car.),  3  Am.  6.  R.  733,  99  Fed.  783. 

19.  See  under  |  56  of  this  work. 
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d.  Appomtment  by  the  court  or  referee.^— -(1)  Fatlure  to  aobsx. — Only 
case  a  majority  in  number  and  amount  do  not  appoint  can  the  judge  or  the 
reree  appoint^  If  the  creditors  are  deadlocked,  or  for  any  other  reason  the 
Mlitors  may  not  agree  upon  the  selection  of  a  trustee,  the  statute  protects 
3  interests  of  all  the  creditors  by  requiring  the  court  to  appoint  the  trustee.^ 
here  there  is  a  sharp  conflict  or  a  close  vote^  resulting  in  a  majority  in 
lount  one  way  and  in  number  the  other,  the  choice  of  one  not  a  candidate  and, 
possible,  who  has  had  experience  in  tiie  management  of  estates,  is  thought 
3  part  of  wisdom.®  But  there  can  be,  under  the  present  law,  no  official  or 
Qeral  trustee  as  seems  to  have  been  the  practice  under  the  law  of  1841.^ 

making  the  appointment  the  court  is  governed  by  the  limitations  as  to  quali- 
ations  of  trustees  contained  in  §  45.^ 

(2)  Dklay  in  appointment. — ^A  delay  of  more  than  a  year  cannot  have 
3  effect  of  taking  away  the  power  of  the  court  to  appoint  a  trustee.^  When 
3  creditors  ^'neglect  to  recommend  the  appointment"  of  a  trustee,  the  judge 

referee  may  appoint.^ 


N>.  See  Bho  Am.  B.  B.  Dig.  H  318,  919. 
tl.  See  Bankr.  Act,  |  66;  Matter  of  Knox 
.  C.  A.,  (Hh  Cir.),  34  Am.  B.  R.  461,  221 
1.  36;  In  re  fLeMchel  (D.  C,  K.  Y.), 
^m.  B.  R.  305,  109  Fed.  861. 
The  word  '^eovrt"  as  used  in  section  44 
lesearily  indndee  referee.  In  re  Brooke 
.  C.»  Pa.)»  4  Am.  B.  B.  60,  100  Fed.  432. 
Whtn.  oovTt  WMj  appoint. — Where  defective 
x>fe  of  debt  presented  by  creditors,  repro- 
iting  a  majority  in  number  of  claims,  at  a 
«ting  held  for  the  purpose  of  selecting  a 
istee,  thong^  corrected,  are  also  obje^ed 
upon  the  ground  that  said  creditors  an 
>resented  in  thla  by  the  attorney  for  the 
akrupt  and  the  only  effect  in  the  end  will 
to  prevent  an  election,  neither  of  the  two 
rsons  voted  for  having  a  majority  in  nnm- 
r  and  amount,  the  court  may  appoint  a 
istee  and  relieve  the  referee  of  that  duty, 
re  Morris  (D.  C,  Pa.),  18  Am.  B.  R.  828, 
4  Fed.  211.  Where  at  the  first  meeting  of 
sditors  no  creditors  were  present,  no  trus- 
i  was  appoints  for  want  of  assets  and  but 
e  creditor  proved  his  debt,  and  the  final 
port  of  the  referee  recited  that  the  estate 
.d  been  fully  administered  and  so  far  as 
f erred  to  him  was  closed,  the  court,  after 
e  lapse  of  more  tlyui  a  year,  has  jurisdie- 
m  to  appoint  a  trustee  upon  the  petition 
the  assignee  of  the  creditor  alleging  that 
e  bankrupt  had  died  leaving  various  prop- 
ties  which  he  had  fraudulently  disposed  of 
ith  intent  to  defraud  creditors.  Clark  v. 
idcock  (C.  C.  A.,  3d  Cir.),  12  Am.  B.  B. 
10,  129  Fed.  746. 

When  referee  may  appoint.— Where  the 
inkrupt's  former  attorney  had  a  majority 
I  number  of  the  creditors,  while  his  op- 
onent  had  a  majority  in  amount,  and  no 
^uest  was  made  for  a  second  ballot,  the 
sferee  may  appoint  the  trustee.  In  re 
lachin  (D.  C,  Pa.),  11  Am.  B.  B.  449, 
28  Fed.  316;  In  re  Richards  (D.  C,  N.  Y.), 
Am.  B.  R.  631,  103  Feif.  849.  Un- 
ess    it    appears    that     the    election     has 


been  so  conducted  as  to  jeopardize  the 
interests  of  the  creditors,  the  choice  of  a 
majority  of  the  creditors  in  nundber  and 
amount  should  be  permitted  to  stand.  In  re 
Eastlack  (D.  €.,  N.  J.),  16  Am.  B.  R.  629, 
146  Fed.  68.  The  referee  may  appoint  a 
trustee  upon  the  failure  of  the  cr^itors  to 
obtain  a  majority  vote  for  any  one  ap- 
proved. In  re  Kennedy  A  Co.  (D.  C,  Ind.), 
14  Am.  B.  B.  611,  136  Fed.  451. 

aa.  Matter  of  Forestier  (D.  C,  Cal.)  36  Am. 

B.   B.   61,  222  Fed.   637;   Matter  of  Knox 

(C.  C.  A.,  6th  Cir.),  34  Am.  B.  B.  461,  221 

Fed.  36;  In  re  Stadley  ft  Co.  (D.  C,  Ala.), 

26  Am.  B.  R.  149,  187  Fed.  286. 

83.  In  re  Machin  (D.  C,  Pa.)  11  Am.  B.  B. 
449,  128  Fed.  315;  In  re  Nice  &  Sehreiber 
(D.  C,  Pa.),  10  Am.  B.  B.  639,  123  Fed.  987. 
General  Order  XIV. 

84.  Compare  Rule  61,  Southern  District  of 
New  York,  under  Act  of  1841 ;  Owen  on  Bmk- 
ruptcy.  Appendix,  p.  11. 

85.  In  re  Seider  (D.  C,  N.  T.),  20  Am. 
B.  R.  708,  163  Fed.  139. 

Appointment  of  unsucceaaful  candidate. — 
Where  neither  of  the  two  candidates  nomi- 
nated for  trustee  had  the  requisite  votes  of 
the  majority  in  number  and  amount  of  the 
creditors,  and  there  was,  therefore,  no  elec- 
tion, the  referee  has  no  authority  to  appoint 
one  of  the  unsuccessful  candidates,  as  such 
authority  would  obviate  the  purpose  and  in- 
tent of  the  bankruptcy  act  requiring  that 
when  the  creditors  act  there  must  be  a  ma- 
jority in  number  and  amount  in  order  to 
make  the  election  effective.  Matter  of  F.  ft  D. 
Co.  (D.  C.,  N.  Y.),  38  Am.  B.  R:  285. 

86.  Clark  v.  Pidcock  (0.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  315,  120  Fed.  745. 

87.  Matter  of  Knox  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  461,  221  Fed.  36;  In  re  Clay 
(C.  C.  A.,  1st  Cir.),  27  Am.  B.  R.  715,  192 
Fed.  830;  Matter  of  Forestier  (D.  C,  Cal.),  36 
Am.  B.  R.  61,  222  Fed.  537;  In  re  Brooke 
(D.  C,  Pa.),  4  Am.  B.  R.  50,  100;  In  re 
Kuffler  (D.  C,  N.  Y.),  3  Am.  B.  R.  162,  97 
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(3)  Disputed  olaihs. —  If  at  the  first  meeting  all  claims  offered  for  proof 
are  in  dispute,  and  it  is  impracticable  at  that  time  to  settle  the  dispute,  it 
appears  to  be  within  the  discretion  of  the  referee  to  appoint  a  trustee.^  So 
if  the  determination  of  disputes  involving  claims  representing  more  than  a 
majority  in  amount,  will  necessarily  delily  the  election,  so  that  the  interests 
of  the  estate  will  be  prejudiced,  a  referee  would  be  justified  in  appointing  a 
trustee.^ 

e.  Approval  or  diiappraval.*^ — (i)  By  judge  ob  befebse. — (I)  In  general. — 
The  bankruptcy  act  of  1867  contained  a  provision  that:  '^All  dections  or 
appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge,  and 
when,  in  his  judgment,  it  is  for  any  cause  needful  or  expedient,  he  may 
appoint  additional  assignees  or  order  a  new  election."  The  present  bankruptcy 
act  contains  no  provision  like  the  one  above  quoted  from  the  act  of  1867, 
but  the  Supreme  Ciourt  has  promulgated  an  order  (General  Order  13), 
reading  as  follows:  ^'The  appointment  of  a  trustee  by  the  creditors  shall 
be  subject  to  be  approved  or  disapproved  by  the  referee  or  by  the  judge; 
and  he  shall  be  removable  by  the  judge  only."  It  is  evident  that  the  Supreme 
Court  intended  by  this  order  to  establish  a  rule  concerning  the  approval  or 
disapproval  of  elections  by  creditors  similar  to  that  which  existed  under  the 
act  of  1867.  The  decisions  imder  the  present  law  on  this  point  show  that 
such  has  been  the  understanding  of  our  Federal  courts.'*  Judges  and  referees 
have  ample  power  to  prevent  the  appointment  of  incompetent  or  improper 
trustees  by  the  discretion  given  them  to  determine  who  are  creditors,**  coupled 
with  their  power  to  continue  meetings  and  notify  and  bring  in  absent 
claimants.^ 


Fed.  187,  holding  that,  where  the  creditors 
of  the  bankrupt  have  held  two  aesaions,  one 
lasting  six  hours,  in  attempting  to  choose  a 
trustee,  and  where  at  the  second  session  they 
were  still  disagreed  and  unable  to  make  a 
ehoioe,  it  appearing  that  there  was  immedi- 
ate need  of  the  appointment  of  a  trustee,  it 
was  proper  for  the  referee  to  make  an  ap- 
pointment. Where  creditors  fail  to  appoint 
a  trustee  and  acquiesce  in  the  appointment 
made  by  the  referee,  they  cannot  complain. 

as.  Matter  of  Cohen  (D.  C,  Mass.),  11 
Am.  B.  R.  439,  131  Fed.  391. 

29.  Matter  of  Knox  (C.  C.  A.,  «th  Cir.),  34 
Am.  B.  R.  461,  221  Fed.  36,  in  which  the 
court  said:  ''The  objections  to  claims  had 
already  caused  six  w^ks'  delay,  and  the  end 
was  not  in  sight.  The  circumstances  de- 
manded an  immediate  selection  of  a  trustee. 
The  referee  wae  put  to  a  choice  of  three 
courses:  (1)  To  continue  the  existing  con- 
dition indefinitely,  to  the  detriment  of  the 
estate;  or  (2)  to  have  an  election  at  which 
the  majority  of  creditors  in  amount  would  be 
disfranchised;  or  (3)  to  make  an  appoint- 
ment himself.  Presumably  the  testimony 
thus  far  taken  did  not  make  likely  the  ulti- 
mate rejection  of  this  majority  in  amount 
of  claims,  and,  if  such  was  the  situation,  the 
i«feree  was  not  bound  by  any  hard  and  fast 
rule  to  disfranchise  this  majority.  Although 
the  creditors  are,  by  the  Bankruptcy  Act, 
given  control  of  the  election  under  nornral 
circumstances,  and  such  control  should  not 


lightly  be  disturbed,  yet  in  case  of  emergency 
the  referee  has,  in  our  judgment,  ampfe 
power  to  appoint  a  trustee — a  power,  how- 
ever,, which  should  be  most  sparingly  exer- 
cised. The  following  authorities  sustain 
more  or  less  effectively  the  existence  of  such 
power:  In  re  Cohen  (D.  C,  Mass.),  11  Am. 
B.  R  439,  131  Fed.  391;  In  re  Milne, 
TumbuU  &  Co.  (D.  C,  N.  Y.),  20  Am. 
B.  R.  248,  169  Fed.  280;  In  re  Goldstein 
( D.  C  ) ,  199  Fed.  666." 

80.  See  also  Am.  B.  R.  Dig.  |  316. 

SI.  In  re  Eastlack  (I>.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68;  In  re  Lewensohn 
(D.  C,  N.  Y.),  3  Am.  B.  R.  290,  98  Fed. 
676;  In  re  Rekersdres  (D.  C,  N.  Y.)^  6  Am. 
B.  R.  811,  108  Fed.  206;  Falter  v.  Reinhard 
(D.  C,  Ohio),  4  Am.lB.  R.  782,  104  Fed. 
292,  on  review  in  C.  C.  A.  In  re  McOiU 
(C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155, 106  Fed. 
57;  In  re  Kreuger  (D.  C,  Ky.),  27  Am.  B. 
R.  440,  196  Fed.  7a5;  Kiser  Co.  v.  Georgia 
Cotton  Oil  Co.  (C.  C.  A.,  5th  Cir.),  31  Am. 
B.  R.  376,  208  Fed.  548. 

Sa.  See  Bankr.  Act,  i|  66,  67  and  63; 
General  Order  XXI. 

33.  The  election  will  be  set  aside  and  a 
new  election  ordered  where  a  creditor  has 
not  been  notified  of  the  meeting,  although 
the  court  had  determined  that  he  was  en- 
titled to  participate  in  the  proceedings.  In 
re  Evening  Standard  Pub.  Co.  (D.  C,  M.  7.), 
21  Ant  B.  R.  156,  164  Fed.  617. 


§  44.] 


ApPEOVAL   OB   DiSAPPBOVAL. 


706 


(II)  Orounds  for  disappro^ai. —  The  approval  or  disapproval  of  the  appoint- 
ment of  a  trustee  rests  largely  in  the  discretion  of  the  judge  or  referee,  depend- 
ing upon  circumstances  dealing  primarily  with  the  competency  of  the  person 
selected  and  conditions  under  which  he  was  selected."  The  purpose  of  the 
statute  is  to  secure  the  election  of  a  "  competent "  person  as  trustee ;  any  deter- 
mination by  the  referee  that  a  person  was  prejudiced  in  favor  of  the  bankrupt, 
or  that  fraud  might  result,  should  be  respected  and  sustained  if  the  evidence  is 
suflScient.  The  choice  of  the  creditors  is  entitled  to  consideration  and  should 
not  be  overruled  without  substantial  reasons.^  The  court  or  referee  should 
permit  free  expression  of  the  creditors'  will  and  should  not  arbitrarily  exercise 
the  power  of  disapproval.*'  A  determination  that  the  person  chosen  was  dis- 
qualified because  he  had  represented  creditors,  or  because  he  had  voted  for 
himself,  cannot  be  upheld.*'  The  question  as  to  whether  there  is  collusion  with 
the  bankrupt  should  be  definitely  disposed  of  before  the  appointment,  and  if 
there  is  reasonable  grounds  for  the  belief  that  such  collusion  exists  the  referee 
may  decline  to  approve  the  election.®®  The  election  of  a  trustee  by  the  cred- 
itors is  not  to  be  disapproved,  unless  there  is  good  reason  for  believing  that 
the  election  has  been  directed,  managed,  or  controlled  by  the  bankrupt  or  his 
attorney,  or  by  some  influence  opposed  to  the  creditors'  interests.^    The  bank- 


84.  Matter  of  Wilson  (D.  €.,  Maas.),  37 
Am.  B.  R.  513;  Matter  of  Rosenf eld-Gold- 
man Co.  (D.  C,  Mass.),  36  Am.  B.  R.  S20, 
228  Fed.  ^1,  holding  that  rights  of  creditors 
in  the  selection  of  a  trustee  are  important, 
but  the  decision  as  to  the  selection  ought  to 
rest  largely  with  the  referee. 

80.  BaUman  ▼.  Tobin  (C.  C.  A.,  8th  Or.), 
38  Am.  B.  R.  504;  Matter  of  Merritt  Con- 
struction Co.  (C.  C'  A.,  2d  Cir.),  33  Am. 
B.  R.  616,  219  Fed.  555. 

86.  Wilson  y.  Continental  Building  &  Loan 
Aflsn.  (C.  C.  A.,  9th  Cir.),  37  Am.  B.  R.  444, 
232  Fed.  824. 

87.  In  re  Margolies  (D.  C.»  N.  Y.)»  27  Am. 
B.  R.  398,  101  Fed.  369. 

88.  In  re  DayviUe  Woolen  Co.  (D.  C, 
Conn.),  8  Am.  B.  R.  85,  114  Fed.  674,  hold- 
ing that,  upon  the  refusal  of  counsel  for  a 
majority  of  the  creditors^  who  had  been 
attorney  for  the  bankrupt,  to  answer  whether 
any  of  the  claims  attempted  to  be  devoted  by 
him  for  trustee  were  held  in  the  interest  of 
the  bankrupt,  it  is  the  duty  of  the  referee  to 
put  the  question  and  permit  a  full  inyesti- 
gation  into  the  relations  of  the  attorney  to 
the  bankrupt  and  the  creditors,  and  if  there 
appears  to  be  reasonable  cause  to  beliere  any 
such  collusion  exists,  the  referee  should 
either  decline  to  receive  the  collusiye  yotea  or 
to  approve  the  election. 

39.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  145  Fed.  68;  In  re  Lloyd  (D.  C, 
Wis.),  17  Am.  B.  R.  96,  148  Fed.  92. 

Interest ,  of  creditors. — Where  the  person 
appointed  trustee  of  a  bankrupt  estate  re- 
ceives his  appointment,  in  part,  at  least,  as 
a  result  of  the  active  efforts  in  the  solici- 
tation and  voting  of  claims  by  a  creditor 
which  is  his  corporate  employer  and  in 
which  he  is  a  stockholder,  and  such  credi- 
tor holds  security  for  a  part  of  its  debt  and 
is    charged   with    having   preferences,    such 
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persan's  appointment  will  be  disapproved. 
Matter  of  Anson  Mercantile  Co.  (D.  C, 
Tex.),  25  Am.  B.  R.  429,  185  Fed.  993.  '  In 
an  involuntary  bankruptcy  the  withholding 
by  the  referee  of  his  approval  of  the  trustee 
chosen  by  the  creditors  is  not  justified  be- 
cause he  had  incurred  the  hostility  of  the 
bankrupt,  or  as  receiver  had  unreasonably 
delayed  an  accoimtin^  and  distribution  of 
funds  to  creditors.  In  re  Mangan  (D.  C, 
Pa.),  13  Am.  B.  R.  303,  133  Fed.  1000. 

At  solicitation  of  attorneys. — ^A  referee 
should  not  refuse  to  approve  the  election  of 
a  trustee  upon  the  ground  that  a  firm  of 
attorneys  who  will  be  employed  by  the  tnis- 
tee  if  elected  also  represent  a  creditor  of  the 
bankrupt  who  is  claiming  the  return  of  cer<- 
tain  merchandise  deliverad  to  the  bankrupt 
upon  an  alleged  consignment,  where  it  was 
stated  to  the  referee  that  if  it  should  after- 
warde  appear  that  there  was  any  conflict  be- 
tween the  interests  of  the  creditor  and  the 
trustee,  the  attorneys  would  not  represent 
the  creditor,  and  that  the  trustee  would  be 
Represented  also  by  other  attorneys.  Matter 
of  Archbold  ft  Hamilton  (D.  C,  Cal.),  36 
Am.  B.  R.  256. 

Solicitation  of  claims  by  receiver  for  the 
purpose  of  being  appointed  trustee. —  In  the 
absence  of  affimatiye  evidence  of  collusion 
with  the  debtor,  it  is  no  objection  to  the  ap- 
pointment, as  trustee,  of  the  receiver  in 
bankruptcy,  who  received  a  majority  in  num- 
ber and  amount  of  the  claims  allowed,  that 
he  sent  a  letter  to  various  creditors  signed 
by  him  as  receiver,  asking  that  they  send 
their  proofs  of  claims,  and  containing  direc- 
tions as  to  the  manner  and  form  of  proof, 
it  appearing  that  the  schedules  had  been 
filed  and  that  he  had  no  better  opportunity 
to  obtain  the  proofs  than  any  one  else.  In 
re  Crooker  Co.  (Ref.,  Mass.),  27  Am.  B.  R 
241 
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rupt's  former  attorney  should  not  be  appointed,  especially  where  it  appears 
that  they  continue  in  close  relations  to  each  other.*^  And  a  referee  is  Justified 
in  disapproving  the  appointment  of  a  person  who  was  an  assignee  of  the  bank- 
rupt under  a  common  law  assignment  and  whose  account  as  assignee  is 
unsettled,*^  and  he  is  likewise  justified  in  disapproving  the  appointment  of  a 
member  of  a  law  firm  which  acted  as  counsel  for  such  assignee.^  An 
appointment  of  a  trustee  by  the  creditors  should  not  be  disapproved  by  the 
referee  solely  upon  the  groimd  that  he  is  a  non-resident  of  the  county  in  which 
the  bankrupt's  estate  is  located/^  or  because  he  had  an  office  with  an  attorney 
who  represented  certain  stockholders  of  the  bankrupt  who  claimed  to  be  cred- 
itors, but  whose  claims  were  to  be  contested  and  who  were  former  clients  of 
the  trustee.^  If  the  trustee  is  otherwise  competent  it  does  not  follow  that 
his  election  should  be  disapproved  by  the  referee  because  of  his  friendliness  to 
the  debtor.'**^ 

(III)  Effect  of  disapproval. — A  referee  cannot  ignore  the  appointment  of  a 
trustee  by  creditors  and  proceed  summarily  to  appoint  without  holding  another 
election.  If  he  disapproves  of  the  appointment  it  is  his  duty  to  make  an  order 
in  writing  to  that  effect,  and  direct  that  another  meeting  be  held  to  fill  the 
vacancy.^  A  referee  who  disapproves  of  the  creditors'  choice  of  trustee  may 
not  appoint  one  of  his  own  selection ;  but  he  must  call  another  meeting  of  the 
creditors.*'  A  trustee  elected  by  creditors  does  not  take  office  until  his  selection 
is  approved,  and  until  that  time  there  is  a  vacancy  which  may  only  be  filled  by 
the  creditors.^  Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by 
creditors,  another  opportunity  must  be  permitted  them  to  make  a  selection  of 
one  who  is  free  from  any  "  entangling  alliances  "  iJiat  might  interfere  with  the 
proper  discharge  of  the  duties  devolving  upon  him.^ 

(IV)  Review  of  approval.— An  order  of  a  referee  approving  the  creditors^ 


40.  In  re  Wink  (D.  C,  Md.),  30  Am.  B. 
R.  298,  206  Fed.  MS. 

The  uninfluenced  votes  of  creditors  in  favor 
of  one  for  trustee  who  had  formerly  been  the 
attorney  for  the  bankrupt  are  not  a  nnUity 
so  that  the  opposing  candidate  for  trustee 
must  be  declared  elected.  In  re  Machin  (D. 
C,  Pa.),  11  Am.  B.  R.  449,  128  Fed.  316. 

41.  In  re  Clay  (C.  C.  A,,  Ist  Cir.),  27  Am. 
B.  R.  716,  192  Fed.  830.      . 

45.  In  re  Clay  (C.  C.  A.,  Ist  Cir.),  27 
Am.  B.  R.  716,  192  Fed.  830. 

43.  Matter  of  Jacobs  and  Roth  (D.  C, 
Pa.),  18  Am.  B.  R.  728,  167  Fed.  988. 

44.  In  re  Blue  Ridge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  126  Fed.  610. 

46.  Matter  of  Turner  &  Co.  (Ref.  Mass.), 
20  Am.  B.  R.  646. 

The  true  rule  on  this  subject  is  well  illus- 
trated in  the  case  of  In  re  Eastlack  (D.  C., 
N.  J.),  16  Am.  B.  R.  629,  537,  145  Fed.  68, 
74,  in  which  there  is  a  review  of  the  authori- 
ties, and  where  the  court  says:  "Harmony 
of  action  between  an  honest  bankrupt  and 
an  honest  trustee  tends  to  promote  creditors' 
interests,  and  there  is  no  law  against  the 
election  of  a  person  as  trustee  merely  because 
he   is  acceptable   to  the  bankrupt." 

46.   In   re  Mackellar    (D.  C.,  Pa.),  8  Am. 


B.  R,  669,  116  Fed.  547;  In  re  Mangan   (D. 

C,  Pa.),  13  Am.  B.  R.  303,  133  Fed.  1,000; 
In  re  Hare  (D.  C,  N.  Y.),  9  Am.  B.  R.  520, 
119  Fed.  246;  In  re  Van  De  Mark  (D.  C, 
N.  Y.),  23  Am.  B.  IL  760,  176  Fed.  287. 

Effect  of  disappTOYaL— -Where  a  referee 
in  bankruptcy  disapproves  of  the  appoint- 
ment as  trustee,  of  the  person  elected  by  the 
creditors,  a  vacancy  exists  which  calls  for  a 
second  election,  and  an  immediate  appoint- 
ment of  another  person,  by  the  referee,  can- 
not be  made.  In  re  Margolies  (D.  C,  N.  Y.), 
27  Am.  B.  R.  398,  191  Fed.  369. 

47.  In  re  Lewensohn  (D.  C,  N.  Y.),  3 
Am.  B.  R.  299,  98  Fed.  676;  In  re  Mackel- 
lar (I>.  C,  Pa.),  8  Am.  B.  R.  669,  116  Fed. 
547. 

48.  Matter  of  Clay  (C.  C.  A.,  Ist  Cir.), 
27  Am.  B.  R.  716,  192  Fed.  830. 

Vacancy  created.— The  effect  of  the  dis- 
approval by  a  referee  of  the  person  first 
selected  by  creditors  as  trustee  is  to  vacate 
the  election,  not  to  throw  out  the  votes  for 
the  person  elected  but  disapproved.  Matter 
of  Wilson  (D.  C,  Mass.),  37  Am.  B.  R.  618. 

49.  In  re  Van  De  Mark  {D.  C,  N.  Y.),  23 
Am.  B.  R.  760,  175  Fed.  287,  citing  Collier 
on  Bankruptcy  (6th  ed.),  p.  379. 
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appointment  of  a  trustee  is  subject  to  review  by  the  district  judge,^  but  a 
defeated  candidate  for  trustee  is  not  entitled  to  a  petition  for  review  because 
of  the  exclusion^  of  certain  votes  by  the  referee,  the  only  persons  who  can 
appeal  by  petition  for  review  are  those  whose  votes  have  been  cast  out.*** 

(2)  Undue  activity  on  the  pabt  ,of  the  bankrupt.-::- Undue  activity 
on  the  part  of  a  bankrupt  in  the  sekction  of  a  trustee  has  always  been  dis- 
countenanced by  the  courts,  and  where  it  appears  the  appointment  of  the 
trustee  should  not,  as  a  rule,  be  approved.**^  It  is  well  settled  by  all  the 
authorities  that  the  trustee  represents  the  creditors,  and  not  the  bankrupt, 
in  the  administration  of  the  estate ;  and  that  it  is  improper  that  the  bankrupt 
shall  actively  interfere  with  the  matter  of  his  selection  and  appointment ;  and 
that,  if  he  does  interfere  and  the  person  aided  by  him  is  appointed  by  votes 
procured  by  such  interference,  the  appointment  should  for  that  reason  be 


60.    See  Bankr.  Act,  |  38;  In  re  Haneom 
(D.  C,  Minn.),  19  Am.  B.  R.  235,  160  Fed. 
417. 

51.  It  was  80  held  on  a  petition  for  revieir 
taken  by  a  receiver  who  was  a  candidate  for 
trustee  and  was  defeated  by  the  exclusion  of 
▼oies  cast  for  him  by  a  commissioner  of  deeds 
acting  under  a  power  of  attorney  acknowl- 
edged before  himself.  The  commissioner  of 
deeds  himself  might  have  appealed  by  reason 
of  his  representation  of  creditors  who  were 
the  real  parties  in  interest.  Matter  of 
Grossman  (D.  €.,  X.  Y.),  34  Am.  B.  R.  32, 
225    Fed.    1020. 

58.  ''laterferenee   by   the  bankrupt,   the 
rating  of  claims  in  his  interest  or  at  his 
direction  has   always  been   discountenanced 
by  the  courts  and  held  to  invalidate  a  choice 
of  tmstees  thus  secured."  In  re  McGill   (C. 
C.  A.,  eth  Cir.),  6  Am.  B.  R.  155.  161,  KXJ 
Fed:  57,  citing  In  re  Wetmore,  Fed.  Cas.  No. 
17,406  and  In  re  Bliss,  Fed.  Cas.  No.  1,543, 
decided   under  the  act   of   1S07.     Where  it 
appears  that  the  election  was  a  close  one, 
that  the  person  elected  received  the  votes  of 
bankrupt's  counsel,  brother-in-law  and  clerk, 
that,  upon  objections  of  the  bankrupt,  claims^ 
whidi  would  have  made  such  selection  im- 
possible, were  thrown  out  and  it  was  evi- 
dent that  the  person  selected  had  received 
advance  infommtion  from  the  bankrupt  that 
the  petition  had  been  filed  and  who  were 
the  general  creditors,  and,  undoubtedly  upon 
the  suggestion  of  the  bankrupt  or  his  attor- 
jiey,   had   immediately  become   a   candidate 
for  trustee  and  actively  engaged  in  sending 
out    letters   to   creditors    of   the   bankrupt, 
soliciting  their  claims,  hi'*  election  will  be 
set  aside.    In  re  Ployd,  (D.  C,  Pa.),  25  Am. 
B.  R.  104,  183  Fed.  791.     Bankrupt  had  an 
estate  of  only  $3,500,  to  be  divided,   after 
paying   expenses,   amongst  creditors  having 
elaims    aggr^ating   $9,000,    over    $7,000    of 
nrhich  were  claims  said  to  be  owing  to  near 
rdatiTes   of   the   bankrupt  or   members  of 
^lie   family.     One   of   the  bankrupt's   attor- 
11.^8  presented  the  claims  of  and  had  powers 
of  attorney  from  about  80  per  cent,  of  these 
cEflimants  at  the  first  meeting  of  creditors. 


thus  controlling  the  appointment  of  the  trus- 
tee and  he  insisted,  over  the  objection  of  the 
other  creditors  upon  the  selection  of  an  attor- 
ney as  trustee,  who  had  an  office  in  the 
building  occupied  by  bankrupt's  attorneys. 
It  was  held  that  the  referee  w(is  justified  in 
disapproving  as  contrary  to  public  policy,  a 
selection  which  would  allow  the  bankrupt  and 
his  relatives  to  administer  the  estate.  In  re 
Sitting  (D.  C,  N.  Y.),  25  Am.  B.  R.  682,  182 
Fed.  917. 

Canvassing  of  creditors  to  secure  votes.— 
The  trustee  appointed  by  the  referee,  after 
his  election  by  a  majority  of  creditors,  both 
in  number  and  amount,  had  offices  in  the 
same  suite  as  bankrupt's  attorney  and  the 
evidence  showed  that  he  had  prior  to  the  fil- 
ing of  the  schedules,  solicited  votes 
on  claims,  a  number  of  claims  having 
been  sworn  to  before  him  as  a  notary. 
It  was  held,  that  while  the  practice  of  solicit- 
ing votes  was  to  be  condemned  as  it  did  not 
appear  that  the  selection  of  the  trustee  was 
in  the  interest  of  the  bankrupt,  in  order  to 
control  the  administration  of  the  estate  for 
her  benefit  without  regard  for  the  interests 
of  creditors,  the  appointment  should  be  con- 
firmed. Matter  of  Fisher  (D.  C,  Pa.),  26 
Am.  B.  R.  793,  193  Fed.  104.  The  votes  of 
creditors  for  trustees  cast  upon  proxies 
solicited  by  the  bankrupt  are  properly  re- 
jected. In  re  Machin  &,  Brown  (D.  C,  Pa.), 
11  Am.  B.  R.  449,  128  Fed.  315.  Where  it 
appears  that  the  election  of  a  trustee  by  a 
large  majority  of  all  the  creditors  is  ac- 
complished by  the  vote  of  an  attorney  in  fact 
holding  proxies  obtained  from  creditors,  act- 
ing in  combination  with  the  bankrupt,  his 
election  should  be  disapproved  by  the  referee. 
In  re  Henschel  (Ref.,  N.  Y.),  6  Am.  B.  R. 
25.  Where  the  creditors,  all  of  whom  had 
proved  their  claims  and  were  unpreferred, 
had  received  100  per  cent.,  the  fact  that  some 
of  them  voted  for  a  new  trustee  at  the  bank- 
rupt's solicitation  is  not  sufficient  to  disturb 
the  appointment,  the  court  being  satisfied 
that  the  person  selected  will  make  a  suitable 
trustee  and  that  the  bankrupt's  solicitation 
for  votes  was  not  by  way  of  improper  in- 
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disapproved.*®  However  high  the  character  of  a  proposed  trustee  may  be, 
the  active  interference  of  the  bankrupt  in  his  favor  will  render  him  ineligible 
for  appointment,  and  such  appointment  will  for  that  reason  be  disapproved." 
This  does  not  prevent  the  appointment  of  a  person  who  is  acceptable  to  the 
bankrupt.  It  is  the  activity  of  the  bankrupt  in  bringing  about  the  selection 
that  is  prohibited.*"*  The  creditors  of  a  bankrupt  corporation  should  be  per- 
mitted to  vote  for  a  trustee  without  interference  from  its  officers.** 

f.  Appointment  to  fill  vacancies. —  (1)  In  general. —  Here  again  the  policy 
of  the  law  is  different  from  its  predecessor.  Inmiediately  a  vacancy  occurs 
either,  (1)  in  the  office  of  trustee,  or  (2)  after  an  estate  has  been  reopened, 
or  (3)  a  composition  has  been  set  aside,  or  (4)  a  discharge  has  been  revoked, 
or  (5)  ^*if  there  is  a  vacancy  in  the  office  of  trustee,"  the  creditors  must  be 
summoned  in  the  usual  way;  and  they  appoint  the  trustee.***^     The  value  of 


ducement.  In  re  Morton  (D.  C,  Ma8B.)»  0 
Am.  B.  R.  608,  118  Fed.  908.  The  election  of 
an  apparently  competent  and  indifferent 
person  approved  by  the  referee,  sustained, 
against  an  objection  that  the  election  was 
the  result  of  a  conspiracy  between  the  attor- 
ney for  a  majority  of  the  creditors  and  an 
officer  of  the  bankrupt.  In  re  Ketterer 
Manfg  Oo.  (D.  C,  Pa.),  1»  Am.  B.  R.  226, 
155  Fed.  987. 

Furnishing  list  of  creditors  before  filing 
schedules. — Where,  upon  the  review  of  an 
order  appointing  a  trustee  whose  election 
was  alle^  to  have  been  procured  by  his 
action  in  securing  the  proofs  and  votes  of 
oertain  creditors  by  means  of  a  list  of 
creditors  which  he  solicited  from:  the 
bankrupt  before  the  filing  of  the  schedules, 
it  is  found  as  a  fact  that,  acting  entirely  in 
behalf  of  creditors,  he  requested  the  list  of 
creditors  without  the  solicitation  of  the 
bankrupt  or  for  its  benefit,  and  that  his  ac- 
tion and  that  of  others  in  procuring  claims 
and  voting  the  same  was  justifiable,  the  or- 
der of  appointment  as  trustee  will  not  be 
disturbed.  Matter  of  James  H.  Turner  &  Co. 
(Ref.,  Mass.),  20  Am.  B.  R.  646,  dist'g  In 
re  Lloyd,  17  Am.  B.  R.  96,  148  Fed.  92,  which 
held  that  no  attorney  should  be  permitted  to 
vot«  any  claim  on  the  choice  of  trustee,  that 
has  come  to  him  through  the  instrumentality 
of  the  bankrupt,  in  furnishing  him  with  a 
list  of  the  creditors  before  the  schedules  are 
filed,  but  the  attorney  is  not  disqualified 
from  voting  upon  the  claims  of  other 
creditors  who  employed  him  in  the  regular 
way  and  had  no  concern  with  the  bankrupt 
in  the  matter. 

53.  In  re  McGUl  (C.  C.  A.,  6th  Cir.),  6 
Am.  B.  R.  155,  106  Fed.  57;  In  re  Hanson 
<D.  C,  Minn.),  19  Am.  B.  R.  236,  156  Fed. 
417;  In  re  Ployd  (D.  C,  Pa.),  25  Am.  B.  R. 
194,  183  Fed.  791.  The  election  of  a  trustee, 
obtained  through  the  active  efforts  of  the 
bankrupt,  should  be  disapproved.  Matter  of 
Rothleder  (D.  C,  N.  Y.),  37  Am.  B.  R.  116, 
232  Fed.  398. 

"All  the  creditors  of  a  bankrupt  estate 
have  the  right  to  be  fairly  cared  for  in 
the  administration   of  the  estate.     All  the 


creditors  have  the  right  to  a  fair  and  an  im- 
partial trustee,  one  not  imder  the  influence 
of  the  bankrupt  or  of  his  attorney  to  any 
substantial  degree,  especially  where  there  are 
or  may  be  conflicting  interests,  questions  as 
to  claims  and  the  conduct  of  the  bankrupt 
prior  to  and  after  bankruptcy."  In  re  Sitting 
(D.  C,  N.  Y.),  25  Am.  B.  R.  682,  182  Fed. 
917.  The  beneficiaries  are  not  the  bankrupt, 
but  the  creditors.  For  that  reason  the  law 
gives  to  them  alone  the  choice  of  trustee ;  the 
bankrupt  has  no  part  in  it  because  presum- 
ably he  has  no  interest  in  it.  Jn  re  Lewen- 
sohn  (D.  C,  N.  \.),  3  Am.  B.  R.  299,  98 
Fed.  676.  The  trustee  should  not  be  nomi- 
nated in  fact  by  the  bankrupt  or  his  attor- 
ney, because  he  must  be  free  from  all  en- 
tangling alliances  or  associations  that  might 
in  any  way  control  his  independence  and 
responsibilities.  In  re  Rekersdres  (D.  C, 
N.  Y.),  6  Am.  B.  R.  811,  108  Fed.  206. 

54.  In  re  Hanson  (D.  €.,  Mirni.),  19  Am. 

B.  R.  235,  166  Fed.  417;  In  re  Kreuger   (D. 

C,  Ky.),  27  Am.  B.  R.  440,  96  Fed.  705. 
Interest  of  bankrupt  or  others  in  his  benalf . 

-—Neither  the  bankrupt  himself,  nor  his  at- 
torney, nor  any  assignee,  nor  his  attor- 
ney can  be  permitted  to  control  the  selec- 
tion of  a  trustee.  If  creditors  knowingly 
join  with  such  parties  in  an  effort  to  elect  a 
trustee,  the  remedy  is  to  reject  their  selec- 
tion and  permit  the  creditors  who  are  not 
in  the  combination  to  make  the  selection. 
Matter  of  Stowe  ( D.  C,  CaL ) ,  38  Am.  B.  R. 
76. 

55.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  529,  146  Fed.  68;  In  re  Ployd  (D.  C., 
Pa.),  25  Am.  B.  R.  194,  183  Fed.  791; 
In  re  Walker  &  Co.  (D.  C,  Ala.),  29  Am. 
B.  R.  499,  204  Fed.  132. 

56.  In  re  Day  &  Co.  (D.  C,  N.  Y.),  23 
Am.  B.  R.  56,  174  Fed.  164,  holding  that, 
where  the  election  of  a  trustee  for  a  bank- 
rupt corporation  has  been  caused  by  the  in- 
terference of  its  officers,  an  order  will  be  en- 
tered declaring  that  there  v^as  a  failure  to 
elect  a  trustee,  and  ordering  a  new  elec- 
tion. 

57.  See  General  Order  XXV,  and  compare 
In  re  Lewensohn  (D.  C,  K.  Y.),  3  Am.  B.  R. 
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the  words  just  quoted,  unless  they  refer  to  a  ease  where  at  the  first  meeting 
no  trustee  was  appointed,**  does  not  seem  clear.  The  purport  of  the  clauses 
on  vacancies .  is,  however,  beyond  the  domain  of  discussion.  All  vacancies 
must  be  filled  as  if  at  a  first  m.eeting.  It  is  thought,  however,  that,  when  a 
trustee  duly  appointed  fails  to  qujdify  or  dies  before  he  can  do  so,  on  motion 
or  consent  of  all  the  creditors  who  voted  at  the  meeting  when  he  was  chosen, 
they  may  appoint  a  substitute  trustee,  without  calling  another  meeting  for 
that  purpose."*  If  a  trustee  embezzles  the  funds  of  the  estate  and  absconds, 
his  action  amounts  to  an  abandonment  of  his  oflBce  and  a  new  trustee  may  be 
appointed  without  proceedings  for  removal  or  notice  to  the  absconding  trustee.^ 

(2)  After  an  estate  has  been  beopened. —  Where  an  estate  is  reopened 
the  office  of  trustee  is  vacant  and  the  court  may  appoint  where  the  creditors 
have  failed  to  do  so  f^  but  the  appointment  of  a  trustee  being  vested  in  the 
court  upon  certain  conditions,  a  failure  to  comply  with  such  conditions  does 
not  deprive  the  court  of  its  jurisdiction,  and  the  validity  of  the  appointment 
of  a  trustee  after  an  estate  is  reopened  cannot  be  attacked  in  a  collateral 
action.^  The  continuance  of  the  former  trustee  in  office  pending  the  appoint- 
noent  of  a  new  trustee  by  the  creditors,  is  an  inequality,  but  does  not  necessarily 
affect  his  official  acts.® 

g.  Hnmber  of  trustees. — Under  the  former  law,  the  creditors  chose  "  one  or 
more  assignees."  •*  Now,  there  can  be  but  one  or  Aree  trustees.  Votes  for 
two  trustees  should,  therefore,  be  refused.**^  It  seems  also  that  where  one  of 
three  trustees  dies,  a  meeting  should  be  called  to  fill  the  vacancy .•^  At  such 
a  meeting  the  creditors  may  of  course  vote  to  continue  the  survivor  alone,  or 
eleet  him  as  a  single  trustee. 

h.  When  no  trustee. — By  General  Order  XV,  in  no-asset  cases,  provided 
there  are  no  appearances  by  or  for  creditors,  the  judge  or  referee  may  "  direct 
that  no  trustee  be  appointed."  This  practice  is  new;  it  is  a  boon  to  bank- 
rupts and  referees.  Its  validity  may,  however,  be  doubted.^  If  the  creditors 
do  not  appoint,  "the  court  shall  do  so."  If  there  is  no  trustee,  the  difficulty 
of  setting  off  exempt  property  is  apparent.^  Efforts  have  been  made  to  over^ 
come  this  difficulty  by  local  rules,*  but  their  validity  is  also  doubtful.  If  no 
trustee  is  appointed  at  such  a  first  meeting  a  trustee  may  still  be  appointed 


299,  98  Fed.  676;  In  re  Hare  (D.  €.>  N.  T.), 
9  Am.  B.  R.  620,  119  Fed.  246. 

Election  to  fiU  vacancy  caused  tiy  removal. 
—  Where  a  trustee  in  bankruptcy  has  been 
removed  because  of  his  employnkent  of  the 
attorney  for  an  assignee  for  the  benefit  of 
creditors,  by  which  attorney  he  had  been  em- 
ployed, such  attorney  should  not  be  allowed 
to  control  the  election  of  a  new  trustee. 
Matter  of  Forestier  (D.  C,  €al.),  35  Am. 
B.   R.  51,  222  Fed.  637. 

68.  See  General  Order  XV. 

59.  In  re  Wright  (Ref.,  N.  Y.),  2  Am.  B. 
R.  497. 

60.  Schofield  y.  United  States  ex  rel.  Bond 
(C.  C.  A.,  6th  Cir.),  23  Am.  B.  R.  269,  174 
Fed.  1. 

61.  In  re  Newton  (C.  C.  A.,  8th  Cir.),  6 
Am-  B.  R.  52,  46  C.  C.  A.  399,  107  Fed.  429 ; 
Matter  of  Rochester  Sanitarium  and  Biaths 
Co.  (C.  C.  A.,  2d  Cir.),  84  Am.  B.  R.  365,  222 
Fed.  22,  quoting  the  language  of  the  text. 


69.  Fowler  v.  Jenks  (Sup.  Ct.,  Minn.),  11 
Am.  B.  R.  255,  90  Minn.  74.  citinjf  Harvey  v. 
Tyler,  2  WalL  (U.  S.)  238, 17  L.  Ed.  871,  and 
Lamprey  v.  Nudd,  29  N.  fi.  299. 

68.  Matter  of  Rochester  Sanitarium  and 
Baths  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R. 
366,  222  Fed.  22. 

64.  Act  of  1867,  $  13,  R.  S.,  S  6034. 

65.  See  In  re  Fisher  (I>.  C,  N.  J.) ,  14  Am. 
B.  R.  366,  136  Fed.  223. 

66.  See  last  paragraph.  Compare  In  .re 
ScheifTer,  Fed.  Cas.  12,445. 

67.  Thus,  see,  under  the  former  law.  In  re 
Cogswell,  FeJ.  Cas.  2,059 ;  In  re  Graves,  Fed. 
Cas.  6,709. 

68.  This  must  be  done  by  a  trustee. 
Bankr.  Act,  §  47-a(ll).  Exempt  property 
does  not  pass  directly  to  the  claimant.  See 
under  §  6. 

69.  Thus  see  rule  in  jurisdiction  of  Referee 
Hotchkiss  (Erie  Co.,  N.  Y.),  1  N.  B.  N.  116. 
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later,  "  if  the  court  shall  deem  it  desirable."  ^  In  cases  covered  by  this 
general  order,  further  meetings  may  by  order  be  dispensed  with.  Form 
No.  27  should  be  used,  with  such  additions"^^  as  to  the  setting  apart  of  exemp- 
tions as  the  court  feels  it  has  power  tp  grant. 

i.  Notification,  bond,  qualification,  etc. —  The  referee  must  immediately 
notify  the  trustee  of  his  appointment.''^  Form  No.  24  indicates  the  method. 
The  notice  is,  however,  often  given  orally,  and  should  be,  if  the  trustee-elect  is 
present  at  the  meeting.  The  trustee  should  notify  the  referee  of  his  acceptance 
or  declination.  He  rarely  does.  The  presentation  of  the  bond,  or  a  failure 
to  present  within  the  required  time  is  thought  sufficient.  The  requirements  as 
to  trustee's  bonds^  and  duties''^  are  discussed  elsewhere. 


IIL   REMOVAL  OF  TRIJSTEES.7S 

a.  For  cause. —  The  creditors  have,  however,  no  control  over  the  removal 
of  trustees^  other  than  to  initiate  proceedings  to  that  end..  The  former  law^* 
gave  them  such  control  "with  consent  of  the  court."  Now  the  court  is  given 
sole  power  to  remove,''^  but  this  must  be  done  by  the  judge,  not  the  referee.^® 
The  district  rules  which  confer  on  the  referees  jurisdiction  to  perform  all  the 
fimctions  of  the  judge  usually'  except  such  powers  as  have  been  withdrawn 
from,  them  by  the  General  Orders.  Numerous  cases  on  the  removal  of  trus- 
tees under  the  former  law  will  be  found  in  point.''®  The  practice  on  removals 
is  suggested  by  Forms  Nos.  62,  53,  54,  and  55.®^  Removal  is  a  matter  of 
discretion^^  and  is,  therefore,  not  reviewable;®  but,  being  a  judicial  discretion, 
should  be  exercised  only  when  there  is  sufficient  cause.®*  Where  a  trustee, 
by  concealment  or  false  representation,  induces  creditors  to  agree  to  a  com- 
position contrary  to  their  interests,  he  should  be  removed.®*     It  is  not  necessary 


70.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  309,  129  Fed.  745.  In  this 
case  a  trustee  was  appointed  more  than  a 
year  after  the  creditors*  meeting. 

71.  See  also  "  Supplementary  Forms," 
post;  Hagar  and  Alexander's  Bankrupted 
Forms    (2d  Ed.). 

72.  General  Order  XVI. 

73.  See  under  §  50  of  this  work. 

74.  See  Bunkr.  Act,  §  47.  See  also  Am.  B. 
R.  Dig.  §  325. 

75.  See  also  Am.  B.  K.  Dig.  §  323. 

76.  Act  of  1867,  §  18,  R.  S.,  §  6039. 

77.  Bankr.  Act,  §  2   (17). 

78.  Gteneral  Order  XIII. 

Approval  of  judge. — An  order  of  a  referee 
in  "bankruptcy  removing  a  trustee,  which  has 
not  been  affirmed  by  a  judge  who  under 
General  Order  No.  13,  has  sole  power  of  re- 
moval, is  void,  and  another  provision  of  the 
or<der  appointing  a  new  trustee,  and  a  sub- 
sequent order  directing  the  old  trustee  to 
turn  over  assets  must  also  fall  as  having 
no  legal  foundation.  Matter  of  Berree  & 
Wolf  (D.  C,  Pa.),  34  Am.  B.  R.  549,  185 
Fed.  224. 

79.  In  re  Sacchi,  43  How.  Pr.  (N.  Y.) 
260;  In.  re  Mallory,  Fed.  Cas.  8,990;  Ex 
parte  Perkins,  Fed.  Gas.  10,982;  In  re  Blod- 
gett.  Fed.  Gas.  1,552;  In  re  Price,  Fed.  Gas. 


11,400;  In  re  Perry,  Fed.  Gas.  10,998;  In  re 
Grant,  Fed.  Cas.  6,692. 

80.  A  petition  seeking  the  removal  of  a 
trustee  in  bankruptcy  and  also  the  revocation 
of  certain  orders  allowing  applications  to 
sell  or  redeem  securities  belonging  to  the 
bankrupt's  customers  which  had  been  pledged 
by  the  bankrupt^  a  stodcbroker,  examined 
and  held,  insufficient,  the  manner  and  extent 
of  the  petitioner's  damage  not  being  set  forth 
and  it  appearing  that  the  petitioners  delayed 
unreasonably  in  making  the  application.  In 
re  Carothers  &  Go.  (D.  G.,  Pa.),  27  Am.  B. 
R.  603,  192  Fed.  691. 

ftl.  In  re  Day  &  Go.  (G.  G.  A.,  2d  Gir.), 
24  Am.  B.  R.  252,  178  Fed.  546,  affg.  23  Am. 
B.  R.  56,  174  Fed.  164. 

92.  In  re  Dewey,  Fed.  Gas.  3849;  In  re 
Adler,  Fed.  Gas.  82. 

83.  In  re  Mallory,  Fed.  Gas.  8,990.  See 
also  Am.  B.  R.  Dig.  §  323. 

Cause  for  removal. — ^A  trustee  in  bank- 
ruptcy who  is  employed  in  the  office  of  the 
attorney  for  an  assignee  for  the  benefit  of 
creditors,  which  attorney  is  also  acting  for 
him,  should  be  removed  upon  the  ground  that 
the  interests  of  the  trustee  and  the  assignee 
may  conflict.  Matter  of  Forestier  (D.  C., 
Gal.),  35  Am.  B.  R.  51,  222  Fed.  537. 

84.  In  re  Wrisley  (C.  G.  A.,  7th  Gir.),  13 
Am.  B.  R.  193,  183  Fed.  388. 
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to  justify  a  trustee's  removal  that  he  be  guilty  of  personal  dishonesty;  he 
may  have  so  conducted  the  business  or  affairs  of  the  estate  as  to  have  lost  the 
confidence  of  the  creditors  and  thus  prevented  their  co-operation  with  him, 
in  which  case  it  will  be  for  the  benefit  of  the  estate  that  he  be  removed.^ 
The  fact  that  a  trustee  has  changed  his  legal  residence  to  another  district  is 
not  ground  for  his  removal,  where  the  change  neither  makes  it  imposdble  for 
kim  to  perform  his  duties  as  trustee,  nor  difficult  for  the  creditors  to  locate 
and  communicate  with  him.«^ 

b.  By  reaignation. —  The  statute  does  not,  as  did  its  predecessor,*'  provide 
for  such  a  contingency.  A  trustee  can  unquestionably  resign,  but,  it  is 
thought,  his  resignation  is  still  ineffectual,  save  "with  the  consent  of  the 
judge  "  or  referee.^ 


85.  Bullman  v.  Tobin  (O.  C.  A.,  8th  Cir.), 
38  Am.  B.  R.  504,  holding  that  where  a  trus- 
tee has  not  only  failed  to  carry  ovt  the 
wishes  of  the  creditors  by  whom  he  was 
chosen,  but  has  placed  himself  in  direct  an- 
tagonism to  them  without  being  able  to  as- 
sign any  good  reason  for  so  doing,  he  should 
be  removed,  especially  where  the  co-operation 


of    the    creditors    is    Indispensable    to    the 
efficient  administration  of  the  trust. 

86.  In  re  Seider    (D.  C,  N.  Y.),  20  Am. 
B.  R.  708,  163  Fed.  139. 

87.  Act  of  1867.  f  18,  R.  S.,  §  6038. 

88.  But  see  Hull  v.  Burr  (Fla.  Sup.  Ct.), 
28  Am.  B.  R.  837,  64  Fla.  83,  59  So.  787. 


SECTION    FORTY-FIVE. 


L  QUALIFICATIONS  OF  TRUSTEES.' 

§  45.  QnaUflcations  of  Trustees.— a  Trustees  may  be  (1)  indi- 
viduals who  are  respectively  competent  to  perform  the  duties  of  that 
office,  and  reside  or  have  an  office  in  the  judicial  district  within  which 
they  are  appointed,  or  (2)  corporations  authorized  by  their  charters 
or  by  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial 
district  within  which  they  are  appointed. 


Analogous  proTisions:    In  U.  S.:    Act  of  1867,  §  18,  R.  S.,  §  5035. 

In  Eng.:    Act  of  1883,  $21(1)   (2). 
Crosa-Tefennces:    To  the  law:    Appointment  and  removal  of  trustee,  i  44. 

Bonds  of  trustees,  §  50. 

First  meeting  of  creditors,  how  conducted,  $  55. 

Voters  at  meetings  of  creditors,  §  56. 


SYNOPSIS  OF  SECTION. 


I.  Qualifications  of  Trustees,  712 

a.  In  generaly  712. 

b.  Statutory  qualifAUJtums,  712. 

c.  Disqualificcdions,  713. 


I.  QUALIFICATIONS  OF  TRUSTEES.^ 

a.  In  general. —  The  only  statutory  disqualification  under  the  former  law 
seems  to  have  been  that  the  proposed  trustee  had  received  a  preference.  At 
the  same  time,  the  action  of  the  creditors  being  subject  to  the  approval  of  the 
judge,  many  disqualifications  were  in  effect  recognized  by  the  courts.  Since 
only  those  qualified  may  be  appointed,  votes  should  not  be  received  for  any 
nominees  not  clearly  within  the  terms  of  this  section.  When  the  objection 
is  that  the  proposed  trustee  is  not  competent^  to  perform  the  duties  of  the 
oflSce,  however,  votes  should  be  received,  and,  if  they  result  in  his  appointment, 
his  ability  to-  perform  such  duties  should  be  investigated  before  he  is  allowed 
to  qualify. 

b.  Statutory  qualifications;  corporations  as  trustees. —  Trustees  may  be  either 

individuals  or  corporations.     In  either  case,  they  must  have  offices  within  the 


1.  See  also  Am.  B.  R.  Dig.  I  320. 


S.  Compare,  under  former  law,  %  18,  R.  S., 

H  5035. 

[7121 


§  45.] 


Disqualifications. 


718 


judicial  district  Under  the  former  law^  it  was  held  that  they  must  reside 
in  such  district.'  It  is  evident  that  actual  presence  is  intended  by  the  phrase 
**  reside  or  have  an  office,"  rather  than  a  l^al  or  voting  residence.  The 
Laving  of  a  fixed  place  of  abode  would  seem  to  be  what  is  intended  by  the 
statute.^  This  restriction  seems  to  make  it  necessary  to  appoint  a  different 
trustee  in  an  ancillary  proceeding  in  another  district.*^  If  a  corporation  is 
chosen,  only  those  authorized  by  charter  or  by  law  "  to  act  in  sudi  capacity  '* 
can  be  appointed  trustee.  This  manifestly  applies  to  trust  companies  and 
other  corporations  which  are  permitted  by  law  to  do  a  trustee  business.  If  a 
trust  company  is  named  as  trustee,  it  should  appear  that  the  company  has 
no  connection  or  relationship  with  the  bankrupt  which  would  make  the  position 
of  any  particular  advantage  to  the  company.^  An  alien  may  be  chosen  as  a 
trustee  if  he  resides  or  has  an  office  in  &e  district.'^ 

c.  Disqualiileations. —  So  long  as  General  Order  XIII  continues  in  force,' 
certain  disqualifications,  based  on  precedent  and  common  sense,  rather  than 
the  statute,  will  also  be  recognized  by  the  courts.  Thus,  under  the  present 
law,  it  Is  thought,  one  who  is  palpably  the  bankrupt's  choice  will  be  held 
disqualified,  or,  more  correctly,  his  appointment  will  not  be  approved;* 
although  there  is  no  statute  against  the  election  of  a  trustee  merely  because 
he  is  acceptable  to  the  bankrupt. ^^  Mere  hostile  animus  against  the  bankrupt 
does  not  positively  disqualify  the  trustee,*^  but  he  should  be  a  person  free  from 
prejudices  and  entirely  disinterested.^     The  fact  that  a  trustee  has  business 


5.  In  re  Hayens,  Fed.  Cae.  6^1;  In  re 
Loder,  Fed.  Cas.  8,450. 

4.  Residence  or  office  in  judicial  district. — 
In  the  case  of  In  re  Seider  (D.  C,  K.  Y.), 
20  Am.  B.  R.  708,  163  Fed.  139,  Judge  Chat- 
field  said:  "A  person  might  be  domiciled 
or  reside  a  greater  portion  of  the  year,  and 
perhaps  pay  taxes  m  the  county  of  Sings 
and  in  the  eastern  district  of  Kew  Yorlc, 
and  vote  at  a  legal  residence  in  another  por- 
tion of  the  State,  or  even  in  a  different 
State  altogether.  So  with  reference  to  the 
question  of  an  office.  A  lawyer  might  have 
an  office  at  his  home  in  Brooklyn,  and  an 
office  in  one  oi  the  down  town  buildings  in 
the  Borou^  of  Manhattan,  and  a  third  office 
in  Jersey  City,  in  the  State  of  Kew  Jersey, 
and  any  one  of  the  three  might  be  sufficient 
to  meet  the  requirements  of  §  45." 

It  seems  that  a  person  having  a  place  of 
business  within  the  judicial  district  may 
be  appointed  a  trustee  although  he  resides 
without  such  district.  In  re  Loder,  Fed. 
Cas.  8,450. 

3.  Compare  In  re  Boston  H.  ft  £.  R.  R.  Co.» 
Fed.  Cas.  1,678. 

6.  A  trust  company  named  as  trustee  in 
many  deeds  of  trust  securing  obligations 
owing  to  the  bankrupt,  and  having  as  a 
director  the  principal  counsel  of  the  bank- 
rupt, should  not  be  appointed  trustee  of  the 
bankrupt  as  its  interMts  might  conflict  with 
those  of  the  other,  creditors.  Wilson  v.  Con- 
tinental Building  &  Loan  Association  (C.  C. 
A.,  9th  Cir.),  37  Am.  B.  R.  444,  232  Fed.  824. 

7.  In  re  Coe  (D.  C,  N.  Y.),  18  Am.  B.  R. 


715,  154  Fed.  162,  holding  that  the  term 
''individuals''  la  very  broad  and  includes 
aliens  as  weU  as  corporations. 

8.  See  p.  704,  ante, 

9.  See  p.  707,  ante;  Falter  v.  Reinhard  (D. 
C,  Ohio),  4  Am.  B.  R.  782,  104  Fed.  202; 
In  re  RskersdiM  (D.  C,  K.  Y.),  6  Am.  B.  R. 
811,  iOS  Fed.  206.  On  review  in  C.  C.  A., 
In  re  McGiU  (C.  €.  A.,  6th  Cir.) ,  6  Am.  B.  R. 
155,  106  Fed.  67. 

The  activa  intaif eienca  of  the  bankrupt  in 
favor  of  the  appointment  of  a  trustee  wiU 
render  such  trustee  ineligible  to  appointment. 
In  re  Hanson  (D.  C.,  Minn.),  10  Am.  B.  R. 
235,  156  Fed.  717. 

10.  In  re  Eastlack  (D.  C,  N.  J.),  16  Am. 
B.  R.  520,  146  Fed;  68,  approving  an  elec- 
tion where  it  appeared  that  the  name  of 
the  trustee  was  suggested  to  one  of  tiie 
creditors  by  the  banlcrupt's  attorney,  and 
such  creditor  sent  letters  to  all  the  other 
creditors  recommaiding  the  election  of  the 
person  so  suggested. 

Office  with  bankrupt's  attorney. — The  fact 
that  a  party  oocppies  the  same  suite  of 
offices  as  the  attorney  for  a  bankrupt,  does 
not  disqualify  him  from  acting  as  trustee 
in  the  bankruptcy  proceedings.  Matter  of 
Fisher  (D.  C,  Pa.),  26  Am.  B.  R.  703,  103 
Fed.  104. 

11.  In  re  Lewensohn  (D.  C,  N.  Y.),  3 
Am.  B.  R.  200,  08  Fed.  576;  In  re  Mangan 
(D.  C,  Pa.),  13  Am.  B.  R.  303,  133  Fed. 
1000. 

12.  Matter  of  BaUentine  (D.  C,  N.  Y.),  37 
Am.  B.  R.  Ill,  232  Fed.  271. 
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relations  witl^  the  referee  is  not  sufficient  to  disqualify  him.**  .  The  fact  that 
a  person  appointed  trustee  was  formerly  a  receiver  of  the  bankrupt  estate, 
designated  by  the  court,  is  evidence  of  his  fitness  and  competency,"  and  it 
has  also  been  held  that  iixe  fact  that  the  trustee  advised  an  assignment  for  the 
benefit  of  creditors,  constituting  the  act  of  bankruptcy  complained  of,  and  was 
himself  the '  assignee,  does  not  disqualify  him  from  acting  as  trustee.*'  ,  A 
stockholder  or  officer  of  a  corporation  is  not  ipso  facto  incompetent  to  act  as 
trustee  of  the  bankrupt  corporation,*®  and  the  fact  that  the  proposed  trustee 
is  a  stockholder  in  a  corporation  appearing  as  a  creditor  is  not  a  disqualifica- 
tion,*^ but  a  stockholder  who  had  been  intimately  associated  as  legal  adviser 
with  those  formerly  in  control  will  be  deemed  disqualified  and  his  appointment 
should  be  set  aside.*®  A  bankrupt  who  has  not  been  discharged  is  not  a  proper 
person  to  act  as  trustee  to  another  bankrupt.*®  The  former  attorney  for  the 
bankrupt^  whose  relations,  business  and  social,  remain  close,  should  not  be 
appointed.^  Under  the  former  law,  that  the  assignee-elect  was  the  bankrupt's 
choice  warranted  a  refusal  to  confirm  ;^^  so  also  where  the  Candidate*  made  it 
a  regular  business  to  solicit  creditors'  votes,^  or  was  a  near  relative,^  or  a 
bookkeeper  of  one  of  the  bankrupts,^  or  had  a  direct  adverse  interest  to  the 
creditors,^  or  where  the  choice  was  secured  by  an  agreement  to  pay  certain 
voting  creditors  in  full.  But,  it  seems,  a  general  creditor  was  eligible,^  and 
that  the  bankrupt's  attorney  was  not  positively  disqualified,  if  he  at  once 
severed  his  relations  as  such.^ 


13.  In  re  Brown,  2  N.  B.  690. 

14.  In  re  Huddleaton  (D.  C.,  Ga.),  21  Am. 
B.  R.  669,  167  Fed.  428.  See  also  In  re 
Crooker  Co.  (Ref.,  Mass.),  27  Am.  B.  R.  241. 

15.  In  re  Blue  Ridge  Packing  Co.  (D.  C., 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

16.  Matter  of  Merritt  Construction  Co. 
(C.  C.  A.,  2d  Cir.),  83  Am.  B.  R.  616,  219 

-Fed.  655. 

17.  In  re  Lazoris  (D.  C,  Wis.),  10  Am. 
B.  R.  31,  120  Fed.  716. 

18.  In  re  Gordon,  etc.,  Co.  (D.  C,  Pa.), 
12  Am.  B.  R.  94,  129  Fed.  622. 

19.  In  re  Smith  (Ref.,  N.  Y.),  1  Am.  B. 
R   37 

80.  In  re  Wink  (D.  C,  Md.),  30  Am.  B. 
R.  298,  206  Fed.  348. 

21.  In  re  Bliss,  Fed.  Oas.  1,643 ;  In  re  Wet- 
more,  Fed.  Cas.  17,466. 


92.  In  re  Doe,  Fed.  Cas.  3,957;  In  re 
Smith,  Fed.  Cas.  12,971;   In  re  Haas,  Fed. 

v/as.   0,oo4. 

23.  In  re  Bogart,  Fed.  Cas.  1,600;  In  re 
Zinn,  Fed.  Oas.  18,216. 

24.  In  re  Powell,  Fed.  Cas.  11,354. 

25.  In  re  Claiimont,  Fed.  Cas.  2,781. 

26.  Id. 

27.  In  re  Barrett,  Fed.  Cas.  1,043;  In  re 
Lawson,  Fed.  Cas.  8,150;  In  re  Ciairmant, 
Fed.  Cas.  2,781.  See  also  cases  cited  In  re 
Rung  (Ref.,  N.  Y.),  2  Am.  B.  R.  620.  The 
uninfluenced  votes  of  creditors  in  favor  of 
one  for  trustee  who  had  formerly  been  the 
attorney  for  the  bankrupt  are  not  a  nuUity 
so  that  the  opposing  candidate  for  trustee 
must  be  declared  elected.  In  re  Machin  (D. 
C,  Pa.),  11  Am.  B.  R.  449,  128  Fed.  315. 


SECTION  FORTY-SIX. 


DEATH  OR  REMOVAL  OF  TRUSTEES. 

§  46.  Death  or  Removal  of  Trnsteee. —  a  The  death  or  removal  of  a 
trustee  shall  not  abate  any  suit  or  proceeding  which  he  is  prosecnting 
or  defending  at  the  time  of  his  death  or  removal,  but  the  same  may 
be  proceeded  with  or  defended  by  his  joint  trustee  or  successor  in 
the  same  manner  as  though  the  «aine  had  been  commenced  or  was 
being  defended  by  such  joint  trustee  alone  or  by  such  successor. 


Analogous  proTiaiona:    In  U.  S.:    Act  of  1867,  SI  13,  14,  16,  18,  R.  S.,  §§  6036,  5039,  5042, 

5048. 
CroM-refeiencea:     To  the  law:      Death  or  insanity  of  bankrupt  not  to  abate  proceedings, 
S  8. 
Jurisdiction  of  bankruptcy  courts  as  to  suits  or  proceedings,  f  23. 
One  or  three  trustees  to  be  appointed,  $44.  * 


I.  NO  ABATmSNT  ON  DKATH  OR  REMOVAL  OF  TRUSTBX. 

Thifl  is  but  a  re-enactment  of  provisions  found  in  the  former  law.*  Prior 
to  that  law,  it  had  been  held  that  such  cause  of  action  vested  in  his  personal 
representatives;^  also  that,  if  the  assignee  was  defendant,  the  right  of  action 
abated.^  It  was  to  meet  these  rulings  that  the  section  was  inserted  in  the 
present  law.  It  applies  to  all  suits  or  proceedings,  and  as  well  if  the  trustee 
is  a  defendant  as  if  a  plaintiff.  It  applies  also  no  matter  how  the  trustee's 
removal  is  brought  about,  though  it  is  a  question  whether  it  would  if  he 
resigned.*  In  that  case,  the  court  could  doubtless  order  a  resigning  trustee  to 
continue  such  a  suit.  Removals  of  trustees  are  discussed  elsewhere  ;*  likewise 
the  effect  of  the  death  of  one  of  three  trustees.® 

1.  Act  of  1867,  S  16,  R.  S.,  §  5048.  thereof,  such  suit  does  not  abate  on  his  reslff- 

9,  Kchards  y.  Maryland  Ins.  Co.,  8  Cranch,  nation,  but  may  be  proceeded  with  by  his 

84.  successors   when   appointed   just   as   though 

S.  Hall  y.  Gushing,  8  Mass.  521.  the  same  had  been  instituted  originally  by 

4.  HuU  V.  Burr    ( Fla.  Sup.   Ct. ) ,  28  Am.  such  successors. 

B.  R.  837,  64  Fla.   83,  59  So.  787,  holding  5.  See  under  §  44  of  this  work.     See  alfeo 

that  where  a  sole  trustee  of  a  bankrupt  estate  Am.  B.  R.  Dig.  |  323. 

institutes  a  suit  to  recover  property  of  the  6.  Id.;  also  Bankr.  Act,  §  47-b. 
estate,    and    resigns    during    the    pendency 
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SECTION    FORTY-SEVEN. 


DUTKS  OF  TRUSTEES. 

§  47.  Duties  of  Trustees. —  a  Trustees  shall  respectively  (1)  account 
for  and  pay  over  to  the  estates  under  their  control  all  interest  re- 
ceived by  them  upon  property  of  such  estates;  (2)  collect  and  reduce 
to  money  the  property  of  the  estates  for  which  they  are  trustees, 
under  the  direction  of  the  court,  and  close  up  the  estate  as  expe- 
ditiously as  is  compatible  with  the  best  interests  of  the  parties  in 
interest;  and  sttch  trustees,  as  to  all  property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with 
all  the  rights,  remedies,  and  powers  of  a  creditor  holdi/ng  a  lien  by 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  all  property 
not  in  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  remedies,  and  powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatisfied;*  (3)  deposit  all  money 
received  by  them  in  one  of  the  designated  depositories;  (4)  disburse 
money  only  by  check  or  draft  on  the  depositories  in  which  it  has  been 
deposited;  (5)  furnish  such  information  concerning  the  estates  of 
which  they  are  trustees  and  their  administration  as  may  be  requested 
by  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts  expended  and  on 
what  accounts;  (7)  lay  before  the  final  meeting  of  the  creditors 
detailed  statements  of  the  administration  of  the  estates;  (8)  make 
final  reports  and  file  final  accounts  with  the  courts  fifteen  days 
before  the  days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay 
dividends  within  ten  days  after  they  are  declared  by  the  referees; 
(10)  report  to  the  courts,  in  writing,  the  condition  of  the  estates  and 
the  amounts  of  money  on  hand,  and  such  other  details  as  may  be 
required  by  -the  courts,  within  the  first  month  after  their  appoint- 
ment  and  every  two  months  thereafter,  unless  otherwise  ordered  by 
the  courts;  and  (11)  set  apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the  court  as  soon  as  practi- 
cable after  their  appointment. 

b  Whenever  three  trustees  have  been  appointed  for  an  estate,  the 
concurrence  of  at  least  two  of  them  shall  be  necessary  to  the  validity 
of  their  every  act  concerning  the  administration  of  the  estate. 

c  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file  a 
certified  copy  of  the  decree  of  adjudication  in  the  office  where  con- 

*  Amendments  of  1010  in  italics. 
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veyances  of  real  estates  are  recorded  in  every  county  where  the  bank- 
rapt  owns  real  estate  not  exempt  from  execution,  and  pay  the  fee 
for  such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for 
each  copy  so  filed,  which,  together  with  the  filing  fee,  shall  be  paid 
out  of  the  estate  of  the  bankrupt  as  a  part  of  the  costs  and  disburse-, 
ments  of  the  proceedings.* 


Aiulogoiis  provisioiis:  In  U.  S.:  As  to  deposits  of  money,  Aet  of  1867,  f  17,  R.  S.,  f  5069; 
Act  of  1841,  i  9;  Act  of  1800,  §  54;  As  to  accounting  for  interest,  R.  S.,  f  5062B; 
As  to  submission  of  accounts,  Act  of  1867,    28,  K.  S.,  §  50626;  As  to  setting  apart 

exemptions.  Act  of  1867,  General  Order  XIX;  Also  generally  to  many  sections,  pre- 
scribing other  duties. 
In  Eng.:    Generally  to  different  sections  prescribing  duties. 
Cian^refereaoes:    To  the  law:     Trustee  includes  all  the  trustees  of  an  estate,  §  1(26). 

Jurisdiction  of  court  of  bankruptcy  as  to  collection  of  estate,  |  2(7). 

Estates  to  be  closed  on  approval  of  final  accounts  and  discharge  of  trustees,  $  2(8) . 

AUowance  of  exemptions  to  trustee,  |  6. 

Suits  by  and  against  trustee;  intervention  by  trustee,  I  11-b,  c.  d. 

Certified  copy  of  approval  of  bond  of  trustee,  evidence  of  vesting  title  in  him, 
§21-e. 

Suits  by  trustee;  controversies  between  trustees  and  adverse  claimants,  §  23-a,  b. 

Arbitration  of  controversies  by  trustees,  §  26. 

Compromise  t>f  controversy  arising  in  administration  of  estate,  $  27. 

Punishment  of  trustee  for  misapplication  of  property  of  estate,  |  29-a. 

Employment  of  stenographer  on  application  of  trustee,  $  38(5). 

Dividends  sheets  delivered  to  trustee  by  referee,  S  39-a  ( 1 ) . 

One  or  three  trustees  to  be  appointed,  {  44. 

Accounts  and  papers  of  trustees  open  to  inspection,  |  49. 

Bonds  of  trustees,  amount  to  be  fixed,  8  50. 

P^oof  of  claim  by  trustee  against  another  estate,  §  57-m. 

Preferential  transfer  may  be  recovered  by  trustee,  S  60-b. 

Trustees  to  deposit  funds  in  designated  banks,  {61. 

Expenses  of  administering  estates;  report,  S  62. 

Debts  to  be  paid;  <Hxler  of  payment,  §  64. 

Diridends,  payment  when  declared,  §  65;  unclaimed  to  be  paid  into  court  by  trus- 
tee, fi  66. 

Recovery  of  property  fraudulently  transferred,  f  67. 

Title  to  property  vested  in  trustee;  sales. of  property,  etc.,  S  70. 
To  the  General  Orders:    Duties  of  trustee,  XVII. 

Sales  of  property,  how  conducted,  XVIII. 

Proof  of  claims,  duties  as  to;  re-examination,  XXI. 

Redemption  of  property  by  trustee;  settlement  of  claims  or  debt,  XXVIII. 

Payment  of  money  by  trustee  on  warrant,  XXIX. 

Application  for  arbitration  of  controversy,  XXXIII. 
To  the  Official  Forms:     List  of  claims  and  dividends  to  be  delivered  to  trustee.  No.  40. 

Notice  of  dividends;  creditor's  letter.  No.  41. 

Petition  and* order  for  sale  of  real  estate.  No.  42;  for  redemption  of  property 
from  lien.  No.  43;  for  sale  subject  to  lien.  No.  44;  for  private  sale,  No.  45;  for 
sale  of  perishable  property,  No.  46. 

Report  of  exempt  property,  No.  47;  return  of  no  assets,  No.  48. 

Account  of  trustee.  No.  49;  oath  to  final  account.  No.  50;  order  allowing  ae- 
coimt  and  discharging  trustee,  No.  51. 

See  also  Hagar  and  Alexander's  Bankr.  Forms  (2d  Ed.). 


*  Amendatory  act  of  1903  added  subsection  c. 
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SYNOPSIS  OF  SECTION. 

DUTIES  OF  TRUSTBBUI, 

-  I.  Scope  of  Section,  7T9. 
a*  In  general,  719. 

n.  Collectum  of  Assets,  719. 

a.  Statutory  provisions,  719 

b.  Trustee  for  creditors^  720. 

c.  QuoM  officer  of  court,  720. 

d.  Duties  athd  liabilities  of  trustees,  as  to  collection  of  assets,  720. 

(1)  In  general,  720. 

(2)  Dub  diligence,  721. 

(3)  Surcharged  with  loss  caused  by  nbgligbncb,  721*. 

(4)  Compelling  trustee  to  act,  722. 

(5)  Wishes  of  creditors,  722. 

e.  Suits  by  trustees^  722. 

(1)  In  general,  722. 

(2)  Right  to  sue,  722. 

(3)  Order  or  consent  of  referee  or  court,  723. 

(4)  Suits  by  trustees  of  bankrupt  corporations,  724. 

(5)  Suits  for  other  purposes,  725. 

(6)  PnAcnCB  gbnbrally;  security  for  costs,  726. 

f .  Property  vested  in  trustees,  727. 

(1)  In  general,  727. 

(2)  Amendatory  act  of  1910,  727. 

(3)  Rule  existing  prior  Tp  amendment,  727. 

(4)  Amendment  to  be  construed  with  §  70,  727. 

(5)  General  purpose  and  effect  of  Amendment,  728. 

^  (6)  Status  of  trustee  that  of  creditor  holding  lien,  728. 

(7)  Status  determined  as  of  date  of  filing  petition,  731. 

(8)  Unrecorded  liens,  731. 

(9)  Property  affected,  732. 

(10)  Priority  of  debts,  733. 

(11)  Creditors  Folding  liens;  conditional  sale  contracts  and 

chattel  mortgages,  733. 

(12)  Fraudulent  transfers,  735 
g.  Sales  by  trustees,  735. 

h.  Employment  of  attorneys,  735 

i.  Rapidity  in  administration,  735 

j.  AccourUing  for  interest,  735. 

k.  Deposits,  735. 

m.  Accounts  and  Reports,  736. 

a.  In  general,  736. 

b.  Practice,  737. 
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IV.  Distribution,  737. 

a.  In  general,  737. 

b.  Expenses  of  administration,  737. 

c.  Payment  of  priorities,  737. 
A  Dividends,  737. 

e.  Method  of  paymerU,  737. 

f.  Trustee's  supptemenialreport,  738. 

V.  Ifiscellaneous  Duties,  738. 

a.  getting  apoA  exemptions,  738. 

b.  Furnishing  informalion,  739.       ^ 
0.  Other  duties,  739. 

VI.  Concttrreiice  of  Two  of  Thiee  Trustera  Necessary,  739. 
Vn.  Trustee  to  Record  Certified  Copy  of  Adjudication,  740. 


L  SCOPE  OF  SfiCTIOV. 

a.  In  general.—  The  duties  of  the  trustee  ennmerated  in  this  section  are 
not  exclusive.  Other  duties  are  put  on  the  trustee  in  many  sections  scattered 
through  the  law.*  Further  additional  duties  are  prescribed  in  General  Order 
XVII.  Besides,  the  judge  or  referee,  or  the  creditors  by  resolution,  may 
direct  still  other  things  to  be  done  by  the  trustee,  provided  they  are  within  the 
customary  functions  of  su^  oflBcers.  While  the  trustee  is  technically  at  all 
times  under  the  direction  of  the  court,  he  should  be  ready  to  act  upon  his 
own  responsibility  and  intelligence  in  the  administration  of  the  estate,  resort- 
ing to  the  court  for  advice  and  instructions  where  matters  of  a  complicated 
nature  and  of  great  importance  have  arisen.^ 

n.  COLLECTION  OF  ASSETS. 

a.  Statutory  providoni. —  Subdivisions  2  and  3  of  this  section  make  it  the 
duty  of  the  trustee  to  collect  the  assets  of  the  bankrupt,  reduce  them  to  money, 
and  deposit  the  proceeds  in  designated  depositories.  The  amendatory  act  of 
1910  amended  subdivision  2  by  conferring  upon  the  trustee  certain  rights  of 
creditors  in  respect  to  property  belonging  to  the  bankrupt  estate,  and  making 
him  more  distinctively  the  representative  of  the  creditor  as  to  assets  within 
and  without  the  custody  of  the  court.  iBy  subdivision  1  he  must  pay  over  and 
account  for  interest  on  the  assets. 


1.  See  "Cross-References,"  ante. 

a.  The  privilege  of  trustees  to  apply  for 
advice  cannot  be  abused  bjr  running  to  the 
court  to  settle  every  question  that  may  ap- 
pear to  an  irresolute  trustee  to  be  desirable 
to  have  settled  without  responsibility  of 
action  on  his  part.  Nor  can  this  practice  be 
resorted  to  for  the  purpose  of  carrying  on 
litigation  between  hims^f  and  adTerse  par- 
ties in  an  informal  and  irregular  way. 
Trustees  in  bankruptcy  are  swi  generis.  In 
re  Baber  (D.  C,  Tenn.)y  9  Am.  B.  R.  406, 
119  Fed.  520.  It  may  be  safely  said  that  if 
a  trustee  bears  in  mind  that  he  is  the  repre- 


sentative of  the  estate  considered,  as  a  whole, 
is  bound  to  be  Tigilant  and  attentive  in  ad- 
vancing its  interests,  and  is  under  obligation 
to  seek  to  carry  out  in  the  strictest  good  faith 
the  provisions  of  the  bankrupt  act  where  they 
seem  to  apply  plainly  to  the  estate  committed 
to  his  charge,  he  is  not  likely  to  go  far 
wrong  in  doing,  or  in  refusing  to  do,  what 
may  be  asked  of  him  by  the  creditors.  In 
doubtful  cases,  the  referee  and  the  court  will 
solve  the  perplexities  of  the  trustee.  In  re 
Bcird  (D.  C,  Ba.),  7  Am.  B.  R.  44S,  112 
Fed.  960. 
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b.  Trustee  for  creditors.—  Vested  with  the  title  of  the  bankrupt,^  he  ia  also 
the  representative  of  the  creditors,*  and  should  deal  fairly  between  them  and 
the  bankrupt.^ 

c.  Quasi  ofker  of  oonrt. —  He  is,  further,  a  quasi  officer  of  the  court  •  As  in 
the  case  of  other  court  officers,  payments  made  to  him  under  a  mistake  of 
law  are  recoverable.^ 

d.  Duties  and  liabilities  of  trustees,  as  to  coUeotion  of  assets. — (1)  In  general. 
—  He  must  proceed  to  "collect  and  reduce  to  money  the  property  .  .  . 
under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  in  interest.'^  ®  This  he  may 
do  by,  for  instance,  collecting  accounts,  even  by  suit  or  securing  the  necessary 
orders  to  compel  the  bankrupt  to  deliver  over  property  belonging  to  the  hsook- 
rapt  estate,^  or  selling  goods  or  lands,^^  or  carrying  out  contracts  entered  into 


3.  Compare  Bankr.  Act,  §  70-a. 

4.  In  re  Gray,  3  Am.  B.  R.  647,  47  N.  Y. 
App.  Div.  554;  In  re  Griffith,  1  N.  B.  N.  546; 
In  re  Kindt,  2  N.  B.  N.  Rep.  369.  Compare 
Barker  v.  Bankers'  Ass'n,  Fed.  Cas.  986; 
In  re  Rockford,  R.  I.  &  St.  L.  R.  Co.,  Fed. 
Cas.  11,978;  Crooks  v.  Stuart,  7  Fed.  800; 
also  Eyster  v.  Oaff,  91  IT.  S.  C21;  Glenny 
v.  Langdon,  98  U.  S.  20;  Dudley  v.  Eaaton, 
104  U.  S.  99;  Batchelder  ft  Lincoln  Co.  ▼. 
Whitmore  (C.  C.  A.,  Ist  Cir.),  10  Am.  B.  R, 
641,  122  Fed.  355,  where  it  was  held  that 
the  trustee  represents  those  who  were  cred- 
itors at  the  time  the  petition  was  filed. 

6.  In  re  Wrisley  Co.  (C.  C.  A.,  7th  Cir.), 
13  Am.  B.  R.  193,  196,  133  Fed.  388,  390,  the 
court  said :  *'  In  aU  matters  between  cred- 
itors and  bankrupt  he  should  stand  indiffer- 
ent. His  sole  care  should  be  to  make  the 
most  out  qf  the  estate,  and  that  primarily  in 
the  interest  of  the  creditors.  Wlien  he  goes 
beyond  that,  and  seeks  to  aid  the  bankrupt 
at  the  expense  of  the  creditors,  and  by  con- 
cealment or  by  false  representationr  induces 
creditors  to  act  contrary  to  their  inter- 
est, he  violates  his  duty,  and  should  be  re- 
moved." 

Representative  of  creditors. — **  By  the 
clearest  implication,"  says  Judge  McCormick, 
"he  represents  ell  the  creditors,  and  as  such 
representative  has  an  interest,  in  the  just 
administration  of  the  estate  which  belongs 
to  the  creditors."  Atkins  v.  Wilcox  (C.  C.  A., 
5th  Cir.),  5  Am.  B.  R.  313,  316,  105  Fed. 
5^5. 

6.  In  re  Ryan,  Fed.  Cas.  12,182;  United 
States  V.  Dewey,  39  Fed.  251. 

Trustee  as  quasi  officer. — ^As  was  said  by 
Judge  Pumell  in  the  case  of  McLean  v. 
Mayo  (D.  C,  K  Car.),  7  Am.  B.  R.  115, 
113  Fed.  106:  "While  the  Bankruptcy  Act 
creates  the  office  of  trustee  in  bankruptcy 
such  trustee  is  a  quasi  officer  of  the  court 
in  a  qu&lified  sense.  He  is  in  realty  elected 
by,  and  represents  the  creditors  of,  the  bank- 
rupt, under  the  provisions  of  the  Bankruptcy 
Act.  The  bankruptcy  court  will  protect  the 
trustee  in  the  discharge  of  his  quasi  official 
duties;    but    as    the    representative   of    the 


creditors  his  duties  as  such  representative 
must  be  discharged,  not  as  an  officer  of  the 
court,  strictly  speaking,  but  as  provided  in 
the  Bankruptcy  Act." 

7.  Carpenter  v.  Southworth  (C.  C.  A.,  2d 
Cir.),  21  Am.  B.  R.  390,  165  Fed.  428. 

8.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  R. 
662,  94  Fed.  124. 

The  trustee  is  an  officer  of  the  ceurt,  and 
as  such  is  subject  to  ite  direction  in  all 
matters  concerning  money  or  property  which 
may  have  come  into  his  possession  by  virtue 
of  his  office.  In  re  Howard  (D.  C,  CaL), 
12  Am.  B.  R.  462,  130  Fed.  1004. 

Trustees  in  bankruptcy,  like  executors 
and  admdnistrators,  are  bound  to  use  due 
diligence  to  get  in  ihe  assets  of  the  estate  — 
to  secure  possession  of  the  tangible  property 
and  colled;  the  debts.  If  they  fail  in  their 
duty  they  may  be  charged  in  their  accounts 
with  the  value  of  ussets  thereby  lost.  If 
they  take  no  steps  to  secure  property  or  col- 
lect deibts,  of  which  they  have  knowledge, 
they  are  presumptively  n^ligent.  Matter  of 
Reinboth  (C.  O.  A.,  2d  Cir.),  19  Am.  B.  R. 
15,  157  Fed.  672. 

9.  An  order  that  a  bankrupt  pay  over 
money,  which  provides  that  in  default 
thereof  he  be  held  guilty  of  contempt,  and 
the  marshal  directed  to  arrest  him  and  con- 
fine him  in  jail  until  he  complies  with  said 
order,  or  is  discharged,  is  erroneous,  as  leav- 
ing the  question  of  default  and  contempt  of 
court  to  the  marshal,  upon  which  question 
the  bankrupt  is  entitled  to  a  hearing  on  the 
return  of  an  order  to  show  cause  upon  such 
default.  In  re  Baum  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  295,  169  Fed.  410. 

.  An  order  to  compel  a  bankrupt  jeweler 
to  turn  over  property  to  his  trustee  to  cover 
a  shortage  in  his  stock  of  jewelry,  or  its 
proceeds,  which  the  bankrupt  explained  had 
been  stolen  from  his  rooms  in  his  absence, 
will  not  be  granted  where  the  evidence  is 
insufficient  to  substantiate  the  claim  of  rob- 
bery. In  re  Chamelin  (D.  C.,  Pa.),  26  Am. 
B.  R.  570,  184  Fed.  553. 

10.  Compare  Bankr.  Act,  |  70-b;  General 
Order  XVIH. 
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by  the  bankrupt  prior  to  his  adjudication/^  or  proceeding  to  set  aside  fraudu- 
lent transfers"  or  preferential  liens. ^  It  is  bis  duty,  representing  both  the 
bankrupt  and  bis  creditors,  to  realize  from  the  estate  all  that  is  possible  for 
distribution  among  the  creditors^  and  to  this  end  he  may  assert  claims,  avoid 
preferences,  and  collect  assets,  even  in  some  instances,  where  the  banksrupt 
could  not  have  acted,  had  bankruptcy  not  intervened.^*  His  chief  duty  is 
to  make  the  estate  available  for  general  creditors.^ 

(2)  Dub  plligbnce. —  Trustees,  like  executors  and  administrators,  are 
bound  to  use  due  diligence  to  get  in  the  assets  of  the  estate, —  to  secure  posses- 
sion of  the  tangible  property  and  collect  the  debts."  An  examination  of  the 
bankrupt's  schedules,  and  a  following  up  of  all  the  leads  naturally  suggested 
thereby  is  the  first  step  to  be  taken,"  and  a  failure  on  the  part  of  the  trustee 
in  this  respect  will  constitute  negligencfe."  , 

(3)  SuECHAKGEB  WITH  LOSS  CAUSED  BY  NEOLiQBNCE. —  The  trustce^s  failure 
to  use  proper  efforts  to  realize  upon  collectible  debts  due  the  estate,  subjects 
him  to  the  risk  of  being  surcharged  to  the  extent  of  their  value  less  reasonable 
costs  and  expenses  of  collection.  His  failure  to  pay  taxes,  when  having  in 
hand  sufficient  funds,  by  reason  whereof  the  estate  is  subjected  to  interest  and 
penalties,  renders  him  liable  to  be  surcharged  to  the  extent  of  such  interest  and 
penalties.^  A  trustee  may  be  surcharged  for  loss  arising  from  want  of  due 
diligence  in  reducing  the  property  of  the  estate  into  money.^ 


11.  Carryins  out  bankrupt's  contracts.— 
Where,  prior  to  bankruptcy,  the  bankrupt 
had  m«de  bert«in  contracts  and  had  then  as- 
signed to  claimant  bank  the  money  to  become 
due  under  said  contracts,  and  where  after 
bankruptcy,  the  receiver  and  trustee  had 
adopted  and  complete^  aaid  contracts,  it  was 
proper  to  direct  the  trustee  to  pay  to  said 
bank  the  money  accruing  under  the  contracts. 
In  re  De  Long  JP'umiture  Co.  (D.  C,  Pa.)* 
26  Am.  B.  R.  460. 

ISL  See  for  instance.  Barker  y.  Franklin, 
8  Am.  B.  R.  468.  37  Misc.  292,  76  Nl  Y. 
Supp.  305,  and  und»  |  60. 

IS.  See  under  Section  Sixty-seven  of  this 
woric. 

14.  Matter  of  Kessler  (C.  C.  A.,  2d  C&r.), 
37  Am.  B.  R.  325,  186  Fed.  127,  holding  that 
a  trustee  in  bankruptcy  may  pay  a  debt  out 
of  funds  of  the  estate,  where  he  finds  that  the 
collaterals  depceited  by  the  bankrupt  for  the 
security  of  the  debt  were  in  excess  of  the 
debt,  and  divide  the  balance  realized  from 
the  transaction  among  the  general  cred- 
itors. 

15.  Bunch  V.  Maloney  (C.  C.  C,  8th  Cir.), 
37  Am.  B.  R.  369,  233  Fed.  967. 

le.  Matter  of  Reinboth  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  15,  157  Fed.  672;  Matter  of 
Kiihn  Bros.  (C.  C.  A.,  7th  Cir.),  37  Am.  B. 
R.  97,  234  Fed.  277;  McMahon  v.  Pithan 
(la.  Sup.  Ct.),  33  Am.  B.  R.  125,  147  N.  W. 
920. 

Duty  of  trustee  to  collect. —  It  is  the  duty 
of  the  trustee  in  bankruptcy  to  seek  to  re- 
cover assets  belonging  to  the  estate  he  repre- 
sents from  every  source  available  and  every 
party  liable,  when  payment  or  delivery  is  not 
voluntarily  made  and  the  legal  proceedings 
necessary  promise  results;  that  is,  a  sub- 
stantial   benefit   to  the   estate.     Billings   v. 
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Millar  ft  Son  Co.  (D.  C,  K.  Y.),  35  Am.  B. 
R.  846,  227  F^d.  185. 

17.  Matter  of  Kuhn  Bros.  (C.  0.  A.,  7th 
Cir.),  37  Am.  B.  R.  97,  234  Fed.  277. 

18.  Negligence;  personal  liability. — ^A 
trustee,  who  fails  to  explain  his  failure  to 
examine  the  schedules  and  follow  up  all  leads 
naturally  suggested  thereby,  must  be  charged 
with  negligence  and  must  respond  for  the 
consequences  thereof.  Matter  of  Kuhn  Bros. 
(C.  C.  A.,. TtlL  Cir.) ,  37  Am.  B.  R.  97,  2M  Fed. 

277. 

19.  Matter  of  Monsarrat  (D.  C,  Hawaii), 
25  Am.  B.  R.  820.  See  Aul  Bankr.  Dig. 
i  333. 

Duty  to  account  for  money  rooeived  in 
settlement  of  criminal  prosecution. — ^Where 
a  trustee^  after  having  successfully  prose- 
cuted a  bankrupt  and  his  confederates  for 
concealing  assets,  effected  a  setUement 
whereby  certain  atocks  of  goods  were 
transferred  to  him  and  an  agreement  made 
for  the  payment  to  him  of  a  sum  of  money 
in  the  event  that  the  defendants  received 
suspended  sentences,  upon  his  receiving  said 
sum,  it  should  be  considered  as  part  of  the 
bankrupt's  general  estate,  notwithstanding  an 
agreement,  acquiesced  in  by  the  creditors, 
that  such  fund  should  be  kept  separate  and 
used  to  defray  the  expenses  of  the  prosecu- 
tion and  the  cost  of  the  bankruptcy  admin* 
istration;  but  the  trustee  should  not  be  sur- 
charged with  such  sum,  it  appearing  that  the 
fund  was  regarded  by  all  parties,  including 
the  creditors,  as  a  fund  to  be  kept  separate 
and  used  to  defray  the  expenses  of  the  prose- 
cution and  the  administration  of  the  bank- 
rupt estate.  Matter  of  Di  Cola  (C.  C.  A., 
3d  Cir.),  33  Am.  B.  R.  389,  217  Fed.  743. 

20.  Loss  in  sale  of  corporate  stock. —  In 
the   case  of  assets  of   corporate   stock,  the 
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(4)  Compelling  teustee  to  act. —  He  does  not  act  judicially,  but  only 
administratively,  and  if  he  refuses  to  oppose  a  claim  or  to  move'  for  its  recon- 
sideration "^hen  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit 
the  objecting  creditors  to  act  in  his  nama^* 

(5)  Wishes  of  cbeditors. —  It  is  not  necessarily  the  duty  of  the  trustee 
to  follow  the  wishes  of  a  majority  in  number  and  amount  of  the  creditors  in 
prosecuting  or  defending  suits.  He  is  to  exercise  his  own  judgment  But 
when  his  own  judgment  concurs  with  that  of  a  great  majority  of  all  the  cred- 
itors who  speak,  all  having  the  opportunity  to  speak,  and  also  with  that  of  the 
referee  or  court  in  charge,  it  would  seem  plain  that  such  judgment  should 
control.^  As  a  rule,  however,  save  in  the  common  and  simpler  steps  of  admin- 
istration, he  should  consult  the  wishes  of  the  creditors ;  in  many  matters  the 
law  requires  him  to  do  this.^  The  creditors  usually  decide.  First  meetings 
should  be  continued  and  kef^t  alive  for  this  purpose.  The  referee  in  chaise 
may,  in  extreme  cases,  disapprove.     Such  action  is,  however,  not  usual. 

e.  Suits  by  trustees. — (i)  l:s  gej^eeal^-t— A  trustee's  duty  as  to  suits  already 
pending  in  the  name  of  or  against  the  bankrupt  has  already  been  considered.^ 
So  has  the  time  limitation  on  suits  brought  by  or  against  him.^  Rights  of 
action  arising  upon  contracts  or  from  the  unlawful  taking  or  detention  of,  or 
injury  to  the  property  of  the  bankrupt,  pass  to  the  trustee,  and  he  should 
assert  them  in  the  proper  tribunal  whenever  necessary  for  the  collection  or 
preservation  of  the  bankrupt  estata^® 

(2)  Right  to  sub. —  As  a  general  rule  the  trustee  alone  has  the  power  to 
sue  to  recover  on  a  claim  belonging  to  the  estate.^  The  right  te  sue  for  the 
recoveiy  of  property  transferred  fraudulently  belongs  to  the  trustee  and  on 
his  failure  to  sue,  the  right,  may  not  be  transferred  to  a  creditor.^  It  has 
been  held  in  one  case  that  the  right  to  sue  to  set  aside  an  alleged  fraudulent 
transfer,  made  prior  to  the  four  months^  period,  may  be  assigned  by  the  trus- 


court  may  surcharge  for  the  difference  be- 
tween the  amount  actually  realized  from  sale 
and  a  Mr  maximum  figure  reached  in  the 
open  market,  and  justified  by  conditions, 
during  the  time  when  the  stock  could  have 
been  sold  by  the  trustee.  Matter  of  OmBted 
(P.  C,  Hawaii),  32  Am.  B.  R.  344. 

LiabUity  for  loss. — A  trustee  in  bank- 
ruptcy, who  examines  the  schedules  and  fails 
to  discover  certain  notes  listed  therein,  and, 
hence,  fails  to  discover  that  said  notes  were 
secured  by  a  mortgage,  may  be  charged  with 
losses  sustained  through  its  negligence. 
Matter  of  Kuhn  Bros.  (C.  C.  A.,  7th  Cir.), 
37  Am.  B.  R.  97,  234  Fed.  277» 

21.  In  re  Stem  (C.  C.  A.,  8th  Cir.),  16 
Am.  B.  R.  510,  144  Fed.  056. 

A  proceeding  for  the  re-ezamination  of 
claims  should  be  taken  in  the  interests  of 
all  the  creditors,  and  not  be  permitted  at  the 
instance  of  any  one  creditor  unless  demanded 
by  the  interests  of  all.  If  the  trustee  should 
without  sufficient  reason  refuse  to  proceed, 
the  court  by  its  order  may  compel  him  to  do 
so,  or  remove  him  for  disobedience.  In  re 
Lewensohn  (O.  C.  A.,  2d  Cir.),  9  Am.  Br. 
368,  121  Fed.  538. 

Where  the  trustee,  upon  the  request  of  a 


creditor,  has  declined  to  appeal,  the  district 
court  has  power  to  either  direct  an  appeal  by 
the  trustee  or  to  make  an  order  permitting 
the  creditor  to  appeal  in  the  name  of  the 
trustee.  Chatfield  v.  0*Dwyer  (C.  C.  A.,  8th 
Cir.),  4  Am.  B.  R.  313,  101  Fed.  797. 

2».  In  re  Kearney  Bros.  (D.  C,  N.  -Y), 
25  Am.  B.  R.  757,  184  Fed.  190. 

23.  Compare  Bankr.  Act,  §§  11-b-c,  26,  etc.; 
In  re  Baber  (D.  C,  Tenn.),  9  Am.  B.  R.  406, 
119  Fed.  520. 

94.  See  under  §  11  of  this  work. 

25.  Id. 

86.  See  discussion  under  '<  Rights  of 
Action  "  under  §  70,  post 

Vt,  As  to  when  suit  should  not  be  brought, 
Reade  v.  Waterhouse,  62  N.  Y.  687;  Dulcher 
v.  Bank,  Fed.  Cas.  4,203.  See  also  In  re 
Baird  (D.  C,  Pa.),  7  Am.  B.  R.  448,  112 
Fed.  960,  where  referee  erroneously  refused 
to  direct  trustee  to  sue  until  the  moving 
creditor  should  indenmify  the  estate  against 
expense  of  a  possibly  unsuccessful  contro- 
versy. 

88.  Ruhl-Koblegard  Co.  v.  Gillespie  (W. 
Va.  Sup.  Ct.),  22  Am.  B.  R.  643,  61  W.  Va. 
664,  56  S.  E.  898;  McMahon  v.  Pithan  (Sup. 
Ct.,  Iowa),  33  Am.  B.  R.  125,  147  N.  W.  920. 
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tee  to  a  creditor.®  But  this  decision  does  not  appear-to  have  been  based  upon 
a  proper  consideration  of  the  statutory  limitation  of  the  powers  of  a  trustee, 
and  Ae  purpose  and  effect  of  the  bankruptcy  act.  The  trustee  represents 
all  the  creditors.  The  avails  of  a  suit  to  recover  property  alleged  to  have  been 
fraudulently  conveyed  belongs  to  the  bankrupt  estate  and  should  be  distributed 
equally  among  the  creditors.  If  a  creditor  has  knowledge  of  facts  which  will 
aid  in  the  prosecution  of  such  a  suit,  it  is  his  duty  to  disclose  such  facta,  and 
he  should  not  be  encouraged  to  conceal  them  by  being  permitted  to  become 
possessed  of  the  right  to  sue,  and  thus  be  enabled  to  profit  by  such  knowledge 
to  the  exclusion  of  the  other  creditors.**^ 

(3)  Obdbb  of  consent  of  beferbe  OB  couBT. —  Before  a  trustee  insti- 
tutes a  suit  he  ought  to  submit  the  reasons  for  the  suit'  to  the  creditors  and 
secure  an  order,  based  on  their  action,  from  the  referee.'^  Such  consent 
seems  not  to  be  necessary  when  a  suit  is  brought  against  him.'^  How  far 
the  question  at  issue  shall  be  gone  into  on  such  a  preliminary  hearing  is 
discretionary  with  the  referee.  He  should  at  least  be  sure  that  there  is  a 
probable  cause  of  action.**  It  would  seem  also  that  the  proposed  defendant, 
if  a  creditor  and  interested  in  the  fund,  may  appear  in  opposition  to  a  motion 
for  permission. to  sue.**-  The  trustee  being  required  to  collect  and  reduce  to 
money  the  property  of  the  estate  would  seem  stiflScient  to  justify  a  suit  by  the 


89.  In  re  Downing  (D.  C,  K.  T.),  27  Am. 
B.  R.  300,  192  Fed.  683,  affd.  29  Amu  B.  R. 
228,  201  Fed.  93. 

80.  In  re  Downing  (D.  C,  N.  T.),  27  Am. 
B.  R.  309,  192  Fed.  683  (aiPd.  29  Am.  B.  R. 
228,  201  Fed.  93),  in  which  the  court  recog- 
nizes the  doubt  as  to  expediency  of  permit- 
ting an  assignment  to  a  creditor  of  a  cause  ol 
action  to  set  aside'  such  a  transfer,  by  say- 
ing: ''I  think  it  would  be  far  better  prac- 
tice to  allow  the  creditor  to  prosecute  the 
action  in  the  name  of  the  trustee  at  her  own 
expense  with  an  order  that  the  recovery,  if 
any,  shaU  be  for  tiie  benefit  of  the  estate,  but 
that  out  of  such  recovery  the  creditor  shall 
be  fully  compensated  for  all  costs  and  ex- 
penses including  coimsel  fees  before  distri- 
bution. It  may  be  and  is  a  serious  and  dose 
question  whether  a  trustee  in  bankruptcy 
vested  by  statute  with  the  right  to  prosecute 
an  action  to  set  aside  a  de^  as  fraudulent 
(one  executed  and  delivered  more  than  four 
months  prior  to  the  institution  of  bank- 
ruptcy proceedings)  may  assign  the  same.  It 
is  a  statutory  right  pure  and  simple  «nd  is 
conferred  on  the  trustee  as  such, —  as  an 
officer  in  fact  of  the  court,  to  be  exercised  in 
the  interest  of  and  for  the  benefit  of  the 
creditors  of  the  bankrupt.  The  interest  he 
has  in  the  real  estate,  if  any,  is  held  by  him 
for  the  benefit  of  the  creditors  in  the 
same  way."  It  is  difficult  to  reconcile 
this  statement  of  the  court  with  the 
final  conclusion  that  a  sale  by  a  trustee 
of  such  a  right  of  action  may  'be  ordered. 

81.  In  re  Mersman  (Ref.,  K.  Y.),  7  Am. 
B.  R.  46.  But  compare  Chism  v.  Bank  (Sup. 
Ct.,  Miss.),  6  Am.  B.  R.  56,  27  So.  610.  See 
also  In  re  McCallum  f D.  C.,  Pa. ) ,  7  Am.  B. 
R.  596,   113  Fed.  393;  In  re  Mallory,  Fed. 


Cas.  8,990;  Traderaf  Bank  v.  Campbell,  14 
WalL  87. 

88.  Compare  In  re  Kelly  Dry  Goods  Co. 
(D.  C,  Wis.),  4  Am.  B.  R.  628,  102  Fed.  747. 

88.  Probable  cause  of  action. — ^When  a 
trustee  applies  for  instruction  relative  to  a 
suit  which  the  creditors  wish  him  to  taring, 
it  is  sufficient  to  show  that,  he  will  probably 
succeed;  certainty  of  success  need  not  be 
demonstrated.  If  «  proposition  of  settlement 
has  been  offered  the  moving  creditors  should 
also  show  that  they  are  likely  to  secure  a 
better  result  by  a  suit  than  by  accepting  the 
proposed  settlement.  ■  In  re  Phelps  (Ref.,  K. 
Y.),3  Am.  B.  R.  396. 

Duty  to  sue. —  The  duties  of  the  trustee 
are  prescribed  by  the  bankruptcy  act,  and 
he  must  institute  litigations  whenever  it  is 
necessary  for  the  purpose  of  ooUecting  or  re- 
ducing to  money  the  assets  of  the  bankrupt 
estate.  By  this  obligation  is  not  meant  that 
he  should  burden  the  assets  of  the  estate  with 
eosts  and  expenses  arising  out  of  all  manner 
of  questions  that  may  be  presented  for  liti- 
ffation.  There  should  be  probable  cause  at 
feast  fsr  believing  that  a  right  of  action  ex- 
ists before  the  bankrupt  estate  is  so  bur- 
dened. In  re  Meadows,  Williams  &  Co.  (D. 
C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed.  Oil, 
citing  Collier  on  Bankruptcy  <7th  ed.),  p. 
541. 

84.  In  re  Mersman  (Ref.,  N.  Y.),  7  Am. 
B.  R.  46,  in  which  Referee  Hotchkiss  held 
that  a  secured  creditor  whose  security  is  Llie 
proposed  object  of  attack,  but  who  is  also 
an  unsecured  creditor,  may  object  to  the 
granting  of  the  trustee's  application ;  but  his 
objection  should  be  given  little  weight  unless 
clearly  for  the  benefit  of  all  the  creditors. 
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trustee^  even  without  the  order  or  leave  of  the  court  or  referee.^  Other  parts 
of  the  statute  imply  that  the  trustee  is  expected  to  bring  suits,^  and  the 
implication  from  the  statute  as  a  whole  is  that  the  trustee  may  act  upon  his 
own  responsibility  in  bringing  a  suit.^  As  above  indicated,  however,  the  better 
practice  is  to  secure  an  order  granting  the  desired  leave.®^ 

(4)  Suits  by  tbustess  of  bai^kbupt  cobpobations. — A  trustee  of  a  bank- 
rupt corporation  succeeds  to  the  rights  of  the  corporation  as  to  all  rights,  con- 
tractual and  statutory,  existing  for  the  benefit  of  the  corporation,  and  as  such 
trustee,  it  is  his  duty  to  enforce  such  rights.^  The  right  of  a  corporation  to 
make  an  assessment  upon  unpaid  corporate  stock  passes  to  the  trustee.^  Where 
a  call  or  assessment  'against  stockholders  for  unpaid  subscriptions  is  required, 
the  trustee  should  petition  the  court  for  an  order  directing  the  call  or  assess- 
ment to  be  made.*^  Before  making  the  order  the  court  will  investigate  the 
facts  to  determine  whether  there  is  a  balance  due  on  the  stock,  and  whether 
the  assets  are  insufficient  to  pay  the  corporate  debts.^  The  stockholders  of 
a  bankrupt  corporation  are  in  court  from  the  inception  of  the  bankruptcy  pro- 
ceedings and  are  bound  by  the  finding  of  the  court  that  there  is  a  want  of 
assets  requiring  an  assessment.'^  Upon  the  order  being  issued,  the  trustee  must 
proceed  to  collect  the  unpaid  subscription,  by  suit  if  necessary,  and  upon  such 
suit  the  stockholders  may  interpose  any  reasonable  defense,  alleging,  for 
instance,  that  they  have  already  met  their  obligations.**  The  obligations  or 
liabilities  of  a  stockholder  or  director  to  creditors  of  a  corporation,  under  a 
state  statute,  are  not,  as  a  general  rule,  assets  of  the  corporation,  and  are  not 


80.  Traders'  Ins.  Co.  ▼.  Mann^  11  Am.  B. 
R.  269,  lis  Ga.  381;  Chism  v.  Friars  Point 
Bank,  6  Am.  B.  R.  56,  27  So.  610;  Callaliaii 
y.  Israel,  1S6  Mass.  383,  71  N.  E.  812. 

86.  Bankr.  Act,  SI  lie  and  23b. 

87.  Porter  ▼.  Hughes  (Ala.  Sup.  Ct.),  38- 
Am.  B.  R.  696,  73  So.  400.  In  the  case  of 
Callahan  ▼.  Israel,  186  Mass.  383,  71  N.  E. 
812,  the  court  said:  ''It  was  not  the  inten- 
tion of  Congress  that  a  trustee  could  not 
make  a  demand  for  payment,  receive  money 
offered  in  payment,  or  take  any  of  the  usual 
means  to  collect  and  reduce  to  money  the 
estate,  the  title  of  which  had  vested  in  him, 
without  some  specific  directiona  so  to  do. 
The  clause  wsis  merely  intended  to  give  the 
court  power  to  direct  the  proceedings  of  its 
trustees,  if  occasion  for  sudi  direction  should 
arise  in  any  specific  instance,  and  not  to 
place  upon  the  court  the  burden  of  giving 
constant  directions  as  to  the  reducing' of  the 
property  to  money." 

Necessity  for  order  of  referee. —  It  being 
the  duty  of  a  trustee  in  bankruptcy  to  bring 
in  everything  he  believes  to  be  assets  of  the 
estate,  an  order  of  the  referee,  authorizing 
the  trustee  to  collect  the  amounts  due  under 
conditional  contracts  of  sale  assigned  by  the 
bankrupt,  is  unnecessary.  Matter  of  Barker 
Piano  Co.  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  R. 
271,  233  Fed.  522. 

88.  Trustee's  right  to  sue  is  incidental  to 
the  performance  of  his  duties,  and  it  is  not 
thought  strictly  necessary  for  him  to  first 
obtain  the  consent  of  the  creditors  or  leave 
of  the  court,  though  perhaps  the  better  prac- 


tice is  that  he  should  do  so.  In  ce  Meadows, 
WiUiam*  &  Co.  (D.  C,  N.  Y.),  25  Am.  B.  R. 
100,  181  Fed.  911,  citing  Collier  on  Bank- 
ruptcy (7th  ed;),  p.  641. 

98.  See  discussion  under  |  70,  post. 

40.  In  re  Remington  Automobile  &  Motor 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  389, 153 
^ed.  345;  Kiskadden  v.  Steinle  (C.  C.  A., 
6th  Cir.),  29  Am.  B.  R.  346,  203  Fed.  375; 
In  re  Newfoundland  Syndicate  (D.  C.,  N.  J.), 
28  Am.  B.  R.  119,  196  Fed.  443;  In  re 
Monarch  Corporation  (D.  C.,  Conn.),  24  Am. 
B.  R.  428,  177  Fed.  464;  Matter  of  Common- 
wealth Lumber  Co.   (B.  C,  Wasb.),  35  Am. 

B.  R.  202,  223  Fed.  667;  Allen  v.  Orant  (Ga. 
Sup.  Cft.),  14  Am.  B.  R.  349,  50  S.  E.  494, 
122  Ga.  552. 

41.  In  re  Remington  Automobile  k  Motor 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  389, 
153  Fed.  345;  Matter  of  Munger  Vehicle  Tire 
Co.  (C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  396, 
168  Fed.  910;  In  re  Monarch  Corporation  (D. 

C,  Conn.),  24  Am.  B.  R.  428,  177  Fed.  464; 
Matter  of  Miller  Electrical  Maintenance  Co. 
(D.  C,  Pa.),  6  Am.  B.  R.  70,  111  Fed.  515; 
In  re  Eureka  Furniture  Co.  (D.  C,  Pa.),  22 
Am.  B.  R.  395,  170  Fed.  485. 

48.  In  re  Rpmington  Automobile  &  Motor 
Co.  (C.  C.  A.,  .2d  Cir.),  18  Am.  B.  R.  889, 
153  Fed.  345;  In  re  Monard  Corporation 
(D.  C,  Conn.),  24  Am.  B.  R.  428,  177  Fed. 
464. 

43.  In  re  Newfoundland  Syndicate  (D.  C, 
N.  J.),  28  Am*.  B.  R.  119,  196  Fed.  443. 

44.  Matter  of  Stipp  Construction  Co.  (C.  C. 
A.,  3d  Cir.),  34  Am.  B.  R.  333,  221  Fed.  372. 
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therefore  enforceable  in  a  suit  by  the  trustee  for  the  benefit  of  all  the  creditors.** 
But  if  directors  or  officers  of  a  corporation  have  unlawfully  diverted  its  funds 
to  the  detriment  of  creditors,  the  trustee  should  recover  the  assets  so  diverted.^ 
(5)  Suits  fob  otheb  pubposbs.— It  has  been  held  that  a  trustee  of  a 
tenant  in  common  cannot  bring  and  maintain  a  suit  for  the  partition  of  real 
estate  in  which  such  bankrupt  was  a  tenant  in  common  with  others.^^  If  an 
agreement  be  made  between  a  party  and  a  receiver  of  the  bankrupt's  property 
appointed  in  a  State  court,  die  trustee  may  not  sue  on  such  agreement.^ 
It  is  not  the  duty  of  the  trustee  to  bring  suit  for  a  small  recovery  which 
would  not  prove  beneficial  to  the  estate.^  Section  sixty  should  be  consulted 
for  suits  to  avoid  preferences;  section  sixty-seven  for  suits  to  annul  prefer- 
ential or  fraudulent  liens;  and  section  seventy  for  suits  under  State  laws  to 
avoid  fraudulent  transfers.  The  diverse  character  of  the  suits  which  may  be 
brought  by  trustees  is  su^ested  by  the  cases  in  the  foot-note.^ 


45.  Breck  ▼.  Brewster  (N.  Y.  App.  Div.) 
31  Am.  B.  R.  842.  163  N.  Y.  App.  XHv.  800, 
138  N.  Y.  Supp.  821;  In  re  Beachy  &  CJo. 
(D.  C,  Wia.),  22  Am.  B.  R.  638,  170  Fed. 

826. 

Statutory  Uabilities  of  directors.— Where, 
by  statute,  the.  directors  are  personally  made 
liable  in  case  dehts  are  contracted  in  excess 
of  the  fixed  amount  of  the  capital  stock,  or 
in  any  other  contingency,  the  existence  of 
this  liability  is  no  reason  for  a  refusal  to 
call  in  and  coUect  unpaid  stock  subscrip- 
tions. Such  liability  is  not  an  asset  of  the 
bankrupt  corporations,  but  is  security  for 
the  creditors.  The  trustee  in  bankruptcy 
has  no  right  to  pursue  this  remedy.  In  re 
Crystal  ^rings  Water  Co.  (D.  C,  Vt),  3 
Am.  B.  R.  194,  96  Fed.  945. 

The  liability  of  stockhMders  under  the  law 
of  Alabama,  where  subscriptions  to  the 
capital  stock  of  the  corporation  have  been 
paid  by  the  transfer  of  property,  alleged  to 
have  been  fraudulently  overralued,  is  enforce- 
able only  by  the  creditors  and  not  by  the 
corporation,  and  hence  does  not  constitute 
**  property  "  passing  to  the  trustee  and  is  not 
enforceable  by  him.  Matter  of  Hoffman- 
Salvan  Roofing  Paint  Co.  (D.  C,  Ala.),  37 
Am.  B.  R.  426,  234  Fed.  798. 

46.  Trustee  to  enforce  personal  liability  of 
directors. — Where  it  appears  that  the 
directors  of  a  bankrupt  corporation,  or  a  ma- 
jority of  them,  were  also  directors  of  another 
corporation,  and.  that  as  directors  of  such 
bankrupt  they  directed  the  payment  of  large 
sums  of  money  to  the  other  corporation 
knowingly  and  without  any  consideration, 
the  trustee  in  bankruptcy  should  institute 
proceedings  against  them  to  recover  such 
assets  knowingly  diverted  from*  the  bankrupt. 
Billings  V.  MilUr  &  Son  Co.  (D.  C,  N.  Y.), 
35  Am.  B.  R.  846,  227  Fed.  185. 

47.  Hobbs  V.  Frazier  (Sup.  Ct.,  Fla.),  22 
Am.  B.  R.  684,  56  Fla.  796;  Lindsay,  as 
Trustee,  etc.,  v.  Runkle  (Sup.  Ct.,  Ohio),  24 
Am.  B.  R.  612,  92  N.  E.  489. 

48.  Love  V.  Export  Storage  Co.  (C.  C.  A., 
6th  Cir.),  16  Am.  B.  K  171,  197,  143  Fed.  1. 


40.  Suit  to  recover  small  amount. —  It  is 
not  the  duty  of  a  trustee  in  bankruptcy  to 
institute  legal  proceedings,  expensive  in 
their  very  nature,  for  the  sake  of  securing  a 
small  recovery,  which  evidently  would  not 
cover  the  expenses  of  the  litigation,  or  for 
the  purpose  of  having  a  legal  proposition  de- 
termined, which,  when  settled,  while  of  gen- 
eral interest,  maybe,  would  not  result  in 
benefit  to  the  estate.  Billings  v.  MiUar  & 
Son  Co.  (D.  C,  N.  Y.),  35  Am.  B.  R.  846, 
227  Fed.  186. 

00.  Mather  v.  Coe  (D.  C,  Ohio),  1  Am. 

B.  R.  504,  92  Fed.  333;  In  re  Brodbine  (D. 

C,  Mass.),  2  Am.  B.  JL  53,  93  Fed.  643; 
In  re  Baudouine  (D.  C,  N.  Y.),  3  Am.  B. 
R.  56,  96  Fed.  536;  In  re  Cohn  (D.  C,  N.  Y.), 
3  Am.  B.  R.  421,  98  Fed.  75.  Action  by  trus- 
tee .  in  bankruptcy  of  a  bank  to  recover 
money  alleged  to  have  been  furnished  by  it 
to  conduct  a  business  under  a  contract  with 
a  manufacturing  corporation.  Monroe  v. 
Bushnell  (Sup.  Ct,  Mich.),  22  Am.  B.  R. 
587,  122  N.  W.  508. 

Suit  to  recover  for  breach  of  bond  con- 
ditioned for  turning  of  assets  over  to  trus- 
tee in  event  of  adjudication,  see  Moore  Bros. 
V.  Cowan  (Sup.  Ct.,  Ala.),  26  Am.  B.  R.  902, 
55  So.  903. 

Avoidance  of  sale  of  assets  by  nuijority 
stockholders. —  The  bankrupt  was  a  laree 
stockholder  of  a  corporation  which,  after  the 
bankrupt's  adjudication  and  before  the  ap- 
pointment of  his  trustee,  sold  all  of  its  assets 
with  the  consent  of  a  majority  of  the  stock- 
holders, who  knew  of  the  bankruptcy,  and 
that  a  trustee  was  imminent,  and  that  the 
bankrupt  estate  had  an  interest  in  the  prop- 
erty conveyed.  Instead  of  accepting  a  con- 
sideration which  was  of  value  to  the  bank- 
rupt estate,  they  accepted  one  which  wholly 
disregarded  his  interests,  except  to  cancel  the 
debts  of  the  bankrupt  to  the  vendee,  which 
created  an  illegal  preference.  It  was  held 
that  the  trustee,  after  his  appointment, 
became  beneficially  interested  as  a  stock- 
holder and  could  file  a  stockholder's  bill  in 
equity  to  vacate  the  sale  for  alleged  abuse 
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(6)  Pkaotiob  GBNEBAiiLY;  SECURITY  FOB  COSTS. —  If  a  suit  is  ordered,  it 
should  be  in  the  name  of  "  John  Doe/'  as  trustee  of  "  Richard  Doe,"  a  bank-* 
rupt  Whether  in  no-asset  cases  security  may  be  demanded  by  the  proposed 
defendant  is  for  the  court  in  which  the  suit  is  brought  to  determine.***  Costs 
may  be  allowed  defendants  payable  out  of  the  funds  in  the  hands  of  tibd 
trustee,  where  the  conditions  warrant.*^  A  trustee  will  not  be  allowed  to  effect 
a  settlement  of  a  suit  which  a  court  of  equity  would  not  permit  the  bankrupt 
to  make.^  Compromise  by  a  vote  of  a  majority  of  the  creditors  of  a  suit 
brought  by  the  trustee  need  not  necessarily  be  accepted;" 


by  the  majority.  Gre^ihall  v.  Carnegie 
Trust  Co.  (D.  C,  N.  Y.),  25  Am.  B.  R  300, 
180  Fed.  812. 

RecoTery  of  premium  fraudulently  paid  by 
bankrupt. —  The  contract  of  an  insurance 
company  to  pay  a  person  an  annuity  of 
$1,000  a  year  for  life,  beginning  July  1,  1916, 
in  consideration  of  $2,8^0,  paid  by  him  in 
1901  in  fraud  of  creditors,  is  wholly  execu- 
tory, and  his  trustee  in  bankruptcy,  in  1907, 
may  elect  to  cancel  the  contract  and  recover 
the  consideration  for  the  benefit  of  creditors. 
Smith  V.  Mutual  Life  Ins.  Co.  (C.  C,  MaM.), 
24  Am.  6.  R.  514,  178  Fed.  510,  s.  c,  19  Am. 
B.  R.  707,  158  Fed.  365. 

Fraudulent  transfers. — A  trustee  in  bank- 
ruptcy, of  a  firm  and  its  members  may  main- 
tain an  action  to  flet  aside  transfers  made 
by  the  firm  and  its  members  with  intent  to 
hinder,  delay  and  defraud  creditors.  Barker 
V.  Franklin,  8  Am.  B.  R.  468,  37  Misc.  292, 
76  N.  Y.  Supp.  305. 

Sale  of  property  by  bankrupt  and  partner. 
—  Where  a  bankrupt  and  his  partner  con- 
ducting a  general  soda  foimtain  ibusiness  sell 
their  entire  stock,  business  and  fixtures  to 
the  father-in-law  of  the  partner  and  the 
father  continues  the  business  under  the 
original  firm  name,  the  trustee  of  the  bank- 
rupt cannot  have  the  sale  set  aside  because 
the  vendee  left  the  property  in  the  posses- 
sion of  the  partner  who  created  a  large 
amount  of  debts,  credit  being  given  on  the 
strength  of  the  possession  of  the  property. 
In  re  Young  (D.  C,  Ga.),  31  Am.  B.  K.  82, 
206  Fed.  187. 

61.  Where  the  suit  is  on  a  cause  of  action 
antedating  the  adjudication,  security  for 
costs  will  be  required  in  New  York.  Joseph 
▼.  Makley,  8  Am.  B.  R.  18,  73  N.  Y.  App. 
Div.  156. 

Security  for  costs. — ^WTiere  a  trustee  in 
bankruptcy  has  no  assets  except  a  claim  upon 
which  he  is  about  to  bring  an  action,  and 
there  seems  to  be  no  prospect  of  his  succeed- 
ing, he  should  be  required  to  give  security 
for  costs.  Uhr  v.  Coulter  et  al.  (N.  Y.  App. 
Div.),  37  Am.  B.  R.  795,  172^.  Y.  App.  Div. 
413. 

52.  Caten  v.  Eaofle  B.  &  L.  Assn.  (D.  C, 
Pa.),  23  Am.  B.  R.  130,  177  Fed.  996. 

Liability  of  trustee  for  costs. — Where  an 
action  was  brought  by  bankrupts'  trustee 
over  eighteen  months  after  adjudication  for 
an    indebtedness    alleged    to    be    due    Khe 


bankrupts,  against  which  a  connterdaim  ms 
interposed  by  defendant,  who  prevailed  not 
only  on  his  counterclaim  but  also  in  entirely 
defeating  the  claim  of  the  trustee,  ihe  trustee 
is  responsible  for  the  costs  of  this  action. 
Matter  of  Havens  (D.  C,  N.  Y.),  25  Am* 
B.  R.  116,  182  Fed.  367. 

53.  Settlement  by  trustee. — ^A  judgment 
note  was  given  by  a  bankrupt  ana  entered 
within  four  months  of  the  date  of  the  pe- 
tition in  bankruptcy.  The  bankrupt  there- 
after conveyed  certain  property  to  another 
person  by  warranty  deed,  subject  to  certain 
mortgages,  a  portion  of  the  purchase  money 
being  placed  in  the  hands  of  the  vendee's  at- 
torneys to  hold  in  trust  for  the  bankrupt 
until  he  had  satisfied  such  judgment  and  then 
to  turn  the  same  over  to  the  bankrupt  less 
certain  interest  on  the  mortgages  and  un- 
paid taxes.  The  trustee  in  bankruptcy  in- 
stituted proceedings  in  the  court  in  which 
the  judgment  was  entered  to  have  it  declared 
invalid  as  being  an  unlawful  preference,  with 
the  result  that  the  judgment  was  strudc  off; 
but  upon  appeal  the  lower  court  was  reversed 
for  lack  of  a  jury  trial.  Being  without  funda 
to  continue  the  litigation,  the  trustee  nego* 
tiated  for  a  settlement  with  the  judgment 
creditor  whereby  the  latter  was  to  pay  the 
costs  and  in  addition  a  certain  sum  to  the 
trustee,  with  a  view  of  eliminating  the  tma* 
tee  from  the  controversy  and  affirmdng  tiie 
validity  of  the  judgment  lien  upon  such 
property.  The  effect  of  such  settlement 
would  have  been  to  compel  the  purchaser 
to  pay  more  than  $1,200  in  addition  to  the 
money  left  in  his  attorneys'  hands,  Whereas 
an  offer  by  the  purchaser  to  pay  the  costs 
and  furnish  coimsel  to  proceed  with  the  liti- 
gation seemed  likely  to  be  successful  and 
for  the  interest  of  the  bankrupt's  creditors 
ultimately.  It  was  held  that  as  the  settle- 
ment proposed  to  do  what  the  bankrupt 
would  never  have  been  permitted  to  do  by 
a  court  of  equity  —  to  take  the  money  from 
the  judgment  creditor  at  the  expense  of  the 
vendee  in  violation  of  his  contract,  by  not 
reducing  the  amount  of  the  judgment  Ueii 
—  it  was  inequitable  to  permit  the  trustee, 
who  had  no  higher  rights  than  the  bankrupt, 
to  do  so  and  that  t]ie  offer  of  the  vendee 
should  be  accepted.  In  re  Geiselhart  (D.  C.» 
Pa.),  26  Am.  B.  R.  318,  181  Fed.  622. 

54.  Compromise. — ^Where  creditors,  repre- 
senting a  majority  in  number  aad  amount 
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f.  Property  vested  in  trustees. — (l)  Iiy  obnbeai*. —  The  property  which  con- 
stitutes the  estate  of  the  bankrupt,  and  vests  in  the  trustee,  is  considered  fully 
in  the  discussion  under  section  seventy. 

(2)  Amsjstdatoby  act  of  1910. —  The  amendatory  act  of  1910  amended  sub- 
division 2  of  subsection  a  by  providing  in  efEect  that  the  trustee  should  have 
the  same  title  to  property  in  tiie  custody  of  the  court  that  a  creditor,  holding 
an  execution  or  other  lien  by  I^al  or  equitable  proceedings  levied  against 
that  property,  would  have  under  a  State  law;  and,  as  to  property  not  in 
the  custody  of  the  court,  that  the  trustee  should  stand  in  the  position  of  a 
judgment  creditor  holding  an  execution  returned  unsatisfied,  thus  entitling 
him  to  proceed  against  the  assets  in  the  same  manner  as  a  judgment  creditor.^ 

(3)  BuLE  EXISTING  PRIOR  TO  AMENDMENT. —  Piior  to  the  amendment  of 
1910  the  trustee  was  not  clothed  with  the  privileges  of  a  judgment  creditor.®* 
The  trustee's  title  as  against  a  claim  under  an  unrecorded  conditional  sale, 
though  the  State  law  required  record,  did  not  prevail.^  This  rule  still  applies 
where  property  was  acquired  by  the  bankrupt  on  a  conditional  sale  contract 
prior  to  the  amendment.**  The  supreme  court  had  held  in  effect  that  a  trustee 
in  bankruptcy  under  an  unrecorded  contract  of  conditional  sale  was  only  vested 
with  the  title  and  interest  of  the  bankrupt  in  the  property  acquired  by  him 
under  such  contract.™ 

(4)  Amendment  to  be  construed  with  §  70. —  Under  §  70  of  the  act  the 
trustee  is  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  to  all 
property  which  belonged  to  him  in  his  own  right,  and  he  takes  the  same,  not  as 
an  innocent  purchaser,  but  subject  to  all  valid  claims,  liens  and  equities.^ 
Under  this  statutory  limitation,  the  trustee  was  held  **  to  stand  in  the  shoes  of 
the  bankrupt,'*  ^  so  that  where  a  lien  or  security  existed  which  was  enforceable 
as  against  the  bankrupt,  it  must  be  recognized  by  the  trustee,  and  could  not 
therefore  be  attacked  by  the  trustee  for  the  benefit  of  general  creditors.  It 
seems  that  the  language  of  the  amendment  might  have  found  a  more  appro- 
priate place  in  section  70  of  the  act,  but,  however  that  may  be,  it  is  plain  that 
the  two  sections  must  now  be  construed  together  and  that  the  trustee  can  no 
longer  be  said  to  have  the  limited  title  of  the  bankrupt.^^ 


of  claims,  rote  at  a  special  meeting  in  favor 
of  an  offered  compromise  of  a  snit  brought 
by  the  trustee,,  the  court  wUl  not  necessarily, 
upon  the  antiiority  of  section  56-a  of  the 
bankruptcy  act,  direct  the  trustee  to  accept 
the  compromise,  but  in  a  proper  case  will 
order  a  bond  of  indemnity  to  be  executed  by 
the  creditors  opposing  the  compromise,  sav- 
ing the  bankrupt  estate  from  coats,  expenses 
and  counsel  fees  of  such  litigation.  In  re 
Meadows,  Williams  ft  Co.  (D.  C,  N.  Y.),  26 
Am.  B.  R.  100,  181  Fed.  911. 

65.  See  House  Committee  Report  on 
Amendatory  Act  of  1010.  See  Bank  of  North 
America  v.  Penn.  Motor  Co.  (Pa.  Sup.  Ct.), 
31  Am'.  B.  R.  396,  »8  Atl.  622;  Sattler  v. 
Skminsky  (D.  C,  Pa.),  28  Am.  B.  R.  72», 
199  Fed.  692;  In  re  Snelling  (D.  C,  Mass./, 
29  Am.  B.  R.  818,  202  Fed.  269. 

66.  Privileses  of  trustee  prior  to  amend- 
ment of  1910. —  The  trustee  in  bankruptcy 
of  one  who,  prior  to  his  insolvency,  paid  the 
consideration  of  a  conveyance  to  another  is 
not  clothed  with  the  privileges  of  a  judgment 
creditor,  and  cannot  attack^  the  conveyance 


in  that  the  bankrupt  never  had  a  fee  or  any 
legal  or  equitable  interest  in  the  lands. 
London  v.  Epstein  (Sup.  Ot.,  App.  IMv.,  K. 
Y.),  24  Am.  B.  R.  667,  38  N.  Y.  App.  Div. 
613. 

67.  Crucible  Steel  Co.  v.  HoH  (C.  O.  A., 
6th  Cir.),  23  Am.  B.  R.  302,  174  Fed. 
127. 

58.  Holt  V.  Henley  (Sup.  Ct.,  U.  8.),  232 
U.  S.  637,  32  Am.  B.  R.  161,  68  L.  Ed.  767 
(revg.  27  Am.  B.  R.  678),  193  Fed.  920. 

69.  York  Manufacturing  Co.  v.  Caseell,  201 
U.  S.  344,  16  Am.  B.  R.  633,  60  L.  Ed.  782; 
Dunlop  V.  Mercer  (C.  C.  A.,  8th  Cir.),  IP 
Am.  B.  R.  361,  166  Fed.  646. 

60.  See  Bankr.  Act,  {  70-a,  and  discussion 
thereunder. 

61.  Security  Warehousing  Co.  ▼.  Hand,  206 
U.  S.  416,  19  Am.  B.  R.  291 ;  In  re  Standard 
Telephone  &  Elec.  Co.,  216  U.  S.  644,  24  Am. 
B.  R.  761. 

62.  In  re  Hammond  (D.  C,  Ohio),  26  Antr. 
B.  R.  336,  188  Fed.  1020. 

Effect  of  failure  to  amend  section  70. — 
Although    the   amendment    of    1910   to    the 
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(5)  Gbnbbal  purpose  and  effect  of  amendment. —  It  was  to  obviate 
the  prior  limitation  upon  the  right  of  a  trustee  to  attack  unrecorded  condi- 
tional sale  contracts  and  other  like  liens,  that  section  47,  clattse  2/  sub- 
section a,  of  the  act  was  amended  by  inserting  the  words  "And  such  trustees, 
as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bank- 
ruptcy court,  shall  be  deemed  vested  with  all  the  rights,-  remedies,  and  powers 
of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.'*  • 
The  purpose  of  the  amendment  was  to  give  to  the  trustee  the  lien  of  a  judgment 
creditor,  enabling  him  to  protect  general  creditors  from  unrecorded  liens, 
unlawful  transfers,  spurious  claims  and  other  dissipations  of  the  assets  of  the 
estate,  which  a  lien  or  judgment  creditor  might  have  prevented  had  bankruptcy 
not  intervened.**  Decisions  holding  that  a  trustee  has  no  other  right  than 
belonged  to  the  bankrupt  are  no  longer  controlling.**  The  amendment  is 
not  to  be  given  any  retroactive  effect.**  If  none  of  the  creditors  of  the  bankrupt 
had  a  lien  by  judgment  or  otherwise  against  the  property  in  question,  the 
amendment  does  not  increase  the  trustee's  rights,  but  as  to  such  property  he 
stands  in  the  shoes  of  the  bankrupt.*^ 

(6)  Status  of  trustee  that  of  ceeditoe  holding  lien. —  The  trustee 
no  longer  " stands  in  the  shoes  of  the  bankrupt."**  Under  the  amendment  the 
trustee  may  attack  the  validity  of  any  lien,  or  other  claim  against  the  bank- 
rupt's property  which  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 


bankruptcy  act,  increaaing  the  rights  of  a 
trustee  in  bankruptcy  to  those  of  a  lien 
creditor,  i^ould  more  properly  have  been 
made  to  section  70,  which  deals  with  prop- 
erty as  to  which  tiie  trustee  acquires  title, 
than  to  section  47,  which  relates  more  par- 
ticularly to  the  duties  of  a  trustee,  it  does 
not  foUow  that  it  should  necessarily  have 
been  so  made,  or  that  it  is  any  the  less 
effective  because  having  been  made  to  the 
latter  section,  the  intention  of  Congress  hav- 
ing been  clearly  expressed  by  the  terms  of 
the  amendment.  In  re  Williamsburg  Knit- 
ting Mm  (D.  €.,  Va.),  27  Am.  B.  R.  178, 
190  Fed.  871. 

63.  Statement  of  Eepresentative  Shirley 
to  the  House  of  Representatives,  Congres- 
sional Record,  61st  Congress,  2d  session,  pp. 
2552-4.  It  was  for  the  purpose  of  avoiding 
the  construction-  of  the  bankruptcy  act  by 
York  Manufacturing  Co.  v.  CasseU,  201  U.  S. 
344,  16  Am.  B.  R,  633,  50  L.  Ed.  782,  that 
the  amendment  was  enacted.  Matter  of  "Kruse 
(D.  C,  Iowa),  37  Am.  B.  R.  687,  689,  284 
Fed.  470. 

64.  Matter  of  City  I>rug  Store  <D.  C,  Ga.), 
35  Am.  B.  R.  336,  224  Fed.  132. 

65.  In  re  Gehris-Herbine  Co.  (D.  C,  Pa.), 
26  Am.  B.  R.  470,  188  Fed.  502. 

66.  Arctic  Ice  Mach.  Co.  v.  Armstrong 
County  Trust  Co.  (C.  C.  A.,  3d.  Cir.),  27 
Am.  B.  R.  562;  In  re  Schneider  (D.  C,  Pa.), 
29  Am.  B.  R.  469,  203  Fed.  589. 

As  to  the  effect  of  amendment  on  rights  ae^ 
cruing  prior  to  its  passage,  see  Hinchman  v. 
Consolidated  Arizona  Smelting  Co.  (D.  C, 
Me.),  29  Am.  B.  R.  893,  198  Fed.  907. 

Rule   of  interpretation. —  The  amendment 


gives  a  rule  of  interpretation  rather  than  a 
substantive  right,  and,  therefore,  such  amend- 
ment is  applicable  to  a  contract  of  condi- 
tional sale  made  prior  to  its  enactment, 
which,  by  State  law  in  force  at  the  time  it 
was  made,  is  invalid  because  not  recorded. 
In  re  Farmers'  Co-operative  Co.  (D.  C,  N. 
Dak.),  30  Am.  B.  R.  190,  202  Fed.  1006. 

67.   In   re  Flatland    (C.   C.  A.,  9th  Cir.), 
28  Am.  B.  R.  476,  196  Fed.  310. 
.  66.  Matter  of  Sterne  4^  Levi  (Ref.,  Tex.), 
26  Am.  B.  R.  535,  540. 

Trustee  no  longer  in  position  of  bankrupt. 
—  In  the  case  of  In  re  Nelson  ^D.  C,  S. 
Dak.),  27  Am.  B.  R.  272,  275,  91  Fed.  233, 
the  court  said:  "  Under  section  47,  subd.  *  a,' 
2  of  the  Bankruptcy  Act,  as  amended  in  1910, 
if  property  coming  into  the- custody  of  the 
court  be  claimed  by  another,  the  trustee  is 
vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon.  Applying 
it«  plain  interpretation  to  this  section  anr 
amendment,  it  follows  that  an  agreement 
which  would  have  been  binding  upon  and 
could  have  been  enforced  between  the  par- 
ties hereto  prior  to  the  amendment  of  1910 
no  longer  necessarily  binds  the  trustee.  His 
position  is  no  longer  the  same  as  that  of 
the  bankrupt,  but  he  is  now  in  the  position 
of  a  creditor  holding  a  legal  or  equitable  lien, 
and  in  this  case  the  conditional  sale  of  this 
property  and  the  writing  above  set  forth, 
termed  a  'warehouse  receipt,'  are  to  be  in- 
terpreted exactly  as  if  the  trustee  were  a 
creditor  holding  such  lien.  In  re  Franklin 
Lumber  Co.  (D.  C,  Pa.),  26  Am.  B.  R.  87, 187 
Fed.  281." 
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might  have  attacked.^  Under  this  provision  of  the  statute  the  trustee  is  not 
limited  to  such  objections  to  a  transaction  between  the  bankrupt  and  a  cred- 
itor as  the  bankrupt  might  have  had,  but  he  may  make  any  objection  that  a 
creditor  holding  a  lien  might  make.^^  The  class  of  eases,  unprovided  for  by 
the  original  act,  and  intended  to  be  reached  by  the  amendment,  was  that  in 
which  no  creditors  had  acquired  liens  by  legal  or  equitable  proceedings  and 
to  vest  in  the  trustee  for  tiie  interest  of  all  creditors  the  potential  rights  of 
creditors  potential  with  such  liensJ^  The  language  is  readily  susceptible  of 
this  construction.  It  recites  that  such  trustee  "  shall  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon."  This  language  aptly  refers  to  such  rights, 
remedies  and  powers  as  a  creditor  holding  such  a  lien  is  entitled  to  under 
the  law,  rather  than  to  the  rights,  remedies  and  powers  of  a  creditor  who 
had  actually  fastened  a  lien  on  the  property  of  the  bankrupt  estate.'*    The 


68.  Paciflc  state  B«nk  y.  Coats  (C.  C.  A., 
9th  Cir.)>  30  Am.  B.  R.  655,  206  Fed.  61S 

(qnoting  text) ;  Matter  of  Shute  (D,  C., 
Waah.),  37  Am.  B.  R.  554,  233  Fed.  6i4; 
Hatter  of  City  I>nig  Store  (D.  C,  Ga.),  35 
Am.  B.  R.  335,  224  Fed.  132. 

The  status  of  the  general  creditors  was 
changed  hy  the  antendment,  and  hy  opera- 
tion of  law  a  Uen  wae  created  and  eaiab- 
Ue^ed  in  favor  of  the  trustee  for  the  gen- 
eral creditors.  In  re  Pacific  Sleet  Auto- 
mobile Co.  (D.  C,  Wash.) ,  35  Am.  B.  R.  322, 
224  Fed.  220. 

Statue  of  trustee. —  The  trustee,  as  repre- 
eentatiye  of  the  general  creditors  now  ms 
the  serviceable  footing  of  a  judgment  credi- 
tor holding  an  execution  duly  returned  un- 
satisfied or  a  creditor  holding  a  lien  by  lesal 
or  equitable  proceedings,     llatter  of  Shelly 

(D.  C,  N.  T.),  37  Am.  B.  R.  514,  235  Fed. 
311. 

70.  Scandina/ian  American  Bank  y.  Sahin 
(C.  C.  A.,  9th  Cir.),  36  Am.  B.  R.  151,  227 
Fed.  579;  Meier  &  Frank  Co.  y.  Sabin  (C.  C 
A.,  9th  Cir.),  82  Am.  B.  R.  595,  214  Fed.  231; 
Brandt  y.  Mayhew  (C.  C.  A.,  9th  Cir.),  33 
Am.  B.  R.'  S45,  -218  Fed.  422;  Matter  of 
Lane  Lumber  Co.,  (C.  C.  A.,  9th  Cir.),  33 
Am.  B.  R.  491,  -217  Fed.  550. 

71.  Potential  rights  of  creditors. —  In  the 
case  of  Pacifie  State  Bank  y.  Coats  (C.  C. 
A.,  9th  Cir.),  30  Am.  B.  R.  655,  2Q5  Fed.  618, 
the  court  quotes  the  text  and  says:  "The 
purpose  of  this  amendment  is  to  yest  in  the 
trustee  for  the  interest  of  aU  creditors  the 
potential  rights  of  creditors  possessing  or 
holding  liens  upon  the  property  coming  into 
hie  custody  by  le^al  or  equitable  proceedings. 
The  trustee  no  longer  stands  in  the  shoes 
merely  of  the  bankrupt,  with  the  limited 
rights  of  the  bankrupt  to  attack  unrecorded 
liens  which  may  be  yalid  and  unimpeachable 
by  the  bankrupt;  but  the  amendment  by 
operation  of  law  yests  in  him  a  lien  equiysr 
lent  to  such  as  would  be  acquired  by  legal 
or  equitable  proceedings  upon  the  prop- 
erty coming  iii.co  his  custody  by  yirtue  of  the 
bankruptcy  proceedings."  See  Matter  of 
Thompson   (Ref.,  N.  J.),  37  Am.  B.  R.  434 


(quoting  text) ;  Cooper  Groeery  Co.  t.  Park 
(C.  C.  A.,  5th  Cir.),  83  Am.  B.  R.  262,  218 
Fed.  42  (quoting  text  witiii  approyal). 

Liability  on  note  not  enforceable  l/y  bank- 
nipt. — Where  a  note  signed  by  defendant  as 
treasurer  of  the  S.  Co.,  could  not  be  enforced 
against  him  personally  by  the  payee,  under 
Mass.  R.  L.,  c.  73,  {  37,  the  payee's  trustee 
in  bankruptcy,  who  is  yested  by  this  section, 
as  amended  in  1910,  with  the  rights  of  an 
attaching  creditor,  has  no  greater  rights  in 
respect  to  the  note  than  the  PAyee  himself. 
Jump  y.  Sparling  (Sup.  Jud.  Ct,.Mass.),  33 
Am.  B.  R.  91,  105  N.  £.  878. 

78.  In  re  Basemore  (D.  C,  Ala.),  26  Am. 
Bw  R.  494,  189  Fed.  ^6;  In  re  Calhoun  Sup- 
ply Co.  (C.  C,  Ala.),  26  Am.  B.  R.  528, 
ISO  Fed.  537;  Sturdiyant  Bank  t.  Schade  (0. 
C.  A.,  8th  Cir.),  27  Am.  B.  R.  673,  195  Fed. 
188;  Matter  of  Stem  (D.  C,  Ohio),  30  Am. 
B.  R.  694,  208  Fed.  488;  Matter  of  Lane 
Lumber  Co.  (D.  C,  Idaho),  31  Am.  B.  R.  792, 
210  Fed.  82;  Matter  of  Superior  Drop  Forge 
ft  Mfg.  Co.  (D.  C,  Ohio),  31  Am.  B.  R.  455, 
208  Fed.  S13,  quoting  text,  Matter  of  Cooper 
(D.  C  loira),  35  Am.  B.  R.  321,  216  Fed. 
309. 

The  effect  of  the  amendment  of  1910  to 
section  47-a  of  the  bankruptcy  act  is  to  col- 
leotiyely  put  the  creditors  of  a  bankrupt  in 
the  position  of  judgment  or  attaching  cred- 
iters  by  representation  and  enables  the  trns* 
tee  to  ayoid  the  lien  of  a  chattel  mortgafle 
giyen,  prior  to  the  amendment,  by  the  bank- 
rupt on  merchandise  retained  by  him  under 
circumstances  which  made  such  mortgage 
void  as  to  creditors.  In  re  Hammond  (D.  C., 
Ohio),  26  Am.  B.  R.  336,  188  Fed.  1020. 

Petitioner  delivered  to  bankrupt  certain 
farm  implements  pursuant  to  agreements, 
coatemplating  a  sale,  wherein  bankrupt 
agreed  to  hold  the  property  in  trust  for  the 
petitioner  to  secure  it  for  the  purchase  price 
of  same.  Certain  terms  of  credit  were  ^ven, 
bankrupt,  however,  agreeing  to  turn  oyer 
upon  demand  all  notes,  cash,  checks,  and 
book  accounts  received  by  him  or  arising  out 
of  the  sale  of  the  property,  which  when  so 
surrendered  were  to  be  credited  to  bankrupt 
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amendment  vests  in  the  trustee,  by  operation  of  law,  a  lien  equivalent  in  all 
respects  to  that  acquired  upon  the  property  coming  into  the  custody  of  the 
trustee,  by  virtue  of  legal  or  equitable  proceedings  instituted  against  the 


as  payment  on  aoeount  of  the  purchase  price. 
It  was  provided  that  petitioner  could  tea> 
minate  the  contract  at  any  time  hy  notice  in 
writing  in  case  it  became  satisfied  that  bank- 
rupt was  not  entitled  to  the  credit  extended, 
and  it  was  further  stated  that  the  written 
agreement  contained  all  the  **  conditions  of 
the  eale."  It  was  held  that  the  agreements 
were  contracts  of  sale;  that  the  provisioa 
tiierein  that  title  to  the  property  should  re- 
main in  the  vender  until  fully  p«iid  for  was, 
under  the  law  of  Pennsylvania,  void  as 
against  bankrupt's  creditors  and  so  void  as 
against  bankrupt's  trustee  imder  section  47a, 
(2)  of  the  baiikruptcy  act,  as  amended  In 
1010.  In  re  Hartdagen  (D.  C,  Pa.),  26  Am. 
B.  R.  632,  189  FVsd.  646. 

In  the  case  of  Matter  of  Pittsburg-Big 
Muddy  Coal  Co.  (C.  G.  A.,  7th  Cir.),  32  Am. 
B.  R.  452,  215  Fed.  703,  the  court  said: 
**  Under  the  amendment  the  filing  of  a  peti- 
tion in  bankruptcy  constitutes  an  equitable 
levy  and  a  caveat  to  the  world,  for  the  fol- 
lowing reasons:  1.  The  plain  and  natural 
reading  of  the  words  gives  the  trustees  the 
flame  right  to  attach  or  resist  secret  liens 
that  judgment  creditors  would  have  had  if 
bankruptcy  had  not  intervened,  no  matter 
whether  there  are  or  are  not  any  such  cred- 
itors when  the  petition  in  bankruptcy  is 
filed.  2.  If  tiie  amendment  were  to  be  con- 
strued BO  as  to  limit  the  power  of  the  trustee 
to  cases  in  which  there  are  lien  creditors, 
virtually  nothing  would  be  added  to  the 
original  Act,  for  under  sections  67-c  and  f 
liens  created  within  four  months  prior  to  the 
filing  of  tiie  petition  may  be  used  by  the 
trustee  for  the  benefit  of  the  estate.  8.  Al- 
though extraneous  matter  cannot  properly  be 
looked  to  in  aid  of  the  interpretation  of  a 
clear  and  imambiguous  statute  (for  such  a 
statute  carries  its  own  means  of  interpreta- 
tion), yet  it  may  not  be  amiss,  as  against  a 
contention  that  this  amendment  is  not  unam- 
biguous, to  note  that  it  was  the  intention  of 
the  committee  in  charge  of  the  measure  that 
the  rule  announced  in  York  Mfg.  Co.  v.  Cii^ 
sell  ( 15  Am.  B.  R.  633,  201  U.  S.  344) ,  should 
be  changed*^ 

It  is  true  that  the  case  of  In  re  Lausman 
(D.  C,  Ky.),  26  Amr.  B.  R,  186,  183  Fed.  647, 
conflicts  with  the  view  stated  in  the  text. 
In  this  case  a  computing  scale  had  been  sold 
to  the  bankrupt  upon  a  contract,  which  was 
never  recorded,  that  title  should  remain  in 
the  vendor  until  the  agreed  price  was  fully 
paid,  a  portion  of  which  was  still  due  at  the 
time  of  adjudication.  Under  the  settled  law 
of  Kentucky,  this  contract  constituted  a  sale 
and  a  mortgage  back  to  the  vendor  to  secure 
the  price,  but  was  valid,  whether  recorded 
or  not  as  between  the  parties  and  as  against 
general  creditors  having  no  liens.     It  was 


held  that  it  was  immaterial  whether  tiis 
other  debts  of  the  bankrupt  were  created  be- 
fore or  after  the  mortgage  in  question  was 
given,  unless  a  lien  on  the  computing  scale  in 
favor  of  same  other  creditor  was  otherwise 
acquired  previous  to  the  adjudication,  that  it 
was  immaterial  that  the  mortgage  was  not 
acknowledged  or  recorded  and  that  no  such 
lien  having  been  otherwise  acquired,  the 
vendor  had  a  preferred  claim  as  against  the 
scale  or  the  proceeds  of  the  sale  thereof, 
tmder  section  64-b  (6)  of  the  bankruptcy  act. 

Bankrupt  executed  and  delivered  a  bill  of 
sale  for  a  motor  truck  to  petitioner  who  had 
paid  the  full  value  thereof  in  cash,  bankrupt 
agreeing  to  deliver  the  truck  upon  directions 
being  given  therefor.  The  trudc,  which  bore 
bankrupt's  name  painted  on  it  in  large  let- 
ters, was  thus  permitted  to  remain  in  its 
possession  and  use,  being  kept  at  a  garage 
where,  when  bankruptcy  intervened,  it  was 
being  held  under  an  attachment  in  a  suit 
by  the  garage  company  for  storage  charges 
and  supplies.  Upon  a  petition  to  redaimi  the 
property  it  appeared  that  the  law  of  Massa- 
chusetts requires  delivery  In  order  to  make 
a  purchaser's  title  good  against  subsequent 
purchasers  without  notice  or  attaching  cred- 
itors. Held,  that  the  trustee  in  bankruptcy, 
being  vested  with  the  rights,  remedies  and 
powers  of  a  lien  creditor  by  virtue  of  the 
ainendment  of  1910  to  section  74  of  the 
Bankruptcy  Act,  was  entitled  to  the  property 
as  against  bankrupt's  vendee.  Iji  re  Waite- 
Robbins  Motor  Co.  (D.  C,  Mass.),  27  Am. 
B.  R.  641,  102  Fed.  47. 

Property  procured  by  fraudulent  repre- 
sentations.— ^Where  vendors  at  the  earliest 
opportunity  rescind  a  sale  of  property  to  a 
bankrupt,  procured  by  the  latter's  fraudulent 
representations,  and  under  the  State  law  the 
rights  of  the  defrauded  vendor  prevail  over 
the  claims  "of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon,"  the 
trustee  in  bankruptcy  acquires  no  title  to 
such  property  under  section  47-a  ( 2 ) .  Matter 
of  Gold  (C.  C.  A.,  7th  Cir.),  81  Am.  B.  R. 
18,  210  Fed.  410. 

Warehouse  receipts. —  Upon  the  bank- 
ruptcy of  a  cotton  factor  who  stored  the 
cotton  in  a  warehouse  and  pledged  the  re- 
ceipts therefor,  there  were  intervening  peti- 
tions by  consignors  and  receipt  holding 
pledgees.  Held,  that  by  virtue  of  the  amend- 
ment of  1910  to  section  47a (2)  of  the  Bank- 
ruptcy Act,  the  trustee  represents  creditors 
not  secured  by  receipts  with  the  same  force 
and  effect  as  if  they  had  levied  executions 
upon  the  cotton  in  the  warehouse.  This  prop- 
erty came  into  the  custody  of  the  bankruptcy 
court,  and  titles  or  liens  which,  under  the 
State  law,  would  have  prevailed  against  such 
levying  creditors  are  superior  to  the  title  of 
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bankrupt  by  a  creditor.^  This  provision  of  the  bankruptcy  act  puts  the 
trustee,  in  so  far  as  the  assets  of  the  estate  are  concerned,  in  the  position  of  a 
lien  creditor,'*  but  does  not  necessarily  sWe  him  the  status  of  a  purchaser 
without  noti^.^  His  rights  in  respect  to  the  property  against  which  the  lien 
is  asserted  flow  from  the  amendment  and  not  from  the  creditors  of  th*  estate, 
for  whose  benefit  such  rights  must  be  exercised.'® 

(7)  Status  determined  as  op  date  of  nuNo  petition. —  The  statute 
does  not  indicate  the  time  as  of  which  the  trustee  is  to  be  regarded  as  having 
acquired  the  status  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings. 
It  frequently  becomes  important  to  determine  the  time  when  the  status  exists, 
as  where  for  instance  the  lien  of  a  creditor  becomes  effectual  under  a  statute 
if  perfected  by  execution,  attachment  or  other  process  before  the  filing  or 
recording  of  an  instrument  affecting  or  transferring  the  property  in  ques- 
tion." If  the  instrument  was  duly  recorded  or  filed  prior  to  bankruptcy  thd 
lien  of  a  creditor  did  not  attach  at  that  time  and  the  trustee  upon  his  appoint- 
ment acquires  no  right  to  attack  the  validity  of  the  instrument.  In  analogy 
to  the  rulings  in  respect  generally  to  the  effect  of  filing  a  petition  in  bankruptcy, 
it  has  been  authoritatively  determined  that  the  status  of  the  trustee  as  a  cred- 
itor holding  a  lien  exists  as  of  the  date  of  the  filing  of  such  petition.'* 

(8)  Unrecorded  liens. — One  principal  object  of  the  statute  is  to  vest 


the  trustee.  Interstate  Banking  &  Trust  Co. 
T.  Brown  (C.  C.  A.,  6tli  Cir.)-,  37  Am.  B,  R. 
771,  235  Fed.  32. 

78.  Matter  of  Thompson  (Uef.,  N.  J.),  37 
Am.  B.  R  434,  quoting  tesxt;  Pacific  State 
Bank  ▼.  Coats  (C.  O.  A.,  Mh  <^r.>,  30  Am. 
Bb  S.  666,  205  Fed.  61S.  But  see  Sparks  v. 
Weatherly  (Sup.  Ct.  Ala.),  32  Am.  U.  R. 
835,  58  So.  280,  wherein  -the  court  said: 
**  We  are  of  the  opinion  that  the  clause 
of  the  amendment  in  qaestion  was  in- 
tended to  provide  that  as  to  propenrty  ad- 
versely held  the  trustee  should  be  entitled  to 
proceed  in  such  cases  and  in  such  manner 
as  an  individual  creditor  might  have  pro- 
ceeded in  subjecting  the  assets  of  the  bank- 
rupt, had  the  bankruptcy  not  intervened  to 
prevent;  and  that  no  enlargement  of  the 
rights  of  the  trustee  representing  creditors 
was  intended  over  and  above  the  rights  con- 
ferred upon  the  creditors  themselves  by  the 
statutes  of  the  State;  that  as  to  substantive 
rights  the  trustee  is  in  no  better  position 
than  the  bankrupt  or  his  creditors  would 
have  been,  except  that  he  nwiy  come  into 
equity  without  being  required  to  first  exhaust 
his  remedy  at  law,  a  matter  of  advantage  to 
the  trustee  in  some  Jurisdictions." 

State  law  to  control.— -  The  rights  of  a 
trustee  under  section  47a  (2)  of  ihe  Bank- 
ruptcy Act  to  property  coming  "into  the 
custody  of  the  bankruptcy  court,"  being  the 
"rights  •  •  •  of  a  creditor  holding  a 
lien  by  legal  or  equitable  proceedings"  are 
essentially  a  matter  of  State  law.  Matter 
of  Floyd-Scott  Co.  (D.  C,  Mass.),  35  Am. 
B.  R.  463,  224  Fed.  987. 

74.  In  re  Hartdagen  (D.  C,  Pa.),  26  Am. 
B.  R.  532,  189  Fed.  646;  Matter  of  O'Brien, 


Jr.  (D.  C,  N.  J.),  32  Am.  B.  R.  347,  215 
Fed.  129. 

76.  Matter  of  Superior  Drop  Forge  and 
Mfg.  Co.  (D.  C,  Ohio),  31  Am.  B.  fe.  455, 
208  Fed.  813;  Matter  of  Remson  Mfg.  Ca 
(O.  C.  A.,  2d  Cir.),  36  Am.  B.  R.  799. 

76.  In  re  Farmers  Co-operative  Co.  (D.  C, 
N.  Dak.),  30  Am.  B.  R.  190,  202  Fed.  1008; 
In  re  O^Callaghan  (Ref.,  Mass.),  30  Am.  B. 
R.  97. 

77.  Martin  v.  Commercial  National  Bank 
(C.  O.  A.,  6th  Cir.),  36  Am.  B.  R.  25,  228 

jPed,  651,  in  which  case  it  was  held  «that 
where  no  creditor  of  a  bankrupt  acquired  a 
lien  on  property  covered  by  a  mortgage  which 
was  executed  before  the  four  months'  period 
antedating  the  bankruptcy  but  was  recorded 
within  that  period,  the  trustee  did  not  ac- 
quire the  status  of  a  creditor  holding  a  lien 
superior  to  that  of  the  mortgage. 

78.  Bailey  v.  Baker  Ice  Machine  Co.,  239 
U.  S.  268,  35  Am.  B.  R,  814,  60  L.  Ed.  275, 
in  which  it  was  stated  that  the  view  which 
accords  with  other  provisions  of  the  act  is 
that  the  trustee  takes  the  status  of  a  creditor 
having  a  lien  as  of  the  time  when  the  peti- 
tion in  bankruptcy  is  filed;  Fairbanks  Steam 
Shovel  Co.  V.  Wills,  240  U.  S.  642,  36  Am. 

B.  R.  754,  60  L.  Ed.  841,  affg.  32  Am.  B.  R. 
381 ;  Matter  of  Anson  Mercantile  Co.  (D.  C, 
Tex.),  38  Am.  B.  R.  952.  See  Am.  Bankr. 
Dig  §  838. 

The  status  of  a  lien  or  judgment  creditor, 
conferred  upon  a  trustee  in  bankruptcy  by 
the  amendment  of  1910  to  this  section,  dates 
from  the  filing  of  the  petition  in  bankruptcy, 
and  is  not  retroactive  as  regards  the  prior 
four  months'  period.    Bunch  v.  Maloney  (C. 

C.  A.,  8th  Cir.),  37  Am.  B.  R.  369,  233  Fed. 
967. 
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by  legal  or  equitable  proceedings  thereon«  An  agreement  therefore  which 
would  previously  have  been  valid  between  the  parties-— such,  for  example,  as  a 
contract  of  conditional  sale^ — is  no  longer  necessarily  void  against  the  truBtea 
He  is  in  4he  position  of  a  creditor  holding  a  legal  or  equitable  lien,  and  the 
agre^nent  is  to  be  scrutinized  from  that  point  of  view.  Such  an  agreement, 
purporting  on  its  face  to  be  a  contract  for  a  lease,  may  now  be  shown  by  the 
trustee  to  be  a  contract  of  conditional  sale,  although  the  bankrupt  himself, 
imder  the  contract,  might  be  estopped  from  making  such  assertion.^  A 
trustee  may  assert  his  tide  against  the  vendor  under  an  unrecorded  conditional 
sale  contract.^  The  section  as  amended  covers  the  rights  of  creditors  under 
a  chattel  mortgage  which  is  void  as  to  such  creditors  under  the  laws  of  the 
State  where  made,  and  the  trustee  may  enforce  such  rights  as  agjainst  the 


98.  Davis  v.  Crompton  (C.  C.  A.,  3d  Cir.), 
20  Am.  B.  R.  53,  15S  Fed.  735.  See  In  re 
Kreuger,  (D.  C,  Ky.),  27  Am.  B.  R.  623, 
109  Fed.  367. 

Validity  of  unrecorded  conditional  sale  as 
ai^ainst  trustee;  amendment  of  1910;  consti- 
tutionality.— ^A  contract  of  conditional  sale, 
reserving  title  in  the  conditional  vendor  un- 
til the  property  sold  is  paid  for,  which  by 
State  law  is  invalid  unless  recorded,  as 
against  creditors  and  lienors  of  the  condi' 
tional  vendee  for  value  and  without  notice, 
iSy  by  virtue  of  the  amendment  of  1910  to 
section  47-a  (2),  void  as  against  the  condi- 
tional vendee's  trustee  in  bankruptcy.  Such 
amendment  is  not  unconstitutional  as  de- 
priving the  conditional  vendor  of  his  prop- 
erty without  due  process  of  law,  as  it  does 
not  violate  one's  constitutional  rights  to  re- 
quire him  to  conform  to  the  recording  acts 
of  the  State  in  which  he  has  his  property. 
In  re  WiUiamsburg  Knitting  MiU  (D.  €., 
Va.),  27  Am.  B.  R.  178,  191  Fed.  871;  Hart 
V.  Emmerson-Brantingham  Co.  (D.  C,  Mo.), 
30  Am.  B.  R.  218,  203  Fed.  60.  But  see. 
Big  Four  Implement  Co.  ▼.  Wright  (C.  C.  A., 
8th  Cir.),  31  Am.  B.  R.  126,  207  Fed.  536; 
In  re  East  End  Mantel  ft  Tile  Co.  (I>.  C, 
Pa. ) ,  29  Am.  B.  R.  798,  202  Fed.  276 ;  In  re 
Nuckols  (D.  C,  TennO,  29  Am.  B.  R.  867, 
201  Fed.  437. 

Power  to  avoid  unrecorded  contract  of  con- 
ditional sale. — A  trustee  in  bankruptcy,  in 
respect  to  an  unrecorded  contract  of  condi- 
tional sale  whereby  goods  have  been  delivered 
to  the  bankrupt  and  the  title  retained  by  the 
conditional  vendor,  has  the  same  rights  as  a 
creditor  holding  a  lien  by  legal  proceeding; 
and  it  is  not  necessary  to  his  rights  that 
there  should,  in  fact,  have  been  such  lien 
creditors  when  the  petition  in  bankruptcy  is 
filed.  In  re  Dancy  Hardware  &  Furniture  Co. 
(D.  C,  Ala.) ,  28  Am.  B.  R.  444,  198  Fed.  336. 

Validity  of  unrecorded  contract  as  against 
trustee. —  By  virtue  of  the  amendment  of 
1910  to  this  section  a  trustee  in  bankruptcy, 
as  respects  property  held  by  a  bankrupt 
under  an  unrecorded  contract  of  conditional 
sale,  is  vested  with  all  the  "  rig:hts,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or   equitable   proceedings,"   and  where 


property  was  delivered  to  bankrupt  under  a 
contract  of  conditional  sale,  not  recorded  as 
required  by  the  Georgia  statute,  the  trustee's 
rights,  as  to  such  property  and  the  proceeds 
thereof,  are  superior  to  those  of  the  condi- 
tional vendor.  In  re  Farmers'  Supply  Co. 
(D.  C,  Ga.),  28  Am.  B.  R.  636,  196  Fed. 
990. 

Bill  of  sale. —  Provisions  of  a  bill  of  sale 
to  a  bankrupt  examined  and  held  not  to 
create  or  reserve  a  lien  superior  to  the  rights 
of  the  trustee  in  bankruptcy.  Matter  of 
Cooper  (IX  C,  la.),  35  Am.  B.  R.  321,  216 
Fed.  309. 

94i  In  re  Franklin  Lumber  Co.  (I>.  C, 
Pa.)  26  Am.  B.  R.  37,  187  Fed.  281  (revd. 
on  other  grounds,  28  Am.  B.  R.  699,  199  Fed. 
1),  holding  that  whenever  a  judgment  cred- 
itor may  attack  a  contract,  in  form  a  bail- 
ment, on  the  ground  that  it  is  really  a  con- 
ditional sale,  and  may  support  the  attack 
by  competent  and  relevant  evidence  that 
throws  light  on  the  true  meaning  of  ihe 
contract  —  the  trustee  has  the  same  right. 
The  mere  form  of  the  agreement  does  not 
bind  him,  as  it  might  bind  the  bankrupt; 
see  also  In  re  Gaglione  ft  Son  (D.  C.»  Pa.), 
22  Am.  B.  R.  694,  200^  Fed.  81. 

The  trustee  may  retain  chattels  sold  to 
the  bankrupt  under  a  conditional  sale  in 
a  jurisdiction  where,  if  he  has  r^dly  sold  it 
and  has  also  parted  with  the  possession,  the 
conditional  vendor  cannot  enforce  against 
execution  creditors  a  condition  that  he  is 
to  retain  the  title  until  the  price  is  paid, 
and  this,  even  though  the  transaction  has 
been  declared  by  the  parties  to  be  a  bailment, 
if  the  court  is  satisfied  that  a  sale  with  a 
condition  as  to  title  annexed  was  really 
intended.  In  re  Gehris-Herbine  Co.  (D.  C, 
Pa.),  26  Am.  B.  R,  470,  188  Fed.  502;  In  re 
Harrington  (Ref.,  Mass.),  29  Am.  B.  R.  690, 
in  which  case  Referee  Olmstead  discusses 
with  characteristic  clearness  the  circum^ 
stances  which  lead  to  the  enactment  of  this 
amendment,  and  the  rights  of  trustees  in 
respect  to  chattels  sold  on  condition,  or  by 
bill  of  sale,  the  possession  remaining  in  the 
bankrupt. 

96.  Potter  Mfg.  Co.  v.  Arthur  (C.  C.  A., 
6th  Cir.),  34  Am.  B.  R.  76,  220  Fed.  843. 
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mortgagee  to  the  same  extent  as  the  creditors  might  have  done.^  So  too, 
the  trustee  may  attack,  a  contract,  in  form  a  bailment,  and  show  that  it  is 
contract  for  a  conditional  sale  and  therefore  invalid  as  to  lien  creditors.^ 

(12)  FsAunuLENT  TBANsx'EBS.^ — Under  the  section  as  so  amended  the 
trustee  becomes  vested  with  all  the  rights  of  a  judgment  creditor  as  to  real 
property  transferred  in  fraud  of  creditors  more  than  four  months  prior  to 
the  filing  of  the  petition.^  A  conveyance  or  transfer  which  is  invalid  because 
in  fraud  of  creditors  may  be  attacked  by  a  trustee  in  the  same  manner  and 
with  like  effect,  as  could  a  judgment  creditor  had  bankruptcy  not  intervened.®® 
The  trustee  is  not  required  to  allege  in  an  action  under  this  clause,  to  recover 
property  fraudulently  transferred,  that  a  deficiency  of  assets  exists. ^^ 

g.  Sales  by  trustees. —  The  duty  of  trustees  concerning,  and  the  practice 
on,  sales  of  assets  of  the  estate  is  considered  under  section  seventy.  In 
the  appointment  of  an  auctioneer  the  trustee  is  to  be  guided  by  the  court; 
the  court  may  disapprove  the  selection  of  an  auctioneer  made  by  the  trustee, 
and  direct  him  to  select  another  designated  by  the  court.  ^^^ 

h.  Employment  of  attorneys. —  This,  too,  is  considered  elsewhere. ^^  An 
attorney  may  be  needed  to  aid  the  trustee  in  the  collection  of  the  property 
of  the  estate.  It  would  be  the  trustee's  duty  in  such  a  case  to  employ  such 
attorney. 

i.  Bapidity  in  administration. —  This  is  required  not  only  by  subdivision  2 
of  this  subsection,  but  by  other  provisions  found  in  the  law  and  the  General 
orders.  ^^ 

j.  Accounting  for  interest. —  Subdivision  1  seems  unnecessary.  The  former 
statute  permitted  a  temporary  investment  of  the  funds  where  it  appeared 
that  distribution  might  be  delayed  by  litigation.^®*  The  court  or  referee  could 
doubtless  order  this  now.  Thus,  there  might  be  some  interest  earned.  The 
frequency  with  which  dividends  must  be  paid,*®^  however,  makes  any  accumu- 
lation of  interest  unlikely.  The  trustee  should,  if  possible,  arrange  with  the 
official  depository  for  interest  In  any  event,  all  interest  received  by  a  trustee 
must  be  accounted  for.  The  interest  accruing  on  interest-bearing  assets 
must  be  collected  and  accounted  for  by  the  trustee."* 

k.  Deposits. —  Subdivision  3  of  this  section  makes  it  the  duty  of  the  trustee 
to  deposit  all  the  money  received  by  him  in  one  of  the  designated  depositories 
and  General  Order  XXIX  prescribes  the  method  of  withdrawal.     These 


96.  In  re  Ceiver  (D.  C,  So.  Dak.),  28  Am. 
B.  R.  413,  1&3  Fed.  128;  Massachusetts  Bond- 
ing &  Ins.  Co.  V.  Kemper  (C.  C.  A,,  6th  Cir.), 
34  Am.  B.  R.  80,  220  Fed.  847. 

97.  In  re  Gaglione  &  Son  (D.  C,  Pa.),  28 
Am.  B.  R.  604,  200  Fed.  81. 

98.  In  re  Downing  (D.  C,  N.  Y.),  27  Am. 
B.  R.  309,  192  Fed.  683,  aflfd.  29  Am.  B.  R. 
228.  201  Fed.  93. 

Sale  of  real  estate  free  from  claim  for 
dower;  law  of  Pennsylvania. —  .Since  by  the 
amendment  of  1910  to  section  47a(2)  of  the 
Bankruptcy  Act,  a  trustee  in  bankruptcy,  in 
so  far  as  the  assets  of  the  estate  are  con- 
cerned, is  in  the  position  of  a  lien  creditor, 
and  since  under  the  law  of  Pennsylvania,  a 
lien  creditor  can  issue  execution  and  by  a 
sale  thereunder  divest  the  wife  of  a  debtor 
of  her  dower  interest  in  real  estate,  the  trus- 
tee of  a  bankrupt  may^  by  a  sale  in  bank- 


ruptcy, divest  the  bankrupt's  wife  of  her  in- 
terest in  her  husband's  real  estate,  without 
her  consent.  In  re  Freedman  (Ref.,  Pa.),  29 
Am.  B.  R.  135. 

99.  Bean  v.  Parker  (Vt.  Sup.  Ct.),  38  Am. 
B.  R.  896,  96  Atl.   17. 

100.  Kraver  v.  Abrahams  (D.  C,  Pa.),  29 
Am.  B.  R.  365,  203  Fed.  782. 

101.  In  re  Benjamin  (C.  C  A.,  2d  Cir.), 
14  Am.  B.  R.  481,  136  Fed.  175. 

108.  See  under  Sixty-two  of  this  work. 

103.  Compare  Bankr.  Act,  |S  47-a  (10), 
57-n,  65-b. 

104.  R.  S.,  §  5060. 

105.  Bankr.  Act,  {  65 -b,  as  amended,  seems 
a  partial  reversal  of  this  policy  of  the  orig- 
inal law. 

106.  Johnson  v.  Norris  (C.  C.  A.,  5th  Cir.), 
27  Am.  B.  R.  107,  190  Fed.  459. 
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provisions  of  the  act  and  the  General  Order  are  mandatory  in  form  and  were 
designed  to  insure  the  safety  of  the  funds,  rather  than  an  increment  by  way 
of  interest  while  they  were  idle.  But  it  seems  that  the  consent  of  all  the 
parties  interested  may  justify  a  departure  from  the  prescribed  rules.^^  How- 
ever, referees  in  bankruptcy  should  take  the  utmost  care  to  see  that  receivers 
and  trustees  comply  with  the  law  in  reference  to  the  depositing  of  funds,  and 
that  they  deposit  all  funds  received  by  them  in  a  regularly  designated  deposi- 
tory.^^ A  trustee  may  not  deposit  funds  of  the  estate  in  interest-bearing 
savings  accounts  instead  of  a"  general  checking  account,  without  the  consent 
of  the  creditors. ^®^ 

III.  ACCOUNTS  AND  REPORTS. 

a.  In  general. —  Subdivisions  6,  7,  8  and  10  relate  to  accounts  and  reports 
which  the  trustee  is  required  to  keep  and  submit.  The  subdivisions  seem 
redundant.  If  a  trustee  follows  them  literally,  he  will  spend  much  of  his 
time  in  keeping  accounts  and  making  reports.  Stripped  of  surplusage  and 
read  in  with  General  Order  XVII,  the  trustee  is  required  (1)  generally, 
to  keep  regular  accounts  of  receipts  and  disbursements,  and,  specially,  (2) 
to  prepare  and  file  an  inventory  of  the  estate  ^^immediately  upon  entering 
upon  his  duties,"  (3)  to  report  the  condition  of  the  estate  within  the  first 
month  after  his  appointment,  and  every  two  months  thereafter,  xmless 
excused  by  the  referee,  and  (4)  to  make  and  file  a  final  report  and  account 
at  least  fifteen  days  before  the  final  meeting.  All  this  in  addition  to  the 
twenty-day  report  on  exemptions. *^^  But,  in  effect,  the  **  inventory  "  may  be 
but  a  summary  of  the  appraisers'  report  ;^^*  and  the  bi-monthly  reports 
required  by  subdivision  (10)  are  rarely  made.  The  purpose — that  the 
trustee  shall  *be  always  under  the  eye  of  the  creditors  and  the  referee — is 
apparent.  So  long  as  this  is  recognized,  a  trustee  will,  it  is  thought,  perform 
his  duty  satisfactorily,  even  though  he  does  not  always  have  an  accountant 
at  his  elbow.  A  trustee,  who  fails  to  obey  an  order  to  file  his  final  account, 
may  be  committed  for  contempt.  ^^  Payments  to  a  referee  of  unauthorized 
charges  rendered  by  the  referee,  without  an  order  therefor,  should  not  be 
allowed  in  the  trustee's  account  ;^^  although  if  payments  made  to  a  referee 
without  formal  order  may  not  be  considered  illegal  or  improper  the  court  may 
ratify  them."* 


107.  See  Bankr.  Act,   S    63;   Huttig   Mfg. 
Co.  V.  Edwards  (C.  C.  A.,  8th  Cir.),  20  Am. 

B.  R.  349,  354,  160  Fed.  619. 

108.  Matter   of  Barnett    (D.   C,  Ga.),   32 
Am.*B.  R.  586,  214  Fed.  263. 

109.  Matter  of  Dayton  Coal  &  Iron  Co.  (B. 

C,  Tenn.),  3»  Am.  B.  R.  667. 

110.  General  Order  XVII. 

111.  Bankr.  Act,  see  §  70-b,  Form  No.  13. 
lid.  Failure  to  obey  order  to  file  account; 

contempt. —  The  trustee  of  a  bankrupt,  in 
the  face  of  orders  requiring  him'  to  file  his 
final  accoimt,  having  held  up  the  final  settlo- 
ment  of  the  bankrupt's  estate  for  more  than 
a  year,  the  district  court  on  October  27,  1910, 
made  an  order  requiring  the  trustee  to  file 
his'  account  by  November  15,  1910,  or  in  the 
alternative  to  be  committed  to  jail  for  con- 
tempt. On  November  14,  1910,  a  petition  to 
revise  such  order  was  allowed.  It  was  held 
that,  it  being  necessary  to  consider  the  peti- 


tion as  of  the  date  it  was  granted,  it  could 
not  be  presumed  that  the  court  intended  to 
issue  a  commitment  for  contempt  before  judg- 
ment of  conviction  should  have  been  pro- 
nounced; that  no  such  judgment  being  dis- 
closed by  the  record,  and  Sxe  order,  so  far 
as  it  required  the  account  to  be  filed,  being 
proper,  the  petition  to  revise  the  order  must 
be  dismissed.  O'Conor  r.  Sunseri  (C.  C.  A., 
3d  Cir.),  26  Am,  B.  R.  1,  184  Fed.  712. 

118.  Matter  of  Borger  (Dist.  Col.  Sup. 
Ct.),  36  Am.  B.  R.  238,  43  Wash.  L.  Rep.  436. 

Duty  to  consult  records. — ^A  trustee  in 
bankruptcy  has.no  right  to  assume  that  the 
referee  has  obtained  an  order  fcr  the  allow- 
ance of  certain  charges  to  himself.  It  is 
his  duty  to  consult  the  records  of  the  court. 
Matter  of  Borger  (Dist.  Col.  Sup.  Ct.),  35 
Am.  B.  R.  238,  43  Wash.  L.  Rep.  436. 

114.  Matter  of  Schreiber  (D.  C.,  Sup.  Ct), 
35  Am.  B.  R.  241,  43  Wash.  L.  Rep.  600. 
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b.  Pnetioe.—- The  difference  between  an  aceonnt  and  a  report  should  be 
noted;  an  aoconnt  should  deal  only  in  dollars  and  cents; ^^  a  report  should  be 
a  running  summaiy  of  the  detaib  of  administratioiu  The  trustee's  report 
that  there  are  no  adsets  seems  also  to  be  called  a  ''return.''^®  The  word 
^^  statement "  is  also  used  of  a  report  where  there  are  no  assets.  Whatever 
these  papers  be  called,  they  should  conform  as  far  as  pos^ble  to  the  official 
forms,  should  always  be  verified  by  the  trustee,  and,  if  reciting  disburse- 
ments, usually  be  accompanied  by  vouchers.  They  should  be  filed  with  the 
referee,  if  the  case  has  been  referred.  They  should  also  be  audited  by  the 
referee.^"  This  seems,  however,  a  precautionary  provision,  rather  than  a 
requirement.  Accounts  are  usually  submitted  to  creditors  at  meetings  called 
for  that  purpose,*^  and,  if  passed  by  them,  are  approved. 

IV.  DISTRIBUTION. 

a.  In  general. —  Disbursements  must  be  made  by  check  or  draft  as  directed 
in  subdivision  4.  Dividends  are  to  be  paid  within  ten  days  after  they  are 
declared  as  directed  in  subdivision  9.  Some  authority  must  be  shown  for 
all  disbursements,  whether  in  dividends  or  otherwise.^** 

b.  Expenses  of  administration. —  What  a  trustee  may  be  allowed  for  expenses 
of  administration  is  considered  elsewhere.** 

c.  Payment  of  priorities. —  So  also  of  his  duty  as  to  those  persons  entitled 
by  the  law  to  priority  of  payment.*^ 

d.  Dividends. —  Likewise  of  dividends  to  creditors  who  have  proved  their 
claims,*®  The  only  provision  here  is  that  dividends  must  be  paid  within  ten 
days  after  tbey  are  declared. 

e.  Kethod  of  payment. —  Subdivision  4  and*  General  Order  XXIX  should 
be  read  together.     No  moneys  can  be  properly  disbursed  by  a  trustee  save 


Ratiflcation  Iry  general  crediton  of  improper 
aUowancet  by  trustee  to  referee. — Where  the 
general  creditors  of  a  bankrupt,  after  being 
adrised  by  a  special  master  that  payment 
by  the  tnistee  to  the  referee  of  certain  sums 
aHowed  by  the  latter  to  himself,  is  improper, 
approve  the  act  of  the  trustee,  the  trustee 
should  be  allowed  for  such  payments,  al- 
though they  were  made  without  an  order  of 
the  referee  which  might  have  beep  reviewed, 
and  also  contrary  to  a  subsequent  decision  of 
^this  court.  Matter  of  Lacey  ft  Co.  (Dist. 
Col.  Sup.  Ct.),  36  Am.  B.  R.  231,  43  Wash. 
L.  Rep.  434;  Matter  of  Smith  (Dist.  Col. 
Sup.  Ct.),  36  Am.  B.  R.  237,  43  Wash  L. 
Rep.  436. 

Andit  of  accoimts. —  It  is  the  duty  of  a 
special  nmster  to  whom  a  trustee's  account 
iias  been  referred,  on  the  resignation  of  the 
referee,  to  audit  the  same  and  credit  him 
with  only  such  items  as  were  authorized  by 
law.  He  is  not  justified  in  allowing  unlawful 
payments  merely  because  no  creditors  ob- 
jected to  them.  Matter  of  Borger  (IMst. 
Col.  Sup.  Ct.),  36  Am.  B.  R.  238,  43  Wash. 
L.  Rep.  430. 

115.  Forms  Xos.  49  and  60. 
.  116.  Form  Xo.  48. 

117.  General  Order  XVII;  In  re  Baginsky 
(Hef.,  La.),  2  Am.  B.  R.  243. 

118.  See.Bankr.  Act,  §  68-a(6>. 
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119.  See  under  Section  Sixty-two  of  this 
work. 

In  '^Supplementary  Forms,**  post,  will  be 
found  a  final  order  of  distribution,  includ- 
ing a  dividend  sheet,  the  use  of  which,  in* 
stead  of  Form  No.  61,  is  suggested.  See  also 
Hagar  and  Alexander's  Bankruptcy  Forms 
(2d  Ed.) ;  In  re  Rude  (D.  C,  Ky.),  4  Am. 
B.  R.  319,  101  Fed.  806;  In  re  Hoyt  ft 
Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784, 
127  Fed.  968. 

The  district  court  for  thq  Eastern  District 
of  North  Carolina  has  adopted  and  dis- 
tributed rule  10  as  follows:  *'  All  funds  be- 
loninng  to  bankrupt  estates  must  be  deposited 
in  the  designated  depository  (section  47,  cl.  3, 
Bankr.  Act),  and  disbursed  only  by  check 
or  draft  drawn  on  such  depository  in  accord- 
ance with  dividend  sheet  prepared  by  referee 
and  approved  by  the  judge  (section  47,  cl.  4). 
Such  checks  or  drafts  must  be  countersigned 
as  provided  by  general  order  29  of  the  Su- 
preme Court.  Depositories  and  trustees  not 
observing  this  rule  make  themselves  liable  on 
their  bond  and  to  attachment  for  contempt." 

190.  See  under  Section  Sixty-two  of  this 
work. 

121.  See  under  Section  Sixty-four  of  this 
work. 

188.  See  under  Section  Sixty-five  of  this 
work. 
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"by  check  or  draft  on  the.  depository."  The  proviflions  of, the  statute  «jid 
General  Order  should  be  stricUy  followed,*^  and  where  payments  have  been 
made  without  compliance  therewith  th^  have  been  distdlowed.^^  Thus^ 
if  deposited  in  the  district  court,  money  can  be  withdrawn  only  by  a  check 
or  warrant,  signed  by  the  clerk  and  countersigned  by  the  judge,  or  by  "a 
referee  designated  for  that  purpose."  ^  The  quoted  words  are  usually  availed 
of  in  composition  cases.  ^^  While,  if  the  money  is  deposited  by  the  trustee, 
the  referee  must  countersign  each  cheek.  Payments  should  not  be  made 
upon  orders  drawn  by  the  referee.*^  The  requirements  of  the  General  Order 
as  to  stub  entries,  numbering  and  the  like,  should  be  observed.  Checks 
should  always  run  to  and  be  by  the  trustee  mailed  or  delivered  to  the  creditors, 
unless  the  power  of  attorney  specifically  authorizes  the  attorneys  to  receive 
and  receipt  therefor.^^  In  disbursing  dividends,  a  combination  check  and 
receipt,  the  latter  attached  to  the  check  but  marked  off  from  it  by  a  per- 
forated line,  and  containing  a  statement  that  the  check  will  not  be  paid  on 
presentation  unless  the  receipt  is  filled  out  and  signed,  has  been  found  con- 
venient.^* Trustees  will  also  find  it  time  saving  to  recite  on  the  face  of  the 
check  the  name  and  number  of  the  estate,  whether  it  is  a  first,  second,  or 
final  dividend,  and  the  rate  per  cent^^  To  this  end,  dividend  checks,  if 
numerous,  should  be  specially  printed;  if  not,  the  use  of  rubber  stamps  con- 
taining the  suggested  information  will  be  found  inexpensive  and  effective. 
But  checks  should  not  be  signed  or  countersigned  by  such  a  stamp. 

f.  Trustee's  supplemental  report. —  Though  not  required,  safety  seems  to 
suggest  that  the  trustee  file  a  supplemental  report  after  the  distribution  is 
complete.  This  should  show  every  allowance  or  expense  paid  and  every 
individual  disbursement;  and* vouchers,  signed  by  the  creditors  and  others 
and  numbered,  if  possible,  to  correspond  to  the  check  numbers,  or  attached 
to  the  returned  checks,  should  be  filed  at  the  same  time.  Not  until  such 
report  is  filed  should  the  trustee  be  discharged.  ^^ . 

V.  MISCELLANEOUS  DUTIES. 

a.  Setting  apart  exemptions. —  While  exemption  rights  depend  upon  State 
statutes,  the  manner  of  claiming  such  exemptions  and  of  setting  apart  and 
awarding  them  is  r^ulated  by  the  bankruptcy  act.^**'  Subdivision  11  of  this 
section  requires  the  trustee  to  set  apart  and  report  the  value  of  the  bank- 
rupt's exemptions.  In  this  connection  section  six  should  also  be  consulted. 
Preliminary  to  this,  the  trustee  must  "set  apart  the  bankrupt's  exemptions 
and  report  on  the  items  and  estimated  value  thereof."  He  should  thereupon 
surrender  possession  of  such  property  to  the  bankrupt.*^    This  should  be  done 


198.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am. 
B.  R.  202,  112  Fed.  655. 

194.  In  re  Hoyt  &  Mitchell  (D.  C,  N. 
Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  And 
see  In  re  Hovt  (D.  C,  N.  Car.),  9  Am.  B. 
R.  574,  119  Fed.  987. 

195.  General  Order  XXIX. 

196.  Compare  under  Section  Twelve  of  this 
work. 

197.  In  re  Cobb  (D.  C,  N.  Car.),  7  Am. 
B.  R.  202,  112  Fed.  655. 

198.  See  Form  No.  20;  Form  No.  21  is  not 
enough. 

IM.  See    "  Supplementary    Forms,"    post; 


Ilagap  and  Alexander's  Bankruptcy  Forma 
(2d  Ed.). 

.130.  See  Rule  14(10)  in  the  district  of 
Western  New  York,  1  N.  B.  N.  115. 

131.  Compare,  however,  to  the  contrary, 
Form  No.  51. 

139.  Bankr.  Act,  §  2(11);  In  re  Gerber 
(C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608.  ISd 
Fed.  603. 

133.  In  re  Soper  (D.  C,  Nebr.),  22  Am. 
B.  R.  868,  173  Fed.  116.  The  trustee  tikes 
no  title  to  exempt  property  and  it  is  bia 
duty  to  set  tiie  same  apart  as  soon  as  prac- 
ticable.   In  re  Goodman  (C.  C.  A.,  6th  Cir.), 
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within  twenty  days  after  the.  trustee  reoeives  notice  of  his  appointment.^** 
ThuS)  the  trustee  acts  in  a  quasi-judicial  capacity  .in  the  first  instance,  and, 
if  there  is  no  exception  taken,  the  referee  usually  approves.  But  any  creditor 
may  take  exception  to  the  trustee's  action. ^^  If  exception  is  taken,  the  prac- 
tice is  defined  in  General  Order  XVII,  which  requires  it  to  be  taken  within 
twenty  days  after  filing  the  report  and  the  referee  may  not  extend  such 
time.^  This  whole  subject  was  also  regulated  by  a  general  order  under  the 
former  law.*^ 

b.  Furnishing  information. —  The  trustee's  duty  here  is  similar  to  the 
referee's.^  He  is  also  liable  to  the  same  penalties.^  This  duty  is  akin 
to  that  of  frequent  accountings,  the  latter  seeming  for  the  whole  body  of 
creditors,   the  former  for  any  individual   who  may  request.     Any  person 

'interested  in  the  bankrupt  estate  has  a  right  to  an  inspection  of  the  accounts 
and  papers  of  the  trustee,^*®  and  to  any  information  in  respect  to  the  estate 
which  the  trustee  can  impart"^  It  is  not  thought,  however,  that,  in  answer- 
ing inquiries  by  mail,  the  trustee  can  use  the  "official  business"  envelope, 
as  can  the  referee.     Cases  under  the  former  law  are  still  in  point. **^ 

c.  Other  duties. —  The  trustee  also  has  other  miscellaneous  duties,  as,  for 
instance,  the  examination  and  correction  of  proofs  of  dcfbt,^*"  attendance  on 
examinations  of  the  bankrupt,  and  to  assist  the  creditors  and  the  referee 
generally  in  the  realization  and  distribution  of  assets. 

VL  CONCUSSBNCB  OP  TWO  OF  XHSES   TRUSTKBS    HECSSSAfiY. 

Three  trustees  are  rarely  appointed.  If  they  are,  a  majority  must  always 
concur.     This  seems  a  variance  from  the  rule  that  a  trust  to  two  or  more 


23  Am.  B.  R.  504,  174  Fed.  644;  Matter  of 
Vonkee  (D.  C,  Wash.),  3S  Am.  B.  R.  799; 
Matter  of  Shrimer  (D.  C,  N.  Car.),  36  Am. 
B.  R.  404,  228  Fed.  794. 

Duty  of  trustee  to  set  apart  exemptions. 
—  In  the  case  of  In  re  Andrews  A,  Simonds 
(D.  C,  Mich.),  27  Am.  B.  R.  116,  120,  193 
Fed.  776,  the  court  said :  "  There  is  nothing 
in  the  bankruptcy  law  except  the  above  cap- 
tion to  the  officikl  form  of  schedule,  which 
either  requires  or  even  suggests  that  the 
bankrupt  must  specify  the  articles  in  a  stodc 
of  goods  wiiich  he  claims  as  his  exemption. 
On  the  contrary,  tho  law  expressly  lays  upon 
the  trustee  the  duty  to  select  and  set  apart 
the  exemption.  In  other  words,  if  the  bank- 
rupt has  clearly  indicated  his  intention  not 
to  waive  his  exemption  and  has  also  specified 
the  particular  class  of  property  owned  by  him 
from  which  he  claims  his  exemption,  it  then 
becomes  the  duty  of  the  trustee  to  select  and 
sever  the  exemption  from  the  mass  of  prop- 
erty belonging  to  the  estate  of  the  character 
and  in  the  class  indicated.  This  view  is 
supported  by  authority.*' 

In  the  case  of  In  re  Finkelstein  (D.  C, 
Pa.),  27  Am.  B.  R.  229,  231,  192  Fed.  738, 
the  court  said :  "  The  bankrupt  is  presumed 
to  be  entitled  to  the  exemption  which  the 
law  allows,  until  it  is  otherwise  judicially 
determined,  and  in  this  he  has  a  right  to  be 
heard.  A  trustee  is  not  a  judicial  officer, 
his  functions  and  duties  are  merely  admin- 
istrative, and  when  requested  the  laav  com- 


mands him  accordingly  to  set  aside  the  ex- 
emption schedules,  and  in  this  he  has  no 
alternative." 

Order  of  state  court  to  turn  over  exemp- 
tions of  officers  of  that  court;  contempt. — 
A  trustee,  who,  prior  to  an  order  made  in  a 
state  court  directing  him  to  turn  over  a 
bankrupt's  exemption  to  a  receiver  in  the 
state  court,  has  turned  the  exemption  over 
to  the  bankrupt,  is  not  guilty  of  contempt. 
Garlington  v.  Ooker  (Sup.  Ct.,  Ga.),  32  Am. 
B.  R.  416,  141  Ga.  678,  81  S.  E.  1107. 

134.  General  Order  XVII,  Form  No.  47. 

185.  For  forraiB,  see  "Supplementary 
Forms,"  po9t.  As  to  the  right  of  a  trustee 
to  except  to  his  own  formal  administrative 
act  setting  apart  an  exemption  claimed  by 
the  bankrupt,  see  In  re  Rice  (D.  C,  Pa.),  21 
Am.  B.  R.  202,  164  Fed.  514.  As  to  right 
of  bankrupt  to  except  to  the  trustee's  action, 
see  discussion  under  Section  Six  of  this  work, 

136.  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.), 
36   Am.   B.   R.   172,   229   Fed.   711. 

187.  Act  of  1867,  General  Order  XIX. 

138.  Bankr.  Act,  §  39.a(3). 

189.  Bankr.  Act,  f  29-c(3).    See  also  S  29c. 

140.  Bankr.  Act,  f  49,  post, 

141.  Matter  of  Petersen  (Ref.,  Minn.),  10 
Am.  B.  R.  355. 

142.  In  re  Perkins,  Fed.  Cas.  10,982;  In 
re  Blaisdell,  Fed.  Cas.  1,488. 

143.  Compare  under  Section  Fifty-seven  of 
this  work. 
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is  vested  in  all  and  that  all  must,  therefore,  join  in  exercising  it.  The  law 
being  mandatoiy  in  requiring  either  one  or  three  trustees,^**  it  seems  doubt- 
ful  whether,  on  the  death  of  one,  the  survivors  can  do  anything  until  the 
vacancy  is  filled  in  the  r^ular  way,**** 

Vn.  TRUSTEE  TO  RECORD  CERTIFIED  COPY  OF  ADJUDICATION. 

The  subsection  was  added  in  1903.  Section  21-e  seems  to  have  been 
overlooked.  There  can  be  no  doubt,  however,  as  to  the  meaning  of  the  new 
subsection.  The  trustee  is  bound  within  the  time  limited  to  file,  which  doubt- 
less means  also  to  record,  in  all  counties  where  the  bankrupt  has  real  estate, 
a  certified  copy  of  the  decree  of  adjudication.  It  is  unfortunate  that  this 
filing  is  not  in  words  given  the  effect  of  actual  notice.  Thus  the  recording 
of  the  certified  copy  of  the  order  approving  the  trustee's  bond  is  still 
essential.*^  Careful  trustees  will  see  that  both  these  copies  are  recorded. 
This  new  duty  is  put  only  on  trustees  in  proceedings  begun  after  February  5, 
1903."^ 

I4i.  Bankr.  Act,  S  44.  147.  See      "  Snbplementary      Section      to 

145.  Id.    But  see  Bankr.  Act,  §  46.  Amendatory  Act/'   post;   Hagar   and.  Alex- 

146.  See  under  Section  Twenty-one  of  this  ander's  Bankruptcy  FomiB. 
work. 
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COMPENSATION  OF  TRUSTEES,  RECEIVERS  AND  MARSHALS. 

§  48.  Compensation  of  Tmstees.—  a  Trustees  shall  receive  for  their 
services,  payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed  in  each  case, 
except  when  a  fee  is  not  reqmred  from  a  vohmtary  bankrupt,  and 
such  commissions  on  all  moneys  disbursed  or  turned  over  to  any 
person^  including  lienholders*  by  them,  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five  hundred*  dollars 
or  less,  four  per  centum  on  moneys  in  excess  of  five  hundred  dollars 
and  less  than  fifteen  hundred  dollars,  two  per  centum  on  moneys  in 
excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars, 
and  one  i>er  centum  on  moneys  in  excess  of  ten  thousand  dollars. 
And  in  case  of  the  confirmation  of  a  composition  after  the  trustee 
has  qualified  the  court  may  allow  him  as  compensation,  not  to  exceed 
one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors 
on  such  composition. 

b  In  the  event  of  an  estate  being  administered  by  three  trustees 
instead  of  one  trustee  or  by  successive  trustees,  the  court  shall 
apportion  the  fees  and  commissions  between  them  according  to  the 
services  actually  rendered,  so  that  there  shall  not  be  paid  to  trustees 
for  the  administering  of  any  estate  a  greater  amount  than  que  trustee 
would  be  entitled  to. 

c  The  court  may,  in  its  discretion,  withhold  all  compensation  from 
any  trustee  who  has  been  removed  for  cause. 

d  Receivers  or  marshals  appointed  pursuant  to  section  two,  stib- 
division  three,  of  this  (ict  shall  receive  for  their  services,  payable 
after  they  are  rendered,  compensation  by  way  of  commissions  upon 
the  m^meys  disbiirsed  or  turned  over  to  any  person,  including  lien- 
holders,  by  them,  and  also  upon  the  moneys  turned  over  by  them  or 
afterwards  realized  by  the  trustees  from  property  turned  over  in  kind 
by  them  to  the  trustees,  as  the  court  may  allow,  not  to  exceed  six  per 
centum  on  the  first  five  hu/ndred  dollars  or  less,  four  per  centum  on 
moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand 
five  hundred  dollars,  two  per  centum  on  moneys  in  excess  of  one  thou- 
sand five  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centum  on  moneys  in  excess  of  ten  thousand  dollars:    Provided, 


*  Amendment  of  1910  in  italics. 
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That  in  case  of  the  confirmation  of  a  composition  such  commissions 
shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
creditors  on  such  composition:  Provided  further,  That  when  the 
receiver  or  marshal  acts  as  a  mere  custodian  and  does  not  carry  on 
the  bi^iness  of  the  bankrupt  as  provided  in  clause  five  of  section  two 
of  this  act,  he  shall  not  receive  nor  be  allowed  in  any  form  or  guise 
more  than  two  per  centum  on  the  first  thousand  dollars  or  less,  and 
one-half  of  one  per  centum  on  all  above  one  thousand  dollars  on 
moneys  disbursed  by  him  or  turned  over  by  him  to  the  trustee  and  on 
moneys  subsequently  realized  from  property  turned  over  by  him  in 
kind  to  thi  trustee:  Provided  further.  That  before  the  allowance  of 
compensation  notice  of  application  therefor,  specifyi/ng  the  amount 
asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty-eight  of  this  act. 

e  Where  the  business  is  conducted  by  trustees,  marshals,  or 
receivers,  as  provided  in  clause  five  of  section  two  of  this  a^t,  the  court 
may  allow  such  officers  additional  compensation  for  such  services  by 
way  of  commissions  upon  the  moneys  disbursed  or  turned  over  to 
any  person,  including  lienholders,  by  them,  and,  in  cases  of  receivers 
or  marshals,  also  upon  the  moneys  turned  over  by  them  or  after- 
wards realized  by  the  trustees  from  property  turned  over  in  kind  by 
them  to  the  trustees;  such  commissions  not  to  exceed  six  per  centttm 
on  the  first  five  himdred  dollars  or  less,  four  per  centum  on  moneys 
in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hunr- 
dred  dollars,  two  per  centum  on  moneys  vn  excess  'of  one  thousand 
five  hundred  dollars  cmd  less  than  ten  thousand  dollars,  and  one  per 
centum  on- moneys  in  excess  of  ten  thousand  dollars:  Provided,  That 
in  case  of  the  confirmation  of  a  composition  such  comiriissions  shcUl 
not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid 
creditors  on  such  composition:  Provided  further,  That  before  the 
allowance  of  compensation  notice  of  application  therefor,  specifying 
the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated 
in  section  fifty-eight  of  this  act. 


Analogous  provisions:    In  U.  S.:     Act  of  1867,  §§  28,  47,  R.  S.,  §§  5099,  5124,  5127,  6127A; 
Act  of  1841,  §  6;  Act  of  1800,  §  29. 
In  £ng.:     Act  of  1883,  §  72;  Act  of  1890,  §  15;  General  Rules  125,  305,  306. 
Cross-references:     To  the  law:     Jurisdiction  of  court  of  bankruptcy  to  authorize  business 
of  bankrupt  to  be  conducted,  and  allow  compensation  therefor,  §  2(5). 
Compensation  of  receivers,  |  2(5). 
Compensation  of  referee,  §  40. 
Duty  of  clerks  to  collect  fees  of  trustees,  and  pay  the  same  within  ten  days  after 

closing  estate,  §  51(2)    (4). 
Trustee  not  to  receive  additional  compensation,  $  72. 
To  the  General  Orders:.    Compensation  allowed  trustees  to  be  in  full  for  all  6ervioe« 
performed,  XXXV (3). 
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SYNOPSIS  OF  fiECTION. 

COMPV-lfflATfOlf  OF  TRI79T1BB9: 

L  Compensation  of  Trastees,  743, 

a.  Comparative  legislation^  743. 

b.  Amourd  of  compensation,  743. 

c.  Amount  under  original  ad,  744. 

d.  Pauper  cases^  744. 

e.  Effect  of  amendatory  ads  of  190S  and  1910,  744« 

(1)  In  GENBKAii,  744. 

(2)   COMHIBSIONB  on  DISBURSElfBNTO,  744. 

(I)  In  general^  744, 
(11)  Property  not  lawfully  in  hands  of  trudee,  745. 

(III)  "On  all  moneys  didmrsed,"  745. 

(IV)  Secured  and  priority  claims,  745. 

(V)  Property  not  corwerted  into  money,  745. 
(VI)  Property  or  money  on  which  commission  allowed,  746. 
(VII)  Partnership  and  undivided  bankruptcy  estate,  746. 

(3)  Rate  of  coBOfissiON,  747. 

(4)  Commission  in  case  of  composition,  747. 

(5)  Aj>ditionai<  compensation  fob  conduct  of  business.  747. 

(6)  Allowance  by  court,  748.  . 

n.  Apportioning  Cosvensation  Between  Seyeial  Tnistees,  748. 
IIL  Widiholding  Compensation  When  Tmstee  Removed^  748. 


L  compensation  of  TRUSTESS.1 

a.  ComparatiTe  legislation. —  In  England,  the  fees  of  trustees  are  fixed  by 
resolution  of  the  creditors,  subject  to  a  review,  under  certain  conditions, 
by  the  board  of  trade,^  Prior  to  the  present  law,  assignees'  fees  in  this 
country  have  been  "in  the  discretion  of  the  court."*  The  amendatory  act 
of  1874  reduced  the  customary  fees  then  paid  by  one-half.*  The  present 
method  is  doubtless  an  adaptation  of  the  State  systems  for  compensating 
executors,  administrators,  receivers,  and  the  like.  The  changes  inade  by  the 
amendatory  acts  of  1903  and  1910  are  thought  to  strike  a  fair  mean  between 
the  loose  methods  of  the  old  law  and  the  niggardly  rigidity  of  the  present 
statute  as  originally  passed.^ 

b.  Amannt  of  compensation. —  Three  general  considerations  as  to  trustees' 
compensation  should  be  noted:  (1)  that  fixed  by  this  section  is  "full  com- 
pensation for  their  services,"  [save  that  which  may  be  allowed  under 
§  2  (5)  as  now  amended]  ;•  (2)  the  exact  percentage,  not  greater  than  the 
prescribed  upward  limit,  is  fixed  by  the  court,  there  being  in  this  a  difference 
between  the  fees  of  referees  and  those  of  trustees,^  and  (3)  no  compensation 

1.  See  also  Am.  B.  R.  Dig.  tf  328-331.  5.  Compare  pp.  23-25,  Report  of  Ex.  Com. 

8.  Knglish    Act    of    1883,    %    72;    General  of   Nat.    Aftsn.    of   Referees    in   Bankruptcy, 

Rules  306,  306.  March,  1900. 

8.  See  "Analogous  Provisions,"  ante,  6.  See  General  Order  XXXV(3). 

4.  R.  S.,  {  S127-a.  7.  See  Bankr.  Act,  %  40-a. 
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is  payable  until  after  the  services  are  renderd,  t.  e,,  when  the  administra- 
tion is  closed.  The  compensation  is  of  two  kinds,  a  filing  fee  and  certain 
commissions,  fixed  and  determined  by  the  amounts  which  pass  through  the 
hands  of  the  trustee. 

0.  Amount  under  original  act.— Before  the  amendatory  act  of  1903  the 
commissions  to  be  paid  to  trustees  could  only  be  reckoned  on  "sums  to  be 
paid  as  dividends  and  commissions/'^  and  the  rate  was  but  about  half  that 
customarily  allowed  corresponding  officers  even  fifty  years  ago.*'  The  result 
was  that  few  competent  men  would  serve  as  trustee  the  second  time,  thus 
crippling  the  administration  of  the  law.  Efforts  were  made  to  meet  the 
difficulty  in  various  ways,  as,  by  appointing  attorneys  to  be  trustees  and 
allowing  them  compensation  for  legal  services  aSv  an  expeise  of  adminis- 
tration,"^ by  appointing  attorneys  for .  trustees  in  asset  cases,  with  a  tacit 
understanding  that  the  attomey^s  allowance  should  be  shared  with  the 
trustee,  or  by  allowing  trustees  extra  compensation  as  agents  of  the  creditors 
when  they  did  more  than  perform  the  regular  duties  required  by  the  law.^^ 
Each  of  these  methods  was  of  doubtful  legality  and  subject  to  abuse.  Since 
§  Y2,  added  by  the  amendatory  act,  they  are  no  longer  possible. 

d.  Pauper  cases. —  In  certain  cases,  the  trustee  may  serve  without  pay.^ 
It  has  been  thought,  however,  .that,  unlike  the  referee,  a  trustee  cannot  be 
compelled  to  serve  in  a  pauper  case,  but,  if  the  creditors  desire  him  to  do  so, 
they  must  furnish  his  fee." 

e.  Effect  of  amendatory  acts  of  1903  and  1910. —  (i)  In  general. —  The 
amendatory,  act  of  1903.  has  modifi^ed  the  original  law  as  to  trustees^  fees  in 
four  particulars,  all  intended  to  make  them  more  adequate; ^^ 

(2)  Commissions  on  bisbubsbmbnts. — (I)  Inge^fMniL — Commissions  are 
to  be  computed  on  "  all  moneys  disbursed  or  turned  over  to  any  person,  includ- 
ing lien-holders^*^  by  them  as  may  be  allowed  by  the  courts,'*  and  cannot  be 
otherwise  fixed  by  agreement  with  the  creditors.^     This  presupposes  that  the 


8.  In  re  Utt  (C.  C.  A.,  7th  Cir.),  5  Am. 
B.  R.  383,  106  Fed.  764;  In  re  Smith  (D.  C, 
N.  Car.),  6  Am.  B.  R.  559,  108  Fed.  39; 
In  re  Kaiser  (D.  C,  Mont.),  8  Am.  B.  R. 
108,  112  Fed.  966;  In  re  Mammoth  Pine 
Lumber  Co.  (D.  C,  Ark),  8  Am.  B.  R.  661, 
116  Fed.  731;  In  re  Goldville  Mfg.  Co.  (D.  C, 
S.  C),  10  Am.  B.  R.  552,  123  Fed.  679. 
Contra:  In  re  Barber  (D.  C,  Minn.),  3  Am. 
B.  R.  306,  97  Fed.  647.  Under  the  act  prior 
to  the  amendment  it  was  held  that  trustees 
were  entitled  to  commissions  on  funds  aris- 
ing from  sales  of  mortgaged  property  and 
distributable  to  mortgage  creditors.  In  re 
Muhlhauser  (Ref.,  Ohio),  9  Am.  B.  R.  80. 

9.  Compare  Rule  59,  So.  j>lBtrict  of  New 
York,  under  law  of  1841,  Owen  on  Bank- 
ruptcy, Appendix,  p.  13. 

10.  In  re  Mitchell  (Bef.,  Pa.),  1  Am.  B. 
R.  687.  Contra:  In  re  Muldauer,  Fed.  Cas. 
9,905. 

11.  In  re  Plummer  (Ref.,  N.  Y.),  3  Amf. 
B.  R.  320;  In  re  Dimm  &  Co.  (I>.  C,  Pa.), 
17  Am.  B.  R.  110,  146.  Fed.  731,  permitting 
an  allowance  for  the  trustee's  personal 
services  rendered  in  connection  with  sales  of 
the  goods  belonging  to  the  estate.  Contra: 
In  re  Epstein    (D.  C,  Ark.),  6  Am.  B.  R. 


191,  109  Fed.  878.  See  also  In  re  Mammoth 
Pine  Lumber  Co.  (D.  C,  Alk.),  8  Am.  B.  R. 
661,  116  Fed.  731. 

18.  See  Bankr.  Act,  §  61-a(2). 

18.  In  re  Levy  (D.  C,  Wis.),  4  Am.  B.  R. 
108,  101  Fed.  247. 

14.  See  Bankr.  Act,  |  51-a(2)    (4). 

Congress  intended  by  the  amendments  to 
sections  40-a  and  48-a  to  provide  what  it 
considered  ample  compensation  for  services 
to  be  rendered  by  trustees,  and  by  section 
72  to  relieve  the  courts  of  the  necessity  of 
determining  what  constitutes  legal  compen- 
sation for  such  officers.  American  -Surety 
Co.  V.  Freed  A  Hoffman  (C.  C.  A.,  3d  Cir.), 
35  Am.  B.  R.  103,  224  Fed.  333. 

16.  Amendatory  Act  of  1910,  {  9. 

16.  Agreement  with  creditors. — The  com- 
missions legally  payable  to  trustee  are  con- 
trolled and  measured  by  the  "money  dis- 
tributed "  or  "  moneys  disbursed  or  turned 
over,"  within  the  meaning  of  sections  40-& 
and  48-a  of  the  Bankruptcy  Act,  and  cannot 
be  otiierwifle  fixed  by  agreement  with  the 
creditors.  American  Surety  Co.  v.  Freed  (C. 
C.  A.,  3d  Cir.),  35  Am.  B.  R.  103,  224  Fed. 
333.  The  fact  that  a  trustee  in  good  faith 
agrees  prior  to  a  sale  to  accept  a  less  amoimt 
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money  diBbaraed  bdcmged  to  the  estate  of  the  bankrupt  and  was  rightfully 
in  the  hands  of  the  trustee' for  disbursekuCTit.  Such  funds  may  come  into  the 
possession  ef  the  oouxt  f or  thie  purpose  in  two  wa^st  (1)  By  operation  of 
law,  and  (2)  by  the  consent  or  acquiescenoe  of' those  interested  therein.^'' 

(II)  Propertf/  not  hwfiMy  in  hands  of  inwtee.— Property  whi^h  comes  to 
the  possession  of  a  trustee  in  bankruptcy  tiif ough  the  fraud  of  the  bankrupt, 
and  i&  adjudged  to  be  returned  to  the  victim  o^  the  fraud,  is  not  a  part  of 
the  estate  of  the  bankrupt,  and  the  referee  and  trustee  may  not  be  allowed 
their  statutory  peroentages  but  of  it.^ 

(III)  *^0n  ail  moneys  disbiursedJ^ —  The  words  *^  on  all  moneys  disbursed  " 
are  substantially  the  same  as  ^'  received  and  paid  out,"  which  are  found  in  the 
New  York  Code  of  Civil  Procedure,^  fixing  the  commissions  of  executors  and 
administrators,  and  eases  construing  that  section  and  its  predecessors  before 
the  code  will  be  found  in  point^  There  is  a  distinction  between  the  basis  of 
the  compensation  of  the  referee  and  the  trustee  in  this  respect;  that  of  the 
former  is  reckoned  only  on  '^  moneys  disbursed  to  creditors."  The  trustee  is 
entitled  to  commissions  on  all  moneys  disbursed  by  him,  whether  to  creditors, 
secured  or  unsecured,  or  having  priority,  or  to  other  persons.^* 

(lY)  Secured  and  priority  claims. —  The  amendment  accords  to  trustees' 
commissions  on  all  claims  whether  secured  or  entitled  to  priority  under  the 
laws  of  a  State.^  If  a-  secured  creditor  chooses  to  realize  throng  the  bank- 
ruptcy court,  and  the  trustee  thereby  receives  and  pays  out  money,  the  equities 
are  strongly  against  the  secured  creditor,  and  he  should  pay  the  commissions.^ 

(V)  Property  not  converted  into  money. —  Prior  to  the  amendment  of  1910 
it  was  questioned  whether,  if  in  such  a  case  property,  but  not  money,  is  received 
and  turned  over  by  the  trustee,  the  latter  was  entitled  to  commissions.**  It  is 
probable  that  the  language  of  the  former  statute  did  not  entitle  the  trustee  to 
commissions  on  property  not  converted  into  moneys,^  but  turned  over  at  an 

as  commissiona  th«xi  he  i§  actuaUy  entitled  (€.  C.  A.,  8d  dr.),  30  Am.  B.  R.  496,  231 

to,  is  not  a  bar^  to  his  claim  for  thie  amount  Fed.  446. 

so   stated.     Matter  of   Breakwater  Co.    <p.  88.   In  re  Muhlhauser   Co.    (Ref.,   Ohio), 

C,  Pa.),  33  Am.  B.  R.  721,  220  Fed.  226.  9  Am.   B.   R.   80;    In   re   Cramond    (D.   C. 

17.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am.  N.  Y.),  17  Am.  B.  R.  22,  30,  146  Fed.  9C6; 

B.  R.  22,  29,  145  Fed.  966.  In  re  Erie  Lmnber  Co.  (D.  C,  Ga.),  17  Am. 

is.  Gillespie  v.  J.  C.  Piles  A  Co.  (C.  C.  A.,  B.  R.  689,  701,  160  Fed.  817. 

8th  Cir.),  24  Am.  B.  R.  502,  51?,  178  Fed.  88.  In  re   Sanford  Mfg.   Co.    (D.    C,   N. 

886.  Car.),  11  Am.  B.  R,  414,  126  Fed.  888.    The 

19.  N.  Y.  Code  Civ.  Proc,  §  2730.  reasoning  in  In  re  Parber  (D.  C,  Minn.),  3 

2a  For  instance  Hosack  v.  Rogers,  9  Paige,  Am.  B.  R.  306,  97  Fed.  647,  is  in  point.    See 

461 ;  Bundle  y.  AlUson,  34  X.  Y.  180;  Betts  also  In  re  Sabine  (Ref.,  N.  Y.),  1  Am.  B.  R. 

V.    Betts,    4    Abb.   N.   C.   317,   437;    Cox   ▼.  222. 

Schermerfaorn,  18  Hun  (N.  Y.),  16.  84.  The  distinction  between  ''money"  and 

81.  In  re  Cramond  (D.  C-,  N.  Y.),  17  Am.  *•  property"  made  by  the  statute  would  not 

B.    R.    22,    145   Fed.    966.     But   see    In    re  here    be    applicable.     The   secured    creditor 

Meadows  (D.  C,  K*.  Y.),  29  Am.  B.  R.  165,  makes  use  of  the  system  because  it  is  ap- 

199  Fed.  304,  holding  that  such  fees  are  not  parently  less  expensire.     Whether  what  he 

allowable    where    the    disbursements    when  reoeiyes  is  money  or  land,  he  should  pay  the 

made  from  the  proceeds  of  the  sale  of  stock  officers  through  w4iom  it  comes  for  their  serv- 

whic&  had  never  been  in  the  possession  of  ices,  provided  he  has  himself  asked  the  relief, 

the  court,  although  the  sale  was  conducted  By  analogy  only,  it  seems,  need  these  be  the 

by  the  trustee  under  an  order  of  the  referee.  commissions  fixed  by  the  law. 

Commissions   on   profits    of   sale. — Where  86.  Compare  Burtis  v.  Dodge,  1  Barb.  Oh. 

the  volume  of  business  transacted  by  a  trus-  (N.   Y.)    77.        But   see   also   Thompson  v. 

tee  amounted  to  about  $900,000,  resulting  in  Pritchard,  12  Week.  Dig.   (N.  Y.)  80.    Com- 

a    profit   of   $50,000,   his   award    should   be  pensation  to  a  receiver  may  be  computed  by 

limited  to  the  statutory  percentages  on  the  mcluding  as  "disbursements"  the  value  of 

promts,  as  it  cannot  be  said  that  trustee  dis-  the  property  delivered  by  him.     In  re  Cam- 

tmrsed  the  moneys  received  except  as  to  the  bridge    (D.   C,  Mass.),    14  Am.  B.  R.   168, 

profits.  Matter  of  New  York  Commercial  Co.,  136  Fed.  983. 
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agreed  value  to  a  creditor,  or  any  other  person.  The  amendatcny  aet  of  1910 
inserted  the  words  ''  or  turned  over  *to  any  person,  including  lien-holders^" 
and  has  thus  disposed  of  this  question  in  favor  of  the  allowance  of  commissions 
to  trustees  on  account  of  property  turned  over  to  the  bankrupt  or  a  person 
holding  a  superior  lien  against  the  property.^ 

(VI)  Property  or  money  on  which  commission  allowed. — A  trustee  is  entitled 
to  commissions  on  aU  sums  which,  but  for  an  outside  agreement  between  the 
parties  and  their  attorneys,  would  have  been  paid  through  the  trustee.^  Thus, 
he  is  entitled  to  commissions  on  the  proceeds  of  the  sale  of*  exempt  property, 
iiHiiere  the  bankrupt  does  not  object^  Likewise,  where  a  corporation  is  organ- 
ised for  the  purpose  of  taking  over  the  bankrupts  business,  the  creditors 
agreeing  to  take  stock  in  the  new  corporation  in  payment  of  their  claims,  the 
trustee  is  entitled  to  commission  on  the  amount  disbursed  through  the  corpora- 
tion by  means  of  shares  of  its  stock.^  Commissions  are  payable  on  sums  dis- 
bursed to  lienors  from  the  fimds  in  the  hands  of  the  trustee  which  were  subject 
to  the  liens.^  And  where  a  mortgagor  did  not  prove  his  claim,  but  purchased 
the  mortgaged  premises  on  a  sale  by  the  trustee  subject  to  the  mortgage,  the 
trustee  is  only  ^entitled  to  commissions  on  the  sale  price  of  the  equity  of 
redemption.^^  But  the  trustee  is  not  entitled  to  compensation  for  his  services 
from  the  lienors,  where  the  proceeds  of  a  sale  of  a  bankrupts  assets,  after 
distribution  to  the  lienors,  leave  no  surplus  for  the  bankrupt  estate.^  Such 
commissions  should  be  paid  out  of  the  estate  upon  the  assumption  that  the 
trustee  would  not  have  administered  incumbered  property  unless  for  the  interest 
of  the  estate."* 

( VTI)  Paainership  and  individual  banknuptcy  estate. — Where  a  partnership 
and  the  individuals  comprising  it  join  in  a  single  involuntary  petition  and  are 


86.  As  in  a  subsequent  clause  of  subsection. 
See  also  S§  1(25),  60-d.  Compare  American 
Surety  Co.  ▼.  Freed  A  Hoffman  (C.  C.  A., 
3d  Cir.),  85  Am.  B.  R.  108,  224  Fed.  833. 

ST.  In  re  Sanford  Mfg.  Co.  (D.  C,  K. 
Car.),  11  Am.  B.  R.  414,  IM  Fed.  888. 

88.  In  re  Castleberry  (D.  C,  Ga.),  16  Am. 
B.  R.  430,  143  Fed.  1018. 

88.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
33  Am.  B.  R.  721,  220  Fed.  226,  revd.  224 
Fed.  338. 

80.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  145  Fed.  966. 

81.  Matter  of  Old  Oregon  Mfg.  Co.  (D.  C, 
Wash.),  38  Am.  B.  R.  409. 

88.  Smith  v.  Township  of  Au  Ores  (C.  C. 
A.,  Sth  Cir.),  17  Am.  B.  R.  746,  150  Fed. 
267.  This  case  was  decided  before  the  amend- 
ment of  1910,  but  Matter  of  Meadows  (C.  C. 
A.,  2d  Cir.),  33  Am.  B.  R  649,  211  Fed.  948, 
decided  since  1910,  is  to  the  same  effect. 

33.  Payment  out  of  estate. — ^Matter  of 
Huggins  (C.  C.  A.,  Sth  Cir.),  24  Anr.  B.  R. 
715,  179  Fed.  490,  in  which  the  court  said: 
''A  court  of  bankruptcy  should  not  assume 
charge  of  incumbered  property  and  liquidate 
the  liens  on  it,  unless  there  are  reasonable 
grounds  for  believing  some  advantage  will 
accrue  to  the  bankrupt's  estate.  If  the 
validity  of  the  liens  is  unquestioned,  and 
their  amount  is  such  that  there  is  probably 
no  ezoeas  of  value  in  the  property,  it  should 


be  surrendered  to  the  lienholders  or  others 
entitled,  unless  some  other  reason  appears 
for  retaining  oont^l. '  A  court  of  bankmptoy 
is  not  a  court  of  general  jurisdiction  for 
the  adjudication  of  controversies  or  ^e  ad- 
ministration of  assets  in  which  the  bank- 
rupt's estate  is  in  no  wise  interested.  If, 
however,  cognizance  is  taken,  it  should  be 
assumed  some  benefit  or  advantage  was  ex- 
pected to  accrue  to  the  general  crSitors,  and 
if  it  results  otherwise  it  is  equitable  to  make 
the  general  estate  bear  the  cost  of  the  pro- 
ceeding. Here  the  proceeds  of  sale  did  not 
equal  the  admitted  incumbrance,  and  the 
deficiency  should  not  be  further  increased  by 
deducting  the  commissions  of  the  officers,  if 
there  is  a  general  estate  against  which  they 
can  be  charged.  This  is  in  analogy  to  the 
general  practice  in  equity  in  foreclosure 
cases,  vrhere,  if  possible,  the  judgment  lien 
creditors  are  paia  in  full,  and  if  a  deficiency 
results  from  deducting  the  costs  from  the 
proceeds  it  goes  as  a  judgment  against  the 
debtor.  It  appears  here  that  there  was  a 
general  estate  of  the  bankrupt  out  of  which 
the  commissions  might  be  paid.  Therefore 
we  need  not  determine  what  should  be  done 
in  case  of  a  sale  by  a  trustee  in  bankruptcy 
at  the  instance  or  with  the  concurrence,  of  a 
lien  creditor,  a  deficit  of  proceeds,  and  no 
general  estate." 
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adjudged  bankrapt,  there  is  only  one  case  for  the  purpose  of  computing  the 
trustee's  fees  and  commissions,  and  he  should  not  be  given  an  allowance  on 
both  the  partnership  estate  and  the  individual  estate  separately  computed^ 

(3)  Rate  of  commission. —  The  rate  per  cent,  of  commissions  was  con- 
siderably increased  by  the  amendment  of  1903,  but  only  in  small  or  medium- 
sized  cases.  On  estates  of  over  ten  thousand  dollars  it  remains  unchanged. 
The  purpose  clearly  is,  on  the  one  hand,  an  additional  incentive  to  the  discovery 
of  assets  in  estates  where  the  schedules  show  little  or  nothing,  and  a  moderate 
increase  in  coiapensation  in  larger  estates  which,  being  spread  over  a  goodly 
total,  will  not  be  felt.  Thus,  the  rate  on  the  first  five  hundred  dollars  is  now 
six  per  cent,  instead  of  three  per  cent.,  on  the  next  one  thousand  dollars  four 
per  cent,  instead  of  three  per  cent.,  on  the  next  eight  thousand  five  hundred 
dollars  two  per  cent,  instead  of  about  two  and  two-fifths  per  cent.,**  and,  on 
the  balance,  one  per  cent.,  as  now.  That  these  fees  are  reckoned  on  "  moneys 
disbursed/'  will  also  add  materially  to  a  trustee's  emoluments  in  small  cases. 

(4)  Commission  in  cask  of  composition, — When  a  trustee  has  been 
appointed  and  qualified  in  a  case  resulting  in  a  composition,  he  may  be  allowed 
''not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  to 
creditors."  A  trustee  is  rarely  appointed  in  such  cases,**  but  may  be.  As  the 
law  stood  before  the  amendatory  act  of  1903,  he  could  be  allowed  nothing. 
This  is  now  corrected,  and  her  is  paid  the  same  rate  as  is  the  referee. 

(6)  Additional  compensation  fob  conduct  of  business.** — Prior  to  the 
amendment  of  this  section  in  1910  by  the  addition  of  subsection  e  a  trusty 
in.  bankruptcy  was  not  entitled  to  an  allowance  of  extra  compensation,^  but 
since  the  addition  of  that  subsection,  where  the  business  of  a  bankrupt  is 
ordered  continued  by  a  trustee,  the  court  may  allow  additional  compensation 
to  him.^  The  maximum  amount  is  fixed  by  the  amendment.  General 
Order  XXXV  (3)  is,  however,  in  no  wise  changed  by  the  amendments.  Under 
it,  the  compensation  of  trustees  cannot  be  other  or  more  than  that  fixed-  by 
§  48.  This  is  emphasized  by  §  72,  added  by  the  amendatory  act  of  1908. 
A  contract  for  extra  compensation,  made  with  a  creditor  owning  more  than 
ninety  per  cent,  of  the  unsecured  claims  against  the  bankrupt,  is  void  as  against 

ac  Matter  of  Rider  (D.  C,  Mont.),  84  Am.  age  Co.   (D.  C,  N.  Car.),  3  Am.  B.  R.  154, 

B.  R.  280,  220  Fed.  193.  96  Fed.  950;   Matter  of  8hiebler  k  Co.    (C. 

85.  This  apparoit  decrease  i«  not  actual  C.  A.,  2d  Cir.),  23  Am.  B.  R.  162,  174  Fed. 
because  of  the  changed  basis  of  computation,  336;  In  re  Coventry  Evans  Furniture  Co. 
and  the  larger  rates  on  the  first  $500  and  (D.  C,  K.  Y.),  22  Am.  B.  R.  623,  166  Fed. 
$1,500.  510.    Compare  In  re  Plummer  (Bef.,  N.  Y.), 

86.  See  In  re  Rnng  (Ref.,  N.  Y.),  2  Am.  3  Am.  B.  R.  320. 
B.  R.  620.  89.  Matter  of  P^quod  Browing  Co.   (Bef., 


Commissions  on  deductions. — Where,  under  X.  Y.),  18  Am.  B.  R.  352. 
the  terms  of  an  order  for  the  sale  of  assets  The  '^additional  compensation"  for  eon- 
requiring  ten  per  cent,  to  be  paid  in  cash  at  ducting  the  bankrupt  business  as  a  going 
the  time  of  the  sale,  it  was  provided  that  in  concern  is  realized  bj  the  allowance  of  com- 
case  the  property  was  purchased  by  a  creditor  missions  on  the  diRbursements  nuide  in  such 
there  might  be  deducted  from  the  balance  of  conduct  of  the  bankrupt  business  as  well  as 
the  purchase  price  the  amount  of  the  dis-  on  other  disbursements.  Matter  of  Hart  k 
tributive  share  thereof  to  which  he  might  be  Co.  (D.  C,  Hawaii),  17  Am.  B.  R.  480.  The 
entitled,  the  trustee  is  entitled  to  commis-  trustee  may  be  allowed  compensation  for  his 
sions  upon  the  amount  deducted.  In  re  Morse  services  and  expenfles  in  attending  and  con- 
Iron  Works  k  Dry  Dock  Co.  (D.  C,  N.  Y.),  ducting  a  sale  of  the  assets.  In  re  Dimm  k 
18  Am.  B.  R.  846,  154  Fed.  214.  Co.  (D.  C,  Pa.),  17  Am.  B.  R,  119,  146  Fed. 

37.  See  also  Am.  B.  R.  Dig.  %  330.  402.    See  In  re  Knosher  k  Co.  (C.  C.  A..  9th 

38.  In  re  Epstein   (D.  C,  Ark.),  6  Am.  B.  Cir.),  28  Am.  B.  R.  747,  197  Fed.  136. 
TL  191,  100  Fed.  879;  In  re  Carolina  Cooper- 
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public  policy.^  A  trustee  who  is  also  an  attorney  may  not  receive,  in  addition 
to  the  trustee's  fees,  compensation  for  legal  services  performed.^  And  where 
the  volume  of  business  transacted  by  a  trustee  amounted  to  a  large  sum, 
resulting  in  considerable  profits,  his  commission  must  be  computed  on  the 
profits  and  not  on  the  business  transacted.^  The  amendment  does  not  affect 
the  compensation  of  a  trustee  appointed  before  it  took  effect.** 

(6)  Alix>wanoe  by  COT7BT. —  The  amount  allowed  as  commissions  may  be 
less  than  those  fixed  by  this  section.  It  should  always  be  borne  .in  mind  that 
n5  commissions  can  be  paid  or  withheld  until  allowed  by  the  court,**  and  in  any 
event,  only  in  such  amount  "  as  may  be  allowed  by  the  court."  The  allowance 
rests  in  the  sound  discretion  of  the  court  and  is  not  reviewable  except  where  it 
appears  from  the  record  that  such  discretion  has  been  abused.** 

n.  APPORTIOimfG  COMPENSATION  BETWEEN  SEVERAL  TRUSTEES. 

Whether  there  be  three  trustees,  or  one,  the  compensation  to  all  cannot  be 
more  than  to  one.\  But  the  court  must  apportion  the  amount  between  the 
trustees  "according  to  the  services  actually  rendered."  This  is  contrary  to 
the  usual  rule,*® 

m.  WITHHOLDING  COMPENSATION  WHEN  TRUSTEE  REMOVED. 

The  rule  stated  in  subsection  c  needs  no  ccwmnent.*^  Within  the  limits 
fixed  by  law  the  amount  to  be  allowed  as  commissions  is  subject  to  the  sound 
judicial  discretion  of  the  court.  Where  a  trustee  has  been  negligent  in  the 
performance  of  his  duty,  the  court  may,  in  a  proper  case,  without  the  filing 
of  any  exceptions,  deny  him  any  commissions.*®  A  mere  resignation  or  a 
vacancy  because  of  disqualification  discovered  after  appointment  would  not 
bar  the  trustee  from  compensation.  Where  a  trustee  is  permitted  to  resign 
to  avoid  the  odium  of  removal,  the  court  may  reduce  his  claim  for  compensa- 
tion.** In  all  such  cases,  the  proportion  should  be  fixed  in  accordance  with 
subsection  hJ^ 


40.  Devries  v.  Orem,  17  Am.  B.  R.  876, 
104  Md.  648,  65  Atl.  480. 

41.  In  re  Felson  (D.  C,  N.  Y.),  16  Am. 
B.  R.  185,  139  Fed.  281;  In  re  McKenna, 
(D.  C,  N.  Y.),  16  Am.  B.  R.  4,  137  Fed.  611; 
Matter  of  Van  Denberg  (D.  C,  Ohio) ,  84  Am. 
B.  R.  621,  221  Fed.  449. 

4SL  Matter  of  Kew  York  Commercial  Co. 
(C.  C.  A.,  ad  Cir.),  36  Am.  B.  R.  4«6,  281 
Fed.  445. 

4S.  In  re  Screws  (D.  C;,  Ga.),  17  Am.  B. 
R.  269,  147  Fed.  989. 

44.  In  re  Hugfaea,  Fed.  Caa.  6,841;  In  re 
Noyes,  Fed.  Cas.  10,371;  In  re  Dean,  Fed^ 
Cas.  3,699. 


45.  Matter  of  Cash-Papworth  (C.  C.  A., 
2d  Cir.),  31  Am.  B.  R.  709,  210  Fed.  24. 

46.  Compare  White  v.  Biillock,  16  How.  Pr. 
(N.  Y.)  102.  For  simUar  nilee  as  to  the 
referee,  see  |  40-b. 

47.  See  generally  tmder  §  46. 

Personal  expenses  and  commissions  wiU  he 
denied  a  trustee  removed  hy  the  court  for 
due  cause.'  In  re  Leverton  (D;  C,  Pa.),  19 
Am.  B.  434,  166  Fed.  926,  931. 

48.  In  re  Schoenfeld  (C.  C.  A.,  3d  Oir.), 
26  Am.  B.  R.  748,  183  Fed.  219. 

49.  In  re  Fidler  A  »on  (D.  C,  Pa.),  23 
Am.  B.  R.  16,  172  Fed.  632. 

60.  A  similar  rule  is  applied  to  the  referee, 
Bankr.  Act,  §  40-c. 


SECTION    FORTY-NINE 


ACCOUNTS  AND  PAPERS  OF  TRUSTEES. 

§  49.  Accotint8  and  Papers  of  Trustees. —  a  The  aoconnts  and 
pi^pers  of  trustees  shall  be  opesn  to  the  inspectioii  of  officers  and  all 
parties  in  interest. 


Analosous  proTisions:    In  U.  S.:    R.  S.,  {  5062B. 

In  Sng.:    Generally  to  the  General  Rules,  as  Eules  217,  225,  226,  244,  273(10),  290. 
Gron-referBncet:    To  the  law:     PunUbment  of  trustee  for  secrefing  or  destroying  papers, 
§29-«. 
Trustee  to  keep  accounts  of  receipts  and  4ial>ursementSy  |  47-a(6) ;  to  lay  before 
creditors  detailed  statements  of  administration  of  estate,  {  47-a(7) ;   to  make 
final  reports  and  file  final  accounts,  §  47-a(8) ;  to  report  to  court  as  to  condi- 
tion of  estate,  §  47-«(10). 
To  the  General  Orders:    Report  as  to  exemptions,  XVII. 

Failure  of  trustee  to  file  report  or  statement  required  by  the  act;  order  to  show 
cause,  XVII. 


L  ACCOUKTS  Aim  PAPSS8  OF    TSUSTEXS. 

That  the  aocoonts  and  papers  of  trustees  shall  always  be  open  to  the 
inspection  of  officers  and  all  parties  in  interest,  seems  to  follow  from  §  47-a.^ 
This  section  is,  therefore,  of  little  importance.  ^'Accounts  and  papers" 
includes  the  books  of  the  bankrupt  in  the  possession  of  the  trustee ;  in  fact, 
any  documents  whether  originated  by  him  or  received  by  him  from  me  bank- 
rupt. The  penalties  for  secreting  documents  and  for  refusing  to  permit 
inspection  are  discussed  elsewhere.* 

1.  See  pp.  663,  664,  ante,  '  8.  See  under  {  29. 

[749] 


SECTION    FIFTY. 


BONDS  OF  REFEREES  AND  TRUSTEES. 

§  50.  Bonds  of  Referees  and  Trustees. — a  ^^eferees^  before  assnm- 
ing  the  duties  of  their  offices,  and  within  such  time  as  the  district 
courts  of  the  United  States  having  jurisdiction  shall  prescribe,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States  in 
such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand 
dollars,  with  such  sureties  as  shall  be  approved  by  such  courts,  con- 
ditioned for  the  faithful  perf ormancee  of  their  official  duties. 

h  Trustees,  before  entering  upon  the  performance,  of  their  official 
duties,  and  within  ten  days  after  their  appointment,  or  within  such 
further  time,  not  to  exceed  five  days,  as  the  court  may  permit,  shall 
respectively  qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the 
faithful  performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after 
the  adjudication,  or  after  a  vacancy  has  occurred  in  the  office  of 
trustee,  or  after  an  estate  has  been  reopened,  or  after  a  composition 
has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy  in  the 
office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee ;  they 
may  at  any  time  increase  the  amount  of  the  bond.  If  the  creditors 
do  not  fix  the  amount  of  the  bond  of  the  trustee  as  herein  provided 
the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the 
property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties,  over  and  above 
their  liabilities  an^  exemptions,  on  each  bond  shall  equal  at  least  the 
amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties 
upon  bonds,  or  authorized  by  law  to  do  so,  may  be  accepted  as  sureties 
upon  the  bonds  of  referees  and  trustees  whenever  the  courts  are 
satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby  amply 
protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  shall 
be  filed  of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued 
upon  in  the  name  of  the  United  States  for  the  use  of  any  person 
injured  by  a  breach  of  their  conditions. 
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i  Trastees  shall  not  be  liable,  personally  or  on  their  bonds,  to  the 
United  States,  for  any  penalties  or  forfeitures  incurred  by  the  bank- 
rupts under  this  act,  of  whose  estates  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  pro- 
vided and  within  the  time  limited,  he  shall  be  deemed  to  have  declined 
his  appointment,  and  such  failure  shall  create  a  vacancy  in  his  office. 

I  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to 
two  years  after  the  estate  has  been  closed. 


AnalogouB  pronsioiia:    In  U.  S.:     As  to  registers'  bonds  Act  of  1867,  {  3,  R.  S.,  §  4995; 
As  to  assignees'  bonds,  Act  of  1867,  I  13,  R.  S.,  §  5036;  Act  of  1841,  §  9. 
In  Eng.:    As  to  trustees,  {  21(2) ;  General  Rule  342. 
Cross-references:     To  the  law:     Certified  copy  of  order  approving  bond  evidence  of  vesting 
title  in  tnistee,  f  21-e. 
B<md  not  required  on  appeals  or  writs  of  error  by  trustee,  |  25-c. 
To  the  General  Order:     Notice  to  trustee  of  his  appointment  to  state  penal  stun  of 

bond,  XVr. 
To  Official  Forms:     Bond  of  rieferee.  No.  17;  bond  of  trustee,  No.  25;  order  approving 
trustee's  bond,  .No.  26. 


SYNOPSIS  OF  SECTION. 


I.  Bonds  of  Referees  and  Trustees,  75L 

a.  Of  referees,  751. 

b.  Qfirudees,  751. 

c.  Svaniies  en  bonds;  forms^  752. 

d.  Where  filed,  752. 

e.  Suits  an  bands,  752. 

f.  Effect  of  failure  to  give  bond,  753. 


L  BOKDS  OF  REFEREES  AKD  TRUSTEES. 

a.  Of  referees. —  The  referee,  though  a  judicial  officer,  is  required  to  give  a 
bond.  So  was  the  assignee  under  the  former  law.^  The  amount,  the  sufficiency 
of  the  sureties,  and  the  time  within  which  the  bond  must  be  filed  are  usually 
fixed  in  the  order  of  appointment.  The  condition  is  "  the  faithful  perform- 
ance of  their  official  duties."  The  amount  cannot  be  larger  than  five  thousand 
dollars.  A  referee  cannot  act  as  such  until  he  has  filed  his  bond.  Form 
No.  17  should  be  used.      There  are  no  adjudicated  cases  ujider  either  law. 

b.  Of  trustees.^ — A  trustee,  too,  must  give  a  bond.  This  was  not  necessarily 
so  under  the  former  law;  the  judge  might  order  the  assignee  to  give  a  bond 
and,  on  the  request  in  writing  of  a  creditor,  was  required  so  to  order."    Trus- 

1.  Act  of  1S67,  {  8,  R.  S.,  i  4495.  3.  Act  of  1867,  §  13,  R.  S.,  §  5036.    Com- 

%  See  also  Am.  B.  R.  Dig.  {  321.  pare  In  re  Sands,  Fed.  Cas.  12,301. 
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tees'  bonds  must  be  given  within  ten  days  after  appointment,  or  within. five 
days  additional  if  permitted  by  the  court  This  seems  mandatory,  but  the 
practice  of  extending  the  time  still  further  when  no  objection  is  made  is  quite 
geneiral.  Where  the  question  of  the  trustee's  failure  to  give  a  bond  is  raised 
in  a  State  court,  the  presumption  is  that  the  trustee  duly  qualified  by  com- 
plying with  the  provisions  of  the  statute  relating  to  a  bond/  The  condition 
is  the  same  as  that  in  the  referee's  bond.  But  the  creditors,  not  the  court, 
fix  the  amount  of  a  trustee's  bond.  This  diould  be  done  at  the  first  meeting, 
immediately  after  the  appointment  of  the  trustee.  If  the  creditors  fail  so 
to  do,  the  judge  or  referee  fixes  it.  The  amount  is  specified  in  the  notice  of 
appointment.**  Upon  the  approval  of  the  bond  by  the  referee  the  trustee  takes 
title  to  the  bankrupt's  property,  and  the  order  of  approval  when  duly  certified 
and  recorded  is  conclusive  evidence  of  the  vesting  of  the  title.* 

«.  Sureties  on  bonds;  forms. —  Where  bonds  are  given  by  individuals,  there 
must  be  two  sureties ;  if  by  a  bonding  company,  there  need  be  but  one.^  The 
sureties,  if  individuals,  must  be  worth  "  above  flieir  liabilities  and  exemptions," 
the  penal  sum  mentioned  in  the  bond.  As  to  this,  the  "court  shall  require 
evidence."  In  actual,  practice,  this  is  often  done  by  adding  affidavits  of 
justification  to  the  bond.®  This  is,  of  course,  not  required  of  bonding  com- 
panies in  good  standing.  Joint  trustees  should  give  joint  and  several  bonds. 
The  form  of  the  bond  is  prescribed.®  But,  as  has  been  suggested  elsewhere, 
Form  No.  26,  the  order  approving  the  bond,  should  usually  be  modified  by 
inserting  certain  dates,  that  when  a  certified  copy  is  recorded  in  a  local  registry 
office  parties  interested  in  titles  .passing  from  a  bankrupt  to  his  trustee  may 
have  the  same  information  that  would  be  given  had. lie  bankrupt  actually 
executed  a  deed.^*^  The  practice  of  giving  surety  company  bonds  is  now  quite 
general.  They  are  sufficient  if  the  company  is  within  the  terms  of  subsection  g. 
The  liability  of  a  surety  extends  to  the  expenditure  of  such  funds  of  the  bank- 
rupt estate  as  becomes  necessary  as  the  immediate  result  of  embezzlement  by 
the  trustee,  but  not  including  the  premium  of  the  bond  of  the  new  trustee." 

d.  Where  filed. —  Referees'  and  trustees'  bonds  must  be  filed  and  recorded 
in  the  office  of  the  clerk.  A  trustee's  bond  is  usually  approved  by  the  referee, 
whose  duty  it  is  forthwith  to  transmit  the  bond  and  the  order  of  approval 
to  the  clerk. 

e.  Suits  on  bonds. —  Though  the  bond  runs  to  the  United  States,  a  suit  may 
be  brought  thereon  "in  the  name  of  the  United  States  for  the  use  of  any 
person  injured."  Leave  of  court  is  not  necessary  for  the  bringing  of  such  an 
action  in  the  name,  of  the  United  States.  ^^  No  order  need  be  made  directing 
an  absconding  trustee  to  account,  prior  to  bringing  suit  on  his  bond.^     Such 


4.  Breckons  v.  Snyder  (Pa.  Sup.  Ct.),  16 
Am.  B.  R.  112,  211  Pa.  St.  176. 

5.  See  General  Order  XVI  and  Form  No. 
24. 

6.  AndcTBon  v.  Stayton  State  Bank  (Ore. 
Sup.  Ct.),  38  Am.  B.  R.  4,  159  Pac.  1033, 
citing  text. 

7.  In  re  Kalter  (Ref.,  Pa.),  2  Am.  B.  R. 
590.     Compare  Adr  of  August  13,  1894. 

8.  See  form  in  "Supplementary  Forra»," 
po%U 

9.  Form  No.  25. 

10.  See  §  21,  ante.  See  also  requirement  of 
§  47 -c  which  was  added  by  the  amendatory 
act  of  1903. 


11.  Matter  of  Kajita  (D.  C,  Hawaii  ),  13 
Am.  B.  R.  19,  2  U.  S.  D.  C,  Hawaii,  194. 

IS.  Alexander  y.  Union  Surety  &  Guar.  Co. 
(N.  Y.  Sup.  Ct.),  U  Am.  B.  R.  32,  89  N.  Y. 
App.  Div.  3. 

13.  An  order  directing  an  absconding  trus- 
tee to  account  is  said  to  be  an  indispensable 
prerequisite  to  an  action  on  his  bond.  It 
might,  and  probably  would,  be  proper  in  con- 
ditions where  practicable.  But  an  order  upon 
a  person  lurking  in  an  unknown  place,  and 
purposely  keeping  out  of  the  reach  of  any 
legal  notice  of  an  order,  if  one  should  be 
made,  would  be  of  no  avail.  Scofleld  v. 
United  States  ex  rel.  Bond  (O.  C.  A.,  «th 
Cir.),  23  Am.  B.  R.  269,  174  Fed.  1. 
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an  action  may  be  brought  in  a  district  court  of  the  United  States  ;^^  such 
action  is  not,  however,  a  pro<ieeding  in  bankruptcy,  but  a  plenary  suit,  and 
dierefore  an  order  dismissing  it  is  not  reviewable  by  a  petition  to  revise  under 
§  24-b.^*  The  limitation  on  such  suits  is  short :  as  to  referees,  two  years  after 
the  allied  breach;  as  to  trustees,  two  years  after  the  estate  has  been  closed. 
The  closing  of  an  estate  here  is  probably  the  date  of  the  order  discharging  the 
trustee.  Subsection  i  provides,  however,  that  trustees  shall  not  be  liable, 
personally  or  on  their  bonds,  for  any  penalties  or  forfeitures  incurred  by 
bankrupts  under  the  act.  The  bond  continues  in  force  notwithstanding  a 
recoveiy  thereon  for  two  years  after  the  estate  is  closed.^® 

f .  Effeot  of  failure  to  give  bo&ds. —  Failure  to  give  a  bond  within  the  time 
limited  amounts  to  a  declination  of  office  and  creates  a  vacancy.  As  above 
suggested,  this  requirement  has  not  been  very  strictly  construed*  The  time 
would  probably  run  from  the  date  of  the  receipt  of  the  notice,  rather  than  from 
the  date  of  the  order  fixing  the  amount.    ' 

14.  United    Statee    ex    rel.    Schauffler    y.  19.  United  States  v.  Buggies    (C.   C.  A., 

Union  Surety  k  Guar.  Co.  (D.  C,  N.  Y.),  9  Sth  Cir.),  34  Am.  B.  B.  91,  221  Fed.  266. 
Am.  B.  B.  114,  lis  Fed.  4S2,  conUining  fonn  Itt.  Matter  oi  Kajita  (D.  C,  Hawaii),  13 

of  complaint.  Am.  B.  B.  19,  2  U.  S.  D.  C,  Hawaii,  194. 
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SECTION    FIFTY-ONE. 


DUTIES  OF  CLERKS. 

§  51.  Duties  of  Clerks. — a  Clerks  shall  respectively  (1)  account 
for,  as  for  other  fees  received  by  them,  the  clerk's  fee  paid  in  each 
case  and  such  other  fees  as  may  be  received  for  certified  copies  of 
records  which  may  be  prepared  for  persons  other  than  officers;  (2) 
collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted 
before  filing  the  petition,  except  the  petition  of  a  proposed  voluntary 
bankrupt  which  is  accompanied  by  an  affidavit  stating  that  the  peti- 
tioner is  without,  and  cannot  obtain,  the  money  with  which  to  pay 
such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers 
which  may  be  referred  to  them,  or,  if  the  offices  of  such  referees  are 
not  in  the  same  cities  or  towns  as  the  offices  of  such  clerks,  transmit 
such  papers  by  mail,  and  in  like  manner  return  papers  which  were 
received  from  such  referees  after  they  have  been  used;  (4)  and 
within  ten  days  after  each  case  has  been  closed  pay  to  the  referee, 
if  the  case  was  referred,  the  fee  collected  for  him,  and  to  the  trustee 
the  fee  collected  for  him  at  the  time  of  filing  the  petition. 


Analogous  provisions:     In  U.  S.:    None. 

In  Eng.:    None. 
Cross-references:     To  the  law:     Clerk  to  refer  case  to  referee  in  case  of  absence  or  dis- 
ability of  judge,  i  18-f,  g. 

Duty  of  referee  when  case  is  referred  to  him  by  clerk,  §  38  ( 3 ) . 

Referee  to  transmit  papers  to  clerk,  when  required  in  proceeding  in  court,  |  39-a 
(8) ;  to  caU  upon  and  receive  papers  from  clerks,  §  39-a (10). 

Fees  of  referee,  §  40;  of  trustees,  §  48. 

Compensation  of  clerks  and  marshals,  §  52. 

Petitions  in  bankruptcy  to  be  in  duplicate,  one  copy  for  clerk  and  one  for  service, 
§  59-c. 

Fees  for  filing  petitions  to  have  priority,  §  64-b(2). 

Indexes  to  be  prepared  and  searches  to  be  made  by  clerks,  {71. 
To  the  General  Orders:    Clerk  to  keep  docket  of  cases,  I. 

Clerk  to  indorse  each  paper  filed  with  time  of  filing  and  statement  of  character, 
II. 

Process,  summons  and  subpoenas  to  be  tested  by  clerk.  III. 

Clerk  may  require  indemnity  for  expenses,  X. 

Proofs  of  claims  and  other  papers  filed  with  clerk,  XX. 

List  of  proved  claims  to  be  transmitted  to  clerk,  XXIV. 

Checks  or  warrants  for  payment  of  money  may  be  countersigned  by  clerk,  XXIX. 

Fees  allowed  to  clerk  are  in  full  compensation  for  services,  XXXV  ( 1 ) ;  judge  may 
order  paid  out  of  estate  in  certain  cases,  XXXV(3). 
To  Official  Forms:    Adjudication  of  bankruptcy  to  be  signed  by  clerk,  No.  12. 

Order  of  reference  by  clerk,  No.  14;  in  case  of  absence  or  disability  of  judge,  No. 

15. 
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SYNOPSIS  OF  SECTION. 

I.  Duties  of  CleikSi  765.      \ 

a.  Under  general  orders  and  fcrme,  755. 

b.  Account  for  fees;  collection  of  fees,  755. 

c.  Paymeni  of  fees  to  referee  and  trustee,  766. 

d.  Pauper  affidavits,  756. 

e.  Additional  duties,  757. 


L  DUTIES  OF  CLESKS.1 

a.  Under  general  orden  and  fomui. —  In  addition  to  the  duties  prescribed  by 
this  section  the  clerk  is  required  to  keep  a  docket  in  the  form  specified  in 
General  Order  I.  He  is  required  by  General  Order  II  to  indorse  on  each 
paper  filed  the  day  and  hour  of  filing.  Under  General  Order  III  he  is 
required  to  attest  each  process,  summons  and  subpoena  issued  out  of  the  court. 
Besides  these  specific  duties  the  clerk  has  his  usual  duties  as  to  the  keeping 
of  a  docket  of  bankruptcy  cases,  the  filing  of  papers,^  and  the  issue  of  process.^ 
In  the  absence  of  the  judge,  he  refers  cases  to  the  referee  for  adjudication,* 
and  the  deputy  clerk  has  like  authority.*  It  seems  also  he  should  give  notice 
to  creditors  of  the  order  to  show  cause  on  discharge,®  though,  as  has  been 
indicated,''  this  is  often  done  by  the  referee.  For  any  disbursements  he  may 
be  called  on  to  make,  he,  like  the  referee,  can  demand  indemnity.®  It  is  not 
the  duty  of  the  clerk  to  furnish  referees  with  blank  forms.® 

b.  Acconnt  for  fees;  collection  of  fees. —  The  duty  enjoined  by  subdivision  1 
to  account  for  fees  received  by  him  is  similar  to  that  required  of  him  as  to 
all  other  fees,  and  indicates  that  fees  in  bankruptcy  are  not  in  addition  to  his 
salary  as  fixed  by  law.  By  subdivision  2  the  clerk  is  also  required  "  to  collect 
the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted  before  filing 
the  petition,''  except  in  pauper  cases.  The  amounts  of  these  fees  are  fixed 
in  other  sections.**^  Unless  the  fees  are  paid,  no  pauper  affidavit  being  filed, 
the  petition  need  not  be  received.  Early  in  the  history  of  the  law,  it  was  a 
question  whether  partners  who  had  no  assets,  and  sought  bankniptcy  merely 
to  secure  a  discharge,  should  not  be  required  to  deposit  separate  fees  for  the 
individual  estates  and  that  of  the  copartnership."  The  better  opinion  is  that 
they  need  not  ;*^  such  a  petition  is  but  one  proceeding.      There  is  a  recorded 


1.  See  also  Am.  B.  R.  Dig.  f  115. 

S.  Compare  Bankr.  Act,  ft  39(5)  \7)  (9) 
(10),59-c. 

8.  See  Forms  Nos.  5,  30.  See  also  i  71 
of  this  work. 

4.  Bankr.  Act,  {   18-f-g.     See  also  i  38-a 

(3). 

5.  Gilbertaon  v.  United  States  (C.  C.  A., 
7th  Cir.),  22  Am.  B.  R.  32,  168  Fed.  672, 
holding  that  a  deputy  district  court  clerk 
under  |  568  of  the  U.  S.  Revised  Statutes, 
is  authorized  to  make  an  order  of  reference, 
a  mere  ministerial  act,  upon  the  filing  of  a 
petition  for  adjudication.  Compare  Bray  v. 
Cobh  (D.  C,  N.  C),  1  Am.  B.  R.  163,  91 
Fed.  102. 

6.  Form  No.  67;  Matter  of  Longhney  (D. 
C,  Wash.),  34  Amt.  B.  R.  206,  218  Fed.  980. 


7.  See  pp. ,  ante, 

8.  General  Order  X. 

9.  United  States  y.  Mason  (C.  C.  A.,  Ist 
Cir.),  129  Fed.  742. 

10.  For  the  referee's,  see  Bankr.  Act, 
i  40-a,*  for  the  trustee's  §  48-a;  for  the 
clerk's,  f  62-a. 

11.  Compare  In  re  Barden  (D.  C,  N.  C),  4 
Am.  B.  R.  31,  101  Fed.  653.  See  also  Ma- 
honev  v.  Ward  (D.  C.,  N.  C),  3  Am.  B.  R. 
770,  100  Fed.  278. 

18.  In  re  Langslow  (D.  C,  N.  Y.),  1  Am. 
B.  R.  258,  98  Fed.  869;  In  re  Gay  (D.  C, 
N.  H.),  3  Am.  B.  R.  629,  98  Fed.  870.  Con- 
tra, however,  is  the  case  of  In  re  Farley 
(D.  C,  Va.),  8  Am.  B.  R.  266,  115  Fed.  359, 
which  follows  In  re  Barden  (D.  C,  N.  C), 
4  Am.  B.  R.  31,  101  Fed.  553. 
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instance  of  husband  and  wife  filing  a  petition  together  and  being  permitted  to 
proceed  on  the  deposit  of  one  fee;  but  they  were  to  an  extent  partners  in 
business  as  well.  The  rule  is  indicated  in  the  words  "in  eack  caise/'  If  a 
single  adjudication  can  be  made  affecting  all  petitions,  one  fee  is  sufficient ; 
but  not  otherwise.^  ' 

0.  Payment  of  fees  to  referee  and  tnutee.*— The  clerk's  fee  seems  to  be  earned 
on  the  filing  of  the  petition ;  the  referee's  and  the  trustee's  when  the  case  is 
closed.  As  to  trustees,  an  estate  is  closed  when  the  trustee  is  discharged; 
as  to  the  referee,  when  he  has  transmitted  his  records.  These  restrictions  on 
payment,  however,  are  not  always  strictly  observed."  Payments  are  made 
by  check  or  order  in  accordance  with  General  Order  XXIX.  In  the  larger 
districts,  the  referees  often  certify  each  week  or  month  for  fees  due  the  trustees 
and  themselves.  Provision  is  elsewhere  made  for  the  return  out  of  the  estate 
of  fees  deposited  by  petitioning  creditors  in  involuntary  cases. ^*^  Ther^is, 
however,  no  provision  for  the  repayment  of  the  trustee's  fee  when  no  trustee 
is  appointed.  This  is  usually  done  by  a  check  to  the  bankrupt  or  his  attorney, 
after  the  case  is  closed. 

d.  Pauper  affidavits.^* — A  "poor  person"  may  avail  himself  of  the  bank- 
ruptcy law,  by  filing  with  his  petition  a  pauper  affidavit  Contrary  to  the 
usual  practice,  he  may  get  into  court  and  become  entitled  to  adjudication  and, 
it  seems,  protection,  without  the  usual  preliminary  inquiry  as  to  his  alleged 
property.  The  fees  referred  to  are  the  statutory  fees  to  be  paid  to  the  clerk, 
referee  and  trustee  as  compensation  for  their  services,  and  do  not  include  or 
refer  to  the  expenses  incurred'by  the  officers  of  the  court  in  the  bankruptcy 
proceeding.  ^^  Before  the  adoption  of  the  General  Orders,  this  provision  was 
much  abused.^®  Various  means  were  devised  to  check  the  practice  of  filing 
pauper  affidavits  in  unworthy  cases.  It  is  not  thought,  however,  that  a  refused 
to  discharge  tmtil  the  fees  are  paid  is  any  more. defensible  that  would  be  a 
refusal  to  file  for  the  same  reason.^®  Under  General  Order  X  the  cleA, 
rieferee  or  marshal  may  require  indemnity  before  incurring  any  expense  in 
publishing  or  naailing  ^otices,  traveling,  procuring  the  attendance  of  witnesses 
or  perpetuating  testimony  and  may  refuse  to  proceed  without  such  indemnity, 
notwithstanding  the  so-called  pauper  affidavit;  the  money  advanced  for  this 
purpose  by  the  bankrupt  or  other  person  may  he  repaid  to  him  as  a  part  of 
the  cost  of  administration.^  The  clerk  is  not  given  any  option  as  to  filing 
such  petition,  and  where  it  appears  from  the  schedules  offered  therewith  that 
the  petitioner  has  either  in  his  hands  or  otherwise  subject  to  his  order  money 
with  which  to  pay  the  fees,  his  petition  should  be  filed,  and  such  money  sub- 
jected to  an  order  for  the  payment  of  such  fees.**     Ample  power  is  now  given 


13.  In  re  Langslow  (D.  C,  N.  Y.),  1  Am. 
B.  R.  26S,  08  Fed.  SeO. 

14.  In  the  Western  District  of  N.  Y.,  the 
word  "  closed "  is  liberally  interpreted  by 
rule.    See  1  N.  B.  N.  110. 

15.  Bankr.  Act,  §  64-b(2).  See  also  In  re 
Matthew«  (D.  €.,  Iowa),  3  Am.  B.  R.  265, 
97  Fed.  772;  In  re  Silverman  (D.  C,  K.  Y.), 
3  Am.  B.  R.  227,  07  Fed.  325. 

16.  See  also  Am.  B.  R.  Dig.  §  285. 

17.  Matter  of  Crisp  (D.  C,  Tenn.),  38  Anr. 
B.  R.  657. 

18.  Of  one  of  the  districts  in  Alabama,  it 
was,  early  in  190O,  stated:    **It  (the  pauper 


petition  clause)  hae  induced  much  perjury  in 
this  district.  One  lawyer  has  been  disbarred 
because  of  it,  and  several  others  have  been 
led  into  unprofessional  conduct." 

19.  In  re  Mason  (D.  C,  Ala,),  25  Am.  B. 
R.  73,  181  Fed.  899.  See  rule  in  District  of 
Washington,  1  N.  B.  K  37S,  96  Fed.  120. 
And  compare  In  re  Langslow  (D.  C,  N.  Y.), 
1  Am.  B.  R.  268,  98  Fed.  869 ;  In  re  Plimpton 
(D.  C,  Vt.),  4  Am.  B.  R.  614,  103  Fed.  776. 

M.  Matter  of  Crisp  (D.  C,  Tenn.),  38  Am. 
B.  R.  557. 

21.  In  re  Mason  (D.  C,  Ala.),  26  Am.  B. 
R.  73,  181  Fed.  899. 
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to  investigate  the  truth,  of  the  pauper  affidavit,^  and  to  report  that  it  is  not 
true,  if  it  appears  that  a  fraud  on  the  court  has  been  attempted.^  It  is 
suggested  also  that  through  an  examination  had  to  test  the  truth  of  the  affidavit, 
the  bankrupt  will  often  be  found  able  to  make  the  deposit.  The  affidavit 
must  state  that  ^^  the  petitiotiter  is  withotft,  and  cannot  olirtxiin)  the  money  with 
which  to  pay  such  fee^"  On  ezanuQatlon  as  to  its  tinith,  it  will  usually  be 
held  false  if  it  appears  that  he  has  exempt  property,^  or  has  paid  an  attorney 
for  services  in  preparing  the  petition  and  schedules,  or,  it  has  been  held, 
if  the  bankrupt  is  at  the  time  earning  fair  wages.^  A  proposed  voluntary 
bankrupt,  who  has  not  money  enough  to  pay  the  filing  fees,  is  not  required  to 
solicit  loans  from  his  friends  for  that  purpose.^  The  neoessity  of,  in  some 
way,  securing  the  fee  of  the  trustee  .when  one  is  appointed  has  already  been 
considered.^ 

e.  Additional  duties.— The  amendatory  act  of  1903  has  added  §  71  to  the 
original  law.  It  prescribes  other  duties  for  the  clerk.'*  It  might  well  have 
been  subdivision  b  of  this  section.     It  should  be  read  with  it. 


L  General  Order  XXXV (4). 

as.  The  practioe  snggiested  by  the  foUow- 
ing  rule  adopted  by  Judge  Coie  of  the  North- 
em  District  of  New  York,  has  proven  effec- 
tive : 

"  V.  In  case  a  petition  ir  filed  by  a  pro- 
posed voluntary  bankrupt  which  is  accom- 
panied by  an  alBdavit  under  subdivision  2 
of  i  51  of  the  act,  it  shall  'be  the  duty  of 
the  clerk  to  file  said  petition  without  the 
payment  of  the  fees  provided  for  by  law.  If 
the  clerk,  or  the  referee  to  whom  said  peti- 
tion is  referred,  has  reason  to  believe  such 
affidavit  is  false,  he  may  file  a  certificate  to 
that  effect  and  cause  the  bankrupt  to  be  ex- 
amined. If  upon  such  examination  the  ref- 
eree reports  in  writing  that  the  statements 
contained  in  such  affidavit  are  false,  and  that 
the  bankrupt  ha^  oir  can  obtain  money  with 
which  to  pay  said  fees,  such  report  shaU  be 
sufficient  proof  upon  which  to  base  proceed- 
ings under  subdivision  4  of  general  order 
No.  XXXV."  See  also  **  Supplementary 
Forms,"  pot*. 

S4.  Exemptions  aUowed  by  the  statute 
were  not  intended  to  cover  exonerations  from 
the  payment  of  such  filing  fees.  In  re  Mason 
(D.  C,  Ala.),  25  Am.  B.  R.  73,  181  Fed.  899; 
In  re  Hines  (D.  C,  W.  Va.),  9  Am.  B.  R. 
27,  117  Fed.  790;  In  re  Bean  (D.  C,  Vt.), 
4  Am.  B.  R.  63,  100  Fed.  2^2. 

85.  In  re  Collier  (D.  €.,  'I'enn.),  1  Am. 
B.  R.  182,  93  Fed.  191,  holding  that  the 
court  has  the  right  to  demand  some  evidence 
which  shows  that  it  is  reasonable  to  conclude 
that  the  petitioner  cannot  really  obtain  the 
money,  and  where  it  appeared  that  one  had 
filed  a  petition  without  paying  fees  and  had 
filed  the  statutory  affidavit,  but  it  also  ap- 
peared that  he  was  earning  $30  per  month, 
this  was  held  to  be  oondusive  evidence  of  his 


ability  to  obtain  his'  $25  for  government  fees, 
notwithstanding  that  he  had  a  family  to  sup- 
port out  of  his  earnings.  Compare  also  In  re 
Williams,  2  N.  B.  N.  Rep.  206. 

Se.  Sellers  v.  Bell  (C.  C.  A.,  5th  Cir.),  2 
Am.  B.  R.  529,  94  Fed.  801,  36  C.  a  A.  502. 

Borrowing  money  to  pay  costs. —  In  the 
case  of  In  re  Hines  (D.  C,  W.  Va.),  9  Am. 
B.  R.  27,  117  Fed.  790,  the  court  said:  "If 
the  bankrupt  .  .  .  was  able  to  borrow 
from  his  friends  money  with  which  to  pay 
the  court  costs,  he  could  not  properly  make 
the  affidavit  required  in  this  case,  and  it 
would  be  his  duty  to  pay  the  fees/'  In  re 
Mason  (D.  C,  Ala.),  ^5  Am.  B.  R.  73,  181 
Fed.  899,  the  court  in  commenting  on  these 
cases  said:  "I  concur  In  the  views  of  the 
courts  expressed  in  the  foregoing  quotations 
from  the  cases  cited,  except  that  in  Re  Hines, 
Mupra^  where  the  court  in  effect  declares 
that,  if  the  bankrupt  was  able  to  borrow 
from  his  friends  money  with  which  to  pay 
the  court  costs,  he  could  not  properly  make 
the  affidavit  required,  and  it  would  be  his 
duty  to  pay  the  fees.  I  think  the  rule  an- 
nounced i)y  Judge  McCormick  in  Sellers  v. 
Bell,  supra,  which  in  substance  is  that  a 
proposed  voluntary  bankrupt,  who  has  not 
money  enough  to  pay  the  filing  fees,  is  not 
required  to  solicit  loans  from  his  friends 
for  that  purpose,  is  more  reasonable  and 
just.  He  says  that  such  a  requirement 
would  inflict  a  humiliation  on  any  citizen 
to  require  that  he  solicit  or  accept  alms 
of  his  kindred  or  friends.  Moreover,  it 
would  raise  an  issue  not  contemplated  by 
the  bankruptcy  act,  and  which  would  be 
embarrassing    and    difficult    to    determine." 

27.  See  p.  744,  ante. 

28.  See  under  {  71  of  this  work. 


SEOTIOM    PIPTY-TWO. 


COMPENSATION  OF  CLERKS  AND  MARSHALS. 

§  52.  Oompensation  of  Olerks  and  Marshals. —  a  Clerks  shall 
respectively  receive  as  full  compensation  for  their  services  to  each 
estate,  a  filing  fee  of  ten  dollars,  except  when  a  fee  is  not  required 
from  a  voluntary  bankrupt. 

6  Marshals  shall  respectively  receive  from  the  estate  where  an 
adjudication  in  bankruptcy  is  made,  except  as  herein  otherwise  pro- 
vided, for  the  performance  of  their  service  in  proceedings  in  bank- 
ruptcy, the  same  fees,  and  account  for  them  in  the  same  way,  as  they 
are  entitled  to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with  the  laws  now  in  force,  or  such 
as  may  be  hereafter  enacted,  fixing  the  compensation  of  marshals. 


Analogous  proyisions:     In  U.  S.:     Act  of  1867,  %  47,  R.  S.,  f}  6124,  6125,  6127,  6127A; 

Act  of  1841,  §  13;  Act  of  1800,  §§  46,  47. 
Cross  references:     To  the  law:     Marshals  may  be  appointed  to  take  charge  of  bankrupt's 
property,  fi  2(3). 
Compensation  of  marshals  for  services  rendered  in  taking  charge  of  property,  |  48-d. 
Clerks  to  collect  fees,  and  account  for  same,  $  51(2). 
Fees  of  clerks  for  certificates  of  searches,  §  71. 
To  the  General  Orders:     Clerk  or  marshal  may  require  indemnity  before  incurring 
expense,  X. 
Accounts  of  marshal  as  to  expenses,  XIX. 
Fees  of  clerk  in  fuU  compensation  for  services,  XXV(l). 


SYNOPSIS  OF  SECTION. 
COMPEKSATION    OF    CLBRKS    AND    MARSHALS. 


I.  Coo^ensation  of  Clerks,  759. 

a.  The  filing  fee,  759. 

b.  Other  fees,  759. 

n.  Compensation  of  Marshals,  759. 

a.  Fixed  by  general  law,  759. 

b.  While  acting  as  receiver,  760. 

c.  Accounts  of  marshals,  760. 
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I.  C0XPS9SATI09  OF  CLBKKa^ 

a.  The  filing  f ee«—  By  subseetion  a  the  filing  fee  of  the  clerk  ifi  fixed  at  ten. 
dollars,  and  must  be  paid  before  a  petition  is  filed.^  It  is  in  ^^  full  compensa- 
tion" for  the  services  of  the  derk  to  eadi  estate.  Oeneral  Order  XXX V^ 
(1)  interprets  the  quoted  words  by  providing  that  the  fees  allowed  to  clerks 
<<  shall  be  in  full  .compensation  for  all  services  peif ormed  by  them  in  r^ard 
to  filing  petitions  or  other  papers  required  by  ihe.  act  to  be  filed  with  them, 
or  in  certifying  or  delivering  papers  or  copies  of  records  to  referees  or  other 
officers,  or  in  receiving  or  paying  out  money." 

b.  Other  feesii — But  clerks  may  chaise  the  fees  allowed  them  by  Jaw  for 
copies  of  papers  in  bankruptcy  proceedings  furnished  to  persons  other  than 
the  referees  or  other  officers,  or  expenses  necessarily  incurred  in  publishing 
or  mailing  notices  or  other  papers.  In  some  districts,  it  is  even  prescribed 
by  rule  that  clerks  may  charge  a  fee  for  copying  and  mailing  the  petition  for 
discharge  and  order  thereon  known  as  Form  No.  57.'  The  validity  of  such 
a  rule  is  doubted,  and  in  fact  it  has  been  held  in  some  districts  that  clerks 
are  not  entitled  to  a  fee  for  mailing  notices  of  an  application  for  a  discharge.^ 
It  is  a  severe  stretch  of  meaning  to  declare  such  mandates  ^^  copies  furnished 
to  other  persons."  Money  so  collected  is  not  for  "expenses,"  but  for  fees 
pure  and  simple.  The  clerk  is  also  entitled  to  disbursements  for  postage, 
stationery  and  clerical  ^ork.*^  It  is  thought  that  General  Order  XXXV  (1) 
is  not  in  accord  with  §  52-a ;  if  not,  the  latter  must  control.  What  has  been 
said  elsewhere  as  to  pauper  cases^  and  the  right  to  demand  indemnity  applies'^ 
to  clerks  as  well.  The  clerks  are  now  salaried  offiic^rs.*  Any  surplus  of  fees 
collected  must  be  turned  into  the  treasury.*  Section  71,  added  by  the  amenda- 
tory act  of  1903,  also  authorizes  the  clerks  to  charge  fees  for  bankruptcy 
searches. 

n.  COMPENSATION  OF  MARSHALS."* 

a.  Fixed  by  general  law. —  The  marshals  and  their  field  deputies  are  now 
also  salaried  officers."     They  play  small  parts  in  the  administration  of  the 


1.  See  also  Am.  B.  R.  Dig,  |  116. 

S.  Bankr.  Act,  (  61  (2). 

Partnenhip  case.— Where  under  a  part- 
nership petition  the  partners  seek  and  ootain 
discharges  both  as  against  the  firm  creditors 
and  as  against  their  respective  individual 
creditors,  the  several  estates  must  he  ad- 
ministered and  in  each  the  clerk's  fees  are 
aUowable.  In  re  Farley  A  Co.  (D.  C,  Va.), 
8  Am.  B.  R.  2S6,  115  Fed.  359. 

3.  See  In  re  Durham,  2  N.  B.  N.  Hep.  1104. 
See  also  under  §  30,  ante. 

4.  In  re  Dunn  Hardware  A  Furniture  Co. 
(D.  C,  N.  C),  14  Am.  B.  R.  186,  134  Fea. 
977;  Matter  of  Longhney  (D.  C,  Wash.),  34 
Am.  B.  R.  206,  218  Fed.  980,  holding  that 
clerks  should  prepare,  or  cause  to  be  pre- 
pared, copies  of  petitions  and  notices  of  ap- 
plication for  discharge,  and  mail  them  to 
creditors  as  directed  by  the  court,  the  ex- 
pense to  be  paid  by  the  bankrupt,  and  that 
a  charge  of  forty  cents  for  such  notices  based 
upon  §1  828,  840  of  the  U.  S.  Rev.  St.,  is  un- 
authorized. 


Special  or  extra  compensation  is  not 
aUowable  to  the  clerics  under  Oeneral  Order 
No.  XXXV,  sec.  1,  for  mailing  notices  to 
creditors;  his  clerical  services  m  such  mat- 
ter*—  so  far  at  least  as  no  extraordinary 
e^wnse  is  involved  —  being  covered  by  the 
filing  fee  of  ten  dollars  provided  by  section 
52,  subd.  a.  Matter  of  Iwanaga  (D.  C., 
Hawaii),  36  Am.  B.  R.  285. 

5.  In  re  Dunn  Hardware  A  Furniture  Co. 
(D.  C,  N.  Car.),  14  Am.  B.  R.  186,  134  Fed. 
997. 

6.  See  under  §  51. 

7.  General  Order  X. 

S.  Under  the  former  statute,  their  fees 
were  limited  to  those  fixed  by  the  general 
law.     See  ''Analogous  Pirovisions,"  ante. 

Per  diem  compensation  allowed  bv  statute 
for  services  under  U.  S.  R.  S.,  f{|  574,  638, 
828,  see  United  States  v.  Marvin  (U.  S.  Sup. 
Ct),  212  U.  S.  275,  22  Am.  B.  R.  717. 

9.  Act  of  May  28,  1896;  U.  S.  Compiled 
Laws. 

10.  See  also  Am.  B.  R.  Dig.,  §  120. 

11.  This  only  since  act  of  May  28,  1896. 
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present  bankruptcy  law.  Under  the  former  law,  they  acted  as  messengers 
as  well  as  custodians,  and  their  fees  were  &zed  by  the  statute.^  Under  the 
present  statute,  the  only  duties  they  are  usually  called  upon  to  perform  are  , 
the  service  of  subpoenas  and  writs  of  injunction,^  and  the  taking  possession 
of  and  caring  for  property."  Their  fees  in  either  case  are  those  fixed  by  the 
general  law.  ■  They  also  may  demand  indemnity.^®  When  a  petition  accom- 
panies an  order,  the  statutory  fee,  it  seems,  can  be  charged  for  each  paper, 
though  tiiey  are  bound  together." 

b.  While  acting  as  receiver. —  The  compensation  of  a  marshal  while  perform- 
ing the  duties  of  a  receiver  is  considered  elsewhere.^  His  fees  by  way  of  com- 
missions upon  moneys  disbursed  or  turned  over  to  any  person,  including  a 
lienholder,  and  upon  moneyis  realized  by  the  trustees  from  property  turned  over 
in  kind  to  such  trustees  are  fixed  by  §  4:8-d.  It  seems  that  a  marshal  cannot 
act  as  a  receiver  in  bankruptcy.^ 

c.  Accounts  of  marshals. — ^^Marshals  are  required  to  account  for  their  fees 
in  bankruptcy  cases.  This  is  regulated  by  General  Order  XIX  which  requires 
no  comment.^ 

W.  See  "Analogous  Provisiops,"  ante.  In  re  Woodard   (D.  C,  N.  Car.),  2  Am.  B. 

18.   Compare  Bankr.   Act,   {(  .11-a,    18-a;  R.  602,  95  Fed.  955;  In  re  Scott  (B.  €.,  N. 

Eauity  Rules  XIII,  XV.  Car.),  3  Am.  B.  R;  625,  99  Fed.  404;  In  re 

14.  See  Bankr.  Act,  f|  2(3),  3-e,  and  69.  Adams,  etc.   (D.  C,  Col.),  4  Am.  B.  R.  107, 

15.  U.  S.  R.,  §  829.'  101  Fed.  215. 

16.  General  Order  X.  19.  Act  of  May  28,  1696,  §  20. 

17i.  In    re   Dammi  (D.  C,  N".  Y.),  5  Am.  20."  The  referee  has  a  simUar  duty.     Gen- 

B.  R.  133,  104  Fed.  775.  eral  Order  XXVI. 

ISk  See  under  §  2  and  §  48-d.     See  also 


•EOTION  FIFTY-THBEE 


DUTIES  OP  ATTORNET-OBNBRAL. 

§  53.  Duties  of  Attorney-General.—  a  The  Attorney-General  shall 
annually  lay  before 'congress  statistica^l  tables  showing  for  the  whole 
country,  and  by  States,  the  number  of  oases  during  the  year  of  volun- 
tary and  involuntary  bankruptcy;  the  amount  of  the  property  of  the 
estates;  the  dividends  paid  and  the  expenses  of  administering  such 
estates;  and  such  other  like  information  as  he  may  deem  important. 


Analofovs  provisioas:     None. 
CroM-nferencet:     Kone. 


L  ATTORHSY-QENSnAL'S  REPORTS. 

The  statistical  tables  required  by  this  section  will  be  found  in  the  annual 
reports  of  the  attorney-general  beginning  with  that  of  1898.  The  statistics 
required  will  be  furnished  by  the  proper  officers  on  demand  by  the  attorney- 
general. 
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SECTION    FIFTY. POUR.* 


STATISTICS  OF  BANKRXJPTCY  PROCEEDINGS. 

§  54.  Statisties  of  Bankruptcy  Proceedings.— a  Officers  shall 
f unish  in  wt^iting  and  transmit  by  mail  such  *  information  as  is 
within  their  knowledge,  aild  as  may  be  shown  by  the  records  and 
papers  in  their  possession,  to  the  attorney-general,  for  statistical 
purposes,  within  ten  days  after  being  requested  by  him  to  do  so. 


Analogons  provisioiis:     In  U.  S.:     R.  6.,  §  5127B. 
Cross-references:    To  the  Uw:    None. 


L  STATISTICS. 

These  reports  are  called  for  by  the  clerks  at  the  request  of  the  attomey- 
geneiral,  and  are  made  on' blanks  furnished  by  the  Department  of  Justice. 
From  them  the  attorney-general's  annual  report,  required  by.  section  63,  is 
compiled.  He  can  also  ai  for  other  or  special  reports  from  all  the  districts 
or  a  single  district.     There  are  no  recorded  cases  construing  this  section. 
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SECTION  FIPTT-PIVE 


MEETINGS  OF  CREDITORS. 

§  55.  Meetings  of  Creditors. —  a  The  court  shall  cause  the  first 
meeting  of  the  creditors  of  a  bankrupt  to  be  held,  not  lees  than  ten 
nor  more  than  thirty  days  after  the  adjudication,  at  the  county  seat 
of  the  county  in  which  the  bankrupt  has  had  his  principal  place  of 
business,  resided,  or  had  his  domicile;  or  if  that  place  would  be 
manifestly  inconvenient  as  a  place  of  meeting  for  the  parties  in 
interest,  or  if  the  bankrupt  is  one  who  does  not  do  business,  reside  or 
have  his  domicile  within  the  United  States,  the  court  shall  fix  a 
place  for  the  meeting  which  is  the  most  convenient  for  parties  in 
interest.  If  such  meeting  should  by  any  mischance  not  be  held  within 
such  time,  the  court  shall  fix  the  date,  as  soon  as  may  be  thereafter^ 
wh^i  it  shall  be  held. 

h  At  the  first  meeting  of  creditors  the  judge  or  referee  shall  pre- 
side, and,  before  proceeding  with  the  other  business,  may  allow  or 
disallow  the  claims  of  creditors  there  presented,  and  may  publicly 
examine  the  bankrupt  or  cause  him  to  be  examined  at  the  instance  of 
any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be 
pertinent  and  necessary  for  the  promotion  of  the  best  interests  of 
the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held 
at  any  time  and  place  when  all  the  creditors  who  have  secured  the 
allowance  of  their  claims  sign  a  written  consent  to  hold  a  meeting  at 
such  time  and  place. 

e  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth 
or  more  in  number  of  those  who  have  proven  their  daims  shall  file  a 
written  request  to  that  effect;  if  such  request  is  signed  by  a  majority 
of  such  creditors,  which  number  represents  a  majority  in  amount  of 
such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a 
designated  place,  the  court  shall  call  such  meeting  at  such  place 
within  thirty  days  after  the  date  of  the  filing  of  the  request. 

/  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final 
meeting  of  creditors  shall  be  ordered. 
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Analogous  proTiaioiia:    In  U.  S.:    Ab  to  time  and  place  of  first  meeting,  Act  of  1867,  ^  11, 
R.  S.,  §1  5019,  5032;  Act  of  1841,  S  7;  Act  of  1800,  §  6;  Ab  to  presiding  officer  at 
first  meeting,  Act  of  1867,  f  12,  R.  S.,  S  5033;  As  to  allowance  of  claims  at  first  meet- 
ing, see  Analogous  Provisions  under  Section  Fifty-^even,  |k>^;  As  to  other  meetings. 
Act  of  1867,  M  27,  28  S.  8.,  |§  5002,  5093^  5098 1.  As  to  the  final  meeting,  Act  of 
1867,  ^  28,  R.  S.,  f  S  5093,  5096. 
In  Eng.:     As  to  first  meeting,  Act  of  1883,  Schedule  I,  Rules  1-4;  As  to  subsequent 
meetings,  Act  of  1883,  §  89(2)  ;  Act  of  1890,  §  18;  Act  of  1883,  Schedule  I,  Rules 
5-7 ;  and,  generally,  as  to  meetings  of  creditors.  General  Rules  249-257. 
Gtosa-references:     To  the  law:     Adjudication  of  baxdcruptey,  when  to  be  xaade,  S  18-a; 
order  of  reference  to  referee  when  judge  is  absent,  §  18-f,  g. 
Notice  of  meetings  of  creditors  to  be  given,  S  58. 
Proof  and  allowance  of  claims,  §  57. 
Who  entitled  to  vote  at  meetings  of  creditors,  |  56. 

Creditors  to  choose  trustee,  S  44;^  as  to  final  meetings  of  creditors,  ||  47-a(8),  65. 
To  the  General  Orders:     Appointment  of  trustee  subject  to  approval  by  court,  XIII. 
If  no  creditor  appears  at  first  meeting,  no  trustee  appointed,  XV.' 
Special  meetings  of  creditors,  court  may  call,  XXV. 
To  Official  Forms:     Kotice  of  first  meeting  of  creditors,  No.  18. 
List  of  debts  proved  at  first  meeting,  Nol  19. 
Appointment  of  trustee  by  creditors,  No.  22;  order  that  no  trustee  be  appointed^ 

No.  27. 
Petition  for  meeting  to  consider  composition,  No.  60. 
See  Supplementary  Forms,  po9t;  Hagar  and  Alexander's  Bankruptcy  Forms,  2d  Ed.' 


SYNOPSIS  OF  SECTION. 
MBBTIMGS    OF    ORBD1TOR0. 

I.  Scope  of  section,  764 
n.  First  meeting,  765 
a.  In  generaly  765 
•  b.  Order  of  business;  procedure^  765 
m.  Special  meetings,  766 

a.  In  general,  766 

b.  On  call  of  creditors,  767 
IV.  Final  meetings,  767 

a.  In  generaly  ^67 


I.  SCpP£  OF  SBCTION. 

Scope  of  section. —  The  cross-references,  supra,  indicate  the  limited  scope  of 
the  section.  It  has  to  do  only  with  the  time  and  place  of  holding  the  first 
meeting  of  creditors,  who  shall  preside,  and  what  in  general  may  be  done 
thereat,  the  calling  of  special  meetings  by  creditors,  and  when  final  meetings 
shall  be  held.  It  is  clearly  a  section  on  practice,  not  law,  a  distinction  recog- 
nized in  the  English  system  by  putting  the  corresponding  rules  of  practice 
at  the  end.  of  the  section  as  a  "schedule."^  The  procedure  under  §  55  is 
so  different  from  that  under  the  law  of  1867*  as  to  make  the  cases  and  sug- 

1.  See  Eng.  Act  of  1883;  Schedule  I.         S.  Act  of  1867,  Sf  II,  12,  fi.  S.,  %%   G019» 

5032,  5033. 
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gestions  under  that  law  of  little  value.  It  will  be  observed,  however,  that 
then  the  place  and  time  of  meeting  could  be  arbitrarily  fixed,  and  there  were 
usually  three  stated  meetings,^  while,  save  for  meetings  called  specially,  there 
can  now  be  but  two. 


U  FIRST  MEBTING. 

a.  In  general. —  Subsection  a  makes  it  the  duty  of  the  court  to  cause  the 
first  meeting  of  the  creditors  to  be  held  as  therein  provided.  It  is  the  practice 
for  the  referee  to  call  the  first  meeting  upon  the  order  of  reference  having 
been  submitted  to  him  after  an  adjudication.*  On  receipt  from  the  clerk  of 
an  order  of  reference,**  the  referee  forthwith  calls  a  first  meeting,*  setting  the 
time,  "not  less  than  ten  nor  more  than  thirty  days  after  the  adjudication,'* 
and  the  place  "  at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had 
his  principal  place  of  business,  resided  or  has  his  domicile. '^  These  provisions 
are,  in  effect,  directory ;  for,  by  subsequent  clauses,  the  time  may  be  somewhat 
indefinitely  lengthened,  and,  if,  as  is  often  the  case,  the  county  seat  is  "  mani- 
festly inconvenient  as  a  place  of  meeting  for  the  parties  in  interest,"  another 
place  may  be  selected.  The  first  meeting  of  creditors  cannot  be  had  until 
after  adjudication.''  The  practice  of  keeping  first  meetings  alive  by  successive 
continuances  is  general,  and  to  be  recommended;^  it  saves  delay  and  expense 
in  calling  creditors  together  to  consider  special  matters.  Indeed,  through  the 
use  of  short  notices,  addressed  to  and  served  on  the  creditors  or  attorneys  who 
have  appeared,  it  often  alone  makes  prompt  action  possible.  That  all  meetings 
should  be  held  in  court-rooms  and  on  regular  days  and  at  regular  hours,®  and 
be  conducted  with  dispatch,  dignity  and  impartiality  on  the  part  of  the  pre- 
siding ofiicer,  in  short,  as  a  court  of  justice,  seems  to  be  the  purpose  of  the 
statute.^*^ 

b.  Order  of  business ;  procedure. —  Subsection  b  provides  that  the  referee,  or, 
if  there  has  been  no  reference,  the  judge,  must  preside  at  all  first  meetings. 
The  following  order  of  business  is  suggested  :^^ 

1.  Call  for  and  noting  of  appearances  in  person  or  by  powers  of  attorney. 

2.  Application  for  ex  parte  amendments. 
8.  Allowance  or  disallowance  of  claims. 

4.  Election  of  trustee,  and  fixing  of  amount  of  bond. 

5.  Examination  of  the  bankrupt. 

6.  Miscellaneous  motions,  orders  and  instruction. 

7.  Continuance  to  a  place,  day  and  hour  certain. 

This  order  will  often  be  changed,  as.  where  there  has  been  a  receiver,^  who 
should  report  as  soon  as  the  creditors  entitled  to  vote  are  ascertained  or  where 


3.  Act  of  1857,  IS  27,  28. 

i.  Official  Form,  No.  18,  prescribes  the 
form:  of  the  notice  to  be  given  to  creditors  of 
the  first  meeting  and  is  to  be  signed  by  the 
referee.  See  also  Am.  B.  R.  Dig.,  IS  313-316. 
571. 

5.  Bankr.  Act,  §  IS-f-g.  See  also  where 
the  referee  makes  the  adjudication,  f(  38(1). 

6.  This  is  usually  done  by  the  entry  of 
the  fact  in  his  record  book,  though  a  formal 
order  may  be  drawn  and  signed.  As  to 
the  method  of  giving  notice,  see  Bankr.  Aet, 
i  58. 

7.  In  re  Back  Bay  Automobile  Co.  (D.  C., 


Mass.).  19  Am.  B.  R.  836.  158  Fed.  67fl,  revg. 
19  Am.  B.  R.  33. 

8.  Compare  In  re  Norto*,  Fed.  Cas.  10,348; 
In  re  Phelps,  Fed.  Caa.  11,071. 

9.  In  re  Eagles  (D.  C,  N.  Car.),  3  Am. 
B.  R.  733,  99  Fed.  695. 

10.  Compare  In  re  Merchants*  In^.  Co., 
Fed.  Cas.  9,442. 

11.  .See  also  1  N.  B.  N.  112,  113;  Rules 
1,  6,  6,  8,  9. 

Opening  and  conducting  meeting. —  See 
In  re  Eagles  and  Crisp  (D.  C,  N".  Car.),  3 
Am.  B.  R.  733,  99  Fed.  695. 

1%.  Consult  Section  Two  of  this  work. 
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the  appointment  of  appraisers^  is  necessary,  an  order  of  business  which  should 
follow  the  appointment  of  a  trustee.  Appearances  may  be  either  in  person 
or  by  attorney ;  if  the  latter,  by  an  attorney  or  counselor  authorized  to  practice 
in  the  circuit  or  district  court. ^*  Subsection  b  also  provides  that  the  judge 
or  referee  shall,  before  proceeding  with  the  other  business,  allow  or  disallow 
claims  and  conduct  an  examination  of  the  bankrupt.  This  is  evidently  for 
the  p]irpose  of  determining  the  right  of  creditors  to  vote.  The  bankrupt  may 
be  required  to  attend  the  first  meeting  and  submit  to  an  examination  for  the 
purpose  of  aiding  the  court  in  ascertaining  who  are  creditors.^^  The  proof 
and  allowance  of  claims  is  especially  provided  for  under  §  57,  to  which 
reference  shoidd  be  made  in  this  connection.  A  creditor  included  in  the 
schedules,  whose  identity  is  established  satisfactorily  to  the  referee,  is  entitled 
to  an  opportunity  to  examine  the  bankrupt  before  he  decides  to  become  a  party 
to  the  proceeding.^*  Where  claims  are  objected  to,  they  should,  as  far  as 
possible,  be  heard  summarily  on  an  oral  motion  to  reject — the  mere  filing 
usually  amounts  to  an  allowance"  —  and  their  right  to  vote  determined.  Onlv 
when  clearly  fictitious  or  preferential,  should  this  right  be  denied  them.^® 
The  determination  of  a  referee  as  to  the  allowance  or  disallowance  of  a  claim 
presented  at  such  a  meeting  is  a  judicial  act  which  cannot  be  reviewed,  revised 
or  reversed  by  a  State  court.^  Other  general  regulations  as  to  papers  and 
practice  will  be  found  in  General  Order  IV.  The  cross-references,  ante,  to 
other  sections  and  general  orders,  should  be  read  in  anticipation  of  a  first 
meeting  of  creditors.  The  very  broad  range  that  business  at  meetings  of 
creditors  may  take  is  indicated  by  subsection  c. 

III.  SPECIAL  MEETINGS. 

a.  In  general. —  While  this  section  provides  only  for  first  and  final  meetings 
in  each  case,  special  meetings  can  be  called  and  held  for  a  variety  of  purposes. 


18.  See  discussion  under  Section  Seventy 
of  this  work. 

14.  General  Order  IV.  *     * 

Iff.  Bankr.  Act,  I  7  (1)  (3),  and  disciu- 
aion  thereunder. 

16.  Examination  of  bankrupt  by  creditor 
before  proving  daim. — ^A  creditor  who  has 
not  filed  a  claim  is  privileged  to  examine 
the  bankrupt,  in  order  .to  see  if  it  is  worth 
while  so  to  do.  In  re  Walker  (D.  C.,  N. 
Dak.),  3  Am.  B.  R.  35,  96  Fed.  550;  In  re 
Jehu  (D.  C,  Iowa),  2  Am.  B.  R.  498,  94 
Fed.  638,  the  court  said:  "The  creditors 
may  properly  decline  to  incur  the  expense  of 
proving  their  claims  until  it  appears  that 
some  good  will  result  from  so  doing.  The 
referee  should  be  satisfied  that  the  party 
applying  for  the  order  is  iir  fact  a  creditor 
of  the  bankrupt;  but,  if  this  fact  be  shown, 
no  good  reason  exists  why  the  examination 
should  not  be  had,  even  though  the  creditor 
may  not  have  proved  his  claim  in  set  form." 

Examination  at  adjourned  meeting. — 
Wl^ere'a  bankrupt,  in  hiB  schedules,  dainrs 
the  bar  of  the  statute  of  limitations  as  a 
defense  to  a  particular  provable  debt,  the 
creditor,  who  had  not  filed  proof  of  claim, 
is  entitled  to  examine  the  bankrupt,  at  an 
adjourned  meeting  of  the  creditors,  in  order 
to  determine  whether  he  wiU  take  an  affirm- 
ative  part   in    the   bankruptcy   proceedings, 


although  a  rule  of  court  requires  a  creditor 
to  file  a  formal  claim  with  the  referee  before 
any  examination.  In  re  Kuffler  (D.  C,  N. 
Y.),  18  Am.  B.  R.  587.  155  Fed.  1018. 

17.  In  re  Summer  (D.  C,  N".  Y.;,  4  Am. 
B.  R.  123,  101  Fed.  224.  Claims  so  filed 
may,  however,  be  objected  to  and  aUowanee 
tLus  postponed.    See  Bankr.  Act,  |  67 -d. 

18.  See  Bankr.  Act,  S  56. 

19.  Clendening  v.  Red  River  Valley  Nat. 
Bank  (Sup.  Ct.,  N.  Dak.),  11  Am.  B.  R.  245, 
94  N.  W.  901. 

When  the  referee  acts  instead  of  the  judge, 
his  duties  are  judicial  in  their  nature 
and  he  is  to  pass  upon   such  questions  as 

ay  arise  in  carrying  forward  the  objects 
and  purposes  of  the  meeting.  In  re  Mc- 
Gill  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R,  155. 
106   Fed.   57. 

20.  Bankr.  Act,  $  44;  General  Order  XXV. 
Subsectionfl  d  and  e  provide  the  method 

of  calling  such  Meetings.  When  all  the 
creditors  whose  claims  have  been  allowed 
agree  in  writing  that  such  a  meeting  shall 
be  held,  it  may  be  held  at  finy  time  or  place 
agreed  upon.  The  court  is  required  to  call 
such  a  meeting  when  one-fourth  or  more  in 
number  of  those  "who  have  proven  their 
claims"  shall  file  a  written  request  to  that 
efifect. 
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The  phrase  "  special  meeting "  occurs  only  in  General  Order  XXV.  Special 
meetings  are  usually  called  to  consider  proposed  sales  of  property,  or  the  com- 
promises of  controversies,  or  for  the  decflaration  and  payment  of  dividends.^^ 
"Proven"  does  not  necessarily  mean  "obtained  the  allowance"  of  their 
claims.^  It  seems  that  "  whenever  "  in  subdivision  e  means  "  whenever  after 
the  first  meeting"  previously  provided  for  in  subdivision  a.^  The  creditors 
can  only  take  such  stepB  at  the  special  meeting  as  will  tend  to  the  promotion 
of  the  best  interests  of  the  estate.^  Almost  invariably  the  referee  presides 
over  ^uch  meetings,  though  this  is  not  necessary,  as  at  first  meetinga^ 

b.  On  call  of  creditors. — Creditors'  meetings,  after  the  first,  while  always 
called  by  the  referee,  are  usually  the  result  of  a  report  or  a  petition  filed,  or 
motion  made,  by  the  trustee.  Subdivisions  d  and  e  provide  a  means  to  call 
the  creditors  together,  if  the  trustee  will  not  act,  or  the  referee  refuses  to  order 
the  meeting.  The  former  of  these  subsections  seems,  however,  in  conflict  with 
§  58-a,  and  its  value  or  validity  has  not  yet  been  determined.  The  policy  of 
die  law  seems 'to  be  to  give  all  creditors  the  absolute  right  to  ten  days'  notice 
of  all  important  steps,  nay,  even  of  all  " meetings  of  creditors."^  The  practice 
on  the  call  of  a  creditors'  meeting  by  written  request  of  a  majority  in  number 
and  amount  of  claims  proven  is  sufficiently  explained  in  the  statute.^ 


IV.    FINAL  MEETINGS. 

a.  In  general. —  Final  meetings  must  be  ordered  when  ".the  affairs  of  the 
estate*"  are  ready  to  be  closed.^  This  seems  to  imply  that  there  need  be  no 
final  meeting  unless  there  is  an  estate.  Where  there  are  dividends  for  cred- 
itors a  final  meeting,  as  distinguished  from  a  first  meeting,  must,  since  the 
proviso  clauses  added  to  §  65-b,  be  held.^  The  safer  practice  is  to  hold  such 
a  final  meeting  even  in  no-asset  cases.  It  should  be  called  as  soon  as  the 
trustee's  final  report  is  filed.^  Creditors  must  also  have  the  usual  notice  of 
the  filing  of  a  trustee's  final  account.*^ 


SI.  Matter  of  Cutler  ft  John  (D.  O.,  N. 
Car.),  36  Am.  B.  R.  420,  228  Fed.  771,  hold- 
ing that  where  it  appears  that  the  bankrupt 
owns  property  subject  to  valid  liens,  uie 
referee  may,  if  in  his  judgment  it  is  advis- 
able, call  a  meeting  of  the  creditors  in  order 
that  they  may  be  heard  before  Action  is 
taken  subjecting  the  estate  to  possible  cost 
and  expense  in  the  administration  of  fnKh 
property.  In  re  Meadows,  Williams  k  Co. 
(D.  C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed. 
911  (meeting  to  consider  proposed  com- 
promise of  action  by  trustee).  For  a  sug- 
gests practice,  resulting  in  combining  three 
or  four  special  meetings  in  one,  see  under 
%  58  of  this  work,  post. 

22.  In  re  Back  Bay  Automobile  C^.  (D. 
C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

28.  In  re  Back  Bay  Automobile  Co.  (D. 
C,  Mass.),  19  Am.  B.  R.  835,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

M.  In  re  Meadows.  WiUiams  &  Co.  (D. 
C,  N.  Y.),  25  Am.  B.  R.  100,  181  Fed.  911. 

20.  Frequently,  however,  the  trustee  pre- 


sides over  meetings  to  consider  the  sale  of 
property. 

2o.  jSee  Bankr.  Act,  {  58-a  (3).  Compare 
In  re  Stoever  (D.  C,  Pa.),  5  Am.  B.  R.  26'', 
105  Fed.  355;  Matter  of  Cutler  &  John  (D. 
C,  N.  Car.),  36  Am.  B.  R.  420,  228  Fed.  771, 
citing  text.  * 

27.  See  subsection  e  of  this  section. 

28.  In  re  Sarah  Michel  (D.  C,  Wis.),  1 
Am.  B.  R.  665,  95  Fed.  803. 

1^.  A  meeting  for  the  declaration  of  a 
dividend  should  be  combined  with  that  for 
th  payment  of  the  dividend  so  declared, 
and,  if  there  is  to  be  but  one  dividend,  the 
final  meeting  can  and  should,  in  proper  cases, 
be  combined  with  such  dividend  meetings.  In 
re  MarehaU  N.  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648. 

80.  Bankr.  Act,  |  47-a(8).  See  also  for 
the  necessity  of  a  supplemental  report  of 
distribution  by  the  trustee,  discussion  under 
Section  Forty-seven  of  this  work,  sub-title, 
"  Trustee's  Supplemental  Report." 

31.  Bankr.  Act,  §  68-a(6). 
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VOTERS  AT  MEETINGS  OF  CREDITORS. 

§  56.  Voters  at  Meetings  of  Creditors.— a  Creditors  shall  pass  upon 
matters  submitted  to  them  at  their  meetings  by  a  majority  vote  in 
number  and  amount  of  claims  of  all  creditors  whose  claims  have  been 
allowed  and  are  present,  except  as  herein  otherwise  provided. 

h  Creditors  holding  claims  which  are  secured  or  have  priority  shall 
mot,. in  respect  to  such  claims,  be  entitled  to  vote  at  creditors'  meet- 
ings, nor  shall  such  claims  be  counted  in  computing  either  the  num- 
ber of  creditors  or  the  amount  of  their  claims,  unless  the  amounts  of 
such  claims  exceed  the  values  of  such  securities  or  prioritiesi,  and  then 
only  for  such  excess.  

Analosona  provisions:    In  U.  S.:    As  to  voters,  generally,  Act  of  1867,  S  13,  R.  S.,  f  5034; 
As  to  preferred  creditors.  Act  of  1867,  S  18,  R.  S.,  §  3035. 
In  Eng.:     As  to  voters,  generally,  Act  of  1883,  Schedule  I,  Rules  8-10,  14;  As  to  votinff 
by  proxy,  Act  of  1883,  Schedule  I,  Rules  15,  17,  19,  21;  Act  of  1890,  {  22,  Generd 
Rules  245-248. 
Croaa-references:     To  the  law:     Creditors,  term  defined,  S  1(9);  secured  creditors,  term 
defined,  {  1(23). 
Meeting  of  creditors;  first  meeting;   other  meetings,  how  called,  |  55. 
Proof  and  allowance  of  claims,  §  57;  provable  debts,  §  63. 
Preferences,  what  constitute,  §  60;  debts  entitled  t^  priority,  |  64-a,  b. 
To  the  General  Orders:    Appearances  by  attorney,  IV. 
Proof  of  daims,  procedure,  XXI. 
Special  meetings  of  creditors,  XXV. 
To  the  Official  Forms:    List  of  debis  proved  at  first  meeting.  No.  19. 

General  letter  of  attorney  in  fact;  special  letter  of  attorney  in  fact,  Nos.  20,  21. 
Appointment  of  trustee  by  creditors.  No,  22;  by  referee,  No.  23, 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms, 
2d  Ed.  
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t  IN  GEITESAL. 

a.  CompftratiTe  lei^dation. —  The  English  Btatnte  regulates  voting  at 
meetings  with  great  particularity/  and  proir^  voting  at  such  meetings  is  so 
restricted  as  to  make  impossible  manj  of  the  evils  complained  of  under  previous 
statutes.  Valuable  suggestions  as  to  their  orderly  conduct  will,  therefore,  be 
found  in  the  English  law  and  general  rules.  Our  law  of  1867  was  not,  in 
this  particular,  essentially  different  from  that  of  1898.  Creditors  then  took 
action  by  a  majority  in  number  and  amount,  though  all  claims  proven  were 
counted,  whether  present  or  represented  or  not  ;*  the  voting  of  secured  creditors 
was  prohibited,  not  by  statute,  but  by  the  courts. 

b.  Scope  of  section. —  The  present  law,  in  effect,  gives  voting  power  only 
to  creditors  holding  claims  neither  preferred  nor  secured  nor  entitled  to 
priority,  which  have  been  allowed  and  are  present;  and  declares  that  a 
majority  shall  consist  in  the  concurrence  of  the  larger  amount  as  to  dollars 
and  the  larger  number  as  to  individuals. 

c.  Election  of  trustees.^ — ^^(1)  In  oenebal. —  In  general,  the  election  of  trus- 
tee should  take  place  at  the  time  and  place  fixed  in  the  notice,  and  objections, 
technical  in  their  nature,  or  motions  manifestly  for  the  purpose  of  delay,  will 
usually  be  denied.  It  is  to  be  regretted  that  the  prevailing  tendency  is  to 
construe  the  law  and  general  orders  technically.*  A  broad,  perhaps,  rather, 
a  shrewd  discretion,  seems  a  rule  more  in  harmony  with  the.  purpose  of  the 
statute — that  "the  creditors  of  a  bankrupt  estate  shall  .  .  .  appoint"  the 
trustee.  In  the  nature  of  things,  all  creditors  who  entitle  themselves  to  vote 
before  the  result  is  announced,  should  be  counted ;  conversely,  no  others  should.* 
It  has  been  held  that  provisional  allowances  or  disallowances  may  be  made  in 
proper  cases  to  permit  the  prompt  selection  of  a  trustee,®  and  this  may  be  per- 
missible where  the  only  other  possible  course  would  be  to  postpone  the  election 
of  a  trustee  until  intricate  questions  of  law  and  fact  pertaining  to  the  claim 
were  determined.'' 

(2)  Postponement  of  election. —  If  possible,  there  should  be  no  post- 
ponement of  an  election  of  trustee,®  but  a  referee  may,  in  his  discretion. 


1.  See  "Analogous  Provieionfl,"  ante* 
g.  Act  of  1S67,  I  13,  R.  S.,  {  5084. 
8,  See  Am.  B.  R.  Dm.  §§  312-815,  and  dia- 

cuBsion  under  |  44,  wnich  ahonld  always  be 

eonstrued  with  this  section. 

4.  See  footnotes  47  and  48>  po9t.  Com* 
pare,  however,  In  re  Henschel  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R.  662,  113  Fed.  443;  In  re 
Sugenheimer  (D.  C,  N.  Y.),  1  Am.  B.  K  426, 
91  Fed.  744. 

5.  In  re  Iiake  Superior,  etc.,  Co.,  Fed.  Cm. 

7  997. 

'«.  In  re  Malino  (D.  C,  N.  Y.>,  S  Am. 
B.  R.  205,  lis  Fed.  36S.  But  compare  In 
re  Columbia  Iron  Works  (D.  C,  Mich.),  14 
Am.  B.  R.  526,  142  Fed.  242. 

7.  Postponement  until  determination  of 
question  of  preference. — Where  the  referee, 
after  twice  adjourning  the  election  of  trus- 
tee and  idfoFding  an  opportunity  to  cred- 
itors to  examine  the  bankrupt  m  support 
of  their  objection  that  a  certain  creditor 
was  not  entitled  to  vote  for  trustee  unless  it 
surrendered  a  preference  alleged  to  have 
been  received  by  it,  finds  from  the  evidence 

49 


adduced  that  the  alleged  preference  had  not 
been  established,  no  error  is  committed  in 
refusing  to  post^ne  the  election  of  trustee 
until  ^e  final  determination  of  the  ques- 
tion of  preference  and  permitting  tiie  cred- 
itor to  vote,.  In  re  Milne  (D.  C.,  K.  Y.), 
20  Am.  B.  R.  24S,  159  Fed.  280. 

8.  In  re  Richards  (D.  C,  N.  Y.),  4  Am. 
B.  R.  631,  103  Fed.  849.  See  also  In  re 
Henschel  (C.  C.  A.,  2d  Cir:),  7  Am.  B.  R. 
662,  113  Fed.  433. 

Postponement  to  bring  in  other  creditors. 
—  Where,  ai  the  time  stated  for  the  election 
of  a  trustee,  a  majority  in  number  of  the 
creditors  are  ready  and  opposed  to  delay,  but, 
a  minority  requested  a  postponement  of  an 
hour  in  order  that  others  favorable  to  their 
candidate  might  be  present,  the  referee  was 
justified  in  denying  the  postponement,  no 
good  reason  therefor  being  shown.  Matter 
of  Grat  (D.  C,  Mass.),  36  Am.  B.  R.  524, 
228  Fed.  925. 

An  adjournment  on  the  ground  of  surprise 
wiU  not  be  granted  where  uie  surprise  relied 
upon  is  not  as  to  a  fact,  but  arises  from 
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adjourn  a  first  meeting  of  creditors  for  a  few  hours  in  order  that  claims  may 
be  presented  and  allowed,®  or  that  the  creditors  may  compose  their  differences 
in  the  case  of  a  no^hoice  vote.^**  If  there  is  a  postponement,  all  claims  proven 
in  the  interval  have  the  same  rights  as  those  previously  allowed.  When,  after 
the  first  meeting,  proper  amenchnents  are  granted  bringing  in  new  creditors, 
such  creditors,  it  seems,  may,  if  it  appears  that  their  votes  would  have  changed 
the  result,  petition  for  a  new  election  and,  if  successful  thereat,  oust  the 
elected  trustee.*^  The  referee-s  power  to  approve  or  disapprove  has  already 
been  considered." 

n.  VOTES  BY  CREDITORS. 

a.  Majority  in  number  and  amount. —  Subsection  a  provides  that  creditors 
shall  pass  upon  all  matters  submitted  to  them  by  a  majority  vote  "  in  number 
and  amount  of  claims  of  all  creditors  whose  claims  have  been  allowed  and  are 
present."  All  questions  duly  submitted  at  a  meeting  must  depend  upon  such 
a  majority  vote  for  their  determination.^  Nor  is  it  necessary  that  there  be  any 
definite  quonmi,  as  in  England ;  one  creditors  present  or  duly  represented  and 
entitled  to  vote  may  choose  a  trustee."  The  meaning  of  "present"  has 
been  somewhat  discussed.  The  better  opinion  is  that,  if  excluded  from  voting 
for  any  reason,  a  creditor,  though  actually  present,  is  not  present  for  the 
purpose  of  ascertaining  the  total  of  claims,^  A  partnership  creditor  can  be 
counted  only  as  a  single  individual.^® 

b.  Who  entitled  to  vote. — (1)  In  generai,. —  Creditors  only  are  entitled  to 
vote.^'^    Creditors  may  appear  and  vote  personally,  or  by  attorney  or  proxy  as 


oyersight  of  a  provision  of  law  as  to  the  cor- 
rect execution  of  a  letter  of  attorney.  In 
re  Finlay  (D.  C,  N.  Y.),  3  Am.  B.  R.  738, 
104  Fed.  675. 

9.  Matter  of  Rosenfeld-Goldman  Co.,  (D. 
C,  Mass.),  36  Am.  B.  R,  520,  228  Fed.  921. 

10.  When  postponement  permitted.-^  But 
where  the  vote  for  trustee  results  in  no 
choice,  the  unanimous  request  of  the  cred- 
itors for  an  adjournment  of  the  meeting  for 
twenty-four  hours  to  enable  them  to  compose 
their     differences,     if     possible,     should     be 

granted,  and  the  appointment  of  a  trustee 
y  the  referee  after  denying  such  request 
will  be  set  aside  and  an  election  ordered. 
In  re  Nice  and  Schreiber  (D.  C,  Pa.),  10 
Am.  B.  R.  639,  123  Fed.  987. 

11.  In  re  Perry,  Fed.  Cas.  10,998;  In  re 
Ratcliffe,  Fed.  Cas.  11,578;  In  re  Morgen- 
thal.  Fed.  Cas.  9,813. 

12.  See  pp.  704-708,  ante.  Compare  also 
generally,  S§  44  and  55. 

13.  Majority  in  number  and  amount  con- 
trols, Bellman  v.  Tobin  (C.  C.  A.  8th  Cir.), 
38  Am.  B.  R.  504.  In  this  case  the  court 
said:  "At  these  meetings  a  majority  of  the 
general  creditors  in  number  and  amount 
controls.  See  sections  55  and  68  of  the 
Bankruptcy  Act,  and  General  Order  No.  13. 
In  re  Lewensohn  (D.  C,  N.  Y.),  3  Am.  B.  R. 
299,  98  Fed.  578;  In  re  McGill  (C.  C.  A.,  6th 
Cir.),  5  Am.  B.  H.  155,  106  Fed.  57.  The 
courts  have  uniformly  enforced  these  dis- 
tinctive features  of  the  law.  It  is  true  that 
the  administration  of  the  estate  is  by  the 
court  and  not  by  creditors,  but  on  questions 
of  general  business  policy,  the  wishes  of  a 


majority  of  the  creditors  ought  not  to  be 
disregarded  except  for  good  cause  arising  out 
of  some  special  feature  affecting  the  par- 
ticular estate.  If  the  majority  seeks  a  fac- 
tional advantage,  to  the  injury  of.  the 
minority,  it  is  the  duty  of  the  court  to  inter- 
fere and  protect  the  rights  of  all.  But  so 
long  as  the  majority  seScs  no  advantage  ex- 
cept such  as  will  accrue  to  the  benefit  of  all 
creditors,  their  judgment  should  prevail,  un- 
less the  circumstances  are  quite  exceptional." 

14.  In  re  Mackellar  (D.  C,  Pa.),  8  Am. 
B.  R.  669,  116  Fed,  547;  In  re  Haynea,  Fed. 
Cas.  6,209.  Compare  Matter  of  Odntinental 
Building  and  Loan  Assoc.  (D.  C,  CaL),  36 
Am.  B.  R.  412. 

15.  Creditors;  when  "present." — Creditors 
whose  claims  have  been  allowed  are  not 
present  at  a  meeting  within  the  meaning  of 
section  66-a  of  the  bankrupt  act,  when  they 
are  not  permitted  to  participate  in  its  pro- 
ceedings. .  .  .  The  meaning  of  the  clause 
is  to  vest  the  power  of  creditors  in  those 
who  are  present,  and  not  allow  the  proceed- 
ings to  be  delayed  by  the  absence  of  those 
creditors  who  do  not  take  sufficient  interest 
to  participate;  but  it  is  not  its  meaning  to 
treat  those  as  present  who  are  excluded  from 
voting  by  the  referee.  In  re  Henschel  ( C.  C. 
A.,  2d  Cir.),  7  Am.  B.  R.  662,  113  Fed.  443, 
revg.  s.  c.  (Ref.,  N.  Y.),  6  Am.  B.  R.  26,  and 
(D.  C,  N.  Y.),  6  Am.  B.  R.  306,  109  Fed. 
861. 

16.  In  re  Purvis,  Fed.  Cas.  11,476. 

17.  Bankr.  Act,  §  1(9),  defines  the  term 
"  creditor."    See  also  Am.  B.  R.  Dig.  {  814. 
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will  hereafter  appear.^®    Relatives  and  friends  of  the  bankrupt  who  are  legiti- 
mate creditors  must  be  permitted  to  vote  like  other  creditors.^     A  member 
of  a  partnership  or  an  officer  of  a  corporation,  presenting  a  proof  of  debt, 
should  be  allowed  to  vote,^  though  if  represented  by  an  attorney,  the  former 
must  show  the  attorneys  authority  to  act,^^  and  the  mere  fact  that  a  claimant 
is  a  director  and  stockholder  of  a  bankrupt  corporation  does  not,  in  the  absence 
of  collusion  or  improper  influence,  disqualify  him  from  voting  for  a  trustee.^ 
The  shareholders  in  a  building  and  loan  association  are  creditors  entitled  to 
vote  for  trustee  upon  the  bankruptcy  of  the  association.^     A  receiver  in  a 
State  court  appointed  in  an  action  by  a  corporation  against  a  delinquent 
stockholder  may  be  deemed  a  "creditor"   of  such  stockholder  within  the 
meaning  of  this  section.^     Creditors  sometimes  appear  specially,  so  as  to 
assert  title  to  goods  sold  on  consignment,  or  to  save  their  rights  by  having 
objections  to  the  jurisdiction  noted ;  but  these  are  not  creditors  in  the  sense 
used  in  this  section.    That  the  creditors  of  a  partnership,  as  distinguished  from 
the  creditors  of  an  individual,  are  the  only  voters  on  matters  involving  the 
administration  of  partnership  estates,  seems  to  follow  by  analogy  from  §  5-b.* 
(2)  Peoof  Ain>  AixowAWCE   OF   cx-AiM. —  A  creditor  cannot  vote  until 
his  claim  has  not  only  been  '* proved,'**  which  means  the  mere  verification  of 
it  in  accordance  with  the  law  and  one  of  the  forms  prescribed  by  the  Supreme 
Court,  but  also  "allowed,"^  which  means  the  filing  of  such  proved  claim, 
without  objection,  with  the  proper ^  referee.     Even  if  filed,  it  seems  that  the 
referee  has  the  right  to  determine  its  voting  power,  if  the  same  is  called  in 
question.^     The  mere  filing  of  objection  will  not,  however,  be  sufficient  to 


IB.  (kneral  Order  IV.     Bee  Baakr.  Act, 

f  1(9). 

19.  Matter  of  Rothleder  (D.  C,  N.  Y.),  87 
Am.  B.  R.  116,  232  iFed.  39^. 

M.  The  mAiuging  officers  of  a  bankrupt 
corporation  may  Tote,  if  they  are  bona  fide 
creditors.  In  re  Korthem  Iron  Co.,  Fed. 
C^.  10,322,  14  N.  B.  R.  356. 

An  officer  of  a  bankntpt  corporation  and 
ita  attorney  are  entitled  to  vote  for  trustee 
on  any  allowed  claims  of  their  own  and  may 
not  be  flummarily  depriyed  of  that  right  on 
the  ground  of  interference  of  bankrupt's 
officers  with  appointment  of  trustee.  In  re 
Day  St  Co.  (C.  C.  A.,  2d  (Xr.),  24  Am.  B.  R. 
252,  178  Fed.  545,  affg.  23  Am.  B.  R.  56,  174 
Fed.  164. 

SI.  Compare  In  re  Finlay  (D.  C,  N.  Y.), 
3  Am.  B.  R.  738,  104  Fed.  675. 

M.  In  re  Stradley  ft  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  149,  187  Fed.  285. 

S8.  Merchants^  National  Bank  ▼.  Conti- 
n^itaJ  Bld^.  k  Loan  Association  (C.  C.  A., 
9th  dr.),  37  Am.  B.  R.  439,  232  Fed.  828. 
5M.  I>ijopht  V.  Chapman,  12  Am.  6.  R.  743, 
14  Oresr.  265,  75  P.  585,  citing  Collier  on 
Bankruptcy   (3d  ed.),  p.  304. 

S5.  In  re  Beck  (D.  C.  Mass.),  6  Am.  B. 
I.  554,  110  Fed.  140,  holding  that  in  case  of 
he  sepetrate  hanknipt<^  of  one  memher  of 
partnerahip,  his  individual  creditors  are 
n titled  to  vote  for  trustee,  though  all  the 
Bsets  belong  to  the  partnership,  and  there 
',  but  one  joint  creditor;  In  re  Purvis,  Fed. 


Cas.  11,476,  1  N.  B.  R.  193,  holding  that  cue 
of  several  joint  creditors,  who  are  not  part- 
ners, cannot  vote  without  the  consent  of  the 
others. 

86.  Compare  Bankr.  Act,  |  57 -a;  In  re 
Walker  (D.  C,  N.  Dak ),  3  Am.  B.  Ri  35,  96 
Fed.   550. 

87.  See  Bankr.  Act,  |  57-b;  In  re  Eagles 
(D.  C,  N.  Car.),  3  Am.  B.  R.  733,  99  Fed. 
696;  Clendenlng  v.  National  Bank  (Sup.  Ct., 
N".  Dak.),  11  Am.  B.  R.  245,  94  N.  W.  901; 
In  re  Henschel   (C.  C.  A.,  2d  Oir.),  7  Am. 

B.  R.  662,  113  Fed.  443. 

28.  Determination  of  validity  of  claims. — 
If ,  at  a  meeting  for  the  election  of  a  trustee, 
objections  are  made  to  a  daim,  the  referee 
has  either  to  disfranchise  the  claim  or  go 
forward  and  ascertain  in  a  summary  manner 
whether  or  not  the  claim  ought  to  be  voted 
upon,  and  his  decision  ouf^ht  not  to  be  set 
aside,  unless  so  plainly  unjust  as  to  amount* 
to  an  abuse  of  aiscretion.  Matter  of  Rosen- 
f eld-Goldman  Co.  (D.  C,.  Mass.),  36  Am.  B. 
R,  R.  520,  228  Fed.  921;  Matter  of  Grat  (D. 

C,  Mass.),  36  Am.  B.  R.  624,  228  Fed.  925. 
Referee  must  entertain  objections. — Where 

the  referee  in  proceedings  which  resulted  in 
the  election  of  trustee  overrules  objections 
of  certain  claims,  preferred  upon  the  ground 
that  the  claimants  were  preferred  creditors 
and  not  entitled  to  have  their  claims  allowed 
until  the  preferences  were  surrendered,  and 
accepts  the  proofs  of  such  claims  as  presented 
and  a  trustee  is  elected  thereupon,  the  pro- 
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exclude  a  claim  which^  on  an  examination — often  mere  oral  statements  of 
comisel  —  seems  to  be  bona  fideJ^  If  objection  is  made  and  a  prima  facie 
case  is  presented,  and  it  appears  that  the  vote  of  the  claim  objected  to  will 
be  decisive  of  any  matter  submitted  to  the  creditors,  the  referee  should  post- 
pone the  vote  imtil  the  validity  of  the  claim  can  be  determined.^  In  such  a 
case  it  may  even  be  necessary  to  appoint  a  receiver  ad  interim.^^ 

(3)  Combinations,  AJ^D  assignments.; — Combinations  of  creditors  to  con- 
trol judicial  proceedings  in  their  own  interests  will  not  be  favored.^  A  single 
interest  should  vote  as  a  single  interest,  and  not  otherwise.^  Where  a  number 
of  claims  have  been  assigned  to  one  person,  all  of  which  are  allowed,  he  is 
entitled  only  to  one  vote.^ 

0.  Creditors  not  entitled  to  vote. — (1)  Secured  cbepitobs. —  Subsection  b 
provides  that  creditors  holding  claims  which  are  secured  may  not  vote. 
Secured  claims  are  defined  in  section  1  (23).^  In  this  connection  §§  57-e-h 
should  be  consulted.  Such  claims  are  not  to  be  counted,  only  as  to  the 
excess  of  the  claim  over  the  value  of  the  security.  The  voting  power  of  a 
secured  debt  depends  on  the  value  of  the  security.^  This  is  often  ascer- 
tained summarily;  indeed,  is  sometimes  stipulated.  Again,  technicalities 
should  be  avoided.  At  the  same  time,  the  burden  clearly  rests  on  the  secured 
creditor  to  show  that  the  security  is  not  sufficient  to  pay  his  debt.  Such  a 
creditor  cannot  be  counted  or  allowed  to  vote,  unless  it  appears  that  there  will 


ceedings  are  erroneous  and  the  election  muat 
be  set  aside.  In  re  Malino  (D.  C,  N.  Y.), 
8  Am.  B.  R.  205,  118  Fed^  868. 

Claims  not  affecting  result. —  The  referee, 
at  a  meeting  for  the  election  of  a  trustee,  is 
not  bound  to  pass  upon  obiections  to  a  claim 
presented,  where  it  would  nave  been  so  voted 
as  not  to  affect  the  Result.  Matter  of 
Rosenf eld-Goldman  Co.  (D.  C,  Mass.),  36 
Am.  B.  R.  520,  228  Fed,  921.  Where  no 
harm  has  been  done  to  a  creditor  by  denying 
it  the  right  to  vote  for  trustee,  it  haa  no 
cause  for  complaint.  Merchants'  National 
Bank  v.  Continental  Building  &:  Loan  Asso- 
ciation {C.  C.  A.,  9th  dr.),  87  Am.  B.  R. 
439,  232  Fed.  828. 

89.  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wia. ) ,  4  Am.  B.  R.  528,  102  Fed.  747. 

80.  Postponement  of  vote. —  Consult  In  re 
Lake  Superior,  etc.,  Co.,  Fed.  Cas.  7,997 ; 
In  re  Herrman,  Fed.  Cas.  6,425 ;  In  re  Frank, 
Fed.  Cas.  5,050;  Matter  of  Rosenf eld-Gold- 
man Co.  (D.  C,  Mass.),  36  Am.  B.  R.  520, 
22&..Fed.  921.  Postponement  of  proof  was  re- 
quired under  the  former  law  (R.  S.,  i  6083), 
but  this  is  not  so  under  the  present  statute. 
Compare  also  In  re  Jackson  Fed.  Cas.  7,123; 
In  re  Milne  (D.  C,  N.  Y.),  20  Am.  B.  R. 
248,  250,  159  Fed.  280,  citing  Collier  on 
Bankruptcy   (6th  ed.),  p.  424. 

81.  Bankr.   Act,  §  2(3)    (15). 

32.  A  combination  of  creditors  for  the  con- 
trol of  judicial  proceedings  in  their  own  in- 
terests, as  distinguished  from'  the  interests 
of  the  general  creditors,  is  clearly  against 
public  policy;  as  where  certain  creditors  of 
several  allied  corporations,  prior  to  bank- 
ruptcy proceedings,  assigned,  for  value,  their 
claims  against  these  corporations,  in  trust, 
to    a    so-called    committee,    and    especially 


where  it  was  a  part  of  the  undertaking  and 
purpose  of  the  committee  to  purchase  in  the 
interest  of  these  particular  creditors^  as  a 
single  interest,  from  the  trustee  who  repre- 
sents all  the  creditors,  the  property  of  the 
bankrupt,  and  the  committee  should  not  l)e 
allowed  to  cast  more  than  one  vote  for  trus- 
tee instead  of  a- vote  for  each  claim  repre- 
sented by  them.  In  re  Kenney  Co.  ( D.  C, 
Ind.),  14  Am.  B.  R.  611,  136  Fed.  451. 

88.  In  re  Kenney  &  Co.  (D.  C,  Ind.),  14 
Am.  B.  R.  611,  136  Fed.  451. 

84.  In  re  Messengill  (D.  C,  N.  Car.),  7 
Am.  B.  R.  669,  113  Fed.  366;  In  re  Frank, 
Fed.  Cas.  6,050. 

SB.  In  re  Coe  (Ref.,  Ohio),  1  Am.  B.  R. 
275. 

86.  Bankr.  Act,  S  57-e.  Compare  also  In 
re  Cram,  Fed.  Cas.  3,343;  In  re  Davis,  Fed. 
Cas.  3,814;  In  re  Hanna,  Fed.  Cas.  6,027. 
And  see  In  re  Hunt,  Fed.  Cas.  6,884 ;  Emerine 
V.  Tarault  (C.  C.  A.,  6th  Cir.),  34  Am.  B.  R. 
55,  219  Fed.  68. 

The  right  of  a  secured  or  priority  creditor 
to  vote  for  trustee  upon  the  excess  of  his 
claim  over  his  security  or  priority  should 
be  correctly  determined  and  limited  to  the 
proper  amount,  and  where  no  petition  for 
re-examination  of  such  a  claim  or  the  de- 
termination of  its  value  has  been  filed  and  it 
is  claimed  that  the  value  of  the  security 
greatly  exceeds  that  placed  upon  it  by  the 
referee,  exceptions  to  his  ruling  will  be  over- 
ruled without  prejudice  to  the  right  of  the 
trustee  or  creditors  to  the  appointed  method 
under  General  Order  21,  subd.  6,  to  review 
the  ruling.  Matter  of  Columbia  Iron  Works 
(D.  C,  Mich.),  14  Am.  B.  R.  526,  142  Fed. 
234. 
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be  a  deficienejr,  and  then  only  to  the  amount  of  the  deflcit.  Secured  creditors 
often  conflider  their  security  of  so  little  value  that  they  surrender  it,  or  offer 
80  to  do,  in  their  proof  of  debt  If  so,  they  vote  on  the  entire  amount*^ 
Even  if  the  security  is  upon  exempt  property,  the  creditor  is  only  allowed 
to  vote  on  the  unsecured  balance.^ 

(2)  CfiEDiTORd  ENTiTUBD  TO  PRioBiTY. —  The  preceding  paragraph  is 
equally  applicable  here.  Sections  64-a-b  should  also  be  read.  As  priority 
creditors  may  reasonably  expect  to  be  paid  in  full,  instances  where  they  may 
participate  in  votes  at  creditors'  metings  will  be.  rare. 

(3)  Pbefbbeed   creditobs. — ^A   preferred   creditor   cannot   vote   without 

surrendering  his  preference.^     It  is  necessary  for  a  creditor  in  order  to 

prove  a  claim  and  take  part  in  a  creditors'  meeting  to  waive  any  lien  or 

preference  or  security  in  his  favor.***^    He  is  not  even  a  creditor  in  the  sense 

here  used  until  he  surrenders  his  advantage.     When  he  does  so  voluntarily,*^ 

he  is  entitled  to  vote  the  full  amount  of  his  claim.     In  this  connection,  the 

changes  in  the  definition  of  "preference"  made  by  the  amendatory  act  of 

1903  should  be  observed.'*^     Whether  the  obtaining  of  a  lien  through  legal 

proceedings,^  within  four  months  of  the  bankruptcy,  constitutes  the  creditor 

obtaining  it  a  "j)referred  creditor"  may  be  doubted.**    It  has  been  held  that 

it  does  not  because  the  lien  is  avoided  by  section  OT-f.***    It  is  not,  however, 

important  in  this  connection ;  the  claims  of  such  creditors  can  be  objected  to 

and  postponed. 

d.  Votes  by  attorneys  in  fact. —  The  law  permits  proxy  voting,  provided 
the  agent,  attorney  or  proxy  is  duly  authorized.*^  The  meaning  of  these  last 
words  seems  to  be  indicated  by  General  Order  XXI  (6),  supplemented  by 
Forms  Nos.  20  and  21.*''    Attorneys  at  law  representing  creditors  of  a  bank- 


37.  See  In  re  Parks,  Fed.  Cos.  10,754;  In 
re  High,  Fed.  Cas.  6,473, 

3S.  In    re   Lantzenheimer    (D.   C,  Iowa), 
10  Am.  B.  R  720,  124  Fed.  716. 

39.  Bankr.  Act,  |  67 -g.  Stevens  r.  N*ave- 
ifcCoTd  Mercantile  Co.  (C.  C.  A.,  8th  Cir.), 
7  Am.  B.  R.  609,  150  Fed.  71.  For  a  case 
?-here  a  preferred  creditor  was  improperly 
Uowed  to  vote,  see  In  re  Malino  (D.  C, 
Qwa),  8  Am.  B.  R.  205,  118  Fed.  ^68. 
40.  Waiver  of  lien  by  proying  claim  and 
Dting  at  crediton'  meeting  to  elect  tnutee. 
-One  who  claims  a  mechanic's  lien  hut 
lives  it  on  proving  a  claim  in  hankmptcy 
-ainst  the  contractor,  having  voted  upon 
e  claim  and  transacted  other  business  as 
creditor  at  a  meeting  of  creditors  for  the 
ction  of  a  trustee,  may  not  thereafter 
;ert  that  through  the  mistake  made  by  a 
rk  of  the  lawyer  who  drew  the  proof  of 
im  the  waiver  therein  was  broader  than 
intended,  where  the  lien  sought  to  be 
served  must  have  been  collected  out  of  the 
ceeds  of  a,  contract  which  were  the  prop- 
^  of  bankrupt.  Brown  v.  City  National 
k  (Sxip.  Ct.,  N.  Y.),  26  Am.  B.  R.  638, 
\^.    Y.    Misc.   201. 

..    See    under  Section  Fifty-seven  of  this 
:. 

L    See   under  Section  Sixty  of  this  work. 
.    See    under  Section  Sixty-seven  of  this 


44.  Bankr.  Act,  S  57-d. 
46.  In  re  Scully  (D.  C,  Pa.),  6  Am.  B.  R. 
716,  108  Fed.  372. 

46.  Bankr.  Act,  |  1  (9).  See  also  Am. 
B.  R.  Dig.,  I  315. 

Revenue  stamp. —  Letters  or  power  of  at- 
torney giving  authority  to  vote  for  a  trustee 
must  bear  a  revenue  stamp  under  the  Emerg- 
ency Revenue  Law  of  October  22,  1914.  Mat- 
ter of  Capital  Trading  Co.  ( D;  C,  N.  Y. ) ,  36 
Am.  B.  R.  339,  229  Fed.  806. 

Power  of  referee  to  pass  upon  validity 
of  powers  of  attorney. —  The  referee,  pre- 
siding at  the  first  meeting  of  creditors  for 
the  election  of  a  trustee,  must  determine  who 
are  to  make  up  its  constituent  members,  and 
he  has  the  rignt  to  refuse  to  allow  one  offer- 
ing to  qualify,  who  acts  under  a  power  of 
attornev  nominally  executed  by  the  creditors^ 
but  in  fact  procured  by  the  bankrupt  in  order 
to  vote  for  his  choice  of  trustee.  In  re  Mc- 
GiU  (C.  C.  A..  6th  Cir.),  5  Am.  B.  R.  166, 
106  Fed.  67,  affg.  Falter  v.  Reinhard  (D.  C, 
Ohio),  4  Am.  B.  R.  782,  104  Fed.  292.  See 
also  In  re  Rekersdrea  (D.  C,  N.  Y.),  5  Am. 
B.  R.  811,  108  Fed.  206;  In  re  Dawille 
Woolen  Co.  (D.  C,  Ct.),  8  Am.  B.  R.  85,  114 
Fed.  674;  In  re  Pfromm,  Fed.  Cas.  11,061. 

47.  Powers  must  be  executed  aa  indicated 
in  the  forms.  In  re  Henschel  (C.  C.  A.,  2d 
Cir.),  7  Am.  B.  R.  662,  113  Fed.  443.  A  com'- 
missioner  of  deeds  should  not  be  permitted  to 
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rupt,  although  in  good  standing  and  duly  admitted  to  practice  in  the  United 
States  courts,  must,  before  being  entitled  to  vote  for  a  trustee^  present  a  duly 
executed  power  of  attorney  in  the  form  prescribed,*®  also,  where  the  attorney 
represents  a  partnership  or  corporation,  the  power  must  be  accompanied  by 
the  oath  called  for  by  General  Order  XXI  (.6).**  The  cases  under  the  former 
law  are  to  the  same  effect.^  Perhaps  caution  requires  this,  and  it  is  quite 
apparent  that  recognized  practice  and  the  weight  of  authority  requires  attorneys 
at  law  to  obtain  letters  or  other  instruments  showing  authority  to  represent 
their  client  creditors.  It  is  suggested  that  these  cases  have  not  given  proper 
force  to  the  words  "  when  a  creditor  is  not  represented  by  attomey-at-law,  '* 
in  the  caption  of  Farm  No.  20,  or  the  second  sentence  of  General  Order  IV. 
Unless  there  is  strong  reason  —  and,  save  in  the  large  cities  where  perhaps 
disbarment  means  little,  there  seems  to  be  none  —  it  is  submitted  that  the 
ancient  practice  of  recognizing  for  all  purposes  an  attorney  who  appears  for 
a  party  might  well  be  followed.  Written  appearances  should,  however,  be 
required.^  An  attorney,  who  prepared  the  bankrupt's  petition,  his  services 
then  terminating,  may  vote  upon  claims  sent  to  him  without  his  solicitation  or 
the  procurement  of  the  bankrupt.^  An  attorney,  who  holds  a  power  of  attorney 
from  a  creditor,  jointly  with  the  bankrupt's  attorney,  should  not  be  per- 
mitted to  vote."  Such  powers  of  attorney  to  be  effectual  as  a  grant  of 
right  to  vote  must  be  secured  in  good  faith  without  collusion  with  the  bank- 


eaet  votes  for  a  trustee  under  a  power  of  at- 
torney acknowledged  before  himself.  Matter 
of  Grossman  (D.  C,  N.  Y.),  34  Am.  B.  R.  32, 
225  Fed.  1020.  Compare,  for  rulings,  under 
former  law,  In  re  Christley,  Fed.  Cas.  2J02; 
In  re  Barrett,  Fed.  Cas.  1,043. 

48.  In  re  Blankfein  (D.  C,  N.  Y.),  3  Am. 

B.  R.  165,  97  Fed.  191;  In  re  Richards   (D. 

C,  N.  Y.),  4  Am.  B.  R.  631,  103  Fed.  849; 
In  re  Scully  (D.  C,  Pa.),  5  Am.  B.  R.  716, 
108  Fed.  372;  In  re  Lazoris  (D.  C,  Wis.), 
10  Am.  B.  R.  31,  120  Fed.  716;  In  re 
Eagles  &  Crisp  (D.  C,  N.  Car.),  3  Am.  B. 
R.  733,  99  Fed.  696;  In  re  Henschel,  (D.  C, 
N.  Y.),  6  Am.  B.  R.  305,  109  Fed.  861;  Mat- 
ter of  Capital  .Trading  Co.,  (D.  C,  N.  Y.), 
36  Am.  B.  R.  339,  229  Fed.  806.  See  also 
In  re  Hawley  (D.  C,  N.  Y.),  220  Fed.  372; 
In  re  Henschel,  (C.  C.  A.,  2d  Cir.),  7  Am. 
B.  R.  762,  113  Fed.  443.  Contra :  In  re 
Crooker  Co.,  (Ref.  Mass.),  27  Am.  B.  R.  241; 
In  re  Brown,  2  N.  B.  N.  Rep.  590;  In  re 
Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  hold- 
ing that  an  attorney  in  good  standing  need 
not  present  a  passport,  in  the  nature  of  a 
power  of  attorney,  every  time  he,  in  his  pro- 
fessional capacity,  approaches  the  domain  of 
bankruptcy.  His  authority  to  make  a  reason- 
able request  or  motion  will  ordinarily  be 
presumed.    See  Am.  Bankr.  Dig.  8  315. 

Representation  by  attorney.— The  fact 
that  a  relative  of  the  bankrupt  sought  to 
have  the  attorney  for  the  bankrupt  vote  his 
claim  and  the  claims  of  other  relatiyes  but 


the  attorney  stated  it  was  inconsistent  and 
suggested  that  another  attorney  in  the  same 
office  represent  him  and  that  the  present  re- 
ceiver would  be  a  proper  man  for  trustee, 
does  not  warrant  the  rejection  of  the  votes 
of  such  creditors,  especially  where  it  appears 
that  the  bankrupt  neither  openly  nor  secretly 
endeavored  to  control  or  Influence  the  selec- 
tion of  a  trustee.  Matter  of  Rothleder  (D. 
C,  N.  Y.),  37  Anr.  B.  R.  116,  232  Fed.  398. 

48.  In  re  Finlay   (D.  C,  N.  Y.),  3  Am. 

B.  R.  738,  104  Fed.  675;  In  re  Blue  Ridjge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R,  36, 
125  Fed.  619,  holding  that  the  General  Order 
is  sufficiently  complied  with  where  the  oath 
is  contained  in  the  proof  of  debt. 

50.  In  re  Purvis,  Fed.  Cas.  11,476;  In'  re 
Kneopfel,  Fed.  Cas.  7,891 ;  Martin  v.  Walker, 
Fed.  Cas.  9,170. 

51.  Form  No.  26,  under  the  former  law, 
was  not  so  captioned.  Consult  In  re  Oasser 
(C.  C.  A.,  8th  Cir.),  6  Am.  B,  R.  32,  104 
Fed.  637. 

58.  Compare,  for  practice  in  accordance 
with  these  views,  1  N.  B.  N.  113  (rule  6), 
and  p.  116,  Form  A.  See  also  In  re  Gasser 
(C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104 
Fed.  637,  and  In  re  Northern  Ircm  Co.,  Fed. 
Cas.   10,322. 

53.  In  re  Cooper  (D,  C,  Pa.),  14  Am.  B. 
R.  320,  135  Fed.  196. 

54.  Matter  of  Columbia  Iron  Works   (D. 

C,  Mich.),  14  Am.  B.  R.  526,  142  Fed.  234. 
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rupt  or  his  attorney.**     A  power  of  attorney  must  be  produced  before  the 
dose  of  the  meeting.*^ 

e.  Practioc.— The  practice  in  voting  at  creditor^  meetings  is  indicated  in 
what  goes  before.   Claims  are  called  for  allowance  at  the  first  meeting,  and 
shonJd  be  at  every  continuance  day.     At  the  same  time,  appearances,  either 
in  person,  by  attorneys,  or  by  agents  or  proxies,  should  be  noted.     If  any 
power  of  attorney  or  proof  of  debt  is  objected  to,  the  referee  will  often  deter- 
mine the  question  summarily.     Sometimes  such  matters  are  postponed  until 
alJ  other  dainui  are  called,  to  determine  whether  the  objections  will  affect 
the  result.    Votes  are  usually  taken  viva  vocej"  and,   at  the  conclusion, 
the  result  announced  by  the  referee,  he  at  the  same  time  noting  in  his 
minute-book  the  vote  t£^en  and  the  subject  decided."     After  this  is  done, 
other  votes  cannot  be  received,  Aor  ^ould  a  creditor  be  allowed  to  change  his 
Yote,"^    Keferees  usually   have   filing   and    approval    stamps,    which,    when 
imprinted  on  the  proofs  or  powers,  indicate  the  action  talcen.     There  are, 
of  course,  slight  variances  in  practice  in  every  referee  district.    Any  method 
which  wiU  permit  an  expression  of  the  wishes  of  all  creditors  entitled  to 
7ote^  without  suggestion  from  or  interference  by  the  presiding  referee,  is  all 
hat  is  required-    The  effect  of  a  disagreement  of  creditors  on  an  election  of 
nistee  is  considered  elsewhere.*^ 


55.  Good  faith  in  Mcuring  powers  of  at- 

cney, —  Powers  of  attorney  obtained 
ough  the  infinence  of  the  attorneys  for 
ijtars  who  have  received  aUeged  prefer- 
es  may  not  be  used  in  the  selection  of  a 
itee,  especially  in  a  case  where  the  un- 
red  creditors  have  no  possible  way  of 
Fzing  on  their  claims  umess  the  trustee 
tie  to  recover  the  illegal  preference.  Mat- 
)f  Law  (Ref-,  111.),  13  Am.  B.  R.  650, 
by  district  court.  No  attorney  should 
rmitted  to  vote  any  claim  that  hae  come 
m  through  the  instrumentality  of  the 
upt,  in  fuxniahing  him  with  a  list  of 


the  creditors  before  the  schedules  are  filed. 
In  re  Lloyd  (D.  C,  Wis.),  17  Am.  B.  R.  96, 
148  Fed.  92. 

56.  In  re  Blue  Ridge  Packing  Co.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  126  Fed.  619,  holding 
that  the  production  of  a  missing  power  of 
attorney  after  the  election  of  a  trustee  and 
the  close  of  the  meeting  comes  too  late. 

57.  Compare  In  re  Pearson,  Fed.  Cas. 
10,878, 

58.  The  use  of  Form  Xo.  22  is  not  general. 

59.  In  re  Scheiffer,  Fed.  Cas.  12,445;  In  re 
Lake  Superior,  etc.,  Co.*,  Fed.  Cas.  7,997. 

60.  See  Bankr.  Act,  §  44. 


SECTION  FIFTT-SEVEN 


PROOF  AND  ALLOWANCE  OF  CLAIMS. 

§  57.  Proof  and  allowance  of  claims.— a  Prdof  of  claims  shall  consist 
of  a  statement  under  oatli,  in  writing,  signed  by  a  creditor  setting 
forth  the  claim,  the  consideration  therefor,  and  whether  any,  and,  if 
so,  what  securities  are  held  therefor,  and  whether  any,  and,  if  so, 
what  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument  of  writing, 
such  instrument,  unless  lost  or  destroj^ed,  shall  be  filed  with  the 
proof  of  claim.  If  such  instrument  is  lost  or  destroyed,  a  statement 
of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction  shall 
be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  dis- 
allowed, such  instrument  may  be  withdrawn  by  permission  of  the 
court,  upon  leaving  a  copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of  allowance,  be 
filed  by  the  claimants  in  the  court  where  the  proceedings  are  pending, 
or  before  the  referee  if  the  case  has  been  referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  upon 
receipt  by  or  upon  presentation  to  the  court,  unlesa  objection  to 
their  allowance  shall  be  made  by  parties  in  interest,  or  their  con- 
sideration be  continued  for  cause  by  the  court  upon  its  own  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may 
be  allowed  to  enable  such  creditors  to  participate  in  the  proceedings 
at  creditors'  meetings  held  prior  to  the  determination  of  the  value 
of  their  securities  or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of 
their  securities  or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon  as 
the  convenience  of  the  court  and  the  best  interests  of  the  estates 
and  the  claimant  wiU  permit. 

g  The  claims  of  creditors  who  have  received  preferences^  voiddble 
under  section  sixty ^  subdivision  b,  or  to  whom  conveyances,  transfers, 
assignments,  or  incumbrances,  void  or  voidable  under  section  sixty- 
seven,  subdivision  e,  have  been  made  or  given,*  shall  not  be  allowed 
unless  such  creditor  shall  surrender  such  preferences,  conveyances, 
transfers,  assignments,  or  incumbrances* 


^Amendments  of  1903  in  italics. 
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The  value  of  securities  held  by  secured  creditors  shall  be  deter- 
ed  by  converting  the  same  into  money  according  to  the  terms, 
he  agreement  pursuant  to  which  such  securities  were  delivered 
ich  creditors  or  by  such  creditors  and  the  trustee,  by  agreement, 
tration,  compromise,  or  litigation,  as  the  court  may  direct,  and 
imonnt  of  such  value  shall  be  credited  upon  such  claims,  and  a 
lend  shall  be  paid  only  on  the  unpaid  balance. 
iVhenever  a  creditor,  whose  claim  against  a  bankrupt  estate 
jured  by  the  individual  undertaking  of  any  person,  fails  to  prove 
claim,  such  person  may  do  so  in  the  creditor's  name,  and  if  he 
arge  such  undertaking  in  whole  or  in  part  he  shall  be  subrogated 
it  extent  to  the  rights  oi  the  creditor. 

ebts  owmg  to  the  United  States,  a  State,  a  county,  a  district,  or 
licipaJity  ai3  a  penalty  or  forfeiture  shall  not  be  allowed,  except 
e  amount  of  the  pecuniary  loss  sustained  by  the  act,  transaction, 
oceeding  out  of  which  the  penalty  or  forfeiture  arose,  with 
table  and  actual  costs  occasioned  thereby  and  such  interest  as 
ave  accrued  thereon  according  to  law. 

aims  which  have  been  allowed  may  be  reconsidered  for  cause 
sallowed  or  rejected  in  whole  or  in  part,  according  to  the 
s  of  the  case,  before  but  not  after  the  estate  has  been  closed, 
lenever  a  claim  shall  have  been  reconsidered  and  rejected,  in 
)r  in  part,  upon  which  a  dividend  has  been  paid,  the  trustee 
cover,  from  the  creditor  the  amount  of  the  dividend  received 
Le  claim  if  rejected  in  whole,  or  the  proportional  part  thereof 
ted  only  in  part, 

te  claim  of  any  estate  which  is  being  administered  in  bank- 
against  any  like  estate  may  be  proved  by  the  trustee  and 
by  the  court  in  the.  same  manner  and  upon  like  terms  as 
ns  of  other  creditors. 

ms  shall  not  be  proved  against  a  bankrupt  estate  subsequent 
Bar  after  the  adjudication ;  or  if  they  are  liquidated  by  litiga- 
the  final  judgment  therein  is  rendered  within  thirty  days 
-  after  the  expiration  of  such  time,  and  then  within  sixty  days 
f  rendition  of  such  judgment:  Provided,  That  the  right  of 
nd  insane  persons  without  guardians,  without  notice  of  the 
ig's,  may  continue  six  months  longer. 


rovisiona:  In  U.  S.:  As  to  who  may  make  proof.  Act  of  1867,  §  22,  R.  S., 
?;  Act  of  1841,  %  5;  and  take  proof,  Act  of  1867,  {  22,  R.  S.,  §  5079;  Act  of 
§  5;  A«  to  manner  of  prodf,  Act  of  1867,  §  22,  R.  S.,  §  6077;  Act  of  1841, 
7 ;  As  to  inspection  and  allowance  of  'claims,  Act  of  1867,  S  22,  R.  S.,  |§  5080, 
Act  of  1841,  §8  6,  7;  Act  of  1800,  §§  16,  37,  39;  As  to  postponing  allowance 
ms  objected  to.  Act  of  1867,  S  23,  R.  S.,  §  5083;  As  to  proof  of  preference 
Act  of  1867,  i  23,  R.  S.,  S  5084. 
Act  of  1883,  Schedule  II.  General  Rules  219-231. 
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CiMs-referenoes:    To  the  law;    Definitions  of  creditor^  S  1(9) ;  of  debt,  fi  1(11) ;  of  secured 

creditor,  §  1(23). 
Jurisdiction  to  allow,  disallow  and  reccmsider  claims,  |  2(2). 
Bankrupt  to  examine  claims  and  to  notify  trustee  of  proof  of  false  claim,  i  7-a 

(3)    (7). 
Provable  debts  only  are  dischargeable,  |  17. 
Presentation  of  false  claim  for  proof,  punishment,  §  29-b. 
Allowance  or  disallowance  of  claims  at  first  meeting  of  creditors,  |  55-b. 
Creditors  holding  allowed  claims  to  vote,  §  66-a. 
Notice  to  creditors  of  all  meetings  of  creditors,  S  58-a(3). 
Offsets  and  counterclaims,  §§  60-c,  68;  as  to  codebtors,  {  16. 
Provable  debts,  §  63 ;  priority  claims,  §  64. 
To  the  General  Orders:    Pi'oofs  of  claims  to  be  filed  with  either  referee  or  clerk,  XX. 
Depositions  to  prove  claims;  assigned  claims;  contingent  claims,  XXI. 
Transmission  of  proved  claims  to  clerk,  XXIV. 
Compromise  or  settlement  of  claims,  XXVIII. 
To  the  Official  Forms:    List  of  debts  proved  at  first  meeting,  No.  19. 

Proof  of  unsecured  debt.  No.  31;  of  secured  debt.  No.  32;  of  debt  due  corporation, 

No.  33 ;  of  debt  by  partnership.  No.  34 ;  by  agent  or  attorney.  No.  35 ;  of  secured 

debt  by  agent,  No.  36. 
AfiSdavit  of  lost  bill  or  note.  No.  37.  - 
Order  reducing  claim,  No.  38;  expunging  claim,  No.  39. 
See  forms  in  Hagar  4t  Alexander's  Bankruptcy  Forms,   (2d  Ed.). 


SYNOPSIS  OF  SECTION. 
PROOF  AND  ALLOlBirAlf  CB2  OV>  CLAIMS. 

I.  Proof  and  Allowance  in  General,  780. 

a.  Scope  of  section,  780. 

b.  Compcarative  legislationy  781. 

c.  Distinction  between  proof  and  allowance  of  claims,  781. 
n.  Proof  of  Claims,  782. 

a.  General  requirements,  782. 

b.  Proof  as  evidence;  prima  facie  case,  783. 

c.  Allegations  of  proof,  784. 

d.  Statement  as  to  consideration,  785. 

e.  Requirements  of  General  Order  XXI,  786. 

f .  Requirements  of  official  formes,  786. 

g.  Before  whom  proofs  taken,  787, 
h.  Who  may  make  proof,  787. 

(1)  In  general,  787. 

(2)  Relatives  as  creditors,  787. 

(3)  Claims  by  corporations,  stockholders  or  bondholders,  788. 

(4)  Proof  by  agent,  attorney  or  proxy,  788. 
i.  Against  whom  made,  789. 

].  Proof  of  assigned  claims,  789. 

(1)  In  general,  789. 

(2)  Rights  of  claimants  of  assigned  claims,  789. 
k.  How  proven,  if  evidenced  by  a  written  instrument,  790. 

1.  Debts  created  by  fraud,  791. 
m.  Claims  by  one  bankruptcy  estate  against  another,  791. 
n.  Statem>ent,  transcripts  of  judgments,  etc.,  attached,  791. 
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Proof  of  Claims — Contiimed. 

0.  Amendment  of  proofs  of  daimSy  792. 

(1)  In  GSNBaAL,  792. 

(2)  Cases  where  ahendhbnt  will  be  allowed,  792. 

(3)  auendkent  afteb  the  expiration  of  tear,  793. 

(4)  Withdrawal  op  claim,  795. 
p.  Filing  proofs  of  daims,  795. 

Proof  of  Sectiredi  Priority  and  Preferred  Claims,  795. 

a.  In  general,  795. 

b.  Secured  daims,  795. 

(1)  In  general,  795. 

(2)  What  constitutes  a  secured  creditor,  795. 

(3)  Claim  secured  bt  other  fund  or  estate  or  bt  third  party, 

796. 

(4)  surobndsr  of  security,  797. 

(5)  Retention  of  security;  effect  on  proof  of  claim,  798. 

(6)  Ascertaining  value  op  securities,  799. 

(7)  Effect  of  proving  secured  debt  as  unsecured,  801. 

c.  Priority  daims,  802. 

d.  Preference  dmms,  802. 

(1)  In  general,  802. 

(2)  The  amendments  of  1903,  803. 

(3)  Meaning  of  the  amendments,  803. 

(4)  Effect  of  amendments  of  1903,  804. 

(5)  Cases  prior  to  amendment  of  1903  still  valuable,  804. 

(6)  When  surrender  required,  805. 

(I    )  /n  general,  805. 

(II  )  ComjnUsory  surrender  not  a  penalty,  806. 

(III)  ResvU  of  transadions  beneficial  to  estate,  806. 

(IV)  Intent  to  prefer,  807. 

(Y  )  Distind  and  independent  debts,  808. 

(7)  Payment  of  notes  discounted  at  a  bank,  808. 

(8)  What  is  a  surrender,  809. 

(I    )  Compulsory  surrender;  effed  on  proof,  809. 
(II  )  Rvle  undsr  former  law,  809. 

(Ill)  Surrender  by  diredion  of  court  or  as  a  resuU  of  litigation, 
809. 
Subrogation  daims,  810. 

(1)  In  general,  810. 

(2)  Claim  of  principal  to  be  proved,  811. 

(3)  Surety  on  attachment  bonds,  811. 

(4)     RJTSTORATIPN  of  PREFERENTIAL  PAYMENTS,   811. 

Penalty  and  forfeiture  daims,  812. 

sts  OIL  Claims,  812. 

Tn  general,  812. 

Obje€Aion  before  allowance,  812. 

(1)   Proceedings  on  contest,  812. 
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(2)  fobm  of  and  manner  of  making  objepnons,  813.     ^ 

(3)  Who  may  object,  813. 

(4)  Testimony  upon  hearing  objections,  813. 

(5)  Determination  of  referee,  814. 
0.  Reoonsideralion  and  rejecHont  814. 

(1)  Practice  and  petition,  814. 

(I)  In  general,  814. 

(II)  Jurisdiction  of  court  or  referee,  815. 
(Ill)   Petition;  who  may  present,  815. 

(IV)  Practice  on  application;  pleadings,  ?iearing  ami   evidence, 
816. 

(V)  Decision;  form  of  order,  817 

(VI)  Reineu)  of  order,  818. 

(VII)  Costs  and  expenses,  818. 

(2)  Recovery  of  dividends  in  such  cases,  818. 
V.  Time  Limitation  on  the  Allowance  of  ClaimSi  818. 

a.  Purpose  and  effect  of  limitation,  818. 

(1)  In  general,  818. 

(2)  Application  of  limitation,  819. 

(3)  Filed  with  referee,  820. 

(4)  Presentation  to  trustee,  820. 

(5)  Presentation  of  facts  showing  claim,  820. 

(6)  Exceptions  to  requirement,  821. 

b.  Claims  against  property,  821. 

c.  Liguidated  by  litigation,  821. 

il)  In  General,  821. 

(2)  What  constitutes  litigation,  822. . 

(3)  Recovery  of  preferences  or  setting  aside  uens  and  trans- 

fers, 822. 

(4)  Limitation  as  to  time,  823. 

d.  Proof  after  expiration  of  year,  823. 
VI.  Effect  of  Proof  and  AUowancei  825. 

a.  In  general,  825. 

b.  Waiver  of  lien,  825. 


I.  PROOF  AND  allowance  IN  GENERAL. 

a.  Scope  of  section. —  This  section  is  the  guide  to  the  practice  upon  the 
proof  and  allowance  of  claims  against  the  bankrupt.  It  prescribes  with  some 
definiteness  what  is  to  be  done  by  the  creditor  to  secure  an  allowance  of  his 
claim.  It  determines  what  those  creditors,  who  have  security  or  priority 
in  part  for  their  claims,  may  do  to  secure  an  allowance  of  their  unprotected 
balances.  It  states  the  duty  to  be  performed  by  those  creditors  who  have 
received  void  or  voidable  preferences  in  order  that  their  claims  may  be 
allowed.  In  case  of  a  contest  on  claims,  it  sets  out  the  practice  in  hearing 
objections,  and  provides  for  a  rejection  of  a  claim  presented,  and  the  recon- 
sideration of  a  claim  allowed.     It  will  be  noticed  bv  references  hereafter 
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ted  that  the  practice  hjerein  prescribed  is  largely  supplemented  by  the 
leral  orders/  and  the  official  fonns  also  indicate  the  essential  requirements 
'  a  due  presentation  and  allowance  of  claims  against  the  bankrupt's  estate.^ 
6  section  does  not  attempt  to  declare  what  are  and  what  are  not  provable 
>ts;  this  is  left  for  a  subsequent  section  and  will  be  hereafter  considered.^ 
►.  Comparative  legislation. —  The  English  bankruptcy  law  goes  into  great 
ail  on  the  subject  of  the  proof  and  allowance  of  claims.*  Its  practice 
proving  debts  is  not  essentially  different  from  our  own,  and  will,  there- 
%  be  found  suggestive.  So  also  of  our  law  of  1867.  The  facts  necessarily 
rvn  in  a  proof  of  debt  were  more  numerous*  and,  early,  in  its  administra- 
,  the  taking  of  proofs  was  limited  to  certain  Federal  officers ;  •  but  th^ 
low,  proof  was  made  by  an  affidavit  in  the  nature  of  a  deposition,^  the 
»ral  orders®  and  forms  •  and  were  practically  identical  with  those  now  in 

Precedents  under  that  law  are  still  valuable. 
Distinction  between  proof  and  allowance  of  claims. —  The  language  of  the 
in  relation  to  the  distinction  between  the  allowance  of  claims  and  the 
f  of  claims  is  carefully  observed  throughout  §§  55,  57  and  elsewhere, 
proof  of  a  claim  is  one  thing,  its  allowance  by  the  court  is  quite  a 
rent  step.  When  the  act  refers  to  a  proof  of  a  claim  it  means  the  depo- 
1  or  statement  of  the  creditor.  When  it  refers  to  its  acceptance  by  the 
s,   it  uses  the  word  allowed  or  allowance.^     The  distinction  between 


ee  General  Orders,  XX,  XXI,  XXIV 
XVIII. 

se  Official  Fornw,  Nos.  .1^21,  31'-39. 
ankr.  Act,  {  63,  and  discussion  there- 
It  should  be  noticed,  however,  that 
ion  g  prevents  the  allowance  of  claims 
itors  who  have  received  void  or  void- 
eferences,  except  when  the  preferences 
rendered ;  that  subsection  ;  limits  the 
tee  of  claims  for  penalties  and  for« 
;;  that  subsection  m  permits  the  proof 
im  of  one  bankrupt  estate  against  an- 
md  that  subsection  n  places  a  time 
on  upon  the  provmbilitv  of  debts, 
ubsections  are  closely  related  to  the 
of  the  proivability  of  debts. 
i  ''Analogous  Provisions,"  BUpra. 
:  of  1867,  J  22,  R.  S.,  §  6077. 
:  of  1867,  {  22,  R.  S.,  §{  5076,  5079. 

R.  S.,  §§  5076- A,  6076-B. 
a  pare  In  re  Strauss,  Fed.  Oas.  13,532; 
:ider.    Fed.    Cas.   4,326;    In   re   Port 
►ry  Dock  Co.,  Fed.  Cas.  11,293;  IHit- 
reeraan.  Fed.  Cas.  4,210. 
of  1867,  General  Order  XXXIV. 
of  1867,  Forms  Nos.  21,  22,  23,  24, 

iter    of    Back  Bay  Automobile   COb 

ass.),  19  Am.  B.  R.  33. 

and   allowance  of  claims  are  sepa- 

distinct  steps. —  In  the  case  of  In 
IS    (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R. 

Fed.  177,  77  C.  C.  A.  473,  the 
isidered   the  various  subsections  of 

and  concludes:  "  From  these  vari- 
ns  we  deduce  the  following  proposi- 
at  proof  and  allowance  of  claims 
eparate  and  distinct  steps;  that  a 
ement   of .  a  claim  in  writing,  duly 


verified  and  filed  with  a  referee,  if  made 
within  a  year,  is  sufficient  to  take  the  claim 
out  of  the  statutory  limitation,  even  though 
it  may  be  allowed  or  liquidated  and  allowed 
afterward.  We  think  that  section  93-b  must 
be  interpreted  in  the  light  of  the  other  sec- 
tions of  the  law  and  that  to  construe  it  as 
meaning  that  no  proof  of  unliquidated  claims 
can  be  filed  until  the  predse  amount  due 
thereon  is  established  will,  in  practical  opera- 
tion, make  an  allowance  of  such  claims  im- 
possible for  the  reason  that  a  hostile  trustee 
or  creditor  can  easily  delay  the  liquidation 
until  after  the  expiration  of  the  year.  The 
more  reasonable  and  sensible  construction  is, 
that  the  filing  of  the  proof,  like  the  filing 
of  a  declaration  at  common  law,  if  made 
within  the  time,  takes  the  claim  out  of  the 
statute  of  limitations,  and  that  after  such 
proof  is  made,  the  claim  is  before  the  court 
to  be  dealt  with  as  the  interests  of  the  bank- 
rupt and  the  creditor  may  require.**  See 
also  In  re  Standard  Telephone  &  Electric  Co. 
(D.  C,  Wis.),  26  Am.  B.  R.  601,  186  Fed. 
586;  In  re  Fairlamb  Co.  (D.  C,  Pa.),  28 
Am.  B.  R.  516,  199  Fed.  278. 

This  distinction  has  been  lucidly  main- 
tained by  Judge  Ray,  in  In  re  Horatein  (D. 
C,  N.  Y.),  10  Am.  B.  R.  308,  122  Fed.  266, 
where  he  says:  "It  will  be  noted  that  the 
proof  of  a  claim  is  one  thing,  and  the  allow- 
ance of  such  claim  is  quite  another  thing. 
Claims  may  be  proved,  but  not  allowed. 
They  may  be  provable,  not  allowable.  They 
may  be  provable,  and  then  allowed  in  part 
only,  or  on  conditions  only.  The  statute  does 
not  say  that  the  claims  of  creditors  who  have 
received  preferences  shall  not  be  proved ;  but 
it  does  say  that  such  claim  shall  not  be 
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proof  and  allowance  is  much  the  same  as  that  between  evidence  and  judg- 
ment^ Before  a  claim  can  be  regarded  as  proven  the  written  proof  called 
for  bj  §  57-n  must  at  least  have  been  filed  or  lodged  with  the  court  or  some 
officer  tiiereof .  That  such  written  proof  has  been  completed  is  not  enough 
so  long  as  the  proof  remains  in  the  hands  of  the  creditor  or  his  attorney.^ 

n.  PROOF  OF  CLAIMS. 

a.  General  requirements.— Claims  in  bankruptcy  must  be  proven  in  the 
manner  prescribed  in  the  bankruptcy  law  as  supplemented  by  the  general 
orders  and  official  forms.  ^  Affidavits  used  in  insolvency  or  general  assignment 
proceedings  under  State  laws  are  not  enough;  though,  where  the  facts  and 
amounts  tally  with  the  schedule  and  include  those  called  for  by  §  57-a,  they 
will,  provided  there  is  no  objection,  usually  be  accepted  and  filed.     Proofs  of 


allowed  unless  or  until  the  creditor  surren- 
ders his  preference.  By  plain  implication,  the 
proof  of  the  claim  is  permitted.  The  claim 
of  a  creditor  who  has  received  a  preference 
may  be  proved;  but  it  cannot  be  allowed,  un- 
less he  shall  surrender  the  j>reference. 
Strange,  indeed,  is  that  construction  of  this 
law,  in  the  face  of  those  provisions,  which 
wiU  prevent  a  creditor  from  coming  into 
court  and  proving  his  claim,  having  the 
amount  of  the  preference  received  by  him, 
if  any  (and  that  may  be  a  serious  and  neces- 
sary question  for  determination,  both  to 
the  fact  of  preference  and  its  amount),  deter- 
mined by  the  court,  and  then  having  his 
proved  claim  allowed  on  surrendering  the 
preference.  Any  creditor  has  the  right  to 
come  into  court  for  that  very  purpose.  To 
hold  otherwise  will  logicaUy  prevent  a  cred- 
itor who  has  in  fact  recdved  a  preference, 
by  way  of  Hen  or  otherwise,  for  only  a  small 
part  of  his  claim,  coming  into  court  and 
proving  his  claim,  and  then  having  it  allowed 
on  surrendering  the  preference  —  a  mode  of 
procedure  the  statute  expressly  permits." 

"  Debts  are  not  the  less  provable,  within 
the  meaning  of  the  Bankrupt  Act,  because 
the  statute  of  limitations  may  be  sucoess- 
fullv  pleaded  against  their  allowance.  As 
well  say  that  a  debt  was  not  suable  because 
the  statute  of  limitations  might  be  pleaded 
to  an  action  upon  it."  Hargardine-McKit- 
trick  Dry  Goods  Co.  v.  Hudson  (C.  C.  A., 
8th  dr.),  10  Am.  B.  R.  226,  122  Fed.  232, 
affg.  6  Am.  6.  R.  657.  See  also  In  re  Scruggs 
(D.  O.,  Ala.),  31  Am.  B.  R.  94,  97,  205  Fed. 
673,  citing  text. 

RiS^t  to  prove  a  secured  claim.— There  is 
apparently  a  distinction  between  the  proving 
of  a  claim  under  §  57a  and  its  allowance 
under  §  57c,  resulting  in  the  right  to  prove 
a  secured  claim  when  the  ultimate  necessity 
for  its  allowance  appears  reasonably  possible, 
even  though  it  may  turn  out  to  be  unneces- 
sary because  the  security  proves  adequate  to 
pay  the  debt  in  full.  Emerine  v.  Tarault 
(C.  C.  A.  6th  Cir.),  34  Am.  B.  R.  55,  219 
Fed.  68. 

A  proved  claim  does  not  become  **  al- 
lowed" by  the  filiner  thereof,  since  the  al- 
lowance of  a  claim,  different  from  the  party's 


act  of  proving  and  the  ministerial  act  of 
filing,  is  a  judicial  act;  and  until  a  direct 
or  indirect  order  of  allowance  is  made,  ob- 
jections to  a  claim  may  properly  be  filed, 
it  being  unnecessary,  until  such  order  is 
made,  to  proceed  imder  section  57k  or  1  for 
a  reconsideration  of  the  claim  and  a  recov- 
ery of  dividends  already  paid.  In  re  Two 
Rivers  Woodenware  Co.  {C.  C.  A.,  7th  CSr.), 
29  Am.  B.  R.  518,  199  Fed.  877. 

A  disallowed  claim  and  a  noBprovable 
debt  are  not  identical  things;  and  where 
a  debt  is  disalloiaed  because  without  founda- 
tion the  claimant  does  not  have  a  nonprov- 
able  debt.  Lesser  v.  Gray,  236  U.  S.  70;  34 
Am.  B.  R.  S. 

11.  Compare  In  re  Wise,  2  N.  B.  R.  Rep. 
151.    See  In  re  Merrick,  Fed.  Cas.  9,463. 

18.  In  re  Back  Bay  Automobile  Co.  (D.  C.» 
Mass.),  19  Am.  B.  R.  836,  158  Fed.  679, 
revg.  19  Am.  B.  R.  33. 

18.  In  re  Dunn  Hardware  &  Furniture  Co. 
(D.  C,  N.  Car.),  13  Am.  B.  R.  147,  132 
Fed.  719;  In  re  Coventry-Evans  Furniture 
Co.  (D.  C,  N.  Y.),  22  Am.  B.  R.  272,  166 
Fed.  616.  The  practice  covering  the  presenta- 
tion of  claims  of  creditors  to  the  referee  in 
bankruptcy  is  outlined  in  In  re  Sumner 
(D.  C,  N.  Y.),  4  Am.  B.  R.  123,  101  Fed. 
224. 

Verified  proofs  of  claim. — ^A  wife  who, 
in  her  verified  proofs  of  claims  against  the 
bankrupt  estate  of  her  husband,  makes  no 
reference  to  any  payment  on  account  of  loans 
which  were  the  subject-matter  of  her  claims, 
but  expressly  states  that  "  no  part  of  said 
debt  has  been  paid,"  and  scratches  out  from 
the  blank  form  the  word  "except,"  violates 
the  express  requirements  of  this  section.  In 
re  Girvin  (D.  C,  N.  Y.),  20  Am.  B.  R.  490, 
160  Fed.   197,  206. 

Necessity  that  forms  be  followed  with  ex- 
actness.—  Bankrupt  '  forms  have  been  pro- 
vided to  expedite  proper  and  prompt  admin- 
istrations according  to  the  very  right  of 
parties  and  by  no  means  for  the  purpose  of 
creating  purely  technical  defenses,  hence  the 
court  is  not  bound  by  any  hard  and  fast 
rule  to  these  forms,  but  on  the  contrary  any 
form  of  proof  used,  if  sufficient  to  show  the 
nature  of  the  claim  and  the  bankrupt's  liabil- 
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must  show  at  least  (1)  the  claim;  (2)  the  consid<3ration  therefor ;^^ 
whether  anj,  and,  if  so,  what,  securities  are  held  therefor;  (4)  whether 

and  if  so,  what,  payments  have  been  made  thereon;  and  (5)  that  the 
claimed  is  justly  owing  from  the  bankrupt  to  the  creditor."^     Proofs 

be  (a)  in  writing,  (b)  tmder  oath,  and  (c)  signed  by  the  creditors.^* 
3  must  be  a  sufficient  verification,  otherwise  there  is  a  failure  of  proof.*'' 
ill  be  noticed  hereafter,  a  defective  proof  of  a  claim,  or  an  informal  pres- 
ion  of  a  claim  may  be  corrected  by  amendment  even  if  after  the  expira- 

of  the  time  limit,*®  provided  there  enough  is  presented  to  show  that 
land  is  mader  against  the  estate,  and  that  it  is  the  creditor's  intention  to 
he  estate  liable.** 

Proof  as  evidence;  prima  facie  case.— A  claim  proven  as  required  by  the 
ould  be  received  and  filed  by  a  referee  receiving  it,  and  amounts  to  a 

facie  case;^  thus  proving  the  debt  for  all  purposes  in  the  proceeding, 

objected  to  or  continued  for  consideration.  If  objections  are  made  to 
lowance  of  a  claim*  the  formal  proof  of  it  raises  a  presumption  as  to 
idity  which  must  be  rebutted  by  affirmative  proof. ^*  Even  if  objected 
sworn  proof  of  claim  is  prima  facie  evidence  of  its  validity;  when  objec- 
made,  clause  /  provides  that  the  objection  shall  be  heard  and  determined, 


efor  strpported  by  tlie  legal 

aimant  is  eufllcieiit.    Matter  of  Col- 

C,   W.   Va.),   32   Am.   B.   R.   786, 

247;  Matter  of  Booth  (D.  C,  N. 
Itn.  B.  R.  183,  216  Fed.  575;  Matter 
m  Porcelain  Co.  (D.  C,  N.  Y.),  35 
t  18,  225  Fed.  825. 
re  Stevens  <D.  C,  Vt),  5  Am.  B. 
07  Fed.  243,  holding  that  the  state- 
consideration  should  be  sufficiently 
id  full  to  enable  creditors  to  pursue 
d  legitimate  intjuiry  as  to  the  fair- 
legality  of  the  daim,  and  if  it  be 

and  general  in  character  as  not  to 
:  is  insufficient.  In  re  Creasinger 
.),  17  Am.  B.  R.  538,  543. 
ms  which  do  not  comply  with  the 
nts  of  the  bankruptcy  •  act  are  not 
»ved  "  within  the  meaning  of  sec- 
f  the  Bankruptcy  Act.  Matter  of 
ircelain  Co.  (D.  C.,  N.  J.),  35  Am. 
225  Fed.  325. 
)  propriety  of  permitting  attorney 

to  make  out  and  present  formal 
editor's  claim,  see  In  re  McKenna 
:.),  15  Am.  B.  R.  4,  137  Fed.  Oil; 
ball  (D.  C,  Mass.),  4  Am.  B.  R. 
•"ed.  177,  in  which  it  was  held 
ct  that  the  attorney  for  a  party 
3ath  of  his  client  to  the  proof 
es  not  justify  its  disallowance. 
5  Coventrv-Evane  Furniture  Co. 
r.),  22  Am.  B.  R.  272,  116  Fed. 
Carter    (D.  C,  Ark.),  15  Am.  B. 

r  of  Keasler  (C.  C.  A.,  2d  Oir.), 
R.  612,  184  Fed.  61.  See  under 
tnendznent  of  proof  of  claims," 

of  Thompson  (C.  C.  A.,  3d 
1.  B.  R.  190,  227  Fed.  981,  affg. 
.   242,  222  Fed.  167. 


to.  In  re  Sumner  (D.  C,  N.  Y.),  4  Am. 
B.  R.  123,  101  Fed.  224;  In  re  Shaw  (D.  C, 
Pa.),  6  Am.  B.  R.  499,  109  Fed.  780;  Whit- 
ney y.  Dresser,  15  Am.  B.  R.  326,  200  U.  S. 
532;  Matter  of  Mclntyre  ft  Co.  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.  1,  174  Fed.  627.  But 
where  not  so  proven  until  after  the  bank- 
rupt's death,  tne  proof  does  not  haye  this 
effect.  In  re  Shaw  (D.  C,  Pa.),  7  Am.*  B. 
R.  458,  112  Fed.  947. 

A  sworn  proof  of  claim  is  prima  facte 
evidence  of  its  allegations,  even  if  objected 
to;  and  it  is  rej^rded  as  a  deposition  rather 
than  as  a  pleadmg,  and  has  the  force  of  evi- 
dence. In  re  United  Wireless  Telegraph  Co. 
<D.  C,  Me.),  29  Am.  B.  R.  848,  201  Fed. 
445. 

CompUaace  with  statute — A  proof  of 
claim  18  not  prima  facie  evidence  of  its  al- 
legations and  entitled  to  allowance,  unless 
it  complies  with  the  requirements  of  the 
bankruptcy  act,  as  to  the  statement  of  the 
claim  and  its  consideration.  Matter  of  Hud- 
son Porcelain  Co.  (D.  C,  N.  J.),  35  Am. 
B.  R.  18,  225  Fed.  325. 

Claim  against  bankrupt  on  stock  subscrip- 
tion.—  A  claim  by  a  receiver  of  an  insolvent 
insurance  company  against  the  bankrupt 
estate  of  a  stockholder,  based  on  the  conten- 
tion that  it  is  necessary  to  enforce,  the  liabil- 
ity of  stodcholders  on  their  subscriptions  in 
order  to  equalize  claims  between  various 
stockholders  who  had  paid  their  subscrip- 
tions in  various  proportions,  should  not  be 
allowed  where  it  does  not  appear  how  much 
the  bankrupt  has  paid  on  his  subscription. 
Matter  of  Bass  (D.  C,  Ga.),  82  Am.  B.  R. 
766,  215   Fed.   276. 

81.  See  under  heading  "Objection  before 
Allowance,"  post. 
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and  not  the  claim.**  If  the  proof  of  debt  is  not  relied  upon  by  the  creditor,  but 
he  attempts  to  establish  his  claim  by  other  evidence,  he  cannot,  on  appeal,  use 
the  allegations  of  his  proof  of  debt  to  supply  deficiencies  in  his  testimony.^ 
If  proof  is  properly  made  by  witnesses  who  are  competent  to  testify,  the  claim 
may  be  received.  It  is  a  serious  matter  to  reject  a  claim  upon  the  ground 
that  the  witnei^ses  are  imworthy  of  belief.^ 

c.  Allegations  of  proof. —  The  proof  of  claim  is  not  a  pleading,  but  a  deposi- 
tion which  must  set  forth  the  evidence  with  particularity.^  While-strict  rules 
of  pleading  do  not  apply,  it  is  nevertheless  necessary  that  the  claim  and  its 
consideration  should  be  so  iset  forth  as  to  enable  the  trustee  and  the  creditors 
to  make  proper  investigation  as  to  its  fairness  and  legality  without  undue 
trouble  or  inconvenience.^  If  the  all^ations  of  the  proof  do  not  set  forth  all 
of  the  necessary  facts  to  establish  a  claim,  or  are  self-contradictory,  the 


82.  In  re  Castle  Braid  Co.  (D.  C,  N.  Y.), 
17  Am.  B.  R.  143,  145  Fed.  224;  In  re  Carter 
(D.  C,  Ark.),  16  Am.  B.  R.  126,  13»  Fed. 
846,  holding  that  when  the  creditor  presents 
a  properly  verified  claim,  the  burden  of  proof 
is  shifted  upon  the  objector;  In  re  Cannon 
(D.  C,  Pa.),  14  Am.  B.  R.  114,  133  Fed.  837. 
But  see  In  re  Blue  Ridge  Packing  Co.  (D. 
C,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  319; 
In  re  Scott  (D.  C,  Tex.),  1  Am.  ^.  R.  653, 
93  Fed.  418;  In  re  Wooten  <D.  C,  K  Car.), 
9  Am.  B.  R.  247,  118  Fed.  670,  holding  that 
every  creditor  should  establish  his  claim  by 
a  preponderance  of  evidence;  In  re  Dunlap 
Carpet  Co.  (D.  C,  Pa.),  22  Am.  B.  R.  788, 
171  Fed.  532. 

Proof  of  daim  as  evidence. — ^The  Supreme 
Court  in  the  case  of  Whitney  v.  Dresser, 
200  U.  S.  532, 15  Am.  B.  R.  326,  has  sustained 
the  principle  declared  in  the  text,  holding 
that  the  words  of  section  57 -f  suggests,  if 
they  do  not  distinctly  import,  that  the  objeo 
tor  is  to  go  forward ;  it  is  the  objection,  and 
not  the  claim,  which  is  there  pointed  out  for 
hearing  ajid  determination,  mdicating  that 
the  claim  is  regarded  as  having  a  certain 
standing  already  established  by  vie  oath. 

Hie  proof  of  claim  is  prima  fa4ste  evidence 
that  the  allegations  made  therein  are  correct, 
and  the  petitioner's  status  as  a  creditor  must 
stand  until  it  shall  be  properly  and  suc- 
cessfully attached.  In  re  Roanoke  Furnace 
Co.  (D.  C,  Pa.),  18  Am.  B.  R.  661,  152  Fed. 
846;  In  re  Coventry-Bvans  Furniture  Co. 
(D.  C,  K^.  Y.),  22  Am.  B.  R.  272,  166  Fed. 
516. 

Negative  averment. —  In  the  case  of  Board 
of  Commerce  v.  Security  Trucrt  Co.  (C.  C.  A., 
©fch  Cir.),  34  Am^  B.  R.  762,  226  Fed.  464, 
a  claim  was  filed  which  was  based  on  the 
alleged  breach  of  contract  between  the  bank- 
rupt and  a  chamber  of  commerce  consisting 
of  a  failure  to  maintain  its  factory  as  agreed, 
and  objection  was  made  as  to  the  proof  pre- 
sented. The  court  said:  '"The  objection 
that  the  claim  is  not  sufficiently  proved  is 
based  upon  the  fact  that  from  the  evidence 
it  does  not  appear  the  breach  of  contract  by 
the  Company  was  not  brought  about  by 
strikes,  labor  difficulties,  fires,  acts  of  the 
elements,  panics,  or  other  causes  bejond  its 
control.     In  the  sworn  proof  of  claim  these 


negatives  were  clearly  alleged,  and,  in  the 
absence  of  proof  to  the  contrary,  are  held 
to  be  sufficiently  proved  under  the  Bajik- 
ruptoy  Act,  eince  such  allegations  are  prima 
facie  evidence  and  the  sworn  proof  of  claim 
is  flome  evidence,  even  when  it  is  denied. 
Whitney  v.  Dresser,  200  U.  S.  532,  16  Am. 
B.  R.  326,  26  Sup.  Ct.  316,  60  L.  Bd.  684. 
These  designated  exceptions  and  contin- 
gencies are  all  matters  which  were  peculiarly 
within  the  knowledge  of  the  company.  Under 
such  circumstances  the  prima  facie  proof  of 
the  proof  of  claim  itself  must  stand,  unless 
the  one  against  whom  the  averment  was 
made  shows  an  excuse  from  compliance  by 
proving  the  causes  named.*' 

23.  Matter  of  Mclntyre  &  Co.  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.  1,  174  Fed.  627. 

24.  Matter  of  Rome  (D.  C,  N.  J.),  19 
Am.  B.  R.  820,  162  Fed.  971. 

26.  Matter  of  Creasinger  (D.  C,  CaL),  17 
Am.  B.  R.  538,  146  Fed.  224.  AU  the  for- 
malities required  in  ordinary  pleadings  do 
not  apply  to  the  filing  of  proof  of  a  claim 
in  bankruptcy.  Kelsey  v.  Munson  (C.  C.  A., 
8th  Cir.),  2»  Am.  B.  R.  520,  198  Fed.  841. 

What  proof  of  daim  should  contain. — ^A 
proof  of  claim  is  not  a  pleading  but  a  deposi- 
tion and  should  inform  to  a  certain  extent 
of  the  origin  and  character  of  the  debt,  and 
the  items  of  which  it  is  made  up  t^ould 
be  given,  and  the  statement  of  the  considera- 
tion ought  to  be  such  as,  if  true,  not  to  put 
the  creditors  or  trustee  upon  proof  or  require 
oral  explanation  from  the  claimants,  aiid 
should  be  sufficiently  full  to  enable  the  trus- 
tee or  creditors  to  pursue  any  legitimate  in- 
quiry as  to  the  fairness  and  legality  of  the 
claim.  Matter  of  Creasinger  (Ref.,  Cal.),  17 
Am.  B.  R.  538,  146  Fed.  224. 

Statement  upon  information  and  belief. — 
The  vital  facts  to  support  a  proof  of  claim 
should  be  made  to  appear  by  positive  aver- 
ments, founded  upon  deponent  s  knowledge, 
and  not  upon  his  belief;  and  an  allegation 
upon  information  and  belief  upon  a  vital 
point  in  a  proof  of  claim  is  not  sufficient 
to  sustain  such  proof.  In  re  United  ^reless 
Telegraph  Co.  (D.  C,  Me.),  29  Am.  B.  R. 
848,  201  Fed.  446. 

26.  Matter  of  Orifim  (D.  C,  Mass.),  33 
Am.  B.  R.  894,  188  Fed.  389. 
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aim  may  be  disallowed ;  or  the  referee  may  unquestionably  order  proper  and 
^itimate  inquiries  into  the  fairness  and  legality  of  such  claim  so  that  he 
\y  pass  upon  it  intelligently  and  judicially.^  The  proof  presented  to  sustain 
s  claim  should  conform  to  the  statanent,  at  least  as  to  amount  and  grounds.^ 
d.  Statement  as  to  oonaideration. —  The  statement  as  to.  consideration  must 
sufficiently  full  and  explicit  to  enable  the  trustee  and  other  creditors  to 
7estigate  as  to  the  fairness  and  legality  of  the  claim.^  It  must  be  sufficient 
enable  the  referee  passing  on  it  to  do  so  intelligently  and  judicially.*^  It 
[1  not  be  sufficient  to  merely  state  that  the  consideration  was  "for  legal 
vices,"  ^*  or  *^  for  goods,  wares  and  merchandise."  ^    The  statement  of  the 


r.  Orr  V.  Parke   (C.  C.  A.,  6th  Cir.),  26 
B.  R.  644,  1S3  Fed.  683;  In  re  Oaatle 
id  Co.  (D.  C,  N.  Y.),  17  Am.  B.  R.  143, 
Fed.  224. 

L  In  re  Lansaw  <D.  C,  Mo.),  0  Am,  B. 
67.  118  Fed.  366. 

'.  Orr  V.  Parke  (C.  C.  A.,  6th  Cir.),  26 
B.  R.  544,  183  Fed.  683,  in  which  the 
t  quoted  the 'language  of  the  text;  In  re 
t  (D.  C,  Tex.),  1  Am.  B.  R.  653,  93 
418;  In  re  Stevena  (D.  C,  Vt.),  6  Am. 
.  806,  104  Fed.  325;  Matter  of  Hudaon 
elain  Ck>.  (I>.  C,  N.  J.),  35  Am.  B.  R. 
225   Fed.  325. 

itement  of  consideration. —  This  prori- 
with  reference  to  oonaideration  rel&tea 
to  the  proof  of  claim  and  not  to  the 
nents  of  the  petition.     In  re  Brett  (D. 
.  J.),  12  Am.  B.  R.  492,  130  Fed.  981. 
legal  servicea  "  has  heen  held  to  be  an 
icient  statement  of  consideration.    In  re 
(D.   C,  Tex.),   1    Am.   B.   R.  653,  93 
418.     A  ttatcsnent  that  the  claim   is 
goods,  wares  and  merchandise"  is  in- 
ent.      In    re   Blue   Ridge   Packing  Co. 
'.,  Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 
tement  that  the  consideration  is  a  writ- 
'omise  to  pay  a  certain  sum,  "  for  value 
ed,"  is  not  sufficient.     In  re  Coventry- 
Furniture  Co.  (D.  C,  N.  Y.),  22  Am. 
272,    166   Fed.   616.     In  the  case  of 
Watertown  Paper  Co.    (C.  C.   A.,  2d 
22   Am.   B.  R,   190,   169   Fed.   252,  it 
pld  that  the  rejection  of  a  claim  is  not 
ed  because  the  consideration  of  the  debt 
tated  to  be  for  ''wood  pulp  sold  and 
*ed,"  when  it  really  was  for  the  balance 
unning  account  though  wood  pulp  sold 
fact  constitute  a  large  part  of  the 
oration,    where   it    appeared   that   the 
matter  of  the  account  had  been  fully 
Mi  into  before  the  special  master,  and 
lim  which  was  irregular  in  form  had 
mended  to  conform  to  the  proof  and 
lount  was  clearly  stated.     In  the  case 
re  United  Wireless  Telegraph  Co.   (D. 
.),  29   Am.  B.  R.  848,  201   Fed.  445. 
held    that   a   proof   of   claim   which 
states  that  deponent  was  in  the  em- 
f    bankrupt's  predecessor  from*  on  or 
November    1,    1903,   to   on   or    about 
ber   1,   1906,  and  that  a  specified  som 
e  him  for  salary  when  he  left  its  era- 
I  the  latter  date,  but  which  does  not 
ie  character  of  the  senrices,  or  other- 
ve   the  consideration  for  them  is  in- 
it. 

50 


Where  claim  ia  for  money  had  and  re- 
ceived.— ^A  proof  of  claim,  setting  forth  the 
amount  of  the  debt  and  alleging  the  consid- 
eration to  have  been  a  loan  by  the  claimant 
to  l^e  bankrupt  of  a  certain  sum  of  money, 
and  further  unnecessarily  alleging  that  the 
money  was  received,  accepted,  and  used  by 
the  bankrupt  for  its  own  use  and  benefit  is  a 
sufficient  compliance  with  the  act,  and 
where  it  is  sustained  by  the  proof  it  is  im- 
material whether  or  not  tne  allegations 
amount-  to  a  ooimt  in  assumpsit  for  money 
had  and  received.  Flower  v.  Commercial 
Trust  Co.  (C.  C.  A.,  8th  Cir.),  35  Am.  B. 
R.  74,  223  Fed.  318. 

SO.  Orr  V.  Parke  (C.  C.  A.,  6th  Cir.),  25 
Am.  B.  R.  544,  183  Fed.  683;  In  re  Wooten 
<D.  C,  N.  C),  9  Am.  B.  R.  247,  118  Fed. 
670;  In  re  Eagles  (D.  C.  N.  C),  3  Am.  B. 
R.  733,  99  Fed.  695. 

81.  Matter  of  Creasinger  (D.  C,  Cal.),  17 
Am.  B.  R.  638,   146  Fed.  224;   In  re  Scott 

(D.  C,  Tex.),  1  Am.  B.  R.  553,  93  Fed.  418. 
Sufficiency  of  claim  for  legal  seryices. — 
A  general  statement  that  the  consideration 
of  a  claim  is  for  legal  services  rendered  dur- 
ing a  certain  period,  without  stating  the 
nature  of  the  services  except  in  one  particu* 
lar,  without  specifying  the  dates  or  the  num- 
ber of  times  the  claimant  appeared  for  the 
bankrupt,  and  fails  to  state  whether  the 
amount  claimed  is  the  reasonable  value  of 
the  services  performed,  is  insufficient.  Mat- 
ter of  Hudson  Porcelain  Co.  (D.  C,  N.  J.), 
36  Am.  B.  R.  18,  226  Fed.  325. 

82.  In  re  Blue  Ridge  Packing  Ck).  {D.  C, 
Pa.),  11  Am.  B.  R.  36,  125  Fed.  619. 

Goods,  wares  and  merdiandise. —  In  re 
Elder,  Fed.  Cas.  4,326,  it  was  said :  "  Look- 
ing then  at  the  object  of  the  law  and  the 
reasons  for  requiring  a  statement  of  the  con- 
sideration in  the  deposition,  I  consider  that 
a  general  statement  that  the  consideration 
of  a  demand  is  '  goods,  wares  and  merchan- 
dise,' or  hay,  barley  and  board,  is  not  suffi- 
cient; that  the  kinds  of  goods,  the  quantity, 
the  price  and  near  the  date  of  sale  snould  be 
stated;  that  the  quantity  of  hav  or  barley, 
the  price  and  the  time  of  delivery  if  de- 
livered at  one  time,  or  if  delivered  continu- 
ously through  a  period  of  time,  that  period 
should  be  stated.  If  the  proof  falls  short 
of  this  the  register  ought  not  to  consider 
it  satisfactory  and  should  withhold  his  ap- 
proval." 
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claim  shoiild  be  itemized  and  set  forth  the  dates  of  the  several  items  where 
possible.^ 

e.  Beqnirements  of  General  Order  XXI. —  Strict  practice  requires,  however, 
that  proofs  of  debt  conform  to  General  Order  XXI  (1)  (2)  (8).  Thus, 
proofs  (1)  should  be  entitled  in  the  court  and  in  the  cause,**  (2)  should  contain 
a  clause  to  the  effect  that  "no  note  has  been  received  for  such  account,  nor 
any  judgment. rendered  thereon;"  (3)  if  an  open  account,  should  state  when 
the  debt  became  or  will  become  due,  and  (4)  if  on  items  maturing  at  different 
dates,  the  average  date  should  be  stated.^  A  proof  of  claim  is  not  vitiated 
merely  because  9ie  caption  incorrectely  states  the  court.^  If  made  (a)  by  a 
partnership,  it  must  appear  by  oath  that  the  affiant  is  a  member  of  the  part- 
nership ;  if  (b)  by  agent,  the  reason  why  it  is  not  made  by  the  claimant  must 
be  stated ;  and  if  (c)  on  behalf  of  a  corporation,  it  must  be  sworn  to  by  the 
treasurer,  or  if  none,  the  corresponding  fiscal  officer  of  such  corporation." 

f.  Bequirements  of  official  forms. —  Several  forms  have  been  officially 
adopted  by  the  Supreme  Court  governing  the  practice  on  proof  of  claims. 
The  forms  prescribed  are  :  (1)  for  an  unsecured  debt  (No.  81) ;.  (2)  for  a 
secured  debt  (No.  32)  ;  (3)  for  a  debt  due  a  corporation  (No,  33)  ;  (4)  for  a 
debt  due  a  partnership  (No.  34) ;  (5)  for  proof  by  agent  or  attorney 
(No.  35) ;  (6)  for  proof  of  secured  debt  by  agent  (No.  36).  Blanks  are 
not  supplied  by  the  government,  but  are  on  sale  in  law  book  or  stationeiy 
stores.  Each  of  them  contains  an  allegation  which  is  not  required  by  law;*^ 
none  of  them  contains  the  allegation  to  the  effect  that  the  claimant  has  no 
note  or  judgment.*^  When  none  of  these  forms  fit  a  given  case,  they  should 
be  varied  or  combined,  reference  being  had  chiefly  to  the  requirements  of 
the  statute  as  to  what  constitutes  a  proof  of  debt.  Some  of  these  variations 
are  considered  later.     Illustrative  cases  will  be  found  in  the  foot-note.**^ 


88.  In  re  Wooten  (D.  C,  N".  Car.),  9  Am. 
B.  R.  247,  118  Fed.  670.  See  In  re  Fer- 
^flon  (D.  C,  Pa.),  11  Am.  B.  R.  a71,  127 
Fed.  407.  In  the  case  of  In  re  Blue  Ridge 
Packing  Co.  (D.  C,  Pa.),  11  Am.  B.  R.  86, 
126  Fed.  619,  it  was  held  that  a  claim  which 
specified  the  consideration  to  be  for  "print- 
ing done  for  said  bankrupt  at  its  request 
heretofore,  to  wit,  in  September,  1903,  as 
per  bill  rendered  "  is  insufficient;  it  may  in- 
form to  a  certain  extent  of  the  origin  and 
character  of  the  debt,  but  the  items  by  which 
it  is  made  should  be  given;  In  re  Elder,  Fed. 
Gas.  4326;  In  re  Scott  (D.  C,  Tex.),  1  Am. 
B.  R.  553,  93  Fed.  418. 

Claim  based  on  open  account. —  In  the 
case  of  In  re  Globe  Boat  Co.  (D.  C,  N.  Y.), 
27  Am.  B.  R.  48,  190  Fed.  92,  there  was 
attached  to  the  claim  a  statement  of  account 
substantially  as  follows:  ''To  money  ad- 
vanced and  salary  due  from  Sept.  18,  1909, 
to  Dec.  19,  1910,  $2,296.96,"  crediting  the 
bankrupt  with  $801.13,  "By  money  dra;wn 
from  firm,"  thus  leaving  a  balance  of 
$1,494.83,  the  amount  of  the  claim.  The 
claim  was  in  no  manner  itemized  nor  did 
the  proof  of  claim  state  when  the  salary 
became  due,  or  that  no  note  had  been  re- 
ceived for  such  account  or  judgment  ren- 
dered thereon.  It  was  held  that  the  claim 
being  on  an  open  account,  the  proof  of  claim 


was  defective  as  not  complying  with  General 
Order  XXI. 

84.  General  Order  XXI  (1).  See  "Supple- 
mentary Forms,"  post,  and  also  Hagar  Jk 
Alexander's  Bankr.  Forms  (2d  Ed.) ;  Am. 
Bankr.  Dig.  §  735. 

86.  A  proof  of  claim  by  a  surety  which  is 
in  the  form  of  a  petition  for  the  establi^ment 
of  its  subrogated  rights  and  which  very 
elaborately  sets  forth  a  history  of  the  entire 
transaction,  substantially  complies  with  Gen- 
eral Order  21,  §  3,  regarding  the  proof  of 
assigned  claims.  Kilpatrick  y.  United  States 
Fidelity  &  Guarantv  Co.  (C.  C.  A.,  6th  Cir.), 
37  Am.  B.  R.  36,  228  Fed.  687. 

86.  In  re  Blue  Ridge  Packing  C6.  (D.  C, 
Pa.),  11  Am.  B.  R.  36,  126  Fed.  619. 

37.  General  Order  XXI(l). 

Officer  of  corporation. —  Sufficient  reason 
should  be  given  why  a  claim  by  a  oorporatioii 
is  not  made  by  the  officer  designated.  Mat- 
ter of  Reboulin  Fils  &  Co.  (Ref.,  N.  J.), 
19  Am.  B.  R.  215. 

88.  That  relative  to  set-offs  and  counter- 
claims. 

89.  Required  by  General  Order  XXKl). 
40.  In  re  Ankenv,  1  N.  B.  N.  611 ;  In  re 

Scott  (D.  C,  Tex.),  1  Am.  B.  R.  668.  93 
Fed.  418;  In  re  Wise,  2  K  B.N.  Rep.  161; 
In  re  Stevens  (D.  C,  Vt.),  6  Am.  B.  R. 
11,   104   Fed.   826;    In   re   Sumner    (D.   C, 
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Before  whom  proofs  taken. —  Proofs  of  debt  can  be  taken  before  any  of 
)fficers  designated  in  §  20  of  the  act.^  Thia  is  a  marked  change  from 
aw  of  1867.  They  are  not  now  usually  taken  before  the  referee.  There 
I  no  requirement  to  that  efEect,  the  mere  signature  of  the  officer,  without 
-tificate  as  to  his  authority  or  even  a  seal,  seems  enough,^  though  ref- . 
can  perhaps  by  rule  require  a  certificate  as  evidence  that  the  officer 
iuthorized  to  administer  oaths."  The  proof  being  in  the  nature  of  a 
iition  and,  if  objected  to,  amounting  to  a  pleading  also,  claims  should 
d  sworn  to  before  the  attorney  for  the  bankrupt,**  although  this  would  not 
elf  be  sufficient  to  justify  the  disallowance  of  a  claim.^ 
Who  may  make  proof. — (l)  In  oenebaju — Claims  must  be  made  by  the 
or.**  The  proof  of  claim  should  show  on  its  face  the  true  interest  of  the 
1  presenting  it,***  The  status  of  creditors  for  the  purpose  of  determining 
rights  to  prove  their  claims  is  fixed  as  of  the  date  of  filing  the  bankruptcy 
m,*''  An  endorser  or  surety  for  a  bankrupt  is  a  creditor.*®  The  executor 
ninistrator  of  a  deceased  creditor  may  prove  a  claim  against  the  bank- 
in  behalf  of  the  decedent's  estate.**  In  the  case  of  embezzlement  or 
propriation  of  funds  by  a  bankrupt,  the  person  defrauded  may  at  his 
prove  a  claim  founded  upon  an  implied  contract  to  repay.^  A  creditor 
3  indebted  to  the  bankrupt  in  an  amotmt  much  larger  than  his  claim 
)t  be  allowed  to  prove  such  claim.'*  It  has  been  held  if  proof  is  made  of 
itable  claim,  as  by  a  cedui  que  trust,  it  must  be  not  only  of  his  claim  but 
others  similarly  situated.® 

Eelativeb  as  CEEmTOBs. — ^A  father  may  prove  a  claim  against  the 
>f  his  son  who  is  a  bankrupt®  Where  the  wife's  common  law  disability 
r  into  contracts  in  respect  to  her  separate  property  has  been  removed, 
3ntitled  to  prove  a  claim  against  her  husband's  estate  in  bankruptcy,  in 
ence  of  deception  on  her  part  or  conduct  inconsistent  with  such  claim," 
a  creditor  is  related  to  a  bankrupt  his  claim  will  be  subjected  to  a 
igid  scrutiny  than  it  would  be  if  no  such  relation  existed;  but  the 


1  Am.  B.  R.  123,  101  Fed.  224;  In 

(D.  C,  Pa.),  «  Am.  B.  R.  499,  109 
;  In  re  Stevens  (D.  C,  Vt.j,  6  Am. 
3,   107  Fed.  243. 

!  discusBlon  under  {  20,  a/nte.  See 
re  Sngenheimer  (D.  C,  N.  Y.),  1 
i.  425,  91  Fed.  744. 
;  so  under  the  law  of  1867.  In  re 
d.  Cas.  10,073.  See  also  for  in- 
)f  the  strict  practice  under  the 
w,  In  re  Haley,  Fed.  Cas.  6,91S; 
IU88,  Fed.  Ca«.  13,632;  In  re  Lynch, 

8,635. 

re  Keyser,  Fed.  Cas.  7,748;  In  re 
.  Cas.   10,073. 
re  KimbaU   (D.  C,  Mass.),  4  Am. 

lOO  Fed.  177. 

Am.  B.  R.  IHg.  H  726-729. 
ter  of  Collins  (D.  C,  la.),  37  Am. 

236  Fed.  937. 
re    <yC!alIagfaan    (Ref,  Mass.),   80 

97. 

ciach  ▼.  Hand  (C.  C.  A.,  8th  Cir.j. 
.    R.   379^.  156  F«l.  660..     Bank  of 

Cold  (K.  Y.  Sup.  Ct.).  26  Am. 
,  14«  App-  Dir.  296,  180  N.  Y. 
;    Tn   re  Lyon   (C.  C.  A.,  2d  Cir.). 

R.  26,  121  Fed.  723. 


49.  In  re  Woods  (D.  C,  Pa.),  13  Am.  B. 
R.  240,  133  Fed.  82,  holdin.^  that  the  right 
of  the  executors  of  the  bankrupt's  father 
who  died  after  the  adjudication,  to  prove  a 
debt  against  her  estate  in  bankruptcy  cannot 
be  affected  by  a  provision  of  his  will  that 
"any  indebtedness  that  either  she  or  her 
husband  might  then  owe  him,"  should  be 
deducted  from  her  share  in  his  estate. 

60.  Burgoyne  v.  McKUlip  <C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  387,  182  Fed.  462. 

61.  In  re  Oerson  (D.  C,  Pa.),  5  Am.  B. 
R.  860,  105  Fed.  891. 

58.  In  re  Kenney  A  Co.  (D.  C,  Ind.),  14 
Am.  B.  R.  611,  136  Fed.  461. 

58.  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B. 
R.  192,  96  Fed.  811. 

54.  In  re  Neiman  (D.  C,  Wis.),  6  Am. 
B.  R.  329,  100  Fed.  118.  Thus,  she  may 
prove  a  claim  against  her  husband's  estate 
for  services  rendered  in  his  saloon.  In  re 
Domenig  (D.  C,  Pa.),  11  Am.  B.  R.  562, 
128  Fed.  146.  Or  for  money  loaned.  James 
V.  Gray  (C.  C.  A.,  Ist  Cir.),  12  Am.  B.  R. 
578.  131  Fed.  401.  See  also  Clarke  v. 
Rogers  (C.  C.  A.,  Ist  dr.),  26  Am.  B.  R. 
413,  418,  183  Fed.  518. 
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honest  or  dishonest  character  of  a  debt  is  not  to  be  determined  by  the  existence 
of  a  relationship  between  the  parties.* 

(3), Claims  by  corporations,  stockholders  or  bondholders. —  If  a 
firm  having  a  corporation  as  a  partner  de  facte  is  adjudicated  a  bank- 
rupt, the  corporation  as  a  general  creditor  may  not  prove  a  claim  against 
the  estate  for  money  advanced  and  goods  sold  to  the  firm,  upon  the  ground 
that  the  partnership  agreement  was  vJtra  vires,^  The  fact  that  the  stock- 
holders of  two  corporations  are  identical  will  not  prevent  one  corporation 
from  proving  a  claim  against  the  other.**^  The  bondholders  of  a  bankrupt  cor- 
poration whose  bonds  are  secured  by  trust  mortgage  on  all  the  property  of  the 
corporation,  are  creditors  of  the  bankrupt  notwithstanding  the  rights  of  the 
trust  mortgagee  under  the  mortgage.®* 

(4)  Proof  by  agent,  attorney  or  proxy. —  The  method  of  proof  where 
the  claim  is  made  by  agent,  attorney,  or  proxy,  is  indicated  above.*     The 


56.  Relationship  of  creditor. —  Baumhauer 
V.  Austin  (C.  C.  A.,  6th  dr.),  26  Am. 
B.  R.  385,  186  Fed.  260,  revg.  24  Am.  B.  R. 
750,  179  Fed.  966;  Ohio  Bank  v.  Mack  (C.  O. 
A.,  6th  Cir.),  20' Am.  B.  R.  40,  163  Fed.  156, 
89  C.  C.  A.  606,  24  L.  R  A.  (N.  S.)  184,  in 
which  the  court  said:  ''The  fact  that  the 
bankrupt  is  closely  related  to  a  creditor  is 
A  circumstance  which  justifies  a  more  rigid 
scrutiny  than  would  be  the  case  if  no  such 
relation  existed.  Nevertheless  the  honest  or 
dishonest  character  of  a  debt  is  not  to  ^be 
determined  by  any  mere  question  of  rela- 
tionship; Matter  of  Brewster  (Ref.,  N.  Y.), 
7  Am.  B.  R.  486;  In  re  Wooten  (D.  €., 
N".  C),  9  Am.  B.  R.  247,  118  Fed.  670. 

56.  Wallerstein  v.  Ervin  (C.  C.  A.,  8d 
Cir.),  7  Am.  B.  R.  266,  112  Fed.  124,  .aflFg, 
In  re  Ervin,  6  Am.  B.  R.  366,  109  Fed. 
136. 

67.  Stockholders  of  two  corporatioBS 
Identical. —  In  the  case  of  In  re  Watertown 
Paper  Co.  (C.  C.  A.,  2d  Cir.),  22  Anr.  B.  R. 
190,  169  Fed.  252,  the  court  Aaid:  "The 
case  thus  presented  is  one  in  which  the 
stockholders  of  two  corporations  are  largely 
the  same,  in  which  both  corporations  have 
been  under  the  same  management  and  in 
which  their  affairs  have  for  years  been  in- 
volved and  intermingled;  and  the  legal 
question  is  whether  these  relationsr  prevent 
the  one  corporation  from  enforcing  against 
the  bankrupt  estate  of  the  other  a  claim 
which  in  case  the  latter  corporation  had 
remained  solvent  would  have  been  both 
valid  and  enforceable.  It  must  be  clearly 
borne  in  mind  that  this  is  not  a  case  in 
which  a  creiditor  is  suing  a  corporation 
upon  the  ground  that  it  has  so  held  itself 
out  with  another  corporation  ajs,  upon 
principles  of  estoppel,  to  render  it  respon- 
sible for  the  particular  debt  of  the  latter. 
It  is  an  elementary  and  fundiamental  prin- 
ciple of  corporation  law,  that  a  corporation 
is  an  entity,  separate  and  distinct  from  its 
stockholders  and  froni  other  corporations 
with  which  it  may  be  connected.  The  fact 
that  the  stockholders  of  two  separate  char- 


tered corporations  are  identical,  that  one 
owns  shares  in  another  and  that  they  have 
mutual  dealings,  will  not  as  a  general  rule 
merge  them  into  one  corporation,  or  prevent 
the  enforcement  against  the  insolvent  estate 
of  one  of  an  otherwise!  valid  claim*  of  the 
other." 

68.  United    States    Trust   Co.    v.    Gordon 

(C  C.  A.,  6th  Cir.),  33  Am.  B.  R.  300,  216 

Fed-  929 ;  Mackay  v.  Randolph  Maoon  Coal  Co. 

(C.  O.  A.,  8th  Cir.),  24  Am.  B.  R.  719,  178 

Fed.  881. 

Bondholders  of  an  insolvent  corporation 
deposited  their  bonds  with  a  bonoholders' 
committee  pursuant  to  a  plan  of  reorganiza- 
tion and  vested  in  such  committee  the  legal 
title  to  the  bonds,  with  .authority  to  do 
with  them  as  they  «aw  fit  toward  con- 
serving the  property  of  the  insolvent  com- 
pany and  providing  means  for  the  protec- 
tion of  the  bondholders,  who  subsequently 
accepted  bonds,  and  stock  of  the  new  eorpora- 
tion  which  purchased  the  assets  of  the  bank- 
rupt corporation,  using  the  bonds  in  part 
payment  therefor,  namely,  to  the  extent  to 
which  said  bonds  were  entitled  to  share  in 
the  distribution  of  the  amount  realized  on 
the  sate.  Eeld,  that  the  acceptance  of  these 
bonds  and  stock  of  the  new  company  by 
the  bondholders  did-  not  constitute  a  nova- 
tion, and  did  not  preclude  the  bondholders* 
committee  from  maJcing  a  claim  against  the 
bankrupt  estate  as  an  unsecured  creditor 
for  the  difference  between  the  amount  allowed 
as  dividends  and  the  par  value  of  the  bonds. 
In  re  Medina  Quary  Co.  (D.  C,  N.  Y.), 
24   Am.   B.   R.   769,    179   Fed.   929. 

59.  See  Am.  B.  R.  Dig.  §  730.  For  illustra- 
tive cases  under  the  former  law,  see  In  re 
Barnes,  Fed.  Cas.  1,012;  Ex  parte  Norwood, 
Fed.  Cas.  10,364;  In  re  Whyte,  Fed  Cas. 
17,606;  In  re  Watrous,  Fed.  Cas.  17,270; 
In  re  Ford,  Fed  Cas.  4,932;  In  re  South 
Boston  Iron  Co.,  Fed.  Cas.  13,183.  But  the 
former  law  differs  materially  from  the 
present  as  to  when  proof  could  be  made  by 
an  agent. 
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n  "creditor"  includes  a  duly  authorized  agent,  attorney *or  proxy.*^  In 
V  of  the  provisions  of  General  Order  IV  to  the  effect  that  a  creditor  **  will 
r  be  allowed  to  manage  before  the  court  his  individual  business,"  and  the 
her  provision  authorizing  a  party  to  appear  by  attorney  authorized  to 
jtice  in  a  bankruptcy  court,  it  has  been  held  that  a  person  who  is  not  an 
mey  of  the  court  may  not  represent  a  creditor  other  than  himself  and 
ent  hisclaim.^^  If  proof  is  made  by  an  agent  or  attorney  in  behalf  of  a 
itor  it  must  appear  why  it  was  not  made  by  the  creditor,^  Claims 
Id  not  be  proved  by  an  agent  when  the  principal  is  present  and  able  to 
[lis  own  proof  « 

Against  whom  made. —  This  question  becomes  sometimes  important  when 
partnership  is  bankrupt  and  the  creditor  holds  obligations  against  it 
its  members.®* 

Proof  of  assigned  claims*.*^ — (l)  In  gsnekal. —  Assigned  claims  may  be 
m  in  the  same  manner,  within  the  same  time  and  under  the  same  condi-. 
as  other  claims.^  If  the  claim  was  assigned  after  bankruptcy  General 
r  XXI  (3)  controls.  The  requirement  that  the  referee  give  immediate 
3  to  the^original  creditor,  and  tiie  ten-day  limit  on  the  filing  of  objections 
ch  creditor,  should  be  noted. 

)  Rights  of  claimants  of  assionbd  claims. — Claims  assigned  before 
)mmencement  of  bankruptcy  proceedings  may  be  proved  by  the  assignee 
a  proper  showing  that  he  is  the  owner  of  the  claim.*^  An  assigned 
may  be  proved  although  assigned  as  collateral  security  for  a  loan.** 
IS  which  have  been  assigned  before  proof  or  after  adjudication  must 
:)ported  by  a  deposition  of  the  owner  at  the  time  of  the  commencement 
oceedings  setting  forth  the  true  consideration  of  the  debt  and  that 
Dtirely  unsecured  or,  if  secured,  it  must  state  the  security,  as  is  required 
)ving  secured  claims.*  The  assignee  cannot  prove  his  claim  unless  it 
rs  that  the  assignor  could  have  done  so  if  there  had  been  no  assign- 
^     If  the  assignee  is  also  the  claimant,  the  ordinary  proof  of  debt 


ankr.  Act.  {1    (0). 

ater  of  Ploof  Mfg.  Co.  (D.  C,  Fla,), 

B.  R.  796. 

titter  of  RebouUn  Fils  &  Co.    (Ref., 
19   Am.   B.  R.  215;   In   re  Medina 

Co.    (D.   C,  N.  Y.),  24  Am  B.  R. 

Fed.  D29;  In  re  McCarthy  Portable 

Co.    (D.  C,  N.  J.),  30  Am.  B.  R. 

Fed.   986. 

by   attorney. — A  claim  should  not 

ited  by  the  .attorney  for  the  bank- 

ere   it   is  contested.     In  re  Wooten 

^.  Car.),  9  Am.  B.  R.  247,  118  Fed. 

fc  -it    seems  that  the  referee  is  not 
reject  a  claim  merely  because  it  is 

EL  Irajikrupt's  attorney.     In  re  Kim- 

C,  Mass.),  4  Am.  B.  R.   144,  100 

tter  of  Collins  (D.  C,  la.), ^7  Am. 
2,  .235    Fed.   937. 
;    discussion   under   Section    Sixty- 
pf.     Compare  subtitle  "  Subrogation 

in      this    section.      Consult    also 
in    ▼.    Ervin    (C.    C.   A.,   3d   Cir.), 

R.    266,   112  Fed.   124. 

Am.    Bankr.  Dig.    |    737. 


66.  Matter  of  Breakwater  Co.  (D.  C,  Pa.), 
36  Am.  B.  R.  762. 

67.  In  re  Miner  (D.  C.  Ore.),  8  Am.  B. 
R.  248,  117  Fed.  954,  holding  that  in  such 
a  case  the  form  of  the  assignment  of  a 
claim  is  immaterial,  and  the  proof  of  the 
claim  need  only  be  such  as  will  estop  the 
assignor  from  making  the  same  claim. 

Claims  assigned  before  bankruptcy  are 
proved  by  the  assignee.  The  original  as- 
signor is  not  entitled  to  be  recognized.  In 
re  Worcester  County  (C.  C.  A.,  Ist  Cir.), 
4  Am.  B.  R.  4fl6,  504,  102  Fed.  808;  In  re 
Fortune,   Fed.    Cas.    8,586. 

68.  In  re  American  Specialty  Co.  (C.  C. 
A.,  2d  Cir.),  27  Am.  B.  R.  463,  191  Fed. 
807. 

69.  General  Order  XXI  (3).  See  in  re 
McCarthy  Portable  Ele\»tor  Co.  (D.  C,  N. 
J.),  30  Am.   B.   R.   247,  205   Fed.   986. 

70.  In  re  Goodman-  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  R.  •200,  96  Fed.  949,  holding  that 
a  person  to  whom  a  non-negotiable  note 
has  been  assigned*  and  who,  under  the  law 
of  the  State,  takes  it  subject  to  all  de- 
fenses  and   equites   which   could   have   been 
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would  aeem  enough.'^  It  has  beei^  held  that  the  assignee  of  a  chose  m 
action  must  state  the  consideration  which  passes  between  the  original  parties 
unless  the  instrument  be  negotiable.'^  The  proof  of  a  claim  which  has  been 
assigned  should  set  forth  the  date  and  facts  of  transfer  and  the  name  of  the 
original  creditor.*^  The  failure  of  a  wife  to  register  an  assignment  to  her  of 
a  claim  against  her  husband,  as  her  separate  property,  under  a  State  statute, 
does  not  preclude  her  from  proving  the  claim  against  his  estate^*  If  the 
assignor  was  entitled  to  priority  in  payment  based  upon  the  character  of  the 
claim  the  assignee  is  entitled  to  the  same  priority.''*  If  the  right  to  priority 
attaches  to  the  claim  rather  than  to  the  claimant  there  can  be  no  question 
as  to  the  priority  right  of  the  assignee^®  The  priorities  here  referred  to  are 
those  prescribed'  under  section  64r-b  of  the  act  and  will  be  further  discussed  . 
under  that  section. 

k.  How  proven,  if  evidenced  by  a  written  instrument. —  This  is  r^ulated 
by  subsection  6.  If  founded  on  a  note  or  bond,  or  written  contract,  the 
original  instrument  must  be  attached  to  the  proof  of  debt ;  otherwise,  it  will 
not  be  allowed.*"  But  the  failure  to  file  a  written  uistrument  with  the 
proof  of  claim  thereof  raises  no  presumption  against  the  existence  of  such 
instrument.''®  The  attaching  of  the  note  does  not  relieve  the  creditor  of 
stating  the  consideration  in  his  proof  of  debt.''*  When  the  claim  is  allowed, 
the  written  evidence  may  be  withdrawn,  upon  leaving  a  copy  in  its  place. 


raised  against  it  in  the  hands  of  the  a^* 
signor  of  the  note,  oannot  prove  the  same 
in  bankruptcy  unless  the  assignor  could 
have  done  sa 

71.  Ex  parte  I>avenport,  Fed.  Gas.  3,586. 
See  also  In  re  Mills,  Fed.  Gas.  0,612;  In  re 
Pease,  Fed.  Gas.  10,880.  Where  a  daim  has 
been  proven  and  allowed,  and  upon  which 
dividender  have  been  paid,  an  assignee  need 
not  and  ought  not  make  proof  of  the  same 
claim  in  his  own  name  as  the  then  owner 
and  assignee  thereof.  Matter  of  Bergdall 
Motor  Go.  (D.  G.,  Pa.),  36  Am.  B.  R.  265, 
230  Fed.  '248;  Matter  of  Breakwater  Go. 
(D.  G.,  Pa.),  36  Am.  B.  R.  752. 

79.  In  re  Lake  Superior  Ship  Ganal,  etc. 
Co.,  Fed  Gas.  7,998,  10  N.  B.  R.  76. 

73.  In  re  Fortune,  Fed.  Gas.  3,586,  1  Low. 
384. 

74.  In  re  Miner  (D.  C,  Oreg.),  9  Am.  B. 
R.   100,   117  Fed.  963. 

75.  Shropshire,  Woodliff  &  Co.  v.  Bush, 
204  U.  S.  186,  17  Am.  B.  R.  77,  in  which 
case  it  was  held  that  an  assignee  of  a  claim 
for  wages  earned  within  three  monthe  be- 
fore the  commencement  of  proceedings  in 
bankruptcy  against  the  debtor  is  entitled 
to  priority  of  payment  under  clause  4  of 
§  64-b,  when  the  assignment  occurred  prior 
to  the  commencement  of  such  bankruptcy 
proceedings. 

76.  In  re  Bennet  (C.  C.  A.,  6th  Cir.),  18 
Am.  B'.  R.  320,  153  Fed.  673,  82  G.  O.  A. 
531. 

77.  Compare  In  re  McCauley,  2  N.  B.  N". 
Rep.  1085.     See  also  Am.  Bankr.  Dig.  §  735. 


78.  In  re  Dresser  (G.  C.  A.,  2d  Cir.),  13 
Am,  B.  R.  747,  135  Fed.  495;  Kelsey  v. 
Munson  (C.  C  >A.,  8th  Cir.),  28  Am.  B.  R. 
520,  198  Fed.  841. 

79.  In  re  Coventry-Evans  Furniture  Co. 
(D.  C,  N.  Y.),  22  Anr.  B.  R.  272,  166  Fed. 
516;  In  re  Castle  Braid  Co.  (D.  C,  N.  Y,), 
17  Am.  B.  R.  143,  145  Fed.  224. 

Statement  of  consideration  and  payments. 
In  the  case  of  In  re  Stevens  (D.  C,  Vt.), 
5  Am.  B.  R.  806,  107  Fed'.  243,  the  oonrt 
said:  ''The  claim  is  founded  upon  notes, 
endorsements  and  waivers  of  protest  and 
notes  in  writing  all  of  which  appear  to  be 
filed  except  one  such  waiver  stated  to  be 
lost,  with  the  circumstances  apparently 
sufficient  to  admit,  on  trial  of  the  facts,  of 
proof  of  the  loss  and  the  contents.  And 
the  consideration  so  far  as  it  moved  from 
the  securities  held  by  the  claimant  and  pay- 
ments so  far  as  received  by  him  are  set 
forth.  The  requirement  by  §  57 -a  of  a  state- 
ment of  the  consideration  and  payments  ie 
of  more  than  general  allegations  in  these 
respects  which  might  be  sufficient  in  a  decla- 
ration against  the  bankrupt  upon  those  causes 
of  action  and  extends  to  the  particulars  of 
each  for  the  information  of  the  trustee  and 
those  interested  in  the  estate,  but  not  beyond 
what  relate®  to  the  claim  as  it  accrued  to  the 
claimant.  Other  sources  of  information  are 
as  well  open  to  them  as  to  him.  This  re- 
quirement seems  now  to  be  sufficiently  com- 
plied with  by  this  claimant."  See  also  Baum- 
h^uer  V.  Austin  (C.  C.  A-,  5th  Cir.),  26  Am. 
B.  R.  385,  186  Fed.  260,  revg.  24  Am.  B.  R. 
750,   179   Fed.   966. 
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lere  it  is  lost  or  destroyed,  it  may  still  be  proven  by  a  proper  aflSdavit.** 
e  practice  of  attaching  both  original  note  and  copy  to  the  proof  of  debt, 
1  requesting  the  referee  to  return  the  former,  is  usual.  Where  the  absence 
the  originfl]  notes  upon  which  the  claim  is  based  is  not  objected  to,  the 
rt  may  treat  their  presence  as  waived.®*  Where  a  creditor  holds,  several 
es  against  a  bankrupt  the  better  practice  is  to  prove  all  of  them  as  one 
m.^  Where  a  note  contains  a  stipulation  as  to  payment  of  costs  in  case 
iuit,  such  stipulated  fee  will  not  be  considered  in  determining  the  amount 
the  claim.®  If  the  consideration  of  the  note  and  the  all^ations  of  the 
)f  of  claim  are  clearly  self-contradictory  there  should  be  an  investigation 
0  the  fairness  and  legality  of  the  claim  before  allowance.^ 
Debts  created  by  fraud. —  The  referee  has  no  jurisdiction  to  decide  that 
aim  was  created  by  the  fraud  of  the  bankrupt  He  may  only  allow  such 
n.^  Where  a  personal  judgment  has  been  procured  in  a  State  court 
iters  who  were  not  patties  to  the  proceeding  in  the  State  court  may 
r  that  such  judgment  was  procured  by  fraud  or  collusion.*  Creditors 
\e  judgments  have  been  annulled  as  fraudulent  imder  the  bankruptcy  act 
}till  entitled  to  prove  their  clainos.  The  proof  of  fraud  on  the  part  of 
Teditor  must  be  dear  and  convincing;  the  presumption  is  that  the  claim 
honest  ona^ 
Claims  by  one  bankrnptoy  estate  against  another. —  Here  subdivision  m 

ates.  Without  it,  the  trustee  of  the  creditor  estate  would  have  power 
*ove.  The  court  could  compel  him  to  file  the  additional  depqsition  if 
sarjr.* 

Statements,  transeripts  of  judgments,  ete.,  attached.*— The  practice  of 
ling  statements  of  accounts  to  claims  is  general  and  should  be  followed, 
rise,  a  transcript  of  judgment  should  be  annexed  as  an  exhibit  when 
[aim  rests  on  a  judgment;  the  proof,  itself,  should,  however,  show  the 
leration  of  the  debt  so  in  judgment.^    In  the  case  of  transactions  with 


n  re  Loden  (D.  C,  Ga.),  25  Am.  6.  R. 
I  Fed.  965,  holding  that  after  a  claim 
ote  haa  been  proved  and  allowed  the 
it  may  be  permitted  by  the  referee 
tdraW   his   original  note  upon    filing 

thereof.     Form  No.  37.     See  also  In 

K>n,  Fed.  Caa.  4,459. 

1  re  Carter   (D.  C,  Ark.),  15  Am.  B. 

138  Fed.   846. 

rederick  v.  Citizens  Xaticmal  Bank  (C. 
td  Cir.),  37  Am.  B.  R.  22,  231  Fed. 

re  Hersey  (D.  C.  la.),  22  Am.  B.  R. 

Fed.  1004.     See  Mechanics- American 

Bank    v.    Coleman    (C.   C.   A.,   8th 

)    Am.    B.    R.  396,  204   Fed.   24. 

r  V.   Parke    (C  C.  A,  5th  dr.),  25 

R-  544,    183   Fed.  683.  holding  that 

proof  of  claim  in  the  form  of  a 
^f  intervention  was  filed  against  the 
'.s  estate  getting  up  the  giving  of  a 
chattel  mortgage  aa  security  for 
aned,  but  the  mortgage  attached  to 
"  recited  tha-t  the  consideration  of 
was  for  the  purchase  from  claimant 
jds"  described  the  title  to  which  was 
1  in  him  until  the  note  was  fully 
allegations  of  the  proof  of  claim 
•contradictory  and  were  such  as  to 


warrant  if  not  to  require  an  inyestigation 
of  its  fairness  and  legality. 

85.  In  re  Lazaroric  (Ref.,  Kan.),  I  Am. 
B.  R.  476. 

Fraud  of  creditor  in  prior  composition. — 
Where  pilor  to  bankruptcy  haidcrupt  entered 
into  a  composition  agreement  with  his  cred- 
itors to  pay  40  per  cent,  of  their  claims  and 
then  agreed  with  claimant  which  did  not  sign 
the  composition  agreement  until  all  the  other 
creditors  had  dgned  it,  that  if  it  advanced 
the  money  necessary  to  pay  the  composition, 
he  would  pay  its  debts  in  full,  such  agreement 
was  not  a  fraud  on  other  creditors  so  as  to 
bar  claimant  from  proving  the  full  amount 
of  its  debt  in  subsequent  bankruptcy  pro- 
ceedings. In  re  Hawks  (D.  C,  Kan.)}  30 
Am.  B.  R.  365,  204   Fed.   309. 

88.  In  re  Phelps  (Ref.,  K.  Y.),  3  Am.'B. 
R.  434. 

87.  In  re  Hawks  (D..  C,  Kan.),  30  Am. 
B.  R.  365,  204  Fed.  300. 

88.  In  re  Richard  (D.  C,  N.  Car.),  2 
Am.  B.  R.  506,  94  Fed.  633.  Compare  In  re 
Smith  (Ref.,  X.  Y.),  1  Am.  B.  R.  37. 

89.  In  re  Elder,  Fed.  Cas.  4,326.  For  the 
impeachment  of  judgments  proven  in  bank- 
ruptcy. See  under  Section  Sixty-three  of 
this  work. 
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a  broker  who  maintains  a  bucket  shop,  a  deposit  made  with  knowledge  that 
actual  stock  was  not  to  be  sold  or  purchased,  does  not  entitle  the  depositor  to 
prove  a  claim  based  upon  alleged  profits,  but  he  must  confine  his  proof  to  the 
amount  which  he  actually  deposited  with  the  bankrupt  broker.*^ 

0.  Amendment  of  proof  of  olaims^®^ — (1)  In  gbneeai.. —  The  practice  in 
respect  to  proofs  of  claims  has  always  been  liberal  and  free  from  technicalities.** 
The  general  rule  is  that  if  the  defect  in  the  proof  is  merely  formal  it  may 
be  either  disregarded  or  an  amendment  may  be  permitted  to  remedy  the 
defect.^  The  referee  will  usually  allow  such  amendments  to  proofs  of  debt 
as  justice  requires,  and  claims  objected  to  are  often  expunged  or  allowed  to 
be  withdrawn,  with  leave  to  amend  and  refile. 

*  (2)    CiASES   WHBBE  AMENDMENT   WILL   BE  ALLOWED.— A  claim   filed  withiu 

the  required  time  may  be  amended,  for  the  purpose  of  supplying  the  oath 
of  the  creditor  and  a  statement  that  no  payments  have  been  made  upon  the 
amount  claimed,  in  conformity  with  the  law,®*  or  for  the  purpose  of  itemizing 
the  proofs  where  a  gross  charge  has  been  made,^  or  in  the  case  of  a  claim  upon 
certain  notes  to  show  the  balance  due,*®  or  where  composition  was  oflFered 
but  not  finally  accepted.*^  Where  a  claim  was  presented  on  the  wrong  theory, 
as,  for  instance,  for  a  secured  debt  and  it  appeared  that  it  was  unsecured,®*  the 
creditor  should  have  an  opportunity  to  amend  so  as  to  prove  the  correct  amount 
of  his  unsecured  claim.**  The  informal  presentatioji  of  a  claim,  not  sufficient 
to  constitute  a  valid  "  proof  of  claim ''  may  be  amended  so  as  to  conform  to 
the  requirements,  where  the  record  contains  all  the  facts  necessary  to  establish 
a  bona  fide  indebtedness  and  the  circumstances  under  which  it  was  incurred.'^** 


90.  Streeter  v.  Lowe  (C.  C.  A.,  1st  Cir.), 
25  Am.  B.  R.  774,  188  Fed.  263,  in  which 
case  it  was  held  that  a  creditor  making 
such  deposit  was  not  entitled  to  prove  a 
claim  for  the  entire  balance  alleged  to  l)e 
due  on  account  of  purchases  and  sales,  but 
that  under  the  Massachusetts  statute  (Re- 
vised Laws  of  Massachusetts,  Chap  99,  §  4 ) , 
providing  for  the  recovery  of  payments  made 
on  margins,  the  creditor  was  entitled  to  have 
his  claim  allowed  to  the  extent  of  the  cash 
payments  actually  made,  his  margins  and 
interest  thereon. 

91.  See  Am.  Bankr.  Dig.  §§   740-742. 

92.  Lowell  on  Bankruptcy,  §  221. 

98.  Streeter  v.  Lowe  (C.  C  A.,  1st  Cir.), 
25  Am.  B.  R.  774,  183   Fed.  263. 

94.  In  re  Roeber  (C.  C.  A.,  2d  Cir.),  11 
Am.  B.  R.  464,  127  Fed.  122;  Buckingham 
v.  Estes  (C.  C.  A.,  6th  Cir.),  12  Am.  B.  R. 
182,   128  Fed.  584. 

95.  Matter  of  Creasinger  (Ref.,  Col.),  17 
Am.  B.  R,  538,  145  Fed.  224. 

96.  In  re  Faulkner  (C.  C  A.,  8th  Cir.), 
20  Am.  B.  R.  542,  161  Fed.  900,  holding 
that  where  a  paper  is  signed  and  sworn  to 
by  a  creditor,  by  which  it  appears  that  he 
is  a  holder  of  overdue  and  unpaid  notes  of 
the  bankrupt,  and  an  order  for  the  sale  of 
collateral  securities  described  therein  is 
granted  and  the  sale  confirmed,  an  amend- 
ment will  be  permitted  after  the  expiration 
of  a  year  after  adjudication.  When  the 
amount  due  upon  the  notes  is  ascertained 
after   applying  the  proceeds  of  the  sale  of 


the  ooUateral,  is  properly  granted  and  the 
creditor  is  entitled  to  prove  for  the  balance 
due. 

97.  In  re  Home  &  Co.  (Ref.,  Miss. ) ,  28  Am. 
B.   R.   690. 

98.  Seligman  v.  Grav  (C.  C.  A.,  1st  Cir.), 
35  Am.  B.  R.  516,  227  Fed.  417. 

99.  Matter  of  Soltman  (D.  C,  N.  Y.), 
38   Am.    B.   R.    270,   238   Fed.   241. 

100.  In  re  Standard  Telephone  &  EHectric 
Co.  (D.  C,  Wis.),  26  Am.  B.  R.  601,  186  Fed. 
586;'  In  re  McCarthy  Portable  Elevator  Co. 
(D.  C,  N.  J.),  30  Am.  B.  R.  247,  205  Fed. 
986. 

Amendment  of  informal  proof  of  claim. — 
In  the  case  of  Matter  of  »alvator  Brewing 
Co.  (D.  C,  N.  Y.),  26  Am.  B.  R.  21,  188 
Fed.  522  (affd.  28  Am.  B.  R.  96  193  Fed. 
989),  it  appeared  that  the  directors  of  a 
corporation  indorsed  notes  of  the  company 
which  were  discoimted  at  a  bank;  certain 
securities  were  assigned  to  one  of  the  direct- 
ors to  be  held  by  him  in  trust  as  security 
for  the  indorsement;  the  company  became 
bankrupt  and  the  notes  were  paid  by  the 
directors;  in  a  proceeding  by  the  trustee  the 
assignment  of  the  securities  was  declared  in- 
valid, but  evidence  was  given  proving  the 
indorsement  by  the  directors  and  payment 
of  the  notes;  no  formal  proof  of  clnim  was 
filed;  subsequently  upon  the  termination  of 
such  proceedings,  the  directors  filed  formal 
proof  of  claim  for  the  amount  paid  on  their 
indorsement;  objection  was  made  on  the 
ground  that  a  proof  of  claim  had  not  been 
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s  for  instance  where  after  adjudication  the  bankrupt's  creditors  enter  into 
I  agreement  for  a  settlement,  which  was  signed  by  the  creditors  and  con- 
tned  a  statement  of  the  amounts  of  their  several  claims,  it  was  held  sufficient 
substance  to  constitute  an  amendable  claim  so  as  to  permit  the  filing  of 
rmal  proof  of  claims.  ^^"^  To  permit  an  amendment  there  must  be  in  the 
!ord  the  substance  of  what  is  required  to  make  a  valid  proof  of  the  claim.  ^^ 
a  claim  has  been  recognized  by  ^e  court  in  proceedings  for  the  settlement  of 
ims  against  a  bankrupt  as  a  condition  of  the  sale  of  the  assets  of  the  bank- 
)t,  formal  presentation  of  such  claim  may  be  excused,  and  the  creditor 
uld  be  permitted  to  file  an  amended  proof.  ^^  Illustrative  cases  under  the 
sent  and  former  law  \^ill  be  found  in  the  foot-note.**^ 
3)  Amendment  after  the  expiration  of  yeab.^^ — It  is  apparent  from 
cases  already  cited  that  a  claim  which  is  filed  within  the  required  time  may 
amended  even  after  the  expiration  of  a  year.^^     An  amendment  may  be 


within  a  year ;  it  was  held  that  the 
1  had  been  proved  by  the  evidence  given 

former  proceeding  and  that  such  proof 
t  be  amended  by  adding  the  former 
fs  of  claim.  The  court  said :  "  It  is  also 
led  in  this  case  that  the  evidence  given 
le  hearing  in  relation  to  the  validity  of 
i«si^mnent  of  the  securities,  amounted 
antially  to  a  proof  of  the  claim, 
evidence,  of  course,  is  not  what 
mmonly  known-  as  a  formal  proof  of 
.  but  it  did  prove  facts  which  were 
ial  to  estahlish  the  claim,  and  indeed 
i  necessary,  as  a  part  of  the  claimant's 

in  that  proceeding,  to  establish  that 
otes  had  been  paid  b^  the  endorsers, 
ler  to  show  any  ground  for  claiming 
orce  the  securities.  I  think  under  the 
'ities,  that  the  claim  was  proved  in 
proceeding,  and  that  the  motion  made 
end   the  proof  by  adding  the  formal 

of  claim  should' be  allowed."    Citing 

igham   V.   Estes   (C.  C.  A.,  6th  Cir.). 

.  B.  R.  182,  128  Fed.  584;  Matter  of 

(C.   C.  A.,  2d  Cir.),  11  Am.  B.   U. 

17    Fed.    122. 

In  re  Fairlamb  Co.   (D.  C,  Pa.),  2S 

K.  615,  199  Fed.  278. 
1    for    money    loaned. — A    claim    for 

loaned  to  the  bankrupt,  which  does 
te  that  payments  set  forth  were  made 
iived  on  the  claim  mentioned,  and 
ippears  on  its  face  to  be  barred  by  the 

of  limitations,  should  be  disallowed 
Ave  to  amend.  Matter  of  Ballentine 
X.  Y.) ,  37  Am.  B.  R.  Ill,  232  Fed.  271 
a.  creditor  which  has  not  filed  or  at- 

to  file  a  claim  within  a  year,  will  not 
lit  ted'  to  amend  an  alleged  proof  of 
Dnsisting  of  a  letter  stati.g  the  status 
ankrupt'a  account.  The  general  right 
id,  rei^ardless  of  the  time  which  has 
is  abundantly  suatained  by  the 
les.      But  to  do  so,  it  is  plain,  there 

in  the  record,  as  it  stands,  the  sub- 
F  that  which  is  asked  for.  The  right 
d    can    go  no  further  than  to  bring 

and    make   effective   that   which   in 


some  flhape  is  already  there.  Matter  of 
Thompson  (D.  C,  N.  J.),  34  Am.  B.  R.  242, 
222  Fed.  169  (citing  In  re  McCallum  &  Mc- 
Callum  (D.  C,  Pa.),  11  Am.  B.  R.  447,  127 
Fed.  7«8),  affd.  36  Am.  B.  R.  190,  227  Fed. 
981. 

108.  In  re  Baaha  &  Son  (C.  C.  A.,  2d  Cir.); 
29  Am.  B.  R.  225,  200  Fed.  951,  revg.  27 
Am.  B.  R  435,  193  Fed.  151. 

Amendment  to  include  secured  daims. — 
To  authorize  the  amendment  of  a  proof  of 
claim  after  the  expiration  of  the  year  limited, 
there  must  be  in  the  record  the  substance  of 
that  which  is  asked  for.  Hence,  where  at 
the  time  bankruptcy  intervened  bankrupt  was 
indebted  to  claimant  bank  in  a  certain  sum 
which  was  unsecured  and  in  a  further  sum 
which  then  appeared  to  be  amply  secured,  and 
the  bank  filed  proof  of  its  unsecured  indebted- 
ness only  but  filed  nothing  with  reference  to 
the  secured  claim,  the  bai&  cannot,  after  the 
expiration  of  the  one  year  period  when  its 
security  had  failed,  file  an  "amended  or 
substituted  "  proof  of  claim,  so  as  to  include 
the  balance  due  on  its  secured  indebtedness 
after  applying  the  proceeds  of  its  security. 
In  re  Daniel  (Ref.,  Tex.),  29  Am.  B.  R.  284. 

104.  In  re  Friedman  (Ref.,  N.  Y.),  1  Am. 
B.  R  510;  In  re  Smith  (Ref.,  N.  Y.),  2  Am. 
B.  R.  648;  In  re  Myers  (D.  C,  Ind.),  3  Am. 
B.  R  700,  99  Fed.  601;  In  re  Wilder  (D.  C, 
N".  Y.),  3  Am.  B.  R.  761,  101  Fed.  104;  In 
re  Stevens  (D.  C.,*Vt.),  6  Am.  B.  R  806, 
107  Fed.  243;  In  re  Montgomery,  Fed.  Cas. 
9,729;  In  re  McConnell,  Fed.  Cas.  8,712;  In 
re  Myrick,  Fed.  Cas.  10,000;  In  re  Parkes, 
Fed.  Cas.  10,754;  In  re  Jaycox,  Fed.  Cas. 
7,242;  In  re  Xew  Brunswick  Carpet  Co., 
4  Fed.  514. 

106.  See  Am.  Pankr.  Dig.  |  742. 

106.  Hutchinson  v.  Otis,  190  U.  S.  552,  10 
Am.  B.  R.  135;  Buckingham  v.  Estes  (C.  C 
A.,  6th  Cir.),  12  Am.  B.  R.  182.  128  Fed. 
584;  In  re  Schiebler  (D.  C,  X.  Y.),  21  Am. 
B.  R  309,  165  Fed.  363;  In  re  Standard  Tele- 
phone A  Electric  Co.  (D.  C,  Wis.),  26  Am. 
B.  R  601,  186  Fed.  586.  Where  one  wishes 
to  amend  a  claim  after  the  expiration  of  the 


794 


Pboof  and  Allowance  op  Olaiics. 


[§  ST. 


allowed  even  after  the  expiration  of  a  year  to  permit  the  creditor  to  substitute 
for  a.  claim  based  on  an  open  account,  a  claim  based  on  promissory  notes  given 
in  consideration  of  the  items  of  such  account.**"  Where  the  assignment  of  a 
claim  not  filed  within  a  year  of  the  adjudication  is  filed  in  due  time  the  claim 
may  be  amended  after  the  year.*^  But  an  amendment  amounting  to  the 
presentment  of  a  new  claim  will  not  be  allowed  after  a  year  has  elapsed.^®*^ 
There  must  be  before  the  court  the  substance  of  a  claim  in  some  form,  filed 
or  presented  within  the  proper  time;  whether  formal  or  informal  a  claim 
must  show  that  a  demand  is  made  against  the  estate,  and  must  show  the 
creditor's  intention  to  hold  the  estate  liable. *^^  And  where  the  claim  has  been 
unconditionally  withdrawn,  a  like  claim,  but  for  a  different  amount,  cannot 
be  filed  after  the  expiration  of  the  year,  upon  the  theory  that  it  is  an  amended 
claim.  **^  Nor  will  an  amendment  be  allowed  where  it  changes  a  claim  from 
one  against  a  partnership  to  one  against  the  estate  of  an  individual  partner,*** 
nor  will  an  amended  claim  be  allowed  where  the  original  was  returned  by  the 
referee  on  the  ground  that  it  was  defective.*** 


period,  there  must  be  some  claim,  already 
proven,  to  amend;  the  mere  scheduling  of  a 
debt  by  a  bankrupt  does  not  constitute  a  debt 
which  18  subject  to  amendment.  In  re  Basha 
&  Son  (D.  C,  N.  Y.),  27  Ant  B.  H.  435, 
103  Fed.  151,  revd.  29  Am.  B.  R.  225,  200 
Fed.  961,  where  the  court  held  that  the 
amendment  should  have  been  permitted  since 
it  appeared  that  the  creditor's  claim  had 
been  recognized  by  the  court  in  a  proposed 
settlement  of  claims  against  the  bankrupt 
out  of  the  proceeds  of  a  receiver's  sale  of  the 
bankrupt's  assets  Contra:  In  re  Kempter 
(D.  C,  la.),  15  Am.  B.  R.  675,  142  Fed.  210. 
Amendment  after  lapse  of  year.^— Clause 
n,  of  this  section,  cannot  be  -taken  to  ex- 
clude an  amendment  to  a  claim  already  filed, 
admittedly  defective,  more  than  a  year  after 
adjudication,  where  the  claim  upon  which 
the  original  proof  was  made  is  the  same  as 
that  ultimately  proved.  Hutchinson  v.  Otis, 
190  U.  S.  652,  10  Am.  B,  R.  135,  affg.  8  Am. 
B.  R.  382,  115  Fed.  937.  In  this  case  the 
court  said:  "It  is  argued  that  the  allow- 
ance of  the  amendment  is  within  section  57-n, 
forbidding  proof  subsequent  to  one  year  after 
the  adjudication.  The  construction  con- 
tended for  is  too  narrow.  The  claim  upon 
which  the  original  proof  was  made  is  the 
same  as  that  ultimately  proved.  The  clause 
relied  upon  cannot  be  taken  to  exclude 
amendments.  An  example  similar  in  prin- 
ciple is  the  allowance  of  an  amendment  set- 
ting up  the  same  cause  of  action,  after  the 
statute  of  limitations  has  run^  when  the 
original  declaration  was  bad.  The  proceed- 
ings remain  in  the  district  court,  notwith- 
standing the  appeal  and  the  amendment  prop- 
erly was  allowed  there."  Matter  of  Kessler 
(C.  C.  A.,  2d  Cir.),  26  Am.  B.  R.  512,  184 
Fed.  51,  holding  that  a  proof  of  claim  which 
is  defective  in  some  substantial  particular 
jnay  be  amended  subsequent  to  the  expiration 
of  one  year  after  adjudication,  although  the 
effect  of  such  amendment  may  be  that  proof 
of    claim    is    thereby    effectively   made    only 


after  the  expiration  of  a  year.  The  sole 
question  in  any  given  case  is  whether  the 
docum^it  tendered  is  a  proper  amendment, 
and  furtherance  of  justice  requires  it  to  be 
filed.  If  so,  and  the  document  proposed  to  'be 
amended  was  filed  within  the  year,  it  should 
be  allowed  to  be  filed  even  though  the  year 
has  then  elapsed.  The  statute  prescribes  no 
limit  as  to  the  time  within  which  amend- 
ments may  be  filed.  Bennett  v.  American 
Credit  Indemnity  Co.  (C.  C.  A.,  6th  Cir.), 
20  Am.  B.  R.  260,  263,  159  Fed.  624.  (Opinion 
of  Judge  Cochfto  in  District  Court.)  See 
Matter  of  Hamnlton  Automobile  Co.  (G..C.  A., 
7th  Cir.),  31  Am.  B.  R.  205,  209  Fed.  596. 

A  creditor  which  has  not  filed  or  at- 
tempted to  file  a  claim  within  ^a  year,  should 
not  be  permitted  to  amend  an  alleged  proof 
of  claim,  consisting  of  a  letter  to  the  receiver 
stating  the  status  of  the  bankrupt's  account, 
so  as  to  conform  to  the  requirements  of  the 
bankruptcy  act.  Matter  of  Thompson  (D. 
C,  1^.  J. ) ,  34  Am.  B.  R.  242,  222  Fed.  167, 
affd.  36  Am.  B.  R.  190,  227  Fed.  981. 

107.  Brown  v.  O'Connell  (C.  C.  A.,  9th 
Cir. ) ,  29  Am.  B.  R.  653,  200  Fed.  229. 

108.  Bennett  v.  American  Credit  Indemnity 
Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  258, 
159'  Fed.  624. 

109.  Hutchinson  v.  Otis  (C.  C.  A.,  Ist  Cir.), 
8  Am.  B.  R.  382,  115  Fed.  937;  affd.  10  Am. 
B.  R.  135,  19a  U.  S.  552;  In  re  McCallum 
(D.  C,  Pa.),  11  Am.  B.  R.  447,  127  Fed.  768. 
But  see  also  In  re  Moebius  (D.  C,  Pa.),  8 
Am.  B.  R.  590,  116  Fed.  47. 

110.  Matter  of  Thompson.  (C.  C.  A.,  3d 
Cir.),  36  Am.  B.  R.  190,  227  Fed.  -981,  affg. 
34  Am.  B.  R.  242,  222  Fed.  167. 

111.  In  re  Stevens  (T).  C,  Vt.),  6  Am. 
B.  R.  806,  107  Fed.  243;  In  re  Thompson's 
Sons  (D.  C,  Pa.),  10-  Am.  B.  R.  681,  123 
Fed.  174. 

118.  In  re  McCallum  &  McCallum  (D.  C, 
Pa.),  11  Am.  B.  R.  447,  127  Fed.  768. 

118.  Matter  of  Booth  (D.  C,  N.  Y.),  38 
Am.  B.  R.  183,  216  Fed.  675. 
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(4)  Withdrawal  of  claim. —  The  right  to  permit  a  withdrawal  of  a 
lim  seems  clear;  for  instance  where  a  creditor  files  a  claim  based  upon  notes 
ntaining  clauses  waiving  the  bankrupt's  homestead  exemption,  he  will  be 
rmitted  to  withdraw  such  claim  so  as  to  proceed  in  the  State  court  to 
bject  the  bankrupt's  exempt  property  to  the  payment  of  the  notes/" 
p.  Piling  proofs  of  elaiais.— Proof s  of  debt  should  be  filed  with  the  referee. 
with  the  clerk  of  the  district  court,  it  becomes  his  duty  to  transmit  them 
the  referee."*^  So  also  of  claims  filed  with  the  trustee."*  Where  the  trustee 
IS  not  deliver  such  proofs  of  claims  to  the  referee,  the  creditor  should  not 
charged  with  the  failure."''  Where  jroof  of  claim  has  been  delivered  to 
trustee  the  claim  is  sufficiently  filed  and  it  is  the  duty  of  the  trustee  to 
iver  it  to  the  referee.*^  Proofs  on  receipt  are  usually  stamped  with  a 
ig  stamp,  showing  the  day  and  hour  received,  but  are  not  allowed  until 
ed  at  a  meeting  of  creditors. 

m.  PHOOF  OF  SECURBD,  PfilOBITT  AlTD  PRSFERSED  CLAIMS. 

In  general — Subsections  e,  g  and  h  relate  specifically  to  the  proof  of 
ns  of  flecured,  priority  and  preferred  creditors.  Secured  or  priority 
itors  need  not  surrender  their  securities,  but  the  value  thefreof  may  be 
rmined  and  deducted,  and  dividends  paid  on  unpaid  balances.  Preferred 
itors,  on  the  other  hand,  must  surrender  their  advantage  and  place  them- 
's on  an  equality  with  the  other  creditors  before  they  will  be  permitted 
lare  in  the  estate. 

Secured  claims. — (l)  In  genbral. —  The  act  contemplates  that  secured 
tors  may  and  shall  prove  theii*  claims,  and  they  are  to  set  forth  the 
I,  the  consideration  therefor,  and  whether  any,  and,  if  so,  what  securities 
eld  therefor,  etc.  Claim  of  secured  creditors  and  those  having  priority 
also  be  allowed  for  certain  purposes,  thus,  for  the  purpose  of  fixing  the 
on  which  a  dividend  from  the  general  estate  is  to  be  paid  and  also  for 
ng  the  voting  power  or  voice  of  the  secured  creditor,  or  creditor  having 
)rity,  at  creditors'  meeting. ^^*  Secured  claims  must  be  proven  on  one  of 
)rms  provided  for  that  purpose.  ^^ 

What  constitutes  a  sEcmtED  creditob. —  Section  1,  subdivision  28, 
s  a  secured  creditor  as  one  who  *'has  security  for  his  debt  upon  the 
i:y  of  the  bankrupt  of  a  character  to  be  assignable  under  this  act,  or 
)wns    finch   a   debt  for  which   some   indorser,   surety  or   other  person 


n  re  Strickland  (D.  C,  Ga.),  21  Am. 

4,  167  Fed.  867. 

Tcneral  Order  XX, 

f cneral  Ordei*  XXI  ( 1 ) . 

►rcutt  Co.  V.  Green,  204  U.  S.  96,  17 

R.   72. 

nunc   pro  tunc. —  It  has  been  held 
ofs  of  claims,  duly  received  by  the/ 
md   handed  fo  his  attorney  with  in- 
9    to    file   them,   and  the   attorney's 
'lects  to  file  the  same,  cannot  be  filed 
tunc  in  the  discretiion  of  the  referee, 
f  Ingalls  Bros.   (C.  C.  A.,  2d  Cir.), 
J.  R.  612,  137  Fed.  517. 
a,tter  of  Keaeler  (C.  C.  A.,  2d  Cir.), 
:.  R.  612,  184  Fed.  51. 
f   of  claim  delivered  to  the  trustee 
iptey  within  the  year  after  adjudica- 
Lifficiently  filed  within  the  meaning 


of  this  section.     In  re  F-airlamb  Co.   (D.  C. 
Pi».),'28  Am.  B.  R.  515,  199  Fed.  278. 

Delivery  to  employee  of  trustee  not  suffi- 
cient filing. — ^Although  the  presentation  and 
delivery  of  a  proof  of  claim  to  the  trustee 
within  the  year  after  a  bankrupt's  adjudica- 
tion is  sufficient,  the  delivery  for  filing  of  a 
proof  of  claim  to  a  person  in  the  employ  of 
the  trustee,  but  in  what  capacity  is  not 
shown,  does  not  constitute  a  sufficient  filing, 
so  a«  to  permit  the  creditor  to  file  a  proof  of 
cl-aim  nunc  pro  tunc  after  the  expiration  of 
the  one  year  period.  In  re  Lathrop,  Haskins 
&  Co.  (C.  C.  A.,  2d  Cir.),  28  Am.  B.  R.  756, 
197  Fed.  164. 

119.  In  re  Cramwood  (D.  C,  N.  Y.),  17 
Am.  B.  R.  22.  145  Fed.  566. 

120.  Forms  Xoa.  32  and  36. 


796 


Peoof  AifD  AixowANCE  OF  Claims.  [§  57-€,  g,  k 


Beoondarilj  liable  for  the  bankrupt  has  such  security  upon  the  bankrupt's 
assets."  Bondholders  of  a  corporation  are  secured  creditors  and  may  prove 
their  claims  against  a  bankrupt  corporation.*^^  That  "spcured  creditor'*  has 
a  limited  meaning  in  bankruptcy  should  always  be  remembered.*^  A  holder 
of  a  promissory  note  containing  a  waiver  of  exemption  is  in  effect  a  secured 
creditor.*^  A  holder  of  a  mortgage  on  exempt  property  of  the  bankrupt  is 
not  a  secured  creditor.*^  A  person,  holding  a  collateral  note  of  a  bankrupt 
corporation  endorsed  by  one  of  its  officers,  is  not  a  secured  creditor.*^ 

(3)  Cl*AIM  SEOUBSD  BT  OTHEB  FUND  OB  ESTATE  OE  BY  THIBB  PAETY. The 

question  pertains  in  each  case  to  the  security  which  a  creditor  has  upon  the 
property  of  the  bankrupt.  He  may  prove  his  entire  claim  against  the  bank- 
rupt estate  notwithstanding  the  fact  that  he  has  other  security  for  the  pay- 
ment of  all  or  a  part  of  such  claim.  He  is  not  compelled  to  exhaust  his  remedy 
against  the  other  fund  before  asserting  his  claim  against  the  bankrupt  estate.*^ 
No  matter  how  great  may  be  the  security  which  one  may  have,  if  it  be  property 
of  another  than  the  bankrupt,  the  creditor  may  prove  his  entire  claim  against 
the  bankrupt  estate,  and  receive  a  dividend  thereon,  and  thereafter  institute 
proceedings  to  enforce  his  claim  upon  the  security  for  the  balance.*^    As  where 


181.  Matter  of  San  Antonio  Land  and 
Irrigation  Co.  (D.  C,  N".  Y.),  36  Am.  B.  R. 
512,  228  Fed.  984 ;  United  States  Triwt  Co.  v. 
Gordon  (Cr  C.  A.,  6th  Cir.),  33  Am.  B.  It 
300,  216  Fed.  fl29;  In  re  Sampter  (C.  C.  A., 
2d  Cir.),  22  Am,  B.  R.  357,  170  Fed.  938. 

Ift2.  In  effect,  no  creditor  is  secured  in 
bankruptcy  unless  there  is  a  lien  held  by  him 
or  accruing  to  his  benefit  on  tsh«  property  ol 
the  bankrupt.  Bankr.  Act,  §  1(23).  Thus 
see  Swarts  v.  Bank  (a  O.  A.,  8th  Cir.),  8 
Am.  B.  R.  673.    117  Fed.  1. 

188.  In  re  Meredith  (D.  C,  Ga.),  16  Am. 
B.  R.  331,  144  Fed.  280. 

Effect  of  proof  of  waiver  note.— Notwith- 
standing that  a  creditor  has  proved  his  claim 
in  bankruptcy  as  unsecured,  he  may  assert 
in  a  court  of  competent  jurisdiction  any 
right  that  he  may  have  on  a  waiver  of  home^ 
stead  exemption.  In  re  Loden  (D.  C,  Ga.), 
26  Am.  B.  R.  917,  184  Fed  966.  The  waiver 
becomes  in  the  nature  of  a  security  in  that 
the  debt  may  be  mcul«  out  of  any  property 
owned  by  the  debtor  without  regard  to  any 
exemption  rights  which  the  debtor  would 
have  had  but  for  the  waiver.  Bell  v.  Daw- 
son County  Grocery  Co.,  12  Am.  B.  R.  160, 
120  Ga.  628,  48  S.  E.  150. 

Claim  against  exempt  property. —  In  the 
case  of  In  re  Cale  (D.  C,  Minn.),  25  Am. 
B.  R.  367,  182  Fed.  439,  the  claimant  had 
recovered  judgment  after  adjudication  and 
before  the  bankrupt's  discharge,  which  judg- 
ment became  a  lien  upon  a  part  of  the  debt- 
or's homestead.  It  was  held  that  the  judg- 
ment secured  was  enforceable  only  in  the 
State  courts,  and  not  through  sale  of  the 
property  by  the  trustee  and  application  of 
the  proceeds,  and  that  the  claimant  could 
only  prove  for  the  deficiency  obtained  by  de- 
ducting from  the  judgment  the  value  of  the 
part  of  the  debtor's  homestead  which  could 
be  applied  in  payment  thereof.     A  creditor 


with  an  enforceable  lien  or  claim  against 
exempt  property  can  collect  only  the  de- 
ficiency from  the  general  assets.  This  same 
question  was  again  considered  upon  an  appeal 
from  a  decision  of  the  district  court  in  the 
case  of  Gregory  Co.  v.  Bristol  (C.  C.  A.,  8th 
Cir.),  26  Am.  B.  R.  938,  191  Fed.  81,  the 
court  holding  that  where  a  claimant  had  a 
statutory  lien  on  certain  of  the  bankrupt's 
property  which  was  exempt  in  bankruptcy 
from  the  claims  of  general  creditors  by  reason 
of  which  such  claimant  was  secured  in  a 
specified  amount,  a  deduction  of  such  amount 
from  its  claim  was  proper. 

184.  In  re  Bailey  (D.  C,  Utah),  24  Am. 
B.  R.  201,  176  Fed.  990. 

185.  Young  V.  Gordon  ( C.  C.  A.,  4th  Cir. ) , 
33  Am.  B.  R.  522,  219  Fed.  168. 

186.  Gorman  v.  Wright  ( C.  C.  A.,  4th  Cir. ) , 
14  Am.  B.  R.  136,  136  Fed.  164. 

187.  See  In  re  Headley  (D.  C,  Mo.),  3  Am. 
B.  R.  272,  97  Fed.  765,  citing  Collier  on 
Bankr.  (1st  ed.),  p.  283.  See  also  Haas- 
Baruck  &  Co.  v.  Portuondo  (D.  C,  Pa.),  16 
Am.  B.  R.  130,  138  Fed.  949;  Matter  of 
Thompson  (D.  C,  N.  Y.),  31  Am.  B.  R.  236, 
208  Fed.  207. 

The  equitable  rule  that  a  creditor  having 
a  lien  upon  two  funds  must  exhaust  that  one 
upon  which  other  creditors  have  no  hen,  does 
not  apply  in  oases  where  it  operates  to  the 
injury  of  the  party  having  the  double  lien, 
and  this  rule  has  in  substance  been  made 
part  of  the  bankruptcy  act.  One  who  has 
been  allowed  to  prove  nis  claim  a^  an  unse- 
cured creditor  against  a  bankrupt  mdorser 
must  realize  and  credit  the  proceeds  of  col- 
lateral securities  held  by  him  against  the 
principal  debtor,  before  he  will  be  allowed 
to  participate  in  the  distribution  of  the 
estate  of  such  indorser.  Gorman  v,  Wright 
(C.  C.  A.,  4th  Cir.),  14  Am.  B.  R,  136,  136 
Fed.  164. 
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creditor  has  a  claim  against  two  bankrupt  estates,  he  may  assert  his  claim 
linst  one  unimpaired  by  the  fact  that  he  held  security  against  the  other, 
1  he  may  recover  dividends  from  the  two  estates  upon  the  full  amount  of 

claim,  until  from  all  sources  he  has  received  full  payment  of  his  claim.^ 
d  this  rule  applies  even  where  the  security  that  is  held  is  security  for  a 
•tnership  debt  but  is  property  of  individual  members  of  the  firm,  the  part- 
•ship  and  the  individual  estates  being  considered  distinct  and  separate.*^ 
trust  company  which  holds  as  collateral  security  for  the  note  of  a  bankrupt 
ipany  certain  debenture  bonds  issued  by  the  bankrupt  as  security  for  the 
e,  but  not  secured  by  mortgage  or  other  means,  such  bonds  constitute  simply 
ither  promise  to  pay  money  and  the  trust  company  is  not  a  secured 
ditor.*^  But  it  is,  of  course,  otherwise  where  the  bonds  are  secured  by  a 
cial  fund  set  apart  to  provide  for  their  paym«it  when  due;  in  such  a 
:^  the  bondholders  may  participate  in  such  fund,  independent  of  their  right 
)rove  an  unsecured  balance  against  the  general  assets.^^  A  creditor  whose 
m  is  secured  or  partly  paid  by  an  accommodation  indorser  may  prove 
claim  to  its  full  amount,  and  exclude  from  the  bankrupt  estate  the  avails 
such  security  or  part  payment.*®  Where  a  creditor  has  a  claim  which  is 
ranteed  by  a  third  person,  who  turns  over  a  note  of  the  bankrupt  to  the 
iitor,  such  creditor  may  prove  both  the  claim  and  the  note  and  receive  divi- 
ds  on  both.^ 

4)  fSrBKKNT>EB  OF  SECUBITT. — A  sccured  creditor  may  or  may  not  sur- 
ler  his  security,  as  he  chooses.*^  If  he  does,  it  inures  to  the  benefit  of 
creditors,  and  his  claim,  if  otherwise  unobjectionable,  is  allowed  at  the 

amount.  If  he  does  not,  he  can,  it  seems,  have  his  claim  allowed  tem- 
irily  to  enable  him  to  participate  in  creditors'  meetings  prior  to  the  deter- 
ation  of  the  value  of  his  security,  but  only  for  such  sums  as  seems  to  be 
ag  over  the  security.  He  may  retain  his  security  and  prove  for  the 
>unt  of  his  claim  after  deducting  therefrom  the  value  of  his  security.*^ 


J.  Matter  of  New  York  Commercial  Co. 
\  A.,  2d  Cir.),  3«  Am.  B.  R.  760;  Board 
'ommiseionera  of  Shawnee  County  v. 
ey  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R. 
169  Fed.  02. 

h  Ex  parte  Graves,  2  Jur.  N.  S.  651; 
arte  Peacock,  2  G.  &  J.  67 :  In  re  How- 
Cole  &  Co.,  4  N.  B.  R.  571,  ¥ea.  Cas. 
;  In  re  Coe  <Ref.,  Ohio),  1  Am.  B.  R. 

>.  Matter  of  Matthews   (D.  C,  N.  Y.). 

n.  B.  R.  19,  188  Fed.  446. 

..  Butterfield  v.  Woodman  (C.  C.  A.,  Ist 

,  »4  Am.  B.  R.  610,  223  Fed.  956,  modfg. 

tn.  B.  R.  164. 

I.  In  re  Noyes  Bros.  VC.  C.  A.,  Ist  Cir.) , 

m.  B.  R.  506,  127  Ffel,  280;  In  re  Mat- 

j  (D.  C,  K  Car.),  t3  Am.  B.  R.  01,  132 

274. 

;  In  re  Keep  Shirt  Co.  (D.  C,  N.  Y.),  28 

B.  R.  765,  200  Fed.  80. 

t.  Proof  of  claims  by  secured  creditors. 

)rtgage    creditors    of    a    bankrupt    cor- 

ion  are  entitled  to  prove  their  claims 

•ut   surrendering  their  lien,  and  if  on 

losure    the   proceeds   of   the   sale   were 

icient   to  pay  the   debts  in   full,  they 

ot  barred  from  sharing  pro  rata  in  the 


distribation  of  the  general  assets.  So  also 
mortgage  creditors  may  surrender  their  se- 
curity and  elect  to  file  their  claims  in  the 
bankruptcy  court,  which  entitles  them  to 
participate  in  the  distribution  of  the  assets 
as  general  creditors.  In  re  Medina  Quarry 
Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  769,  170 
Fed,  929.  See  suh  nam.  "What  is  a  Sur- 
render "  in  this  section,  post. 

135.  Kohout  Y.  Chaloupka  (Sup.  Ct.y  Neb.) , 
11  Am.  B.  R,  265,  69  Xeb.  677;  In  re  Gold- 
smith  (D.  C,  Tex.),  9  Am.  B.  R.  419,  118 
Fed.  7«3;  In  re  Hines  (D.  C,  Pa.),  16  Am. 
B.  R.  495,  144  Fed.  142;  Steinhardt  v.  Na- 
tional Park  Bank,  19  Am.  B.  R.  72,  120 
K.  Y.  App.  Div.  255,  105  N.  Y.  Supp.  23, 
revg.  18  Am.  B.  R.  86;  In  re  Stevens  (D.  C, 
Ore.),  23  Am.  B.  R.  239,  173  Fed.  842.  Com- 
pare In  re  Little  (D.  C,  Iowa),  6  Am.  B.  R. 
681,  110  Fed.  621. 

Retention  of  securities. —  In  the  case  of 
In  re  Davison  (D.  C,  N.  Y.),  24  Am.  B.  R. 
460,  179  Fed.  750,  a  question  arose  as  to 
the  possession  of  life  insurance  policies 
which  had  been  assigned  to  a  bank  as  se- 
curity for  the  payment  of  a  debt.  The 
court  said :  "  The  law  does  not  provide  that 
on   crediting  the  value   of  the   security   on 
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(5)  Retention  of  begusitt  ;  effect  obt  peoof  of  claim. —  If  the  Becurity 
is  equal  in  value  to  the  claim,  he  cannot  prove  any  part  of  his  claim,  although 
the  creditor'bids  in  the  property  at  a  foreclosure  sale  for  less  than  his  claim. ^^ 
A  creditor  cannot  prove  both  a  debt  and  the  security  thereof,  but  he  may 
prove  either  one.^^  He  may  rely  on  his  security  and  enforce  it  according  to 
his  rights  as  they  exist ;  in  such  a  case  it  is  optional  with  him  to  make  a  formal 
proof  o:^his  claim.*^  If  he  does  not  present  his  claim  and  rely  on  the  adminis- 
tration of  the  bankrupt  estate,  he  is  relegated  to  the  property  retained  as 
security  for  the  debt,  and,  so  far  as  the  estate  is  concerned,  the  debt  is 
released.^^  As  has  already  been  explained,  the  value  of  securities  is  often 
arrived  at  summarily  at  first  meetings  to  permit  a  creditor  to  vote  the 
unsecured  balance.  A  claimant  may,  of  course,  be  fully  secured.^^  If  so, 
he  should  not  be  allowed  to  file  a  proof,  and  does  not  become  a  party  to  the 
proceeding."^  A  creditor  by  proving  an  unsecured  claim  is  not  barred  from 
proving  the  amount  of  a  secured  claim  less  the  sum  realized  on  the  security.**^ 
Where  a  debt  is  secured  by  a  life  insurance  policy  the  value  of  the  policy 
should  be  deducted  therefrom  and  the  balance  may  be  proved  against  the 


the  debt  and  being  allowed  a  dividend  on 
the  balance,  the  secured  creditor  is  to  sur- 
render the  security,  even  if  tendered  the 
value  thereof  as  fixed  by  the  court.  The 
secured  creditor  has  the  right  to  retain  the 
policies  as  security  for  any  balance  and  any 
premiumB  it  may  pay  to  keep  them  alive. 
(In  re  Newland,  7  N«Lt.  Bank.  Reg.  477.) 
The  policies  belong  to  the  bank  as  security 
until  the  debt  is  paid,  but  for  purposes  of  a 
dividend  as  well  as  ultimate  payment,  it  is 
compelled  to  credit  now  the  value  of  such 
security.  It  does  not  follow  that  the  policies 
and  all  siuns  received  thereon,  at  maturity 
will  become  or  now  become  the  property  of 
the  bank  absolutely,  for  the  ownership,  is  a 
qualified  one  and  the  bank  cannot  be  deprived 
of  them  until  the  notes  are  fully  paid.  These 
policies  were  assigned  to  the  foaiik  in  good 
faith  more  than  four  months  before  the 
bankruptcy,  and  the  rights  of  the  bank 
therein  and  thereto  are  in  no  way  effected 
by  the  bankruptcy,  except  that  it  is  com- 
pelled, if  it  elects  to  prove  its  claim,  to 
credit  the  present  value  as  fixed'  in  the  mtkle 
provided  by  the  act  on  the  debt,  and  I  do 
not  think  this  operates  as  an  absolute  sale 
and  transfer  to  the  bank.  .  .  .  The  bank- 
ruptcy law  in  plain  terms  says  that  in  such 
a  case  as  this  the  secured  creditor  may  prove 
his  debt,  have  the  value  of  his  security  deter- 
mined, credit  such  value  and  have  a  dividend 
on  the  balance,  except  in  cases  where  the 
contract  of  pledge  provides  a  way  of  convert- 
ing it  into  money,  in  which  case  that  is  to 
be  done  under  and  pursuant  to  the  terms  of 
the  contract  or  agreement  undej  which  the 
thing  pledgeid  is  held.  In  the  absence  of 
something  in  the  bankruptcy  act  to  the  con- 
trary, I  am  of  the  opinion  that  in  cases 
where  the  value  of  the  security  is  deter- 
mined by  agreement,  arbitration  or  litiga- 
tion as  the  court  directs,  it  is  contemplated 
that   the  secured  creditor  is  to  retain  such 


securities,  after  receiving  the  dividends  sub- 
ject to  such  claims  as  others  may  have 
therein  or  thereon  when  finally  converted 
into  money." 

136.  Matter  of  Davis  (Ref.,  Pa.),  23  Am. 

B.  R.  156,  affd.  ^3  Am.  B.  R.  446,  174  Fed. 
656. 

137.  First  National  Bank  v.  Eason  (C.  C. 
A.,  5th  Cir.) ,  17  Am.  B.  R.  593,  149  Fed.  804; 
In  re  Knight,  Yancey  &  Co,  (C.  C,  Ala.), 
26  Am.  B.  R.  787,  190  Fed.  893,  holding  in 
effect  that  claimants  are  not  entitled  to  prove 
the  full  amount  of  a  claim  where  a  portion 
of  it  has  been  settled  by  the  sale  of  merchan- 
dise held  as  security  for  the  payment  of  the 
claim. 

138.  Ward  v.  First  National  Bank  of  Iron- 
ton  (C.  C.  A.,  6th  Cir.),  29  Am.  B.  R.  312, 
302  Fed.  609;  Robinson  v.  Roe  (C.  C.  A.,  2d 
Cir.),  38  Am.  B.  R.  26,  30,  233  Fed.  936. 

139.  Matter  of  Old  Oregon  Mfg.  Co.    (D. 

C,  Wash. ) ,  38  Am.  B.  R.  409,  236  iPed.  804. 

140.  Matter  of  Kenney  (Ref.,  Mass.),  10 
Am.  B.  R.  452,  holding  that  where  a  daim 
offered  in  proof  ia  fully  secured  it  should  be 
disallowed*. 

141.  niustrative  oases  on  secured  claims 
under  the  present  law  are:  In  re  Frick  (Ref., 
Ohio),  1  Am.  B.  R.  719;  In  re  Brown  (D. 
C,  Pa.),  6  Am.  B.  R.  220,  104  Fed.  762;  In 
re  Rhoads,  2  N.  B.  N.  Rep.  178;  In  re  Spring, 
2  N.  B.  N.  Rep.  609;  In  re  Peasley  (D.  C, 
N.  H.),  14  Am.  B.  R,  496,  137  Fed.  190;  In 
re  Grieve  (D.  C.,  Conn.),  18  Am.  B.  R.  737, 
151  Fed.  711.  Under  the  law  of  1867,  Yeat- 
man  v.  New -Orleans,  etc.,  96  U.  S.  764;  In 
re  Sauthoff,  Fed.  Ca«.  12,379;  In  re  Cram, 
Fed.  Cas.  3,343;  In  re  Dunkerson,  Fed.  Cas. 
4,157;  In  re  Anderson,  Fed  Cas.  350;  In  re 
Jaycox,  Fed.  Cas.  7,240;  In  re  Newland,  Fed. 
Cas.  10.170, 

148.  In  re  Ball  (D.  C,  Vt),  10  Am.  B.  R. 
564,  123  Fed.  164. 
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state.  ^*^  If  a  trustee  does  not  elect  to  redeem  the  security- by  paying  the  debt, 
he  secured  creditor  may  sell  the  security,  if  under  the  terms  of  his  lien  he 
as  such  right,  and  file  a  claim  for  the  unpaid  remainder  of  his  debt.^^  There 
3  no  authority  vested  in  the  court,  upon  finding  that  there  was  an  excess  due 
be  bankrupt  after  the  payment  of  the  secured  claim,  to  enter  a  decree  against 
he  creditor,  who  is  an  adverse  claimant,  for  the  amount  of  the  excess.^** 
diere  the  claimant  voluntarily  appears  before  the  referee  in  bankruptcy  and 
resents  his  claim  for  allowance  as  a  secured  claim,  alleging  that  he  had  a 
len  upon  the  land  by  virtue  of  a  mortgage,  deed  of  trust  or  the  like,  the 
eferee  has  jurisdiction  to  determine  the  validity  of  the  lien  asserted,  and  to 
djudge  whether  or  not  the  claim  should  be  allowed  as  a  secured  claim. ^^ 
Vhere  book  accounts  are  assigned  to  secure  a  debt  the  creditor  must  turn  over 
>  the  trustee  the  balance  of  the  amoimt  collected  by  him  remaining  after 
ayment  of  his  debt;  without  reference  to  the  adverse  claim  of  another  cred- 
;or.^^  Where  a  lease  did  not  provide  security  for  the  payment  of  water-rates 
nd  taxes  by  the  bankrupt  tenant,  the  landlord  must  establish  his  claim  therefor 
efore  the  referee. ^^  Where  the  security  is  retained  by  the  creditor  he  may 
nforce  his  lien  in  any  court  having  jurisdiction,  although  he  has  availed 
imseif  of  the  privilege  of  filing  his  claim  as  a  secured  claim.**^ 

(6)  AscEBTAiNiNo  VALUB  OF  8BCITBITIE8. —  The  mcthods  of  ascertaining 
le  value  of  the  securities  to  be  deducted  are  prescribed  by  subsection  h.  The 
alue  may  be  determined  by  "  litigation,"  meaning  any  appropriate  action  or 
roceeding  in  the  courts  to  ascertain  the  value  of  the  security,  wherein  the 


148.  In  re  Busby  (D.  C,  Pa.),  10  i^m.  B. 
.  650,  124  Fed.  409;  In  re  Davison  (D.  C, 
.  Y.),  24  Am.  B.  R.  400,  179  Fed.  760. 

144.  Matter  oi  McAnsland   (D.  C,  N.  J.), 
Am.  B.  R.  519,  235  Fed.  173,  citing  text. 

145.  Matter  of  Mertens  (C.  O.  A.,  2d  Cir.), 
i  Am.  B.  R.  362,  142  Fed.  445. 

146.  In  re  Jackson  Brick  &  Tile  Co.  (D.  C, 
o. ) ,  26  Am.  B.  R.  915,  189  Fed.  636,  citing 
e  following  cases:  Chauncey  v.  Dyke  Bros. 
..  C  A.,  Sth  dr.),  9  Am.  B.  R.  444,  119 
id.  1,  66  C.  C.  A.  679;  In  re  Rochford  (C. 

A.,  8th  Oir.),  10  Am.  B.  R.  608,  124  Fed. 
»,  69  C.  C.  A.  388;  In  re  Granite  City 
ink  (C.  C.  A.,  Sth  Cir.),  14  Am.  B.  R.  404, 
\7  Fed.  818,  70  C.  C.  A.  316 ;  In  re  Schermer- 
>rn  (C.  C.  A.,  Sth  Cir.),  16  Am.  B.  R.  508, 
5  Fed.  341,  76  C.  C.  A.  215;  In  re  McMahon 
1  C.  A.,  «th  Cir.),  17  Am.  B.  R.  531,  147 
jd.  684,  77  C.  C.  A.  668;  In  re  Dana  (C.  C. 
.,  Sth  Cir.),  21  Am.  B.  R.  683,  167  Fed. 
19,  93  C.  C.  A.  238;  Thomas  v.  Woods   (C. 

A.,  Sth  Cir.),  23  Am.  B.  R.  132,  173  Fed. 
15,  97  C.  C.  A. •535,  26  L.  R.  A.  N.  (N.  S.) 
80;  Mound  Mines  Company  v.  Hawthorn 
:.  C.  A.,  Sth  Cir.),  23  Am.  B.  R.  242,  173 
2d,  882,  97  C.  C.  A.  394;  Whitney  v.  Wen- 
an,  198  U.  S.  539,  14  Am.  B.  R.  45,  25  Sup. 
t.  778,  49  L.  Ed.  1157,  and  see  Matter  of 
)ltman  (D.  C,  N.  Y.),  38  Am.  B.  R.  270, 
18  Fed.  241. 

Right  of  mortgage  creditor  to  relief. — A 
ortgage  creditor  may  come  into  a  court  of 
uikruptcy  and  ask  for  any  relief  to  which 
B  would   be  entitled   in  equity.     Matthews 

Sons  V.  Webre  Co.  (D.  C,  La.),  32  Am. 
.  R.  180,  213  Fed.  396. 


Posseflnioii  of  special  fund  by  court. — 
Where  a  bankruptcy  court  had  possession  of 
a  special  fund  which  was  security  for  the 
claims  of  certain  creditors  of  a  bankrupt 
which  claims  were  reserved  for  future  liqui- 
dation in  an  order  confirming  a  composition 
offer,  it  was  held  that  the  special  fund  must 
■be  distributed  on  the  liquidation  of  the 
claims  and  before  ^e  distribution  of  the  con- 
eideration  of  the  composition,  «i8  otherwise 
secured  creditors  might  get  a  larger  propor- 
tion of  their  claims  than  other  creditors. 
Matter  of  HoUins  &  Co.  (D.  C,  N.  Y.),  37 
Am.  B.  R.  205,  230  Fed.  920. 

148.  Fitch  ▼.  Richardson  (C.  C.  A.,  1st 
Cir.),  16  Am.  B.  R.  835,  147  Fed.  196.  A 
creditor  whose  security  consists  of  assigned 
accounts  does  not  abandon  his  security  by 
consenting  to  a  liquidation  of  the  bankrupt's 
indebtedness.  In  re  Cyclopean  Co.  (C.  C.  A., 
2d  Cir.),  21  Am.  B,  R.  679,  167  Fed.  971, 

149.  In  re  lodleman- Walsh  Foundry  uo. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  509,  166  Fed. 
381. 

160.  Stewart-Koble  Drug  Co.  ▼.  Bishop- 
Babcock-Becker  Co.  (Col.  6up.  Ct.),  38  Am. 
B.  R.  639,  162  Pac.  159,  holding  that  the 
filing  of  a  secured,  claim  is  for  the  purpose 
of  securing  the  right  to  share  in  the  dividends 
in  case  the  security  is  insufficient  and  the 
bankruptcy  court  thereby  acquires  no  juris- 
diction over  the  enforcement  of  the  security; 
hence,  the  holder  of  such  security  is  not 
estopped  from  attempting  to  enforce  it  in  the 
State  court. 
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secured  creditor  and  the  trustee  may  be  heard.^^*  If  the  value  has  been  legally 
determined  outside  of  the  court  of  bankruptcy,  it  will  take  proof  of,  and  be 
governed  by  that  fact.^*^^  This  subsection  has  no  application  where  the  securi- 
ties were  not  the  property  of  the  bankrupt.^*®  The  agreement  by  the  terms 
of  which  the  securities  are  pledged  usually  provides  for  a  sale  of  the  securities^ 
and  the  disposition  of  the  proceeds.^"  The  time  for  fixing  the  value  of  the 
security  is  the  date  of  the  petition.  Where  the  security  is  sold  some  time 
after  the  filing  of  the  petition  and  the  proceeds  are  not  enough  to  pay  the 
entire  amount  of  the  creditor's  claims,  it  is  not  permissible  to  apply  the  pro- 
ceeds, first  to  interest  accrued  since  the  filing  of  the  petition,  then  to  the 
principal,  and  afterwards  to  prove  for  the  balance.  ^^  Where  interest  and 
dividends  acxjrue  upon  securities  held  by  creditors  of  the  bankrupt  after  the 
date  of  the  petition  in  bankruptcy,  they  may  be  applied  in  payment  of  the 
after-accruing  interest  upon  the  debt.^^  If  by  action  in  a  State  court,  the 
trustee  should  intervene  and  see  that  the  security  brings  what  it  is  fairly 
worth.*"  Section  6  relating  to  exemptions  does  not  limit  the  provisions  of 
subsection  A,  so  as  to  authorize  a  creditor  to  prove  his  entire  claim  and  to 
receive  dividends  thereon  from  the  estate,  where  such  claim  is  secured  by  a 
mortgage  on  exempt  property.^**  The  value  of  the  security  may  be  ascertained 
by  converting  it  into  money  pursuant  to  the  contract,  and  in  the  absence  of 
fraud,  the  creditor  may  prove  the  balance  of  his  claim.^*®  It  is  only  when 
the  securities  have  not  been  disposed  of  by  the  creditor  in  accordance  with* 
his  contract  that  the  court  may  direct  what  shall  be  done  in  the  premises. 
Of  course  where  there  is  fraud  or  a  proceeding  contrary  to  the  contract,  tjie 
interposition  of  the  court  might  properly  be  invoked.*^     Although  the  property 


151.  Matter  of  Soltman  (D.  C,  N.  Y.),  38 
Am.  B.  R,  270,  238  Fed.  241.  See  Am. 
Bankr.  Dig.,  §  7«0. 

152  In  re  Crammond  (D.  C,  N.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  566. 
.153.  Matter  of  Craves  (D.  C,  Vt.),  20 
'  Am.  B.  R.  818,  163  Fed.  358,  holding  that 
where  the  bankrupt  is  indorser  upon  a  cor- 
poration note,  and  the  proof  of  claim  thereon 
sets  forth  that  the  note  is  secured  by  a  mort- 
gage on  both  the  real  and  personal  property 
of  the  maker,  the  bankruptcy  court  has  no 
jurisdiction  over  the  mortgaged  property  ex- 
cept to  ascertain  its  value  and  to  see  to  its 
proper  application  in  payment  of  the  note 
when  presented  for  allowance  against  the 
bankrupt's  estate.  See  also  the  opinion  of 
the  district  court  in  the  same  case  reported 
in  25  Am.  B.  R.  372,  182  Fed.  443. 

154.  In  re  Wiesen  (D.  C,  Pa.),  15  Am. 
B.  R.  27,  138  Fed.  164. 

155.  Sexton  v.  I>reyfu8,  219  U.  S.  339,  25 
Am.  B.  R.  362,  revg.  In  re  Kessler  (D.  C, 
N.  Y.),  22  Am.  B.  R.  606,  171  Fed.  751. 

156.  Sexton  v.  Dreyfus, -21 9  U.  S.  339,  25 
Am.  B.  R.  362. 

157.  See  under  §|  11  and  47;  also  In  re 
Buse,  Fed.  Cas.  2,221;  In  re  Stewart,  Fed. 
Cas.   13,418. 

158.  In  re  Xiantzenheimer  (D.  C,  Iowa), 
10  Am.  B.  R.  720,  124  Fed.  716;  In  re 
Meredith  (D.  C,  Ga.),  16  Am.  B.  R.  331, 
144  Fed.  230;  In  re  Cale  (D.  C,  Minn.),  25 


Am.  B.  R.  367,  182  Fed.  439,  holding  that 
the  right  of  the  general  creditors  tg  the  gen- 
eral assets  will  be  protected  and  that  a  cred- 
itor with  an  enforceable  lien  or  claim  against 
exempt  property  can  collect  only  the  defi- 
ciency from  the  general  assets.  In  re  Bailey 
(D.  C,  Utah),  24  Am.  B.  R.  201,  176  Fed. 
990. 

159.  In  re  Peacock  (D.  €.,  No.  Car.),  24 
Am.  B.  R.  150,  178  Fed.  851;  British  ft 
American  Mortgage  Co.  v.  Stuart  (C.  C.  A., 
5th  Cir.),  31  Am.  B.  R.  544,  210  Fed.  426. 

160.  Hiscock  v.  Varick  Bank,  206  U.  8, 
28,  \%  Am.  B.  R.  1,  9,  affg.  15  Am.  B.  R. 
362,  holding  that  the  court  may  direct  the 
disposition  of  a  pledge,  or  the  ascertainment 
of  its  value,  where  the  parties  have  failed  to 
do  so  by  their  own  agreement. 

^  Where  policies  of  life  insurance  were  as- 
signed in  good  faith  to  a  bank  to  secure  the 
payment  of  such  sum  as  may  be  due  to  the 
bank  at  the  time  of  the  settlement  of  the 
policy,  and  more  than  four  mt)nth8  thereaiter 
the  assignor  was  adjudicated  a  bankrupt  and 
the  bank  filed  its  claim  against  his  estate 
and  petitioned  for  the  ascertainment  of  the 
value  of  the  securities  to  be  credited  on  the 
claim  so  that  the  bank  might  share  in  the 
dividends  on  the  unpaid  balance,  it  was 
proper  for  the  referee  to  proceed  on  due 
notice  and  hearing  to  determine  the  value  of 
the  policies  in  the  absence  of  an  agreement 
by  the  bank  and  the  trustee  as  to  such  value. 
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dged  as  security  may  be  converted  into  money  as  agreed  between  the  parties, 
the  secured  creditor  may  not  dispose  of  the  property  to  himself,  under  the 
se  of  a  sale."^  Where  a  debt  is  proved  as  a  secured  debt  in  the  usual  way, 
1  the  trustee  objects  on  the  ground  that  the  security  claimed  constitutes  a 
dable  preference,  the  court  may  hear  and  decide  the  issue,  and  allow  the 
m  as  a  secured  or  unsecured  debt,  before  the  alleged  security  is  converted 
)  money"^  It  is  proper  for  the  trustee  to  arrange  with  the  secured  creditor 
iccept  the  property  held  as  security  in  satisfaction  of  the  claim. ^^'^ 
7)  Effect  of  proving  secured  debt  as  uNSEcufeED. —  The  law  here  was 
I  settled  prior  to  the  present  statute.  If  a  secured  creditor  proves  his  debt 
msecured,  he  thereby  waives  his  security.^®*  This  rule  yields,  however, 
re  such  a  proof  was  made  by  one  ignorant  of  his  legal  rights  and  without 
idulent  intent.*^  Thus,  where  from  ignorance  or  inadvertence  a  claim 
been  proved  as  unsecured  the  court,  in  the  exercise  of  its  discretion,  may 
nit  the  creditor  to  have  his  proof  expunged  so  that  he  may  take  steps  to 
?  the  value  of  the  security  determined  and  to  prove  for  the  excess  only. 
I  right  will  generally  be  accorded  to  one  asking  it  and  excusing  his  mistake, 
either  the  bankrupt  nor  any  other  party  will  be  injured ;  that  is,  if  their 
ts  after  the  granting  of  an  order  to  expunge  the  proof  will  not  be  less  or 
•rent  than  they  would  have  been  had  not  the  mistake  been  made  of  proving 
^laim  as  unsecured. ^^'^  A  proof  of  claim  may  be  amended  so  as  to  include 
nn  a  statement  of  a  security  in  a  case  where  the  equities  of  general 
itors  will  not  be  disturbed. ^^     It  has  been  held  that  proof  without  mention 


Davison  (D.  C,  N.  Y.),  24  Am.  B.  R. 
79  Fed.  750. 

7  of  court  to  consider  value. —  In  the 
^e  of  a  legal  rule  in  the  State  making 
im  for  which  property  sold  to  satisfy 
is  bought  is  conclusive  as  to  its  value, 
nkruptcy  court  on  alleglttion  of  inade- 
price  realized  at  such  sale  is  by  duty 
to  consider  the  question  of  value.  Mat- 
McAusland  (D.  C,  N.  J.) ,  37  Aul  B.  R. 
J5  Fed.  173. 

Van  Kirk  v.  Vermont  Slate  Co.  (D. 
Y.),  15  Am.  B.  R.  239,  140  Fed.  38; 
Mertens  (D.  C,  N.  Y.),  14  Ain.  B.  R. 
}4  Fed.  104,  105.  Compare  Turner  v. 
>olitan  Trust  Co.  (C.  C.  A.,  9th  Cir.), 
.  B.  R.  181,  207  Fed.  496. 
:ha8e  of  property  by  creditor. — ^Where 
f  of  claim  shows  that  claimant  on  a 
:  property  mortgaged  as  security  for 
)t  bought  in  the  property,  the  burden 
it  to  show  that  said  property  Was  of 
lent  value  to  pay  its  debt.  Matter  of 
land  (D.  C,  N.  J.),  37  Am.  B.  R.  619, 
d.  173. 

In  re  Quinn   (C.  C.  A.,  8th  Cir.),  21 
.   R.  264,  165  Fed.  144. 
Matter  of  Roee  (D.  C,  Ky.),  26  Am. 
r52,  193  Fed.  815. 

In  re  Bloss,  4  N;  B.  R  147  Fed.  Cas. 
Heard  v.  Jones,  16  N.  B.  R.  402;  Ex 
Solomon,  1  6.  &  J.  25;  Stewart  v. 
1  N.  B.  R.  486;  Hatch  v.  Seely,  13 
R.  380;  Ex  parte  Downs,  1  Rose,  96; 
Irand,  3  N.  B.  R.  324,  Fed.  Cas.  1,809; 
ranger,  8  N.  B.  R.  30,  Fed.  Cas,  5,684  ;\ 
of  Biirr  Mfg.  Co.  (C.  C.  A.,  2d  Cir.), 
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32  Am.  B.  R.  708.  217  Fed.  16 ;  Matter  of  Fisk 
&  Robinson  (D.  C.,  K.  Y.),  34  Am.  B.  R.  194, 
185  Fed.  974. 

One  who  claims  a  mechanic's  lien  but 
waives  it  on  proving  a  claim  in  bankruptcy 
against  the  -  contrac^r,  having  voted  upon 
the  claim  and  transacted  other  business  as 
a  creditor  at  a  nueeting  of  creditors  foi'  the 
election  of  a  trustee,  may  not  thereafter  as- 
sert that  through  the  mistake  made  by  a 
clerk  of  the  lawyer  who  drew  the  proof  of 
claim,  the  waiver  therein  was  broader  than 
he  intended  where  the  lien  sought  to  be  pre- 
served must  have  been  collect^  out  of  the 
proceeds  of  a  contract  belonging  to  the  bank- 
rupt. Brown  v.  City  National  Bank  (N.  Y. 
Sup.  Ct.,  Spec.  T.),  26  Am.  B.  R.  638,  72 
Misc.  201,  131  N.  Y.  Supp.  92. 

160.  In  re  Brand,. Fed.  Cas.  1,809;  In  re 
Harwood,  Fed.  Cas.  6,185;  In  re  Parkes,  Fed. 
Cas.  10,764 ;  In  re  Baxter,  12  Fed.  72. 

166.  In  re  Hubbard,  1  N.  B.  R.  679,  Fed. 
Cas.  6,813. 

167.  In  re  Wilder  (D.  C,  N.  Y.),  3  Am. 
B.  R.  761,  101  Fed.  104.  See  also  In  re  Fisk 
&  Robinson,  34  Am.  B.  R.  194,  186  Fed.  974, 

Amendment  of  claim  to  reinstate  right  to 
security. — Where  a  claimant  has  waived  his 
right  to  security  by  filing  his  claim  without 
asserting  it,  he  may,  before  receiving  a  divi- 
dend, although  more  than  a  year  after  ad- 
judication, be  permitted  to  apply  for  an 
order  authorizing  the  filing  nunc  pro  tunc 
of  an  amended  claim  thereby  reinstating  his 
right  to  security.  Matter  of  Fisk  ft  Robin- 
son (D.  C,  N.  Y.),  34  Am.  B.  R.  194,  186  Fed. 
974. 
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of  the  security  does  not  of  itself  operate  as  a*  discharge  of  a  mortgage  security ; 
that  while  the  creditor  was  prevented  from  setting  up  the  same  against  the 
assignee,  no  one  but  the  assignee  could  avail  himself  of  the  fact.^^  Where  the 
security  is  the  property  of  the  bankrupt  held  by  an  indorser,  or  a  person 
secondarily  liable,  it  is  not  necessary  that  the  creditor  should  prove  as  a  secured 
creditor  in  order  to  retain  his  rights  as  against  the  indorser.  ^^  It  seems  that 
notwithstanding  that  a  creditor  has  proved  his  claim  based  upon  a  waive  note 
as  unsecured,  he  may  assert  in  a  court  of  contempt  jurisdiction  any  right  that 
he  may  have  on  a  waiver  of  exemption.  *^^  A  creditor,  having  a  provable 
claim,  may,  upon  the  relinquishment  of  his  security,  share  with  the  other 
creditors  in  the  distribution  of  the  estate,  although  the  security  was  such  as 
to  be  ineffectual  against  such  creditors.^^^ 

c.  Priority  claixius, —  Subsection  e  of  this  section  yokes  priority  claims  with 
secured  daims,  both  as  to  manner  of  proof  and  the  ascertainment  of  the  value 
of  the  property.  A  landlord's  daim  for  rent,  constituting  a  lien,  by  State 
statute,  must  be  proved  to  protect  the  landlord's  right  to  priority  of  payment.^^ 
On  the  other  hand,  it  has  been  ruled  that  where  a  claim  is  fully  secured  by 
a  lien  upon  property  of  the  bankrupt,  the  formal  proof  required  by  the  bank- 
ruptcy act,  is  not  necessary  to  the  enforcement  of  the  lien.^^*  The  reasons 
for  the  rule  of  prima  facie  proof  applicable  to  proofs  of  claims  do  not  apply 
to  petitions  for  priority.  Thus,  allegations  relating  to  priority  are  not  prima 
facie  evidence  of  their  truth."*  It  is  thought  that  what  is  said  of  secured 
claims,  ante,  applies  equally  to  debts  entitled  to  priority. 

d.  Preference  claims."'^ —  (1)  Ix  oenerai.. —  Subsection  g  has  been  as  much 
discussed  as  any  clause  in  the  present  law.  The  former  statute  denied  allow- 
ance to  ar  claim  filed  by  a  creditor  who  accepted  a  preference  ^^  having  reason- 
able cause  to  believe  that  the  same  was  made  or  given  by  a  debtor  contrary 
to  any  provisions  of  the  act ;"  nor  could  any  dividend  be  paid  on  such  a  debt 
until  the  creditor  surrendered  his  advantage."*  The  words  quoted  do  not 
appear  in  the  present  act.  Further,  the  definition  of  "preference"  was,  by 
a  shifting  of  clauses  while  the  bill  was  in  committee,  so  changed  as  to  lead 
to  the  ruling  that  any  payment  by  debtor  to  creditor,  after,  though  without 
knowledge  of,  actual  insolvency,  was  a  preference,  even  though  lacking  intent 
and  made  years  before.  This  question  is  discussed  at  length  elsewhere.*^ 
A  few  of  the  more  valuable  cases  on  the  now  historic  controversy  will  be  found 
in  the  foot-note."®    Carson,  Pirie  &  Co.  v.  Chicago  Title  &  Trust  Co.*^  settled 


168.  Cook  V.  Farrington,  104  Mass.  212. 

169.  Merchanta'  Bank  v.  Comstock,  55  N. 
Y.  24. 

170.  In  re  Loden  (D.  C,  Ga.),  25  Am.  B. 
R.  917,  184  Fed.  965. 

171.  Lacy  v.  Citizens'  Bank  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  433,  198  Fed.  484. 

172.  In  re  Havward  (D.  C,  Pa.),  12  Am. 
B.  R.  2«4,  130  Fed.  720. 

173.  Courtney  v.  Fidelity  Trust  Co.  (C.  C. 
A.,  6th  Cir.),  33  Am.  B.  R.  400,  219  Fed. 
57. 

174.. In  re  Jones  (D.  C,  Mich.),  18  Am. 
B.  R.  206,  161  Fed.  108. 

175.  See  Am.  Bankr.  Dig.,  |§  767-784. 

176.  Act  of  1867,  §  23,  R.  S..  §  5084.  Com- 
pare In  re  Kingsbury,  Fed.  Cas.  7,816;  In  re 
Walton,  Fed.  Cas.  17,130;  In  re  Forsyth,  Fed. 
Cas.  4,948;  In  re  Currier,  Fed.  Cas.  3,492. 


177.  See  discussion  under  Section  Sixty, 
post, 

178.  Declaring  payments  in  due  course 
preferences. —  In  re  Knost  (Ref.,  Ohio).  2 
Am.  B.  R.  471;  In  re  Conhaim  (D.  C, 
Wash.),  3  Am.  B.  R.  249,  97  Fed.  923; 
Columbus  Elec.  Co.  v.  Word  en  (C.  C.  A., 
7th  Cir.),  3  Am.  B.  R,  634,  99  Fed.  400;  In 
re  Fixen  (C.  C.  A.,  9th  Cir.),  4  Am.  B.  R. 
10,  102  Fed.  295.  Contra:  In  re  Piper,  2 
N".  B.  N.  Rep.  8;  In  re  Smoke  (D.  C,  N.  Y.) , 
4  Am.  B.  R.  434,  104  Fed.  289;  In  re  Hall 
(Ref.,  N.  Y.),  4  Am.  B.  R.  671.  Apparently 
contra,  even  since  Carson,  etc.,  Co.  v.  Chicago 
Title  &  Trust  Co.,  182  U.  S.  438,  5  Am.  D.  R. 
814;  In  re  Dickson  (C.  "C.  A.,  Ist  Cir.),  7 
Am.  B.  R.  186,  111  Fed.  726. 

179.  182  U.  S.  438,  5  Am.  B.  R.  814. 
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le  matter.  After  it^  all  payments  subsequent  to  insolvency  were  preferences, 
le  surrender  of  which  was  required  before  the  claim  of  a  creditor  so  "  pje- 
rred"  could  be  allowed.     A  further  effect  of  that  decision  was  to  declare 

substance  that  all  of  the  indebtedness  of  the  bankrupt  to  a  particular 
editor,  existing  during  the  period  of  insolvency,  was  to  be  treated  as  one 
lim,  and  any  payment  made  and  received,  even  in  good  faith,  by  both  parties 
iring  such  period  was  to  be  treated  as  a  preference,  and  must  be  surrendered 
fore  the  balance  of  the  claim,  or  any  part  of  it,  could  be  allowed.***  Under 
3  act  before  the  amendment  of  1903  it  was  frequently  held  that  a  creditor 
IS  not  required  to  surrender  a  payment  made  on  an  open  account  where,  at 
?  time  of  such  payment  or  subsequent  thereto,  the  creditor  extended  new 
'dits  to  the  bankrupt  in  excess  of  the  ampunt  of  such  payment,  the  net 
lult  of  the  entire  transaction  being  to  increase  the  indebtedness  to  the 
ditor,  and  the  value  of  the  bankrupt  estate  being  enhanced  to  a  like 
ount.^" 

^2)  The  amendments  of  1903. —  The  conditions  resulting  from  this  new 
trine — a  reversal  of  the  settled  policy  of  all  bankruptcy  laws  to  protect 
nsactions  in  due  course  even  up  to  the  moment  of  bankruptcy*® —  were  so 
latisfactory  to  business  men  and  disastrous  to  the  credit  system,  that  the 
land  for  remedial  legislation  became  practically  unanimous.     Congress 

responded  by  amendment  (1)  making  it  certain  that  no  transaction  more 
a  four  months  before  the  bankruptcy  is  a  preference,**^  and  (2)  limiting 
:  which  must  be  surrendered  as  a  condition  precedent  to  proving  a  debt  to 

preferences  that  are  "voidable  under  section  sixty,  subdivision  6,"  and 

advantages  possessed  by  creditors  '*  to  whom  conveyances,  transfers,  assign- 
ts,  or  incumbrances,  void  or  voidable  under  §  67,  subdivision  e,  have  been 
e  or  given." 

3)  Meaning  of  the  amendments. —  Considered  broadly,  subsection  g 
IS  now  to  mean  what  the  "  protected  transactions  "  clauses  of  the  English 
*m  have  meant  for  nearly  two  centuries.    He  who  has  obtained  an  advan- 

over  other  creditors,  in  any  of  the  ways  indicated  in  the  present  law, 
only  such  an  one,  must  hereafter  surrender  his  advantage  before  his  claim, 
be  filed  or  allowed.  The  intention  of  its  framers  is  expressed  in  the 
mee  next  before  the  last.*®*     There  may  be  some  question,  for  instance, 


Tn  re  Delling  (D.  C,  N.  Y.),  10  Am. 

688,    124   Fed.   852.     See  also   In  re 

(D.   C,  S.  Car.),  10  Am.  B.  R.  613, 

ed.   128.     Contra:  In  re  Wolf   (D.  C. 

,  10  Am.  B.  R.  153,  122  Fed.  127,  hold- 

at  the  case  of  Car'son,  etc.,  Co.  v.  Chi- 

itle  &  Trust  Co.,  182  U.  S.  438,  5  Am. 

SI 4,  did  not  apply  to  a  payment  in  full 

gparate  and  independent  debt. 

Matter  of  Sagor    (C.  C.  A.,  2  Cir.), 

B.    R,    361,   121    Fed.    658;    Gans  v. 

{C.    C.   A.,  3d   Cir.),   8  Am.   B.  R. 

14    Fed.    734;    Kimball   v.    Rosenham 

\   C.   A.,   8th  Cir:),  7  Am.  B.  R.  718, 

?(!.    85;    Peterson  ▼.  Nash    (C.   C.  A., 

r.),    7    Am.  B.  R.   181,  112  Fed.  311; 

n    V.    Wjonan    (C.  C.  A.,   Ist  Cir.),  7 

K.    186,    111   Fed.  726.     These  cases 

Ited    and    apparently  approved  in  the 

Jaquith  v.  Alden,  189  tJ.  S.  78,  9  Am. 

TS.      See   also  Yi^ple  v.  Dahl-Millakan 


Grocery  Co.,  193  U.  S.  526,  11  Am.  B,  R. 
596;  Matter  of  Watkinson  (D.  C,  Pa.),  18 
Am.  B.  R.  38,  143  Fed.  602. 

ISa.  See  English  Act  of  1883,  S  49.  See 
also  historical  review  in  In  re  Hall,  4  Am. 
B.  R.  671. 

188.  This  change  is  considered  in  detail 
under  {  60. 

184.  The  Intention  of  Congress  is  indi> 
cated  by  the  following  from  the  analysis 
accompanying  the  House  revision  of  the 
amendatory  bill. 

"  Carson,  etc.,  Co.  v.  Chicago  Title  &  Trust 
Co.,  182  U.  S.  438,  6  Am.  B.  R.  814,  having 
held  that  f  60-a  is  a  definition  of  'prefer- 
ence,* it  necessarily  follows  that  payments 
and  other  hona  fide  transactions  after  actual 
insolvency,  though  in  due  course  of  trade  and 
without  knowledge  or  reasonable  cause  to 
believe  that  a  preference  was  intended,  must 
be,  under  f  57-g,  surrendered  before  a  creditor 
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about  the  necessity  of  surrendering  where  the  advantage  consists  of  a  lien 
through  legal  proceedings  within  the  preference  period,  such  a  lien  not  being 
strictly  either  a  conveyance,  transfer,  or  assignment,  or  even  an  incumbrance 
in  the  common  meaning  of  the  word.  The  intention  to  require  the  surrender 
of  such  an  advantage  is  nevertheless  clear;  nor  is  it  doubted  that  the  words  of 
the  law  accomplish  it.  The  discrepancies  between  a  preference  which  is  an 
act  of  bankruptcy. ^^  and  one  that  is  even  now  merely  voidable  may  also 
cause  discussion.  Again,  the  intention  is  clear.  If  not  voidable  under  §  60-b, 
a  preference  need  not  be  surrendered ;  reasonable  cause  to  believe  a  preference 
intended  must  appear.  ^^  But  as  to  transfers  it  must  appear  that  they  were 
made  with  a  fraudulent  intent. ^®^  Cases  imder  the  former  law  are  not  in 
point,  save  remotely,  and  are,  therefore,  not  cited.  Still,  whatever  be  the 
ultimate  decisions  as  to  transactions,  less  common  or  more  subject  to  suspicion, 
the  exasperating  practice  of  requiring  the  surrender  of  mere  payments,  made 
and  received  in  due  course,  is  at  an  end.  It  is  now  definitely  established 
that  where  a  creditor  at  adjudication  has  a  claim  for  a  balance  due  upon  an 
open  account  for  goods  sold  and  delivered  to  the  bankrupt  -  within  the  four 
months'  period,  payments  received  by  the  creditor  within  said  four  months, 
and  in  good  faith,  without  knowledge  of  the  bankrupt's  insolvency,  do  not 
constitute  preferences  which  must  be  surrendered  before  proof  of  the  claim 
for  the  balance  due  will  be  allowed.^®^ 

(4)  Effect  of  amendments  of  1903. —  The  effect  of  this  change  in  §  57-g 
is  to  make  only  those  preferences  voidable  which  are  made  so  by  §  60-b,  or 
by  §  67-e, .  which  latter  refers  only  to  conveyances  made  with  intent  to 
defraud  creditors  or  rendered  invalid  by  some  statute  of  the  State.  Section 
60-b,  thus  referred  to,  makes  transfers  voidable  by  the  trustee  when  the 
creditor  has  reasonable  cause  to  believe  that  the  debtor  intends  thereby  to 
create  a  preference. ^^  Only  creditors  whose  transactions  have  been  entirely 
in  due  course  will  be  apt  to  offer  proofs  for  allowance.  This  objection  wiU, 
therefore,  not  often  be  made.  If  it  is — as  to  prevent  voting  for  trustee — 
it  must  usually  be  heard  and  decided  somewhat  summarily.  The  action  of 
the  creditor  in  surrendering  or  not  will  often  turn  on  the  decision.  Whether, 
if  he  does  not  surrender  after  the  point  is  raised,  he  can  thereafter  prove  his 
debt  is  a  question;  it  is  thought  that,  even  after  a  refusal,  the  creditor  can 
surrender  at  any  time  before  a  suit  is  brought.*^  For  time  when  this  amend- 
ment went  into  effect,  see  "supplementary  section  to  amendatory  act,*'  post. 

(5)  Cases  priob  to  amendment  of  1908  sttli.  valuable. —  The  amend- 
ments just  considered  have  rendered  many  cases  decided  under  the  law  of 
1898  no  longer  applicable,   and   they  will   not  be  cited.      Some  cases   are 


who  received  such  a  payment  could  prove  the 
balance  of  his  debt.  This  was  not  what  was 
intended  by  the  framers  of  the  law.  There 
is  a  Very  urgent  and  widespread  demand  for 
such  an  amendment  as  will  obviate  thia  men- 
ace to  trade." 

The  fundamental  purpose  of  this  provi- 
sion is  to  secure  an  equality  of  distribu- 
tion .of  the  assets  of  a  bankrupt  estate. 
Reppel  V.  Tiffin  Savings  Bank,  197  U.  S.  856, 
13  Am.  B.  R.  662. 

185.  Compare  §  3-a{2)   with  $  60-a-b. 

186.  In  re  Hines  (D.  C.  Pa.),  16  Am. 
B.  R.  495,  144  Fed.  142. 


187.  In  re  Bloch  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  748,  142  Fed.  674. 

188.  Wild  &  Co.  v.  Provident  Life  A  Trust 
Co.  (Sup.  Ct.),  214  U.  S.  292,  22  Am.  B.  R. 
109;  Yaple  v.  DahlMilliken  Grocery  Co., '193 
U.  S.  626,  11  Am.  B.  R.  596;  Matter  of 
Farmer's  Store  &  Supplv  Co.  (D.  C,  W.  Vo.), 
32  Am.  B.  R.  638,  214  Fed.  605. 

189.  In  re  First  Nat.  Bank  of  Louisville 
(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R.  766.  166 
Fed.   100. 

190.  Compare  cases  under  this  section,  sub- 
title "  What  is  a  Surrender,"  poet. 
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levertheless  still  of  value.  Those  bearing  on  (1)  what  is  a  preference,  and 
2)  whether  a  credit  granted  in  good  faith  after  the  commission  of  a  pref- 
rence  may  be  set  off  against  the  preference  in  determining  the  amount  to 
e  surrendered,  will  be  found  elsewhere. ^^  That  until  surrender  a  creditor 
as  not  a  provable  debt  and  may  not  be  a  petitioning  creditor. in  an  involun- 
iry  case  is  stiU  the  law.^^  So  also,  it  seems,  is  the  doctrine  that  where 
le  principal  creditor  cannot  prove. without  surrendering,  a  guarantor  cannot. ^*^ 
ikewise,  the  rule  that  creditors  who  cannot  prove  witibout  surrendering  their 
[vantage  on  a  particular  debt,  cannot  prove  other  and  detached  debts  not 

tainted,^^  also  that  it  is  immaterial  whether  the  creditor  is  entitled  to 
iority  or  not.^^    The  difference  betweenr  a  mere  preference  and  a  voidable 
eference,  discussed  in  some  of  the  cases, ^^  now  becomes  important;  the 
rmer  need  not  be  surrendered.^^ 
(6)  When  subkeni>bb  bbquibbd. — (I)  In  general. — ^As  the  law  now  stands 

claim  is  allowable  where  the  claimant  has  received  any  advantage  over  his 
claimants  by  means  of  a  preference  which  is  voidable  under  §  60-b,  or  by 
ans  of  a  conveyance,  transfer,  assignment  or  incumbrance  which  is  void 
voidable  under  §  67-e.^®  A  correct  understanding  of  what  is  required 
ier  this  section  will  necessitate  a  careful  reading  of  the  provisions  of  those 
tions  and  of  the  cases  cited  in  the  discussion  thereunder.     A  creditor  who 

a  voidable  preference  may  make  and  file  his  formal  proof  of  claim  without 
rendering  his  preference,  and  in  that  sense  his  claim  is  provable.  In  other 
•ds,  it  is  susceptible  of  a  formal  statement  in  writing  which  may  be  filed 
30urt.  But  the  claimant  may  not  secure  an  allowance  of  his  claim,  he 
^  not  vote  upon  it  at  a  meeting  of  creditors,  he  may  not  obtain  any  advan- 
I  by  means  of  it  in  the  bankruptcy  proceedings,  until  he  first  surrenders 
preference. ^'^    It  is  incumbent  on  the  parties  opposing  a  claim  to  prove 

in  fact  a  preference  has  heen  received.^**    The  surrender  must  be  made 


.  See  discuBsion  under  Section  Sixty  of 

york. 

!.  In  re  Bop^erg    (D.  C,  Ark.),  4  Am. 

540,   102  Fed.  687. 
.  In    re  Schmechel   Co.    (D.   C.,  Mo.), 
.  B,  R.  719,  104  Fed.  64;  In  re  flurl- 

C.  C.  A.,  2d  Cir. ) ,  16  Am.  B.  R.  198, 
L'd.  968. 

In  re  Teslow   (D.  C,  Minn.),  4  Am. 

757,  104  Fed.  -229;  In  re  Conhaim 
,  Wash.),  3  Am.  B.  R.  249,  97  Fed. 
latter  of  Beswick  (Ref.,  Ohio),  7  Am, 
395;  In  re  Meyer  (D.  C,  Tex.),  8  Am. 
598,  116  Fed.  997;  Swartft  v.  Fourtii 
ank  (C.  C.  A.,  8th  Cir.),  8  Am.  B.  R. 
17  Fe<i.  1.  Contra,  under  the  former 
n  re  Arnold,  Fed.  Cas.  651;  In  re 
•,  Fed.  Cas.  11,803.  But  see  In  re 
,   Fed.  Cas.  1;013. 

editor  bavins  two  distinct  claims  of 
ne  class,  hoth  of  which  are  due  at 
e  of  Ills  receiving  a  preferential  pay- 
pon  one  of  them,  is  not  entitled  to 
ither  claim  until  he  has  surrendered 
ference.      In  re  Mayo  Contracting  Co. 

3Ia8s.),   19  Am.  B.  R.  551,  157  Fed. 

[n  re  Bashline  (D.  C,  Pa.),  6  Am. 
194,     109    Fed.    965;    In    re    Proctor 


(Ref.,  Iowa),  6  Am.  B.  R.  660;  In  re  Read 
(R»f.,  N.  Y.),  7  Am.  B.  R.  111. 

196.  Compare,  for  instance,  In  re  Hall 
(Ref.,  N.  Y.),  4  Am.  B.  R.  671.  For  a  case 
where  bona  fides  was  th6  test,  see  In  re 
Wyly  (D.  C,  Tex.),  8  Am.  B.  R.  604,  116 
Fed.  38.  And  compare  In  re  Bullock  (D.  C., 
N.  Car.),  8  Am.  B.  R.  646,  116  Fed,  667. 

197.  Cases  where  transactions  thought 
preferences  under  the  former  law  were  held 
not  so,  are  the  following:  In  re  Stevens, 
Fed.  Cas.  13,391;  In  re  Horton,  Fed.  Cas. 
6^707;  In  re  Independent  Ins.  Co.,  Fed.  Cas. 
7,019.  The  elements  of  "  preference  "  under 
that  law  were  so  different  from  those  under 
the  present  law  as  amended  as  to  render 
these  and  similar  cases  valuable  only  as 
suggestions,  not  as  precedents. 

198.  Matter  of  National  Boat  &  Engine  Co. 
(D.  C,  Me.),  33  Am.  B.  R.  154,  216  Fed.  208, 
citing  Collier  on  Bankruptcy  (9th  ed.),  731. 

199.  Stevens  V.  Nave-MoCord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  609,  150  Fed.  71; 
In  re  Greenberger  (D.  C,  N.  Y.),  30  Am. 
B.  R.  117,  203  Fed.  583.  See  Am.  Bankr. 
Dig.  §§  767-780. 

200.  In  re  Ilickey  (D.  C,  la.),  7  Am.  B.  R. 
282,  112  Fed.  287. 


806 


Proof  akd  Allowancb  of  Claims. 


[§  57-g. 


to  the  trustee,  and  not  to  the  bankrupt  or  any  other  person.^^  It  is  no  objec- 
tion to  a  surrender  that  there  is  no  trustee  to  receive  the  same  since  the  estate 
can  be  reopened  under  section  2  (8).^^ 

(II)  Compulsory  surrender  not  a  penalty. — Subsection  g  was  not  intended 
to  impose  a  penalty,  but  merely  to  give  creditors  who  received  preferences 
options  to  keep  what  they  have  received  and  take  no  dividends  from  the  estate, 
or  to  surrender  their  preference  and  share  equally  with  other  creditors  in  the 
general  distribution.^    And  this  right  would  not  appear  to  be  affected  by  the 

.  fraud  of  the  creditor  in  trying  to  secure  an  advantage  over  other  creditors, 
in  the  preferential  payment  of  his  debt,  which  was  valid  at  its  inception.*** 
As  held  by  the  Supreme  Court  the  act  contains  no  language  forfeiting  the 
whole  or  any  part  of  an  otherwise  valid  claim,  on  the  ground  that  the  creditor 
has  afterward  been  guilty  of  fraud,**^  and  this  being  so  the  courts  have  no 
authority  to  enlarge  the  statute  by  adding  such  a  provision.*'^ 

^  (III)  Result  of  transactions  beneficial  to  estate. — The  fact  that  the  net  result 
of  transactions  within  the  four  months  was  beneficial  to  the  edtate  does  not 
relieve  the  creditor  from  surrendering  a  large  payment  made  on  an  account 
which  had  run  for  a  long  time  prior  to  such  period.*^  But  payments  on  a 
running  account  are  not  to  be  considered  as  preference^  required  to  be  sur- 
rendered, where  new  sales  succeed  payments  and  the  net  result  is  to  increase 
the  value  of  the  estate.^®    Where  in  a  running  account  payments  by  the  bank- 


201.  In  re  Bailey  (D.  C,  Utah), -24  Am. 
B.  R.  201,  178  Fed.  990. 

808.  In  re  Feinberg  &  Sons  (D.  C,  Mass.), 
26  Am.  B.  R.  587,  187  Fed.  283,  holding  that 
when  at  the  time  proofs  of  claims  against  the 
bankrupt's  estate  were  presented  to  the  court 
there  was  a  trustee  capable  of  acting,  but  the 
claims  were  not  submitted  for  allowance  until 
after  the  trustee's  final  account  had  been  al- 
lowed and  he  had  been  discharged,  and  a  com- 
position agreement  made  prior  thereto  had 
been,  confirmed  by  the  court,  and  it  appears 
that  the  claimant  had  received  from  the 
bankrtipt  a  preference  voidable  under  section 
60-b,  the  surrender  of  the  preference  is  a 
condition  precedent  to  the  allowance  of  the 
claims. 

203.  In  re  Conhaim  (D.  C,  Wash.),  3  Am. 
B.  R.  250,  97  Fed.  923;  Keppel  v.  Tiffin 
Savings  Bank,  197  U.  S.  356,  13  Am.  B.  R. 
652. 

A  preferred  creditor's  claim  will  be  dis- 
allowed unless  he  surrenders  his  preference. 
In  re  Coffey  (Ref.,  N.  Y.),  19  Am.  B.  R. 
148,  167. 

204.  Matter  of  BergdoU  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410, 
holding  that  a  creditor  whose  receipt  of  a 
voidable  preference  has  been  set  aside,  may 
subsequently  prove  his  claim,  which  was 
untainted  by  fraud  in  its  inception,  although 
he  attempted  to  secure  a  preferential  pay- 
ment by  fraud. 

205.  Keppel  v.  Tiffin  Savings  Bank,  197 
U.  S.  362,  13  Am.  B.  R,  552. 

206.  Matter  of  Bergdoll  Motor  Co.  (C.  C. 
A.,  3d  Cir.),  37  Am.  B.  R.  501,  233  Fed.  410. 

207.  In  re  Watkinson  (Ref.,  Pa.),  17  Am. 
B.  R.  56. 


208.  Wild  &  Co.  V.  Life  &  Trust  Co.  (C. 
C.  A.,  3d  Cir.),  18  Am.  B.  R.  506,  153  Fed. 
562,  affg.  17  Am.  B.  R.  56.  This  case  was 
reversed  by  the  Supreme  Court  on  the  ground 
that  the  court  below  had  directed  a  surrender 
of  a  payment  made  during  the  four  months' 
perioa,  notwithstanding  the  fact  that  the 
creditor  had  no  knowledge  of  the  insolvency 
of  the  bankrupt.  See  214  U.  S.  292,  22  Am. 
B.  R.  109.  The  decision  in  this  case  is  based 
upon  Carson,  etc.,  Co.  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438,  5  Am.  B.  R.  814, 
and  Jaquith  v.  Alden,  189  U.  S.  78,  9  Am. 
B.  R  73. 

Payments  on  running  accounts. —  In  the 
case  of  Jaquith  ▼.  Alden,  189  U.  S.  78,  9 
Am.  B.  R.  773,  it  was  held  that  where  a 
deot  for  goods  sold  to  the  bankrupt  upon  a 
running  account  was  all  incurred  within 
the  four  months'  period  while  he  was  in- 
solvent, of  which  fact  the  creditor  was 
ignorant,  payments  on  account  do  not  con- 
stitute preferential  transfers  which  muAt  be 
surrendered  before  the  creditor  can  prove 
his  claim,  although  the  greater  part  thereof 
was  for  goods  sold  before  the  last  payment 
wpjs  made ;  Matter  of  6agor  &  Bro.  ( C.  C.  a.., 
2d  Cir.),  9  Am.  B.  R.  361,  121  Fed.  658. 
In  the  case  of  Yaple  v.  Dahl-Millakan 
Grocery  Co.,  193  U.  S.  526,  11  Am.  B.  R.  696, 
it  was  held  that  where  a  creditor  has  a  claim 
against  an  insolvent  debtor  for  the  balance 
due  upon  an  open  account  for  goods  -sold  and 
delivered  four  months  before  the  debtor's 
abjudication  as  a  bankrupt,  and  during  the 
same  period  makes  a  number  of  sales  of 
merchandise  on  credit  which  becomes  a  part 
of  the  debtor's  estate,  payments  on  Account 
from  time  to  time   received   in  good   faith 
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ipt  within  the  four  months'  period  have  induced  new  credits  which  resulted 
L  the  net  increase  of  the  estate^  the  creditor  may  be  said  to  have  once  sur- 
mdered  his  preference  by  the  giving  of  the  subsequent  credit,  but  where 
le  bankrupt,  banning  far  beyond  the  four  months'  limit,  makes  a  number 
:  purchases  and  then  finally  within  the  four  months  makes  a  large  payment 
I  account,  the  creditor  has  been  preferred.^** 

(IV)  Intent  to  prefer. — ^A  preference  must  have  been  actually  intended  in 
ct  on  the  debtor's  part,  or  there  must  have  existed  what  the  law  regards  as 
e  equivalent  of  such  an  intent  on  his  part,  and  such  intent  is  not  to  be 
nclusively  presumed  from  the  mere  fact  that  the  debtor  knows  himself  to 

insolvent.  *^  A  trust  deed  given  to  secure  the  repayment  of  funds  mis- 
propriated  within  four  months  prior  to  the  bankruptcy  of  the  grantor 


hout  knowledge  of  the  debtor's  .inBolvoicy 
the  part  of  the  creditor,  do  not  constitute 
ferencee  which  he  is  obliged  to  surrender 
}re  he  can  prove  bis  claim.  In  the  case 
In  re  Jourdan  (C.  0.  A.,  Ist  Cir.),  7 
.  B.  R.  186,  111  Fed.  726,  the  court  said: 
liile  the  Supreme  Court  has  adopted  a 
ral  construction  of  the  statute  in  que»- 
I  and  we  are  bound  to  foUow  it,  there 
;t  be  a  limit  to  that  method  of  interpre- 
on  and  these  cases  reach  it.  It  is  beyond 
reason  to  hold  because  a  creditor  has,  in 
ordinary  course  of  business,  during  the 
'  months  preceding  bankruptcy  received 
nents  which  under  some  circumstances 
it  operate  as  a  preference  in  some  views 
^e  law,  that  that  fact  can  be  held  to  bar 
proof  of  his  claim  when,  looking  at  all 
transactions  together^  they  demonstrate 
only  that  they  were  without  any  inten- 

io  acquire  any  unjust  preference,  but 
that  they  have  increased  the  net  indebted- 

to  the  creditor  and  correspondingly 
ased  the  bankrupt's  estate.  In  order  to 
I  so  unreeAonabie  a  result,  we  might 
that  all  the  transactions  covered  by  the 
int  current  -should  be  regarded  as  one^ 
tat  it  could  not  be  held  that  the  effect 
e  payments  was  to  enable  the  creditors 
r  to  obtain  a  greater  percentage  of  their 

than    any  other  creditor   of  the  eame 

-within  the  meaning  of  paragraph  a  of 
in  60." 
^ments    to  an  attorney  in   the  settle- 

of  a  running  account  places  him  in 
ime  position  as  any  other  creditor  whose 
3  have  been  paid  within  the  four  months* 
I,  and  such  payments  to  the  extent  of 
cess  of  a  reasonable  allowance  will  be 
d  preferential.  In  re  Shieibler  k  Co. 
\,  X.  Y.),  20  Alh.  B.  R.  777,  163  Fed. 

In  re  Watklnson  (D.  C,  Pa.).  17  Am. 

56,  146  Fed.  142;  Kimball  v.  Rosen- 
7o.  (C.  C  A.,  8th  Cir.),  7  Am.  B.  B. 
14   Fed.  85. 

In   re  Mayo  Contracting  Co.    (D.  C, 
,  19  Am.  B.  R.  651,  157  Fed.  469.   See 
(ankr.  Big.  S  771. 

iipt  of  payment  on  pre-existing  debts 
i    creditors,  within   the  four  months' 


period,  is  soiBcient  eause  to  believe  a  prefer- 
ence intended.  In  re  Andrews  (C.  G.  A.» 
1st  Cir.),  16  Am.  B.  R.  387,  144  Fed.  922, 
affg.  14  AnL  B.  R.  247. 

The  test  is  whether  the  creditor  who  is 
charged  with  having  received  a  voidable  pref- 
erence had  at  the  time  of  receiving  it  such 
information  as  ought  to  have  led  a  reasonably 
prudent  man  to  the  conclusion  that  a  prefer- 
ence was  thereby  intended.  In  re  Pfaffinger 
(D.  C,  Ky.),  18  Am.  B.  R.  807,  164  Fed.  628; 
Constam  v.  Haley  (C.  C.  A.,  6th  Cir.),  30 
Am.  B.  R.  650,  206  Fed.  260. 

Partial  payment  on  a  note  does  not  con- 
stitute a  preference  which  must  be  surren- 
dered under  this  subdivision.  Rutland 
County  Nat.  Bank  v.  Graves  (D.  C,  Vt.), 
19  Am.  B.  R.  446,  156  Fed.  169. 

Surrender  of  money  paid  to  wife  for 
family  expenses. —  WTiere  the  wife  of  a 
bankrupt  filed  a  claim  to  the  allowance  of 
which  objection  was  made,  that  within  the 
four  months'  period  prior  to  the  adjudication 
the  bankrupt  had  made  payment  to  his  wife 
which  constituted  a  preference,  to  be  sur- 
rendered before  allowance  of  her  claim,  and 
the  only  evidence  relatiiig  in  such  payment 
was  the  testimony  of  the  wife  herself  who 
stated  that  the  sum  was  to  be  paid  to  and 
used  by  her  for  living  expenses  and  not  in 
part  payment  of  the  debt,  a  finding  by  the 
referee  that  a  preference  had  been  received 
which  should  be  surrendered  before  allowance 
of  her  claim  was  improper.  Neumann  v. 
Blake  (C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  675, 
178  Fed.  916. 

Payment  by  corporation  te  officer— Where 
claimant  who  was  bankrupt's  president  and 
manager  ascertained  after  he  became  con- 
nected wdth  bankrupt  that  it  was  insolvent 
and  was  in  a  position  to  know  that  such 
condition  continued  until  bankruptcy  inter- 
vened, bankrupt  was  chargeable  with  his 
knowledge,  and  payments  made  to  claimant 
within  the  four  months'  period  on  account 
of  money  loaned  by  him  to  bankrupt  consti- 
tuted preferences  which  were  recover aMe  by 
bankrupt's  trustee  and  which  should  be  sur- 
rendered before  a  claim  for  the  balance  due 
on  such  loan  oould  be  allowed.     Ck>oper  v. 
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constitutes  a  preference  which  must  be  surrendered  before  proof  of  the  claim 
based  upon  the  misappropriation,^^^  It  must  appear  affirmatively,  where  the 
surrender  of  a  preference  is  insisted  upon,  that  the  creditor  had  reasonable 
cause  to  believe  that  the  transaction  would  result  in  a  preference,  and  to  this 
end  the  trustee  attacking  the  creditor's  claim  has  the  burden  of  proving  the 
essential  elements  of  a  voidable  preference.^^ 

(V)  Distinct  and  independent  debts. — Where  payments  were  made  upon 
an  indebtedness  during  the  period  of  four  months  prior  to  the  debtor's  bank- 
ruptcy, and  notes  were  given  for  the  balance,  such  notes  cannot  be  proved  as 
independent  debts  without  a  surrender  of  such  payment.^^  A  creditor  who 
holds  two  separate  and  distinct  debts  against  the  estate  of  a  bankrupt  must 
surrender  a  preferential  payment  on  one  of  such  debts  before  he  can  prove 
the  other. ^"  But  where  such  payment  is  made  upon  a  distinct  and  independ- 
ent debt  from  that  which  is  sought  to  be  proved  it  need  not  be  surrendered.^^* 
Thus,  if  a  creditor  has  received  a  preference  from  a  firm  composed  of  two 
persons,  but  has  an  individual  claim  against  one  of  them,  he  may  prove  the 
latter  without  surrendering  his  preference.^^* 

(7)  Payment  of  notes  discounted  at  a  bank. —  The  payment  of  notes 
given  to  third  parties  and  discounted  by  a  bank  is  a  preferential  payment  to 
the  bank  and  not  to  the  payees  of  the  notes,  and  must  be  surrendered  before 
the  bank  can  prove  its  claim  for  other  indebtedness  of  the  bankrupt.**'^     In 


Miller  (C.  C.  A.,  6tfi  Cir.),  80  Am.  B.  R.  194, 
203  Fed.  383. 

Creditor's  knowledge  of  debtor's  insolvency 
or  intent  to  prefer. — A  farmer  operating  a 
dairy  farm  which  he  rented,  within  four 
months  before  bankruptcy  executed  «  chattel 
mortgpage  to  a  creditor  and  also  assigned  a 
portion  of  the  money  due  from  the  sale  of  the 
milk.  The  creditor  knew  that  all  the  prop- 
erty on  the  farm  was  mortgaged  to  himself 
and  others  and  that  the  farmer  was  unable 
to  pay  his  bills  as  he  had  ''  dunned  '*  him  on 
several  occasions.  Held  on  aU  the  evidence, 
that  the  creditor  had  knowledge  of  the 
debtor'^  insolvency  or  intent  to  prefer,  and 
that  he  must  surrender  the  preferences  before 
being  allowed  his  claim.  Matter  of  French 
(D.  C,  N.  Y.),  37  Am.  B.  R.  289,  231  Fed. 
255. 

Accommodation  indorser;  surrender  of 
preference  paid  to  holder. —  An  accommoda- 
tion indorser  before  notes  are  paid  is  a  credi- 
tor, his  claim  is  provable  as  a  contingent 
claim  founded  on  a  contract,  and,  therefore, 
he  must  refund  to  the  bankrupt  estate  any 
preferential  part  payment  made  by  the  maker 
to  the  holder  on  account  of  the  notes  before 
he  can  prove  his  ovm.  claim  for  payments  as 
indorser.  Piatt  v.  Ives  (Inf.  Ct.  of  Errors, 
Conn.),  32  Am.  B.  H.  846,  86  Atl.  57^. 

211.  Burgovne  v.  McKillip  (C.  C.  A.,  8th 
Cir.),  25  Am'.  B.  R.  387,  182  Fed.  452,  in 
which  case  it  was  also  held  that  in  case  of 
embezzlement  or  misappropriation  of  funds 
by  a  bankrupt,  the  person  defrauded  may  at 
his  option  aseert  a  demand  as  upon  implied 
contract  to  repay  and  such  demand  is  prov- 
able in  bankruptcy.  The  acceptance  of  a 
trust  deed  as  security  for  the  repayment  of 


such  funds  is  an  election  to  assert  such  a 
demand. 

218.  Peck  &  Co.  v.  Whitmer  (C.  C.  A.,  8th 
Cir.),  30  Am.  B.  R.  722,  231  Fed.  893. 

213.  Dunn  y.  Gans  (C.  C.  A.,  3d  dr.),  12 
Am.  R  R,  316,  129  Fed.  750;  In  re  Thomi>- 
son  (D.  C,  Pa.),  10  Am.  B.  R.  288,  121  Fed. 
607 ;  arising  under  the  act  before  the  amend- 
ment of  1903. 

214.  In  re  Mayer  (D.  C,  Tex.),  8  Am. 
B.  R.  598,  115  Fed.  997;  Livingston  v.  Heine- 
roan   (C.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  89, 

120  Fed.  786;  Matter  of  Silvemail  (D.  C, 
Kan.),  33  Am.  B.  R.  59,  218  Fed.  979. 

215.  In  re  Abraham'  Steers  Lumber  Co. 
(C.  C.  A.,  2d  Cir.),  7  Am.  B.  R.  332,  112  Fed. 
406,  affg.  6. Am.  B.  R.  316,  110  Fed.  738; 
In  re  Seay  (D.  C,  Ga.),  7  Am.  B.  R.  700,  118 
Fed.  9«9;  In  re  Bullock  (C.  C,  N.  C),  8  Am. 
B.  R.  646,  116  Fed.  607;  In  re  Wolf  k  Levy 
(C.  €.,  Tenn.),  10  Am.  B.  R.  163,  122  Fed. 
127. 

216.  In  re  Comstock  &  Co.,  12  N.  B.  R.  110, 
Fed.  Cas.  3,079. 

217.  Bartholow  v.  Bean,  18  Wall.  (U.  S.) 
636;  In  re  Hill  &  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  120  Fed.  315;  In  re 
Thompson    (D.  C,  Pa.),  10  Am.  B.  R.  288, 

121  Fed.  607;  Swartz  v.  Fourth  Nat.  Bank 
(C.  C.  A.,  8th  Cir.),  8  Am.  B.  R.  673,  117 
Fed.  1 ;  In  re  Waterburv  Furniture  Co. 
(D.  C,  Ct.),  8  Am.  B.  R.  79,  114  Fed.  225: 
Matter  of  Matthews  (Ref.,  Mass.),  15  Am. 
B.  R.  721;  In  re  Wright-Dana  Hardware 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.  192,  207 
Fed.  636;  State  Bank  of  Clearwater  v. 
Ingram  (C.  C.  A.,  8th  Cir.),  88  Am.  B.  R. 
447. 

Credit  by  clearing  house. —  In  the  case  of 
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temiining  the  preference  to  be  surrenderedjby  the  bank,  the  increase  of 
e  coutingent  indebtedness  of  the  bailkrupt  on  the  indorsement  of  notes 
ven  to  it  by  customers  and  discounted  by  the  bank  should  not  .be  con- 
lered,  since  it  cannot  be  said  that  such  increased  indebtedness  resulted 
a  corresponding  increase  of  the  bankrupt's  estate.^^® 
(8)  What  is  a  sukbkxdbb.-^(I)  Compulsory  surrender;  effect  on  proof. -^^ 
^re  the  doctrines  dedared  under  the  law  of  1867  seem  at  least  somewhat 
plicable.  The  phrasing  of  that  statute  undoubtedly  colored  some  of  the 
;isions  under  it  In  a  former  edition  of  this  work,  the  following  language 
s  used:  "Under  well-recognized  principles  of  law,  a  surrender  that  is 
apulsoiy  is  not  a  surrender.  The  element  of  fraud  is  usually  present,  but 
y  be  lacking;  the  test  is:  was  the  act  a  voluntary  one?  Each  case  turns 
its  own  facts  and  there  is  some  conflict,  but  the  weight  of  decision  under  the 
sent  law  supports  this  view."  ^^*  This  view  as  here  expressed  received  the 
noval  of  four  of  the  nine  judges  of  the  Supreme  Court,  but  the  majority 
intained  a  contrary  view.^^  The  rule  as  now  established  is  as  follows :  A 
litor,  who  has  received  a  voidable  preference  and  retained  the  same  until 
rived  thereof  by  a  judgment  of  the  court,  may  surrender  the  preference 
thereafter  prove  his  claim  against  the  estate.^^ 

II)  Rule  under  former  law. —  Under  the  former  law,  there  were  no 
loritative  decisions.  They  varied  from  the  rigid  rule  that,  if  a  suit  was 
ight  to  recover,  it  was  too  late,^^  to  the  rather  watery  doctrine  that,  even 
r  judgment  adverse,  the  recusant  creditor  was  entitled  to  time  to  reflect 

decide  whether  he  would  pay  costs  and  yield,  or  continue  recusant.^® 

III)  Surrender  by  direction  of  court  or  as  a  result  of  litigation. — ^A  creditor 
lid  not  be  punished  for  submitting  to  the  court  the  question  as  to  whether 
alleged  preference  is  voidable;  upon  determining  that  it  is  voidable,  the 
t  should  fix  a  reasonable  time  within  which  the  creditor  may  surrender 
have  his  claim  allowed.  Where  a  creditor  has  been  compelled  to  sur- 
er by  direction  of  the  court  in  a  litigation  to  compel  such  surrender, 
5  entitled  to  ,i)rove  his  claim  and  to  dividends  thereon ;  the  court  may 


r  V.  City  Depo«it  Bank  Co.,  200  IT.  S. 
15    Am.    B.   R.   336,   it  was  held   that 

by  clearing  house  association  of  check, 
le'to  a  bank  sabsequently  adjudicated 
-erupt,  to  the  account  of  another  bank 

association,  was  an  illegal  preference 

must  be  surrendered. 

In  re  Hill  A  Co.  (C.  C.  A.,  7th  Cir.), 
I.  B.  R.  221,  130  Ted.  315. 

Collier  on  Bankr.  (4th  and  6th  Ed.)i 
In  re  Greth  (D.  C,  Pa.),  7  Am.  B.  R. 
12  Fed.  978;  In  re  Owings  <D.  C, 
6  Am.  B.  R.  454,  109  Fed.  623;  In  re 

fD.  C,  Iowa),  6  Am.  B.  R.  361;  109 
n ;   In  re  Beiber,  2  N.  B.  N.  Rep.  943. 
:  In  re  Baker,  2  X.  B.  N.  Rep.  195. 
Keppel    V.   Tiffin   Savings   Bank,    197 
{56,  13  Am.  B.  R.  652. 
In  re  OppaLheimer  (D.  C,  Iowa),  15 

K.  267,  140  Fed.  61 ;  In  re  Lange  Co. 

Iowa),  22  Am.  B.  R.  414,  170  Fed. 
ompAre  In  re  Privett  (D.  C,  N.  Car.), 

B.  R.  161,  132  Fed.  692,  holding  that 
tor  -who  has  received  a  preferential 
t  may  either  surrender  his  preference 


and  file  his  claim,  or  abandon  his  claim  and 
stand  on  his  preference;  he  cannot  do  both; 
Union  Central  Life  Ins.  Co.  v.  Drake  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  262,  214  Fed. 
536;  Matter  of  Wenatchee  Hgts.  Orchard  Co. 
(C.  C.  A.,  9th  Cir.),  32  Am.  B.  R.  620, 
214  Fed.  227. 

Effect  of  fraud  In  receiving  preference. — A 
preferred  creditor  may  prove  his  claim  not- 
withstanding there  has  been  no  surrender  of 
his  preference  by  him  beyond  what  is  involved 
in  the  payment  of  a  final  judgment  secured 
pgainst  him  in  a  proceeding  instituted  by 
the  trustee  to  avoid  the  preference.  This 
is  true,  although  the  creditor,  in  furtherance 
of  his  fraud  in  receiving  the  preference,  ex- 
posed the  estate  to  delay  and  expense  by 
prolonged  and  unwarranted  litigation.  Mat- 
ter of  Bergdoll  Motor  Co.  (D.  C,  Pa.), 
36  Am.  B.  R.  265,  230  Fed.  248. 

222.  In  re  Lee,  Fed.  Cas.  8,179.  Compare 
Phelps  V.  Stems,  Fed.   Cas.   11,080. 

223.  Znhm  v.  Fry,  Fed.  Cas.  18.198;  Hood 
V.  Karper,  Fed.  Cas.  6,664. 
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settle  the  amount  of  dividencLisoming  to  him,  and  the  final  decree  may  direct 
him  to  pay  over  the  full  amount  of  his  preference,  with  interest,  less  the 
amount  .of  his  dividend.^^  Where  as  a  result  of  the  litigation  the  creditor 
surrenders  a  preferential  payment  he  is  entitled  to  prove  his  claim  against 
the  estate  irrespective  of  whether  the  suit  to  avoid  the  preference  was  insti- 
tuted in  a  State  court  or  in  a  court  of  bankruptcy,  even  though  more  than  a 
year  had  expired  from  the  time  of  the  bankrupt's  adjudication.^^  The  court 
may  summarily  diminish  or  expunge  an  allowed  claim  unless  the  claimant 
pays  to  the  trustee  the  value  of  property  of  the  bankrupt  which  he  has  taken 
and  converted  to  his  own  use  without  any  prior  claim  to  it,  after  the  petition 
in  bankruptcy  was  filed.^^  The  surrender  must  be  to  the  trustee,  and  not  to 
the  bankrupt.*^ 

c.  Subrogation  clainui. —  (l)   In  oknebal. —  Under  subsection  i  a  surety  or 

""indorser  or*  other  person  secondarily  liable  for  the  bankrupt  may  prove  the 

principal  creditor's  debt,  but  only  when  the  principal  creditor  could  prove  and 

does  not.*^     The  proving  party  simply  has  the  same  relief  he  would  have  had 

if  the  principal  creditor  had  proved  his  claim. 


884.  Page  v.  Rogers  (Sup.  Ct.),  211  U.  S. 
575,  21  Am.  B.  R.  496;  Matter  of  Wenatchee 
Hgtg.  Orchard  Co.  (C.  C.  A.,  9th  dr.),  32 
Am.  B.  R.  620,  <214  Fed.  227. 

Compulsory  surrender  of  preferences. — 
The  sfurrender  clause  contained  in  section 
57 -g  should  not  be  construed  as  inflicting  a 
penalty  upon  creditors  coming  within  the 
scope  of  the  enlarged  preference  clauses  of 
the  bankruptcy  act  thereby  entailing  an  un- 
just and  unprecedent  result.  The  surrender 
clause  was  intended  simply  to  prevent  a  cred- 
itor from  creating  inequality  in  the  distribu- 
tion of  the  assets  of  a  bankrupt  estate  by 
retaining  a  preference,  and  at  the  same  time 
collecting  dividends  from  the  estate  by  a 
proof  of  his  claim  against  it.  Whenever  the 
preference  has  been  abandoned  or  yielded 
up  and  thereby  the  danger  of  inequality  haa 
been  prevented,  such  creditor  is  entitled  to 
stand  upon  an  equal  footing  with  other  cred- 
itors and*  prove  his  claim.  Keppel  v.  Tiffin 
Savings  Bank,  197  U.  S.  356,  13  Am.  B.  R. 
552.      . 

Where  within  the  four  months'  period  a 
bankrupt  corporation  pays  its  notes  secured 
by  mortgage  upon  property  of  the  indorser, 
and  judgment  in  an  action  to  recover  the 
payment  as  an  alleged  preference  is  rendered 
m  favor  of  the  trustee,  more  than  a  year 
after  the  adjudication  in  bankruptcy,  the 
bank,  upon  payment  into  court  of  the  full 
amount  of  the  said  judgment  with  interest 
and  costs,  is  entitled  to  prove  its  claim  upon 
the  note  as  an  unsecured  claim.  In  re  Lange 
Co.  (D.  C,  la.),  22  Am.  B.  R.  414,  170  Fed. 
114. 

Right  to  prove  as  unsecured  creditor  where 
preference  has  been  set  aside. — Where  a 
bank  in  good  faith  has  asserted  a  preference 
based  upon  certain  deeds  of  trust  executed 
by  the  bankrupt  which  were  subsequently 
held  fraudulent  and  void,  it  is  entitled  to 
prove  as  an  unsecured  creditor  for  the  amount 


of  its  indebtedness.  In  re  Elletson  <7o.  ( D. 
C,  W.  Va.),  28  Am.  B.  R.  434,  193  Fed.  84. 
825.  In  re  Baker  Notion  Co.  (D.  C,  N.  Y., 
24  Am.  B.  R.  808,  180  Fed.  922.  See  In  re 
Venstrom  (D.  C,  Wash.),  80  Am.  B.  R.  569, 
205  Fed.  325;  Matter  of  Hamilton  Auto- 
mobile Co.  (C.  C.  A.,  7th  Cir.),  31  Am. 
6.  R.  205,  209  Fed.  596,  holding  that  a  claim 
disallowed  because  of  the  creditors'  refusal 
to  surrender  a  preference  may  be  subse- 
quently reconsidered  and  allowed  after  the 
recovery  of  the  preference  by  the  trustee. 

886.  In  re  Patterson  Co.  (C.  C.  A.,  8th 
Cir.),  25  Am.  B.  R.  855,  186  Fed.  629. 

887.  In  re  Currier,  13  N.  B.  R.  68,  Fed. 
Cas.  3,492. 

888.  Swarts  v.  Siegel  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  689,  117  Fed.  13;  In  re  Nicker- 
flon  (D.  C,  Mass.),  8  Am.  B.  R.  707,  116 
Fed.  1003;  In  re  Carter  (D. -C,  Ark.),  15 
Am.  B.  R.  126,  138  Fed.  846,  where  a  mort- 
gage was  given  by  a  married  woman  on  her 
separate  estate  to  secure  her  husband's  debt 
to  a  bank,  and  she  was  permitted  to  prove 
her  claim  for  money  paid  on  the  loan,  in 
the  name  of  the  bank;  In  re  McGuire  (D.  C., 
Ohio),  13  Am.  B.  R.  704,  137  Fed.  967.  See 
In  re  Coe  (D.  C,  N.  Y.),  19  Am.  B.  R.  618, 
157  Fed.  308;  In  re  Lange  Co.  (D.  C,  Iowa), 
22  Am.  B.  R.  414,  170  Fed.  114;  Sessler  v. 
Paducah  Distilleries  Co.  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  723,  168  Fed.  44;  Matter  of 
Manhattan  Brush  Mfg.  Co.  (D.  C,  N.  Y.), 
31  Am.  B.  R.  747,  209  Fed.  997;  In  re  Salva- 
tor  Brewing  Co.  (C.  C.  A.,  2d  Cir.),  28  Am. 
B.  R.  56,  193  Fed.  989. 

Claim  of  indorser  of  bankrupt  coxpora- 
tion's  joint  note. —  Bankrupt,  a  corporation, 
and  one  of  its  promoters,  who  was  engaged 
in  no  other  business  except  the  management 
of  the  companjr's  affairs,  executed  a  joint 
negotiable  note  payable  to  the  order  of  the 
third  person  who  indorsed  it  over  to  claim- 
ant bank,  for  its  face  value  less  the  discount. 
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2)  Claim  of  principal  to  be  proved. —  It  is  the- fixed  liability  of  the 
krupt  to  the  creditor  which  is  to  be  proved,  not  the  contingent  liability 
he  bankrupt  to  the  surety.^*  The  surety  proves  not  his  contingent  claim, 
the  claim  of  the  creditor,  and  he  must  prove  it  in  the  creditor's  name. 
3  right  to  prove  arises,  not  from  the  original  contract,  but  from  the  equities 
be  subsequent  transaction.*^  Since  the  right  to  prove  exists  primarily  in 
principal  creditor,  the  surety  cannot,  after  discharging  part  of  the  debt, 
abrogated  pro  tanto  and  prove  to  that  extent  against  the  estate. ^^  It  is 
•  that  if  the  principal  creditor  does  not  prove  the  debt,  the  surety  is  not 
sed  by  the  bankrupt's  discharge.*^  The  doctrine  of  subrogation  may  be 
led  to  permit  a  third  party  who  pays  a  debt  and  takes  into  his  possession 
)nal  property  held  as  security  therefor,  to  prove  the  amount  of  such  debt 
ist  the  estate  of  the  bankrupt  debtor.*^  A  surety  paying  the  debt  of  his 
lipal  after  bctnkruptcy  may  set  oS  the  amount  so  paid  against  his  debt 
e  bankrupt,  and  this  is  so,  irrespective  of  the  provisions  of  the  bank- 
y  act.2^ 

)    Surety  on  attachment  bonds. —  A  surety  on  an  attachment  bond 
by  a  bankrupt  is  a  creditor,  and  if  the  surety  pays  a  judgment  rendered 
action  on  such  bond,  after  the  adjudication  of  the  bankrupt,  he  is  sub- 
?d  to  the  rights  of  the  attachment  creditor,  and  may  prove  the  debt  against 
inkrupt.'^     The  attachment  creditor  may  not  waive  its  claim  or  with- 
proof  thereof,  with  the  effect  of  depriving  the  surety  of  the  right  to  prove 
aim.^ 
Restoration  op  preferential  payments. —  Where  preferential  pay- 
have  been  made  by  the  bankrupt  to  the  holder  of  notes  to  be  applied 
n,  and  an  indorser  subsequently  pays  the  balance  due  on  such  notes,  he 
rogated  to  the  rights  of  the  holder  cum  onerej  and  can  only  prove  such 


ipany  acknowledged  the  debt  to  be  its 
i  sought  to  secure  it  by  a  deed  of 
nd  it  appeared  that,  at  the  time,  it 
rchasing  new  stock  and  material, 
at  bankrupt  having  received  the  bene- 
e  proceeds  of  the  note  it  was  liable 
.    and    the   indorser   being   liabxe   to 

bank  on  his  indorsement,  he  was 
to  file  proof  of  claim.  In  re  £llet- 
(D.  C,  W.  Va.),  28  Am.  B.  R.  434, 
84. 

isley  V.  Gardside  ( C.  C.  A.,  9th  Cir. ) , 
$.  R.  62,  121  Fed.  699,  citing  ColHer 
•uptcy  (3d  ed.),  p.  383. 
I  re  Bingham  (D.  C,  Vt.),  2  Am. 
,  94  Fed.  796.  See  also  Courier,  etc., 
chaefer-Myers  Co.  (C.  C.  A.,  6th 
^m.  B.  R.  183,  101  Fed.  699;  In  re 
I,  etc.,  Co.  (D.  C,  Mo.),  4  Am. 
I,   104   Fed.  64. 

re  Heyman  (D.  C,  N.  Y.).  2  Am. 
,  95  Fed.  800,  and  cases  cited, 
itional  Bank  of  South  Reading  v. 
Sup.  Ct.,  Mass.),  6  Am.  B.  R.  154; 
rkina.  Fed.  Cas.  10,983.  Compare 
WTieeler,  5  Am.  B.  R.  46,  55  N.  Y. 

170,  ©6  N.  Y.  Supp.  780. 

re    Rudd    (D.  C,  N.  Y.),  25  Am. 
180  Fed.  312. 

i  In  re  Dillon  (D.  C,  Mass.),  4 
L.    e3,    100  Fed.  931,  holding  that 


where  upon  the  dissolution  of  a  firm  one 
partner  agrees  with  his  retiring  copartners 
to  become  responsible  for  the  payment  of  aU 
firm  debts  and  liabilities,  the  retirmg  part- 
ners become  in  equity  sureties  for  the  remain- 
ing partner,  and  this  relation  is  recognized 
in  bankruptcy. 

885.  Kilpatridc  v.  United  States  Fidelity  k 
Guaranty  Co.  (C.  C.  A.,  5th  Cir.),  37  Am. 
B.  R.  36,  228  Fed.  587. 

2S6.  Waiver  by  principal;  eifect. —  A  cred- 
itor held  an  attachment  bond  against  a  debtor 
who  was  afterwards  adjudicated  a  bankrupt. 
After  the  adjudication  judgment  was  entered 
on  the  bond  in  a  proceeding  pending  at  the 
time  of  the  adjudication.  Thereafter  the 
creditor  waived  his  right  to  dividends  from 
the  bankrupt's  estate.  Held,  that  the  surety 
on  the  bond  was  a  creditor  at  the  time  of 
the  adjudication  and  at  that  time  had  4:he 
right  to  insist  on  the  liquidation  of  any  claim 
which  the  creditor  had  against  the  bank- 
ruptcy estate,  and  to  discharge  its  liability 
on  the  bond,  and  therefore  the  creditor  was 
powerless  to  waive,  without  consideration 
passing  to  the  surety,  and  without  its  con- 
sent, any  rights  it  had  against  the  estate 
of  the  bankrupt.  Kilpatrick  v.  United  States 
FideUty  &  Guaranty  Co.  (C.  C.  A.,  5th  Cir.), 
37  Am.  B.  R.  36,  228  Fed.  587. 
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notes  and  participate  in  the  distribution  of  the  bankrupt's  estate  when  he 
restores  the  preferential  payments.^^  Additional  illustrative  cases  will  be 
found  in  the  foot-note.^^  Oeneral  Order  XXI  (4)  should  also  be  read  in  con- 
nection with  this  subsection, 

f.  Penalty  and  forfeiture  claims.— The  purpose  of  subsection  j  is  dear.  The 
creditors  at  large  are  not  to  be  mulcted  "  except  to  the  amount  of  the  pecuniarj 
loss  sustained/'  interest  and  costs,  because  of  debts  owing  the  sovereign  as 
a  penalty  or  forfeiture.  This  clause  does  not  affect  a  dairn  for  a  statutory 
penalty  imposed  for  non-payment  of  a  tax,  in  the  nature  of  interest^^  A 
penalty  imposed  by  statute  for  a  wrongful  act  is  not  a  provable  claim  in  behalf 
of  the  person  for  whose  benefit  such  penalty  is  imposed.^^  A  claim  for  a 
penalty  inflicted  upon  a  corporation  for  a  failure  to  file  a  report  falls  within  this 
subsection  and  is  therefore  not  provabla^*  A  judgment  secured  on  a  penalty 
is  not  provable,  except  as  to  any  pecuniary  loss  sustained  by  the  act  out'  of 
which  the  penalty  arose,  together  with  actual  and  reasonable  costs  and 
interest,  because  it  is  riot  for  a  fixed  liability.^*^  The  general  subject  of  debts 
due  the  State  is  considered  elsewhere.^*^ 

IV.  CONTEST  OF  CLAIMS. 

a.  In  general. —  It  is  provided  by  subsection  a  that  claims  duly  proved  shall 
be  allowed  ^^  unless  objection  to  their  allowance  shall  be  made  by  the  parties 
in  interest."  It  is  then  provided  in  subsection  /  that  such  objections  shall 
be  heard  and  determined  "as  soon  as  the  convenience  of  the  court  and  the 
best  interests  of  the  estates  and  the  claimant  will  permit."  Subsections  Je 
and  I  provide  for  a  reconsideration  and  rejection  after  allowance.*** 

b.  Objection  before  allowance, —  (1)  Pbqcebdinos  on  cohttbst. —  Contests 
OQ  claims  usually  arise  from  objections  stated  at  the  time  claims  are  called 
before  the  election  of  a  trustee.  The  result  is  a  trial,  as  of  an  issue  in  equity, 
the  objections  being  the  bill,  the  proof  of  debt  the  answer.**^    On  the  call  of 


837.  Livingston  v.  Heineman  (C.  C.  A.,  6th 
Cir.),  10  Am.  B.  R.  39,  120  Fed.  786. 

Surrender  of  preference  by  surety,  etc — 
The  rule  is  thus  stated  in  the  case  of  In  re 
Siegel-Hillman  Dry  Goods  Co.  (D.  C^  Mo.), 
7  Am.  B.  R.  351,  111  Fed.  980:  "An  indorser, 
an  aox^ommodation  maker,  or  a  surety  on  the 
obligation  of  a  bankrupt,  is  a  creditor,  and 
a  payment  on  such  an  obligation  by  the  prin- 
cipal debtor  while  insolvent  to  the  innocent 
holder  of  the  contract,  within  four  months 
before  the  filing  of  the  petition  for  adjudica- 
tion in  bankruptcy,  will  constitute  a  prefer- 
ence which  will  debar  the  indorser,  accom- 
modation maker,  or  surety  from  the  allow- 
ance of  any  claim  in  his  favor  against  the 
estate  of  the  bankrupt,  unless  the  amount 
is  first  returned  to  that  estate."  See  also 
In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10  Am,  B. 
R.  25,  121  Fed.  723;  Swarts  v.  Siegel  (C 
C.  A.,  8th  Cir.),  8  Am.  B.  R.  689,  117  Fed. 
13;  In  re  Scherzer  (D.  C,  Iowa),  12  Am. 
B.  R.  451,  130  Fed.  631. 

838.  In  re  Christensen,  2  N.  B.  N.  Rep. 
1094;  In  re  Xew  (D.  C,  Ohio),  8  Am.  B.  R. 
56«,  116  Fed.  116;  Whithed  v.  Pillsbury, 
Fed.  Cas.  17,572.  Compare  also  Hayer  v. 
Comstock  (Sup.  Ct.,  Iowa) ,  7  Am.  B.  R.  493, 


115  Iowa  187,  and  Phillips  v.  Dreher  Shoe 
Co.  (D.  C,  Pa.),  7  Am.  B.  R.  326,  112  Fed. 
404 ;  ®wart8  v.  Bank  ( C.  C.  A.,  8th  Cir. ) ,  8 
Am.  B.  R.  673,  117  Fed.  1. 

889.  Matter  of  Scheldt  Bros.  (D.  C,  Ohio), 
23  Am,  B.  R.  778.  177  Fed.  699. 

840.  In  re  Southern  Steel  Co.  (B.  C,  Ala.'), 
25  Am.  B.  R.  358,  183  Fed.  498,  in  which 
case  it  was  held  that  a  statutory  penalty  for 
cutting  trees  under  Code  of  Alabama,  section 
6035,  is  not  in  the  nature  of  an  implied  eon- 
tract  to  reimburse  the  owner  of  the  trees  to 
the  extent  of  the  damage  caused,  but  is  an 
arbitrary  fine  imposed  on  the  wrongdoer  and 
is.  not  therefore  a  claim  which  may  be  proved 
against  a  bankrupt. 

841.  Matter  of  York  Silk  Mfg.  Co.  (D.  C, 
Pa. ) ,  26  Am.  B.  R.  650,  188  Fed.  735. 

848.  Matter  of  Abramson  and  Fichhandler 
(C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  156,  210 
Fed.  878. 

843.  See  under  Sections  Seventeen  and 
Sixty-four. 

844.  See  Am.   Bankr.  Dig.   ii   747-755. 

845.  For  a  breach  of  promise  case  in  bank- 
ruptcy, see  In  re  Crocker  (Ref.,  N.  Y.),  8 
Am.  B.  R.  188. 


I  57-8.] 


Objection  befo&e  Allowance. 


813 


iaims  duly  approved  aud  iiled  there  must  be  an  opportunity  for  objections 

0  allowances  by  pkirties  in  intezest^^  If  the  claimant  appears  at  a  hearing 
Q  his  claim  and  participates  in  a  proceeding  without  objecting  to  the  form 
f  the  objeeltionsy  he  therdi>7  waiyes  any  informality  which  may  have  existed.^^ 

(2)  Fofitf  OF  AND  MANNER  OF  MAKiNo  OBJECTIONS. — In  somo  districts^  it 

the  custom  to  dispatch  business  by  noting  an  oral  objection,  with  the  proviso 
at  it  shall  be  reduced  to  writing  and  filed  within  ten  days^  or  the  claim 
and  allowed.  A  trustee's  objections  may  be  stated  orally,  although  preferably 
ey  should  he  filed  in  writing.^^    Although  the  statute  is  silent  as  to  the  form 

the  objections,  it  is  better  that  they  should  be  in  writing,  and  sufficieutly 
plicit  to  indicate  to  the  claimant  the  nature  and  character  thereot^*^  The 
inner  of  making  such  objections  is  largely  committed  to  the  discretion  of 
»  referee.*^    They  need  not  be  under  oath.^^ 

'3)  Who  may  object. —  The  phrase  "  parties  in  interest "  applies  to  those 
>  have  an  interest  in  the  res  which  is  to  be  administered  and  distributed  in 

proceeding  and  does  not  include  those  who  are  merely  debtors  or  allied 
tors  of  the  bankrapt***  Stockholders  of  a  bankrupt  corporation  having 
provable  <daims  against  the  corporation  are  not  parties  in  interest.^^  An 
?cured  creditor  may  object  to  the  proof  of  claim  by  another  unsecured 
itor.«^ 

t)  Testimont  UPON  HEAEiNo  OBJECTIONS. —  Testimony  taken  at  meetings 
reditors^  which  the  claimant  did  not  attend  and  of  which  he  received  no 
;e,  is  not  admissible  upon  the  hearing  of  his  claim.^"  A  verified  proof 
aim  will  be  considered  as  testimony  in  behalf  of  the  claim^t ;  no  inf or- 
is to  be  drawn  from  his  failure  to  testify  in  his  own  behalf  since  ho  is 
ct  to  call  by  the  court  or  contestaiit  to  explain  his  claim.**^    The  verifier? 

1  of  the  claimant  has  some  probative  force.  It  is  prima  fucie  evidence 
3  allegations  contained  therein.  A  person  who  objects  to  the  claim  must 
ice  some  evidence  in  support  of  the  assertion  that  the  claim  is  invalid.^^ 


In  re  Back  Bay  Automobile  Co.   (D. 

;s.),  19  Am.  B.  R.  835,  158  Fed.  679, 

9  Am.   B.  K.   33;   In  re  TVo  Rivers 

ware   Co.    (C.   C.   A.,  7tb  Cir.),   29 

R.  518,  199  Fed.  877. 

)rr  V.  Park    (C.  C.  A.,  6th  Cir.).  26 

R.  554,   183  Fed.  683,  citing  Collier 

mptcy  (gth  ed.),  p.  608. 

n   re   Cannon    (D.  C.,'  Fa.),  14  Am. 

4,  133  Fed.  837. 

1    re   Royce  Dry  Goods  Co.    (D.  C, 

Am.   B.   R.  257,  133  Fed.  100. 
I   re   Gannon    (D.  C,  Pa.),  14  Am. 
E,   133  Fed.  837. 

ion  of  referee.—  The  bankruptcy  act 
ulea  in  bankruptcy  are  silent  as  to 
of  objections  to  claims  against  the 
eertate  and  the  manner  of  making 
Ttions  should  be  largely  committed 
ere t ion  of  the  referee.    Orr  v.  Fark 

5tli  Cir.),  26  Am.  B.  R.  554.  183 
citing^  Collier  on  Bankruptcy  (8th 
8. 
re  Wooten  (D.  C,  N".  Car.),  9  Am. 

118   Fed.   670. 
^ter    of   Sully  .A  Co.   (C.  C.  A.,  2d 
^m.    B.    R*   123,  152  Fed.  619. 
-e  Pittsburg  Lead  &  Zinc  Co.,  Con- 


solidated  (D.  C,  Mo.),  28  Am.  B.  R.  880, 
108  Fed.  316. 

354.  In  re  Hatem  (D.  C,  N.  Car.),  20 
Am.  B.  R.  470,  161  Fed.  895. 

255.  In  re  Hersey  (D.  C,  Iowa),  22  Am. 
B.  R.  863,  171  Fed.  1004. 

256.  Baimdiauer  v.  Austin  (C.  C.  A.,  5th 
Cir.),  26  Am.  B.  R.  385,  186  Fed.  260,  revg. 
24  Am.  B.  E.  750,  170  Fed.  966;  Moore  ▼. 
Crandall  (C.  C.  A.,  9th  Cir.),  30  Am.  B.  R. 
517,  205  Fed.  689. 

257.  Verified  claim  as  evidence. —  In  the 
case  of  Whitney  v.  Dresser,  200  U.  S.  532, 
16  Am.  B.  R.  326,  the  court  said:  "The 
words  of  the  statute  suggest  if  they  do  not 
distinctly  import  that  the  objector  {s  to  go 
forward  and  show  that  the  formal  proof 
is  evidence  even  when  put  in  issue.  The 
words  are  'Objections  to  claims  shall  be 
heard  and  determined  as  soon,*  etc.  (§  57-f). 
It  is  the  objection  in  the  claim  which  is 
pointed  out  for  hearing  and  determination. 
This  indicates  that  the  claim  is  regarded 
a3  having  a  certain  standing  already  estab- 
lished by  the  oath.  Some  force  also  may 
be  allowed  to  the  word  '  proof  *  as  used  in 
the  act.  Convenience,  undoubtedly,  is  on  the 
side  of  this  view.     Bankruptcy  proceedings 
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Where  a  claimant  promptly  files  his  claim  and  offers  evidence  in  support  of 
objections  to  a  subsequent  claim  which  is  identical,  the  subsequent  claimant 
may  be  permitted  to  introduce  evidence  in  rebuttal.*" 

(5)  Detbemination  of  referee. —  The  right  to  a  review  of  ike  referee's 
decision  is  generally  recognized ;  but  the  decision  below  is  in  effect  that  of  a 
court  of  first  instance  and  on  questions  of  fact  the  judge  will  not  disturb  it, 
imless  clearly  erroneous.*'*  Where  a  referee's  order  disallowing  a  claim  upcm 
claimant's  proof  has  been  reversed,  the  matter  should  be  remanded  to  liable 
the  trustee  to  controvert  the  claim.*^  A  claim  may  be  allowed  in  part  and  it 
is  not  error  for  a  referee  to  deduct  one  item  and  allow  the  claim  as  reduced 
without  requiring  it  to  be  resworn.*^ 

c.  Keconsideratian  and  rejection. — (l)  Practice  astd  petition-. — (I)  In 
general, — ^A  claim  once  allowed  can  be  reexamined  and  excluded  in  whole 
or  in  part,  but  the  methods  prescribed  by  this  section  seem  to  be  exclusive.*** 
Such  a  claim  may  be  reconsidered  for  cause  before  the  estate  has  been  dosed 
and  a  subsequent  disposition  thereof  may  be  made  according  to  the  equities.*"* 


are  more  summary  than  ordinary  suits. 
Judges  of  practieal  experience  hkve  pointed 
out  the  expense,  embarrassments  and  delay 
which  would  be  caused  if  a  formal  objection 
necessarily  should  put  the  creditor  to  the 
production  of  evidence  or  require  a  continu- 
ance. Justice  is  secured  by  the  power  to 
continue  the  consideration  of  a  claim  'when- 
ever it  appears  there  is  good  reason  for  it. 
We  believe  that  the  imderstanding  of  the 
profession,  the  words  of  the  act  and  con- 
venient and  just  administration  are  all  on 
the  side  of  treating  a  sworn  proof  of  claim 
as  some  evidence  even  when  it  is  denied." 

Burden  of  proof. —  The  presentation  of  a 
daim  evidenced  by  promissory  notes,  sup- 
ported by  deposition  and  proof  or  duly  ex- 
ecuted by  the  treasure  of  a  corporation  con- 
stitutes a  prima  facie  cause  against  the 
estate  and  casts  the  burden  upon  the  objector 
to  go  forward  with  proof.  lilatter  of  Mont- 
gomery (D.  C,  Tex.),  26  Am.  B.  B.  431, 
185  Fed.  965.  See  also  In  re  Carter  (D.  C, 
Kan.),  16  Am.  B.  R.  12«,  128  Fed.  846, 
holding  that  the  presentation  of  the  claim 
in  proper  form,  duly  verified  except  as  to 
particulars  which  the  court^  treats  as  waived, 
presents  a  prima  fade  case  in  favor  of  the 
claimant  upon  which  it  has  a  right  to  rest 
and  the  burden  of  proof  is  upon  the  object- 
ors; In  re  Cannon  (D.  C,  Pa.),  14  Am.  B. 
R.  114,  133  Fed.  837;  In  re  Sumner  (D.  C, 
N.  Y.),  4  Am.  B.  R.  123,  IQl  Fed.  224.  In 
the  case  of  In  re  Schwarz  (D.  C,  N.  Y.), 
29  Am.  B.  R.  70(V,  200  Fed.  309,  it  was  held 
that  the  presentation  of  a  promissory  note 
accompanied  by  a  duly  verified  claim  casts 
upon  a  creditor  objecting  thereto  the  burden 
of  furnishing  some  evidence  to  rebut  that 
furnished  by  possession  of  the  note  and  by 
the  verified  allegations  of  the  claim;  but 
upon  such  testimony  being  presented  and 
further  evidence  being  offered  in  support  of 
the  note,  the  question  to  be  determined  is 
whether    the    claimant    has    sustained    the 


burden  of  proof,  which  necessarUy  rests  upon 
him,  to  establish  his  claim. 

868.  In  re  Dunlap  Carpet  Co.  (D.  C,  Pa.), 
30  Am.  B.  R.  664,  206  Fed.  726. 

269.  In  re  Wood  (D.  C,  N.  Car.),  2  Am. 

B.  R.  695,  95  Fed.  946;  In  re  Rider  (D,  C, 
K  Y.),  3  Am.  B.  R.  192,  96  Fed.  811.  See 
also  In  re  Clark  (D.  C,  Wash.),  7  Am.  B. 
R.  96,  111  Fed.  893. 

The  findings  of  fact  of  a  referee  as  to  the 

•  validity  of  a  claim  wiU  not  be  overruled, 

except  upon  convincing  proof  that  he  was 

wrong  in  his  conclusions.    In  re  Hatem  (D. 

C,  N.  Car.),  20  Am.  B.  R.  47a,  161  Fed. 
895.  A  referee's  decision,  allowing  the  bank- 
rupt a  rebate  upon  his  purchases  as  against 
the  creditor's  claim,  may  be  affirmed,  al- 
though the  court  might  not  have  come  to  the 
same  conclusion.  In  re  Douglas  &  (Sons  Ca 
(D.  C,  Conn.),  8  Am.  B.  R.  113,  114  Fed. 
772.  The  determination  of  a  referee  as  to  the 
validity  of  a  claim  upon  objections  filed  by 
the  trustee  should  be  sustained  when  it  does 
not  appear  that  it  was  clearly  erroneous. 
In  re  Greenfield  (D.  C,  Pa.),  27  Am.  B.  R. 
427,  193  Fed.  98. 

Right  of  bankrupt  to  present  claim  as 
guardian  after  refusal  of  discharge. — ^Where 
a  voluntary  bankrupt  has  been  refused  a  dis- 
charge, his  application  to  have  the  action 
of  the  referee  reviewed  in  refusing  to  allow 
his  claim  as  guardian  for  his  children»to  foe 
filed  is  without  merit,  because  in  no  event 
could  he  be  discharged  from  the  same.  Mat- 
ter of  Roberts  (D.  C,  W.  Va.),  32  Am.  B.  R. 
641,  213  Fed.  905.  . 

860.  In  re  Livingston  Co.  (C.  C.  A.,  2d 
Cir.),  16  Am.  B.  R.  385,  144  Fed.  971. 

861.  In  re  Goldstein  (I>.  C,  Mass.),  29 
Am.  B.  R.  301,  199  Fed.  665. 

868.  In  re  Roanoke  Furnace  Co.  (I>.  C, 
Pa.),  18  Am.  B.  R.  661,  152  Fed.  846 j  Mat- 
ten  of  Collins  (D.  C,  la.),  37  Am.  B.  R.  692, 
235  Fed.  937.    See  Am.  Bankr.  Dig.  i  760. 

868.  In  re  Effinger  (D.  C,  Md.),  25  Am. 
B.  R.  924,  184  Fed.  724. 
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ut  objections  after  allowance  should  be  made  within  the  year  within  which 
1  amended  proof  of  claim  might  have  been  filed.^^  Upon  reconsideration 
(6  court  may  eight  diminish  the  daim  or  expunge  it  entirely.^ 

(II)  Jwrisdiction  of  court  or  referee. —  The  practice  is  indicated  in  General 
rder  XXI  (6).  The  referee  is  the  court  of  first  instance;  the  raster  under 
e  former  law  was  obliged  to  certify  such  contests  to  the  judge.     If  a  claim 

rejected,  it  must  be  "  for  cause,"  and  "  before  but  not  after  the  estate  has 

en  closed."  The  district  court  has  no  jurisdiction  to  act  upon  a  petition 
r  a  rehearing  of  the  claim  during  pendency  of  appeal  under  §  SS-a.^'^  A 
nkmptcy  court  in  which  an  estate  is  being  administered  has  full  power  to 
quire  into  the  validity  of  any  alleged  debt  or  obligation  of  the  bankrupt 
»on  which  a  denand  or  claim  against  the  estate  is  based.^^ 

(III)  Petition;  who  may  present, —  The  application  is  by  petition,**  by 
rties  in  interest,**  and  when  there  is  a  trustee  in  existence  can  only  be 
esented  by  him,  and  then  only  when  demanded  by  the  interests  of  all  the 
Klitors.^*^    But  where  no  trustee  has  .been  appointed  the  bankrupt  may  move 

set  aside  and  expunge  a  claim  which  has  been  allowed.*^  If  a  trustee 
•uses  to  move  for  the  reconsideration  of  a  claim  which  has  been  allowed 
en  he  ought  to  do  so,  he  may  be  compelled  to  act  or  to  permit  the  objecting 
fditors  to  act  in  his  name.*"    The  right  of  a  creditor  who  moves  to  expunge 


S4.  Time  witkia  which  objection  shonld 
made. — After  the  lapse  of  four  years 
e  the  allowance  of  a  claim  the  trustee 
stopped'  from  objecting  to  the  sufficiency 
he  form  of  the  daim.  Matter  of  Collins 
C,  W.  Va.),  32  Am.  B.  R.  786,  216  Fed. 

;5.  In   re   Peterson  Co.    (C.   C.   A.,  8th 
).  25  Am.  B.  R.  866,  186  Fed.  629. 
;6.  First  Natl  Bank  v.  State  Katl  Bank 
C.  A.,  9th  Cir.),  12  Am.  B.  R.  429,  440, 
Fed.  4^2. 

7.  Lesser  ▼.  Gray,  236  XT.  S.  70,  S4  Am. 

8.  See  form  of  petition  and  notice  among 
'  Supplementary  Forms,"  post.  See  also 
ir  and  Alexander's  Bankruptcy  Forms 
£d.).  As  to  a  time  limit  on  such  peti- 
i,  see  In  re  Chambers  (Ref.,  R.  I.),  6 
B.  R.  707.  As  to  a  petition  against  sev- 
ered iters,  see  In  re  Lyon  (Ref.,  N.  Y.), 
1.  B.  R.  61. 

J.  Matter  of  Sully  &  Co.   (C.  C.  A.,  2d 
,  18  Am«  B.  R.  123,  162  Fed.  619. 
sckholders    of   a   bankrupt    corporation 

whom  has  been  levied  an  assessment 
1  they  will  have  to  pay  if  the  claim  they 
t  to  18  allowed,  are  "  parties  in  interest," 
may  move  to  set  aside  the  order  allow- 
uch  claim  and  to  expunge  and  disallow 
ame.  Roeenbaum  v.  Dutton  (C.  C.  A., 
:ir.),  30  Am  B.  R.  165,  203  Fed.  838. 
K  Matter  of  Lewensohn  (C.  C.  A.,  2d 
,  9  Am.  B.  R.  368,  121  Fed.  638;  Mat- 
f  Sully  &  Co.  (D.  C,  N.  Y.).  15  Am. 
.    304,    142   Fed.   895.     Compare   In   re 

(Ref.,  N.  Y.),  7  Am.  B.  R.  66;  In  re 
rd    (D.  C,  Cal.),  4  Am.  B.  R.  69,  100 
630. 
consideration  of  claims;  rights  of  cred- 


itors.— Where  certain  creditors  have  made 
objection  to  and  conducted  a  controversy  over 
a  claim  in  their  own  names,  having  volun- 
tarily assumed  the  liability  for  costs  and 
expenses,  and  have  shown  that  the  claim 
should  be  disallowed,  the  court  will  not 
ignore  what  has  been  done,  upon  the  technical 
ground  that  the  trustee  is  the  only  person 
to  dispute  the  validity  of  claims  against  a 
bankrupt's  estate.  In  re  Canton  Iron  k 
Steel  Co.  (D.  C,  Md.),  28  Am.  B.  R.  791, 
197  Fed.  767. 

t71.  In  re  Ankeny  (D.  C,  Iowa),  4  Am. 
B.  R.  72,  100  Fed,  614,  2  N.  B.  N.  249. 

272.  Refusal  of  trustee  to  act. —  In  the 
case  of  In  re  fitem  (C.  0.  A.,  8th  Cir.), 
16  Am.  B.  R.  610,  144  Fed,  956,  the  court 
said:  "In  respect  to  opposing  the  allowance 
of  claims  and  moving  for  their  reconsidera- 
tion after  they  have  been  allowed,  the  trus- 
tee is  not  bound  to  comply  with  every  request 
preferred  by  objecting  creditors,  irrespective 
of  its  merits,  nor  is  he  clothed  with  absolute 
discretion  to  refuse.  As  the  representative  of 
the  estate,  he  is  bound  to  exercise  his  judg- 
ment and  to  act  for  the  best  interests  of  all 
concerned,  but  subject  to  the  supervising 
power  of  the  referee  and  the  district  judge. 
He  does  not  act  judicially  but  only  admin- 
istratively, and  if  he  refuses  to  oppose  a 
claim  or  to  move  for  its  reconsideration  when 
he  ought  to  do  so,  he  may  be  compelled  to 
act  or  to  permit  the  objecting  creditors  to 
act  in  his  name."  See  also  In  re  Lewensohn 
(C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121 
Fed.  638;  In  re  Baird  (D.  C,  Pa.),  7  Am. 
B.  R.  448,  112  Fed.  960;  Chat  field  v.  O'Dwver 
(C.  C.  A.,  8th  Cir.),  4  Am.  B.  R.  313,  101 
Fed.  797;  Matter  of  Ferrer  (D.  C,  Porto 
Rico),  22  Am.  B.  R.  785,  holding  that  if  a 
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the  allowance  of  another  creditor's  claim  is  no  higher  than  that  of  the  biank- 
rupts.^^  Creditors  themselves  should  not  be  permitted  to  superoede  the 
trustees,  and  intervene  for  the  purpose  of  a  re-examination.*^*  A  referee  may, 
upon  his  own  motion,  take  such  action  as  may  be  necessary  to  correct  an 
erroneous  determination  as  to  the  allowance  of  a  claim,  due  notice  being  given 
to  the  parties  poncemed.^^ 

(IV)  Practice  on  application;  pleadings,  heaarings  and  evidence. —  The  ap- 
plication must  be  made  promptly  or  it  will  be  denied  because  of  laches.^^ 
But  it  has  been  held  that  reconsideration  may  be  allowed  after  twelve  months 
have  elapsed  since  the  filing  of  a  claim,  where  it  appears  that  no  dividend 
has  been  paid  on  the  claim  and  nothing  has  happened  to  prejudice  the  rights 
of  the  claimant.^^  When  application  is  made  to  increase  or  decrease  the 
sum  at  which  a  claim  has  previously  been  allowed,  the  better  practice  is  to 
vacate  the  former  order  of  allowance,  -and  allow  the  claim  for  the  new 
amount."®  The  creditors  whose  claims  it.  is  sought  to  reconsider  shoxdd  be 
given  an  opportunity  to  oppose  the .  application  for  reconsideration.  The 
bankrupt  is  not  interested  in  the  application  and  is  charged  with  no  duty 


trustee  wrongfully  refuses  to  take  the  neces- 
sary action  to  secure  a  reconsideration,  an 
order  will  be  granted,  compelling  the  trustee 
to  show  cause  why  he  should  not  move  for 
a  reconsideration. 

Remedy  of  creditors. — ^Where  a  general 
creditor  is  dissatisfied  with  the  allowance  of 
the  claim  of  another  creditor,  his  proper 
remedy  is  a  demand  upon  the  trustee  to 
move  for  a  reconsideration  or  review  of 
such  claim,  or,  if  the  trustee  upon  demand 
declines  to  act,  then  by  a  motion  to  the 
District  Court  that  the  trustee  be  required 
to  move,  or  that  the  objecting  creditor  be 
permitted  to  move  in  his  own  name.  In  re 
Mexico  Hardware  Co.  (D.  C,  N.  Mex.),  28 
Am.  B.  R.  736,  197  Fed.  650. 

»78.  In  re  Arnold  k  Co.  (D.  C,  Mo.),  13 
Am.  B.  R.  320,  .133  Fed.  780. 

«74.  Matter  of  Sully  k  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  304,  142  Fed.  895. 

Application  for  re-examination  In  the  in- 
terest of  bankrupt's  debtors. —  That  an 
application  by  creditors  whose  claims  have 
been  proven  and  allowed  for  an  order  com- 
pelling a  trustee  to  petition  for  the  re- 
examination of  the  claims  of  other  credi< 
tors  was  made  in  the  interest  of  alleged 
debts  of  the  bankrupt  is  not  a  sufficient 
reason  for  denying  it  where  it  does  not  ap- 
pear that  in  other  respects  the  application 
was  not  a  meritorious  one  as  the  application 
being  a  legitimate  one  and  the  assertion  of 
a  clear,  legal  right,  under  section  67, 
should  not  have  been  denied  upon  a  con- 
sideration of  motive.  Matter  of  Sully  k 
Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  123, 
152  Fed.  619. 

Debtors  of  a  bankrupt  estate  are  denied 
the  right  to  move  for  the  reconsideration 
of  claims  which  have  been  allowed.  In  re 
Pittsburg  Lead  k  Zinc  Co.,  Consolidated 
(D.  C,  Mo.),  28  Am.  B.  R.  880,  198  Fed. 
316. 


275.  International  Agricultural  Corp.  v. 
Cary  (C.  C.  A.,  6th  Cir.),  38  Am,  B.  R.  753, 
in  which  the  court  said:  ''While  it  is 
probably  the  better  practice  generally  for  the 
referee  to  act  upon  petition  of  the  trustee  or 
of  creditors,  and,  m  case  the  information 
comes  in  the  first  instance  to  the  referee,  to 
direct  the  trustee  to  institute  proceedings 
for  re^examination,  yet  we  cannot  think  that 
the  referee  is  without  jurisdiction  to  act,  as 
in  the  case  in  question,  upon  his  own  motion. 
There  may  or  may  not  have  been  good  reason 
for  proceeding  «tta  sponte^  but  the  presence 
or  absence  of  such  reason  is  not  fatal  to 
jurisdiction.  A  court  of  bankruptcy  is  a 
court  of  equity  (Bardes  v.  National  Bank, 
178  U.  S.  624,  535,  4  Am.  B.  R.  163) ;  the 
proceedings  therein  are  more  summary  than 
in  ordinary  suits;  and  it  cannot  be  that  an 
equity  court,  acting  under  such  summary 
practice,  is  powerless,  in  the  interests  of 
justice,  on  its  own  motion  to  take  steps  to 
correct  ivhat  it  believes  to  have  been  an 
erroneous  action  had  upon  insufRcient  knowl- 
edge; and  the  general  rule  is  that  firm  credi- 
tors are  not  entitled  to  receive  dividends 
from  the  separate  estates  of  the  partners 
until  separate  creditors  have  been  paid  in 
full." 

876.  In  re  Hamilton  Furniture  Co.  (D. 
C,  Pa.),  8  Am.  B.  R.  588,  116  Fed.  115; 
in  Matter  of  Hinckcl  Brewing  Co.  (D.  C, 
N.  Y.),  10  Am.  B.  R.  484,  123  Fed.  492;  Mat- 
ter of  Collins  (D.  C,  W.  Va.),  32  Am.  B.  R. 
785;   215   Fed.   247. 

The  question  of  laches  is  a  question  of 
law  where  the  facts  are  undisputed.  Mat- 
ter of  Sully  &  Co.  (C.  C.  A.,  2d  Or.),  18 
Am.  B.  R.  123,  152  Fed.  619. 

277.  In  re  Globe  Laundry  (D.  C,  Tenn.), 
28  Am.  B.  R.  831,  198  Fed,  365. 

878.  In  re  Smith  (Ref.,  N.  Y.),  2  Attu 
B.  R.  648. 
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mceming  it  and  is  therefore  not  entitled  to  be  heard  upon  it^^    The  claimant 

entitled  to  ^^  due  notice  ^'  by  mail ;  the  time  is  usually  fixed  by  the  referee. 

is  eudtomaiy  to  notify  the  claimant's  attorney  of  record  also.     The  issue 

made  by  the  petition  and  the  proof  of  debt,  the  burden  being  on  the 

titionei;  at  least  to  overcome  the  prima  facie  case  made  by  the  proof  of 

bt.^   Objections  to  proofs  of  claims  should  be  set  forth  in  the  form  of 

petition  for  review.^^    Each  creditor  must  file  his  own  objections,  and  make 

issue,  be  cannot  adopt  the  answer  of  the  bankrupt.  ^^     The  defense  of 

iiy  is  as  STailable  to  the  debtor's  trustee  in  bankruptcy  as  to  the  debtor 

Qself.^    A  trustee's  petition  for  the  reconsideration  of  an  allowed  claim 

uld  allege  facts  which,  if  true,  are  sufficient  cause  for  a  re-examination. 

is  not  necessary  to  allege  facts  which,  if  proved,  would  defeat  the  claim.^®* 

hough  the  bankrupt  has  failed  to  deny  an  allegation  that  one  of  the  peti- 

lers.  is  a  creditor,  the  petitioner  must  prove  his  claim,  and  the  trustee 

iny  creditor  may  contest  the  daim.^*    Neither  party  is  entitled  to  a  jury.** 

\  customary  rules  of  evidence  apply.*"     The  practice  on  trials  in  equity 

lid  be  followedi*^ 

V)  Decision;  form  of  order. —  The  result  is  an  order  either  (1)  reallow- 
the  claim,  or  (2)  rejecting  it,  or  (3)  reducing  or  increasing  it;  if  the 
n  is  rejected,  Form  No.  39  should  be  used ;  if  it  is  reduced,  Form  No.  38. 
referee  cannot  pass  upon  and  decide  controversies  involving  questions 
ict  pertaining  to  or  involving  the  interests  of  third  parties  in  property 
iging  to  the  estate.**^  After  a  decision  and  before  a  formal  order  has 
entered,  the  referee  may,  in  his  discretion,  deny  a  trustee's  motion  to 
iss  his  petition  for  a  reconsideration  and  disallowance. *®® 


In  re  Effinger  (D.  €.,  M(L),  25,  Am. 
924,  184  Fed.  724. 

In  re  Doty  (Ref.,  N.  Y.),  6  Am.  B.  R. 
I   re  Sumner    (D.  C,  N.  Y.),  4  Am. 
123,   101  Fed.  223.    Compare  alflo  In 
nders.  Fed.  Cas.  12,371. 
burden  of  proef  is  upon  a  creditor 

for  the  re-examination  of  another's 
>n  the  ground  of  an  alleged  release 
lame  to  the  bankrupt.    In  re  Howard 

Cal.),  4  Am.  B.  R.  SO,  100  Fed.  630. 
\fatter  of  Linton  (Ref.,  Pa.),  7  Am. 

liar  prooednre. — Where  creditors 
=>d  exceptions  to  a  claim  which  have 
!ated  precisely  as  a  petition  for  the 
oration  and  disallowance  of  the 
an  order  disallowing  the  claim  will 
et  aside  on  the  ground  that  a  peti- 
reconsideration    and    disaUowance, 

exceptions,  should  have  been  filed, 
nton  Iron  A  Steel  Co.  (D.  C,  Md.), 
5.  R.  701.  197  Fed.  767. 
yres  v.  Cone  (C.  C.  A.,  8th  Cir.), 
I.  R.  730,  746,  188  Fed.  783. 
I  re  Stem  (C.  C.  A.,  8th  Cir.j,  16 
.  570,  144  Fed.  066. 

re  Watkinson  &  O).  (D.  C,  Pa.), 
.  R.  370,  130  Fed.  218.  . 
ncy  of  petition. — Where  the  peti- 
econsideration  of  a  claim  avers  the 
nd,  extension  of  an  obligation  with- 
no^vle<ipre  of  the  bankrupt,  but  does 

th&t  tbe  r^ewed  obligation  was 
lieu    of    the  original  obligation  or 


that  there  was  a  consideration  given  for  the 
contract  of  renewal,  it  is  sufficient  to  let  in 
proof  showing  an  extension.  In  re  Ankeny 
(D.  C,  la.),  4  Am.  B.  R.  72,  100  Fed.  614, 
2  K.  B.  N.  249. 

tM.  In  re  Harper  (D.  C,  N.  Y.),  23  Am. 

B.  R.  918,  175  Fed.  412. 

286.  In  re  Christensen  (D.  C,  Iowa),  4 
Am.  B.  R.  99,  101  Fed.  243;  Barton  v.  Bar- 
bour, 104  U.  S.  126. 

287.  See,  in  this  connection.  In  re  Shaw 
(D.  C,  Pa.),  6  Am.  B.  R.  499,  109  Fed.  780. 
Consult  also  In  re  Merrill.  Fed.  Gas.  9,466; 
In  re  Moore,  Fed.  Cas.  9,762;  Canby  v.  Mc- 
Lear,  Fed.  Cas.  2,378. 

Oral  confessions,  denied  and  uncorrobo- 
rated, are  not  sufficient  to  support  a  claim. 
In  re  Kaldenberg  (D.  C,  N.  Y.),  5  Am.  B.  R. 
6,  105  Fed.  232. 

288.  Compare  the  Equity  Rules.  See  also 
In  re  Keller  (D.  C,  Iowa),  6  Am.  B.  R.  334, 
100  Fed.  118. 

Expiration  of  time  to  file  answer. — ^Where 
the  time  allowed  a  claimant  to  file  an  answer 
to  a  petition  to  expunge  his  claim  expires 
without  an  answer  being  filed,  an  application 
for  leave  to  file  an  answer,  made  after  the 
trustee  has  presented  all  his  testimony,  is 
properly  denied.    In  re  Lewis,  Eck  &  Co.  (0. 

C,  Pa.).  18  Am.  B.  R.  657,  153  Fed.  495. 

289.  In  re  Peacock  (D.  C,  No.  Car.),  24 
Am.  B.  R.  159)  178  Fed.  851. 

290.  Matter  of  Brown  (D.  C,  Ky.),  36  Am. 
B.  R.  826,  228  Fed.  533,  holdincr  that  or- 
dinarily a  plaintiff  may  dismiss  his  suit,  but 
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(VI)  Review  of  order. —  The  right  of  a  party  aggrieved  by  such  an  order 
to  review,  and  the  practice  on  a  review,  and  the  binding  effect  of  the  rulings 
below  on  questions  of  fact,  are  considered  elsewhere  ;^^  likewise,  the  effect 
of  proving  judgments  in  other  courts.^^ 

(VII)  Costs  and  expenses. —  Costs,  while  often  not  allowed  on  such  con- 
tests, are  discretionary.  Where  it  appears  that  either  the  claim  or  the  con- 
test was  not  in  good  faith,  they  will  usually  be  given.^®^  The  referee  is  not 
entitled  to  extra  compensation  for  hearing  and  deciding,  but  he  can  insist 
on  reimbursement  or  indemnity  for  his  expenses,  as  in  the  employment  of 
a  stenographer,  and  the  like.^^  Illustrative  cases  under  the  present  law,  not 
already  cited,  will  be  found  in  the  foot-note.^^ 

(2)  Eecoveey  of  dividends  in  such  casks.- — It  is  the  trustee's  duty  to 
recover  a  dividend  that  has  been  paid,  if  a  claim  is  rejected,  or  the  pro- 
portional part,  if  it. is  reduced.  The  statute  is  silent  as  to  how  thiei  should 
be  done.  The  claimant  being  a  party,  it  would  seem  possible  to  require 
him  to  repay  as  a  part  of  the  order  rejecting  or  reducing,  and  then,  at  the 
instance  of  the  trustee,  proceed  in  contempt  if  the  claimant  does  not  obey. 
In  any  event,  the  trustee  can  proceed  by  suit  in  the  proper  court.^*^ 

v.  TIMS  LIMITATIOK  ON  THE   ALLOWANCE  OF  CLAIMS. 

a.  Purpose  and  effect  of  Imitation. — (1)  In  general. —  Subsection  n  is  new 
and  provides  that  claims  cannot  be  proved  against  the  bankrupt  estate  subse- 
quent to  one  year  after  the  adjudication.^®^    The  purpose  of  the  law  is  to  give 


a  trustee  petitioner  cannot  be  allowed  to 
speculate  upon  the  chances  of  obtaining  a 
favorable  decision  and  upon  learning  that  the 
decision  will  be  unfavorable  frustrate  the 
whole  purpose  of  the  proceeding  by  dismis- 
sing his  petition. 

891.  See  pp.  667-676,  ante;  also  General 
Order  XXVII. 

892.  Consult  Section  Sixty-three,  post. 
898.  Compare  In  re  Little  River  Lumber 

Co.  (D.  C,  Ark.),  8  Am.  B.  E.  682,  101  Fed. 
668;  Matter  of  Elk  Valley  Coal  Co.  (D.  C, 
Ky.),  31  Am.  B.  R.  646,  210  Fed.  386;  Mat- 
ter of  All  Star  Feature  Corp.  (D.  C,  'N.  Y.), 
37  Am.  B.  R.  610,  232  Fed.  1004;  In  re  Troy 
Woolen  Co.,  Fed.  Cas.  14,203;. 

894.  General  Order  X. 

895.  In  re  Headley  (D.  C,  Mo.),  3  Am. 
B.  R.  272,  07  Fed.  766 ;  In  re  Wise,  2  N.  B. 
N.  Rep.  250;  In  re  Smith  (Ref.,  N.  Y.),,  2 
Am.  B.  R.  648. 

296.  When  creditors  may  be  required  to 
refund  dividends. — ^After  an  adjudication  in 
bankruptcy  a  judgment  was  entered  against 
the  bankrupt  in  an  action  pending  in  the 
State  court  at  the  time  the  petition  was  filed. 
The  bankruptcy  court  ordered  that  the  judg- 
ment creditors  perfect  an  appeal  within  sixty 
days,  otherwise  the  court  would  not  delay  its 
action.  No  appeal  having  been  perfected 
within  sixty  days,  dividends  were  paid  ac- 
cording to  the  judgment  of  the  State  court; 
but  thereafter  an  appeal  was  perfected  and 
the  judgment  reversed.  It  was  held  that  the 
judgment  creditor,  not  having  appealed  within 
the  time  fixed,  must  refund  the  dividends 


received  prior  to  the  reversal  of  his  judg- 
ment on  the  ground  that  having  waived  the 
condition  as  to  time  and  reopened  the  litiga- 
tion they  should  abide  the  final  resist. 
Nelson  v.  Heckscher  (C.  C.  A^,  4th  Cir.),  38 
Am.  B.  R.  614,  219  Fed.  679. 

897.  In  re  Stein  (D.  C,  Ind.),  1  Am.  B.  R. 
662,  94  Fed.  124;  Bray  v.  Cobb  (D.  C,  N. 
Car.),  3  Am.  B.  R.  788,  lOD  Fed.  270;  In  re 
Shaffer  (D.  C,  N.  Car.),  4  Am.  B.  R.  728, 
104  Fed.  98^;  In  re  Rhodes  (D.  C,  P^),  5 
Am.  B.  R.  197,  106  Fed.  231 ;  In  re  Leibowits 
(D.  0.,  Tex.),  6  Am-  B.  R.  268,  108  Fed.  617, 
Note  also  Hutchinson  v.  Otis  (C.  0.  A.,  Ist 
Cir.),  8  Am.  B.  R.  382,  116  Fed.  937;  In  re 
Moebius  (D.  C,  Pa.),  8  Am.  B.  R,  590, 
116  Fed.  47;  In  re  Hawk  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Rosen- 
berg (D.  C,  Pa,),  16  Am.  B.  R.  466,  144 
Fed.  442;  Steinhardt  v.  Nat.  Park  Bank, 
19  Am.  B.  R.  72,  120  N.  Y.  App.  Div.  265, 
106  N.  Y.  Supp.  23,  revg.  18  Am.  B.  R.  86; 
Cartwright  v.  West  (Ala.  Sup.  Ct.),  26  Am. 
B.  R.  831,  66  So.  917,  citing  Collier  on 
Bankruptcy  (8th  ed.),  pp.  612,  618.  As  to 
expiration  of  year,  see  In  re  Co-operative 
Knitting  Mills  (D.  C,  N.  Y.),  80  Am.  B.  R. 
181,  202  Fed.  1016. 

Effect  of  subsection,—  This  subdivision, 
''while  providing  that  no  claim  shall  be 
proved  subsequent  to  one  year  after  the  ad- 
judication, provides  by  implication  and 
effect  that  any  claim  may  be  proved  within 
one  year  after  the  adjudication."  (Opinion 
of  referee.)  Matter  of  Bell  Piano  O).  (D. 
C,  N.  Y.),  18  Am.  B.  R.  183,  166  Fed.  272. 
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}  each  and  every  creditor  one  year  after  adjudicaticHi  in  which  to  prove  and 
le  his  claim.  It  is  optional  with  him  to  do  so  or  not.  This  provision  is 
itended  for  tiie  benefit  of  creditors  who  file  their  proofs  of  claim  promptly 
ad  to  give  them  the  benefit  of  their  own  diligence.  It  was  also  intended  to 
icilitate  the  administration  and  settlement  of  the  assets  of  bankrupts.^^ 
he  authorities  hold  that  the  language  of  this  subsection  is  more  than  a 
mitation  of  time  and  is  an  absolute  prohibition.^^  But  this  prohibiticm  is 
>t  binding  on  the  United  States.^^  If  an  appeal  is  brought  from  the  order 
adjudication  it  has  been  held  that  the  time  b^ins  to  run  from  the  date 
the  diflxnissal  of  the  appeal.^^ 

(2)  Application  of  limitation. —  It  has  no  application  to  an  adverse 
lim  of  title  to  property  in  the  possession  of  a  trustee ;  such  a  claim  is  not  a 
bt  of  the  bankrupt  or  his  estate.'^  Nor  does  it  apply  to  a  controversy  arising 
tween  an  assignee  of  a  proven  claim  and  the  assignor.^^  The  limitation 
IS  not  intended  to  apply  to  a  claim  arising  after  the  bankruptcy  proceedings 
re  instituted,  as  part  of  the  cost  of  administration.^^  The  requirement 
in  line  with  the  policy  of  the  statute  to  compel  rapidity  of  administration, 
i  is  applicable  where  a  composition  has  been  efFected."*  The  section  only 
olies  to  claims  sought  to  be  asserted  in  bankruptcy;  it  would  not  prevent 


No  statutory  right  to  file  a  proof  of 
n  subsequent  to  the  expiration  of  a  year 
r  adjudication  exists."  Matter  of  Ingalls 
i.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R  612, 
Fed.  517.  The  court  has  no  discretionary 
iT  to  permit  the  filing  and  proof  of  a 
Q  after  the  expiration  of  the  statutory 
xl.  In  re  Sanderson  (D.  C,  Vt.),  20 
B.  R.  396,  160  Fed.  278. 
I  application  by  creditors  who  were 
ler  deprived  of  an  opportunity  to  as- 
in  the  value  of  the  assets  and  whether 
)t  property  had  been  concealed  or  other- 

improperly  disposed  of,  nor  prevented 

filing  their  claims  in  time,  for  leave  to 
jid  prove  claims,  wiU  be  denied,  where, 

the  expiration  of  a  year  foUowlng  ad- 
at  ion,  it  is  discerned  that  assets  Mhed- 
and  stated  to  be  of  no  value  are  valu- 

In  re  Peck  (D.  C,  N.  Y.),  20  Am.  B. 
9,  161  Fed.  762. 
i.   In  re  Peck    (D.  C,  N".  Y.),  20  Am. 

629,  161  Fed.  762,  affd.  21  Am.  B.  K. 
168  Fed.  48. 
.   Matter  of  BSmberg    (D.  C,  N.  Y.), 

B.  R.  601, 121  Fed.  042. 
ension  of  time. — §57n,  requiring  claims 
proved  within  one  year  from  a^judica- 
i»  prohibitory  and  leaves  the  court  no 
tion  to  extend  the  time.  Hence,  a 
or  "who  has  failed  to  prove  a  scheduled 

within*  the  period  required  is  not  en- 

to  have  his  claim  allowed  agairat 
Jection  of  the  bankrupt  out  of  moneys 
ted  by  the  bankrupt  for  the  purposes 
otnpoBition,  although  such  deposit  is 
int.  Matter  of  Blond  (D.  C,  Mass.), 
.  B.  R.  193,  188  Fed.  4d2. 

In   re  Stover   (D.  C,  Pa.),  11  Am. 
345,   127  Fed.  394. 
In  re  liCe  (D.  C,  Pa.),  22  Am.  B.  R. 

1   Fed.  266. 


SOS.  Nauman  Co.  v.  Bradshaw'  (0.  C.  A., 
8th  Cir.),  27  Am.  B.  R.  665,  193  Fed.  350. 

803.  Matter  of  Breakwi^ter  Co.  (D.  C,  Pa.), 
36  Am.  B.  R.  762. 

304.  Matter  of  Green  (D.  C,  Pa.),  36  Am. 
B.  R.  188,  231  Fed.  263. 

306.  In  re  Brown  (D.  C,  Colo.),  10  Am. 
B.  R.  588,  123  Fed.  336: 

Where  a  composition  is  effected  a  bank- 
rupt may  be  heard  to  object  to  the  allow- 
ance of  the  claim  offered  for  proof  after 
the  expiration  of  the  year,  although  he  in 
good  faith  omitted  it  from  his  schedules. 
In  re  Lane  {D,  C,  Mass.),  11  Am*.  B.  R. 
136,  125  Fed.  772.  But  it  was  doubted  in 
In  re  Fox  (Ref.,  Ohio),  6  Am.  B.  R.  625, 
whether  the  year's  limitation  for  proving 
claims  against  bankrupt  estates,  laid  (^cr 
in  section  57-n,  had  any  application  to  eom- 
poflition  cases.  In  the  case  of  In  re  French 
(D.  C,  Mass.),  26  Am.  B.  R.  77,  181  Fed. 
583,  it  was  held  that-  in  proceedings  for  the 
confirmation  of  a  composition  the  bankrupt 
has  the  right  to  appear  in  opposition  to  the 
allowance  of  claims  which,  although  sched- 
uled, had  not  been  filed  within  the  year  and 
he  would  have  this  right  even  if  -he  had  in- 
advertently omitted  such  claims  from  his 
schedules;  daima  which  have  not  been  filed 
within  one  year  after  adjudication  are  not 
only  barred  from  allowance  in  bankruptcy 
proceedings  but  lose  all  standing  before  the 
court  for  the  purpose  of  composition. 

When  an  estate  is  to  be  administered  it  is 
necessary  to  put  a  time  limit  to  the  proving 
of  claims,  because  the  rate  of  dividend  de- 
pends upon  what  claims  are  proven,  but  this 
is  not  so  in  a  composition  because  the  divi- 
dend is  necessarily  fixed  by  the  bankrupt 
upon  the  schedules  alone.  Matter  of  Atlantic 
Construction  Co.  (D.  C,  N.  Y.),  35  Am. 
B.  R.  838,  228  Fed.  571. 
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the  creditor  from  setting  up  his  claim,  which  had  not  been  presented  within 
the  year,  as  a  defense  in  an  action  brought  against  him  by.  Ae.  trustee.** 

(3)  Filed  with  bbfbkeb* — The  word  "proved"  must  be  read  to  include 
filing  the  claim  with  the  referee;  consequently  no  claim  can  be  allowed  against 
th^  bankrupt  estate  unless  it  has  not  only  been  filed  but  also  filed  wi&  the 
referee  within  one  year  after  the  date  of  the  adjudication.*^  It  is  not  suffi- 
cient that  a  swo3m  statement  of  the  claim  be  made  within  the  time  limitation, 
but  such  sworn  statement  must  be  filed  or  presented  in  some  form  in  the  bank- 
ruptcy proceeding  to  prevent  such  claim  from  being  barred  by  the  statute.** 

(4)  Presentation  to  teusteb.^  Where  a  claim  is  duly  presented  to  the 
trustee  within  the  year,  it  is  a  sufficient  compliance  with  the  requirement  of 
the  statute,  although  not  delivered  to  the  referee  until  after  that  time.*® 

(5)  Prbspntation  of  facts  showing  claim. —  It  has  been  held  that  a 
presentation  of  facts  before  the  court  establishing  the  existence  of  a  valid  claim 
against  the  bankrupt  estate  is  a  sufficient  compliance  with  the  requirement 
that  a  claim  must  be  filed  within  one  year  after  the  adjudication.^*^ 


306.  Norfolk  &  W.  R.  Co.  v.  Graham  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  610,  146  Fed. 
800. 

807.  Matter  of  PettingiU  Co.  (Ref.,  Mass.), 
14  Am.  B.  R.  763. 

308.  In  re  French  (D.  C,  Mass.),  ^  Am. 
B.  R.  77,  181  Fed.  583. 

309.  Orcutt  Co.  v.  Green,  204  U.  S.  06,  17 
Am.  6.  R.  72,  revg.  13  Am.  B.  R.  612  (tub 
nam*  Matter  of  Ingalls  Bros.),  see  In  re 
Co-operative  Knitting  Mills  (D.  C,  N.  Y.), 
30  Am.  B.  R.  181,  202  Fed.  1016. 

Presentation  of  claim  to  tmstee. —  In  the 
<saBe  of  Orcutt  Co.  v.  Green,  204  U.  S.  96, 
17  Am.  B.  R.  72,  revg.  13  Am.  B.  R.  612 
{sub  nom.  Matter  of  Ingalls  Bros.),  the 
court  said:  "General  Order  XXI  provides 
that  'proofs  of  debt  received  by  any  trustee 
shall  be  delivered  to  the  referee  to  whom 
the  cause  is  referred.'  There  is  nothing  in 
that  provision  inconsistent  with  or  opposed 
to  anything  stated  in  the  bankruptcy  law 
upon  the  subject  and  we  must  therefore 
take  the  statute  and  the  order  and  read 
them  together,  the  order  -being  simply  some- 
what of  an  amplification  of  the  law  with 
respect  to  procedure,  but  nothing  which  can 
be  construed  as  beyond  the  powers  granted 
to  the  court  by  virtue  of  the  law  itself. 
The  question  is  not  whether  any  one  but  the 
court  or  referee  can  pass  upon  a  claim  and 
allow  it  or  disallow  it.  That  mnst  be  done 
by  the  court  or  referee,  but  it  is  simply 
T^hether  a  delivery  of  a  clAim  properly 
proved  to  the  trustee  is  a  sufficient  filing. 
The  law  provides  (subsection  c  of  section 
57 )  that  a  claim  after  being  proved  may,  for 
the  purpose  of  allowance,  be  filed  by  the 
claimants  in  the  court  where  the  proceedings 
are  pending,  or  before  the  referee  if  a  cause 
has  been  referred;  but  that  does  not  pro- 
hibit their  being  filed  somewhere  else  prior 
to  their  allowance  and  the  order  in  bank- 
ruptcy in  substance  provides  that  they  may 
be  filed  after  being  proved  with  the  trustee. 
Such  order  is  equivalent  to  saying  that 
proofs  of  debt  or  claim  may  be  received  by 


the  trustee.  When  they  are  so  received  by 
him  they  are  in  legal  dfect  received  by  the 
court,  whose  official  the  trustee  is.  Having 
been  received  by  the  trustee  under  authority 
of  law,  the  proofs  of- debt  are  thereby  suffi- 
ciently filed  so  far  as  creditors  are  concerned 
and  it  is  the  duty  of  the  trustee  to  deliver 
them  to  the  referee.  If  a  trustee  inadvert- 
ently neglects  to  perform  that  duty  it  is  the 
neglect  of  an  officer  of  the  court  and  the 
crMlitors  are  in  no  way  responsible  there- 
for. The  i>resentation  and  filing  having  been 
made  within  the  time  provided  for  and  with 
one  of  the  proper  officers,  his  failure  to  de- 
liver to  the  referee  cannot  be  held  to  be  a 
failure  on  the  part  of  the  creditor  to  prop- 
erly file  his  proofs."  In  the  case  of  Matter 
of  Kessler  (C.  C.  A.,  2d  Cir.),  26  Am,  B.  R. 
612,  184  Fed.  61,  it  was  held  that  where  a 
proof  of  claim  against  a  bankrupt  estate  has 
been  delivered  to  its  trustee,  the  claim  is 
sufficiently  filed  and  it  is  the  duty  of  the 
trustee  to  deliver  it  to  the  referee. 

810.  Pvesentation  of  facts  showing  indebt- 
edness.—In  re  Strobel  (D.  C,  N.  Y.),  20 
Am-.  B.  R.  884,  168  Fed.  787;  In  re  Roeber 
(C.  C.  A.,  2d  Cir.),  11  Am.  B.  R.  464,  127 
Fed.  122,  in  which  case  a  document  inarti- 
ficially  dbrawn  setting  forth  the  amount  due 
and  claiming  a  lien  on  a  cerrain  special 
fund  due  the  bankrupt  was  considered  a  proof 
of  claim;  In  re  Standard  Telephone  &  iUec- 
tric  Co.  (1>.  C,  Wis.),  26  Am.  B.  R.  601, 
186  Fed.  586,  in  which  case  the  claimant  was 
the  holder  of  certain  bonds  secured  by  mort- 
gage given  by  the  bankrupt  company  and 
covering  all  its  property;  the  mortgagee 
filed  a  petition  before  the  referee  setting  up 
a  mortgage  and  praying  that  it  be  declared 
a  first  lien  upon  the  property  of  the  bank- 
rupt; issue  was  joined  on  the  petition  and 
at  a  hearing  before  the  referee  the  bonds  were 
put  in  evidence;  the  referee  found  that  the 
mortgage  was  void,  but  it  was  held  that  the 
facts  presented  established  a  bona  fide  in- 
debtedness and  was  sufficient  as  a  proof  of 
claim. 
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(6)  ExoEPTioNS  TO  BEQUiBSMBNTS. —  An  exception  seema  to  be  made  in 
ivor  of  tax  claims,  which  need  not  even  be  filed/^^  ahd  whiere  the  administra- 
on  was  halted  hy  an  adjustment  out  of  court,  sufficient  money  being  deposited 

paj  all  claimants.'*^  Other  exceptions  are  made  by  the  language  6f  the 
ibsection,  as  where  the  claimant  is  an  infant  or  insana 
b.  Claimi  against  property.— ^  The  presentation  of  claims  against  specific 
"operty  in  the  possession  of  the  trustee  is  on  a  different  basis,  as  to  time  limi- 
tion,  than  the  allowance  of  claims  against  the  estate,  upon  which  dividends 
e  to  be  awarded.  In  such  a  case  the  court  may,  for  the  prompt  administra* 
>n  of  the  estate,  require  such  claims  to  be  presented  within  a  reasonable 
ae,  to  be  fixed  by  order,  or  thereafter  to  be  barred.*^  The  court  may  do 
:s  in  the  exercise  of  its  equity  jurisdiction^  which  includes  the  powers  to 
lit  the  time  within  which  a  remedy  may  be  pursued,  and  to  refuse  relief 
ere  by  laches  the  claimant  has  unduly  delayed  the  prosecution  of  his  claim. ^^ 
).  liqiiidated  by  litigatton.— (i)  In  general. —  The  subsection  makes  an 
)re88  exception  in  the  case  of  claims  ^*  liquidated  by  litigation." '^'^    It  has 


1.  In  T8  Gleanfast   Hosiery  Go.    (Ref.> 
{.),  4  Am.  B.  R.  702. 
is.  In  re  Lodcwood  (D.  C,  Jf.  Y.),  4  Am. 
.  731,  104  Fed.  794. 

3.  In  re  Lathrop,  Hadcios  k  Co.  (C.  C. 
2d  Cir.),  34  Am.  B.  R.  739,  223  Fed. 
In  re  Mclntyre  A  Co.  (C.  C  A.,  2d  Cir.>, 
m.  B.  R.  4,  176  Fed.  552;  Pennsylvania 
Co.  V.  New  York  City  Ry.  Co.,  19S  Fed. 
741-2;  8.  e.  216  Fed.  458,  472. 
{.  Matter  of  Lathrop,  Haikins  &  Co.  (C. 
,  2d  Cir.),  34  Am.  B.  R.  739,  223  Fed. 
n  which  t^e  order  of  the  court  provided 
**  all  claimants  who  did  not  file  notice 
lim  to  the  said  stock  on  or  before  May 
[Of  should  be  forever  barred  from  mak- 
ny  claim  or  asserting  any  title  or  in- 
in  or  to  any  of  the  stocks^  bonds  or 
ities  of  this  estate  or  the  proceeds 
>f ,"  and  the  court  said :  "  The  order  did 
X  a  time  for  general  creditors  to  file 
I  against  the  estate.  That  the  court 
not  have  done,  as  the  Bankruptcy  Act 
>viding  in  section  57,  subdivision  n, 
claims  shall  not  be  proved  against  a 
ipt  estate  subsequent  to  one  year  after 
Judication '  plainly  implies  that  credi- 
lall  be  entitled  to  file  claims  at  any 
'ithin  the  year.     But  the  court  sought 

order    to    require   persons    claiming 

or    bonds  then    in   the   possession   of 

?eiver,    or    which   might   subsequently 

nto    hia    possession   or  into  the   pos- 

of  the  trustee,  to  give  notice  of  their 

within    a  time  specified  or  be  barred 

ig^ht  to  recover  them  from  the  receiver 

•4 tee.       We   are    at   a   loss   to    under- 

svhy    the    authority  of   the   court   to 

Lich   an  order  should  be  denied.     It  is 

at   such   an  order  is  in  effect  a  short 

of     limitations,    and    that    as    such 

the    power  of  the  court  to  establish. 

ing"    the   order  the  court  was  in  the 

of      its     equity    jurisdiction.      The 
oiirts,  in  jurisdictions  where  the  dis- 


tinction between  law  and  equity  is  main- 
tained, while  not  bound  by  statutes  of  limi- 
tation not  in  iotidem  verbis  applicable  to 
equitable  demands  have  nevertheless  from 
the  earliest  times  asserted  the  right  to  adopt 
and  apply  statutes  of  limitation  to  cases 
over  which  their  jurisdiction  was  concurrent 
with  that  of  the  courts  of  law.  And  in 
cases  over  which  the  courts  of  equity  have 
exercised  an  exclusive  jurisdiction  they 
have  acted  upon  the  maximum  vigilaniihua 
turn  dormientihus  aequitas  auhvenit  and 
recognized  laches  as  a  defense  peculiar  to 
the  chancery  courts  and  refused  to  grant 
relief  to  one  who  has  unduly  delayed  the 
prosecution  of  his  claim.  And  it  has  also 
been  the  practice  of  equity  courts  in  appoint- 
ing receivers  to  limit  the  time  within  which 
claimants  could  assert  a  claim  against  the 
receivers  so  appointed.  Tn  the  exercise  of 
the  right  thus  to  limit  rights  of  action  the 
equity  courts  have  not  derived  their  power 
from  any  statute  but  have  exercised  an  in- 
herent power.  It  is  too  late  in  the  history 
of  these  courts  to  challenge  their  right  in 
this  respect." 

815.  See  Am.  Bankr.  Dig.  i  733. 

Liquidation  by  litigation. —  ^^^lere  in 
a  litigation  as  to  property  in  possession  of 
the  bankrupt  at  adjudication,  it  is  deter- 
mined, more  than  a  year  thereafter,  that  the 
transaction  -by  which  delivery  of  the  prop- 
erty was  made  constituted  a  sale  sufficient 
to  pass  the  title,  the  defeated  claimant  may 
prove  for  purchase  price  as  a  claim  "liqui- 
dated by  litigation  "  within  this  section.  In 
re  Landis  (D.  C,  Pa.),  19  Am.  B.  B.  420, 
156  Fed.  318.  A  creditor's  claim  under  a 
chattel  mortgage,  recorded  in  the  wrong 
county,  having  been  defeated,  and  his  claim 
of  ownership  of  property  in  possession  of 
the  bankrupt  having  been  determined  against 
him  under  decisions  made  more  than  a  year 
after  his  adjudication  in  bankruptcy,  his 
claims  may  be  allowed  under  this  subdivision. 
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been  held  that  this  exception  should  be  interpreted  as  if  it  read :  '^  If  the  final 
judgment  therein  is  rendered  within  thirty  days  before  the  expiration  of  such 
time  or  at  any  time  thereafter."*** 

(2)  What  constitutes  litigation. —  The  phrase  "liquidated  by  litiga- 
tion*' is  general,  and  the  object  of  the  exception  which  is  made  to  the  statu- 
tory limit  of  time  is  plainly  to  allow  the  proof  of  the  claim  after  the  expiration 
of  a  year  by  a  creditor  wno  during  that  time' was  engaged  in  litigation  with 
the  bankrupt's  estate  concerning  its  liability  to  him.'*''  The  litigation  referred 
to  means  litigation  between  the  claimants  and  the  bankrupt.'*^ 

(8)  Reoovebt  of  pbefebenges  ob  setting  abide  liens  and  tbansfebs. — 
A  suit  to  recover  a  preference  is  a  "  litigation "  within  the  meaning  of  this 
clause,  and  after  judgment  against  a  creditor  in  such  suit,  he  may  prove  his 
claim  within  sixty  diiys  thereafter.'*'  An  agreement  by  a  secured  creditor 
and  trustee  in  bankruptcy  as  to  the  value  of  the  creditor's  security,  made 
pending  a  litigation  in  the  State  courts  in  which  both  were  parties,  constitutes 
a  liquidation  by  litigation.**^  "Where  it  is  sought  to  establish  the  validity  of  a 
mortgage  upon  the  bankrupt's  property  in  a  proceeding  before  the  referee, 


In  re  Strobel  (D.  C,  N.  Y.),  20  Am.  R  R., 
S84,  160  Fed.  916.  As  to  effect  of  jportiona 
of  claim  being  "  liquidated  by  litigation,"  see 
In  re  Venatrom  (D.  C.»  Wash.)^  30  Am.  B. 
R.  569,  205  Fed.  325. 

816.  Powell  V.  Leavitt  (C.  C.  A.,  Ist  Cir.), 
18  Am.  B.  R.  10,  150  Fed.  69;  in  re  Keyes 
(D.  C,  Mass.),  20  Am.  B.  R.  183,  160  Fed. 
763. 

Action  to  establish  validity  of  mortgage. 
--*  Where,  in  an  action  brought  by  a  creditor 
in  the  State  court  to  establish  the  validity 
of  a  mortgage  upon  a  bankrupt's  stock-in- 
trade,  the  finftl  judgment  was  rendered  in 
favor  of  the  trustee  after  the  expiration  of 
the  year  subsequent  to  the  bankrupt's  adjudi- 
cation, declaring  such  mortgage  to  be  an  in- 
valid preference,  the  claim  of  the  creditor  is 
'liquidated  by  litigation ''.within  the  mean- 
ing of  section  57-n,  and  he  is  entitled  to 
prove  the  same  as  an  unsecured  debt  at  any 
time  within  sixty  days  of  the  rendition  ai 
the  judgment  in  the  action  in  the  State 
court.  Powell  v.  Leavitt  (C.  C.  A.,  1st  Cir.), 
18  Am.  B.  R.  10,  150  Fed.  89.  It  has  been 
held,  however,  that  if  a  secured  creditor  de- 
lays filing  his  claim  until  after  the  year  be- 
cause the  security  is  being  liqui4ated,  he 
•loses  all  right  to  file  it.  In  re  Sampter 
(C.  C.  A.,  2d  Cir.),  22  Am.  B.  R.  357,  170 
Fed.  938,  96  C.  C.  A.  98.  See  also  In  re 
Baker  Notion  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  808,  180  Fed.  922. 

817.  In  re  Noel  (C.  C.  A.,  1st  Cir.),  18 
Am.  B.  R.  10,  150  Fed.  89,  revg.  16  Am.  B. 
R,  457. 

The  liquidation  intended  is  the  determina- 
tion in  the  bfuikruptcy  court  or  elsewhere  of 
the  amount  or  validity  of  a  claim  deposited 
by  the  trustee,  or,  at  the  time  of  the  bank- 
ruptcy, not  of  such  a  nature  as  to  be  capable 
of  exact  measurement  in  terms  of  dollars. 
Matter  of  Damon  &  Co.  (Ref.,  N.  Y.),  14 
Am.  B.  R.  800;  First  National  Bank  of 
Atlanta  v.  Cameron  (C.  C.  A.,  5th  Cir.),  31 


Am.  B.  R.  209.  As  to  the  meaning  of  words 
'•  liquidated  *'  by  "  litigation  »  see  the  fcdlow- 
ing  cases:  Hutchinson  v.  Otis  (C.  C.  A.,  Ist 
Cir.),  8  Am.  B.  R.  382,  116  Fed.  937,  s.  c. 
in  Supreme  Court,  190  U.  S.  552,  10  Am. 
B.  R.  135;  In  re  Prindle  Pump  Co.  (Ref., 
N.  Y.),  10  Am.  B.  R.  405;  In  re  Mertens 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  826,  147 
Fed  177;  In  re  Noel  (C.  C.  A.,  Ist  Cir.),  18 
Am.  B.  R..  10,  150  Fed.  89;  In  re  Keyes 
(D.  C,  Mass.),  20  Am.  B.  R.  183,  186,  160 
Fed.  763.  A  claim  for  a  deficiency  arising 
upon  the  foreclosure  of  a  mortgage  within  a 
year  after  the  mortgagor's  adjudication  is 
not  provable  after  the  expiration  of  that 
period.  In  re  Sampter  (C.  C.  A.,  124i  Oir.), 
22  Am.  B.  R.  357,  170  Fed.  938. 

818.  In  re  Thompson's  Sons  (D.  C,  Pa.), 
10  Am.  B.  R.  581,  128  Fed.  174,  holding  that 
where  the  amount  of  the  bankrupt's  debt 
is  not  in  controversy,  the  fact  that  litigation 
ensues  between  the  creditor  and  the  surety 
of  the  bankrupt  to  determine  the  surety^s 
liability  does  not  make  the  claim  of  the 
surety  against  the  bankrupt  estate  one 
''.liquidated  by  litigation;"  In  re  Pitt£A>urg 
Industrial  Iron  Works  (Ref.,  Pa.),  22  Am. 
B.  R.  851;  In  re  Daniel  (Ref.  Tex.),  29  Am. 
B.  R.  284,  holding  that  wherB  the  litigation 
was  as  between  the  claimant  and  third  parties 
as  to  securities  held  by  the  claimant  it  was 
not  a  "liquidation  bv  litigation,"  so  as  to 
permit  proof  by  the  claimant  after  his  daim 
to  the  securities  had  been  decided,  in  part, 
adverselv  thereto. 

819.  In  re  Coventry-Evans  Furniture  Ca 
(D.  C,  N.  Y.),  22  Am.  B.  R.  623,  171  Fed. 
673.  See  also  In  re  Lange  Co.  (D.  C,  la.), 
22  Am.  B.  R.  414,  170  Fed.  114;  Matter  of 
Cahill  (D.  C,  Ohio),  30  Am.  B.  R.  794;  Mat- 
ter of  Bergdoll  Motor  Co.  (D.  C,  Pa.),  36 
Am.  B.  R.  265,  230  Fed.  248. 

820.  First  National  Bank  of  Atlanta  v. 
Cameron  (C.  C.  A.,  5th  Cir.),  31  Am.  B.  R. 
6^,  209  Fed.  611. 
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id  it  is  decided  by  the  referee  that  such  mortgage  is  void^  the  decision 

a  process  of  ^^  liquidation/'  so  as  to  authorize  the  filing  by  the  mortgagee 

a  claim  as  an  unsecured  creditor  within  sixty  days  after  the  question 

18  detennined.®^     The  provision  applies  to  a  cajse  where  a  creditor  has 

limed  to  hold  a  security  and  has  litigated  that  question  and  been  defeated ; 

suoh  a  case  the  creditor  may  thereafter  prove  as  a  general  creditor.*^ 

(4)  Limitation  as  to  time. —  The  words  "such  time"  refer  to  the  one 

ir  after  or  following  adjudication.^^     If  the  final  judgment  is  rendered 

tre  than  thirty  days  before  the  expiration  of  the  period  of  one  year  after 

I  adjudication^  the  claim  of  the  creditor  will  be  barred  unless  he  files  the 

ae  prior  to  the  expiration  of  the  year.*^     If  final  judgment  in  the  liti- 

ion  was  rendered  within  the  period  of  thirty  days  before  the  expiration 

the  year,  the  claim  must  be  filed  within  sixty  days  after  the  rendition  of 

judgment.*^ 

.  Proof  alter  expiration  of  year. — A.  claim  may  be  offered  for  proof  after 
expiration  of  die  year  where  the  delay  in  its  presentation  was  caused 
the  fraud  of  the  bankrupt  in  so  preparing  his  schedules  as  to  lead  cred* 
3  to  believe  that  there  was  practically  no  estate  for  distribution.*^  The 
lite  was  intended  to  affect  the  right  of  a  tardy  creditor  to  prove  in  com- 
tion  with  creditors  who  had  been  diligent,  not  the  right  of  a  bankrupt  to 
ent  the  payment  of  a  creditor  whose  tardiness  had  been  caused  by  the 
zTJXpi'e  own  fraud.*^  But  the  section  must  be  strictly  construed  to  carry 
effect  its  evident  purpose.  The  expiration  of  the  year  terminates  the 
jdiction  of  the  court  in  respect  to  the  filing  of  claims.*^    The  fact  that  the 


.  In  re  Standard  Telephone  &  Electric 
D.  C,  Wis.),  26  Am.  B.  R.  601,  186 
»86. 

Matter  of  Salvator  Brewing  Co.    (D. 

Y.),  26  Am.  B.  R.  21,  188  Fed.  522. 

In  re  Keyes  (D.  C,  Ma«8.),  20  Am. 
183,  160  Fed.  763;  In  re  Strobel  (D. 
Y.),  20  Am.  B.  R.  884,  163  Fed.  787; 

V.  Tiffin  Savings  Bank,  197  U.  S.  356, 

B.  R.  652;  Page  v.  Rogers,  211  U.  S. 

Am.  B.  R  496. 

In  re  Peck  (D.  C,  N".  Y.),  20  Am. 
629,  161  Fed.  762.  See  Matter  of 
&  Co.  (Ref.,  N.  Y.),  14  Am.  B.  R.  809. 
In  re  Sampter  (C.  C.  A.,  2d  Cir.),  22 
R.  567,  170  Fed.  938,  96  C.  C.  A.  98. 
Additional  sixty  days,  when  to  com- 
—  In  re  Clover  Creamery  Ass'n  (C. 
th  Cir.),  23  Am.  B.  R.  884,  176  Fed. 
rling^  a  claim  to  be  barred  because  not 
thin,  sixty  days  after  the  rendition 
ment  in  an  action  brought  in  the 
>urt  liquidating  the  claim.  But  see 
of  Eldred  (D.  C,  N.  Y.),  19  Am. 
,  156  Fed.  686,  where  the  court  said: 

shall  not  be  proved  against  a  bank- 
ite  subsequent  to  one  year  after  the 
tion  except  in  a  case  of  litigation, 
ety  days  additional  may  possibly  be 
nd  in  the  case  of  infancy  or  insanity 
>r  laboring  under  these  disabilities 
notice,  may  have  six  months  longer 
hich  to  file  a  claim.'*  This  state- 
the  court  was  not  essential  to  the 
ition    of    the  question  at  issue  and 


mi^y  not  be  considered  controlling  upon  this 
question.  The  language  of  the  subsection 
cl^rly  indicates  that  the  additional  sixty 
days'  time  begins  to  run  at  the  date  of  the 
rendition  of  the  judgment. 

326.  In  re  Towne  (D.  C,  Mass.),  10  Am. 
B.  R.  284,  122  Fed.  313.  The  construction 
of  section  57-n  forbidding  proofs  subsequent 
to  one  year  after  adjudication  is  too  nar- 
row. National  Bank  v.  Williams  (C.  C.  A., 
5th  Cir.),  20  Am.  B.  R.  79,  85,  159  Fed.  615. 
Compare  In  re  Peck  (C.  C.  A.,  3d  Cir.),  21 
Am.  B.  R.  707,  168  Fed.  48. 

8t7.  In  re  Hawk  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  71,  114  Fed.  916;  In  re  Moe- 
bius  (D.  C,  Pa.),  8  Am.  B.  R.  590,  116  Fed. 
47;  In  re  Leibowitz  (D.  C,  Tex.),  6  Am. 
B.  R.  268,  108  Fed.  617;  In  re  Rhodes  (D.  C. 
Pa.),  5  Am.  B.  R.  197,  105  Fed.  231;  In  re 
Shaffer  (D.  C,  N.  Car.),  4  Am.  B,  R.  728, 
104  Fed.  982;  Bray  v.  Cobb  (D.  C,  S.  Car.), 
3  Am.  B.  R.  788,  100  Fed.  270;  Matter  of 
Knosco  (D.  C,  Ohio),  31  Am.  B.  R.  238,  208 
Fed.  201. 

388.  In  re  Knosco  (D.  C,  Ohio),  31  Am. 
B.  R.  23»,  208  Fed.  201. 

An  nnsecnred  claim  filed  more  than  two 
years  after  adjudication  is  too  late  under 
section  57-n  of  the  Bankruptcy  Act,  which 
provides  that  claims  with  certain  exemptions, 
shall  not  be  proved  subsequent  to  one  year 
after  adjudication.  Matter  of  Trion  Manu- 
facturing Co.  (D.  C,  Ga.),  35  Am.  B.  R.  480, 
224  Fed.  521. 
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bankrupt  has  fraudulently  concealed  assets  may  not  be  relied  upon  to  extend 
the  time  within  which  claims  may  be  proved.  The  period  is  not  enlarged 
or  started  anew  by  the  discovery  of  unschedule  assets.^^  The  time  may  liot 
be  extended  where  the  creditor  fails  to  file  proof  of  his  claim  because  acting 
under  the  advice  of  counsel  he  believed  that  his  rights  under  an  attachment 
might  be  prejudiced,^^^  nor  where  the  delay  was  caused  by  the  creditor's  attempt 
to  establish  a  lien  on  the  bankrupt's  property ,^^  nor  where  the  creditor's  failure 
to  make  and  file  his  claim  in  time  was  due  solely  to  accident  and  mistake,^^ 
nor  where  the  creditor  claims  he  was  misled  by  the  schedules,  which  stated 
that  a  particular  asset  was  of  little  or  no  value.^®*  It  has  been  suggested,  how- 
ever, that  the  statute  would  not  run  against  the  claim  of  a  creditor  who  had 
fifought  to  maintain  as  valid  an  alleged  preferential  payment  but  had  not  suc- 
ceeded.^^ Where  a  creditor  has  been  compelled  to  surrender  a  voidable  pref- 
erence he  will  be  permitted  to  prove  his  claim  after  the  expiration  of  a  year.*** 
The  fact  that  the  creditor  did  not  receive  the  required  notice,  and  within  the 
period  of  one  year  had  no  knowledge  of  the  bankruptcy,  does  not  aulifaorize  a 
proof  of  the  claim  after  the  expiration  of  such  period.*^     The  filing  of  a 


329.  Effect  of  concealment  of  assets. —  In 
the  case  of  In  re  Meyer  ( D.  C,  Or. ) ,  26  Am. 
B.  K.  44,  181  Fed.  904,  the  court  said: 
"  Section  57-n  of  the  Bankruptcy  Act  so  far 
as  applicable  here  provides  'that  no  claim 
shall  be  proved  against  a  bankrupt  subse- 
quent to  one  year  after  adjudication.*  The 
provision  has  been  repeatedly  construed  by 
the  courts  and  they  are  practically  agreed 
that  it  is  more  than  a  limitation  and  is 
prohibitory  and  that  the  courts  have  no 
power  or  discretion  to  extend  the  time  therein 
specified  or  permit  the  proof  of  claims  after 
the  expiration  of  the  year,  even  if  the  claim- 
ant has  been  misled  by  the  fraudulent  con- 
cealment of  assets  of  the  bankrupt."  See 
also  In  re  Peck  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  707,  168  Fed.  48,  93  C.  C.  A.  470;  In 
re  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  512,  137  Fed.  517,  70  €.  C.  A.  101; 
In  re  Muskoka  Lumher  Co.  (D.  C,  N.  Y.), 
11  Am.  B.  R.  761,  127  Fed.  886;  In  re  Shaf- 
fer (D.  C,  N.  Car.),  4  Am.  B.  R.  728,  104 
Fed.  982. 

In  the  case  of  In  re  Paine  (D.  C,  Kv.), 
11  Am.  B.  R.  351,  127  Fed.  246,  the  court 
said:.  "It  may  well  be  that  Congress  could 
with  wisdom  have  put  into  the  clause  an  ex- 
ception covering  cases  where  there  had  been 
&  fraudulent  concealment  of  assets;  but  that 
was  a  matter  exclusively  for  Congress  to  de- 
termine and  not  for  the  courts  to  remedy. 
This  court  at  least  assumes  no  power  to  in- 
terpolate an  exception,  and  thus  put  into 
the  statute  what  Congress  declined  to  em- 
brace therein.  The  language  of  the  clause 
is  plain  and  unequivocal.  There  is  no  am- 
biguity about  it  and  it  admits  of  no  construc- 
tion. The  decisions  are  equally  clear  to  the 
effect  that  no  proof  of  debt  can  be  made  after 
the  expiration  of  one  year  after  the  adjudica- 
tion, except  in  those  instances  where  the 
period  is  extended  by  the  act  to  not  exceed- 
ing one  year  and  six  months.** 


880.  Chapman  v.  Whitsett   (C.  C.  A.,  8th 

Cir. ) ,  38  Am.  B.  R.  424,  236  Fed.  873. 

381.  In  re  Baird  &  Co.  (D.  C,  Pa.),  18 
Am.  B.  R.  228,  154  Fed.  215. 

888.  In  re  Noel  (D.  C",  N.  H.),  16  Am. 
B.  R.  457,  144  Fed.  439. 

888.  In  re  Sanderson  (D.  C,  Vt.),  20  Am. 
B.  R.  396,  160  Fed.  278. 
•  884.  In  re  Peck    (C.   C.  A.,  2d  Cir.),  21 
Am.   B.   R.   707,   168  Fed.  48,   affg.   20   Am. 
B.  R.  629,  161  Fed.  762. 

885.  In  re  Fagan  (D.  C,  S.  Car.),  16  Am. 
B.  R.  520,  140  Fed.  758.  Contra:  In  re 
Kempter  (D.  C,  la.),  15  Am.  B.  R.  676, 
142  Fed.  210;  Matter  of  Damon  (Ref.,  N. 
Y.),  14  Am.  B.  R.  809. 

886.  In  re  Lange  Co.  (D.  C,  la.),  22  Am. 
B.  R.  414,  170  Fed.  114,  in  which  case  the 
court  holds  that  the  Supreme  Court  of  the 
United  States  does  not  regard  the  claims 
of  creditors  who  have  been  deprived  of 
merely  voidable  preferences  by  the  judgment 
of  a  court  at  the  suit  of  the  trustee,  as 
falling  within  the  provisions  of  section  57-n, 
but  as  claims  accruing  under  section  57-g, 
at  the  time  the  preference  is  surrendered  or 
the  creditor  is  deprived  thereof  by  the  judg- 
ment of  the  court,  and  that  they  may  be 
proved  and  allowed  before  the  settlement  of 
the  estate. 

Judgment  declaring  payment  voidable 
preference. — A  creditor  may  offer  a  proof  of 
claim  within  sixty  days  of  a  judgment  de- 
claring payment  of  said  claim'  to  be  a  void- 
able preference,  although  more  than  a  year 
has  passed  since  the  adjudication.  Matter  of 
Bergdoll  Motor  Co.  (C.  C.  A.,  3d  Cir.),  37 
Am.  B.  R.  501,  233  Fed.  410. 

887.  Matter  of  Prindle  Pump  Co.  (Ref., 
K  y.),  10  Am.  B.  R.  405;  In  re  Muskoka 
Lumber  Co.  (B.  C,  N.  Y.),  11  Am.  B.  R. 
761,  127  Fed.  886. 
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^ar  statement  of  the  daim  in  writing,  duly  verified,  within  the  year  is 
ficient,  even  though  it  may  be  liquidated  and  allowed  after  that  time.**® 

VL  EFFECT  OP  PSOOP  AND  ALLOWANCE^ 

I.  In  general.— Under  the  former  law,  a  creditor  who  proved  his  claim 
Id  not  proceed  thereon  in  another  court.*®    This  is  not  the  law  now.     He 

proceed,  though  he  will  usually  be  halted  .by  a  stay.***^  He  becomes, 
'ever,  a  party  to  the  bankruptcy  proceeding,  with  all  that  that  condition 
Jies.^^  If  his  claim,  voluntarily  filed,  is  disallowed  it  is  a  bar  to  a  suit 
inst  the  bankrupt  on  the  same  cause  of  action  in  ano^ther  jurisdiction.^^ 
?wise  a  decree  of  the  bankruptcy  court  allowing  a  claim  on  a  contract  after 
II  hearing  is  binding  on  both  parties  and  is  a  complete  defense  to  a  claim, 
e  in  a  subsequent  action  in  the  State  court  on  the  contract,  that  it  is 
I  vires?^  But  it  has  been  held  that  a  creditor  who  has  proved  in  bank- 
cy  a  claim  based  on  a  contract  and  has  been  paid  dividends  thereon,  may 
?ed  in  a  State  court  to  recover  in  tort  for  the  balance  due.®^    A  reserva- 

in  a  customer's  proof  of  claim,  of  whatever  rights  he  has  against  the 
nipts  on  account  of  their  failure  to  return  stock  covered  by  a  receipt, 
not  preclude  him,  after  discovery  that  his  shares  of  stock  have  been 
ned  to  the  trustee,  from  reclaiming  them  as  his  own.*** 
Waiver  of  Hen. — ^A  creditor's  lien  may  be  waived  by  the  proof  and 
anee  of  his  claim.**®  How  far  a  proof  of  debt  that  is  not  aflFected  by 
charge  amounts  to  a  waiver  has  not  yet  been  much  discussed  under 
resent  law.  Under  former  laws,  providing  for  such  a  debt  did  not  estop 
•editor  from  asserting  it  against  after^acquired  property.**'' 


In  re  Mertens  (C.  C.  A.,  2d  Cir.), 

B.  K.  826,  147  Fed.  177. 
e  a  wife  succeeds  in  an  action  against 
band  and  his  trustee  in  bankruptcy, 
red  within  a  year  after  adjudication, 
m  is  "  proven "  within  the  meaning 
ct.     Buckingham  v.  Estes  (O.  C  A., 
),  12  Am.  B.  R.  182,  128  Fed.  584. 
Act  of  1867,  J  21 ;  In  re  Meyers,  Fed. 
8;  Cook  V.  Coyle,  113  Mass.  262. 
n  re  Buchan's  Soap  Corporation  (D. 
.).  22  Am.  B.  R.  382,  169  Fed.  1017. 
tViswall  ▼.  Campbell,  93  U.  S.  347. 

In  re  Jones,  Fed.  Cas.  7,447;  In  re 
Ref.,  N.  Y.),  19  Am.  B.  R.  148;  In 
n    (D.  €.,  Ohio),  19  Am.  B.  R.  195, 

863,    citing  Collier  on  Bankruptcy 

I,  437,  and  holding  that  a  claimant 

rescind  his  agreement  after  proof  of 

Matter   of  Kinnane  Co.   (D.  C, 

Am.  B.  R.  243,  217  Fed.  488,  citing 

Bankruptcy  (10th  JEd.),  749. 
ap^'ardine,    etc.,  Co.  v.   Hudson    (C. 

Cir.),  lO  Am.  B.  R.  226,  122  Fed. 

6  Am.   B.  R.  667;  Elmore,  Quillian 

Henderson-Mizell    Mercantile   Co. 

Ala.),  32  Am.  B.  R.  658,  179  Ala. 
1^  text  "with  approval. 
more,  Quillian  A  Co.  v.  Henderson- 
rcantile    Co.    (Sup.  Ct.,  Ala.),  32 

658,    179  Ala.  648. 
itter  of  Menzin  (C.  C.  A.,  2d  ar.), 


88  Am.  B.  R.  435,  238  Fed.  773,  revg.  37  Am. 
Am.  B.  R.  468,  233  Fed.  333.  And  see  t  riend 
V.  Talcott,  228  U.  S.  27,  30  Am.  B.  R.  31. 

846.  Thomas  v.  Taggart  (Sup.  Ct.),  209 
U.  S.  385,  19  Am.  B.  R.  710,  affg.  17  Am. 
B.  R.  467;  Matter  of  Berrv  &  Co.  (C.  C.  A., 
2d  Cir.),  23  Am.  B.  R.  27,  174  Fed.  409, 
holding  that  "where  a  customer  of  a  firm'  of 
stockbrokers,  with  full  knowledge  of  all  the 
facts,  elects  to  prove  against  their  estate  in 
bankruptcy,  for  the  value  of  corporate  stock 
hypothecated  by  them,  he  cannot  subse- 
quently claim  the  stock  or  its  profits 
specifically. 

346.  A  lien  created  by  the  commencement 
of  a  judgment  creditor's  action  within  the 
four  months'  period  to  set  aside  an  alleged 
fraudulent  transfer  by  a  bankrupt  is  waived 
by  the  proof  and  allowance  of  the  creditor's 
claim  upon  his  judgment  in  the  bankruptcy 
proceeding  without  a  disclosure  of  the  pend- 
ency of  the  action.  Dunn  Salmon  Co.  v. 
Fillmore,  19  Am.  B.  R.  172,  56  Misc.  546.  106 
X.  Y.  Supp.  546.  See  Seasler  v.  Paducah 
Distilleries  Co.  (C.  C.  A.,  6th  Cir.),  21  Am. 
B.  R.  723,  168  Fed.  44. 

347.  In  re  Robinson,  Fed.  Cas.  11,939;  In 
re  Clews,  Fed.  Cas.  2,891 ;  McBean  v.  Fox,  1 
111.  App.  177.  The  opposite  was  true  under 
the  law  of  1841.  Chapman  v.  Forsvth,  2 
How.  202.  See  also  Clay  v.  Smith,  3  Pet. 
411. 


SECTION   FIFTY-EIGHT. 


NOTICE  TO  CREDITORS. 

§  58.  Notice  to  creditors. — a  Creditors  shall  have  at  least  ten  days^ 
notice  by  mail,  to  their  respective  addresses  as  they  appear  in  the  list 
of  creditors  of  the  bankrupt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors,  unless  they  waive  notice  in  writing,  of 
(1)  all  examinations  of  the  bankrupt;  (2)  all  hearings  upon  applica- 
tions for  the  confirmation  of  compositions;  (3)  all  meetings  of 
creditors;  (4)  all  proposed  sales  of  property; (5)  the  declaration  and 
time  of  payment  of  dividends;  (6)  the  filing  of  the  final  accounts  of 
the  trustee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  con- 
troversy; (8)  the  proposed  dismissal  of  the  proceedings,  and  (9)  there 
shall  he  thirty  da/ys*  notice  of  all  applications  for  the  discharge  of 
bankrupts* 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  least 
once  and  may  be  published  such  number  of  additional  times  as  the 
court  may  direct ;  the  last  publcation  shall  be  at  least  one  week  prior  to 
the  date  fixed  for  the  meeting.  Other  notices  may  be  published  as  the 
court  shall  direct.' 

c  All  notices  shall  be  given  by  the  referee,  unless  otherwise  ordered 
by  the  judge. 


Analogous  provisions:     In  U.  S.:     As  to  notices  of  first  meeting,  Act  of  1867,  §  11,  R.  S., 
{  6019}  As  to  notice  of  filing  trustee's  account,  Act  of  1867,  S  28,  R.  S.,  |  5096;  As 
to  notice  of  dividends,  Act  of  1867,  §  27,  R.  S.,  §  6102;   Act  of  1841,  $  9;  Act  of 
1800,  §  29;  As  to  notice  of  application  for  discharge.  Act  of  1867,  §  29;  R.  S.,  §  5109; 
Act  of  1841,  §  4;  As  to  notice  of  application  for  confirmation  of  compositions,  R.  S., 
f  5103A;  As  to  notice  of  meetings  in  general.  Act  of  1867,  §  17,  R.  S.,  §  5094. 
In  £ng.:     Generally  to  different  sections,  to  Schedule  I  and  the  General  Rules;  there 
is  no  corresponding  single  section  on  notices  in  the  English  act. 
Cross-references:     To  the  law:     Examinations  of  bankrupts,  how  conducted,  §  7  (9) ;  exami- 
nation of  bankrupt  and  other  persons,  §  21-a. 
Applications  for  the  confirmation  of  compositions  and  hearings  thereon,  S  12-b,  c.  - 
Discharge  of  bankrupts,  application  for,  and  hearing,  §   14-b. 
Meetings  of  creditors,  first  and  final,  §  55. 
Dividends,  declaration  and  payment,  §  65. 
Final  accounts  of  trustees,  when  made,  §  47-a(8). 
Compromise  and  arbitration  of  controversies,  |§  26,  27,  57-h. 
Sales  of  property  of  bankrupt  by  trustee,  §  70-b. 


•Amendment  of  1910  in  italics. 
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68.]  Synopsis  of  Section.  827 

ose-referencet —  (Continued) 

Dismissal  of  proceedings^  8  59-g. 
Publication  of  notices,  where  made,  {28. 
To  the  General  Orders:     Service  of  notices  upon  attorneys  of  creditors,  IV. 
Indemnity  for  expense  of  publishing  or  mailing  notices,  X. 
Application  for  discharge  to  be  heard  by  judge,  XII (3). 
Notice  to  trustee  of  his  appointment,  XVI. 
Sales  of  property,  how  conducted,  XVIII. 

Creditors  may  file  designations  of  places  where* notices  may  be  sent,  XXI  (2). 
To  the  Official  Fonns:     Notice  of  first  meeting  of  creditors.  No.  18. 
Notice  to  trustee  of  his  appointment,  No.  24. 
Notice  of  declaration  of  dividend.  No.  41. 
Petition  and  order  for  sale  of  perishable  property,  No.  46. 
Notice  of  petition  for  removal  of  trustee.  No.  53. 
Order  of  notice  on  petition  for  discharge.  No.  57. 

See  also  Supplementary  Forms,  post;  Hagar  and  Alex^inder's  Bankruptcy  Forms, 
(2ded.). 


SYNOPSIS   OF   SECTION. 

HOTICB    TO    CRin>ITOR8. 

Notice  to  Creditors  GeneraUy,  827. 

a.  In  general,  827. 

b.  Notices  under  ndea  and  forme,  828. 

c.  Construction  and  scope  of  section,  828. 

d.  When  notice  not  necessary,  829. 

e.  Combined  notices,  829. 

f .  Effect  of  n^otice  on  jurisdiction,  830. 

g.  Presumption  thai  notice  was  given,  830. 

(Vhen  Notice  Required,  830. 

a.  In  general,  830 . 

b.  Of  examination  of  bankrupt,  830. 

c.  Of  proposed  confirmcLtion  of  composition,  830. 

d.  Of  application  for  discharge  or  revocation  thereof,  831. 

e.  Of  proposed  sales,  831. 

f .  Of  declaration  and  payment  of  dividends,  832. 

g.  Of  filing  final  a4xounts,  Sd3. 

h.  Of  a  proposed  compromise  of  a  controversy,  833. 

i.  Of  a  proposed  dismissal  of  a  proceeding,  833. 

j.  Of  appointment  of  receivers,  834. 
k.  O/  petition  for  attorney's  allowance,  836. 

1.  Of  filing  voluntary  petition  after  involuntary  petition,  835. 
n.  Of  meetings  generally,  835. 

>tice  to  Creditors  by  Publicatiooy  835. 

r  Whom  Notices  Are  Given,  836. 


I.  NOTICE  TO  CREDITORS  GENERALLY. 
1  general. —  The  present  statute  requires  a  notice  to  creditors  of  every 
ant    step  in  a  bankrupt  proceeding.      Its  predecessor  was  somewhat 
n    this   regard,  notices  being  often  discretionary,   and  the  time  and 
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[§  58. 


method  subject  to  the  direction  of  the  court ^  The  present  law,  perhaps, 
goes  too  far  the  other  way.  Notices  should  not  contain  the  names  of  the 
creditors  or  the  amounts  of  their  claims,  as  seems  sometimes  to  have  been 
the  practice  under  the  law  of  1867.  Subsection  a  requires  that  the  notice 
given  shall  be  (1)  by  mail,  (2)  at  least  ten  days  before  the  day  set  for  the 
meeting,  and  (3)  addressed  to  the  creditors  at  '^  their  respective  addresses  as 
they  appear  in  the  list  of  creditors  ...  or  as  afterwards  filed  with  the 
papers  in  the  case.^'  The  last  clause  quoted  seems  to  cover  cases  where  a, 
creditor's  address  is  changed  during  the  proceeding,  or  is  found  to  have 
been  incorrect  in  the  schedules,  as  well  as  those  where  a  creditor  requires 
a  referee  to  mail  to  a  specified  address.^  Notices  may,  however,  be  waived. 
For  the  first  meeting,  the  addresses  given  in  the  schedule  should  be  used,* 
thereafter,  those  specified  on  the  proof  of  debt,  unless  a  request .  giving  a 
specified  address  be  filed  as  provided  in  General  Order  XXI  (2).  The  suffi- 
ciency of  addresses  given  in  the  schedules,  is  discussed  under  section  7  (8), 
and  as  to  the  effect  of  a  failure  to  schedule  properly  under  §  17.  Whether  or 
not  the  use  of  initials,  and  the  omission  of  a  street  address  will  make  notices 
to  such  persons  ineffectual  will  almost  invariably  depend  on  extrinsic  cir- 
cumstances.*   The  cases  under  the  former  law  will  be  found  of  little  value. 

b.  Notices  xmder  rules  and  forms. —  The  general  orders  provide  for  notices 
in  certain  cases  and  regulate  the  method  of  service.  Notices  which  are  not 
required  by  the  act  or  the  general  orders  to  be  served  personally  on  the 
party  may  be  served  on  his  attorney.^  Property  may  be  sold  under  an  order 
of  the  court  with  or  without  notice  to  the  creditors.^  Any  creditor  may  file 
with  the  referee  a  request  that  all  notices  to  which  he  may  be  entitled  shall 
be  addressed  to  him  at  any  place,  to  be  designated  by  the  post-office  box  or 
street  number,  as  he  may  appoint ;  and  thereafter,  and  until  some  other  desig- 
nation shall  be  made  by  such  creditor,  all  notices  shall  be  so  addressed;  and 
in  other  cases  notices  shall  be  addressed  as  specified  in  the  proof  of  debt.'' 
The  official  forms  prescribe  the  form  of  the  notice  of  the  first  meeting,®  and 
of  the  application  for  a  dischaige.®  So  also  is  the  form  of  the  notice  to  cred- 
itors of  the  payment  of  a  dividend.*^ 

c.  Construction  and  scope  of  section. —  This  section  should  be  read  and 
construed  together  with  §  59.  The  former  enumerates  the  proceedings,  of 
which  notice  is  to  be  given  to  creditors,  and  prescribes  the  length  of  time 
of  the  notice  and  the  mode  of  giving  it  to  the  creditors,  while  the  latter 
is  particularly  directed  to  the  subject  of  filing  and  dismissing  petitions.^^ 


1.  'See  "Analogue  Provisions/'  iuite. 
a.  General  Order  XXI  (2). 

3.  In  re  .S<jhiller  (D.  C,  Va.),  2  Am.  B.  R. 
704,  96  Fed.  400. 

Where  addresses  of  creditors  are  unknown. 
—  When  the  bankrupt  ^ves  a  list  of  credit- 
ors, but  states  that  their  addresses  are  un- 
known, the  referee  should  require  the  ad- 
dresses to  be  furnished,  or  satisfactory  proof 
to  be  made  that  the  same  cannot  be  ascer- 
tained after  due  search  had  been  made.  In 
re  Dvorak  (D.  C,  la.),  6  Am.  B.  R."  66,  107 
Fed.  76. 

4.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  852,  96  Atl.  73,  holding 
that  in  the  case  of  a  well  known  business 
firm  which  on  its  business  letter  heads  uses 
initials  and  does  not  give  any  street  address, 
a  notice  to  such  firm  addressed  to  the  city  in 


which  it  transacts  business  is  sufiicient; 
Kreitlein  v.  Ferger,  238  U.  S.  21,  34  Am.  B. 
R.  862,  59  L.  Kd.  1184,  holding  that  a  sched- 
ule containing  the  address  "  Indianapolis. 
Ind."  is  prima  facie  suflScient. 

5.  General  Orders  TV. 

6.  General  Orders  XVIII.  See  also  Am. 
B.  R.  Dig.  §  595.  Compare,  post,  this  sec- 
tion,  "Of   proposed   sales."    p.    831 

7.  General  Orders  XXI  (2). 

8.  Official  Form*  No.  18. 

9.  Form  No.  57.  Additional  Forms  for 
other  necessary  notices  will  be  found  in 
"  Supplementaiy  Forms,"  post;  and  see 
Hagar  &  Alexander's  Bankruptcy  Forms  (2d 
Ed.). 

10.  Official  Form  No.  41. 

11.  Matter  of  Levi  &  Klauber  (C.  C.  A., 
2d  Cir.),  16  Am.  B.  R.  294,  142  Fed.  962. 
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d.  Whea  notice  not  neoeuary. —  A  notice  of  a  meeting  of  creditors  is  not 
xjeseaiy  where  the  referee  is  the  sole  judge  and  acts  independently  of  the 
editors;  unless,  of  course,  reijuired  by  subsection  a.  Neither  is  it  essen- 
il,  where,  though  similar  to  or  the  negative  of  a  meeting  of  which  notice  is 
oessary,  the  statute  does  not  specifically  require  it.  Thus,  a  ten-day  notice 
ed  not  be  given  of  the  appointment  of  a  special  referee,^  or  of  a 
?eiver,^*  or  of  examinations  before  the  first  meeting,**  or  of  a  trial  on  a  con- 
;ted  claim/'^  or  of  sales  of  perishable  property,**  or  of  the  hearing  of  exeep- 
ns  to  the  trustee^s  report  on  exemptions,"  or  of  many  other  minor  steps  in  a 
3ceeding."  Indeed,  no  notice  whatever  need  be  given  in  some  of  them, 
iere  possible,  however,  the  ten-day  notice  by  mail  should  always  be  given, 
less  otherwise  prescribed  by  the  general  orders  or  local  rules.  Such  is  the 
icy  of  the  law.  Congress  has  made  no  provision  for  giving  notice  to  cred- 
rs  of  the  institution  of  involuntary  proceedings,  other  than  that  which 
lilts  by  operation  of  law  from  the  filing  of  the  petition,**  but  it  is  as  true  of 

present  law  as  it  was  of  the  act  of  1867  that  the  filing  of  a  petition  is  a 
eat  to  all  the  world  and  in  effect  an  attachment  and  injunction.^ 
.  Combined  notices. —  Form  No.  18,  itself,  is  a  combined  notice  —  of  the 
t  meeting  and  of  the  examination  of  the  bankrupt.  It  is  possible  also  to 
fy  creditors  in  one  notice,  say,  of  (1)  a  proposed  compromise,  (2)  a  pro- 
?d  sale  to  be  followed,  without  objection,  by  a  public  auction  forthwith, 

the  declaration  and  (4)  the  payment  of  a  final  dividend,  and  (5)  a 
I  meeting  to  pass  on  the  trustee^s  account.^*    Notices  should  be  combined 

meetings  consolidated,  where  possible.^ 


Bray  v.  Cobb  (D.  C,  N".  Car.),  1  Am. 
153,  01  Fed.  102. 

In  re  Abrahamaon  (Ref.,  N.  Y.),  1  Am. 
44. 
Id. 

Bankr.  Act,  §  57-k. 

General  Order  XVIII  (3).  See  also 
3.  R.  Dig.  §  595. 
General  Order  XVII. 
In  re  Stotta  (D.  C,  la.),  1  Am.  B.  R. 
I  Fed.  438,  holding  that  where  an  attor- 
employed  by  the  trustee  of  a  bankrupt, 
jwance  for  such  services  may  be  made 
referee  without  notice  to  the  creditors. 
Matter  of  Zotti  (Ref.,  N.  Y.),  23  Am. 
501,  holding  that  the  filing  of  the  peti- 
as  a  command  to  all  having  possession 
perty  which  the  bankrupt  at  that  mo- 
Avned,  to  hold  the  same  subject  to  the 
of  the  court.  The  **  rem  **  was  reached 
filing  of  the  petition,  no  matter  where 

notice  to  a  sheriff  that  a  petition  in 
ptcy  has  been  filed  against  a  debtor 
property  has  been  attached  and  no- 
the  appointment  of  a  receiver  in  bank- 
and  the  issuance  of  a  restraining 
s  8ufl5c?ieiit,  and  he  thereafter  deals 
le   property  at  his  peril.     Matter  of 

D.  C,  N.  Y.),  19  Am.  B.  R.  614,  156 

3. 

ructive      notice. —  Notice      of     facta 

vould    incite  a  person  of  reasonable 


prudence  to  an  inquiry  under  similar  cir- 
cumstances is  notice  of  all  the  facts  which 
a  reasonably  diligent  inquiry  would  develop. 
Coder  v.  McPherson  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  523,  152  Fed.  951. 

SO.  Mueller  v.  Nugent,  184  U.  S.  1,  14,  7 
Am.  B.  R.  224,  269;  Bailey  v.  Baker  Ice  Ma- 
chine Co.,  239  U.  S.  268,  35  Am.  B.  R.  814; 
State  Bank  of  Chicago  v.  Cox  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  32,  143  Fed.  91;  Matter 
of  Pittsburg-Big  Muddy  Coal  Co.  (C.  C.  A., 
7th  Cir.),  32  Am.  B.  R.  452,  215  Fed.  703; 
Clay  V.  Waters  (C.  C.  A.,  8th  Cir.),  24  Am. 

B.  R.  293,  178  Fed.  385;  In  re  Billings   (D. 

C,  Ala.),  17  Am.  B.  R.  80,  145  Fed.  395; 
Matter  of  Schon  (D.  .C,  Conn.),  32  Am.  B. 
R.  494,  213  Fed.  614;  In  re  Breslauer  (B.  C, 
N.  Y.),  10  Am.  B.  R.  33,  121  Fed.  910;  In 
re  Mertens  (D.  C,  N.  Y.),  12  Am.  B.  R.  699, 
131  Fed.  507;  In  re  Donnelly  (D.  C,  Ohio), 
26  Am.  B.  R.  304,  188  Fed.  1001.  See  also 
Am.  B.  R.  Dig.  §  236. 

21.  For  one  of  these  notices,  see  **  Supple- 
mentary Forms,"  post;  Hagar  and  Alexan- 
der's Bankruptcy  Forms  (2d  Ed.). 

22.  Justice  Brown  said  in  In  re  Price  (D. 
C,  y.  Y.),  1  Am.  B.  R.  419,  91' Fed.  636, 
that  ''Hereafter  the  published  and  mailed 
notices  of  applications  for  a  discharge  should 
contain  a  notice  of  examination  of  the  debtor 
to  avoid  the  necessity  of  further  notice  to 
all  creditors  in  case  such  an  exammation  is 
allowed. 
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f .  Effect  of  notice  on  jnxisdiction.-—  The  filing  of  the  petition  gives  juris- 
diction, both  in  rem  and  in  personam.^  Failure  to  receive  the  notice  is, 
therefore,  not  an  objection  to  the  regularity  of  the  proceeding.^  The 
important  fact  under  the  present  law  is:  was  the  debt  duly  scheduled.^ 
If  so,  there  seems  to  be  jurisdiction  of  the  creditor,  even  without  notice. 
Illustrative  cases  under  the  former  law  will  be  found  in  the  foot-note.^ 

g.  Presumption  that  notice  was  given. —  It  is  made  by  subsection  c  the  official 
duty  of  a  referee  to  give  the  notices  prescribed  by  the  section.  It  will  be  pre- 
sumed, nothing  appearing  to  the  contrary,  that  the  officer  has  properly  and 
legally  performed  the  duty  devolved  upon  him.^  As  for  instance,  it  has  been 
held,  authoritatively,  that  an  order  of  discharge  will  be  presumed  to  be  based 
on  sufficient  notice  to  creditors,  and  that  the  introduction  of  the  order  casts 
a  burden  upon  a  creditor  attacking  it  to  show  that  there  was  absence  of  notice 
or  other  statutory  cause  affecting  the  validity  of  the  order.^  Where  the 
record  shows  that  notices  were  served  as  provided  by  law,  it  is  not  sufficient  to 
assert  merely  that  the  notices  were  not  received ;  there  must  be  evidence  adduced 
indicating  that  the  notices  were  not  sent.^ 

II.  WHEN  NOTICE  REQUIRED. 

a.  In  general. —  The  mandatory  phrasing  of  subsection  a  indicates  that  for 
all  the  proceedings  there  enumerated  the  ten-day  notice  by  mail  is  absolutely 
essential.^ 

b.  Of  examination  of  bankrupt.®^ — Subdivision  (1)  requires  notice  of  an 
examination  of  the  bankrupt.  This  refers  to  an  examination  under  §  7  (9) ; 
it  may  to  one  under  §  21-a.  But  a  bankrupt  may  be  examined  at  any 
continuance  of  a  meeting  in  the  call  of  which  his  examination  has  been 
noticed,  and,  if  present  at  any  other  meeting,  he  can,  it  is  thought,  be 
examined  even  without  such  a  notica  If  examined  for  the  purpose  of  pre- 
paring schedules,®^  or  on  the  hearing  of  his  discharge,  no  notice  to  creditors 
seems  to  be  required.*^ 

c.  Of  proposed  confirmation  of  composition.^* — Notice  of  the  confirmation  of 
a  composition  is  required  under  subdivision  (2).     In  this  connection  §  12-b 


88.  Southern  Loan  &  Trust  Co.  v.  Bentow 
(D.  C,  N.  Car.),  3  Am.  B.  R.  9,  96  Fed.  514; 
Rayl  V.  Lapham,  27  Ohio  St.  452. 

The  filing  of  the  petition  in  bankruptcy 
against  a  debtor  is  notice  to  aU  his  credit- 
ors of  the  pendency  of  the  proceeding.  Mat- 
ter of  Levi  &  Klauber(a  C.  A.,  2d  Cir.),  16 
Am.  B.  R.  294,  296,  142  Fed.  962. 

24.  In  re  Stetson,  Fed.  Cas.  13,381.  See 
also  Claflin  v.  Wolflf  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  652,  96  Atl.  73. 

25.  See  Bankr.  Act,  §  17  (3),  and  discus- 
sion thereunder;  Keefanner  v.  Hevenor  (Sup. 
Ct.  App.  Div..  N.  Y.),  32  Am.  B.  R.  580,  148 
N.  Y.  Supp.  434. 

26.  Thurmond  v.  Andrews,  10  Bush  (Ky.), 
400;  Heard  v.  Arnold,  56  Ga.  570;  Pattison 
V.  Wilbur,  10  R.  I.  448;  xu  re  Archenbrown, 
Fed.  Cas.  504. 

27.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  852,  96  Atl.  73. 

28.  Kreitlein  v.  Ferger,  238  U.  S.  21,  34 
Ajn.  B.  R.  862,  59  L.  Ed.  1184. 

29.  Claflin  v.  Wolff  (N.  J.  Ct.  of  Errors  & 
App.),  38  Am.  B.  R.  852,  96  Atl.  73. 


80.  In  re  Gilbert,  2  N.  B.  N.  Rep.  738 ;  In 
re  Campbell,  Fed.  Cas.  2,348. 

81.  See  also  Am.  B.  R.  Dig.  §  48. 

82.  In  re  Franklin  Syndicate  (D.  C,  N. 
Y.),  4  Am.  B.  R,  244,  101  Fed.  402;  In  re 
Abrahamson  (Ref.,  N.  Y.),  1  Am.  B.  R.  33, 
holding  that,  although  the  statute  contem- 
plates an  examination  of  bankrupts  at  a  time 
directed,  of  which  the  creditors  shall  have 
notice,  yet  a  bankrupt  may  be  directed  to 
furnish  information  to  aid  the  court,  and  its 
oflBcer,  the  receiver,  in  the  preservation  of 
the  estate  for  the  benefit  of  creditors,  and 
such  information  may  be  elicited  by  an  exam- 
ination, and  notice  to  the  creditors  may  be 
dispensed  with. 

33.  In  re  Price  (D.  C,  N.  Y.),  1  Am.  B. 
R.  419,  91  Fed.  635,  holding  that  the  pub- 
lished and  mailed  notices  of  application  for 
a  discharge  should  contain  a  notice  of  exam- 
ination of  the  debtor  to  avoid  the  necessity 
of  further  notice  to  all  creditors  in  case  such 
an  examination  is  allowed. 

34.  See  also  Am.  B.  R  .   EHg.  §  701. 
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lould  be  consulted.  WUle  the  usual  notice  must  be  given  of  an  applica- 
3n  for  the  confirmation  of  a  compofiition^^  it  usually  takes  the  form  of  an 
der  to  show  cause,  entitled  in  the  district  court  and  issued  by  the  court.'^ 
seems  that  a  like  notice  is  not  required  on  an  application  to  set  aside  a 
mposition.  Still,  it  is  customaiy.*^ 
d.  Of  application  for  diacha^^  or  reyocation  thereof.^ — Subdivision    (2) 

rmerly  provided  for  notice  of  at  least  ten  days  of  an  application  for  a  dis- 
irge.  The  amendatory  act  of  1910  added  a  new  subdivision  9  providing 
'  a  notice  of  thirty  days  in  case  of  an  application  for  a  discharge.  The 
preme  Court  has,  in  Form  No.  57,  suggested  a  method  which  is  both  cum- 
some  and,  in  so  far  as  it  attempts  to  take  from  the  district  judge  the  power 
fix  the  practice,^  of  doubtful  force.  Such  notice  should  take  the  form  of 
hort  show  cause  order,  the  original  signed  by  the  judge  and  attested  by  the 
k,  the  same  to  be  mailed  either  by  the  clerk  or  by  the  referee,  or  the  attorney 
charge  if  so  "  ordered  by  the  judge."  This  practice  is  regulated  by  rules 
he  different  districts,*^  and,  in  some,  prior  to  the  amendatory  act  of  1903, 
;  were  charged  for  this  service.  Unless,  however,  there  are  district  rules 
lifying  it,  the  practice  suggested  by  the  Supreme  Court  should  be  followed.** 
sonal  notice  of  the. application  is  not  essential  to  the  binding  force  of  a 
•ee  granting  a  discharge.*^  It  is  not  necessary  that  the  notice  shall  have 
L  actually  received  and  read  by  creditors,  but  mailing  in  the  manner  pre- 
)rd  by  the  statute  is  sufficient.**  A  bankrupt  is  entitled  to  reimbursement 
the  expense  of  notice  to  creditors  of  an  application  for  his  discharge.** 
?fault  upon  a  motion  to  discharge  a  judgment  will  be  opened,  where  the 
itor  did  not  have  proper  notice  of  the  proceeding.*'  Since  notice  of  an  * 
ication  for  a  discharge  is  required,  it  is  not  necessary  to  give  notice  to 
itors  of  an  application  to  extend  the  time  within  which  to  make  the  appli- 
n  for  the  discharge.**  It  seems  that,  on  an'  application  to  revoke  a  dis- 
^e,  any  notice  fixed  by  the  court  is  sufficient.*^ 

Of  proposed  ialc*.^ — Notice  of  all  proposed  sales  of  property  is  required 
ibdivision  (4).  In  this  connection  §  70-b  should,  be  consulted.  The 
rement  that  notice  be  given  of  every  proposed  sale  of  assets  has  proven 
ifortunate  restriction  on  discretion.  The  time  necessary,  substantially  two 
J  after  application,  often  makes  advantageous  sales  impossible.  This  diffi-  ^  . 
doubtless  led  to  General  Order  XVIII,  under  which  most  sales  are  now 


n   te   Bloodworth-Stembridge  Co.    (D. 

),   24   Am.  B.  R.   156,   178   Fed.  372; 

of  Fox   (D.  C,  N.  Y.),  34  Am.  B.  R. 
2  Fed.  135. 

ee  In  re  Hoole,  3  Fed.  496. 
ee     under     Section     Thirteen,     ante. 
e  In  re  Hamlin,  Fed.  Cas.  6,993. 
ee  also  Am.  B.  R.  Dig.  §  1068. 
hat    is^    as  in   derogation   of   Bankr. 

?ey  for  instance,  the  practice  in  the 
n   District  of  New  York,  1  N.  B.  N. 

rder  of  judge. — Notice  to  creditora 
learing  of  an  application  for  a  dis- 
and  tbe  fixing  of  the  date  therefor 
be  upon  the  order  of  the  judge  in 
ice  -with  Supreme  Court  Form  No. 
re  Hockman  (D.  C,  Pa.),  30  Am.  B. 
200   Fed.  330. 


45.  Hanover  National  Bank  ▼.  MoyeeB,  186 
U.  S.  181,  8  Am.  B.  R.  1. 

43.  In  re  Downing  (D.  C,  N.  Y.),  28  Am. 
B.  R.  778,  199  Fed.  329;  Qaflin  v.  Wolff  (N. 
J.  Ct.  of  Errors  &  App.),  38  Am.  B.  R.  862, 
96  Atl.  72. 

44.  A  bankrupt  is  entitled  to  be  reimlmxBed 
under  General  Order  X,  for  the  amount  ad- 
vanced by  him  for  the  issuance,  publication 
and  mailing  of  necessary  notices  to  creditors 
of  an  application  for  his  discharge.  In  re 
Hatcher  (D.  C,  Tex.),  16  Am.  B.  R.  722, 
146  Fed.  668. 

46.  Matter  of  Quackenbush,  19  Am.  B.  R. 
647,  122  App.  Div.  456,  106  N.  Y.  Supp.  773. 

46.  In  re  Fritz  (D.  C,  N.  Y.),  23  Am.  B. 
R.  84,  173  Fed.  560,  holding  that  the  matter 
is  one  of  discretion,  and  notice  to  ail  cred- 
itors does  not  seem  necessary. 

47.  Compare  under  Section  Fifteen. 

48.  See  also  Am.  B.  R.  Dig.    |§  595-596. 
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made.  Under  this  order  the  court  or  a  referee  may  direct  a  private  sale,  with 
or  without  notice,  for  good  and  sufficient  cause  shown.*®  The  word  "perish- 
able "  has  been  construed  with  extreme  liberality.*^  This  is  hardly  necessary — 
that  is,  if  General  Order  XVIII  (2)  is  not  in  derogation  of  the  statute — 
provided  good  cause  can  be  shown  for  a  private  sale;  at  least,  such  a  con- 
struction can  farily  be  put  upon  that  general  order.  However,  when  substan- 
tial loss  will  not  result,  the  command  of  the  statute  should  be  obeyed.  If 
notice  of  a  proposed  sale  is  given,  it  is  often  so  phrased  as  also  to  give  notice 
of  a  meeting  of  creditors  to  attend  a  public  sale  of  the  property  immediately 
thereafter. *^^  If  a  creditor  actually  attends  a  sale  of  a  bankrupt's  property 
and  bids  on  the  same  it  is  immaterial  whether  he  received  the  usual  notice 
of  sale  by  mail  or  not.®^  If  an  order  of  sale  lapses  for  any  cause  and  a  subse- 
quent order  of  sale  is  made,  notice  should  be  given  to  creditors  and  lienors.® 
f.  Of  declaration  and  payment  of  dividends. — Subdivision  (5)  requires 
notice  of  the  declaration  and  time  of  payment  of  dividends.  This  seems  to 
imply  two  meetings;  indeed,  since  the  amendatory  act  of  1903,  two  meet- 


49.  Sale  without  notice;  discretion  of  ref- 
eree.—In  re  Hawkins  (D.  C.  N.  Y.),  11 
Am.  B.  R.  49,  125  Fed.  633,  holding  that 'the 
discretionary  power  of  a  referee  directing  a 
private  sale  of  the  bankrupt's  property,  with- 
out notice  to  creditors,  ought  not  to  be  dis- 
turbed unless  it  clearly  appears  that  his  dis- 
cretion was  improvidently  exercised. 

An  order  to  sell  perishable  property,  even 
real  estate,  rests  in  the  souna  discretion  of 
the  court^  and  where  it  is  not  aflSrmatively 
shown  that  gross  injustice  has  been  done  to 
the  creditors,  a  sale  of  such  property  at  pri- 
vate sale  by  the  trustee,  will  not  be  disturbed 
for  lack  of  notice  to  a  creditor  of  the  appli- 
cation of  an  order  to  sell  or  for  confirmation 
of  the  sale.  In  re  Milne  Mfg.  Co.  (Ref.,  N. 
Y.),  21  Am.  B.  R.  468. 

Notice  of  trustee's  sale;  sufficiency  of 
publication.— The  act  of  March  3,  1893,  (27 
Stat.  751 ) ,  requiring  publication  once  a  week 
for  at  least  four  weeks  before  the  sale  of 
real  property,  which  requirement  has  been 
construed  to  mean  twenty-eight  days  at  least, 
does  not  bind  the  Federal  courts  in  their 
administration  of  the  bankruptcy  act;  and, 
in  the  absence  of  reason  to  believe  that  pub- 
lication three  days  earlier  would  have  made 
a  real  difference  for  any  purpose,  the  publi- 
cation of  notice  of  sale  of  the  bankrupt's 
real  estate  once  a  week  during  each  of  the 
four  weeks  preceding  the  time  set  for  the 
sale,  the  first  publication,  however,  being  but 
twenty-five  days  before,  is  sufficient.  In  re 
National  Mining  Exploration  Co.  (D.  C, 
Mass.),  27  Am  B.  R.  92,  193  Fed.  232;  In 
re  La  France  Copper  Co.  (D.  C,  Mont.),  30 
Am.  B.  R.  381,  205  Fed.  207.  Contra:  In  re 
Britannia  Mining  Co.  (D.  C,  Wis.),  28  Am. 
B.  R.  651,  197  Fed.  459. 

No  notice  to  stockholders  of  a  bankrupt 
corporation  of  a  proposed  sale  of  assets  is 
necessary.  In  re  Witherbee  (O.  C.  A.,  1st 
Cir.),  30  Am.  B.  R.  314,  202  Fed.  896. 

50.  In  re  Edes  (D.  C,  Me.),  14  Am.  B.  R. 


382,  384,  135  Fed.  595;  In  re  Smith,  1  N. 
B.  N.  180;  Anon.,'  1  N.  B.  204.  Contra: 
In  re  Beutel's  Sons  (Ref.,  Ohio),  7  Am.  B. 
R.  768,  holding  that  perishability  Vithin  the 
meaning  of  the  term  in  bankruptcy  involves 
physical  deterioration  of  the  property  itself. 
Mere  depreciation  in  v^ue  is  not  enough.  A 
stock  of  hardware  cannot  be  sold  without  no- 
tice to  creditors  as  "perishable  property" 
although  by  delay  it  is  becoming  unseason- 
able. 

Sale  of  building  deteriorating  in  value. — 
Where  a  building,  used  as  a  manufacturing 
plant  by  an  involuntary  bankrupt,  was  rap- 
idly deteriorating  in  value  and  was  unsalable, 
and  an  offer  was  made  therefor  of  a  sum, 
representing  its  fair  value,  which  offer  was 
conditioned  upon  conveyance  being  made 
within  a  shorter  period  of  time  than  would 
allow  notice  to  be  given  in  accordance  with 
the  usual  practice  in  sales  of  bankrupt  prop- 
erties, and  where  great  loss  would  be  occa- 
sioned by  failure  to  make  the  sale,  the  court 
is  justified  in  making  an  order,  allowing  the 
trustee  to  consummate  the  sale  without  no- 
tice, and  a  sale  so  made  will  not  be  set  aside. 
In  re  Milne  Mfg.  Co.  (Ref.,  N.  Y.),  21  Am. 
B.    R.    468. 

51.  See  discussion  under  subtitle  ''Com- 
bined Forms,'*  antCy  in  this  section. 

52.  In  re  Caldwell  (I>.  C,  Ga,),  24  Am. 
B.  R.  4/95,  178  Fed.  377. 

53.  Allgair  v.  Fisher  (C.  C.  A.,  8d  ar.), 
16  Am.  B.  R.  278,  143  Fed.  962,  holding  that, 
where  the  order  of  a  referee  authorizing  a 
private  sale  of  the  bankrupt's  property  at 
a  set  price,  within  thirty  days,  expires  by 
reason  of  the  failure  of  the  trustee  to  make 
the  sale,  a  sale,  made  under  a  further  order 
of  the  referee,  at  a  price  much  less  than  the 
set  price,  will  be  set  aside,  where  it  appears 
that  the  sale  and  the  order  authorising  it 
were  made  without  notice  to  creditors  or 
lienors. 
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^  are  necessary.**  Following  the  practice  under  the  former  law,  the  forms 
3lude  one  to  be  used  by  the  trustee  in  instructing  creditor's  to  call  for  their 
/idends."  This  form  is  archaic  and  rarely  used,  dividend  checks  being 
tiled  direct  with  receipts  attached,  or  so  phrased  as  to  amount  to  receipts 
en  indorsed.  It  is  common  practice,  too,  to  combine  in  one  notice  (1)  that 
•  the  declaration  of  dividends  and  (2)  that  for  the  payment  of  the  dividends 
declared.**  Where  creditor  claims  are  disallowed,"  or  if  for  any  reason 
ir  claims  are  voluntarily  withdrawn,**  they  will  not  be  heard  to  object  to 
r  failure  to  give  or  defect  in  a  notice  as  to  the  declaration  of  a  dividend, 
f.  Of  filing  final  accounts. —  Notice  of  the  filing  of  final  accounts  and  of  the 
e  and  place  where  they  may  be  examined  is  required  by  subdivision  (6). 
this  connection  §§  4:7-a  (8),  55-f,  and  65-b  should  be  consulted. *•  The 
ice  is  one  of  ten  days,  but  the  return  day  must  be  at  least  fifteen  days  after 
filing  of  the  trustee's  final  report  and  account.  A  meeting  for  such  purpose 
Qot  now  be  held  until  three  months  after  the  first  dividend.^ 
.  If  a  proposed  compromise  of  a  controversy.— Subdivision  (7)  refers  to 
7;  perhaps,  at  least  by  analogy,  to  §  26.  No  compromise  can  be  made, 
natter  how  advantageous,  save  on  the  statutory  notice.  The  requirement 
ften  met  by  combining  such  a  notice  with  one  for  a  meeting  for  general 
X)ses. 

Of  a  propoied  dismissal  of  a  procceding-^'^  Subdivision  (8)  clearly  refers 
59-g,  and  the  cases  cited  under  §  69  should  be  consulted.  The  practical 
;ulty  of  notifying  creditors  whose  names  and  addresses  are  unknown, 
1  lAost  involuntary  cases  before  adjudication,  is  apparent.  It,  however, 
not,  it  is  thought,  limit  the  mandatory  effect  of  this  provision.**  Notice 
le  creditors  of  the  bankrupt  of  a  proposed  dismissal  of  the  proceedings 
idispensable,  and  an  order  of  dismissal  without  notice  is  erroneous.^ 
IS  been  held  that  the  provision  requiring  notice  of  a  proposed  dismissal, 
rued  with  section  59-g,  does  not  require  notice  where  the  dismissal  is 


See  Bankr.  Act,  |  65-b,  as  amended. 

Form  No.  17. 

See  **  Supplementary  FonnB,"  poat. 

Matter  of  Leslie  &  Griffith  Co.  (D.  C, 

,  36  Am.  B.  R.  744,  230  Fed.  465. 

American   Sav.   Bank  &  Trust  Co.  v. 

n    (Wash.  Sup.  Ct.),  38  Am.  B.  R.  55, 

c.  1195. 

Compare  In  re  Stein    iD.  C,  Ind.),  1 

.    R.    662,   94    Fed.    124,   for  the  law 

the  amendatory  act  of  1003. 

lee    under    Section  (9ixty-flye   of  this 

:ee  also  Am.  B.  R.  Dig.  {  173. 
For  instance,  see  Neustadter  v.  Chi- 
ry  Goods  Co.  (D.  C,  Wash.),  3  Am. 
5,  96  Fed.  830;  Matter  of  Lederer  (D. 
^),  10  Am,  B.  R.  492,  126  Fed.  96. 
issal  of  proceedings;  notice  to  cred- 
An  alleged  bankrupt  had  more  than 
creditors,  three  of  whom  joined  in  an 
tary  petition  against  him.  Two  of 
tioning  creditors  colluded  to  compel 
ored  bankrupt  to  pay  the  claim  of  the 
ho  'was  permitted  to  withdraw  as  a 
infr  creditor.  All  but  two  of  the 
-editors,  aside  from  the  original  peti- 
creditors,  signed  a  statement  in  writ- 

53 


ing  that  they  objected  to  an  adjudication  and 
agreed  not  to  participate  in  any  effort  to 
that  end.  The  notices  to  creditors,  contem- 
plated by  sections  58-a(8)  and  69-d,  of  a 
proposed  dismissal  of  the  proceedings  for 
lack  of  sufficient  number  of  petitioning  cred- 
itors and  to  give  other  creditors  an  opportun- 
ity to  intervene,  were  not  given  and  no 
creditors  intervened.  It  was  held  that  one  of 
the  petitioning  creditors  having  withdrawn 
and  the  other  two  being  estoppied  from  pro- 
ceeding with  the  petition  because  of  conduct 
in  violation  of  their  duty  as  petitioning  cred- 
itors, the  two  remaining  creditors  who  had 
not  joined  in  the  creditors'  statement  would 
not  have  been  sufficient  to  make  a  jurisdic- 
tional petition  and*  the  court  was  warranted 
in  dismissing  the  proceedings  without  the 
giving^ of  the  notice  of  proposed  dismissal 
to  creditors,  especially  after  issue  had  been 
joined  and  a  hearing  had  and  where  the 
question  of  lack  of  notice  to  other  cred- 
itors was  raised  for  the  first  time  upon  ap- 
peal. Cummins  Grocery  Co.  v.  Taller  (C.  C. 
A.,  6th  Cir.).  26  Am.  B.  R.  484,  187  Fed.  507. 
68.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 
8th  Cir.),  13  Am.  B.  R.  666,  135  Fed.  1000. 
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on  the  initiation  of  the  court,  on  account  of  a  voluntary  bankrupt's  failure  to 
take  the  necessary  preliminary  steps  to  bring  the  creditors  before  the  court; 
the  provision  relates  only  to  applications  for  dismissals  by  parties  in  interest** 
The  section  contemplates  notice  to  creditors  when  the  petition  is  about  to  be 
dismissed  for  want  of  prosecution  or  by  consent  of  the  parties  already  in 
court,  and  has  no  application  to  the  dismissal  of  the  petition  on  the  merits 
after  hearing.®*  A  dismissal  of  a  petition  without  notice  to  creditors  is  not 
void  because  the  bankruptcy  court  has  jurisdiction  of  the  subject-matter  and 
of  the  parties,  and  its  erroneous  orders  and  judgments  are  as  valid,  in  the 
absence  of  direct  proceedings  to  review  them,  as  those  in  which  there  is  no 
error.®*  In  an  involuntary  proceeding,  where  no  list  of  creditors  has  been 
scheduled,  the  court  may  dismiss  the  petition  upon  the  bankrupt's  motion, 
without  notice  to  those  creditors  who  have  not  intervened.®^  The  notice,  if 
before  a  reference  to  the  referee,  should  perhaps  take  the  form  of  an  order  to 
show  cause,  and  be  served  as  above  su^ested  in  the  same  manner  as  the  like 
order  in  m  application  for  discharge.*^ 

j.  Of  appointaient  of  receivers**® — A  receiver  of  the  property  of  an  alleged 
bankrupt  ought  never  to  be  appointed,  except  in  rare  cases,*"*  without  notice 
to  the  alleged  bankrupt ;  but  an  appointment  without  notice  is  not,  in  a  con- 
stitutionid  sense,  a  deprivation  of  property  without  due  process  of  law.''^ 
Neither  should  a  receiver  be  appointed  without  notice  to  adverse  claimant 
in  possession  of  the  property,^  or  a  State  court  receiver^  in  possession  of 
the  property. 


Q^.  Matter  of  Crisp  (D.  C,  Tenn.),  38  Am. 
B.  R.  557. 

65.  Lackawanna  Leather  Co.  v.  La  Pofrte. 
Carriage  Co.    (C.  C.  A.,  7th  Cir.),  31  Am. 
B.  R.  658,  211  Fed.  318. 

66.  Effect  of  dismissal  without  notice. — 
In  re  Plymouth  Cordage  Co.  (C.  C.  A.,  8th 
Cir.),  13  Am.  B.  R.  666,  674,  135  Fed.  lOOQ; 
In  re  Jemison  Mercantile  Co.  (C.  C.  A.,  &th 
Cir.),  7  Am.  B.  R.  688,  112  Fed.  966,  50  C. 
C..A.  641,  upon  the  motion  of  all  the  petition- 
ers, a  petition  ii^  bankruptcy  was  dismissed 
without  notice  to  the  creditors.  Eleven 
months  and  twenty -three  days  after  this  dis- 
missal other  creditors  appeared,  and  asked 
permission  to  join  in  the  dismissed  petition 
and  to  prosecute  the  proceeding,  and  tlieir 
application  was  denied.  Tlie  court  held  that 
the  dismissal  of  the  petition  without  giving 
notice  to  the  creditors  was  liot  void,  and  that 
the  application  was  too  late  to  be  seriously 
consideredi;  Neustadter  v.  Chicago  I>ry  Goods 
Co.  ( D.  C.,  Wash. ) ,  3  Am.  B.  R.  96,  96  Fed. 
830;  In  re  Jamaica  Slate  Roofing  &  Supply 
Co.  (D.'C,  N.  Y.),  28  Am.  B.  R.  763,  197 
Fed,  ^40. 

In  this  case  the  court,  after  referring  to 
sections  58  and  69,  said :.  "  It  is  my  opinion 
that  these  provisions  oif  the  law  relate  to 
dismissals  which  in  effect  withdraw  the  cases 
without  submission  to  the  court  for  its  deci- 
sion upon  the  merits,  and  there  appears  to 
be  no  requirement  of  notice  to  creditors  who 
have  not  appeared,  of  trials  of  hearings  in 
involuntary  cases,  but  if  the  law  does  require 
notice    to    creditors    of    hearings    upon    the 


merits,  still  the  rendering  of  a  final  JL 
ment  without  notice  to  the  creditors  would 
be  an  irr^ularity  or  error,  the  effect  of  which 
would  be  to  make  the  judgment  voidable  or 
reversible,  as  to  parties  tio  the  record,  and 
void  as  to  others." 

67.  Matter  of  Levi  (C.  C.  A.,  2d  Oix.),  15 
Am.  B.  R.  294,  142  Fed.  962. 

68.  See  p.  831,  ante,  and  in  the  ''Supple- 
mentary Forms,""  post, 

69.  See  also  Am.  B.  R.  Dig.,  §  298.     ' 

70.  In  re  Abrahamson  (Ref.,  N.  Y.),  1  Am. 
B.  R.  44. 

71.  Bankr.  Act,  §  2  (33) ;  Latimer  v.  Mc- 
Neal  (G.  C.  A.,  3d  dr.),  16  Am.  B.  R.  43, 
142  Fed.  451. 

Bankrupt  in  prison. —  The  appointment  of 
a  receiver  of  a  bankrupt  before  adjudication 
without  notice  to  the  bankrupt,  who  was  in 
prison  for  engaging  with  two  others,  who  had 
absconded,  in  procuri^^g  money  through  the 
mails  by  fraudulent  representations,  was  Held 
not  to  be  void  as  taking  property  without 
due  process  of  law,  where  a  notice  would  in 
all  probability  defeat  the  very  object  of  the 
appointment^  In  re  Francis  ( D.  C,  Pa. ) ,  14 
Am.  B.  H:  676,  136  Fed.  912. 

72.  T.  S.  Faulk  &  Co.  v.  Steiner  (C.  C.  A., 
5th  Cir.),  21  Am.  B.  R.  623,  165  Fed.  861. 

73.  Notice  to  state  receiver.— Although 
notice  to  an  alleged  bankrupt  of  an  appli- 
cation for  the  appointment  of  a  receiver  is 
excused  by  showing  that  the  defendant  has 
absconded,  notice  of  such  application  should 
be  given  to  a  state  receiver,  since  the  receiver 
in  bankruptcy,  when  appointed^  succeeds  to 
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k.  Of  pctiti<m  for  attorney's  allowance. — A  petition  for  the  allowance  of 
attome/s  fee  under  section  64-b  (3)  must  be  upon  notice  to  the  parties 

;erested.^* 

I.  Of  film|»  Yolimtary  petition  after  involontary  petition. — When  a  bank- 

3t  against  whom  an  involuntary  petition  is  pending  files  his  voluntary 
iition  notice  should  be  given  to  the  creditors  filing  the  involuntary  petition 
ore  any  adjudication  is  made  upon  the  voluntary  petition,  and  then  such 
ion  should  be  taken  as  the  hearing  shows  to  be  for  the  best  interest  of 

estate/' 

II.  Of  meetings  generally. —  In  addition  to  the  requirements  as  to  notice 
the  different  steps  already  mentioned,  subsection  a  also  requires,  that 
parties  in  interest  shall  have  the  statutory  notice  of  "all  meetings  of 

litors."  This  omnibus  phrase  seems  to  include  every  gathering  to  pass  on 
ters  that  may  be  submitted  to  creditors.  It  does  not,  therefore,  include 
tings  where  the  referee  or  judge  acts  independently  of  them.  A  first 
ting  or  a  special  meeting  to  fill  a  vacancy  in  the  office  of  trustee  must, 
efore,  be  regularly  noticed.^® 

HL  NOTICE  TO  CREDITORS  BY  PUBLICATION. 

Libsection  b  provides  that  only  the  notice  of  the  first  meeting  must  be 
ished.  It  should  be  so  published  at  least  once,  and  the  last  publication 
:  be  "at  least  one  week  prior  to  the  date  fixed  for  the  meeting.''  Pub- 
ion  must  be  in  the  official  newspaper."  Whether  other  notices  shall  be 
ished  depends  either  on  the  standing  rules  of  the  district  or  the  order 


>8se88ion  of  the  receiver  in  the  state 

Bauman   IMamond  Co.  v.   Hart    (C. 

5th  Cir. ) ,  27  Am.  B.  R.  632,  192  Fed. 

fn  re  Young  (D.  C,  N.  Car.),  16  Am. 
[06,  142  Fed.  891. 

[n  re  Dwyer  (D.  C,  N.  Dak.),  7  Am. 
[32,  112  Fed.  777;  International  Silver 
Sew  York  Jewelry  Co.  (C.  C.  A.,  6th 
}7  Am.  B.  R.  91,  233  Fed.  945,  holding 
lere  an  involuntary  proceeding  is  pend- 
i  a  voluntary  petition  is  subsequently 
)tice  thereof  should  be  given  to  the 
ling  creditors,  and  opportunity  be 
forded  to  determine  the  course  most 
o  conserve  the  interests  of  the  estate; 
of  Continental  Coal  Corp.  (C.  C.  A., 
.),  38  Am.  B.  R.  168,  238  Fed.  113. 

of  notice  of  voluntary  petition. — 
^ase  of  In  re  New  Chattanooga  Hard- 
>.  (D.  C,  Tenn.),  27  Am.  B.  R.  77, 
P^ed.  241,  the  court,  in  commenting  on 
er  case,  said :  '*  I  am  clearly  of  opin- 
:  the  -want  of  fonlial  notice  to  the 
n^  creditors  of  the  application  for 
lication  in  the  voluntary  case,  which 
.ted  in  the  Dwyer  case  should,  as  a 
3f  proper  practice,  be  given,  is  not 
alid  objection  to  an  adjudication  in 
itary  proceedings,  as  it  appears  that 
ioning^  creditors  in  both  the  involun- 
IS  have  in  fact  had  actual  notice  of 
cation  for  an  adjudication  under  the 
fr  petition,  and  have  appeared  in  op- 


position thereto,  so  that  the  failure  to  give 
them  formal  notice  is  entirely  immaterial." 

76.  Not  so  of  a  "  special  meeting,"  called 
under  General  Order  XXI  (6)  ;  there  the 
court  fixes  what  is  due  notice. 

Notice  of  special  meeting. —  In  the  case 
of  In  re  Stoever  (D.  C,  Pa.),  5  Am.  B.  R. 
250,  105  Fed.  355,  the  court  said:  ''I  am  of 
opinion  that  the  notice  in  question,  namely, 
01  a  special  meeting  called  upon  the  petition 
of  a  creditor,  under  paragraph  6  of  General 
Order  21,  to  have  a  re-examination  of  cer- 
tain claims,  should  have  been  sent  out  by 
the  referee,  and  that  this  duty  did  not  rest 
upon  the  petitioner.  Paragraph  6  provides 
that  'due  notice  [of  such  meeting]  shall  be 
given  by  mail  addressed  to  the  creditor 
whose  claim  is  to  be  re-examined,  but  does 
not  specify  by  whom  the  notice  shall  be  given,' 
I  think,  however,  that  this  omission  is  Ap- 
plied by  the  Bankruptcy  Act  in  clause  *c' 
of  section  58,  which  declares  that  '  all  notices 
shall  be  given  by  the  referee  unless  other- 
wise ordered  by  the  judge.*  It  was  sug- 
gested that  this  clause  should  be  confined  to 
the  eight  notices  enumerated  in  clause  *  a ' 
of  the  same  section,  but  I  am  unable  to  as- 
sent to  the  correctness  of  this  construction. 
As  the  language  is  'all  notices,'  and  there 
is  no  other  qualification  than  this  *  unless 
otherwise  ordered  by  the  judge,'  I  can  see  no 
reason  to  limit  the  meaning  of  the  word 
'  all.' " 

77.  Bankr.  Act,  §  28. 


886  Notice  to  Cebditors.  [§  58-cl 

of  the  court  in  each  case.  It  is  customaiy  on  discharge  applications  and  sales. 
Failure  to  publish,  while  not  going  to  the  jurisdiction,  is  probably  so  far 
an,  irregularity  as  to  render  void  any  meeting  for  which  publication  is 
necessary.^®  Proof  of  publication  should  be  made  by  affidavit  of  the  pro- 
prietor or  foreman  of  the  newspaper.'® 

IV.  BY  WHOM  NOTICES  ASE  GIVEN. 

Notices  must  be  given  by  the  referee,  "unless  otherwise  ordered  by  the 
judge."  If  by  the  former,  the  official  business  envelope  can  be  used;  per- 
haps if,  under  the  order  of  the  judge,  actually  mailed  by  another.-  Notices 
are  Sometimes  printed  on  postal  cards,  sometimes  on  slips  and  inclosed  in 
envelopes.  The  law  imposes  this  duty  upon  the  referee,  and  it  will  be  pre- 
sumed that  he  has  properly  performed  it.®^  If  the  referee  mails  the  notice 
he  is  entitled  to  indemnity  for  his  actual  expense  in  so  doing,  but,  especially 
since  §  72  was  added  by  the  amendatory  act,  to  no  fee.  No  compensation 
thus  being  possible,  the  judge  has  often  in  the  past  "  otherwise  ordered,"  i,  e., 
he  has,  by  standing  rule,  directed  such  notices  to  be  mailed  by  the  bankrupt 
or  his  attorney,  and  this  practice  will  perhaps  become  general.  In  that  case, 
proof  must  be  made  by  affidavit  and  filed  with  the  referee.  If  the  referee 
mails  the  notices,  a  certificate  in  his  record-book  that  he  mailed  notices  to  all 
creditors  at  the  addresses  given  in  the  schedules,  or  as  afterward  filed  with 
the  papers  in  the  case,  is  enough.®^ 

78.  In  re  Hall,  Fed.  Cas.  6,922.     See  dso  80.  Claflin  t.  Wolff  (K.  J.  Ct.  of  Errors  & 
In   re   BeUamy,  Fed.   Cas.    1,260;    Wiley   v.  App.),  38  Am.  B.  R.  852,  96  Atl.  73. 
Pavej,  61  Ind.  467.  81.  This  practice  is  outlined  in  1  N.  B.  N. 

79.  For  form  see  1  K  B.  N.  118.    See  also  112,  113,  118. 
''Supplementary  Forms,"  post. 
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WHO  MAT  FILB  AICD  DISMISS  PETinONS. 

§  59.  Who  May  File  and  Dismiss  Petitions. — a  Any  qualified  per- 
n  may  file  a  petition  to  be  adjudged  a  voluntary  bankrupt. 
b  Three  or  more  creditors  who  have  provable  claims  against  any 
•son  which  amount  in  the  aggjregate,  in  excess  of  the  value  of  secur- 
es held  by  them,  if  any,  to  five  hundred  dollars  or  over ;  or  if  all  of 
I  creditors  of  such  person  are  less  than  twelve  in  number,  then  one 
such  creditors  whose  claim  equals  such  amount  may  file  a  petition 
have  him  adjudged  a  bankrupt. 

Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and 

for  service  on  the  bankrupt. 

If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt 

less  than  twelve  in  number,  and  less  than  three  creditors  have 
ed  as  petitioners  therein,  and  the  answer  avers  the  existence  of  a 
er  number  of  creditors,  there  shall  be  filed  with  the  answer  a  list 
er  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency 
uch  petition  and  shall  delay  the  hearing  upon  such  petition  for  a 
enable  time,  to  the  end  that  parties  in  interest  shall  have  an 
>rtunity  to  be  heard;  if  upon  such  hearing  it  shall  appear  that  a 
?ient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 

hearing  a  sufficient  number  shall  join  therein,  the  case  may  be 
eeded  with,  but  otherwise  it  shall  be  dismissed. 
In  computing  the  number  of  creditors  of  a  bankrupt  for  the  pur- 
of  determining  how  many  creditors  must  join  in  the  petition,  such 
tors  as  were  employed  by  him  at  the  time  of  the  filing  of  the 
on  or  are  related  to  him  by  consanguinity  or  affinity  within  the 

degree,  as  determined  by  the  conmion  law,  and  have  not  joined  in 
etition,  shall  not  be  counted. 
Creditors  other  than  original  petitioners  may  at  any  time  enter 

appearance  and  join  in  the  petition,  or  file  an  answer  and  be 

in  opposition  to  the  prayer  of  the  petition. 
L  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the 
3ner  or  petitioners  or  for  want  of  prosecution  or  by  consent  of 
(S  until  after  notice  to  the  creditors,  and  to  that  end  the  court 

before  entertaining  an  application  for  dismissal,  require  the 
upt    to  file  a  list,  under  oath,  of  all  his  creditors,  with  their 

[837] 
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addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of 
the  pendency  of  such  application,  and  shall  delay  the  hearing  thereout 
for  a  reasonable  time  to  allow  all  creditors  and  parties  in  interest 
opportunity  to  be  heard* 


Anologous  provisions:    In  U.  S.:     As  to  who  may  file  Tolimtary  petitions,  Act  ol  1~867,  §  11, 
R.  S.,  §  5044;  Act  of  1841,  §  7;  As  to  who  may  file  involuntary  petitions,  Act  of  1867, 
§  39,  R.  S.,  §  6021;  Act  of  1841,  §  1;  Act  of  1800,  §§  1,  2;  As  to  intervention  by 
other  creditors,  Act  of  1867,  R.  S.,  §  5026. 
In  Eng.:     Act  of  1883,  §§  4,  5,  6,  7;  General  Rules  143  to  152. 
Cross-references:     To  the  law:     Definition  of  creditor,  §   1(9);   of  petition,  {   1(20);   of 
secured  creditor,  §  1(23). 
Jurisdiction  to  adjudge  persons  to  be  bankrupts,  §  2(1). 

Acts  of  bankruptcy;  against  whom  petition  may  be  filed;  when  bond  must  accom- 
pany petition,  S  3. 
Who  may  become  bankrupts,  §  4. 
Adjudication  of  partnership,  S  5. 
Process,  pleadings  and  adjudications,  $  18;  verification,  §  18-c;  determination  of 

issues  raised  by  pleadings,  §  18-d. 
Transfer  of  cases  where  petitions  are  filed  in  difi'erent  courts,  {  32. 
Jurisdiction  of  referee  to  consider  petitions,  §  38-a  ( 1 ) . 
Debts  which  may  be  proved,  §  63. 
To  the  General  Orders:     Process  to  issue  out  of  court.  III. 
Frame  or  form  of  petition,  V. 

Petitions  in  different  districts;  amendment  of  earlier  petition;  jurisdiction  of  dis- 
trict first  receiving  petition,  VI. 
Priority  of  petitions,  how  determined,  Vll. 
Creditor  to  file  schedule  of  creditors,  IX. 
Amendment  of  petition  and  schedules,  XI. 
To  the  Official  Forms :     Debtor's  petition  and  schedules,  No.  1. 

Partnership  petition.  No.  2;  Petition  of  creditor.  No.  3;   order  to  show  cause  on 

creditor's  petition.  No.  4;  subpoena  to  alleged  bankrupt.  No.  6. 
Adjudication  that  debtor  is  not  bankrupt,  No.  11. 

See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms 
(2d  Ed.)  - 


STNOPSIS  OF  SECTION. 
-WHO  MAY  file:   AND   DISMISS   PBTITIONS.  « 

I.  Filing  Petitions  Generally,  839. 

a.  Comparative  legislatiorif  839. 

b.  Scope  of  section^  840. 

c.  LdaJbility  of  petitioning  creditors  when  unsiiccessfvl,  840. 

n.  Who  May  Fne  Voluntary  Petitions,  840. 

a.  In  general,  840. 

b.  Where  involuntary  petition  has  been  filed,  841. 

c.  Form  of  petition  and  practice^  842. 


'Amendments  of  1910  in  italics. 
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H.  Who  May  Fne  Involuntmy  Petitions,  842. 

a.  In  general f  842. 

b.  Stockholders  and  officers  of  corporationSf  843. 

c.  Creditors  who  were  not  such  at  time  of  commission  of  act  of  bankruptcy ^ 

843. 

d.  Number  of  creditors  and  amount  of  daimSf  843. 

(1)  tncb  contbollino  nx7mbeb  and  amounts,  843. 

(2)  Buying  claim  ob  inducement  not  to  join,  844. 

(3)  transacmonb  affecting  nx7mbeb  op  crbditobs  and  amount 

of  claims,  844. 

(4)   CbBDITORS  who  abb  BSTOPFBD  FBOM   FIIiENa  PETITION   NOT  TO 
BE   COUNTED,   846. 

e.  Creditors  who  have  promble  datms^  846. 

f .  Secured  creditors  not  to  file,  848. 

g.  Creditors  who  have  received  preference^  848. 
h.  Creditors  who  have  attachments,  849. 

i.  Creditors  who  have  ah  advantage  through  fraud,  850. 
j.  Edoppd  of  creditors^  850. 

(1)  In  genebal,  850. 

(2)  Assent  to  ob  pabticipation  in  assignment  ob  beceivebship, 

851. 
k.  Counting  creditors  when  bid  one  creditor  petitions,  852. 
1.  Invcluntdry  petitions  must  be  in  duplicate,  853. 

(1)  In  genebal,  853. 

(2)  Waiveb  op  duplicate,  853. 

Practice  if  Answer  Avers  More  Than  Twelve  Creditors,  853. 

a.  In  general,  853. 

b.  Filing  "  list  of  creditors,"  853, 

c.  Practice,  854. 

Exclusion  of  Employees,  Relatives  and  Offlcers,  854. 
Intervention  by  Ottier  Creditors,  855. 

a.  In  general,  855.    . 

b.  Who  may  intervene,  857. 

c.  PrcuHce,  857. 

d.  Notice  to  creditors,  858. 
kmendments  of  Petitions,  858. 
>isinis8als  of  Petitions,  859. 


I.  FILING  PETITIONS  6ENSRALL7. 

>mparative  legislation. —  In  most  of  the  continental  countries,  a  single 
r,    no  matter  t^rhat  his  debt,  may  petition.     The  English  law  permits 
editor,   as  well  as  two  or  more,  in  not  less  than  £50,  to  apply.^     Onr- 
I  to  voluntary  petitions  are  considered  elsewhere.^    As  to  involuntary, 
-   of  1800  permitted  a  petition  "by  any  one  creditor '*  in  $1,000,  or 

lish  Act  of  1883,  i  6(1) -ft.  S.  See  under  Section  Four  of  this  work. 
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two  creditors  in  $1,500,  or  three  creditors  in  $2,000;  the  law  of  1841  allowed 
one  creditor  in  $500  to  petition;  while  the  law  of  1867,  which  originally 
gave  the  right  to  one  or  more  creditors  in  $250,  was,  in  1874,  so  amended 
that  it  could  be  exercised  only  by  one-fourth  in  number  of  the  creditors 
the  aggregate  of  whose  provable  debts  amounted  to  one-third  of  alL  The 
present  act  seems  a  compromise.* 

b.  Scope  of  section. —  This  section  has  to  do  primarily  with:  (1)  who 
may  file  petitions;  and  secondarily  with:  (2)  the  practice  where  an  answer 
denies  that  the  creditors  are  less  in  number  than  twelve,  (8)  the  inter- 
vention of  creditors  other  than  the  petitioning  creditors,  and  (4)  the  dismissal 
of  petitions  other  than  on  the  merits.  It  should  always  be  read  in  connection 
with  §  18.  Its  limited  scope  and  the  other  sections  controlling  on  the  frame 
of,  the  allegations  in,  the  verification  of,  and  the  service  of  process  under, 
involuntary  petitions,  are  indicated  elsewhere. 

c.  LiabiUty  of  petitioning^  creditors  when  nnsnccessftil.^ — A  petition  filed 
by  bona  fide  creditors,  without  malice,  without  libelous  and  slanderous  charges, 
with  reasonable  grounds  for  believing  fhe  allegations  contained  in  the  petition, 
with  probable  cause,  and  upon  legal  advice,  although  not  successfully  prose- 
cuted, will  not  sustain  an  action  for  damages;^  but  where  a  bankruptcy  pro- 
ceeding is  instituted  without  probable  cause  and  with  malicious  intent,  an 
action  for  malicious  prosecution  will  lie.®  Material  allegations  in  a  petition 
in  bankruptcy  are  absolutely  privileged  and  cannot  be  made  the  basis  of  an 
action  for  libel.''  A  State  court  has  the  power  to  restrain,  by  injunction,  a 
creditor  from  prosecuting  a  fraudulent  and  oppressive  petition  in  bankruptcy 
against  a  debtor,  especially  in  cases  where  the  petitioning  creditor  has,  prior  to 
filing  the  petition,  sought  the  aid  of  the  State  court  with  reference  to  the  claim 
held  by  him.® 

IL  WHO  MAY  FILE  VOLUNTARY  PETITIONS.^ 

a.  In  general. —  Subsection  a  provides  that  any  qualified  person  may  file 
a  petition  to  be  adjudged  a  voluntary  bankrupt.  Secticm  4  prescribes  who 
may  become  a  voluntary  bankrupt.  The  discussion  under  that  section  may 
prove  useful  in  determining  whether  a  person  is  qualified.  "Any  qualified 
person"  means,  therefore,  **any  person  except  a  municipal,  railroad,  insur- 


S.  See  "Analogous  Provieions,"  9upm, 

4.  See  also  Am.  B.  R.  I>ig.  |  286. 

5.  Harvey  v.  Gartner,  34  Am.  B.  R.  301, 
67  So.  197. 

6.  Wilkinson  v.  Goodfellow-Brooks  Shoe 
Co.  (C.  C,  Mo.),  16  Am.  B.  R.  554,  141  Fed. 
218;  Matter  of  Moehs  &  Rechnitzer  (D.  C, 
N.  Y.),  22  Am.  B.  R.  286,  174  Fed.  165. 

7.  Libel,  privileged  communications. — 
Where,  in  an  action  for  libel,  the  complaint 
alleges  that  defendants  maliciously  and 
wrongfully  published  concerning  the  plain- 
tiff a  statement  in  a  petition  in  bankruptcy 
alleging  that  the  bankrupt  had  made  a  fraud- 
ulent general  assignment  and  had  removed 
end  concealed  property  with  intent  to  de- 
fraud his  creditors,  the  property  so  removed 
and  concealed  including  gomls  recently  pur- 
chased from  defendants,  and  that  a  large 
quantity  of  said  goods  were  in  the  possession 


of  the  plaintiff  and  being  offered  for  sale  by 
the  plaintiff  at  a  price  much  less  than  the 
present  market  value,  characterizing  the  ac- 
tion of  the  plaintiff  as  dishonest  and  in  col- 
lusion with  the  bankrupt  to  defraud  said 
creditors  and  also  assist  him  in  concealing 
his  assets,  the  alleged  libel  complained  of, 
being  a  statement  In  a  pleading  or  petition 
filed  in  a  court  in  pending  judicial  proceed- 
ings, pertinent  and  relevant  to  the  issue  there 
presented,  was  absolutely  privileged  and,  ap- 
pearing upon  the  face  of  the  complaint,  said 
complaint  was  demurrable.  Rose'nberg  ▼. 
Dworetaky  (Sup.  Ct.,  App.  Div.,  N.  Y.),  24 
Am.  B.  R.  583.  139  J^.  Y.  App.  Div.  617,  124 
N.  Y.  Supp.  101. 

8.  Pusey  v.  Bradley,  46  How.  Pr.  266,  1 
N.  Y.  Super.  Ct  661. 

9.  See   also  Am.   B.   R.   Dig.   f  |    121-154, 
106-199. 


59-a.] 


Who  May  File  Voluntabt  pBTiTioirfl, 


841 


?e  or  banking  corporation.^'  ^^     A  State  court  has  no  right  to  enjoin  a 

•ty  from  applying  to  the  court  of  bankruptcy  to  be  adjudged  a  voluntary 

ikrupt." 

),  Where  inTolnntary  petition  has  been  flled.^ — The  practice  of  allowing 

>aiitrupt  to  file  a  voluntary  petition  in  bankruptcy  after  an  involuntary 

ition  had  been  filed  against  him  appears  to  have  been  disapproved  by  the 

rt  under  the  act  of  1867  and  an  adjudication  upon  a  voluntary  petition 

set  aside,"  the  court  evidently  not  following  an  earlier  case  decided 
er  the  act  of  1841,  holding  that  a  debtor  might  file  a  voluntary  petition 
r  an  involuntary  petition  had  been  filed  against  him.^^  Under  the  present 
it  is  well  settled  that  the  pendency  of  an  involuntary  petition  before  adju- 
tion  will  not  prevent  an  insolvent  debtor  from  making  a  voluntary  peti- 
}^  The  debtor  has  the  right  to  avail  himself  of  the  benefits  of  the  bank- 
cy  law  on  his  own  application,  and  this  right  cannot  be  forfeited  or 
lered  ineffectual  merely  because  the  creditors*  petition  is  first  filed  and 
ling  undetermined  when  the  debtor  files  his  petition."  A  voluntary  pro- 
ing  takes  precedence  over  an  involuntary  proceeding,  unless  the  latter  is 

heard  or  has  gone  to  an  adjudication.^''  Where  both  proceedings  are 
tuted  in  the  same  court,  the  duty  arises  of  choosing  as  to  which  pro- 
ng is  for  the  best  interests  of  creditors;^  and  if  voluntary  proceedings 
mtertained  subsequent  to  the  filing  of  an  involuntary  petition,  notice 


Upon   th»  petttlon   of   a   N«w  York 
ation  to  be  adjudged  a  voluntary  Imnk- 

where  neither  the  body  of  the  peti- 
lor  the  verification,  nor  the  schedule 
d  thereto,  stated  or  riiowed  that  any 
ite  action  had  been  had  authorizing 
ing  of  the  petition  in  bankruptcy,  or 
Lzing  the  president  of  the  corporation, 
gned  and  Terlfied  it,  to  execute  the 
1  in  the  name  of  the  corporation,  it 
Id,  that  the  court  did  not  have  juris- 
to  adjudge  the  corporation  a  volun- 
inkrupt  until  it  had  a  verified  peti- 
fore  it,  showing,  as  provided  by  the 
General  Corporation  Law,  section  34, 
J  board  of  directors  at  a  meeting  duly 
id  determined  to  make  and  file  such 
on,  and  had  authorized  or  designated 
'er  or  officers  making  it,  to  execute 
te  on  behalf  of  the  corporation.  In 
rson  Casket  Co.  (D.  C,  N.  Y.),  25 
R.  663,  182  Fed.  680. 
illingin  v.  Thornton,  12  N.  B.  R.  92, 
84. 

te  also  Am.  B.  R.  Dig.  i  198. 

lie    under  former  act. —  In  the  case 

Stewart,  3  N.  B.  R  108,  Fed.  Cas. 

stn    adjudication   was  made  upon    a 

y    petition    but   the    same   was    set 

the  court  on  motion.    The  court  in 

the   motion  said:     "It  was  ufifver 

by  the  bankruptcy  act  and  no  cor- 

of  practice  can  tolerate  that  when 

•r   has   instituted  proceedings  to  en- 

debtor  into  bankruptcy  such  debtor 

i  allov^ed  to  become  a  bankrupt  and 

judicated  before  the  determination 

editor's  petition.    To  permit  such  a 

mij^ht   'work  a  most  flagrant  wrong 

rights  of  the  petitioning  creditor." 


14.  In  re  Canfield,  1  N.  Y.  Leg.  Obs.  284, 
5  Law  Rep.  415.  See  also  In  re  Davidson, 
3  N.  B.  R.  418,  Fed.  Cas.  3,599. 

1«.  In  re  Wajcelbaum  (D.  C,  N.  Y.),  3 
Am.  B.  R  392,  98  F^.  580;  In  re  Dwyer 
(D.  C,  N.  Dak.),  7  Am.  B.  R.  632,  112  Fed. 
777;  In  re  Stegar  (D.  C,  Ala.),  7  Am.  B.  R. 
065,  113  Fed.  978;  Matter  of  Carpenter  (Ref., 
N.  Y.),  25  Am.  B.  R.  161,  citing  Collier  on 
Bankruptcy  (8th  Ed.),  p.  629;  In  re  New 
Chattanooga  Hardware  Co.  (D.  C.  Tenn.),  27 
Am.  B.  R.  77,  190  Fed.  241 ;  Matter  of  Pen- 
nington &  Co.  (D.  C,  Ky.) ,  35  Am.  B.  R.  832, 
228  Fed.  388,  citing  text.  The  mere  pendency 
of  an  involuntary  petition  cannot  deprive  the 
bankruptcy  court  of  jurisdiction  to  receive 
and  consider  a  voluntary  petition ;  nor  can 
the  filing  of  a  voluntary  petition  be  a  lawful 
basis  for  entering  an  adjudication  or  taking 
any  other  step  in  the  involuntary  proceeding. 
In  re  Lachenmaier  (C.  C.  A.,  7th  Cir.),  29 
Am.  B.  B.  325,  203  Fed.  32. 

Intent  to  effect  composition. —  It  is  no 
objection  to  an  adjudication  in  voluntary 
bankruptcy  proceedings,  upon  a  petition  filed 
by  a  debtor  subsequent  to  the  filing  of  invol- 
untary petitions,  that  the  debtor  intended  to 
take  advantage  of  section  12-d(l)  of  the 
Bankruptcy  'Act  and  effect  a  composition 
with  its  creditors.  In  re  New  Chattanooga 
Hardware  Co.  (D.  C,  Tenn.),  27  Am.  B.  R. 
77,  190  Fed.  241. 

16.  Matter  of  Carpenter  (Ref.,  N.  Y.),  25 
Am.  B.  R.  161;  In  re  %Stegar  (D.  C,  Ala.)', 
7  Am.  B.  R.  665,  113  Fed.  978. 

17.  Matter  of  Pennington  A  Co.  (D.  C, 
Ky.),  35  Am.  B.  R.  832.  228  Fed.  388. 

18.  International  Silver  Co.  v.  New  York 
Jewelrv  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B. 
R.  91,  233  Fed.  945. 
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should  be  given  to  the  petitioning  creditors.  ^^  But  where  a  question  is  raised 
as  to  the  residence  or  principal  place  of  business  of  the  bankrupt,  it  has  been 
held  that  the  court  in  a  district  in  which  such  residence  or  place  of  business 
is  located  may  retain  and  exercise  exclusive  jurisdiction  notwithstanding  ihe 
subsequent  filing  of  a  voluntary  petition  in  another  district.^ 

c.  Form  of  petition  and  practice. —  Section  18  relates  to  pleadings  in  vol- 
untary bankruptcies.  It  has  seemed  more  appropriate  to  consider  under 
that  section  the  form  and  sufficiency  of  a  voluntary  petition.  The  petition 
must  be  accompanied  by  a  schedule  of  liabilities  and  assets.  This  is  consid*- 
ered  under  §  7,  and  it  is  not  necessary  to  discuss  it  further  in,  this  conneiction. 
Subsection  c  of  this  section  (§  &9)  requires  petitions  to  be  filed  in  duplicate, 
and  this  applies  to  voluntary,  as  well  as  to  involuntary  petitions. 

m.  WHO  MAY   FILE  INVOLUNTARY  PETITIONS.^ 

a.  Ll  general. —  Subsection  b  definitely  declares  as  to  what  creditors, — 
under  certain  restrictions  as  to  number  and  amount, —  may  file  a  petition 
against  a  person  alleged  to  be  bankrupt.  The  words  of  the  subsection  state 
one  of  the  jurisdictional  allegations  of  all  involuntary  petitions.^  Other 
essential  allegations  are  referred  to  elsewhere.^  This  section  is  confined  to 
creditors  and  contains  the  only  provision  of  the  act  that  expressly  defines 
who  may  file  a  petition-  in  proceedings  to  have  a  debtor  -lad judged  an  invol- 
untary, bankrupt.^  A  bankruptcy  petition  cannot  be  filed  other  than  by 
the  debtor,  save  by  (1)  a  creditor  or  creditors,  (2)  having  provable  claims,^ 
(3)  aggregating  in  excess  of  securities,  $500,^  (4)  if  but  one  creditor  peti- 
tions, he  must  aver  that  the  all'^ed  bankrupt  has  less  than  twelve  creditors 
in  all;  otherwise,  three  creditors  must  join  in  the  petition.*^  If  there  are  a 
sufficient  number  of  petitioning  creditors  holding  a  suffiicient  amount  of  provable 
claims,  bankruptcy  administration  may  be  had,  although  a  lai^e  majority  of 

19.  Matter  of  Continental  Coal  Corp.  (C.  nntary  bankruptcy,  the  aggregate  amount  of 
C.  A.,  6th  Cir.),  38  Am.  B.  R.  168,  238  Fed.  the  claims  of  the  original  petitioners  is,  be- 
113;  International  Silver  Co.  v.  New  York  fore  adjudication,  reduced  below  the  atatu- 
Jewelry  Co.  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  tory  limit  by  payments  made  by  the  alleged 
R.  91/233  Fed.  945.  bankrupt,  and  other  creditors  holding  claim's 

20.  Roszell  Bros.  v.  Continental  Coal  Corp.  to  an  amount  sufficient  to  make  the  aggregate 
(D.  C,  Ky.),  38  Am.  B.  R.  31,  236  Fed.  343;  «imountof  all  the  claims  $500  petition  to  join 
Matter  of  Continental  Coal  Corp.  {G.  C.  A.,  in  the  proceedings,  the  court  has  jnri^ liction 
6th  Cir.),  38  Am.  B.  R.  168,  238  Fed.  113.  to  enter   an  order   of   adjudication.     In   re 

21.  See  also  Am.  B.  R.  Dig.  §§  200-210.  Ryan    (D.  C,  Pa.),  7  Am.  B.  R.  562,   114 

22.  Unless   this   requirement    is    observed  '    Fed.  373. 

jurisdiction  is  not  conferred  upon  the  court.  27.  In  re  Corwin  Mfp;.  Co.  (D.  C,  i&f^s.). 

In  re  Gillette   (D.  C,  N.  Y.),  5  Am.  B.  R.  26  Am.  B.  R  269,  185  Fed.  976;  In  re  Brown 

119,  125,  104  Fed.  769;  In  re  Rogers  Milling  (D.  C,  Mo.),  7  Am.  B.  R.  102,  111  Fed.  979. 

Co.  (D.  C,  Ark.),  4  Am.  B.  R.  540,  102  Fed.  holding  that,  where  the  petition  in  an  in- 

687.     Although  it  may  be  that  such  a  de-  voluntary  proceeding  avers  that  the  creditors 

feet  is  waivable  since  it  pertains  merely  to  of  the  alleged  bankrupt  are  less  than  twelve, 

want  of  jurisdiction  of  the  person  or  thing  and  his  answer  alleges  that  his  creditors  are 

In  re  Mason   (D.  C,  N.  Car.),  3  Am.  B.  R.  more  than  twelve,  and  gives  a  list  of  thirteen 

699,  99  Fed.  256.  creditors     with     their     addresses     and     the 

28.  See  under  Sections  Two,  Three,  Four,  amounts  owing  to  them,  and  the  proof  shows 

Five  and  Eighteen  of  this  work.  that  one  of  the  creditors  has  assigned  his 

<  24.  In  re  J.  M.  Ceballos  &  Co.   (B.  C,  K.  claim'  and  joined  in  the  petition,  and  that  an- 

J.),  20  Am.  B.  R.  459,  161  Fed.  445,  451.  other  alleged  creditor  claims  that  he  is  not 

2i5.  See  post,  this   section,   creditors   who  a  creditor  at  all,  there  are  still  twelve  cred- 

have  provable  claims.  itors,  including  the  petitioning  creditor,  and 

26.  Effect  of  reduction  of  amount  of  claims  the  petition  must  be  dismissed. 
prior  to  adjudicatioiLt — Where,  in  an  in  vol- 
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e  creditors  are  favorable  to  a  general  assigmn^it  for  creditors.^  The 
Iders  of  compoeiticMi  notes  given  by  a  debtor,  whidi  were  assumed  by  a 
rpor^tion  organized  to  take  over  the  debtor's  business  are  creditors  entitled 
file  a  petition  against  the  corporation.^ 

b.  Stockboldesrs  and  officen  of  corporation*— nStockholders  as  such  are  not  cred- 
rs  of  a  bankrupt  corporation  and  may  not  file  an  involuntary  petition  against 
)  corporation,^  but  creditors  of  a  corporation,  who  are  also  directors,  are 
t  precluded  from  petitioning  for  the  adjudication  of  the  corporation  on 
}  ground  of  inability  to  pay  its  debts  merely  because  their  presence  at  a 
eting  of  the  board  of  directors  when  the  admission  was  made  was  neces- 
y  to  its  validity.^ 
).  Creditors  who  were  not  snoh  at  time  of  oommiisioiA  of  act  of  bankmptoy*-— 

ere  are  a  ntmiber  of  cases  holding  that  a  creditor  who  was  not  such  at  the 
16  of  the  commission  of  an  allied  act  of  bankruptcy  cannot  petition  his 
•tor  into  bankruptcy.^  This  appears  to  be  not  only  the  conclusion  of  the 
rts  in  well-considered  cases,  but  a  reasonable  construction.''  It  is  unques- 
lably  based  upon  the  well-established  principle  that  creditors  cannot  com- 
In  of  an  act  of  bankruptcy,  consisting  of  a  transfer  or  preference  by  the 
tor  prior  to  the  time  they  became  creditors,  unless  such  transfer  or  prefer- 
5  was  made  with  the  direct  purpose  of  defeating  their  claim.**    This  doctrine 

been  disapproved,  on  the  ground  that  the  statute  does  not  specifically 
are  that  petitioning  creditors  must  have  been  such  at  the  time  of  the 
mission  of  the  act  of  bankruptcy,"'  and  it  would  appear  that  the  weight  of 
lority  now  favors  the  proposition  that  creditors  having  provable  claims  at 
time  of  filing  the  petition  may  join  therein.** 

Number  of  creditors  and  amount  of  claims." — (1)  Time  oont  rolling  nttm- 
AND  AMOUNT. —  Thc  time  when  the  petitioning  creditors  must  be  suflScient 
umber  and  amount  is  at  the  time  of  the  adjudication.**    Creditors  other 


In   re  Perry  ft  l?Viiitney  Co.    (D.  C, 
) ,  22  Am.  B.  R.  772,  172  Fed.  745. 
Matter  of  Fleig  Mercantile  Co.   (C.  C. 
h  Cir.),  38  Am.  B.  R.  113,  237  Fed.  178. 
In  re  Eureka  Anthracite  Coal  Co.   (D. 
k.),  28  Am.  B.  R.  768,  197  Fed.  216. 
Home  Powder  Co.  v.  Gels    (C.  \J,  A., 
ir.),  29  Am.  B.  R.  580,  204  Fed.  668. 
In   re  Callison   (D.  C,  Fla.),  12  Am. 

344,    130    Fed.    987;    affd.    9ub.  nam, 

V.    Calliaon    (C.  C.  A.,  6th   Cir.),   11 
i.   R.   797,  129  Fed.  201;   In  re  Stone 
.,    Pa.),   30  Am.   B.  R.  392,  206  Fed. 
See  also  Am.B.  R.  Dig.  i  205. 
[n  re  Brinckmann  (D.  C,  Ind.),  4  Am. 

551,    103    Fed.   65;    Beers  y.    Hanlin 
,  Or.),  3  Am.  B.  R.  745,  99  Fed.  695; 
MuUer,  Fed.  Cas.  9,912;  In  re  Burke, 
as.  2  ISO. 
F^rake  v.  Callison  (C.  C.  A..  5th  Cir.), 

B.  R.  707,  129  Fed.  201.  Text  quoted 
re  Stone  (D.  C,  Pa.),  30  Am.  B.  R. 
6  Fed.  356. 

rlatter  of  Hanyan  (D.  C,  N.  Y.),  24 
.  R.  72,  180  Fed.  498,  holding  that 
tor  may  join  in  a  petition  in  an  in- 
,ry  proceeding,  if  he  have  a  provable 
igainet  the  alleged  bankruf>t  at  the 
le  petition  is  filed  and  he  is  not  dis- 
ci  to  act  as  such  where  he  became  a 


creditor  after  the  act  of  bankruptcy  alleged 
in  the  petition  was  committed.  In  the  case 
of  In  re  Perry  ft  Whitney  Co.  (D.  C,  Mass.), 

22  Am.  B.  R.  772,  172  Fed.  745  (affd.  23  Am. 
B.  R.  695,  175  Fed.  52),  the  court  stated 
that  it  should  no<f  be  held  that  a  creditor  is 
disqualified  as  a  petitioner  for  no  other 
reason  than  that  the  claim  owned  by  him 
was  not  transferred  to  him  until  after  the 
ac'  of  bankruptcy. 

86.  Emerine  v.  Tarault  ^C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  55,  219  Fed.  68;  Matter  of 
Kehoe  (C.  C.  A.,  2d  Cir.) ,  36  Am.  B.  R.  891) ; 
In  re  Perry  ft  Whitney  (C.  C.  A.,  1st  Cir.), 

23  Am.  B.  R.  695,  175  Fed.  62. 

37.  See  also  Am.  B.  R.  Dig.  |  211. 

88.  In  re  Plymouth  Cordage  Co.  (C.  C  A., 
8th  Cir.),  13  Am.  B.  R.  665,  135  Fed.  1,000. 
In  Moulton  t.  Cobum  (C.  C.  A.,  let  Cir.), 
12  Am.  B.  R.  553,  557,  131  Fed.  201,  the 
court  said:  "It  is  true  that,  according  to 
express  provisions  of  the  statute,  the  suf- 
ficiency of  the  number  of  petitioning  creditors 
is  to  be  determined  as  of  the  date  of  hearing, 
and  not  as  of  the  date  of  filing  the  original 
petition." 

State  of  claim  when  petition  is  filed  fjov- 
ems.  The  fact  that  a  petitioning  creditor 
haying  a  provable  claim  at  the  tinni  of  filing 
the  petition   subsequently  became   liable  to 


844 


Who  May  File  and  Dismiss  Petitions. 


[§  69-K 


than  original  petitioners  may  join  in  at  any  time  before  adjudication  and  be 
coimted  to  make  the  required  number  of  creditors  and  amount  of  claims,^ 
even  though  the  original  creditors  had  no  provable  claims,^  unless,  perhaps, 
in  a  case  where  the  original  petition  shows  on  its  face  that  an  insufficient 
number  of  creditors  or  an  insufficient  amount  of  claims  had  united  in  the 
petition.*^  But  debts  created  subsequent  to  the  filing  of  the  petition  not  being 
provable,  it  follows  that  creditors  whose  claims  were  created  after  such  time 
may  not  be  counted  in  making  up  the  required  number.^  Neither  can  the 
purchaser  of  a  claim,  bought  after  the  filing"^  of  the  petition  in  bankruptcy 
for  the  purpose  of  creating  an  additional  creditor,  be  counted  in  making  up 
the  statutory  number.*®  Where  only  two  petitioning  creditors  have  qualified, 
and  six  out  of  nine  intervening  creditors  are  of  unquestioned  competency, 
the  proceeding  will  be  sustained.^ 

(2)  Buying  claims  or  inducement  not  to  join, —  A  person  may  buy  up 
claims  to  make  the  required  amount  ;**^  the  debtor  may  importune  his  creditors 
to  proceed  and  the  adjudication  still  be  valid ;  ^  and  if  a  creditor  solicits  other 
creditors  to  join^  the  bankrupt  may  solicit  them  not  to  do  so  *^ 

(3)  Transactions  affecting  number  of  creditors  and  amount  of 
CLAIMS. —  Where  several  claims  are  purchased  for  the  purpose  of  instituting 
proceedings  in  bankruptcy  the  purchaser  will  be, deemed*  a  single  creditor  in 
counting  the  number  of  creditors  ;^  where  the  main  purpose  of  such  a  trans- 


the  bankrupt's  assignee  for  creditors  because 
of  a  wrongful  attadunent  is  immaterial.  In 
re  Bevins  (C.  C.  A.,  2d  Cir.),  21  Am,  B.  R. 
344,  169  Fed.  434. 

Amount  of  claims  of  petitioning  cred- 
itors.—  In  determining  the  propriety  of 
making  an  adjudication  on  an  involuntary 
petition,  it  is  not  necessary  to  determine  the 
exact  amounts  due  the  petitioning  creditors 
but  it  is  enough  that  the  petitioning  creditors 
have  shown  that  they  are  creditors,  and  to  an 
extent  sufficient  to  satisfy  the  act.  In  re 
Hughes  (D.  C,  N.  Y.),  25  Am.  B.  R.  656, 
183  Fed.  872. 

89.  Creditors  other  th^  original  peti- 
tioners may  at  any  time  before  an  ad  indi- 
cation of  bankruptcy  or  the  dismissal  of  the 
original  petition,  and  whether  before  or  after 
the  expiration  of  four  months  from  the  act 
of  bankruptcy,  join'therein  in  order  to  supply 
any  deficiency  in  the  amount  of  provaole 
claims  originally  set  forth  in  the  petition, 
insufficiency  in  amount  of  such  claims  not 
being  an  incurable  jurisdictional  defect.  In 
re  Mackey  (D.  C,  Del.),  6  Am.  B.  R.  677, 
110  Fed.  355;  In  re  Plvmouth  Cordage  Co. 
(C.  C.  A.,  8th  Cir.),  13* Am.  B.  R.  666.  135 
Fed.  1000;  In  re  Crenshaw  (D.  C,  Ala.), 
19  Am.  B.  R.  503,  156  Fed.  638;  In  re  Bed- 
dingield  (D.  C,  Ga.),  2  Am.  B.  R.  356, 
96  Fed.  190;  Hoffschlaeger  Co.  v.  Nap  (D. 
C,  Hawaii),  12  Am.  B.  R.  515,  2  U.  S.  D.  C. 
Hawaii,  96;  In  re  Romanow  (D.  C,  Mass.), 
1  Am.  B.  R.  461,  92  Fed.  510;  In  re  Charles 
Town  Light  &  Power  Co.  (D.  C,  W.  Va.), 
26  Am.  B.  R.  687,  183  Fed.  160;  In  re  Mercur 
(D.  C,  Pa.),  2  Am.  B.  R.  626,  95  Fed.  634. 

40.  In  re  Mammoth  Pine  Lumber  Co.  (D. 
C,  Ark.),  6  Am.  B.  R.  84,  109  Fed.  308. 


41.  In  re  Beddingfleld  (]>.  C,  Ga.),  2  Am. 
B.  R.  356,  96  Fed.  190. 

48.  Moulton  v.  Cobum  (C.  C.  A.,  1st  Cir.), 
12  Am.  B.  R.  653,  667,  131  Fed.  201. 

4S.  Emerine  v.  Tarault  (C.  C.  A.,  6th  Cir), 
34  Am.  B.  R.  65,  219  Fed.  68;  Matter  of 
Kehoe  (C.  C.  A.,  2d  Cir.),  36  Am.  B.  R  891. 

44.  In  re  Vastbinder  (D.  C,  Pa.),  11  Am. 

B.  R.  118,  126  Fed.  417.  See  In  re  Romanow 
(D.  C,  Mass.),  1  Am.  B.  R.  461,  92  Fed. 
610. 

45.  In  re  Woodford,  Fed.  .Oas.  17,972; 
In  re  Shouse.  Fed.  Cas.  12,816;  In  re  Bevins 
(C.  C.  A.,  2d  Cir.),  21  Am.  B.  R.  344,  165 
Fed.  434;  Matter  of  Kehoe  (C.  C.  A.,  2d 
Cir.),  36  Am.  B.  R.  891. 

46.  In  re  Bouton,  Fed.  Cas.  1,706;  Matter 
of  Brown  (D.  C,  Mo.),  7  Am.  B.  R  102, 
111  Fed.  979. 

It  is  not  illegal  for  an  attorney  to  agree 
to  pay  a  creditor's  claim  upon  his  joining 
in  an  involuntary  petition.  Bernard  v. 
Fromme,  22  Am.  B.  R.  686,  132  App.  Div. 
922,  116  N.  Y.  Supp.  807. 

47.  In  re  Brown  (D.  C,  Mo.),  7  Am.  B. 
R  102,  111  Fed.  979;  Matter  of  Kehoe  (C. 

C.  A.,  2d  Cir.),  36  Am.  B.  R.  947. 

48.  Intervening  petitioners  whose  claims 
are  in  fact  owned  by  the  original  petitioner 
are  not  existing  **  creditors  who  have  prov- 
able claims,"  and  cannot  be  considered  in 
making  up  the  requisite  number  of  petition- 
ers for  an  involuntary  adjudication;  such 
procedure  is  an  obvious  subterfuge,  and  the 
intervening  petitions  will  be  summarily  dis- 
missed. In  re  Burlington  Malting  Co.  (D: 
C,  Wis.),  6  Am.  B.  R.  369,  100  Fed.  177, 
citing  In  re  Worcester  Count v  (C.  C.  A., 
1st  Cir.),  4  Am.  B.  R.  496,  605,^102  Fed.  808« 
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3tion  is  to  take  the  administration  of  an  estate  out  of  the  State  court  where 
sarly  all  of  the  creditors  are  satisfied  that  it  should  remain,  the  bankruptcy 
>urt  should  be  slow  to  lend  its  aid,  and  ^^  should  resolve  every  doubtful 
lestion  of  law  or  fact  against  the  petitioning  creditor."^  As  where  two 
)te8  given  by  the  bankrupt  to  a  creditor  were  assigned  by  an  agent  under  claim 
authority,  but  without  the  creditor's  knowledge,  the  assignees  could  not 
>th  be  counted  as  petitioning  creditors,  it  appearing  that  the  transaction 
IS  for  the  purpose  of  securing  advantage  in  the  proceedings.*^  A  debtor,  by 
ducing  the  amount  of  his  indebtedness  to  less  than  $1,000  by  a  settlement 
th  certain  creditors  after  a  general  assignment,  cannot  prevent  other  creditors 
Iding  claims  sufficient  in  number  and  amount,  who  refused  to  so  settle,  from 
ing  an  involuntary  petition.*^^  A  transaction  devised  and  entered  into  for 
3  purpose  of  preventing  a  petition  by  a  single  creditor  by  continuing  the 
mber  of  creditors  at  more  ihsm  twelve,  being  an  indirect  method  of  defeating 
'  statute,  is  unlawful  and  void.^*    The  act  does  not  sanction  the  splitting 


).  Lowenstein  ▼.  McShane  Mfg.  Co.    (D. 
Md.),  12  Am.  B.  R.  601,  130  Fed.  1007. 
where  only  a  oomparatiyely  inocmflider- 
minority  of  the  creditors  desire  the  ad- 
istration  of  their  debtors'  estate  in  bank- 
cy,  and  the  greater  proportion  of  them 
lumber  and  amount  regard  the  general 
rnment  as  more  for  their  interests,  the 
i  do  not  warrant  the  court  in  resolving 
y  doubtful  question  of  fact  or  law  against 
petitioning  creditors,  if  there  are  three 
fide  creditors  whose  claims,  amounting 
I  to  $500,  insist  upon  bankruptcy  admln- 
tion.    In  re  Perry  &  Whitney  Co.  (D.  C, 
.),  22   Am.   B.  R.   772,   172   Fed.   745, 
23  Am.  B.  R.  695,  175  Fed.  52. 
In  re   Perry  &  Whitney  Co.    (D.  C, 
.),   22  Am.   B.   R.   772,   172   Fed.  745, 
23  Am.  B.  R.  695,  175  Fed.  52. 
Reduction  below  |1,000  by  settlement 
certain  creditors  after  general  assign- 
and  before  filing  of  petition. — ^An  al- 
bankrupt,  owing  oi^r  $4,000,  committed 
it  of  bankruptcy  by  making  an  assign- 
for  the  benefit  of  creditors  and  there- 
made  a  settlement  with  certain  of  his 
ors   by   paying  them   a  percentage  of 
claims,   receiving  releases  discharging 
nd  his  assignee  &om  all  further  liabil- 
V  them,  which  reduced  the  amount  of 
idebtedness    to   less   than    $1,000,    the 
it  required  by  (  4-b  of  the  bankruptcy 
enable  him  to  be  adjudged  an  involun- 
ankrupt.    It  was  held,  that  other  cred- 
lolding  claims  sufiicient  in  number  and 
it  who  refused  to  so  settle  could  not 
8  debarred  from  filing  a  petition  in  in- 
ary    bankruptcy    subsequent    to    such 
lent    and  within  four  months  of  the 
saion  of  such  act  of  bankruptcy,  as,  it 
seem,  the  amount  of  debts  owing  was 
3d  by  §  4-b  to  be  ascertained  as  of  the 
f   the  act  of  bankruptcy  charged,  but 
f    that   were  not  so,  the  efTeet  of  an 
nation   would  be  to  annul  the  general 
nent   and  the  dealings  thereunder  be- 
the  alleged  bankrupt  and  the  assenting 


creditors,  created,  so  far  as  the  petitioners' 
rights  were  concerned,  a  preferential  or 
fraudulent  transfer,  which,  upon  adjudicsr 
tion,  they  were  entitled  to  have  recovered 
by  the  trustee  in  bankruptcy,  and  for  that 
reason  the  debts  of  the  assenting  creditors 
should  be  counted  as  debts  owing  at  the  date 
of  the  petition.  In  re  Jacobson  (D.  C, 
Mass.),  24  Am.  B.  R.  927,  181  Fed.  870. 

52.  Assignment  of  claims  to  prevent  cred- 
itors* petition.-^Where  the  assignee  under  a 
general  assignment  for  .creditors  made  within 
the  four  months'  period  and  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
the  assignor,  took  assignments  in  writing  to 
himself  of  the  claims  of  twelve  creditors  pay- 
ing therefor  by  checks  signed  by  him  as  as- 
signee and  four  days  before  the  petition  in 
bankruptcy  was  filed,  each  of  the  said  claims 
were  assigned  by  the  assignee  to  difi'erent 
persons  for  the  same  amount  that  he  had 

Eaid  for  them,  the  purpose  of  the  parties 
nng  to  keep  claims  enough  alive  to  prevent 
a  single  creditor  from  maintaining  a  petition 
in  lumkruptcy  against  the  assignor,  is  an  at- 
tempt to  artificially  create  a  new  condition 
for  the  specific  purpose  of  defeating,  by  in- 
direct methods,  the  scheme  of  the  bankruptcy 
statute,  and  cannot  receive  the  approval  of 
the  court.  Leighton  v.  Kennedy  (C.  C.  A., 
Ist  Cir.),  12  Am.  B.  R.  229,  129  Fed.  737. 
Judge  Putnam,  in  delivering  the  opinion  in 
this  case,  said:  ''An  attempt  to  create  such 
a  condition,  and  thus  by  indirect  methods 
to  defeat  the  scheme  of  the  statute,  is  un- 
lawful and  void,  and'  so  clearly  so  that  we 
need  not  elaborate  the  proposition." 

Where  a  creditor  in  consideration  ol  the 
transfer  to  him  of  all  assets  of  his  debtor 
assumes  the  pajmient  of  all  his  debts,  except 
one,  and  under  the  State  law  becomes  abso- 
lutely liable  to  the  creditors  so  preferred  to 
the  full  amount  of  their  claims,  they  may  not, 
in  the  absence  of  dissent  on  their  part  to 
such  transfer,  be  counted  as  creditors  in  an 
effort  to  prevent  the  single  creditor  from 
maintaining     an     involuntary     petition     in 
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of  a  claim  into  parts  in  order  to  create  the  requisite  number  of  petitioning 
creditors" 

(4)  Cbeditors  who  ake  estopped  from  fiuno  petition  not  to  be 
COUNTED. —  It  is  only  such  creditors  as  may  be  petitioners  who  should  be 
counted."  A  creditor  who  has  a  voidable  preference  may  not  be  counted 
against  the  petitioner  in  computing  the  number  of  creditors  that  must  join 
in  a  petition^  until  he  surrenders  his  preferenca  If  he  surrenders  before 
adjudication  he  may  be  counted,*^*  but  in  determining  whether  the  debts  of 
the  alleged  bankrupt  aggregate  $1,000^  not  only  those  which  exist  unpaid  at 
the  time  of  filing  the  petition,  but  also  those  which  the  debtor  may  have  pref- 
erentially paid  within  four  months,  are  to  be  counted.^  Where  ike  creditors 
are  protected  by  a  guaranty  from  another  creditor  to  whom  the  assets  of  the 
banlmipt  have  been  assigned,  they  are  not  to  be  counted  as  creditors  in  an 
effort  to  prevent  the  guarantor  creditor  from  nftintaining  an  involuntary  pro- 
.  ceeding.*^"^  But  where  one  of  two  or  more  joint  makers  or  endorsers  of  a  note 
is  petitioned  against  each  of  the  co-makers  or  co-endorsers  who  are  required 
to  pay  the  note  has  a  separate  provable  claim  against  the  alleged  bankrupt 
and  may  be  counted.** 

e.  Creditors  who  have  provable  claims. —  Under  this  section  it  is  absolutely 
necessary  that  each  creditor  joining  in  an  involimtary  petition  should  be  the 
owner  of  a  demand  or  claim  provable  against  the  bankrupt  within  the  provi- 
sions of  the  act."  Whether  the  petitioning  creditor's  debt  is  provable  or  not 
is  the  important  test  in  determining  whether  his  petition  will  be  entertained. 
The  meaning  of  *' provable  debts ''*^  is  discussed  in  detail  under  §  63.    There 


bankruptcy  against  the  assignor.  In  re 
Blount  (D.  C,  Ark.),  16  Am.  B.  R.  97,  142 
Fed  263. 

53.  In  re  Tribelhorn  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  491,  137  Fed.  3,  holding  that, 
where  the  attorney  for  the  petitioning  cred- 
itors becomes  a  creditor  by  an  assi^ment  of 
a  part  of  the  claim  of  one  of  the  petitioning 
creditors  in  an  involuntary  bankruptcy  made 
after  the  filing  of  the  petition  he  may  not  be 
counted  as  a  petitioning  creditor;  In  re  In- 
dependent Thread  Co.  (D.  C,  N".  J.),  7  Am. 
B.  R.  704,  113  Fed.  998,  holding  that,  where 
a  BU^cient  number  of  creditors  are  not  will- 
ing to  file  an  involuntary  petition  against  a 
corporation,  and  for  the  purpose  of  evading 
the  requirements  of  the  statute  it  procures 
one  creditor  to  assign  part  of  its  claim  to 
third  persons,  in  order  to  create  the  neces- 
sary number  of  creditors,  their  petition  will 
be  dismissed. 

54.  In  re  Miner  (B.  C,  Mass.),  4  Am.  B. 
R.  710,  104  Fed.  620,  holding  that  creditors 
who  have  assented  to  a  general  assignment 
are  not  to  be  counted. 

55.  Creditors  holdinfc  voidable  preferences. 
■—Matter  of  Murphy  (D.  C,  Mass.),  35  Am. 
B.  R.  635,  226  Fed.  392;  ^Stevens  v.  Nave- 
McCord  Co.  (C.  C.  A.,  8th  Cir.),  17  Am. 
B.  R.  609.  150  Fed.  71,  in  which  the  court 
says:  **But  after  a  thoughtful  considera- 
tion of  this  and  other  contentions  of  coimsel, 
the  evil  of  preferences  which  the  bankrupt 
law  was  enacted  to  remove,  the  remedy  of  on 
equal    distribution    of  the   property   of  the 


bankrupt  which  it  was  passed  to  provide,  the 
prohibition  of  the  use  of  their  claims  by  pre- 
ferred creditors  until  they  surrender  them 
which  the  act  contains,  the  general  scope 
of  the  law  and  all  its  provisions  considered 
together,  and  the  duty  to  give  it  a  rational 
and  sensible  interpretation  have  forced  our 
minds  to  the  conclusion  that  it  was  the  in- 
tention of  Congress  that  creditors  who  ^old 
voidable  preferences  should  not  be  counted 
either  for  or  against  the  petition  for  an 
adjudication  in  bankruptcy  until  they  sur- 
render their  preferences.'*  Compare  McMur- 
trey  v.  Smith  (Ref.,  Tex.),  15  Am.  B.  R. 
427;  Leighton  v.  Kennedy  (C.  C.  A.,  1st 
Cir.),  12  Am.  B.  R.  229,  232,  129  Fed.  739. 

56.  In  re  Cain  (Ref.,  111.),  2  Am*.  B.  R. 
378;  In  re  Norcross  (Ref.,  Mo.),  1  Am.  B. 
R.  644;  In  re  Tirre  (D.  C,  N.  Y.),  2  Am. 
B.  R.  493,  95  Fed.  425. 

57.  In  re  Blount  (D.  C,  Ark.),  16  Am. 
B.  R.  97,  142  Fed.  263. 

58.  Wright  v.  Rumph  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  235,  238  Fed.  138. 

59.  Matter  of  HoweU  (C.  C.  A.,  2d  Cir.), 
32  Am.  B.  R.  572,  215  Fed.  1. 

60.  Provable  and  allowable  claims  distia- 
gulshed. —  The  distinction  between  "  proved  " 
and  ''allowed"  is  always  made  apparent 
throughout  the  bankruptcy  act,  and  the 
term  ''provable  claims,"  in  section  59d,  is 
not  to  be  given  the  same  meaninsr  as  allow- 
able claims.  Matter  of  Homstein  (1>.  C, 
N.  Y.),  10  Am.  B.  R.  308,  122  Fed.  266. 
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re  numerous  cases  under  the  present  law  where  a  creditor's  petition  has  been 
tacked  on  this  ground;  these  will  be  considered  here.  The  provability  of  the 
editors  should  be  established  by  at  least  prima  facie  evidence,  although  it  is 
)t  essential  that  formal  proof  be  presented.**  As  to  the  person  petitioning,  it 
IS  been  held  that  a  wife  may  do  so,®  also  where  the  petitioner  is  the  only  cred- 
)r  and  is  such,  by  virtue  of  a  judgment  for  breach  of  promise,^  and  that,  if 
?o  creditors,  stockholders  may  petition  against  their  corporation,^  or  a 
rtner  against  his  partnership,  but  not  as  mbre  stockholders  or  partners;®* 
is  clear  too,  that  the  creditors  of  a  partnership  may  file  against  an  indi- 
lual  partner.^  Depositors  in  ah  insolvent  bank  may  join  in  a  petition 
linst  a  stockholder  of  the  bank,  where  a  State  statute  makes  the  stockholder 
rsonally  liable  for  deposits.*'  A  tax  collector  cannot  file  a  petition  with- 
:  alleging  that  the  taxes  are  a  provable  claim  under  the  Stale  law.*® 
unliquidated  claim,  under  the  present  law,  not  being  yet  "provable,^' 
1  not  sustain  a  petition.**  But  it  has  been  held  that  a  creditor,  having 
unliquidated  debt,^ay  file  a  petition,  provided  the  debt  is  provable.''^ 
ether  a  surety  on  a  debt  not  due  may  file  a  petition  is  a  question.^*  That 
indorser  can  is  not  doubted,  his  claim  being  provable,''^  so  also,  if  the 
?ty  has,  on  default  of  his  principal,   assumed  the  latter^s  obligation;'"^ 


.  In  re  MeNally  Co.  (Ref.,  N.  Y.),  29 
B.  R.  772. 

In  re  N'ovak   (D.  C.,  Iowa),  4  Am.  B. 
11,  101   Fed.  800. 

In  re  Penzansky  (Ref.,  Mass.),  8  Am. 
.  99. 

In  re  Rollins,  etc.,  Co.,  2  X.  B.  N. 
088. 

See  In  re  Schenkin  &  Coney  (Ref., 
) ,  7  Am.  B.  R,  162,  aflfd.  on  this  point, 
ed.  421. 

In  re  Mercur  (D.  C,  Pa.),  2  Am.  B. 
5.  95  Fed.  634. 

In  re  Walker   (C.  C.  A.,  9th  Cir.),  21 

J.  R.   132,   164  Fed.  680.     Such  a  11a- 

is   contractual.     In   re  Brown    (C.   C. 

h   Cir.),  21  Am.  B.  R.   123,   164  Fed. 

Petition  by  tax  collector. — ^Where  pe- 
T  in  involuntary  bankruptcy  proceed- 
as  a  tax  collector  and  there  was  no  al- 
n  that  at  the  date  of  the  petition  the 
had  remained  unpaid  for  three  months 
^eing  comm^itted  to  the  collector,  the 
or  had  no  provable  claim  and  was  in- 
3  of  maintaining  the  petition,  as,  under 
issachusetts  law,  such  allegation  was 
rj  in  order  to  maintain  an  action, 
orwin  Mfg.  Co.  (D.  C,  Mass.),  26  Am. 
S69,  185  Fed.  976. 

Fnliquidated  claim. —  Beers  v.  Hanlin, 
Oreg.) ,  3  Am.  B.  R.  746,  99  Fed.  696; 
Srinckmann  (D.  C,  Ind.),  4  Am.  B. 
103  Fed.  66;  In  re  Morales  (D.  C, 
5  Am.  B.  R.  426,  J06  Fed.  761;  In 
Meadows  Gas  Co.  (D.  C,  Pa.),  7  Am. 
n,  113  Fed.  974.    See  also  Am.  B.  R. 

:06. 

1    re    Manhattan  Ice  Co.    (D.  C,  N. 

Vm.  B.  R.  408,  114  Fed.  400,  affd.  as 

tern    (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 

Fed.  604.    And  compare  In  re  Hilton 


(D.  C,  N.  Y.),  4  Am.  B.  R.  774,  104  Fed. 
981. 

A  claim  for  damages  for  breacli  of  war- 
ranty upon  the  sale  of  personal  property  is 
a  provable  debt,  and  the  amount  may  be 
liquidated  upon  a  jury  trial  demanded  upon 
a  petition  filed  against  the  debtor.  In  re 
Grant  Shoe  Co.  (D.  C,  N.  Y,);  11  Am.  B.  R. 
48,  126  Fed.  676. 

The  amount  to  be  paid  •  a  subcontractor 
for  work  and  materials  in  the  construction 
of  a  building,  under  a  contract  providing 
that  the  contractor  shall  pay  to  the  subcon- 
tractor a  certain  portion  of  the  sum  received 
from  the  owner,  is  not  a  provable  claim 
against  the  contractor,  where  the  owner  has 
not  paid  anything  "to  him.  In  re  Ellis  (C. 
C.  A.,  6th  Cir.),  16  Am.  B.  R.  221,  143  Fed. 
103. 

71.  Philips  V.  Dreher  Shoe  Co.  (D.  C,  Pa.), 
7  Am.  B.  R.  326,  112  Fed.  404,  holding  that, 
where  the  maker  of  promissory  notes  not  yet 
due  executes  a  general  assignment  for  the 
benefit  of  creditors,  thus  committing  an  act 
of  bankruptcy,  the  sureties  upon  the  notes, 
unless  they  have  paid  them,  has  no  provable 
claim,  and  no  standing  to  institute  proceed- 
ings to  have  the  maker  adjudged  an  involun- 
tary bankrupt. 

73.  In  re  Gerson  (D.  C,  Pa.),  6  Am.  B. 
R.  89,  106  Fed.  891 ;  affd.  s.  c,  6  Am.  B.  R. 
11,  107  Fed.  897. 

73.  Surety  on  defaulting  contractor's  bond 
may  ^  file  petition. — Where  in  the  absence 
of  evidence  that  the  authorities  of  a  munic- 
ipal corporation  acted  fraudulently  in  for- 
feiting and  canceling  a  contract  for  the 
execution  of  certain  work  in  connection  with 
the  city's  water  works,  because  the  work  was 
not  proceeding  satisfactorily,  and  the  surety 
company  upon  the  contractor's  bond  under 
its  contract  of  indemnity  with  its  principal. 
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and  so  can  the  holder  of  a  note  not  yet  due,  indorsed  by  the  alleged  bank- 
rupt.^* The  provability  of  such  debts  is  considered  elsewhere.'''^  Numerons 
cases  under  the  former  law  will  be  found  in  point.'* 

f.  Secured  creditors  not  to  file. —  Creditors  who  are  fully  secured  may  not 
petition.  This  seems  to  have  been  otherwise  under  the  former  law,  the  peti- 
tion being  considered  a  waiver  of  the  security.'^''  But  the  intention  under 
the  present  act  is  clear.  A  secured  debt  can  be  counted  in  dollars  only  to 
the  amount  unsecured ;  '^^  if  there  be  no  such  amount,  it  should  not  be  counted 
at  all.  It  is  doubtful  whether  the  doctrine  of  implied  waiver  will  apply 
under  the  phrasing  of  the  present  law.  If,  on  the  other  hand,  the  claim  is  not 
fully  secured,  it  may  sustain  a  petition,  provided,  when  reckoned  at  the  unse- 
cured amount,  the  required  aggregate  of  $500  is  reached.™  The  cases  seem- 
ingly contra^  under  the  former  law  are  not  in  point,  referring,  as  they  do, 
to  the  number  of  the  creditors,  rather  than  the  existence  of  a  petitioning 
creditor's  debt. 

g.  Creditors  who  have  received  preferences. — Prior  to  the  amendatory  act 
of  1903,  all  partial  payments  after  insolvency  were  preferences.  Thus,  the 
objection  was  often  made  to  involuntary  petitions  that  the  creditors  had  not 
provable  debts.  That,  in  such  cases,  it  was  well  taken  is  sustained  by  a 
number  of  authorities  imder  both  the  former  and  the  present  law.®^  If  a 
payment  to  a  creditor  was  made  more  than  four  months  prior  to  the  date  of 
the  petition,  it  is  not  preferential,  and  does  not  disqualify  him  as  a  petition- 
ing creditor.®  The  use  of  the  word  "provable"  has  been  thought  to  refer 
to  the  proof  of  a  debt  as  distinguished  from  its  allowance.®*  Some  question 
has  arisen  as  to  whether  a  preferred  creditor  has  a  "  provable ''  claim  before 
the  surrender  of  his  preference,  so  as  to  give  him  any  rights  as  a  petition- 
ing creditor.  All  debts  can  be  "proved"  whether  secured,  or  preferred,  or 
fraudulent;  they  cannot  be  "allowed"  unless  the  advantage  is  surrendered. 
It  would  seem  within  reason  to  assert  that  "provable"  must  be  here  con- 
sidered the  equivalent  of  "  allowable."  ®*    But  at  the  present  time  the  weight 


and  with  the  permiflBion  of  the  municipal 
authorities,  assumes  charge  of  and  completes 
the  work  at  an  expenditure  in  excess  of  the 
contract  price,  the  surety  company  is  en- 
titled to  be  regarded  as  having  been  lawfully 
substituted  in  the  place  of  the  contractor  for 
the  execution  of  the  work  which  it  had  guar- 
anteed, and  is  entitled  to  file  a  petition 
against  the  contractor.  Boyce  v.  Guaranty 
Cd.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  6,  111 
Fed.  138. 

74.  In  re  Rothenberg  (D.  C,  N.  Y.),  15 
Am.  B.  R.  486,  140  Fed.  7«8,  holding  that, 
under  the  present  act,  the  simple  test  is 
whether  the  claim  is  provable.  The  fact  that 
it  is  not  yet  allowable  is  immaterial. 

75.  See  under  Section  Sixty-three  of  this 
work. 

•  76.  Michads  v.  Post,  21  Wall.  398 ;  Sloan 
V.  Lewis,  22  Wall.  150;  Linn  v.  Smith,  Fed. 
Cas.  8,375;  In  re  Alexander,  Fed.  Cas.  161; 
Tn  re  Western  Savings,  etc..  Co.,  Fed.  Cas. 
17,442:  In  re  Nickodemus.  Ffed.  Cas.  10.254; 
In  re  Chamberlin,  Fed  Caa.  2,680;  In  re 
Matot,  Fed.  Cas.  9,282;  In  re  Broich.  Fed. 
Cas.  1,921;  In  re  Noesen,  Fed.  Cas.  10,288; 
In  re  Cornwall,  Fed.  Cas.  8,260. 


77.  In  re  Stansell,  Fed.  Cas.  13,293.  Com- 
pare also  In  re  Bergeron,  Fed.  Cas.  1,342; 
In  re  Hatje,  Fed.  Cas.  6.215. 

78.  Emerine  v.  Tarault  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  56,  219  Fed.  68.  Compare  In 
re  Smith  (D.  C,  K  Y.),  23  Am.  B.  R.  864, 
176  Fed.  426. 

79.  See  In  re  Hazens,  Fed.  Cas.  6,286. 

80.  In  re  Frost,  Fed.  Cas.  6,134;  In  re 
Scrafford.  Fed.  Cas.  12.656. 

81.  In  re  Rogers  Milling  Co.  (D.  C.  Ark.), 
4  Am.  B.  R.  540,  102  Fed.  687 ;  In  re  Gillette 
(D.  C,  N.  Y.),  5  Am.  B.  R.  119,  104  Fed. 
769;  In  re  Hunt,  Fed.  Cas.  6,882;  In  re 
Rado,  Fed.  Cas.  11,622;  In  re  Israel,  Fed. 
Cas.  7,111;  Clinton  v.  Mayo,  Fed.  Cas.  2,899. 

88.  In  re  Girard  Glazed  Kid  Co.  (D.  C, 
Pa.),  12  Am.  B.  R.  295,  129  Fed.  841. 

88.  See  In  re  Norcross  (Ref.,  Mo.),  1  Am. 
B.  R.  644. 

84.  This  seems  sustainable  under  the  au- 
thority of  In  re  Gillette  (D.  C.  N.  Y.),  5 
Am.  B.  R.  119;  In  re  Fishblate  Clothing  Co. 
(D.  C,  N.  Car.),  11  Am.  B.  R.  204,  125  Fed. 
986. 
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f  authority  is  opposed  to  this  doctrine,  and  the  rule  now  is  that  a  preferred 
reditor  holding  a  voidable  preference  may  present,  or  may  join  in,  a  petition 
or  an  adjudication  of  bankruptcy.®*    It  is  probable,  in  any  event,  that  where 

preferred  creditor  petitions,  or  joins  in  a  petition,  he  should  set  up  his 
illingness  to  surrender  his  preference.^ 

h.  Creditors  who  have  attachments.^ — The  cases  are  not  uniform  as  to  the 
ght  of  an  attaching  creditor  to  file  a  petition*  A  number  of  creditable  cases 
•e  to  the  eflFect  that  such  a  creditor  may  not  petition.^  There  is  some 
mbt  whether  an  attachment  less  than  four  months  old  amounts  to  a  ^^  pref- 
ence;''^  it  more  nearly  resembles  a  security.  On  broad  principles  of 
uity,  however,  it  is  an  advantage,  placing  the  creditor  having  it  out  of 
at  class  which  alone  can  file  an  involuntary  petition.  Only  after  a  sur- 
ader  of  it,  or  at  least  an  offer  to  surrender,  should  he  be  allowed  to  file.*^ 


5.  Stevens  v.  Nave-McCord  Co.  (C.  C  A., 

Cir.),  17  Am.  B.  R.  609,  150  Fed.  71; 
re  Douglass  Coal  ft  Coke  Co.  (D.  C, 
n.),  12  Am.  B.  R.  639,  661,  131  Fed.  769; 
ter  of  Murphy  (D.  C.,  Mass.),  36  Am. 
X,  635,  225  Fed.  392.    See  also  Am.  B.  R 

§  202. 
referred  creditor's  claim  proyable.—  Judge 
,  in  the  case  of  Matter  of  Homstein  (D. 
S\  Y.),  10  Am.  B.  R.  308,  321,  122  Fed. 

insists  that  equity  demands  that  those 
itors  who  have  received  a  preference  be 
red  to  file  petitions  even  if  they  have  not 
mdered  their  preferences.     He  emphati- 

dissents  from  the  text  as  contained  in 
th  edition  of  this  work,  p.  407,  and  says: 
it  '  provable '  as  used  in  the  bankruptcy 
is  to  be  considered  aa  the  equivalent  of 
nrable,'  as  used  in  the  same  act,  is  a  con- 
>n  that  ought  not  to  prevail.  Those 
3  are  not  used  in  the  act  as  equivalents, 
expressing  the  same  meaning.  Nor  are 
icts  of  or  proceedings  for  *  proving  a 
'  and  of  '  allowing  a  dum,'  the  same." 
e  case  of  In  re  Herzikopf  (D.  C,  Cal.), 
.  B.  R.  90,  118  Fed.  101,  it  is  held  that 
litor  may  be  a  petitioner  in  bankruptcy 
th  standing  the  receipt  of  a  preference 

is  unsurrendered.  Citing  In  re  Nor- 
(Ref.,  Mo.),  1  Am.  B.  R.  644;  In  re 
(Ref.,  111.),  2  Am.   B.  R.  378;   In  re 

Fed.  Cas.  No.  1,562;  In  re  California 
J  Ry.  Co.,  Fed.  Cas.  2,315;  In  re  Stan- 
id.  Cas.  No.  13,293 ;  Rankin  v.  Railway 
ed.  Cas.  No.  11,567. 

Return  of  preference. —  In  the  case  of 
Vastbinder  (D.  C,  Pa.)  11  Am.  B.  R. 
26  Fed.  417,  it  was  held  that  a  creditor 
surrender  his  preference  and  thus 
7  SiS  a,  petitioner,  and  it  is  sufficient  if 
era  to  do  so  in  the  petition.  In  re 
ite  Clothing  Co.  (D.  C,  N.  Car.),  11 
.  R.  204,  125  Fed.  986,  holding  that, 
in  an  involuntary  proceeding  it  ap- 
bhat  one  of  the  petitioning  creditors 
i^eived  a  payment  on  his  claim  within 
ir  montha^  period  which  he  had  not 
lered,  and  that  the  petitioners  had 
:ed  for  leave  to  amend  the  petition  to 
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conform  to  the  provisions  of  the  bankrupt 
law,  the  petition  will  be  dismissed. 

A  preference  whi^h  has  not  been  fraudu- 
lently obtained  does  not  estop  the  preferred 
creditor  from  filing  a  petition,  provided  he 
surrenders  such  preference.  In  re  Miller  (D. 
C,  N.  Y.),  6  Am.  B.  R.  140,  104  Fed.  764. 

A  creditor  who  has  received  a  voidable 
preference,  which  he  has  not  mentioned  in  an 
involuntary  petition,  but  which  he  offers  to 
return  on  a  hearing  before  the  referee,  and 
before  the  court,  may  be  counted  as  a  peti- 
tioning creditor,  upon  deposit  of  the  amount 
of  the  preference  with  the  clerk,  to  be  paid 
over  to  the  trustee  upon  the  latter's  appoint- 
ment. Matter  of  Murphy  ( D.  C,  Mass. ) ,  35 
Am.  B.  R.  636,  225  Fed.  392. 

87.  See  also  Am.  B.  R.  Dig.  i  204. 

88.  In  re  Burlington  Malting  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  369,  109  Fed.  777,  hold- 
ing that  a  creditor  with  an  attachment  ob- 
tained and  permitted  by  his  debtor  while 
insolvent  may  not  follow  up  his  attachment 
with  a  petition  for  an  adjudication  of  bank- 
ruptcy against  his  debtor  based  upon  the 
same  cla4m  without  a  formal  release  of  his 
levy;  In  re  Schenkein,  113  Fed.  421,  revg.  on 
this  point,  s.  c,  7  Ann.  B.  R.  162. 

89.  Compare  In  re  Schenkein  (Ref.,  N. 
Y.),  7  Am.  B.  R.  162,  with  In  re  Hazens, 
Fed,  Cas.  6,285,  and  In  re  Broich,  Fed.  Cas. 
1,921. 

90.  In  re  Schenkein  (Ref.,  N.  Y.),  7  Am, 
B.  R.  162;  In  re  Burlington  Malting  Co. 
(D.  C,  Wis.),  6  Am.  B.  R.  369,  109  Fed. 
777,  holding  that  a  creditor  with  an  attach- 
ment obtained  and  permitted  by  his  debtor 
while  insolvent  may  not  follow  up  his  attach- 
ment with  a  petition  against  his  debtor  based 
upon  the  same  claim  without  a  formal  re- 
lease of  his  levy. 

A  creditor  who  has  received  an  attach- 
ment within  the  four  months'  period  may 
be  a  petitioner  in  proceedings  to  have  his 
debtor  adjudged  a  bankrupt,  but  before  an 
order  of  adjudication  is  made  he  must  for- 
mally surrender  his  attachment  lien,  and 
in  the  meantime  the  court  of  bankruptcy 
will    restrain    all   persons    from    interfering 
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i.  Creditors  who  have  an  advantage  throngh  fraud.—- As  has  been  seen,  proofs 
of  debt  are  not  allowed  if  objection  is  made  by  a  party  in  interest  and  that 
objection  is  sustained,*^  Thns,  debts  paid  in  part  by  a  fraudulent  transfer 
would  probably  be  refused  allowance.  It  is  thought  such  claims  will  not 
sustain  a  creditor's  petition,  unless  the  petitioner  surrenders  his  fraudulent 
advantage.  Creditors  who  have  merely  connived  at  a  **  fraud  on  the  law,"  ^ 
as  well  as  those  who  have  attempted  or  accomplished  a  fraud  on  the  other 
creditors,  cannot  institute  an  involuntary  proceeding.  Neither  class,  it  seems, 
comes  into  court  with  clean  hands.  But  the  adjudication  of  an  insolent  corpo- 
ration may  not  be  defeated  because  its  directors  and  stockholders  join  in  the 
petition,  thus  preventing  a  sale  of  corporate  property  under  an  execution."* 

j.  Estoppel  of  creditors.'®^ — (l)  In  geneeal. —  If  it  appears  that  the  act  of 
bankruptcy  was  secured  by  the  connivance  of  a  creditor,  he  should  not  be  per- 
mitted to  institute  the  proceedings.®*  A  petition  may  not  be  filed  by  a  creditor 
who  procures  a  judgment  creditor  to  issue  execution  for  the  sole  and  express  ptir-s 
pose  of  enabling  him  to  file  a  petition  against  the  debtor,®^  or  by  two  petitioning 
creditors  who  fraudulently  compelled  the  bankrupt  to  pay  the  claim  of  a  third 
creditor,  thereby  reducing  the  requisite  number.^  It  is  not  immoral  or  illegal 
for  petitioning  creditors  to  solicit  the  alleged  bankrupt  not  to  defend,  where  he 
is  in  fact  insolvent  and  has  committed  an  act  of  bankruptcy,  and  this  fact  alone 
will  not  preclude  them-*®  On  general  principles  of  equity  it  would  seem 
that  a  creditor  who  is  also  an  officer  of  a  corporation  ought  not  to  be  per- 
mitted to  petition  his  debtor  (such  corporation)  into  bankruptcy  on  the  ground 


with  the  attached  property  until  an  adju- 
dication is  had  and  a  trustee  appointed,  or 
the  petition  in  bankruptcy  is  dismisBed. 
Matter  of  Hornstein  (D.  C,  N.  Y.),  10  Am. 
B.  R.  308,  122  Fed.  266. 

91.  See  generaUy  under  Section  Fifty-seven 
of  this  work. 

99.  Consult  In  re  Outwillig  (C.  C.  A.,  2d 
Cir.),  1  Am.  B.  R.  388,  92  Fed.  337;  West  v. 
Lea,  174  U.  S.  590,  2  Am.  B.  R.  463. 

93.  First  Nat.  Bank  v.  Wyoming  Vallev 
Ice  Co.  (D.  C,  Pa.),  14  Am.  B.  R.  448,  136 
Fed.   466. 

94.  See  also  Am.  B.  R.  Dig.  i  209. 

95.  In  re  Marks  Bros.  {D.  C,  Pa.),  15 
Am.  B.  R.  457,  142  Fed.  279;  Clark  v. 
Henne  (C.  C.  A.,  5th  Cir.),  11  Am.  B.  R. 
683,  127  Fed.  288;  Moulton  v.  Cobum  (C. 
€.  A.,  1st  Ci^),  12  Am.  B.  R.  653,  131  Fed. 
201;  In  re  Curtis  (D.  C,  111.),  1  Am.  B.  R. 
440,  91  Fed.  737,  affd.  2  Am.  B.  R.  440,  91 
Fed.  737,  affd.  2  Am.  B.  R.  226,  94  Fed.  630. 
And  see,  for  what  acts  do  not  constitute  an 
estoppel,  Simonson  v.  Sinsheimer,  96  Fed.  67^, 
as  affirmed  bv  C.    C.   A.,   6th  Cir.,   3   Am. 

B.  R.  824,  100  Fed.  426;  In  re  Winston  (D. 

C,  Tenn.),  10  Am.  B.  R.  171,  122  Fed.  187; 
Matter  of  Taylor  House  Association  (D.  C, 
N.  Y.),  31  Am.  B.  R.  727,  732,  209  Fed.  924; 
Perry  v.  I^npley.  Fed.  Ca«.  11,006;  Spicer  y. 
Ward,  Fed.  Cas.  13,241. 

Preference  made  with  approval  of  cred- 
itors.— ^Where  an  alleged  bankrupt  conductp 
ing  its  business  under  the  direction  of  a 
creditor's  committee,  with  the   approval   of 


the  latter,  borrowed  money  from  a  bank 
within  four  months  preceding  the  filing  of 
a  petition  against  it,  and  gave  coUateral  se- 
curity to  an  amount  greater  than  the  loan, 
and  the  trust  company  applied  the  excess 
to  the  bankrupt's  past  indebtedness  to  it,  the 
creditors  who  were  members  of  the  commit- 
tee are  estopped  from  objecting  to  the 
transfers  as  acts  of  bankrupt<;y.  Matter  of 
Freeman  Cotting  Coat  Co.  (D.  C,  Mass.), 
32  Am.  B.  R.  489,  212  Fed.  548. 

96.  In  re  Marks  Bros.  (D.  C,  Pa,),  15 
Am.  B.  R.  467,  142  Fed.  279. 

97.  Fraudulently  reducing  number  of 
creditors. — ^Where  two  of  three  petitioning 
creditors  after  filing  their  petition  colludea 
in  an  attempt  to  compel  the  allied  bank- 
rupt to  pay  tHe  claim  of  the  third  and  by 
various  means  procured  a  judgment  by  a 
justice  of  the  peace,  which  the  cdleged  bank- 
rupt was  compelled  to  and  did  pay  and 
satisfy;  and  that  thereupon  there  was  a 
failure  of  the  requisite  number  of  petition- 
ing creditors;  it  was  held  that  the  two  peti- 
tioning creditors  being  responeible  for  the 
situation  and  the  third  creditor  having  ob- 
tained the  judgment  and  payment  thereof 
and  been  allowed  to  withdraw,  the  remaining 
two  were  estopped  from  proceeding  further 
as  petitioning  creditors.  Cummins  Grocery 
Co.  V.  Talley  (C.  C.  A.,  6th  Cir.),  26  Am. 
B,  R.  484,  187  Fed.  607. 

98.  In  re  Billing  (D.  C,  Ala.),  17  Am.  B. 
R.  80,  145  Fed.  395. 
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lat  such  coiporation  has  committed  an  act  of  bankruptcy^  which  act  he 
mself  brought  about  and  caused  to  be  committed.^ 

(2)  Assent  to  ob  paeticipation  in  assignment  or  kbceivbbship, — 
lere  a  creditor  has  voluntarily  assented  to  the  administration  of  the  bankrupt's 
tate  by  means  of  an  assignment,  as  by  accepting  its  terms,  or  otherwise 
tivelj  coK>perating  in  its  execution,  he  is  estopped  from  thereafter  filing  an 
voluntary  petition  ;^^  and  this  disability  extends  to  their  subsequent  vendees, 
Mjualifying  the  latter  from  filing  an  involuntary  petition  in  bankruptcy.*^* 
)wever  a  creditor  may  not  be  estopped  where  it  appears  that  he  was  misled 
0  the  assignment  by  misstatements,***^  or  wheie  the  petitioning  creditors  had 


9.  Per  Jud^e  Ray  in  Matter  of  Taylor 
186  Association  (D.  C.,  N.  Y.),  31  Am.  B. 
J27,  733,  209  Fed.  924. 
N).  Assent  to  general  assignment. —  Utz 
lunn  Co.  V.  Emulator  Co.  (C.  C.  A.,  8th 
I,  32  Am.  B.  R.  167,  213  Fed.  315;  Des- 

V.  GaJbraith    (C.  C.  A.,  8th  Cir.),  32 

B.  R.   170,  213   Fed.    190;    Matter   of 
pe  &  Co.   (D.  C,  Cal.),  38  Am.   R.  R. 

Darham  Paper  Cb.  v.  Seaboard  Knitting  * 
i  (D.  C,  N.  Car.),  10  Am.  B.  R.  29,  121 
179;  In  re  Miner  (D.  C,  Mass.),  4  Am. 
{.  710,  104  Fed.  620;  In  re  Perry  & 
nev  Co.  (D.  C,  Mass.),  22  Am.  B.  R. 
17*2  Fed.  745,  aifd.  23  Am.  B.  R.  095, 
Fed.  52;  in  this  same  case  (22  Am.  B. 
10),  on  the  petition  of  one  of  the  bank- 
3  creditors  to  intervene  it  was  held  that 
;  the  holder  of  a  note  against  a  debtor 
mowledge  that  he  had  made  an  assign- 

for  cr^itors,  allowed  four  months  to 
*  without  any  attempt  to  become  a  party 
nkruptcy  proceedings,  charging  said  as- 
ent  as  an  act  of  bankruptcy,  both  he 
;he  assignee  of  the  note  are  estopped 
maintaining  the  bankruptcy  petition, 
are  Hays  v.  Wagner  (C.  C.  A-,  6th  Cir.) , 
1.  B.  R.  163,  150  Fed.  533. 
the  case  of  Simona  t.  Sinsheimer,  3 
J.  R.  824,  37  C.  C.  A.  387,  95  Fed.  948, 

Taft  said:  ''Where  a  debtor  makes 
sral  assignment  for  the  benefit  of  his 
>rs,  and  judicial  proceedings  are  insti- 
to  enforce  and  carry  out  the  assign- 
creditors  who,  on  being  made  parties 
fi  proceedings,  do  not  repudiate  the  as- 
mi,  nor  begin  proceedings  in  bank- 
,  but  file  their  claims  under  the  as- 
•nt,  and  participate  in  the  administra- 
'  the  estate,  and  suffer  the  assignee  to 
e  property  and  collect  the  proceeds, 
ng  a  delay  of  several  months,  and  the 
ng  of  costs  and  expenses,  are  estopped 
ter  to  file  a  petition  in  involuntary 
ptcy  against  the  assignor  based  solely 
j^oiind  of  the  assignment." 
re,  upon  an  insolvent  debtor's  making  a 
I  assi^inent  for  the  benefit  of  cred- 
•ertain  creditors  have  voluntarily  he- 
arties to  such  assignment  proceedings, 
reditors  by  assenting  to  the  aseign- 
.re  estopped  from  inrtituting  involun- 
ankmptcy  proceedings   against   their 

basea   upon  such  assignment  as  an 


act  of  bankruptcy.  In  re  Romanow  (D. 
C,  Mass.),  1  Am.  B.  R.  461,  »2  Fed. 
510,  citing  Perry  v.  Langley,  19  Fed. 
Cas.  282,  283,  where  the  court  said :  **  If  the 
proof  was  that  Perry  had  advised  the  making 
of  the  assignmeht,  or  after  its  execution  had 
expressly  given  his  assent  to  it,  as  a  creditor 
of  I/angley,  he  would  have  been  precluded 
from  insisting  on  it  as  an  act  of  bankruptcy, 
and  could  not  have  maintained  a  standing  in 
this  court  a»  a  petitioning  creditor." 

Creditors,  assenting  in  writing  to  a  com- 
mon-law  assignment  for  the  benefit  of  cred- 
itors, are  not,  except  under  special  circum- 
stances, entitled  to  join  in  an  involuntary 
petition,  alleging  as  the  sole  act  of  bank- 
ruptcy the  msdcing  of  such  assignment.  Moul- 
ton  V.  Cobum  (C.  C.  A.,  1st  Cir.),  12  Am.  B. 
R.  553,  131  Fed.  201,  affg.  11  Am.  B.  R.  212. 

Where,  upon  the  proposal  made  at  a  meet- 
ing of  all  the  creditors  but  one,  of  an  insolv- 
ent debtor,  he  executes  a  transfer  in  the  form 
of  a  deed  of  trust  or  chattel  mortgage  in 
the  usual  form,  with  power  of  sale  and  con- 
dition of  defeasance  of  his  stock  of  goods, 
etc.,  to  a  trustee,  the  creditors  are  estopped 
from  setting  up  such  conveyance  as  a  ground 
of  bankruptcy.  Clark  v.  Henne  ( C.  C.  A.,  5th 
Cir.),  11  Am.  B.  R.  583,  127  Fed.  288. 

In  the  Territory  of  Hawaii,  there  being 
no  insolvent  laws,  creditors  assenting  to  an 
assignment  for  the  benefit  of  creditors,  and 
acting  imder  it  to  the  extent  of  filing  claims, 
are  not  thereby  estopped  from  petitioning 
for  a  decree  of  bankruptcy  against  the  as- 
signor. Matter  of  Hirose  (D.  C,  Hawaii), 
12  Am.  B.  R.  154,  2  U.  S.,  D.  C.  Hawaii,  111. 

Creditor  participating  in  proceeding  under 
State  law. — ^A  creditor  participating  in  pro- 
ceedings under  a  State  insolvency  law  which 
are  void  because  the  operation  of  such  law 
has  been  suspended  by  the  bankruptcy  act, 
is  not  estopped  from  attacking  such  proceed- 
ings and  joining  in  a  petition  to  have  the 
debtor  adjudicated  an  involuntary  bankrupt. 
In  re  Weedman  Stave  Co.,  (D.  C.  Ark.),  29 
Am.  B.  R.  460,  199  Fed.  948. 

101.  Utz  k  Dunn  Co.  v.  Regulator  Co. 
(C.  C.  A.,  8th  Cir.),  32  Am.  B.  "R.  167,  213 
Fed.  315. 

102.  Matter  of  Canner  (Ref.,  Mass.),  21 
Am.  B.  R.  199,  affd.  sub  nom.  Canner  v. 
Tapper  Co.  (C.  C.  A.,  1st  Cir.),  21  Am.  B. 
R.  872,  168  Fed.  519. 
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simply  filed  tl^eir  claims  as  required  by  the  State  law,  but  had  not  by  any 
other  act  assented  to  or  participated  in  or  made  themselves  parties  to  the 
assignment  complained  of  as  an  act  of  bankruptcy.^^  The  same  estoppel 
exists  where  the  creditor  has  been  an  active  and  voluntary  participant  in 
receivership  proceedings  in  a  State  court/*^  but  the  mere  fact  that  such  pro- 
ceedings have  been  brought  and  a  creditor  has  filed  a  claim  with  the  receiver 
appointed  therein  as  required  by  the  practice  of  the  court,  will  not  prevent  his 
subsequent  participation  in  bankruptcy  proceedings  against  the  debtor.^**  But 
if  the  participation  in  receivership  proceedings  extends  so  far  as  the  accept- 
ance of  dividends  the  creditor  is  estopped.^^ 

k.  Counting  creditors  when  but  one  creditor  petitions.^^ — Subsection  b  also 
provides  that  where  all  the  creditors  are  less  than  twelve,  one  of  such  creditors 
whose  claim  equals  the  sum  of  $500  may  file  a  petition.  The  doctrines  already 
declared  also  apply  where  the  sole  question  is  the  number  of  creditors  in  a 
given  case.  Only  persons  having  provable  debts^***  can  be  counted.  Where 
the  total  of  the  indebtedness  is  at  issue,  all  debts  preferentially  paid  must  be 
counted.**  A  preferred  creditor  may  not  be  counted  against  a  petition,  nor 
in  computing  the  number  of  creditors  that  must  join  in  the  petition,  unless 
he  first  surrenders  his  preference.  But,  if  he  surrenders  his  preference  before 
the  adjudication,  he  may  be  counted  after  the  surrender. *^^  Were  it  not  for 
these  rules,  a  debtor  might  often  successftllly  resist  a  petition  by  collusion 
with  creditors  whom  he  had  preferred.  It  seems  to  be  the  rule  that  where, 
upon  the  filing  of  an  involimtary  petition  in  bankruptcy,  there  are  not  the 
proper  number  of  petitioning  creditors  nor  a  sufficient  amount  of  claims  to 
support  the  petition,  but  subsequently  and  before  the  adjudication  other  cred- 
itors enter  their  appearances  and  join  in  the  petition,  such  creditors  and  the 
amounts  of  their  claims  will  be  reckoned  in  making  up  the  number  of  the 


108.  In  re  Curtis  (D.  C,  lU.),  1  Am.  B.  R. 
440,  91  Fed.  737,  affd.  2  Am.  B.  R.  226,  94 
Fed.  630.  See  also  Durham  Paper  Co.  ▼. 
Seaboard  Knitting  Mills  (D.  C,  N.  Car.), 
10  Am.  B.  R.  29,  121  Fed.  179. 

104.  Lowenstein  v.  McShane  Mfg.  Co.  (D. 
C,  Md.),  12  Am.  B.  R.  601,  130  Fed.  107; 
Woodford  v.  Diamond  State  Steel  Co.  (D. 
C,  Del.),  15  Am.  B.  R.  31,  138  Fed.  682. 
Matter  of  Commonwealth  Lumber  Co.  (D.  C, 
Wash.),  36  Am.  B.  R.  202,  223  Fed.  667;  In 
re  Gold  Run  Mining  ft  Tunnel  Co.  (D.  C, 
Col.),  20  Am.  B.  R.  563,  200  Fed.  162;  Ohio 
Motor  Car  Co.  v.  Eiseman  Magneto  Co.'  (C. 
C.  A.,  6th  Cir.),  36  Am.  B.  R.  237,  230  Fed. 
370. 

106.  Filing  claim  in  receivership  proceed- 
ings.—  The  fact  that  proceedings  have  been 
instituted  in  a  State  court  and  are  being  con- 
ducted under  a  statute  authorizing  any  cred- 
itor of  an  insolvent  corporation  to  institute 
an  action  in  the  nature  of  a  creditor's  bill, 
for  the  purpose  of  winding  up  the  business, 
and,  through  the  medium  of  a  receiver,  bring- 
ing to  sale  its  property  and  paying  the  pro- 
ceeds to  the  creditors  according  to  their 
priorities,  does  not  preclude  the  creditors 
from  petitioning  to  have  the  corporation 
adjudged  a  bankrupt  and  have  its  assets  ad- 
ministered in  the  bankruptcy  court.  While 
tihe  mere  filing  of  a  claim  with  a  receiver 


appointed  in  such  proceedings  will  not  op- 
erate to  estop  the  creditor  from  thereafter 
joining  in  a  petition  to  have  the  insolvent 
adjudged  bankrupt,  still,  if  with  full  knowl- 
edge of  his  rights,  a  creditor  delays  sudi 
action,  making  no  suggestion  to  those  inter- 
ested in  the  administration  of  the  estate 
until  the  property  is  sold,  expenses  incurred, 
and  the  rights  of  innocent  persons  attached, 
he  will  not  be  permitted  to  proceed  in  a 
bankruptcy  court  after  long  delay,  upon  the 
sole  ground  that  an  assignment  was  mad^  or 
a  receiver  appointed.  Matter  of  McKinnon 
Co.  (D.  C,  N.  C),  38  Am.  B.  R.  727,  237 
Fed.  869. 

106.  Ohio  Motor  Car  Co.  v.  Eiseman  (C. 
C.  A.,  6th  Cir.),  36  Am.  B.  R.  237,  230  Fed. 
370. 

107.  See  also  Am.  B.  R.  Dig.  |  211. 

108.  Bankr.  Act,  S  1(9)  ;  note  the  excep- 
tion of  employees  and  laborers,,  discussed 
later.  Compare  on  this,  In  re  Barrett  Co., 
2  N.  B.  NT.  Rep.  80. 

109.  In  re  Norcross  (Ref.,  Mo.),  1  Am.  B. 
R.  644;  In  re  Tirre  (D.  C,  N.  Y.),  2  Am. 
B.  R.  493,  96  Fed.  425.  See  also  In  re  Oain 
(Ref.,  111.),  2  Am.  B.  R.  378,  and  In  re 
Barrett  Co.,  2  N.  B.  Rep.  80. 

110.  Stevens  v.  Nave-McCord  Co.  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  600,  617,  160  Fed. 
71. 
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creditors  and  the  amount  of  claims  necessary  to  support  an  inToluntary  petition 
in  bankruptcy.     The  number  of  creditors  should  be  reckoned-  as  of  llie  date 
of  the  petition."* 
L  Involimtary  petitiosB  nuut  be  in  duplicate. —  (1)   In  general. — Although 

this  seems  to  mean  two  petitions,  each  an  original  and  not  an  original  and  a 
copy/^  it  has  been  held  that  the  statute  is  fully  satisfied  by  filing  an  original 
and  a  certified  copy  of  the  original  prior  to  the  four  months'  period.^^*  These 
papers  must  be  filed  with  the  clerk;  handing  them  to  him  out  of  his  office, 
while  not  usual,  is  enough. ^^^  The  duplicate  is  served  with  the  subpoena  on 
the  alleged  bankrupt. 

(2)  Waiver  of  duplicate. — As  the  only  benefit  of  filing  a  duplicate 
petition  is  to  enable  .the  debtor  to  answer  more  speedily  and  conveniently, 
an  answer  without  a  demand  of  the  privilege  is  a  waiver  of  it.  It  estops  the 
debtor  from  thereafter  insisting  upon  it,  because  it  leads  the  petitioner  to 
proceed  and  to  incur  expense  in  reliance  upon  the  renunciation  of  the  privilege 
which  has  become  functus  officio  by  the  answer.*" 

ly.  PRACTICE  IF  ANSWER  AVERS  MORE  THAN  TWELVE  CREDITORS. 

a«  In  general. — -.Though  the  policy  of  the  law  is  to  require  the  concurrence 
of  at  least  three  creditors  in  a  petition,  subsection  d,  in  connection  wil^  sub- 
section /,  in  practice,  results  in  petitions  by  one  creditor  in  most  cases  where 
there  is  neither  time  nor  opportunity  to  ascertain  whether  the  alleged  debtor 
has  twelve  or  more.  As  a  consequence,  even  if  an  answer  alleging  that  num- 
ber of  creditors  is  interposed,  the  quota  of  three  is  easily  supplied  by  inter- 
veners, and  a  bankruptcy  through  one  creditor  in  $500  is  nearly  as  easy  as 
it  was  under  the  former  law  before  the  amendments  of  1874^  The  allegation 
that  the  creditors  are  less  than  twelve  can,  nay,  often  must  be,  on  information 
and  belief,  and,  if  so,  it  seems,  sufficient."*'  Insufficiency  in  the  allegation 
as  to  the  number  of  creditors  is  not  an  incurable  jurisdictional  defect.^^^ 

b.  Filing  "list  of  creditors."  —  The  *'list  of  creditors"  required  of  the 
defendant  debtor  by  §  59-d  of  the  statute,  when  he  sets  up  as  a  defense  to  a 
petition  by  a  single  creditor  that  the  number  of  his  creditors  is  more  than 
twelve,  must  contain,  besides  the  bare  names  and  addresses  of  such  creditors, 
at  least  a  statement  of  the  amount  due  each  creditor,  the  date  of  the'  debt, 
when  due,  whether  due  by  note  or  account  or  by  some  form  'of  contract,  th^ 
consideration  therefor,  whether  owned  jointly  with  another,  as  partner  or 
otherwise,  and  such  full  particulars  as  will  enable  the  petitioning  creditor  to 

111.    Moulton   V.    Cobum    (C.  C.    A.,    Ist  IIS.  Millan  v.  Exchange  Bank  of  "Manning- 

Cir.),  12  Am.  B.  R.  653,  131  Fed.  201,  affg.  ton   (C.  C.  A.,  4th  Cir.),  24  Am.  B.  R.  889, 

11   Am.  B.  R.  212,  holding  that,  in  deter-  183  Fed.  753. 

mining  whether,  upon  a  petition  filed  by  a  114.   Compare  under  Section   Eighteen   of 

single  creditor,  the  number  of  creditors  of  this  work.    See  also  Am.  B.  R.  IHg.  |f>  232- 

an    alleged   bankrupt   is   less    than    twelve,  234. 

thirteen  creditors,  induced  by  the  bankrupts'  116.  In  re  Plymouth  Cordage  Co.  (C.  C.  A., 

assignee  under  a  general  assignment  acting  9th    Cir.),    13    Am.    B.    R.    665,    135:    Fed. 

in  l^half  of  creditors  not  to  join  in  the  peti-  1000. 

tion,  should  be  counted.  116.  In    re   Scamman,    Fed.    Cas.    12,427 ; 

lis.  In  re  Dupree,  97  Fed.  28;  In  re  Ste-  Perrin  &  Gaff  Mfg.  Co.  v.  Peale,  Fed.  Cas. 

yenson    (D.  C,  Del.),  2  Am.  B.   R.  66,  94  10,981;  In  re  Mann,  Fed.  Cas.  9,033. 

Fed.   110.     In  each  of  these  cases  a  single  117.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13 

papner  had  been  filed  within  the  four  months'  Am.  B.  R.  362,  68  C.  C.  A.  340,  136  Fed.  78. 

period.    In  each  of  them  an  application  was  See  infra  this  section,  Amendments  of  Peti* 

made  after  the  four  months  had  expired  to  turn, 
permit  the  filing  nunc  pro  tunc  of  a  copy 
or  a  duplicate  original. 
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negotiate  with  others  to  join  with  him  in  the  petition  and  save  the  necessity 
and  cost  of  a  reference  to  ascertain  the  facts.  There  should  be  no  conceahnent 
of  the»e  particulars  by  the  debtor  in  making  such  a  defense.  If  the  particulars 
of  the  debts  contained'  in  the  list  of  creditors,  where  it  is  allied  by  debtor 
that  his  debts  are  more  than  twelve  in  number,  are  not  disclosed  in  the  answer 
of  the  defendant,  the  court  will,  if  necessary;  refer  the  case  to  ascertain  them, 
and  thus  settle  any  dispute  between  the  parties  concerning  them,^^ 

€.-  Practice. —  The  practice  on  such  an  answer  is  distinctly  marked  out  in 
this  subsection.^^  A  practical  difficulty  arises  where  a  reference  has  been 
made  to  a  special  master.  He  is  not  "  tiie  court "  and  cannot,  therefore,  give 
the  notice  to  the  other  creditors.  This  difficulty  is  usually  met  either  by 
obtaining  from  the  court  an  order  directing  him  so  to  do,  or  by  a  stipulation 
of  the  parties.  The  mode  of  service  of  the  notice  is  left  to  the  discretion  of 
the  court ;  if  the  creditors  named  were  actually  served  in  time  to  intervene, 
the  mode  of  service  is' immaterial.*^  If  other  creditors  "join  in,"  they  must 
do  so  in  the  court  proper  and  not  before  the  sjpecial  master.  Where  such  an 
answer  raises  other  questions  and  other  creditors  do  not  intervene,  the  evidence 
should  at  first  be  confined  to  the  single  question  of  the  number  of  creditors; 
the  burden  is  on  the  allied  bankrupt  If  the  decision. is  with  him,  the 
petition  must  be  dismissed.  The  words  "such  hearing'*  clearly  refer  to  a 
trial  of  this  issue  only.  Creditors  may  join  in  at  any  time  before  the  evidence 
thereon  is  closed.     The  cases  under  the  former  law  are  often  in  point.^^ 

V.  EXCLUSION  OF  EMPLOYEES,  RELATIVES  AND  OFFICERS. 

Subsection  e  excludes  from  the  computation  the  bankrupt's  employees  and 
relatives  within  Ihe  third  d^ree^  While  claimants  who  have  an  advantage 
in  dollars  are  not  excluded  in  ascertaining  the  number  of  creditors,  those  pre- 
sumably in  the  control  of  the  bankrupt  are.  The  purpose — to  prevent  the 
creation  of  fictitious  debts  and  thereby  the  number  of  creditors  where  less  than 
twelve  are  alleged  —  is  clear.  But  the  subsection  hardly  goes  far  enough 
to  prevent  that  evil.  In  line  with  its  policy,  it  has  been  held  that  the  officers 
of  a  bankrupt  corporation,  who  are  also  its  creditors,  should  be  excluded.*^ 
This  may  be  doubted. ^^  The  subsection  is  by  way  of  limitation  and  should 
be  construed  strictly.  Only  employees  at  the  time  of  the  bankruptcy  and 
relatives  by  consanguinity  or  affinity  within  the  third  degree  shoiild  be 
excluded.  The  statute  is  silent  concerning  whether,  being  so  excluded,  these 
classes  may  be  petitioning  or  intervening  creditors.  It  has  been  held  that 
a  relative  who  may  not  be  counted  in  computing  the  number  of  creditors  may 
,  bring  a  petition.*^ 


118.  W.  A.  Gage  &  Co.  v.  Bell  (D.  C, 
Tenn.),  10  Am.  B.  R.  696,  124  Fed.  371. 

119.  That  the  list  of  creditors  mtist  be 
"under  oath,"  compare  In  re  Steinman,  Fed. 
Cas.  13,357;  In  re  Hymes,  Fed.  Cas.  6,986. 
See  also  "Supplemental  Forms,"  post. 

120.  In  re  Tribelhorn  (G.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  491,  137  Fed.  3. 

121.  Robinson  v.  Hanway,  Fed.  Cas.  11,- 
963 ;  In  re  Sheffer,  Fed.  Caa.  12.742. 

122.  In  re  Barrett  Co.,  2  N.  B.  N.  Rep.  80. 

123.  Creditors  of  a  corporation,  who  are 
also  directors,    are  not  precluded  from  pe- 


titioning for  the  adjudication  of  the  cor- 
poration in  bankruptcy  on  the  ground  that 
it  had  admitted  its  inability  to  pay  its  debts 
and  its  willingness  to  be  adjudgeid  a  bank- 
rupt on  that  ground,  merely  because  their 
presence  at  the  meeting  of  the  board  of 
directors,  when  such  admission  was  made, 
was  necessary  to  its  validity.  Home  Pow- 
der Co.  V.  Geis  (C.  C.  A.,  «th  Cir.),  29  Am. 
B.  R.  580,  204   Fed.   568. 

124.  Perkins  v.  Dorman   (D.  C,  N.  Mex.), 
30  Am.  B.  R.  767,  208  Fed.  858. 
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VL  INtSRVSllTIOH  BT  OTHSR  CSEDIIOSS.» 

8.  In  gennal. — After  the  amendments  of  1876,  intervention  by  other  cred- 
ors,  under  the  previous  law,  was  r^ulated  by  statute.  The  time,  ten  days, 
as  rather  short  There  is  no  such  limitation  in  the  present  law.  Creditors 
her  than  the  original  petitioners  may,  at  any  time,  enter  their  appearance 
id  join  in  the  petition,  and  creditors  so  joinmg  in  a  petition  subsequent  to 
}  filing  may  be  counted  in  making  up  the  number  of  creditors  and  amount 

claims  required  by  the  act  to  support  the  petition.^*  Application  by  a 
Tty  in  interest  to  intervene  in  an  involuntary  proceeding  calls  for  the 
ercise  by  the  court  of  a  sound  discretion  in  determining  in  the  first  place 
lether  the  leave  ought  to  be  granted. ^^  Under  subsection  /  it  is  now  well 
tied  that  creditors  may  join  at  any  time  before  adjudication,  even  though 
be  more  than  four  months  after  the  act  of  bankruptcy  was  committed,  and 
!1  be  counted  to  make  up  the  number  of  creditors  and  the  amount  of  claims 
uired  by  the  act,**  but  a  delay  of  a  year  has  bfeen  thought  unreasonable 
I  permission  to  intervene  refused.*^  No  settlement  that  the  petitioning 
ditors  make  can  defeat  the  right **^    If  the  original  petitioners  withdraw, 

creditors  who  intervene  prior  to  such  withdrawal  wiH  be  permitted  to 
tinue  the  proceeding,  although  such  intervention  is  more  than  four  months 
sequent  to  the  alleged  act  of  bankruptcy,^*^  and  the  adjudication  will 


9.  See  also  Am.  B.  R.  Dig.  |  267. 
6.  In  re  Crenshaw  (D.  C,  AU.),  19  Am. 
.  502,  156  Fed.  638. 

licy  jof  act. —  The  court  in  the  exercise 
i  discretion  in  grantbig  or  refusing  leave 
terrene  should  take  notice  of  the  policy 
fi  is  evidenced  by  the  provision  of  sec- 
59-f  that  creditors  other  than  the  origl- 
etitioners  may  at  any  time  enter  their 
ranee  and  file  an  answer  and  be  heard 
position  to  the  prayer  of  the  petition, 
t  V.  Wauchula  Mfg.  ft  Timber  Co. 
.  A.,  6th  Cir.),  36  Am.  B.  R.  810,  229 
577. 

Abbott  V.  Wauchula  Manufacturing  ft 
r  Co.  (C.  C.  A.,  6th  Cir.),  36  Am.  B. 
I,  229  Fed.  677. 

Ohio  Motor  Car  Co.  v.  Eiseman  (C.  C. 
h  Cir.),  36  Am.  B.  R.  237,  230  Fed. 
Tn  re  Charles  Town  Light  ft  Power 
).  C,  W.  Va.),  25  Am.  B.  R.  687,  188 
80;  In  re  Stein  (C.  C.  A.,  2d  Cir.),  6 
.   R.   288,    106  Fed.  749,  45  C.  C.  A. 

re  Plymouth  Cordage  Co.  (C.  C.  A., 
r.),  13  Am.  B.  R.  665,  135  Fed.  1000, 
C.  A.  434;  In  re  Romanow  (D.  C., 
,  1  Am.  B.  R.  461,  92  Fed.  510,  612; 
/fercTir  (D.  C,  Pa.),  2  Am.  B.  R.  626, 
.    634. 

as  before  adjudication. —  In  the 
ase,    supra.  Judge  Wallace,  after  re- 

to  the  provision  which  authorizes 
B  other  than  original  petitioners 
y  time  **  to  enter  their  appearance 
I  in  the  petition,  said:  ''It  is  urged 
permit  other  creditors  to  procure  an 
.tion  i^ho  have  not  sought  to  do  so 
ter  four  months  have  elapsed  since 
of  bankruptcy  would  enahle  them  to 
conveyances  and  sales   as   fraudu- 


lent or  preferential  which  could  not  he  done 
otherwise,  and  ihight  work  injustice  to  those 
whose  titles  had  hy  lapse  of  time  hecome 
safe.  Nothing  in  the  hankrupt  act  indicates 
a  solicitude  for  the  protection  of  fraudu- 
lent vendees,  and  if  creditors  whose  prefer- 
ences may  he  disturbed  have* any  equities  to 
urge  against  an  adjudication,  they  are  au- 
thorized by  section  69  to  intervene  and  pre- 
sent theuL  And,  even  if  imaginable  cases  of 
hardship  may  arise,  the  plain  language  of 
the  act,  authorizing  creditors  'at  any  time' 
tQ  join  in  the  original  petition,  cannot  be 
diar^^rded.'* 

189.  In  re  Jemison  Mercantile  Co.  (C.  C. 
A.,  6th  Cir.),  7  Am.  B.  R.  688,  112  Fed.  966, 
holding  that,  where  the  petition  for  an  in- 
vohmtary  adjudication  is  dismissed  upon 
the  request  of  the  petitioning  creditors,  the 
application  of  other  creditors  for  a  rein- 
statement of  the  proceedings  may  after  the 
lapse  of  a  year  be  denied  with  costs  upon 
the  ground  of  imreasonable  delay.  Com- 
pare also  Citizens'  Nat.  Bank.  v.  Cass,  Fed. 
Cas.  2,732. 

130.  In  re  Calendar,  Fed.  Cas.  2,307;  In 
re  Buchanan,  Fed.  Cas.  2,073. 

131.  Matter  of  Bolognesi  (C.  C.  A.,  2d 
Cir.) ,  34  Am.  B.  R.  692, 223  Fed.  771  in  which 
the  court  said:  "The  original  petition  was 
undoubtedly  valid  on  its  face,  and  gave  the 
court  jurisdiction.  Matter  of  New  York 
Tunnel  Company  (C.  C.  A.,  2d  Cir.),  21  Am. 
B.  R.  531,  166  Fed.  284,  92  C.  C.  A.  202. 
When  that  petition  was  filed  a  proceeding 
became  pending  in  the  District  Court,  ini- 
tiated in  accordance  with  the  statute  and  in 
which  creditors  who  had  not  participated  in 
its  initiation  were  entitled  to  intervene. 
Bankruptcy  Act,   section   69-f.     We  do  not 
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operate  on  preferences  within  four  months  of  the  original  filing.  ^^  In  such 
a  case,  the  intervening  petitioners  need  not  be  three  in  numbef  or  have  debts 
aggregating  $500.*^  But  intervention  will  not  be  ordered  where  the  original 
petition  was  on  its  face  defective  in  number  or  amount;^**  nor  will  it  be 
permitted,  as  a  matter  of  right,  after  a  hearing  and  a  dismissal  of  the 
petition  ;^^  nor  will  intervention  be  permitted  where  the  original  petition  was 
signed  by  creditors  who  were  estopped  from  filing  a  petition.^**  But  it  has 
been  held  that  an  intervening  petition  seasonably  and  properly  filed  should 
not  be  dismissed  where  the  intervening  creditors  were  not  awaSre  of  an  estoppel 
against  the  principal  petitioners,  if  the  original  petition  was  brought  in  good 
faith  and  was  good  upon  its  face.^^  A  creditor  cannot  intervene  to  oppose 
a  voluntary  petition  on  the  ground  that  the  petitioner  is  not  insolvent*** 


think  that  the  mere  circmnstanoe  that  their 
iiiterFentioa  come  so  long  after  the  «et  of 
bankruptcy  that  they  could  not  then  hare 
originated  a  proceeding  bars  them  from  inter- 
venmg  in  a  pending  proceeding;  their  adop- 
tion of  the  original  petition  related  bade  to 
the  date  it  waa  filed  because  it  was  good  and 
needed  no  amendment.  Certainly  the  original 
proceeding  cannot  be  held  to  be  a  vMd  one, 
because  facts  may  be  shown  in  affirmatiye 
defense  which  may  wmstitute  an  estoppel 
against  the  original  petitioners  taking  ad- 
vantage of  the  act  of  bankruptcy.  Kb  doubt 
any  petitioner  may  be  allowed  to  withdraw, 
in  the  court's  discretion.  If  the  original  pe- 
titioners so  withdraw,  before  others  intervene, 
that  ends  the  proceeding  completely;  there 
is  nothing  left  .to  intervene  in.  But  until 
they  do  withdraw  there  is  a  proceeding,  in 
which  others  may  intervene;  and  if  others 
have  done  so,  in  the  lifetime  of  the  proceed- 
ing, isubsequent  withdrawal  of  the  originat- 
ors will  leave  the  interveners  free  to  pro- 
ceed. In  re  Cronin  (1>.  C,  Mass.),  3  Am. 
B.  R.  652,  98  Fed.  5S4.  If  the  opinion  ift 
Despres  v.  Galbraith  (C.  C.  A.,  8th  ar.), 
32  Am.  B.  R.  170,  213  Fed.  190,  in  which  the 
court  seems  to  have  held  that  tlie  original 
petition  waa  void,  be  construed  to  hold  that 
intervention  under  a  valid  petition,  four 
months  after  the  act  of  bankruptcy  and  be- 
fore the  original  proceeding  was  dismissed 
gives  the  interveners  no  right  to  proceed,  we 
cannot  concur." 

13a.  In  re  Lacey,  Fed.  Cas.  7,965. 

188.  In  re  Sheffer,  Fed.  Cas.  12,742.  Con- 
sult, however.  In  re  Ryan  (D.  C.,  Pa.),  7 
Am.  B.  R.  562,  114  Fed.  373,  holding  that, 
where  in  an  involuntary  bankruptcy  the  ag- 
gregate amount  of  the  claims  of  the  orig- 
inal petitioners  is,  before  adjudication,  re- 
duced below  the  statutory  limit  by  pay- 
ments made  by  the  alleged  bankrupt,  and 
other  creditors,  holding  claims  to  an  amount 
sufficient  to  make  the  aggregate  amount  of 
all  the  claims  $500,  petition  to  join  in  the 
proceedings,  the  court  has  jurisdiction  to  en- 
ter an  order  of  adjudication. 

A  single  Intervening  creditor  may  carry 
on  a  petition  good  on  its  face.  Matter  of 
Culgin-Pace  Contracting  Co.  (D.  C,  Mass.), 
36  Am.  B.  R.  375,  224  Fed.  245. 


134.  Joinder  where  petition  is  defective 
as  to  amount  or  number.—  In  re  Beddings 
field  (D.  C,  Oa.),  2  Am.  B.  R.  355,  96  Fed. 
190,  in  which  Jud^  Newman  said:  "It 
would  be  necessary  in  every  case,  of  course, 
that  a  petition  in  involuntary  bankruptcy 
should,  oa  the  face  of  it,  show  that  cred- 
itora  participated  to  the  amount  of  $500, 
before  a  petition  could  be  filed,  or  a  rule 
obtained;  and  these,  of  course,  would  have 
to  be  participating  in  good  faith.  Then,  if 
afterwards,  and  before  i^judication,  it  should 
appear  that  for  some  reason  one  or  more 
of  the  petitioning  creditors  did  not  have 
debts,  or  their  debts  were  not  provable,  and 
other  creditors  came  in  sufficient  to  make 
the  imiount  necessary,  they  could  be  allowed, 
and  the  proceedings  stand.  The  court  would 
never  entertain  a  mere  sham  petition  pre- 
pared originally  with  a  view  to  doing  this 
out  it  would  be  only  where  a  petition  waa 
brought  in  good  faith,  and  some  such  con- 
tiogency  as  has  been  referred  to  occurred." 
See  also  Robinson  v.  Hanway,  Fed.  Caa. 
11,053. 

Intervention  l^  a  creditor  who  became 
such  after  the  joinder  of  issue  on  an  in- 
voluntary petition  merely  to  supply  an  ad- 
ditional creditor  will  not  be  -  permitted.  In 
re  Perry  &  Whitney  (D.  C,  Mass.),  22  Am. 
B.  R.  780,  172  Fed.  752.  In  Manning  ▼. 
Evans  (D.  C,  N.  J.),  19  Am.  B.  R.  217, 
221,  156  Fed.  106,  Judge  Lanning  says  that: 
'*  To  extend  that  rule  to  a  case  in  which  the 
petition  shows  on  its  face  that  the  requisite 
number  of  creditors  have  not  joined  in  it  —  a 
defect  which  every  creditor  is  bound  to  ob- 
serve—  is  equivalent  to  adjudging  a  peti- 
tion valid  in  which  the  acts  of  bankruptcy 
charged  were  committed  more  than  four 
months  before  the  filing  of  the  petition." 

186  In  re  Tribelhom  (C.  C.  A.,  2d  Cir.), 
14  Am.  B.  R.  492,  137  Fed.  3. 

186.  Despres  v.  Oolbraith  (C.  C.  A.,  8th 
Cir.),  32  Am.  B.  R.  170,  213  Fed.  190. 

137.  Matter  of  Freeman  Cotting  Goat  Ck>. 
(D.  C,  Mass.),  32  Am.  B.  R.  493,  212  Fed. 
551. 

188.  In  re  Carleton  (D.  C,  Mass.),  8  Am. 
B.  R.  270,  115  Fed.  246. 
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creditor  who  fails  to  intervene  in  a  proceeding  wherein  a  demurrer  to  an 
'^oluntaiy  petition  is  sustained,  is  in  no  more  favorable  position  to  maintain 
lew  proceeding  in  another  district  than  the  creditors  v^ho  did  intervene.  ^^ 
e  answer  of  a  creditor,  which,  is  not  sworn  to  as  required  by  law,  may  be 
ended  at  any  time  before  adjudication.^^ 

).  Wlo  may  interyene. — Generally  speaking,  any  creditor  who  could  have 
itioned  may  join  in  a  petition  for  intervention."^  The  assignee  of  a  provable 
im  may  intervene.^^  When  an  answer  is  filed,  however,  tibe  rule  seems  dif- 
2nt  and  may  be  expressed  by  submitting  the  words  *'  party  in  interest "  for 
•editor."  Thus,  it  is  thought,  any  one  who  has  a  direct  pecuniary  interest  in 
\renting  the  bankruptcy,  even  though  that  degree  of  good  faith  required  of  a 
tioner  in  such  a  case  is  absent,  may  file  an  answer.***  Thus,  it  has  been  held 
:  an  attaching  creditor  may  resist  an  involuntary  petition  without  surrender- 
his  attachment,*^  and  so  may  a  secured  creditor  having  a  provable  claim  for 
excess  of  the  value  of  his  securities.***  Stockholders  of  a  bankrupt  corpo- 
m  may  be  permitted  to  intervene  in  the  proceedings  upon  a  proper  show- 
notably  that  they  had  attempted  to  induce  the  directors  or  managers  of 
corporation  to  take  remedial  action.***  The  procedure  after  answer  is 
idered  elsewhere.**^ 

Practice. — Whether  creditors  *'  join  in  the  petition  '*  or  "  file  an  answer/' 
should  enter  an  appearance.**®    This  is  usuadly  enough.    If  the  application 


.  Maiter  of  Calgin-Pace  Contracting  Co. 
'.,  Mass.),  35  Am.  B.  R.  375,  224  Fed. 

Tn  re  Harris   (D.  C,  Ala.),  19  Am. 
204,  156  Fed.  875. 

Ayres  v.  Cone  (C.  C.  A.,  8th  Cir.),  14 
I.  R.  739,  138  Fed.  778.  See  also  Am. 
Dig.  I  267. 

ins  purchased  after  petition  filed. — 
9r8  in  order  to  intervene  in  an  involun- 
ankruptcy  proceeding  must  be  such  at 
le  of  the  filing  of  the  petition.  Credi- 
ho  purchased  daims  after  the  filing  of 
Lion  should  not  be  allowed  to  inter- 
Matter  of  Kehoe  (C.  C.  A.,  2d  Cir.) , 

B.  R.  801. 
Right  to  intervene  on  assigned  daim 
ted  after  ^tition  filed. — ^Where  at 
18  of  the  fihng  of  a  petition  in  bank- 
claimant's  assignor  held  a  bond  ol 
'ged  bankrupt  secured  by  a  mortgage, 
Teafter  foreclosed  such  mortgage,  and 
I  month  after  the  filing  of  the  peti- 
tered  a  deficiency  judgment  againat 
ged  bankrupt,  he  had  at  the  time  the 

was  filed  a  claim  which  wae  prov- 
though  not  yet  allowable,  but  which 
liquidated,  and  in  a  condition  to  be 

by  the  foreclosure  suit  wherein  the 
f  his  security  was  ascertained  and 
t    was    entitled  to   intervene  in  the 

bankruptcy  proceedings.     Matter  of 
Id    (D.  C,  N.  Y.),  26  Am.  B.  R.  773, 
.95. 
For     illustrative    cases,    see    In    re 

Fed.    Cas.  6,440;  In  re  Jack,  Fed. 

;    In   re  Hatje,  Fed.  Cas.  6,216;  In 

^Isohn,  Fed.  Cas.  9,420;  In  re  Austin, 

;.  662;   In  re  Jonas,  Fed.  Cas.  7,442; 


In  re  Vogel,  Fed.  Ca«»  16,981.  Contra:  In  re 
Boston,  etc.,  Co.,  Fed.  Cas.  1,€79;  and,  under 
the  law  of  1841,  Dutton  v.  Freeman,  Fed.  Cas. 
44S10;  In  re  Tallmadge,  Fed.  Cas.  13,738; 
Jackson  v.  Wauchula  Manufacturing  and 
Timber  Co.  (C.  C.  A.,  5th  Cir.),  36  Am. 
B.  R.  408,  230  Fed.  409. 

144.  In  re  Moench  (D.  C.  N.  Y.),  10  Am. 

B.  R.  590,  123  Fed.  977. 

145.  Johansen  Bros.  Shoe  Co.  v.  Alles  (C. 

C.  A.,  8th  Cir.),  28  Am.  B.  R.  299,  197  Fed. 
274. 

146.  Ogden  &  Jamison  v.  Oilt  Edge  Mines 
Co.  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  898, 
225  Fed.  723 ;  In  re  Eureka  Anthracite  Coal 
Co.  (D.  C,  Ark.),  28  Am.  B.  R.  758,  197  Fed. 
216. 

147.  See  under  Section  Eighteen  of  this 
work. 

148.  For  practice,  compare  In  re  Taylor,  1 
N.  B.  N.  412.  For  forms,  see  "Supplemen- 
tary Forms,"  po$t. 

Answer  by  intervening  creditor. — Where, 
after  a  bankrupt  has  answered  an  invol- 
untary petition,  admitting  a  preferential 
payment  to  a  creditor  and  declaring  his 
willingness  to  submit  to  adjudication,  such 
creditor  filed  an  answer  denying  the  receipt 
of  a  preference,  after  which  the  petition 
was  amended  so  as  to  charge  another  act  of 
bankruptcy  consisting  of  a  preferential  pay- 
ment to  another  creditor,  which  the  bankrupt 
likewise  admitted  and  declared  his  willing- 
ness to  submit  to  adjudication  on  that 
ground,  the  creditor's  answer  raises  merely 
academic  questions  and  the  adjudication  is 
properly  entered  upon  the  preference  charged 
in  the  amended  petition.  In  re  Clearv  (D. 
C,  Pa.),  24  Am.  B.  R.  742,  179  Fed.  990. 
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is  to  **joiii  in''  the  petition,  it  may  be  by  a  verified  petition,  and  is  nsa- 
ally  heard  ex  parte.  If  granted,  the  applicant  becomes  as  much  a  petition- 
ing creditor  as  if  he  had  joined  in  the  original  petition.^^  Whether  a  new 
act  of  bankruptcy  can  be  alleged  in  such  a  petition  is  doubted.  If  such  act 
was  committed  more  than  four  months  before,  though  within  four  months  of 
the  filing  of  the  original  petition,  it  certainly  should  not  be.^*|  In  any  event, 
a  petition  which  thu<s  changes  the  issue  should  not  be  made^  save  on  notice 
to  all  parties.  The  better  practice  is  to  amend  the  original  petition,"^^  after 
the  order  of  intervention  is  granted.  All  parties  to  the  proceeding  should 
be  notified  of  the  entry  of  the  order;  this  is  usually  done  by  the  intervener's 
attorney.  Professional  courtesy  suggests  that  such  notice  be  accompanied  by 
copies  of  the  petition  and  order,  if  any.  Any  party  to  the  proceeding  may 
respond  that  the  intervener  is  not  a  creditor  ;^*^*  otherwise,  a  reply  is  usually 
unnecessary.  If  the  order  has  been  granted,  such  a  response  can  be  brought 
upon  motion  to  vacate  or  an  order  to  show  cause.  Notice  should  be  given 
all  parties  who  have  appeared.  Where  the  validity  of  the  claim  of  a  petition- 
ing cr^itor  is  put  in  issue  and  the  claim  is  adjudged  valid,  the  adjudication 
is  res  adjudicaia  in  the  hearing  of  a  subsequent  objection  to  the  allowance 
of  the  claim  on  the  same  ground."® 

d.  Hotice  to  creditors^ —  The  bankruptcy  statute  carefully  selects  and  specifies 
the  instances  in  which  it  intends  to  give  the  creditor  the  right  to  notice.  The 
filing  of  a  petition  in  involuntary  proceedings  by  proper  parties,  making 
the  jurisdictional  allegations,  operates  as  lis  pendens^  and  is  noticeto  all  the 
world ;  and  no  other  notice  to  creditors  of  the  proceeding  is  necessary.  The 
only  instance  in  which  any  right  to  notice  is  given  the  creditor,  as  to 
the  disposition  of  an  involuntary  petition,  is  when  it  is  proposed  to  dis- 
miss the  proceedings  by  consent  of  flie  parties,  or  for  want  of  prosecution.*** 


Vn.  AMEHDMSNTS  OF  PBTITIONS.i» 

Amendments  relating  to  the  number  of  the  petitioning  creditors  and  the 
amount  and  nature  of  their  claims  can  be  made  more  than  four  months  after 
the  commission  of  the  act  of  bankruptcy.  When  so  made  they  relate  back  to 
the  date  of  the  filing  of  the  original  petition."®  But  where  an  alleged  bank- 
rupt fails  to  answer  or  plead  to  an  involuntary  petition  filed  against  him,  it 
may  not  thereafter  be  amended  so  as  to  allege  acts  of  bankruptcy  prior  to  the 
acts  of  bankruptcy  set  forth  in  a  second  petition."^  And  an  application  to 
amend  by  alleging  an  additional  act  of  bankruptcy  should  be  denied  when 


148.  Compare  In.  re  Beddingfield  (B.  C, 
Ga.),  2  Am.  B.  R.  355,  96  Fed.  190. 

160.  For  a  sufficient  reason,  see  In  re 
Lacy,  Fed.  Cas.  7,965. 

151.  See  under  Section  Eighteen  of  this 
work. 

152.  Compare  In  re  Tavlor,  1  N.  B.  N.  412. 
^53.  Ayres  v.  Cone   (C.  C.  A.,  €tli  Cir.), 

14  Am.  B.  R.  739,  138  Fed.  778. 

154.  In  re  Billing   (D.  C,  Ala.),  17  Am. 

B.  R.  80,  145  Fed.  395. 

155.  See  also  discussion  under  $  18,  ante, 
and  Am.  B.  R.  Dig.  {  231. 

156.  Millan  v.  Bank   of  Manning^n    (C. 

C.  A.,  4th  Cir.),  24  Am.  B.  R.  889,  183  Fed. 
753;  State  Bank  v.  Haawell  (C.  C.  A.,  8th 
Cir.),  23  Am.  B.  R.  330,  174  Fed.  209;  Ryan 


V.  Hendricks    (C.  C.   A.,  7th  Cir.),  21   Am. 

B.  R.  570,  166  Fed.  94;  In  re  Plymouth 
Cordage  Co.  (C.  C.  A.,  8th  Cir.),  13  Am.  B. 
R.  665,  135  Fed.  1000;  Matter  of  Haff  (C. 

C.  A.,  2d  Cir.),  13  Am.  B.  R.  362,  68  C.  C. 
A.,  340,  136  Fed.  78;  Matter  of  Jones  (D. 
C,  Tenn.),  31  Am.  B.  R.  693,  209  Fed.  717, 
holding  that  a  petition  to  amend  the  original 
petition  so  as  xo  allege  a  preference  through 
legal  proceedings,  should  be  denied  where  it 
does  not  appear  that  the  preference  was 
made  within  four  months  prior  to  the  filing 
of  the  original  petition;  Matter  of  Condon 
(C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  764,  209 
Fed.  800,  affg.  29  Am.  B.  R.  907. 198  Fed.  947. 

157.  In  re  Harris   (D.  C,  Ala.),  19  Am. 
B.  R.  204,  156  Fed.  875. 
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t  does  not  appear  when  the  act  was  committed  or  who  was  benefited  thereby."* 
The  discretion  of  the  Bankruptcy  Court  in  granting  or  refusing  amendments 
n  petitions  will  not  be  interfered  with  unlesp  an  abuse  of  discretion  is 
shown.*** 

Vm.  DISMISSALS  OF  PETITI0N& 

A  petitioning  creditor  cannot  withdraw***  and  thus  reduce  the  number  to 
leite  than  three.     A  proceeding  once  begun  must  result  either  in  an  adjudica- 
tion or  a  dismissal.     Subsection  g  has  to  do  only  with  dismissals,  other  than 
on  the  merits.     Dismissal  for  ^'want  of  prosecution''  is  not  justified  by  the 
mere  failure  of  creditors  to  present  evid^ice  in  support  of  their  petition,  with- 
out notice  to  creditors,  where  it  appears  that  the  petitioning  creditors  and  the 
allied  bankrupt  agreed  to  such  dismissaL^^    It  is  provided  by  the  amendment 
of  1910  that  before  the  court  will  entertain  an  application  for  a  dismissal, 
the  bankrupt  must  file  a  list  of  his  creditors  with  the  addresses,  and  will 
cause  notices  to  be  served  on  such  creditors.    A  dismissal  may  be  had  on  motion 
of   bankrupt  without  notice  to  creditors  who  have  not  intervened  where 
there  is  no  suggestion  of  collusion.*"    Its' close  connection  with  §  58-a  (8) 
should  be  noted;  also  a  practical  difliculty  previously  mentioned."*    The  fact 
that  after  adjudication  the  bankrupt  appears  to  be  solvent  is  not  of  itself 
sufficient  grounds  for  dismissal.***    It  is  clearly  intended  to  prevent  the  use 


158.  Matter   of  Lewis   Shoe  Co.    (D.   C, 
Mass.),  38  Am.  B.  R.  134,  236  Fed.  1017. 

159.  Sabin,  Blake-McFall  Co.    (C.   C.  A., 
0th  Cir.),  35  Am.  B.  R.  179,  223  Fed.  501. 

DiBcretLon  of  court. — ^Amendments  are 
freely  allowed,  but  are  within  the  discretion 
of  the  court,  which  discretion  will  not  ordi- 
narily be  disturbed.  The  court  should  not 
permit  the  filing  of  an  amended  petition  in 
which  the  petitioners  swear  to  positive  aver- 
ments of  facts,  where  they  had  testified  that 
they  had  no  such  knowledge  as  would  justify 
the  averments.  Matter  of  Frank  (C.  C.  A., 
3d  Cir.),  38  Am.  B.  R.  674,  affg.  37  Am.  B. 
R.  19,  234  Fed.  665. 

160.  In  re  Rosenfields,  Fed.  Cas.  12,061; 
In  re  Philadelphia  Axle  Works,  Fed.  Cas. 
11,091.  But  see  In  re  Sargent,  Fed.  Cas. 
12,361.  Three  out  of  four  petitioning  cred- 
itors should  not  be  permitted  to  withdraw 
on  the  claim  that  the  other  petitioner  is  not 
a  creditor.  See  In  re  Quincy  Granite  Quar- 
ries Co.  (D.  C,  Mass.),  16  Am.  B.  R.  823, 
147  Fed.  279.  Where  one  of  three  petition- 
ing creditors  has  withdrawn  and  the  other 
two  are  estopped  from  proceeding  because  of 
conduct  in  violation  of  their  duty,  the  peti- 
tion may  be  dismissed.  Cummins  Grocery 
Co.  V.  Talley  (C.  C.  A.,  6th  Cir.),  26  Am. 
B.  R.  484,  187  Fed.  507. 

161.  ''Want  of  prosecution." — ^Where  pe- 
titioning creditors  follow  up  a  petition  in  all 
formal  matters,  and  duly  attend  before  the 
referee,  their  failure  to  offer  any  evidence 
to  sustain  the  petition  does  not  constitute  a 
''want  of  proseciition,'*  witfiin  the  meaning 


of  section  59-g  of  the  Bankruptcy  Act,  pro- 
viding that  an  involimtary  petition  shall  not 
be  dismissed'  "  for  want  of  prosecution  or  by 
consent  of  parties  "  untU  after  notice  to  the 
creditors.  Matter  of  Chalfeu  (D.  C.|  Mass.), 
35  Am.  B.  R.  257,  223  Fed.  379. 

168.  Matter  of  Levi  (C.  C.  A.,  2d  Cir.), 
15  Am.  B.  R.  294,  142  Fed.  962. 

Dismissal  of  proceediiig8.^Where  prac- 
tically all  of  an  alleged  bankrupt's  creditors 
assent  to  a  dismissal  of  involuntary  bank- 
ruptcy proceedings,  either  affirmatively  or  by 
failure  to  oppose,  and  the  statutory  three 
creditors  are  not  found  insisting  on  a  con- 
tinuance thereof,  and  no  deception  is  sug- 
gested to  have  been  practiced  on  creditors, 
the  proceedings  should  be  dismissed.  In  re 
RosenblaU  k  Co.  (C.  C.  A.,  2d  Cir.),  28  Am. 
B.  R.  401,  1Q3  Fed.  ^38. 

Notice  to  creditors.-^  Section  59-g  of  the 
Bankruptcy  Act,  providing  for  notice  to  cred- 
itors of  a  motion  to  dismiss  a  petition,  does 
not  require  service  of  notice  upon  all  the 
creditors  of  the  alleged  bankrupt;  notice  to 
petitioning  creditors  who  have  appeared  in 
the  proceeding  is  sufficient.  Matter  of  Ma- 
son-Seaman Transportation  Co.  (D.  C,  N. 
Y.),  37  Am.  B.  R.  677,  235  Fed.  974. 

163.  See  ante,  under  this  section,  and  also 
Bankr.  Act,  §  58-a  (8).  Where  the  dismissal 
is  on  the  initiation  of  the  court,  notice  to 
creditors  is  not  required.  Matter  of  Crisp 
(D.  C,  Tenn.),  38  Am.  B.  R.  568. 

164.  In  re  Jamaica  Slate  Roofing  &  Sup- 
ply Co.  (D.  C,  N.  Y.),  28  Am.  B.  R.  763,  197 
Fed.  240. 
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of  the  court  as  a  means  to  compel  a  settlement  with  the  petitioning  creditor. 
It  is  in  line  with  the  principle  that  the  filing  of  a  petition  confers  jurisdiction 
as  to  all  creditors  as  well  as  over  all  property;  it  guarantees  them  notice  of 
the  step  which  ntiay  end  such  jurisdiction.  The  eases  under  the  present  law 
and  the  practice  have  already  been  considered.*** 

*   165.  See    under    Sections    Eighteen     and      mentary  FonnB/'  post;  Hagar  and  Alezan- 
Fifty-eight  of  thla  work.    See  also  Am.  B.  R.       dei^s  Bankruptcy  Forms  (2d  Ed.). 
IHg*  ff  271-274.     For  forms,  see  "Supple- 
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§  60.  Preferred  Creditors.— a.  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has,  within  fonr  months 
before  the  filing  of  the  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  procured  or  suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement  of  such  judgment  or 
transfer  will  be  to  enable  any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  of  such  creditors  of  the  same 
class.  Where  the  preference  consists  in  a  transfer,  such  period  of 
four  months  shall  not  expire  tmtil  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer,  if  by  law  such  recording  or 
registering  is  required. 

h  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be 
entered  against  him  in  favor  of  any  person  or  have  made  a  transfer 
of  any  of  his  property,  and  if,  at  the  time  of  the  transfer,  or  of  the 
entry  of  the  judgment,  or  of  the  recording  or  registering  of  the  trans- 
fer if  by  law  recording  or  registering  thereof  is  required,  and  being 
within  four  months  before  the  filing  of  the  petition  in  bankruptcy  or 
after  the  filing  thereof  and  before  the  adjudication,  the  bankrupt  be 
insolvent  and  the  judgment  or  transfer  then  operate  as  a  preference, 
and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  then  ha^e  reasonable  cause  to  believe  that  the 
enforcement  of  such  judgment  or  transfer  would  effect  a  preference, 
it  shall  be  voidable  by  the  trustee  and  he  may  recover  the  property  or 
its  value  from  sttch  person.*  And;  for  the  purpose  of  such  recovery, 
any  court  of  bankruptcy;  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction.t 

c  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  any  kind  for  prop- 
erty which  becomes  a  part  of  the  debtor's  estates,  the  amount  of 
such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 

^AmendmentB  of  1910  in  italies. 
tAmendment  of  1903  added  last  aentenee. 
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bankruptcy  may  be  set  off  against   the   amount  which  would  other- 
wise be  recoverable  from  him, 

d  It  SL  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the 
filing  of  a  petition  by  or  against  him,  pay  money  or  transfer  property 
to  an  attorney  and  counselor  at  law,  solicitor  in  equity,  or  proctor  in 
admiralty  for  services  to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the  trustee  or  any  creditor  and 
shall  only  be  held  valid  to  the  extent  of  a  reasonable  amount  to  be 
determined  by  the  court,  and  the  excess  may  be  recovered  by  the 
trustee  for  the  benefit  of  the  estate. 


Analogous  prpyisions:  In  TT.  S.:  As  to  voidable  preferences,  Act  of  1867»  t  35,  R.  S,, 
§§  6128,  5130A;  Act  of  1841,  $  2;  Act  of  1800,  f  28;  As  to  fraudtd^t  conveyances. 
Act  of  1867,  §  36,  R.  8.,  f§  1(129,  6130A;  As  to  transfers  out  of  the  ordinary  course 
of  business  being  presumptively  fraudulent,  Act  of  1867,  §  35,  R.  S.,  §  6130;  As  to 
fraudulent  preferences  being  an  objection  to  a  discharge,  Act  of  1867,  §  44,  R.  8,, 
f  6110. 
In  Eng.:     As  to  '*  fraudulent "  preferences,  A^  of  1883,  §  48;  as  to  ''undiife"  preferences 

being  an  objection  tp  a  discharge,  Act  of  1800,  §  (3)  (i). 
Cross-references:     To  the  law:     Definition  of  transfer,  f  1(26). 

Suffering  or  permitting  preference  through  legal  proceedings,  act  of  bankruptcy, 

*    §  3-a(3) ;  transfer  of  property  to  prefer  creditor,  act  of  bi^nkruptcy,  f  3-a(2). 

Fraudulent  transfer  ground  for  refusing  discharge,  §  14-b(4). 

Jurisdiction  of  suits  for  recovery  of  preferences,  §  23-b. 

Liens  created  within  four  months'  period  void,  §  67-b;  liens  obtained  through  legal 

proceedings,  $  67-f. 
Trustee  may  avoid  preferential  transfers,  |  70-e. 
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I.  Preferences  in  Bankruptcy,  864. 
a.  Historical  statement^  864. 
b-  Comparative  legislation,  866. 

(1)  In  England,  865. 

(2)  In  the  United  States,  865. 

c.  Definition  of  a  prjsferenGe  under  present  Urn,  865. 

d.  Effect  of  definition  prior  to  amendments  of  1908,  866. 

e.  Distinction  between  preference  and  fravduieni  transfer,  867. 
n.  Elements  of  a  Preference,  867. 

a.  In  general,  867. 

b.  While  insolvent,  869. 

(1)  In  general,  869. 

(2)  Time  op  insolvency,  869. 

(3)  Proof  op  insolvency,  870. 

(4)  Valuation  of  Property,  870. 
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n.  Elements  of  a  Preference — Continued, 
c.  WiOiin  four  monihs,  871. 
(!)  In  gbnbbal,  871. 

(2)  When  time  begins  to  run,  871. 

(3)  Pebfobmancb  of  agbebmbnt  made  pbiob  to  FOI7B  months' 

PBiUOD,   872. 

(4)  Date  of  oontract  governs,  873. 

(5)  Possession  within  four  months'  period,  874. 

(6)  Assignment  of  property  within  fqxtr  months,  875. 

(7)  Prior  to  the  amendments  of  1903,  875. 

(8)  Running  of  time  where  recording  is  required,  876. 

(I)  In  general,  876. 
(11)  Registering  or  recording  required  by  state  law,  877. 
(UI)  Transfers  prior  to  four  months  period  recorded  within  such 
period,  880. 

d.  Procured  or  suffered  a  judgment,  881. 

e.  Made  a  transfer  of  his  property,  881. 

(1)  In  general,  881. 

(2)  Method  of  transfer,  881. 

(I)  In  general,  881. 
(II)  Transfer  by  indirection,  S82. 

(III)  Partnerships  and  individual  assets,  883. 

(IV)  Contract  of  condiUonal  sale,  8&i. 

(3)  Intent  or  good  faith,  884. 

(4)  Estate  must  be  diminished,  885. 

(I)  In  general,  885. 
(II)   Fair  consideration  for  personal  loan,  886. 

(III)  Payments  on  account;  net  result  rule,^  886. 

(IV)  Substitution  of  securities,  887. 

(5)  Payment  of  antecedent  debts,  887. 

(6)  Mortgage  of  property,  889. 

(7)  Notes  and  checks,  891. 

(8)  Transaction  of  banking  business,  892. 

(9)  Deposit  of  money,  893. 

(10)  Payment  of  wages, .894. 

(11)  Transfers  that  are  voidable,  894. 

f.  Effect,  a  greater  percentage,  894. 

(1)  Provisions  of  statute,  894. 

(2)  Class  of  creditors,  894. 

(3)  Who  are  creditors  of  the  same  class,  895. 

(4)  Test  a  greater  PERCteNTAGE,  896. 

(5)  Intent  niHfATERiAL,  896. 

g.  Creditors  only  may  be  preferred,  897. 

(1)   In  GENERAL,  897. 

(2)  Transfer  to  another  for  benefit  op  creditor,  897. 

(3)  Indorsee  or  surety,  899. 

(4)  Misappropriation  or  conversion  of  funds,  900. 
h.  Illustrative  cases,  901. 
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nL  What  Preferences  are  Voidable,  902. 

a.  In  general,  902. 

b.  Reasonable  cause  to  believe  a  preference  wtU  resvU,  902. 

(1)  In  general,  902. 

(2)  Time  op  cause  to  believe,  902. 

(3)  Intent  to  prefer;  effect  of  amendment  of  1910,  903. 

(4)  Actual  knowledge  not  required,  904. 

(5)  Mere  guess  or  suspicion  insufficient,  907. 

(6)  Knowledge  of  insolvency,  909. 

(I)     Effect  of  amendment  of  1910,  909. 
(II)    Presumption  where  fact  of  insolvency  is  knoum,  909. 

(III)  Proof  of  reasonable  cause  to  believe  in  solvency,  910. 

(IV)  Belief  ^of  insolvency  question  of  fact,  burden  of  proof,  911. 
(V)     Payments  by  insolvent  in  ordinary  course  of  business,  912. 

(VI)    Knowledge  of  debtor's  financial  difficulties,  912. 
(VII)     Pleading  cause  to  believe  insolvency,  913. 

(7)  Purpose  and  effect  to  be  considered,^  913. 

(8)  Evidence  of  reasonable  cause  to  believe,  914. 

(9)  Sale  of  entire  stock,  915. 

c.  Belief  or  knowledge  of  agent  or  attorney,  916. 

d.  Recovery  of  preference,  917. 

(1)  In  general,  917. 

(2)  Recovery  by  trustee  only,  918. 

(3)  Against  whom  action  brought,  918. 

(4)  In  what  court;  the  amendments  of  1903,  919. 
(6)  Permission  to  sue,  921.     * 

(6)  PRAcmcB,  921. 

(7)  Dower  in  property  covered  by  pbefbbbntial  transfer,  922. 

e.  Property  or  its  value,  922. 

(1)  In  general,  922. 

(2)  Damages,  923. 

(3)  Costs,  924. 

IV.  Set-OfF  of  a  Subsequent  Credit,  924. 

a.  Prior  to  amendments  of  1903,  924. 

b.  Meaning  of  subsection  c,  924. 

V.  Preferences  to  Bankrupt's  Attorney,  925. 

a.  In  general,  925. 

b.  Practice,  927. 

c.  Illustrative  cases,  928. 


I.  PREFERENCES  IK  BANKRUPTCY. 

a.  Hifltorioal  statement. —  A  preference  is  a  ** conventional  fraud;"  the 
debtor  merely  prefers  to  pay  one  creditor  more  than,  or  to  the  exclusion  of, 
others.  At  common  law,  such  a  payment  or  transfer  was  not  even  con- 
structively fraudulent,  though  as  early  as  1635,  preferential  transfers  were 
r^ulated  by  statute  and,  for  more  than  a  century,  were  punishable  as  crimes. 
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Our  modem  doctrine  that  preferencea  are  wrongs  on  other  creditors  was  first 
declared  by  Lord  Mansfield.^ 

b.  Comparative  legislation.— (l)  In  Englakd.— There  was  no  statutory 
definition  of  a  preference  prior  to  the  English  act  of  1869;  though  the 
insolvent  debtor  acts,  beginning  with  that  of  1824,  contained  clauses  declaring 
what  were  preferences  in  cases  where  debtors  other  than  traders  sought  the 
refuge  of  the  courts.^  Even  now  the  English  law  explains,  rather  than  defines 
what  is  a  preferraice.  Prior  to  these  enactments,  the  courts  had  construed 
the  word  "preference"  with  considerable  elasticity;  the  elements  of  proof 
varied  from  decade  to  decade,  and  many  hair-splitting  and  sometimes  inex- 
plicable distinctions  were  made.  The  statutory  definition  in  England  is  thus 
the  result  of  more  than  a  century  of  decisions^  some  of  them  by  judges  whose 
names  have  become  housdiold  words.  By  §  48  of  the  act  of  1883,  the  elements 
of  a  preference  are:  (1)  A  payment  or  transfer  or  conveyance,  (2)  by  a 
person  unable  to  pay  his  debts  as  they  become  due,  (3)  with  a  view  to  giving 
the  person  to  whom  it  is  made  an  advantage  over  other  creditors,  provided 
(4)  such  payment  is  made  within  three  months  of  the  bankruptcy. '  The 
English  law  specifically  protects  payments  in  due  course  of  trade,  and  has 
since  the  middle  of  the  eighteenth  century ;'  hence,  what  are  known  as  "  pro^ 
tected .  transactions.'* 

(2)  In  the  United  States. —  Our  first  definition  of  preferences  in  a 
bankruptcy  law  appears  in  that  of  1841,*  It  is  somewhat  unscientific.  That 
in  the  law  of  1867  wSs  identical  with  the  present  English  definition,  save  in 
the  time  limit  —  four  months  instead  of  three  —  and  the  additional  elements 
on  the  part  of  the  creditor  of  (1)  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  (2)  knowledge  that  the  payment  was  in  fraud  of  the  act.^ 
c.  Befinition  of  a  preference  under  present  law. —  Subsection  a  has  been  held 
to  be  a  controlling  definition  of  a  preference.^  We  have  already  referred  to 
the  term  as  so  defined  under  §  1.  It  has  been  doubted  whether  this  is 
altogether  accurate.^  Certainly  a  preference  which  amounts  to  an  act  of 
bankruptcy  must  Still  show  intent,®  and  the  so-called  definition  does  not  exactly 
dovetail  into  another  subsection.®  It  is,  however,  a  definition  when  applied 
to  a  transaction  voidable  under  subsection  h. 

The  wide  gap  between  the  term  as  defined  in  subsection  a  and  all  definitions 
heretofore  recognized  should  always  be  borne  in  mind.  It  makes  many  of 
the  cases  under  the  former  law  inapplicable.  Briefly,  it  diflPers  from  the 
present  English  definition  in  (1)  the  elimination  of  "intent"  and  the  sub- 
stitution of  "the  result  of  the  act,"  and  (2)  in  making  the  preference  period 
four  months  instead  of  three ;  while,  when  considered  as  an  act  that  is  voidable. 


1.  Worsdy  v.  de  Mattos,  1  Burr.  467 ;  Al- 
denon  y.  Temple,  4  Burr.  2236. 

a.  For  historical  review,  see  In  re  Hall 
(Ref.,  N.  Y.),  4  Am.  B.  R.  671. 

S.  English  Act  of  1883,  f  49. 

4.  Act  of  1841,  $  2. 

5.  Act  of  1867,  f  35,  R.  8.,  f  6128.  The 
amendatory  act  of  1874  changed  "  belief  "  of 
a  fraud  on  the  act  to  **  knowledge." 

6.  Swaris  v.  Fourth  Nat.  Bank  (C.  C.  A., 
fith  Cir.),  8  Am.  B.  R.  673,  117  Fed.  1;  In 
re  Steers  Lumber  Co.  (C.  C.  A.,  2d  Cir.),  7 
^ra.  B.  R.  332,  112  Fed.  406;  Stem,  Falk  k 
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Co.  V.  Louisville  Trust  Co.    (C.  C.  A.,  6th 
Cir.),  7  Am.  B.  R.  305,  112  Fed.  601. 

7.  It  has  been  held  merely  a' ''  rule  of  evi- 
dence" (In  re  Piper,  2  N.  B.  N.  Rep.  7). 
See  also  Stem,  FaUc  k  Co.  v.  Louisville  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  305, 
112  Fed.  501. 

8.  See  Bankr.  Act,  %  3-a  (2),  and  the  cases 
cited. 

9.  Bankr.  Act,  ji  67-c  (1).  Compare  In  re 
McLam  (D.  C,  Vt.),  3  Am.  B.  R.  245,  VI 
Fed.  922. 
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it  differs  from  that  of  our  law  of  1867,  not  only  in  substituting  the  result  for 
the  intent  save  in  so  far  as  the  latter  is  an  element  of  ^treasonable  cause  to 
believe/^  but  also  in  requiring  the  attacking  trustee  to  show  only  that  the 
creditor  had  reasonable  cause  to  believe  that  a  preference  was  intended  instead 
of  the  more  difficult  elements  of  proof,  indicated  above.  The  present  law, 
too,  distinguishes  between  a  mere  preference  in  fact  and  one  that  is  voidable. ^^ 
d.  Effect  of  definition  prior  to  amendments  of  1903. —  The  controversy  touch- 
ing the  effect  of  this  new  definition  on  transactions  in  due  course  of  trade  has 
now  passed  into  history.  In  brief,  the  view  that  subsection  a  defined  a  prefer- 
ence led  to  the  doctrine  that  payments  on  account  after  insolvency  were 
preferences  without  either  knowledge  of  insolvency  on  the  part  of  the  debtor, 
or  reasonable  cause  to  believe  that  a  preference  was  intended  on  the  part  of 
the  creditor ;  a  doctrine  that  reversed  the  rule  that  good  faith  was  the  test  and 
rendered  cash  transactions  in  business  not  only  the  safest  course,  but,  in  effect, 
essential."  As  a  consequence,  the  meaning  of  both  subsection  6  and  sub- 
section c  was  greatly  enlarged  by  judicial  construction.  Indeed,  the  very 
existence  of  the  bankruptcy  system  was  for  a  time  put  in  jeopardy.  The  reports 
are  full  of  cases  bearing  on  these  much-mooted  questions.  The  amendatory 
act  of  1903  has  brought  the  statute  back  to  what  its  framers  intended  it  to  say, 
and  thus  made  most  of  these  cases  valueless.  The  principal  evil  to  be  cor- 
rected by  the  amendment  of  1903  was  that  of  secret  preferences  given  by  with- 
holding from  record  instruments  which  by  the  whole  policy  of  recording 
statutes,  should  be  recorded."  Section  60  as  amended  and  §  8-a  are  to  be  con- 
strued in  harmony."  Some  of  the  numerous  cases  arising  prior  to  the  amend- 
ment of  1903  are  cited  in  the  foot-note." 


10.  For  an  unusual  case,  see  In  re  Chap- 
lin (D.  C,  Mass.),  8  Am.  B.  R.  121,  US' Fed. 
162 

11.  *'  This  was  never  intended  by  the  fram- 
ers of  the  law,  and  it  works  obvious  injustice 
and  is  the  source  of  99  per  cent,  of  the  objec- 
tions to  the  law."  (House  Judiciary  Commit- 
tee's Report  accompanying  amendatory  bill, 
April  21,  1902.) 

12.  In  re  Dundore  (D.  C,  Pa.),  26  Am.  B. 
R.  100;  Loeser  v.  Savings  Deposit  Bank  (C. 
C.  A.,  6th  Cir.),  17  Am.  B.  R.  628,  148  Fed. 
978. 

Purpose  of  amendment. —  In  the  case  of 
In  re  Sayed  (D.  C,  Mich.),  26  Am.  B.  R. 
444,  185  Fed.  962,  the  court  said:  "It  is 
familiar  history,  in  connection  with  the  orig- 
inal Bankruptcy  Act,  that  the  giving  of  a 
preference  might  come  within  the  definition 
of  an  act  of  bankruptcy,  and  so  might  by  rea- 
son of  the  time  provision  for  recording  found 
in  connection  with  this  definition  be  the  basis 
of  an  adjudication ;  and  yet  that  same  prefer- 
ence could  not  be  set  aside  by  the  trustee 
under  section  60,  because  mo  than  four 
months'  time  had  elapsed  after  the  giving  of 
the  preference,  and  before  the  filing  of  the 
petition  in  bankruptcy.  To  meet  this  diffi- 
culty, the  amendment  of  1903  to  section  60-b 
provided  that,  if  the  instrument  of  preferen- 
tial transfer  was  one  which  by  law  was  re- 
quired or  permitted  to  be  recorded,  the  pref- 


erence might  be  set  aside  if  the  bankruptcy 
petition  was  filed  within  four  months  after 
the  day  of  recording.  The  court  of  appeals 
in  this  circuit  has  said  that  the  purpose  of 
this  amendment  was  to  byng  the  two  sections 
into  harmony,  and  that  the  provision  con- 
cerning recording  should  receive  the  same 
construction  in  each  section."  Citing  In  re 
Loeser  v.  Savings  Bank,  17  Am.  B.  R.  628» 
148  Fed.  975,  78  C.  C.  A.  597,  18  L.  R.  A.  (N. 
S.)  1233. 

18.  In  re  Donnelly  (D,  C,  Ohio),  27  Am. 
B.  R.  504,  193  Fed.  755.  As  to  effect  of  fail- 
ure to  conform  requirements  of  {  60,  as  to 
recording  or  filing  transfers  with  those  pre- 
scribed in  §  3-b,  see  Carey  v.  Donohue,  240 
U.  S.  430,  36  Am.  B.  R.  704,  709. 

14.  That  partial  payments  in  due  course 
of  trade  are  "preferences":  In  re  Knost 
(Ref.,  Ohio),  2  Am.  B.  R.  471;  affd.  as  Stro- 
bel  V.  Knost  (D.  C,  Ohio),  3  Am.  B.  R.  631, 
99  Fed.  409;  In  re  Conhaim  (D.  C,  Wash.), 
3  Am.  B.  R.  249,  97  Fed.  923;  In  re  Fort 
Wayne  Electric  Co.  (D.  C,  Ind.),  13  Am. 
B.  R.  186,  96  Fed.  803;  affd.  as  Columbus 
Electric  Co.  v.  Worden  (C.  C.  A.,  7th  Cir.), 
3  Am.  B.  R.  634,  99  Fed.  400;  In  re  Fixen 
(C.  C.  A.,  9th  Cir.),  4  Am.  B.  R.  10,  102  Fed. 
296;  Carson,  etc.,  Co.  v.  Chicago  Title  & 
Trust  Co.,  182  U.  S.  438,  6  Am.  B.  R.  814, 
45  L.  ed.  1171,  21  Sup.  Ct.  906;  that  they  are 
not:  In  re  Piper,  2  N.  B.  N.  Rep.  7;  In  re 
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e.  DutinctioiL  between  preference  and  fraudulent  tranif er. —  Conveyances  may 
be  fraudulent  because  the  debtor  intends  to  put  his  property  beyond  the  readii 
of  his  creditors;  or  because  he  intends  to  hinder  and  delay  them  as  a  class; 
or  by  preferring  one  who  is  favored  above  the  others.  There  is  no  necessary 
connection  between  the  intent  to  prefer  and  that  to  defraud ;  but  inasmuch  as 
one  of  the  common  incidents  of  a  fraudulent  conveyance  is  the  purpose  oa 
the  part  of  the  grantor  to  apply  the  proceeds  in  such  a  manner  as  to  prefer 
favored  persons,  the  existence  of  such  intent  to  prefer  is  an  important  matter 
to  be  considered  in  determining  whether  there  was  an  intent  to  defraud.  But 
the  two  purposes  are  not  of  the  same  quality,  either  in  conscience  or  in  law, 
and  one  may  exist  without  the  other.  The  statute  recognizes  the  difference 
between  the  intent  to  defraud  and  the  intent  to  prefer,  and  also  the  difference 
between  a  fraudulent  and  a  preferential  conveyance.  One  is  inherently  and 
always  vicious;  the  other  innocent  and  valid,  except  when  made  in  violation 
of  express  provisions  of  law.*'  One  is  malum  per  se  and  the  other  malum 
prohibitumy  and  then  only  to  the  extent  that  it  is  prohibited.  A  fraudulent 
conveyance  is  void,  r^ardless  of  its  date;  a  preference  is  valid  unless  made 
within  the  prohibited  date." 


n.  ELEMENTS  OF  A  PEEFESEKCE. 

a.  In  general. —  Since  the  amendatory  act,  a  preference  consists  in  a  person, 
(1)  while  insolvent  and  (2)  vnthin  four  months  of  the  bankruptcy,  (3)  pro- 
curing or  suffering  a  judgment  to  be  entered  against  himself  or  making  a 
transfer  of  his  property,  (4)  the  effect  of  which  will  be  to  enable  one  creditor 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  same 
class.  Such  a  preference  is  voidable  at  the  instance  of  the  trustee,  if  (5)  the 
person  recovering  it  or  to  be  benefited  thereby  has  (6)  reasonable  cause  to 
believe  that  the  enforcement  of  the  judgment  or  transfer  will  result  in  a 


Smoke  (D.  C,  N.  Y.),  4  Am.  B.  R.  434,  104 
Fed.  289;  In  re  Hall   (Ref.,  N.  Y.),  4  Am. 
B.  R.  671;  In  re  Ratliff  (D.  C,  N.  Car.),  5 
Am.  B.  R.  713,  107  Fed.  780.    Sec,  for  a  vig- 
orous protest  against  the  doctrine  of  Carson, 
etc.,  Co.  v.  Chicago  Title  &  Trust  Co.,  In  re 
Dickson  (C.  C.  A.,  Ist  Cir.),  7  Am.  B.  R.  186, 
111  Fed.  726.    There  are  also  numerous  cases 
pro  and  con,  (1)  whether  a  payment  which 
exactly   cancels   one   of   several    obligations 
must  be  surrendered;  for  instance,  see  In  re 
Conhaim  (D.  C,  Wash.),  3  Am.  B.  R.  249,  97 
Fed.  923;  also  In  re  Beswick  (Ref.,  Ohio),  7 
Am.  B.  R.  396,  and  Kimball  v.  Rosenham  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  718,  114 
Fed.  185;  In  re  Seay   (D.  C,  Ga.),  7  Am. 
B.  R.  700,  113  Fed.  969,  and  In  re  Beswick 
(Ref.,   Ohio),   7   Am.    B.   R.   403;    and    (2) 
^whether  a  subsequent  credit  could  be  set  off 
against  a  preference,  some  of  which  are  cited 
later-  under  this  section.    None  of  these  cases 
Are  thought  now  applicable. 

15.  Right  to  prefer. —  It  is  not  a  fraud 
At  common  law  for  a  debtor  in  straightened 
circumstances  to  prefer  one  or  more  creditors, 
-fchough  payments  so  made  render  it  impos- 
sible to  pay  other  creditors.  If  the  sole  ob- 
|«et  of  tne  transfer  is  to  pay  or  secure  the 


payment  of  a  debt,  the  transaction  is  yalid 
at  common  law.  Lyon  ▼.  Wallace,  35  Am. 
B.  R.  688,  108  N.  £.  1075 ;  and  see  Kentucky 
Bank  k  Trust  Co.  y.  Pritchett  (Okla.  Sup. 
Ct. ) ,  33  Am.  B.  R.  190,  143  Pac.  338. 

Until  the  commencement  of  bankruptcy  pro* 
oeedings  a  debtor  has  the  right  to  dispose 
of  his  property,  the  right  to  receive  and  pay 
his  debts  with  it  and  the  right  to  receive 
and  pay  one  of  his  creditors  in  preference  to 
others,  provided  the  payment  or  secui^ity  is 
not  violative  of  any  act  of  Congress  or  law 
of  the  State.  Johnson,  Baillie  Shoe  Co.  v. 
Bardsley  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  R. 
492,  237  Fed.  763. 

Before  a  bankrupt  has  been  adjudicated  as 
such  he  has  the  right  to  deal  with  his  prop- 
erty as  he  may  see  fit,  so  long  a^  he  does  not 
give  a  preference  to  any  creditor  or  impair 
the  value  of  his  estate.  O'Connell  v.  City  of 
Worcester  (Mass.  Sup.  Ct.),  38  Am.  B.  R. 
913,  114  N.  E.  201. 

16.  Van  Iderstine  v.  National  Discount  Co., 
227  U.  S.  575,  29  Am.  B.  R.  478,  57  L.  ed. 
652,  33  Sup.  Ct.  343;  Kentucky  Bank  &  Trust 
Co.  V.  Pritchett  (Sup.  Ct.,  Okla.),  33  Am.  B. 
R.  190,  143  Pac.  338. 
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ppeference.^^  If  any  of  these  elements  is  wanting,  a  preference  cannot  be  set 
aside  if  otherwise  valid  under  the  State  law.^  If  the  transfer  was  made  or 
the  judgment  procured  or  suffered  while  the -debtor  was  insolvent  and  the  effect 
of  such  transfer  or  judgment  was  to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  creditor  of  the  same  class,  such 
transfer  or  judgment  is  a  preferenca^®    The  burden  of  proving  the  existence 


17.  No  matter  how  devious  the  scheme 
.  (see  In  re  Belding  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016),  if  it  comes  fairly 
within  the  purpose  of  the  statute  as  evi- 
denced by  its  words,  it  wUl  be  -a  voidable 
preference.  See  Stem,  Falk  &  Co.  v.  Louis- 
ville Trust  Co.   (C.  C.  A.,  6th  Cir.),  7  Am. 

B.  R.  306,  112  Fed.  501;  In  re  Beerman  (D. 

C,  Ga.),  7  Am.  B.  R.  431,  112  Fed.  662; 
Stem  V.  Mayer,  16  Am.  B.  R.  763,  113  N.  Y. 
App.  Div.  181,  98  N.  Y.  Supp.  1028.  For  a 
case  where  nearly  all  the  clients  were  lack- 
ing, see  Brown  v.  Guichard,  7  Am.  B.  R.  515, 
37  :N'.  Y.  Misc.  78,  74  N.  Y.  Supp.  735.  See 
Am.  Bankr.  Dig,  t  482.    ' 

The  amendment  of  1910  makes  "reason- 
able cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a 
preference  "  an  essential  element  of  a  prefer- 
ence, instead  of  ''reasonable  cause  to  believe 
'    that  a  preference  was  intended." 

Essential  elements  of  preference. —  In  the 
ease  of  Sebring  ▼.  Wellington,  6  Am.  B.  R. 
671,  63  N.  Y.  App.  Div.  498,  171  N.  Y.  Supp. 
788,  the  court  said:  ''It  seems  to  be  con- 
ceded that  in  order  to  render  a  preference 
Voidable  within  the  provisions  of  this  section 
it  is  necessary  to  establish  four  facts,  viz: 
(1)  the  insolvency  of  the  transferor;  (2)  the 
obtaining  by  one  creditor  of  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  the  same  class;  (3)  the  giving  of  a  prefer- 
ence within  four  months  before  the  filing  of 
the  petition  in  bankruptcy;  and  (4)  reason- 
able cause  on  the  part  of  the  creditor  to 
believe  that  a  preference  was  intended."  The 
same  is  held  in  Matthews  v.  Hardt,  9  Am. 

B.  R.  373,  79  N.  Y.  App.  Div.  570,  80  N.  Y. 
Supp.  462.  These  cases  were  decided  prior  to 
the  amendment  of  1908.  To  this  element 
must, now  be  added  those  referred  to  in  the 
text  based  upon  the  amendment  of  1903.  The 
text  is  cited  with  approval  in  the  case  of 
Brown  v.  City  National  Bank  (N.  Y.  Supp. 
Ct.),  26  Am.  B.  R.  638,  72  N.  Y.  Misc.  201, 
131  N.  Y.  Supp.  92.  And  see  Newman  v. 
Tootle-Campbell  Drv  Goods  Co,  (Mo.  Kans. 
City  Ct.  of  App.),  31  Am.  B.  R.  399,  160  S. 
W.  825,  specifying  the  elements  of  a  voidable 
preference;  Mayes  v.  Palmer  (C.  C.  A.,  8th 
Cir.),  31  Am.  B.  R.  225,  208  Fed.  97;  Sparks 
V.  Marsh  (D.  C,  Ark.),  24  Am.  B.  R.  280,  177 
Fed.  739;  Tn  ro  Starkweather  &  Albert   (D. 

C,  Mo.),  30  Am.  B.  R.  743,  206  Fed.  797; 
Heyman  v.  Third  Nat.  Bank  (D.  C,  N.  J.), 
32  Am.  B.  R.  716,  216  Fed.  685;  Sheetz  v. 
Walter  Bovd  Saddlery  Co.  (Kan.  Sup.  Ct.), 
83  Am.  B.*  R.  32,  147  N.  W.  897 ;  Russell's 


Trustees  v.  Mayfield  Lumber  Co.  (Ky.  Ct.  of 
App.),  32  Am.  B.  R.  357,  164  S.  W.  783; 
Kentucky  Bank  ft  Trust  Co.  v.  Pritchett 
(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  190,  143  Pac. 
338. 

The  bankruptcy  law  recognizes  two  kinds 
of  preferences  —  those  which  a  creditor  in 
good  faith  may  accept,  and  retain,  <and  those 
which  are  forbidden  and  therefore  voidable. 
The  constitutive  elements  of  a  preference  of 
the  latter  class  are:  First,  the  insolvency 
of  the  debtor  at  the  time  of  the  preference; 
second,  the  giving  of  the  preference  within 
four  months  of  the  filing  of  the  petition  In 
bankruptcy;  third,  the  dSect  of  securing  to 
the  favored  creditor  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same 
class  may  obtain  from  the  estate  of  the 
debtor;  and,  fourth,  that  the  preferred  cred- 
itor when  he  received  the  preference,  knew, 
or  had  reasonable  cause  to  believe,  that  ft 
was  the  purpose  of  his  debtor  to  give  him  a 
preference  over  other  creditors  of  the  same 
clasa  Wolff  Mfg.  Co.  v.  Batheal  Sboe  Co. 
(Mo.  Kan.  City  Ct.  of  App.),  35  Am.  B.  R. 
896,  180  S.  W.  396. 

Attempted  compromise  of  daima. —  In  or- 
der to  render  void  as  preferences  payments 
made  to  defendants  in  an  attempted  oom- 
promise  of  their  claims,  by  the  application  to 
their  claims  of  certain  insurance  moneys,  it 
must  be  established  (1)  that  bankrupt  was 
insolvent  at  the  time  of  the  transfer;  (2) 
that  the  defendants  obtained  a  greater  per- 
centage of  their  indebtedness  than  other  cred- 
itors of  the  same  class;  (3)  that  the  pr^er- 
ence-was  given  within  four  months  before  the 
filing  of  the  petition  in  bankruptcy;  and  (4) 
that  defendants  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  Shultz 
V.  Boyt  Saddlery  Co.  (Sup.  Ct.,  Iowa),  S3 
Am.  B.  R.  32,  147  N.  W.  897. 

Recovery  of  transfer  preferentially  made 
where  the  elements  specified  hi  the  text  are 
shown  to  exist.  Orandison  v.  National  Bank 
of  Rochester  (C.  C.  A.,  2d  Cir.),  36  Am.  B. 
R.  438,  231  Fed.  800;  Healy  v.  Wehrung  (C. 
C.  A.,  9th  Cir.),  36  Am.  B.  R.  673,^29  Fed. 
686. 

18.  Russell  V.  Mayfield  Lumber  Co.  (Ct.  of 
App.,  Ky.),  32  Am.  B.  R.  357,  164  S.  W.  783. 

19.  In  re  Sayed  (D.  C,  Mich.),  26  Am. 
B.  R.  444,  185  Fed.  962.  In  the  case  of  Bos- 
well  National  Bank  v.  Simmons  (C.  C.  A.. 
8th  Cir.),  26  Am.  B.  R.  865,  190  Fed.  786,  It 
was  held  that  where  a  bankrupt,  being  insolv- 
ent, made  payments  within  the  four  months' 
period  to  a  creditor,  in  satisfaction  of  a  then 
existing  debt,  under  such  circumstances  as  to 
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of  the  essential  elements  of  a  transfer  is  upon  the  trustee  seeking  to 
avoid  it.^ 

b.  While  insolvent— (1)  In  gexVekal. —  The  word  "insolvent"  has  the 
same  meaning  here  as  elsewhere  in  the  act.^^ 

(2)  Time  OF  insolvency. —  If  the  debtor  was  not  insolvent  when  the 
transfer  was  made  it  will  not  operate  as  a  preference  although  made  within 
four  months  before  the  filing  of  a  petition  in  bankruptcy  against  him.^  The 
question  of  solvency  must  be  determined  as  oi  the  date  when  the  payments 
or  traijisfers  were  made.^  If  the  levy  following  the  judgment  causes  the 
insolvency,  it  is  not  enough.^ 


enable  the  creditor  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditor 
of  the  same  class,  and  the  creditor  had  reason 
to  believe  it  was  being  preferred,  the  payment 
constituted  a  voidable  preference  recoverable 
bv  the  bankrupt's  trustee;  Marsh  v.  Walters 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  86,  220 
Fed.  805;  Peterson  t«  Nash  Bros.  (C.  C.  A., 
8th  Cir.),  7  Am.  B.  R.  181,  112  Fed.  311; 
Swarts  V.  Fourth  Nat.  Bank  (C.  C.  A.,  8th 
Cir.),  8  Am.  B.  R.  673,  117  Fed.  1;  McEl- 
vain  Y.  Hardesty  (G.  C.  A.,  8th  Cir.),  22  Am. 
B.  R.  320,  169  Fed.  32. 

Grounds  of  attack'  upon  transfer. —  By 
the  express  authority  of  the  bankruptcy  act, 
the  tmstee  may  attack  any  transfer  alleged 
to  be  voidable  as  a  preference  if  made  within 
the  period  fixed  by  law.  It  is  only  when 'the 
trustee  attacks  a  transfer  or  mortgage  on 
other  grounds  that  State  laws  and  decisions 
apply  as  to  the  validity  of  a  transfer.  A 
trustee  may  attack  a  transfer  as  a  voidable 
preference  concededly  valid  on  all  other 
grounds.  Will  Jams  v.  Crerman  American 
Trust  Co.  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
600,  219  Fed.  507. 

20.   Burden   of   proving  elements  of  void- 
able preference. —  Under    sections   60-a   and 
60-b  of  the  Bankruptcy  Act  as  amended  in 
1903,  and  prior  to  the  amendment  of  1910, 
the  burden  of  proof  is  on  a  trustee  in  bank- 
ruptcy who  seeks  to  avoid  as  a  preference 
to  show  that  the  bankrupt. (1)   while  insol- 
vent,   (2)    within  four  months  of  the  bank- 
ruptcy,  (3)  made  the  transfer  in  question; 
(4)    that  the  creditor  receiving  the  transfer 
will  be  thereby  enabled  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors  of 
the  same  class;  and  (5)  that  the  creditor  re- 
ceiving the  transfer  had  reasonable  cause  to 
believe  that  it  was  thereby  intended  to  give  a 
preference.    Kimmerle  v.  Farr  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R.  818,  189  Fed.  295.     See 
also  Tumlin  v.  Bryan    (C.  C.  A.,  5th  Cir.), 
21   Am.  B.  R.  319,  165  Fed.  166,  91  C.  C.  A. 
200;   In  re  Neill-Pincknev-Maxwell   Co.    (D. 
C,   Pa.),  22  Am.  B.  R.  401,  170   Fed.  481; 
Cauthom  v.  Burley  State  Bank   (Idaho  Sup. 
Ct.),  33  Am.  B.  R.  794,  144  Pac.  1608  (quot- 
ing   entire    paragraph    of    teid) ;    Kentucky 
Bank  &  Trust  Co.  v.  Pritchett   (Okla.  Sup. 
Ct.),  33  Am.  B.  R.  190,  143  Pac.  338. 

As  to  evidence  and  burden  of  proof  in  ac- 


tions to  recover  preferences,  see  Am.  Bankr. 
Di^.  §  677;  evidence  of  reasonable  cause  to 
believe  preference  was  intended,  Am.  Bankr. 
IMg.  I  514,  and  poet  under  heading  "  Evidence 
of  reasonable  cause  to  believe." 

21.  See  Bankr.  Act,  §  1  (15),  and  discus- 
sion thereunder.  Compare  In  re  Alexander 
(JX  C,  Ga.),  4  Am.  B.  R.  376,  102  Fed.  464. 
For  rule  under  former  law,  see  Toof  v.  Mar- 
tin, 13  Wall.  40;  Wager  v.  Hall,  16  Wall.  684. 
Marvin  v.  Anderson  (Sup.  Ct.,  Wis.),  6  Am. 
B.  R.  620,  87  X.  W.  226,  is,  therefore  more 
in  line  with  the  old  definition  than  the  new. 
See  also  Benjamin  v.  Chandler  (D.  C,  Pa.), 
15  AiQ.  B.  R.  439,  142  Fed.  217. 

Sufficient  means  to  satisfy  debts. —  Evi- 
dence that  a  bankrupt  was  not  possessed  of 
sufficient  ready  means  to  satisfy  all  his  debts  - 
at  the  time  of  the  execution  of  a  chattel  mort- 
gage, alleged  to  constitute  a  preference,  is 
insufficient ;  proof  must  be  presented  respect- 
ing the  amount  of  the  mortgagor's  property 
at  a  fair  valuation  at  the  time  of  giving  the 
mortgage  as  required  by  subdivision  15  o^ 
section  1  of  the  Bankruptcy  Act.  Matter  o^ 
Walker  Starter  Co.  (C.  C.  A.,  7th  Cir.),  37 
Am.  B.  R.  122,  235  Fed.  285. 

22.  In  re  Leech  (C.  C.  A.,  6th  Cir.),  22 
Am.  B.  R.  599,  171  Fed.  622. 

23.  In  re  Wittenberg,  etc.,  Co.  (D.  C, 
Wis.),  6  Am.  B.  R.  271,  108  Fed.  693;  But- 
ler Paper  Co.  v.  Goembel  (C.  C.  A.,  7th 
Cir.),  16  Am.  B.  R.  26,  143  Fed.  205; 
Sabin  v.  Camp  (D.  C,  Oreg.),  3  Am.  B.  R. 
678,  98  Fed.  974;  Sheppard-Strassheim  Co.  v. 
Black  (C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  574, 
211  Fed.  643;  McNeil  v.  Folk  (Sup.  Ct.  of 
App.,  W.  Va.),  33  Am.  B.  R.  234,  83  S.  E. 
192;  Rosenman  v.  Copard  (C.  C.  A.,  5th  Cir.*) , 
35  Am.  B.  R.  786,  228  Fed.  114;  Tumlin  v. 
Bryan  (C.  C.  A.,  5th  Cir.),  21  Am.  B.  R.  319, 
165  Fed.  166;  Matter  of  Bunch  Commission 
Co.  (D.  C,  Kan.),  35  Am.  B.  R.  526,  225  Fed. 
243 ;  In  re  Farmers'  Supply  Co.  (D.  C,  Ohio) , 
22  Am.  B.  R.  460,  170  Fed.  502.  See  Am. 
Bankr.  Dig.  §  484. 

24.  Chicago  Title  &  Trust  Co.  v.  Roeb- 
ling's  Sons  (C.  C,  111.),  5  Am.  B.  R.  368,  107 
Fed.  71;  Matter  of  (jliicago  Oar  Equipment 
Co.  (C.  C.  A.,  7th  Cir.),  31  Am.  B.  R.  617, 
211  Fed.  638.  See  also  Clarion  Bank  v.  Jones, 
21  Wall.  325. 
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(3)  Proof  of  insolvency. —  Whether  or  not  a  debtor  is  insolvent  is  a 
question  of  f act,^^  and  the  burden  of  showing  insolvency  is  on  him  who  alleges 
it.^  The  fact  that  a  debtor  is  adjudged  a  voluntary  bankrupt  does  not  raise 
a  presumption  of  insolvency  prior  to  the  filing  of  the  petition.^  But  it  has 
been  held  that  an  adjudication  in  an  involuntary  proceeding,  that  a  judgment 
debtor  was  insolvent  at  the  time  of  the  recovery  of  certain  judgments  against 
him,  is  conclusive  upon  the  question,  of  insolvency.^  But  insolvency  must  be 
alleged  and  found  as  a.  fact;  mere  belief  is  not  enough,^  nor  is  danger  of 
insolvency  as  a  coming  result*^  The  method  of  determining  the  question  of 
insolvency,  has  already  been  considered.  The  rules  whicb  are  applicable 
generally  in  determining  this  question  are  also  applicable  in  determining 
whether  a  transfer  is  preferential  because  made  at  a  time  when  the  bankrupt 
was  insolvent.^^  The  schedule  of  liabilities  filed  by  the  bankrupt  is  admissible 
on  the  issue  of  insolvency,^  although  this  has  been  doubted.^  The  bankrupt's 
books  of  accounts;"  the  method  of  determining  appraisement  taken  in  the 
proceedings,  are  admissible  upon  the  question  of  insolvency.^ 

(4)  Valuation  of  property. — Where  property  is  transferred  in  fraud  of 
creditors  the  definition  of  insolvency  contained  in  §  1  (15)  contemplates  that 
the  bankrupt  shall  not  have  the  benefit  of  its  valuation  in  determining  whether 
he  is  insolvent ;  but  where  property  is  transferred  in  payment  of  a  just  debt  the 
mere  fact  that  it  involves  a  preference  does  not  exclude  the  .property  from  con- 
sideration in  determining  the  debtor's  solvency.^     In  determining  insolvency 


.  85.  Kaufman-  v.  Treadway,  195  U.  S.  271, 
12  Am.  B.  R.  682,  49  L.  Ed.  190,  25  Sup.  Ct. 

33;  Kentucky  Bank  &  Trust  Co.  v.  Pritchett 
(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  190,  143  Pac. 

338. 

86.  In  re  Chappell  (D.  C,  Va.),  7  Am.  B. 
R.  608,  113  Fed.  545. 

Burden  of  proof. —  In  an  action  by  a  trus- 
tee to  recover  a  payment  in  discharge  of  a 
valid  obligation  from  the  bankrupt  to  a  bank, 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  oank  had  reasonable  cause  to 
believe  that  a  preference  was  intended.  Cal- 
houn County  Bank  v.  Cain  (C.  C.  A.,  4th 
Cir.),  18  Am.  B.  R.  509,  152  Fed.  983.  It 
must  be  alleged  and  proven  that  the  bank- 
rupt was  insolvent  at  the  time  of  the  trans- 
fer. The  burden  of  proving  such  facts  is  on 
the  trustee.  In  re  Ix»ech  (C.  C.  A.,  6th  Cir.), 
22  Am.  B.  R.  599,  171  Fed.  622. 

87.  In  re  Chappell  (D.  C,  Va.),  7  Am.  B. 
R.  608,  113  Fed.  545;  MeXell  v.  Folk  (Sup. 
Ct.  of  App.,  W.  Va.),  33  Am.  B.  R.  234,  83 
S.  E.  192. 

88.  I)e  Graff  v.  Lang,  92  N.  Y.  App.  Div. 
564,  87  N.  Y.  Supp.  178. 

89.  Wager  v.  Hall,  16  Wall.  684.  Compare 
also  In  re  Linton  (Ref.,  Pa.),  7  Am.  B.  R. 
876. 

30.  Beals  v.  Quinn,  101  Mass.  262. 

ail.  See  discussion  under  Bankr.  Act,  sec- 
tion 1  (15),  ante,  p.  12. 

38.  Hackney  v.  Hargreaves,  13  Am.  B.  R, 
164,  3  Neb.  *  (Unoff.)  676;  In  re  Docker- 
Poster  Co.  (D.  C,  Pa,),  10  Am.  B.  R.  584, 
123  Fed.  190:  Bank  of  N".  Y.  v.  Southern 
Nat.  Bank,  170  N.  Y.  1,  62  N.  E.  677.     As 


to  sufficiency  of  evidence  of  insolvency,  see 
Benjamin  v.  Chandler  (D.  C,  Pa.),  15  Am. 
B.  R.  439,  142  Fed.  217;  Ridge  Av.  Bank  v. 
Sundheim  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R. 
863.  145  Fed.  798. 

Schedules  filed  by  the  bankrupt  in  the 
bankruptcy  proceedings  are  proper  evidence 
in  an  action  against  a  creditor  of  the  bank- 
rupt to  recover  back  an  alleged  preference 
obtained  by  such  creditor  when  such  sched- 
ules are  properly  identified,  and  the  produc- 
tion and  admission  of  secondary  evidence  of 
such  schedules  is  governed  by  the  same  rules 
which  govern  the  production  and  admission 
of  such  evidence  in  other  cases,  and  the  same 
is  true  with  respect  to  the  admission  of  dupli- 
cate originals.  Utah  Ass'n  of  Credit  Men  v. 
Boyle  Furniture  Co.  (Sup.  Ct.,  Utah),  26 
Am.  B.  R.  867,  117  Pac.  800. 

33.  Hackney  v.  Ravmond  Bros.,  Clarke  Co. 
(Sup.  Ct,  Neb.),  lO'^Am.  B.  R.  213,  214,  68 

Neb.  624. 

34.  In  re  Docker-Foster  Co.  (D.  C,  Pa.), 
10  Am.  B.  R.  584,  123  Fed,  190. 

36.  Hacknev  v.  Hargreaves,  13  Am.  B.  K. 
164,  3  Neb.  (Unoff.)  676. 

36.  In  re  Doscher  (D.  C,  N.  Y.),  9  Am. 
B.  R.  547,  554,  120  Fed.  408.  See  also  Lan- 
sing Boiler  &  Engine  Works  (C.  C.  A.,  6th 
ar.),  11  Am.  B.  R.  558,  128  Fed.  701;  Acme 
Food  Co.  V.  Meier  (C.  C.  A.,  6th  Cir.),  18 
Am.  B.  R.  650,  153  Fed.  74,  holding  that  if 
the  evidence  does  not  justify  a  finding  that 
the  conveyance  had  been  made  with  intent  to 
defraud,  all  the  property  of  the  alleged  bank- 
rupt is  to  be  taken  into  account  in  determin- 
ing the  question  of  the  bankrupt's  insolvency ; 
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property  of  the  bankrupt  which  is  exempt  uader  the  State  law  should  be 
included.^  The  fair  valuation  of  the  bankrupt's  properly  at  the  time  of 
allied  preferential  payments  shoiild  be  considered  in  determining  his  insol- 
vency- and  intent  to  prefer,  and  not  what  the  property  brought  in  a  lump  at 
an  auction  sale  by  the  trustee.^  The  test  in  determining  insolvency  under 
this  section  is  as  in  other  cases,  whether  the  property  of  the  bankrupt  taken 
at. a  fair  valuation  is  sufficient -to  pay  his  debts.  Fair  valuation  is  not* what 
the  property  would  bring  at  a  forced  sale.*®  The  valuation  used  as  a  test 
must  relate  to  the  conditions  existing  in  respect  to  the  bankrupt's  business  as 
a  going  concern,  at  the  time  when  preference  was  given.^ 

0.  Within  four  months.— (l)  In  general. —  The  words  of  the  statute, 
"within  four  months  before  the  filing  of  the  petition,"  mean  within  four 
months  of  the  inception  of  the  proceedings.  It  is  the  date  of  filing  the  original 
petition  which  controls;  and  amendment  of  the  petition  does  not  extend. the 
time  because  such  amendment  relates  back  to  the  date  of  filing  the  original 
petition.**  The  method  of  computing  tiirife  is  considered  elsewhere.*^  If  a 
transfer  be  made  prior  to  the  period  of  four  months  before  the  filing  of  the 
petition  it  cannot  be  attacked  as  a  preference  under  this  section,  although 
clearly  preferential.**  And  if  the  preference  was  given  before  the  passage 
of  the  bankruptcy  law,  it  cannot  be  disturbed.** 

(2)  When  tibce  begins  to  bun. —  The  period  ordinarily  bc^ns  to  run  from 
the  moment  the  judgment  or  transfer  takes  effect**^    And  if  recording  is  not 


Utah  Abs*!!  of  Credit  Men  t.  Boyle  Furniture 
Co.  (Sup.  Ct.,  Utah),  26  Am.  B.  R.  867,  117 
Pac.  800. 

37.  Utah  Ass'n  of  Credit  Men  v.  Boyle  Fur- 
niture Co.  (Sup.  Ct.,  Utah),  26  Am.  B.  R. 
867,  117  Pac.  800. 

88.  Rutland  County  Nat.  Bank  v.  Graves 
(D.  C,  Vt.),  10  Am.  B.  R.  446,  156  Fed. 
168. 

Fair  yaluation  of  allesred  bankrupt's  prop- 
erty is  not  the  price  obtained  at  a  forced 
sale.  Chicago  'ntle  A  Trust  Co.  v.  Roebling'a 
Sons  (C.  C,  ni.),  5  Am.  B.  R.  368,  107  Fed. 
71.  The  present  market  value,  that  is,  what 
the  property  wiD  probably  bring,  or  is  worth 
in  the  general  markef,  where  everybody  buys, 
is  a  sure  standard.  In  re  Hines  (D.  C, 
Oreg.),  16  Am-  B.  R.  296,  144  Fed.  442;  Dun- 
can V.  Landis  (C.  C.  A.,  3d  Cir.),  5  Am.  B.  R. 
649,  106  Fed.  839. 

Where  the  fair  or  market  value  of  a  debt- 
or's property  and  the  amount  of  his  debts 
have  not  been  established  it  cannot  be  said 
that  he  is  insolvent,  within  the  meaning  of 
the  bankuptcy  act.  Jump  v.  Bernier  (Mass. 
Sup.  Ct.),S6  Am.  B.  R.  691,  108  N.  E.  1027. 

39.  Chicago  Title  k  Trust  Co.  v.  Roebling's 
Sons  (C.  C,  111.),  6  Am.  B.  R.  368,  107  Fed. 
71 ;  Rutland  County  National  Bank  v.  Graves 
( D.  C,  Vt,),  19  Am.  B.  R.  446,  166  Fed.  168. 

40.  Butler  Paper  Co.  v.  Goembel  (C.  C.  A., 
7th  Cir.),  16  Am.  B.  R.  26,  143  Fed.  296; 
Chicago  Motor  Vehicle  Co.  v.  American  Oak 
leather  Co.  (C.  C.  A.,  7th  Cir.),  15  Am.  B. 
R.  804,  141  Fed.  518,  in  which  case  the  evi- 
dence was  examined  and  it  was  held  that  the 
referee  had  erred  in  his  finding  as  to  the  in- 


solvency of  the  bankrupt  based  upon  evidence 
of  fair  valuation  of  the  property  belonging 
to  the  bankrupt  corporation  as  a  going  con- 
cern; Dougherty  v.  First  National  Bank  (C. 
C.  A.,  6th  Cir.),  28  Am.  B.  R..263,  197  Fed. 
241. 

41.  First  State  Bank  of  Corinth  v.  Has- 
well  (C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  330. 
174  Fed.  209. 

48.  See  under  Section  Thirty-one  of  this 
work.  See  also  Whitley,  etc.,  Co.  v.  Roach 
(Sup.  Ct.,  Ga.),  8  Am.  B.  R.  506.  IIR  Ga. 
918. 

In  computing  the  four  months  before 
filing  the  petition  in  bankruptcy  within  which 
time  a  preference  is  voidable,  the  dny  on 
which  the  petition  was  filed  must  be  ex- 
cluded. Dutcher  v.  Wright,  94  U.  S.  653,  24 
L.  ed.   130.  • 

48.  Jackson  v.  Sedgwick  (C.  C,  N.  Y.),  26 
Am.  B.  R.  836,  189  Fed.  608;  Brown  v.  Citv 
National  Bank  (N.  Y.  Sup.  Ct.,  Trial),  26 
Am.  B.  R.  638,  72  Misc.  201,  131  N.  Y.  Supp. 
92. 

44.  In  re  Terrill  (D.  C,  Vt.),  4  Am.  B.  R. 
145,  100  Fed.  778.  As  to  the  effect  of  this 
doctrine  on  a  case  which  would  be  a  voidable 
preference  under  the  law  as  amended,  but 
which  was  not  before,  quaere^  and  see  "  Sup- 
plemental Section  to  Amendatory  Act,"  jffoat. 

46.  See  Sawyer  v.  Turpin,  91  U.  S.  114,  23 
L.  ed.  235;  In  re  Foster,  Fed.  Cas.  4,964; 
Matter  of  Wilson  (D.  C.,  Hawaii),  23  Am. 
B.  R.  814. 

An  order  on  a  creditor  for  the  payment  of 
money  due  the  bankrupt  is  a  transfer  of 
the  fund  from  the  day  of  its  presentation. 
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required  the  transfer  takes  effect  from  the  date  thereof  and  not  from  the  time 
it  is  actually  recorded. ^^  It  seems  that  the  amendment  to  §  60-a  is  for  the 
purpose  of  bringing  it  into  substantial  accord  with  §  3-a.  These  provisions 
should  be  read  together,  and  when  so  read  there  can  be  no  permissible  question 
but  that  the  date  of  the  preference  referred  to  in  §  60  is  the  same  as  that 
referred  to  in  §  3-b.*''  However,  there  is  authority  to  the  effect  that  Congress 
did  not  intend  §  3-b  and  §  60-a  to  mean  the  same  thing,  but  in  fact,  after  due 
consideration,  deliberately  refused  to  make  §  60-a  as  broad  as  §  8-b.*®  And 
this  suggestion  has  now  received  the  sanctioning  approval  of  the  Supreme 
Court.« 

(3)  Peeformancb  of  agreement  made  pbiob  to  fotjb  months'  period. — 
Any  attempt  to  evade  the  act  by  agreement  entered  into  prior  to  the  prescribed 
period,  consummated  by  the  perfection  of  a  lien  within  the  period,  is  nugatory. 
Such  a  lien  is  ineffectual  and  is  a  voidable  preferenca  Such  a  transaction  will 
be  subject  to  the  same  rules  as  though  no  such  agreement  had  been  made. 
Its  validity  will  be  determined  fii  each  instance  as  of  the  date  when  the 
preferential  lien  was  sought  to  be  perfected.  A  mortgage  or  transfer  of  his 
property  by  an  insolvent  debtor  within  four  months  of  the  filing  of  a  petition 
in  bankruptcy  against  him,  which  otherwise  constitutes  a  voidable  preference, 
is  not  deprived  of  that  character  or  made  valid  by  the  fact  that  it  was  executed 
in  performance  of  a  contract  to  do  so  made  more  than  four  months  before  the 
filing  of  the  petition.^  The  same  rule  applies  where  a  transfer  in  payment  of 


Johnston  v.  Huff  (C.  C.  A.,  4th  Cir.),  13  Am. 
B.  R.  287,  133  Fed.  704;  In  re  Hines  (D.  C, 
Pa),  16  Am.  B.  R.  496,  144  Fed.  142,  147, 
543. 

When  ''four  months  period""  commences 
to  mn. —  Where  the  mortgagee  does  not  file 
a  sworn  statement  required  by  the  Colorado 
statute  until  seven  months  after  the  expira- 
tion of  one  year  from  the  time  the  mortgage 
was  recorded,  the  four  months'  period  within 
wlych  the  trustee  in  bankruptcy  of  the  mort- 
gagor may  r.ttack  the  transfer  must  be  fig- 
ured from  the  date  of  taking  possession  of 
the  property  by  the  mortgagee  and  not  from 
the  date  of  record.  Williams  v.  German 
American  Trust  Co.  (C.  C.  A.,  8th  Cir.),  33 
Am.  B.  R.  600,  219  Fed.  607. 

46.  Matter  of  Bovd  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  548,  213  Fed.  774. 

47.  Long  V.  Farmers'  State  Bank  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  103,  147  Fed.  360; 
English  V.  Ross  (D.  C,  Pa.),  16  Am.  B.  R. 
370,  140  Fed.  630. 

48.  Matter  of  Bovd  (C.  C.  A.,  2d  Cir.),  32 
Am.  B.  R.  548,  213  Fed.  774;  Matter  of  Har- 
vev  (D.  C,  Ala.),  32  Am.  B.  R.  337,  212  Fed. 
340. 

49.  Carev  v.  Donohue,  240  V.  S.  430,  36 
Am.  B.  R.  704,  60  L.  ed.  726.  36  Sup.  Ct.  386 
(rcvg.  31  Am.  B.  R.  210,  200  Fed.  328),  in 
which  the  court  commentfl  upon  the  evident 
purpose  of  CongrcMs  in  eliminating  certain 
language,  as  to  requiring  recording  or  regis- 
tering transfers,  from  §  60  which  was  in- 
eluded  in  S  3-b. 

60.  In  re  Great  Western  Mfg.  Co.    (C.  C. 


A.,  8th  Cir.),  18  Am.  B.  R.  269,  264,  162  Fed. 
123. 

Effect  of  prior  agreements. — A  transfer  of 
property  within  the  four  months*  period  to 
be  applied  on  an  antecedent  debt,  under  an 
agreement  made  anterior  to  such  period,  is  a 
preference.  Vitzthum  v.  Large  (D.  C,  la.), 
20  Am.  B.  R.  666,  162  Fed.  686.  In  Wilson 
▼.  Nelson,  183  U.  S.  191,  198,  7  Am.  B.  R. 
142,  49  L.  Ed.  147,  22  Sup.  Ct.  74,  the  debtor 
had  given  kn  irrevocable  power  of  attorney 
to  the  creditor  to  confess  judgment  many 
years  before  judgment  was  confessed  under 
it  within  the  four  months,  and  the  Supreme 
Court  held  it  to  be  a. voidable  preference. 
See  also  Page  v.  Rogers,  211  U.  S.  676,  21  Am. 
B.  R.  496,  53  L.  Ed.  332,  29  Sup.  Ct.  169. 

Mortgages  executed  within  the  four  months* 
period  in  performance  of  agreements  to  give 
them  made  more  than  four  months  before  the 
filing  of  the  petitions  in  bankruptcy  have 
been  held  to  be  voidable  preferences.  In  re 
Sheridan  (D.  C,  Pa.),  3  Am.  B.  R.  654,  98 
Fed.  406;  In  re  Ronk  (D.  C,  Ind.),  7  Am. 
B.  R.  31,  111  Fed.  154:  In  re  Dismal  Swamp 
Co.  (D.  C,  Va.),  14  Am.  B.  R.  175,  135  Fed. 
415;  Matter  of  \Mute  (Ref.,  R.  I.),  22  Am. 
B.  R.  200;  In  re  Smith  (D.  C.  N.  Y.),  23 
Am.  B.  R.  864,  176  Fed.  426.  And  this  view 
fipcms  to  be  sustained  by  the  terms  of  the 
bankruptcy  act,  by  the  more  cogent  reasons, 
and  bv  the  weight  of  authoritv.  In  re  Great 
Wostem  Mfg.  Co.  (C.  C.  A.,  8th  Cir.),  18  Am. 
B.  R.  259,  265,  152  Fed.  123;  Lathrop  Bank 
V.  Holland  (C.  C.  A.,  8th  Cir.),  80  Am.  B. 
R.  62,  206  Fed.  143. 
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an  antecedent  debt  is  made  under  such  circumstances. '^^  Where  an  insolvent 
corporation,  within  the  four  months'  period,  makes  a  partial  payment  on 
account  of  goods  sold  received  under  a  contract  Altered  into  prior  to  its 
bankruptcy,  such  payment  is  preferential,  though  thereafter  no  more  goods 
were  furnished  under  the  contract.®^  Where  a  claim  secured  by  a  chattel 
mortgage  or  an  assignment,  executed  more  than  four  months  prior  to  bank- 
ruptcy, is  waived  by  the  acceptance  of  an  offer  of  settlement,  payment  on  such 
claim  within  the  four  months^  period  will  constitute  a  voidable  preference."® 
(4)  Date  op  contract  govebns. — Where  a  contract  for  the  sale  of  the 
banknipfs  property  which  provided  that  the  proceeds  of  the  sale  were  to  be 
applied  in  payment  of  certain  claims  against  the  bankrupt,  the  date  of  the 
contract  rather  than  the  date  of  payment  under  the  contract  governs  in  deter- 
mining whether  a  preference  was  given  within  the  four  months'  period,*^ 
If  the  contract  gives  rise  to  an  equitable  lien  in  favor  of  the  creditor  such  lien 
will  be  presumed  to  exist  as  of  the  date  of  the  contract,  and  the  delivery  of 
the  property  under  such  contract  to  the  creditor  within  the  four  months'  period 
will  not  make  it  a  preference."*  Whether  or  not  such  a  lien  takes  effect  as  of 
the  date  of  the  contract  or  as  of  the  date  of  the  taking  possession  of  the  prop- 
erty will  be  governed  by  the  State  law." 


91,  Vitzthum  v.  Large  (D.  C,  la.),  20  Am. 
B.  R.  666,  162  Fed.  6S5. 

58.  In  re  Mayo  Contracting  Co.  (D.  C, 
Mass.),  19  Am.  B.  K.  651,  157  Fed.  469. 

58.  Scbuetz  ▼.  International  Harvester  Co. 
(Iowa  Sup.  Ct.),  34  Am.  B.  R.  708,  149  N. 
W.  855,  in  whieh  case  it  appeared  that  a 
debtor,  after  property  purchased  by  him  had 
been  destroyed  by  fire,  gave  an  order  on  the 
insurance  companies  in  favor  of  the  vendor, 
and  in  order  to  avoid  bankruptcy  the  vendor 
with  other  creditors  agreed  to  accept  the  in- 
surance money  pro  rata  on  their  respective 
claims,  it  was  held  that  the  vendor  thereby 
waived  his  claim  under  the  order  and  also 
under  notes  secured  by  a  chattel  mortgage 
given  more  than  four  months  prior  to  bank- 
ruptcy, and  the  trustee  in  bankruptcy  may 
recover  the  payments  from  the  insurance 
moneys  as  prefer^ices. 

54.  Fitch  V.  Bank  of  Grand  Rapids  (Sup. 
Ct.,  Wis.),  26  Am.  B.  R.  879,  131  N.  W.  1095. 

55.  Sexton  v.  Kessler  &  Co.  (C.  C.  A.,  2d 
Cir.),  21  Am.  B.  R.  807,  172  Fed.  535,  affd. 
226  U.  S.  90,  28  Am.  B.  R.  85,  56  L.  ed.  995, 
32  Sup.  Ct.  657;  Godwin  v.  Murchison  Na- 
tional Bank,  22  Am.  B.  R.  703,  145  N.  C.  320 ; 
Hanson  v.  Blake  (D.  C,  Me.),  19  Am.  B.  R. 
326,  155  Fed.  342;  Wilder  v.  Watts  (D.  C, 
S.  C),  15  Am.  B.  R.  67,  138  Fed.  426. 

Delivery  to  pledgee  within  four  months' 
period  not  a  preference.— Bankrupt  had  for 
many  years  drawn  upon  defendant,  an  Eng- 
lish company,  and  in  1903,  upon  request  that 
it  set  aside  securities  for  its  drawing  credit, 
placed  in  its  safe  deposit  vault,  in  a  separate 
package,  certain  securities  named,  designated 
them  as  held  in  escrow  as  security  to  defend- 
ant for  drafts,  and  notified  defendant  of  its 
action  and  of  the  particular  securities  so 
Iield.     Bankrupt  also  entered  the  securities 


and  all  substitutions  on  its  loan  book,  and  as 
substitutions  were  made  from  time  to  time, 
the  English  company  was  notified.  The  se- 
curities were  always  either  negotiable  by 
delivery  or  indorsed  in  blank.  They  were 
always  marked  and  kept  separate  and  never 
removed  from  the  vault,  except  when  taken 
to  the  office  to  be  examined  and  checked  off 
by  a  representative  of  the  English  company. 
Thereafter,  within  four  months  of  defend- 
ant's bankruptcy,  and  at  a  time  when  it  was 
insolvent,  the  escrow  securities  were  deliv- 
ered over  to  the  defendant.  It  appeared 
that  the  transaction  was  entered  into  in 
good  faith  and  that  the  transfer  was  not 
void  as  against  bankrupt's  creditors,  irre- 
spective of  attachment.  Held,  that  when  de- 
fendant took  the  securities,  it  only  exercised 
a  right  which  had  been  created  long  before 
bankruptcy,  and  that  the  transaction  could 
not  be  avoided  by  bankrupt's  trustee  as  a 
preference  under  the  bankruptcy  act.  Sex- 
ton V.  Kessler  ft  Company,  Ltd.,  226  U.  S.  90, 
28  Am.  B.  R.  85,  56  L.  ed.  995,  32  Sup.  Ct. 
657. 

66.  Thompson  v.  Fairbanks,  196  U.  S.  516, 
13  Am.  B.  R.  437,  49  L.  Ed.  577,  25  Sup.  Ct. 
306;  In  re  Chantler  Cloak  ft  Suit  Co.  (D.  C, 
R.  I.),  18  Am.  B.  R.  498,  151  Fed.  952; 
In  re  Automobile  Livery  Service  Co.,  23  Am. 
B.  R..799,  176  Fed.  792,  in  which  it  was 
held  that  under  the  Alabama  law  where  there 
has  been  no  delivery  of  pledged  property,  but 
in  pursuance  of  a  prior  agreement  such  prop- 
erty upon  the  pledgor's  default  was  delivered 
within  the  four  months'  period,  the  possession 
thus  acquired  relates  back  to  the  time  of 
said  agreement  and  constitutes  a  preference 
only  as  to  claimants  who  had  in  the  meazi- 
time  perfected  liens  upon  the  property. 
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(6)  Possession  within  four  moni^hs'  period. —  Where  possession  is  taken 
by  the  creditors  of  an  insolvent  debtor's  property  within  four  months  before 
the  filing  of  the  petition,  under  an  agreement,  whereby  a  lien  was  created  in 
favor  of  the  creditors  upon  such  property  in  case  of  a  failure  of  the  debtor  to 
comply  with  the  terms  of  such  agreement,  such  assumption  of  possession  will 
constitute  an  unlawful  preference  notwithstanding  the  fact  that  the  agreement 
was  made  prior  to  the  four  months'  period.*"^  But  where  property  is  pledged 
or  mortgaged  for  the  benefit  of  creditors  by  a  valid  pledge  or  mortgage  executed 
prior  to  the  four  months'  period,  such  creditors  may  enter  into  possession  of 
such  property  within  the  four  months'  period.  In  all  such  cases  the  rights 
of  creditors  in  respect  to  the  particular  property  will  depend  upon  the  validity 
of  the  pledge  or  mortgage  under  the  laws  of  the  state  where  made.*"    A  pledge 


57.  Matthews  ▼.  Hardt,  9  Am.  B.  R.  373,  79 
N.  Y.  App.  Div.  670,  60  N.  Y.  Supp.  462; 
Matter  of  Mandel  (D.  C,  N.  Y.),  10  Am. 
B.  R.  774,  127  Fed.  868.  Compare  In  re 
Chadwick  (D.  C,  Ohio),  15  Am.  B.  R.  628, 
140  Fed.  674;  Christ  v.  Zehner,  212  Pa.  St. 
188,  16  Am.  B.  R.  788,  61  Atl.  822.  See 
Am.  Bankr.  Dig.  |  488. 

Trust  receipts;  assismnent  of  accounts  to 
release. —  In  an  action  by  trustees  in  bank- 
ruptcy to  set  aside  assignments  of  accounts 
and  warehouse  receipts  to  the  defendtuit  as 
an  illegal  preference  and  to  recover  the 
amount  realized  thereon  it  appeared  that  the 
defendant  in  lending  money  to  the  bankrupt 
took  warehouse  receipts  and  tnist  receipts 
more  than  four  months  prior  to  bankruptcy 
covering  raw  material  taken  from  the  ware- 
house by  the  bankrupt  with  the  defendant's 
consent.  These  trust  receipts  stipulated  that 
the  material  was  to  be  held  for  the  defend- ^_ 
ant  with  liberty  to  sell  it  and  apply  the 
proceeds  to  any  indebtedness  to  the  bank. 
The  bankrupt,  with  the  knowledge  of  the  de- 
fendant, mingled  the  raw  material  so  taken 
under  the  trust  receipts  with  other  material 
in  its  factory,  and  sold  the  manufactured 
product.  The  defendant  claimed  that  the  ac- 
counts assigned  to  it  within  four  months  of 
bankruptcy  represented  the  raw  material 
covered  by  the  trust  receipts.  It  was  held 
that  the  assignment  of  accounts  was  a  void<- 
able  preference,  as  constituting  a  transaction 
entirely  apart  from  the  trust  receipts  cover- 
ing the  raw  material  which  entered,  in  part, 
into  the  manufacture  of  the  articles  for 
which  the  accounts  accrued.  Merchants  Na- 
tional Bank  v.  Corr  (C.  C.  A.,  4th  Cir.),  34 
Am.  B.  R.  627,  221  Fed.  419. 

58.  Sabin  v.  Camp  (D.  C,  Or.),  3  Am.  B. 
R.  578,  98  Fed.  974;  In  re  Wolf  (D.  C, 
Iowa),  3  Am.  B.  R.  655,  98  Fed.  74;  Thomp- 
son V.  Fairbanks,  196  U.  S.  616,  13  Am.  B. 
R.  437,  49  L.  Ed.  577,  25  Sup.  Ct.  306; 
Sexton  V.  Kessler  &  Co.  (C.  C.  A.,  2d  Cir.), 
21  Am.  B.  R.  807,  172  Fed.  535.  But  com- 
pare In  re  Sheridan  (D.  C.,  F*i.)»  3  Am.  B. 
R.  554,  98  Fed.  406. 

In  Massachusetts  the  taking  of  possession 
of  mortgaged  chattels  by  the  mortgagor 
within  the  four  months*  period  under  an  un- 


recorded   mortgage    covering    after-acquired 

Sroperty  made  more  than  two  years  before 
lie  bankruptcy  of  the  mortgagor  does  not 
constitute  a  preference.  Humphrey  v.  Tat- 
man,  198  U.  S.  91,  14  Am.  B.  R.  74,  49 
L.  Cd.  956,  25  Sup.  Ct.  567.  A  mortgagee 
taking  possession  before  the  commencement  of 
bankruptcy  proceedings  against  his  mort- 
gagor of  after-acquired  property  covered  by 
the  mortgage,  is  entitled  under  the  law  of 
Massachusetts  to  hold  the -property  as  against 
the  trustee.  In  re  Hurley  (D.'  C,  Mass.)^ 
26  Am.  B.  R.  434,  185  Fed.  851. 

Missouri  statute. —  In  the  case  of  In  re 
Ozark  Cooperage  A  Lumber  Co.  (G.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  836,  180  Fed.  105, 
the  court  speaking  of  the  Missouri  statute 
relating  to  change  of  possession  said :  "  Some 
kinds  of  personal  property  may  be  readily 
delivered  from  hand  to  hand  .and  interested 
persons  may  rightfully  expect  that  method  to 
be  observed.  In  other  cases,  the  character  of 
the  property  and  the  circumstances  of  its 
situation  preclude  such  a  transfer;  and  other 
indicia  of  a  change  of  ownership  such  as 
signs,  brands  and  marks  are  generally  ac- 
cepted as  sufficient.  Each  case,  however,  as 
it  arises  should  be  determined  by  its  own 
peculiar  facts  and  circumstances." 

Taking  possession  of  property  witUn 
the  four  months'  period. —  In  the  case  of  In 
re  Bird  (D.  C,  Minn.),  25  Am.  B.  R.  24, 
180  Fed.  229,  it  appeared  that  about  two 
years  before  the  petition  in  bankruptcy  was 
filed,  a  bank  had  in  its  possession  personal 
property  belonging  to  the  bankrupt  which 
had  been  pledged  to  the  bank  to  secure  the 
payment  of  a  debt  owing  to  the  bank  by  him ; 
at  the  same  time  the  bankrupt  assigned  to 
another  creditor  all  his  interest  in  the  equity 
of  such  personal  property,  such  equity  to  be 
determined  after  the  bank  should  have  been 
fully  paid;  at  the  time  of  the  adjudication 
the  property  was  still  in  the  possession  of 
the  bank;  it  was  held  that  the  assignment  of 
the  equity  in  such  property  was  a  valid  con- 
tract under  the  common  law  and  under  the 
law  of  Minnesota  and  that  it  was  not  void 
as  a  preference  for  failure  to  record  or  regis- 
ter the  transfer  as  required  by  section  60-a, 
as    such    transfer   was    not   required    to   be 
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of  stock  by  a  bankiupt  to  a  bank,  prior  to  the  four  months'  period,  which 
pledge  was  perfected  at  the  time  by  the  delivery  of  the  certificates  of  stock 
without  transfer  on  the  books  of  the  corporation^  does  not  constitute  a  pref- 
erence although  such  stock  was  sold  pursuant  to  the  pledge,  within  the  four 
months'  period."^ 

(6)  Assignment  of  peopeety  within  foue  months. — Where  an  assign- 
ment of  personal  property  and  book  accounts  was  made  by  a  bankrupt  within 
the  four  months'  period  to  secure  to  a  bank  the  payment  of  notes,  purchased 
by  it  from  the  bankrupt,  imder  an  agreement  made  more  than  four  months 
prior  to  the  filing  of  the  petition,  whereby  the  bankrupt  agreed  to  maintain  at 
all  times  a  deposit  equal  to  at  least  twenty-five  per  cent,  of  the  notes  so 
purchased,  and  against  which  the  notes  payable  at  maturity  could  be  charged. 
Such  assignment  constitutes  a  voidable  preference,*^  Collections  made  within 
the  four  months'  period  on  accounts,  which  were  assigned  before  that  period 
commenced,  do  not  constitute  a  preference  which  the  trustee  may  recover.*^ 

(7)  Price  to  the  amendments  of  1903. —  The  clause  as  to  the  period 
within  which  a  preference  shall  not  be  given  was  in  subdivision  b  in  the 
original  law.  It  led  to  the  anomalous  doctrine  that  mere  preferences,  as, 
for  instance,  bona  fde  payments,  must  be  surrendered  if  since  insolvency,  no 
matter  how  niany  months  or  years  back,  but  fraudulent  preferences  were  good 
unless  within  the  four  months' •  period.**  This  dilemma  was  the  direct  result 
of  Carson  v.  Chicago  Title  &  Trust  Co.,**  and  gave  force  to  the  demand  for 


recorded  or  registered  under  the  Minnesota 
law,  nor  was  it  a  preference  for  failure  to 
take  possession  of  the  property  within  the 
four  months'  period. 

Where  the  rights  of  a  mortgagee  under  a 
chattel  mortgage  had  been  fixed  more  than 
four  months  prior  to  the  bankruptcy  of  the 
mortgagor,  by  a  contract  gfood  between  the 
parties,  his  taking  possession  of  the  nrort- 
gaged  property  within  the  four  months' 
period  did  not  constitute  the  transaction  a 
preference.  In  re  East  End  Mantel  k  Tile 
Co.  (D.  C,  Pa.),  ^  Am.  B.  R.  793,  202  Fed. 
276. 

AsaigBmeiits  of  fire  insurance  policy  under 
prior  agreement. — ^A  transaction  in  which  the 
owner  of  a  mercantile  business  gives  to  a 
creditor  an  assignment  of  a  fire  insurance 
policy,  in  order  that  such  creditor  may  col- 
lect the  amoimt  thereof  and  apply  the  same 
to  the  payment  of  a  prior  loan,  and  which  is 
fprvea  in  furtherance  of  a  prior  agreement  by 
which  the  insurance  policy  was  pledged  to 
the    said    creditor    as    security    for    money 
loaned  and  for  future  advances,  and  under  the 
understanding  that  in  case  of  fire  such  au- 
thority to  collect  or  assignment  should  be 
^ven,    is   not   an   unlawful    preference   even 
though  made  within  four  months  of  the  act 
of  bankruptcy;  the  money  being  loaned  and 
the  policy  having  been  pledged  prior  to  that 
time.     Hecker  v.  Commercial  State  Bank,  37 
Am.  B.  R.  809,  169  N.  W.  97. 

Valid  lien;  possession  within  four  months. 
— .Where  a  bankrupt  has  given  an  equiimble 
lien  on  his  property  which  according  to  the 
law  of  the  state  is  enforceable  against  the 
bankrupt  and  purchasers  with  notice,  the 
preference  which  results  from  the  lienor  tak- 


ing possession  of  the  property  dates  back  to 
the  date  of  the  original  lien,  and  therefore, 
although  possession  is  taken  within  four 
months,  it  is  not  a  voidable  preference. 
Davis  V.  Billings  (Pa.  Sup.  Ct),  38  Am.  B. 
R.  967,  99  Atl.  163. 

69.  First  Nat.  Bank  of  Lake  Charles  v. 
Lang  (C.  C.  A.,  6th  Clr.),  29  Am.  B.  R.  247, 
253,  202  Fed.  117,  121. 

60.  Tilt  V.  Citizens*  Trust  Co.  (D.  C,  N. 
J.),  27  Am.  B.  R.  320,  191  Fed.  441,  affd. 
29  Am.  B.  R.  906,  200  Fed.  410. 

61.  Lowell  y.  International  Trust  Co.  (C. 
C.  A.,  1st  Cir.),  19  Am.  B.  R.  853,  168  Fed. 
781. 

Collection  of  accounts  within  four  months. 
-^When  an  assignment  of  accounts  is  made 
more  than  four  months  prior  to  the  bank- 
ruptcy, the  fact  that  the  accounts  are  not 
collected  by  the  creditor  until  within  four 
months  does  not  make  the  transaction  a 
preference.  In  re  Bird  (D.  C,  Minn.),  26 
Am.  B.  R.  24,  180  Fed.  229. 

62.  For  instance,  see  the  now  inapplicable 
cases  of  In  re  Jones  (D.  C.,  Mass.),  4  Am. 
B.  R.  663,  110  Fed.  763;  In  re  Abraham 
Steers  Lumber  Co.  (D.  C,  N.  Y.),  6  Am.  B. 
R.  315,  110  Fed.  738;  affd.  s.  c,  7  Am.  B.  R. 
332,  112  Fed.  406;  In  re  Rosenberg  (Ref., 
N.  Y.),  7  Am.  B.  R.  316;  also  the  numerous 
cases  contra,  of  which  the  following  are 
characteristic:  In  re  Wise,  2  K  B.  N.  Rep. 
161;  In  re  Beswick  (Ref.,  Ohio),  7  Am.  B.  R. 
395;  In  re  Siegel-Hillman,  etc.,  Co.,  2  K  B. 
N.  Rep.  937;  In  re  Dickinson  (Ref.,  N.  Y.), 
7  Am.  B.-  R.  679. 

63.  182  U.  S.  438,  6  Am.  B.  R.  814,  45  L. 
Ed.  1171,  21  Sup.  Ct.  906. 
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amendment  The  clause  has  now  been  restored  to  subsection  a,  where  it  was 
in  the  Torrey  bill.^  Thcf' effect  of  this  transfer  is  to  make  the  four  months' 
limitation  an  element  of  the  preference  referred  to  in  both  subdivisions  a 
and  h!^ 

(8)  Running  op  time  wheeb  becoedinq  is  eequieed. —  (I)  Ih  general. — 
The  concluding  sentence  of  subdivision  a  was  inserted  by  the  amendatoiy  act 
of  1903.  Its  purpose  is  apparent-^ to  meet  the  decisions  that  held  the  date 
of  the  delivery  of  a  preferential  instrument,  rather  than  the  date  of  tiie  record, 
the  beginning  of  the  four  months'  jJeriod.^  But  the  amendment  did  not 
change  the  date  as  to  which  such  transfers  are  to  be  judged  in  determining 
their  voidable  character.*''  If  the  transfer  was  filed  or  recorded  within 
the  four  months'  period,  where  filing  or  recording  is  required,  and  at 
that  time  the  bankrupt  was  insolvent,  and  the  transferee  had  reasonable 
cause  to  believe  it,  and  the  effect  was  to  give  him  a  greater  percentage  of  his 
debt  than  the  other  creditors,  the  transfer  is  a  preference.^     This  clause  as 


64.  See  In  re  Hall  (Ref.,  N.  T.),  4  Am. 
B.  R.  671.  Compare  Report  No.  1,698,  67th 
CongreBS,  First  Session,  pp.  8,  8. 

65.  Manning  v.  Evans  (D.  C,  N.  J.),  1^ 
Am.  B.  R.  217,  166  Fed.  106. 

66.  In  re  Wright  (D.  C,  Ga.),  2  Am.  B. 
R.  364,  96  Fed.  187;  In  re  Mersman  (Ref., 
N".  Y.),  7  Am.  B.  R.  46;  In  re  Kindt  (D.  C, 
Iowa),  4  Am.  B.  R.  148,  101  Fed.  107.  Ap- 
parently contra:  In  re  Klingaman  (D.  C., 
Iowa),  4  Am.  B.  R.  254.  101  Fed.  691;  Bab- 
bitt V.  Kelly,  9  Am.  B.  R.  335,  95  Mo.  App. 
629,  70  S.  W.  384 ;  DaTis  v.  Hanover  Savings 
Fund  Soc.  (C.  C.  A.,  4th  Cir.),  31  Am. 
B.  R.  368,  210  Fed.  768;  Deupree  v.  Watson 
(C.  C.  A.,  6th  Cir.),  32  Am.  B.  R.  407,  216 
Fed.  483. 

As  to  spUtting  days  into  hours,  see  In  re 
Tonawanda  Street  Planing  Mill  ( Ref.,  N.  Y. ) , 
6  Am.  B.  R.  38,  and  cases  cited. 

67.  Deupree  v.  Watson  (C.  C.  A.,  6th  Cir.), 
32  Am.  B.  R.  407,  216  Fed.  483. 

68.  McElvain  v.  Hardesty  (C.  C.  A.,  8th 
Cir.),  22  Am.  B.  R.  320,  169  Fed.  32;  Cov- 
ington V.  Bergman  (D.  C,  N.  C),  32  Am.  B. 
R.  35,  210  Fed.  499. 

Mortgage  given  before  but  recorded  within 
four  months'  period. — On  November  26,  1909, 
when  indebt^  to  a  large  extent  bankrupt 
gave  to  the  claimant^  his  brother,  a  mort- 
gage on  real  estate  for  the  sum  of  $1,300  to 
secure  an  alleged  advance  of  a  like  amount. 
Claimant  admitted  that  he  knew  bankrupt 
waa  pressed  by  creditors  when  the  alleged 
loan  was  made.  He  did  not  at  any  time  take 
possession  of  the  mortgaged  premises  and  did 
not  record  the  mortgage  until  March  10,  1910, 
two  weeks  before  the  bankrupt  filed  a  peti- 
tion in  voluntary  bankruptcy,  at  which  time 
bsinkrupt's  liabilities  three  times  exceeded 
his  assets.  Under  the  law  of  Pennsylvania, 
where  the  real  estate  is  situate,  a  mortgage 
is  a  lien  only  from  the  date  of  recording. 
Held,  that  the  giving  of  the  mortgage  was  a 
transfer  of  property  within  the  four  monthsi 
before  the  filing  of  the  petition  and  consti- 
tuted   a  voidable    preference   under    suhdivi- 


siona  '*  a "  and  "  b "  of  section  60  of  the 
Bankruptcy  Act.  In  re  Dundore  (D.  C,  Pa.), 
26  Am.  B.  R.  100. 

Conveyance  based  on  present  oonsifleration. 
— In  the  case  of  In  re  Jacksen  Brick  ft  Tile 
Co.  (D.  C,  Mo.),  26  Am.  B.  R.  915,  927,  189 
Fed.  636,  which  arose  prior  to  the  amend- 
ment of  1910,  the  court  said:  "The  provi- 
sions of  the  statute  that  'where  the  prefer- 
ence consists  in  a  transfer,  such  period  of 
fonr  months  shall  not  expire  nntil  four 
months  after  the  recording  or  registering  of 
the  transfer,  if,  by  law,  snch  recording  or 
registering  is  required,'  was  intended  to  post- 
pone the  time  within  which  a  transfer  is 
open  to  attack  as  a  preference  until  four 
months  after  the  date  of  the  recording  of  the 
transfer,  where  such  recording  is  required  by 
the  local  law;  but  while  the  statute  post- 
pones the  time  within  which  the  transfer  can 
be  attacked  the  statute  cannot  properly  be  so 
applied  as  to  materially  alter  the  essential 
character  of  the  transaction.  If  the  transfer 
is  one  which  is  required  to  be  recorded,  the 
fonr-month  period  during  which  it  may  be 
attacked  does  not  begin  to  run  until  the  con- 
veyance is  recorded,  but  if  the  transfer  when 
made  was  based  npon  a  present  consideration, 
a  delay  in  recording  the  instrument  does  not 
warrant  us  in  treating  the  conveyance  as  if  it 
were  made  as  security  for  an  antecedent  debt, 
because  to  do  so  would  be  to  create  by  con- 
struction a  transaction  different  from  the 
actual  one.  It  is  true  that  in  certain  eases 
where  the  conveyance  has  no  force  and  valid- 
ity whatever  as  to  creditors  until  recorded^ 
the  courts  have  held  that  the  transfer  may 
be  regarded  as  first  coming  into  existence 
when  it  is  recorded  (McElvain  v.  Hardesty 
(C.  C.  A.,  8th  Cir.),  22  Am.  B.  R.  320,  169 
Fed.  31;  In  re  Newton  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  667,  163  Fed.  841,  83  C.  C.  A.. 
23;  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  16  Am.  B.  R.  662,  142  Fed.  33, .73 
C.  C.  A.  219,  6  L.  R.  A.  [K  S.]  148) ;  but 
in  my  opinion  these  cases  are  inapplicable 
to    the    facts    here    presented,    and,    as   the 


§  60-a.] 


Becobdino  or  KEGisTSsrxa  Tiu.nsf£es. 


877 


amended  only  refers  to  transfer  originally  intended  as  preferences,  or  which, 
at  their  inception,  constituted  such  as  a  matter  of  law.^ 

(II)  Registering  or  recording  required  by  State  la/w. —  The  amendment  of 
1910  makes  voidable  a  preferential  transfer  required  by  State  law  to  be  regis- 
tered or  recorded,  if  such  transfer  was  so  registered  or  recorded  within  the 
four  months'  period.  The  omission  of  words  equivalent  to  "unless  the  peti- 
tioning creditors  have  received  actual  notice  of  such  transfer  or  assignment," 
fotmd  in  §  3-b  should  be  notedJ**  The  State  law  relative  to  registration  or 
recording  will  determine  as  to  whether  or  not  a  transfer  is  required  to  be 
registered  or  recorded.''^  The  word  "  required "  ha^  reference  to  the  char- 
acter of  the  instrument  of  transfer  required  to  be  recorded  by  the  State  law 
rather  than  to  the  particular  individuals  who,  by  reason  of  adventitious  cii> 
cumstances,  may  or  may  not  be  affected  by  an  unrecorded  instrument.^^  It 
will  sometimes  be  found  difficult  to  determine  whether  the  law  actually  requires 
the  recording  or  registering  of  a  transfer  within  the  meaning  of  this  subsection. 
For  instance,  under  a  statute  requiring  the  recording  of  a  chattel  mortgage, 
it  was  held  that  a  failure  to  register  rendered  the  mortgage  void  only  as 
against  lien  creditors,  subsequent  purchasers  or  incumbrancers  in  good  faith, 
and  that  such  recording  was  therefore  not  required  to  make  the  instrument 
valid  as -against  the  mortgagor's  general  creditors;  it  is  this  character  of  a 
requirement  which  is  needed  to  bring  the  transaction  within  this  subdivi- 
sion.*^'    It  is  now  determined  authortitatively  that  a  provision  in  a  State  law 


transfer  here  in  question  «was  for  a  present 
consideration,  it  cannot  properly  be  treated 
as  a  voidable  preference. 

Filing  witlun  four  months'  period.— The 
validity  of  a  chattel  mortgage  given  by  a 
bankrupt  to  a  bank  as  security,  must  be 
determined  as  of  the  date  of  its  execution; 
and  where  it  was  given  in  good  faith  and 
valid  when  executed,  and  neither  prefer- 
ential nor  fraudulent  under  State  law,  be- 
cause withheld  from  record,  the  fact  that  it 
was  not  filed  until  within  four  months  of 
the  bmkruptcy  proceedings,  does  not  make 
it  invalid  under  section  60a  of  the  Bank* 
ruptcy  Act,  as  amended  in  1903.  Dougherty 
V.  First  National  Bank  of  Canton  (C.  G.  A., 
6th  Cir.),  28  Am.  B.  R.  263,  197  Fed.  241.  . 

69.  Bradley  Clark  Co.  v.  Benson,  13  Am. 
B.  R.  170,  93  Minn.  91,  109  N.  W.  670. 

70.  On  this  general  subject,  the  practi- 
tioner should  consult  the  discnasion  of  this 
subsectioUy  found  in  Section  Three.  Note 
distinction  made  between  languoge  here  used 
and  that  used  in  $  3-b,  as  discussed  in 
Little  V.  Holly  Brooks  Hardware  Co.  (C.  C. 
A.,  6th  Cir.),  13  Am.  B.  R.  422,  133  Fed.  874 
and  Carey  v.  Donahue,  240  U.  S.  430.  36  Am. 
B.  R.  704,  revg.  31  Am.  B.  R.  210,  209  Fed. 
328. 

71.  Hawkins  v.  Dannenberg  Co.  (D.  C, 
Ga.),  37  Am.  B.  R.  262,  234  Fed.  752.  See 
Am.  Bankr.  IMg.  |  490. 

Maine  Statute. — Under  the  revised  statutes 
of  Maine,  chapter  98,  section  1,  providing 
that  "  No  mortgage  oif  personal  property  is 
valid  against  any  other  person  than  the 
parties  thereto,  unless  possession  of  such 
property  i»  delivered  to,  and  retained  by  the 


mortgagee,  or  the  mortgage  is  recorded,"  a 
chattel  mortgage  is  required  to  be  recorded, 
within  the  meaning  of  section  60a  of  the 
Bankruptcy  Act,  as  amended  in  1910.  Matter 
of  Alden  (D.  C,  Me.),  37  Am.  B.  R.  611, 
233  Fed.  160. 

72.  First  Nat.  Bank  v.  Connett  (C.  C.  A., 
8th  Cir.),  16  Am.  B.  R.  662,  665,  142  Fed. 
33. 

Under  the  Uw  of  Georgia,  the  failure  to 
record  a  chattel  mortgage  does  not  render 
it  void  as  between  the  parties  and  ordinary 
creditors,  but  only  against  lien  creditors  of 
the  mortgagor,  or  subsequent  purchasers  and 
mortgagees  or  lienholders  in  ^ood  faith,  and 
recording  is  not  "  required  "  within  the  mean- 
ing of  this  section.  In  re  Jacobson  &  Perrill 
(D.  C,  Ga.),  29  Am.  B.  R.  603,  200  Fed. 
812.;  Martin  v.  Commercial  Nat.  Bank  (C. 
C.  A.  6th  Cir.),  36  Am:  B.  R.  25,  228  Fed. 
651 ;  Johnson  v.  Barrett  ( D.  C.,  6a. ) ,  38  Am. 
B.  R.  464;  but  see  Hawkins  v.  Dannenburgh 
Co.  (D.  C,  Ga.),  37  Am.  B.  R.  262,  234 
Fed.  752. 

7.3  Mever  Bros.  Drug  Co.  v.  Pitkin  Drug 
Co.  (C.  C.  A.,  5th  Cir.),  14  Am.  B.  R.  477, 
136  Fed.  396;  In  re  Chadwick  (D.  C,  Ohio), 
15  Am.  B.  R.  628,  140  Fed.  674;  Martin  v. 
Commercial  Nat.  Bank  (C.  C.  A.,  5th  Cir.), 
36  Am.  B.  R.  25,  228  Fed.  651. 

Recording  required  as  against  judgment 
creditors. —  In  the  case  of  Matter  of  Hunt 
(D.  C,  N.  Y.),  14  Am.  B.  R.  416,  139  Fed. 
283,  it  was  held  that,  because  under  the 
laws  of  New  York  an  unrecorded  conveyance 
was  good  as  against  everybody  except  sub- 
sequent  purchasers  without  notice,  it  was  not 
required    to    be    recorded    in    order    to    be 
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requiring  tlie  recording  or  registration  of  a  transfer  to  make  it  valid  as  against 
subsequent  bona  fide  purchasers  does  not  constitute  a  requirement  of  recording 
or  registering  within  the  meaning  of  this  section,  so  as  to  entitle  the  trustee 
to  recover  the  preference  for  the  benefit  of  creditors.''*    It  was  formerly  held 


effectual  against  a  bankrupt  trustee.  But 
Judge  Archbald,  In  re  English  v.  Ross  (D. 
C,  Pa.),  15  Am.  B.  R.  370.  140  Fed.  631,  and 
the  circuit  court  of  appeals  for  the  eighth 
circuit,  in  First  Nat.  Bank  v.  Connett  ( C.  C. 
A.,  8th  Cir.),  16  Am.  B.  R.  662,  142  Fed.  33, 
reached  an  opposite  conclusion  and  held  that 
a  recording  statute,  which  required  a  convey- 
ance or  transfer  to  be  recorded  to  be  effectual 
against  a  certain  class  or  classes  of  persons, 
was  a  law  which  required  the  recording  of 
the  transfer  in  question  within  the  meaning 
of  section  60-a  as  amended.  The  same  con- 
clusion was  reached  in  Loeser  v.  Bank  & 
Trust  Co.  (C.  C.  A.,  6th  Cir.),  17  Am.  B.  R. 
628,  148  Fed.  975,  revg.  15  Am.  B.  R.  628,  140 
Fed.  674.  The  circuit  court  of  appeals  in  the 
seventh  circuit  have  adopted  the  ruling  de- 
clared in  the  fifth  circuit,  following  the  case 
of  Meyer  Bros.  Drug  Co,  v.  Pitkin  Drug  Co., 
supra,  and  the  case  of  In  re  Sturtevant  (C. 
C  A.,  8th  Cir.),  26  Am.  B.  R.  574,  188  Fed. 
196,  in  which  the  court  held  that  where 
bankrupts  more  than  two  years  before  bank- 
ruptcy, being  solvent,  in  good  faith  gave  to 
claimant's  testator  a  chattel  mortgage  to 
secure  their  note  made  for  a  present  and  valid 
consideration,  but  the  mortgage  was  not 
recorded  until  fifteen  days  prior  to  the  filing 
of  a  petition  in  bankruptcy,  and  under  the 
law  of  Illinois  such  a  mortgage,  although 
unrecorded,  is  good  as  against  the  mortgagor 
and  his  general  creditors,  the  recording  of 
the  mortgage  within  the  four-month  period 
did  not  create  a  preference  within  the  mean- 
ing of  section  60a  of  the  Bankruptcy  Act. 
The  Supreme  Court  in  Carey  v.  Donahue  240 
U.  S.  430,  36  Am.  B.  R.  704,  60  L.  ed.  726, 
36  Sup.  Ct.  386,  has  overruled  the  Loeser 
case  and  other  casestlike  it  and  has  followed 
.the  Sturtevant  case. 

Revised  Laws  1905  (Minn.),  sec.  3502,  pro- 
viding that  "every  assignment  of  a  debt, un- 
less the  same  be  in  writing  and  be  filed  with 
the  clerk  of  the  town  or  municipality  in 
which  the  assignor  resides,  shall  be  presumed 
to  be  fraudulent  and  void  as  against  his 
creditors,  unless  those  claiming  thereunder 
make  it  appear  that  it  was  made  in  good 
faith  and  lor  a  valuable  consideration,"  does 
not  "require"  a  "recording  or  registering*' 
within  the  meaning  of  sections  60-a  and  b 
of  the  Bankruptcy  Act.  Hence,  where  a  writ- 
ten assignment  of  a  claim  was  actually  made 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  the  assignor, 
it  cannot  be  avoided  by  the  trustee  in  bank- 
ruptcy as  a  preference  although  it  was  never 
filed.'  Telford  v.  Hendrickson  (Minn.  Sup. 
Ct.),  31  Am.  B.  R.  866,  139  N.  W.  941. 

Subsequent  purchasers  or  lien  creditors. — 
— ^A  chattel  mortgage  given  to  recover  a  debt 
and  required  to  be  recorded  under  the  law 


of  Arkansaa  to  be  valid  against  subsequent 
purchasers  or  lien  creditors,  must  be  treated 
as  executed  when  first  filed  for  record,  and  is 
invalid  as  against  the  mortgagor's  trustee  in 
bankruptcy  when  not  filed  until  witliin  four 
months  of  the  filing  of  the  petition  in  bank- 
ruptcy, when  the  mortgagor  was  insolvent. 
Matter  of  Bunch  Commission  Co.  (D.  C, 
Kim.),  35  Amt.  B.  R.  526,  225  Fed.  243. 

74.  Purpose  of  provision  as  to  requirements 
of  recording. —  In  the  case  of  Carey  v.  Dono- 
hue,  240  nj.  S.  430,  36  Am.  B.  R.  704,  the 
Supreme  Court  had  under  consideration  the 
Ohio  statute  (Ohio  Code,  S  8543)  relative  to 
the  recording  of  instruments  conveying  real 
property,  which  provided  that  until  so  re 
corded  "they  shall  be  deemed  fraudulent  so 
far  as  relates  to  a  subsequent  bona  fide  pur- 
chaser." It  appeared  that  a  deed  conveving 
real  property  to  a  creditor  was  executed  by 
the  bankrupt  more  than  four  months  prior 
to  his  bankruptcy,  but  it  was  recorded  within 
the  four  months'  period.  The  court  through 
Mr.  Justice  Hughes  said :  — ^"As  Congress  ^d 
not  undertake  in  §  60  to  hit  all  preferential 
transfers  (otherwise  valid)  merely  because 
they  were  not  disclosed  either  by  record 
or  possession,  more  than  four  months  before 
the  bankruptcy  proceeding,  the  inquiry  is 
simply  as  to  the  nature  of  the  requirement 
of  recording  to  which  Congress  referred.  The 
character  of  the s  transfer  itself,  both  with 
respect  to  what  should  constitute  a  transfer 
ana  its  preferential  effect,  had  been  caretully 
defined.  It  is  plain  that  the  words  are  not 
limited  to  cases  where  recording  is  required 
for  the  purpose  of  giving  validity  to  the 
transaction  as  between  the  parties.  For  that 
purpose,  no  amendment  of  the  original  act 
was  needed,  as  in  such  a  case  there  could 
be  no  giving  of  a  preference  without  record- 
ing. But  in  dealing  with  a  transfer,  as  de- 
fined, which,  though  valid  as  between  the  par- 
ties, was  one  which  was  '  required '  to  be 
recorded,  the  reference  was  necessarily  to 
a  requirement  in  the  interest  of  others  who 
were  in  the  contemplation  of  Congress  in 
enacting  the  provision.  The  natural,  and,  we 
think,  the  intended,  meaning,  was  to  em- 
brace those  cases  in  which  recording  was 
necessary  in  order  to  make  the  transfer 
valid  as  against  those  concerned  in  the  dis-' 
tribution  of  the  insolvent  estate;  that  is,  as 
against  creditors,  including  those  whose 
position  the  trustee  was  entitled  to  take. 
This  gives  effect  to  the  amendment  and  in- 
terprets it  in  consonance  with  the  spirit 
and  purpose  of  the  ibankruptcy  act.  See 
Senate  Report,  No.  691,  Sixty-first  Cong. 
2d  Sess.,  p.  8.  In  the  present  case,  there 
was  no  requirement  of  recording  in  favor 
of  creditors,  either  general  cmlitoro  or 
lien    creditors.       The    requirement     of     the 
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that  where  a  State  statute  provides  that  every  chattel  mortgage  not  accom- 
panied by  immediate  delivery  and  followed  by  continued  change  of  posses- 
sion ''  shall  be  absolutely  void  as  against  the  creditors  of  the  mortgagor  and  as 
against  subsequent  purchasers  and  mortgagees  in  good  faith''  unless  it,  or  a 
true  copy  thereof,  be  filed  with  the  county  clerk,  registration  is  required  within 
the  meaning  of  this  section  of  the  bankruptcy  act,  and  it  is  none  the  less  so 
though  the  penalty  for  noncompliance  is  not  invalid  as  to  everybody  and  for 
all  purposesJ^  This  provision  would  appear,  from  the  principle  underlying 
the  ruling  of  the  Supreme  Court,  to  be  one  requiring  the  recording  or  filing 
of  the  instrument  to  protect  it  as  against  the  creditors  of  the  bankrupt,  who 
are  represented  by  the  trustee,  so  as  to  justify  a  recovery  of  the  preference.'^* 
The  cases  in  which  it  has  been  declared  that  if  recording  or  r^stration  is 
required  for  any  purpose,  even  if  not  for  all  purposes,  it  is  "  required  "  within 
the  meaning  of  the  amendment^^  are  now  nullified  by  the  conclusion  reached 
by  the  Supreme  Court  in  the  Carey  case.  The  purpose  of  the  amendment  will 
be  effectuated  by  construing  it  as  referring  to  transfers  which  require  recording 
or  reffistration  to  make  them  valid  as  accainst  ereneral  creditors.       Where  the 
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applicable  law  was  solely  in  favor  of  sub- 
sequent hwkA  fide  purchasera  without  notice. 
These  si:^b8equent  purchasers  are  entirely  out- 
side of  the  purview  of  the  bankruptcy  act. 
The  proceeding  in  bankruptcy  Ss  not>  in  any 
sense,  in  their  interest,  and  the  trustee  does 
not  represent  them.  We  can  find  no  ground 
for  the  conclusion  that  the  clause  *  if  by 
law  recording  or  registering  thereof  is  re- 
quired *  had  any  reference  to  requirements 
in  the  interest  of  persons  of  this  descrip- 
tion. The  limitation  of  the  provision  to 
those  transfers  which  are  '  required '  to 
be  recorded  under  the  applicahle  law  is 
not  to  be  taken  to  be  an  artificial  one  by 
which  the  rights  of  creditors  are  made  to 
depend  upon  the  presence  or  absence  of  lo- 
cal restrictions  adopted,  alio  inttUtu,  in  the 
interest  of  others.  Kather,  as  we  have  said, 
we  deem  the  reference  to  be  to  requirements 
of  registry  or  record  which  have  been  es- 
tablished for  the  protection  of  creditors, — 
the  persons  interested  in  the  bankrupt  es- 
tate, and  in  whose  behalf,  or  in  whose  place, 
the  trustee  is  entitled  to  act.  And  where, 
as  in  this  case,  there  is  no  such  require- 
ment, and  the  transfer  was  made  more  than 
four  months  before  the  filing  of  the  pe- 
tition in  bankruptcy,  there  can  be  no  re- 
covery under  {  60." 

75.  Mattley  v.  Giesler  (C.  C.  A.,  8th  Cir.), 
26  Am.  B.  R.  116,  187  Fed.  790,  revg.  23 
Am  B.  R.  67d,  175  Fed.  619,  which  arose 
imder  the  Nebraska  statute;  see  s.  c.  29 
Am.  B.  R.  132,  202  Fed.  738.  Compare 
Rsher  V.  Zollinger  (C.  C.  A.,  Sth  Cir.),  17 
Am.  B.  R.  618,  149  Fed.  34,  affg.  15  Am.  B. 
R.  524,  holding  that  under  the  laws  of  Ohio 
the  taking  possession  of  after-acquired  prop- 
erty wltlun  the  four-month  period,  under  a 
chattel  mortgage  given  and  recorded  prior 
to  that  time,  does  not  constitute  a  voidable 
preference. 

76.  Bunch  v.  Maloney  (C.  C.  A.,  «th  Cir.), 
37  Am.  B.  R.  869,  233  Fed.  967    (affg.  35 


against  general 

Am.  B.  R.'  526,  225  Fed.  243)  holding  that 
where  the  applicable  registry  statute  pro- 
vides generally  that  an  unillea  or  unrecorded 
transfer  shall  be  void  as  to  ''  creditors  "  or 
employs  words  of  similar  import  as  in  Ar- 
kansas, the  trustee  in  bankruptcy  as  the 
representative  of  general  creditors  may  in- 
voke the  remedy  of  section  60b  of  the  Bank- 
ruptcy Act,  regardless  of  the  local  con- 
struction 01  the  statute  making  a  procedural 
distincition  between  creditors  with  a  lien  and 
those  without. 

77.  Ra«^  y.  Donovan  (D.  C.,  Ohio),  26 
Am.  B.  R.  311,  189  Fed.  138,  holding  that 
where  a  State  statute  prorides  that  deeds 
not  recorded,  although  good  as  between  the 
parties,  are  void  as  to  bona  fide  purchasers 
for  value  without  knowledge,  the  recording 
of  a  deed  is  "required"  within  the  mean- 
ing of  i  60-a;  In  re  Beckhaus  (C.  6.  A, 
7th  Cir.),  24  Am.  B.  R..  380;  177  Fed?  141; 
Loeser  v.  Bank  &  Trust  Co.  (C.  C.  A.,  6th 
Dr.),  17  Am.  B.  R.  628,  148  Fed.  975;  In 
re  Donnelly  (D.  C.,  Ohio),  27  Am.  B.  R.  604, 
193  Fed.  755. 

78.  In  re  Sturtevant  (C.  C.  A.,  7th  Cir.), 
26  Am.  B.  R,  574,  577,  189  Fed.  138,  in  which 
the  court  said :  "  If  the  word  *  required ' 
in  section  60-a  is  to  be  construed  as  re- 
ferring to  a  transaction  which  would  be 
invalid  for  all  purposes,  then  it  does  not 
apply  to  the  case  in  hand,  for  the  record- 
ing of  the  mortgage  is  not  required  in  that 
sense  under  the  Illinois  statute.  The  re- 
cording laws  are  only  for  the  purpose  of 
notice.  Dfean  v.  Plane,  195  HI.  495-500, 
63  N.  K  274.  This  construction  of  section 
60-a  does  not  strike  at  the  object  souprht  to 
be  attained  bv  the  amendments  of  1^03.  It 
would  formerly  have  been  an  easy  matter  to 
make  a  preferentkil  transfer  prior  to  the 
beginning  of  the  four-month  period,  and 
withhold  the  transfer  instrument  from 
record  until  after  the  period  had  begun  to 
run,  thus  defeating  the  benefit  contemplated 
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State  law  requires  that  failure  to  file  or  record  will  invalidate  the  transfer  as 
against  creditors^  the  word  ^^  creditors  ^'  will  not  be  limited  in  its  applica- 
tion^ but  will  include  creditors  of  all  kinds^  and  under  such  law  filing  or 
recording  is  re^uired^  The  provision  does  not  apply  where  the  recording  of 
an  instrument  is  permissive  only,  and  the  grantee  takes  possessionr  under  a 
deed.^  An  assignment  of  a  land  contract  which  might  have  been  recorded  if 
executed  with  due  f ormalitj^  under  the  laws  of  a  State,  but  in  respect  to  which 
recording  is  not  required  to  give  it  validity,  is  not  "  required  ^'  to  hp  recorded.®^ 
If  a  chattel  mortgage  first  comes  into  existence  as  against  general  creditors^ 
u^der  a  State  statute,  when  it  is  recordisd,  it  is  ^^  required ''  to  be  recorded  under 
this  subdivision  even  though  it  is  not  absolutely  void  in  all  circumstances 
because  not  so  recorded.® 

(Ill)  Transfers  prior  to  jofwt  months'  period  recorded  within  such  peHod. — 
Where  a  transfer  in  the  nature  of  a  preference  was  made  more  than  four 
months  before  the  petition  in  bankruptcy  was  filed,  but  was  recorded  within 
that  period,  the  statute  does  not  have  the  effect  of  making  it  voidable  at  the 
instance  of  a  trustee,  unless  it  was  one  required  by  law  to  be  recorded  or 
registered  witlun  the  principles  heretofore  declared,  and  the  invalidating 
circumstances  existed  when  it  was  recorded  or  registered.®*  If  an  instrument 
has  been  made  by  a  bankrupt,  and  recorded  within  the  statutory  period,  it  is 
a  question  of  fact  whether  it  was  done  wifli  intent  to  give  a  preference."^  The 
failure  to  record  a  deed  until  after  the  grantor's  adjudication  as  a  bankrupt 
is  not  sufficient  to  make  it  an  unlawful  preference,  in  the  absence  of  a  f raudu- 
ient  agreement,  where,  imder  the  State  law,  the  unrecorded  instrument  is  valid 
between  the  parties  and  against  general  creditors  of  the  grantor.^  Such  fact 
will  be  corroborative  of  the  general  scheme  to  defraud,  where  it  appears  that 


by  the  creation  of  that  period.  Manifestly 
Congress  must  have  construed  the  law  as 
it  &en  stood  ae  making  the  transfer  to 
date  from  the  time  it  was  actually  made, 
without  regard  to  the  date  of  filing  fcnr 
record.  Therefore  a  transfer,  though  fraud- 
ulent, could  not  have  been  attacked,  even 
though  the  instrument  evidencing  the  trans- 
fer were  recorded  within  the  four  months. 
In  order  to  cure  this,  the  amendment  was 
added  that  no  fraudulent  transfer  constitut- 
ing a  preference  could  escape  the  four-month 
provision  unless  the  recording  was  effected 
prior  to  that  period."  See  Dougherty,  v 
First  National  a«nk  (C.  C.  A.,  6th  Cir.), 
28  Am.  B.  R.  £63,  197  Fed.  241,  as  to  eff^t 
of  amendment  of   1906. 

79.  In  re  Mission  Fixture  &  Mantel  Co. 
(D.  C,  Wash.),  24  Am.  B.  R.  873,  180  Fed. 
263. 

80.  Getmanv.  Lippert  (N".  Y.  App.  Div.), 
36  Am.  B.  R.  806,  171  N.  Y.  App.  Div.  636, 
157  N;  Y.  Suppl.  867. 

81.  In  re  Sayed-  (D.  C,  Mich.),  20  Ant 
B.  R.  444,  185  Fed.  962. 

82.  First  Nat.  Bank  v.  Connett  (C.  C. 
A.,  8th  Cir.),  15  Am.  B.  R.  662,  142  Fed. 
33;  In  re  Montague  (D  C.  Va.).  16  Am. 
B.  R.  18;  143  Fed.  428;  In  re  Noel  (D.  C, 
Md.),  14  Am.  B.  R.  715,  137  Fed.  694. 

83.  Martin  v.  Commercial  Nat.  Bank  (C.  C. 
A.,  6th   Cir.),   36  Am.   B.   R.  25,  228   Fed. 


661 ;  Getman  v.  Lippert  (N*.  Y.  App.  Div.),  36 
Am.  B.  R.  806,  171  N.  Y.  App.  Div.  636, 
167  N.  Y.  Supp.  867;  Matter  of  Roberts 
(D.  C,  Ga.),  36  Am.  B.  R.  137,  227  Fed.  177; 
Johnson  v.  Barrett  (D.  C,  Ga. ) ,  88  Am.  B.  R. 
464,  237  Fed.  112;  Dougherty  v.  Firrt  Kat. 
Bank  (C.  0.  A.,  61^  Or.),  28  Am.  B.  R. 
263,  197  Fed.  241. 

Mortgage  by  bankrupts  to  indonexB  as  se- 
curity.—The  facts  that  a  bank,  when  it  took 
an  assignment  of  a  mortage  executed  to  in- 
dorsers  by  the  maker  of  a  note  which  it  had 
discounted,  had  learned  that  the  maker  was 
then  insolvent,  and  was  insolvent  when  the 
mortgage  was  given,  and  that  recording  had 
been  postponed  pursuant  to  an  agreement 
between  the  maker  and  the  indorsers  do  not. 
avoid  or  defeat  the  mortgage  as  a  valid 
security  in  the  possession  of  the  bank,  the 
holder  of  the  note  secured  thereby.  Matter  of 
Mosher  (D.  C,  N.  Y.),  36  Am.  B.  R.  284, 
224  Fe<l.  739. 

84.  Matter  of  McKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103,  158  Fed.  647.  See  Anderson 
V.  CTienault  (C.  C.  A.,  6th  Cir.),  31  Am.  B. 
R.  349,  208  Fed.  400. 

86.  In  re  Mcintosh  (C.  C.  A.,  9th  Cir.), 
18  Am.  B.  R.  169,  150  Fed.  646;  In  re 
Sayed  (D.  C,  Mich.),  26  Am.  B.  R.  444, 
185  Fed.  962. 

It  seems,  that  a  mortgage  for  $1,000 
given  \yf  a  bankrupt  to  secure  a  loan  for 
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the  deed  was  without  conAideratioiL  and  in  fraud  of  creditors*^  Where  a  deed 
absolute  on  its  face,  but  in  effect  a  mortgage  was  given  long  prior  to  bank- 
ruptcy as  security  for  a  promissory  note^  but  was  withheld  from  recorded  by 
agreement  until  the  day  before  the  petition  in  bankruptcy,  the  transfer  con- 
stituted a  preference,  since  it  being  in  effect  a  mortgage  it  was  '^required'' 
to  be  recorded  to  be  valid  as  against  creditors.^ 

d.  Frocured  or  suffered  a  judgments— ^ The  words  '^procured  or  suffered  a 
judgment  to  be  entered  against  himself  in  favor  of  any  person''  seems  an 
inheritanee  from  the  law  of  1867.^  They  are  not  the  same  as  those  used  in 
§  3-a  (3).  ^^ Procuring"  a  judgment  implies  active  agency  on  the  part  of 
the  ddi>tor.  It  is  very  different  from  ^^ permitting"  the  same  thing.  But  the 
disjunctive  ^^or"  is  used,  as  is  the  word  ^^  suffered/'  and  cases  in  point  under 
§  3-a  (3)  are  probably  equally  in  point  as  to  preferences  which  are  voidable. 
Thus,  Wilson  v.  The  City  Bank*^  is  no  longer  controling  even  here.  The 
crucial  element  of  intent  is  now  unnecessary.  The  few  decisions  ujider  the 
present  law  directly  in  point  are  to  like  effect.^  Cases  under  the  former  law 
on  the  meaning  of  "suffer  or  procure"  should  be  cited  with  caution.*^ 

c.  ICade  a  transfer  of  hit  property-— (1)  Iw  GENEaAU — The  word  "trans- 
fer," both  by  the  express  terms  of  the  bankruptcy  law  and  by  authoritative 
decisions,  includes  "  the  sale  and  every  other  and  different  mode  of  disposing 
of,  or  parting  with  pi;operty,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security."^ 

(2)  Method  of  tbansfek. —  (I)  In  general. —  The  method  of  transfer  is 
immaterial,  and  this  was  so  under  the  former  law.*"  Any  method  of  transfer 
whereby  the  transferee,  a  creditor,  receives  property  belonging  to  the  bankrupt, 


odIj  |7eO,  and  withheld  from  reeord  untfl 
within  four  months  of  bankruptcy  is  pref- 
erential under  section  60-a  of  the  Bank- 
ruptcy Act,  and  might  also  be  attacked  for 
usury.  Butcher  v.  Werksman  (D.  C,  N. 
Y.),  80  Am.  B.  R.  332,  204  Fed.  330. 

86.  Butcher  v.  Werksman  (D.  C,  N.  Y.), 
30  Am.  B.  R.  832,  204  Fed.  330. 

87.  I>n]any  v.  Morse  (Ct.  of  App.,  D. 
C),  29  Anr.  B.  R.  275,  41  Wash.  L.  Rep. 
52. 

88.  Act  of  1867,  |  80. 
88.  17  WaU.  473. 

80.  In  re  Collins  (Ref.,  la.),  2  Am.  B. 
R.  1;  In  re  Richards  (D.  €.,  Wis.),  2  Am. 
B.  R.  518,  96  Fed.  258;  Grant  ▼.  National 
Bank  of  Auburn  (D.  C,  N.  Y.),  28  Am.  B. 
R.  712,  197  Fed.  581;  Moore  ▼.  Smith  & 
eons  (D.  C,  N.  Y.),  30  Am.  B.  R.  413,  205 
Fed.  431.     See  Am.  Bankr.  Dig.  {  521. 

Essential  elements,  where  judgment  is  suf- 
fered.— lAn  analysis  of  the  statute  will  re- 
veal that,  to  establish  a  preference,  the 
trustee  must  show :  ( 1 )  That  the  debtor  was 
insolvent  at  the  time  of  the  entry  of  the 
judgment;  (2)  that  the  debtor  suflTered  the 
judgment  to  be  entered  within  four  months 
before  the  filing  of  the  petition;  (3)  that 
the  enforcement  of  the  judgment  obtains  for 
the  creditor  a  greater  percentage  of  its  debt 
than  any  other  creditor  of  the  same'  class; 
and  (4)  that  the  bank  or  its  agent  had 
reasonable  cause  to  believe  that  the  effect 
of  such  judgment  was  to  give  a  preference 
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within  the  meaning  of  the  acta  of  Congrc— 
relating  to  bankruptcy.  Anderson  v.  Hay- 
ton  State  Bank  (Ore.  Sup.  Ct.),  88  Am. 
B.  R.  4,  159  Pac.   1003. 

Confession  of  judgment. —  Where  a  corpo- 
ration, with  knowledge  of  its  insolvency  and 
within  two  months  of  bankruptcy,  not  only 
suffers,  but  procures  a  iudgment  to  be  en- 
tered against  itself,  the  enforcement  of 
which  will  give  to  the  judgment  creditor 
substantially  every  thing  it  owns,  and  a 
greater  percentage  of  its  claim  than  any 
other  creditor  of  the  same  class,  said  cor- 
poration will  be  deemed  to  have  given  a 
voidable  preference.  Grant  v.  National  Bank 
of  Auburn  (D.  C,  N.  Y.),  37  Am.  B.  R.  320, 
232  Fed.  201. 

91.  The  following  are  typical:  Little  v. 
Alexander,  21  Wall.  50O;  Tenth  Nat.  Bank 
V.  Warren,  96  U.  S.  639;  24  L.  ed.  640; 
■Sage  V.  Wynkoop,  104  U.  S.  319,  24  L.  Ed. 
740;  In  re  Bunkle,  Fed.  Oas.  4,160;  In  re 
Baker,  Fed.  Cas.  763. 

98.  Bankr.  Act,  §  1  (25).  Coder  v.  Arts 
(C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  513,  1445 
Fed.  202,  152  Fed.  943,  modifying  16  Am. 
B.  R.  683,  145  Fed.  202,  affd.  213  U.  S.  223, 
22  Am.  B.  R.  1,  53  L.  Ed.  772,  29  Sup.  Ot. 
436. 

98.  Stem,  Falk  ft  Co.  v.  Louisville  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  7  Am.  B.  R.  306, 
112  Fed.  601;  National  Bank  of  Newport 
V.  Herkimer  Bank,  225  U.  S.  178,  28  Am.  B. 
R.  218,  56  L.  ed.  1042,  32  Sup.  Ct.  633. 


882 


Pbefb&rsd  Cbicditobs. 


[§  Wa. 


and  thereby  obtains  a  preference  over  other  creditors,  will  result  in  a  preference.®* 
It  is  the  effect  of  the  transfer,  and  not  its  form  or  method  which  con- 
trols.^ So  that  a  payment  of  money,^  a  conveyance  of  land  or  mortgage 
thereof  as  security  for  a  payment  of  a  debt,^  the  voluntary  confession  of  judg- 
ment to  a  creditor  ®*  the  retaking  of  goods  which  have  been  sold  and  delivered,** 
or  any  other  device  by  means  of  which  the  bankrupt  has  disposed  of  any  por- 
tion of  his  estate  will  constitute  a  transfer.  Where  a  creditor  secures  a  judg- 
ment against  an  insolvent  debtor  and  procures  an  execution  to  be  levied  on  his 
personal  property,  the  execution  sale  of  such  property  and  payment  of  the  pro- 
ceeds to  the  creditor  constitutes  a  transfer  within  the  meaning  of  the  bank- 
ruptcy act^^  A  trustee  in  bankruptcy  who  mingles  the  funds  of  the  estate 
with  his  own,  and  afterward  becomes  bankrupt  himself,  cannot  pay  out  of  the 
fimds  deposited  in  his  name,  the  amount  due  the  estate  of  which  he  is 
trustee.*^^ 

(II)  Transfer  by  indirection. — "Where  a  debtor  conveyed  property  to  his 
wife  without  any  consideration  and  she  mortgaged  it  in  favor  of  lus  creditors, 


94.  Bailey  ▼.  Baker  Ice  Machine  Co.  289 
U.  S.  26S,  3&  Am.  B.  R.  814,  819,  60  L.  Ed. 
275,  36  Sup.  Ct  GO,  affg.  31  Am.  B.  R.  693, 
200  Fed.  603. 

95.  Rogers  v.  Fidelity  Sav.  Bank  ft  Loan 
Co.  (D:  C,  Ark.),  23  Am.  B.  R.  1,  172  Fed, 
735.     In  the  caae  of  National  Bank  of  New- 

?ort  V.  fierkimer  Countj^  Bank,  226  U.  S. 
78  28  Am.  (B.  R.  218,  222,  66  L.  Ed.  1042,  32 
Sup.  €t.  633,  it  i»  said :  "  It  is  not  the  mere 
form  or  method  of  the  transaction  that 
the  act  condemns,  but  the  appropriation  by 
the  insolvent  debtor  of  a  portion  of  his  prop- 
erty to  the  payment  of  a  creditor's  •  claim, 
so  that  thereby  the  estate  is  depleted  and 
a  creditor  obtains  an  advantage  over  other 
creditors." 

96.  Carson,  etc.,  Co.  v.  Chicago,  etc.,  Trust 
Co.,  182  U.  a  438,  6  Am.  B.  R.  814,  45 
L.  Ed.  1171,  21  Sup.  Ct,  906;  Jaquith  v. 
Alden,  189  U.  S.  78,  82,  9  Am.  B.  R.  773,  47 
L.  Ed.  717,  23  iSup.  Ct.  640;  New  York  Co. 
Nat  Bank  v.  Massey,  192  U.  S.  138,  11  Am. 
B.  R.  42,  48  L.  Ed.  380,  24  Sup.  Ct.  199; 
In  re  Fixen  A  Co.  (C.  C.  A.,  9th  Cir.),  4 
Am.  B.  R.  10,  102  Fed.  296;  In  re  Amdt 
(D.  C,  Wiz.),  4  Am.  B.  R.  773,  104  Fed. 
234;  In  re  Sloan  (D.  C,  la.),  4  Am.  B.  R. 
356,  102  Fed.  116;  West  v.  Bank  of  Lahoma 
(Sup.  Ct,  Okla.),  16  Am.  B.  R.  733,  16  Okla. 
508,  86  Pac.  69;  In  re  Warner,  Fed.  Caa 
17,177;  In  xe  Clark,  Fed.  Ca».  2,812. 

Payment  of  money. —  In  a  suit  by  a  trus- 
tee in  bankruptcy  to  set  aside  an  alleged 
preferential  payment  it  appeared  that  the 
bankrupt  while  inflolvent  executed  a  mort- 
gage to  a  realty  company  which  delivered 
to  him  its  chec^  on  defendant's  bank;  that 
one  K,  in  exchange  for  the  realty  com- 
pany's check  gave  the  bankrupt's  broker  his 
own  check  on  another  bank;  tiiat  the  broker 
deposited  K's  check  in  his  own  bank  and  drew 
his  check  to  the  order  of  defendant  for  which 
he  received  notes  of  the  bankrupt  held  by 
defendant;  that  defendant  had  reasonable 
cause  to  believe  that  the  bankrupt  was  in- 
solvent, but  did  not  have  any  interest  in 


the  realty  company,  St  was  held  that  a  decree 
diBmlssing  the  complaint  on  the  theory  that 
there  had  been  no  real  transfer  of  cash  by 
the  bankrupt  to  defendant,  should  be  re- 
versed. Obermeier  v.  Kass  (C.  C.  A.,  2d 
ar.),  34  Am.  B.  R.  37,  219  Fed.  629. 

97.  Sieg  V.  Greene  (C.  C.  A.,  8th  Cir.),  86 
Am.  B.  R.  150,  225  Fed.  955. 

98.  Grant  v.  Naticmal  Bank  of  Auburn  (I>. 
C,  N.  Y.),  28  Am.  B.  R,  712,  197  Fed.  681. 

99.  Wolff  Mfg.  Co.  V.  Battreal  ©hoe  Co. 
(Mo.  Kan.  City  Ct.  of  App.),  35  Am.  B.  R. 
895,  180  S.  W.  306,  holding  that  where  a 
creditor,  under  an  agreemoit  with  his  debtor, 
takes  goods  from  the  debtor's  store  just  prior 
to  bankruptcy  and  with  full  knowledge  of 
the  debtoi^s  Insolvency,  such  transfer  is  a 
voidable  preference  under  the  bankruptcy  act. 

100.  Galbraith  v.  Whitaker  (Sup.  Ct » 
Minn.),  32  Am.  B.  R.  113, 138  N.  W.  772. 

101.  Block  V.  Rice    (D.  C,  Pa.),  21  Am. 

B.  R.  691,  167  Fed.  693. 

Payments  on  account  of  loans,  made  dur- 
ing insolvency  and  within  the  four  months' 
period,  constitute  preferences.  In  re  Colton 
Export  &  Import  Co.  (C.  C.  A.,  2d  Cir.), 
10  Am.  B.  R.  14,  121  Fed.  663.  So  held 
where  payment  was  made  from  the  general 
funds  of  the  bankrupt,  although  the  loan 
was  made  for  a  particular  purpose  but  not 
used  therefor.  In  re  Kearney  (D.  C,  Pa.), 
21  Am.  B.  R.  721,  167  Fed.  996. 

The  repayment  of  stolen  money  does  not 
constitute  a  preference,  the  person  to  whom 
it  is  restored  being  in  entire  ignorance 
both  of  the  theft  and  the  rertoration.  Me* 
Naboe  v.  Columbian  Manufacturing  Co.   (C. 

C.  A.,  2d  Cir.),  18  Am.  B.  R.  684,  163  Fed. 
967.  In  the  above  case  the  president  of  a 
bankrupt  corporation  converted  into  cash  a 
portion  of  its  assets  and  repaid  himself,  as 
agent' of  another  corporation,  money  whicli 
he  had  stolen  from  its  funds  and  applied 
to  the  uses  and  purposes  of  the  buikmpt 
and  it  was  held  that  such  repayment  did 
not  constitute  a  preference  under  the  bank- 
ruptcy act. 
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it  was  held  to  be  a  preference  by  the  debtor.  ^^  If  a  transaction  was  entered 
into  for  the  purpose  of  indirectly  evading  the  provisions  of  the  act  and  pro- 
curing an  undue  preference  to  the  creditor,  it  is  voidable.*^  Any  transfer 
whether  direct  to  the  creditor  or  for  his  benefit,  whereby  the  estate  was  depleted 
and  the  creditor  received  an  unfair  advantage  is  suflScient.^^ 

(Ill)  Partnership  and  individtud  assets. —  Any  scheme  or  device  resorted  to 
by  persons  in  contemplation  of  bankruptcy,  for  the  purpose  of  charging  the 
partnership  assets  witii  individual  obligations  iS|  a  violation  of  the  act.^**  So, 
on  the  other  hand,  anv  scheme  or  device  resorted  to  by  a  creditor  for  the  pur- 
pose of  charging  the  individual  assets  of  a  partner,  with  the  co-partnership 
liabilities,  would  be  unlawful.^^  So  a  transfer  of  the  firm  assets  to  one 
partner,  for  the  purpose  of  enabling  the  individual  creditors  of  the  purchasing 


lot.  Gibson  v.  I>obie,  Fed.  Gas.  5^94,  14 
N.  B.  R.  156,  5  Bias.  19S. 

108.  Roberta  v.  Johnson  (C.  C.  A.,  4th 
Cir.),  18  Am.  B.  R.  132,  151  Fed.  567; 
Mftfion  V.  Nat.  Herkimer  Co.  Bank  (D.  C.» 
N.  Y.),  21  Am.  B.  R.  98,  163  Fed.  920, 
revd.  on  other  grounds,  22  Am.  B.  R.  733, 
172  Fed.  5d9;  In  re  Beerman  (D.  C,  Ga.), 
7  Am.  B.  R.  4»1,  112  Fed.  663;  Frank  ▼- 
Musliner,  9  Am.  B.  R.  229,  76  N.  Y.  App. 
Div.  616;  78  N.  Y.  Snpp.  369;  Block  v. 
Academy  Ball  Room,  (D.  C,  N.  Y.),  34  Am. 
B.  R.  675,  221  Fed,  1004. 

Pasrment  or  transfer  by  indirection. —  Upon 
the  foreclosure  of  a  mortgage  ujKm  firm 
property,  there  remained  after  satisfaction 
of  the  mortgage  a  considerable  surplus 
belonging  to  the  bankrupt  firm.  One 
of  the  partners  directed  the  mortgagee  to 
pay  fron^  the  surplus  in  his  hands  a  debt 
due  a  creditor,  thereby  creating  a  preference. 
In  legal  effect  this  transaction  w<aB  the  same 
as  a  direct  payment  by  the  firm  to  prefer 
a  firm  creditor.  Johnson  v.  Hanley,  Hoye  & 
Co.  (D.  C,  R.  I.),  26  Am.  B.  R.  748,  188 
Fed.  762. 

Where  a  bank  received  security  for  bank- 
rupt's indebtedness  by  means  of  an  assign- 
ment of  a  mortgage  executed  by  the  bank- 
rupt to  a  third  jparty,  in  determining 
whether  the  transaction  constituted  a  pref- 
erence, it  must  be  determined  by  its  effect 
and  not  by  its  form,  as  the  court  must 
look  at  results  and  not  at  the  devious  ways 
bv  which  they  are  accomplished.  In  re 
McDonald  A  Sons   (D.  C,  S.  Car.),  24  Am. 

B.  R.  446,  178  Fed.  487,  affd.  26  Am.  B.  R. 
948.    And   see  Walters  v.   Zimmerman    (D. 

C,  Ohio),  30  Am.  B.  R.  776,  780,  208  Fed. 
62,  where  mortgage  to  secure  loan  from 
president  of  bank  for  the  payment  of  a  debt 
due  the  bank  was  held  a  preference;  mod- 
ified by  Ma:r8h  v.  Walters  (C.  C.  A.,  1st 
Cir. ) ,  34  Am.  3.  R.  85,  220  Fed.  805. 

The  payment  of  a  bankrupt's  note,  which 
was  secured  by  a  chattel  mortgage  on  his 
stock  of  goods,  by  the  purchaser  of  said 
goods,  who  had  assumed  the  mortgage  as 
part  of  the  purchase  price,  l.as  the  same 
legal  effect,  so  far  as  the  giving  of  a  pref- 
erence to  the  holder  of  the  note  is  con- 
cerned, a9  if  the  payment  had  been  made 


by  the  bankru])t  himself.  Wickwire  v. 
Webster  City  Sav.  Bank  (Sup.  Ct.,  la.),  27 
Am.  B.  R.  157,  133  N.  W.  100. 

Acceptance  of  mortgage  security. — ^Where 
in  an  action  by  a  trustee  in  iMinkruptcy 
againt  two  directors  of  a  bankrupt  corpora- 
tion to  recover  alleged  preferential  payments, 
it  appeared  that  each  of  the  defendants  had 
advanced  certain  amounts  to  the  corporation, 
that  thereafter  the  wife  of  one  of  the  di- 
rectors advanced  a  certain  amount  to  the 
corporation  receiving  a  mortgage  as  security, 
with  the  understanding  that  $3,500  of  the 
amount  advanced  by  each  defendant  should  be 
included  in  the  mortgage;  that  the  mortgage 
advanced  the  amount  less  the  sums  paid  to 
the  defendants  by  checks  of  the  corporation 
which  they  indorsed  to  her;  it  was  held 
that  the  transaction  did  not  constitute  a 
preferential  transfer  to  the  defendants,  and, 
therefore,  no  recovery  should  be  allowed 
against  them.  Withoft  v.  Andrews  (D.  C, 
Calif.),  33  Am.  B.  R.  536,  217  Fed.  421. 

Sale  of  notes  under  judgment  of  State 
court. — A  sale  of  notes,  belonging  to  a  bank- 
rupt, which  had  been  attached  in.  actions 
against  him  by  creditors  in  another  State, 
while  he  was  insolvent,  does  not  constitute  a 
preference,  where  the  bankrupt  made  no 
transfer  of  the  notes  and  did  not  suffer  or 
procure  the  judgment  made  in  the  actions 
against  him.  De  Friece  v.  Bryant  (D.  C, 
Ky.),  37  Am.  B.  K.  276,  232  Fed.  233. 

104.  Grandison  v.  Nat.  Bank  of  Rochester 
(C.  C.  A„  2d  ar.),  36  Am.  Pr.  R.  43«,  231 

Fed.  800;  and  see  National  Bank  of  Newport 
V.  National  Herkimer  County  Bank,  225  U.  S. 
178,  184,  28  Am.  B.  R.  218,  56  L.  Ed.  104»- 
32  Sup.  Ct.  633. 

105.  In  re  Jones  &  Cook  (D.  C,  Mo.),  4 
Am.  B.  R.  141,  100  Fed.  781.  See  Am.  Bankr. 
Dig.  S  479. 

106.  Matter  of  Frazer  (D.  C,  N.  Y.),  34 
Am.  B.  R.  467,  221  Fed.  83,  holding  that 
where  a  creditor  of  a  partnership  knowing 
that  the  insolvency  of  the  firm  was  imminent 
and  having  reasonable  cause  to  believe  that 
the  effect  of  the  indorsement  of  the  firm  notes 
by  an  individual  partner,  who  was  solvent, 
would  be  to  constitute  a  preference,  the  pay- 
ment of  such  note  from  the  individual  assets 
of  the  indorser  will  operate  as  a  preference. 
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paxtner  to  obtain  an  advantage  over  firm  creditors,  constitutes  a  preference.  ^^ 
If  an  individual  member  of  a  firm,  while  the  firm  is  insolv^xt,  transfers  his 
property  in  payment  of  a  firm  debt,  it  constitutes  an  unlawful  preference,  not 
by  the  firm,  but  by  the  individual  member.^^ 

(IV)  Contract  of  conditional  sale. —  The  lien  which  a  vendor  of  personal 
property  retains  under  a  contract  for  the  sale  of  such  property  on  condition 
that  the  vendor  retains  title  notwithstanding  change  of  possession,  is  not  a 
transfer  of  such  property.  The  transfer  to  be  within  ^e  statute  must  be 
of  property  belonging  to  the  bankrupt  ^~  A  conditional  sale,  made  for  value, 
and  filed  as  required  by  the  statute  is  not  a  preference,  though  made  within 
"four  months  of  the  buyer^s  adjudication  as  a  bankrupt ^^^ 

(3)  Intknt  or  good  faith, — ^A  resultant  inequality  being  now  the  essence 
of  a  preference,  it  makes  no  difference  whether  the  transferee  was  coerced 
by  his  creditor."^  The  section  prior  to  the  amendment  of  1910  provided 
that  the  person  receiving  the  preference  "shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference;''  and  under  this 
clause  the  intent  of  the  bankrupt  to  prefer  was  required  to  be  shown.*** 
Under  the  section  as  it  then  existed  the  fact  that  the  transfer  was  made  in 
good  faith  was  immaterial,  if  made  within  the  prescribed  period  to  secure  an 
antecedent  debt,  and  intended  and  accepted  as  a  preference,  and  so  resulted.*** 
As  the  section  now  stands  all  that  is  required  is  "  reasonable  cause  to  believe 
that  the  enforcement  of  such  judgment  or  transfer  wonld  effect  a  prefer- 
ence," without  regard  to  the  intent  of  the  bankrupt  The  transfer  itself 
showB  the  intent;  the  other  elements  of  a  preference  being  present,  it  will 
be  presumed  that  when  he  made  the  transfer  he  intended  a  preference."*    But 


107.  In  re  Wwte,  Fed.  Cas,  17,044,  1  Low. 
207. 

Mortgage  on  individaal  pro^rty. —  Based 
on  the  principle  that  each  individual  partner 
is  liable  for  the  entire  partnership  indebted- 
ness, a  preference  ia  created  in  favor  of  a 
partnership  creditor  where  one  or  more  of  the 
individual  partners  gives  a  mortgage  on  his 
individual  property  in  favor  of  a  partnership 
creditor  or  suffers  a  judgment  to  be  taken 
against  him  individually.  The  rule  stated 
applies  as  well  where  the  several  partners 
have  not  been  individually  adjudicated  bank- 
rupts as  where  they  have  been  so  adjudicated. 
Where  individual  partners  have  given  a 
preference  to  a  firm  creditor  the  bankruptcy 
court  has  jurisdiction,  although  the  partners 
individually  have  not  been  adjudicated  bank- 
rupt*, to  set  aside  such  preference  by  virtue 
of  its  power  under  section  5-g  of  the  Bank- 
ruptcy Act  to  **  marshal  the  assets  of  the 
partnership  estate  and  the  individual  estates 
so  as  to  prevent  preferences  and  secure  the 
equitable  distribution  of  the  property  of  the 
several  estates.'*  Fort  Pitt  Coal  A  Coke  Co. 
V.  Diser  (C.  C.  A.,  6th  Cir.),  38  Am.  B.  R. 
566. 

108.  Mayes  v.  Palmer  (C.  C.  A.,  9th  Cir.), 
31  Am.  B.  R.  225,  208  Fed.  97;  Mills  v. 
Fisher  (C.  C.  A.,  6th  Cir.) .  20  Am.  B.  R.  237, 
159  Fed.  897,  87  C.  C.  A.  77. 

109.  Bailey  v.  Baker  Ice  Machine  Co.,  239 
U.  S.  268,  36  Am.  B.  R.  814,  affg.  31  Am.  B. 
R.  593,  209  Fed.  603;  Big  Four  Implement 


Co.  V.  Wright  (C.  C.  A.,  8th  Cir.),  81  Am. 

B.  R.  125,  207  Fed.  536:  In  re  Farmers'  Co- 
operative Co.  (D.  C,  N.  Dak.),  80  Am.  B.  R 
187,  202  Fed.  1005;  Matter  of  Anson  Mer- 
cantile Co.  (D.  C,  Tex.),  88  Am.  B.  R.  962, 
203  Fed.  871. 

110.  Matter  of  Cohen  (D.  C,  N.  Y.),  20 
Am.  B.  R.  796,  163  Fed.  444. 

111.  6ee  Clarion  Bank  v.  Jones,  21  Wall. 
325;  Giddings  v.  Dodd,  Fed.  Cas.  6,405;  In 
re  Batchelder,  Fed.  Cas.  1,098. 

118.  Kimmerle  v.  Farr  (C.  C.  A.,  6th  Cir.), 
26  Am.  B.  R.  818,  189  Fed.  295;  Hardy  v. 
Gray  (C.  C.  A.,  1st  Cir.),  1«  Am.  B.  R 
387,  144  Fted.  982,  75  C.  C.  A.  662;  In  re 
First  Nat.  Bank  of  Louisville  (C.  C.  A.,  6th 
Cir.),  18  Am.  B.  R.  766,  165   Fed.   100,  84 

C.  C.  A.  16;  Rutland  County  Nat.  Bank  v. 
Graves  (B.  C,  Vt.),  19  Am.  B.  R.  446,  156 
Fed.  168;  Soule  v.  First  Natl  Bank  (Sup. 
Ct.,  Idaho),  32  Am.  B.  R.  536,  140  Pac.  1098. 

113.  Morgan  v.  First  Nat.  Bank  (C.  -C. 
A.,  4th  Cir.),  16  Am.  B.  R.  639,  146  Fed. 
466,  so  held  in  respect  to  a  trust  deed  ex- 
ecuted in  good  faith  by  an  insolvent  to  se- 
cure an  antecedent  debt.  Brewster  v.  Goff 
Lumber  Co.  (D.  C,  Pa.),  21  Am.  B.  R.  106, 
164  Fed.  127. 

114.  Hacknev  v.  Raymond  Bros.  Clarke  Co. 
(Sup.  a.  Ntebf.),  10  Am.  B.  R.  213,  214,  68 
Neb.  624,  citing  Johnson  v.  Wald  (C.  C.  A., 
5th  Cir.),  2  Am.  B.  R.  84,  93  Fed.  640;  Frost 
V.  Latham  &  Co.  (D.  C,  Ala.),  26  Am.  B.  R. 
313,  181  Fed.  866;  Patterson  v.  Baker  Gro- 
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where  a  debtor  pays  and  a  creditor  receives  the  amount  of  a  just  debt,  the 
good  f aidx  of  the-  transaction  will  be  presumed,  but  upon  proof  thsit  a  voidable 
preference  residted  the  itdtial  presumption  is  destfOyed.*^*^  •  Good  faith  alone 
would  not  be  sufficient  to  preserve  the  transfer,  if  it  in  fact  constituted  a 
preference. ^^^  It  is  conclusively  presumed'  that  a  preference  was  intended 
when  the  effect  of  the  transaction  is  to  gite  one  creditor  a  greater  percentage 
of  his  debt  than  other  creditors  of  the  same  class."'' 

(4)  EsTATB  MUST  BE  DIMINISHED. —  (I)  In  gfeweroZ.—- There  can  be  no 
preferaitial  transfer  without  a  depletion  of  the  bankrupt's  estate."®  A 
fictitous  transaction  not  affecting  the  estate  of  tiie  debtor  or  the  rights  of 
creditors  cannot  be  deemed  a  transfer,  altiiough  assuming  the  form  of  ohe.^^ 
If  the  property  alleged  to  have  been  transferred  is  of  no  value  to  the  trustee, 
representing  the  creditors,  as  where  it  consists  of  a  revocable  privil^e,  of 
personal  value  to  the  bankrupt,  such  transfer  is  not  in  any  sense  a  preference.^^ 
Where  the  holder  of  an  alleg^  preference  actiially  returns  the  property  to 
the  bankrupt  in  good  faith  before  bankrupt<^  proceedings,  and  nothing  was 
paid  therefor  by  the  bankrupt,  and  his  estate  was  not  depleted  by  the  transfer, 
the  alleged  holder  of  the  preference  is  relieved  from  liability.*^  The  transfer 
must  consist  of  property  belonging  to  the  bankrupt;  thus  if  an  indorser 
on  the  bankrupt's  note  pay  the  debt  and  credit  the  amotmt  thereof  on  an 
indebtedness  due  by  the  indorser  to  the  bankrupt,  the  payment  is  not  a 
preference.^ 


eery  Co.  (Sup.  Ct.,  Ore.),  93  Am.  B.  R.  740, 
144  Pac.  673;  Sonle  ▼.  First  Natl  Bank 
(Sup.  €t.,  Idaho) ,  32  Am.  B.  R.  636,  140  Pac. 
1008 

115.  Wolff  Mfg.  C>).  V.  Battreal  Shoe  Co, 
(Mo.  Kan.  City  Ct.  of  App.),  35  Am.  B.  R. 
896,  180  S.  W.  396,  holding  that  proof  J:hat 
a  preference  waa  voidable  destroys  the  initial 
presumption  of  good  faith  on  the  part  of  a 
creditor  in  accepting  payment  of  his  juat 
claim,  and  places  him  in  the  position  of  at- 
tempting to  evade  and  defeat  the  application 
of  the  bankruptcy  law  to  the  estate  of  his 
insolvent  debtor. 

116.  Morgan  v.  First  Nat.  Bank  (C.  C.  A., 
4th  Cir.),  16  Am.  B.  B.  639,  145  Fed.  466; 
Matter  of  Gesas  (C.  C.  A.,  9th  Cir.),  16  Am. 
B.  R.  872,  146  Fed.  734. 

117.  In  re  McDonald  &  Sons  (D.  C,  S. 
Car.),  24  Am.  B.  R.  446,  178  Fed.  487,  affd. 
25  Am.  B.  R.  948,  184  Fed.  986. 

118.  Stearns  Salt  &  Lumber  Co.  v.  Ham- 
mond (C.  C.  A.,  6th  Cir.>,  33  Am.  B.  R.  484, 
217  Fed.  559,  holding  that  where  a  mortgage 
obligated  the  mortgagor  to  insure  the  prop- 
erty for  the  benefit  of  the  mortgage  trustee, 
"  aa  a  further  security "  for  the  mortgage 
indebtedness,  and  the  mortgagor  within 
twenty  days  of  its  bankruptcy  authorized 
the  trustee  to  pay  a  portion  of  the  proceeds 
of  the  policies  to  the  mortgagee  to  be  applied 
up<m  an  open  unsecured  account,  such  pay- 
ments constituted  preferences,  within  the 
meaning  of  section  60  of  the  Bankruptcy  Act, 
as  they  operated  to  deplete  the  assets  avail- 
able to  the  general  and  unsecured  creditors, 
and  the  trustee  of  the  bankrupt  mortgagor 
ifl  entitled  to  a  recovery  thereof. 

119.  In  re  Steam  Vehicle  Co.  (D.  C.,  Pa.), 


10  Am.  B.  R.  385,  121  Fed.  939;  Continen- 
tal k  Com.  Trust  k  Sav.  Bank  v.  Chicago 
Title  &  Trust  Co.  (U.  S.  Sup.  Ot.),  229  U.  S. 
435,  30  Am.  B.  R.  624,  57  L.  Ed.  1268,  33 
Sup.  Ct.  829.  The  mere  preferential  transfer 
of  a  worthless  claim  does  not  come  within 
the  meaning  of  the  act.  Matter  of  Hamil- 
ton Automobile  Co.  (C.  C.  A.,  7th  Cir.),  31 
Am.  B.  R.  205,  20©  Fed.  696 ;  Root  Manufac- 
turing Co.  V.  Johnson  (C.  C.  A.,  7th  Cir.), 
34  Am.  B.  R.  247,  21^  Fed.  397. 

laO.  In  re  Martin  (C.  C.  A.,  3d  Cir.),  29 
Am.  B.  R.  623,  200  Fed.  940. 

121.  Lucev  V.  Matteson  (D.  C,  N.  Y.),  32 
Am.  B.  R.  782,  215  Fed.  224. 

129.  Payment  by  indorser  of  bankrupt's 
note. —  Bankrupt  executed  a  note  for  certain 
machinery  and  supplies,  and  the  payee  in- 
dorsed it,  discounted  it  at  a  bank  and  re- 
ceived the  proceeds  for  its  own  use.  There-, 
after,  the  note  was  renewed  from  time  to 
time,  with  like  indorsement.  The  payee,  in 
the  meantime,  had  pledged  to  the  bank  all 
of  its  assets,  intending  to  liquidate  its  busi- 
ness, and  at  the  time  of  the  last  renewal 
secured  the  note  by  specific  assignments  of 
accounts,  as  collateral.  Within  four  months 
of  the  maker's  bankruptcy  and  before  the 
maturity  of  the  note,  the  payee,  acting  in  its 
own  behalf,  took  up  the  note  and  received 
back  its  collateral.  The  amount  so  paid  was 
charged  by  the  paype  to  bankrupt  to  which  it 
was  indebted  in  a  large  sum,  and  on  bank- 
rupt's books  a  corresponding  credit  was 
given  to  the  payee,  the  charge  against  bank- 
rupt, however,  not  being  known  to  the  bank. 
Held,  that  since  the  payment  to  the  bank  was 
not  made  by  bankrupt,  either  directly  or  in- 
directly,   so    that    its    assets    were    thereby 
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(II)  Fair  consideration  for  present  loan. —  Where  the  transfer  consists  of 
the  giving  of  a  fair  security  for  a  present  loan,  and  does  not  diminish  the 
general  fnnd,^^  or  a  pledge  or  payment  for  a  consideration  given  in  the 
present  or  to  be  given  in  the  future,  whether  in  money,  goods,  or  services,  no 
preference  results.^  Where  a  deed  of  trust  is  given  to  a  bank  to  secure 
the  payment  of  a  present  loan  it  is*  valid.  ^^* 

(III)  Payments  on  account;  net  result  rule. —  Where  the  net  result  of  the 
transactions  complained  of  was  to  increase  rather  than  deplete  the  estate,  there 
can  be  no  preferenca  For  instance  where  payments  are  made  on  a  running 
account  between  the  parties,  in  lie  regular  course  of  business  for  goods  sold 
and  delivered  within  the  four  months'  period,  without  knowledge  on  the 
part  of  the  creditor  of  the  debtor^s  insolvency,  and  the  eflFect  was  to  keep 
the  account  alive,  with  the  result  that  new  credits  were  extended  and  new 


depleted,  Buch  payment  did  not  constitute  a 
preference,  the  amount  of  which  could  be  re- 
covered by  bankrupt's  trustee.  National 
Bank  of  Newport  y.  National  Herkimer 
County  Bank,  225  U.  S.  90,  28  Am.  B.  R.  218, 
66  L.  ed.  995,  32  Sup.  Ct.  657,  aflfg.  22  Am. 

B.  R.  733,  172  Fed.  529. 

Where  a  partner  negotiated  loans  from  a 
baink  on  his  own  not«8,  indorsing  them  in 
the  name  of  the  firm,  assumption  of  the  pay- 
ment of  such  notes  to  the  bank  by  the  firm 
within  four  months  of  the  partner's  bank- 
ruptcy and  the  subsequent  payment  thereof 
to  the  bank  by  the  firm,  did  not  confltitute 
a  preference  to  the  bank,  as  the  creditor  did 
not  receive  any  of  the  bankrupt's  property. 
Catchings  v.  Chatham  Nat.  Bank  (C.  C.  A., 
2d  Cir.),  24  Am.  B.  R.  843,  180  Fed.  108. 
See  also  Aiello  v.  Crampton  (C.  C.  A.,  8th 
Cir.),  29  Am.  B.  R.  1,  201  Fed.  891. 

188.  In  re  Wolf  (J>,  C,  ta.),  3  Am.  B.  R. 
555,  98  Fed.  74;  First  Nat.  Bank  v.  Penn. 
Trust  Co.  (C.  C.  A.,  3d  Cir.),  10  Ami  B.  R. 
782,  124  Fed.  968;  Tiffany  v.  Boatman's 
Sav.  Bank,   18  Wall.  376;    In  re  Noel    (B. 

C,  Md.),  14  Am.  B.  R.  715,  137  Fed.  694; 
McDonald  v.  Clearwater  Ry.  Co.  (C.  C, 
Idaho),  21  Am.  B.  R.  182,  164  Fed.  1007; 
O'Connell  v.  City  of  Worcester  (Mass.  Sup. 
Ct.),  38  Am.  B.  R.  913,  114  N.  E.  201. 

Transfer  for  present  consideration. —  It  is 
not  every  transfer  by  an  insolvent  within 
the  four  months'  period  that  is  voidable  by 
his  trustee  in  bankruptcy,  but  the  transfer 
to  be  voidable  must  be  on  account  of  a.  pre- 
existing debt;  and  when  one  gives  an  insol- 
vent present  "value  for  a  transfer  of  property, 
or  when  he  makes  cm  exchange  of  property, 
there  is  no  preference.  Ernst  v.  Mechanics' 
&  Metals  Nat.  Bank  (C.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  289,  201  Fed.  664,  affd.  231  U.  S. 
60,  31  Am.  B.  R.  291,  68  L.  Ed.  115,  34  Sup. 
Ct.  20. 

Loan  by  officer  to  insolvent  corporation. — 
A  chattel  mortgage,  authorized  by  a  corpora- 
tion in  financial  difficulty,  prior  to,  but  ac- 
tually executed  after,  the  receipt  of  a  loan  of 
money  by  an  officer  and  director,  which  was 
actually  delivered  to  the  corporation,  is  not 
a  preference  under  the  Bankruptcy  Act  or 


section  66  of  the  New  York  Stock  Corpora- 
tion I/aw.  Matter  of  Metropolitan  Dairy  Co. 
(C.  C.  A.,  2d  Cir.),  35  Am.  B.  R.  466,  224 
Fed.  444. 

Transfer  to  secure  present  indebtedness. — 
The  maker  of  a  note  on  the  same  day  exe- 
cuted a  mortgage  on  his  real  estate  to  in- 
dorsers  as  security  and  thereupon  a  bank 
discounted  the  note.  The  indorsers  unknown 
to  the  bank  agreed  not  to  record  the  mort- 
gage, and  it  was  not  recorded  until  twenty 
days  before  the  bankruptcy  of  the  maker. 
Thereafter  the  indorsers  assigned  the  mort- 
gage to  the  bank.  It  was  held,  that  the 
mortgage  was  not  a  preference,  as  it  was  ac- 
cepted by  the  indorsers  in  sood  faith  as 
security.  Matter  of  Mosher  (D.  C,  N,  Y.), 
35  Am.  B.  R.  284, 224  Fed.  739. 

1«4.  Furth  V.  Stahl,  10  Am.  B.  R,  442, 
205  Pa.  St.  439.  See  also  Dressel  v.  North 
State  Lumber  Co.    (D.  C,  N.  Car.),  9  Am. 

B.  R.  541,  119  Fed.  531,  holding  that  the 
return  of  money  to  a  bankrupt  advanced  to 
the  bankrupt  upon  a  check  under  an  agree- 
ment that  it  was  to  be  used  to  obtain  a  loan, 
which  was  not  made,  is  not  a  preferential 
payment  to  the  bankrupt. 

Security  for  present  and  future  loans. — 
Where  an  assignment  of  security  for  present 
and  future  loans  was  made  by  a  baiikrupt 
while  solvent,  the  loan  and  each  advancement 
thereafter  made  were,  in  substantial  effect, 
in  exchange  for  present  security  and,  under 
the  rule  that  a  security  given  for  present 
loan  is  not  a  preference,  even  though  the 
debtor  be  insolvent,  such  assignment  did  not 
constitute  a  preference.  In  re  Sayed  (D.  C., 
Mich.),  26  Am.  B.  R.  444,  185  Fed.  962. 

125.  In  re  Jackson  Brick  &  Tile  Co.   (D. 

C,  Mo.),  26  Am.  B.  R.  915,  189  Fed.  636, 
(revd.  on  other  grounds,  27  Am.  B.  R.  673, 
195  Fed.  188),  citing  In  re  Union  Feather  & 
Wool  Mfg.  Co.  (C.  C.  A.,  7th  Cir.),  7  Am. 
B.  R.  472,  112  Fed.  774,  50  C.  C.  A.  524; 
City  Bank  v.  Bruce  (C.  C.  A.,  4th  Cir.),  6 
Am.  B.  R.  311,  109  Fed.  69,  48  C.  C.  A.  236; 
Stedman  v.  Bank  (C.  C.  A.,  8th  Cir.),  9  Am. 
B.  R.  4,  117  Fed.  237,  54  C.  C.  A.  269;  Far- 
mers' Bank  v.  Carr  (C.  C.  A.,  4th  Cir.),  11 
Am.  B.  R.  738,  127  Fed.  690,  62  C.  C.  A.  446. 
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goods  placed  in  stock  increasing  the  bankrupt  estate,  such  payments  are  not 
voidable  as  preferences."®  A  transfer  of  property  by  a  bankrupt  which 
does  not  exceed  in  value  the  amount  due  the  creditor  on  its  mortgage  and  the 
amount  of  money  actually  paid  by  him  to  unsecured  creditors  by  agreement 
with  the  bankrupt,  does  not  constitute  a  preference."^  Where  a  bankrupt 
within  four  months  prior  to  bankruptcy  pays  a  creditor  with  money  that  is 
exempt  under  the  State  law  such  payment  does  not  constitute  a  preference."® 

(IV)  Svhstitviion  of  aecwrities. —  The  substitution  of  securities  pledged  for 
an  old  loan,  as,  for  instance,  the  exchanging  of  accoimts  receivable  between 
an  insolvent  debtor  and  one  of  his  creditors,  does  not  create  a  preference, 
because  there  is  no  diminution  of  the  debtor's  estate  whereby  the  creditors 
may  be  injured."*^  An  absolute  transfer  of  an  account  against  an  insolvent 
debtor  made  in  good  faith  to  a  person  who  afterward  purchases  goods  from 
the  debtor  and  gives  in  payment  therefor  the  account  thus  transferred  to  him, 
is  not  a  transaction  especially  prohibited  by  the  bankruptcy  act.**^ 

(5)  Payment  of  antecedent  debts. — Any  transfer  within  the  statutory 


1S6.  Chisholm  ▼.  FiTst  Kat.  Bank  (111.  Sup. 
Ct.),  35  Am.  B.  B.  598,  109  N*.  E.  657; 
Jaquith  V.  Alden,  189  U.  S.  78,  47  L.  ed.  717, 
23  Snp.  Ct.  649. 

Pa3nnent8  on  a  running  account. — Where 
a  creditor  has  a  claim  on  a  running  account 
for  goods  sold  and  delivered  during  the  four 
months'  period,  the  account  being  made  up 
of  debits  and  credits,  leaving  a  net  amount 
due  from  the  bankrupt  estate,  payments 
made  vrithin  such  period  without  knowledge 
of  the  debtor's  insolvency  are  not  preferences. 
Wild  k  Co.  V.  Provident  Life  &  Trust  Co.,  214 
U.  S.  292,  22  Am.  B.  R.  109,  63  L.  ed.  1003, 
29  Sup.  Ct.  619,  revg.  18  Am.  B.  R.  506,  163 
Fed.  562. 

Where  the  account  between  the  bankrupt's 
estate  and  the  person  charged  with  having 
received  a  preference  is  an  account  current, 
the  balance  of  the  account,  when  the  trans- 
actions cease,  is  to  be  taken  in  the  determina- 
tion of  whether  there  has  been  an  advance-  • 
ment  by  the  bankrupt's  estate  which  would 
constitute  a  voidable  preference.  If  the  bank- 
rupt's estate  has  not  been  diminished  there 
haa  been  no  voidable  preference.  Dunlap  v. 
Seattle  National  Bank  (Wash.  Sup.  Ct.),  38 
Am.  B.  R.  937,  161  Pac.  364. 

If7.  Russell's  Trustee  v.  Mayfleld  Lumber 
Co.  (Ct.  of  App.,  Ky.),  32  Am.  B.  R.  357, 
164  S.  W.  783. 

188.  First  Nat.  Bank  of  Cleveland  v.  Orten 
(Sup.  Ct.,  Okla.),  33  Am.  B.  R.  108,  142  Pac. 
1096. 

1S9.  In  re  Reese-Hammond  Fire  Brick  Co. 
(C.  C.  A.,  Sd  Cir.),  25  Am.  B.  R.  323,  181 
Fed.  641,  citing  Collier  on  Bankruptcy  (8th 
ed.),  p.  6'57;  Lloyd  v.  Sickles  (Wash.  Sup. 
Ct.),  38  Am.  B.  R.  786.  162  Pac.  979;  Clark 
V.  Iselin,  21  Wall,  369;  Stewart  v.  Piatt, 
101  U.  a  731,  25  L.  Ed.  816;  Bimhisel  v. 
Firman,  22  Wall.  170;  In  re  Weaver,  Fed. 
Cas.  17,307;  Butt  v.  Carter,  Fed.  Cas.  1,844. 
See  Am.  Bankr.  Dig.  |  506. 

Eaj^change  of  securities. —  In  Cook  v.  Tullis, 


18  Wall.  332,  the  Supreme  Court  uses  the 
following  language:  "A  fair  exchange  of 
values  may  be  made  at  any  time,  even  if 
one  of  the  parties  to  the  transaction  be  in- 
solvent. There  is  nothing  in  the  bankruptcy 
act,  either  in  its  language  or  object,  which 
prevents  an  insolvent  from  dealing  with  his 
property,  selling  or  exchanging  it  for  other 
property  at  any  time  before  proceedings  in 
bankruptcy  are  taken  by  or  against  him, 
provided  such  dealings  be  conducted  without 
any  purpose  to  defraud  or  delay  his  creditors 
or  give  preference  to  any  one,  and  does  not 
impair  tne  value  of  his  estate.  An  insolvent 
is  not  bound,  in  the  misfortune  of  his  In- 
solvency, to  abandon  all  dealings  with  his 
property;  his  creditors  can  only  complain  if 
ne  waste  his  estate  or  give  preference  in  its 
disposition  to  one  over  another.  His  dealinrs 
will  atand  if  it  leave  his  estate  in  as  good 
plight  and  condition  as  previously."  The 
language  was  quoted  by  the  Supreme  Court 
in  the  case  of  Stewart  v.  Piatt,  101  V.  S. 
818.  The  same  principle  may  be  found  an- 
nounced in  Jaquith  v.  Alden,  189  U.  8.  78, 
9  Am.  B.  R.  773,  47  L.  ed.  717,  23  Sup.  Ct. 
649. 

In  the  case  of  Sawyer  v.  Turpin,  91  U.  S. 
114,  120,  23  L.  Ed.  236,  the  Supreme  Court 
said :  "  It  is  too  well  settled  to  require  dis- 
cussion that  an  exchange  of  securities  within 
the  four  months  is  not  a  fraudulent  prefer- 
ence within  the  meaning  of  the  Bankruptcy 
Law,  even  when  the  creditor  and  the  debtor 
know  that  the  latter  is  insolvent,  if  the  se- 
curity given  up  is  a  valid  one  when  the 
exchange  is  made,  and  if  it  be  undouhtedlv 
of  equal  value  with  the  security  substituted 
for  it." 

180.  Hackney  v.  Raymond  Bros.  Clarke  Co. 
(f5up.  Ct.,  Nebr.),  10  Am.  B.  R.  213,  214,  68 
Nebr.  624;  Lvon  v.  Clark,  124  Mich.  100,  106, 
88  N.  W.  104*6 ;  North  v.  Taylor,  6  Am.  B.  R. 
233,  61  N.  Y.  App.  Div.  253,  70  N.  Y.  Supp. 
338. 
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time  by  way  of  payment  on  or  security  of  an  antecedent  debt  is  a  preference,"^ 
As  a  corollary  to  the  proposition  that  only  transfers  which  dimmish  the  estate 
of  the  bankrupt  are  preferences,  it  may  be  stated  that  preferences  arise  only 
in  the  case  of  antecedent  debts.  The  distinction  between  a  security  and  a 
preference  is  determined  in  accordance  with  th^t  corollary.  Property  trans- 
ferred by  a  borrower  at  the  time  of  receiving  the  loan,  and  for  the  purpose 
of  making  the  lender  safe,  is  a  securily.  Its  validity,  if  unaccompanied  by 
positive  fraud,  is  recognized  and  enforced  in  bankruptcy.  But  a  transfer 
intended  to  enable  one  to  secure  payment  of  an  antecedent  debt  is  a  pref- 
erence, if  its  effect  is  to  give  that  creditor  an  advantage  over  others.  If 
that  is  not  its  effect,  it  is  a  valid  payment."^    "Whether  a  debt  secured  by  a 


131.  In  re  Belding  (D.  C,  Mass.),  8  Am. 
B.  R.  718,  116  Fed.  1016;  In  re  Cobb  (D.  C. 
N.  Car.),  3  Am.  B.  R.  129,  06  Fed.  821;  In 
re  W^olf  (D.  C,  la.),  3  Am.  B.  R.  665,  98 
Fed.  74;  In  re  Jones  (D.  C,  S'.  Car.),  9  Am. 

B.  R.  262,  118  Fed.  673;  In  re  Montgomery, 
Fed.  Ois.  9,732;  Coggeshall  ▼.  Potter,  Fed. 
Cas.  2,965.  But  compare  Brooks  v.  Duvis, 
Fed.  Cas.  1,950;  Adams  v.  Merchants'  Bank, 
2  Fed.  174.  It  is  suggested  that  In  re  Sand- 
erlin  (D.  C,  K  Car.),  d  Am.  B.  R.  384,  109 
Fed.  867,  is  more  reliable  authority  here  than 
is  McNair  v.  Mclntyre  (C.  C.  A.,  4th  Cir.), 
7  Am.  B.  R.  638,  113  Fed.  113,  that  reversed 
it;  Feilbach  Co.  v.  Russell  (C.  C.  A.,  6th 
Cir.),  87  Am.  B.  R.  285,  233  Fed.  412; 
Conners  v.  Brockport  Nat.  Bank  (D.  C, 
Maine),  32  Am.  B.  R.  882,  214  Fed.  847; 
Schener  v.  Katzoff  (D.  C,  N.  Y.),  37  Am.  B. 
R.  476,  233  Fed.  473 ;  Matter  of  Mosher  ( D. 

C,  N.  Y.),  35  Am.  B.  R.  284,  224  Fed.  739. 
In  Louisiana,  a  conveyance  of  real  estate 

by  an  insolvent  husband,  within  the  four 
months'  period,  to  his  wife,  does  not  con- 
stitute a  preference,  under  section  60-b, 
where  the  subject-matter  of  the  conveyance 
does  not  exceed  in  value  the  total  property 
of  the  wife.  Gomila  v.  Wilcombe  (C.  C.  A., 
6th  Cir.),  18  Am.  B.  R.  143,  151  Fed.  470. 

Payment  of  rent  within  four  months  of 
bankruptcy. — ^A  payment  by  a  bankrupt 
within  four  months  of  bankruptcy  to  be  ap- 
plied to  rent  not  within  the  current  year 
constitutes  a  voidable  preference,  where  the 
landlord  knew  or  had  reasonable  cause  to 
know  that  the  tenant  was  insolvent.  Matter 
of  Bergdoll  Motor  Co.  (D.  C,  Pa.),  35  Am. 
B.  R.  32,  225  Fed.  87. 

138.  City  National  Bank  v.  Bruce  (C.  C. 
A.,  4th  Cir.),  6  Am.  B.  R.  311,  109  Fed.  69, 
48  C.  C.  A.  236,  citing  text. 

The  difference  between  preferences  in  pay- 
ment of  antecedent  debts,  and  securities 
given  at  the^time  of  incurring  liabilities  was 
olearly  stated  by  Justice  Davis  of  the 
United  Stats  Supreme  Court  in  Tiffany  v. 
Boatman's  f^^avings  Inst.  (18  Wall.  376),  who 
said :  "  Neither  the  terms  or  policy  of  the 
bankrupt  act  are  violated  if  these  collaterals 
be  taken  at  the  time  the  debt  is  incurred. 
His  (the  bankrupt's)  estate  is  not  impaired 
or  diminished  in  consequence,  as  he  ^ets  a 
present  equivalent  for  the  securities  he 
pledges  for  the  repayment  of  the  money  bor- 


rowed. Nor  in  doing  this  does  he  prefer  one 
creditor  over  another,  which  is  one  ol  the 
great  objects  of  the  bankrui>t  law  to  prevent. 
The  preferences  at  which  this  law  is  directed 
can  only  arise  in  case  of  antecedent  debts. 
To  secure  such  a  debt  would  be  a  fraud  on 
the  act,  as  it  wotdd  work  an  unequal  distribu- 
tion of  the  bankrupt's  property;  and,  there- 
fore, the  debtor  and  creditor  are  alike  pro- 
hibited from  giving  or  receiving  any  security 
whatever  for  a  debt  already  incurred,  if  the 
creditor  had  good  reason  to  believe  the  debtor 
to  be  insolvent.  But  the  giving  of  securities 
when  the  debt  is  created  is  not  within  the 
law,  and  if  the  transaction  be  free  from  fraud 
in  fact,  the  parly  who  loans  the  money  can 
retain  them  until  the  debt  is  paid.  In  the 
administration  of  the  bankrupt  law  in  Eng- 
land this  subject  has  frequently  come  before 
the  courts,  who  have  uniformly  held  that  ad- 
vances may  be  made  in  good  faith  to  a  debtor 
to  carry  on  his  business,  no  matter  what  his 
condition  may  be,  and  that  the  party  making 
these  advances  can  lawfully  take  securities 
at  the  time  for  their  repayment.  And  the 
decisions  in  this  country  are  to  the  same 
effect.  (HiUiard  on  Bankruptcy,  333,  ch.  10, 
sec.  10;  Hutten  v.  Crutwell,  1  £1.  &  Bl.  16; 
.  Harris  v.  Rickett,  4  Hurl.  &  N.  1 ;  Bruteston 
V.  Cooke,  6  £.  &  B.  296;  Lee.  v.  Hart,  34  Eng. 
Law  and  £q.  569;  Belle  v.  Simpson,  2  H. 
&  N.  410;  Hunt  v.  Mortimer,  10  B.  &  C.  44; 
Ex.  p.  Shouse,  Crabb  R.  482;  Wadsworth  v. 
Tyler,  Fed,  Cas.  17,032,  2  N.  B.  R.  101; 
quarto. ) " 

Security  for  deaiance  loan. —  Where  bank- 
rupts, who  were  stockholders,  obtained  from 
defendant  banks  at  the  beginning  of  banking 
hours,  day  or  clearance  loans,  and  later  in 
the  same  day,  when  bankrupts  were  insolvent 
and  the  banks  had  reasonable  cause  to  believe 
them  to  be  so,  delivered  to  the  banks,  upon 
demand,  a  large  quantity  of  collaterals  as 
security,  the  transactions  constituted  prefer- 
ences and  the  securities  were  recoveratble  by 
bankrupts'  trustees.  Ernst  v.  Mechanical  i 
Metals  Nat.  Bank  (C.  C.  A.,  2d  Cir.),  20 
Am.  B.  R.  289,  201  Fed.  664,  affd.  231  U.  8. 
50,  31  Am.  B.  R.  291,  58  L.  Ed.  116,  34  Sup. 
Ct.  20. 

Mortgage  to  secure  funds  to  pay  antece- 
dent debt. — A  mortgage  given  by  an  insol- 
vent within  four  month  of  being  adjudicated 
td  secure  money  borrowed  at  the  time  for  the 
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transfer  or  lien  is  imtecedent  must  be  determined  as  of  the  date  of  the  transfer 
or  lien.^^  A  transfer  of  goods  within  the  four  months'  period  in  part  pay- 
ment of  unsecured  debts,  constitutes  a  preference,  and  the  trustee  is  entitled 
to  the  goods  or  their  value,  if  possible.^  The  delivery  of  a  horse  either  in 
payment  of  a  debt  or  as  security  therefor,  is  a  preference,  and  must  be  deliv- 
ered to  the  trustee  for  the  benefit  of  the  estate.  ^  The  assignment  of  a  policy 
of  fire  insurance,  within  the  statutory  period,  as  security  for  an  antecedent 
debt,  constitutes  a  preferenca^^  A  transfer  of  firm  property  in  payment 
of  an  individual  partner's  antecedent  debt  is  a  preference,^^  but  the  firm 
must  be  adjudged  bankrupt  before  a  suit  can  be  brought  to  avoid  it^^  But 
if  the  debt  is  secured  by  an  inchoate  statutory  lien  the  payment  thereof  is  not 
a  preference.  ^^  Pavments  may  be  made  in  discharge  of  a  valid  lien,  either 
legal  or  equitable/*" 

(6)  MoBTOAOE  OF  pBOpBStTY,— A  transfer  may  include  a  mortgage  of  the 
bankrupt's  property  as  well  as  an  absolute  conveyance."*  Thus,  a  chattel 
mortgage,  given  on  the  verge  of  bankruptcy,  may  constitute  an  unlawful 
preferenca"^  A  mortgage  is  a  security  and  a  transfer,  and  subject  to  the 
provisions  of  subsections  a  and  &.  Such  a  mortgage  or  transfer  as  consti- 
tutes a  preference  under  subsection  a  is  not  voidable  under  subsection  h 
unless  the  creditor  who  receives  it,  or  is  benefited  by  it,  or  his  agent,  has 


purpose  of  preferring  a  certain  creditor, 
where  the  lender  knew  or  had  reasonable 
cause  to  believe  that  such  was  his  purpose, 
is  void.  Matter  of  Stone  (Ref.,  Mass.),  37 
Am.  B.  R.  138. 

138.  Matter  of  Mossier  Co.  (C.  C.  A.,  7th 
Cir.),  38  Am.  B.  R.  604. 

134.  In  re  An«Iey  Bros.   (D.  C,  N.  Car.), 

18  Am.  B.  R.  457,  153  Fed.  983. 

136.  In  ce  Nechamkus  (D.  C,  N.  Y.),  19 
Am.  B.  R.  189,  155  Fed.  867,  holding  that 
any  claim  of  the  creditor  for  stable  hire, 
mcxlioal  attendance,  etc.,  for  the  horse  in 
excess  of  the  value  of  its  use  must  be  pre- 
sented, and  in  a  proper  way  may  be  con- 
sidered as  an  expense  of  the  receiver  in  bank- 
ruptcy. 

136.  Hanson  v.  Blake  A  Co.   (D.  C,  Mr  ), 

19  Am.  B.  R.  326,  350,  155  Fed.  342,  holding 
that  the  assignee -has  no  equitable  lien  upon 
the  insurance  money;  State  Bank  of  Clear- 
water V.  Ingram  (C.  C.  A.,  5th  Cir.),  38  Am. 
B.  R.  447. 

137.  In  re  Gillette  et  al.  (D.  C,  N.  Y.), 
5  Am.  B.  R.  119,  104  Fed.  769.  See  also  In 
re  Beerman  (D.  C,  Ga.),  7  Am.  B.  R.  431, 
112  Fed.  662. 

188.  Withrow  v.  Fowler,  Fed.  Cas.  17,919. 
Compare  Am'sinck  v.  Bean,  22  Wall.  395 ;  In 
re  Hines  (D.  C,  Pa.),  16  Am.  B.  R.  495, 
144  Fed.  142. 

139.  In  re  Lynn  Camp  Coal  Co.  (Cir.  Ct., 
Ky.) ,  2  Am.  B.  R.  60,  168  Fed.  998. 

140.  A  subcontractor  under  agreement  to 
furnish  materials  to  a  contractor,  which  had 
agreed  to  construct  certain  buildings  for  a 
railway  company,  after  the  railway  company 
had  agreed  to  see  that  it  was  j  aid  for  ma- 
terials delivered,  filed  a  lien,  and  thereafter 
the  railway  company,  the  contractor,  its  sure- 
ties, and  the  subcontractor  with  other  claim- 


ants all  entered  into  an  agreement  for  the 
settlement  of  the  differences  which  had  arisen 
and  for  the  payment  of  all  legitimate  Ken- 
able  claims,  and  the  railway  company  and  the 
sureties  deposited  a  certain  sum,  more  than 
six  months  prior  to  the  commencement  of 
bankruptcy  proceedings  against  the  contrac- 
tor, for  the  payment  of  such  claims,  which 
had  to  be  severally  approved  by  the  parties 
to  the  agreement.  It  was  held  that  the  fact 
that  the  bankrupt  joined  with  his  cotrustees 
in  approving  the  settlement  of  the  subcon- 
tractor's claim,  within  four  months  of  his 
adjudication,  does  not  constitute  the  payment 
a  voidable  preference;  and  that  said  agree- 
ment gave  tne  subcontractor  an  equitable  lien 
good  as  against  the  trustee  in  bankruptcy. 
Boot  Manufacturing '  Co.  v.  Johnson  (C.  C. 
A.,  7th  Cir.),  34  Am.  B.  R.  247,  219  Fed.  397. 

141.  In  re  Coffey  (Ref.,  N.  Y.),  19  Am.  B. 
R.  148,  164,  holding  that  the  effect  of  a  mort- 
gage, bcfing  to  enable  the  mortgagee  to  obtain 
a  greater  percentage  of  his  debt  than  other 
creditors,  renders  it  a  voidable  preference. 

Mortgage  prior  to  four  months'  period. — 
A  real  estate  mortgage,  given  more  than  four 
months  prior  to  the  fifing  of  a  petition  in 
bankruptcy  against  the  mortgagor,  can  only 
be  avoided  for  actual  fraud,  although  not 
recorded  until  within  four  months  of  the  fil- 
ing of  the  petition  in  bankruptcv.  Matter  of 
Mosher  (D.  C,  N.  Y.),  35  Ani.  B.  R.  284, 
224  Fed.  739. 

142.  Coder  v.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  523,  152  Fed.  951:  Rut- 
land County  Nat.  Bank  v.  Graves  (D.  C. 
Vt.),  19  Am.  B.  R.  446,  156  Fed.  168;  In  re 
Hickerson  (D.  C,  Idaho),  20  Am.  B.  R.  682, 
162  Fed.  345;  Brooks  v.  Bank  of  Beaver  City 
(Sup.  Ct.^  Kans.),  25  Am.  B.  R.  890,  109  Pac. 
409.    See  Am.  B.  R.  Dig.  §  53«. 
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reasonable  cause  to  believe  that  it  was  intended  to  give  a  preference.**"  The 
receipt  by  the  mortgagee,  shortly  before  the  bankruptcy,  of  certain  specific 
property  from  the  bankrupt,  by  virtue  of  a  contract  of  purchase  in  con- 
nection with  another  and  separate  transaction  does  not  constitute  a  pref- 
erence, barring  proof  of  the  claim  under  the  mortgage.***  The  taking  of 
a  chattjel  mortgage  by  a  creditor  to  secure  the  payment  of  an  overdue  debt, 
shortly  before  the  institution  of  proceedings  in  bankruptcy  by  or  against  him, 
is  usually  suggestive  of  insolvency,  and  should  be  carefully  scrutinized.**' 
A  partnership  mortgage  given  within  the  four  months'  period  and  while 
the  partnership  was  insolvent,  to  secure  the  individual  debt  of  a  member  of 
the  firm,  constitutes  a  voidable  preference,  upon  the  adjudication  in  bank- 
ruptcy of  the  partnership.***  And  the  assignment  of  a  mortgage  given  within 
the  four  months'  period  by  an  insolvent  corporation  has  been  held  to  consti- 
tute a  preference.**'  If  a  mortgage  be  given  partly  for  an  antecedent  debt 
and  partly  for  a  present  consideration  it  is  voidable  as  a  preference  to  the 


14S.  Coder  ▼.  Arta  (C.  C.  A.,  8th  dr.),  18 
Am.  B.  R.  513,  152  Ted.  943,  modifying  16 
Am.  B.  R.  583,  affd.  213  U.  S.  223,  22  Am. 
B.  R.  1,  63  L.  ed.  772,  29  Sup.  Ct.  436 ;  Stock- 
grower's  ^ate  Bank  of  Mountain  Home  ▼. 
Corker  (C.  C.  A.,  9th  Cir.),  34  Am.  B.  R. 
'392,  220  Fed.  614. 

A  mortgage  given  by  an  insolvent  debtor 
within  the  four  months'  period'  is  void  under 
9  60-b  where  the  creditor  had  reasonable 
cause  to  believe  a  preference  intended.  In 
re  Tindel  (D.  C,  S.  Car.),  18  Am.  B.  R.  773, 
156  Fed.  466.  Or  where  the  creditor  received 
the  mortgage  with  knowledge  of  the  bank- 
rupt's insolvency.  Pittsburg  I^ate  Glass  Co. 
V.  Edwards  (C.  C.  A.,  8th  Cir.),  17  Am.  B. 
R.  447,  148  Fed.  377.  Where  it  does  not 
appear  whether  the  mortgagor  was  insolvent 
when  the  mortgage  was  given  or  not,  but  he 
was  insolvent,  and  the  mortgagee  knew  it 
when  he  took  possession,  the  mortgage  con- 
stitutes a  preference.  In  re  Reynolds  (D.  C, 
Ark.),  1»  Am.  B.  R.  666,  163  Fed.  295.  In  re 
Herman  (I>.  C,  Iowa),  31  Am.  B.  R.  243, 
207  Fed.  594,  in  which  case  a  chattel  mort- 
gage was  given  immediately  prior  to  bank- 
ruptcy to  secure  a  present  loan,  and  also  an 
antecedent  loan,  and  it  was  held  that  the 
mortgage  was  a  void  preference,  although  it 
was  made  pursuant  to  an  agreement  made 
when  the  first  loan  was  made,  prior  to  the 
four  months'  period. 

Taking  of  chattel  mortgage  by  bank;  rea- 
sonable cause  to  believe. —  Where  a  banker 
finds  that  a  customer,  already  in  debt  to  the 
bank,  is  running  behind;  that  his  transac- 
tions indicate  a  loss  in  business;  that  his 
balances  are  becoming  depleted;  that  his  de- 
mande  for  additional  loans  are  pressing  and 
frequent;  that  his  overdrafts  are  the  subject 
of  special  attention,  and  that  his  credit  is  so 
overstrained  that  the  banker  will  not  pay 
checks,  even  for  very  small  amounts,  it  is  fair 
to  conclude  that  the  taking  of  a  chattel  mort- 
gage or  any  other  Hen  by  the  bank  upon  all 
that  the  debtor  has,  must  have  been  with 
reasonable  cause  to  believe  that  foreclosure 


of  the  mortgage  would  create  a  preference. 
Rosenthal  v.  Bronx  National  Bank  (D.  C.,  K. 
Y.),  36  AuL  B.  R.  273,  222  Fed.  83. 

Present  and  past  consideration. — Where  a 
debtor  being  indebted  to  a  father  and  son  and 
also  to  others,  gives  a  mortgage  to  the  father 
covering  both  debts  and  secures  thereon 
money  to  pay  the  son,  and*  the  father  fails  to 
make  reasonable  inquiries  as  to  the  solvency 
of  the  debtor,  such  mortgage  constitutes  a 
preference.  Matter  of  Stone  (Ref.,  Mass.), 
37  Am.  B.  R.  138. 

144.  Mills  V.  Virginia-Oarolina  Lumber  Co. 
(C.  C.  A.,  4th  Cir.),  20  Am.  B.  R.  750,  164 
Fed.  168,  modg.  18  Am.  B.  R.  218,  151  Fed. 
642. 

145.  Hussey  v.  Richardson-Roberts  Dry 
Goods  Co.  (C.  C.  A.,  8th  Cir,),  17  Am.  B.  R. 
611,  148  Fed.  598. 

Mortgage  as  'security  for  note. — ^A  bank- 
rupt corporation,  within  four  months  of 
bankruptcy,  purchased  certain  shares  of 
stock  from  another  corporation  and  gave  its 
check  in  payment.  The  bank  on  which  the 
check  was  drawn  rejected  payment  three 
times  for  lack  of  funds,  and  the  bankrupt 
finally  gave  its  note  secured  by  a  deed  of 
trust  or  mortgage,  which  the  vendor  accepted, 
without  attempting  to  prevent  the  bankrupt 
from  disposing  of  the  stock.  Evidence  exam- 
ined and  held  that  the  mortgage  constituted 
a  voidable  preference  which  may  be  set  aside 
by  the  trustee.  Security  Trust  and  Savings 
Bank  v.  Staats  Co.  (C.  C.  A.,  9th  Cir.),  37 
Am.  B.  R.  647,  233  Fed.  514. 

146.  In  re  W.  J.  Floyd  A  Co.  (D.  C,  N. 
Car.),  19  Am.  B.  R.  438,  156  Fed.  206. 

147.  In  re  Mills  Co.  (D.  C,  N.  Car.),  20 
Am.  B.  R.  501,  162  Fed.  42.  See  Am.  B.  R. 
Dig.  §  520. 

An  assignee  of  a  chattel  mortgage,  con- 
stituting a  voidable  preference,  who  forecloeea 
and  appropriates  the  proceeds,  is  liable  to  tbie 
trustee  in  bankruptcy  of  the  mortgagor. 
Neilbach  Co.  v.  Russell  (C.  C.  A.,  6th  Cir.)  , 
37  Am.  B.  R.  286,  233  Fed.  412. 
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extent  of  the  antecedent  debt.^^  A  chattel  mortgage  given  to  secnre  a  present 
loan,  but  which  was  really  for  the  purpose  of  obtaining  payment  of  an  ante- 
cedent debt  is  a  preference.***  Where  a  mortgagee  under  a  chattel  mortgage^ 
containing  a  provision  covering  after  acquired  property  which  is  void  under 
a  State  statute,  takes  possession  of  such  property  within  the  period  of  four 
months  with  full  knowledge  of  the  mortgagor's  insolvency,  the  transaction  con- 
stitutes a  voidable  preference. ^^  The  t^ing  of  possession  of  property  covered 
by  an  unrecorded  chattel  mortgage  within  the  four  months'  period  consti- 
tutei^  a  voidable  preference.^*  A  mortgage  on  exempt  and  non-exempt  prop- 
erty may  be  avoided  as  preferential  so  far  as  it  pertains  to  the  non-exempt 
properly.*" 

(7)  NoTBs  AND  OHBCKs. —  It  is  uot  the  giving  of  a  note  by  the  bankrupt 
to  a  creditor  that  constitutes  a  preference,  but  the  payment  thereof*  within 
the  four  months'  period. **•  But  the  delivery  of  the  note  of  a  third  person 
constitutes  a  preference.**^  Payments  on  a  note  or  check  even  where  there 
is  an  indorsement  by  a  solvent  party  constitutes  a  preference.*^  A  post-dated 
check  constitutes  a  transfer  at  the  time  of  its  payment,  and  the  question  of 
preference  under  the  statute  is  to  be  determined  by  the  conditidns  existing 


148.  City  National  Bank  ▼.  Brace  (C.  C. 
A.,  4th  Cir.),  6  Am.  B.  R.  311,  109  Fed.  69, 
48  C.  C.  A.  236.  A  mortgage  made  witliin 
the  foar  months'  period  in  good  faith  to 
Mcnre  a  present  loan  is  valid  but  cannot  be 
sustained  as  a  security  for  antecedent  debts, 
although  mortgagee  believed  mortgagor  to  be 
solvent.  Farmers'  Bank  v.  Carr  (C.  C.  A., 
4th  Cir.),  11  Am.  B.  R.  733,  127  Fed.  690, 
62  C.  C.  A.  446;  In  re  Hull  (D.  C,  Vt.>,  8 
Am.  B.  R.  302,  115  Fed.  858,  hohhnff  that  a~ 
chattel  mortgage  given  within  the  four 
months'  period  to  secure  the  purchase  price 
of  a  present  sale  of  goods  is  valid  as  to  the 
goods  sold,  but  is  invalid  as  to  other  goods 
not  included  in  the  sale. 

Present  consideration. — ^Where  the  treas- 
urer  and  stockholder  of  a  corporation  in 
order  to  enable  it  to  complete  contracts 
vrhich  it  had  undertaken  within  four  months 
prior  to  his  bankruptcy,  mortgaged  his  real 
property  to  secure  a  loan  from  a  suretj^  - 
company  to  which  he  was  liable  as  indemni- 
tor for  'bonds  it  had  given  for  the  perform* 
ance  of  the  contracts,  such  mortgage  will 
be  deemed  to  have  been  given  for  a  present 
consideration,  and,  hence,  is  not  a  frauauient 
transfer  or  a  preference.  Angle  v.  Bankers' 
Surety  Co.  (D.  C,  N.  Y.),  32  Am.  B.  R.  71, 
210  Fed.  289. 

148:  The  directors  of  a  bank  to  which  the 
bankrupt  was  indebted,  after  their  bank  had 
refused  him  a  loan,  induced  another  bank  in 
which  they  were  also  directors,  within  four 
months  before  bankruptcy,  to  make  a  loan 
to  the  bankrupt  secured  by  a  note  and  chat- 
tel mortgage.  The  latter  waa  foreclosed  and 
the  proceeds  used  in  paying  the  first  bank. 
At  the  time  of  the  execution  of  the  mortgage 
the  bankrupt  had  other  debts  and  the  cashier 
of  the  flrst  bank  knew  that  his  account  was 
unsatisfactory.  The  enforcement  of  the  chat- 
tel mortgage  was  held  to  be  a  voidable  prefer- 
ence.   Stod:grower'B  State  Bank  of  Mountain 


Home  V.  Corker  (C.  C.  A.,  9th  Cir.),  34  Am. 
B.  R.  392,  220  Fed.  614. 

150.  Grimes  v.  Clark  (C.  C.  A.,  4tii  dr.), 
37  Am.  B.  R.  142. 

.  151.  Brooks  V.  Bank  of  Beaver  City  ((Sup. 
Ct.,  Kans.),  26  Am.  B.  R.  890,  895,  109  Pac. 
409. 

159.  In  re  Bailey  (D.  C,  Utah),  24  Am.  B. 
R.  201,  175  Fed.  990. 

Mertgageof  real  estate  exempt  as  home- 
stead.— ^A  mortca^  given  by  a  bankrupt  on 
real  estate  which  is  partly  exempt  as  a  home- 
stead under  State  law,  cannot  operate  as  a 
preference,  to  the  extent  of  bankrupt's  home- 
stead exemptions,  since  the  general  creditors 
would  not  be  entitled  to  the  exempt  property 
in  any  event.  First  National  Bank  of  Lake 
Charles  v.  Lanz  (C.  C.  A.,  5th  Cir.),  29  Azn* 

B.  R.  247,  253,  202  Fed.  117,  12U 

158.  In  re  Wolf  &  Levy  (D.  C,  Tenn.), 
10  Am.  B.  R.  153,  122  Fei  127. 

Payment  on  note.— Where  a  debtor,  within 
four  months  of  bankruptcy,  sells  property 
and  receives  therefor  two  checks  payable  to 
a  bank,  with  which  a  note  held  b^  the  bank 
was  paid,  and  the  balance  deposited  to  the 
credit  of  the  debtor  in  its  general  account, 
the  payment  on  the  note  is  a  voidable  pre- 
ference. Chisholm  v.  First  National  Bank  of 
Le  Roy  (111.  Sup.  Ct.),  35  Am.  B.  R.  598, 
109  N.  E.  657. 

154.  Dickii^^on  v.  Bank  of  Richmond    (C 

C.  A.,  4th  Cir.),  6  Am.  B.  R.  551,  110  Fed. 
353. 

155.  Swarts  v.  Fourth  Nat.  Bank  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  R.  673,  117  Fed.  1; 
In  re  Lyon  (C.  C.  A.,  2d  Cir.),  10  Am.  B. 
R.  25,  121  Fed.  723,  affg.  7  Am.  B.  R.  412, 
114  Fed.  326;  Landry  v.  Andrews,  6  Am. 
B.  R.  281,  21  R.  L  597;  In  re  Hill  Co. 
(C.  C.  A.,  7th  Cir.),  12  Am.  B.  R.  221,  130 
Fed.  316;  In  re  Deutschle  &  Co,  (D.  C,  Pa.), 
25  Am.  B.  R.  348,  182  Fed.  435. 
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at  sadi  time.^'^  Payment  on  notes  within  the  four  months'  period,  although 
such  notes  were  given  for  the  support  of  the  bankrupt's  business,  is  a  pief* 
er^ice.^^  A  payment  on  an  indorsed  note  which  relieves  the  indorser,  who 
is  good,  of  his  liability,  is  a  preference,  although  the  creditor  may  not  have 
received  any  benefit  from  such  payment ^^  But  if  the  indorser  had  no 
knowledge  of  the  payment  and  did  nothing  to  induce  it,  the  payment  may 
not  be  regarded  as  a  preference;  because  having  no  knowledge  of  it  he  had 
no  reasonable  cause  to  believe  that  a  preference  would  result.  ^^  If  the 
indorser  had  knowledge  of  the  bankrupt's  condition,  and  procured  the  -pay- 
ments to  be  made  so.  that  he  might  be  relieved  from  his  obligation,  the  pay- 
ment is  a  preference/^ 

(8)  Tba-ksaotion  of  banking  business. —  The  inhibition  of  preferential 
transfers  by  this  section  does  not  prevent  the  transaction  of  the  business  of 
banking  in  the  ordinary  way.  As  will  be  observed  under  section  68,  relative 
to  setoffs,  a  bank  may  set  off  against  a  claim  against  a  depositor  the 
amount  of  his  deposit, « and  prove  for  the  balance  due.^®^  A  bank  may  take 
renewal  notes  in  extension  of  credit  and  receive  partial  payment  of  the 
debt,  and  has  the  right  during  the  continuance  of  their  relations  to  pre- 
sume that  the  debtor  is  solvent  and  carrying  on  business  in  the  usual  way; 
and  if  it  turns  out  that  the  debtor  was  insolvent  the  creditor  may  receive 
payment  without  incurring  the  liability  of  having  to  restore  such  payment 
when  bankruptcy  intervenes.  A  restoration  of  preferential  paym^its  is 
required  of  the  bank  only  when  it- has  reasonable  cause  to  believe  that  a 
preference  will  result  from  such  payments  made  within  four  months  of  the 
bankruptcy.^®* 


IM.  In  re  Lyon  (C.  C.  A.,  2d  C?ir.),  10 
Am.  B.  R.  26,  121  Fed.  723,  affg.  7  Am.  B. 
R.  412,  114  Fed.  326.  If  the  bank  received 
the  bankrupt's  check  for  an  amount  to  be  ap- 
plied on  account  of  a  matured  note  held  by 
the  bank,  it  constitutes  a  voidable  preference. 
Ridge  Ave.  Bank  v.  Sundheim  (C.  C.  A.,  3d 
Cir.),  16  Am.  B.  R.  863,  145  Fed.  79S;  In 
re  Starkweather  A;  Albert  (D.  C,  Mo.),  30 
Am.  B.  R.  74-3,  206  Fed.  797. 

157.  Ohio  Valley  Bank  v.  Mack  (O.  C.  A., 
6th  Cir.),  20  Am.  B.  R  40,  163  Fed.  166. 

Where  a  bank  received  payment  on  a  note 
from  an  indorser,  a  corporation,  the  maker, 
another  corporation,  being  a  bankrupt,  the 
officers  of  both  corporations  being  the  same, 
it  was  not  a  preference.  Mason  v.  Nat. 
Herkimer  County  Bank  (C.  C.  A.,  2d  Cir.), 
22  Am.  B.  R.  733,  172  Fed.  529,  revg.  21 
Am.  B.  R.  98,  163  Fed.  920,  affd.  suh  nom. 
National  Bank  of  Newport  v.  Herkimer 
County  Bank.  225  U.  S.  90,  28  Am.  B.  R.  218, 
66  L.  Ed.  995,  32  Sup.  Ct.  657. 

168.  Swarts  v.  Bank  (G.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1. 

Security  transferred  to  an  accommoda- 
tion maker  of  a  promissory  note  for  the  bene- 
fit of  an  insolvent  debtor  constitutes  a  pre- 
ference. In  re  Bailey  &  Son  (D.  C,  Pa.), 
21  Am.  B.  R.  911,  166  Fed.  982;  Landry  v. 
Andrews,  6  Am.  B.  R.  281,  21  R.  I.  597. 

169.  Reber  v.  Schulman  &  Bro.  (0.  C.  A., 


3d  Cir.), '25  Am.  B.  R.  475,  183  Fed.  664, 
affg.  24  Am.  B.  R.  782,  179  Fed.  674. 

rayment  to  relieve  Indorser.— In  the 
cases  of  Kobusch  v.  Hand  (C.  C.  A.,  8th 
Cir.),  19  Am.  B.  R.  379,  166  Fed.  660,  84 
C.  C.  A.  372;  In  re  Sanderson  (D.  C,  Vt.), 
17  Am.  B.  R.  871,  149  Fed.  273,  and  Brown 
V.  Streicher  (D.  C,  R.  I.),  24  Am.  B.  R. 
267,  177  Fed.  473,  the  party  benefited  by 
the  payment  mad<e  by  the  bankrupt  either' 
had  control  of  the  bankrupt  or  requested 
him  to  make  the  payment,  so  that  in  every 
instance  the  party  tteneflted  by  the  payment 
not  only  had  knowledge  thereof  but  actively 
participated  therein. 

160.  Brown  v.  Streicher  (D.  C,  R.  I.),  24 
Am.  B.  R.  267,  177  Fed.  473;  Kobusch  v. 
Hand  (C.  C.  A.,  8th  Cir.),  19  Am.  B.  R. 
379,  156  Fed.  660.  84  C.  C.  A.  372.  See 
post  under  this  section,  subtitle  "  Creditors 
only  to  be  preferred.** 

161.  See  §  68,  Bet-off  a  and  counterclaims, 
E  ( 2 ) ,  and  cases  cited. 

168.  Grandison  v.  Robertson  (D.  C,  N.  Y.), 
34  Am.  B.  R.  609,  220  Fed.  985,  citing  Stud- 
ley  V.  Bovlston  Nat.  Bank,  229  U.  S.  528, 
30  Am.  B.'^R.  161,  33  Sup.  Ct.  806,  57  L.  Ed. 
1313;  Grant  v.  Nat.  Bank,  97  U.  S.  80,  24 
L.  E5d.  971;  Paper  v.  Stem  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  592,  198  Fed.  642,  117 
C.  C.  A.  346;  In  re  Eggert  (C.  C.  A.,  7ih 
Cir.),  4  Am.  B.  R.  449,  102  Fed.  736,  43 

\jm      \J'     A>      1. 
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(9)  Deposit  op  money. — ^A  deposit  of  money  in  a  bank,  upon  an  open 
account,  subject  to  check,  is  hot  a  transfer  constituting  a  preference,  although 
the  bank  as  a  creditor  has  the  right  to  set  off  its  claim  against  the  deposit/^ 
A  deposit  here  referred  to  is  a  deposit  received  in  the  usual  course  of  banking 
business,  and  not  one  which  is  "built  up'^  or  deposited  under  unusual  cir- 
cumstances for  the  purpose  of  giving  a  preference  to  the  bank.***  The  action 
of  a  bank  in  applying  the  deposit  or  any  portion  thereof  upon  the  depositor's 
indebtedness  to  the  bank  does  not  constitute  a  preferential  transfer,*^  if  at 
the  time  ^e  bank  bad  no  reason  to  believe  that  the  depositor  was  insolvent, 
and  there  was  no  collusion.***  If  the  deposit  is  made  as  a  part  of  a  scheme 
to  pay  the  depositor's  indebtedness  to  the  bank  after  he  became  insolvent, 
and  such  insolvency  was  known  to  the  bank,  it  is  a  voidable  preference.**' 
Where  the  bankrupt  deposits  money  with  a  bank  under  an  arrangement 
with  it  and  other  creditors  that  the  money  was  to  be  received  for  the  purpose 
of  a  pro  raia  distribution  among  such  creditors,  the  trustee  in  bankruptcy  has 
no  enforceable  interest  in  the  arrangement.^^  But  where  a  payment  is 
made  to  a  bank,  the  effect  and  purpose  of  which  is  to  protect  the  bank  on  a 
loan  made  by  it  sometime  before  such  payment,  it  will  be  regarded  as  a  pref- 


16S.  In  re  Hill  Co.  (C.  C.  A..  7th  Cir), 
12  Am.  B.  R.  221,  130  Fed.  315;  West  ▼. 
Bank  of  Xahoma  (Sup.  €t.,  Okl.),  16  Am. 
B.  R.  738,  16  <Hcla.  508,  86  Pac.  59.  As  to 
whether  a  payment  of  a  clearing  house  cheek 
hj  a  clearing  house  association  is  a  prefer- 
ence, see  Rector  v.  City  Deposit  Bank  Co., 
200  U.  S..405,  15  Am.  B.  R.  336,  60  L.  Ed. 
527,  26  Sup.  Ct  289.  As  to  effect  of  fraud 
or  collusion  hetween  officers  of  hank  and 
bankrupt,  see  In  re  Wright-Dana  Hardware 
Co.  (D.  C,  N.  Y.),  31  Am.  B.  R.  192,  207 
Fed.  636. 

A  deposit  of  money  to  one's  credit  in  a 
bank  does  not  operate  to  diminish  the  estate 
of  the  depositor,  for  when  he  parts  with  the 
money  he  creates  at  the  same  time  on  the 
part  of  the  bank  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the  de- 

ritor  may  see  fit  to  draw  a  check  against 
It  is  not  a  transfer  of  property  as  a 
payment,  pledge,  mortgage,  gift  or  security. 
New  York  Co.  Nat.  Bank  y.  Massey,  192 
U.  S.  138,  11  Am.  B.  R.  42,  48  L.  Ed.  380, 
24  Sup.  Ct.  199 ;  Parker  v.  First  Nat.  Bank 
(Sup.  Ct.,  Vt.),  34  Am.  B.  R.  669,  94  Atl.  1, 
holoing  that  a  bank  with  knowledge  that  a 
debtor  is  about  to  file  a  petition  in  bank- 
ruptcy may  apply  on  the  debt  money  of  the 
debtor  in  a  *'  commercial  or  check  account," 
where  it  appears  that  the  deposit  was  gen- 
eral, subject  to  check  in  the  usual  course  of 
business. 

164.  Mechanics  ft  Metals  National  Bank 
V.  Ernst,  231  U.  S.  60,  31  Am.  B.  R.  302, 
58  L.  Ed.  121,  34  Sup.  Ct.  22;  National  City 
Bank  ▼.  Hotchkiss,  231   U.  S.  50,  31  Am. 

B.  R.  291,  58  L.  Ed.  115,  34  Sup.  Ct.  20; 
Fourth  National  Bank  of  Wichita  ▼.  Smith 
(C.  C.  A.,  8th  ar.),  38  Am.   B.  R.   771; 

Oerman-American  State  Bank  ▼.  Larimer  (C. 

C.  A.,  8th  Cir.),  37  Am.  B.  R.  556,  235 
Fed.  501;  In  re  National  Lumber  Co.  (C.  C. 
A.,  3d  Cir.),  32  Am.  B.  R.  389,  212  Fed.  926. 


166.  In  re  Blsasser  (Ref.,  Pa.),  7  Am.  B. 
R.  215;  In  re  Little  (D.  C,  la.),  6  Am.  B. 
R.  682,  110  Fed.  621;  In  re  Smith  Thorn- 
dyke  ft  Brown  Co.  (C.  C.  A.,  7th  Cir.), 
22  Am.  B.  R.  350,  170  Fed.  900. 

166.  Right  of  bank  to  apply  deposits  to 
indebtedness. — iWhere  bankrupt,  being  in- 
debted to  a  bank  upon  past  due  notes^  de> 
posited  to  its  credit  in  said  bank  a  sum 
loaned  to  it  upon  a  mortgage  given  by  it 
to  the  wife  of  its  secretary  and  treasurer, 
and  paid  the  bank  the  amount  of  its  indebt- 
edness with  interest  from  the  money  so  de- 
posited, but  the  evidence  was  not  sufficient 
to  show  that  at  the  time  of  the  payment 
bankrupt  was  insolvent  or  that  it  acted  in 
collusion  with  the  bank,  the  transaction  did 
not  conetitute  a  voidable  preference,  since, 
in  the  absence  of  collusion,  fraud  or  insolv- 
ency of  the  bankrupt,  the  bank  did  not  need 
a  check  to  enable  it  to  get  the  money,  but 
had  the  right  to  apply  so  much  of  bank- 
rupt's deposit  as  was  necessary  to  the  pay- 
ment of  its  debt.  Walsh  v.  First  Nat.  Bank 
of  Maysville   (C.  C.  A.,  6th  Cir.),  29  Am. 

B.  R.  118,  201  Fed.  522. 

167.  Johnson  v.  Gratoit  County  State  Bank 
(Mich.  Sup.  Ct.),  88  Am.  B.  R.  518,  160 
N.  W.  544. 

Acceptance  by  bank  of  check  from  de- 
positor.— ^Acce^tance  by  a  bank  of  a  check 
of  a  depositor  in  payment  of  an  overdue  note, 
within  four  months  of  the  bankruptcy  of  the 
depositor,  and  with  reasonable  cause  to  be- 
lieve that  the  transaction  would  result  in  a 
preference,  constitutes  a  payment,  not  a  set- 
off, and  effects  an  unlawful  preference.  ElnoU 
V.  Commercial  Trust  Co.  (Pa.  Sup.  Ct.),  35 
Am.  B.  R.  379,  94  Atl.  750. 

168.  Lowell  V.  International  Trust  Co.  (C. 

C.  A.,  Ist  Cir.),  19  Am.  B.  R.  853,  158  Fed. 
781. 
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ereace^^^  and  bo  also  where  a  deposit  i^  made  with  a  bank  after  it  had 
cause  to  believe  that  the  depositor  was  insolvent  ^^^ 

^  (10)  Patmsitt  of  wag^s. —  The  payment  of  wages  by  a  bankrupt  is  not 
a  preference. ^^^  The  payment  of  cheeks  given  by  a  corporation  to  its  presi- 
dent for  present  advances  with  which  to  pay  its  workmen  their  weekly  wages 
id  not  a  preference.  ^"^ 

(11)  TsANSFEBs  THAT  ABE  voiDABLs. —  The  practitiouer  should  always 
have  in  mind  that|  under  the  present  law,  many  transfers  are  preferences 
in  name  but  not  in  fact.  To  be  the  latter,  the  remedy  prescribed  in  sub- 
section b  must  at  least  be  available.  The  transfers  must,  in  short,  be  void- 
able. Of  the  multitude  of  cases  under  the  present  law,  only  those  including 
the  element  of  reasonable  cause  to  believe,^^^  are,  therefore,  still  in  point. 
The  others,  since  the  changes  made  in  §  67-g,  are  of  value  only  by  way  of 
possible  suggestion.  v 

f.  Effect  a  greater  percentage. — (1)  Pbovisions  of  statute. — Olause  a 
must  be  construed  as  making  a  judgment  or  transfer  a  preference  when  the 
effect  of  the  enforcement  thereof  would  be  to  enable  one  creditor  of  a  class  to 
obtain  a  greater  percentage  of  his  debt  tiian  any  other  creditor  of  the  same 
class.  Clause  h  as  amended  in  1910  authorizes  a  recovery  of  a  preference 
if  the  creditor  benefited  has  "  reascmable  cause  to  believe  that  the  enforce- 
ment of  such  judgment  or  transfer  would  effect  a  preference. '^  So  that  if  a 
creditor  receiving  a  transfer  within  the  four  months'  period  had  reasonable 
cause  to  believe  that  such  transfer  would  give  him  a  greater  peicentage  of 
his  debt  than  other  creditors  of  the  same  class  would  receive,  it  constitutes 
a  preference  which  may  be  recovered  by  the  trustee.  ^^* 

(2)  Class  of  creditobs. — While  the  statute  does  not  define  the  word 
"class"  nor  state  in  terms  what  creditors  are  in  the  same  class,  there  is 
recognition  in  the  statute  of  certain  classes  of  creditors  who  are  to  be  treated 
alike  in  tbe  distribution  of  the  bankrupt  estate;  as  for  instance,  creditors  to 


ie9.  iPratt  ▼.  Columbia  Bank  (D.  C,  N. 
Y.),  18  Am.  B.  R.  406,  157  Fed.  137. 

Deposits  alter  insolvency;  set-oS. — ^Where 
an  insolvent  ^rm  deposits  securities  and 
money  with  a  bank  after  the  cashier  has 
refused  paymfent  of  its  checks  and  requested 
them  to  make  further  deposits,  and  a  few 
hours  thereafter  an  involuntary  petition  in 
bankruptcy  is  filed  against  them,  a  voidable 
preference  is  created,  and  the  deposits  can- 
not be  allowed  to  the  bank  as  a  set-off  in  a 
suit  by  the  trustee  in  bankruptcy  to  recover 
them.  Mechanics  &  Metals  Nat.  Bank  v. 
Ernst,  231  U.  S.  60,  31  Am.  B.  R.  302,  affg. 
29  Am.  B.  R.  289,  201  Fed.  664. 

Deposits  or  checks  by  insolvent  to  bank. — 
If  an  insolvent,  within  four  months  antece- 
dent to  bankruptcy,  makes  deposits  or  gives 
checks  to  a  bank  to  enable  it  to  secure  a  pre- 
ference, the  transaction  wiU  be  held  void  as 
a  preference.  American  Bank  &  Trust  Ck>.  v. 
Coppard  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  R. 
742,  227  Fed.  697. 

170.  Ernst  v.  Mechanics  ft  Metals  Nat. 
Bank  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  289, 
201  Fed.  664,  affd.  aub  nom.  National  City 
Bank  v.  Hotchkiss,  231  U.  S.  60,  31  Am.  B. 
R.  291,  68  L.  Ed.  116,  34  Sup.  Ct.  20. 

171.  Matter  of  Read  (Ref.,  N.  Y.),  7  Am 


B.  R.  Ill;  In  re  Feuerlicht  (Ref.,  N.  Y.), 
8  Am.  B.  R.  660;  In  re  Abraham  Steers  Lum- 
ber Co.  (D.  C,  N.  Y.),  6  Am.  B.  R.  315, 
110  Fed.  738,  affd.  7  Am.  B.  R.  332,  112 
Fed.  406. 

178.  In  re  Union  Feather  k  W.  Co.    (C 

C.  A.,  7th  Cir.),  7  Am.  B.  R.  472,  112  Fed. 
774.  Compare  In  re  King  Co.  (D.  C.,  Mass.), 
7  Am.  B.  R.  619,  113  Fed.  110. 

173.  See  this  subject,  generally,  imder  this 
section,  poat, 

174.  Alexander  v.  Redmond  (C.  C.  A.,  2d 
Cir.),  24  Am.  B.  R.  620,  180  Fed.  92;  In 
re  Sayed  (D.  C,  Mich.),  26  Am.  B.  R.  444, 
186  Fed.  962 ;  Heyman  v.  Third  Nat'I  Bank 
(D.  C,  N.  J.),  32  Am.  B.  R.  716,  216  Fed. 
686. 

Benefit  of  particular  creditor. —  Section 
60b  of  the  Bankruptcy  Act  refers  to  an  act  on 
the  part  of  the  bankrupt  whereby  he  surrend- 
ers or  incumbers  hia  property  or  some  part 
of  it  for  the  benefit  of  a  particular  creditor, 
and  thereby  diminishes  the  estate  which  the 
Bankruptcy  Act  seeks  to  apply  for  the  bme- 
fit  of  all  the  creditors.  Bailey  v.  Baker  Ice 
Machine  Co.  (U.  S.  Sup.  Ct.),  239  U.  S.  268, 
36  Am.  B.  R.  814,  60  L.  £d«  276,  36  bup. 
Ct.  60. 
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wliom  taxes  are  owing,  employees  holding  claims  for  wages,  and  thoee  who  by 
the  laws  of  the  states  or  the  United  States  are  entitled  to  priority;"'  and  so 
also  certain  claims  secured  by  liens  on  the  property  of  the  bankrupt  are  enti- 
tled to  special  consideration.^^  Creditors  holdiing  such  claims,  and  the  general 
creditors  of  the  estate,  constitute  the  classes  of  creditors  of  which  th6  act 
treats. ^^  It  is  the  relation  of  their  claims  to  the  estate  of  the  bankrupt,  the 
percentage  their  claims  are  entitled  to  draw  out  of  the  estate  of  the  bai^rupt, 
and  these  alone,  that  dictate  the  relations  of  the  creditors  of  the  estate,  and  fix 
their  classification  and  their  preferences."® 

(3)  Who  abb  cbeditoes  of  the  samb  class. —  The  "greater  percentage" 
refers  only  to  creditors  of  the  same  class.  This  is  the  reason  why  the  pay- 
ment of  wages  is  not  a  preference.^''*  If  Ihe  effect  of  the  transfer  is  to 
enable  the  creditor  to  receive  out  of  the  debtor's  estate  a  larger  percentage 
of  his  claim  than  other  creditors  of  the  same  class,  it  constitutes  a  preference.^** 
Thus  a  mortgage,  which  enables  the  mortgagee  to  get  more  than  olher  cred- 
itors, is  a  preference."^  But  a  part  payment  to  one  creditor  is  not  a  pref- 
erence where  the  debtor  is  able  to  pay  his  other  creditors  the  same  percentage."* 
If  the  transaction  results  in  the  pro  raia  distribution  of  the  debtor's  estate 
among  all  his  creditors  it  does  not  create  a  prrference,  although  the  creditors 
had  notice  of  the  debtor's  insolvency.*®    Payments  and  sales  in  the  general 


176.  >Bankr.  Act,  {  64,  po8t. 

176.  Bankr.  Act,  99  56b,  67e  and  57h,  ante. 

177.  Swarts  v.  Fourth  Nat.  Bank  (C.  C.  A., 
8th  Cir.),  8  Am.  B.  R.  673,  680,  117  Fed.  1. 

178.  Swarts  v.  Fourth  Nat.  Bank  (C.  C.  A., 
8th  dr.),  8  Am.  B.  R.  673,  117  Fed.  1. 

Joint  notes  signed  by  a  partnership  and  ^ 
also  by  its  members  and  joint  and  several 
notes  founded  on  a  partnership  debt  and 
signed  by  the  individual  members  of  the  firm 
oidy  are  both  in  the  same  class,  and  the  en- 
forcement of  a  judgment  upon  the  joint  and 
several  notes  will  effect  a  preference.  Ander- 
son V.  Stayton  State  Bcink  (Ore.  Sup.  Ct.), 
38  Am.  B.  R.  4,  169  Pac.  1003. 

179.  In  re  Keller  (D.  C,  la.),  6  Am.  B. 
R.  334,  100  Fed.  118.  Compare  Swarts  v. 
Foui'th  Nat.  Bank  (C.  C.  A.,  8th  Cir.),  8 
Am.  B.  R.  673,  117  Fed.  1;  Mills  v.  Fisher 
A  Co.  (C.  C.  A.,  6th  Cir.),  20  Am.  B.  R.  237, 
241,  159  Fed.  897. 

180.  Brittain  Drv  Goods  Co.  v.  Bertenshaw 
tSup.  Ct.,  Kan.),  11  Am.  B.  R.  629,  68  Kan. 
734;  Matter  of  Cotton  Export,  etc.,  Co.  (C. 
C.  A.,  2d  Cir.),  10  Am.  B.  R.  14,  121  Fed. 
663;  In  re  Douglass  Coal  &  Coke  Co.  (D.  C, 
Tenn.),  12  Am.  B.  R.  539,  131  Fed.  769; 
In  re  Mayo  Contracting  Co.  (D.  C,  Mass.), 
19  Am.  B.  R.  551,  157  Fed.  469;  Mills  v. 
J.  H.  Fisher  &  Co.  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  237,  159  Fed.  897,  holding  that 
it  is  not  a  preference  to  make  a  payment 
upon  a  running  account  of  purchases  and 
payments  where  the  effect  was  not  to  diminish 
the  fund  to  which  the  creditors  look  for 
payment;  Harder  v.  Clark  (City  Ct.,  N.  Y.), 
23  Am.  B.  R.  756,  66  Misc.  584,  123  N.  Y. 
Supp.  1102. 

A  distress  for  rent  by  a  landlord  does  not 


enable  the  landlord  to  obtain  a  greater  per- 
centage of  his  debt  than  other  creditors  of 
the  same  class,  where  there  is  but  one  land- 
lord. In  re  Belknap  (D.  C,  Pa.),  12  Am. 
B.  R.  326,  129  Fed.  646. 

181.  In  re  Coffey  (Ref.,  N.  Y.),  19  Am. 
B.  R.  148,  165. 

188.  Brittain  Dry  Goods  Co.  v.  Berten- 
shaw (Sup.  Ct.,  Kan.),  11  Am.  B.  R.  629, 
68  Kan.  734. 

188.  Payments  to  creditors  share  and 
share  alike. —  In  the  case  of  In  re  Varl^, 
&  Brauman  Clothing  Co.  (D.  C,  Ala.),  26 
Am.  B.  R.  840,  191  Fed.  459,  the  court  said  ; 
**  If  the  reviewing  creditors  did  in  fact  believe, 
and  would  as  prudent  business  men  reason- 
ably have  believed,  from  their  correspondence 
with  the  bankrupt  that  the  small  payments 
were  made  to  them,  share  and  share  alike 
with  all  the  other  creditors  of  the  bankrupt, 
from  the  proceeds  of  the  special  sale,  con- 
ducted by  the  bankrupt  for  that  purpose, 
then  the  receipt  of  them  by  the  creditors 
would  not,  in  my  opinion,  constitute  a  oid- 
able  preference,  even  though  the  bankrupt 
was  msolvent,  had  knowledge  of  its  conoi- 
tion,  and  made  them  with  intent  to  keep  the 
creditors  quiet,  and  not  to  distribute  its 
assets  equally  among  its  creditors,  and  even 
though  the  creditors  were  charged  with 
knowledge  of  its  embarrassment  or  even  of 
its  insolvency.  The  usual  inference  to  be 
drawn  from  a  payment  made  by  an  insolv- 
ent of  an  intent  to  prefer  the  recipient 
would  in  that  event  be  displaced  by  the 
assurance  of  the  bankrupt  that  the  pay- 
ment was  not  exclusive,  but  was  shared  in 
by  all  creditors  alike." 
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course  of  business  do  not  constitute  preferences  where  the  net  result  is  to 
increiAse  the  bankrupt's  estata^^ 

(4)  Test  a  gbeatkr  pbbobntagb. —  The  test  of  a  preference,  under  the 
act,  is  the  payment,  out  of  the  bankirupt^s  property,  of  a  larger  percentage 
of  the  creditor's  claim  than  other  creditors  of  the  same  class  receive,  and 
not  the  benefit  or  injury  to  the  creditor  preferred.***  An  intent  to  prefer, 
even  prior  to  the  amendment  of  1910,  was  not  required  to  be  specifically 
proven,  but  was  conclusively  presumed  from  the  effect  of  the  transaction  in 
giving  one  creditor  a  greater  percentage  of  his  debt  than  any  other  creditor 
of  a  like  class. *^  The  transfer  must  be  such  as  to  effectually  dispose  of  the 
debtor's  property;  if  it  was  originally  and  remained  a  nullity  against  the 
debtor's  trustee  in  bankruptcy,  it  is  not  a  preference. ^^  It  is  the  effect  of 
the  transaction  which  will  control;  if  the  transfer  results  in  certain  cred- 
itors being  paid  and  others  excluded,  the  other  elements  existing,  it  is  pref- 
erentiali*^  This  requirement  as  to  equal  percentages  does  not  affect  the 
requirement  as  to  belief  that  a  preference  will  result  at  the  time  the  pay- 
ment was  made ;  so  that  if  a  creditor  accepts  payment  of  a  percentage  of  his 
claim  believing  that  other  creditors  received  the  saine  percentage  no  prefer- 
ence will  result*®*  The  transfer  of  a  homestead  exemption  is  not  a  preference, 
since  it  is  not  subject  to  the  demands  of  creditors.*** 

(5)  Intent  immaterial. —  The  logical  result  of  the  amendment  of  1903 
was  to  make  intent,  save  as  evidence  of  a  reasonable  cause  to  believe,  imma- 
terial; it  gave  place  to  the  new  elemmt,  resultant  inequity,^®*    The  amend- 


184.  In  re  Sagor  (O.  C.  A.,  2d  Oit),  9 
Am.  B.  R.  361,  121  Fed.  65S;  Jaoquith  v, 
Alden,  189  U.  S.  7&,  9  Am.  B.  R.  778,  47 
L.  Ed.  717,  23  Sup.  Ct.  649. 

185.  Swarts  t.  Fourth  Nat.  Bank  (C.  J. 
A.,  »th  Cir.),  8  Am.  B.  R.  673,  677,  117 
Fed.  1. 

Faflnre  to  show  greater  percentage^ — In 
an  action  by  a  trustee  in  bankruptcy  to  re- 
cover goods  which  were  returned  to  the 
vendor  under  unrecorded  conditional  sale 
contract,  and  which  were  of  leas  value  than 
the  amount  due  defendant  under  such  con- 
tract, where  the  evidence  failed  to  show 
what  assets  came  into  the  trustee's  hands 
and  what  creditors  were  entitled  to  partici- 
pate therein  so  that  it  could  not  be  deter- 
mined whether  the  return  of  defendant's 
goods  resulted  in  giving  it  a  greater  per 
centage  of  its  debts  than  had  or  would  be 
paid  to  other  creditors,  an  essential  element 
of  a  voidable  preference  was  not  proven. 
Hart  V.  Emerson-Brantingham  Co.  (D.  C, 
Ma ) ,  30  Am.  B.  R  218,  203  Fed.  60. 

186.  iHackney  v.  Hargreaves  Bros.,  13  Am. 
B.  R.  164,  168^  68  Nebr.  624,  revg.  10  Am. 
B.  R.  213,  214,  68  Neb.  624;  In  re  McDonald 
d  Sons  (B.  C,  So.  Car.),  24  Am.  B.  R.  446, 
17«  Fed.  487,  affd.  26  Am.  B.  R.  948,  184 
Fed.  986;  In  re  Martin  (Ref.,  Tex),  27  Am. 
B.  R.  151.  holding  that  where  the  logical 
outcome  of  a  debtor's  acts  in  securing  a 
creator  is  to  give  such  creditor  a  greater  per 
cent,  on  its  debt  than  other  creditors,  intent 
on  the  part  of  the  debtor  to  give  a  preferen  e 
may  be  presumed  without  further  proof. 

187.  Rosenbluth  v.  De  Forest  &  Hotch- 
kiss  Co.  (Sup.  Ot.,  Conn.),  2l7  Am.  B.  R. 
SC/9,  81  Atl.  965. 


188.  In  re  (Shantz  ft  Son  Co.   (D.  C,  N. 
Y. ) ,  30  Am.  B.  R.  652,  206  Fed.  425. 

188.  Reasonable  cause  to  believe  that 
greater  percentage  was  received.— By  the 
language  of  section  60b  of  the  bankruptcy  act, 
a  payment  must  operate  as  a  preference  at 
the  time  it  is  made,  or  not  at  .all,  and  the 
belief  of  the  creditor  as  to  whether  it  will 
constitute  a  preference  or  not,  must  be  of 
the  time  the  payment  is  made.  This  is  true 
notwithstanding  the  clause  of  section  60a  that 
"  the  effect  of  the  enforcement  of  such  judg- 
ment or  transfer  toiU  he  to  enable  any  one  of 
his  creditors  to  obtain  .a  greater  percentage," 
etc.  Where  it  appears  that  the  percentage 
of  the  total  indebtedness  of  «  bankrupt  paid 
during  the  four  months  period  amounted  to 
about  thirty  per  cent.,  which  was  about 
twenty-seven  per  cent,  in  excess  of  the  per- 
centage received  by  two  creditors  if  each 
individual  payment  is  considered  alone,  and 
about  twelve  per  cent,  in  excess  if  the  total 
payments  maae  to  the  two  creditors  be  con- 
sidered, and  it  also  appears  that  the  estate 
of  the  bankrupt  ^as  been  reduced  to  cash  and 
will  pay  about  thirty  per  cent,  more  of  the 
total  indebtedness,  it  cannot  be  held  that  the 
two  creditors  at  the  time  they  received  the 
payments  had  reasonable  cause  to  believe 
that  a  preference  would  result  therefrom. 
Feck  A  Co.  v.  Whitner  (C.  C.  A.,  8th  Qr.) ,  36 
Am.  B.  R.  722,  231  Fed.  893<. 

190.  Mills  V.  Fisher  &  Co.  (C.  C.  A.,  6th 
Cir. ) ,  20  Am.  B.  R.  237,  169  Fed.  897. 

191.  Compare  Crooks  v.  The  People's  Bank, 
3  Am.  B.  R.  238,  46  N.  Y.  App.  Div.  336, 
61  N.  Y.  Supp.  664;  Lazarus  v.  Eagan  (D. 
C,  Pa.),  30  Am.  B.  R.  287,  206  Fed  518 

See  Am.  Bankr.  IMg.  S  517. 
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ment  of  1910  obviated  the  requirement  of  proof  of  intent^  by  making  it 
sufficient  to  prove  reasonable  cause  to  believe  that  the  transfer  would  result 
in  a  preference.  If  the  effect  of  the  act  was  to  create  a  preference,  and  such 
was  its  natural  consequence,  the  debtor  must  be  presumed  to  have  intended 
to  do  that  which  was  the  necessary  result  of  his  act.^^ 

g.  Crediters  only  may  be  preferred.— (1)  In  qejsteral. —  Though  the  words 
** person''  and  "creditor"  are  used  interchangeably  in  this  subsection,  it  is 
clear  that  only  a  creditor  can  receive  a  preference. ^^  A  long  line  of  decisions, 
many  of  them  already  referred  to,  are  to  the  effect  that  the  relief  sought  undeif 
this  section  extends  only  to  an  avoidance  of  a  preference  secured  by  the  lender 
himself  as  a  creditor,  or  as  the  practical  agent  of  one  who  is  a  creditor.^^ 
A  payment  for  transfer  to  anyone  other  than  a  creditor,  unless  for  the  latter's 
benefit,  falls  within  the  remedies  indicated  in  §§  67-e  and  70-e.  This  was 
also  so  under  the  former  law  though  voidable  preferences  and  fraudulent 
transfers  were  regulated  by  a  single  section. ^^'^  Then,  as  now,  the  elements 
of  these  analogous  transactions  were  somewhat  different.  The  practitioner, 
therefore,  shotdd  at  the  outset  of  a  suit  to  recover  decide  whether  the  proposed 
defendant  is  a  creditor  or  not  Pleading,  proof,  and  possibly  judgment  will 
depend  upon  such  decision.  It  appearing  that  when  a  mortgage  was  executed 
and  filed  the  mortgagee  was  not  a  creditor,  such  mortgage  may  not  be 
attacked.^^ 

(2)  Tbansfbb  to  anotheb  fob  benefit  of  cbbditoe. —  As  already  indi- 
cated, a  transfer  by  indirection  for  the  benefit  of  a  creditor  is  preferential.*^ 
To  constitute  a  transfer  a  preference  it  is  not  necessary  that  it  be  made  direct 
to  the  creditor."®     The  language  of  section  60-b  shows  plainly  that  this  is  the 


IW.  In  re  Dorr  (C.  C.  A.,  »th  Cir.).  28 
Am.  B.  R.  506,  190  Fed.  -292,  citing  Western 
Tie  ft  Timber  Co.  v.  Brown,  196  U.  §.  508, 
13  Am.  B.  R.  447,  25  Sup.  Ct.  339,  49  L.  Ed. 
671. 

bitent  to  prefer. — 'Since  the  amendinent 
of  1910  to  section  60b  of  the  bankruptcy  act, 
if  a  creditor  knows,  or  has  reasonable  cause 
to  believe,  that  its  debt  will  be  satisfied  in 
whole  oi  in  part  by  the  ponfeesion  of  a  judg- 
ment within  four  months  of  the  bankruptcy 
of  the  debtor,  and  a  levy  and  sale  of  all  the 
personal  property  of  the  debtor,  to  the  ex- 
clusion of  otlier.  creditors  of  the  same  class,  it 
constitutes  the  receipt  of  a  preference  re- 
gardless of  any  intent  on  the  part  of  the 
creditor  or  the  debtor.  Grant  v.  National 
Bank  of  Auburn  (D.  C,  N.  Y.) ,  37  Am.  B.  'R. 
329, 232  Fed.  201. 

198.  In  re  Kayser  (0.  C.  A.,  3d  Cir.), 
24  Am.  B.  R.  174,  177  Fed.  383;  Heyraan  t. 
Third  Nat'l  Bank  (D.  C,  N.  Y.),  32  Am.  B. 
R.  716,  216  Fed.  686.     . 

IM.  Johnstone  y:  Babb  (C.  O.  A.,  4th  Cir.), 
38  Am.  B.  R.  716. 

195.  Act  of  1867,  $  36.  In  the  Rieviaed 
Statutes  this  section  was  broken  up  into  two, 
11  5128,  6129. 

196.  In  re  aifford  (D.  C,  la.),  14  Am. 
B.  R.  281,  136  cFd.  475. 

187.  See  e.  Made  a  transfer  of  hi$  projh 
erty,'-^  (2)  Method  of  transfer,  a/nt9» 
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198.  Giiandison  y.  Nat.  Bank  of  Rochester 
<C.  C.  A.,  2d  Cir.),  36  Am.  B.  R.  438, 231  Fed. 
800. 

Traasfer  for  benefit  of  creditor.-^  In  the 
ease  of  National  Bank  of  Newport  y.  Herki- 
mer Bank,  225  U.  S.  178,  28  Am.  B.  R.  218, 
66  L.  Ed.  1042,  32  Sup.  Ot.  C33,  Mr.  JusPiice 
Hughes  said:  **  To  constitute  a  p^ference, 
it  is  not  necessary  that  the  transfer  be  made 
directly  to  the  creditor.  It  may  be  made  to 
another  for  his  benefit.  If  the  bankrupt  has 
made  a  transfer  of  his  property,  the  effect  of 
which  is  to  enable  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than 
another  creditor  of  the  same  class,  circuity  of 
arrangement  will  not  ayail  to  saye  it.  *  *  * 
It  is  not  the  mere  form  or  method  of  the 
transaction  that  the  act  condemns*  but  the 
appropriation  by  the  insolyent  debtor  of  a 
portion  of  his  property  to  the  payment. of  a 
creditor's  claim,  so  that  thereby  the  estate  is 
depleted  and  the  creditor  obtains  an  adyan- 
tage  oyer  other  creditors." 

Persons  to  be  benefited. — ^Where  a  bank- 
rupt contractor  bos  giyen  an  assignment  of 
money  due  under  a  building  contract  to  a 
subcontractor,  who  has  not  filed  a  mechanic's 
lien,  the  owners  are  not  persons  to  be  bene- 
fited, witbin  the  meaning  of  sections  60a  and 
60b  of  the  bankruptcy  9^.  Jump  y.  Bemier 
(Mass.,  Sup.  Ct.),  35  Am.  B.  R.  591,  108 
M.  E.  1027. 
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purpose,  where  it  declares  that  a  preference  is  voidable  if  '^  the  person  receiv- 
ing it  or  to  be  b^iefited  thereby,  or  his  agent  acting  therein,''  shall  have 
reasonable  cause  to  believe  that  a  preference  was  intended.  ^^  To  constitute 
a  preferential  transfer,  it  is  immaterial  to  whom  the  transfer  is  made,  if  it 
be  made  for  the  purpose  of  paying  the  claims  of  one  creditor  in  preference  to 
those  of  others.^  So  where  an  assignment  of  accounts  was  made  to  the 
president  of  a  bankrupt  corporation  and  he  indorsed  the  notes  of  the  bank- 
rupt which  had  been  previously  discounted  at  a  bank,  and^collected  the  accounts 
and  turned  the  proceeds  over  to  the  bank,  the  transfer  was  preferential  and 
prohibited  by  the  act.^^  If  a  transfer  be  made  to  a  third  person  merely  as  an 
agent  or  cover  for  the  creditor,  who  is  in  effect  benefited  thereby,  it  is  a 


199.  WM»m  Tie  &  Timber  Co.  v.  Brown 
(C.  C.  A.,  Ml  Cir.),  12  Am.  B.  R.  Ill,  129 
Fed.  728  (revd.  on  other  grounds,  196  U.  S. 
602,  13  Am.  B.  R.  447,  49  U  Ed.  571,  26 
Sup.  Ct  399) ;  Hadcney  v.  Hargreaves  Broe., 
13  Am.  B.  R.  164,  94  N.  W.  822,  in  wltioh 
oaae  it  was  held  'Vh&t  a  transaotion  tlw 
legal  effect  of  whidi  is  to  appropriate  oat 
of  the  assets  of  the  bankrupt  an  amount  re- 
quired to  settle  with  a  creditor,  and  which 
was  subsequently  turned  o^er  to  such  cred- 
itor, is  a  preference;  Benjamin  y.  Chandler 
(D.  C,  Pa.),  15  Am.  B.  R.  439,  142  Fed. 
217;  Page  v.  Moore  (D.  C,  F^),  24  Abl 
B.  R.  746,  179  Fed.  988. 

Payment  hy  indirection. —  To  effect  a  pref- 
erence, it  is  immaterial  to  whom  a  trans- 
fer is  made,  if  it  be  for  the  purpose  of  paying 
tibe  claims  of  one  creditor  in  nrefBa:cnce  to 
those  of  another;  and  a  transier  made  di- 
rectly, or  thro\igh  a  third  person,  is  suiBdent. 
In  re  Harriaon  Bros.  (D.  C,  Pa.),  28  Am. 
B.  R.  684,  202  Fed.  243. 

900.  Hackney  v.  Hargreaves  Bros.,  IS  Am. 
B.  R.  164,  94  N.  W.  822,  revg.  10  Am.  B  R. 
213,  68  Neb.  624;  Bank  of  Wayne  ▼.  Gold 
(N.  Y.  App.  Div.),  26  Am.  B.  R.  722,  14« 
N.  Y.  App.  rWv.  296,  130  N.  Y.  Supp.  942 
citing  text;  In  re  Lynden  Mercantile  Go. 
(D.  C,  Wash.),  19  Am.  B.  R.  444,  166  Fed. 
713;  In  re  Beerman  (D.  €.,  6a.) ,  7  Am.  B.  R. 
431,  112  Fed.  662. 

Itansfer  to  one  not  a  creditor. —  Defend- 
ant, whidh  was  engaged  in  warehousing, 
sublet  space  in  its  pkmt  to  bankrupt,  whose 
business  was  the  blend ing  of  yarious  kinds 
of  flour,  the  greater  part  of  which  was  de- 
livered to  d^endant  by  yvirious  railroads. 
Upon  shipment  of  the  flour  which  bankrupt 
liad  purchased,  bills  of  lading  would  be  is- 
sued to  the  order  of  the  shipper  in  care  of 
defendant.  The  rfiipper  would  send  a  draft 
upon  bankrupt  with  the  bill  of  lading  at- 
tached and  upon  payment  of  the  draft  the 
bill  of  lading  would  be  delivered  to  bank- 
rupt who  would  then  surrender  it  to  defend- 
ant, and  receive  a  warehouse  receipt  of  the 
rbs.  As  the  flour  was  received,  it  would 
pl<aced  by  defendant  in  various  open 
comfpartments  which  were  marked,  nimi- 
bered  and  tagged  so  as  to  be  readily  identi- 
fied, and  when  bankrupt  had  paid  a  partic- 
ular  draft   it   would    issue   orders   for   the 


•xnount  of  flour  needed  for  Uendiog,  to  be 
taken  from  the  lot  up<m  whidi  it  hftd  lifted 
the  bill  of  lading  end  to  which  it  w«a  en- 
titled. It  appeared  banknipl^s  employees 
betides  taking  flour  to  which  the  bankrupt 
had  obtained  title  by  paying  the  drafts, 
also  removed  flour  for  wliich  no  payment 
had  been  made  and  which  was  0tilt  in  the 
custody  of  defendant  as  bailee  of  tbe  ship- 
per. Upon  discovering  these  thefts,  defend- 
ant oalied  upon  bankrupt  to  make  good  this 
shortage  whidi  it  was  unable  to  do.  lliere- 
upoo,  defendant  paid  to  banks  which  held 
dnafto  and  bills  of  lading,  eome  of  which 
oovmed  flour  that  had  been  unlawfully  witib- 
drftwn  and  some  of  which  ooversd  other 
flour,  Uipwards  of  $8,000  and  bankrupt  gave 
its  note  to  defendant  for  that  amount.  As 
security  for  the  note  it  turned  over  to  de- 
fendant warehouse  recdpts  for  flour  eon- 
signed  to  its  oare,  thus  effecting  an  aictual 
transfer  of  so  mxKh  of  the  flour  covered  by 
tiie  bills  of  lading  as  had  not  been  stolen, 
and  also  turned  over  certain  other  property. 
Held,  that  since  bankrupt  when  it  unlaw- 
fully took  the  flour  from  defendant's  cus- 
tody was  the  debtor  edelj  of  the  shipper 
until  t^e  flour  was  paid  for,  the  tranefers 
ae  security  nmde  to  defendant  were  not 
transfers  to  a  creditor  and,  therefore,  could 
not  be  the  subject  of  voidable  preferencea 
Keystone  Wardnouse  Ca  v.  Bissell  (C.  G. 
A.,  2d  Cir.),  30  Am.  B.  R.  213,  208  Fed.  652. 
SOI.  Grandison  ▼.  National  Bank  of  Com- 
merce (D.  C,  N.  Y.),  34  Am.  B.  R.  497,  220 
Fed.  981,  (affd.  36  Am^  B.  R.  438,  231  Fed. 
800),  in  which  the  court  said:  ''To  consti- 
tute a  preference  it  was  not  necessary  that  the 
assignment  of  the  accounts  receivable  (Aould 
be  made  directly  to  the  bank.  It  was  enough 
Hiat  the  transaction  which  resulted  in  ^e 
indorsement  of  the  renewal  notes  and  the 
subsequent  collection  of  the  accounts  re- 
ceivable were  for  the  benefit  of  the  bank. 
Alexander  concededly  i^eoeived  the  asdgnment 
of  accounts  from  the  bankrupt  to  secure  him 
as  an  indorser  <m  the  overdue  promissory 
notes  held  by  the  defendant  Such  a  transfer 
made  by  an  insolvent  falls  within  the  pro- 
hibition of  the  Bankruptcy  Act.  Crooks  v. 
People's  Nat.  Bank,  3  Am.  B.  R.  238,  46 
N.  Y.  App.  rWv.  335,  61  N.  Y.  fiupp.  604." 
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preference,*®  as  where,  for  instancej  a  transfer  made  to  an  accommodation 
indorser,  to  protect  him  from  loss  on  the  note,  is  a  preferwice.**  It  seems 
to  follow,  from  the  last  words  in  the  amendment  to  this  subsection,  that  the 
suit  can  be  brought  not  only  against  the  creditor  or  his  agent,  but  also  against 
a  transferee  not  a  creditor.*^ 

(3)  Inik>bseb  OB  suBBTY. — ^An  indorser  or  a  surety  may  be  a  creditor  within 
the  meaning  of  the  bankruptcy  law.^^  If  an  indorser  permits  or  induces 
payment  of  a  note,  with  knowledge  or  reasonable  cause  to  believe  that  such 
payment  will  result  in  a  preference,  he  receives  the  benefit  of  the  payment 
and  he  is  a  creditor.*'®  Thus,  where  the  surety  is  the  president  of  the  bank- 
rupt, and  with  knowledge  of  its  insolvency  directs  the  payment  to  the  holder 
of  the  obligation  with  intent  to  relieve  himself  from  liability  and  to  secure  an 
advantage  over  other  creditors,  a  preference  arises  which  may  be  recovered 
from  him  by  the  trustee.*^    Where  the  agent  or  oflScer  of  a.bankrupt  corporation 


802.  Alexander  v.  Redmond  (O.  C.  A.,  2d 
Cir.),  24  Am.  B.  R.  620,  180  Fed.  92.  A 
tronsfer  to  a  third  persom  is  inwilid  under 
this  8ectk>n  as  a  prCTerenoe  only  where  tha/t 
person  was  acting  on  behalf  of  the  creditor. 
Dean  v.  Davis  (U.  S.,  Sup.  Ot.),  38  Am. 
B.  R.  664,  37  Sup.  Ct.  30.  In  this  case  en 
insolvent  debtoo*  fearing  arrest  for  forgery 
procured  a  loan  and  gave  a  mortgage  within 
the  four  months'  period  to  secure  such  loan, 
and  the  mortgagee  took  up  the  notes  at  a 
bank,  and  it  was  held  that  the  mortgage  wae 
not  voidable  as  a  preferen<». 

903.  Lazarus  v.  Eagan  (D.  C,  Pa.),  3D 
Am.  B.  R.  287,  206  Fed.  518. 

804.  Walter*  V.  Zimmerman  (D.  C,  Ohio), 
30  Am.  B.  R.  776,  785,  208  Fed.  62,  quoting 
text. 

t05.  Swarts  y.  Siegel  (C.  C,  Mo.),  8  Am. 
B.  R.  220,  114  Fed.  1001;  Wood  v.  United 
States  (D.  C,  Mass.),  16  Am.  B.  R.  21, 
143  Fed.  424;  In  re  Hines  (D.  C,  Pa.),  16 
Am.  B.  R.  495,  144  Fed.  147;  Ludvigh  v. 
Umstradter  (D.  C,  N.  Y.),  17  Am.  B.  R. 
7^4,  148  Fed.  319;  In  re  Bailey  &  Son  (D.  C, 
Pa.),  21  Am.  B.  R.  911,  166  Fed.  982;  Brown 
y.  Streicher  ( D.  C,  R.  I. ) .  24  Am.  B.  R.  2d7, 
177  Fed.  473;  Bank  of  Wayne  v.  Go'd  (N.  Y. 
App.  Div.),  26  Am.  B.  R.  722,  146  K  Y. 
App.  Div.  296,  130  N.  Y.  Supp.  943.  See  Ank 
Bankr.  Dig.  §  499. 

Guarantors  of  the  nayment  of  a  note  are 
"  creditors "  within  tne  meaning  of  section 
€0  of  the  act,  relating  to  preferrences.  Stem 
▼.  Paper  (D.  C,  N.  Dak.),  26  Am.  B.  R. 
451,  183  Fed.  228. 

206.  Reber  v.  Shulmaoi  &  Bro.  (C.  C.  A., 
3d  Oir.),  25  Am.  B.  R.  476,  183  Fed.  564, 
aifg.  24  Am.  B.  R.  782,  179  Fed.  574;  Ko- 
busch  V.  Hand  (C.  C.  A.,  8th  Oir.),  19  Am. 
B.  R.  379,  156  Fed.  660;  Brown  v.  Streicher 
(D.  C,  ,R.  I.),  24  Am..  B.  R.  267,  177  Fed. 
473;  Lasjarus  v.  Eagan  (D.  C,  Pa.),  30  Am. 
B.  R.  287,  206  Fed.  518;  Piatt  v.  Ives  (Sup. 
Ot.  of  Errors.,  Conn.),  32  Am.  B.  R.  846,  86 
Atl.  579;  Matter  of  Silvemail  (D.  C,  Kan.), 
33  Am.  B.  R.  59,  218  Fed.  979. 

Payment  of  note  to  release  indorser. — 
Where  tlie  father  of  a  bankrupt,  who  was 


the  suirety  upon  hiB  notes  given  to  secure 
loan«,  induced  him  to  pay  the  netes  within 
the  four  months'  period  from  the  proceeds 
of  his  business,  at  a  time  when  he  was  in- 
solvent,  the  father  is  the  person  **to  be 
benefited "  by  the  preference  within  the 
meaning  of  section  60-'b,  and  is  liable  to  the 
truertee  for  the  amount  of  the  prefereivtlal 
payments.  In  re  Sanderson  (D.  C,  Vt), 
17  Am.  B.  R.  871,  149  Fed.  273. 

The  payment  by  «i  bankrupt,  within  four 
montSis  of  the  bankruptcy,  while  insolvent, 
of  his  promissory  note  at  its  nmturity,  to 
a  bank  which  has  discounted  it  for  the 
payee,  who  indorsed  it  to  ihe  bank,  and 
who,  at  the  time  of  such  payment,  was  en- 
tirely solvent,  so  far  inures  to  his  benefit 
as  iiiat,  there  being  evidence  upon  which 
dt  miffht  be  found  thai  he  had  reasonable 
ground  for  belief  of  the  bankrupt's  aolvency, 
00  that  if  the  payment  had  been  nuade  to 
him  he  would  nave  had  reasonable  cause 
to  believie  that  it  was  intended  thereby  to 
give  him  a  preference,  and  his  connection 
with  the  bankrupt's  aftairs  being  of  so  close 
a  Character  as  to  warrant  an  inference  that 
he,  •  in  eome  way,  procured,  suggested,  or 
aided  such  payment,  the  same  should  be  held 
to  have  been  preferential,  and  its  repayment 
to  the  trustee  ordered  before  suoh  indorser 
can  be  allowed  to  prove  any  claim  against 
the  estate.  Matter  of  Matthews  &  Rosen- 
kranfl   (Ref.,  Mass.),  15  Am.  B.  R.  721. 

207.  Kobuach  v.  Hund  (C.  C.  A.,  8tih  Cir.), 
19  Am.  B.  R.  379,  156  Fed.  660;  Matter  of 
McCord  (D.  C,  N.  Y.),  22  Am.  B.  R.  204, 
174  Fed.  72. 

Right  of  director  of  bankrupt  to  prefer 
himself  over  other  bondholders. —  It  would 
be  inequitable  and  a  fraud  upon  other  bond- 
holders of  a  bankrupt  corporation  to  allow 
la  direobor,  also  a  bondholder,  to  pre^'er  him- 
self by  appropriaiting  property  of  the  bank- 
rupt- to  secure  an  antecedent  debt  on  which 
he  was  liable,  at  a  time  when  th^'  bankrupt 
was  ineolvent.  Butterfield  v.  Woodman 
(C.  C.  A.,  Ist  Cir.),  34  Am.  B.  R.  610,  223 
Fed.  956,  modfg.  33  Am.  B.  R.  154,  216  Fed. 
208. 
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is  the  indorser  on  a  note  of  such  corporation,  payment  of  the  note  by  his 
procurement  constitutes  an  unlawful  preference.  Any  payment  made  by 
a  bankrupt,  under  conditions  constituting  it  a  preference,  to  or  for  the  benefit 
of  an  indorser,  guarantor,  or  any  other  surety  on  the  obligation  of  the  bank- 
rupt,  is  within  the  provisions  of  the  section.^^ 

(4)  MisAPPBOPEiATioN  OE  CONVERSION  OF  FUNDS. — A  persou  who  has 
misappropriated  or  converted  funds  belonging  to  another  may,  at  the  election 
of  the  owner  of  the  funds,  be  treated  as  a  debtor,  in  which  case  the  owner 
becomes  a  creditor,  and  if  he  receives  a  transfer  of  property  to  make  good  the 
loss  occasioned  by  the  misappropriation  or  conversion,  under  such  circum- 
stances as  to  constitute  a  preference,  he  is  a  person  "  to  be  benefited ''  by  the 
transfer,  and  the  property  transferred  may  be  recovered.^^  So  where  a 
trustee  of  a  trust  fund  transfers  from  himself  to  the  trust  fund  certain  prop- 
erty, knowing  that  a  shortage  existed  in  such  fund  and  that  he  was  imable 
to  meet  the  deficiency,  such  transfer  constitutes  a  preference  which  may  be 
recovered.^^    A  customer  of  a  stockholder  who  deposits  stock  and  security  for 

hb  own  use  or  that  of  his  bask,  at  a  time 
when  he  was  insolvent,  mnd  a  few  days 
thereafter  the  bank  was  cloeed,  on  which 
day  tlhe  bankrupt  and  his  wife  executed  and 
delivered  to  the  defendant  a  conveyance  of 
certain  real  estate  whidi  he  had  long  there- 
tofoire  owned,  sending  at  the  eame  time  a 
letter  requesting  defendant's  agent  to  hold 
the  deed  until  he  bad  d^biite  notice  of  tiie 
closing  of  the  bank,  upon  receiving  notice  of 
which  the  defendant,  accepted  the  deed,  such 
acceptlEtnioe,  wiifli  knowledge  of  the  conversion 
cuid  inaolvcDtcy,  waa  an  Section  to  treat  the 
traneaction  as  an  indebtedness  for  which  the 
conveyance  was  tendered  by  way  of  security 
of  indtemnity,  the  defendant  becoming  a  credi- 
tor oo  a  par  with  other  general  or»HtQr8  of 
the  estate,  and  the  conveyance  constituted  a 
preferential  security,  voidable  in  a  suit  by 
thetnietee.  Atherton  v.  Green  (C.  C.  A.,  7th 
dr.),  24  Am.  B.  R,  650,  179  Fed.  S0«. 

210a.  Transfer  to  restore  embeziled  tmst 
funds. — ^Bankrupt,  a  testamentary  trustee,  at 
a  time  when  insolvent,  was  discovered  by  the 
surety  on  his  bond  not  to  be  in  possession 
of  some  of  the  securities  belonging  to  the 
trust  estate.  At  the  instigation  of  the 
eurety  and  for  the  purpose  of  making  good 
the  '&(hortage  he  purchased  certain  bonds 
with  his  own*  money  and  placed  them',  to* 
gether  with  the  securities  belonging  to  this 
trust  fund  which  had  not  gone  out  of  bis 
possession,  in  a  deposit  box  which,  upon  his 
removal  as  trustee,  passed  to  his  successor 
in  trufit.  Bankrupt  was  at  the  time  of  the 
traneaction  testamentaxy  trustee  for  more 
than  twenty-five  other  trust  estates,  in  the 
case  of  each  of  which  there  was  a  shortage 
for  which  he  was  responsible.  In  an  action 
by  the  trustee  in*  bankruptcy  to  recover  of 
bankrupt's  successor  the  securities  so  de- 
posited to  make  up  the  shortage, —  Held, 
that  the  transfer  of  t&e  substitute^  aecnri- 
ties  must,  in  equity,  be  deemed  to  have  been 
nmde  by  bankrupt  as  an  individual  deaHng 
with  himself  as  trustee,  and  that,  a  oontracS 
obligation  having  existed  by  reason  of  hiink- 


L  Arnold   v.    Knapp    (W.    Va.    Ot.    of 
App. ) ,  34  Am.  B.  R.  432,  84  S.  E.  S96. 

909.  Stem  v.  Paper  (C.  C.  A.,  8th  Cir.), 
28  Am.  B.  R.  592,  198  Fed.  642,  holding  also 
tbat  the  fact  that  the  guarantor  or  inoorser 
did  not  pay  or  induce  the  payment  of  the 
deht,  but  iit!i  payment  was  made  by  the  bank- 
rupt, does  not  except  the  case  from  the  opera- 
tion of  the  rule. 

Richardson  v.  Shaw  &.  Davidson,  209  U.  ft). 
806,  19  Am.  B.  R.  717,  62  L.  Ed,  835,  28 
Sup.  €t.  512,  affg.  10  Am.  B.  R.  842,  holding 
tiiat  where  by  agreeuMnt  a  stockbroker 
pledges  his  customer's  stocks  upon  general 
loans,  the  customer  for  whom  the  stocks  are 
carried  on  margin  by  the  broker  is  not  a 
creditor,  and  does  not  receive  a  voidable  pref- 
erence where  within  the  four  months'  x)eriod 
he  closes  tjie  transaction,  pays  the  balance 
owing  the  broker  and  receives  stocks  worth 
more  in  the  market  than  the  sum  paid  to 
take  them  up;  Robinson  v.  Roe  (C.  €.  A.,  2d 
Cir.),  38  Am.  B.  R.  26,  233  Fed.  936. 

Payment  by  broker  of  profits  due  from 
grain  speculation. — Where  bankrupt  pur- 
cdiaised  fQ>r  appellant,  who  ad^wnced  a  mar- 
gin of  3%,  options,  or  the  right  to  buy 
grain  for  future  delivery,  it  bemg  his  cus- 
tom to  enter  into  a  contract  with  third  par- 
ties for  the  future  right  to  purchase,  but 
under  the  oontnaot,  no  grain  was  delivered 
to  iMinkrupt  and  he  made  no  advances  there- 
on, but  was  accountable  to  appellant  for 
balances  in  the  latter'e  favor,  if  any  there 
were  after  seUinff  the  grain  and  making  such 
offsets  as  were  diargeable  against  the  appel- 
laivt,  it  cannot  be  said  that  there  was  any 
such  pledge,  or  contract  of  pledge,  that  . 
payment  made  to  appellant  as  profits  due 
him  from  such  transactions  would  not  be  the 
subject  of  a  preference  In  re  Dorr  (C.  C.  A., 
9th  Cir.),  28  Am.  B.  R.  505,  196  Fed.  292. 

910.  Transfer  to  pay  for  property  con- 
▼erted  by  bankrupt.— ^Where  a  bankrupt,  as 
a  private  banker,  received  a  note  from  de- 
fendant for  collection,  which  he  collected, 
but  the  proceeds  of  which  he  converted  to 
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the  amount  due  thereon  is  not  a  creditor,  and  is  not  preferred  when  the  broker 
transfers  the  stock  to  him  upon  the  payment  of  the  amount  due  thereon. ^^^ 
h.  nivftratiTe  cases. —  In  addition  to  the  cases  already  cited  the  cases  in  the 
foot-note  may  be  referred  to.  These  cases  supplement  the  authorities  already 
cited  but  do  not  readily  admit  of  classification.^" 


rupt'8  default  in  hU  truet,  the  tnuisaoti(» 
confitituted  a  Toidable  preference  under  the 
•baidcruptcy  act.  Clarke  v.  Rogers  (C.  C.  A., 
Ist  Cir.),  ^  Am.  B.  R.  413,  183  Fed.  618, 
affd.  228  U.  S.  534,  30  Am.  R  R.  99,  57  L.  £d. 
fi53,  33  Sup.  Ot.  587.  Burgoyne  v.  MoKimp 
(C.  C.  A.,  Ml  dr.),  25  AuL  B.  K  387,  182 
Fed.  452,  in  which  the  court  (utid  '*  Though 
A  demnnd  may  be  founded  on  a  breacih  of 
truflt.  Idle  entire  esbate  of  the  recreant  trus- 
tee is  not  thereby  necessarily  impressed  with 
a  trust.  The  holder  of  the  demand  cannot,  as 
an  ordinary  creditor,  take  and  hold  tranefens 
of  property  from  the  insolvent  defaulter  free 
from  the  provisions  of  the  bankruptcy  act  re- 
specting preferoices." 

810b.  Clarke  v.  Kogers,  228  U.  S.  534,  30 
Am.  B.  R.  39,  67  L.  Ed.  953,  33  Sup.  Ct.  587. 

811.  Transactions  held  not  to  be  prefer- 
ences.-—The  following  have  been  held  not 
to  be  preferencee,  even  within  the  four 
nmnthfl^  period :  The  removal  of  notes  more 
than  four  months'  old,  Chattanooga  Bank 
V.  Rome  Iron  Co.  (C.  C,  Oa),  4  Am.  B. 
R.  441,  102  Fed.  755;  the  payment  of  in- 
terests on  notes.  In  re  KeUer  ('D.  C,  loWa), 

6  Am.  B.  R.  621,  110  Fed.  348;  the  payment: 
of  instaUments  of  rent.  In  re  Barrett  (Ref., 
N.  Y.),  6  Am.  B.  R.  199.  Compare  In  re 
Lange  (D.  C,  N.  Y.),  3  Am.  B.  R.  231,  97 
Fed.  197;  the  avails  of  t>ook  acooimto  as- 
signed as  collateral  to  a  present  loan. 
Young  V.  Upson  (C.  C,  N.  Y.),  8  Am.  B.  R, 
377,  115  Fed.  192;  the  coUectioii  and  appli- 
eatictt  of  the  avails  of  collateral  seciunlty 
given  before  the  period.  In  re  Little  {X>.  C, 
Iowa),  6  Am.  B.  R.  681,  110  Fed.  621;  tftie 

ftroceeds*  of  a  pledged  fire  insurance  policy, 
n  re  West  Norfolk  Lumber  Oo.  (D.  C,  Va.), 

7  Am.  B.  R.  648,  112  Fed.  759.  See  also 
Mc]>onald  v.  Daakam   (C.  C.  A.,  7th  Oir.), 

8  Am.  B.  R.  543,  116  Fed.  276;  a  payment 
to  an  official  successor  under  order  of  court, 
Fry  V.  Penn  Trust  Oo.  (Sup.  Ct,  Pa.),  5 
Anv.  B.  R.  51,  195  Pa.  343;  a  payment  in 
poTBtiance  of  a  valid  executory  conttract  more 
than  lk>ur  montha  old,  Sabin  v.  Camp  (IX 
C,  Oreg.),  3  Am.  B.  R.  578,  98  Fed.  974. 
Apparently  contra:  In  re  Sheridan  (D.  C, 
Pa.),  3  Am.  B.  R.  554,  98  Fed.  406;  pay- 
ments  to  a  eurety  who  afterward  pays  the 
bankrupt's  debt,  In  re  New  (I>.  C,  Ohio), 
8  Am.  B.  R.  566,  116  Fed.  116;  where  a 
sheriff  still  has  in  his  hands  nvoney  collected 
on  an  execution.  In  re  Kenney  (D.  C,  N. 
Y.),  3  Am.  B.  R.  353,  97  Fed.  554.  Compare 
however,  In  re  Blair  (D.  C,  '^,  Y.),  4  Am.  B. 
R.  220,  102  Fed.  -987;  and  where  a  mortgage 
is  taken  as  security  by  a  lender  who  knows 
that  the  borrower  is  hard  preesed,  the  latter 
using  the  money  to  pay  nis  debts.  In  re 
Pearson   (D.  C,  N.  Y.),  2  Am.  B.  R.  482, 


95  Fed,  425.  See  also  in  re  Harpke  (C.  G. 
A.,  7th  Cir.),  8  Am.  B.R.  535,  116  Fed.  295; 
payment  of  mtereat  on  dower.  In  re  Rid- 
dle's Sona  (D.  C,  Pia.),  10  Am.  B.  R.  204, 
122  Fed.  559. 

Transactions  held  preferences. — The  fol- 
lowing have  been  hela  preferences:  Attach* 
ments.  In  re  Burlington  Mini  ting  Ca  (D.  C, 
,  Wis.),  6  Am.  B.  B.  369,  109  Fed.  777;  In 
re  Scihenkein  (Ref.,  N.  Y.),  7  Am.  B.  Rt 
162,  113  Fed.  421;  though  whether  this 
will  continue  to  be  held  under  the  changed 
conditioDA  resulting  from  the  ameodimenits 
of  1903  nmy  be  doubted;  a  tansfer  of  all 
the  bankrupt's  assets  to  a  liquidator.  In  re 
Wertheimer  (Ref.,  N.  Y.),  6  Am.  R  R. 
187 ;  a  cash  sale  of  all  property  to  an  out- 
sider and  payment  in  full  of  several  cred- 
itors, Boyd  V.  Lemon  Gale  Co.  (C.  C.  A., 
6th  Cir.),  8  Am.  B.  R.  81,  114  Fed.  647; 
the  taking  back  of  goods,  whether  hypothe- 
oated  or  sold,  and  the  applioation  of  their 
value  on  account  or  in  luLl,  In  re  Klinga- 
man  (Ref.,  Iowa),  2  Am.  B.  R.  44;  Silber- 
stein  V.  Stal,  4  Am.  B.  R.  626,  32  N.  Y. 
Misc.  353,  06  N.  Y.  Supp.  646;  a  payment 
after  insolvency  by  means  of  a  postdated 
check.  In  re  Lyon  (D.  C,  N.  Y.),  7  Am.  B. 
R.  412,  114  Fed.  326;  affd.  10  Avdl  B.  R,  25, 
121  Fed.  723;  a  loan  by  a  banker  to  the 
bankrupt  of  the  amount  of  the  Matter's  de- 
posit, In  re  Cobb  (D.  C,  N.  Car.),  3  Am.  B. 
R.  129,  96  Fed.  821 ;  a  payment  on  the  bank- 
rupt's note  after  its  sale  to  and  discount  by 
a  i>ank,  In  re  Waterbury  Furniture  Oo.  (D. 
C,  Conn.),  8  Am.  B.  R,  79,  114  Fed.  226; 
the  making  of  a  lease,  Carter  v.  Goodykoontz 
(D,  C,  Ind.),  2  Am.  B.  R.  224,  94  Fed.  108; 
r^ayment  of  la  loan  out  of  a  certain  fund 
under  an  agreement  entered  into  when  the 
loan  was  made.  Torrance  v.  Winfield  Nat. 
Bank  (Sup.  Ct,  Kan.),  11  Am.  B.  R.  185, 
ii6  Kan.  177;  agre^nent  that  chattel  mort- 
gage executed  prior  to  four  months  shall  be 
lien  on  certain  specified  articles  made  within 
said  period,  First  Nat.  Bank  of  Holdredge  v. 
Johnson  (Sup.  Ct.,  Neb.),  10  Am.  B.  R.  208. 
See  also  In  re  Col  ton,  etc.,  C!Jo.,  (D.  C,  N.  Y.), 
8  Am.  B.  R.  257,  115  Fed.  158 ;  In  re  Metzger, 
etc.  Oo.  (D.  C,  Ark.),  8  Am.  B.  R.  307,  114 
Fed.  957;  Swarts  v.  Siegel  (C.  0.  A.,  8tii 
Cir.)  8  Am.  B.  R.  690,  117  Fed.  13. 

The  praxitltioner  should,  however,  note 
that  the  provocation  for  many  of  these  de- 
casdoniS"— 'the  necessity  of  surrender  of 
** innocent"  partial  payments — is  now  gone. 
It  will  bear  repetition  that  none  of  them 
are  now  valuable  imless  they  show  the  ail- 
essential  element  of  voidable  preferences; 
'^reasonable  cause  to  believe  that  a  prefer- 
ence was  intended." 
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m.  WHAT  Pfi£FKKSNC£S  AHfi  VOIDABLE.  >ii 

a.  In  general. —  Prior  to  the  amendment  of  1903,  this  subeection  was 
r^arded  as  broad  enough  to  include  a  preference  according  to  subsection  a^ 
as  construed  by  the  Supreme  Court  in  Carson  v.  Chicago  Title  &  Trust  CJo.,*^ 
where  the  broad  distinction  was  made  between  said  subsections  showing  that 
under  subsection  b,  a  transfer  from  the  bankrupt  may  be  avoided  by  his 
trustee,  subject  to  the  limitation  among  others,  that  the  creditor  had  reason  to 
believe  that  a  preference  was  intended,  while  under  subsection  a  the  intent 
of  the  bankrupt  is  not  material.*^*  But  since  the  amendatory  act  of  1903,  a 
preference  is  a  name  only,  unless  it  may  be  avqided.  Under  the  law  of  1867, 
preferences  were  per  se  void.^^*  This,  however,  seems  often  to  have  been  a 
distinction  without  a  difference.  Striijtly,  the  preference  being  void,  no  title 
passed  to  the  creditor  preferred,  and  the  words  "  may  recover  the  property,'' 
etc.,  in  §  39  of  that  law,  were  surplusage.  Preferences  now  are  not  void, 
but  voidable,  i.  e.,  title  has  passed  and  recovery  must  be  had.  This  is  doubtless 
in  line  with  the  policy  of  the  law,  as  evidenced  by  §  70-a,  to  protect  intei^ 
vening  innocent  purchasers.  The  resultant  distinctions  have  been  somewhat 
discussed.^**  The  fact  to  be  noted  here  is,  however,  that  this  subdivision 
closely  fits  both  in  phrase  and  in  purpose  the  corresponding  clauses  in  the 
law  of  1867.  Cases  under  that  law  are  thus  still  applicable,  both  as  to  what 
18  "  reasonable  cause  to  believe ''  and  the  practice  on  and  measure  of  damages 
in  suits  to  recover.^" 

b.  Beasonable  cause  to  believe  a  preference  will  result. —  (1)   In  general. — 

The  former  law  and  the  present  are  here  not  exactly  equivalent;  though  the 
phrase  "reasonable  cause  to  believe"  occurs  in  both.  Its  meaning  is  not 
easily  explained.  *  Each  case  will  turn  on  its  own  fact&^^® 

(2)  Time  of  cause  to  believe. —  It  was  held  under  the  act  of  1867  that 
reasonable  cause  to  believe  must  exist  at  the  time  of  the  alleged  preference.^* 
The  present  section  provides  that  "if  at  the  time  of  the  transfer,  or  of  the 


212.  See  Am.  Bankr.  Dig.  SS  482-518. 

813.  182  U.  S.  438,  6  Am.  B.  R.  814,  45  L. 
Ed.  1171,  21  Sup.  Ct.  906. 

814.  In  re  Andrerw*  (€.  C.  A.,  Ist  Cir.), 
10  Am.  B,  R.  387,  144  Fed.  922,  affd.  14 
Am.  B.  R.  247,  135  Fed.  599. 

815.  Atkin«  v.  Spear,  8  Mete.  (MaM.), 
490;  Zahm  V.  Fry,  Fed.  Caa.  18,198;  Riwxi 
V.  Knapp,  Fed.  Caa.  11,861. 

816.  See  In  re  Phelps  (Ref.,  N.  Y.),  3 
Am.  B.  R.  396;  In  re  Cobb  (D.  C,  N.  Oar.), 
3  Am.  B.  R.  129,  96  Fed.  821. 

Lien  of  voidable  preference. —  Kotwith- 
standing  the  rule  that  a  preferential  trans- 
fer is  avoiduble,  and  not  void,  and  that  re- 
covery must  be  had,  it  has  been  held  that 
the  lien  of  a  trust  mortgage,  constituting 
•a  preference,  is  discharged  by  the  bank- 
ruptcy, and  that  the  creditors  claiming 
thereunder  have  no  priority  over  a  claim 
arising  under  a  prior  unfiled  chattel  mort- 
gage. Rouse  V.  Ottenwess  &  Huxoll  (C  C. 
A..  6th  Cir.),  31  Am.  B.  R.  115,  208  Fed.  881. 

817.  See  cases  cited  later  under  this  sec- 
tion. 

218.  For  instance:  North  v.  Taylor,  6  Am. 
B.  R.  233,  62  N.  Y.  App.  Div,  631,  70  N.  Y. 


Supp.  359;  Crooks  v.  People's  Bank,  3  Am. 

B.  R.  238,  46  N.  Y.  App.  Wv.  835,  61  N.  Y. 
Supp.  604;  Beck  v.  (Jonnell  (Sup.  Ct.),  8 
Am.  B.  R.  500,  affg.  s.  c,  6  Am.  B.  R.  93: 
I^vor  v.  Seiter,  8  Am.  B.  R.  459,  69  N.  Y. 
App.  Div.  33,  74  N.  Y.  Supp.  499;  Matter  of 
Barthehfne  (Ref.,  N.  Y.).  11  Am,  B.  K.  67; 
Baden  v.  Bertenshaw  (Sup.  Ct.,  Kan.),  11 
Am.  B.  R.  308,  74  Pac.  639;  Ryttenberg  v. 
Schefer  (D.  C,  N.  Y.),  11  Am.  B.  R.  652, 
131  Fed.  313;  Pratt  v.  Christie,  12  Am.  B. 
R.  1,  95  N.  Y.  App.  Div.  282,  88  N.  Y.  Stipp. 
585;  In  re  Coffey  (Ref.,  N.  Y.),  19  Am'.  B. 
R.  148,  165.     Compare  also  In  re  Wyly  (D. 

C,  Tex.),  8  Am.  B.  R.  604,  116  Fed.  38,  and 
In  re  Bullock  (D.  C,  N.  Car.),  8  Am.  B.  R. 
648,  116  Fed.  667;  Long  v.  Farmers'  State 
Bank  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  103, 
147  Fed-,  360;  In  re  Burlage  Broa.  (D.  C, 
Iowa),  22  Am.  B.  R.  410,  169  Fed.  1006; 
Bergdall  v.  Harrigan  (C.  C.  A.,  3d  Cir.), 
33  Am.  B.  R.  394,^217  Fed.  943.  See  Am. 
Bankr.  Dig.  fiff  509-518. 

819.  In  re  Hunt,  Fed.  Caa.  6,881;  Oump 
V.  Chapman,  Fed.  Cas.  3,456;  In  re  Out 
mette.  Fed.  Cas.  10,622. 
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entry  of  judgment,  the  bankrupt  be  insolvent"  and  the  person  receiving  the 
preference  "  shall  then  have  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable." 
The  word  "then"  refers  apparently  to  the  time  of  the  transfer  or  the  entry 
of  the  judgment  ;^^  it  would  seem  that  a  creditor  may  enforce  a  judgment 
entered  at  a  time  when  he  had  no  cause  to  believe  his  debtor  insolvent,  although 
at  the  time  he  enforces  it  by  execution  he  has  such  cause  to  believe,  or  has 
actual  knowledge  that  the  enforcenient  of  his  judgment  will  give  him  a 
preference.^^ 

(3)  Intent  to  prefer;  effect  of  amendment  of  1910. —  If  there  was 
reasonable  cause  to  believe  that  a  voidable  preference  will  be  eiFected  by  the 
transaction,  the  intent  of  the  debtor  is  immaterial,^^  This  rule  was  not  firmly 
established  prior  to  the  amendment  of  1910,  as  there  were  many  cases  holding 
that  the  intent  of  the  debtor  was  an  indispensable  element.^^  Reasonable 
cause  to  believe  a  preference  was  intended  is  not  now  essential.  Since  the 
amendment  of  1910  there  must  be  a  reasonable  cause  to  believe  that  the  transfer 

r 

or  judgmejit  will  effect  a  preference.  The  effect  of  the  transaction  becomes 
paramount,  being  substituted  for  the  intent  of  the  debtor.  The  change  made 
by  the  amendatory  act  does  not  dispense  with  the  necessity  of  proving  '*  readon- 
able  cause  to  believe."  ^^  But  the  proof  of  such  *'  reasonable  cause  to  believe  " 
is  now  to  be  directed  to  the  effect  of  the  transfer,  rather  than  the  intent  of 
the  debtor  in  making  it.  If  the  creditor  knows  or  has  "  reasonable  cause  to 
believe  "  that  his  debt  will  be  satisfied  in  whole  or  in  part  by  the  transfer  to  the 
exclusion  of  any  of  the  other  creditors  of  the  same  class,  it  is  a  preference. 


SSO.  RoBenman  v.  Coppard  (C.  C.  A.,  5t2i 
Cir.),  36  Am.  R  R.  786,  228  Fed.  114; 
Sheppard^Straasbeim  Co.  v.  Black  (C.  C  A., 
7tli  Oir.),  33  Am.  B.  R.  674,  211  Fed.  643; 
Stem  V.  Paper  (O.  C.  A.,  8th  Cir.),  28  Am. 
B.  R.  692,  198  Fed.  642;  In  re  Leach  (€.  C. 
A.,  6th  Cir.),  22  Am.  B.  R.  699,  171  Fed.  622; 
Kentucky  Bank  A  Trust  Co.  y.  Pritchett 
( Okla.  Sup.  Ct. ) ,  33  Am.  B.  R  190,  143  Pac. 
338. 

The  words  ^  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement  of  a 
judgment  or  transfer  would  effect  a  pref- 
erence "  not  only  refer  to  the  time  when  the 
transfer  is  made,  that  is  when  the  mortgage 
is  given,  but  mean  that  the  creditor  taking 
it  nrast  then  have  had  reasonable  cause  to 
believe  that  the  then  financial  conditioci  of 
the  debtor  wae  such  that  the  enforcement  of 
the  security  would  work  a  preference.  Matter 
of  Gaylord  ( D.  C,  N.  Y. ) ,  36  Am.  B.  R.  644, 
226   Fed;  234. 

8S1.  Galbraith  v.  Whitaker  (Sup.  Ot, 
MiMh.),  32  Am.  R  R,  113,  138  N.  W.  772. 

822.  Schmidt  v.  Bank  of  Commerce  (Sup. 
Ct.,  N.  Mex.),  25  Am.  B.  R,  904,  110  Pac. 
013;  In  re  Andrews  (D.  C,  Mass.),  14  Am. 
B.  R  247,  135  Fed.  599;  Brewster  v.  Goff 
Lumber  Co.  (D.  C,  Pa.),  21  Am.  B.  R.  106, 
J64  Fed.  124 ;  Western  Tie  &  Lumber  Co.  v. 
Brown,  19d  U.  S.  602,  13  Am.  B.  R.  447,  26 
Sup.  Ot.  339,  49  L.  Ed.  671,  affg.   12  Am. 


B.  R.  Ill,  129  Fed.  728,  64  C.  C.  A.  266; 
Benedict  v.  Deshel,  11  Am.  B.  R  20,  177  N. 
Y.  1,  68  N.  E.  999. 

Intent  to  prefer. —  In  the  case  of  Alex- 
ander V.  Redmond  (C.  C.  A.,  2d  Cir.),  24 
Am.  Bw  R.  620,  180  Fed.  92,  the  court  said: 
"  But  it  is  surely  enough  to  show  that  he 
had'  reasonable  cause  to  believe  that  there 
was  such  intent,  without  Inquiring  into  the 
actual  mental  attitude  of  the  person  from 
whom  he  receives  the  property  transferred. 
If  he  has  reasonable  cause  to  believe  that 
^at  person  is  insolvent  and  has  also  reascn- 
aible  cause  to  believe  that  the  effect  of  the 
transfer  will  be  to  enable  the  transferee 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class, 
the  requirements  of  the  concluding  part  of 
section  60  are  fully  met." 

223.  Hardy  v.  Gray  (C.  C.  A.,  Ist  Oir.), 
16  Am  B.  R.  387,  144  Fed.  922,  76  C.  C,  A. 
562;  In  re  First  Nat.  Bank  of  Louisville 
(C.  C.  A.,  6th  Cir.),  18  Am.  B.  R  766,  166 
Fed.  lOO,  84  C.  O.  A.  16;  TumHn  v.  Bryan 
(C.  C.  A,  6th  ar.),  21  Am.  B.  R  319,  166 
Fed.  166,  91  C.  C.  A.  200,  21  L.  R  A.  (N. 
S.),  960;  Kimmerle  v.  Farr  (C.  C.  A.,  6th 
Cir.),  26  Am.  B.  R  818,  189  Fed.  296. 

224.  Rogers  v.  American  Halibut  Oo. 
(Mass.  Slip.  Ct.),  31  Am.  B.  R  676,  103  N. 
E.  689;  Saule  v.  First  Nat'l  Bank  (Sup.  Ct., 
Idaho),  32  Am.  B.  R  636,  140  Pac.  1098. 
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r^ardless  of  the  intent  of  the  debtor.^^  As  the  section  now  stands  there 
laust  be  proof,  both  of  insolvency  of  the  bankrupt  at  the  time  of  the  transfer 
and  reasonable  cause  to  believe  on  the  part  of  the  transferee  that  such  transfer, 
would  effect  a  preference,  in  order  to  set  aside  the  transfer  as  a  preference.^^ 
On  the  other  hand,  when  a  debtor  is  in  failing  or  insolvent  circumstances,  he 
has  a  right  to  prefer  one  creditor  in  preference  to  another,  and  if  accepted 
by  the  creditor  in  good  faith  such  preference  will  be  sustained,  even  thou^  it 
has  the  effect  to  delay,  hinder  or  defeat  other  creditors.*^  And  where  a 
petition  in  bankruptcy  alleged  the  insolvency  of  the  bankrupt  at  the  time  of 
the  execution  of  a  chattel  mortgage,  the  adjudication  is  not  res  jvdiccda  upon 
the  issue  as  to  whether  the  mortgage  constituted  a  voidable  preference.^^ 
Many,  if  not  all  the  rules  as  to  proof  of  intent  are  applicable  to  proof  of  effect ; 
the  cases  bearing  upon  what  constitutes  "reasonable  cause  to  believe  that  a 
preference  was  intended,"  decided  prior  to  the  amendment  of  1910,  are  still 
in  force.^^ 

(4)  Actual  knowledge  not  bbquirbd. —  The  cases  under  the  act  of  1867 
and  lie  present  law,  as  amended,  permit  the  statement  that  "  reasonable  cause 
to  believe,"  does  not  require  proof  either  of  actual  knowledge  or  actual  belief, 
but  only  such  surrounding  circumstances  as  would  lead  an  ordinarily  prudent 
business  man  to  conclude  that  the  transfer  will  result  in  a  preference.***    The 


aas.  P&ttersoa  v.  Baker  Grocery  Co.  (Sup. 
Ct,  Ore.).  33  Am.  B.  R.  740,  144  P*ic.  673; 
Heyman  v.  Third  National  Bank  (D.  C,  N. 
J.),  32  Am.  B.  IL  716,  216  Fed.  685;  Ogden 
V.  Reddish  (D.  C,  Ky.),  29  Am.  B.  R.  531, 
200  Fed.  977. 

Intent  to  prefer  immaterial. —  In  the  case 
of  Berrofn  Co.  v.  Moore  (0.  C.  A.,  flth  Or.), 
31  Am.  B.  R.  221,  208  Fed,  134,  the  eourt 
said :  '^  Under  tEe  bankruptcy  act,  section  60, 
as  amended  by  the  act  of  1010,  it  is  no  longer 
neoesoary  in  order  to  establieh  a  preier- 
enoe,  to  prore  the  existence  of  the  debtor'a 
intent  to  prefer.  It  is  sufficient  if  it  is 
shown  that  the  creditor  receiving  the  al- 
leged preferential  payment  had  at  the  time 
when  it  was  nrnde,  reescmable  oauee  to  lie- 
lieve  that  the  bankrupt  was  insolvent,  and 
that  in  accepting  and  retaining  the  same 
he  would  receive  a  larger  per  cent,  of  his 
debt  titan  the  other  ci^itors  of  the  aame 
ciasa" 

Under  the  amendment  of  1910,  the  test 
of  a  preferential  payment  is,  whether  the 
person  receiving  tti©  payment,  or  to  be  bene- 
fited thereby,  or  his  agent  acting  therein, 
a^  the  time  the  payment  waa  mtule,  bad 
reasoniable  oause  to  beMeve  that  in  accept- 
ing and  retaining  said  payment  he  would 
receive  a  larger  percentage  of  his  debt  than 
ajiy  other  creditor  of  the  same  class.  In 
re 'Harrison  Bros.  (D.  C,  Pa.),  28  Am.  B. 
R.  684,  202  Fed.  243. 

Notwithstanding  the  amendment  of  1910, 
the  element  of  reasonable  cause  to  believe 
remainfl  as  a  fact  neceesar.  to  be  alleged 
and  proven.  Carev  v.  Donohue  (C.  C.  A., 
eth  Cir.),  31  Am. 'B.  R.  210,  209  Fed.  328, 
revd.  on  other  grounds,  240  U.  S.  %  430,  36 
Am.  B.  R.  704,  60  L.  Ed.  726,  36  Sup.  Ct.  386. 


$M,  Matter  of  Ghtoago  Oar  Equipment 
Oo.  (C.  €.  A.,  7tli  Cir.),  31  Am.  B.  R.  617, 
211  Fed.  638;  Sheppard-Straeeheim  Co.  v. 
Mack  (C.  C.  A.,  7th  Qr.),  33  Am.  B.  R. 
574,  211  Fed-.  643;  Beall  v.  Bank  of  Bowden 
(D.  C,  Oa.),  34  Am.  B.  R.  186,  219  Fed.  316; 
Matter  of  Gaylord  (D.  C,  N.  Y.),  36  Am.  B. 
R.  544,  225  Fed.  234;  Canthom  v.  Burley 
State  Bank  (Sup.  €t.,  Idaho),  33  Am.  B.  R. 
794,  144  Pac.  1608;  Batchelder  v.  Home  Nat'l 
Bank  (Sup.  Jud.  Ct,  Mass.),  32  Am.  B.  R. 
555,  105  N.  E.  1052 ;  Kentucky  Bank  ft  Trost 
Oo.  V.  Pritchett   (Sup.  Ct,  Okhu),  33  Am. 

B.  R.  190,  143  Pac.  33& 

827.  Kentucky  Bank  &  Trust  Co.  v.  Prit- 
chett (Sup.  Ct,  Okla.),  33  Ank  B.  R.  190, 
143  Bac.  338. 

8S8.  Sheppard-Straasheim  Co.  v.  Block  (C. 

C.  A.,  7tai  dr.),  33  Am.  B.  R.  574,  211  Fed. 
643. 

229.  Debus  v.  Tates  (D.  C,  Ky.),  30  Am. 
B.  R.  823,  193  Fed.  427,  in  which  case  the 
court  exhaastively  diecusses  the  subject  of 
preferences  prior  to  and/  since  tiie  amendment 
of  1903. 

830.  Huesey  v.  Richardsoik-Roberfcs  Dry 
Goods  Ca  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  IL 
511,  138  Fed.  596;  Rosenman  v.  Coppard 
(0.  C.  A.,  5th  Cir.),  35  Am.  B.  R.  786,  228 
Fed.  114;  Matter  of  Gaylord  (D.  C,  N.  Y.), 
35  Am.  B.  R.  544,  225  Fed.  234 ;  Heyman  ▼. 
Third  National  Bank  (D.  a,  N.  J.),  32  Am. 
B.  R.  716,  216  Fed.  685;  Arthur  v.  Haaring- 
toa  (D  C,  N.  Y.),  82  Am.  B.  R.  216,  211 
Fed.  215;  In  re  Jacobs  (Ref.,  La.),  1  Am^  B. 
R.  518;  In  re  Richards  (D.  C,  Wis.),  2 
Am.  B.  R.  518,  95  Fed.  258;  Crittenden  v. 
Barton,  5  Am.  B.  R  775,  59  N.  Y.  App. 
Div.  555,  69  N.  Y.  Supp.  669;  Sebnmg  v* 
Wellington,  6  Am.  B.  R.  671,  63  N.  Y.  App. 
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Div.  498  71  N.  Y.  Supp.  788;  Hackney  v. 
Raymond  Broe.  Clarke  Oo.  ( Sup.  Ot.,  Neb. ) , 
10  Aitt.  B.  R,  213,  68  Neb.  624,  94  N.  W. 
822,  99  N.  W.  67€;  Sundheim  v.  Ridge  Ave. 
Bank  (D.  C,  Pa.),  15  Anu  B.  R.  132,  138 
Fed.  951;  In  re  Hines  (D.  C,  Pa.),  1^  Am. 
B.  R.  495,  144  Fed.  543^;  In  re  Virginia 
Hardwood  Mfg.  Ck>.  (D.  C,  Ark.).  15  Am. 
B.  R.  135,  139  Fed.  209;  In  re  Armetrong 
(D.  C,  Iowa),  16  Am.  B.  R.  583,  145  Fed. 
202;  Stevenson  v.  Miliken-Tomlinson,  13  Am. 
B.  R.  201,  99  Me.  320,  59  Atl.  472;  Suflfel  v. 
McCartney  Nat  Bank,  16  Am^  B.  R.  259, 
127  Wi8.  208,  106  N.  W.  837 ;  In  re  Milla  Oo. 
(D.  C,  N.  Car.),  20  Am.  B.  R.  501,  162 
Fed.  42;  Rogers  v.  Fidelity  Sav.  Bank  & 
Loan  Co.  (D.  C,  Ark.),  23  Am.  B.  R.  1, 
172  Fed.  735 ;  Rogers  v.  Amerioan  Htdibut  Oo. 
iMasa.  Sup.  Ct.),  31  Am-  B,  R.  576,  216 
Mass.  227,  103  N.  E.  689.     ^ 

Cases  under  Act  of  1867. —  Buchanan  ▼. 
Smith,  16  Wall.  277;  Risen  v.  Knapp,  Fed. 
Oas.  11,861;  In  re  McDonooeh,  Fed.  Odfi. 
8,775;    Webb  v.  Sachs,  Fed.   Caa.    17,326. 

Absolute  knowledge  of  insolvency  is  not 
required.  All  that  is  necessary  is  the  po9- 
eesaion  by  the  crediitor,  at  the  time,  of  such 
information  relative  to  the  debtor's  aftairs 
as  should  lead  a  reasonably  prudent  persooa 
to  conclude  that  the  property  of  the  debtor 
et  a  fair  valuation  would  liot  be  sufficient 
to  pay  his  debts.  In  re  Pfaffinger  (D.  C, 
Ky.),  18  Am.  B.  R.  807,  154  Fed.  528; 
Oetts  V.  Janesville  Grocery  Co,  (D.  C,  Wis.), 
21  Am.  B.  R.  5,  163  Fed.  417. 

Knowledge  is  not  necessary,  nor  even  be- 
lief, but  only  resCsoTiable  cause  to  beldeve, 
which  5s  a  very  different  thing.  Pratt  v. 
Columbia  Bank  (D.  C,  N.  Y.),  18  Am.  B. 
R.  406,  415,  157  Fed,  137.  Neitiher  knowl- 
edge nor  actual  belief  are  required  to  be 
ahown.  In  xe  Neill-Pincfcaey-Maxwell  Oa 
(D.  C  Pa.),  22  Am.  B.  R.  401,  170  Fed. 
481;  I>ulany  v.  Waggaman  (Sup.  Ct.,  Dist 
Col.),  22  Am.  B.  R.  36,  37  Wash.  L.  Rep. 
370. 

Inquiry  by  ordinarily  prudent  man. —  It 
Is  suffident  if  the  facte  brought  home  to 
the  person  sought  to  be  affected  are  such 
as  would  produce  action  and  inquiry  on  the 
part  of  "an  ordinarily  intelligent  man" 
(Grant  v.  Bank,  97  U.  S.  80,  24  L.  ed.  971) ; 
**a  prudent  business  man**  (Bank  v.  Cook, 
95  U.  S.  343 ;  Toof  v.  Morttn,  13  WaU.  40) ; 
"a  person  of  ordinary  prudence  and  dis- 
cretion" (Wager  v.  Hall,  16  Wall.  684;  In 
re  McDonald  [D,  C,  So.  Car.],  24  Am.  B.  R. 
446,  178  Fed.  487,  affd.  25  Am,  B.  R.  948, 
184  Fed.  986) ;  "  an  ordinarily  prudent  mefli " 
(In  re  Eggert  [C.  C.  A.,  7th  Cir.],  4  Am.  B. 
R.  449,  102  Fed,  735;  McElvadn  v.  Hairdesty 
[C.  C.  A.,  2d  Cir.]  22  Am.  B.  R.  320,  169 
Fed,  320)  ;  "a  prudent  man"  (Dutcher  v. 
Wright,  94  U.  S.  553,  24  L.  ed.  130) ;  "  an 
ordinarily  intelligent  and  prucbent  business 
roan"  (Wright  v.  Sampter  [D.  C.,  N.  Y.], 
18  Am.  B.  R.  355,  358,  152  Fed.   196). 

"He  who  deliberately  shuts  hie  eyes  and 
ears  to  means  of  knowledge,  and  as  to  mat- 
ters which  he  says  *  he  is  not  interested  in,' 
has  reasonable  ground  to  believe  what  ordi- 


naxdly  diligent  inquiry  oould  BfloertBdn."  In 
re  Coffey  (Ref.,  N.  Y.),  19  Ank  B.  R.  148, 
166. 

Failure  to  inquire. — A  preference  may  re- 
sult altibough  the  creditor  had  no  actual 
kniowledge  of  the  insolvency  of  bde  debtor. 
All  that  is  necessary  under  sectioii  00-b  is 
tiuat  the  laotts  surrounding  «nd  .ttttending 
the  transfer  are  such  that  an  ordinary 
bueiness  man  having  knowledge  of  the  saiofi 
factfi^  would  have  believed  uMtft.  the  bank- 
rupt was  insolvent.  In  such  a  case  the  cred- 
itor's ooncluakm  tha^t  he  had  no  gn>und  to 
believe  the  bankrupt  was  insolvent  is  not 
controUing  and  indeed,  is  of  little  if  any 
weight.  If  a  transfer  is  made  under  such 
oircum^tances.  that  an  ordinarily  intelligent 
man<  would  hove  been  put  on  ioiquiry  to  make 
an  investigation  which,  if  made,  would  have 
shown  insolvency,  then  the  transferee  is 
chargeable  with  such  knowledge  as  the  in- 
veatigation  would  have  disclosed,  and  ttie 
tranter  will  amount  to  an  unlawful  pref- 
erence. Failure  actually  to  investigate  will 
afford  no  excuse  under  euch  ciroumstaiiceB. 
Matter  of  ^ates  Printing  O).  (O.  C.  A.,  7th 
Cir.),  38  Am.  B.  R.  526,  238  Fed.  775. 

Instances  of  reasonable  cause  to  believe. — 
It  has  been  held  that  a  creditor,  who  receives 
a  check  ol  $4,000  on  the  day  before  the 
filing  of  an  involuntary  petition  against  his 
debtor,  a  corporation,  has  reasonable  cause 
to  believe  that  a  preference  was  intended. 
Wrighit  V.  Skinner  Manufacturing  Co.  (C. 
O.  A.,  2d  Cir.),  20  Am.  B.  R.  527,  162  Fed. 
315;  Morris  v.  Tannenbaimi  (Ref.,  N.  Y.), 
26  Am.  B.  R.  368. . 

An  indirect  repurchase  by  a  creditor  of 
goods  to  the  amount  of  $1,475  from  an  in- 
solvent debtor  within  the  four  numths' 
period,  and  a  resale  of  the  same  fin*  about 
1 1,000  is  a  preference,  and  the  creditor  will 
be  held  to  have  had>  reasonable  cause  to  be- 
lieve that  euch  was  the  intention;  In  re 
Andrews  (C.  C.  A.,  1st  Cir.),  16  Am.  B.  R. 
387,  144  Fed.  922,  affg.  14  Am.  B.  R.  247,  135 
Fed.  599. 

Where  a  creditor  takes  a  transfer  of  the 
residence  of  one  partner  within  the  four 
months^  period  and  a  short  time  before  had 
taken  a  like  transfer  of  the  residence  of  the 
other  partner  he  will  be  deemed  to  have 
had  reasonable  cause  to  believe  that  the  firm 
waa  insolvent,  Brewster  v.  Gqff  (D.  C, 
Pa.),  21  Am.  B.  R.  239,  164  Fed,  124. 

Where  creditors  of  bankruipt  accepted  in 
full  of  their  claims  in  an  attemptea  settle- 
ment of  bankrupt's  affairs  a  dividend  amount- 
ing to  $.6364  on  the  dollar,  derived  from 
certain  insurance  moneys  having  been  previ- 
ously informed  by  letter  that  other  claimB 
on  notes  amount5ng  to  $4,900  would  be  paid 
by  the  proceeds  of  personal  property,  repre- 
sented to  be  worth  $2,500,  but  actually 
worth  less  than  half  that  amount,  they  had 
reasonable  cause  to  believe  that  a  prefer- 
ence was  intended.  Shultz  v.  Boyt  Saddlery 
Oo.  (Sup.  Ct.,  Iowa),  33  Am.  B.  Ri  32,  147 
K  W.  897. 

Facts  and  circumstances  disclosed  by  in- 
quiry:—  If     the     facts     and  .  circumstances 
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ereditor  must  have  such  a  knowledge  of  facts « as  to  induce  a  reasonable  belief 
of  his  debtor's  insolvency.***  Notice  of  facts  which  would  incite  a  person  of 
reasonable  prudence  to  an  inquiry  under  similar  circumstances  is  notice  of 
all  the  facts  which  a  reasonably  diligent  inquiry  would  develop.***    It  is  to 


ptxyred  to  have  been  witfam  the  knowledge 
and  obeervatkm  of  the  creditor  or  ae  to  whidi 
he  was  actually  put  on  inquiry,  and  inquiry 
would  have  diacloeed,  were  such  as  would 
naturally  oauee  a  bosineee  man  of  ordinary 
care  and  intelligence  —  an  ordinarily  careful 
and  prudent  man  of  intelligence  anU  reason- 
able  experience  in  business  matters  —  to 
believe,  then  it  should  be  beld,  that  the 
creditor  had  reasonable  cause  tj  believe  the 
debtor  was  insoly^it,  and  that  the  tsking 
a;nd  enforcenient  of  the  securatr  or  transfer 
"  would  effect  a  preference."  Matter  of  Gay- 
lord  (Dl  C,  N.  Y.),  95  Am.  B.  R.  M4,  225 
Fed.  234. 

881.  Kuttig  Manufacturing  Co.  v.  Ed- 
wards {C.  C.  A.,  8th  Cir.),  20  Am.  B.  R. 
349,  160  Fed.  619;  In  re  Houghton  Web 
Co.  (D.  C,  Mass.),  26  Am.  B.  R.  202,  186 
Fed.  213;  Shale  v.  Farmers'  Bank  (Sup.  Ct., 
Kans.) ,  25  Am.  B.  R.  888,  109  Par.  408,  citing 
text;  Jacobs  v.  Saperstein  (Mass.  Sup.  Ct.), 
38  Am.  B.  R.  405,   114  N.  E.  360. 

832.  Coder  v.  McPherson  (C.  C.  A.,  8th 
Cir.),  18  Am.  B.  R.  623,  162  Fed.  951; 
Pittsburg  Plate  Glass  Co.  v.  Edwards  (C. 
C.  A.,  8th  Cir.),  17  Am.  B.  R.'447.  148  Fed. 
377;  In  re  Leader  (D.  C.,  Ark.),  26  Am.  B. 
R.  668,  190  Fed.  624;  OoUett  v.  Bronx  Nat 
Bank  (D.  C,  N.  Y.),  29  Am.  B.  R.  464,  211 
Fed.  Ill ;  Herron  Co.  v.  Moore  (C.  C.  A.,  9th 
Cir.)',  31  Am.  B.  R.  221,  208  Fed.  134;  Mat- 
ter of  Gaylord  (D.  C,  N.  Y.),  35  Am.  B.  R. 
644,  225  Fed.  234;  Fmt  Bank  of  Mayrille 
V.  Alexander  (Okl.  Sup.  Ct.),  36  Am.  B.  R. 
132,  153  Pac.  646,  quoting  text;  Matter  of 
Miller  (D.  C,  Ohio),  34  Am.  B.  R.  275,  221 
Fed.  471;  Matter  of  Edwards  (D.  C,  Ga.), 
33  Am.  B.  R.  530,  217  Fed.  102;  Conners 
V.  Brodciport  Nat'l  Bank  (D.  C,  Maine), 
32  Am.  B.  R.  882,  214  Fed.  847;  Heyman 
V.  Third  Natl  Bank  (D.  C,  N.  J.),  32 
Am.  B.  R.  716,  216  Fed.  685;  Russell's  Trus- 
tee V.  Mayfield  Lumber  Co.  (Ct.  of  App., 
Ky. ) ,  32  Am.  B.  R.  357,  164  S.  W.  783 ;  Gal- 
braith  v.  Whitaker  (Sup.  Ct.,  Minn.),  32  Am. 
B.  R.  113,  138  N.  W.  772. 

Extent  of  inquiry.- — Facts  which  would 
put  an  intelligent  business  man  upon  in- 
quiry constitute  "reasonable  cause  to  be- 
lieve," if  ifn-tent  to  prefer  would  be  dio- 
covered  by  Allowing  up  the  inquiry.  Stern 
V.  Paper  (D.  C,  N.  Uak.),  25  Am.  B.  R. 
451,  183  Fed.  228;  Tilt  v.  Citizene'  Trust 
Co.  (D.  C,  N.  J.),  27  Am.  B.  R.  320,  191 
Fed.  441,  affd.  29  Am.  B.  R.  906,  200  Fed. 
410. 

Letters  and  telegrams  sent  by  a  debtor 
to  its  creditors,  which  merely  show  that  it  is  ^ 
in  embarrassed  circumstances  and  not  able' 
to  meet  its  obligations  as  they  matured, 
do  not  constitute  notice  of  insolvency  within 
the  meahing  of  that  term  as  used  in  the 
bankruptcy  act,  but,  when  unaccompanied 
by    qualifying    circumstances    are    sufficient 


to  put  the  ereditor  upon  inquiry.  In  re 
Varley  v.  Baimian  Clothmg  Co.  (D.  C,  Ala.), 
26  Am.  Bw  R.  SlO,  191  Fed.  459. 

Suggested  critical  embarrassment  of 
debtor. — Within  the  four  months  prior  to 
bankruptcy,  payments  had  been  made  by 
the  bankrupts  <m  notes  for  a  limiber  ac- 
count which  had  frequtotly  gone  to  protest 
and  been  the  subject  of  constant  complaint. 
Notwithstanding  this,  the  claimants  had 
accepted  an  order  for  more  lumber  and  were 
about  to  fill  it,  when  they  learned  that  the 
bankrupts  were  in  difficulty  and  did  not 
do  so.  They  were  also  advised,  on  inquiry 
of  a  bank  where  the  bankrupts  were  in 
business,  that  their  condition  had  improved 
and  it  was  thought  that  they  would  ^ull 
through.  Held,  that  this  suggested  critical 
embarrassment  was  enough  to  put  claim- 
ants on  inquiry  and  that  their  claim  for 
the  balance  due  on  the  notes  could  not  be 
allowed  without  surrendering  the  payments 
received  during  the  four  months'  period 
which  constituted  voidable  preferences.  In 
re  Deutschle  (D.  C,  Pa.),  25  Am.  B.  R.  348, 
182  Fed.  435. 

Assignment  of  accounts  by  corporation  to 
officer. — ^Assignments  of  accounts,  made  from 
time  to  time,  as  security  for  antecedent 
debta,  by  a  corporation .  to  its  president 
who  knew  or  should  have  known  hat  the 
company  was  then  insolvent,  the  assignee 
permitting  the  company  to  collect  the  ac- 
counts so  assigned  and*  use  the  proceeds  as 
it  saw  fit,  constitute  voidable  preferences 
under  section  60  of  the  Bankruptcy  Act. 
In  re  Richards,  Inc.  (D.  C.  Sup.  C^t.),  28  Am; 
B.  R.  636.  But  see  Grandison  v.  Robertson, 
(D.  C,  N.  Y.),  34  Am.  B.  R.  609,  220  Fed. 
985  (affd.  36  Am.  B.  R.  452,  231  Fed.  785), 
where  it  was  held  that  in  the  absence  of 
evidence  showing  that  the  bank  receiving 
the  benefit  of  the  assignment  had  knowledge 
of  the  effect  thereof  upon  the  affairs  of  the 
corporation,  the  bank  did  not  ha^e  reason- 
able cause  to  believe  that  the  corporation 
was  insolvents 

Mortgage  given  as  security  for  renewal 
note. — ^Where  bankrupt  borrowed  a  sum  of 
money  from  a  bank  on  Ms  own  note,  whidi 
was  renewed  from'  time  to  £ime,  and  a  few 
days  after  the  note  finally  became  due  at  a 
time  when  he  was  in  financial  distress  which 
was  then  quite  generally  known  executed  a 
mortgage  to  the  bank  for  the  amount  there- 
of, in  the  absence  of  satisfactory  explana- 
tion that  the  note  had  been  naid  at  the 
time,  it  will  be  presumed  that  tne  mortgage 
was  given  as  security  for  the  old  loan,  90 
as  to  indicate  a  knowledge  on  the  part  d 
the  bank  of  bankrupt's  financial  uncertainty 
and  an  intent  to  secure  a  preference.  In  re 
Hirshowitz  (D.  C,  Pa.),  28  Am.  B.  R.  571, 
IW  Fed.  202. 
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be  remembered,  however,  that  the  same  circumstances  which  to  some  minds 
would  merely  give  ground  for  suspicion  may  afford  evidence  which  to  other 
miiids  would  carry  conviction,  that  they  not  only  showed  reasonable  cause  to 
believe,  but  actually  had  created  a  belief.**^  If  a  creditor  accepts  a  transfer 
imder  circumstances  which  would  lead  a  man  of  ordinary  prudence  and 
sagacity  to  believe  that  he  was  being  preferred  by  the  debtor,  over  other 
creditors  of  the  same  class,  without  making  investigation,  he  will  be  charged 
with  all  the  knowledge  which  he  would  have  acquired  had  he  performed  his 
duty  in  this  regard.***  A  creditor  is  not  chargeable  with  knowledge  such  as 
could  only  be  disclosed  by  the  bankrupt's  books  of  account  to  which  the  creditor 
had  no  access.*^ 

(5)    Mere  guess  or  suspicion  insufficient. —  There  must  be  something 
more  than  a  mere  guess  or  suspicion.^^     Reasonable  cause  to  believe  is  not  the 


838.  Batchelder  v.  Home  Natl  Bank  (Sap. 
Jud.  Ot.,  Mass.),  32  Am.  B.  R.  565,  106 
N.  B.  1052. 

S84.  In  re  McDonald  (D.  €.,  So.  Oar.),  24 
Am.  B.  R.  446,  453,  178  Fed.  487,  aifd.  25 
Am.  B.  R.  948;  Rnsseirs  Trustee  v.  Mayfield 
Lumber  Co.  (Ct  of  App.,  Ky.),  82  Am.  B. 
R.  357,  164  S.  W.  783. 

Loss  of  stock  by  fire  to  put  creditor  on 
inquiry.— 'In  the  case  of  In  re  Leader  (D. 
C,  Ark.),  26  Ann.  B.  R.  668,  674,  l&O  FeA 
624,  the  court  said:  "But  a  creditor  oan- 
noi  entirely  cloee  hio  eyes  and  stop  has  ears 
tin  order  to  keep  himself  in  ignorance.  Pay- 
ment in  the  ordinary  course  of  buisineos  by 
a  going  concern  is  very  much  dAffereni  from 
payment  by  a  coDicem  that  has  sujpended 
business  «nd  is  in  course  of  liquidation. 
This  differenoe  ie  emphasiized  when  the  sus^ 
pension  has  been  caused  by  fira  Anderson 
knew  facts  which  forced  upon  him  the  con- 
viotioQ  tba/t  the  partnership  was  insolvent, 
and  he  could  not  avoid  the  belief  tha<'  fhe 
payment  of  the  order  would  constituto  a 
preference.  It  is  idle  to  declare  a  belief 
m  opposition  to  an  obvious  foot.  Dogmatic 
assertion  cannot  stand  in  the  face  of  posi- 
tive deoMmstration.  The  fact  th&t  the  en- 
tire stock  of  goods  of  the  partnership  had 
heecL  destroyed  was  in  itself  sufficient  to 
iput  a  reasonably  prudent  creditor  on  notice. 
Ando'Bon  knew  tnere  would  at  least  be  a 
loss  amounting  to  the  difference  between 
the  cash  ymhte  of  the  goods  destroyed  which 
was  about  $13,000.00  and  the  amount  of  tho 
insurance,  whdoh  was  $7,000.00.  He  knew, 
as  a  resuH  of  the  fire,  that  there  was  a 
depreciation  of  assets  in  the  neighborhood 
of  $6,000.00.  He  also  knew  that  the  loss 
had  not  beoi  adjusted,  and  must  have  real- 
iced  that  it  was  within  the  probabilities 
th»t  the  amount  coUected'  would  be  less 
thsA  $7,000.00,  as  it  afterwards  turned  out.'' 

Notice  from  financial  agency  of  debtor's 
financial  condition. — A  creditor,  which,  ^fter 
receiving  notice  from  a  oonsneroial  agency 
as  to  &e  finandal  condition  of  a  debtor, 
immediately  sent  its  agent  to  interview  the 
debtor  who,  without  m&ing  inquiries  except 
of  the  debtor,  procured  a  mortgage  as  secu- 
rity _'or  a  pre-existing  debt  and,  with  knowl- 


edge that  the  debtor  would  soon  beoome  a 
bankrupt,  had  it  recorded,  will  be  deemed 
to  have  had  '*  reasonable  cause  to  believe  that 
the  enforoenoent  of  such  *  *  •  transfer 
would  effect  a  preference,*'  within  the  mean- 
ing of  section  60a  of  the  Bankrurptcy  Act. 
Matter  of  Edwards  (D.  C,  Qa.),  33  Am-.  B. 
R.  530,  217  Fed.  102. 

885.  In  re  Wolf  .Co.  (D.  C,  Pa.),  21  Am. 
B.  R.  73,  164  Fed.  440,  affd.  sub  nom,  Sharpe 
V.  AUender  (C.  0.  A.,  3d  Cir.),  22  Am.  B. 
R.  431,  170  Fed.  589. 

Examination  of  books. — ^Where  at  the 
time  a  bank  received'  a  chatt<^  mortgage  on 
htptel  equipment  as  security  from  bankrupt, 
its  cashier,  after  personally  inspecting  the 
hotel  equipment  and)  bankrupt's  books,  check- 
ing up  the  greater  part  of  bankrupt's  Kahili- 
ties  and  the  bills  of  tost  for  the  prop- 
erty, was  satisfied  that  bankrupt  was  solv- 
ent, the  bank  became  entitled  to  the  bene^t 
of  the  rale  that  reasonable  cause  to  believe 
that  a  transfer  and  the  effect  of  its  enforce- 
.  ment  will  operate  as  a  preference  does  not 
exist  where  the  creditor  examines  the  debt- 
or's books  which  do  not  reveal  insolvency. 
Dougherty  v.  First  National  Bank  of  Can- 
ton (€.  C.  A.,  6th  Cir.),  28  Ann.  B.  R.  263, 
197  Fed.  241. 

288.  Off  V.  Hakes  (C.  C.  A.,  7th  Cir  J,  15 
Am.  B.  R.  696,  M2  Fed.  364;  Carey  v.  Dono- 
hue  (C.  C.  A.,  6th  Cir.),  31  Am.  B.  R.  2)0, 
209  Fed.  238,  revd.  on  other  grounds,  240 
U.  S.  430,  36  Am.  B.  R.  704',  60  L.  Ed.  726, 
36  Sup.  Ct.  386;  Heyman  v.  Third  National 
Bank  (D.  €.,  N.  Y.),  32  Am.  B.  R.  716,  216 
Fed.  685;  Batchelder  v..  Home  Nat'l  Bank 
(Sup.  Jud'.  Ct.,  Mass.),  32  Am,  B.  R.  555, 
106  N.  E.  1052. 

Knowledge  inferred. — Whether  or  not 
there  was  reasonable  cause  to  believe  that 
a  preference  was  intended-  may  be  inferred 
from'  all  the  facts  and  circuntstunces  of  the 
case,  but  their  determination  must  be  some- 
thinfy  more  than>  a  guess,  and  the  tran«fe  ee 
nvust  have  had  more  than  reasonable  cause 
to  suspect.    Forbes  v.  Howe,  102  Mass.  427. 

The  court  in  In  re  Eggert  (C.  C.  A.,  7th 
ar.),  4  Am.  B.  R.  449,  102  Jed.  735,  affg. 
3  Am.  B.  R.  541,  98  Fed.  843,  reviews  the 
authorities  very  exhaustively  and  comes  to 
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equivalent  of  reasonable  cause  to  suspect.^*^  The  creditor  is  not  to  be  charged 
with  knowledge  of  his  debtor's  financial  condition  from  mere  non-paymait 
of  his  debt,  or  from  circumstances,  which  give  rise  to  mere  suspicion  in  his 
mind  of  possible  insolvency. ^^    If  the  bankrupt  was  concededly  unbusinesslike 


the  following  conduflioii,  per  Jenkins,  J.: 
'*  The  remiltant  of  all  these  decisioiiA  we 
take  to  be  this:  That  the  creditor  is  not 
to  be  charged  with  knowledge  of  his  debt- 
or's financial  condition  from  mere  non-pay- 
ment of  hi«  debt,  or  from  circumfftanoes, 
which  give  rise  to  mere  suspicion  in  his 
mind  of  possible  insolvency;  uiat  it  is  not 
essential '  that  the  creditor  should  have  ac- 
tual knowledge  of  a  belief  in  his  debtor's 
insolven<7,  but  that  he  should  have  resMo- 
able  cause  to  believe  his  debtor  to  be  inso)- 
Yvnt;  that  if  facta  and  circumstances  with 
respect  to  the  debtor's  financial  condition 
are  brought  home  to  him,  such  as  would' 
put  an  ordinarily  prudent  man  upon  inquiry, 
the  creditor  is  cnargeable  with  knowledge 
of  the  facts  which  such  inquiry  should  reason- 
ably be  expected  to  disclose."  This  case 
was  followed  and  approved  in  Stuart  v. 
Farmers*  Bank  of  Cuba  City  (Sup.  Ot, 
Wis.),  21  Am.  B.  R.  403,  177  N.  W.  820. 

In  the  case  of  Xewman  v.  Tootle-CampbeU 
Dry  Goods  Co.  (Mo.  Ct.  of  App.),  31  Am.  B. 
R.  399,  160  S.  W.  825,  the  court  said:  «  Judi- 
cial expressions  on  the  subject  of  what  will 
and  what  will  not  constitute  constructive 
knowledge  emphasize  the  distinction  between 
notice  of  facts  and  circumstances  which  would 
incite  a  man  of  ordinary  prudence  to  an 
inqiury  under  oimiilar  circumstances  and 
notice  of  circumstances  that  would  merely 
excite  suspicion.  The  former  ie  equivalent 
to  notice  of  all  facts  which  a  reasonably 
diligent  inquirv  would  disclose  (Coder  v. 
McPherson  [C.  C.  A..  8th  Cir.],  18  Am.  B.  R. 
123,  152  Fed.  951,  82  C.  C.  A.  99),  while  the 
matter  is  deemed  insufficient  to  constitute 
reasonable  cause  to  believe  that  a  preference 
is  intended,  and  will  not  put  the  creditor 
upon  inquiry.** 

Suspicion  and  fear  alone  insufficient.— 
Proor  of  knowledge  or  notice  of  facts  which 
give  a  creditor,  or  a  person  to  be  benefited 
by  a  preference,  reasonable  cause  to  believe 
at  the  time  of  the  transfer  that  it  is  in- 
tended to  give  a  preference  thereby,  is  in- 
dispensable to  the  establishment  of  a  void- 
able preference.  Suspicion,  fear  and  facts 
that  arouse  suspicion  and  fear  in  the  mind 
of  the  creditor,  or  the  party  to  be  benefited, 
but  give  no  reasonable  ground  for  him'  to 
believe  that  a  preference  is  intended  by  the 
transifer,  do  not  make  such  a  preference 
voidable.  Stern  v.  Paper  (C.  C.  A.,  8th 
Cir.),  28  Am.  B.  R.  692,  198  Fed.  642. 

287.  Putnam  v.  U.  S.  Trust  Co.  (Mass. 
Sup.  Ct.),  36  Am.  B.  R.  658,  111  N.  E.  969, 
in  which  it  was  held  that  it  ie  not  enough 
that  a  creditor  has  some  cause  to  suspect  the 
insolvency  of  his  debtor;  but  he  must  have 
such  a  knowledge  of  the  facts  as  to  induce  a 
reasonable  belief  of  his  debtor's  insolvency. 


Mere  snspidon  is  not  sufficient  to  charge 
creditors  with  knowledge  of,  or  reasonaMe 
cause  to  believe  their  debtor  insolvent  at 
the  time  of  receipt  of  payments  from  him. 
There  must  be  evidence  of  facts  wifficient  to 
put  a  reasonably  prudent  person  upon  in- 
quiry, which  if  xmrsued  would  einm  that 
the  debtor  was  insolvent  and  that  a  prefer- 
ence would  result  from  the  payments. 
Nichols  V.  Elken  et  al.  (C.  C.  A.,  8th  Cir.), 
35  Ami   a   R.   365,  225   Fed.   689. 

S38.  First  Nat.  Bank  of  Philadelphia  v. 
Abbott  (0.  C.  A.,  8th  Cir.),  21  Auk  B.  R. 
436,  165  Fed.  853;  Arthur  v.  Harrington 
(D.  a,  K  Y.),  32  Am.  B.  R,  216,  211  Fed. 
215;  Beall  v.  Bank  of  Bowden  (<D,  C,  Ga.), 
34  Am.  B.  R.  186,  219  Fed.  316. 

Snspicioii  that  preference  will  lesnlt. — 
The  weU-settled  rule  of  law  is  that  mere 
grounds  of  suspicion  that  a  debtor  is  in- 
solvent or  that  a  payment  made  by  him  is 
intended  to  create  a  preference  are  insuffi- 
cient to  establish  the  lact  that  the  creditor 
who  received  it  has  reasonable  cause  to  be- 
lieve that  a  preference  was  intended  thereby. 
There  must  he  substantial  evidence  of  reason- 
able grounds  for  (SUch  belief.  Sparks  v. 
Marsh  (D.  C,  Ala.),  24  Am.  B.  R.  280,  177 
Fed.  739 ;  Grant  v.  National  Bank,  97  U.  S. 
80,  24  L.  Ed.  971 ;  Stucky  v.  Masonic  Savings 
Bank,  108  U.  S.  74,  2  Sup.  Ct.  219,  27  L.  Ed. 
640 ;  Hussey  v.  Richardson-Roberts  Dry  Goods 
Co.  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  511, 
148  Fed.  598,  78  C.  C.  A.  370;  Tumlin  v. 
Bryan  (C.  C.  A.,  5th  Cir.),  21  Aai.  B.  R.  319, 
165  Fed.  166,  91  C.  C.  A.  20O,  21  L.  R,  A. 
(N.  S.)  960;  First  National  Bank  v.  Abbott 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  436,  165 
Fed.  852,  91  C.  C.  A.  638. 

In  Grant  y.  National  Bank,.  97  U.  S.  80, 
24  L.  Ed.  971,  Mr.  Justice  Bradley,  speak- 
ing of  the  provitfion  "having  reasonable 
cause  to  believe  such  person  insolvent*'  in 
the  Bankruptcy  Act  of  1867,  said: 

*'It  ie  not  enough  that  a  creditor  has 
some  cause  to  suspect  the  insolvency  of  his 
debtor;  but  he  must  have  such  a  knowledge 
of  facts  as  to  induce  a  reasonsJble  belief  of 
his  debtor's  insolvency,  in  order  to  invali- 
date a  security  taken  for  his  debt.  .  .  . 
A  man  may  hav«  many  grounds  of 
suspicion  that  his  debtor  i«  in  failing  cir- 
cumstances, and  yet  have  no  cause  lor  a 
well-grounded  belief  of  the  fact.  He  may 
be  unwilling  to  trust  him  further.  He  may 
feel  anxdous  about  his  claim  and  have  a 
strong  desire  to  secure  it,  and  yet  such 
belief  as  the  Act  requires  may  be  wanting. 
Obtaining  additional  security,  or  receiving 
payment  of  a  debt,  under  such  circum- 
stances, is  not  prohibited  by  the  law.  .  ,  . 
Hence  the  Act,  very  wisely,  aj»  we  think,  in- 
stead of  making  a  paymoit  or  a  security 
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and  slovenly  in  his  business  transa<^tions,  a  failure  to  maintain  his  credit  by 
prompt  payments  and  a  shortness  of  cash  and  absence  of  free  capital,  con- 
tinning  for  a  long  period  without  insolvency  are  not  of  themselves  sufficient 
to  put  on  inquiry  all  who  deal  with  him.^^  If  the  suspicion  is  based  upon 
facts  which  would  incite  an  intelligent  business  man  to  an  inquiry  which  would 
have  disclosed  that  the  transfer  would  effect  a  preference,  it  is  equivalent  to 
"  reasonable  cause  to  believe,"  within  the  meaning  of  the  section. 

(6)  Knowledge  of  insolvency. —  (I)  Effect  of  amendment  of  1910. — 
Prior  to  the  amendment  of  1910,  to  make  a  transfer  such  a  preference  as  is 
voidable  under  §  BO-b  it  must  have  been  actually  intended  on  the  debtor's 
part,  or  there  must  have  existed  what  the  law  regards  as  the  equivalent  of 
such  an  actual  intent  on  his  part,  and  such  an  intent  is  not  to  be  conclusively 
presumed  from  the  mere  fact  that  the  debtor  knows  himself  to  be  insolvent. ^^ 
The  amendment  of  1910  obviates  the  requirement  of  proof  of  intent  on  the 
part  of  the  debtor,  but  retains  the  requirement  of  insolvency. 

(II)  Presumption  where  fact  of  insolvency  is'knovm.—  li  insolvency  is 
known  to  exist,  or  if  the  creditor  had  reasonable  cause  to  believe  that  it  existed, 
he  will  be  presumed  to  have  "  reasonable  cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would  effect  a  preference.'*  While  proof  of  belief 
in  insolvency  is  not  now  necessary ,^*^  the  element  of  insolvency  should  appear, 
for  it  will  be  impossible  to  show  that  there  is  a  reasonable  cause  to  believe 
that  a  preference  will  be  effected  by  the  transaction,  unless  it  is  shown  that 


Toid  for  a  mere  flfuspicion  of  the  debtor'fl 
iiiflolVency,  requires,  for  that  purpose,  t^at 
his  creditor  should  have  some  reasonable 
cause  to  believe  him  insolvent.  .  He  mtist 
have  a  knowledge  of  some  fact  or  facts  cal- 
culate to  produce  such  a  belief  in  the  mind 
of  an  ordinarily  inteUigent  man." 

Suspicion  and  fear,  and  facts  that  arouse 
suspicion  and  fear  in  the  mind  of  the  cred* 
itor,  but  give  no  reasonable  ground  for  him 
to  believe  that  the  debtor  intends  a  prefer- 
ence by  his  payment  or  security,  ck>  not 
make  «uch  a  preference  voidable.  Powell  v. 
.  Gates  City  Bank  (O.  C.  A.,  8th  Cir.),  24  Am. 
B.  R.  316,  178  Fed.  609;  Kimmerle  v.  Farr 
(C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  818,  189 
Fed.  296. 

It  is  not  enough  that  a  creditor  have 
flome  cause  to  suspect  the  insolvency  of  his 
debtor,  but  he  nmst  have  such  a  knowledge 
of  fact  as  to  indiice  a  reasonable  belief  of 
his  debtor's  insolvency,  in  order  to  invalidate 
a  security  taken  for  his  debts.  In  re  Carlile 
(D.  C,  N.  Ckr.),  29  Am.  B.  R.  373,  199  Fed. 
612. 

The  mere  failure  to  meet  a  note  promptly 
is  not  sufficient  in  itself  to  place  a  creditor 
on  inquiry  eapeciallv  when  the  bankrupt  had 
a  good  business  and  was  apparently  making 
money.  Voorheee  v.  Nafl  Shawmut  Bank 
(l^p.  Ct.,  Mass.),  32  Am.  B.  R.  400,  106 
N.  E.  382. 

989.  Brookheim  v.  Greenbaum  (0.  C.  A., 
2d  Cir.),  34  Am.  R.  R.  686,  225  Fed  636, 
in  which  it  was  sought  to  set  aside  a  payment 
by  the  bankrupt  of  $1,200  a  few  we^e  be- 
fore bankruptcy,  upon  the  ground  that  it  con- 


srtituted  a  voidable  preference;  it  appeared 
that  the  bankrupt  was  doing  a  large  business 
during  the  time  in  question  and  was  most  of 
the  time  in  financial  difficulty  owing  to  the 
slipshod  manner  in  which  he  transacted  hie 
business;  that  he  kept  no  complete  books, 
waa  always  borrowing  and  requesting  defend- 
ant to  endorse  his  chedcs ;  that  he  had  dealt 
with  the  defendant  for  many  years;  that  the 
payment  in  question  was  on  a  note  which 
nad  run  for  about  twenty  months,  and  that 
<8uch  paymients  had  frequently  been  made  be- 
fore. It  was  held  that  the  evidence  was  in*- 
sufficient  to  charge  the  defendant  with  notice 
of  the  bankrupt's  insolvency. 

240.  Stem  v.  Paper  (D.  C.,  No.  Dak.), 
25  Am.  B.  Ri.  451^  183  Fed.  228. 

Effect  of  failure  to  make  inquiry.—  If  the 
•degree  of  knowledge  is  such  as  to  engender 
fear  that  the  transfer  will  effect  a  preference, 
so  strong  that  the  preferred  creditor  refrains 
from  availing  himself  of  the  means  at  hand 
for  a«certainmg  the  truth,  in  order  to  ke^p 
himself  in  the  dark  in  regard  thereto  and  to 
be  in  a  position  to  claim  that  he  did  not  have 
reasonable  cause  to  believe  that  the  transfer 
to  him  would  work  to  a  preference,  the  case 
is  covered  by  the  statute.  Ogden  v.  Reddish 
(D.  O.,  Ky.),  29  Am.  B.  R.  531,  200  Fed. 
977. 

841.  In  re  Mayo  Contracting  Co.  (I>.  C, 
Mass.),  19  Am.  B.  R.  551,  167  Fed.  469. 

242.  In  re  H.  C.  King  Co.  (D.  C,  Maas.), 
7  Am.  B.  R.  619,  113  Fed.  110.  But  see 
Des  Moines  Sav.  Bank  v.  Morgan  Co.,  12 
Am.  B.  R.  781,  123  Iowa  432. 
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the  person  reoeiving  it  had^ieadonable  cause  to  believe  tliat  the  debtor  was 
insolvent*** 

(III)  Proof  of  reasonable  eofuse  to  heliev a  insolvency. — ^Knowledge  of  insol- 
vency b  not  necessary,  nor  even  a  belief,  but  simply  reasonable  cause  to  believe 
that  the  debtor  was  insolvent  when  the  preference  was  given.*^  Beasonable 
cause  to  believe  a  preference  intended  will  be  imputed  where  the  circumstances 
are  such  that  the  creditor  must  have  known  tiie  purpose  and  effect  of  the 
transfer.*^  It  has  been  held  sufficient  that  a  transfer  of  the  insolvent's  pn^ 
erty  is  made,  which  has  the  effect  to  give  a  preference,  and  that  the  party 
who  receives  it  has  reasonable  cause  to  believe  that  it  is  intended  by  the  party 
who  procures  the  transfer,  or  who  gives  to  the  transfer  the  effect  of  a  prefer- 
ence, that  it  should  have  that  effect,  although  the  insolvent  is  iimocent  of  that 
intention.***  It  is  not  necessary  for  a  creditor  to  know  or  have  reasonable 
cause  'to  believe  that  the  debtor  was  insolvent,  where  a  mortgage  or  pledge  is 
made,  within  the  four  months'  period,  to  secure  an  antecedent  debt**''  The 
reasonable*  cause  to  believe  must  have  existed  either  before  or  at  the  time  the 


MS.  Xz  post  facto  knowledge  that  the 
debtor  wae^  at  the  time  of  the  preference, 
insolvent  is  not  material,  nor  does  it  mat- 
ter, per  96,  what  knofwledge  the  debtor  had 
on  the  subject  The  test  is  whether  the 
creditor  who  ie  charged  with  having  re- 
ceived a  voidable  preference  had  at  the  time 
of  receiving  it  such  information  as  ought 
to  have  led  a  reasonablv  prudent  man  to 
the  conclusicm  that  a  preference  was  thereby 
intended.  In  re  Pfaffinger  (D.  C,  Kv.),  18 
Am.  B.  R.  807,  154  Fed.  528;  Hewitt  v.  Boston 
Straw  Board  Co.  (Mase.  Sup.  Ct.),  31  Am. 
Bv  R.  662,  101  N.  E.  424;  First  Nat'l  Bank 
of  Cleveland  v.  Orten  (Sup.  Ct.,  Okla.),  33 
Am.  B.  R.  108,  142  Pac.  1096. 

S44.  Merrhante'  National  Bank  v.  Cook, 
95  U.  S.  346,  24  L.  Ed.  412;  In  re  McDonald 
(D..  C,  So.  Car.),  24  Am*  B.  R.  446,  178 
Fed.  487,  affd.  25  Am.  B.  R.  948;  Shale  ▼. 
Farmers'  Bank    (Sup.  Ct.,  Kans.),  25  Am. 

B.  R.  888,  109  Pac.  408;  In  re  Gibson   (D. 

C,  So.  Dak.),  27  Am.  B.  R.  401,  191  Fed. 
665;  Dougherty  v.  Fir  t  Nal.  Bank  (C.  C.  A., 
6th  Oir.),  28  Am.  B.  R.  263,  197  Fed.  241. 
See  Am.  B.  R.  Dig.  §  613. 

Reasonable  cause  to  believe  insolvency. — 
Where  a  preference  is  given^  the  transao- 
tion  i»  voidable  by  the  trustee,  if  there  are 
sufficient  facts  and  circumstances  having 
significance  in  reference  to  the  debtor's 
financial  condition,  brought  home  to  the 
preferred  creditor  or  which  he  must  or 
ought  to  have  seen  or  known,  to  put  him 
on  inquiry,  which,  followed  up,  would  in- 
form' him  of  the  insolvency.  Spencer  v. 
Nekemoto  (D.  C,  Hawaii),  24  Am.  B.  R. 
617. 

A  oreditor  cannot  be  said  to  have  had 
reasonable  cause  to  believe  a  preference  Se 
effected  unless  the  evidence  shows  that  he 
knew,  or  ought  to  have  known,  the  sub- 
stantial truth  as  to  the  bankrupt's  finan- 
cial condition.  In  re  Houghton  Web  Co. 
(D.  C,  Mass.),  26  Am.  B.  R.  202.  185  Fed. 
213. 


Inquiry  of  debtor  as  to  financial  condition. 
— Where  the  duty  of  inquiry  aa  to  his 
debtor's  solvency  is  impoeed  upon  a  creditor, 
it  ie  not  met  by  inauiry  akme  of  the  debtor 
whose  answer,  in  the  circumstances  of  the 
case,  could  readily  have  been  found  to  be 
untrue.  McGirr  v.  Humpheys  Grocery  Co. 
(D.  C,  Ohio),  2e  Am.  B.  R.  618,  192  Fed.  65. 

Merely  cursory  inauiriee  made  of  the 
bankrupt  as  to  his  financial  condition  do 
not  meet  the  requirement  as  to  investigaticaL 
Gering  v.  Leyda  (C.  C.  A.,  8th  Cir.),  26  Am. 
B.  R.  137,  186  Fed.  110. 

846.  Wilson  v.  Mitchell-Woodbury  Ca 
(Massi  Sup.),  31  Am.  B.  R.  837,  102  N.  E. 
119;  Russell's  Trustee  y.  Mayfield  Lumber 
Co.  (Ct.  of  App.,  Ky.),  32  Am^  B.  R.  367, 
164  S.  W.  783. 

The  treasurer  of  a  corporation  is  presumed 
to  know  its  true  financial  condition.  Matter 
of  Silvemail  (D.  C.»  Kam),  33  Am,  B.  R.  69» 
218  Fed.  979. 

Subsequent  discovery  of  insohreacy. — 
The  receipt  of  a  chattel  mortgage  a»  security 
for  an  existing  debt,  within  four  months  of 
the  bankruptcy  of  the  mortgagor,  does  not 
constitute  a  voidable  preference,  where  the 
mortgagee  after  due  inquiry  thought  the 
mortgagor  solvent,  although  it  waa  sub- 
sequently found  that^he  was  insolvent.  Mat- 
ter of  Gaylord  (D.  C,  N.  Y.),  35  Am. 
a  R.  644,  225  Fed.  234. 

846.  Benedict  v.  Deshel,  11  Am.  B.  R.  20, 
177  K  Y.  1,  68  N.  E.  999;  Parker  v.  Black 
(D.  C,  K  Y.),  16  Am,  B.  R.  202,  143  Fed. 
660.  Compare  In  re  Andrewe  (C.  C.  A.,  let 
Oir.),  16  Am.  B.  R.  387,  144  Fed.  922,  hold- 
ing in  effect  that  it  is  necessary  io  show  that 
the  debtor  actually  intended  to  give  a  pref- 
erence, unless  there  exists  ivhat  the  law 
regards  as  the  equivalent  thereof;  otherwise 
the  reasonable  cause  to  believ«  that  there 
was  such  intention  cannot  exist. 

847.  In  re  Mills  Co.  (D.  C,  N.  Otau-.),  20 
Am.  B.  R.  601,  162  Fed.  <ffi;  In  re  Bailey 
k  Son  (D.  a.  Fa.),  21  Abl  B.  a  911,  166 
Fed.  982. 
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paymeat  was  made;  so  where  a  note  payable  at  a  bank  was  ^^ certified  "  as  paid 
out  of  the  bankrupt's  deposits  in  the  bank  on  the  day  of  maturity,  and  the 
same  day  the  creditor  was  informed  as  to  the  bankrupt's  insolvency,  evidence 
showing  that  the  note  was  certified  prior  to  receiving  such  information  will 
disprove  the  intent  to  prefer.^*® 

.  (IV)  Belief  vf  insolvency  question  of  fact;  burden  of  proof. — Whether  or 
not  the  creditor  has  reasonable  cause  to  believe  the  debtor  insolvent  is  a  ques- 
tion of  fac1?*®.for  the  jury,  and  where  the  evidence  justified  a  submission  of 
the  question,  the  finding  of  the  jury  is  not  reviewable.^^  Direct  evidence  of 
the  creditor's  knowledge  of  his  debtor's  insolvency,  or  of  cause  to  believe  that 
a  preferenoe  will  result  from  the  transfer,  is  not  essential ;  the  creditor  comes 
within  the  inhibition  where  the  substantial  and  material  facts  are  of  such 
significance  that  the  creditor  knew  or  ought  to  have  known  of  the  bankrupt's 
financial  condition.^*  Where  the  referee  and  bankruptcy  court  have  con- 
sidered the  conflicting  evidence  as  to  the  reasonable  cause  to  believe  that  a 
preference  was  intended,  their  finding  should  not  be  disturbed,  unless  it  clearly 
appears  that  they  have  fallen  into  some  error  of  law  or  have  committed  some 
serious  mistake  of  fact  in  reaching  their  conclusion.*"^  The  burden  of  showing 
that  the  person  receiving  the  preference  had  knowledge  or  reasonable  cause 
to  believe  that  the  debtor  was  insolvent  is  upon  the  trustee.*** 


S48.  Matter  of  Fraasin  and  Oppenheim  (€. 
C.  A.,  2d  Cir.),  2&  Am.  B.  R  214,  201  Fed.  86. 

Time  of  belief  as  to  insolvency. —  The 
question  of  insolvency  and  knowledge  thereof 
IB  to  be  determined  as  of  the  date  when 
a  chattel  mortgage,  alleged  to  be  a  pref- 
erence was  filed  for  record,  and  this 
date  is  to  be  adopted  for  the  purpose  of 
determining  the  four  months'  period  and 
the  legality  of  the  nreferenee.  Matter  of 
Bunch  Commission  <Jo.  (D.  C,  Kan.),  35 
Am.  B.  R.  626,  225  Fed.  243.  In  a  suit  by 
a  trustee  in  bankruptcy  to  recover  alleged 
preferential  payments  and  transfers,  the 
solvency  or  insolvency  of  the  bankrupt  must 
be  determined  as  of  the  date  of  the  payments 
and  transfers.  Rosenman  v.  Coppard  (C.  C. 
A.,  6th  Oir.),  36  Am-.  B.  R.  786,  228  Fed.  114. 

M8.  Hackney  v.  Raymond  Bros.  Clarke 
Co.  (Stip.  Ct.,  Nebr.),  10  Am.  B.  R.  213,  214, 
6€  Neb.  624,  94  N.  W.  822,  99  NT  W.  675; 
Laundgy  v.  First  Kat.  Bank  (Sup.  Ct., 
Kan.),  11  Am.  B.  R.  233,  66  Kan.  750,  71 
Pac.  269;  Deland  v.  Miller  A  CSieney  Bank, 
11  Am.  B.  R.  744,  119  Iowa  368,  93  N.  W. 
304;  In  re  Andrews  (D.  C,  Mass.),  14  Ami 
B.  R.  247,  135  Fed.  699 ;  Thomas  v.  Adelman 
(D.  O.,  K.  Y.),  14  Am.  B.  R.  510,  136  Fed. 
973;  Upson  v.  Mount  Morris  Bank,  14  Am. 
B.  R.  6,  103  N.  Y.  App.  Div.  367,  92  N.  Y. 
Supp.  1101;  Wetstein  v.  Francisus  (C.  C. 
A.,  2dCir.)j.l3  Am.  B.  R.  326,  133  Fed.' 900; 
'^mer  v.  Pirfier  (D.  C,  CaJ.),  13  Am.  B.  ^^ 
243,  133  Fed.  594;  and  is  not  reviewable  "y 
the  Supreme  Court;  Kaufman  v.  Tredway, 
195  U.  S.  271,  12  Am.  B.  R.  602,  49  L.  Ed. 
190,  26  Sup.  Ct.  33;  Kentucky  Bank  k 
Trust  Co.  V.  Pritchett  (Sup.  Ct,  Okla.),  33 
Am.  B.  R.  190,  148  Pac.  338;  Jacobs  v. 
Saperstein  (Mass.  Sup.  Ct.),  88  Am.  B.  R. 
405,  114  K  E.  860. 


260.  Ridge  Ave.  Bank  v.  Sundheim  (C. 
C.  A.,  3d  Cir.),  16  Am.  B.  R.  863,  145  Fed. 
798;  Cbleman  v.  Decatur  Egg  Case  Co.  (C. 
C.  A.,  8th  Cir.),  26  Am.  B.  R.  248,  251,  186 
Fed.  J36;  Utah  Assn.  of  Credit  Men  v.  Boyle 
Furniture  Co.  (Sup.  Ct.,  Utah),  26  Am.  B. 
R.  867,  117  Pac.  800;  Shale  v.  Farmers* 
Bank  (Sup.  Ct.,  Kans.),  25  Am.  B.  R.  888, 
109  Pac.  408. 

251.  Jacobs  v.  Saperstein  (Mass.  Sup.  Ct.), 
38  Am.  B.  R.  405,  114  N.  E.  360. 

852.  Brookheim  v.  Greenbaum  (C.  C.  A., 
2nd  Cir.),  34  Am.  B.  R.  686,  225  Fed.  635; 
Kentucky  Bank  k  Trust  Co.  v.  Pritchett 
(Sup.  Ct.,  Okla.),  33  Am.  B,  R.  190,  143 
Pac.  33fi;  Coder  v.  Arts  (C.  C.  A.,  2d  Cir.), 
18  Ann.  B.  R.  523,  152  Fed.  943;  First  Net. 
Bank  of  Philadelphia  v.  Abbott  (C.  C.  A,, 
8th  CSr.),  21  Am.  B.  R.  436,  166  Fed.  863. 

Findings  of  fact  as  to  an  alleged  voidable 
I>reference  by  a  trial  court,  after  oonsidera- 
tion  of  conflicting  evidence,  will  be  pre- 
sumed to  be  correct,  and  thi«  presumption 
is  materially  strengthened  by  the  master's 

Srior  findings  to  the  same  effect.  Boswell 
rational  Bank  v.  Simmons  (C.  C.  A.,  8th 
i^.),  26  Am.  B.  R.  865,  190  Fted.  735; 
Nichols  V.  Elken  et  aL  (C.  C.  A.,  8th  CSr.), 
35  Am.  B.  R.  365,  226  Fed.  6«89. 

263.  Clifford  v.  Morrill  (D.  C,  Masa),  36 
Am.  B.  R.  806,  230  Fed.  190. 

The  burden  is  on  the  trustee  to  show  that 
the  defendant  had  reasonable  cause  to  believe 
that  the  payment  to  it  would  effect  a  pref- 
erence. Where  what  is  shown  would  merely 
create  in  the  defendant  a  suspicion  that 
bankrupt  was  merely  unable  to  pay  his  debbv, 
the  fact  that  it  had  "reasonable  cause  to 
helieve"  is  not  proved.  Beall  v.  Bfenk  of 
Bowden  (D.  C,  Ga.),  34  Am.  B.  R.  186,  219 
Fed.  316. 
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(V)  Payments  by  insolvent  in  ordinary  eoui'se  of  btisiness. —  Payments  made 
by  the  debtor,  even  while  insolvent,  and  received  by  the  oieditor,  without  any 
intent  to. injure  the  other  creditors  is  not  a  voidable  preferenoa^^  Paymaits 
received  by  a  creditor  on  promissory  notes  or  on  account,  in  the  ordinary 
transaction  of  business  with  an  LDSolv^it,  are  not  necessarily  voidable,  even 
if  the  creditor  did  not  make  inquiry  as  to  the  financial  standing  of  his  debtor. 
The  acceptance  of  such  payments  with  no  special  purpose  of  obtaining  an 
advantage  over  other  creditors  and  in  accordance  with  the  creditor's  general 
method  of  collecting  outstanding  accounts,  will  not  subject  him  to  liability; 
in  such  a  case  there  may  well  be  an  absence  of  knowledge  or  reasonable  cause 
to  believe  that  the  debtor  was  insolvent,  or  that  a  preference  was  effected  by 
such  payments.**  Thus,  where  a  bankrupt,  prior  to  adjudication  makes  small 
payments  on  outlawed  debts  for  the  purpose  of  reviving  them,  the  persons 
receiving  such  payments  having  no  reasonable  cause  to  believe  that  preferences 
would  result,  such  payments  are  not  fraudulent  as  to  the  other  creditors  and 
may  not  be  avoided  as  preferences.*** 

(VI)  Knowledge  of  debtor's  financial  difficulties. — A  creditor  has  reasonable 
cause  to  believe  a  debtor  to  be  insolvent  when  such  a  state  of  facts  is  brought 
to  the  creditor's  notice,  respecting  the  affairs  and  pecuniary  condition  of  the 
debtor,  as  would  lead  a  prudent  business  person  to  the  conclusion  that  he  is 
unable  to  meet  the  payment  of  his  obligations  as  they  mature  in  the  ordinary 
course  of  business.*^  Where  the  creditor  knew  that  the  debtor's  business  was 
bad,  and  it  was  necessary  to  continually  press  the  debtor  for  payment,  the 
creditor  may  be  said  to  have  had  reasonable  cause  to  believe  that  the  debtor 
was  insolvent  and  that  a  preference  was  intended.***     Where  p.  creditor  has 


SM.  In  re  First  Nat.  Bank  of  LouUviUe 
(C.  O.  A.,  6th  Cir.),  18  Am.  B.  R.  766.  166 
Fed.  100;  Hardy  ▼.  Gray  (C.  C.  A.,  l«t 
Cir.),  16  Ank  B.  R.  a87,  144  Fed.  922; 
Tumlin  v.  Bryan  (C.  C.  A.,  6th  Cir.),  21 
Am.  B.  R.  319,   165  Fed.   166. 

Payments  on  notes  during  insolvency. — 
Where  the  only  thing  to  affect  claimanta 
holding  notes  of  the  hanknipte  with  notice 
of  the  hankrupta*  insolvency  waa  the  iaat 
that  during  the  year  prior  to  bankruptcy 
these  notes  had  gone  to  protest  with  con- 
siderable frequency;  it  was  insufficient  to 
render  payments  inade  on  such  notes  dur- 
ing the  four  months'  period  voidable  as 
preferences,  particularly  where  claimant  had 
gone  to  see  the  bankrupts  about  one  of 
these  protested  notes  and  had  been  told 
that  the  plant  was  under  better  manage- 
ment and  that  in  the  future  bankrupts 
would  be  able  to  pay  their  bills  more 
promptly.  In  re  Deutechle  &  Co.  (D.  C, 
Pa.),  25  Am.  B.  R.  348,   182  Fed.  .435. 

256.  Nichols  v.  Elkens  (C.  C.  A.,  8th  Cir.), 
35  Anu  B.  R  365,  225  Fed.  689;  Butter- 
field  V.  Woodman  (C.  C.  A.,  1st  Cir.),  34 
Am.  B.  R.  510,  223  Fed.  956;  Wolff  Mfg.. 
Oo.  V.  Ratheal  Shoe  Co.  (Mo.  Kans.  C^'y 
App.),  35  Am.  B.  P..  896.  180  S.  W.  396; 
Matter  of  Soferenko  (D.  C,  Mass.),  32  Am. 
B.  R.  32,  210  Fed.  562;  Grandison  v.  Robert- 
son (D.  C,  N.  Y.),  34  Am.  B.  R.  609,  220 
Fed.   9i85. 

256.  In  re  Banks  (D.  C,  N.  Y.),  31  Am. 
B.  R.  270,  207  Fed.  662. 


257.  Patterson  v.  Boher  Grocery  Co.  (Sup. 
Ct.,  Ore.),  38  Am.  B.  R.  740,  144  Pac.  678. 

Knowledge  by  a  creditor  that  pavments 
to  him  are  out  of  funds  which,  if  liauid&tion 
were  had,  would  be  needed  equally  i>y  other 
creditors  brings  him  within  the  language 
of  section  60-b,  making  a  transfer  voidable. 
Schener  v.  Kata>ff  (D.  C,  N.  Y.),  37  Am. 
B.  R.  476,  233  Fed.  473. 

258.  Thomas  v.  Adelman  (D.  C,  N.  Y.), 
14  Am.  B.  R.  610,  136  Fed.  973.  The  mere 
fact  of  taking  security  is  not  of  itself  suffi- 
cient to  show  knowledge.  Matter  of  Alden 
(Ref.,  Ohio),  16  Am.  B.  R.  362.  Whpre  a 
teller  of  a  bankrupt  bank  cashes  his  own 
check  agadnat  the  funds  of  the  bank,  he  will 
be  held  to  have  had  knowledge  of  the  insol- 
vency of  the  bank,  and  the  transactioL  con- 
stitutes a  preference.  In  re  Plant  (D.  C, 
Ga.),  17  Am.  B.  R.  272,  14«  Fed.  37. 

A  debtor's  fear  about  his  credit  should  put 
a  pressing  creditor  upon  .inquiry  ae  to  the 
situation  of  it  and  the  necessity  for  it.  He 
cannot  neglect  to  investigate,  be  intent  on 
secuftty,  and  purposely  ignorant  and  blind, 
or  intend  to  be,  of  his  circumstances  imtil 
after  he  gets  the  security,  and  escape  being 
held  to  have  had  reason  to  believe  what 
the  effect  of  the  giving  of  it  will  be.  In  re 
Coffey  (Ref.,  N.  Y.),  1<9  Ank  B.  R.  148,  166. 
See  Dean  v.  Davis  (O.  C.  A.,  4th  Cir.),  31 
Am.  B.  R.  808,  212  Fed.  9&  (affd  38  Am.  B. 
R.  664),  where  the  creditor  receiving  the 
presence  was  urged  to  loan  the  money  to 
meet  a  very  urgent  demand. 
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repeatedly  pressed  the  debtor  for  the  pajruiient  of  his  debt,  and  checks  pre- 
viously given  therefor  had  been  dishonored,  the  creditor  bas  sufficient  notice 
of  the  debtor's  insolvency  to  render  a  transfer  preferential.^^  .  However,  it 
has  been. ruled  that  the  fact  that  a  firm  is  unable  to. meet  all  its  obligations 
as  they. fall  due  is  not  alone  sufficient  to  cause  a  reasonable  belief  that  it  is 
insolvent^®^  A  'bank  may  loan  money  on  a  bill  of  sale  of  the  debtor^s  property 
to  permit  him  to  compromise  with  his  creditors  and  to  go  on  with  his  business, 
where  upon  investigation  it  appears  that  the  debtor  has  sufficient  property  ,to 
pay  his  debts.^^  The  fact  that  most  of  the  bankrupt's  indebtedness  to  a 
creditor  was  past  due  at  the  time  of  a  payment  on  account  within  the  four 
months'  period  is  not  sufficient  to  charge  the  creditor  with  notice  of  the  bank- 
rupt's insolvency,  and  that  a  preference  was  intended.*® 

(VII)  Pleading  cause  to  believe  insolvency. —  Where  in  an  action  to  recover 
a  preference  the  cotnplaint  alleges  that  the  defendant  had  reasonable  cause 
to  believe  that  his  debtor  was  insolvent,  an  averment  in  defense  that  the 
defendant  had  no  knowledge  of  the  debtor's  insolvency  is  insufficient.*^ 

(7)  Purpose  and  effbct  to  be  coNsibsBED. —  Courts  cannot  permit  to 
be  done  by  indirection  what  the  law  foi*bids  to  be  directly  done,  and,  without 
regard  to  the  form,  they  consider  the  purpose  and  effect  of  the  transaction 
however  devious  the  ways  by  which  it  is  accomplished.*"  Under  the  former 
law,  anv  transfer  out  of*  due  course  of  trade  was  prima  facie  evidence  of 
fraud ,  even  in  the  absence  of  this  provision,  the  same  rule  probably  applies 
to  preferences  under  the  law  of  1898.*^  The  amendment  of  1903  provided 
in  effect  that,  in  order  to  make  a  payment  a  preference,  it  must  have  been 
made  by  the  debtor  with  intent  to  prefer,  and  the  creditor  who  received  it 
must  have  had  reasonable  cause  to  believe  that  a  preference  was  intended,**' 
and  the  amei)dment  of  1910  has  still  further  emphasized  the  importance  of 


259.  Gnandison*  ▼.  N>at.  Bank  of  Commerce, 
(D.  C,  N.  Y.),  34  Am-  B.  R.  497,  220  FecL 
981,  in  which  i^e  evidence  showed  that  the 
bank  had  preesed  for  payment  of  its  indebted- 
nees,  and  that  discounted  notee  and  a  draft 
had  been  protested  for  nonpayment  and 
were  not  renewed  until  eeveral  weeks  there- 
after, and  it  was  held  that  transfers  of  book 
accounts  to  secure  the  payment  of  the  in- 
debtedness were  preferential.  See  also  Pitta- 
burg  Plate  Glass  Co.  v.  Edwards  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  R.  447,  148  Fed.  377; 
Conners  v.  Buck«port  Nat.  Bank  (D.  C., 
Me.),  32  Am.  B.  R.  882,  214  Fed.  847. 

860.  Can  thorn  v.  Burley  State  Bank  (Sup. 
Ct.,  Idaho),  33  Am.   B.   R.   794,   144   Pac. 

i6oe. 

861.  In  re  Bortlett  (D.  C,  Pa.),  22  Am. 
B.  R.  891,  172  Fed.  679;  Shelton  v.  First 
Nat.  Bank  of  Mannsville  (Sup.  Ct.,  Okl.), 
27  Am.  B.  R.  587,  31  Okla.  217. 

868.  In  re  Goodhile  (D.  C,  Iowa),  n 
Am.  B.  R.  374,  130  Fed.  782.  In  this  case 
the  court  laid  down  the  rule  that  under  the 
|>re8ent  law  the  condition  of  the  debtor's 
aflVdra  mmst  be  known  to  be  such  that 
prudent  bunneas  men  would  conclude  tbat 
the  aggr^ate  of  the  debtor's  property,  at 
a  fair  varaation,  was  not  euffioient  to  pay 
bis  debte,  before  there  is  a  reasonable-  cause 
to  beMe^e  that  the  debtor  is  insolvent,  and 
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that  a  preference  would,  therefore,  be  the 
result  of  a  payment  while  in  such  condi- 
tion. See  Bardes  y.  First  Nat.  Bank,  12 
Am.  B.  R.  771,  122  Iowa  443;  Butler  Pa- 
per Co.  V.  Goembd  (C.  C.  A.,  7th  Cir.),  16 
Am.  B.  R.  26.  143  Fed.  295;  First  N'at. 
Bank  of  Phikidelphia  y.  Abbott  (C.  C  A., 
8th  CSr.),  21  Am.  B.  R.  436,  165  Fed.  853. 

863.  Plununer  v.  Myers  (D.  C,  Pa.),  14 
Anj.  B.  R.  805,  137  Fed.  660;  American 
Lumber,  etc.,  Co.  y.  Taylor  (C.  C.  A.,  3d 
Oir.),  14  Am.  B.  R.  231,  137  Fed.  321. 

864.  Roberts  v.  Johnson  (C.  C.  A.,  4th 
Cir.),  18  Am.  B.  R.  132,  136,  151  Fed.  567, 
670;  Wiekwire  v.  Webster  City  Bank  (Sup. 
Ot.,  Iowa) ,  27  Am.  B.  R.  157,  133  N.  W.  100; 
Johnaon  y.  Hanley  Hoye  Co.  (D.  C,  R.  I.), 
26  Am.  B.  R.  748,  188  Fed.  752;  Morris  y. 
Tannenbaum  (Ref.,  N.  Y.),  26  Am.  B.  R. 
368;  In  re  McDonald  &  Sons  (D.  C,  S.  Car.), 
24'  Am.  B.  R.  446,  178  Fed.  487,  aflfd.  25 
Am".   B.  R.   948.   184-  Fed.   986. 

866.  Act  of  1867,  {  36,  R.  S.  §  5130. 

866.  Walbrun  y.  Babbit,  16  Wall.  577. 
Compare  In  re  Eegert  (D.  C,  Wis.),  3  Am. 

B.  R.  541,  98  Fed.  843;    In  re  Andrews  (C. 

C.  A.,  1st  Oir.),  16  Am.  B.  R.  387,  144  Fed. 
922. 

867.  Rutland  Oo.  Nat.  Bank  v.  Graves 
(D.  C,  Vt.),  19  An>.  B.  R.  446,  156  Fed. 
168. 
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the  effect  of  the  payment,  by  making  it  a  pref ei^nce,  if  the  creditor  xeceiTiiig 
h  had  reasonable  cause  to  believe  that  a  preference  wonld  be  thereby  effected. 
(8)  EviDKNCB  OF  RXA80NABLX  CAUSE  TO  BELIEVE. — Where  there  is  no 
evidence  tending  to  e&ow  that  a  creditor  had  reasonable  canse  to  brieve  tiiat 
payments  made  by  the  bankrupt  would  result  in  a  preference  a  recovery  cannot 
be  had;^^  the  law  presumes  that  such  payments  are  legal  and  the  burden  of 
proof  is  on  the  trustee,  seeking  to  recover  them,  to  overcome  this  presump- 
tion.^^ This  burden  may  be  shifted  to  the  person  to  whom  tbe  transfer  was 
made,  where  it  appears  that  the  parties  are  relatives  and  the  circumstances 
were  such  as  to  put  the  transferee  upon  his  guard.^^    Payments  by  a  concern 


tea.  Keith  V.  Qettyrimrg  Nmt.  Bank,  10 
Ain.  B.  R.  702,  23  Pa.  Super.  Ct  14 ;  In  re 
NeiU-Pickney-MazweU  Co.  (D.  C,  Pa.),  tt 
Am.  B.  R.  401,  170  Fed.  481;  Matter  of 
States  Printing  Ca  (O.  C.  A.,  7  th  Cir.), 
38  Am.  B.  R.  626,  238  Fed.  775. 

sea.  6ee  Deland  v.  Miller  &  Cheney  Bank, 
11  Am.  B.  R..  744,  119  Iowa  368;  Oetts  v. 
Janesfville  Grocery  Co.  (D.  C,  Wie.),  21  Am. 
B.  R.  6,  163  Fed.  417 ;  Feilbach  Co.  v.  Rus- 
seU  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  286, 
233  Fed.  412;  Roeenman  ▼.  Coppard  (C.  C.  A., 
6th  Cir.),  35  Am.  B.  R.  786,  228  Fed.  114. 

Seasonable  cause  to  believe  mnst  be 
proTen. — The  plaintiff  must  prove,  in  order 
to  establish  hie  cauee  of  action,  that  when 
the  creditor  received  the  payment  he  had 
reasonable  ground  to  betiere  that  it  was 
intended  as  a  preference.  Benedict  v.  Deehel, 
11  Am.  B.  R.  29,  177  N.  Y.  1,  68  N.  E.  999; 
In  re  Leach  (C.  C.  A.,  6th  Cir.),  22  Am.  B. 
R.  600,  171  Fed.  022;  Harder  v.  Clark  (aty 
Ct.,  N.  Y. ) ,  23  Am.  B.  R.  756,  66  Miec.  584, 
123  N.  Y.  Supp.  1102;  Reber  v.  Schulman  ft 
Bro.  (D.  C,  Pa.),  24  Am.  B.  R.  7«2,  179 
Fed.  574,  affd.  25  Am.  B.  R.  476,  183  Fed. 
564;  Kimsnerle  v.  Farr  (C.  C.  A.,  6th  Cir.), 
26  Am.  B.  R.  818,  823,  189  Fed.  295,  citing 
text  Jackson  v.  Sedgwick  (D.  C.  N.  Y.),  26 
Am.  B.  R.  836,  189  Fed.  508;  BeaU  v.  Bank 
of  Bowden  (D.  C,  Oa.),  34  Am.  B.  R.  186, 
219  Fed.  316;  In  re  Hull  (D.  C,  Ohio),  34 
Am.  B.  R.  447,  224  Fed.  796;  Dunlap  v. 
Seattle  Nat.  Bank  (Waeh.  Sup.  Ct),  38 
Am.  B.  R.  937,  161  Pac.  364;  and  in  the  case 
of  Pyle  V.  Texas  Transportation  and  Terminal 
Co.,  238  U.  S.  90,  34  Am.  B.  R.  843,  59  L.  Ed. 
1215,  35  Sup.  Ct.  667,  it  was  stated  that 
"  whether  such  '  reasonable  cause  to  believe ' 
existed  is  a  queetion  of  fact  and  the  burden 
of  proof  is  upon  the  trustee."  In  such  case 
it  appeared  that  cotton  exporters  drew  drafts 
on  a  foreign  bank  and  attached  thereto 
forged  railroad  bills  of  lading  and  the  drafts 
were  paid  by  the  bank.  The  exporters  there- 
after shipped  cotton,  taking  port  bills  of 
lading,  which  were  delivered  to  the  bank  to 
be  substituted  for  the  forged  bills  of  lading. 
Before  the  cotton  had  left  this  country,  the 
exportfirs  were  adjudicated  bankrupts,  and 
the  trustee  in  bankruptcy  brought  an  action 
against  the  foreign  bank,  the  steamship  com- 
pany on  which  the  cotton  was  shipped,  and  its 
agent  in  whose  possession  the  cotton  then 
was,   to   recover   the   same  on  the   ground 


that  the  shipment  constituted  a  voidable 
preference.  The  evidence  was  examined  and 
held  insufficient  to  establish  that  the  defend- 
ant bank  had  "  reasonable  cause  to  believe  " 
that  by  transferring  the  genuine  bills  of  lad- 
ing to  them,  a  preference  was  intended  or 
given  within  the  meaning  of  this  section. 
Soole  T.  First  Natl  Bank  (Sup.  Ct,  Idaho), 
32  Am.  B.  R.  536,  140  Pac.  1098. 

Burden  of  proof  of  elements  of  a  voidable 
preference. —  In  order  to  recover  an  alleged 
preference  a  trustee  in  bankrupt^  must 
flhow  by  a  preponderance  of  evidence  (1) 
that  the  allegea  preferential  transfer  was 
made  within  four  months  oi  the  filing  of 
the  petitions  in  bankruptcj^;  (2)  that  Mnk- 
rupt  was  insolvent  at  the  taae  of  the  transfer 
within*  tiie  provisions  of  the  bankruptcy  act; 
( 3 )  that  the  creditor  knew,  or  had  reasonable 
cause  to  believe,  that  bankrupt  was  insol- 
vent and  that  such  transfer  was  intended 
as  a  preference  and  (4)  ijoA  the  effect  of 
the  transfer  was  to  give  the  preferred  cred- 
itor a  greater  percentage  of  his  claim  than 
other  creditors  of  the  same  class  could  obtain 
from  the  bankrupt's  estate  if  the  transfer  is 
permitted  to  standi  Utah  Assn.  9f  Credit 
Men  V.  Boyle  Furniture  Co.  (Sup.  Ct,  Utah) , 
26  Am.  B.  K  867,  17  Pac  80a 

The  burden  of  proof  is  on  the  trustee 
alleging  the  invalidity  or  voidability  of  the 
transfer.  He  must  'prove  the  insolvency  of 
the  debtor,  at  the  time  the  security  was  criven, 
and  establdsh  the  existence  of  other  creditors 
of  the  same  class  at  that  time,  and  that 
the  enforcement  of  the  security  or  transfer 
will  operate  to  give  them  a  lesser  percentsge 
of  their  debt  than  the  secured  creditor  will 
receive  by  reason  of  the  security  given  by 
such  debtor,  and  he  must  alao  prove  the 
existence  of  the  "  reasonable  cause  to  believe." 
All  this  must  be  done  by  a  fair  pr^>onder- 
anoe  of  all  the  evidence  in  the  case,  and 
where  inferences  from  proved  facts  are  to  he 
drawn,  the  rule  obtains  that  if  two  infer- 
ences of  aubstantially  equal  weight  may 
reasonably  be  drawn  from  the  proved  facts, 
then  that  inference  shall  prevail  which  sus- 
tains the  transfer  or  eecurity.  'Matter  of 
Gaylord  (D.  C,  N.  Y.),  35  Am.  B.  R.  544, 
225  Fed.  234. 

270.  In  re  Sanger  (D.  C,  W.  Va.),  22 
Am.  B.  R.  145,  169  Fed.  722,  in  which  pase 
it  appeared  that  a  sister-in-law  of  one  of 
two  partners  loaned  him  money  <»  several 
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which  has  suffered  a  complete  loss  of  its  stock  of  goods,  and  has  suspended 
business  and  is  in  course  of  liquidation,  are  presumptively  made  for  the  pur- 
pose of  preference.^*  The  unrequested  repayment  of  a  loan,  with  a  letter 
stating  that  the  money  can  no  longer  be  used,  is  not  sufficient  alone  to  establish 
reasonable  cause  to  believe  that  a  preference  will  be  effected.^^  The  protest 
of  a  debtor's  checks,  however,  long  continued,  is  sufficient  to  put  a  bank  on 
inquiry  as  to  the  debtor's  financial  condition.^^  Evidence  that  a  judgment 
was  paid  out  of  the  proceeds  of  the  sale  of  real  estate  in  an  effort  to  obtain 
funds  to  accomplish  a  compromise  with  creditors  of  the  bankrupt,  which 
was  abandoned  because  of  the  insanity  of  the  bankrupt,  the  transaction  appear- 
ing to  have  been  in  good  faith,  does  not  show  that  a  preference  was  intended 
or  that  the  payment  was  accepted  in  the  belief  that  a  preference  would  result.^* 
What  constitutes  reasonable  cause  to  believe  may  depend  upon  the*  circum- 
stances of  the  case ;  direct  evidence  is  not  essential.^^ 

(9)  Salb  of  kktibb  stock, —  The  sale  of  an  entire  stock  of  goods  of  a 
retail  merchant  is  a  suspicious  circumstance  per  se^  naturally  calculated  to 
put  the  purchaser  on  inquiry.^®    Such  a  purchase  is  presumptively  questionable, 


oocamons,  upon  the  underatanding  that  se- 
curity would  be  given  therefor,  and  lees 
than  a  month  prior  to  hia  adjudication  Gthe 
received  a  pronriasory  note  of  the  firm>,  ae- 
cured  by  a  deed  of  trust  upon  certain  per- 
sonal property,  and  it  was  held  that  the 
burden  is  upQp  her,  in  seeking  to  establish 
a  Hen  under  aaid  deed,  to  show  that  the 
transaction  was  in  good  faith  and  without 
knowledge  on  her  part  of  the  grantor's  in- 
aolvency* 

«71.  In  re  Leader  (D.  C,  Ark.),  2«  Am. 
B.  R.  6S8,  S74,  190  Fed.  Sdi. 

a72,  Wrirfit  V.  Sampter    (D.  C,  N.  Y.), 

18  Am.  B.  K.  365,  358,  152  Fed.  196. 

278.  Oonnere  v.  Brockport  Natl  Bank  (D. 
Cliaine) ,  32  Am.  R  R.  882,  214  Fed.  847. 

274.  Templeton  v.  WoUens  (0.  C.  A.,  0d 
Cir.),  29  Am.  B.  R.  208,  200  Fed.  257. 

276.  Whitwell  v.  Wright  (N;  Y.  App. 
IMt.),  23  Am.  B.  R.  747,  ISS  App.  IMv.  24fi, 
120  N.  Y.  Supp.  1065;  Coleman  v.  Decatur 
Egg  Ca«e  Co.  (C.  C.  A-,  8th  Cir.),  26  Am. 
B.  R.  248,  186  Fed.  136;  Jacobs  v.  Saper- 
stein  (Mass.  Sup.  Ct.),  38  Am.  B.  R,  406, 
114  N.  E.  360;  Batchelder  v.  Home  Nat.  Bank 
(Mass.  Sup.  Ct),  32  Am.  B.  R.  655,  106 
N.  E.  1052. 

276.  In  re  Knopf  (D.  C,  S.  Car.),  16  Am. 
B.  R.  432,  146  Fed.  109;  Dokken  v.  Page 
(C.  C.  A.,  8th  Cir.),  17  Am.  B.  R.  228,  147 
Fed.  43S;  Allen  v.  McMannes  (D.  C,  Wis.), 

19  Am.  B.  R.  276,  166  Fed.  615;  McElvain 
V.  Hardesty  (C.  C.  A.,  8th  Cir.),  22  Am. 
B.  R.  820,  16»  Fed.  32;  Gering  v.  Leyda 
(O.  O.  A.,  8th  Cir.),  26  Am.  B.  R-  137,  186 
Fed.    110. 

Sale  of  entire  stock  of  goods. — ^Where  a 
creditor  after  repeated  efforta  to  secure  pay- 
ment of  his  claim'  of  $13,000,  finally  went 
to  the  bankrupt's  place  of  business,  and 
being  told  by  the  bankrupt  that  he  was 
unable  to  pay  a  cent,  persuaded  the  bank- 
rupt to  "sell"  him  practically  the  entire 
atodc  in  trade,  and  the  creditor  made  no 


effort,  by  examination  of  <bookB  or  questions 
to  the  oankrupt,  to  ascertain  the  financial 
condition  of  the  latter,  there  was  evidence 
upon  which  a  ^ury  might  find  that  the 
creditor  at  the  tune  of  receiving  the  trans- 
fer had  reasonable  cause  to  believe  a  prefer- 
ence was  intended  to  be  given  him.  Cole- 
man V.  Decatur  Egg  0a8e''O).  (C.  C.  A-, 
8th  Cir.),  26  Am.  Bnt.  248,  186  Fed.  136. 

Effect  of  sale  of  bankrupt's  stock  of  goods; 
payment  to  release  surety  of  co-maker  of 
Dankrupt'a  note.-— Where  bankrupt  within 
the  four  months'  period,  while  insolvent, 
and  with  intent  to  give  a  preference,  which 
intent  was  known  to  defendant,  aold  to  de- 
fendant his  entire  stock  of  goods  and  with 
the  proceeds  took  up  a  note,  for  the  amount 
of  which  defendant  was  bound  to  indemnify 
bankrupt's  co-maker,  the  transfer  was  such 
that  defendant  was  "benefited  thereby" 
within  the  meaning  of  {  60  of  the  bank- 
ruptcy act,  so  as  to  render  it  a  voidable 
preference,  which  the  trustee  in  bankruptcy 
could  recover  in  an  action  brought  therefor, 
wherein  the  complaint  alleged  that  defendant 
had  received  a  preference,  not  in  the  dis- 

Sosition  of  the  proceeds  of  the  sale,  but  in  the 
isposition  of  the  stock  itself.  Huntington 
V.  Baskerville  (C.  C.  A.,  8th  Cir.),  27  Am. 
B.  R.  219,  192  Fed.  813. 

Sale  of  stock  of  goods  in  bulk. — ^A  sale 
of  a  stock  of  goods  in  bulk  in  compliance 
with  the  State  statute  is  not  invalid  under 
section  60-b,  because  one  creditor  was  omitted 
by  the  vendor  from  his  statement  to  the  ven- 
dee, where  the  vendee  acted  in  good  faith  in 
compliance  with  the  State  statute,  because 
conveyances  whidi  are  null  and  void  as 
against  creditors  imdw  State  laws  and  are 
not  in  good  faith  and  for  a  present  fair 
consideration,  and  none  other,  are  fraudulent 
and  void  under  the  provisions  of  the  bank- 
ruptcy act.  Friend  v.  Rosenfeld-Rovig  Co. 
(Wash.  Sup.  Ot.),  96  Am.  B.  R.  678,  161 
Pac.  776. 
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and  casts  the  burden  of  proof  on  the  purchaser  to  show  that  he  had  no 
notice  of  facts  or  circumstances  suffioi^it  to  arrest  his  attention,  puts  him  on 
inquiry,  and  requires  him  to  use  such  means  of  knowledge  as  were  at  hand 
in  order  to  learn  whether  the  seller  is  not  in  financial  dif&eulty,  and  whether 
a  general  statement,  such  as  that  the  book  accounts  are  insufficient  to  pay  the 
mercantile  creditors,  was  trua*" 

d.  Belief  or  knowledge  of  agiait  or  attorney. —  Here  the  statute  states  the 
rule  of  law,  u  e.,  that  any  knowledge  possessed  by  the  agent  of  the  creditor 
may  be  imputed  to  the  latter  ;^^  but  not  if,  when  acquired,  the  agent  was  acting 
in  his  own  interest.^^  And  where  the  agent  of  the  creditor  is  also  the  agent 
of  the  bankrupt,  it  may  not  be  presumed  that  he  will  communicate  his  knowl- 
edge of  the  debtor's  financial  condition  to  the  creditor.^^  This  general  rule 
extends  to  such  agents  as  attomeys-at-law,*®*  but  not  where  Ihe  attorney 
acquired  it  while  acting  as  attorney  for  the  debtor  f^  to  sub-agents,^"  but  not, 
it  seems,  to  attorneys  of  such  sub-agents;*"  and  to  credit  men.***  This  latter 
rule,  though  supported  by  high  authority,  may  be  doubted;  it  would  leave  a 
tempting  loophole  to  the  "diligent"  creditor.  The  rule  may,  under  certain 
conditions,  be  held  to  apply  to  the  officer  of  a  corporation,  where  he  receives 


S77.  AUeiL  V.  McMannea  (D.  C,  Wia.), 
19  Am.  B.  R.  276,  280,  150  Fed.  615,  and 
cases  cited;  Dean  y,  Davia  (C.  O.  A.,  4tli 
Cir.),  31  Am.  B.  R.  808,  212  Fed.  88,  affd. 
88  Am.  B.  R.  664. 

S7a.  Rogers  v.  Pslmer,  102  U.  S.  263,  26 
L.  Ed.  164;  Sagev.Wynkoop,  Ped.€a8. 12,215. 
See  also  Babbitt  y.  KeUey,  9  Am.  B.  R.  335, 
96  Mo.  App.  529,  70  S.  W.  384;  Oflf  ▼.  Hakes 
(C.  C.  A.,  7th  Cir.),  15  Am.  B.  R.  696,  142 
Fed.  364;  In  re  Nassau  (D.  0.,  Pa.),  15  Am. 
B.  R.  793,  140  Fed.  912;  In  re  Hughes  (D.  C, 
N.  Y.),  25  Am.  B.  R.  656,  183  Fed.  87ft. 

Knowledge  of  trustee  of  township  imputed 
to  township:  scope  of  trustee's  duties. — 
Knowledge  ox  the  msolyency  of  the  treasurer 
of  a  township  and  of  his  indebtedness  to  the 
townehip  by  reason  of  defalcation  coming  to 
one  of  tne  trustees,  a  brother  of  the  insolvent 
treasurer,  is  deemed  to  have  come  to  such 
trustee  officially  and  is  imputable  to  the 
township.  But  where  such  trustee  has  knowl- 
edge of  and  participates  in  a  scheme,  where 
by  means  of  the  transfer  of  his  homestead 
in  fraud  of  other  creditors,  the  insolvent 
treasurer  pays  his  indebtedness  to  the  townr 
ship  and'  thereby  gives  a  preference,  such 
fraudulent  act,  being  without  the  scope  of 
the  trustee's  official  duties,  will  not  be  deemed 
to  be  the  act  of  the  township,  in  the  absence 
of  formal  direction  of  the  board  of  trustees 
as  an  organization.  Painter  v.  Township  of 
Napoleon  (D.  C,  Ohio),  26  Am.  B.  R.  324, 
190  Fed.  637. 

279.  Crooks  v.  People's  Bank,  3  Am.  B. 
B.  23S,  46  N.  Y.  App.  Div.  335,  61  N.  Y. 
Supp.  604;  Rogers  v.  American  Halibut  Co. 

(Mass.  ®up.  Ct.),  31  Am.  B.  R.  676,  103 
N.  E.  689;  Matter  of  Miller  (D.  C,  Ohio), 
34  Am.  B.  R.  275,  221  Fed.  471. 

280.  Agent  who  is  also  agent  of  bankrupt. 
— 'While  generally  the  knowledge  of  an  agent 
of  a  creditor  that  his  debtor  U  insolvent  at 


the  time  payments  are  made  will  be  imputed 
to  the  principal,  thia  rule  does  not  ^ply 
where  tne  agent  of  the  creditor  is  at  the 
same  time  closely  connected  with  the  bank- 
rupt as  a  managing  agent,  for  the  reason  that 
the  agent's  int^ests  are  at  the  time  adverse 
to  those  of  the  o^rincipal  and  it  cannot  be 
presumed  that  he  will'  communicate  his 
knowledge  of  the  debtor's  financial  condi- 
tion to  the  creditor.  Scott  County  Milling 
Co.  ▼.  Powers  (Miss.  Sup.  Ct.),  38  Am.  B. 
R.  T25,  73  So.  792. 

281.  In  re  Ebert  (Ref.,  Wis.),  1  Am.  B. 
R.  340;  In  re  Dunavant  (D.  C,  K.  Car.), 
3  Am.  B.  R.  41,  96  Fed.  542;  Rogers  v. 
Palmer,  102  U.  S.  263,  26  L.  Ed.  164;  Vogle 
V.  Lathrop,  Fed.  Cas.  16,985;  Brown  v.  Jef- 
ferson County  Bank,  9  Fed.  258;  Heiwitt  ▼. 
Boston  Straw  Board  Co.  (Mass.  Sup.  Ct.), 
31  Am.  B.  R.  652,  101  N.  E.  424;  Connera 
V.  Brockport  Katl  Bank  (D.  C,  Me.),  32 
Am.  B.  R.  531,  200  Fed.  977. 

Knowledge  of  creditor's  ag«it  of  proposed 
assignment. — ^Where  bankrupt  gave  a  mort- 

§age  to  a  creditor  to  secure  a  pre-existing 
ebt,  which  was  withheld  from  recerd  by  the 
mortgagee's  attorney,  for  ten  days,  the  fact 
that  before  the  mortgage  was  recorded  bank- 
rupt spoke  to  the  mortgagee's  attorney  about 
making  an  assignment,  whidi  he  did,  in  fact, 
subsequently  make,  is  sufficient  to  charge  the 
mortgagee  with  reasonable  cause  to  l^ieve 
that  the  mortgage  would  operate  as  a  pref- 
erence. Ogden  V.  Reddish  (D.  C,  Ky),  29 
Am.  B.  R.  531,  200  Fed.  977. 

288.  In  re  Ebert  (Ref.,  Wis,),  1  Am;  B.  R. 
340;  Mayer  v.  Hermann,  Fed.  Cas.  9,344;  The 
Distilled  Spirits,  11  Wall.  356. 

288.  Storrs  v.  City  of  Utica,  17  N.  Y.  104. 

284.  Hoover  v.  Wise^  91  U.  S.  308,  23  L. 
Ed.  392. 

286.  Oonstam  v.  Haley  (C.  C.  A.,  '6th  G&r.), 
30  Am.  B.  Ri.  650,  206  Fed.  260. 
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a  preference  from  another  corporation  of  whkh  he  was  at  the  time  a  stock- 
holder.^^ And  it  has  been  held  that  a  bank  which  received  a  note  from  another 
bank  for  collection  is  an  independent  contractor  and  not  an  agent,  and  that 
therefore  the  knowledge  of  the  agent  of  the  bank  which  collected  the.  note,  in 
receiving  payment  of  ibe  note,  that  the  payor  was  insolvent  may  not  be  imputed 
to  the  bank  which  transmitted  the  note  for  coUection.^^  But  the  knowlec^e  of 
the  president  of  a  bank  as  to  the  bankrupt's  financial  condition  will  be  imputed 
to  the  bank.^^ 

c.  Becovery  of  preference.— (l)  In  gbnebal. — While  all  the  elements  of 
a  voidable  preference  previously  outlined  exist,  the  property  affected  or  its 
value  may  be  recovered.  But  the  proof  must  show  that  the  bankrupt  made 
the  tranter  with  intent  to  prefer,  and  that  the  creditor  who  received  them 
had  reasonable  cause  to  believe  that  a  preference  was  intended.^^  A  transfer 
made  with  intent  to  give  a  preference  may  be  set  aside,  even  if  recorded 
within  the  four  months'  period,  for  in  a  fraudulent  transaction  the  grantee 
is  presumed  to  be  a  party  to  the  fraud,  and  does  not  ocxsupy  the  position  of  an 
innocent  holder  for  value.^^  A  trustee  is  entitled  to  recover  property,  trans- 
ferred within  the  statutory  period,  under  an  agreement  made  anterior  to  such 
period,  where  it  was  in  payment  of  an  antecedent  debt.  But  he  has  no  right 
to  recover  exempt  property  or  the  proceeds  thereof.^^  Where  the  directors 
of  a  corporation  transferred  to  themselves,  prior  to  the  four  months'  period, 
assets  of  the  corporation  in  payment  of  antecedent  debts,  such  transfer  is 
invalid  under  general  principles,  independent  of  the  bankruptcy  act,  and 
may  be  recovered  by  the  trustee.^^  The  trustee  of  a  bankrupt  member  of  a 
partnership  may  not  recover  firm  assets  which  have  been  transferred  prefer- 
entially ;  the  right  to  recover  in  such  a  case  is  that  of  the  creditors  of  the  firm.^* 
The  creditor  may,  in  certain  cases,  retain  possession  of  the  property  transferred 
pending  the  determination  of  the  question  as  to  whether  the  transfer  was 
preferential.^*^  And  if  an  actual  present  consideration  was  advanced  by  the 
creditor  at  the  time  of  the  transfer,  he  may  be  permitted  to  retain  so  much  of 
the  proceeds  of  the  sale  of  the  property  as  will  cojnapensate  him  for  such 
advancement.®^  The  action  of  a  referee  in  bankruptcy  allowing  or  disallow- 
ing a  claim  is  a  judgment,  final  in  the  absence  of  a  review ;  but,  where  there 
was  no  express  adjudication  that  a  preference  was  not  created  and  the  record 
clearly  repels  all  implication  of  such  determination,  the  trustee  is  not  pre- 
vented from  suing  to  recover  a  preference  from  the  creditor  whose  claim  was 


286.  Benner  .v.  Blumauer-Frank  Drug  Co. 
(D.  C,  Waah.),  28  Anv  B.  R.  798,  197  Fed. 
363. 

Knowledge  of  ofScer  of  corporation.— The 
knowledge  of  the  secretary  and  treasurer  of 
a  corporation  at  the  time  of  an  alleged  pref- 
erential payment  by  him  to  it,  is  not  charge- 
able to  the  corporation,  but  knowledge  of  hi» 
insolvency  conveyed  to  the  president  of  the 
corporation  may  be  imputed  to  it.  Arthur 
V.  Harrington  (D.  C,  N.  Y.),  32  Am.  B.  R. 
-216,211  Fed.  215. 

887.  Balcomb  v.  Old  National  Bank  (C.  C. 
A.,  7th  Cir.),  29  Am.  B.  R.  329,  201  Fed.  679. 

288.  Conners  v.  Brockport  Natl  Bank 
(D.  C,  Me.),  32  Am.  B.  R.  882,  214  Fed.  847. 

989.  Rutland  County  Nut.  Bank  v.  Gravea 
(D.  C,  Vt),  19  Am.  B.  R.  446,  156  Fed.  168; 


In  re  Leach  (C.  C.  A.,  6th  Oir.),  22  Am. 
B.  R.  599,  171  Fed.  622;  In  re  Carlile  (D.  C, 
N.  Car.),  29  Am.  B.  R.  373,  199  Fed.  612; 
Putnam  v.  U.  S.  Trust  Co.  (Mass.  Sup.  Ct.), 
36  Am.  B.  R.  658,  111  N.  E.  969. 

890.  Matter  of  McKane  (D.  O.,  N.  Y.),  19 
Am.  B.  R.  103,  158  Fed.  647. 

291.  Vitzthum  v.  Large  (D.  C,  la.),  20 
Am.  B.  R.  666,  162  Fed.  685. 

892.  In  re  Salrator  Brewing  Co.  (D.  C, 
N.  y.),  26  Am.  B.  R.  636,  183  Fed.  910. 

298.  Rubinstein  v.  Lottow  (Mass.  Sup.  Ct.), 
35  Am.  B.  R.  243,  220  Mass.  156,  107  N.  E. 
718, 

294.  In  re  Blake  (D.  C,  N.  Y.),  22  Am. 
B.  R.  612,  171  Fed.  298. 

296.  Jackson  v.  Sedgwick  (D.  C,  N.  Y.), 
26  Am.  B.  R.  836,  189  Fed.  508. 
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allowed^**  A  suit  for  the  recovery  of  preferences  is  a  controversy  between  the 
trustee  and  the  preferred  creditor,  and  is  not  a  part  of  the  *^  proceedings  in 
bankruptcy."  ^^ 

(2)  Beoovebt  by  tbusteb  only. — Subsection  6  provides  that  a  prefer- 
ence is  voidable  by  the  trustee,  and  he  may  recover  the  property  or  its  valuer 
There  is  no  authority  in  any  one  else  to  maintain  the  required  action.  Any 
other  rule,  even  were  the  statute  not  clear  on  this  point,  would  lead  to  con- 
fusion. The  right  of  a  trustee  to  recover  a  preference  is  not  assignable.''^ 
All  property,  including  that  fraudulently  or  preferentially  transferred,  vests 
in  the  trustee  by  virtue  of  the  adjudication  and  of  his  appointment ;  he  repre- 
sents the  creditors  in  all  matters  pertaining  to  such  property  and  they  have  no 
remedy  which  will  reach  such  property  except  through  him.'^  But,  if  the 
trustee  refuses  to  sue,  or  if  no  trustee  has  been  appointed,  it  has  been  held 
that  a  creditor  may  be  permitted  to  do  so  for  the  benefit  of  all.**  It  is  imfor- 
tunate  that,  in  cases  where  the  outlook  seems  hopeless,  and  one  creditor  or  a 
combination  of  creditors  at  their  own  expense  proceed  and  recover,  they  must 
share  with  the  others  the  fruits  of  their  zeal.  *  To  be  sure,  the  amendatory 
act  of  1903  saves  to  them  their  reasonable  expenses,"^  but  in  assets  cases  this 
is  of  little  importance.  Pro-rating  among  all  may  be  equitable;  but,  where  a 
few  bear  the  burden  and  heat  of  the  day,  the  hangers-back  should  not  share  in 
the  reward.  This  is,  however,  a  basic  weakness  of  all  bankruptcy  systems,  and 
a  feasible  lawful  remedy  is  not  yet  in  sight. 

(3)  Against  whom  action  brought. —  The  words  of  subsection  h  are 
clear:  the  recovery  must  be  had  of  the  person  "receiving  it  or  to  be  benefited 
thereby."**     Where  the  proceeds  of  an  execution  sale  have  been  paid  to  a 


896.  Steams  Salt  k  Lumber  Co.  v.  Ham- 
mond (C.  C.  A.,  6tb  dr.),  33  Am.  B.  R.  484, 
217  Fed.  559. 

S97.  MeCulIoch  y.  Dayenport  Sayings  Bank 
(D.  C,  Iowa),  35  Am.  B.  R.  765,  226  Fed. 
309. 

998.  Belddng-Hall  Mfg.  Oo.  v.  Mercer,  etc., 
Lumber  Co.  (C.  C.  A.,  6tb  Cir.) ,  23  Am.  B.  It 
595,  175  Fed.  336;  Strong  v.  Durdle  (Wash. 
Sup.  Ct,),  38  Am.  B.  R.  635,  162  Pac.  6; 
Loyell  y.  Latham  &  Co.  (D.  C,  Ala.) ,  32  Am. 
B.  R.  191,  211  Fed.  374,  citing  text.  Com- 
pare In  re  Downing  (D.  C,  N.  Y.),  27  Am. 
B.  R.  309,  102  Fed.  683,  affd.  29  Am.  B.  R. 
228.  201  Fed.  93. 

Right  to  file  cro88-bilL — In  a  suit  by  a 
trustee  in  bankruptcy  to  set  aside  allied 

S referential  transfers  of  property  by  the 
ankrupt,  creditors  of  the  transferee  should 
not  be  allowed*  to  Ale  a  cross-bill  seeking  to 
impress  a  trust  on  the  property  transferred 
or  purchased  by  the  transferees  with  moneys 
of  the  bankrupt,  and  to  be  subrogated  to  the 
right,  title  and  interest  of  the  trustee.  Loyell 
V.  Latham  Co.  (D.  C,  Ala.),  32  Am.  B.  R. 
191,  211  Fed.  m4. 

299.  Loyell  y.  Latham  &  Co.  (D.  C,  Ala.), 
32  Am.  B.  R.  191,  211  Fed.  374,  citing  text 
800.  Compare  imder  §  11,  cuite;  Casey  y. 
Baker  {D,  C.,  N.  Y. ) ,  32  Am.  B.  R.  311,  212 
Fed.  247.  See  also  on  the  general  proposition 
tliat  only  a  trustee  should  sue,  Glenny  y. 
Langdon,  98  U.  S.  20,  25  L.  Ed.  43;  In  re 
Rothschild   (Kef.,  Ga.),  5  Am.  B.  R.  587. 


Sight  of  creditoxB  to  bziog  viiit  befoze  or 
after  petition  filed;  interyention  of  tmrtee. 
— -Section  644>  (2)  of  the  bankruptcy  ac^ 
impliedly  recognizes  the  right  of  a  creditor 
to  institute  proceedings  to  recoyer,  for  the 
benefit  of  the  estate  of  the  bankrupt,  property 
fraudulently  or  preferentially  transferred  by 
hrm  either  before  or  after  the  filing  of  the 
petition,  wherein  it  proyides  that,  when  su  *h 
property  shall  haye  been  recoyered  by  the 
efforts  and  at  the  expense  of  one  or  more 
oreditors,  the  reasonable  expenses  of  such  re- 
coyery  shall  be  paid  out  of  the  bankrupt 
estate;  and  where  such  a  suit  is  pending  at 
the  time  of  the  election  of  a  trustee,  he  is 
entitled  to  become  a  party  plaintiff.  Frost 
y.  Latham  &  Co.  (C.  C,  Ala.),  25  Am.  B.  R. 
313,  181  Fed.  806. 

301.  For  an  unsuccessful  attempt  to  cure 
this  defect  in  the  bankruptcy  system,  see  In 
re  McNamara,  2  X.  B.  N.  Rep.  341. 

302.  Bankr.  Act,  §  64-b(2)  as  amended. 

303.  See  under  this  section,  subtitle  '*  Cred- 
itors only  may  he  preferred,**  ante,  p.  897. 

Liability  of  third  person,  priyy  to  illegal 
preference. —  It  seems  that  a  third  person 
cannot  be  held  liable  to  repay  the  amount  of 
an  illegal  preference  because  he  was  a  priyy 
to  the  payment,  as  thiA  section  proyides  that 
in  such  a  case  a  recoyery  nMiy  be  had  from 
the  creditor  who  receiyes  the  payment.  Rob- 
enstein  y.  Lottow  (Mass.  Sup.  Ct.),  35  Am. 
B.  R.  243,  220  Mass.  156,  107  N.  E.  718. 
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judgmeat  creditor,  before  the  filing  of  an  involuntary  petition, .  the  remedy 
is  by  action  by  the  trustee  against  the  creditor  for  having  received  a  prefer- 


enca'^    An  action  may  be  maintained  against  the  board  of  trustees  of  a  town- 
ship to  recover  a  prefeifence.*"^ 

(4)  In  what  coubt;  the  ambndmbnts  of  1903. —  The  subject  has  been 
discussed  in  detail  elsewhera^^  The  condition  of  things  prior  to  the  amenda- 
tory act  was  almost  intolerable,  the  State  courts  being  unconsciously  hostile 
and  their  caleildars  so  crowded  as  to  preclude  speedy  trials.  The  "sentence 
at  the  end  of  subsection  b  was  inserted  by  the  amendatory  act  of  1903.  The 
words  inserted  in  §  23-b  by. the  same  act  clearly  refer  to  this  new  sentence  and 
Remove  all  doubt  that  hereafter,  as  under  the  law  of  1867,  all  suits  to  avoid 
preferences  may  be  brought  either  in  the  district  court  or  in  the  State  court 
which  would  have  had  jurisdiction  had  not  bankruptcy  intervened.  If  an 
action  be  pending  in  a  State  court,  in  which  the  trustee  is  a  party,  the  deter- 
mination of  which  will  settle  the  question  as  to  the  existence  of  a  preferential 
transfer,  the  comity  existing  between  the  State  court  and  the  court  of  bank- 
ruptcy will  ordinarily  require  the  action  to  be  continued  in  the  State  court.^*^ 
It  is  thought  that  where  the  Federal  district  court  is  convenient  of  access, 
suits  of  this  character  will  hereafter  be  brought  in  that  court,  and  their  deter- 
mination hastened  by  a  reference  to  the  referee,  as  special  master.  Where 
adjudication  was  had  in  one  district  the  trustee  may  seek  to  recover  property 
preferentially  transferred,  by  a  suit  in  a  district  court  in  another  district, 
where  the  property  was  found  and  the  transferee  resided.®^  Such  suits  are 
analogous  to  judgment  creditors'  suits  to  set  aside  fraudulent  conveyances, 
and  are,  therefore,  properly  within  the  equity  jurisdiction  of  the  court.^^  It 
has  been  held  that  an  action  to  recover  money  preferentially  transferred  should 
be  brought  on  the  law  side  of  the  court.**®  But  a  suit  by  a  trustee  in  bank- 
ruptcy to  recover  the  value  of  cftrtain  personal  property,  alleged  to  have  been 
fraudulently  transferred  by  the  bankrupt  to  enable  the  transferee  to  obtain 


304.  In  re  Bailey  (D.  C,  Or.),  16  Am.  B. 
R.  289,  144  Fed.  £14.  See  ako  Benjamin  v. 
Chandler  (D.  C,  Pa.),  16  Am.  B.  R.  43©, 
142  Fed.  217. 

.905.  Painter  v.  Townahip  of  Napoleon  (D. 
C,  <Miio),  19  Am.  B.  R.  412,  166  Fed.  289; 
8.  c.,  26  Am.  B.  R.  324,  199  Fed.  637. 

806.  See  discussion  under  Section  Twenty- 
three  of  this  work. 

807.  Davifl  v.  Planters^  Trust  Co.  (D.  C, 
Ky),  28  Am.  B.  R.  495,  196  Fed.  970. 

Proceeding  in  district  court  after  interven- 
ing in  state  court. — ^Where  a  trustee  in  bank- 
ruptcy, after  oommenoing  a  suit  in  the  United' 
States  District  Court  to  set  a«ide  a  mortgage 
SB  preferential  afid  fraudulent,  intervenes*  in 
a  suit  in  the  State  court  to  foreclose  the 
same  mortgage,  and  finds  that  he  cannot  fully 
protect  the  interests  of  the  bankrupt  estate 
m  said  court,  and  it  appears  that  the  juris- 
diction, of  said  court  to  grant  equitable  relief 
is  doubtful,  he  ma^  proceed  in  the  District 
Court.  The  doctrine  of  election  of  incon- 
sistent remedies  is  not  involved.  Hawkins 
V.  Dannenberg  Co.  (D.  C,  Ga.) ,  37  Am.  B.  R. 
262,  2d4  Fed.  752. 

808.  Hills  V.  McKinniss  Co.  (D.  C,  Ohio), 
S6  Am.  B.  R.  329,  188  Fed.  1012. 

808.  Pound  v.  New  York  Exchange  Bank 


(D.  C,  N.  Y.),  10  Am.  B.  R.  343,  124  Fed. 
992;  Wall  V.  Cox,  1«1  U.  S.  244,  5  Am.  B. 
R  727,  45  L.  Ed.  845,  21  Sup.  Ct  642; 
Parker  v.  Black  (D.  C,  N.  Y.),  16  Am.  B. 
R.  202,  143  Fed.  660,  affd.  18  Am.  B.  R.  15, 
161  Fed.  18;  Off  v.  Hakes  (C.  C.  A.,  7th  Cir.), 
15  Am.  B.  R.  696,  142  Fed.  364;  Houghton 
V.  Stiner,  92  K  Y.  App.  Div.  171,  87  R.  Y. 
Supp.  10;  Stem  v.  Mayer,  16  Am.  B.  R.  763, 
99  K  Y.  App.  Div.  427,  91  N.  Y.  Supp.  292; 
Volkommer  v.  Frank,  14  Am.  B.  R.  695,  107 
N.  Y.  App.  Div.  694,  95  N".  Y.  Supp.  324; 
Lesser  v.  Bradford  Realty  Co.,  17  Am.  B.  R, 
524,  116  N.  Y.  App.  Div.  212,  101  N.  Y. 
Supp.  571;  Matter  of  Plant  (D.  C.,  Ga.),  17 
Am.  B.  R.  272,  148  Fed.  37 ;  Mason  v.  Herk- 
imer founty  Bank  (D.  C,  N.  Y.),  21  An. 
B.  R.  98,  163  Fed.  920,  affd.  suh  nom.  Na- 
tional Bank  of  Newport  v.  Herkimer  County 
Bank,  225  U.  S.  90,  28  Am.  B.  R.  218,  56 
L.  Ed.  995,  32  Sup.  Ct.  657.  See  discussion 
of  cases  cited  in  Johnson  v.  Hanley  Hoye  Co. 
(D.  C,  R.  I.),  26  Am.  B.  R  748,  188  Fed. 
752;  Allen  v.  Grey  (N.  Y.  Ct.  of  App.),  25 
Am.  B.  R.  429,  201  N.  Y.  504,  94  N.  E.  652. 
810.  TiTst  State  Bank  of  Millik^i  v. 
Spencer  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
694,  219  Fed.  503. 
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an  unlawful  pref erence,  ought  not  to  be  maintained  in  a  court  of  equity,  over 
the  objection  of  the  defendant^  the  plaintiff  haying  an  adequate  remedy  at 
law.^^^  The  bankruptcy  court  has  jurisdiction  in  a  suit  to  recover  a  preference 
although  the  relief  sought  requires  the  application  of  a  State  law.^"  The 
power  of  the  bankruptcy  court  in  a  suit  by  the  trustee  to  set  aside  preferences 
is  not  limited  to  the  mere  avoidance  of  the  preference  and  decreeing  that  the 
trustee  recover  the  property  or  its  value,  but  as  a  court  of  equity  it  may  enforce 
the  equitable  rights  of  the  defendant  as  against  other  creditors  of  the  bank- 
rupt.*^ The  words  "  any  court  of  bankruptcy,"  seem  to  imply  that  the  district 
court,  while  so  sitting,  is  still  exercising  its  bankruptcy  jurisdiction.  The 
referee  is  not  a  "  court  of  bankruptcy "  within  the  meaning  of  this  clause,*" 
although  the  parties  may  stipulate  that  a  suit  to  recover  a  voidable  preference 
may  be  heard  and  determined  by  the  referee,  in  which  case  it  constitutes  in 
effect  an  arbitration.'**^    And  where  a  referee  determines  that  certain  payments 


811.  Wttrmutli  v,  CyDaniel  (C.  C.  A.,  6tli 
Oir.),  20  Am.  B.  R.  101,  159  Fed.  «7. 

Adequate  remedy  at  law. — ^Althoueh  equity 
has  cognizance  of  constnictive  fraud  as  wetl 
as  actual  fraud,  the  question  whether  a  biU 
in  equity  lies  to  set  aside  a  preferential  pay- 
ment of  money  to  the  creditor  of  a  bankrupt 
being  doubtful,  a  demurrer  to  the  biU  will 
be  overruled,  reserving  to  defendant  the  right 
to  raise  the  question  of  jurisdiction  at  the 
final  hearing.  Johnson  v.  Hanley  Hoye  Co. 
(D.  C  R.  I.),  26  Am.  B.  R.  748,  188  Fed. 
752. 

To  establish  a  liability  tmder  section  60-b 
of  the  Bankruptcy  Act  no  actual  fraud  need 
be  shown.  That  section  merely  condemns 
a  transfer  by  a  bankrupt  within  four  months, 
for  the  purpose  of  creating  a  preference,  and 
hence  the  legal  remedy  is  entirely  adequate 
and  no  relief  is  offered  in  equity  that  the 
law  does  not  afford.  Simpson  v.  Western 
Hardware  &  Metal  Co.  (D.  C,  Wash.) ,  35  Am. 
B.  R.  851,  227  Fed.  304. 

312.  Miller  v.  New  Orleans  Acid  &  Fer- 
tilizer Co.,  211  U.  S.  496,  21  Am.  B.  R.  416, 
53  L.  ed.  300,  29  Sup.  Ct.  173,  affg.  117  La. 
821,  42  S,  E.  329. 

Recovezy  of  preference  in  violation  of  state 
law. —  The  bankruptcy  court  has  jurisdiction 
of  an  action  by  a  trustee  in  bankruptcy, 
without  the  consent  of  the  defendants,  to 
recover  preferential  payments  alleged  to  have 
been  made  in  violation  of  section  66  of  the 
New  York  Stock  Corporation  Law,  which  in- 
cludes a  provision  giving  the  right  to  proceed 
against  creditors  who  have  received  transfers 
of  property  or  preferential  payments  when 
the  corporation  was  insolvent,  to  recover  the 
payments  made  to  the  defendants  herein, 
tinder  such  statute  such  transfers  are  void- 
able only  when  they  are  made  with  the  in- 
tent to  give  a  preference.  When  it  is  shown 
that  they  were  so  made,  the  person  receiving 
the  same  by  means  of  any  prohibited  act  or 
deed  "  shall  be  bound  to  account  therefor 
to  its  creditors  or  stockholders  or  their  trus- 
tees." Orandison  v.  Robertson  (D.  C,  N. 
Y.),  34  Am.  B.  R.  609,  220  Fed.  986,  mod. 
36  Am.  B.  R.  452,  231  Fed.  785. 


818.  Allen  v.  McMannes  (D.  C,  Wis.),  19 
Am.  B.  R.  276,  156  Fed.  615. 

814.  In  re  Overholzer  (Ref.,  No.  Bak.),  23 
Am.  B.  R.  10,  holding  that  where  upon  the 
petition  of  a  trustee,  the  referee  In  charge 
issued  an  order  directed  to  the  grantee  of 
real  estate  to  show  cause  why  the  conveyance 
should  not  be  set  aside  as  preferential,  the 
proceeding  must  be  dismissed  where,  upon  the 
return  day,  the  grantee  appears  specially  by 
attorney  and  objecte  to  the  jurisdiction  of 
the  court;  In  re  Keystone  Vtem,  Inc.  (D.  C., 
Minn.),  29  Am.  B.  R.  715,  203  Fed.  710, 
holding  that  the  referee,  in  a  proceeding  tr^ 
a  secured  creditor  who  seeks  to  have  turned 
over  to  it  the  proceeds  of  a  sale  of  the  bank- 
rupt's property  free  from  liens,  has  juris- 
diction to  determine  whether  or  not  such 
creditor  has  received  a  preference,  where  such 
creditor  claims  the  right  to  prove  any  peirt 
of  his  ^ebt  as  an  unsecured  claim,  but  that 
the  referee  cannot  determine  the  existence 
of  the  preference  for  the  purpose  of  recover- 
ing the  property  transferred. 

815.  Stipulation  to  refer  to  referee  to  hear 
and  determine;  review. — ^Where  in  an  action 
by  a  trustee  in  bankruptcy  to  recover  an 
alleged  preference,  the  parties  stipulate  and 
agree  that  the  case  shall  be  heard,  tried  and 
determined  before  a  referee,  naming  him;  that 
upon  filing  the  report  of  the  referee  judgment 
may  be  entered  by  the  cleric  in  conformity 
therewith  without  further  notice;  that  either 
party  may  enter  an  order  to  the  foregoing 
effect  without  further  notice,  and  the  court  in 
apnroving  the  stipulation  added  thereto  the 
following  ''judgment  shall  not  be  entered 
until  after  ten  days'  notice  of  the  filing  of  the 
report  of  the  referee,  and  of  the  judgment 
proposed  to  be  entered,"  the  court  has  no 
power  to  examine  the  evidence,  rulings  of  <tlie 
referee  or  the  findings  of  fact,  and  if  con- 
clusions of  law  sufficient  to  support  the  judg- 
ment directed  are  supported  and  justified  by 
the  findings  of  fact,  then  the  judgment  must 
be  entered.  Such  a  trial  before  a  referee  is 
little  more  than  an  arbitration.  Grant  v. 
National  Bank  of  Auburn  (D.  C,  N.  Y.),  37 
Am.  B.  R.  329,  232  Fed.  201. 


§  60.b.] 


RsoovE&Y  OF  Pbefxrenoe. 


921 


by  a  bankrapt  were  preferential,  in  proceedings  properly  before  him,  and  the 
person  to  whom  such  payments  were  made  acquiesces  in  such  determination, 
he  is  concluded  thereby,  and  may  not  resist  the  subsequent  recovfey  of  such 
payments  in  a  suit  in  the  bankruptcy  court.*^* 

(5)  Pbbmissiont  to  site. —  While  not  strictly  necessary,  good  practice  seems 
to  require  the  trustee  to  ask  permission  to  bring  a  suit  to  avoid  a  preference.*^''^^ 

(6)  Practice. —  The  practice  in  such  suits  is  regulated  by  the  rules  appli- 
cable to  the  court  in  which  they  are  brought.  The  right  to  a  jury  trial  is 
considered  elsewhere.*^®  Careful  pleading  is  essential.  In  order  to  recover 
the  bill  must  allege  and  the  proof  must  sustain  the  four  statutory  elements 
constituting  a  preference.*^.  Some  of  the  more  valuable  discussions  on  prac- 
tice under  the  present  law  will  be  found  in  the  foot-note.*^    In  a  suit  by  a 


816.  Breit  ▼.  Moore  (C.  C.  A.,  9th  Cir.), 
34  Am.  B.  R.  295,  220  Fed.  97. 

817.  In  re  Mersman  (Ref.,  N.  Y.),  7  Am. 
B.  R.  46.  But  see  Chiam  v.  Bank  (Sup.  Ct., 
Miss.),  6  Am.  B.  R.  66,  27  So.  610.  See  also 
imder  Section  Forty-seven,  ante. 

818.  6ee  Section  Nineteen  of  this  work, 
ante. 

Questions  for  jury. —  In  an  action  bv  the 
trustee  of  a  bankrupt  to  recover  an  alleged 
preferential  payment,  it  was  not  error  for 
the  court  to  «ubmit  to  the  jury  the  question  of 
bankrupt's  insolvency  at  the  time  oi  such  pay- 
ment and  of  defendant's  knowledge  that  a 
preference  was  thereby  intended.  BergdoU  t. 
Harrigan  (C.  C.  A.,  3d  Cir.),  33  Am.  B.  R. 
394,  217  Fed.  943. 

819.  Painter  v.  Napoleon  Township  (D. 
€.,  Ohio),  19  Am.  B.  R.  412,  156  Fed.  289, 
holding  that  a  bill,  in  an  action  to  recover 
the  payment  of  a  township,  which  fails  to 
aU^e  that  the  enforcement  of  the  transfer 
constituting  the  alleged  preference  will  be 
to  enable  the  said  board  of  trustees  to  ob- 
tain a  larger  percentage  of  its  debts  than 
any  other  creditor  of  the  same  class,  is  de- 
murrable; Mayes  v.  Palmer  (C.  C.  A.,  8th 
car.),  31  Am.  B.  R.  225,  208  Fed.  97;  Utah 
Association  of  Creditmen  v.  Bovle  Furniture 
Co.  (Utah  Sup.  Ct.),  31  Am.  B.  R.  488,  136 
Pac.  672,  holdmg  that  an  allegation  substan- 
tially in  the  language  of  the  statute. is  suffi- 
cient.   See  Am.  B.  K.  Dig.  §  672. 

SufSciency  of  complaint  in  an  action  by  a 
trustee  to  set  aside  a  preference,  see  Lesser 
V.  Bradford  Realty  Co.,  17  Am.  B.  R.  624,- 
116  N.  Y.  App.  Div.  212,  101  N.  Y.  Supp. 
671,  affg.  16  Am,  B.  R.  123;  Wilson  v. 
Citizens'  Trust  Co.  (D.  C,  Ga.) ,  37  Am.  B.  R. 
86,  233  Fed.  607. 

A  petition  by  a  trustee  is  insufficient 
which  fails  to  allege  and  ^)rove  insolvency 
and  reasonable  cause  to  believe  that  a  pref- 
erence -was  intended.  In  re  Leach  (C.  C. 
A-,  6th  Cir.),  22  Am.  B.  R.  599,  171  Fed. 
622;  Taylor  v.  Nichols,  23  Am.  B.  R.  310, 
134  N.  Y.  App.  Div.  787  119  N.  Y.  vSupp. 
1042;  Rodolph  v.  First  Nat.  Bank  of  Tulsa 
(Sup.  a.,  Okla.),  28  Am.  B.  R.  897,  121  Pac. 
629:  Carey  v.  Donohue  (C.  C.  A.,  6th  Cir.), 
31  Am.  B.  R.  210,  209  Fed.  328;  revd.  on 
other  grounds,  240  U.  S.  430,  36  Am.  B.  R. 


704,  60  L.  Ed.  726,  36  Sup.  Ct.  386;  Crim  v. 
Rice  (C.  C.  A.,  2d  Cir.),  87  Am.  B.  R.  329, 
232  Fed.  670. 

A  trustee  may  sue  to  recovei^  property 
received  as  a  voidable  preference  without 
allegation  or  proof  of  a  demand  and  refusaL 
McCuUoch  V.  Davenport  Savings  Bank  (D. 
C,  la.) .  36  Am.  B.  R.  765,  226  Fed.  309. 

Suit  by  trustee  to  recover  deposits;  peti- 
tion.— ^A  petition  in  a  suit  by  a  trustee  in 
bankruptcy  under  section  60-b  of  the  Bank- 
ruptcy Act  to  recover  deposits  made  by  the 
bankrupts  with  the  defendants,  whic!i  alleges 
that  the  deposits  were  not  general,  that  the 
bankruptcy  had  no  right  to  chedc  against  the 
same,  and  that  the  defendant  had  the  de- 
posits made  upon  special  account  '*  for  the 
purpose  of  transferring  and  appropriating 
the  same  to  its  alleged  indebtedness,"  is 
sufficient  upon  general  demurrer.  Wilson  v. 
Citizens'  Trust  Co.  (D.  C,  Ga.),  37  Am.  B. 
R.  86,  233  Fed.  697. 

Action  to  compel  surrender  of  property; 
waiver, — ^Where  in  an  action  to  compel  the 
defendants  to  surrender  property  they  appear 
specially,  but  not  to  raise  the  question  of 
jurisdiction  of  their  persons,  and  daim  tl^at 
because  they  are  adverse  claimants  and  reside 
in  other  States  where  the  property  is  located, 
the  court  has  no  jurisdiction  to  make  any 
summary  order,  ana  no  motion  has  been  made 
to  quash  the  service  of  process  nor  any  ex- 
ception taken  to  it,  the  objection  will  be 
deemed  to  have  been  waived,  although  the 
service  was  invalid.  Alco  Film  Corporation 
V.  Alco  Film  Service  (C.  C.  A.,  2d  Cir.),  37 
Am.  B.  R.  307,  234  Fed.  55. 

880.  Crooks  v.  People's  Bank,  3  Am.  B. 
R.  238,  46  N.  Y.  App.  Div.  336,  61  N.  Y. 
Supp.  604;  In  re  Nelson  (D.  C,  Wis.),  1 
Am.  B.  R.  63,  98  Fed.  76;  Chism  v.  Bank 
(Sup.  Ct„  Miss.),  5  Am.  B.  R.  56,  27  So. 
610;  Hicks  v.  Langhorst  (C.  C.  A.,  Ohio).  6 
Am.  B.  R.  178;  Richter  v.  Nimmo,  6  Am.  B. 
R.  680,  64  N.  Y.  App.  Div.  619,  72  N.  Y. 
Supp.  1125;  Martin  v.  Bigelow,  7  Am.  B.  R. 
218,  38  N.  Y.  Misc.  298,  73  N.  Y.  Supp.  443 ; 
Brown  v.  Guichard,  7  Am.  B.  R.  515,  77  N.  Y. 
App.  Div.  642,  79  N.  Y.  Supp.  1127. 

Further  hearin^d— Where  in  a  suit  by  a 
trustee  in  bankruptcy  to  recover  alleged 
preferences,   it   appears   that   the   question, 
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trustee  to  recover  land  mortgaged  by  the  bankrupt  within  the  four  months' 
period  without  consideration,  a  plea  of  title^  derived  from  one  in  whose  favor 
the  land  c#urt  of  Masaachujsetts  had  decreed  the  registration  of  title  to  the 
land;  will  be  overruled.^^  A  proceeding  to  set  aside  an  ill^al  preference 
must  be  governed,  as  to  pleading  and  practice,  by  the  laws  and  rules  of  the 
court  wherein  it  is  instituted ;  if  instituted  in  a  Federal  court  it  is  governed 
by  the  Federal  equity  practice.'**  The  trustee  may  settle  or  compromise  a 
suit  to  recover  an  allied  voidable  preference,  when  deemed  advisable  for  the 
interests  of  the  creditors,  and  the  court  may,  in  its  discretion,  refuse  to  set 
aside  or  .vacate  the  agre^ment.'*'^ 

(7)  DOWBB  IN  PBOPSBTY  COVEBED  BT  PBEFEBElTriAL  TBANSFEE. A  wife's 

release  of  dower  can  survive  only  so  long  as  it  attends  the  conv^ance  of 
her  husband,  and  when  the  conveyance  of  the  husband  in  which  the  wife 
joins  is  set  aside  as  constituting  a  preference,  the  effect  is  to  revive  the  wife's 
right  of  dower."* 

f.  Property  or  its  valuew — (l)  In  osnebal, —  Similar  words  were  used  in 
the  law  of  1867.  The  option  of  suing  for  the  property  or  for  its  value  rests 
with  the  trustee.  These  words  are  doubtless  merely  expressive  of  the  rule 
of  law.  It  has  been  held  that  interest  should  be  allowed  either  from  the  time 
a  demand  was  made  upon  the  transferee  for  the  return  of  the  property  transr 
ferred,  or,  in  case  no  demand  was  made,  from  the  date  of  the  commencement 
of  a  suit  to  recover  such  property.**  Where  property  is  transferred  by  a  bank- 
rupt to  a  third  person  at  the  instance  of  a  creditor  and  the  money  received 
by  the  bankrupt  is  paid  to  the  creditor  the  trustee  cannot  recover  both  the 
property  and  the  money .**•  In  most  cases,  the  value,  t.  e„  damages,  fs 
demanded.  This  in  effect  ratifies  the  title  which  passed  through  the  prefer- 
ence.**^ The  liability  to  restore  or  repay  is  a  qitasi  contractual  obligation 
imposed  by  the  act  upon  the  preferred  creditor,  and  a  suit  in  assumpsit  rather 
than  trespass  is  the  proper  form,  in  those  jurisdictions  where  the  distinction 
between  ihese  classes  of  suits  is  still  retained.**®  Suits  to  recover  the  property 
in  specie  should  only  be  brought  where  it  can  be  identified  and  is  found  in 


whether  the  effect  of  an  assignment  of  ac- 
counts receiraible  by  the  bankrupt  would  be 
to  eniU>le  any  one  of  the  bankrupt's  creditors 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditors  of  the  same  clasa^ 
was  not  tried  out  at  the  hearing;  and  that  no 
finding  on  the  iesue  was  made  by  the  judge, 
the  issue  may  be  decittve  of  the  vaHdity  of 
the  assignment,  and  the  case  should  stand 
for  a  further  hearing  and  trial.  Rubenstein 
▼.  Lottow  (Mass.  Sup.  Ct.),  95  Am.  B.  R. 
24S,  220  Maae.  166,  107  N.  E.  718. 

891.  Morrie  v.  Small  (Cir.  Ct.,  Mass.),  20 
Am.  B.  R.  138,  160  Fed.  142. 

Saa.  Westall  V.  Avery  (C.  C.  A.,  4th  Cir.), 
22  Am.  B.  R.  673,  171  Fed.  026. 

398.  AppUcation  to  set  aside  settlement. — 
The  District  Court  may,  in  its  discretion, 
d&ij  the  petition  of  holders  of  liens  on  ^'  e 
bankrupt's  property,  who  had  not  presented 
their  claimsB  againet  the  estate,  to  set  aside 
and  vacate  an  agreement  by  the  trustee  in 
bankruptcy  to  settle  a  suit  to  have  a  mort- 
gage on  the  same  property  declared  invalid 
as  a  preference,  ana  to  compel  the  trustee  to 


prosecute  said  suit  to  final  judgment.    Stan- 
rod  &  Co.  V.  Utah  Implement- Vehicle  Co.  (O. 

C.  A.,  ^th  Cir.),  36  Am.  B.  R.  280,  223  Fed. 
617. 

894.  Matter  of  Lingafelter  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  656;  Marsh  v.  Walters 
(C.  C.  A.,  «th  Cir.),  34  Am.  B.  R.  86,  220 
Fed.  806. 

895.  Utah  Association  of  Oreditmen  v. 
Boyle  Furniture  Co.  (Utah  Sup.  Ct.),  31 
Am.  B.  R.  488,  136  Pac.  572;  Kaufman  v. 
Tredway,  196  U.  S.  271,  12  Am.  B.  R.  682, 
49  L.  Ed.  190,  25  Supi  Ct.  33;  Ourmen  v. 
Talcott  (D.  C,  N.  Y.),  23  Am.  B.  R.  672, 
176  Fed.  261,  holding  that  interest  ie  recov- 
erable from  the  date  on  which  the  goods  that 
were  transferred  as  a  preference  were  sold 
by  the  transferee. 

896.  Golden  &  Co.  ▼.  Loving  (Ct.  of  App.» 

D.  C),  33  Am.  B.  R.  460,  42  Wash.  L.  Rep. 
818. 

897.  Compare  Winslow  v.  Clark,  47  N.  Y. 
261. 

898.  Reber  v.  BSlis  Bros.  (D.  C,  Pfe.),  » 
Am.  B.  R.  667,  186  Fed.  318. 
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the  hands  of  the  person  preferred.  If  the  property  transferred  cannot  be 
restored  in  kind,  its  value  may  be  recovered.^^  If  the  trustee  proceeds  in 
equity  to  recover  the  actual  property  transferred,  he  is  only  entitled  to  a 
delivery  of  the  property  and  may  not  have  judgment  for  depreciation  or  other 
consequential  damages.*"*  If  a  transfer  be  made  within  the  four  months' 
period  in  part  for  a  present  consideration  and  in  part  payment  of  an  antece- 
dent indebtedness,  a  recovery  may  be  had  for  the  balance  of  the  value  of  the 
property  transferred  after  deducting  the  value  of  the  present  consideration.*'^ 
Where  the  preference  consists  of  suffering  or  permitting  a  judgment  which  has 
become  a  lien^  the  trustee  has,  it  is  thought,  the  option  of  suing  under  §  60-b 
or  imder  §  67-e.**^  Though  the  words  "recover  the  property  or  its  value"*** 
do  not  exactly  describe  the  purpose  of  such  a  suit  where  the  transaction  amounts 
to  a  preference,  nor  do  the  words  "  recover  and  reclaim  the  same  by  legal  pro- 
ceedings," ***  describe  the  purpose  where  the  transaction  is  a  fraudulent  trans- 
fer, the  prayer  of  the  bill  or  complaint  may  be  easily  adapted  to  the  circum- 
stances and  may  be  to  annul  the  lien  or  to  recover  possession  of  the  property  if 
seized  on  execution,  or  otherwise  as  the  facts  require.  In  any  event,  the  plead- 
ing should  show  a  demand  and  refusal  to  restore.***  Where  the  purchaser  has 
sold  the  property  and  the  evidence  shows  that  he  received  as  much  or  more  than 
the  trustee  could  have  realized  from  the  same  property,  he  will  not,  in  a  suit  by 
the  trustee  to  set  aside  the  preferential  transfer,  be  held  in  an  amount  in 
excess  of  the  proceeds  of  the  sale  by  him.*** 

(2)  Damages. —  If  the  suit  is  for  value,  the  judgment,  if  granted,  should 
be  for  the  worth  of  the  property,  not  the  amount  realized  under  the  execution 
sale  by  the  preferential  transferee.**^  He  is  also  entitled  to  the  gross  pro- 
ceeds.*** Nor  can  the  court  allow  by  way  of  reduction  of  damages  such 
amounts  as  the  preferred  creditor  has  paid  to  other  creditors  out  of  the  avails 


8S9.  McElvain  v.  Hardesty  (C.  C.  A.,  Sth 
Cir.),  22  Am.  B.  R.  920,  16&  Fed.  92. 

380.  Ernst  ▼.  Mechanics  and  Metala  Nat. 
Bank  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  289, 
201  Fed.  664,  aifg.  31  Am.  B.  R.  291,  200 
Fed.  2S7.  See  aame  case  on  Appeal  to  U.  S. 
Supreme  Court,  HotchkisB  v.  National  City 
Bank,  291  U.  S.  50,  31  Am.  B.  R.  291,  302, 
68  L.  Ed.  115,  34  Sup.  €t.  20. 

Depreciation. —  In  a  suit  in  equity  by  a 
trustee  in  bankruptcy  to  recover  specific  se- 
curities deponted  with  a  bank,  within  four 
months  of  bankruptcy,  the  plaintiff  cannot 
recover  for  depreciation  of  the  securities  in- 
termediate the  decision  of  the  original  suit 
in  the  District  Court  and  thdr  final  delivery, 
especially  where  the  parties  had  stipulated 
that  the  securities  might  be  sold  by  the 
bank  at  the  best  price  obtainable,  at  such 
times  aa  might  seem  best  to  its  officers. 
HotchkisA  V.  National  City  Bank  (C.  C.  A., 
ed  Cir.),  94  Am.  B.  R.  544,  223  Fed.  533. 

831.  In  re  Manning  (D.  C,  S.  Car.),  10 
Am.  B.  R.  500,  129  Fed.  181. 

88t.  See  In  re  Adams  (Ref.,  N.  Y.),  1  Am. 
B.  R.  04;  In  re  Gray,  9  Am.  B.  R.  647, 
47  N.  Y.  App.  Div.  554,  and,  perhaps,  S  70-e. 
See  also  bi  re  Mersman  (Ref.,  N.  Y.),  7  Am. 
B.  R.  46. 


888.  Bankr.  Act,  |  OO-b. 

884.  Bankr.  Act,  |  d7-a. 

886.  In  re  Phelps  (Ref.,  N.  Y.),  3  Am.  B. 
R.  996;  Schuman  v.  Flickenertein,  Fed.  Caa 
12,826. 

886.  Allen  v.  McMannes  (D.  C,  Wis.),  19 
Am.  B.  R.  276,  156  Fed.  615. 

As  to  recovery  of  proceeds  of  sale  of  goods 
preferentially  trlmsferred,  where  such  goods 
were  retained  imder  agreement  with  a  re- 
ceiver in  bankruptcy,  see  Ommen  v.  Talcott 
(D.  C,  N.  Y.),  29'  Am.  B.  R.  672,  175  Fed-. 
859,  revd.  in  part  26  Am.  B.  R.  689,  188 
Fed.  401. 

887.  An  action  of  assumpsit  by  a  trustee 
in  bankruptcy  to  recover  the  actual  amoimt 
at  which  a  creditor  received'  and  accepted 
property  from  the  bankrupt  as  a  payment 
upon  its  claim,  alleged  to  constitute  a  pref- 
erence, is  not  objectionable  because  it  does 
not  iqypear  that  ttie  creditor  received  money 
or  money's  worth  for  the  property.  Steams 
Salt  ft  Lumber  Co.  v.  Hammond  (C.  C.  A., 
6th  Cir.),  99  Am.  B.  R.  484,  ^17  Fed.  669; 
Clarion  Bank  v.  Jones,  21  Wall.  925. 

888.  Traders'  Bank  v.  Campbell,  14  Wall. 
87. 
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of  the  property  tranBfetre(f^    If  the  latter  includes  exempt  artides,  thear 
value  cannot  be  included  in  the  judgment.'^ 

(3)  C08T8. —  ThiB  is  regulated  by  the  law  and  rules  of  practice  applicaUe 
to  the  court  where  the  suit  is  brought^^ 

IV.  SET-OFF  OF  A  SUBSBQUBHT  CSBDIT. 

a.  Prior  to  amendments  of  1903. —  Subsection  c  which,  standing  by  itself, 
seems  clear  ^lough,  was  wrenched  and  twisted  and  fought  over  by  the  bar 
and  the  courts  in  an  effort  to  escape  the  innocent  preference  doctrine  of 
Carson  v.  Chicago  Title  &  Trust  Co.  The  controversy  raged  about  the  word 
"recoverable/^  The  question  was  whether  this  had  reference  to  a  voidaWe 
preference  only  or  also  to  a  mere  preference  in  fact.  If  the  former,  then 
subsequent  credits  after  a  payment  in  due  course  of  trade  could  not  be  set 
off,  and  the  creditor  not  only  found  the  door  of  the  court  shut  to  him  if  he 
refused  to  surrender,  but  the  estate  to  be  distributed  increased  by  his  goods 
sold,  perhaps,  on  the  strength  of  the  confidence  inspired  by  such  payment. 
Nothing  could  be  more  inequitable.  On  the  other  hand,  some  courts  gave  a 
wide  meaning  to  the  subsection  and  declared  it  applicable  even  to  the  technical 
preference  defined  in  subsection  a.  The  question  did  not  reach  the  Supreme 
Court  before  the  amendatory  act  But  it  was  held  in  very  exhaustive  opinions 
both  by  Referee  James  and  by  Judge  Shiras  of  the  Northern  District  of  Iowa 
that  this  subdivision  of  the  section  applies  only  to  cases  where  the  preferred 
creditor  is  compelled  against  his  will  to  return  what  he  has  received  and  is 
therefore  limited  to  proceedings  taken  under  subsection  b  and  does  not  apply 
to  a  case  where  he  seeks  to  enforce  a  claim  which  the  trustee  recites  under 
section  57-g  on  the  ground  of  preference.**^  The  authorities  each  way  are 
indicated  in  the  foot-note."* 

b.  Meaning  of  sabsection  c. —  Nor  is  it  likely  now  that  it  will  be  necessary 
to  determine  the  question.  The  cases  which  attempt  to  enlarge  its  meaning 
all  turn  on  the  manifest  inequity  of  doing  otherwise.  Such  inequity  no 
longer  exists.  Only  voidable  preferences  need  now  be  surrendered.  Com- 
mon sense  and  syntax  connect  the  word  "recoverable"  in  subsection  c  with 


889.  North  v.  House,  Fed.  Caa.  10,810. 

840.  Grow  ▼.  Ballard,  Fed.  Gas.  5,846; 
Brock  V.  Terrm,  Fed.  Caa.  1,914. 

841.  Compare  Collins  v.  Oray,  Fed'.  Cas. 
3,013. 

Contribution  by  one  compeUed  to  surren- 
der preference. — A  preferred  creditor  of  a 
bankrupt,  who  has  been  compelled  to  sur- 
render his  preference  in  a  suit  by  the  trustee 
in  bankruptcy,  is  benefited  thereby  as  an  un- 
secured creditor,  and  is  bound  to  contribute 
ratably  as  a  general  creditor  toward  payment 
of  counsel  fees  rendered  in  the  commencement 
and  prosecution  of  the  preference  suit  in  the 
name  of  the  trustee  and  with  his  consent. 
Matter  of  Stearns  Salt  &  Lumber  Co.  (C.  C. 
A.,  6th  Cir.),  35  Am.  B.  R.  264,  226  Fed.  1. 

848.  In  re  Christensen  (D.  C,  la.),  4  Am. 
B.  R.  202,  101  Fed.  802. 

848.  Compare  KimbaU  y.  Rosenham  Co. 
(C.  C.  A.,  Sth  Cir.),  7  Am.  B.  R.  718,  114 
Fed.  85;  Morey  Mfg.  Co.  v.  Schiffer  (C.  0. 
A.,  8th  Cir.),  7  Am.  B.  R.  670,  114  Fed.  447; 
Cans  y.  Ellison  (C.  C.  A.,  3d  Cir.),  8  Am. 


B.  R.  153,  114  Fed.  734;  Kahn  y.  Export, 
etc.,  Co.  (C.  C.  A.,  6th  Or.),  8  Am.  B.  R.  167, 
116  Fed.  290;  McKey  v.  Lee  (C.  C.  A.,  7th 
Cir.),  5  Am.  B.  R.  267,  105  Fed.  923;  In 
re  Ryan  (D.  C,  HI.),  6  Am.  B.  R.  396.  106 
Fed.  760;  In  re  Sechler  (D.  C,  Kan.),  5 
Am.  B.  R.  579,  106  Fed.  484 ;  In  re  Southern, 
etc.,  Co.  (D.  C,  Ga.),  6  Am.  B.  R.  633,  HI 
Fed.  518;  In  re  Thompson's  Sons  (Ref.,  Pa.), 

6  Am.  B.  R.  663;  affd.  s.  c,  7  Am.  B.  R  214, 
112  Fed.  661 ;  In  re  Soldosky  (D.  C,  Minn.), 

7  Am.  B.  R.  123,  111  Fed.  511;  with,  contrct, 
In  re  Arndt  (D.  C,  Wis.),  4  Am.  B.  R.  773, 
104  Fed.  234;   In  re  Keller   (D.  C,  Iowa), 

6  Am.  B.  R.  334,  109  Fed.  118;  In  re  Oliver 
(D.  C,  Mo.),  6  Am.  B.  R.  626,  109  Fed.  784; 
In  re  Steers  Lumber  Co.  (D.  C,  K  Y.),  6 
Am   B.   R.    315,   110  Fed.   738;    affd.  a.   c, 

7  Am.  B.  R.  332,  112  Fed.  406;  In  re  Bailey 
(D.  C,  Vt.),  7  Am.  B.  R.  26,  112  Fed.  406; 
In  re  Jones  (D.  C,  S.  Car.),  10  Am.  B.  IL 
513,  123  Fed.  128.  A  summary  of  cases  pro 
and  con  will  be  found  in  In  re  Topliff  (D,  C^ 
Mass.)  8  Am.  B.  R.  141,  114  Fed.  323. 
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^'  recover '"  in  subBection  b.  Standing  alone,  subsection  a  is  nothing  but  an 
explanation  or  definition  of  a  preferenca  The  latter  is  not  recoverable,  unless 
the  element  of  reasonable  cause  to  believe  appears.  Only  against  a  prefer^ 
ence  so  recoverable  then  may  subsequent  credits  granted  the  debtor  be  set  off. 
The  cases  holding  this  doctrine  are  thought  still  in  point.  The  practitioner 
should,  however,  note  that  to  entitle  to  the  set-off,  the  credit  must  be  "  in  good 
faith,"  "  without  security,"  ***  and  result  in  "  property  which  becomes  a  part 
of  the  debtor^s  estate;"  also,  that  any  payments  on  the  new  credit  must  be 
deducted  before  the  set-off  is  allowed.  If  the  creditor  acted  in  good  faith, 
extended  credit  without  security,  and  the  money  or  property  actually  passed 
into  the  debtor's  possession,  he  is  entitled  to  the  set-off,  and  he  need  not  show 
that  the  money  or  property  remained  in  the  debtor^-s  possession  until  his 
bankruptcy.***^  The  right  of  the  creditor  to  set  off  a  new  credit  given  in  good 
faith  is  restricted  to  the  amount  of  the  new  credit  remaining  unpaid  at  the 
time  of  the  adjudication.^^  The  rule  stated  in  this  subsection  is  an  extension 
of  that  phrased  in  §  68-a.'*''^  Here  there  is  not  that  mutuality  of  debt  required 
there.     Wei^  there,  subsection  c  would  be  unnecessary. 

V.  PS£F£fiBHC£S  TO  BANKRUPTS  ATTORNEY. 

a.  In  general. —  In  connection  with  subsection  d  relative  to  preferences 
to  bankrupt's  attorney,  §  64rb  (3),  on  attorney's  priorities,  should  also  be 
read.  The  services  referred  to  in  section  64-b  (3)  are  those  already  rendered, 
while  the  services  referred  to  in  this  subsection  are  those  "  to  be  rendered," 
which  are  paid  for  in  advance  "  in  contemplation  of  the  filing  of  a  petition 
by  or  against "  the  bankrupt.  The  compensation  for  the  latter  services  depends 
both  as  to  payment  and  amount  on  the  acts  of  the  parties,  and  what  the 
statute  does  is  to  recognize  the  validity  of  the  payment,  but  subjects  the  rea- 
sonableness of  the  amount  to  the  supervision  of  the  court.^**®     Section  60-d 


34i.  Compare  In  re  Tanner  (Ref.,  N.  Y.), 
6  Am.  B.  R.  196. 

846.  Kaufman  v.  Tredway,  195  U.  S.  271, 
12  Am.  B.  R.  682,  49  L.  Ed.  190,  25  Sup.  Ct 
33;  In  re  Morrow  &  Co.  (D.  C.,  Ohio),  13 
Am.  B.  R.  392,  134  Fed.  686 ;  Price  v.  Derby- 
shire Coffee  Co.,  21  Am.  B.  R.  280,  128  N.  Y. 
App.  Div.  472,  112.  N.  Y.  Supp.  830;  Grandi- 
son  V.  Nat.  Bank  of  Commerce  of  Rochester 
(C.  C.  A.,  2d  Cir.),  36  Am.  B.  R.  438,  231 
Fed.  800. 

Property  must  become  part  of  estate. — 
In  the  case  of  Bank  of  Wayne  v.  Gold  (N. 
Y.  App.  Div.),  26  Am.  B.  R.  722,  146  N.  Y. 
App.  Div.  296,  130  N.  Y.  Supp.  942,  the 
ccoirt  says:  ''Counsel  for  appellant  further 
urges  that  in  any  event  it  was  entitled  to 
recover  certain  advances  made  by  it  in  connect 
tion  with  the  mortgaged  property  after  it 
had  taken  possession  thereof  under  the  mort- 
gage, and  Defore  the  bankruptcy  proceedings 
were  begun.  This  claim  is  made  under  sub- 
division '  c '  of  section  60  of  the  Bankruptcy 
Act.  Reference  to  thia  provision  of  the  act 
discloees  that  the  further  credit  given  the 
debtor  by  the  creditor,  which  may  be  set  off 
as  therein  provided,  must  not  only  be  given 
in  good  faith  and  without  security,  but 
must  also  result  in  property  which  becomes 
a  part  of  the  debtor's  estate.     Collier  on 


Bankruptcy  (8th  ed.),  p.  677.  Whether  any 
recovery  for  such  alleged  expenditure  could 
in  any  event  be  had  in  the  present  action  it 
10  unnecessary  now  to  determine;  for  the 
proof  does  not  disclose  that  any  part  thereof 
resulted  in  any  advantage  to,  or  increase  of, 
the  mortgaged  property.  Having  apparently 
voluntarily  relinquished  possession  of  the 
mortgaged  property  without  then  making  any 
claim  on  account  of  such  expenditure  and  the 
proceeds  of  the  sale  being  now  in  the  pos- 
session of  the  trustee,  it  would  seem  that  the 
proper  method  to  collect  such  amount,  if 
any,  as  it  jnay  be  entitled  to  receive  because 
of  this  claim  would  be  by  presentation  thereof 
in  the  orderly  course  of  the  administration 
of  the  bankrupt's  estate  in  the  bankruptcy 
court." 

346.  Orandison  v.  Nat.  Bank  of  Commerce 
of  Rochester  (C.  C.  A.,  2d  Cir.),  36  Am. 
B.  R.  438,  231  Fed.  800. 

347.  See  an  effort  to  connect  the  two  in 
In  re  Ryan  (D.  C,  111.),  6  Am.  B.  R.  396, 
106  Fed.  760. 

848.  Furth  v.  Stahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439;  Pratt  v.  Bothe  (C.  0.  A., 
eth  Cir.),  12  Am.  B.  R.  629,  130  Fed.  670. 

Exception  in  favor  of  attorneys. —  In  the 
case  of  In  re  Kress  (D.  C,  K  Y.),  3  Am. 
B.  R.  187,  190,  96  Fed.  816,  Brown,  J.,  used 
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is  a  part  of  the  original  bankruptcy  act  of  1898  and  intended  by  Congress 
to  be  a  part  of  the  uniform  syBtem  of  bankruptcr^  to  be  consistently  adminis- 
tered by  the  courts  given  jurisdiction."*  A  payment  of  money  or  a  transfer, 
of  property  by  a  bankrupt  made  in  contemplation  of  bankruptcy  to  an  attor- 
ney or  counselor  in  consideration  of  future  professional  serviceSy  does  not 
constitute  a  preference  under  §  60-b.***  The  transfer  to  the  attorney  for  his 
services  must  relate  solely  to  contemplated  bankruptcy  and  may  not  cover 
compensation  for  other  services.'*^  The  only  l^al  services  which  may  be 
paid  or  secured  under  this  provision  are  those  directly  connected  with  the  bank- 
ruptcy proceeding;  it  was  not  the  intent  that  an  honest  insolvent  should  lose 
the  benefit  of  the  act  because  he  had  no  cash  in  hand  with  which  to  pay  a 
lawyer  to  prepare  the  petition  and  schedules ;  but  Us  to  past  services  the  daim 


the  foUowiag  language:  "  While  by  the  ^- 
eral  terms  of  the  act,  the  debtor  ia  required 
to  turn  over  all  his  iinezempt  property  to 
the  trustee,  an  exception  is  here  created  in 
favor  of  an  arttomey,  to  a  reasonable  anroont, 
for  services  to  be  rendered  to  the  debtor  in 
bankruptcy;  although  this  is  valid  so  far 
only  as  subsequentlv  approved  by  the  court. 
The  charges  to  be  'approved'  are,  I  cannot 
doubt,  for  the  «ame  services  which  the  '  fee ' 
is  designed  to  be  allowed  for  under  section 
64,  subd.  b,  par.  3.  Both  paragraphs  are  to 
be  construea  together,  so  that  it  becomes 
immaterial  in  the  result  whether  the  attor- 
ney obtains  his  ccMnpensation  in  the  first 
instance  from  the  bankrupt  under  section  00 
refunding  what,  if  anytniAg,  is  disallowed 
by  the  court,  or  whether  he  waits  for  an  al- 
lowance by  the  court  under  section  64.  The 
latter  is  evidently  the  more  convenient  and 
desirable  practice,  and  considering  that 
prior  payment  for  an  attorney's  services  to 
the  bankrupt  is  expressly  allowed  by  section 
60,  I  cannot  agree  to  any  such  construction 
of  the  act  as  would  deprive  the  attorney  of  a 
proper  compensation  for  a  necessary  service, 
merely  because  he  did  not  take  it  out  of  the 
estate  at  his  own  estimate  in  advance." 

The  transfer  of  an  automobile  to  an  attor- 
ney by  a  bankrupt  prior  to  bankruptcy,  the 
proceeds  of  a  sale  thereof  to  be  applied  on  ac- 
count of  disbursements  and  fees  for  services 
rendered  and  to  be  rendered,  is  not  invalid, 
where  it  appears  that  a  reasonable  fee  for 
services  rendered  to  the  date  of  the  transfer 
was  equal  to  the  value  of  the  property  trans- 
ferred, since  hy  section  60-b,  a  debtor,  in  con- 
templation of  bankruptcy,  may  fully  pay  an 
attorney  reasonable  compensation  for  services 
to  be  rendered,  and  it  is  immaterial  whether 
the  payment  is  made  at  or  after  the  pro- 
fessional engagement  is  entered  into.  In  re 
Cummins  (D.  C,  N.  Y.),  28  Am.  B.  R.  385, 
196  Fed.  224. 

849.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  AnL  B.  R.  1,  5,  52  L.  Ed.  1046,  28 
Sup.  Ct.  621. 

850.  In  re  Wood  ft  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  6,  52  L.  Ed.  1046,  28 
Sup.  Ct.  621 ;  HafTenberg  v.  Chicago  Title  k 
Trust  Co.  ( C.  C.  A.,  7th  Cir. ) ,  27  Am.  B.  R. 
708,  102  Fed.  874. 


Future  services.— In  re  Furth  v.  StaU, 
205  Pa.  St.  439, 10  Am.  B.  R.  442,  Mr.  Justice 
Mitchell,  after  quoting  section  60^,  says: 
"A  pledge  or  payment  for  a  consideration 
given  in  the  present  or  to  be  given  in  the 
future,  whether  in  money  or  goods  or  services, 
is  not  a  preference.  The  obj^  of  prohibiting 
preferences  is  to  prevent  favoritism,  whether 
for  secret  benefit  to  himiself  or  other  reason 
among  a  debtor's  creditors  who  ought  in  fair- 
ness to  stand  on  the  same  footing.  A  trans- 
action by  which  the  debtor  parts  with  some- 
thing now,  in  return  for  something  he  ac- 
quires or  is  to  acquire  in  the  future,  is  not 
within  the  mischief  the  act  was  aimed 
against.  Section  60,  therefore,  expressly 
recognizes  this  class  of  transactions,  out  as 
it  is  capable  of  abuse,  provides  for  a  re- 
examination and  reduction  if  necessary  to  a 
reasonable  amount,  by  the  court  on  petition 
of  the  trustee  or  a  creditor." 

This  same  section  was  before  the  court  of 
appeals  for  the  sixth  circuit  in  the  case  of 
Pratt  ▼.  Bothe  (C.  C.  A.,  6th  Cir.),  1«  Am. 
B.  R.  529,  130  Fed.  670.  In  that  case  Judge 
Severans,  speaking  for  the  court,  said:  "It 
would  rather  seem  that  Congress,  engaged, 
as  many  signs  indicate,  in  guarding  the  as- 
sets of  those  in  contemplation  of  bankruptcy, 
to  the  end  that  they  might  be  brought  with- 
out unnecessary  expenditure  to  the  hands  of 
the  trustee  for  distribution  to  creditors,  while 
it  would  not  deny  to  the  debtor  the  right  to 
employ  and  pay  for  lepal  assistance  in  his 
affairs  during  that  critical  period,  yet  pro- 
posed a  restraint  upon  that  privilege  by  re- 
quiring that  such  payment  should  be  reason- 
able in  amount  —  in  short,  proposed  to  apply 
to  the  incipient  stage  of  baiJcruptcy  the 
provident  economy  which  it  sought  to  apply 
to  the  administration  of  the  bankrupt  estate. 
It  may  have  been  thought  that  there  was 
the  same  reason  for  such  restraint  at  that 
stage  of  affairs  as  subsequently.  And  it  is 
to  be  observed  that  the  transaction  would  not 
become  the  subject  of  revision  unless  bank- 
ruptcy ensued.  It  put  attomevs,  solicitors 
and  proctors  in  no  worse  position  than  it 
did  some  classes  of  those  naving  business 
with  the  debtor." 

851.  Tripp  V.  Mitschrich  (C.  0.  A..  8th 
Cir.),  31  Am.  B.  R.  662,  211  Fed.  4M. 
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of  the  lawyer  is  no  better  than  that  of  any  other  creditor.^^  If  the  services 
performed  were  reasonably  necessary  for  the  protection  of  the  interests  of 
the  bankrupt,  in  contemplation  of  bankruptcy,  compensation  may  be  made 
therefor  out  of  the  bankrupt  estate;  the  only  question  open  in  suph  a  case  being 
the  reasonableness^  of  the  charge.**^  The  law  gives  him  the  option,  either  of 
collecting  his  compensation  in  advance  or  of  asking  its  allowance,  as  entitled 
to  priority,  under  §  64-b  (3);  with,  however,  this  exception,  that,  if  he  elects 
to  pursue  the  former  and  presumably  more  tempting  method,  the  court  has  the 
power  to  inquire  into  the  payment  and  the  trustee  to  recover  any  excess  for 
the  benefit  of  the  estata*"  T^is  re-examination  has  been  held  merely  a  part 
of  the  proceeding  and  therefore  not  affected  by  the  now  abrogated  doctrine 
that  suits  to  recover  preferences  must  be  brought  in  the  State  courts;"^  and 
where  this  method  is  pursued  the  amount  thus  attempted  to  be  used  is 
subject  to  revision  in  the  court  of  original  jurisdiction,  and  not  elsewhere.*" 
Where  payments  are  made  to  an  attorney  in  the  settlement  of  a  running 
account,  he  is  in  the  same  position  as  any  other  creditor  whose  claim  has  been 
paid  within  the  four  months'  period.^^  The  general  subject  of  the  employ- 
ment and  compensation  of  attorneys  is  considered  elsewhere.**® 

b.  Practice. —  Section  60-d  is  sui  generis  and  does  not  contemplate  the  bring- 
ing of  plenary  suits  for  the  recovery  of  preferential  transfers  in  any  juris- 
diction. It  recognizes  the  temptation  of  a  failing  debtor  to  deal  too  liberally 
with  his  property  in  employing  counsel  to  protect  him  in  view  of  financial 
reverses  and  probable  failure.  It  recognizes  the  right  of  such  debtor  to  have 
the  aid  and  a*dvice  of  counsel  and  in  contemplation  of  bankruptcy  proceedings 
which  shall  strip  him  of  his  property  to  make  provisions  for  a  reasonable 
compensation  to  his  counsel,  and  in  view  of  the  circumstances  the  act  makes 
provision  that  the  bankruptcy  court  administering  the  estate  may  if  the  trus- 
tee or  any  creditor  questions  the  transaction,  re-examine  it  with  a  view  to  a 


S58.  Magee  v.  Fox  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  161,  229  Fed.  395. 

8SS.  Matter  of  UmmpliTejs  { D.  C,  N.  Car.) , 
34  Am.  B.  R.  665,  221  Fed. -997.  In  the  case 
of  In  re  Wood  &  Henderson,  210  U.  S.  246,  20 
Am.  B.  R.  1,  52  L.  Ed.  1046,  2S  6up.  Ct.  621, 
the  court  said:  ''The  act  recognize»  the 
right  of  *  •  *  «  debtor  to  have  the  aid 
and  advice  of  counsel,  and,  in  contemplation 
of  bankruptcy  proceedings  which  shall  strip 
him  of  his  property,  to  make  provisions  for 
reasonable  compensation  to  his  counsel.  And 
in  view  of  the  circumstances,  the  act  makes 
provision  that  the  bankruptcy  court  admin- 
istering the  estate  may,  if  the  trustee  or 
any  creditor  question  the  transaction,  re- 
examine it  with  a  view  to  a  determination  of 
its  reasonaibleness." 

What  constitutes  transfer  in  contempla- 
tion of  bankruptcy. —  The  fact  that  it  might 
have  occurred  to  a  bankrupt  when  he  made 
an  assignment  for  the  benefit  of  creditors 
that  proceedings  in  bankruptcy  might  there- 
after oe  instituted  either  by  or  against  him, 
and  that  the  attorney  to  whom  the  collection 
of  moneys  was  intrusted  might  deduct  his 
fees  therefrom,  coupled  with  the  fact  that 
he  afterwards  attempted  to  do  so,  cannot  be 
considered  as  a  payment  in  contemplation  of 
the  filing  of  a  petition  in  bankruptcy,  within 


the  meaning  of  subdivision  d.  Matter  of 
Galler  (D.  C,  N,  J.),  32  Am.  B.  R.  629, 
216  Fed.  558. 

864.  But  compare  In  re  Stolp  (D.  C,, 
Wis.).  2ft  Am.  B.  R.  32,  199  Fed.  488,  hold- 
ing that  the  services  must  be  actually  ren- 
dered, if  at  all,  before  the  institution  of 
bankruptcy  proceedings,  and  the  payment  or 
transfer  specified  in  subsection  d  cannot  ap- 
ply to  services  rendered  as  specified  in  section 
64-b,  providing  for  an  allowance  to  the  bank- 
rupt's attorney  as  part  of  the  cost  of  admin- 
istration, since  the  latter  section  refers  to 
services  rendered  after  the  bankruptcy  pro- 
ceedings are  instituted,  to  aid  the  bankrupt 
in  performing  his  duties  under  the  Act. 

8M.  In  re  Lcwin  (D.  C,  Vt.),  4  Am.  B. 
R.  632,  103  Fed.  850.  The  purpose  and  in- 
tent %{  this  section  has  been  carefully  con- 
sidered in  the  case  of  In  re  Habegger  (C. 
C.  A.,  8th  Cir.),  15  Am.  B.  R.  198,  71  C.  C. 
A.  607,  139  Fed.  123. 

856.  Lazarus  v.  Prentice  (Sup.  Ct.,  U.  S.), 
234  U.  S.  263,  32  Am.  B.  R  559,  68  L.  Ed. 
1305,  34  Sup.  Ct.  851. 

867.  In  re  Shiebler  &  Co.  (D.  C,  N.  Y.), 
20  Am.  B.  R.  777,  163  Fed.  645, 

868.  See  discussion  under  Section  Sixty-two 
of  this  work. 
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determination  of  ite  reasonableness.^^  TIub  section  added  a  feature  to  the 
bankruptcy  act  not  found  in  former  acts  regulating  practice  and  procedure  in 
bankruptcy,  therefore,  adjudications  upon  other  provisions  of  the  bankruptcy 
act  or  concerning  the  judiciary  acts  giving  jurisdiction  to  the  courts  of  the 
United  States  have  no  binding  efiPect  in  the  construction  of  this  section.'^ 
There  is  no  provision  for  the  enforcement  of  this  section  in  another  court 
of  bankruptcy,  where  the  bankrupt  may  be  personally  served  with  process  in 
a  plenary  suit;  such  court  is  not  given  authority  to  re-examine  the  trans- 
action.^^ A  State  court  has  no  jurisdiction  to  re-examine  the  transfer  of 
property  to  counsel.***  The  practice  on  proceedings  of  this  character — the 
attorney  being  usuaUy  an  officer  of  the  court— is  both  simple  and  summary. 
Being  rarely  resorted  to,  there  are  no  stated  rules  or  forms  applicable.  The 
amount  paid  must  appear  in  Schedule  B  (4)  of  a  voluntary  petition.  Pro- 
ceedings to  test  the  propriety  of  payments  to  an  attorney  for  aU  services, 
namely,  those  rendered  before  the  payment,  as  well  as  those  services  to  be 
rendered  in  the  bankruptcy  proceeding  itself,  should  be  taken  in  the  form  of  a 
motion  to  fix  the  allowance  and  for  an  order  directing  the  return  of  the 
balance  unless  an  issue  is  raised.*^  The  motion  may  be  heard  on  affidavits 
or  orally.  A  suit  to  recover  will  rarely  be  necessary;  though  an  order  to 
restore,  if  not  obeyed,  is  perhaps  not  now  the  foundation  for  a  proceeding 
in  contempt.***  Since  this  section  makes  no  prdvision  for  the  service  of 
process,  it  seems  that  such  reasonable  notice  should  be  given  to  the  parties 
affected,  either  by  mail  or  otherwise  as  the  court  shall  direct,  so  that  an 
opportunity  may  be  given  them  to  appear  in  court  and  contcfbt  the  reason- 
ableness of  the  charges  in  question.*^  Any  notice  to  the  attorney  directed 
bv  the  court  is  sufficient.*** 

0.  Illustrative  cases. —  Other  cases  which  have  originated  under  this  sdbeec- 
tion  are  collated  in  the  foot-note.**^ 


869.  In  re  Wood  &  Henderson,  210  U.  S. 
246,  20  Am.  6.  R.  1,  5,  52  L.  Ed.  1046,  28 
Sup.   Ct.   621. 

360.  In  re  Wood  ft  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28 
Sup.  Ct.  021. 

361.  In  re  Wood  ft  Henderaon,  210  U.  €. 
246,  20  Am.  B.  R.  1,  5,  62  L.  Ed.  1046,  28 
Sup.  Ct.  621. 

863.  In  re  Wood  ft  Henderson,  210  U.  S. 
246,  20  Am.  B.  R.  1,  5,  52  L.  Ed.  1046,  28 
fc>up.  Ct.  621. 

363.  In  re  Shiebler  ft  Co.  (D.  C,  N.  Y.), 
20  Am.  B.  R.  777,  163  Fed.  645;  Tripp  ▼. 
Mitschrlch  (C.  C.  A.,  8th  Cir.),  31  Am,  B. 
R.  602,  211  Fed.  424.  In  In  re  Wood  ft 
Henderson,  210  U.  S.  246,  20  Am.  B.  R.  1, 
5,  52  L.  Bd.  1046,  28  Sup.  Ct.  621,  Mr.  Justice 
Day  said,  referring  to  section  60-d :  '**  This 
section  does  not  undertake  to  provide  for  a 
plenary  •  suit,  but  for  an  examination  and 
order  in  the  course  of  the  administration  of 
the  estate  with  a  view  to  permitting  only  a 
reasonable  amount  thereof  to  be  deducted 
from  it  because  of  payments  of  money  or 
transfers  of  property  to  attorneys  or  counsel- 
lors in  contemplation  of  bankruptcy  proceed- 
ings.'* 

864.  Comingor  v.  Louisville  Trust  Co.,  184 
U.  6.  18,  7  Am.  B.  R.  421,  49  L.  Ed.  413, 


22  Sup.  Ct..  293.    Compare  In  re  Sims,  Fed. 

Payment  to  attoraey  in  contemplation  of 
bankruptcy;  recovery  of  excess. —  A  petition 
by  a  truatee,  for  a  re-examination  by  the 
court  of  payments  by  a  debtor  to  an  attorney 
in  contemplation  of  bankruptcy,  is  a  condition 
precedent  to  any  determination  by  the  referee 
that  any  portion  of  the  amount  paid  to  an 
attorney,  as  specified  in  the  section,  may  be 
recovered  by  the  trustee  for  the  benefit  of 
the  estate  as  an  excess  over  and  above  what 
is  reasonable.  Matter  of  Union  Dredging  Co. 
(D.  C,  Del.),  36  Am.  B.  R.  655,  225  Fed.  188. 

366.  In  re  Wood  ft  Henderson,  210  U.  S. 
246,  20  Am.  B.  R  1,  5,  62  L.  Ed.  1046,  28 
Su^p.  Ct.  621 ;  HafiTenberg  v.  Chicago  Title  ft 
Trust  Co.  (C.  C.  A.,  7th  CHr.),  27  Am.  B.  R. 
708,  192  Fed.  874. 

366.  In  re  Lewin  (D.  C,  Vt),  4  Am.  B.  R. 
632,  103  Fed.  860. 

867.  In  re  Lewin  (D.  C,  Vt.),  4  Am.  B. 
R.  632,  103  Fed.  860;  In  re  Kross  (D.  C. 
N.  Y.),  3  Am-.  B.  R.  187,  96  Fed.  816;  In 
re  <5oodwin,  2  N.  B.  N.  Rep.  446;  In  re 
Tollett,  2  N.  B.  N.  Rep.  1096;  In  re  Corbett 
(D.  C,  Wis.),  6  Am.  B.  R.  224,  104  Fe\ 
872.  Compare  also,  under  the  law  of  1867, 
In  re  Sidle,  Fed.  Cas.  12,844;  In  re  ISmB. 
Fed.  Cas.  12,688. 


SECTION   SIXTYONE. 


DEPOSITORIES  FOR  MONET. 

§  61.  Depositories  for  Money. — a  Courts  of  bankruptcy  shall  desig- 
nate, by  order,  banking  institutions  as  depositories  for  the  money  of 
bankrupt  estates,  as  convenient  as  may  be  to  the  residences  of  trus- 
tees, and  shall  require  bonds  to  the  United  States,  subject  to  their 
approval  to  be  given  by  such  banking  institutions,  and  may  from  time 
to  time  as  occasion  may  require,  by  like  order  increase  the  number  of 
depositories  or  the  amount  of  any  bond  or  change  such  depositories. 


Analogovs  proviuons:     In  U.  S.:     None  in  the  law;  but  see  Oeneral  Order  XXVIII  under 
the  law  of  1867. 
In  £ng.:     See  misoellaneous  proviBions  in  General  Rules. 
Cross-referenoes:     To ^ the  law:     Distribution  of  consideration  of  composition  on  confirma- 
tion, I  12-e. 
Duty   of  trustee  to  deposit  money   in   designated   depositary,   and   disbursement 

thereof,  S  47-a(3)  (4). 
Filing  bond4  and  suits  thereon,  §  50-h. 
To  the  General  Orders:     Payment  of  money  deposited  by  check  or  warrant,  XXIX. 


SYNOPSIS  OF  SECTION. 

I*  Depositories  for  Money,  929. 

a.  Designation  of  banks,  929. 

b.  Depository  to  gvoe  bond;  suit  thereon,  930. 

c.  Disbursement  of  moneys  by  depositories,  930. 


I.  DEPOSITORIES  FOR  MONEY.^ 

a.  Designation  of  banks. —  This  section  is  new.  Under  the  law  of  1867, 
the  practice  was  the  same,  but  rested  on  the  authority  of  a  general  order 
merely.^  The  provisions  of  this  section  and  of  section  4:7-a  (3)  are  manda- 
tory in  form  and  should  not  be  departed  from  unless  the  consent  of  all 
interested  parties  has  been  obtained.^  The  designation  of  banks  is  usually 
made  by  a  standing  ordeB  of  the  district  court. 

1.  See  also  Am.  B.  R.  Dig.  §  &80.  designated  depository,  pays  therefrom  to  the 

S.  Act  of  1867,  General  Order  XXVII.  bankrupt  the  amount  set  apart  to  him  as 

8.  Huttig'Manfg.  €o.  y.  Ed-wards  (G.  G.  A.,  ezem^pt,  as  soon  as  set  apart,  oy  and  with  the 

8th  Gir.),  20  Am.  B.  R.  a4&,  354,  160  Fed.  approval   of  the   referee,  he  should   not  be 

619.  required  to  repay  and  deposit  such  sum  in  a 

Liability    of    trustee. —  Where    a    trustee,  designated   depository.     Matter   of    Barnett 

having    deposited    money    of    the   bankrupt  (D.  G.,  Oa.),  3&  Am.  B.  R.  585,  214  Fed.  263. 

estate  to  his  own  account  instead  of  in  a 

[929] 
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b.  Depository  to  gire  bond;  iuit  tbereon. —  The  depository  must  give  a 
bond,  which  should  be  large  enough  to  cover  the  amount  on  deposit  at  any 
time.  The  fact  that  a  bond  has  been  given  by  a  bank  or  trust  company 
does  not  authorize  a  bankruptcy  court  to  make  summary  orders  directing 
the  payment  of  deposits  to .  receivers  and  trustees  in  bankruptcy  while  the 
affairs  of  the  bank  or  trust  company  are  being  liquidated  under  a  State  law.'^ 
It  is  provided  in  §  50-h  that  bonds  of  "designated  depositories  shall  be  filed 
of  record  in  the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  the 
name  of  the  United  States  for  the  use  of  any  person  injured  by  a  breach  of 
their  conditions.^'  The  reasonable  if  not  necessary  implication  from  the  phrase 
'^  in  the  name  of  the  United  States "  is  that  the  suit  shall  be  brought  not  by 
the  United  States,  but  by  the  trustee  or  other  person  injured  in  the  name  of 
the  United  States.^  The  beneficiaries  under  a  bond  given  pursuant  to  this 
section  include  all  depositing  trustees  arid  receivers  of  bankrupt  estates,  who 
should  be  made  parties  to  a  suit  on  such  bond.**  There  is  no  right  of  subroga- 
tion under  such  a  bond  until  the  creditors  have  obtained  from  the  principal  or 
the  surety  payment  not  merely  of  the  penalty,  but  of  the  debtor's  entire 
obligation.^  • 

0.  Disbursement  of  moneyi  by  depoatoriet^ — This  is  r^ulated  by  General 
Order  XXIX.  It  is  suggested  that  deposits  by  trustees  be  always  In  the 
name  of,  say  "  John  Doe,  as  Trustee  of  Richard  Roe,  in  Bankruptcy  No.  765."® 
Each  check  should  indicate  the  purpose  for  which  it  was  drawn.  Checks 
on  the  funds,  if  on  the  clerk's  deposit,  must  bo  signed  by  the  latter  and  counter- 
signed by  the  judge;®  if  on  a  trustee's  deposit,  must  be  si^ed  Ky  the  latter 
and  coimtersigned  by  the  referee..  A  bank  which  pays  a  check  not  so  counter-, 
signed  may  do  so  at  its  peril.*^  This  general  order  has  been  construed  some- 
what strictly.*^  Perhaps  this  is  wise  in  exceptional  cases.  Still,  a  reasonable 
observance  of  proper  safeguards  against  unauthorized  withdrawals  seems 
enough. 


4.  Matter  of  Bologh  (D.  C,  N.  Y.),  25 
Am.  B.  R.  726,  186  Fed.  825. 

Prefexence  vpon  dissolution  of  depository. 
— Funds  in  the  possession  of  a  receiver  or 
trustee  in  bankruptcy,  which  belong  to  the 
bankrupt  estate,  will  be  deemed  to  be 
"  money  paid  into  court "  within  the  mean- 
ing of  the  New  York  Banking  Law;  and 
where  such  funds  have  been  deposited  by  a 
receiver  or  trustee  in  a  trust  company  which 
has  been  designated  ae  a  depository  for  the 
moneys  of  bankrupt  estates  under  section 
61  of  the  Bankruptcy  Act,  and  which  has 
also  been  designated  by  the  State  comp- 
troller as  a  depository  of  all  funds  or 
moneys  paid  into  court,  he  is  entitled  upon 
a  dissolution  of  the  trust  company  to  a 
preference  over  its  general  creditors  bv  vir- 
tue of  section  190  of  the  New  York  Banking 
Law  under  which  debts  due  from  a  tru^ 
company  as  a  designated  depository  shall 
be  given  a  preference.     Morris  v.  Carnegie 


Trust  Co.  (N.  Y.,  Sup.  Ct.),  29  Am.  B.  R. 
884,  154  N.  Y.  App.  Div.  596,  139  N.  Y.  Supp. 
969. 

5.  niinois  Surety  Co.  v.  United  Statee  (C. 
C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  226  Fed. 
665. 

6.  Illinois  Surety  Co.  v.  United  States  (C. 
C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  226  Fed. 
665. 

7.  Illinois  Surety  Co.  v.  United  States  (C. 
C.  A.,  7th  Cir.),  36  Am.  B.  R.  82,  «26  Fed. 
666. 

8.  In  re  Carr  (D.  C,  N.  Car.),  9  Am.  B. 
R.  58,  17  Fed.  572. 

9.  iSometimes  they  take  the  form  of  a 
court  order,  attested  by  the  clerk.  See  also 
Trustees'  Combined  Dividend  check  and 
Receipt,   in   "Supplementary   Forms,"  pagt. 

10.  In  re  Cobb  (D.  C,  If.  Car.),  7  Am.  B. 
R.  58.  17  Fed.  572. 

11.  Id. 


SECTION   SIXTY-TWO. 


EXPENSES  OF  ADMINISTflRING  ESTATES. 

§  62.  Expenses  of  Administering  Esta^tes. — a  The  actual  and  neces- 
sary expenses  incurred  by  offifers  in  the  administration  of  estates 
shall,  except  where  other  provisions  are  made  for  their  payment,  be 
reported  in  detail,  under  oath,  and  examined  and  approved  or  dis- 
approved by  the  court.  If  approved,  they  shall  be  paid  or  allowed 
out  of  the  estates  in  which  they  were  incurred. 


Analogous  pTOYirions:    In  U.  S.:  Act  of   1867,   §   28,   R.   S.,   ||  6099,  5127A,  6127B;   Act 
of  1800,  S  29. 
In  Sng.:    Act  of  1883,  I  73.  ^ 

Cross-references:     To  the  law:   Duties  or  referees  in  respect  tc  administration  of  estates, 
I  39. 
Trustees  to  account  for  expenses  of  administration,  |  47. 
Priority  of  cost  of  administering  estates,  |  64-b  (2)    (3). 


SYNOPSIS  OF  SECTION 

BXPIBBTSBS  aF  ADMIBriSTBRIlfO  BSTATBS. 

I.  Expenses  of  AdministqiiQg  EstateSi  932. 
hh  Scope  of  section,  932. 

b.  Priority  of  paymerUf  932. 

c.  Auctioneer's  services,  932. 

d.  Appraiser's  services  and  feeSy  933. 

e.  Sums  paid  for  preservation  of  property,  933. 

f .  Allowances  to  assignees  for  the  benefit  of  creditors,  933. 

g.  Practice  on  allowance,  934. 

n.  Bmployment  and  Compensation  of  Attorneys,  934. 

a.  In  general,  934. 

b.  Employment  of  attorney  for  the  trustee,  935. 

c.  Compensation.for  attorneys,  936. 

(1)  In  general,  935. 

(2)  For  claimants,  937. 

(3)  For  PETinoNiNG  creditors  in  involuntary  cases,  937. 

(4)  For  receivers,  938. 

(I)  Appointed  in  bankruptcy,  938. 
(II)  Appointed  by  State  court,  939. 

(5)  For  bankrupts  in  involuntary  cases,  940 

(6)  For  bankrupts  in  voluntary  cases,  940. 

(7)  For  trustees,  941. 

(8)  For  assignee  prior  to  bankruptcy,  943. 

d.  Effect  of  amendments  of  1903,  943. 

[Ml] 
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L  EXPENSES  OF  ADMINISTJmHG  ESTAXES.1 

a.  Scope  of  seetion.— Clearly  tihe  disbarsemeixts  authorized  by  this  section 
are  (1)  the  '^ actual  and  necessary  expenses,"  (2)  incurred  by  officers^  in 
the  administration  of  estates.  These  include  such  disbursements  as  for  service 
of  process,  for  advertising  and  giving  notices,  for  perpetuating  testimony,  for 
the  trustee's  bond,  for  the  ren^*  insurance,  and  other  necessary  expenses 
attending  the  closing  out  of  a  going  business,  for  the  fees  of  the  appraisers, 
and  for  the  compensation  of  attorneys  employed  by  the  trustee.  Under  the 
former  law,  the  words  were  "  all  .necessaf y  disbursements  made  by  him  (the 
assignee)  in  the  discharge  of  his  duty."*  The  expenses  properly  chargeable 
against  a  bankrupt  estate  for  administration  are  those  which  pertain  to  the 
property  belonging  to  the  estate;  such  expenses  may  not  be  charged  against 
property  which  is  subject  to  valid  liens  nor  against  those  who  have  vested  rights 
in  the  bankrupt's  property.*  The  close  connection  between  this  section  and 
§  64-b  is  apparent.  Indeed,  *' expenses  of  administering  estates"  here  seems 
to  be  the  equivalent  of  *^the  cost  of  administration"  in  §  64-b  (8). 

b.  Priority  of  payment. —  There  is  nothing  either  here  or  in  §  64  to  indi- 
cate the  order  of  payment  in  case  the  assets  are  not  sufficient  to  pay  these 
expenses  and  the  priority  debts.  Nor  has  the  question  yet  been  squarely  up.* 
A  fair  construction  perhaps  would  be  that  '^ expenses  of  administering" 
are  the  same  as  the  *'cost  of  administration"  in  §  64-b  (3),  with  the  result 
that  they  will  be  paid  only  in  case  there  is  sufficient  cash  on  hand  to  care  for 
(1)  taxes,  (2)  the  cost  of  preserving  the  estate,  and  (3)  the  filing  fees  paid 
by  creditors.''  Whether  such  expenses  should  be  paid  ahead  of  a  valid  specific 
lien  at  the  time  of  the  bankruptcy  is  a  question.®  A  trustee  will  be  surcharged 
the  amount  of  penalties  incurred  for  a  failure  to  pay  taxes,  if  there  were  funds 
of  the  estate  available  for  the  purpose  when  the  taxes  were  due.* 

e.  Auctioneer's  services. —  The  courts  are  reluctant  to  allow  a  trustee  any 
sum  in  payment  of  the  fees  of  an  auctioneer.^® 


1.  See  also  Am.  B.  K.  Dig.  |  5S4  and  cross 
references  thereunder. 

a.  Bankr.  Act.  |  1  (18) ;  Wilson  ▼.  Penn., 
etc,  Co.  (C.  C.  A.,  3d  Cir.),  S  Am.  B.  K 
169,  114  Fed.  742. 

Payment  from  separate  fund. — -Where  the 
,  trustee  received  a  sum  of  money  from  )>ank- 
rupt  as  the  result  of  a  successful  prosecution 
for  concealment  of  assets,  -which  fund  it  was 
agreed  should  be  used  to  defray  the  expenses 
of  the  bankruptcy  administration,  he  can 
not  charge  his  expenRcs  against  the  general 
estate.  Matter  of  Di  Cola  (C.  C.  A.,  3d  Cir.), 
33  Am.  B.  R.  389,  217  Fed.  743. 

8.  Consult  In  re  Wiessner  (D.  C,  N.  Y.), 
8  Am.  B.  R.  415,  115  Fed.  421. 

4.  Act  of  1867,  §  28,  R.  S.  §  6099. 

5.  Matter  of  Ranch  (D.  C,  Va.),  36  Am.  B. 
R  75,  226  Fed.  982  citing  text;  Matter  of 
O'Gara  Coal  Co.  (C.  C.  A.,  7th  Cir.),  38  Am. 
B.  R.  131,  235  Fed.  883. 

6.  yote  In  re  Burke  (Ref.,  C^io),  6  Am. 
B.  R.  502. 

7.  See  Bankr.  Act,  i  63-a-b  (1)    (2). 

8.  In  re  Frick  (Ref.,  Ohio),  I  Am.  B.  R. 
719.  Contra:  In  re  Tebo  (D.  C,  W.  Va.), 
4    Am.    B.    R.    235,    101    Fed.    419;      In   re 


Bourlier  Cornice  k  Roofing  Co.  (D.  C,  Ky.), 
13  Am.  B.  R.  585,  133  Fed.  958.  In  Matter  of 
Ranch  (D.  C..  Va.),  36  Am.  B.  R.  75,  226  Fed. 
982,  it  was  held  that  since  the  words  *'of 
estates"  and  "bankrupt's  estates,"  as  used 
in  sections  62  and  64-b  respectfuUy  relating 
to  the  payment  of  costs  of  administration, 
refer  to  the  unincumbered  assets  generally 
as  distinguished  from  property  upon  which 
there  is  a  crpeciflc  lien,  only  such  eosts  as 
are  necessarily  incident  to  the  preservation 
of  the  particular  estate,  its  conversion  jito* 
money,  and  payment  thereof  to  the  Uenor, 
are  entitled  to  payment  in  preference  to  a 
landlord's  lien  for  rent. 

9.  Matter  of  Monsarrat  (D.  C,  Hawaii), 
26  Am.  B.  R.  820,  3  U.  S.  Dist.  Ct.  Haw.  641. 

10.  Payment  of  fees  of  auctioneer. —  In 
the  case  of  In  re  Pegues,  3  N.  B.  R.  80,  Fed. 
Cas.  10,907,  it  was  said:  ''The  law  contem- 
plates that  the  assignee  shall  himself  sell 
the  property  of  the  estate.  There  may  be 
cases  in  which  it  will  be  proper  to  employ 
an  auctioneer,  but  the  necessity  for  so  doing 
should  be  first  shoiwn  to  the  eourt  and  leave 
obtained."  Tliis  language  was  quoted  with 
approval  by  Judge  Longyear  in  the  case  of 
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(L  Appraisers'  aervioes  and  fees.  When  property  is  to  be  administered  through 
the  bankruptcy  court  it  is  often  important  that  a  reliable  inventory  be  made  at 
as  early  date  as  possible.  The  appraisal  should  be  made  carefully  and  accu- 
rately and  compensation  therefor,  based  pn  the  nature  of  the  estate  and  the 
circumstances  of  the  case,  should  be  paid  and  charged  against  the  estate.^ 

e«  Sums  paid  for  preservation  of  property. —  The  trustee  niay  be  allowed  for 
all  sums  necessarily  paid  for  the  preservation  of  the  estate.  I^f  such  sums 
have  been  paid  by  other  parties  he  may^  with  the  approval  of  the  court,  repay 
them  especially  if  they  had  an  interest  in  the  preservation  of  the  property, 
and  if  there  were  circumstances  which  necessitated  prompt  action  on  their 
part  ThuS)  if  creditors  prior  to  the  appointment  of  a  trustee  should  pay  for 
liens  which  were  being  ^iforced  in  order  to  save  the  property  for  the  estate 
they  would  be  subrogated  to  the  rights  of  the  lienors.^  ^d  it  has  been 
held  that  where  creditors  have  secured  a  lien  of  which  they  are  deprived  by  the 
operation  of  the  bankruptcy  law,  and  the  full  benefit  of  their  litigation  accrues 
to  others,  the  bankruptcy  court  may  make  a  reasonable  allowance  as  an  indem- 
nity for  the  cost  and  expenses  through  which  such  benefit  has  been  obtained.^* 
The  compensation  of  a  receiver  in  bankruptcy  lies  in  the  sound  discretion  of  the 
oourt.  This  rule  also  applies  to  marshals  in  taking  care  of  property.^*  Where 
expenses  are  incurred  by  a  trustee  in  the  preservation  of  property  subject  to 
mortgage,  solely  in  the  interest  of  creditors  generally,  they  should  be  paid  out 
of  the  estate,  and  may  not  be  charged  against  the  mortgagees."^ 

f.  Allowances  to  assignee  for  the  benefit  of  creditors. — An  assignee  for  the 
benefit  of  creditors  is  not  entitled  to  compensation  merely  by  virtue  of  his 
office;  his  sole  claim  to  any  reward  is  measured  by  the  extent  of  his  labors  in 
preserving  the  estate.^^  Where  he  has  in  good  faith  protected  and  preserved 
property  to  the  benefit  of  the  estate  of  the  bankrupt  he  is  entitled  to  payment  of 
his  legitimate  expenses  and  to  compensation  for  his  services  and  for  the  serv- 
ices of  his  attorney  out  of  the  proceeds  of  the  property  he  has  received,^^ 
and  the  trustee  in  bankruptcy  may  properly  allow  his  expenses  in  converting 
the  property  into  money,  but  to  the  extent  only  to  which  his  conversion  of  it 
into  money  has  saved  the  estate  in  bankruptcy  similar  expenditure.^  Thus, 
money  paid  by  the  assignee  for  the  benefit  of  creditors,  to  discharge  valid 
liens  upon  the  property,  may  be  allowed  him.^  An  assignee  for  the  benefit  of 
creditors  may  also  be  allowed  sums  which,  pursuant  to  the  terms  of  the 


In  re  Sw^t  (D.  C,  Mich.),  »  N.  B.  R.  48, 
Fed.  Cas.  13,688. 

11.  Appraisers;  fees. — ^Appraisers  should 
make  a  careful  and  accurate  inventory;  it 
should  be  more  than  a  mere  formality,  espe- 
cially where  receivers  are  operating  a  business. 
An  allowance  of  two  hundred  and  fifty  dol- 
lars apiece  to  three  appraisers  should  be 
approved,  where  it  appears  that  the  case 
was  extraordinary,  the  business  consisting  of 
thirty  stores  scattered  over  New  England, 
and  that  the  receiver  and  trustee  have  han- 
dled over  $66,000.00.  Matter  of  Mills  Tea  & 
Butter  Co.  (D.  C,  Mass.),  37  Am.  B.  R.  164, 
235  Fed.  812. 

la.  In  re  Gr^g,  9  N.  B.  R.  S29,  Fed.  Cas. 
6,976. 

18.  In  re  Lesser  (D.  C,  N.  Y,),  3  Am.  B. 
B.  «16,  100  Fed.  433.     See  also  In  re  Lit- 


tle River  Lumiber  Co.   (D.  C,  Ark.),  3  Am. 
B.  R.  682,  107  Fed.  558. 

14.  In  re  Scott  (D.  C,  N.  Car.),  3  Ani. 
B.  R.  625,  99  Fed.  404.  As  to  compensa- 
tion for  services  of  custodian  of  property, 
see  In  re  Prickhardt  (D.  C,  Wis.),  29  Am. 
B.  R.  624,  198  Fed.  879. 

16.  In  re  Vulcan  Foundry  &  Machine  Co. 
(C.  C.  A.,  3d  Cir.),  24  AnL  B.  R.  826,  180 
Fed.  671. 

16.  Matter  of  Sobol  (D.  C,  K  Y.),  35  Am. 
:^.  R.  804,  230  Fed.  662.  See  also  Am.  B.  R. 
Dig.  §  586. 

17.  Bramble  v.  Brett  (C.  C:  A.,  »th  Cir.), 
36  Am.  B.  R.  526,  230  Fed.  385. 

15.  MacDonald  v.  Moore,  15  N.  B.  R.  26, 
1  Abb.  N.  C.  53;  Burkholder  v.  Stump,  4 
N.  B.  R.  579,  Fed.  Cas.  2,165;  In  re  Cohn,  6 
N.  B.  R.  379,  Fed.  Cas.  2,966. 

19.  Livingston  v.  Bruce,  1  Blatch.  318. 
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assignment,  he  has  paid  over  to  the  creditors.^  Where  an  assignee  for  the 
benefit  of  creditors  remains  in  possession  of  the  property  with  the  consent  of 
the  referee,  and  performs  valuable  services  for  the  estate,  his  expenses  and  com- 
pensation for  such  services,  up  to  the  time  of  the  adjudication,  should  be  paid 
as  disbursements.^ 

g.  Practice  on  allowance. —  Expenses  of  administration  must  be  reported  in 
detail  under  oath,  and  examined  and  approved  by  the  court  Where  the 
allowance  is  for  the  compensation  of  the  trustee's  attorney,  he  should  always 
file  an  affidavit  specifying  the  services  performed.  But  such  an  allowance 
may  be  made  without  a  notice  to  creditors.^  Agreements  and  stipulations  as 
to  payment  of  costs  and  expenses,  entered  into  by  the  attorneys  for  the  respec- 
tive parties  have  been  sanctioned,  and  if  fair  and  equitable  will  be  enforced 
and  carried  into  effect  according  to  their  terms.^  As  a  rule,  all  disbursements 
by  the  trustee  are  itemized  in  his  verified  reports,  and  formally  allowed  on 
the  coming  up  of  such  reports  for  confirmation. 

IL  SMPL07MSNT  AKD  COMPENSATIOir  OF  ATTOSHETS.M 

a.  In  general. —  Section  62  strictly  only  has  to  do  with  disbursements  by 
the  attorney  for  the  trustee.  For  convenience,  however,  the  subject  of  attor- 
neys and  their  compensation  is  generally  discussed  here.*  Economy  in  the 
administration  of  estates  is  the  policy  of  the  present  law,*  and  is  to  be  strictly 
enforced.^  This  principle  should  be  kept  in  mind  in  fixing  the  compensation 
of  attorneys.^  Courts  will  require  satisfactory  evidence  to  show  necessity  of 
legal  aid  on  the  part  of  the  trustee.^  Attorneys  should  be  allowed  reason- 
able compensation  for  services  rendered,  but  only  when  they  are  beneficial 


to.  Craigin  v.  Thompioii,  12  N.  B.  R.  81, 
Fed.  Caa.  3,320,  2  Dill.  613;  Jones  v.  Kin- 
ney, 4  N.  B.  R.  649,  Fed.  Cas.  7,473,  5  Ben. 
259 

•i.  In  re  Pattee  (D.  C,  CL),  16  Am.  B. 
R.  450,  143  Fed.  994. 

Serrices  of  aMlgnee.— In  the  ease  of  In  re 
Pauley  (Ref.,  N.  Y.),  2  Am.  B.  R.  333, 
Referee  Hotchkiss,  writing  the  opinion, 
holds  that  a  general  assignee  in  possession, 
prior  to  bankruptcy,  will  be  allowed  out  of 
the  estate  his  disbursementa  in  preserving 
the  same,  and  that  he  will  also  be  allowed 
reasonable  fees  as  custodian  of  the  estate, 
but  he  cannot  be  given  fees  as  assignee, 
and  that  the  attorneys  of  such  assignee 
should  not  he  allowed,  except  in  unusual 
circumstances,  anything  out  of  the  estate. 

In  the  case  of  Peter  Paul  Book  Co.  (D. 
C,  N.  Y.),  6  Am.  B.  R,  106,  104  Fed.  786, 
the  court  held  that  no  allowance  can  be 
made  by  a  court  of  bankruptcy  to  an  as- 
signee under  a  general  assignment  for  ser- 
vices rendered  as  custodian  of  the  property 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy against  the  Assignor,  even  though 
such  services  appear  to  have  been  for  the 
benefit  of  the  general  creditors.  The  court, 
however,  said  the  bankruptcy  court  is  au- 
thorized to  make  an  allowance  for  services 
rendered  in  preserving  the  estate  subsequent 
to  filing  Uie  petition. 

88.  In  re  Stotts   (D.  C,  Iowa),  1  Am.  B. 


R.  641,  93  Fed.  438.    Compare  In  re  Brinker, 

Fed.  Cas.  1,882. 

83.  King  Hardware  Co.  ▼.  Christopher  (C. 
C.  A.,  5th  Cir.),  34  Am.  B.  R.  422,  222  Fed. 
224. 

84.  See  also  Am.  B.  R.  Dig.  If  101-113. 

85.  See  also  Bankr.  Act,  S  <M*h  (3). 

86.  Matter  of  Frank  Meis  (Eef.,  Ej.), 
18  Am.  B.  R.  104. 

87.  In  re  Ketterer  Manufacturihg  Co.  (D. 
C,  Pa.),  19  Am.  B.  R.  646,  155  Fed.  987. 

88.  In  re  Lang  (D.  C,  Tex.),  11  Am.  B. 
R.  794,  127  Fed.  766. 

89.  Necessity  of  employment  of  counsel 
by  trustee. —  In  re  Davenport  (D.  C.  Tex.), 
3  N.  B.  R.  77,  Fed.  Cas.  3,587,  holding  that 
while  in  prosecuting  or  defending  suits  the 
assignee  nad  the  right  to  employ  counsel, 
and  also  had  the  right  to  obtain  legal  ad- 
vice whenever  really  necessary  to  enable 
him  to  act  for  the  interests  of  the  estate  or 
of  creditors,  still  an  sllowance  to  an  as- 
signee for  the  services  of  counsel  in  connection 
with  the  compromise  of  an  ordinary  claim 
could  not  be  allowed,  it  being  a  proceeding 
of  such  a  character  that  an  asaignee  of  or- 
dinary intelligence  would  be  able  to  act  for 
himsdf  and  without  the  aid  of  an  attorney. 
But  In  re  Colwell  (D.  C,  Mass.),  15  N. 
B.  R.  92,  it  was  held  that  an  allowance  was 
proper  to  the  trustee  for  procuring  the  ser- 
vices of  counsel  to  investigate  as  to  the 
affairs  of  the  estate,  although  no  liti^tion 
resulted. 
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to  the  estate.^  An  application  to  the  court  for  the  removal  of  an  attorney 
for  a  trustee  or  receiver  will  be  considered,  but  will  not  be  granted  unless 
clearly  shown  to  be  necessary  for  the  interests  of  creditors  and  the  estate.*^ 

b.  Employment  of  attorney  for  the  tnwtec.^^ —  This  is  carefully  regulated  by 
statute  in  England;  and  the  law  there,  being  expressive  of  the  experience  ^ 
of  centuries,  may  be  consulted  with  profit.  The  reported  oases  under  the  law 
of  1867,  while  not  numerous,  are  valuable.^  Under  the  present  law,  it  has 
been  held  that  the  trustee's  attorney  may  be  chosen  by  the  creditors  in  the 
same  way  the  trustee  is  chosen;^  although  the  better  opinion  is  that  he 
should  employ  his  attorney  himself  without  interference  from  the  creditors."* 
Also,  that  the  attorney  should  not  have  been  the  attorney  for  the  bankrupt,^ 
or  for  an  interest  adverse  to  the  general 'creditors.®^  It  is  the  duty  of  the 
trustee  to  employ  counsel  to  protect  the  interests  of  the  estate  in  pending 
litigations.^ 

c.  Compenaation  of  attorneys. —  (1)  In  gbnekal. —  An  attorney's  right  to 
compensation  is  incident  to  his  employment.  Whether  it  shall  be  paid  out 
of  the  assets  of  a  bankrupt  estate  is  the  question  considered  here.  It  has 
been  held  that,  imder  §  64-b  (3),  the  attorneys  for  the  petitioning  creditors 
and  for  the  bankrupt  in  involuntary  cases  have  an 'absolute  right  to  compen- 
sation;^ the  amount  only  is  discretionary.  It  is  suggested,  however,  that 
the  clause  "as  the  court  may  allow''  has  relation  to  all  the  words  of  the 
subdivision  and  not  merely  to  the*  clause  "  and  to  the  bankrupt  in  voluntary 
cases."  *^  Such  a  view  would  harmonize  the  statute  and  the  practice  under 
it.  But  this  discretion  must  be  sound  and  not  unrestrained ;  it  is  subject  to 
review.*^    Generally  speaking,  the  determination  as  to  the  amount  to  be  paid 


80.  Randolph  v.  Scniggs,  190  U.  S.  533; 
10  Am.  B.  R  1,  47  L.  Ed.  1106,  23  Sup.  Ct. 
710;  In  re  Zier  &  Co.  /  D.  C,  Ind.),  H  Am. 

B.  B.  627,  142  Fed.  102;  In  re  Covington 
(D.  C,  N.  Car.),  13  Am.  B.  R.  160,  132  Fed. 
8S4;  In  re  Duran  Mercantile  Co.  (O.  C,  N. 
Mex.),  29  Am.  B.  R.  450,  199  Fed.  961. 

81.  In  re  Champion  Wagon  Co.  (D.  C, 
N.  Y.),  28  Am.  B.  R.  51,  193  Fed.  1004. 

82.  See  also  Am.  B.  R.  Dig.  §  106. 

88.  For  instance.  In  re  Drake,  Fed.  Cafi. 
4,098;  In  re  Davenport,  Fed.  Cas.  3,587; 
In  re  Noyes,  Fed.  Caa.  10,371.  For  an  or; 
der  of  appointment  under  the  present  law, 
see  **  Supplementary  Forms,"  po^t, 

84.  In  re  Smith  (Ref,  N.  Y.),  1  Am.  B. 
R.  8-7;  In  re  Little  River  Lumber  Co.    (D. 

C,  ArkO,  8  Am.  B.  R.  682,  101  Fed.  568. 

85.  In  re  Abram  (D.  C,  Cal.),  4  Am,  B. 
R.  676,  103  Fed.  272;  In  re  Am^tt  (D.  C, 
Tenn.),  7  Am.  B.  R.  522,  112  Fed.  770;  In 
re  Baber  (D.  C,  Tenn.),  9  Am.  B.  R.  406, 
119  Fed.  625;  Matter  of  Columbia  Iron 
Works  (D.  C,  Mich.),  14  Am.  B.  R.  606, 
142  Fed.  234.  ^ 

-.     86.  In  re  Teuthom  (Ref.,  Mass.),  6  Am. 
B.  R.7e7. 

Attorney  for  bankrupt. — A  trustee  or  re- 
ceiver should  not  ordinarily  employ  the  at^ 
tomey  who  represents  the  bankrupt  or  mie 
representing  interests  in  a  litigation  which 
are  adverse  to  the  general  estate,  or  in  con> 
llict  wiUi  other  interests  represented  by  the 

<  trustee;    and   where  there   ^re   matters  in 


controversy  between  different  classes  of 
creditors,  the  court  will  usually  decline  to 
authorize  the  employment  by  the  trustee 
of  an  attorney  representing  one  of  euch 
classes.  In  re*  Smith  (C.  C.  A;,  6th  Cir.), 
29  Am.  B.  R.  628.  203  Fed.  369. 

87.  In  re  Rusch  (D.  C,  Wis.),  6  Am.  B. 
R.  666,  106  Fed.  607;  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  628,  102  Fed. 
747. 

88.  In  re  McKenna  (D.  C,  N.  Y.),  16  Am. 
B.  R.  4,  137  Fed.  611. 

89.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4  Am. 
B.  R.  17,  100  Fed.  784,  approved  and  fol- 
lowed in  Smith  v.  Cooper  (C.  C.  A.,  5th 
Cir.),  9  Am.  B.  R.  756,  120  Fed.  230.    Com- 

gire  In  re  Smith   (D.  C,  N.  Car.),  6  Am, 
.  R.  569, 108  Fed.  30. 

40.  In  re  Morris  (D.  C,  N.  Car.),  11  Am. 

B.  R.  145,  126  Fed.  841;  In  re  Kross    (D. 

C,  N.  Y.),  3  Am.  B.  R.  187,  96  Fed.  816. 

41.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  lOOt^Fed.  784;  In  re  Burrus 
(D.  C,  Va.),  8  Am.  B.  R.  296,  97  Fed.  926; 
Smith  V.  Cooper  (C.  C.  A.,  6th  Cir.),  9  Am. 
B.  R.  766,  lao  Fed.  230.  But  it  wiU  not 
usually  be  disturbed.  In  re  Tebo  (L.  C, 
W.  Va.),  4  Am.  B.  R.  235,  101  Fed.  419. 

Review  of  exorbitant  fee.— -Still,  in  the 
exercise  of  its  judicial  discretion,  the  court 
will  not  allow  an  attorney's  fee  which  is 
exorbitant,  though  recommended  by  the  ref- 
eree.  In  re  Carr  (D.  C,  N.  Car.),  8  Am.  B. 
R.  636,  11«  Fed.  666;  Matter  of  Graat  (C. 
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attomejs  will  not  be  diBturbed  on  appeal  except  for  xnanif est  error.^  Whether 
conLpensation  shall  be  allowed  dep^ids  on  the  facts  of  each  case.^  In  deter- 
mining the  amount  of  compensation,  the  value  of  the  estate  must  be  taken 
into  consideration.^  It  is  not  so  mudi  what  was  done  bj  the  attorney,  as  what 
was  really  required.^  The  court  should  not  be  called  upon  to  settle  differences 
between  counsel  as  to  what  proportion  of  the  total  amount  allowed  each  should 
receive.'^  The  bankrupt  should  act  in  good  faith  and  not  delay  the  proceedings 
in  order  to  have  a  fee  allowed  to  his  attorney.*'  Neither  the  attorney  for 
petitioning  creditors  in  involuntary  bankruptcy  proceedings,  nor  the  attorney 
for  the  bankrupt,  can  be  allowed  compensation  out  of  a  fund  derived  from 
the  sale  of  property  under  mortgage  foreclosure  proceedings,  where  it  appears 
that  such  bankruptcy  proceedings  were  of  no  benefit  to  the  mortgagee  -  But 
if  a  mortgagee  has  his  lien  enforced  in  such  proceedings  and  thus  profits  by  the 
result  he  may  be  charged  with  counsel  fees.**  If  the  right  to  attorney's  fees 
for  the  collection  of  a  mortgage  debt  depends  upon  a  statute  requiring  notice 
of  foreclosure,  such  right  is  inchoate  dependent  upon  suit  being  brought  after 
notice  and  non-payment  by  the  mortgagor;  if  bankruptcy  intervene  prior  to 
the  foreclosure,  the  mortgagee  will  not  be  entitled  to  attorney's  fees.^  In 
some  jurisdictions  the  clahn  of  a  mortgagee  for  attorney's  fees  incurred  by 
him  in  protecting  his  lien  during  bankruptcy  proceedings  of  the  mortgagor  will 
be  allowed  where  the  mortgage  contained  a  stipulation  that  the  mortgagee 
shoidd  be  paid  attorney's  fees  in  case  he  was  obliged  to  employ  counsel."^  If 
the  referee  is  not  satisfied  as  to  the  services  rendered  by  an  attorney,  he  may 
suspend  the  hearing  for*  a  reasonable  time,^  and  it  is  his  duty  to  reduce  the 


C.  A.,  2d  Cir.),  38  Am.  B.  R.  210,  238  Fed. 
132,  holding  that  the  amount  to  be  allowed  as 
compensation  for  attorneys  is  within  the 
discretion  of  the  court,  and  the  determination 
will  not  be  disturbed  unless  there  is  a  plain 
abUfSe  of  discretion. 

48.  Matter  of  Atcherley  (D.  C,  Hawaii), 
26  Am.  B.  R.  827 ;  Matter  of  Iron  Clad  Mfg. 
Co.  (C.  C.  A.,  2d  Cir.),  33  Am.  B.  R.  69,  215 
Fed.  877. 

43.  See  In  re  Brans  (D.  C,  K.  Car.),  6 
Am.  B.  R.  730  (and  modification  on  r^ear- 
ingin  foot-note),  116  Fed.  909. 

waiver. —  Where  attorneys  for  the  bank- 
rupt, for  the  trustee  and  petitioning  credit- 
ors, and  for  the  trustee  himself,  aU  waive  in 
writing  the  deposit  in  a  composition  pro- 
ceeding in  a  sum  sufficient  to  pay  their  fees, 
in  order  to  expedite  and  facilitate  the  pro- 
ceeding, they  may  not  thereafter  insist  upon 
payment  out  of  the  estate.  It  seems  that  if 
the  bankrupt  be  benefited  by  the  waiver  he 
himself  should  j>ay  the  attorneys.  Matter  of 
Frischnecht  (C.  C.  A.,  2d  Cir.),  34  Am. 
B.  R.  530,  233  Fed.  417. 

44.  In  re  Ellett  Electric  Co.  (D.  C,  N". 
Y. ) ,  28  Am.  B.  R.  463,  19^  Fed.  400. 

45.  In  re  Connell  &  Sons  (D.  C,  Pa.),  9 
Am.  B.  R.  474,  120  Fed.  846. 

46.  Hall  V.  Revnoldfl  (C.  C.  A.,  8th  dr.), 
36  Am.  B.  R.  721)  231  Fed.  946. 

47.  In  re  Woodward  (D.  C,  N.  Car.),  2 
Am.  B.  R.  692,  95  Fed.  955.  Thus,  a  fee 
will  not  be  allowed  for  defending  the  bank- 


rupt for  contempt.  In  re  Mayer  (D.  C, 
Wis.),  4  Am.  B.  R.  238,  101  Fed.  695. 

48.  In  re  Goldville  Mfg.  Co.  (D.  C.  X. 
Car.),  10  Am.  B.  R.  552,  118  Fed.  892.  As 
to  allowance  to  attorney  for  services  per- 
formed for  mortgagee  on  foreclosure,  see  In 
re  Claussen  &  Co.  (D.  C,  N.  Car.),  21  Am. 
B.  R.  34,  164  Fed.  300. 

48.  In  re  Torchia  (D.  C.,  Pa.),  26  Am.  B. 
R.  188,  185  Fed.  576. 

50.  In  re  Weiland  (D.  C,  Ga.),  28  Am. 
B.  R.  620,  197  Fed.  116. 

51.  Matter  of  Ferreri  (D.  C,  La.),  26  Am. 
B.  R.  659,  186  Fed.  675. 

In  Pennsylvania,  the  bankruptcy  court 
may,  under  the  settled  rule  of  practice,  re- 
duce an  attorney's  commission,  sftipulated 
for  in  the  bond  and  mortgage.  In  re  Wen- 
del  (D.  C,  Pa.},  18  Am.  B.  R.  665,  162  Fed. 
672. 

Stipulation  of  fees  in  inortgage. —  Where 
a  mortgage  made  by  the  bankrupt  stipu- 
lated for  payment  of  attorney's  fees  upon 
foreclosure  and  the  mortgagee  came  into  the 
bankruptcy  court,  proved  nis  claim,  and  a 
private  sale  of  the  property  was  made  .by  the 
trustee,  this  sale  is  not  an  equivalent  of  a 
foreclosure,  and  the  attorney's  fee  provided 
for  in  the  mortgage  should  not  be  allowed. 
In  re  Roche  (C.  C.  A.,  5th  Cir.),  4  Am.  B.  R. 
370,  101  Fed.  956. 

52.  In  re  Dreeben  (D.  C,  Tex.),  4  Am.  B. 
R.  140,  101  Fed.  110. 
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amount  allowed  by  a  trustee  as  counsel  fees  if  they  are  excessive."    Compensa- 
tion cannot  be  allowed  save  for  "  professional  services  actually  rendered."  ^ 
Additional  precedents  will  be  found  under  the*  appropriatie  paragraphs,  post, 

(2)  For  claimants. —  Attorneys  for  mere  claimants  are  not  entitled  to 
allowances  out  of  the  estate;*^  not  even  attorneys  for  the  petitioning  cred- 
itors for  services  after  the  appointment  of  the  trustee,*"*  nor  attorneys  for 
creditors  who  object  to  the  allowance  of  claims  of  other  creditors.*^  But 
where  the  trustee  has  refused  or  n^lected  to  recover  assets  or  resist  a  ques- 
tionable claim,  aiid  individual  creditors  do  this  for  the  benefit  of  all,  their 
attorneys  will  be  allowed  compensation  for  so  doing  ;*^  attorneys  who  come  to 
the  assistance  of  the  trustee  in  proceedings  instituted  by  him  to  compel  the 
bankrupt  to  disclose  property  retained  by  him,  may  be  compensated.^ 

(3)  For  petitioning  creditors  in  involttntary  cases.** — This  allow- 
ance is  customary.  The  amount  depends  on  a  variety  of  circumstances, 
unnecessary  to  enumerate  here.  The  allowance  of  a  fee  to  attorneys  for 
petitioning  creditors  is  a  matter  of  right  ;*^  the  amount  of  the  allowance  is 
not  wholly  a  matter  of  discretion;  it  must  be  reasonable,  determined ' upon 
evidence  of  the  service  performed  and  of  the  value  of  such  service;  it  rests 
in  legal  judgment  and  judicial  discretion,  but  not  in  unrestrained  discre- 
tion.®^ The  elements  to  be  taken  into  consideration  in  making  an  allowance  to 
attorneys  for  petitioning  creditors  are  (1)  the  time  properly  required  to  be 
spent  on  the  controversy;  (2)  the  intricacy  of  tTie  questions  involved;  (3)  the 
amount  involved;  (4)  the  strenuousness  of  the  opposition  encountered;  (5)  the 
results  achieved  therein;  as  well  as  (6)  the  policy  of  the  bankruptcy  act 
toward  economy  in  administration.**    The  counsel  fees  allowed  in  proceedings 


58.  Matter  of  Ferreri  (D.  C,  La.),  2(>  Am. 
B.  R.  669,  188  Fed.  675. 

54.  In  re  Smith  (D.  C,  K  Car.),  6  Am. 
B.  R.  &59,  lOS  Fed.  39;  In  re  Coventry 
Evans  Furniture  Co.  (D.  C,  N.  Y.),  22  Am. 
B.  R.  623,  171  Fed.  673;  In  re  Allert  (D.  C, 
N.  Y.),  23  Am,  B.  R.  101,  173  Fed.  691. 

55.  In  re  Silverman.  (D.  C,  N.  Y.),  3  Am. 
B.  R.  227,  97  Fed.  32. 

50.  Matter  of  Fletcher  (Ref.,  N.  Y.),  10 
Am.  B.  R.  3^8;  In  re  Roadarmour  (C.  C. 
A.,  6th  Cir.),  24  Am.  B.  R.  49,  177  Fed. 
379.  See  In  re  Worth  (D.  C.,  Iowa),  12 
Am*.  B.  R.  566,  130  Fed.  927.  A  claim  for 
such  an  aUowance  should  be  formally  pre- 
sented. In  re  Stoddard  Bros.  Lumber  Co. 
(D.  C,  Idaho),  l22  Am.  B.  R.  436,  169  Fed. 
190. 

57.  In  re  Crovee,  2  N.  B.  N.  Rep.  466; 
In  re  Little  River  Lumber  Co.  (D.  C,  Ark.), 
3  Am.  B.  R.  682,  101  Fed.  658. 

58.  In  re  Felson  (D.  C,  N.  Y.),  15  Am. 
B.  R  185,  139  Fed.  275. 

59.  See  also  Am.  B.  R.  Dig.  §  104. 

00.  Matter  of  Williams  (D.  C,  Ohio),  38 
Am.  B.  R.  769. 

Rig^t  to  employ  attorney. — A  creditor  who 
thinks  that  an  involuntary  bankruptcy  peti- 
tion should  be  filed,  has  the  right  to  employ 
an  attorney  to  investigate  the  legal  questions 
involved,  to  give  such  advice  as  is  necessary, 
.to  investigate  records  and  to  prepare  the 
petition  and  file  it,  beyond  this,  an  attorney's 
services  are  not  necessary,  and  an  allowance 


should  not  be  made.    Matter  of  Sage  (D.  C., 
la.),  36  Am.  B.  R.  625,  225  T^.  397. 

61.  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784;  Smith  v. 
Cooper  (C.  C.  A.,  5th  Cir.),  9  Am.  B.  R. 
755,  120  Fed.  230;  In  re  Southern  Steel  Co. 
(D.  C,  Ala.),  22  Am.  B.  R.  476,  169  Fed, 
702;  Matter  of  Williams  (D.  C,  Ohio),  38 
Am.  B.  R.  762;  Hall  v.  Reynolds,  (C.  C.  A., 
eth  Cir.),  36  Am.  B.  R.  721,  281  Fed.  946. 

62.  Matter  of  Smith  &  Oakland  Motor  Co. 
(Ref.,  N.  J.),  32  Am.  B.  R.  36^ 

Amoiint  of  aUowance. —  The  value  of  an 
attorney's  services  in  preparing  a  petition 
and  filing  the  same,  and  procuring  the  ad- 
judication, should  not  be  more  than  $100 
in  ordinary  cases.  Matter  of  Sage  (D.  C., 
la.),  35  Am.  B.  R.  625,  226  Fed.  307.  Where 
petition  was  brief  and  there  was  no  contest, 
and  the  attorney  did  not  prepare  the  sched- 
ules or  perform  duties  after  adjudication  an 
allowance  of  $100  was  considered  liberal. 
Matter  of  Atkins  (D.  C,  Ky.),  34  Am.  B.  R. 
794,  226  Fed.  639.  Where  the  bankrupt 
offered  a  compromise  of  forty  cents  on  the 
dollar,  a  fee  of  $50  has  been  held  sufficient 
compensation  for  the  attorney  for  the  peti- 
tioning creditors,  and  $20  for  the  attorney 
for  the  banknipt.  In  re  Talton  (»D.  C,  N. 
C),  14  Am.  B.  R.  617,  1»7  Fed.  17«. 

Where  $2,000  was  distributed,  allow- 
ance of  $20D  to  creditors'  attorney  was 
approved.  In  re  Covington  (D.  C.,  N. 
Car.),     13     Am.     B.     R.     Ii50,     132     Fed. 
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for  seizing  and  holding  the  property  of  an  allied  bankrupt  are  for  special 
services,  and  are  a  distinct  matter.^  Where  two  proceedings  are  started  by 
'  attorneys  representing  different  creditors,  and  are  thereafter  consolidated  by 
order  of  the  court,  only  a  single  attorney's  fee  will  be  allowed,  and  this  should 
be  equitably  divided.®*  Where  two  petitions  are  presented,  the  first  being 
defective  and  being  shown  to  be  in  bad  faith,  and  was  subsequently  amended 
to  include  acts  of  bankruptcy  not  alleged  in  the  first  petition,  the  attom^s  for 
the  second  petitioning  creditors  are  entitled  to  an  allowance  for  services  in 
securing  the  adjudication.^  Compensation  should  be  paid  to  attorneys  for 
petitioning  creditors  out  of  the  fund  remaining  for  distribution  to  unsecured 
creditors  apd  not  out  of  the  proceeds  of  the  sale  of  incumbered  property,  prior 
to  the  payment  of  valid  liens.^  An  allowance  will  not  be  permitted  for  services 
rendered  before  proceedings  were  b^un,®^  nor  for  services  rendered  necessary 
by  the  attorney's  own  negligence,*®  nor  for  solicitation  of  other  creditors  to  join 
LQ  the  petition.^  Attorneys  for  petitioning  creditors  who  are  afterwards 
appointed  trustees  are  not  entitled  to  allowances  for  services  as  attorneys  in 
addition  to  their  commissions  as  trustees,  after  appointment  as  sucL^^ 

(4)   For  RECErvEBS. — (I)  Appointed  in  bankruptcyj^ — The  rules  appli- 
cable to  the  compensation  of  attorneys  for  the  trustee  apply  also  to  tiiose 


894.  In  an  important  case,  an  allowance 
of  $12,500  was  cut  down  by  the  civcuit  coui^t 
of  appeals  to  $2,000.  In  re  Curtis  (G.  C.  A., 
7th  Cir.),  4  Am.  B.  R.  17,  100  Fed.  7S4.  A 
fee  of  $5,000  to  attorneys  for ,  petitioning 
creditors  was  aUowed  where  the  estate  cre- 
ated by  the  acts  of  such  attorneys  approx- 
imated $15,000  in  value,  and  it  appeared  that 
the  services  rendered  required  a  high  grade 
of  ability  and  energy,  that  the  time  employed 
was  sufficient  to  command  equal  compensa- 
tion in  private  practice,  that  the  results 
had  been  accomplished  against  the  most 
str^iuous  opposition,  and  the  creditors  had 
received  the  full  amount  of  their  claims. 
In  re  Berkowitz  (Ref.,  N.  J.),  ?2  Am.  B. 
R.  236.  For  other  cases  dealing  with  the 
amount  of  allowance  to  the  attorney  for 
petitioning  creditors,  see  In  re  Woodard 
(D.  C,  N.  Car.),  2  Am.  B.  R.  692,  95  Fed. 
965;  In  re  Silverman  (D.  C,  N.  Y.),  3  Am. 

B.  R.  227,  97  Fed.  325;  In  re  Harrison  Mer- 
cantile Co.  (D.  C,  Mo.),  2  Am.  B  R.  419, 
95  Fed.  123;  In  re  Ghiglione  (D.  C,  N.  Y.), 
1  Am.  B.  R.  580,  93  Fed.  186. 

63.  Hoffschlaeger  Co.   v.   Young  Nap    (D. 

C,  Hawaii),  12  Am.  B.  R.  5^6,  2  U.  S.  D.  C. 
Hawaii  108. 

64.  In  re  McCracken  &  McLeod  (D.  C, 
La.),  12  Am.  B.  R.  95,  129  Fed.  621;  In  re 
Conev  Island  Lumber  Co.  (D.  C,  N.  Y.),  29 
Am.  fe.  R.  91,  199  Fed.  197,  holding  that  but 
(Hie  allowance,  based  on  actual  value,  can  be 
made  for  all  services  rendered  to  the  parties 
whose  rights  are  imbodied  in  and  depend 
upon  the  application  of  the  petitioning  cred- 
itors. 

65.  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
22  Am.  B.  R.  476,  160  h\d,  702.  See  also 
Matter  of  Fischer  (C.  C.  A.,  2d  Cir.),  28 
Am.  R  R.  427,  175  Fed.  531. 


66.  Matter  of  Rauch,  (D.  C,  Va.),  36  Am. 

B.  R.  75,  226  Fed.  982. 

Compessation  of  attoimeys  for  petitioning 
creditors  out  of  general  fund. — Where  it  ap- 
peared that  the  property  of  a  bankrupt 
consisted  largely  of  real  estate  heavily  in- 
cumbered by  liens  wiiich  would  have  to  be 
paid  before  the  petitioning  and  other  un- 
secured creditors  could  reulze  anything,  it 
was  error  for  the  referee  to  decree  com- 
pensation to  be  paid  the  attorneys  for  the 
petitioning  creditor  out  of  the  proceeds  of 
a  sale  of  the  property  when  made,  it  being 
impossible  to  ascertain  what  surplus,  if  any, 
would  remain'  for  the  unsecured  creditors 
after  payment  of  liens.    In  re  Gillaspie  (D. 

C,  W.  Va.),  27  Am.  B.  R.  59,  190  Fed.  88. 
See  also  In  re  Freeman  (D.  C.,  Oa.),  27 
Am.  B.  R  16,  190  Fed.  48,  holding  that  where, 
upon  the  filing  of  an  involuntary  petition  in 
bankruptcy,  by  a  small  creditor,  me  alle^ 
bankrupt's  answer  the  next  day  admittmg 
bankruptcy,  and  thereupon  the  referee,  with- 
out notice  to  other  creditors,  passes  an  order 
of  adjudication,  the  proceeding  will  be  deemed 
only  nominally  an  involuntary  one,  and  fees 
of  attorneys  for  the  petitioning  creditors 
will  not  be  paid  out  of  the  proceeds  of  the 
sale  of  bankrupt's  stock  of  goods  to  the 
detriment  of  one  holding  a  valid  mortgage 
thereon,  who  participated  in  the  proceedings* 
if  at  all,  only  for  the  purpose  of  objecting. 

67.  Matter  of  Hart  k  Co.  (D.  C,  Hawaii) , 
16  Am.  B.  R.  725. 

68.  In  re  Francis  Levy  Outfitting  Co.,  Utd, 
(D.  C,  Hawaii),  29  Am.  B.  R.  8. 

69.  Matter  of  Sage,  (D.  C,  la.),  95  Am.  B. 
R.  625,  225  Fed.  397. 

70.  Holland  v.  Mcllwaine  (C.  C.  A.,  4th 
dr.),  34  Am.  B.  R.  416,  223  Fed.  777. 

71.  See  also  Am.  B.  R.  Dig.  |  107. 
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appointed  for  receivers.'"^  Ordinarily  the  duties  of  a  receiver  in  bankruptcy 
neither  require  nor  justify  the  employment  of  an  attorney,  and  no  claim  for 
such  services  is  chargeable  per  se  against  the  estate  predicated  alone  upon 
the  fact  of  employihelit  and  services  rendered.^  An  attorney  for  a  receiver 
will  be  allowed  compensation  for  services  only  to  the  extent  that  the  services 
were  rendered  in  bdbdf  of  the  estate  or  to  its  benefit,^^  and  the  fixing  of  the 
compensation  to  be  made  rests  in  the  sound  discretion  of  the  district  judge.^ 
No  allowance  will  be  made  to  the  receiver  for  services  rendered  by  his  attorney 
in  the  interest  of  petitioning  creditors  who  were  his  clients.''^  The  receiver 
should  engage  counsel  who  stand  independent  of  the  parties  to  the  litigation, 
and  the  estate  is  not  chargeable  for  services  which  may  be  given  to  the  receiver 
by  the  attorney  for  either  party  during  the  continuance  of  such  relation.^ 
The  number  of  attorneys  employed  by  a  receiver  should  not  enter  into  the 
allowance  df  fees,  which  should  be  made  as  though  one  attorney  had  been 
employed.^* 

(II)  Appointed  by  State  cowrt!^ — Where  a  receiver  has  been  appointed  in 
a  State  court  in  an  action  antagonistic  to  the  interests  of  the  general  creditors 
of  the  bankrupt,  an  attorney  employed  by  the  receiver  will  not  be  allowed  com- 
pensation for  his  services.®^  A  State  court  may  not  incumber  the  assets  of 
the  bankrupt's  estate  for  services  performed  by  attorneys  for  a  receiver  after 
the  proceedings  hi  which  he  was  appointed  have  been  suspended  by  bankruptcy." 
Services  rendered  by  an  attorney  of  a  receiver  appointed  in  a  State  court 
which  are  beneficial  to  the  estate  of  a  bankrupt  corporation,  may,  in  pursuance 
of  unmistakable  equitable  consideration,  be  paid  for  out  of  the  estate.®^ 


7t.  See  "  For  Trusteeo,"  in  this  eeotloiit 

pOBt, 

78.  In  Te  T.  E.  HiU  Oo.  (C.  C.  A.,  7tii 
Cir.),  20  Am.  B.  R.  73,  150  Fed.  73. 

74.  In  re  Ketterer  Manufacturing  €o.  (D. 
C,  Pa.),  19  Am.  B.  R  04«,  155  Fed.  9»7; 
In  re  Huddleston  (D.  C,  Ga.),  21  Am.  B.  R. 
869,  167  Fed.  428.  Text,  cited  and  approved 
in  In  re  Leonard  (D.  C,  Nev.),  24  Am.  B. 
R.  97,  103,   177  Ted.  603. 

75.  Matter  of  Cash-Papworth,  Grow-sir 
(0.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  709,  210 
Fed.  154. 

76.  In  re  Oppenheimer  (D.  C,  Pa.),  17 
Am.  B.  R.  59,  146  Fed.  140;  In  re  Falkcn- 
berg  (D.  C,  N.  Mex.),  30  Am.  B.  R.  718, 
206  Fed.  835. 

77.  In  re  Kelley  I>ry  Goode  Oo.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  748. 

Ai^eement  by  receiver  to  employ  attorney 
if  appointed. —  No  allowance  should  be  made 
to  attorneys  who  have  been  employed  by  a 
trust  company  acting  as  receiver  and  trus- 
tee unJer  an  agreement  made  in  advance 
that  if  such  attorneys  procured  its  appoint- 
ment  they  should  be  retained  as  advisors. 
In  re  Smith  (C.  C.  A.,  6th  CHr.),  29  Am. 
B.  R.  628,  203  Fed.  369. 

78.  In  re  Falkenberg  (D.  C,  N.  liiex.), 
30  Am.  B.  R.  718,  206  Fed.  836. 

79.  See  also  Am.  B.  R.  Dig.  §  108. 

80.  In  re  Zier  (C.  C.  A.,  7th  Cir.),  15  Am. 
B.  R  6M,  142  Fed.  102,  holding  that  the 
disallowance  of  fees  in  euch  a.  case   rests 


primarily  on  the  fact  that  the  services  were 
not  beneficial  to  the  estate. 

81.  Fees  allowed  attomesrs  of  receiver  in 
State  court— In  re  Rogers  (D.  €.,  Ga.),  8 
Am.  B.  R.  723,  l\^  Fed.  435,  the  court  said; 
''The  Federal  court  wiU  decline  to  recognize 
the  authority  of  the  State  court  to  in- 
cumber assets  of  a  bankrupt  for  the  fees 
and  expenses  of  its  officers  entered  after 
the  proceedings  therein  were  suspended  by 
the  bankruptcy  proceedings.  ...  .  If  the 
assets  are  delivered  to  the  trustees  by  the 
receiver  of  the  State  court,  this  court  will 
consider  anv  application  for  compenaation 
which  may  be  made  bv  officers  of  the  State 
court,  and,  if  allowable,  will  grant  euitable 
contpeneation." 

83.  Compensation  of  attorneys  for  receiver 
of  corporation  appointed  by  State  court. — 
MHiere  a  fee  has  been  allowed  attorneys  by 
a  State  court  for  eervicea  rendered  the  re- 
ceiver of  a  corporation  in  that  court  and 
ordered  to  be  paid  by  such  received  out 
of  any  funds  available  for  that  purpose, 
and  prior  to  the  making  of  such  order  the 
corporation  has  become  bankrupt  and  its 
assets  have  passed  under  the  Jurisdiction 
of  the  bankruptcy  court,  euch  fee  is  not  a 
priority  claim  constituting  &  lien  on  the 
assets  of  the  bankrupt  corporation.  Such 
claim  is  allowable  only  upon  equitable  con- 
siderations for  services  from  which  the  estate 
in  bankruptcy  has  derived  benefit,  and  to  Uie 
extent,  only  that  they  were  beneficial  m  fact. 
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(5)  Fob  bankbupts'in  involuntaby  cabeA,^ — Here  the  statate  limits 
compensation  to  services  rendered  to  the  bankrupt  while  p^ormisg  the  duties 
put  on  him  by  the  act.^  There  has  been  some  discussion  as  to  1^  meaning 
o£  the  words.^  Where  there  are  separate  attorneys  for  different  partnership 
bankrupts  but  one  allowance  should  be  made.^  The  test  seems  to  be:  did  the 
performance  of  the  prescribed  duties  materially  benefit  or  hasten  the  adminis- 
tration of  the  estate,^  and,  if  so,  were  the  services  of  the  bankrupt's  attorney 
both  necessary  and  instrumental  to  either  of  those  ends!  The  bankrupt's 
attorney  may  not  be  allowed  for  services  rendered  in  defending  a  suit  by  the 
trustee  to  compel  the  bankrupt  to  turn  over  assets,^  nor  for  contesting  a 
petition  for  adjudication  of  bankruptcy,  nor  for  attending  a  first  meeting  of 
creditors,  where  it  does  not  appear  that  his  presence  was  of  assistance  to  the 
bankrupt  in  performing  duties  required  under  the  act,^  nor  for  resistiDg  the 
claim  of  a  receiver  appointed  by  a  State  court  prior  to  adjudication.^ 

(6)  Fob  bankbupts  in  voluntaby  cases.®"^ — Here  the  cases  take  a  wide 
range.  The  allowance  itself  and  the  amount  are  both  discretionary.  It  has 
been  held  on  the  one  hand  that  the  attorney  for  the  bankrupt  is  merely  a 
general  creditor  entitled  to  dividends  ;^  and,  on  the  other,  that  he  is  entitled 
to  an  allowance  for  all  services  to  the  bankrupt  during  the  proceeding,  wbether 
beneficial  to  the  estate  or  not,  even  those  connected  with  the  discharge;  and, 
in  addition,  to  priority  of  payment.**  The  safer  rule  is  that  the  bankrupt's 
attorney  is  only  entitled  to  compensation  out  of  the  estate  for  services  which, 
though  performed  for  the  bankrupt,  are  really  "in  aid  of  the  estate  and  its 
administration."^  This  excludes  services  in  connection  with  the  discharge,*" 
and,  it  is  thought,  save  in  exceptional  instances,  everything  done  after  the 
appointment  of  the  trustee.      But  it  has  been  held  that  an  attorney  for  a 


In  re  Standard  Fuller's  Earth  Ck>.  (D.  €., 
Ala.),  26  Am.  B.  R.  602,  186  Ted.  678. 
See  State  of  Missouri  v.  Angle  (C.  C.  A.,  8th 
Cir.),  38  Am.  B.  R.  394,  236  Fed.  644,  affg. 
36  Am.  B.  R.  436,  2S4  Fed.  626. 

83.  See  also  Am.  B.  R.  Dig.  |  103. 

84.  See  Bankr.  Act,  S  7,  ante;  In  re 
Payne  (D.  C,  N.  Y.),  18  Am.  B.  R.  192,  161 
Fed.  1,018;  In  re  Woodard  (D.  C,  N.  Car.), 
2  Am.  B.  R.  692,  96  Fed.  966. 

Compensation  of  attorney  for  bankrupt. — 
An  allowance  of  $26  to  the  attorney  for  the 
the  debtor  in  contemplation  of  bankruptcy,  is 
sufficient,  where  he  never  appeared  before 
the  referee  and  did  nothing  but  prepare 
bankrupt's  schedules  which  were  brief  and 
did  not  require  much  labor.  In  re  FuUick 
(D.  C,  Pa.),  28  Am.  B.  R.  634,  201  Fed  463. 

Claim  by  attorneys  for  bankrupt  examined 
and  held,  that  $600,  received  by  them  from 
the  debtor  in  contemplation  of  bankruptcy,  is 
cunple  consideration  for  all  services  performed 
and  disbursements.  Matter  of  Union  Dredg- 
ing Co.  (D.  C,  Del.),  35  Am.  B.  R.  666, 
226   Fed.   188. 

86.  See  foot-notes  of  next  paragraph,  where 
the  case  in  both  voluntary  and  involuntary 
bankruptcy   are   collated. 

86.  In  re  Sschwege  (Ref.,  N.  Y.),  8  Am. 
B    R   282 

87.  In  re  Goldville  Mfg.  Co.  (D.  C,  S. 
Car.),  10  Am.  B.  R.  662,  118  Fed.  892;   In 


re  Rosenthal  (D.  C,  Mo.),  9  Am.  B.  R.  626, 
120  Fed.  848. 

88.  In  re  Felson  (D.  C.  N.  Y^,  15  Am. 
B.  R.  185,  139  Fed.  276;  In  re  Stratemeyer 
(D.  C,  Hawaii),  14  Am.  B.  R.  120,  2  U.  S. 
D.  C.  Hawaii  269. 

88.  In  re  Francis  Levy  Outfitting  Ca,  litd. 
(D.  C,  Hawaii),  29  Am.  B.  R.  8. 

90.  Whitla  A.  Nelson  v.  Boyd  (C.  C.  A., 
9th  Cir.),  32  Am.  B.  R.  469,  213  Fed.  587. 

91.  See  also  Am.  B.  R.  Dig.  §  103. 

98.  In  re  Beck  (D.  C,  Iowa),  1  Am.  B.  R. 
636,  92  Fed.  S89. 
98.  In   re  Cross    (D.   C,  N.   Y.),  3   Am. 

B.  R.  187,  96  Fed.  816;  Matter  of  Hitch- 
cock   (D.   C,   Hawaii),   17  Am.   B.   R.   664. 

A  reasonable  fee  for  the  bankrupt'e  at- 
torney, as  part  of  the  costs  of  administra- 
tion, is  entitled  to  priority  of  payment  out 
of  the  proceeds  of  the  sale  of  mortgaged 
property.  Matter  of  Meis  (D.  CL,  Ky.),  18 
Am.  B.  R.  104.  . 

94.  In  re  Mayer  (D.  C,  Wis.),  4  Am.  B. 
R.  238,  101  Fed.  695,  697;  In  re  TerriU  (D. 

C,  Vt.),  4  Am.  B.  R.  625,  103  Fed.  781;  In 
re  Anderson  (D.  C,  S.  Car.),  4  Any.  B.  R. 
640,  103  Fed.  854. 

95.  In  re  Bnindin  (D.  C,  Minn.),  1  Am. 
B.  R.  296,  112  Fed.  306;  In  re  Averill,  1  N- 

B.  N.  544;  In  re  Duran  Mercantile  Co.   (D. 

C,  N.  Mex.),  29  Am.  B.  R.  450,  199  Fed. 
961.    See  also  Ex  parte  Hale,  Fed.  Cas.  5,910. 
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voluntary  bankrupt  is  entitled  to  an  allowance  for  services  reasonably  neces- 
sary to  enable  the  bankrupt  to  perforin  his  duties  under  the  act  and  to  secure 
the  benefit  of  its  provisions^  including  his  discharge  when  entitled  thereto.^ 
Legal  services  to  a  bankrupt,  in  having  his  exemption  allowed  is  a  matter 
betweoi  the  bankrupt  and  his  attorneys  and  fees  therefor  are  not  allo\^able.*^ 
Also,  where  an  offer  of  composition  has  been  confirmed,  the  bankrupt  must 
pay  his  attorney  in  the  matter.^®  It  "is  well  settled,  too,  that  where  the  bank- 
rupt's attdhiey  has  received  compensation  from  the  bankrupt  or  any  one  else 
shortly  before  the  bankruptcy  and  the  amount  is  as  much  as  he  would  have 
been  allowed  in  the  proceeding,  no  further  sum  should  be  paid.^  The  allow- 
ance in  voluntary  cases  is  usually  to  cover  services  in  drawing  the  petition 
and  schedules  and  until  the  first  meeting  of  creditors,  and  should  be  moderate, 
rather  than  the  opposite.^^^ 

(7)  Fob  tbtjstees/**^ — The  fees  of  the  attorney  for  the  trustee  are  strictly 
an  expense  of  administration  and  are  payable  as  provided  in  this  section/^ 
The  trustee  is  not  entitled  to  a  counsel  fee  upon  an  order  rejecting  a  claim  not 
prosecuted  in  good  faith.  ^"^  It  was  held  early  in  the  administration  of  the 
present  law  that  a  trustee  who  was  also  an  attorney  could  be  allowed  the  same 
fees  that  would  have  been  paid  to  other  competent  counsel/^  but  later  cases 
do  not  sustain  that  holding,  the  trustee's  fee  being  limited  by  §  48  and  Qeneral 
Order  XXXV,  (3),^^  When  an  attorney  accepts  the  office  of  trustee  he  sur- 
renders for  the  tiine  his  standing  in  the  court  of  bankruptcy  as  attorney  for 
creditors,  and  must  look  to  them,  not  to  the  baiikrupt  estate  or  the  court, 
for  his  compensation.*^  And  where  an  attorney  for  creditors  seeking  to 
remove  a  trustee  is  subsequently  employed  as  attorney  for  the  new  trustee,  his 
compensation  must  be  limited  to  services  rendered  after  his  employment  as 
attorney  for  the  trustee.^^  As  a  general  rule  an  allowance  should  not  be  made 
to  a  trustee  in  bankruptcy  for  compensation  for  an  attorney  employed  by  him 
for  doing  such  things  for  the  protection  and  benefit  of  the  estate  as  do  not 


96.  In  re  Christianson  (D.  C,  No.  Dak.)) 
23  Am.  B.  R.  710,  176  Fed.  867. 

97.  In  re  Castlebury  (D.  C,  Ga.),  16  Am. 
B.  B.  4S0, 143  Fed.  1,0 IS;  Matter  of  Bohmran 
(D.  €.,  Ga.),  34  Am.  B.  R.  801,  224  Fed.  287. 

98.  In  re  MartU  (D.  C,  N.  Y.),  18  Am. 
B.  R.  260,  IM  Fed.  780. 

99.  In  re  O'ConneU  (D.  C,  N.  Y.),  3  Am. 
B.  R.  422,  98  Fed.  83;  In  re  Smith  (D.  C, 
N.  Car.),  6  Am.  B.  R.  559,  108  Fed.  39; 
Matter  of  Union  Dredging  Oo.  (D.  C,  Del.), 
35  Am«  B.  R.  666,  225  Fed.  188.  Compare 
In  re  Goodwin,  2  N.  B.  N.  Rep.  446. 

100.  Compare  In  re  Carolina  Cooperage 
Co.  (D.  C,  N.  Car.),  3  Am.  B.  R.  154,  90 
Fed.  960;  Matter  of  Meie  (D.  C,  Ky),  18 
Am.  B.  R.  104,  holding  that  where  there  had 
been  no  litigation  and  where  the  services  to 
the  bankrupt  had  not  been  onerous,  an  allow- 
atice  of  $76  was  exceaaive  and  should  be 
reduced  to  $26. 

Two  per  cent,  of  the  amount  realized  from 
the  estate  has  been  held  a  proper  allowance. 
Matter  of  Meia  (D.  C,  Ky.),  18  Am.  B.  R. 
104. 

101.  See  also  Am.  B.  R.  Dig.  §  106. 

102.  In  i-e  Burl^e  (Ref.,  Ohio;,  6  Am.  B. 
R.  602;  In  re  Stotts  (D.  C,  Iowa),  1  Am. 
B.  R.  641,  93  Fed.  438. 


Action  to  recover  preference. —  The  reaaon- 
eble  fee  of  counsel  employed  by  the  trustee 
to  recover  a  voidable  or  fraudulent  prefer-, 
ence  made  by  the  bankrupt  constitutes  a 
part  of  the  trustee's  expenses,  and  as  such  a 
part  of  the  costs  and  expenses  of  adminis- 
tration entitled  to  preferential  payment. 
Page  V.  Rogers  (C.  C.  A.,  6th  Cir.),  17  Am. 
B.  R.  864,  149  Fed.  194;  revd.  on  other 
grounds,  211  U.  S.  675,  21  Am.  B.  R.  496,  53 
L.  Ed.  332,  29  Sup.  Ct.  169. 

103.  Matter  of  Rome  (D.  C.,  N.  J.),  19 
Am.  B.  R.  820,  162  Fed.  971. 

104.  In  re  Mitchell  (Ref.,  Pa.),  1  Am.  B. 
R.    687. 

106.  Compare  In  re  Muldaur,  Fed.  Cas. 
9,905.  Judge  Ray  in  the  case  of  In  re  Mc- 
Kenna  (D.  C,  N.  Y.),  16  Am.  B.  R.  4,  167 
Fed.  611,  holds  that  a  trustee  is  not  en- 
titled to  compensation  for  services  ren- 
dered as  an  attorney;  In  re  Feleon  (D.  C, 
N.  Y.).  16  Am.  B.  R.  185,  139  Fed.  276;  In 
re  Halbert  (C.  C.  A.,  2d  Cir.),  13  Am. 
B.  R.  309,  134  Fed.  236. 

lOe,  In  re  Evans  (D.  C,  N.  C),  »  Am.  B. 
R.  730,  116  Fed.  909. 

107.  In  re  Fidler  &  Son  (D.  C,  PiU),  23 
Am.  B.  R.  16,  172  Fed.  632. 
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require  professional  skill,  but  are  well  within  the  ability  of  a  person  possessing 
ordinary  intelligence  and  business  capacity. ^^  The  determinatiye  question  is 
not  whether  it  is  agreeable  and  convenient  to  the  trustee  to  have  attorneys  to 
act  for  him,  but  whether  it  is  reasonably  necessary  for  the  welfare  of  the  estate 
that  counsel  should  be  so  employed.  This  rule,  in  the  absence  of  special 
elements  of  difficulty,  has  general  application  with  respect  to  such  matters  as 
the  payment  of  taxes,  the  collection  of  rents,  the  payment  for  water  and  elec- 
tricity, and  the  continuance  of  insurance  in  force.  But  where  there* are  special 
difficulties  in  successfully  attending  to  such  matters,  which  could  be  overcome 
^through  the  personality  of  a  certain  attorney,  but  probably  woufd  have  proved 
insurmountable  without  his  intervention,  compensation  may  be  allowed.'^ 
The  amount  of  the  allowance  depends  on  a  variety  of  circumstances,  viz.: 
The  time  employed,  the  difficulty  of  the  legal  questions  involved,  the  result 
achieved,  the  amount  at  stake,  and  the  size  of  the  estate. ^^^  The  allowance 
should  be  moderate,  rather  than  laige."^  The  fee  of  an  attomejr  of  a  trustee 
for  services  rendered  in  the  recovery  of  assets  may  not  depend  upon  agreement 
l)etween  the  attorney  and  trustee  and  be  deducted  from  the  amount  of  the 
recovery;  the  right  to  and  payment  for  such  services  depends  absolutely  upon 
the  discretion  of  the  court.^^  An  allowance  should  not  be  made  for  services 
rendered  before  the  appointment  of  the  trustee.^^  Allowances  should  not  be 
made  until  the  services  are  rendered,  or  usually,  until  the  final  meeting  of 


lOS.  Matter  of  Union  Dredging  Co.  (D. 
C,  Del.),  36  Am.  B.  R.  665,  225  Fed.  188; 
In  re  Kniglit  (Ref.,  Ohio),  5  Am.  B.  R.  560. 

109.  Matter  of  Union  Dredging  Oa  (D. 
C  Del.),  85  Am.  B.  R.  555,  226  Fed.  188. 

110.  In  re  Knight  (Ref.,  Ohio),  6  Am. 
B.  R.  560;  In  re  Bnrrus  (D.  C,  Va.),  3  Am. 
B.  R.  296,  97  Fed.  926.  Compare  also,  for 
an  attempt  to  establish  compensation  on 
a  sliding  scale  basis.  In  re  Smith  (Ref.,  K. 
Y.),  2  Am.  B.  R.  648.  See  also  In  re 
Drake,  Fed.  Cas.  4,058;  In  re  Noyes,  Fed. 
Cas.  10,371;  In  re  Treadwell,  23  Fed.  442; 
In  re  Rude  (D.  C,  Ky.),  4  Am.  B.  R.  319, 
101  Fed.  805;  In  re  McKenna  (D.  C,  N.  Y.), 
15  Am.  B.  R.  4,  137  Fed.  ^11;  Matter  of 
Ninam  (Ref.,  Mich.),  14  Am.  B.  R.  515, 
allowing  fee  of  $2,500  where  the  attorney 
by  his  diligence  recovered  assets  valued  at 
$16,000;  In  re  Hoffman  (D.  C,  Wis.),  23  Am. 
B.  R.  19,  173  Fed.  234. 

The  attorneys  aUowance  may  be  $75  where 
the  report  of  the  trustee  shows  assets  re- 
ceived to  the  amount  of  $7,500.  In  re  Lang 
(D.  C,  Te3L),  11  Am.  B.  R.  794,  127  Fed.  755. 
An  aUowance  of  $15,000  has  been  held  not  to 
be  excessive.  Page  v.  Rogers  ( C.  C.  A.,  6th 
Cir.),  17  Am.  B.  R.  854,  149  Fed.  194,  revd. 
on  other  grounds,  211  U.  S.  575,  21  Am.  B.  R. 
496,  53  L.  Ed.  332,  29  Sup.  Ct.  159. 

Fees  dependent  upon  size  of  estate  and 
services  rendered. —  Counsel  for  the  trustee 
of  a  bankrupt  estate  involving  $16,147,  whose 
duties  were  laborious,  extending  over  sev- 
eral years  and  in  four  or  five  different 
courts,  should  not  be  granted  an  allotrance 
in  excess  of  $2,500,  where  the  assets,  which 
had  been  recovered  by  attorneys  for  so-called 
antecedent    creditors   were  in   aafe    hands, 


and  the  legal  question  involved  was  whether 
tLe  antecedent  creditors  should  diare  with 
the  other  creditors.  Matter  of  Atkins  (D. 
C,  Ky.),  34  Am.  B.  R.  794,  226  Fed.  639. 

Considerations  in  arriving  at  amount  of 
compensation. —  In  Matter  of  Metallic  Spe- 
cialty Mfg.  Co.  (D.  C,  Pa.),  32  Am.  B.  R. 
446,  215  Fed.  937,  the  Court  said:  "It  is 
the  duty  of  everyone  connected  with  the  ad- 
ministration of  the  bankruptcy  laws  to  make 
sure  that  the  fund  which  would  otherwise 
be  distributed  smong  creditors  is  not  dimin- 
ished by  the  payment  of  any  fees  or  charges 
except  those  intended  by  tibie  acts  of  Congress 
to  be  paid.  Counsel  for  the  trustee  both 
as  representing  the  trustee  and  therefore 
the  Court,  ana  as  members  of  the  bar  are 
in 'an  especial  sense  to- have  all  their  acts, 
and  empnaticallv  their  claims  to  oompen- ' 
sation,  pass  under  the  supervision  of  the 
Courts.  As  the  compensation  allowed  by  the 
court  is  in  fact  usually  paid  by  creditors 
or  the  bankrupt,  the  power  to  fix  the  amount 
of  compensation  ought  to  be  exercised  with 
that  degree  of  care  and  discriminating  judg- 
ment which  any  one  should  exercise  who  is 
spending  the  money  of  another." 

111.  In  re  Talton  <D.  C,  N.  Car.),  14 
Am.  B.  R.  617,  137  Fed.  178.  Compare  In 
re  Knight  (Ref.,  Ohio),  5  Am.  B.  R.  560, 
with  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  4 
Am.  B.  R.  17,  100  Fed.  784.  See  also  In 
re  Davenport,  Fed.  Cas.  3,587;  In  re  Cook, 
17  Fed.  328. 

118.  Matter  of  Stemper  (D.  C,  Aria.),  34 
Am.  B.  R.  806,  22^  Fed.  600. 

113.  In  re  N.  Y.  MaU  Steamthip  Co.,  9W. 
Cas.  10,210. 
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creditors.  Where  the  service  has  been  unusual  or  protracted  or  the  amount 
asked  for  is  large  in  proportion  to  the  estate,  a  notice  to  creditors  of  the 
intention  to  apply  is  good  practice,  though  doubtless  not  essential.^"  An 
allowance  to  attorneys  for  the  trustee  in  bankruptcy  intended  to  cover  services 
still  to  be  rendered,  but  expressly  limited  to  ordinary  services,  does  not  cover 
extraordinary  and,  at  the  time,  unexpected  and  unanticipated  services  rendered 
by  counsel,  and  an  additional  allowance  may  be  granted.  ^'^  A  trustee's 
attorney  should  not  be  deprived  of  his  compensation  because  he  had  previously 
acted  for  the  bankrupt ;^^^  but  where  attom.eys  have  acted  for  a. receiver  and 
been  paid  for  their  services,  they  should  not  be  allowed  compensation  for 
services  as  attorneys  to  the  petitioning  creditors.**''  The  trustee  is  entitled 
upon  an  accounting  to  amounts  reasonably  expended  by  him  for  the  services 
of  an  attorney,  made  necessary  for  the  preservation  of  the  estate  which  had 
been  assigned  to  him  as  assignee  for  creditors  prior  to  his  appointment  as 
trustee."® 

(8)  For  assignee  peiob  to  bankbiiptoy.**^ — Attorneys  for  an  assignee, 
in  possession  prior  to  bankruptcy,  should  not  be  allowed  fees  out  of  the  estate, 
save  in  unusual  circumstances,*^ 

d.  ElFeot  of  amendments  of  1903. —  Qeiierally  speaking,  the  policy  of  the  law 
as  amended  as  to  attorneys'  allowance  is,  perhaps,  more  liberal  than  was  that 
of  the  original  act.*^*  Within  proper  limits,  such  a  tendency  is  in  aid  of 
administration.  The  courts  may  be  relied  on  to  check  any  effort  to  carry  it 
too  far.  The  amendment  of  §  64-b  (2)  should  also  be  read  in  this  connection. 
It  is  in  line  with  the  practice  as  previously  established  in  some  of  the 
districts.*'* 


114.  Consult  Tn  re  Arnett  (D.  C,  Tenn.), 
7  Am.  B.  R.  622,  112  Fed.  770;  Ex  parte 
Whitcomb,  Fed.  Cas.  17,529. 

115.  Matter  of  Metallic  Specialty  Mfg.  Oo. 
(D.  C,  Pa.),  32  Am.  B.  R.  44e,  215  Fed. 

937. 

lie.  In  re  Dimm  k  Co.  (D.  C,  Pa.),  17 
Am.  B.  R.  119,  144  Fed,  402. 

The  attorney  for  the  trustee  is  entitled  to 
recover  from  him  the  amount,  included  in  a 
composition,  for  services  rendered  to  the  trus- 
tee in  the  collection  of  debts,  although  the 
plaintiff  also  acted  as  attorney  for  the  bank- 
rupt. Keyes  v.  McKirrow  (Mass.  Sup.  Ct.), 
9  Am.  B.  R.  322,  180  Mass.  2ei,  62  N.  E. 
259. 

117.  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
22  Am.  B.  R.  476,  169  Fed.  702. 

Employment  by  trustee  of  attorneys  rep- 
resenting creditors. —  Attorneys  who  acted 
for  the  receiver  and  trustee  and  conducted' 
a  contest  over  a  claim'  filed  by  bankrupt's 
wife,  who  were  also  the  attorneys  for  cer- 
tain creditors  having  claims  in  a  large 
amount,  may  be  paid  compensation  for  serv- 
ices actually  rendered  for  the  benefit  of 
the  estate,  it  appearing  the  interests  of  their 
clients  with  respect  to  the  contested  claim 
were  not  ad«verse  to  any  class  of  creditors, 
that  the  estate  was  not  prejudiced  by  their 
advice  to  contest  the  claim,  and  that  it  had 


been  the  practice  in  the  district  to  permit 
the  attorneys  for  the  petitioning  creditors  to 
represent  tiie  trustee  where  tibeir  interests 
were  not  adverse  to  the  general  creditors, 
and  to  allow  attorneys  for  creditors  to  advise 
him.  In  re  Smith  (C.  C.  A.,  Oth  Cir.),  29 
Am.  B.  R.  628,  203  Fed.  369. 

118.  In  re  Byerly  (D.  C,  Pa.),  12  Am.  B. 
R.  186,  128  Fed.  637.  See  also  Randolph  v. 
Scruggs,  190  U.  S.  533,  10  Am.  B.  R.  1,  47 
L.  ed.  1165,  23  Sup.  Ct.  710. 

119.  See  also  Am.  B.  R.  Dig.  §  106. 

120.  In  re  Pauly  (Ref.,  N.  Y.) ,  2  Am.  B.  R. 
333.  In  Randolph  v.  Scruggs,  10  Am.  B.  R. 
1,  190  U.  S.  533,  47  L.  ed.  1165,  23  Sup.  Ct. 
710,  a  claim  for  services  beneficial  to  the 
estate  was  allowed.  See  ante  under  ''  Allow- 
ances for  assignees  for  benefit  of  creditors." 

Attorneys  for  assignees. — As  to  the  com- 
pensation of  attorneys  for  general  assignees, 
paid  them  prior  to  bankruptcy,  see  Louisville 
Trust  Co.  V.  Comingor,  184  U.  S.  18,  7  Am. 
.  B.  R.  421,  46  L.  Ed.  413,  22  Sup.  Ct.  293; 
In  re  Klein  &  Co.  (D.  C,  N.  Y.),  8  Am.  B.  R, 
559,  116  Fed.  523.  Compare  In  re  Mays 
(D.  C,  W.  Va.),  7  Am.  B.  R.  764,  114  Fed. 
600. 

121.  Compare  Bankr.  Act,  ||  2(3),  40,  48. 
ISO.  In  re  Felson  (D.  C.,  N.  Y.),  W  Am. 

B.  R.  186,  139  Fed.  276. 


SECTION    SIXTY-THREE. 


DEBTS  WHICH  MAT  BE  PROVED. 

§  63.  Debts  Which  may  be  Proved. — a  Debts  of  the  bankrapt  may 
be  proved  and  allowed  against  his  estate  which  are  (1)  a  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against  him,  whether 
then  payable  or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as 
were  not  then  payable  and* did  not  bear  interest;  (2)  due  as  costs 
taxable  against  an  involuntary  bankrupt  who  was  at  the  time  of  the 
filing  of  the  petition  against  him  plaintiff  in  a  cause  of  action  which 
would  pass  to  the  trustee  and  which  the  trustee  declines  to  prosecute 
after  notice;  (3)  fouifded  upon  a  claim  for  taxable  costs  incurred  in 
good  faith  by  a  creditor  before  the  filing  of  the  petition  in  an  action 
to  recover  a  provable  debt;  (4)  founded  upon  an  oi>en  account,  or 
upon  a  contract,  express  or  implied;  and  (5)  founded  upon  provable 
debts  reduced  to  judgments  after  the  filing  of  the  petition  and  before 
the  consideration  of  the  bankrupt's  application  for  a  discharge,  less 
costs  incurred  and  interests  accrued  after  the  filing  of  the  petition 
and  up  to  the  time  of  the  entry  of  such  judgments. 

b  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  appli- 
cation to  the  court,  be  liquidated  in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed  against  his  estate. 


▲nalogoui  proTiBiona:  In  U.  S.:  As  to  provable  debts  in  general,  Act  of  1867,  $  19,  R.  S., 
f  6067;  Act  of  1841,  $  5;  Act  of .  1800,  $  39;  As  to  unliquidated  claims,  Act  of 
1867,  §  19,  R.  S.,  §  5067;  As  to  contingent  claims.  Act  of  1867,  §  19,  R.  S.,  |  5068; 
Act  of  1841,  S  5;  Act  of  1800,  S  39;  As  to  surety  debts,  Act  of  1867,  S  19,  R.  S., 
§§  5069,  5070. 
In  Eng.:  Act  of  1883,  §  37. 
Cross-references:     To  the  law:     Definition  of  debt,  §  1(11). 

Proof  of  claims  against  partnership,  §  5;  of  claims  of  partner^p  against  partners 

and  vice  versa,  §  5-g. 
Suits  by  and  against  bankrupts  upon,  provable  debts,  §  1 1-a. 
Provable  debts  may  be  discharged,  §  17. 
Pyoof  and  allowance  of  debts,  generally;  procedure,  §  57. 
Petitioning  creditors  must  have  provable  debts,  §  59-b. 
Debts  which  have  priority  of  payment,  f  64-b. 
Dividends  to  be  declared  and  paid  on  debts  proved,  §  65, 
Set-ofT  in  case  of  mutual  debts  and  credits,  S  68. 
To  the  General  Orders:     General  regulations  as  to  proof  of  claims,  XXI. 
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Cross-references  — ^  Continued : 

To  the  Forms:     Proof  of  unsecured  debt,  No.  31;  of  secured  debt,  No.  32;  of  debt  due 

corporation.  No.  33;  of  debt  by  partnership,  No.  34;  of  debt  by  agent  or  attorney. 

No.  35;  of  secured  debt  by  agent,  No.  36. 
Affidavit  of  lost  bill  or  note.  No.  37. 
See  also  Supplementary  Forms,  post;  Hagar  and  Alexander's  Bankruptcy  Forms 

(2d  ed.). 


SYNOPSIS   OF   SECTION. 

DBBTS  HVHICH  MAY  BB  PROVBD. 

I.  History  and  Comparative  Legislation,  947. 

,  n.  Detennination  of  Provability^  947. 

a.  iis  affected  by  sUdiUe,  947. 

b.  Defenses  to  aUowance,  947. 

c.  Proved  and  allowed,  948. 

d.  Ex  contractu  and  ex  delido,  949. 

(1)  In  general,  949. 

(2)  Rule  under  former  law,  949. 

(3)  Rule  under  present  law,  949. 

(4)  Claims  tortuous  in  character  on  contract,  949. 

(5)  Fraud  or  connivance,  951. 

e.  The  debt  mitst  have  existed  when  the  petition  was  filed,  951. 

f .  Equitable  debts,  952. 

g.  Debts  against  more  than  one  person,  953. 

h.  Provability  as  affected  by  the  person  proving,  954. 

(1)  In  general,  954. 

(2)  Transactions  between  husband  and  wife,  965. 

(3)  Services  of  minor  child,  955. 

i.  Provability  a«  affected  by  fraud  or  preference,  956 
j.  Cross-references,  956. 

m.  Fixed  LiabiUty  Absolutely  Owing,  956. 

a.  In  general,  956. 

b.  Whether  then  payable  or  not,  957 

c.  Evidence  by  a  judgment,  957. 

(1)  In  general,  957. 

(2)  Impeaching  judgments,  959. 

d.  Evidenced  by  an  instrument  in  writing,  960. 

(1)  In  general,  960. 

(2)  Bills  and  notes,  960. 

(I)  In  general,  960.  . 

(II)  Who  may  prove  because  of  promissory  note,  960. 
(Ill)   Notes  of  corporations,  961. 

(3)  Stipulation  for  payment  of  collection  fees,  962. 

(4)  Interest,  962. 
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m.  Fixed  Liability  Absolutely  Owing  —  Ck>ntinued 

e.  IndoT8er  and  surety  debto,  963. 

(1)  llabiutt  of  indobsbb8,  963. 

(2)  Surety  and  cobporatb  bonds,  964. 

f .  Liabilities  far  taxes,  965. 

g.  Other  debts  falling  within  this  paragraph^  965. 

IV.  Open  Accounts;  Contracts,  965. 

a.  Debt  founded  on  open  account,  966. 

b.  Dd}t  founded  on  a  contract,  express  or  implied^  966. 

(1)  In  general,  966. 

(2)  Gambung  transactions,  967. 

(3)  Owing  at  time  of  filing  petition,  968. 

(4)  Breach  of  warranty,  968. 

(5)  Breach  op  executory  contract,  968. 

(I)  In  general,  968. 
(II)  Anticipatory  breach,  969. 

(6)  Contingent  contractual  liabilities,  970. 

(7)  Continuing  contracts,  970. 

(8)  Contracts  of  employment  and  for  commissions,  971. 

(9)  Breach  of  covenant  in  lease,  972. 
(10)  Implied  contracts,  972. 

V.  Judgments  Entered  after  Bankruptcy,  973. 


VI.  Claims  for.  Costs,  973. 

a.  In  general,  973. 

b.  Costs  against  an  imwlunlary  bankrupt,  974. 

c.  Costs  incurred  in  good  faith  in  an  action  to  recover  a  provable  debt,  974. 

d.  Costs  in  attachment  suits,  975. 

Vn.  Unliquidated  Claims,  975. 

a.  In  general,  975. 

b.  Effect  and  purpose  of  subsection,  976. 

c.  Injuries  to  person  or  property,  976. 

d.  Liquidation,  how  accomplished,  977. 

e.  Contingent  liabilities,  977. 

Vm.  What  Debts  are  not  Provable,  979. 

a.  In  general,  979. 

b.  Judgments  for  fines  and  penalties,  979. 

c.  Alimony  due  to  accrue,  980. 

d.  Rent  to  accrue,  980. 

e.  Dd>ts  outlawed  by  a  statute  of  limitation,  983. 

f .  Commissions  of  trustee,  984. 

g.  Cross-references,  984. 
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'l.  HISTORt  AND  COMPARATIVE  lEOlSLATION. 

A  clear  understanding  of  what  is  a  provable  debt  is  important  to  either  the 
due  administration  of,  or  practice  under,  all  bankruptcy  laws.  If  provable, 
a  debt  is  the  basis  of  its  ownei^s  right  to  a.  pro  rata  share  in  the  estate ;  if 
provable,  with  certain  exceptions,  always  stated  in  the  statute,^  it  is  barred 
by  the  discharge.  The  earlier  statutes  were  inclined  to  go  far  afield  in  defining 
sucl^  debts.  Of  late,  the  tendency  has  been  to  make  the  phrasing  generic, 
and  leave  its  construction  to  the  courts  Thus,  the  present  English  law,  after 
excepting  all  "demands  in  the  nature  of  unliquidated  damages  arising  other- 
wise than  T)y  reason  of  a  contract,  promise  or  breach  of  trust,"  in  substance 
declares  provable:  *^all  debts  and  liabilities,  present  or  future,  certain  or  con- 
tingent." ^  The  same  tendency  is  apparent  in  the  United  States..  Section  19 
of  the  law  of  1867  was  phrased  in  greater  detail  than  §  63  of  the  present 
statute.^  Much  of  it  was  expressive  of  existing  rules  of  law ;  these  are  unques- 
tionably still  in  force,  even  though  omitted  from  the  act  of  1898.  The 
omission  of  other  provisions,  not  expressive  of  general  rules,  seems  \o  warrant 
the  view  that  having  been  dropped  out,  they  are  no  longer  the  law.  These 
differences  are  considered  in  appropriate  paragraphs,  post, 

II.  DETERMINATION  OF  PROVABILITY. 

a.  As  affected  by  statute.— Subsection  a  indicates  those  "debts"  that  are 
provable;  subsection  h  those  debts  which,  because  unliquidated  at  the  time  of 
the  petition,  are  not  immediately  provable,  but  may  be  when  liquidated. 
"Debt"  and  "liability"  are  here  used  somewhat  loosely.  The  definition  of 
the  former  in  §  1  (11)  seems  hardly  applicable,  as  it  results  in  the  truism: 
a  debt  is  a  debt.  The*  tendency  of  the  courts  has  been  to  give  a  somewhat 
narrow  meaning  to  the  word.*  Strictly,  a  debt  is  "  something  owed."  Here 
this  is  immaterial ;  the  five  subdivisions  of  subsection  a  indicate  the  only 
obligations  of  the  debtor  which  are,  strictly  speaking,  provable. 

b.  Defenses  to  allowance. —  In  general  every  existing  claim  upon  which' an 
action  at  law  or  in  equity  could  be  maintained  at  the  time  of  the  filing  of  the 
petition  is  provable  in  bankruptcy,  and  any  defense  which  might  have  been 
urged  had  action  been  brought  on  the  claim  may  be  urged  against  its  allowance 
in  bankruptcy.*^    If  the  claim  is  not  enforceable  because  of  some  State  statute, 


1.  See  Bankr.  Act,  {  17. 

8.  Bug.  Act  of  18«3,  S  37. 

8.  The  difference  between  the  two  statutes 
in  thifl  particular  are  tersely  stated  in  a 
previous  edition,  as  follows  (3d  ed.,  p.  380) : 

"The  following  are  the  most  important 
differences:  first,  omission  from  the  present- 
act  of  any  express  provision  authorizing  the 
proving  of  contingent  debts  and  liabilities, 
or  the  liability  of  the  bankrupt,  as  surety, 
indoraer,  or  guarantor;  second,  pijnission  of 
an^  express  provi<sion  as  to  the  proving  of 
damages  resulting  from  a  conversion  or  tres- 
pass by  the  bankrupt;  third,  omission  of  any 
express  provision  as  to  the  apportionment  of 
rent  and  proving  for  the  same;  fourth,  the 
embodiment  in  the  present  act  of  an  exprees 
provision  as  to  proving  a  judgment  rcKBOvered 
after  the  commencement  of  proceedings  in 


bankruptcy  upon  a  debt  at  that  time  provable ; 
fifth,  the  embodiment  of  an  express  provision 
making  costs  incurred  by  the*  bankrupt  in 
certain  suits  by  and  against  him  provable 
debts;  sixth,  the  embodiment  of  a  provision 
that  unliquidated  claims  against  the  bank- 
rupt may,  pursuant  to  application  to  the 
court,  be  liquidated  in  such  a  manner  as  it 
shall  direct,  and  may  thereafter  be  proved 
and  allowed  against  the  bankrupt's  estate; 
seventh,  the  lack  of  any  general  provision 
as  to  the  time  when  a  debt  must  have  be- 
come fixed  and  owing  in  order  to  be  prov- 
able."' 

4.  In  re  Sutherland,  Fed.  Cas.  13,639;  In 
re  Foye,  Fed.  Oae.  6,021;  Wilson  v.  Bank, 
3  Fed.  3»1. 

0.  In  re  Prescott,  9  N.  B.  R.  886,  Fed. 
Ca«.  11,389,  6  Biss.  623. 
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and  this  dearly  appears  from  the  character  of  the  claim  itself,  it  is  not  to  be 
regarded  in  a  strict  sense  as  a  provable  debt®  Thus  it  has  been  held  that  a 
feme  covert  may  set  up  her  coverture  as  a  defense  to  a  claim  made  against  her 
estate.^  And  if  a  corporation  enters  into  an  vitra  vires  contract  upon  which 
it  could  not  bring  an  action  it  cannot  prove  a  claim  arising  thereon  in  bank- 
ruptcy.* So  contracts  void  because  of  the  consideration  being  illegal  or  because 
the  contract  is  against  public  policy  cannot  be  the  foundation  of  a  debt  prov- 
able or  at  least  allowable  in  bankruptcy.'  So  as  to  stock  gambling  trans- 
actions. But  the  burden  of  proof  rests  upon  those  disputing  a  contract 
apparently  valid.*®  So  if  the  statute  of  frauds  would  be  a  defense  to  an  action 
it  may  be  set  up  as  an  objection  to  the  allowance  of  a  claim."  The  considera- 
tions here  referred  to  relate  more  to  the  allowance  of  flie  claim  than  to  the 
mere  presentation  of  it  for  the  purpose  of  proof. 

c.  "Proved"  and  "allowed."— In  this  connection,  it  is  important  to  recall 
the  diiference  between  a  debt  which  may  be  proved  and  one  which  may  be 
allowed.  .  As  has  been  stated,  every  claim  on  which  an  action  in  law  or  in 
equity  might  have  been  maintained  may  be  proved  ;^  whether  a  debt  so  proved 
will  be  allowed  is  decidedly  another  matter.  This  distinction  is  perhaps  some- 
what artificial,  the  words  **  proved  and  allowed  '^  being  in  §  63  yoked  together 
and  their  equivalency  to  "provable''  apparently  taken  for  granted.*^  A  dis- 
allowed claim  and  a  non-provable  debt  are  not  identical  things;  and  where 
a  debt  is  disallowed  because  without  foundation  the  claimant  does,  not  have 
a  non-provable  debt."  It  has  been  held  that  the  term  "  provable  debt  *'  is  not 
limited  in  its  meaning  to  a  debt  against  the  allowance  of  which  no  defense 
can  be  successfully  interposed ;  as  where  a  claim  is  disallowed  for  the  reason 
that  it  was  barred  by  the  statute  of  limitations  it  is  nevertheless  a  provable 
debt,  so  far  at  least  as  the  bankrupt's  discharge  therefrom  is  concerned.** 

6.  In  re  Talbot  (D.  C,  Mass.),  7  Am.  B.  9.  In  re  Chandler,  »  N.  B.  R.  614,  Fed. 
R.  20,  110  Fed.  924,  in  which  case  it  was  ^  Cas.  590,  6  Bias.  63;  In  re  Greene,  16  N.  B. 
held  that  in  Massachusetts,  a  wife's  claim  *  R.  198,  Fed.  Cas.  5,751;  E»  parte  Jones* 
for  money  advanced  to  her  husband  from  her  17  Ves.  332;  Lowe  v.  Waller,  1  Dou^,  736; 
separate  estate  as  a  loan  cannot  be  enforced  In  re  Young,  Fed.  Ca«.  18,145,  6>  Biss.  63; 
by  either  legal  or  equitable  proceedings,  and  Ex  parte  Miunford,  15  Ves.  289;  Lehman 
so  cannot  be  proved  against  her  husband's  v.  Strassberg,  2  Woods,  654;  Ew  parte  Cot- 
estate  in  bankruptcjr.  trell,  2  Cowp.   742;     Eo  parte  Daniels,   14 

Claims  nnauthonied  by  statute. —  Claims  Ves.  191. 

for  merchandise  sold  and  delivered  to  a  co-  10.  See  Hill  v.  Levy   (D.  C,  Va.),  3  Am. 

operative  company,  on  credit,  in  violation  of  B.   R.   374,   and   note,   99  Fed.   94.     As   to 

a  statutory  inhibition,  are  not  provable  debts  gambling  contracts,  see  In  re  Dorr   (C.  C. 

in  bankruptcy,  so  as  to  entitle  the  holders  A.,  9th  Cir.),  26  Am.  B.  R.  406,  186  Fed. 

thereof  to  petition  for  the   adjudication   in  276;   In  re  Norris   (D.   C:,  Minn.),  26  Am. 

bankruptcy  of  said  association.    In  re  Wyo-  B.  R.  945,  190  Fed.  101,  and  also  discussion, 

ming  Valley  Co-operative  Association  (D.  C,  post,  under  this  section,  sub-titie  "(Gambling 

Pa.),  28  Am.  B.  R.  462,  198  Fed.  436.  transactions." 

7.  In  re  Rachel  Goodman,  8  N.  B,  R.  380,  11.  Capell  v.  Trinity  C9iurch,  11  N.  B.  R. 
Fed.  Cas.  5.540,  5  Biss.  401.  536,  Fed.  Cas.  2,392. 

8.  In  re  Jaycox  &,  Greene,  Fed.  Cas.  7,233,  12.  See  In  re  Jordan,  2  Fed.  319. 

12  Blatch.  209.  13.  Note  that  the  words  "provable  debts" 

Purchase  of  its  own  stock  contrary  to  law  occur   in    §    17,   and  the  words  "provable 

by  bankrupt  corporation. —  Wbere  bankrupt,  claims  "  in  §  59-b. 

a  corporation,  purchased  from  claimant  14.  Lesser  v.  Gray,  236  U.  S.  70,  34  Am. 
shares  of  its  owti  stock  in  a  manner  contrary  B.  R.  8,  59  L.  ed.  471,  86  Sup.  Ct.  227. 
to  the  provisions  of  the  Oklahoma  statutes  15.  Hargadine,  etc.,  Dry  Croods  Co.  v.  Hud- 
relating  to  the  purchase  by  a  corporation  of  eon  (C.  €.'  A.,  8th  Cir.),  It)  Am.  B.  R.  226, 
its  capital  etock,  the  transa^ition  was  void  122  Fed.  232,  affg.  6  Am.  B.  R.  657.  Where 
and  fraudulent  as  to  its  creditors  and  a  claim  a^  firm  gives  a  promissory  note  to  secure  an 
for  the  balance  due  on  the  purchase  price  existing  indebtedness  of  one  of  the  members, 
should  be  di sallow od.  Matter  of  Sapulpa  the  statute  of  limitation  is  not  a  bar  to  the 
Produce  Co.  (Ref.,  Okla.),  26  Am.  B.  R.  900,  provability  of  the  note,  although  the  original 
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But  this  does  not  affect  the  questioa  of  the  "  provability "  of  a  debt  for  the 
purpose  of  determining  whether  or  not  it  should  be  paid  out  of  the  estate. 
It  would  seem  better,  therefore^  to  retain  the  distinction  between  the  "  prova- 
bility" and  "allowability''  of  a  debt;  the  latter  term  including  the  former 
and  requiring  in  addition  thereto  a  determination  as  to  whether  the  debt  is 
a  valid  claim  against  the  estate. 

d.  Ex  odntractu  and  ex  delicto. — (l)  In  genebal. —  Liabilities  grounded  in 
contract  are,  almost  without  exception,  provable.  So  also  are  judgments 
groimded  in  tort.^®  Whether  mere  liabilities  ex  delicto  may  be  liquidated  and 
thus  become  provable  has  been  doubted. 

(2)  KuiE  UNDER  FORMER  LAW. —  Under  the  former  law,  such  claims,  if 
'^  on  account  of  any  goods  or  chattels  wrongfully  taken,  converted  or  withheld," 
u  e.y  if  in  conversion,  were  provable,  but  only  after  being  duly  liquidated. ^"^ 
With  the  single  exception  next  noted,  other  liabilities  sounding  in  tort  were 
not.^  Debts  created  by  the  fraud  or  embezzlement  of  the  bankrupt  were, 
by  the  terms  of  another  section,  made  provable,  but  were  also  declared  not 
dischargeable.*® 

(3)  Rule  under  present  law. —  Even  the  clause  above  quoted  has  been 
omitted  from  the  present  law ;  the  same  is  silent  as  to  the  provability  of  debts 
in  fraud  or  for  embezzlement.  Hence,  the  argument  that  such  mere  liabilities 
are  not  provable.  But,  strictly,  debts  grounded  in  tort  are  as  much  liabilities 
as  are  tiiose  entirely  ex  contractu,  and  a  distinction  between  those  actually 
liquidated  at  the  time  the  petition  is  filed  and  those  which  may  be  thereafter 
liquidated  is  somewhat  artificial.^  Besides,  §  17  now  excepts  from  discharge- 
able debts  many  "provable  debts"  that  are  unliquidated  torts;  the  words 
"judgments  in  actions"  in  §  lY-a  (2)  having  now  given  place  to  the  word 
"liabilities.'^  It  would  seem,  therefore,  that  liabilities  for  torts  per  se,  and 
not  merely  those  provable  on  the  theory  of  quasi-contracts,^*  may  now  be 
liquidated  and  proven  and  allowed,  at  least  all  those  that  are  both  in  praesenti 
debts  as  (distinguished  from  fines  or  duties).^ 

(4)  Claims  tortuous  in  character  based  on  contract. —  The  Supreme 
Court  has  held  that  subsection  a  of  this  section,  defining  provable 
debts,  must  be  read  in  connection  with  §  17  limiting  the  operation  of  dis- 
charges, in  which  the  provable  character  of  claims  for  fraud  in  general  is 
recognized,  by  excepting  from  a  discharge  claims  for  frauds  which  have  been 
reduced  to  judgment,  or  which  were  committed  by  the  bankrupt  while  acting 
as  an  officer,  or  in  a  fiduciary  capacity ;  and  that,  therefore,  if  a  debt  originates, 
or  is  "founded  upon  an  open  account,  or  upon  a  contract,  expressed  or 
implied,"  it  is  provable  against  the  bankrupt's  estate,  though  the  creditor  may 


indebtedness  wa«  so  barred.  Dacovich  v. 
Schley  (C.  C.  A.,  5th  Cir.),  13  Am.  B.  R. 
752,  i34  Fed.  72. 

16.  In  re  Putnam  (D.  C,  Cal.),  27  Am. 
B.  R.  923,  193  Fed.  464,  citing  text. 

17.  Act  of  1867,  I  19,  R.  S.,  $  5061;  In  re 
Bailey,  Fed.  Cas.  729 ;  In  re  Hennocksburgh, 
Fed,   Cas.   6,367;   Weaver  v.  Voils,  68  Ind. 

191. 

18.  In  re  Schuchardt,  Fed.  Cas.  12,483; 
Oilman  v.  Cafe.  63  N.  H.  278. 

19.  Act  of  1867,  $  33,  R.  S.,  $  5117. 

90.  On  the  other  hand,  it  is,  of  course, 
true  that  much  practical  inconvenience  would 


result  from  the  do<^trine  stated  in  the  text. 
Consult  section  sevchteen.  See  also  the  limi- 
tation of  the  English  statute  to  unliquidated 
damages  "by  reason  of  a  contract,  promise, 
or  breach  of  trust;"  Act  of  1883,  §  37. 

81.  See  In  re  Hirschman  (D.  C.,  Utah), 
4  Am.  B.  R.  715,  104  Fed.  69,  and  In  re 
Filer  (Ref.,  N.  Y.),  5  Am.  B.  R.  582,  for 
the  prevailing  rule  before  the  amendatory  act 
of  1903.  And  compare  In  re  Lazarovic  f  Ref.. 
Kan.),  1  Am.  B.  R.  476,  and  In  re  Cushing 
(Bef.,  N.  Y.),  6  Am.  B.  R.  22. 

28.  For  instance,  fines  for  crimes,  alimony, 
and  rent  to  accrue. 
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elect  to  bring  his  action  in  trover,  as  for  a  fraudulent  conversion,  instead  of 
in  assumpsit  for  a  balance  due  upon  an  open  account^  In  other  words, 
if  a  party  has  a  cause  of  action  which,  at  his  election,  he  may  main- 
tain either  upon  a  contract  or  in  tort,  then  such  cause  of  action  becomes  a 
provable  debt.^  If  the  claimant  elects  to  sue  in  tort  upon  his  claim,  his  debt 
is  not  thereby  deprived  of  its  provable  character,^  but  if  he  proves  his  claim 
as  founded  on  an  implied  contract,  he  will  be  deemed  to  have  waived  the  tort, 
and  will  be  precluded  from  a  recovery  based  thereon.^  It  is  a  well  settled 
rule  that  where  a  tort-feasor,  by  conversion  of  personal  property,  has  sold  the 
property  converted  and  received  cash  therefor,  the  true  owner  may  sue  him 
for  money  had  and  received  as  on  an  implied  contract.^  It  follows  that  a 
claim  based  upon  such  a  transaction  is  a  provable  debt.  It  has,  therefore, 
been  held  that  an  obligation  resting  upon  an  officer  or  other  person  occupying 


as.  Crawford  v.  Burke,  196  U.  8.  17«,  12 
Am.  R  R.  669,  49  L.  Ed.  147,  25  Sup.  Ct.  9, 
revg.  201  111.  581.  And  see  Clarke  v.  Rogers, 
228  U.  S.  534,  30  Am.  B.  R.  39,  67  L.  Ed. 
963,  33  Sup.  Ct.  687 ;  Friend  v.  Talcott,  228 
U.  S.  27,  30  Am.  B.  R.  31,  57  L.  ed.  718,  33 
Sup.  Ct.  605.  See  cases  digested  Am.  Bankr. 
Dig.  S  845. 

i4.  Reinhardt  v.  Freiderich  (Ind.  App. 
Ct.),  34  Am.  B.  R.  633,  635,  108  N.  E.  2>8, 
citing  Collier  on  Bankruptcy  (9th  ed.),  386, 
85a,  870,  and  the  foUowing  cases:  Craw- 
ford V.  Burke,   »5  U.  S.   176-194,  12  Am. 

B.  R.  65«,  25  Sup.  Ct.  9,  49*  L.  Ed.  147; 
In  re  Hirschman  (D.  C,  Utah),  4  Am.  B.  R. 
716,  104  Fed.  60;  Clarke  v.  Rogers  (C?.  C. 
A.,  1st  Cir.),  26  Am.  B.  R.  413,  18Q  'J'ed. 
518;  Disler  v.  McCauley,  7.  Am.  B.  R.  13S, 
66  N.  Y.  App.  Div.  42,  73  N.  Y.  Supp. 
270;  In  re  Filer  (D.  C,  N.  Y.),  6  Anu  B, 
R.  836,  126  Fed.  261,  Tinker  v.  Colwell, 
193  U.  S.  473,  11  Am.  B.  R.  668,  24  Sup.  Ct. 
505,  48  L.  Ed.  754;  Barrett  ▼.  Prince  (C.  C. 
A.,  7th  Cir.),  16  Am.  B.  R.  64,  143  Fed.  3'^2. 

25:  Crawford  v.  Burke,  196  U.  S.  176,  12 
Am.  B.  R.  669,  49  L.  ed.  147,  25  Sup.  Ct.  9. 

Effect  of  waiver. —  When-  a  tort  is  of  a 
character  which  may  be  waived  and  an  action 
quaM  ew  contractu  maintained,  the  claim  is  a 
debt  within  the  meaning  of  the  bankruptcy 
act  and  provable.  First  National  Bank  v. 
Bamfuth  (Vt.  Sup.  Ct.),  37  Am.  B.  R.  315, 
96  Atl.  600. 

26.  Standard  Varnish  Wks.  v.  Haydock  (C. 

C.  A.,  6th  Cir.),  16  Am.  B.  R.  286,  143  Fed. 
31«;  In  re  Hirschman  (D.  C,  Utah),  4  Am. 
B.  R.  715,  104  Fed.  69;  Bunting  Stone  Hard- 
ware Co.  V.  Alexander  (Tex.  Civ.  App.),  38 
Am.  B.  R.  631,  190  S.W.  1152,  holding  that 
where  a  creditor  stands,  either  in  the  pro- 
ceeding in  bankruptcy  or  in  a  suit  in  a  State 
court,  upon  a  contract  as  originally  made, 
he  waives  any  right  arising  thereon  in  tort, 
and  the  claim  as  a  consequence  becomes  one 
provable  in  bankruptcy  and  from  which  the 
bankrupt  is  released  when  discharged. 

Waiver  of  tort,  and  recovery  on  quasi- 
contract. —  In  the  case  of  Clarke  v.  Rogers 
(C.  C.  A.,  Ist  Cir.),  26  Am.  B.  R.  413,  417, 
183  Fed.  618,  the  court  said:    "A  claim  based 


on  A  tort  as  known  at  common  law  is  un- 
doubtedly provable  whenever  it  may  be  re- 
solved into  an  implied  contract.  For  ex- 
ample, it  is  a  settled  rule  that  vbere  a 
tort-feaaor  by  cimveraioii  of  personal  prop- 
erty haa  sold  the  property  converted,  and 
received  cash  therefor,  the  true  owner  may 
sue  him  for  money  had  and  received  as  on 
an  implied  contract.  This,  of  course,  is  a 
mere  fiction  of  law;  but,  like  aU  other  such 
fictions,  it  is  effectual  when  it  wiU  accom- 
pUsh  the  ends  of  justice.  So  that,  in  that 
cpse,  the  owner  of  the  property  may  proceed 
for  a  tort,  or,  at  his  option,  on  an  implied 
contrast,  which  would  entitle  him  to  make 
proof  imder  section  63.  An  illustration  ap- 
pears in  Tindle  v.  Birkett,  906  U.  S.  183, 
186.  18  Am.  B.  R.  121,  27  Sup.  Ct.  493,  51 
L.  Ed.  762.  On  the  other  hand,  a  mere  tort, 
for  example,  a  trespass  involving  a  mere 
destruction  of  property,  does  not  lay  the 
foundation*  for  a  proceeding  under  that  sec- 
tion. The  force  of  Crawford  v.  Burke,  195 
U.  S.  176,  12  Am.  B.  R.  669,  26  Sup.  Ut.  9,  49 
L.  Ed.  147,  is  not  correctly  understood  by 
the  appellee  here.  This  is  made  plain  by 
what  IS  said  in  Dtmbar  v.  Dunbar,  190  U.  S. 
340,  360,  10  Am.  B.  R,  139,  23  Sup.  Ct.  767, 
47  L.  Ed.  1084,  in  the  opening  piaragraph; 
so  that  the  result  of  it  all  is  that  claims  for 
mere  torts,  like  personal  injuries  and  injuries 
to  real  property,  are  not  provable,  as  was 
determined  by  the  Circuit  Court  of  Appeals 
for  the  Third  Circuit  in  Brown  &  Adfuns  v. 
United  Button  Co.  (C.  C.  A.,  3d  Cir.),  17 
Am.  B.  R.  565,  149  Fed.  48,  79  C.  C.  A.  70. 
8  L.  R.  A.  (K  S.)  961,  and  by  the  arcuit 
Court  of  Appeals  for  the  Second  Circuit  in 
In  re  New  York  Tunnel  Co.  (C.  C.  A.,  24 
Cir.),  20  Am.  B.  R.  26,  169  Fed,  668,  86 
C.  C.  A.  556." 

%1.  Clarke  v.  Rogers  (C.  C.  A,,  Ist  Cir.). 
26  Am.  B.  R.  413,  183  Fed.  518  (affd.  228 
U.  S.  634,  30  Am.  B.  R.  39,  67  L.  Ed.  963. 
33  Sup.  Ct.  687),  citing,  as  an  illustrative 
case,  Tindle  v.  Birkett,  206  U.  S.  183,  18 
Am.  B.  R  121,  61  L.  Ed.  762,  27  Sup.  Ct.  493; 
Reynolds  v.  New  York  Trust  Co.  (C.  C.  A., 
Ist  Cir.),  26  Am.  B.  R.  696,  699,  188  F^ 
611. 
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a  fiduciary  capacity  to  restore  to  a  fund  money  which  he  has  embezzled  is 
contractual  in  its  nature,  and  gives  rise  to  a  provable  debt  in  behalf  of  the 
beneficiaries  against  his  bankrupt  estate.^  A  creditor  whose  claim  is  grounded 
in  tort  is  not  entitled  to  priority,  even  one  whose  claim  rests  on  conversion. 
Once  the  goods  are  sold  and  the  avails  mingled  with  the  debtor's  funds,  such 
a  creditor's  claim  is  for  damages  only.^ 

(6)  Fbaud  or  connivance. —  A  claim  based  upon  a  fraudulent  connivairce 
with  the  bankrupt  to  impose  upon  other  creditors,  as  where  money  was 
advanced  to  the  bankrupt  to 'give  him  a  fictitious  commercial  rating,  is, not 
allowable."^  And  where  transactions  between  the  bankrupt  and  the  creditor 
were  such  as  to  indicate  an  intention  to  overreach  the  other  creditors  and 
obtain  an  undue  advantage  over  them,  their  claims,  although  provable,  may  be 
disallowed.'*^  ^ 

e.  The  debt  must  have  existed  when  the  petition  was  filed. —  Here  the  statute 
is  not  entirely  harmonious.  Subsection  a  (4),  unlike  the  other  subdivisions, 
has  no  words  of  time.  The  rule  is  that  the  provability  of  a  claim  depends 
upon  its  status  at  the  time  the  petition  is  filed.^^.  If  it  be  then  owing  it  may 
be  proved ;  if  it  become  due  after  the  filing  of  the  petition,  even  if  before  the 


aa  Clarke  v.  Rogers  (C.  C.  A.,  l«t  Gir.), 
26  Am.  B.  R.  413,  183  Fed.  61S.  affd.  by 
Supreme  Court  in  228  U.  S.  534,  30  Am. 
B.  R.  39,  57  L.  Ed.  968,  33  Sup.  Ct.  587, 
holding  that  where  a  trustee  converts  trust 
funds  to  his  own  use,  a  lialoility  is  created 
which  is  provable  in  the  bankruptcy  proceed- 
ings of  such  trustee  as  a  liability  founded 
**  upon  an  open  account,  or  upon  a  contract, 
express  or  implied." 

S9.  Ungewitter  v.  Von  Sachs,  Fed.  Caa. 
14,343. 

30.  In  re  Friedman  ( D.  C,  V7is. ) ,  21  Am. 
B.  R,  213,  104  Fed.  131. 

81.  Clere  Clothing  Co.  v.  Union  Trust  & 
Saving*  Bank  (C.  C.  A.,  9th  Cir.),  36  Am. 
B.  R.  419,  224  Fed.  363,  in  which  it  appeared 
that  a  clothing  company,  with  other  creditors 
effected  a  composition,  advancing  for  that 
purpose  money  wtich  it  borrowed  from  a 
bank.  The  trustee  made  a  biU  of  sale  of  the 
merchandise  of  the  bankrupt  to  the  clothing 
company,  which  put  them  on  sale.  The  bank- 
rupt was  then  reorganized,  the  president  of 
the  clothing  company  gaining  control.  There- 
after the  reorganized  company  claimed  to 
have  sold  the  merchandise  to  the  clothing 
<*ompany,  taking  its  note.  The  clothing  com- 
pany presented  claims  based  on  this  note  and 
on  a  note  for  merchandise  sold  to  the  bank- 
rupt. It  wae  held  that,  on  all  the  evidence, 
the  claims  should  be  rejected,  as  the  reor- 
ganized corporation  was  merely  an  agent  of 
the  claimant,  and  that  a  corporation  may 
not  for  a  period  of  over  a  year  so  intertwine 
its  affairs  and  business  transactions  with  a 
second  company  as  to  virtually  create  the 
relationship  of  principal  and  agent,  and  then 
upon  the  insolvency  of  the  second  company 
insist  upon  the  payment  of  alleged  debts  in- 
curred in  the  very  transactions  by  which  the 
relationship  was  created. 

Holder  of  promissory  note  and  stock  for 
loan  with  option  to  elect  which  he  wiU  take; 


failure  to  elect  before  bankruptcy. — ^A  person, 
who  loans  money  to  a  corporation  on  its 
promissory  note  and  also  takes  shares  of  its 
stock  at  par  for  the  amount  of  the  loan, 
under  an  agreement  providing  that  he  shall 
have  his  election  whether  to  become  the  ab- 
solute owner  of  the  shares  and  surrender  the 
note,  or  to  surrender  the  shares  .and  demand 
payment  of  the  note,  and  does  not  elect  which 
position  he  will  assume  until  the  indebted- 
ness of  the  company  has  accumulated  to  such 
an  extent  as  to  render  it^  bankrupt,  is 
estopped  from  demanding  ms  rights  as  a 
creditor,  under  the  agreement.  Matter  of 
Silvemail  Co.  (D.  C,  Kam),  33  Am.  B.  R. 
67,  218  Fed.  977. 

82.  In  re  Burka  (D.  C,  Mo.),  6  Am.  B. 
R.  12,  107  Fed.  674;  In  re  Garlington  (D. 
C,  Tex.),  8  Am.  B.  R.  602,  115  Fed.  999; 
Swartz  '  Fourth  Bank  (C.  C.  A.,  8th  Cir.), 
8  Am.  B.  R.  673,  117  Fed.  1,  54  C.  C.  A. 
3817;  In  re  Adam«  (D.  C,  Mass.),  12  Am.  B. 
R.  36i8,  130  Fed.  361,  holding  that  a  cred- 
itor cannot  prove  for  an  indebtedness  aris- 
ing between  the  filing  of  an  involuntary 
petition  and  the  adjudication  of  his  debtor 
as  a  bankrupt;  In  re  Cobum  (D.  C,  Mass.), 
11  Am.  B.  R.  212,  126  Fed.  218;  In  re 
Simon  (D.  C,  N.  Y.),  ^  Am.  B.  R.  611, 
197  Fed.  105.  Compare  In  re  Bingham  (D. 
C,  Vt.),  2  Am.  B.  R.  223,  94  Fed.  79^;  In  re 
Reliance,  etc.,  Co.  (D.  C,  Pa.),  4  Am.  B.  R. 
49,  100  Fed.  619;  In  re  Swift  (C.  C.  A.,  1st 
Cir.),  7  Am.  B.  R.  374,  112  Fed.  315,  affg.  s. 
c,  6  Am.  B.  R.  335,  105  Fed.  493;  In  re 
Crawford,  Fed.  Cas.  3,363;  In  re  Ward,  12 
Fed.  826;  In  re  Morrill,  19  Fed.  874;  Fowler 
v.  Kendall,  44  Me.  448. 

A  breach  of  contract  may  result  from  the 
filing  of  a  petition,  and  in  such  a  case  the 
claim  for  damages  ripens  simultaneously 
with  the  filing  of  the  petition.  In  re  Swift 
(C.  C.  A.,  Ist  Cir.),  7  Am.  B.  R.  376,  112 
Fed.  315;    In  re  National  Wire  Corp.    (D. 
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adjudication,  it  is  not  **  absolutely  owing."  •*  Where  a  vendee  under  an  execu- 
tory contract  of  sale  is  adjudicated  an  involuntary  bankrupt,  the  vendor's 
claim  for  damages  for  breach  of  the  contract  is  not  provable.^  The  word 
"  and "  in  the  form  of  proof  prescribed  by  the  Supreme  Oourt  requiring  that 
it  should  state  that  the  debt  proved  existed  '^  at  and  before  filing  of  the  petition 
for  adjudication  of  bankruptcy"  must  be  construed  either  "or"  or  "and," 
as  the  circumstances  may  require.^  In  addition  to  claims  upon  which  actions 
could  be  brought  debts  existing  at  the  time  of  the  filing  of  the  petition  but 
not  then  payable  are  provable  in  bankruptcy,  and  being  provable  the  holder 
of  such  debts  may  be  a  petitioner  to  have  the  debtor  involuntarily  adjudged 
a  bankrupt.^  And  so  where  money  was  received  by  a  bankrupt  intended  to 
be  used  for  gambling  purposes,  a  considerable  portion  of  it  being  in  his  hands 
at  the  time  of  the  filing  of  the  petition,  the  claimant  mgy  base  his  claim,  upon 
money  had  and.  received,  and  prove  his  claim  regardless  of  the  intended  use 
of  the  money.*^ 

f.   Equitable  debts. —  It  has  always  been  the  law  in  England  that  equitable 
demands  may  be  proved  in  bankruptcy."    Cases  under  the  former  law  to  the 


C.  Conn.),  22  Am.  B.  R.  186,  166  Fed.  631. 
Thus,  the  obligation  of  a  contract  gaaran- 
teeing  the  redemption  of  corporate  stodc, 
three  years  after  date  of  toafue,  is  a  prov- 
able claim,  although  the  time  for  redemp- 
tion has  not  arrived  at  the  date  of  bank- 
ruptcy. In  re  Pettingill  (D.  C,  Mass.), 
14  Am.  B.  R.  728,  137  Fed.  840;  In  re  Neff 
(C.  C.  A.,  6th  Cir.),  1»  Am.  B.  R.  23,  157 
Fed.  57,  affg.  19  Am.  B.  R.  911. 

The  status  of  a  claim  must  depend  upon 
ite  provability  at  the  time  the  petition  was 
filea.  It  cannoii  be  benefited  by  its  status 
at  a  later  date.  In  re  Neflf  (C.  C  A.,  6th 
Cir.),  19  Am.  B.  R.  23,  157  Fed.  57;  In 
re  Reading  Hosiefy  Co.  (D.  C,  Pa.),  22  Am. 
B.  R.  562,  171  Fed.  195;  Matter  of  Sterne 
&  Levi  (Ref.,  Tex.),  26  Am.  B.  R.  535,  639, 
citing  text.  In  re  Board  of  County  Com'rs  v. 
Hurley  (C.  C.  A.,  8th  Cir.),  22  Am.  B.  R 
209,  212,  169  Fed.  92,  the  court  said: 
"  The  status  of  claims  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  and 
not  at  any  subsequent  time,  fixes  the  rights 
of  their  owners  to  share  in  the  dietribu- 
tion  of  the  estate  of  the  bankrupt.  .  .  . 
Thus  the  filing  of  a  petition  upon  which  a 
subsequent  adjudication  of  bankruptcy  is 
rendered  places  all  the  property  of  the 
bankrupt  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him 
in  cusiodia  legis.  .  :  .  On  that  date  the 
property  of  the  bankrupt  passes  from  his 
control  to  the  court  or  its  receiver,  and 
thence  to  the  trustee.  .  .  .  Indeed,  the 
condition  at  the  time  of  the  filing  of  the 
petition  measures  the  extent  of  the  estate 
and  the  rights  of  all  creditors  of  the  bank- 
rupt and  all  parties  interested  in  the  prop- 
ertv"  See  Synnott  v.  Tombstone  Consol. 
Mines  Co.  (C.  C.  A.,  9th  Cir.),  31  Am.  B.  R. 
421,  208  Fed.  251,  citing  text. 

Debts  not  existing  when  petition  was 
filed. —  The  debts  founded  upon  open  account 


or  upon  contract,  express  or  implied,  that  are 
provable  under  this  section,  include  only  such 
as  existed  at  the  time  of  the  filing  of  the  peti- 
tion in  bankruptcy.  Lavelo  v.  Reeves,  227 
U.  S.  625,  29  Am.  B.  R.  493,  67  L.  Ed.  676, 

33  Sup.  Ct  866. 

Where  a  daim  for  damages  Is  contingent 
at  the  date  of  an  assignment,  and  not  an 
existing  denMmd  presently  due,  but  not  pres- 
ently payable,  even  though  resting  upon  a 
contract  and  capable  of  liquidation,  is  not 
provable.  So  where  under  an  a<«ignment  for 
benefit  of  creditors  the  lessors  have  the  right 
to  enter  upon  the  premises  and  terminate  the 
lease,  or  at  their  election  to  demand  damages, 
a  claim  for  damages  at  the  date  of  assign- 
ment was  contingent  and  not  provable.  CXit- 
ting  V,  Hooper,  Lewis  A  Co.  (Mass.  Sup.  Ct.) , 

34  Am.  B.  R,  23,  107  N.  E.  931. 

83.  Phenix  Nat.  Bank  v.  Waterbury,  20 
Am.  B.  R.  140,  123  App.  Div.  453,  108  N. 
Y.  Supp.  391,  aflfd.  23  Am.  B.  R.  250,  197 
N.  Y.  161,  90  N.  E.  435. 

84.  In  re  Inman  &  Co.  (D.  C,  Ga.)-,  23 
Am.  B.  R.  556,  175  Fed.  312. 

85.  In  re  »wift  (C.  C.  A.,  1st  Cir.),  7 
Am.  B.  R.  374,  112  Fed.  31&,  aflfg.  6  Am. 
B.  R.  335. 

86.  In  re  Alexander,  4  N.  B.  R.  178,  Fed. 
Cas.  161. 

87.  In  re  Norris  (D.  C,  Minn.),  26  Am. 
B.  R.  945,  190  Fed.  101,  in  which  case  it  was 
held  that  where  claimants  b'Hse  their  claims, 
not  upon  their  contracts,  but  upon  money  had 
and  received,  they  will  be  allowed  the  amount 
of  their  original  investments,  irrespective 
of  whether  the  money  was  intended  to  be 
used  by  the  bankrupt  for  gambling  purposes, 
it  appearing  from  the  evidence  ttiat  a  con- 
siderable part  of  the  money  wao  in  bank- 
rupt's possession  lust  prior  to  bankruptcy, 
not  having  been  employed  in  gambling,  but 
converted  by  bankrupt  to  his  own  use. 

88.  Ex  parte  Yonge,  3  Ves.  &  B.  31;  Ex 
parte  Williamson,  2  Ves.  252;  Ex  parte 
Dewdney,  15  Ves.  479. 
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same  effect  are  numerous.^  Such  claims  are  provable  under  the  present  bank- 
ruptcy law,  and  the  Federal  courts  administering  the  general  law  of  equity, 
as  accepted  in  England,  and  as  generally  accepted  in  this  country,  will  recog- 
nize and  establish  an  equitable  claim  within  the  purview  of  the  general  rules 
of  equity,  though  under  the  decisions  of  the  State  court  it  has  no  status.^ 
In  bankruptcy  proceedings  which  are  summary  and  equitable  in  their  nature, 
the  creditor  may  invoke  the  principle  of  law  that  morifey  secured  by  false 
and  fraudulent  representations  of  material  facts  may  be  recovered  back  by 
proving  a  demand  for  money  had  and  received  by  the  bankrupts  to  their  use.*^ 
The  claim  of  an  assignee  for  the  benefit  of  creditors  and  his  attorney,  for 
services  rendered  both  prior  and  subsequent  to  the  bankruptcy,  is  provable, 
where  such  services  were  beneficial  to  the  estate.*^  If  a  mortgagee  bids  in 
at  foreclosure  sale  the  property  covered  by  the  mortgage,  and  takes  title  he 
may  prove  his  claim  for  the  amount  equitably  due  on  the  mortgage  debt,  to 
be  ascertained  by  deducting  the  value  of  the  property.^ 

g.  Debts  againat  more  than  one  person. —  If  the  debt  is  of  such  a  nature  that 
an  action  upon  contract  to  collect  it  could  be  brought  against  the  bankrupt, 
it  is  provable,  although  it  might  be  collected  from  others.  The  test  is :  could 
the  claimant  have  maintained  an  action  against  the  bankrupt?  Thus,  in  a 
case  of  principal  and  agent,  if  the  principal  has  become  a  bankrupt,  the  claim 
may  be  proved  in  bankruptcy  against  him.^    So  the  holder  of  a  joint  obligation 


39.  For  instance,  Sigsby  v.  Willis,  Fed. 
Cas.  12,849;  In  re  Buckhause,  Fed.  Cas. 
2,096. 

Proof  of  equitable  claims. —  In  Ih  re  Blan- 
din,  5  N.  B.  R,  39,  Fed.  Cas.  1,927,  1  Low. 
543,  Judge  Lowell  of  the  district  court  of 
Maseachusetts  decided  that  the  wife  of  a 
bankrupt  might  prove  in  bankruptcy  as  a 
creditor  of  Uie  estate  of  her  husband,  for 
money  realized  by  him  out  of  the  property 
which  she  held  as  her  separate  estate,  imder 
the  statutes  of  Massachusetts,  the  evidence 
clearly  showing  that  the  transaction  be- 
tween her  and  her  husband  was  intended 
to  be  a  loan  and  not  a  ^ift.  In  rendering 
his  opinion  the  judge  said:  "It  seems  to 
me  to  be  the  intent  of  that  etatute  to  give 
all  creditors  an  equal  share  of  the  assets 
without  regard  to  the  mode  in  which  their 
rights  might  have  been  enforced  if  there 
had  been  no  bankruptcy;  and  that  the 
debtor  should  be  discharged  from  all  debts 
and  demands  which  are  liquidated  or  capa- 
ble of  liquidation.  In  respect  to  both 
debtors  and  creditors  the  act  is  highly 
remedial,  and  the  district  court  is  vested 
with  miost  ample  equitable  powers  to  enable 
it  to  work  out  full  remedies  to  all  persons. 
It  has  always  been  the  law  of  England  that 
equitable  demands  may  be  proved  in  bank- 
ruptcy; Ex  parte  Williamson,  2  Ves.  Sr. 
262;  Ex  parte  Taylor,  2  Rose,  175.  *A 
commiseion  in  4lankruptcy,'  said  Lord  El- 
don,  'is  nothing  more  than  a  substitution 
of  the  authority  of  the  lord'  chancellor, 
enabling  him  to  work  out  the  payment  of 
those  creditors  who  could  by  legal  action  or 
equitable  suit  have  compelled,  payment' 
Ex  parte  Dewdney,  15  Ves.  498.    The  nine- 


teenth section  of  our  statute  (Act  of  18d7) 
makes  provable  all  debts  and  liabilities,  in 
language  broad  enough  certainly  to  cover 
such  as  a  trustee  owes  to  his  cestui  que 
trust,  or  a  partner  to  his  copartner;  and 
so  of  demands  which,  but  for  the  bank- 
ruptcy, would  be  properly  cognizable  in  a 
court  of  admirality.  If  thi«  be  not  so,  I  do 
not  dee  how  the  law  can  be  uniform,  for 
proof  of  debts  will  depend  on  the  remedies 
given  in  the  several  States,  in  one  of  which 
the  very  aame  debt  might  be  sued  at  law 
which  in  another  must  be  prosecuted  in 
equity,  and  in  some  of  which  there  is  no 
distinction  between  law  and  equity.** 

40.  James  v.  Gray  (C.  C.  A.,  1st  Cir.), 
12  Am.  B.  R.  573,  131  Fed.  401;  In  re 
Peasley  (D.  C,  N,  H.),  14  Am.  B.  R.  496, 
137  Fed.  190. 

41.  In  re  Arnold  k  Co.  (D.  C,  Mo.),  13 
Am.  B.  R.  320,  133  Fed.  789,  holding  that 
a  claim  for  money  obtained  by  the  bank- 
rupt, to  use  in  gambling  ventures,  through 
false  representations  may  be  proved.  To 
the  same  eflfect  see  In  re  Norris  (D.  C, 
Minn.) ,  26  Am.  B.  R.  945,  190  Fed.  101. 

48.  Randolph  v.  Scruggs,  10  Am.  B.  R. 
1,  190  U.  S.  5133,  47  L.  Ed.  1,165  23  Sup.  Ct. 
710. 

43.  In  re  Dix  (D.  C,  Pa.),  23  Am.  B.  R. 
689,  176  Fed.  882.  And  see  In  re  Davis 
(C.  C.  A.,  3d  Cir.),  23  Am.  B.  R.  446,  174 
Fed*.  556.  Both  ojf  these  cases  arose  under 
the  laws  of  Pennsylvania  in  which  State 
there  is  no  provision  for  a  deficiency  judg- 
ment on  the  bond  accompanying  the  mort- 
gage. 

44.  In  re  Troy  Woolen  Co.,  8  N.  B.  R. 
412,  Fed.  Cas.  14,203. 
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tion  can  -prove  his  claim  against  any  and  every  person  whom  he  could  have 
sued.**  A  holder  of  a  note  which  has  become  due  and  has  been  protested,  if 
protest  were  necessary,  may  prove  against  the  maker  or  any  indorser.**  If  one 
holds  a  firm  obligation  indorsed  by  one  or  more  of  the  individual  members, 
all  of  whom  as  a  firm  and  as  individuals  afterward  go  into  bankruptcy,  he 
may  prove  his  entire  claim  against  the  partnership  estate,  and  the  estate  of 
each  individual  indd!rser;  but  in  the  aggregate  can  recover  no  more  than  his 
full  claim/''  > 

h.  Provability  as  affected  by  the  person  proving^. —  (1)  In  obnbral. —  An 
assignee  of  the  creditor  has  a  provable  debt  if  his  assignor  had,  even  if  the 
assignment  post-dates  the  bankruptcy.**  But  where  the  creditor  is  a  debtor 
of  the  bankrupt  in  a  larger  sum  that  the  amount  claimed,  such  clainl  is  not 
provable.*®  An  executor  may  prove  a  dctt  against  the  bankrupt,  notwith- 
standing a  provision  in  the  will  for  a  deduction  of  any  debt  due  the  testator 
from  the.  bankrupt.*^  A  person  who  is  induced  by  a  materially  false  and 
fraudulent  statement  to  take  stock  in  a  corporation  which  subsequently  becomes 
bankrupt,  may  rescind  his  contract  to  take  the  stock  and  prove  his  claim  for 
the  amount  paid.*^  A  bondholder  holding  a  bond  secured  by  a  trust  mortgage 
may  prove  the  amount  of  the  bond  where  the  property  is  sold  free  of  liens  and 
the  mortgage  trustee  did  not  take  steps  to  foreclose  the  mortgage.*^     Other 


46.  Proof  where  several  liable. —  The 
tiligee  in  a  bond,  or  the  holder  of  a  claim 
upon  which  eeveral  parties  are  personaOy 
liable,  may  prove  his  claim  against  each  of 
the  estates  of  those  who  become  bankrupt, 
and  may  at  the  same  time  pursue  the  others 
at  law,  and  he  may  recover  notwithstanding 
payments  after  the  bankruptcy  by  other 
obligors  or  by  their  estates  dividends  from 
.each  estate  in  bankruptcy  upon  the  full 
amount  of  his  claim  at  the  time  the  peti- 
tion in  bankruptcy  was  filed  therein,  until 
from  all  sources  he  has  received  full  pay- 
ment of  his  claim,  but  no  longer.  Board  of 
County  Commissioners  v.  Hurlev  (C.  C  A., 
8th  Cir.),  22  Am.  B.  R.  209,  169  Fed.  92. 

One  holding  promissory  notes  on  which 
third  parties,  as  well  as  bankrupt,  are  liable, 
may  prove  his  claim  agfiinst  bankrupt's  es- 
tate, and,  nothwithstanding  that  payments 
on  account  of  said  notes  have  been  made  by 
such  third  parties  after  bankruptcy,  he  is 
entitled  to  be  allowed  dividends  on  the  full 
amount  of  his  claim  as  it  stood  when  the 
petition  was  filed,  until  from  ail  sources  he 
has  received  full  payment  of  his  im.  In  re 
Simon  (D.  C,  N.  Y.),  28  Am.  B.  R.  611, 
197  Fed.  106. 

46.  Downing  v.  Traders'  Bank,  11  N.  B. 
R.  371,  2  Dill,  136. 

47.  In  re  Howard,  Cole  &  Co.,  4  N.  B.  R. 
671,  Fed.  Cas.  6,760;  Mead  v.  Bank,  2  N. 
B.  R.  173,  Fed.  Cas.  9,366,  6  Blatch.  185; 
Emery  v.  Bank,  7  N.  B.  R.  217,  Fed.  Cas. 
4,446,  3  Cliff.  507 ;  Board  of  County  Commis- 
sioners V.  Hurley  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  209,  169  Fed.  92.  See  discussion 
under  Section  Five,  ante,  and  for  limita- 
tions on  tne  doctrine  there  state^,  see  La- 


moille, etc.,  Bank  v.  Stevens'  Estate  (D. 
C,  Vt.),  6  Am.  B.  R.  164,  107  Fed.  246,  and 
Shattuck  V.  Bugh  (Ref.,  N.  Y.),  6  Am.  B.'  R. 
66. 

Provability  of  individual  notes  of  partner 
to  firm,  pledged  as  security  for  firm  obliga- 
tion.— A  partner,  under  a  firm  contract  made 
by  him  personally  with  a  firm  creditor, 
pledged  as  collateral  for  a  firm'  obligation 
on  which  he  was  indorser,  certain  notes 
made  by  him  individually  to  tne  firm  for 
personal  loans,  and,  after  bankruptcy  of  the 
firm  and  its  members,  the  creditor  sold  the 
collateral  pursuant  to  the  terms  of  the  con- 
tract. Hetdf  that  the  obligation  of  the  part- 
ner on  his  notes  to  the  firm  was  wholly  inde- 
pendent of  his  obligation  as  indorser  on  the 
firm  notes  and  that  the  purchaser  of  the 
-individual  notes  was  entitled  to  prove  a  claim 
thereon  against  the  individual  estate  of 
such  partner.  In  re  White  (C,  C.  A.,  7th 
Cir,) ,  25  Am.  B.  R.  641,  183  Fed.  310. 

48.  In  re  Goodman  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  R,  200,  96  Fed.  494;  In  re  Ameri- 
can Specialty  Co.  (C.  C.  A.,  2d  Cir.),  27  Am. 
B.  R.  463,  191  Fed.  807;  In  re  Murdock,  Fed. 
Cas.  9,939;  In  re  Pease,  Fed.  Cas.  10,880. 
For  method  of  proving  assigned  claims,  see 
discussion  under  Section  Fifty-seven,  anU. 

49.  In  re  Gerson  (D.  C,  Pa.),  6  Am.  B. 
R.  850,  105  Fed.  891. 

50.  In  re  Woods  (D.  C,  Pa.),  13  Am.  B. 
R.  240,  133  Fed.  82. 

51.  Davis  V.  Louisville  Trust  Co.  (C.  C 
A.,  6th  Cir.),  25  Am.  B.  R.  621,  181  Fed.  10. 

52.  United  States  Trust  Co.  v.  Gordon 
(C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  300,  216 
Fed.  929. 
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instmetive  cases  on  this  general  subject,  in  particular  those  where  the  creditor 
is  the  customer  of  a,  stockbroker,  will  be  found  in  the  foot-note^^ 

(2)  Transactions  between  husband  and  wife.— Where  the  common-law 
disability  of  the  wife  has  been  abolished  by  statute,  she  may  have  a  provable 
debt  against  her  husband's  estate,*^  even  if  a  statute  prohibits  a  suit  by  her 
against  her  husband;^  but  her  claim  is  usually  looked  on  with  suspicion.*^ 
A  bankrupt's  note  to  his  wife  is  provable,  especially  when  it  does  ilot  appear 
that  at  the  time  it  was  given  the  husband  was  in  debt.^  Under  a  statute  con- 
ferring upon  a  married  woman  the  same  powers  In  respect  to  her  property 
as  if  she  were.unmarried,  it  has  been  held  that  a  contract  to  pay  for  a  wife's 
services  is  not  a  provable  debt;^  and  under  a  statute  giving  to  a  married 
woman  her  individual  earnings  "  except  those  accruing  from  la'bor  performed 
for  her  husband,  or  in  his  employ,  or  payable  by  him,"  the  wife's  claim  for  . 
wages  earned  as  bookkeeper  in  her  husband's  store  is  not  provable. **  But  it 
would  be  otherwise  under  a  statute  authorizing  contracts  to  be  made  by  and 
between  hui^band  and  wife  as  though  they  were  unmarried.^  If  still  a  feme 
covert,  a  wife  who  is  bankrupt  may  allege  her  coverture  as  a  defense  and  pre- 
vent proof. **  Under  a  statute  rendering  invalid  a  direct  gift  of  corporate 
stock  from  husband  to  wife,  her  loan  of  the  certificates,  indorsed  in  blank  to 
him,  creates  no  allowable  claim  against  his  estate.*® 

(3)  Services  op  minor  child. —  The  presumption  is  that  a  father  is 
entitled  to  the  wages  of  his  minor  child.  This  is  overcome  by  evidence  that 
the  child  has  been  emancipated  and  thus  permitted  to  receive  for  his  own  use 
the  compensation  or  wages  earned  by  him.  Unless  such  evidence  is  adduced,  s 
the  father  is  the  proper  party  to  prove  a  claim  for  the  child's  services.^  The 
claim  of  a  minor  son  against  his  bankrupt  father  for  services  rendered  will 


03.  In  re  Ervin  (D.  C,  Pa.),  6  Am.  B. 
R.  356,  109  Fed.  136;  affd.  as  Wallerstein 
V.  Ervin  (C.  C.  A.,  3d  Cir.),  7  Am.  B.  R. 
256,  112  Fed.  124;  also  In  re  Ervin  (D.  C, 
Pa.),  7  Am.  B.  R.  480,  114  Fed.  596;  In  re 
Clark  (D.  C,  Wash.),  7  Am.  B.  R.  06,  111 
Fed.  893;  In  re  Swift  (D.  C.j  Mase.),  5  Am. 
B.  R.  415,  106  Fed.  65;  affd.  s.  c,  7  Am.  B. 
R.  374,  112  Fed.  316;  In  re  Graff  (D.  C, 
N.  Y.),  ^  Am.  B.  R.  744,  117  Fed.  343;  In  re 
Chase  (D.  €.,  Mass.),  13  Am.  B.  R.  294,  133 
Fed.  79. 

Director  of  bankrupt  corporation  who  in- 
vests money  in  another  corporation,  organized 
to  take  over  the  assets  of  the  iankrupt,  may, 
under  certain  circumstances  he  held  to  be  a 
creditor  of  the  bankrupt.  In  re  Holbrook 
6hoe  A  Leather  Co.  (D.  C,  Mont.),  21  Am. 
B.  R.  611,  166  Fed.  973. 

64.  In  re  Novak  (D.  C.,  la.),  4  Am.  B.  R. 
311,  101  Fed.  SOO;  Hawk  v.  Hawk  (D.  C, 
Ark.),  4  Am.  B^  R.  463,  102  Fed.  679;  In  re 
Neiman  (D.  C,  Wis.),  6  Am.  B.  R.  329,  109 
Fed.  118.  This  is  not  the  rule  in  Massachu- 
setts. In  re  Talbot  (D.  C,  Mass.),  7  Am.  B. 
R.  29,  110  Fed.  924.  But  see  In  re  Nickerson 
(D.  C,  Mass.),  8  Am.  B.  R.  707,  116  Fed. 
1003;  Matter  of  Crumling  (D.  C,  Pa.),  32 
Am.  B.  R.  666,  214  Fed.  603. 

Claim  of  wife  foi  services. —  Where  bank- 
nxpt's  wife,  during  the  entire  periou  for 
which  she  claimed  compensation,  acted  as 
bookkeeper,   collector   and   assistant   in   the 


business  for  her  husband,  an  agreement  to 
compensate  her  will  be  implied.  In  re  Cox 
(D.  C,  N.  Mex.),  29  Am.  B.  R.  456,  199  Fed. 
952. 

00.  In  re  Domenig  (D.  C,  Pa.),  11  Am.  B. 
R.  662,  126  Fed.  146. 

56.  So  also  of  a  child's  claim  for  allied 
services  rendered  a  bankrupt  father.  In  re 
Brewster  (Ref.,  N.  Y.),  7  Am.  B.  R.  486. 

57.  In  re  Kyte  (D.  C,  Pa.),  21  Am.  B.  R. 
110,  164  Fed.  302. 

08.  In  re  Kaufman  (D.  C,  N".  Y.),  6  Am. 
B.  R.  104,  104  Fed.  768,  construing  section 
21  of  the  New  York  Domestic  Relations  Law ; 
In  re  iSuckle  (D.  C,  Ark.),  23  Am.  B.  R. 
861,  176  Fed.  828,  constituting  Ark.  Stats. 
(Kirby),  §  5213. 

59.  In  re  Winkles  (D.  C,  Wis.),  12  Am. 
B.  R.  696,  132  Fed.  690,  construing  sectio* 
2343  of  the  Revised  Statutes  of  Wisconsin, 
1898.  But  see  In  re  Cox  (D.  C,  N.  Mex.), 
29  Am.  B.  R.  456,  199  Fed.  962. 

60.  Moore  v.  Crandall  (C.  C.  A.,  9th  Cir.), 
^  Am.  B.  R.  617,  205  Fed.  089. 

61.  In  re  Goodman,  Fed.  Cas.  6,540. 

68.  In  re  Tucker  (D.  C,  Mass.),  17  Am.  (B. 
R  247,  148  Fed.  928.  But  see  Tucker  v. 
Curtin  (C.  C.  A.,  1st  Cir.),  17  Am.  B.  R. 
354,  14^  Fed.  929,  as  to  loan  of  certificates 
to  firm  of  which  the  husband  was  a  member. 
'  63.  Matter  of  Haskell  (D.  C,  Mass.;,  36 
Am.  B.  R.  428,  228  Fed.  819. 
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not  be  allowed  onleBs  there  is  subetantial  proof  of  emancipation  and  that  the 
son  performed  the  services  under  a  bona  fide  agreement  as  to  payment 
therei or.**  • 

i.  Provability  as  affected  by  fraud  or  preference. —  Here  there  is  some  con- 
fusion owing  to  doubt  as  to  the  exact  meaning  of  ^' provable."  ^  Since  the 
amendment  of  §  57-g  by  the  act  of  1903,  there  can  be  little  doubt ;  all  prefer- 
ences and'the  more  common  frauds,  both  constructive  and  in  fact,  being  void- 
able. If  the  transaction  upon  which  the  debt  is  based  was  fraudulent  as 
against  the  other  creditor's  it  is  not  provable.**  But  a  creditor  must  have 
been  guilty  of  some  moral  turpitude  or  some  breach  of  duty  .whereby  other 
creditors  were  deceived  to  their  damage  to  constitute  such  a  fraud  as  will 
eetop  him  from  sharing  with  them  in  the  distribution  of  the  proceeds  of  the 
estate  of  his  debtor  in. bankruptcy.  A  wilful  intent  to  deceive  or  such  negli- 
gence as  is  tantamount  thereto  is  an  essential  element  of  such  an  estoppel.*' 
In  short,  if  the  fraud  may  be  attacked  under  either  §  60-b  or  §  70-e,  the  debt 
clearly  is  now  not  provable  until  the  claimant  surrenders  his<  advantage.  If 
the  creditor  compels  the  trustee  to  recover,  the  claim,  because  shorn  of  fraud, 
as  it  were,  by  force,  continues  not  provable.  The  omission  of  claims  due  to 
the  ofiScers  of  a  corporation,  from  a  credit  statement  issued  by  the  corporation 
to  its  creditors,  will  not  estop  the  officers  from  proving  such  claims  in  the 
absence  of  a  showing  of  knowledge  of  the  fraud,  or  that  any  creditor  extended 
credit  relying  on  such  statement.**  If  it  is  asserted  that  the  contract  upon 
which  the  claim  was  based  was  obtained  by  fraudulent  representations,  it 
^  must  appear  that  the  contract  was  seasonably  disaffirmed ;  if  the  bankrupt  had 
availed  itself  of  the  benefit  of  the  contract  for  nearly  four  years  after  the 
fraud  was  discovered,  the  claim  will  not  be  vitiated.^  The  numerous  cases 
under  the  former  law  are  probably  no  longer  in  point.''*  So  also  of  some  of 
those  under  the  new  law,  prior  to  the  amendatory  act.'^ 

j.  Cross-references.— In  addition  to  the  references  in  the  preceding  para- 
graphs, the  practitioner  will  find  much  that  bears  on  the  provability  of  debts 
under  §  17.     He  should  also  have  in  mind  the  doctrine  of  set-off,  discussed 

under  §  68. 

m.  FIXED  LIABILITY  ABSOLUTELY  OWING. 

a.  In  general. —  Subsection  a  (1)  provides  that  debts  may  be  proved  and 
allowed  which  are  '*  a  fixed  liability,  as  evidenced  by  a  judgment  or  an  instru- 


64.  Matter  of  Kanter  (D.  C,  Maine),  32 
Am.  B.  R.  776,  216  Fed.  276. 

Emancipation  of  child;  claim  for  services. 
— \Miere  bankrupt  employed  his  minor  son 
at  a  stated  salary,  but  it  appeared  that  the 
son  was  at  the  time  living  with  his  parents, 
paying  for  his  board  out  of  the  wages  paid 
him  by  bankrupt,  there  was  no  such  emanci- 
pation of  the  son  as  would  justify  the  allow- 
ance of  his  claim  for  unpaid  wages.  In  re 
Riff  (D.  C,  Ark,),  30  Am.  B.  R.  594,  205 
Fed.  406. 

66.  In  re  Owings  (<D.  C,  Mo.),  6  Am.  B. 
R.  454,  109  Fed.  623.  Contra:  In  re  Rich- 
ard (D.  C,  N.  Car.),  2  Am.  B.  R.  607,  94 
Fed.  633. 

66.  In  re  Iiansaw  (i).  0.,  Mb.),  0  Am.  B. 
R.  167,  118  Fed.  365;  In  re  Rovce  Dry  Goods  * 
Co.  (D.  €.,  Mo.),  13  Am.  B.  R."  257.  133  Fed. 
100,  holding  that  where  property  of  a  bank- 


rupt corporation  is  traced  to  the  hand^  of  a 
managing  officer,  and  such  officer  fails  to  ac- 
count for  such  property  in  excess  of  his  de- 
mands against  the  corporation,  his  claim 
against  the  corporation  should  be  rejected. 

67.  Crouder  v.  Allen-West  Commission  Co. 
(C.  C.  A.,  8th  Cir.).  32  Am.  B.  R.  134,  213 
Fed.  177. 

68.  Spencer  v.  Lowe  (C.  C.  A.,  8th  Cir.) ,  29 
Am.  B.  R.  876,  198  Fed.  361. 

69.  Matter  of  Tear-off  Bottle  Seal  Co.  (C. 
C.  A.,  2d  Cir.),  34  Am.  B.  R.  694,  224  Fed. 
41>2. 

70.  For  instance:  In  re  Black,  Fed.  Cas. 
1,459;  In  re  Schwartz,  Fed.  Cas.  12^*'-, 
In  re  Arnold,  Fed.  Cas.  551;  In  re  Rundle 
et  al.,  Fed.  Cas.  12,138. 

71.  In  re  Lazarovic  (Ref..  Kan.),  1  Am. 
B.  R.  476;  In  re  Norcross  (Ref.,  Mo.),  1 
Am.  B.  R.  644. 
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ment  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition 
whether  then  payable  or  not,  etc"  In  the  former  law,  the  words  were: 
'^  debts  *  *  *  existing."  The  words  "  fixed  liability,  absolutely  owing " 
would,  therefore,  be  an  unfortunate  limitation  were  it  not  for  the  broader 
words  of  subdivision  (4).'^^ 

b.  Whether  ^en  payable  or  not.—  These  words  of  the  statute  characterize 
the  debt  rather  than  the  time^  of  payment  To  be  provable  under  sub- 
division (1),  a  debt  must  be  a  fixed  liability  absolutely  owing  at  the  time  the 
petition  is  filed ;  but  the  time  of  payment  is  immaterial*  The  status  of  the 
debt  at  the  time  of  filing  the  petition  controls ;  if  it  be  owing  at  that  time  it 
is  provable^*  This  statutory  provision  is  further  emphasized  by  the  provision 
for  the  allowance  of  interest  to  or  a  rebate  of  interest  after  the  date  of  bank- 
ruptcy/*^ This  phrasing  has  been  most  discussed  in  considering  the  prova- 
bility of  a  contract  of  indorsement  not  fixed  by  default  and  protest  until  after 
the  petition  was  filed/®  and  in  respect  to  the  provability,  of  a  claim  for  rent 
to  accrue  after  bankruptcy  under  a  lease  for  a  term  of  years.''^  It  has  also 
been  well  considered  in  connection  with  a  bond  to  secure  an  annuity  J®  Like- 
wise, when  the  contract  was  one  of  yearly  employment.*^  Indeed,  the  words 
"  absolutely  owing "  seem  to  have  been  a  stumbling  block  in  the  lower  courts ; 
the  upper  courts  have  found  more  equity  in  the  words  "foimded  *  ♦  * 
upon  contract,  express  or  implied*"  in  subdivision  (4).*^ 

0.  Evidenced  by  a  judgment. —  (l)  In  oenbbal. —  It  follows  from  the 
language  of  the  section  that,  with  the  rare  exception  noted  later,  all  judgments 
actually  entered  at  the  date  of  the  bankruptcy  are  provable  debts.  A  judg- 
ment is  primarily  absolutely  owing  when  rendered  and  entered.*^  The 
rendering  of  a  verdict  is  not,  it  seems,  a  judgment  entitling  such  verdict  to 
proof .®^    For  instance,  a  verdiM  against  a  bankrupt  for  damages  for  personal 


78.  See  under  this  section  posty  under 
title  "  Founded  on  Contract,  Express  or  Im- 
plied." 

78.  In  re  Swift  (D.  C,  Mass.),  5  Am. 
B.  R.  416,  111  Fed.  893.  The  probability  of 
a  claim  depends  upon  its  status  at  the  time 
the  petition  is  filed.  In  re  Pettingill  &  Co. 
(D.  C,  Mass.),  14  Am.  B.  R.  728,  137  Fed. 
143;  Matter  of  Joralemon-Oliver  Co.  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  487,  213  Fed.  625. 

74.  Debt  **ab8oliitely  owing." — The  status  of 
a  claim  at  the  time  of  filing  the  petition  in 
bajnkruptcy,  and  not  at  any  subsequent  time, 
fixes  the  right  of  J;he  owner  to  share  in  the 
distribution  of  the  estate  of  the  bankrupt. 
If  it  be  owing  at  the  time  of  tne 
filing  of  the  petition  it  may  be  proved; 
but  if  it  becomes  due  only  after  the  filing 
of  the  petition,  even  if  before  adjudication, 
it  is  not  a  claim  to  be  considered  as  "  abso- 
lutely owing."  Matter  of  MuUings  Clothing 
Co.  (D.  C,  Conn.),  37  Am.  B.  R.  166,  230 
Fed.  eSL 

Liability  of  building  and  loan  association 
to  shareholders. —  The  liability  of  a  bankrupt 
building  and  loan  association  to  shareholders 
for  amounts  paid  in  and  proportions  of 
profits,  if  any,  is  fixed,  and  provable  in  bank- 
ruptcy, notwithstanding  the  fact  that  it  may 
require  examination  of  books  to  ascertain 
the  exact  amount  due  to  eich  shareholder. 


It  is  treated  as  an  anticipatory  breach  of  a 
contract.  Merchants'  National  Bank  v.  Con- 
tinental Building  &,  Loan  Association  (C.  C. 
A.,  »th  Cir),  37  Am.  B.  R.  439,  232  Fed. 
828. 

75.  Compare,  for  similar  words.  Act  of 
18tf7,  §  19,  R.  S.,  S  6067. 

76.  See  discussion,  post,  under  this  section, 
subtitle  "  Indorser  and  Surety  Debts." 

77.  Matter  of  Mullings  Clothing  Co.  (D.  C, 
Conn.),  37  Am.  B.  R.  166,  230  Fed.  681. 
A  claim  for  rent  contingent  upon  the  election 
of  the  lessor  to  enter  and  terminate  the  lease 
or  to  demand  damages  ie  not  provable.  Cot- 
ting  V.  Hooper,  Lewis  &  Co.,  34  Am.  B.  R. 
23,  107  N.  E.  931. 

78.  Cobb  V.  Overman  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  324,  109  Fed.  66,  revR.  Bray  v. 
Cobb  (D.  C,  N.  Car.),  3  Am.  B.  R.  7«^, 
100  Fed.  270,  and  holding  that  the  bond 
of  a  bankrupt  to  secure  the  payment  of  an 
annuity  for  life  is  provable. 

79.  In  re  Sil  erman  Broa  (D.  C,  Mo.), 
4  Am.  B.  R.  83,  101  Fed.  219,  revg.  s.  c,  2 
Am.  B.  R.  15. 

80.  See  in  this  section,  post,  subtitle 
"  Continuing  Contracts." 

81.  Moore  v.  Douprlas  (C.  C.  A.,  9th  Ci-  ), 
36  Am.  B.  R.  740,  230  Fed.  399. 

88.  Black  ▼.  McClelland,  Fed.  Cas.   1,462. 
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injuries,  where  no  judgment  had  been  entered  thereon  prior  to  the  bankruptcy 
proceedings  is  not  a  fixed  liability  evidenced  by  a  judgmoit  within  this  clause, 
and  is  not  a  provable  debt^  It  was  the  evident  purpose  of  the  provision 
relative  to  the  provability  of  a  fixed  liability  **  as  evidenced  by  a  judgment/ ' 
to  cover  judgments  arising  in  tort  as  well  as  those  arising  upon  other  obliga- 
tions or  liabilities.^  In  some  cases,  as  where  the  debt  is  for  alimony,  support 
of  a  bastard,  and  the  like,  the  courts  will  Iqok  beyond  the  form  of  the  judg- 
ment, and  will  ascertain  the  nature  of  the  liability,  the  original  cause  of 
action-**  This  doctrine  has  not  been  strictly  observed  where  the  application 
was  for  an  injunction  to  prievent  the  arrest  of  the  bankrupt  or  injury  to  his 
estate.^  If  the  judgment  has  resulted  in  a  void  or  voidable  lien,  because 
within  four  months  of  the  bankruptcy,  it  is  still  a  provable  debt,  the  lien  only 
being  aflFected.®^  Indeed,  it  seems  the  debt  on  which  the  judgment  was 
founded,  if  otherwise  provable,  may  be  proved  in  its  stead.  A  judgment  is 
provable,  even  if  an  appeal  has  been  taken  thereon,  but  dividends  on  it  should 
be  withheld.*®     But  where  under  a  State  statute  a  judgment  is  not  final  until 


$8.  Effect  of  verdict  ot  jmy.-^In  the  case 
of  Black  V.  McClelland,  Fed.  Cae.  1,462, 
the  court,  in  speaking  of  the  effect  of  a  ver- 
dict of  a  jury  upon  the  proT:abiht7  of  the 
amount  thereof,  said :  ''  Now,  a  claim  which 
has  not  obtained  the  condition  of  a  fixed 
liability  cannot  be  characterized  ae  a  debt 
due  and  payable,  ei^er  presently  or  at  a 
future  day,  and  such  is  the  immature  char- 
acter of  a  mere  verdict  before  judgment. 
It  is  subject  to  the  control  and  discretion 
of  the  court,  and  ma^  be  superseded  alto- 
gether by  arresting  judgment  upon  it  or# 
b^  the  fUlowanoe  of  a  new  trial.  No  ac- 
tion could  be  maintained  upon  it.  It  does 
not  bear  interest,  and  no  determinate  char- 
acter is  impressed  upon  it  until  the  court 
has  pronounced  its  judgment  that  the  plam- 
tiflf  do  recover  from  the  defendant  the  amount 
of  it." 

This  case  wa«  discussed  in  the  case  of 
In  re  Ostrom  (D.  C,  Minn.),  26  Am.  B.  R. 
273,  1S6  Fed.  9<88,  and  held  to  be  controlling 
under  the  present  bankruptcy  act.  The  court 
said:  "The  Act  of  1867,  under  which  the 
proceeding  arose  (Rev.  St.,  section  6067),  did 
not  contain  the  words  '  fixed  liability ' 
which  appear  in  the  present  act.  The  deci- 
sion of  the  Supreme  Court  of  Minnesota  in 
Kent  V.  Chapel,  67  Minn.  420.  70  N.  W.  2, 
to  the  efl'ect  that  after  a  verdict  there  is 
no  further  uncertainty  about  the  claim, 
and  the  decision  in  the  case  of  Clay  v. 
Railroad  Company,  104  Minn.  1,  115  >i.  W. 
949,  to  the  effect .  that  a  verdict  becomes 
property  and  passes  to  the  representatives 
the  same  as  though  it  had  been  reduced  to 
a  judgment,  are  not  controlling  upon  the 
national  courts  because  this  is  not  a  case 
where  those  courts  are  bound  to  follow  the 
decisions  of  the  State  court. 

"  Even  il  it  can  be  said,  in  accordance 
with  those  decisions,  that  a  verdict  created 
a  fixed  liability,  yet  it  is  not  a  fixed  liabil- 
ity evidenced  by  a  judgment  or  instrument 
in   writing,   conditions  which   must  by  the 


present  act,  be  complied  with  before  even 
a  fixed  liability  can  become  a  provable  dc^t.'' 

84  Moore  v.  Douglas  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  R.  740,  230  Fed.  399. 

86.  Turner  v.  Turner  (D.  C,  Ind.),  6 
Am.  B.  R.  289,  108  Fed.  786. 

A  decree  for  alimony  is  neither  a  fixed' lia- 
bility evidenced  b^  a  judgment  nor  a  debt 
within  the  meanmg  of  the  bankrupt  act 
Wetmore  v.  Wetmore,  196  U.  S.  68,  13  Am. 
B.  R.  1,  49  L.  Ed.  390,  25  Sup.  Ct.  172. 

A  fathar'a  liability  under  an  agreonent 
with  Ws  divorced  wife  to  pay  her  for  the 
eupport  of  his  minor  children  until  they 
respectively  become  of  age  is  not  a  prov- 
able debt  against  his  estate.  Dunbar  v. 
Dunbar,  190  U.  S.  340,  10  Am.  B.  R.  139. 
47  L.  Ed.  1084,  23  Sup.  Ct.  757.  See  also 
In  re  Hubbard  (D.  C,  m.),  3  Am.  B.  R.  5S8, 
98  Fed.  710. 

86.  iFor  instance:  See  In  re  Lewensohn 
(D.  C,  N.  Y.),  3  Am.  B.  R.  696,  9l9  Fed.  73; 
In  re  Cole  (D.  C,  N.  Y.),  6  Am.  B.  R.  760, 
108  Fed.  837,  and  In  re  Sullivan  (Ref.. 
X.  Y.),  2  Am.  B.  R.  30.  And  examine  In 
re  Fife  (D.  C.,.Pa.),  6  Am.  B.  R.  268,  109 
Fed.  880. 

87.  See  diacussion  under  Section  Sixty- 
seven  of  this  work.  Doyle  v.  Heath  ( Sup. 
Ct.,  IL  I.),  4  Am.  B.  R-705,  22  R.  L  213: 
In  re  Pease  (Ref.,  N.  Y.),  4  Am.  B.  R.  647. 

88.  Matter  of  Berlin  Dye  Works  and 
Laundry  Co.  (D.  C,  Cal.),  34  Am.  B.  R.  823. 
225  Fed.  683  (revg.  34  Am.  B.  R.  452), 
holding  that  a  judgment  of  tue  Superior 
Court  of  California  directing  the  payment  of 
money,  from  which  the  defendant-  had  ap- 
pealed, but  without  giving  a  supersedeas 
bond,  at  the  time  a  petition  in  bankruptcy 
was  filed  against  him,  is  a  final  judgment  and 
provable  in  bankruptcy ;  affd.  sub.  nom.  Moore 
V.  Douglas  (C.  C.  A.,  9th  Cir.),  36  Am.  B. 
R.  740,  230  Fed,  399.  Compare  In  re  Yates 
{O.  C,  Cal.),  8  Am.  B.  R.  69.  114  Fed.  365; 
In  re  Sheehan,  Fed.  Cas.  12,737.. 
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the  actioa  has  terminated,  aud  such  action  is  pending  until  its  final  determina- 
tion on  appeal,  or  until  the  time  for  appeal  has  passed,  such  judgment  is  not 
a  '^  fixed  liability  absolutely  owing  at  the  time  of  filing  the  petition "  if  an 
appeal  was  pending  at  such  tima^  A  claim  evidenced  by  a  judgment  recov- 
ered  more  than  ten  years  prior  to  bankruptcy  is  not  provable,  unless  renewed 
as  required  by  statute.^  A  judgment  bari^d  by  the  statute  of  limitations  is 
a  provable  claim,  where  it  may  be  enforced  under  the  State  statute  in  the 
discretion  of  the  court^*  A  judgment  note,  with  a  waiver  of  exemptions,  is 
a  provable  claim.®^  And  so  is  a  judgment  for  damages  for  a  breach  of  promise 
of  marriage.^    But  a  judgment  for  a  penalty  is  not  a  provable  debt.^ 

(2)  Impeaching  judgments. —  Here  the  English  doctrine:  is  much 
broader  than  our  own.**  Full  faith  and  credit  being  necessarily  given  to  the 
judgments  6f  the  State  courts  when  pleaded  in  the  Federal  courts,  it  was, 
under  the  former  law,  held  that  a  judgment  of  a  State  court  could  not  be 
impeached  when  presented  as  a  claim  in  bankruptcy,  but  resort  must  be  had 
to  the  State  court.^  That  it  is  conclusive  between  the  bankrupt  and  the 
judgment  creditor  is  elementary.  But  where  the  rights  of  general  creditors 
havei  intervened,  the  English  rule  that  such  a  judgment  is  but  prima  facte 
evidence  of  a  provable  debt  is  fairer.  The  law  in  the  United  States  seems, 
however,  to  be  that  the  trustee  or  a  creditor  may  attack  it  in  the  bankruptcy 
proceeding  for  fraud  or  collusion,  but  not  otherwise.^  A  judgment  not  reg- 
ular on  its  face,  or  by  a  court  which  did  not  have  jurisdiction  of  the  subject- 
matter,  may  of  course  be  attacked  anywhere ;  but  jurisdiction  need  not  affirm- 
atively appear,**  nor  can  the  recitals  of  the  judgment,  as  a  rule,  be  contradicted 
in  a  collateral  proceeding.  Where  the  amount  of  a  claim  has  been  determined 
by  a  State  court,  and  judgment  entered  therein,  such  judgment  is  conclusive 
upon  the  bankruptcy  court,  and  the  judgment  creditor  will  not  be  permitted 
to  prove  for  a  greater  amount.  **^». 


89.  Matter  of  Berlin  Dye  Works  and 
Laundry  Co.  (Ref.,  Cal.),  34  Am.  B.  R. 
462  affd.  ftuK  ncHn.  Moore  y.  Douglaa  (C. 
C.  A.,  9th  Cir.),  36  Am.  B.  R.  740,  230  Pei. 
999,  holding  that  under  CaUfomia  Code  of 
Civil  Procedure,  §  577  judgment  ig  not  final 
until  time  to  appeal  hae  pasfled,  ol*  a  deter- 
mination on  appeal,  in  which  the  court  said: 
"Cases  in  States  where  judgments  become 
final  and  binding  and  may  oe  resorted  to  and 
used  as  evidence  and  for  all  purposes  for 
which  a  judgment  may  be  resorted  to,  im- 
mediately upon  their  rendition,  are  clearly 
distinguishable  from  judgments  rendered  in 
the  courts  of  the  State  of  California  and 
which  are  not  final  until  their  final  determi- 
nation upon  appeal  or  until  the  time  for  ap- 
peal has  passed.  Such  ie  the  case  of  Re  Shee- 
han,  8  N.  B.  R.  345,  Fed.  Cas.  12,T37 ;  In  re 
Lorde  (I>.  C,  N.  Y.),  16  Am.  B.  R.  20i;  144 
Fed.  320. « 

90.  In  re  Farmer  (D.  C,  N.  Car.),  9  Am. 
B.  R.  19,  116  Fed.  763. 

91.  In  re  Rebnuin  (C.  C.  A.,  9th  Cir.), 
17  Am.  B.  R.  767,  150  Fed.  7'69. 

99.  Claster  v.  Soble,  10  Am.  B.  R.  446, 
22  Pa.  Super.  Ct.  631. 

98.  In  re  McCauley  (D.  C,  N.  Y.),  4  Am, 
B.  R.  122,  101  Fed.  223;  In  re  File  (D.  C, 
Pa.).  6  Am.  B.  R.  258,  109  Fed.  880;   Fin- 


negan  v.  Hal!  (N.  Y.  Sup.  Ct.),  6  Am.  B. 
R.  648,  85  Misc.  773,  72  N.  Y.  Suro.  347. 

94.  Matter  of  -  Abrahamson  and  Fickhand- 
ler  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  156, 
210  Fed.  878. 

96.  See  In  re  Phelps  (Ref.,  N.  Y.),  3  Am. 

B.  R.  434;  affd.  on  review  without  opinion, 
and  cases  cited;  and  in  general-,  see  cases 
digested  Am.  Bankr.  Dig.  §  820. 

97.  In  re  Ca:mpbeU,  Fed.  Cas.  2,349;  Mc- 
Kinsey  v.  Harding,  Fed.  Cas.  8,806;  In  re 
Bums,  Fed.  Cas.  2,183.  Contra:  Ex  parte 
CNeU,  Fed.  Cas.  10,527. 

98.  See  Candee  v.  Lord,  2  N.  Y.  269.  And 
compare  Hassell  v.  Wilcox,  130  U.  S.  493, 
32  L.  Ed.  1001,  9  Sup.  Ct.  590. 

Attack  by  creditors.— The  reduction  of  an 
-alleged'  debt  to  judgment  in  a  State  court 
before  bankruptcy  does  not  exempt  it  from 
attack  by  or  on  behalf  of  creditors  who  would 
be  injuriously  affected  by  its  allowance,  when 
such  allowance  is  sought  in  bankruptcy  pro- 
ceedings. Matter  of  Continental  Engine  Oo. 
(C.  C.  A.,  7th  Cir.),  37  Am.  B.  R.  102,  234 
Fed.  58. 

99.  In   re  Columbia  Real  Estate  Co.    (D. 

C,  Ind.),  4  Am.  B.  R.  411,  101  Fed.  966. 

100.  Handlan  v.  V^alker  (C.  C.  A.,  8th 
Cir.),  29  Am.  B.  R.  4,  200  Fed.  566. 
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Debts  Which  May  Be  Pbovsd. 
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d.  Evidenced  hj  an  inttnunent  in  writing. — (1)  In  oenkbal. —  To  be  prov- 
able under  this  subdivision,  a  debt,  if  not  a  judgment,  must  rest  on  an  instru- 
ment in  writing.^®^  An  instrument  in  writing  indudes  any  document  or 
written  evidence  of  the  agreement  whence  the  debt  arises,  such  as  bonds  for 
definite  sums,  promissory  notes,  bills  of  exchange,  drafts,  checks  and  the  like. 
A  bill  of  sale  to  secure  the  purchase  price  of  goods  purchased  by  the  bank- 
rupt may  be  unenforceable  against  the  other  creditors,  because  unrecorded, 
but  a  claim  for  the  unpaid  purchase  price  is  nevertheless  provable  as  an 
unsecured  claim  against  the  bankrupt's  estate.  ^^ 

(2)  Bills  ajtd  notes. — (I)  In  general. — ^A  note  or  bill  of  exchange  is 
provable  against  the  bankrupt  maker ;  it  is  the  debt  evidenced  by  the  note  which 
is  provable.  A  usurious  note  is  not  provable,^*  but  where  the  claim  could  be 
established  apart  from  such  note  and  unaffected  by  it,  the  creditor  should  be 
permitted  to  prove  it.^^  And  so  while  the  mere  giving  of  notes  to  evidence 
or  in  prepayment  of  a  clearly  conditional  obligation  would  not  annul  the  con- 
dition, or  make  an  otherwise  unprovable  claim  allowable  in  bankruptcy,  the 
provision  in  the  agreement  that  notes  are  to  be  given  and  that  they  shall  be 
negotiable  is  evidence  of  the  intention  of  the  parties  that  the  amounts  stated 
in  the  notes  are  to  be  payable  in  any  event.^^  Where  a  note  is  given  for  a 
gambling  debt,  and  indorsed  by  the  holder  to  the  claimant,  the  burden  is  on 
him  to  show  that  he  is  a  holder  in  due  course, ^^ 

(II)  Who  may  prove  hecause.  of  promissory  note}^ —  The  holder  of  a  prom- 
issory note  permitting  him  to  prove  it  against  the  maker's  estate  is  one  who  has 
a  legal  interest  in  it,  and  a  mere  dummy  cannot  be  considered  such  holder.** 
Where  one  of  two  or  more  joint  makers  of  a  note  is  a  bankrupt,  each  of  the 


101.  A«  to  sufficiency  of  iiwirument  to  bind 
parties,  see  Matter  of  Structural  Steel  Co. 
(Ref.,  Ohio),  13  Am.  B.  R.  373. 

Return  on  cancellation  of  lease  by  lessor 
when  property  was  obtained  by  a  bankrupt 
under  a  lease  terminable  at  the  option  of 
the  lessor,  and  the  lessee  agreed  to  pay  on 
the  termination  of  the  lease  a  fixed  return 
charge,  it  was  held  that  the  lessor  having 
terminated  the  lease  within  the  time  for 
proving  claims,  his  action  in  so  doing  created 
a  fixed  liability  or  ascertained  amount  pres- 
ently payable  provable  under  section  63a(l) 
of  the  Bankruptcy  Act.  Matter  of  Clark 
Shoe  Company  (D.  C,  Maes.),  32  Am.  B.  R. 
238,  211  Fed.  341. 

Amount  due  under  lease  of  personal  prop- 
erty.—  Where  a  storekeeper  leases  apparatus 
for  conveying  cash  and  carrying  parcels 
under  a  contract  providing  that  in  case  of 
default  in  making  payments  the  whole 
amount  shall  become  due  without  notice  or 
demand  for  the  entire  period  of  the  lease, 
and  that  the  lessor  may  upon  the  bankruptcy 
of  the  lessee  enter  the  premises  and  take  pos- 
session of  the  apparatus,  and  it  appears  that 
the  lessee  has  defaulted  in  the  payment  of 
an  installment  of  rent  payable  in  advance, 
prior  to  his  bankruptcy  and  that  thereafter 
the  lessor  took  possession  of  the  apparatus 
thereby  terminating  the  lease,  the  lessor  is 
only  entitled  to  prove  his  claim  for  the  in- 
stallment due  at  the  date  of  the  bankruptcy. 
Matter  of  Miller  Bros.  Grocery  Co.    (C.  C. 


A.,  6th  Cir.),  33  Am.  B.  R.  704,  219  Fed. 
851. 

lot.  In  re  Burlage  Bros.  (D.  C,  la.),  22 
Am.  B.  R.  410,  169  Fed.  1006. 

108.  Matter  of  Wilde's  Sons  (D.  C,  N.  Y.) , 
13  Am.  B.  R.  217,  133  Fed.  562,  stating  the 
law  as  to  the  rights  of  banks  in  respect  to 
usurious  contracts. 

104.  In  re  Robinson  (D.  C,  Mass.),  14  Am. 

B.  R.  626,  136  Fed.  994. 

100.  Matter  of  Wisconsin  Engine  Co.   (C. 

C.  A.,  7th  Cir.),  37 "Am.  B.  R.  106,  234 
Fed.  281. 

106.  In  re  Hill  k  Sone  (D.  C,  Pa.),  26 
Am.  B.  R.  133,  187  Fed.  214.  See  aa  to 
effect  of  loan  of  money  to  be  used  for  gambl- 
ing purposes,  In  re  Norris  (D.  C,  Minn.),  26 
Am.  B.  R.  945,  190  Fed.  101. 

107.  As  to  proof  of  instruments  generally, 
eee  Am.  Bankr.  Dig.  §  823;  as  to  claims  of 
bankrupt's  indorsers  or  guarantors,  Id.  \ 
925;  as  to  claims  against  bankrupt  as  in- 
dorser.  Id.  i  826. 

108.  Matter  of  Collins  (D.  C,  la.),  37  Am. 
B.  R.  692,  235  Fed.  937. 

Notes  executed  by  licensee. —  Provisions  of 
a  contract  for  an  exclusive  patent  license 
examined  and  held  that  certain  notes  exe- 
cuted by  the  licensee  were  in  consideration 
of  the  grant  of  the  license  and  are  provable 
against  the  bankrupt  estate  of  tibe  licensee. 
Matter  of  Wisconsin  Engine  Co.  (C.  C.  A., 
7th  Cir.),  37  Am.  B.  R.  106,  234  Fed.  281. 
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otheu'oint  obligors  may  prove  against  his  estate  for  a  proportionate  share  of 
the  amount  which  they  have  been  required  to  pay  because  of  his  insolvency/^ 
Although  a  note  has  been  paid  by  an  endorser,  the  holder  may  prove  it  in  full 
against  the  estate  in  bankruptcy  of  the  maker,  and  receive  dividends  thereon. 
Any  surplus  over  the  amount  actually  due  the  holder  will  be  held  in  trust 
for  the  endorser.^^**  The  holder  of  negotiable  paper  of  a  bankrupt  cannot,  by 
£ling  *a  claim  based  thereon  and  assigning  the  same  to  an  innocent  purchaser, 
defeat  the  right  of  the  trustee  in  bankruptcy  to  assert  defenses  against  the 
claim  which  he  could  have  interposed  had  the  claim  not  been  assigned. ^^^ 

(III)  Notes  of  corporations, —  Notes  of  a  bankrupt  corporation,  given  for 
the  purchase  of  stock  of  another  corporation  if  authorized  by  its  charter,  and 
in  the  absence  of  frftud,  are  valid  claims  against  it.^^  A  claim  of  an  accommo- 
dation indorser  on  a  note  made  for  the  benefit  of  a  de  facto  corporation  which 
he  paid  in  full,  may  be  allowed,  in  bankruptcy  proceedings  of  the  corpora- 
tion.*^^ A  note  given  by  a  corporation  for  the  indebtedness  of  another,  for 
which  it  is  in  no  way  responsible,  is  not  provable  against  the  corporation.*** 
Notes  given  by  the  executive  officers  of  a  corporation,  in  their  individual  names, 
the  proceeds  of  which  are  used  for  corporate  purposes,  are  provable  against  the 
corporation.**'^  Notes  given  for  the  payment  of  corporate  stock,  transferred 
without  being  stamped  as  required  by  a  State  law,  are  provable  in  bankruptcy, 


109.  Wright  v.  Riimph  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  236,  238  Fed.  138. 

110.  Young  V.  Gordon  (C.  C.  A.,  4th  Cir.), 
33  Am.  B.  R.  622,  210  Fed.  IftS. 

111.  Matter  of  Partridge  Lumber  Co.  (D. 
€.,  N.  J.),  33  Am.  B.  R.  537,  215  Fed.  973. 

112.  In  re  N.  Y.  Car  Wheel  Works  (D.  C, 
N.  Y.),  15  Am.  B.  R.  571,  141  Fed.  430; 
8.  c,  14  Am.  B.  R.  696,  139  Fed.  421.  But 
see  In  re  Smith  Lumber  Co.  (D.  C.,  Tex.), 
13  Am.  B.  R.  123,  132  Fed.  618,  holding 
that  where  the  purchase  of  its  own  stock 
by  a  corporation  renders  it  insolvent  and  re- 
sults in  a  fraud  upon  the  rights  of  creditors, 
a  note  given  upon  such  purchase  in  the  hands 
of  the  payee  is  not  provable. 

Notes  of  bankrupt  corporation. —  Notes 
signed  by  a  bankrupt  corporation  by  its 
president  and  secretaiy  and  which  are  under 
the  corporate  seal  and  were  given  for  moneys 
indisputably  advanced  at  the  time,  are  prima 
facie  a  liability  of  the  bankrupt.  Spencer  v. 
Lowe  (C.  a  A.,  8th  Cir.),  29  Am.  B.  R.  876, 
198  Fed.  361. 

118.  Matter  of  Kelley  k  Co.  (D.  C,  Conn.), 
32  Am.  B.  R.  877,  215  Fed.  155. 

114.  Corporate  notes  for  payment  of  debt 
of  another. —  In  the  case  of  Mapes  v.  Ger- 
man Bank  (C.  C.  A.,  8th  Cir.),  23  Am.  B. 
R.  713,  176  Fed.  89,  the  court  said:  "The 
officers  of  a  trading  corporation  undoubtedly 
have  authority  to  make  and  deliver  its 
promissory  notes  for  the  just  debts  of  the 
corporation,  and  the  acts  of  such  officers  in 
this  regard  are  presumed  to  be  lawfully  done, 
when  no  notice  to  the  contrary  is  received 
by  the  holder  of  the  paper.  But  it  is  beyond 
the  powers  of  the  corporation  and  its  officers 
alike  to  make  accommodation  paper,  or  to 
guarantee  or  to  pay  the  obligations  of  others 


in  which  it  has  no  interest,  and  from  which 
it  derives  no  benefit." 

Assumption  of  debts  of  old  corporation  by 
new  corporation. — 'Where  a  new  corporation 
was  organized,  upon  the  failure  of  a  prior 
corporation,  the  stockholders  being  different 
from  the  old  in  numbers  and  proportion  of 
stock  held,  and  the  debtsr  of  the  former  cor* 
poration  not  having  been  assumed  by  the  new 
corporation,  nor  the  entire  assets  of  the  old 
taken  over,  and  where  a  bank  holding  the 
notes  of  the  old  corporation  took  the  notes  of 
the  new  one  with  the  proceeds  of  which  the 
old  notes  were  taken  up,  to  the  knowledge 
.  of  the  bank,  there  was  no  valuable  considera- 
tion moving  to  the  new  corporation  for  tak- 
ing up  the  notes  of  the  old  and  the  bank 
was  chargeable  with  notice  of  such  want  of 
consideration  and  could  not  prove  the  new 
notes  against  the  estate  in  nankruptcy  of 
the  new  corporation.  In  re  Standard  Cloth- 
ing Co.  (D.  C,  Ala.),  26  Am.  B.  R.  124,  187 
Fed.  172. 

115.  Loans  evidenced  by  notes  of  officers 
of  bankrupt. — A  claim  upon  a  loan,  evidenced 
by  the  individual  notes  of  the  executive  offi- 
cers of  the  bankrupt  corporation,  is  provable 
against  the  corporation,  where  it  appears 
that  the  loan  was  actually  made  to  it.  and 
that  the  notes  were  taken  by  the  omcera 
merely  for  business  reasons.  Flower  v. 
Central  National  Bank  (C.  C.  A.,  8th  Cir.), 
35  Am.  B.  R.  79,  223  Fed.  323 ;  Hogin  v. 
Central  National  Bank  (C.  C.  A.,  8th  Cir.;, 
35  Am.  B.  R.  81,  223  Fed.  325.  Claim  by 
purchaser  of  a  note,  executed  in  the  name 
of  a  bankrupt  corporation  by  its  president, 
'disallowed.  Matter  of  Continental  Engine 
Co.  (C.  C.  A.,  7th  Cir.),  37  Am.  B.  R.  102, 
234  Fed.  58. 
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notwithstanding  the  State  law  forbids  legal  proceedings  in  the  Stat%^urt 
based  on  the  transfer  of  stock  for  which  the  notes  were  given.  "• 

(3)  Stipui*ation  fob  payment  of  colubction  fses. —  Collection  fees 
stipulated  to  be  paid  in  a  promissory  note  due  before  the  filling  of  the  maker's 
petition  in  bankruptcy,  but  which  was  not  placed  in  the  hands  of  an  attorney 
for  collection  until  after  such  time,  are  not  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  and  are  not  provftfble.^"  The  stipulation  to'  pay  a 
certain  sum  as  the  expense  of  collection  does  not  create  a  "  fixed  liability " 
where  no  services  were  rendered  in  making  the  collection  before  the  bank- 
rutcy.^^®  Where  such  notes  are  placed  in  the  hands  of  an  attorney  for  col- 
lection prior  to  adjudication  the  fees  stipulated  are  provable.*^ 

(4)  Interest. —  Subdivision  (1)  permits  the  proof  of  a  debt  evidenced 
by  a  written  instrument,  "with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  (the  time  of  filing  the  petition)  or  with  a  rebate 
of  interest  upon  such  as  were  not  then  payable  and  did  not  bear  interest." 
As  a  provable  debt  a  note  or  other  instrument  in'  writing  is  limited  to  the 
principal  and  interest  thereon  that  would  have  been  recoverable  at  the  time 
of  the  filing  of  the  petition  in  bankruptcy. ^*^  Tho  interest  due  at  such  time 
is  a  part  of  the  provable  debt.^^  Interest  stops  on  all  unsecured  debts  at  such 
time.*^  But  this  rule  has  no  application  to  estates  which  are  solvent."*  If 
the  debt  is  due  subsequent  to  bankruptcy  only  the  interest  due  at  the  time  the 
petition  is  filed  can  be  added ;  the  interest  not  then  accrued  must  be  rebated.^** 

they  were  placed  in  the  handA  of  an  attorney 
for  collection,  the  holder  should  he  paid  10% 
additional  on  the  principal  and  interest  due 
thereon,  as  an  attorney's  fee,  such  provision 
called  for  the  payment  only  of  a  reasonable 
attorney's  fee  lor  services  actually  rendered 
in  conformity  with  its  terms.  Mechanics' 
American  National  Bank  v.  Coleman  (C.  C. 
A.,  8th  Cir.),  29  Am.  B.  R.  396,  204  Fed. 
24. 

laO.  In  re  Chandler  (C.  C.  A.,  8th  Cir.), 
25  Am.  B.  R.  866,  184  Fed.  587.  As  to  proof 
of  interest  generally,  aee  Am.  Bankr.  Dig. 
§  848. 

121.  In  re  Fenn  (D.  C,  Vt.),  22  Am,  B. 
R.  833,  172  Fed.  ©20. 

When  interest  allowable. —  Interest  is  al- 
lowable on  claims  strictly  against  the  assets 
of  a  bankrui>t  only  up  to  the  time  of  filing 
the  petition  in  bankruptcy.  Where  the  pro- 
ceeds, derived  from  the  sale  by"  the  trustee 
of  the  real  property  of  the  bankrupts*  de- 
ceased husband,  which  descended  to  her  sub- 
ject to  an  equitable  lien  fbr  his  debts,  are 
more  than  sufficient  to  pay  the  principal  of 
his  debts,  interest  should  be  allowed  until 
the  date  of  the  sale.  Matter  of  McAusland 
(D.  C,  N.  J.),  37  Am.  B.  R.  519,  235  Fed. 
173. 

128.  Sexton  v.  Dreyfus,  219  U.  S.  339,  25 
Am.  B.  R.  363,  365.  66  L.  Ed.  244,  31  Sup. 
Ct.  256;  Shawnee  Countv  v.  Hurley  (C.  C. 
A.,  «th  Cir.),  22  Am.  B.  R.  209,  94  C,  C.  A. 
362,  169  Fed.  92. 

188.  Matter  of  McAusland  (D.  C,  N.  J.), 
37  Am.  B.  R.  519,  235  Fed.  173. 

184.  In  re  Chandler  (C.  C.  A.,  7th  Cir.), 
25  Am.  B.  R.  865,  184  Fed.  887.  See  also 
In  re  Ome,  Fed.  Cas.  10^1. 


lie.  Matter  of  Wylly,  Jr.  (D.  C,  N.  Y.), 
32  Am.  B.  R.  146,  210  Fed.  954. 

117.  In  re  Keeton   (D.  C,  Tex.).  11  Am. 

B.  R.  367,  126  Fed.  426;  s.  c,  11  Am.  B.  R. 
370,  126  Fed.  429;  In  re  Garlington  (D.  C, 
Tex.),  8  Am.  B.  R.  602,  115  Fed.  999;  In  re 
Gebhard  (D.  C,  Pa.),  15  Am.  B.  R.  381,  140 
Fed.  571;   In  re  Thompson  Milling  Co.    (D. 

C,  Tex.),  16  Am.  B.  R.  454,  144  Fed.  314; 
In  re  Hersey  (D.  C,  la.),  22  Am.  B.  R.  863, 
171  Fed  998;  British  k  American  Mortgage 
Co.  V.  Stuart  (C.  C.  A.,  5th  Cir.),  31  Am. 
B.  R.  465,  210  Fed.  425,  holding  that  a  claim 
for  attorney's  fees  based  upon  a  mortgage 
which  provides  that  the  mortgagor  shall  pay 
attorney's  fees  and  the  costs  of  collection,  is 
not  provable  where  the  mortgage  was  not  due 
at  tne  date  of  bankruptcy.  -See  Am.  Bankr. 
Dig.  §  824. 

118.  McCabe  v.  Patton  (C.  C.  A.,  3d  Cir.), 
23  Am.  B.  R.  335,  174  Fed.  217. 

A  statute  authorizing  such  a  stipulation 
on  a  promissory  note  cannot  be  extended  to 
incluoe  such  a  stipulation  in  a  chattel  mort- 
gage. But  if  the  services  of  an  attorney  in 
the  collection  of  such  a  note  hau  been  per- 
formed prior  to  the  filing  of  the  petition  the 
fees  stipulated  to  be  paid  would  have  been 
provable  as  a  debt  against  the  estate  of  the 
bankrupt.  In  re  Chadwick  (D.  C,  Ohio), 
15  Am.  B.  R.  528,  140  Fed.  674. 

119.  In  re  Edens  &  Co.  (D.  C,  So.  Car.), 
18  Am.  B.  R.  643,  151  Fed.  940;  Merchants* 
Bank  v.  Thomas  (C.  C.  A.,  5th  Cir.),  10 
Am.  B.  R.  299,  121  Fed.  306. 

Only  reasonable  fee  aUowed. —  Where  bank- 
rupts gave  to  claimant  bank  certain  notes 
which  contained  provisions  that  in  case  they 
were  not  paid  when  due  and  payable  and  if 
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The  rate  of  interest  of  course  depends  upon  the  State  law;  if  the  rate  is 
usurious  only  the  amount  legally  chargeable  may  be  included  as  a  part  of  the 
debt,  unless  the  usury  affects  the  validity  of  the  note,  in  which  case  the  entire 
debt  is  vitiated.^^ 

e.  Indorser  and  surety  debts. — (1)  Liability  of  indobsebs. —  The  present 
statute  contains  no  equivalent  to  §  5069  of  the  Revised  Statutes  ;^^  and  it 
was  for  some  time  doubted  whether  an  indorser  whose  liability  became  fixed 
after  the  bankruptcy  could  prove  against  the  bankrupt's  estate.^"  It  is  now 
thought  that,  in  spite  of  this  omission  and  the  persuasive  argument  based 
on  the  harmonies  of  the  statute,  contra,^^  such  liabilities,  because  on  "con- 
tract, express  or  implied/'  are  provable.  The  rules  of  law  applicable  when 
the  indorser  or  surety  is  already  liable  for  a  debt  of  the  bankrupt  have  been 
considered.^^  His  claim  is  in  no  sense  contingent,  for  he  proves  the  fixed 
liability  of  the  bankrupt  to  the  principal  debtor.  But  where  such  person  is 
merely  an  accommodation  party,  he  will  not  be  allowed  to  prove  his  debt.^^ 
Where  the  liability  of  an  indorser  becomes  fixed  after  his  petition  is  filed, 
and  prior  to  the  expiration  of  the  time  for  proof  of  claims,  it  is  provable  as 
a  debt.^*^*    Where  the  indorsers  of  the  notes  of  a  bankrupt  corporation  take 


195.  In  re  Worth.  (D.  €.,  I«.),  12  Am.  B. 
B.  596,  130  Fed.  927.  See  In  re  Kellogg 
(C.  C.  A.,  2d  Cir.),  10  Am.  B.  B.  7,  121  Fed. 
333. 

IM.  Act  of  1807,  §  19. 

187.  See  In  re  Schaefer  (D.  C,  Pa.) ,  5  Am. 
B.  B.  92,  104  Fed.  973,  as  overruled  by  the 
same  judge  in  In  re  Gerson  (D.  C,  Pa.),  6 
Am.  B.  R.  89,  105  Fed.  891 ;  the  later  ruling, 
affd.  s.  c,  6  Am.  B.  R.  11,  107  Fed.  897. 
See  also  In  re  Marks  (Ref.,  N.  Y.),  6  Am. 
B.  R.  641. 

188.  Thus  see  Collier  on  Bankruptcy  (3d 
ed.),  pp.  382,  383.  ^ 

IS^.  Bee  discussion  under  Sections  Sixteen 
and  Fifty-seven  of  this  work.  Compare  In 
re  Smith  (Ref.,  N.  Y.),  1  Am.  6.  R.  37; 
Smith  V.  Wheeler.  5  Am.  B.  R.  46,  55  N.  Y. 
App.  Div.  170,  66  N.  Y.  Supp.  760;  Hayer 
V.  Comstock  (Sup.  Ct.,  la.),  7  Am.  B.  R.  493, 
115  Iowa  187;  In  re  Lamon  (D.  C,  N.  Y.), 
22  Am.  B.  R.  635,  171  Fed.  516;  Whitwell  v. 
Wright  (Sup.  Ct.,  N.  Y.),  23  Am.  B.  R.  747, 
13IJ  App.  Div.  246,  120  N.  Y.  Supp.  1065. 

130.  In  re  Dunningan,  2  N.  B.  N.  Rep.  756. 
Compare,  on  this  general  suhject,  Zartman 
V.  Hines  (Ref.,  N.  Y.),  6  Am.  B.  R,  139. 

131.  Moch  V.  Market  St.  Nat.  Bank  (C.  C. 
A.,  3d  Cir.),  6  Am.  B.  R.  11,  107  Fed.  897; 
In  re  Smith  (D.  C,  R.  I.),  17  Am.  B.  R.  112, 
146  Fed.  912;  In  re  Semmer  Glass  Co.  (C.  C. 
A.,  2d  Cir.),  14  Am.  B.  R.  25,  135  Fed.  77; 
Gorman  v.  Wright  (C.  C.  A.,  4th  Cir.),  14 
Am.  B.  R.  135,  136  Fed.  164;  Heyman  v. 
Third  Nat.  Bank  (D.  C,  N.  J.),  32  Am. 
B.  R.  716,  216  Fed.  685. 

Reimbursement  to  indorsers. —  Where  cer- 
tain directors  of  a  bankrupt  corporation  hav- 
ing indorsed  notes  which  were  discounted 
and  the  proceeds  used  in  the  company's  busi- 
ness, paid  the  notes  at  maturity,  tiiey  are 
as  much  entitled  to  reimbursement  as  if  each 
had  contributed  his  share  in  cash  and  will 
be    permitted    to    prove    a    claim    therefor 


against  the  bankrupt's  estate.  In  re  Sal- 
vator  Brewing  Co.  (C.  0.  A.,  2d  Cir.),  28 
Am.  B.  R.  56,  193  Fed.  989. 

Tmstee  of  indorser  also  trustee  of  maker. 
—  Where  a  partnership  and  each  of  its  two 
members  have  been  adjudicated  bankrupt  and 
the  trustees  of  the  firm  are  also  trustees  of 
each  individual  member,  under  the  provisions 
of  sections  172,  185  and  186  of  the  New  York 
Negotiable  Instruments  Law,  a  claim,  based 
upon  notes  made  by  one  of  the  bankrupts  and 
indorsed  by  the  other  member  of  the  firm 
and  which  had  not  matured  when  bankruptcy 
intervened,  is  provable  against  the  individual 
estate  of  such  indorser,  although  no  notice  of 
non-payment  was  given  to  him.  In  re  Mc- 
Intyre  &  Co.  (D.  C,  N.  Y.),  ^  Am.  B.  R. 
459,  198  Fed.  579. 

Contingent  liability  of  endorser.— A  surety 
or  an  indorser  for  a  bankrupt,  whose  liabil- 
ity is  contingent,  cannot  prove  a  claim  of  his 
own  by  reason  of  such  liability.  It  is  only 
the  creditor's  claim  which  is  provable.  An 
indorser  on  the  note  of  a  bankrupt  who  pays 
the  note  cannot  prove  a  claim  on  the  note  and 
also  on  the  iinplied  promise  of  the  bankrupt 
made  at  the  time  of  the  indorsement  to  repay 
him  in  case  he  is  compelled  to  pay  such  note. 
A  corporation  prior  to  bankruptcy  executed 
a  trust  mortgage  to  secure  bonds  issued  and 
delivered  to  secure  indorsers  of  its  notes. 
On  the  foreclosure  of  the  mortgage  after 
bankruptcy  of  the  corporation  a  deficiency 
judgment  was  entered,  and  the  trustee  under 
the  mortgage  filed  a  proof  oi  claim  based 
thereon.  The  notes  were  all  assigned  to  one 
party  who  advanced  money  to  the  indorsers 
who  paid  said  notes.  Held,  that  the  claim 
on  the  deficiency  judgment  should  be  rejected, 
but  the  claim  on  the  notes  should  be  allowed  - 
without  deduction  on  account  of  the  enforce- 
ment of  the  collateral;  that  on  taking  up  the 
notes  the  indorsers  were  entitled  to  prov« 
their  claims  for  the  full  amount  thereof  and 
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up  the  notes  and  the  bonds  of  the  corporation  held  as  collateral  are  turned  over 
to  such  indorsers,  the  latter  are  then  in  the  attitude  of  sureties,  haying  paid 
the  principal  debt  of  the  principal,  and  are  therefore  subrogated  to  the  col- 
lateral held  by  the  creditor."^  Where  one  of  the  indorsers,  who  pay  the  note 
or  become  liable  therefor,  is  a  bankrupt,  the  indorsers  may  prove  a  propor- 
tionate share  of  the  note  against  the  co-indorser.^** 

(2)  Surety  and  corporate  bonds. —  Where  the  liability  of  the  principal 
upon  an  administration  bond  has  been  legally  liquidated  and  ascertained,  both 
as  to  the  amount  and  the  person  to  whom  due,  so  as  to  fix  the  liability  of 
the  surety  thereon  at  the  time  of  the  filing  of  a  petition  in  bankruptcy,  by  or 
against  such  surety,  such  liability  is  a  provable  debt.^**  The  liability  of  a 
surety  on  a  bond  of  an  officer  whose  duty  it  is  to  collect  and  pay  over  public 
funds  becomes  fixed  on  the  officer's  failure  to  make  payments  of  the  money 
collected,  and  if  such  failure  occurs  prior  to  the  adjudication  of  the  bank- 
rupt surety,  such  liability  is  provable  against  his  estate.*"  And  in  the  case 
of  an  indemnity  bond  to  secure  the  performance  of  a  building  contract,  a 
bankrupt  principal  is  relieved  from  his  obligation  upon  discharge,  and  the 
surety  may  pay  it  off  and  be  subrogated  to  the  rights  of  the  creditor  and  have  the 
pro  rata  part  of  the  bankrupt's  estate  applied  to  the  principal  debt***  Where 
a  surety  pays  the  amount  of  the  damages  secured,  he  is  entitled  to  share  with 
all  the  creditors  of  the  bankrupt,  but  not  to  the  prejudice  of  the  beneficiary 
obligees  of  the  bond.**^  Corporate  bonds  issued  under  proper  statutory  author- 
ity to  secure  the  payment  of  money  borrowed  for  the  transaction  of  the  busi- 
ness of  the  corporation  are  valid  claims."®  The  holders  of  the  bonds  of  a 
corporation,  secured  by  a  trust  mortgage  on  the  property  of  the  corporation. 


receive  a  (!ividend  on  the  fnll  anmunt  of  such 
claims  and  then  apply  the  proceeds  of  the 
mortgaged  property  applicahle  to  the  pay- 
ment of  the  Dalance  of  the  claim  on  the  bonds 
or  deficiency  judgment.  Matter  of  Astoroga 
Paper  Co.  (D.  C,  N.  Y.),  37  Am.  B.  R.  751, 
234  Fed.  792. 

138.  In  such  a  case  the  indorsers,  regarded 
as  sureties,  entitled  to  subrogation,  can  ob- 
tain no  more  from  the  collateral  originally 
delivered  to  the  creditor  than  the  creditor 
it«elf  could  have  don?.  They  can  claim  only 
the  amount  paid  by  them  with  interest,  and 
upon  the  payment  of  such  sum*  the  bonds  and 
other  bonds  issued  as  interest  thereon,  will 
be  liquidated.  Sauve  v.  Fleschutz  (C.  C.  A., 
&th  Cir.),  34  Am.  B.  R.  49,  219  Fed.  642. 

188.  Wright  v.  Rumph  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  235,  23«8  Fed.  138. 

184.  Hibbard  v.  Bailey  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  104,  129  Fed.  575,  revg.  10 
Am.  B.  R.  545,  123  Fed.  185.  As  to  liability 
of  firm  on  note  given  to  surety  of  one  of 
the  members  on  an  official  bond,  see  In  re 
Speer  Bros.  (D.  C,  Or.),  16  Am.  B.  R.  624, 
144  Fed.  910.  As  to  liability  under  bail  bond 
to  United  States  for  person  indicted  for  steal- 
ing funds  of  a  bankrupt  estate,  see  In  re 
Caponigri  (D.  C,  N.  Y.),  27  Am.  B.  R.  513, 
193  Fed.  291. 

185.  Loeaer  v.  Alexander  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  75,  176  Fed.  265. 

186.  Williams  et  al.  v.  U.  S.  Fidelity  Co., 
236  U.  S.  649,  34  Am.  B.  R.  181,  69  L.  Ed. 
713,  35   Sup.  Ct.  289,  revg.   28  Am.   B.  R. 


802;  Murphy  v.  N'icholson  (N.  J.  Ct.  of 
Errors  and  App.),  34  Am.  B.  R.  670,  94  AtL 
02;  United  States  v.  Illinois  Surety  Co.  (C. 
C.  A.,  7th  Cir.),  38  Am.  B.  R,  880,  226 
Fed.  663. 

Distrn)iitioii  between  surety  of  baakmpt 
and  other  creditors. — A  surety  company  gave 
a  bond  securing  persons  furnishing  laoor  of 
material  to  a  municipal  contractor.  In  ex- 
press terms  the  obligation  was  joint  and  sev- 
eral. By  a  contemporaneous  agreement  the 
contractor  indemnined  the  surety  company 
against  any  payments  that  l^e  latter  might 
make  under  the  bond.  After  the  contractor 
had  incurred  debts  exceeding  the  amount 
of  the  bond  several  creditors  sued  both 
the  contractor  and  the  surety  in  the 
State  court  and  the  surety  was  permitted  to 
pay  the  amount  of  its  liability  on  the  bond 
into  court,  which  was  subsequently  distrib- 
uted, each  creditor  receiving  about  50  per 
cent,  of  his  debt.  Thereafter  the  contractor 
was  adjudged  a  bankrupt  and  its  plant  sold 
by  the  trustee.  Beldf  that  the  surety's  daini 
for  the  amount  T)aid  into  court,  for  which  it 
also  held  a  judgment,  should  be  allowed; 
but  other  creditors  must  tsredit  the  dividend 
received  from  the  State  court  and  confine 
themselves  to  the  balance.  Matter  of  Amer- 
ican Product  Co.  (C.  C,  A.,  3d  Cir.),  36 
Am.  B.  R.  54,  224  Fed.  401. 

187.  Matter  of  American  Product  Co.  (D. 
C,  Pa.),  34  Am.  B.  R.  367,  222  Fed.  126. 

188.  In  re  Waterloo  Organ  Co.  (C.  C.  A., 
2d  Cir.),  13  Am.  B.  R.  477,  134  Fed.  341. 
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and  not  the  trustee,  are  entitled  to  prove  their  individual  claims  on  the  bonds 
against  the  bankrupt  corporation.^^ 

f.  Liabilities  for  taxes. — While  taxes  are  not  in  a  strict  sense  debts,  they 
are  so  regarded  for  many  purposes  uAder  the  bankruptcy  act,  and  they 
are  legally  due  and  owing  on  the  day  they  are  assessed,  although  not  payable 
until  after  adjudication.^**^  While  technical  proof  of  them  is  not  required 
and  they  must  be  paid  even  if  not  presented  for  proof,  they  are  to  be  treated 
as  provable  debts  or  demands  embraced  in  the  class  ^^  founded  upon  an  open 
account  or  upon  a  contract  express  or  implied,""^  for  various  purposes — 
including  that  of  computing  the  indebtedness  of  an  alleged  bankrupt.^*^  A 
sum  exacted  by  a  State  for  the  privilege  of  increasing  the  capital  stock  of  a 
corporation  is  a  provable  debt  entitled  to  a  pro  rata  distribution  with  the 
debts  of  other  general  creditors.^** 

g.  Other  debts  falling  within  this  paragraph. —  The  liability  of  a  director 
of  a  savings  bank  under  a  statute  for  loss  of  funds  embezzled  by  an  officer 
constitutes  a  "fixed  liability  absolutely  owing,"  within  the  meaning  of  this 
section.^**  An  agreement  by  a  son  to  pay  interest  on  a  certain  sum  to  his 
father  during  his  lifetime,  and  to  pay  the  principal  to  the  father's  heirs 
within  five  years  after  his  death,  is  not  a  "  fixed  liability  absolutely  owing,*' 
and  the  amount  agreed  to  be  paid  is  not  a  provable  claim  against  the  son's 
bankrupt  estate."*^ 

IV.  OPEN  DEBT  ACCOUNTS:   CONTRACTS. 

a.  Debt  founded  on  open  aocount. — Subdivision  4  of  this  subsection  makes 
a  debt  "  founded  on  an  open  account "  provable  and  allowable.  These  words, 
in  view  of  the  words  that  follow,  seem  almost  unnecessary.  It  is  meant 
thereby  to  permit  a  creditor  to  prove  for  a  balance  due  on  a  running  account 
between  him  and  the  bankrupt.  If  a  debt  is  founded  upon  an  open  account 
its  provability  is  not  aflFected  by  the  fact  that  the  creditor  has  elected  to  sue 
as  for  a  fraudulent  conversion  rather  than  for  a  balance  due,*^  or  for  damages 


139.  Mackay  v.  Randolph  Macon  Coal  Co. 
(C.  C.  A.,  8th  Cir.),  24  Am.  B.  R.  719,  17« 
Fed.  881. 

Bonds  payable  only  from  snrplns  which 
has  never  esdsted. — Where  bonds  of  a  bank- 
rupt company  expressly  declare  on  their  face 
that  both  the  principal  and  interest  are  pay- 
able only  out  of  certain  named  funds  to  be 
created  out  of  the  surplus  earnings  of  the 
company,  and  there  never  have  been  any  sur- 
plus earnings,  there  cannot  be  a  fixed  liability 
absolutely  owing  to  the  holders  of  the  bonds. 
Synnott  v.  Tombstone  Consol.  Mines  Co.  (C. 
C.  A.,  &th  Cir.),  31  Am.  B.  R.  421,  208  Fed. 
251. 

A  provision  in  the  bonds  of  a  bankrupt 
corporation,  that  at  maturity  any  surplus 
shall  be  divided  between  the  bondholders  and 
stockholders,  does  not  defeat  the  holders' 
claim  to  prove  as  general  creditors  for  prin- 
cipal and  interest.  Matter  of  Interborough 
Realty  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B. 
R.  541,  223  Fed.  646. 

140.  In  re  Sherwood  (C.  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  769,  210  Fed.  754;  Hecox  v. 
Teller  County   (C.  C.  A.,  8th  Cir.),  28  Am. 


B.  R.  525,  198  Fed.  634;  In  re  Flvnn  (D.  C. 
Mass.),  13  Am.  B.  R.  720,  134 'Fed.  146; 
In  re  Fisher  &  Co.  (D.  C,  N.  J.),  17  Am. 
B.  R.  404,  148  Fed.  907.  .  See  Am.  Bankr. 
Dig.  §  849. 

141.  In  re  United  States  Button  Co.  (D.  C, 
Del.),  15  Am.  B.  R.  390,  140  Fed.  495,  affd. 
17  Am.  B.  R.  665,  149  Fed.  48. 

14S.  Kaw  Boiler  Works  v.  SchuU  &  Ander- 
son (C.  C.  A:,  8th  Cir.) ^36  Am.  B.  R.  531, 
230  Fed.  587. 

148.  Matter  of  York  Silk  Mfg.  Co.  (D.  C, 
Pa.),  26  Am.  B.  R.  650,  188  Fed.  735. 

144.  In  re  Brown  (C.  C.  A.,  9th  Cir.),  21 
Am.  B.  R.  123,  164  Fed.  673;  In  re  Walker 
(C.  C.  A.,  9th  Cir.),  21  Am.  B.  R.  132,  164 
Fed.  680. 

145.  In  re  Hartman  (D.  C,  Pa.),  21  Am. 
B.  R,  610,  166  Fed.  776. 

146.  Crawford  v.  Burke,  195  U.  S.  176,  12 
Am.  B.  R.  659,  49  L.  Ed.  147,  25  Sup.  Ct.  9, 
revg.  201  111.  581;  Kreitlein  v.  Ferger,  238 
U.  S.  21,  34  Am.  B.  R.  86i2,  69  L.  ed.  118, 
435  Sup.  Ct.  685,  revg.  28  Am.  B.  R.  908, 
52  Ind.  App.  199. 
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sustained  in  consequence  of  false  and  fraudulent  representations.^*'  Pay- 
ments made  by  the  bankrupt  on  an  open  account  within  the  four  months' 
period  do  not  affect  the  provability  of  the  balance  due,  provided  the  net  result 
of  transactions  evidenced  by  the  account  is  the  enrichment  of  the  bankrupt 
estate.  ^^ 

b.  Debt  founded  on  a  contract,  express  or  implied (1)   In  oenbbal. — 

Subdivision  4  also  provides  that  a  debt  may  be  proved  and  allowed  which  is 
"foimded  on  a  contract,  express  or  implied."  These  are  the  most  generic 
and  valuable  words  in  the  subsection.  The  contract  must,  of  course,  be 
founded  on  a  legal  consideration,  not  against  public  policy,  and,  if  by  a  cor- 
poration, not  ultra  vires,^^  The  claim  need  not  be  evidenced  by  a  judgment 
or  instrument  in  writing.  But  it  is  the  debt  resting  on  the  contract,  and  not 
the  contract  liability  that  is  provable.  If  there  is  no  present  liability  under 
the  contract  when  proof  is  made  there  can  be  no  provable  claim.  ^^  Where  a 
contract  is  broken  by  the  bankruptcy  of  the  debtor,  damages  may  be  recovered 
for  the  breach.*'^  But  if  the  contract  is  of  such  a  nature  that  it  may  be 
consunmiated  notwithstanding  the  bankruptcy  of  one  of  the  parties,  such 
bankruptcy  does  not  constitute  a  breach  of  the  contract,  nor  does  it  authorize 


147.  Tindle  v.  Birkett,  205  U.  S.  183,  18 
Am.  B.  R.  121,  51  L.  Ed.  762,  27  Sup.  Ct 
4»3,  aflg.  IS  Am.  B.  R.  179,  183  N.  Y.  267, 
76  N.  E.  26. 

148.  Wild  k  Co.  V.  Provident  Life  &  Trust 
Co.,  214  U.  S.  292,  22  Am.  B.  R.  109,  53  L. 
Ed.  1003,  29  Sup.  Ct.  619;  Jaquith  v.  Alden, 
189  U.  S.  78,  9  Am.  B.  R.  733,  47  L.  Ed.  717, 
23  Sup.  Ct.  649.  In  the  case  of  Yaple  ▼. 
Dahl-Millikan  Grocery  Co.,  193  U.  S.  626, 
11  Am.  B.  R.  596,  48  L.  Ed.  776,  24  Sup.  Ct 
552,  it  'was  held  where  a  creditor  has  a 
claim  upon  an  open  account  for  goods  sold 
and  deUvered  during  the  period  of  four 
months  before  the  adjudication  in  bank- 
ruptcy, the  account  being  made  up  of  debits 
and  credits,  leaving  a  net  amount  due  from 
the  buikrupt  estate,  that  payments  made 
under  such  circumstances  did  not  constitute 
preferences  which  the  creditor  was  bound  to 
surrender  before  proving  his  claim  in  bank- 
ruptcy. 

148.  As  to  illegal  contracts  see  Am.  Bankr. 
Dig.  §  840;  as  to  ultra  vires  acts  of  cor- 
porations, see  Idem,  §  850. 

Illegal  or  immoral  consideration. —  In  the 
absence  of  proof,  aif  illegal  or  immoral  con- 
sideration should  not  be  assumed.  Matter 
of  Wray  (C.  C.  A.,  2d  Cir.),  37  Am.  B.  RL  28, 
233  Fed.  418. 

Corporate  contract  by  lumber  company  to 
guaranty  the  completion  of  a  buildmg  con- 
tract held  ultra  vires.  In  re  Smith  Lumber 
Co.  (D.  C,  Tex.),  13  Am.  B.  R.  118,  132 
Fed.  618.  See  also  In  re  Waterloo  Organ  Co. 
(C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  466,  134 
Fed.  341;  Forsyth  v.  Woods,  11  Wall.  484; 
Buckner  v.  Street,  Fed.  Caa  2,098;  In  re 
Chandler,  Fed.  Cas.  2,590;  In  re  Young, 
Fed.  Cas.  18,145;  In  re  Jaycock,  Fed.  Cas. 
7,244;  In  re  Green,  Fed.  Cas.  5,761.    Compare 


also  In  re  Ervin  (0.  C,  Pa.)^?  Am.  B.  R. 
480,  114  Fed.  $96. 

Public  policy  not  opposed  by  brewers'  con- 
tract with  bankrupt  saloon  keeper  restricting 
the  bankrupt  from  seUing  any  other  beer 
than  that  manufactured  by  the  brewer.  Mat- 
ter of  aark  (Ref.,  Cal.),  21  Am.  B.  R.  776. 

lUegal  cpntract  for  sale  of  liquors  not 
established  without  proof  that  tlie  sale  was 
illegal  at  place  where  made.  Jacobs  v.  Bal- 
lentme  Breweries  Co.  (C.  C.  A.,  1st  Cir.), 
27  Am.  B.  R.  918,  193  Fed.  393. 

Agreement  to  repnichase  capital  stock. — 
Where  a  corporation,  when  selling  shares  of 
the  capital  stock  to  claimant,  a^eed  to  re- 
purchase the  same  after  the  expiration  of 
three  years,  upon  claimant's  giving  notice 
that  he  so  desired,  such  contract  is  invalid 
and  cannot  be  made  the  basis  of  a  claim  in 
the  bankruptcy  proceedings  of  the  corpora- 
tion, especially  in  view  of  section  664  of  the 
New  York  Penal  Law  forbidding  the  purchase 
by  a  corporation  of  its  capital  stock  except 
out  of  surplus  profits  arising  from  the  busi- 
ness of  the  corporation.  In  re  llchenor- 
Grand  Co.  (D.  C.,  N.  Y.),  29  Am.  B.  R.  409, 
203  Fed.  720. 

ISO,  In  re  EUis  (C.  C.  A.,  0th  Cir.),  16 
Am.  B.  R.  221,  143  Fed.  103,  where  a  sub- 
contractor was  held  to  have  no  daimr  prov- 
able in  bankruptcy  for  materials  fumidied 
to  a  contractor,  where  the  agreement  between 
than  required  no  payment,  unless  payment 
was  made  to  the  contractor  by  the  owner. 

161.  In  re  National  Wire  Corp.  (D.  C, 
Conn.),  22  Am.  B.  R.  186,  166  Fed.  631; 
In  re  Inman  &  Co.  (D.  C,  Ga.),  22  Am. 
B.  R.  624,  175  Fed.  31" ;  Matter  of  Desnoyers 
Shoe  Company  (D.  C,  111.),  32  Am.  B.  R. 
51,  210  Fed.  533. 
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the  rescission  or  abandonment  of  such  contract.  ^^  The  form  of  the  contract 
is  not  material  so  long  as  it  imposes  a  contractual  obligation  upon  the  debtor ; 
as  for  instance,  stock  certificates  issued  by  a  corporation,  entitling  the  holder 
to  purchase  merchandise,  and  to  receive  dividends  thereon  out  of  the  profits 
of  the  corporation;  such  certificates  being  payable  in  merchandise  after  two 
years,  are  contracts  of  the  corporation  and  the  amount  due  thereon  is  provable 
against  its  estate.  ^*^  . 

(2)  Gambling  tbansaotions. —  If  the  contract  is  illegal  because  in  vio- 
lation of  a  statute  prohibiting  betting  and  gaming,  it  may  not  be  provable,  but 
this  rule  will  not  prevent  the  allowance  of  a  claim  where  money  was  fraudu- 
lently procured  by  the  bankrupt  to  bet  on  horse  races.  ^^*  The  rule  applies 
to  speculative  contracts  for  the  future  delivery  of  cotton  and  grain,  no 
actual  delivery  being  intended.^^  The  provability  of  claims  based  on  "  bucket 
shop"  transactions  wiU  depend  largely  upon  State  statutes;  if  such  transac- 
tions are  unlawful,  debts  arising  therefrom  are  not  provable.***  If  the  contract 
involves  the  purchase  and  the  actual  delivery  of  the  stock  or  grain,  it  is  not  a 
gambling  transaction,  although  it  provides  for  future  delivery,  and  the  pay- 
ment was  "  on  a  margin."  ^^ 


158.  In  re  Morgantown  Tin  Plate  Co.  (D. 
C,  W.  Va.),  25  Am.  B.  R.  836,  184  Fed.  100 
(revd.  in  part,  but  on  other  grounds,  2(J 
Am.  B.  R.  851,  IW  Fed.  »),  citing  Carey 
▼.  Kagle,  Fed.  Cas.  2,403;  Vandegrift  v. 
Cowlee  Eng.  Co.,  161  N.  Y.  435,  444,  46  N. 
E.  941,  48  L.  R.  A.  686. 

163.  In  re  Spot  Caeh  Hooper  Co.  (D.  C, 
Tex.),  26  Am.  B.  R.  546,  188  Fed.  861. 

154.  In  re  Arnold    (D.  C,  Mo.),  la  Am. 

B.  R.  320,  133  Fed.  789. 

Where  bankrupt  had  issued  to  claimants 
certificates  stating,  in  substance,  that  he 
had  received  certain  sums  of  money  in  full 
payment  for  a  specified  number  of  shares 
ui  the  "  pool "  01  a  company,  under  whose 
name  bankrupt  was  doing  business,  and  it 
was  further  provided  in  the  certificates 
that  the  company  would  invest  the  money 
according  to  its  judgment  and  pay  the  hold- 
ers their  pro  rata  shares  of  the  profits  on 
hand  on  the  first  of  each  month,  claimants 
having  the  option  to  withdraw  the  whole  or 
any  part  of  their  money  on  the  first  of  any 
month  upon  ten  days'  notice  of  intention  so 
to  do  and  the  company  being  privileged  to 
cancel  the  certificate  on  the  first  oay  of 
any  January  upon  thirty  days'  notice.  It 
waa  held  that  the  rdation  created  was  that 
of  lender  and  borrower,  and  not  that  of 
partners,  so  that  claimants  were  entitled 
to  prove,  in  bankruptcy  proceedings,  for  the 
money  advanced,  notwitnstanding  the  fact 
that  sttdi  money  was  intended  to  be  used 
in  a  gambkng  enterprise.     In  re  Norria  (D. 

C,  Mnn.),  ^6  Am.  B.  R.  945,  190  Fed.  101. 

155.  In  re  Aetna  Cotton  Mills  (D.  C,  S. 
Car.),  22  Am.  B.  R.  629,  171  Fed.  994. 

156.  Transactions  with  bucket  shop. —  In 
the  ease  of  Streeter  v.  Lowe  (G.  C.  A.,  I  at 
Cir.),  25^  Am.  B.  R.  774,  184  Fed.  263,  it 
appeared*  that  a  customer  of  the  bankrupt 
who  was  a  stockbroker,  filed  a  proof  of 
claim  for  the  balance  due  from  the  bank- 


rupt on  account  of  the  purchase  and  sale  of 
stock  by  the  bankrupt  for  the  account  of 
such  customer.  The  trustee  objected  to 
the  claim  on  the  ground  that  it  was  founded 
upon  wagering  contracts  and  therefore  was 
invalid.  It  appeared  that  the  bankrupt  had 
rendered  accounts  to  the  creditor  in  which 
the  transactions  were  treated  as  real  sales 
and  purchases  and  in  these  accounts  he 
entered  also  certain  cash  payments  actually 
made  as  margins  by  the  creditor  to  the 
bankrupt.  The  evidence  showed,  however, 
that  tne  bankrupt  was  the  kee^jer  of  a 
bucket  «hop,  neitner  making  nor  intending 
real  sales  and  purchases  of  stock,  but  only 
wagers  on  its  price,  and  that  the  creditor 
understood  that  the  transactions  were  wagers 
and  did  not  intend  that  the  orders  which 
he  gave  the  bankrupt  should  be  carried  out 
by  actual  sale  or  purchase.  It  was  held 
that  the  creditor  was  not  entitled  to  prove 
a  claim  for  the  entire  balance  alleged  to  be 
due  on  account  of  purchases  and  sales,  but 
t*  at  under  Rev.  Laws  of  Mass.  Chap.  99, 
sec.  4,  providing  for  the  recovery  of  pay- 
ments made  on  margins,  the  creditor  was 
entitled  to  have  his  claim  allowed  to  the 
extent  of  the  cash  payments  actually  made 
as  margins  and  interest  thereon. 

157.  Actual  delivery  contemplated. —  Un- 
der section  8416  of  the  Revised  Code  of 
Montana  subjecting  to  a  penalty  "any  per- 
son conducting  any  brokerage  business, 
bucket  shop  or  office  where  grain  or  other 
securities  are  sold  on  margins,"  where  bank- 
rupt, a  stockbroker,  converted  stock  which 
had  been  left  in  his  posses  ion  to  secure 
the  balance  due  him  on  the  purchase  price, 
about  one-fourth  of  which  had  been  paid, 
under  an  agreement  stating  that  the  stock 
had  been  sold  "with  the  distinct  under- 
standing that  actual  delivery  is  contem- 
plated,'* a  claim  against  bankrupt's  estate 
for  the  difference  between  the  value  of  the 
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(3)  Owing  at  timjs  of  fiuno  petition. —  Subdivision  4  does  not  repeat 
the  words  '^  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,''  but  it  is  provable  that  they  should  be  read  therein,'^  for  it  is  evident 
that  the  status  of  a  debt  founded  on  a  contract  is  to  be  determined  as  of  the 
time  when  the  petition  was  filed.^^  If  it  be  owing  at  the  time  of  the  filing  of 
the  petition  it  may  be  proved ;  but  if  it  becomes  due  only  after  the  filing  of  the 
petition,  even  if  before  adjudication,  it  is  not  a  claim  to  be  considered  as  one 
absofutely  owing.^^  For  instance,  where  an  agreement  takes  efFect  on  a  oer- 
tain  day,  which  is  subsequent  to  the  filing  of  a  petition  against  the  bankrupt, 
the  indebtedness  arising  from  such  agreement  is  not  a  provable  claim  against 
his  estate/*^ 

(4)  Bbeach  op  waeeanty. — A  claim  for  damages  for  breach  of  warranty 
upon  a  sale  of  personal  property  is  for  a  debt  founded  upon  a  contract  and 
is  provable,  although  the  amount  thereof  is  undetermined.^^  And  this  rule 
obtains  although  because  of  actual  fraud  in  the  sale  there  might  be  an 
indep^xdent  claim  purely  in  tort.*^  But  the  term  ** represent  and  warrant'*, 
does  not  imply  a  promise  to  reimburse  claimants  for  damages  on  account  of 
the  failure  of  a  certain  tract  of  land  to  cut  as  much  timber  as  represented. ^•* 

(5)  Breach  op  executory  contract. — (I)  In  general. —  A  claim  for 
damages  for  the  breach  of  an  executory  contract  is  provable,  if  it  may  be 
liquidated  under  section  G3-»b.^®^  Such  doubt  as  may  haVe  arisen  as  to  the 
provability  of  such  a  claim  is  caused  by  the  conflict  in  authorities  as  to 
whether  an  action  will  lie  for  damages  for  the  breach  of  an  executory  con- 
tract before  the  stipulated  time  of  complete  performance  has  arrived.  ^•^  If 
the  damages  resulting  from  the  breach  may  be  definitely  ascertained  there 
seems  no  good  reason  why  a  claim  based  thereon  should  not  be  admitted  to 
proof.**' 


stock  at  the  time  of  bankruptcy  and  the 
balance  due  is  not  iUegal  as  based  upon  a 
contract  prohibited  by  uiw.  In  re  Dorr  (C. 
C.  A.,  9th  Cir.),  20  Am.  B.  R.  408,  186  Fed. 
B76. 

158.  In  re  Swift  (C.  C.  A.,  Ut  Cir.),  7 
Am.  B.  R.  374,  112  Fed.  316.  See  also  Mat- 
ter of  Jorolemon-Oliver  Co.  (C.  C.  A.,  2d 
dr.),  32  Am.  B.  R.  467,  213  Fed.  626. 

159.  In  re  Adams  (D.  C,  Mass  ),  12  Am 
B.  R.  368,  130  Fed.  788;  In  re  Birgham 
(D.  C,  Vt.),  2  Am.  B.  R.  223,  96  Fed.  79^; 
In  re  Pettinnll  (D.  C,  Mass.),  14  Am.  B. 
R.  728,  137  Fed.  443.  Compare  In  re  Ger- 
8on  (C.  C.  A.,  3d  Cir.),  6  Am.  B.  R.  11,  107 
Fed.  897,  holding  that  while  the  liability 
of  an  indorser  on  a  note  does  not  become 
fixed  and  absolute  until  after  his  bank- 
ruptcy, it  may  still  be  proved  against  his 
estate,  if  such  liability  has  become  fixed 
within  the  time  limited' for  proving  claim«; 
Colman  Co.  v.  Withoft  (C.  C.  A.,  9th  Cir.), 
28  Am.  B.  R.  328,  195  Fed.  250;  Synnott  v. 
Tombstone  Consol.  Mines  Co.  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  421,  208  Fed.  251;  Cot- 
ting  V.  Hooper,  Lewis  &  Co.,  34  Am.  B.  R. 
23,  107  N.  E.  931. 

160.  Zavelo  v.  Reeves,  227  IT.  S.  626, 29  Am. 
B.  R.  493,  67  L.  Ed.  676,  33  Sup.  Ct.  366; 
Phoenix  Nat.  Bank  v.  Waterbury,  197  N.  Y. 
161,  90  N".  E.  435;  Board  of  County  Com- 


missioners y.  Hurley  (C.  C.  A.,  8th  Cir.),  22 
Am.  B.  R.  209,  168  Fed.  92;  Matter  of  Mul- 
lings  Clothing  Co.  (D.  0.,  Ccmn.),  37  Am.  B. 
R.  166,  230  Fed.  681. 

161.  Phoenix  Nat.  Park  Bank  v.  Water- 
bury  (N.  Y.,  Ct.  of  App.)r  23  Am.  B.  R. 
250,  197  N.  Y.  161,  90  K.  E.  436. 

168.  In  re  Grant  Shoe  Co.  (C.  C.  A.,  2d 
Cir.),  12  Am.  B.  R.  349,  130  Fed.  881,  affg. 
11  Am.  B.  R.  48,  126  Fed.  676. 

163.  Grant  Shoe  Co.  v.  Laird  Co.  212  IT. 
S.  445.  21  Am.  B.  R.  484,  63  L.  Ed.  691,  29 
Sup.  Ct.  332, 

164.  Switzer  k  Johnson  ▼.  Henking  (C. 
C.  A.,  6th  Cir. ) ,  19  Am.  B.  R.  300,  163  Fed. 
784. 

165.  In  re  Spittler  (D.  C,  Conn.),  18  Am. 
B.  R.  425,  151  Fed.  942;  In  re  National 
Wire  Corp.  (D.  C,  Conn.),  22  Am.  B.  R. 
186,  166  led.  631. 

166.  See  discussion  of  this  question  and 
cases  cited  in  In  re  Stem  (u.  C.  A.,  2d 
Cir.),  8  Am.  B.  R.  669,  16  Fed.  604. 

167.  In  re  Stoever  (D.  C,  Pa,),  11  Am. 
B.  R.  345,  127  Fed.  304;  In  re  Stem  (C.  C. 
A.,  2d  Cir.),  8  Am.  B.  R.  660,  116  Fed.  004. 

Breach  of  written  contract;  meaanre  of 
damages. — A  claim  for  damages  arising  out 
of  the  breach  of  a  written  contract' whereby 
bankrupt  was  to  purchase  certain  articles 
to  be  produced  by  claimant  is  provable;  and 


§  63.a,  (4).] 


Bkbach  of  Exeotjtoby  Contract. 


969 


(II)  Anticipatory  hreo^ih. —  It  is  well  ^tablished  that  if  a  party  to  an 
executory  contract  has  by  his  ovni  act  made  compliance  with  such  contract 
impossible,  or  had  repudiated  its  terms,  the  doctrine  of  anticipatory  breach 
applies,  and  the  other  party  may  elect  to  defer  suit  until  the  time  of  perform- 
ance has  elapsed,  or  he  may  sue  at  once  for  the  breach.  ^^  Under  this  doctrine 
where  a  contract  is  renounced  before  performance  is  due,  and  the  renuncia- 
tion goes  to  the  entire  contract,  and  is  absolute  and  unequivocal  the  breach 
is  complete  and  a  cause  of  action  immediaiely  arises  on  the  contract."* 
Whether  the  intervention  of  bankruptcy  proceedings,  especially  in  case  of 
involuntary  proceedings,  constitutes  an  anticipatory  breach  giving  rise  to  a 
claim  provable  in  bankruptcy  has  been  variously  determined;"*^  but  it  has 
now  been  finally  determined  that  bankruptcy  proceedings,  whether  voluntary 
or  involuntary,  resulting  in  an  adjudication  of  bankruptcy,  are  the  equiva- 
lent of  an  anticipatory  breach  of  an  executory  agreement.*''^    Bankruptcy  is  a 


the  measure  of  dAinages  is  the  difference  be- 
tween the  contract  price  and  the  cost  of 
production.  Pratt  ▼.  Auto  Spring  Repairer 
Co.  (C.  C.  A.,  Ist  Cir.),  28  Am.  B.  R.  483, 
196  Fed.  405. 

Measure  of  damages  under  subscription 
with  mercantile  agency. — VThere  a  mercan- 
tile agency  contracted  with  the  bankrupts 
whereby  it  agreed  to  furnish  information 
r^ardinff  the  character  aand  credit  of  per- 
sons in  business  in  the  United  States  and 
Canada  to  the  bankrupts  for  the  period 
February  1,  1910,  to  April  30,  1911,  for 
the  sum  of  $150  ''payable  May  1,  1910," 
and  from  the  date  of  the  contract  until  a 
petition  in  bankruptcy  was  filed  against 
the  bankrupts  on  March  4,  1910,  such 
agency  did  whatever  it  was  called  upon  to 
do,  but  no  service  was  rendered  subsequent 
thereto,  the  agency  was  entitled  to  prove 
its  claim  for  $150  against  the  estate  upon 
the  theory  that  the  written  contract  at  the 
basis  of  the  claim  was  a  promise  to  pay  a 
definite  sum  of  money  contained  in  a  non- 
negotiable  instrument  in  writixig.  in  re 
Glick  (D.  C,  N.  Y.),  26  Am.  B.  R.  871,  184 
Fed.  967,  citing  with  approval  decision  of 
Referee  Hotchkiss  in  Matter  of  Buffalo 
Mirror  &  Beveling  Co.  (Ref.,  N.  N.),  15  Am. 
B.  R.  122. 

168.  Application  and  effect  of  doctrine. 
—  As  stated  by  the  court  in  Board  of 
Commerce  ▼.  Security  Trust  Co.  (C.  C  A., 
6th  Cir.),  34  Am.  B.  R.  762,  225  Fed.  454: 
''This  doctrine  was  established  in  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  Ed.  953,  20  Sup. 
Ct.  780,  in  which  the  English  and  American 
cases  are  reviewed;  was  declared  by  thi«« 
court  in  Weber  v.  Grand  Lodge,  169  Fed.  52:s, 
538;  in  El  Paso  Cattle  Co.  v.  Stafford;  176 
Fed.  41,  47;  was  reaffirmed  in  The  Eliza 
Lines,  199  U.  S.  119,  129,  50  L.  Ed.  115,  26 
Sup.  Ct.  %,  and  in  Citizens'  Bank  v.  Davisson, 
229  U.  S.  212,  224,  57  L.  Ed.  1153,  33  Sup. 
Ct.  625,  and  is  the  settled  law  in  the  United 
States  and  England.  This  rule  is  held  to 
apply  also  to  cases  in  which,  by  reason  of 
bankruptcy,  disability  to  perform  results. 
In  the  case,  In  re  Neff  (C.C.  A.,6th  ar.)»  19 
Am.  B.  R.  23,  157  Fed.  67,  61,  84  C.  C.  A.  661, 


it  was  said  by  Mr.  Justice  Lurton,  then  a 
judge  of  this  court:  'Bankruptcy  is  a  com- 
plete disablement  from  performance  and  the 
equivalent  oi  an  'out  and  out  repudiation, 
subject  only  to  the  right  of  the  trustee,  at 
his  election,  to  rehabilitate  the  contract  by 
nerf ormance ' 

"He  cited* In  re  Swift  (C.  C.  A.,  1st  Cir.), 
7  Am.  B.  R.  374,  112  Fed.  316,  60  C.  C.  A. 
204,  and  In  re  Pettingill  (D.  C,  Mass.), 
14  Am.  B.  R.  728,  137  Fed.  143,  in  which 
Judge  Putnam  and  Judge  Lowell,  respec- 
tively, expressed  the  same  opinion.  In  these 
cases  the  authorities  are  carefully  collated 
and  considered." 

169.  Roehm  v.  Horst,  178  U.  S.  1,  44  L. 
Ed.  953,  20  Sup.  Ct.  780;  Matter  of  Mullings 
Clothing  Co.  (C.  C.  A.,  2d  Cir.),  38  Am.  B. 
R.  189,  238  Fed.  68. 

170.  In  support  of  the  provability  of  the 
claim.— See  Ex  parte  Pollard,  2  Low.  411; 
Fed.   Cas.  No.   11,252;   In  re  Swift    (C.  C. 

A.  1st  Cir.),  7  Am.  B.  R.  374,  112  Fed.  315, 
310,  321;  In  re  Stern  (C.  C.  A.,  2d  Cir.),  8 
Am.  B.  R.  569,  116  Fed.  604;  In  re  Pettingill 
&  Co.  (D.  C,  Mass.),  14  Am.  B.  R.  728,  137 
Fed.  143,  146,  147;  In  re  Neff  (C.  C.  A.,  6th 
Cir.),  19  Am.  B.  R.  23,  15/  Fed.  67,  61;  are 
referred  to;  and  see  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.  (C.  C.  A.,  2d  Cir.), 
198  Fed.  721,  736,  744. 

To  the  contrary:  In  re  Imperial  Brewing 
Co.  (D.  C,  Mo.),  16  Am.  B.  R.  110,  143 
Fed.  579;  In  re  Inman  &  Co.  (D.  C,  Ga.), 
171  Fed.  185;  s.  c,  23  Am.  B.  R.  566,  176  Fed. 
312;  besides  which  a  number  of  cases  arising 
out  of  the  relation  of  landlord  and  tenant 
are  cited:    In  re  Ells-  (T).  C,  Mass.),  3  Am. 

B.  R.  564,  m  Fed.  967;  In  re  Pennewell 
(C.  C.  A.,  6th  Cir.),  9  Am.  B.  R.  490, 
119  Fed.  139;  Watson  v.  Merrill  (C.  C.  A., 
8th  Cir.),  14  Am.  B.  R.  453,  136  Fed.  359; 
In  re  Roth  &  Appel  (C.  C.  A.,  2d  Cir.),  24 
Am.  B.  R.  588,  181  Fed.  667;  Colman  Co. 
V.  Withoft  (C.  C.  A.,  9th  Cir.),  28  Am.  B. 
R.  328,  195  Fed.  250. 

171.  Central  Trust  Company  v.  Auditor- 
ium Assn.,  240  U.  S.  581,  36  Am.  B.  R.  679,  60 
L.  Ed.  811,  36  Sup.  Ct.  412. 
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complete  dkablement  from  perfonnance  of  a  contract,  and  the  equivalent  of 
an  out  and  out  repudiation,  subject,  of  course,  to  the  right  of  the  trustee  to 
carry  out  the  contract  for  the  benefit  of  the  bankrupt  estate.^^^  It  follows 
that  a  claim  for  breach  of  contract  may  be  proved,  although  the  time  of  per* 
formance  had  not  arrived  when  the  petition  was  filed,  on  the  theory  that  the 
bankruptcy  proceedings  is  an  anticipatory  breach  and  a  complete  disablement 
on  the  part  of  the  debtor,  thus  making  him  liable  for  damages  immediately 
upon  filing  the  petition."*  A  claim  for  damages  for  the  breach  of  an  executory 
contract  of  lease  where  the  lessee  is  a  corporation  and  has  voted  to  wind  up 
and  its  stockholders  have  applied  to  the  court  for  the  appointment  of  a  receiver 
to  wind  up  its  affairs  and  dissolve  the'corporation,  is  a  claim  founded  upon  a 
contract  and  provable  in  bankruptcy."* 

(6)  Contingent  contractual  liabilities. — While  contingent  contrac- 
tual obligations  may  not  be  proved,^^  y6t  if  liabilities  thereunder  mature  by 
the  happening  of  the  contingent  event  upon  which  they  depend,  after  the 
filing  of  the  petition,  and  in  time  to  admit  of  proof,  they  become  provable 
debts.  ^^^  The  importance  of  these  doctrines  when  applied  to  indorser  and 
surety  liabilities  has  already  been  considered.*'^ 

(7)  Continuing  contracts. — A  discharge  does  not  operate  upon  a  con- 
tract of  a  continuing  character  in  such  a  manner  as  to  permit  the  bankrupt 
to  enjoy  the  benefit  arising  therefrom  after  the  filing  of  the  petition,  and 
at  the  same  time  exempt  him  from  liability  to  pay  for  such  subsequent  enjoy- 
ment."® It  seems  that  a  bond  to  pay  an  annuity  may  be  proved  at  the  penalty 
of  the  bond,  provided  the  latter  is  less  than  the  value  of  the  annuity  based 
on  the  mortuary  tables."®  Bonds  to  secure  the  faithful  performance  of  the 
duties  of  another,  an  officer,  are  of  a  continuing  nature.  There  is  a  cause 
of  action  for  each  breach.  The  liability,  because  of  those  breaches  which 
have  occurred  before  the  filing  of  the  petition,  is  provable,  but  this  does 
not  destroy  the  continuing  obligation   of  the  bond.**^     The  liability  of  a 


17$.  In  re  Neff  (C.  C.  A.,  6th  Cir.),  19 
Am.  B.  R.  23,  157  Fed.  67. 

173.  Wood  V.  Fisk  &  Robinson  (N.  Y.  S5up. 
Ct.),  31  Am.  B.  R.  824.  156  N.  Y.  App.  Div. 
497,  141  N.  Y.  Supp.  342;  Matter  of  Scott, 
etc.,  Co.  V.  Cent.  Truat  Co.  (C.  C.  A.,  7th 
Cir),  32  Am.  B.  R.  417,  216  Fed.  308,  mod. 
sub.  nom.  Central  Trust  Co.  v.  Auditorium 
Assn.,  240  U.  S.  681.  36  Am.  B.  R.  679, 
60  L.  Ed.  811,  36  Sup.  Ct  412. 

174.  Matter  of  MuUings  Clothing  Co.  (C 
C.  A.,  2d  Cir.),  38  Am.  B.  R.  189,  238  Fed. 
68. 

175.  In  re  Inman  &  Co.  (D.  C,  Ga.),  22 
Am.  B.  R.  624,  175  Fed.  312;  Matter  of  Joro- 
lemon-Oliver  Co.  (C.  C.  A.,  2d  Cir.),  3@ 
Am.  B.  R.  467,  213  Fed.  625. 

Liability  on  poor  debtor's  bond. — ^An  action 
on  a  poor  debtor's  bond  given  under  the 
statutes  of  Maine  is  not  b..rred  by  the  debt- 
or's discharge  in  bankruptcy  after  a  breach 
of  the  bond  rendering  the  liability  of  the 
sureties  thereon  fixed  and  not  contingent; 
Rice  V.  Murphy  (Sup.  Jud.  Ct.,  Maine),  32 
Am.  B.  R.  665,  82  Atl.  842. 

176.  In  re  Smith  (D.  C,  R.  I.),  17  Am. 
B.  R.  112,  146  Fed.  923;  In  re  James  Dun- 
lap  Carpet  Co.    (D.  C,  Pa.),  20  Am.  B.  R. 


882.  163  Fed.  541.  holding  that  claims,  al- 
though contingent  when  filed,  mav  be  proved 
if  they  become  definite  and  capable  of  liqui- 
dation within  a  year  of  the  adjudication. 
Compare  In  re  Pcttingill  &  Co.  (D.  C., 
Mass.),  14  Am.  B.  R.  728,  137  Fed.  143. 
holding  that  a  claim  for  a  breach  of  a  con- 
tract to  purchase  stock  at  a  fixed  date,  after 
the  bankruptcT,  is  provable;  In  re  Imperial 
Brewing  Co.  (D.  C,  Mo.),  16  Am,  B.  R.  110. 
143  Fed.  579. 

177.  See  subtitle  "Indorser  and  Bwrety 
DehtSf"  ante,  p. 

178.  Robinson  v.  Pesant,  8  N.  B.  R.  426. 
53  N.  Y.  419. 

179.  Cobb  V.  Overman  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  324,  109  Fed.  66. 

Claim  for  annuity  under  contract. — ^Where 
a  bankrupt  made  a  contract  upon  good  con- 
sideration to  pay  a  creditor  a  certain  sum 
per  day  during  the  creditor's  life,  and  there 
wa©  no  default  at  the  time  of  adjudication, 
the  creditor  may  prove  the  present  worth  of 
the  sum  during  his  expectation  of  life,  aa 
shown  by  the  mortality  tables.  Matter  of 
Miller  (D.  C,  Mass.),  85  Am.  B.  R.  333, 
225  Fed.  331. 

180.  Fowler  v.  Kendall,  44  Me.  448. 
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defendant  in  replevin  on  his  bond  given  to  secure  the  return  of  the  chattels 
is  too  contingent,  even  after  judgment  in  replevin  against  him,  and  is  thus 
neither  provable  nor  dischargeable.^®^  A  conditional  contract  for  the  purchase 
of  personal  property,  whereby  the  purchaser  agrees  to  pay  a  stipulated  monthly 
rental,  based  on  rates  of  payment,  is  a  continuing  contract,  but  it  does  not 
necessarily  bind  the  purchaser's  trustee  in  bankruptcy  to  continue  payment 
under  the  contract,  regardless  of  the  extent  or  value  of  the  trustee's  use  of  the 
property.  ^^ 

(8)  Contract  of  employment  and  fob  commissions. —  Where  contracts 
of  employment  are  made  for  specified  periods  of  time  which  are  breached  by 
the  bankrupt  before  the  expiration  thereof,  the  damages  resulting  therefrom 
are  provable  although  at  the  time  of  the  bankruptcy  the  contract  was  not  ter^ 
minated.^^  A  contract  for  services  to  be  rendered  for  a  bankrupt  is  executory, 
and  under  the  principles  before  stated,  the  employee  may  claim  damages  for 
the  anticipatory  breach  caused  by  the  probable  failure  of  the  employer  to 
perform  on  account  of  his  bankruptcy.*®*  It  has  been  held  in  contravention 
of  this  doctrine  that  a  contract  of  employment  in  force  at  the  time  of  bank- 
ruptcy is  terminated  by  operation  of  law,  and  that  the  employee's  claim  of 
damages  therefor  is  contingent  and  not  provable.*®*  But  the  decision  of  the 
Supreme  Court  in  respect  to  anticipating  breaches  of  personal  contracts  has 
decisively  overruled  this  declaration. *®®  So  also  where  a  contract  has  been 
made  for  the  sale  of  goods  on  commission  for  a  specified  time  a  breach  either  by 
^ome  act  of  the  bankrupt  or  by  the  bankruptcy  will  give  rise  to  a  claim  for 
damages,  which  is  provable.*®^  The  reason  is :  There  is  a  contract  by  which 
the  liability  is  fixed,  that  being  broken  by  the  bankrupt  during  the  course 
of  performance,  amounts  to  a  rescission,  a  right  of  action  thus  vesting  imme- 
diately in  the  creditor.  A  contract  or  agreement  made  by  directors  of  a 
corporation  with  an  officer,  to  pay  compensation  for  services  rendered  by 
such  officer,  unauthorized  by  the  laws  of  the  State  under  which  the  corporation 
was  operating,  is  not  the  basis  of  a  valid  claim  against  the  corporation.*®® 

181.  Clemmons  v.  Brinn  (Sup.  Ct.,  N.  Y. 
App.  T.),  7  Am.  B.  R.  714,  36  Miac.  157,  72 
N.  Y.  Supp.  1066. 

188.  In  re  Daterson  Publishing  Co.  (G. 
C.  A.,  3d  Ci^. ) ,  26  Am.  B.  R.  582,  ISS  Fed.  64. 

188.  In  re  Silverman  (D.  C,  Mo.),  4  Am. 
B.  R.  83,  101  Fed.  219 ;  In  re  PoUard,  Fed. 
Cas.  11,252  i  Orr  ▼.  Ward,  73  111.  318;  Stur- 
giss  V.  Meurer  (C.  C.  A.,  4th  Cir.),  26  Am. 
B.  R.  851,  191  Fed.  9,  revg.  in  part  26  Am. 
B.  R.  836,  184  Fed.  109.  As  to  breach  of 
employment  and  commission  contracts,  see 
Am.  Bank  Dig.  §  839. 

184.  Matter  of  Schultz  &  Guthrie  (D.  C., 
Mass.),  37  Am.  B.  R.  604,  235  Fed.  907. 

185.  In  re  Inman  &  Co.  (D.  C,  Ga.),  22 
Am.  B.  R.  r24,  175  Fed.  312. 

InstaHments  of  salary  which  have  not 
been  earned  and  are  not  due  at  the  time  of 
the  filing  of  a  petition  in  bankruptcy  against 
the  employer  are  not  debts  then  absolutely 
owing  and  are  not  provable.  Matter  of 
Levy  &  Sons  (D.  C,  Md.),  »1  Am.  B.  R.  26, 
208  Fed.  479. 

186.  Central  Trust  Co.  v.  Auditorium 
Assn.,  240  U.  S.  581,  36  Am.  B.  R.  679,  60  L. 
Ed.  811,  36  6up.  Ct.  412. 


187.  As  to  claim  for  commissions  on  con- 
tract repudiated  by  bankrupt,  see  In  re 
Saxton  Furnace  Co.  (D.  C,  Pa.),  15  Am. 
B.  R.  44'5,  142  Fed.  293.  As  to  effect  of 
bankruptcy  of  corporation  upon  contract 
containing  provisions  for  revocation  in  case 
of  dissolution,  see  In  re  Sweetser  (C.  C.  A., 
2d  Cir.),  15  Am.  B  R.  050,  142  Fed.  131. 
Claim  only  allowed  for  commissions  on  or- 
ders filled  by  the  bankrupt.  In  re  Ladue 
Tate  Mfg.  Co.  (D.  C,  N.  Y  ),  14  Am.  B.  R. 
235,  135  Fed.  910. 

188.  In  re  McCarthy  Portable  Elevator 
Co.  (D.  C,  N.  J.),  28  Am.  B.  R.  45,  196  Fed. 
247,  in  which  case  it  WiS  also  ueld  th%t  the 
mere  rendition  of  service  does  not  necessarily 
carry  the  right  to  compensation;  but  where 
not  performed  on  the  request  of  the  party 
s'^'ight  to  be  charged  therewith,  the  cir'nim- 
stances  of  its  rendition  must  be  such  that,  in 
law,  it  will  be  presumed  to  have  been  ren- 
dered for  the  benefit  of  such  party  and  not 
the  partv  rendering  it. 

Claim  by  employee  for  services  and  ex- 
penses.—  Claim  by  a  person  employed  by  a 
bankrupt  company,  more  than  three  weeks 
before  filing  its  petition  in  bankruptcy,  to 
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The  annual  fee  to  be  paid  under  a  contract  with  a  mercantile  ageaii^  is  a 
provable  debt  although  only  a  part  of  the  year  has  elapsed.^^ 

(9)  Breach  op  covenant  in  lease. —  Where  the  trustee  of  a  bankrupt 
tenant  dispossesses  a  sub-tenant,  a  claim  of  the  latter  for  breach  of  a  covenant 
of  quiet  enjoyment  contained  in  his  lease,  is  not  a  provable  debt  against  the 
tenant's  estate,  since  it  did  not  constitute  "a  fixed  liability  absolutely  owing 
at  the  time  of  the  filing  of  the  petition."  "^  Amoimts  due  for  rent  of  premises 
used  by  a  bankrupt  tenant,  as  well  as  any  periodical  payments  reserved  in  a 
lease  which  have  accrued  at  the  time  of  the  filing  of  the  petition  in  bankruptcy 
are  claims  presentable  and  allowable  against  the  estate  because  they  are  definite 
and  fixed  liabilities  owing  at  the  time  of  the  commencement  of  the  bankruptcy 
proceedings."^*  There  is  no  doubt  about  the  bankrupt's  liability  if  he  con- 
tinues to  use  the  premises.  Of  course  it  would  be  different,  if  by  the  terms  of 
the  contract  the  rent  was  all  payable  in  advance  and  had  become  due  before 
the  petition,  although  the  terms  extended  beyond  that  time.  So  a  continuing 
covenant  to  pay  taxes  as  they  might  be  assessed  throughout  a  period  of  years 
to  come,  would  not  be  provable  in  bankruptcy.  Failure  to  pay  instalments 
prior  to  the  petition  would  give  rise  to  a  debt  which  would  be  provable,  but 
it  would  not  release  the  covenantor  from  liability  to  pay  subsequent  assess- 
ments.*^ So  since  covenants  that  one  will  warrant  and  defend  a  title  are  not 
broken  until  a  paramount  title  is  asserted  and  established,  there  is  no  prov- 
able debt  until  that  time,  notwithstanding  there  may  be  adverse  claimants; 
amd  there  being  no  provable  debt  the  covenantor  is  not  released  from  the  obli- 
gation. But  if  the  covenant  has  been  broken,  then  the  party  may  prove  his 
claim  in  bankruptcy,  A  covenant  against  incijmbrances  being  broken  at  the 
time  of  the  conveyance,  if  an  incumbrance  did  then  exist,  is  a  debt  provable 
in  bankruptcy.  The  bankruptcy  court  has  ample  power  to  liquidate  the 
damages.*^  We  will  consider  hereafter  under  unliquidated  claims  the  prov- 
ability of  claims  for  accruing  instalments  of  rent. 

(10)  Implied  contracts. —  This  means  the  same  as  quasi-contracts.  If 
the  view  expressed,  arde,  that,  since  the  amendatory  acts,  all  torts  can  be 
liquidated  and  then  proved,  ultimately  prevails,  the  doctrine  permitting  the 
creditor  to  waive  the  tort  and  proceed  on  the  theory  of  an  implied  contract, 
becomes  of  little  importance.***     If  a  promise  to  pay  in  the  form  of  a  due 


investigate  the  operations .  of  the  company 
at  a  certain  place,  examined  and  held  to 
exclude  any  idea  of  the  claimant  having  been 
employed  by  the  receivers  of  the  bankrupt, 
ana  that  the  claim  for  services  and  expenses 
should  be  disallowed.  Matter  of  Union 
Dredging  Co.  (D.  C,  Del.),  35  Am.  B.  R. 
555,  225  Fed.  188. 

189'.  Matter  of  Buffalo  Mirror  A  Bev- 
eling Co.  (Ref.,  N.  Y.),  15  Am.  B.  R.  122; 
In  re  Click  (D.  C,  N.  Y.),  25  Am.  B.  R. 
8(71,  184  Fed.  967. 

190.  In  re  Pennewell  (C.  C.  A.,  6th  Cir.), 
9  Am.  B.  R.  490,  119  Fed.  139.  See  also 
In  re  Miller  (D.  C.  Vt.),  13  Am,  B.  R. 
87,  132  Fed.  414.    See  Am.  Bankr.  Dig.  §  836. 

191.  Matter  of  Mullings  Clothing  Co.  (D. 
C,  Conn.),  37  Am.  B,  R,  166,  230  Fed.  681, 


holding  th«t  a  claim  for  damages  to  be 
measured  by  the  difference  in  the  amount  of 
rent  which  a  bankrupt  agreed  by  lease  to 
pay  for  the  whole  term  and  the  amount 
which  a  new  tenant  agrees  to  pay  for  the 
balance  of  the  term*  is  a  claim   for   renu 

19S.  Murray  v.  De  Rottenham,  6*  Johns. 
Ch.  62. 

198.  Parker  v.  Bradford,  45  la,  811. 

194.  Compare  generally  Keener  on  t^aai' 
Contracts. 

Waiver  of  tort. — Though  a  suit  on  which 
a  capias  was  issued  was  in  tort  that  aione 
will  not  exclude  it  from  claims  provable 
in  bankruptcy,  for  the  tort  may  be  waived, 
and  a  judgment  had,  as  upon  an  implied 
contract.  Barrett  v.  Prince  (C.  C.  A.,  7th 
Cir.),  Id  Am.  B.  R.  64,  143  Fed.  302. 
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bill  is  unenforceable  because  in  violation  of  a  State  law,  relative  to  the  "  doing 
of  business  "  in  a  State  by  a  foreign  corporation,  the  claim  may  not  be  proved 
upon  the  theory  of  an  implied  contract^"^  A  statutory  liability  may  be  con- 
tractual in  its  nature  and  give  rise  to  a  provable  claim  as  one  based  upon  an 
implied  contract;  for  instance  it  has  been  held  that  the  liability  of  a  stock- 
holder of  a  banking  corporation  under  a  State  statute,  arises  upon  an  implied 
contract,  entered  into  when  he  acquires  his  stock,  that  he  will  be  liable  in  the 
manner  and  to  the  extent  prescribed  by  the  statute.  ^^ 

V.  JUDGMBNXS  ENTBSED  AFTER  BANKSUPTCT.ior 

Subdivision  5  of  subsection  d  permits  the  proof  and  allowance  of  debts 
^^  founded  upon  provable  debts  reduced  to  judgments  after  the  £ling  of  the 
petition  and  before  the  consideration  of  the  bankrupt's  application  for  a 
discharge,  etc."  This  clause  gives  statutory  recognition  to  the  doctrine  of 
Boynton  v.  Ball,^^  which  settled  a  controversy  under  the  law  of  1867,  that 
outlasted  the  statute  itself.  The  contention  was  that  the  debt,  being  merged 
in  the  judgment,  and  the  latter  post-dating  the  bankruptcy,  became  a  new 
debt  which  could  not  be  proved,  and 'was,  therefore,  not  discharged. ^^  There 
can  now  be  no  doubt.  The  debt,  whether  merged  or  not — and  it  seems  it  is 
not  —  may  be  proved  in  the  form  of  the  judgment,  provided  costs  and  interest 
after  the  bankruptcy  are  credited.  But  the  judgment  must  (1)  be  founded 
upon  a  provable  debt,  and  (2)  be  entered  before  "the  consideration  of  the 
bankrupt's  application  for  a  discharge,"  t.  6.^  before  the  day  on  which  the 
show  cause  order  returnable  thereon  is  called  and  heard.  This  provision 
manifestly  does  not  include  liabilities  for  torts,*^ 


Vt  CLAIMS  FOR  COSTS. 

a.  In  general. —  Subdivisions  2  and  3  of  subsection  a  are  for  the  purpose 
of  permitting  the  proof  and  allowance  of  debts  founded  on  a  claim  for  costs 
incurred  prior  to  the  bankruptcy  in  an  action  by  or  against  the  bankrupt, 
but  which  has  not  yet  been  taxed.  These  subdivisions,  in  a  sense,  extended 
the  doctrine  of  Boynton  v.  Ball  to  costs  which  were  not  taxable  at  the  time 
of  the  bankruptcy.  Costs  taxed  prior  to  that  time  are  debts  and  may  be  proved 
as  such.*^     Costs  taxed  subsequently  are  not,  unless  within  the  terms  of 


195.  In  re  Montello  Brick  V^orks  (D.  C, 
Pa.),  23  Am.  B.  R.  375,  174  Fed.  408. 

19e.  Van  Tuyl  v.  Schwab  (N.  Y.  App, 
Div.),  38  Am.  B.  R.  161,  174  App.  Div.  666, 
161  N.  Y.  Supp.  326. 

197.  For  cases  digested  as  to  judgments 
after  petition  is  filed,  see  Am.  Bankr.  Dig.  S 
843. 

198.  121  U.  S.  467. 

199.  See  In  re  Pinkel  (Kef.,  N.  Y.),  1 
Am.  B.  R.  333;  In  re  McBryde  (D.  C,  N. 
Car.),  3  Am.  B.  R.  729,  90  Fed.  686;  Chase 


T.  Farmers  k  Merchants  Nat.  Bank  (C. 
C.  A.,  3d  Cir.),  30  Am.  B.  R.  200,  202  Fed. 
904. 

900.  Matter  of  N.  Y.  Tunnel  Co.  (C.  C. 
A.,  2d  Cir.),  20  Am.  B.  R.  25,  159  Fed.  688, 
holding  that  a  claim  for  damages  for  caus- 
ing death  by  wrongful  act  is  not  proTuble 
against  the  estate  in  bankruptcy  of  the 
alleged  wrongdoer. 

901.  Er  parte  Foster,  Fed.  Cas.  4,960; 
In  re  CNeil,  Fed.  Cas.  10,627;  Craham  v. 
Pierson,  6  HiU  (N.  Y.),  24^. 
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subsection  a  (2)  or  subsection  a  (3).^^    Costs  paid  by  a  surety  on  an  appeal 
bond  given  by  a  bankrupt  are  provable  against  his  estate.^^ 

b.  Costs  i^^ainst  an  involuntary  bankmpt. —  By  subdivision  2  costs  taxable 
against  an  involuntary  bankrupt  who  was  a  plaintiff,  at  the  time  of  the 
filing  of  the  petition  against  him,  in  a  cause  of  action  which  would  pass  to 
the  trustee,  but  which  he  declines  to  prosecute  after  notice,  are  provable 
debts.  There  are  no  cases  directly  applicable  to  this  subdivision.  Clearly 
such  costs  to  be  provable  must,  however,  be  .against  one  who,  when  the  peti- 
tion was  filed,  was  a  plaintiff  in  an  action  which,  on  the  adjudication,  passed 
to  the  trustee,  but  which  the  trustee  declines,  after  notice,  to  prosecute  any 
further. 

c.  Costs  incurred  in  good  faith  in  an  action  to  recover  a  provable  debt. — 
Under  subdivision  3  a  debt  may  be  proved  and  allowed  which  is  founded 
upon  a  claim  for  taxable  costs  incurred  in  good  faith  by  a  creditor  before  the 
filing  of  the  petition,  in  an  action  to  recover  a  provable  debt.***  There  was 
no  similar  provision  in  the  law  of  1867.  Thus  neither  the  party  litigant  nor 
the  sheriff  had  a  provable  debt  against  the  estate  for  the  costs  or  disburse- 
ments on  an  attachment  or  judgment  dissolved  or  set  aside  by  the  bank- 
ruptcy.*" On  the  other  hand  where  such  annulled  liens  were  shown  to  be 
similar  to,  and  in  aid  of,  the  bankruptcy  proceeding,  the  sheriff,  of  the 
creditor  who  had  paid  him,  was  often,  for  equitable  reasons,  awarded  such 
costs  and  disbursements  out  of  the  estate.**  It  is  not  thought  that  subdivi- 
sion (3)  has  modified  these  rules.     The  party  litigant  now  has  by  statute 


808.  See  In  re  Marcus  (D.  C,  Mass.), 
5  Am.  B.  R.  19,  104  Fed.  331;  Aiken  v. 
Haskina,  6  Am.  B.  B.  46,  34  N.  Y.  Misc. 
605,  70  N.  Y.*Supp.  293. 

ProTAbflity  of  costs  in  suit  against  baak- 
mpt. — ^Where,  long  before  bankruptcy  pro- 
ceedings were  instituted,  claimant  nad 
brought  an  equity  suit  against  bankrupt  in 
the  State  court,  to  enjoin  the  use  of  a  cer- 
tain word  in  connection  with  their  business, 
in  which  it  had  been  stipulated  between  the 

I  parties  that  the  referee  should  not  oe 
imited  to  the  ,  statutory  allowance,  but 
that  his  fees  should  be  fixed  at  a  certain 
rate  per  hour  and  that  each  aide  should 
pay  one-half  of  the  stenographer's,  bill,  the 
prevailing  party  to  be  allowed  to  tax  his 
share  as  a  disbursement  in  the  case,  the 
dainmnt,  having  liad  a- decision  in  his  favor 
and  having  paid  the  stenographer's  fees 
and  the  referee's  fees  having  been  paid 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, was  entitled  under  section  63-a  of 
the  bankruptcy  act  to  prove  a  claim  against 
the  bankrupt's  estate  for  these  itenvs,  the 
same  to  be  considered  as  costs  in  the  equity 
suit  rather  than  as  a  debt  due  prior  to  the 
institution  of  bankruptcy  proceedings  upon 
a  contract  ex;  ss  or  implied.  In  re 
Brewster  &  Co.  (C.  C.  A.,  2d  Cir.),  24  Am. 
B.  R.  838,  180  Fed.  109. 

LiabUity  of  customers  of  bankrupt  stock- 
brokers for  costs  and  expenses. —  Customers 
of  bankrupt  stockbrokers  who  find  their 
property  in  loans  while  they  are  entitled  to 
a  credit  balance,  ought  not  to  be  called  on  to 


Say  any  part  of  the  disb'irscments  and  should 
ave  a  aocket  fee.  But  cust<m3ers  carrying 
stocks  on  marrin  thereby  give  the  broker 
the  right  to  pledge  them  as  coUateral,  and 
should  bear  the  expense  of  disentangling  the 
resulting  rights  in  proportion  to  their  in- 
terests, but  are  not  entitled  to  a  docket  fee. 
Those  customers  who  fai«  to  establish  any 
claim  should  not  bear  any  costs.  Matter  of 
Pierson,  Jr.  &  Co.  (D.  C,  N.  Y.),  35  Am. 
B.  R.  213,  as  ed.  889. 

80S.  In  re  Lyons  Beet  Sugar  Refining  Co. 
(D.  C,  N.  Y.),  27  Am.  B.  R.  610,  192  Fed. 
445. 

804.  Costs  iacnmd  in  good  faith. —  The 
mere  fact  that  a  creditor  beUeves  his 
debtor  to  be  in  financial  straits  does  rot 
preclude  him  from  asserting  his  1^^  rights, 
or  impute  bad  faith  to  him  in  so  doing, 
so  as  to  bar  his  claim  for  costs  where  he 
prosecuted  his  claim  to  judgment,  issued 
execution  and  was  proceeding  to  sell  prop- 
erty levied  under  the  execution  when  the 
debtor  filed  a  voluntary  petition  in  bank- 
ruptcy. In  re  Hamden  (D.  C,  N".  Mex.), 
29  A.  M.  B.  R.  504,  200  Fed.  173. 

805.  Gardner  v.  Cook,  Fed.  Cas.  5  226; 
In  re  Ward,  Fed.  Cas.  17,145;  In  re  Davis, 
Fed.  Cas.  3.616.  See  Matter  of  Thompson 
Mercantile  Co.  (Ref,,  Min.),  11  Am.  B.  R. 
579. 

806.  In  re  Williams,  Fed.  Cas.  17,705;  In 
re  Welch,  Fed.  Cas.  17,367;  In  re  Jenks, 
Fed.  Cas.  7,276;  Zeiber  v.  Hill,  Fed.  Cas. 
18,206;  In  re  Holmes,  Fed.  Cas.  6,631. 
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a  provable  debt  for  his  taxable  costs  and  disbursements;  so,  perhaps,  has 
the  sheriff,  if  the  party  does  not  pay  him.  But  that  either  has,  where  the 
costs  and  disbursements  are  incident  to  a  lien  dissolved  by  §  67-f,  may  be 
doubted.^^  The  cases  as  a  rule  discuss  the  right  to  priority  rather  than  the 
right  to  prove.^^  There  can  be  no  priority  under  §  64-b  (6)  where  there 
is  no  "debt."^^  However,  the  words  of  the  subdivision  make  it  clear  that 
costs  can  be  proven  under  it  only  (1)  if  taxable,  (2)  in  a  suit  brought  by 
a  creditor,  (3)  on  a  provable  debt,  (4)  before  the  filing  of  the  petition,  and 
(5)  incurred  in  good  faith.  Lacking  one  or  more  of  these  elements,  costs 
are  not  provable  unless  within  the  meaning  of  subdivision  (2).^^*^ 

d.  Costs  in  attachinent  suits. —  The  costs  and  disbursements  in  an  attach- 
ment suit  pending  against  a  bankrupt  at  the  time  of  the  filing  of  the  peti- 
tion, the  attachment  lien  being  dissolved  by  the  adjudication,  are  not  a 
claim  which  should  be  paid  by  the  trustee  out  of  the  bankrupt's  estate.  The 
costs  and  disbursements  are  a  mere  incident  of  the  lien  and  fail  with  the 
lien.^^^  But  it  has  been  held  that  such  a' claim  incurred  in  good  faith  by  a 
creditor  though  within  four  months  of  the  bankruptcy,  is  a  provable  claim 
against  the  estate  though  the  lien  is  dissolved,^^^  and  this  seems  to  be  the, 
better  authority  under  the  present  law.  That  the  costs  and  disbursements 
in  an  attachment  suit  cannot  be  proven  as  a  debt  against  the  bankrupt  and 
that  the  lien  for  the  costs  fails  with  the  attachment  lien,  see  the  cases,  under 
the  act  of  1867,  cited  in  the  foot-note.^^  An  examination  of  the  cases  under 
such  note  shows,  however,  that  in  many  of  them,  although  it  was  held  that 
the  lien  for  costs  failed  with  the  attachment  lien,  and  although  there  was  no 
claim  therefor  against  the  bankrupt,  still  the  bwikruptcy  court  may,  in  the 
exercise  of  its  equitable  jurisdiction,  require  the  trustee  to  pay  such  charges 
as  have  benefited  the  estate  in  his  hands,  though  incurred  before  the  bank- 
ruptcy ;  if  he  received  the  benefit  of  the  attachment  he  was  obliged  to  sustain 
the  burden.^* 

Vn.  UNLIQinDATED  CLAIMS. 

a.  In  general. —  Subsection  b  permits  the  liquidation,  and  subsequent  proof 
and  allowance,  of  an  unliquidated  claim  against  the  bankrupt.     The  law  of 


807.  In  re  Young   (D.  C,  N.  Y.),  2  Am.< 
6.  R.  S73»  96  Fed.  606;  In  re  Jennings  (Ref., 
N.  Y.),  8  Am,  B.  R.  358. 

806.  Compare  In  re  AUen  (D.  C,  OaLJ, 
3  Am.  B.  R.  38,  96  Fed.  512;  In  re  Lewis 
(D.  C,  Mass.),  4  Am.  B.  ,R.  51,  99  Fed.  936. 
And  generally  under  §  64-b  (5). 

809.  See  Bankr.  Act,  {  1  (11). 

810.  Text  cited  with  approval  in  In  re 
Hamden  (D.  C,  N.  Mex.),  29  Am.  B.  R. 
504.  ibO  Fed.  173. 

811.  In  re  Young  (D.  C,  N.  Y.),  2  /m. 
B.  R.  673,  96  Fed.  606. 

818.  In  re  Allen  (D.  C,  Cal.),  3  Am.  B. 
R.  38.  96  Fed.  512. 

Costs  of  attachment  suit  under  laws  of 
State, — ^A  claim  for  costs  actually  and 
necessarily  expended  by  claimant  in  an  at- 
tachment suit  brought  against  the  bank- 
rupt in  good  faith  before  the  flHng  of  the 
petition  in  banknrotcy,  is  a  provable  claim 
under  section  93  (3)  of  the  bankruptcy  act 
and  is  entitled  to  prioritv  under  section 
64-b  (5),  where,  as  in  California,  the  State 
law  provides  that  the  legal  costs  and  dis- 


bursements of  an  attachment  suit  brought 
before  the  commencement  of  proceedings  in 
inaolvency  shall  be  a  preferred  debt.  In 
re  Amoratis  (C.  C.  A.,  9th  Cir.),  24  Am. 
B.  R.  565,  178  Fed.  919. 

818.  In  re  Fortune.  2  N.  B.  R.  662,  Fed. 
Cas.  4,955,  1  Low.  306;  Gardner  v.  Cook,  7 
N.  B.  R.  346,  Fed.  Cas.  5,226;  In  re  Geo.  S. 
Ward,  9  N.  B.  R.  349,  Fed.  Ca«.  17,145; 
In  re  Hatje,  12  N.  P.  R.  548,  Fed.  Cas.  6,- 
215,  6  Biss.  436;  In  re  Preston,  6  N.  B.  R. 
645,  Fed.  Cas.  11.394.  See,  however,  ap- 
parently contra,  In  re  Foster,  Fed.  Cas. 
4,960,  2  Story,  131;  In  re  Hausberger,  2 
N.  B.  R.  92,  2  Ben.  504;  London  v.  King, 
60  Ga.  302;   In  re  Preston,  5  N.  B.  R.  293. 

814.  See  In  re  Fatune,  2  N.  B.  R  662, 
Fed.  Cas.  4,955;  -Garden  v.  Cook,  7  N.  B. 
R.  346,  Fed.  Cas.  5,226;  In  re  Ward,  9  N. 
B.  R.  34fl,  Fed.  Cas.  17,145;  In  re  Jenks, 
15  N.  B.  R  301,  Fed.  Cas.  7,276;  Zeiber 
V.  Hill,  8  N".  B.  R.  239,  Fed.  Cas.  18,206; 
In  re  Holmes,  14  N.  B.  R.'493,  Fed.  Cas. 
6,631. 
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1^67  permitted  the  liquidation  of  damageB  for  conversion  only;  that,  as  has 
been  shown,  was  (aside  from  debts  grounded  in  fraud  or  embezzlement)  the 
only  tortious  liability  provable.  The  words  of  the  present  law  are  much 
broader  and  seem  to  be  taken  from  R.  S.,  §  5068,  which  r^ulated  the  liquida- 
tion of  "contingent  debts  and  contingent  liabilities.^' 

b.  Effect  and  purpose  of  subsection. —  Subsection  b  adds  nothing  to  the 
class  of  debts  which  may  be  proved  under  subsection  a;  its  purpose  is  to 
permit  ah  unliquidated  claim,  coming  under  the  provisions  of  subsection  a, 
to  be  liquidated  as  the  court  shall  direct.^"  It  was  not  intended  by  the 
subsection  to  permit  proof  of  contingent  debts,  liabilities  or  demands,  the 
valuation  or  estimation  of  which  it  was  substantially  impossible  to  prove.^* 
The  present  prevailing  opinion  is  that  only  debts  coming  within  subsection  a 
can  be  liquidated  and  no  tortious  liabilities  may  be,  save  on  the  theory  of 
quasi-contract.*"  A  claim  for  unliquidated  damages  for  loss  of  future  profits 
is  provable  in  bankrutpcy,  where  it  is  based  on  a  contract'  right.*^  If  the 
nature  of  the  claim  is  such  that  it  can  only  be  liquidated  in  a  court  having 
exclusive  jurisdiction  conferred  by  statute,  it  cannot  be  proved,*"  Cases 
tmder  the  former  law  will  be  found  in  the  foot-note.**^ 

0.  Injuries  to  person  or  property. — A  claim  for  unliquidated  damages  for 
personal  injuries  alleged  to  have  been  caused  to  a  servant  by  the  failure  of 
a  master  to  furnish  safe  appliances,  arises  ex  delicto  and  is  not  of  such  a 


tl5.  Dunbar  v.  Dunbar,  190  U.  S.  340,  349, 
10  Am.  B.  R.  139,  47  L.  Ed.  1084,  23  Sup. 
Ct.  757. 

An  unliquidated  claim  wiU  only  be  al- 
lowed' luider  section  63-b,  upon  application 
to  the  court  to  direct  the  manner  of  liqui- 
dation. In  re  Silverman  Bros.  (D.  C,  Mo.), 
4  Am.  B.  R.  83,  101  Ftid,  219. 

Class  of  provable  debts  not  enlarged  by 
section  63-b. —  Section  63-b  of  the  bank- 
ruptcy act,  providing  for  unliquidated 
claims  against  ihe  bankrupt,  which  may 
be  liquidated  upon  application  to  the  court 
in  such  manner  aa  it  bhall  direct,  and  may 
thereafter  be  proved  and  allowed  against 
his  estate,  adds  nothing  to  the  class  of  debts 
which  may  be  proved  under  paragraph  a 
of  the  same  section,  its  purpose  being  to 
permit  an  unliquidated  claim  coming  within 
the  provisions  of  section  63-a.  to  be  liqui- 
dated as  the  court  should  direct.  Matter 
of  Roth  &  Appel  (C.  C.  A.,  2d  Cir.),  24  Am. 
B.  R.  688,  181  Fed.  667;  In  re  Southern 
Steel  Co.  (D.  C,  Ala.),  25  Am.  B.  R.  358, 
183  Fed.  408;  Matter  of  Muilings  Clothing 
Co.  (C.  C.  A.,  2d  Cir.),  38  Am.  B.  R.  1»9, 
238  Fed.  68;  Moore  v.  Douglan  {C.  C.  A.  9th 
Cir.),  36  Am.  B.  R.  740,  230  Fed.  399,  affg. 
34  Am.  B.  R.  823,  225  Fed.  683. 

216.  Dunbar  v.  Dunbar,  190  U.  8.  340,  10 
Am.  B.  R.  139,  47  L.  Ed.  1084,  23  Sup.  Ct 

757. 

217.  In  re  Hirsohman  (D.  C,  Utah),  4 
Am.  B.  R.  715,  104  Fed.  69,  holding  that 
subsection  h  covers  only  such  claims  as 
when  liquidated  are  provable  debts  under 
the  classification  of  the  preceding  subsec- 
tion a,  and  does  not  authorize  the  liquida- 
tion and  proof  of  claims  arising  ex  delicto 
unless  they  are  of  such  a  nature  that  the 


claimant  might  at  his  election  waive  the 
tort  and  recover  in  quasi-contract.  See  alpo 
In  re  Filer  (Ref.,  N.  Y.),  6  Am.  B,  R. 
582;  Matter  of  United  Button  Co.  (D.  C, 
Del.),  15  Am.  B.  R.  390,  140  Fed.  495. 

Taxes  and  premiums  of  insurance,  if  they 
are  not  a  fixed  liability,  are  not  such  un- 
liquidated claims  againet  the  bankrupt  as 
can  be  proved,  for  only  those  claims  can  be 
admitted  to  proof  under  this  provision  which 
can  be  liquidated  by  legal  proceedings  in- 
stituted at  the  time  of  the  bankruptcy. 
:Matter  of  Pittsburg  Drug  Co.  (D.  C,  Pa.), 
20  Am.  B.  R.  227,  237,  164  Fed..  482. 

Negligence  in  management  of  estate. — 
Whare  an  executrix  at  the  time  of  her  bank- 
ruptcy was  entitled  to  the  management  of 
property  bequeathed  to  her  daughter  until 
flhe  became  of  a  certain  age  T.'hich  time  had 
not  arrived,  a  proof  of  claim'  by  the  daughter 
through  her  guardian,  based  upon  the  negli- 
gence of  the  bankrupt  in  managing  the  es- 
tate, is  unliquidated.  Matter  of  Griffin  (D. 
C,  MaAs.),  33  Am.  B.  R.  894.  188  Fed  389. 

218.  Matter  of  Manhatftan  Ice  Co.  (D.  C.. 
N".  Y.),  7  Am.  B.  R.  408,  114  Fed.  400-n. 
affd.  8  Am.  B.  R.  669,  116  Ked.  604. 

219.  In  re  Hawley  (D.  C,  Warfi.),  28 
Am.  B.  R.  58,  194 'Fed.  751,  in  which  a 
claim  by  a  suiicontractor  against  a  United 
States  contractor,  based  upon  the  bond  given 
by  the  contractor,  was  held  not  provable. 
be:^ause  under  the  statute  requiring  the  bond 
actions  thereon  can  only  be  brought  in  the 
circuit  court. 

220.  In  re  Smith,  Fed.  Cas,  12,975;  In  re 
Cook,  Fed.  Cas.  3,151;  Ex  parte  Lake,  Fed. 
Cas.  7,991;  Abbott  v.  Rowan,  33  Ark.  693. 
See  discussion  ante,  subtitle  **  Implied  can- 
tracts.** 
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nature  as  to  authorize  a  waiver  of  the  tort  and  a  recovery  upon  the  quasi- 
contract^  and  is,  therefore,  not  provable  against  the  master's  estate  in  bank- 
ruptcy,^^ So,  a  judgment,  in  an  action  under  an  employer's  liability  act  to 
recover  for  personal  injuries,  is  not  a  provable  claim  against  the  bankrupt's 
estate.*^  A  claim  for  unliquidated  damages,  resulting  from  injury  to  the 
property  of  another,  not  connected  with  or  growing  out  of  any  contractual 
relation,  is  not  a  provable  debt  in  bankruptcy.^^ 

d.  liquidation,  how  aocomplished. —  The  liquidation  is  usually  accomplished 
by  a  suit  in  the  proper  State  court,  but  it  can  be  in  the  bankruptcy  court 
when  all  the  facts  are  admitted.^^  The  proof  of  the  claim,  though  unliqui- 
dated, may  be  filed,  and  thereupon  the  claim  is  before  the  court  to  be 
dealt  with  as  the  interests  of  the  parties  may  require;  there  must  be  liqui- 
dation before  proof  by  such  means  as  the  court  or  referee  may  direct.^^  If 
it  seems  best  the  referee  may  withhold  action  on  the  claim  or  postpone  the 
dividend  thereon  until  the  status  of  the  claim  is  fully  determined.*^ 
Unliquidated  claims  may  be  liquidated  either  by  a  hearing  before  the  referee, 
by  a  plenary  suit  in  any  court  of  competent  jurisdiction,  or  by  permitting 
a  pending  action  upon  such  claims  to  proceed  to  judgment.^^  It  is  not 
necessary  to  declare  the  rules  for  determining  the  amount  due  upon  unliqui- 
dated claims;  ordinarily  such  determination  will  be  based  upon  the  prin- 
ciples controlling  the  ascertainment  of  damages  in  other  cases  where  there 
have  been  breaches  of  contractual  obligations.*^ 

e.  Contingent  liabilities. —  There  is  a  broad  distinction  between  *' unliqui- 
dated damages"  and  "contingent  liabilities."**^  The  phrase  "unliquidated 
claims"  may  refer  to  both.  The  former  law  provided  for  the  liquidation  of 
contingent  debts  and  liabilities,*®^  and  the  cases  under  it,  as  well  as  those 


881.  Matter  of  Urgniore  A,  Son0  Co.  (Bef., 
Cal.),  10  Am.  B.  B.  ©61.  See  ante,  II,  d  (4) 
"  ClaitM  tortiaua  in  character.*' 

888.  In  re  Crescent  Luml)er  Co.  (D.  C, 
Ala.),   19  Am.   B.   B.   112,   154   Fed.   724. 

A  claim  by  an  employee  for  personal  in- 
jurieSp  unliquidated  and  not  reduced  to  judg- 
nient,  until  after  the  adjudication  in  bank- 
ruptcy of  the  employer,  is  not  a  debt  provable 
in  the  bankruptcy  proceedings.  Eberlein  v. 
Fidelity  &  Deposit  Co.  (Wis.  Sup.  Ct),  37 
Am.  B.  B.  614,  159  N.  W.  553. 

A  claim  by  the  New  York  State  Industrial 
Commission  based  upon  an  award  against  the 
bankrupt  for  personal  injuries  to  an  em- 
ployee, made  nearly  seven  months  after  bank- 
ruptcy and  not  reduced  to  judgment,  is  not 
provable  under  this  section.  Matter  of  Bock- 
away  Soda  Wat«r  Co.  (D.  C,  N.  Y.),  36  Am. 
B.  B.  640. 

828.  Brown  &  Adams  v.  United  Button 
Co.  (C.  C.  A.,  3d'  Cir.),  17  Am.  B.  B.  565, 
149  Fed.  48,  affg.  15  Am.  B.  B.  390,  140 
Fed.  495. 

884.  In  re  Bouse  (Bef.,  Ohio),  1  Am.  B. 

B.  393. 

885.  In  re  Bubel  (D.  C,  Wis.),  21  Am. 
B.  B.  566,  170  Fed.  1021. 

886.  In  re  Mertens  (C.  C.  A.,  2d  Cir.), 
16  Am.  B.  B.  825,  144  Fed.  818. 

887.  In  re  Buchan's  Soap  Corp.  (D,  C, 
N.  Y.),  22  Am.  B.  B.  382,  169  Fed.  1017. 

Accounting  before  referee  to  determine 
fli^^Tw  of  solvent  partner. — ^VVhere  one  part- 

G2 


ner  has  paid  all  the  debts  of  a  partnership 
whose  other  member  has  been  adjudged  a 
bankrupt,  the  sum  which  may  be  shown 
upon  i|  partnership  accounting  to  be  due 
him  from  such  other  member  is  a  debt  which 
will  be  discharged  by  bankruptcy,  and  there- 
fore provable  a^ainfft  the  estate  of  the  bank- 
rupt partner.  In  such  case,  an  accounting 
bemg  necessary  to  make  proof  of  claim,  the 
court  has  power  under  section  63-b  of  the 
bankruptcy  act,  to  order  the  claim  liquidated 
before  the  referee.  Matter  of  Hirth  (D.  C, 
Minn.),  26  Am.  B.  B.  666,  189  Fed.  926. 

888.  <See  Matter  of  Structural  Steel  Car 
Co.  (Bef.,  Ohio),  13  Am.  B.  B.  373;  In  re 
Kenney  (D.  C,  Ind.),  14  Am.  B.  B.  611, 
136   Fed.  451. 

889.  Consult   Zimmer    v.    Schleehauf,    115 

880.  Bankr.    Act,    1867,    §    18     (E.    S., 

§  5068),  provided  as  follows:  "In  all  cases 
of  contingent  debts  and  contingent  liabilities 
contracted  by  the  bankrupt,  and  not  herein 
otherwise  provided  for,  the  creditor  may  make 
claim  therefor,  and  have  his  claim  allowed, 
with  the  right  to  share  in  the  dividends,  if 
the  contingency  happens  before  the  order 
for  the  final  dividends;  or  he  may,  at  any 
time,  apply  to  the  court  to  have  the  present 
value  of  the  debt  or  liability  ascertained 
and  liquidated,  which  shall  then  be  done  in 
such  nmnner  as  the  court  wshall  order,  and 
he  shall  be  allowed  to  prove  for  the  amount 
eo  ascertained." 
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under  its  predecessor,  drew  a  clear  distinction  between  demands  whose  exist- 
ence depended  on  a  contingency  and  existing  demands  where  the  cause  of 
action  depended  on  a  contingency;  the  fonner  not  being  provable  in  any 
event  and  the  latter  only  when  liquidated.^^  The  present  law  has  bo  similar 
clause  and  it  has  been  vigorously  asserted  that  contingait  claims  cannot  now 
be  liquidated  or  proven.*^  We  have  already  seen,  however,  that  an  indorser 
or  a  surety  may  have  a  provable  claim,  even  if  the  contingency  fixing  it  does 
not  happen  until  after  the  bankruptcy.  The  same  reasoning  will  doubtless 
extend  to  all  existing  demands  based  on  contract  where  only  the  cause  of 
action  depends  on  a  contingecy.  Such  a  construction  harmonizes  the  statute 
both  as  to  distribution  of  assets  and  to  the  dischargeability  of  debts,  and 
explains  an  omission  for  which  there  was  no  reason,  in  fact,  which,  if  inten- 
tional, was  wrong.  Such  a  contingency  may,  it  is  thought,  be  liquidated 
under  the  terms  of  subsection  b;  witib,  however,  this  limitation,  that  both  (1) 
the  contingency  must  happen  and  (2)  the  liquidation  be  accomplished  during 
the  time  withm  which  a  claim  may  be  proven.***     The  test  as  to  whether  a 


231.  Rairgin   ▼.   Magwire,   15    Wall.    549; 
Frencli  ▼.  Morse,  OS  Mass.  Ill ;  Jemison  ▼. 
Blowers,  6  Barb.    (N.   Y.)    686;    McNeU  ▼. 
Knott,  11  Ga.  142;  In  re  Mead,  14  Fed.  287. 

93S.  In  re  Imperial  Brewing  Co.  (D.  €., 
Mo.),  16  Am.  B.  R.  110,  143  Fed.  679,  In 
re  American  Vacuum  Cleaner  Co.  (D.  C, 
N.  J.),  26  Am.  B.  R.  621,   192  Fed.  939. 

Effect  of  dlBtinction  between  present  act 
and  act  of  1867. —  Mr.  James  W.  Eaton, 
the  able  editor  of  the  third  edition  of  Col- 
lier on  Bankruptcy,  uses  the  following  lan- 
guage in  commenting  upon  the  inferences 
to  he  drawn  from  the  failure  of  the  present 
act  to  provide  for  proof  of  contingent  lia- 
bilities as  was  done  under  the  act  of  1867: 
**The  proYisions  of  the  act  of  1898  concern- 
ing the  proof  of  contingent  claims  diffier 
materially  from'  those  contained  in  the  acte 
of  1841  and  1867.  Section  63-a  (1)  provides 
for  fixed  liabilities  absolutely  owing  at  the 
time  of  the  petition  but  not  then  payable. 
Section  57-i  provides  for  the  proof  of  con- 
tingent claims  of  the  surety  of  the  bank- 
rupt where  the  creditor  has  not  proved  his 
claim.  G.  O.  21  (4)  has  only  to  do  with 
the  claims  of  a  surety.  Apart  from  these 
provisions  thete  is  nothing  in  the  act  of 
1898  or  the  General  Orders  which  refers 
expressly  to  contingent  claims.  It  must 
therefore  be  assumed  that  Congress  did  not 
intend  to  include  such  claims  among  prov- 
able debts.  (See  cases  cited  under  the  pre- 
ceding paragraph.)  This  will  be  seen  by 
«  conrparison  with  the  terms  of  tne  preced- 
ing act.  Revised  Statutes,  section  5069 
(section  19  of  the  act  of  1867),  reads: 
(Section  inserted  as  in  Note  230). 

"Clearly,  then,  in  enacting  this  para- 
graph (subdivision  1),  Congress  must  hoye 
had  in  mind  this  liability  of  sureties  and 
other  persona  in  similiar  relations,  as  well 
as  other  contingent  liabilities,  and  under 
the  present  law  such  claims  or  debts  cannot 
be  proved  unless  the  liability  has  become 
fixed  and  absolutely  owing  before  ,the  oont* 


mencement  of  the  proceedings  in  bank- 
ruptcy. Subdivision  4  provides  that  'debts 
are  provnble  wliich  are  founded  upon  an 
opoi  account  or  upon  a  contract  express  or 
implied.'  But  contingent  liabilities  are  not 
in  any  proper  sense  debts;  they  are  mere 
contracts,  and  do  not  becMomB  debts  until 
the  contingencies  happen  on  which  demana 
for  payment  can  be  made.  Those  con  n- 
gencies  may  indeed  happen  pending  pro- 
ceedings in  'bankruptcy,  but  there  is  no  % 
provision  in  the  present  act  for  the  proof 
of  such  a  debt  if  the  liability  becomes  fixed 
after  the  commenceuent  of  proceedings  but 
before  final  dividend.  The  statute  of  1867 
did  perm>it  proof  in  such  cases,  but  it  is 
believed  that  under  the  present  statute  it 
cannot  be  done.  Inasmuch  as  in  all  pre- 
vious bankruptcy  acts  legislators  have 
thought  it  necessary  to  insert  an  express 
provision  in  order  to  give  to  one  the  ri^it 
to  prove  such  contingent  debts  and  con- 
tingent liabilities,  the  omisson  of  such  pro- 
visions from  the  present  act  seems  to  show 
an  intention  on  the  part  of  Congress  to 
leave  the  liability  of  the  bankrupt  on  such 
contracts  unaffected.  Such  construction  of 
the  statute  cannot  be  assailed  as  not  in 
conformity  with  the  spirit  and  tendency  of 
bankruptcy  legislation.  It  is  true  that  si^ch 
liabilities,  if  not  provable,  are  not  in  any 
way  affected  by  a  aischarge.  And  there  may 
be  many  liabilities  which,  in  consequence, 
will  remain  outstanding  against  the  bank- 
rupt after  the  proceedings  in  bankruptcy. 
But  to  a  certain  extent  that  w«.s  true 
under  the  former  act.  Under  all  bankruptcy 
laws  there  is  a  certain  date  fixed  aftar  which 
debts  which  come  into  existence  may  be 
collected  from  the  after-acquired  property 
of  the  bankrupt.  That  time,  under  uie  pres- 
ent act,  is  the  date  of  filing  the  petition." 

988.  Bankr.  Act,  |  57-n,  and  discussion 
under  Section  Fifty-seven  of  this  work, 
subtitle  "  Time  limitation  on  aUotoance  of 
ckMns." 
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claim  is  really  contingent  or  simplj  one  unliquidated  by  legal  proceedings  is 
this:  Have  all  the  facts  necessary  to  be  proved  to  fasten  liability  already 
occurred  ?  If  so  the  claim  is  not  contingent.  But  as  long  as  it  remains  uncer- 
tain whether  a  contract  will  ever  give  rise  to  an  actual  liability  and  there  is 
no  manner  of  removing  the  uncertainty  by  calculation,  it  is  too  contingent  to 
be  a  provable  debt.^^  Thus,  it  has  been  held,  in  respect  to  leases,  that,  although 
a  landlord's  claim  was  not  a  fixed  liability  at  the  time  the  petition  was  filed, 
if  it  was  liquidated  within  the  year,  it  became  a  provable  debt.^*  A  claim 
for  future  services  under  a  written  contract  with  the  bankrupt  for  a  term  of 
years  is  a  contingent  liability  and  not  provable  in  bankruptcy.^^  The  condi- 
tional preliminary  proof  authorized  by  the  former  law  should,  however,  not 
be  permitted.^^  A  claim  cannot  be  proved  for  a  breach  of  a  covenant  in  a 
lease  to  the  effect  that  the  lessee  would  after  re-entry  indemnify  the  lessor 
against  all  loss  of  rents  and  other  payments  which  might  occur  by  reason 
of  the  termination  of  the  lease,  since  in  such  a  case  the  damages,  if.  any,  could 
not  hp  ascertained  until  the  term  of  the  lease  had  expired  as  originally  limited, 
or  there  had  been  a  reletting.^* 

VII.  WHAT  DEBTS  ARE  NOT  PROVABLE.  , 

a.  In  general. —  From  what  has  already  been  said,  it  results  that  substan^ 
tially  all  liabilities  either  ex  contractu  or  ex  delicto,  provided  they  are  liqui- 
dated either  before  the  bankruptcy,  or,  if  not,  thereafter,  are  provable  debts 
under  the  terms  of  subsection  fe.  There  are  exceptions,  which,  and  the 
reasons  for  them,  are  considered  here. 

b.  Judgments  for  fines  and  penalties. —  These  are  not  provable,^®  though 
there  is  authority  the  other  way.^^*^  Penalties  imposed  under  a  State  statute 
after  adjvdicaiion  of  a  corporation  in  bankruptcy,  for  failure  to  file  reports 
and  the  like,  are  not  fixed  liabilities  absolutely  owing  at  the  time  of  the 
filing  of  the  petition,  and  are  not  provable  debts.^*^  Fines  are  provable,  if 
at  all,  only  because  "a  fixed  liability  absolutely  owing."     But  the  criminal 


284.  Matter  of  Mullings  Clothing  Co.  (D. 
C,  Conn.),  37  Am.  B.  R.  166,  230  Fed.  681; 
decree  set  aside  (C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  189,  238  Fed.  .58. 

835.  Moch  V.  Market  Street  Bank  (C.  C. 
A.,  3d  Cir.),  6  Am.  B.  R.  11,  107  Fed.  897; 
In  re  Dimlap  Carpet  Co.  (D.  C,  Pa.),  20 
Am.  B.  R.  882,  163  Fed.  541;  In  re  Coloria 
Mfg.  Co.  (D.  C,  Pa.),  24  Am.  B.  R.  609, 
179   Fed.   722. 

Allowance  of  contingent  claims;  daim 
for  salary  due  after  bankruptcy. —  In  the 
absence  of  statutory  language  expressly  di- 
recting the  allowance  of  contingent  claims, 
the  holder  thereof  will  not  be  permitted  in 
bankruptcy  proceedings  to  share  in  the  dis- 
tribution of  the  assets  with  those  creditors 
whose  claims  were  absolute  at  the  time  of 
the  filing  of  the  petition.  Thus,  where  one 
was  employed  by  a  bankrupt  under  an 
executory  contract,  which  at  the  time  of  the 
filing  of  an  involuntary  petition  had  a  num- 
ber of  months  to  run,  and  had  been  paid  up 
to  that  date,  a  claim  for  salary  for  the 
month  following  the  filing  of  the  petition, 
during  which  time  claimant  was  unemployed, 
cannot  be  proven  under  section  63  of  the 
bankruptcy   act   of   1898.    In   re   American 


Vacuum  Cleaner  Co.  (D.  C,  N.  J.;,  26 
Am.  B.  R.  621,  192  Fed.  939. 

836.  Matter  of  Montague  &  Gillet,  Inc. 
(D.  C,  N.  Y.),  32  Am.  B.  R.  106,  212  Fed. 
452. 

837.  Compare  foot-note  230,  ante, 

888.  In  re  Shaffer  (D.  C,  Mass.),  10  Am. 

B.  R.  633>  124  Fed.  Ill;  In  re  Ells  (D.  C, 
Mass.),  3  Am.  B.  R.  664,  98  Fed.  967.  See 
also  Evans  v.  Lincoln  Co.,  10  Am.  B.  R. 
401,  204  Pa.  St.  448,  64  Atl.  321.  Compare 
Matter  of  Mullings  Clothing  Co.  (C.  C.  A., 
2d  Cir.),  38  Am.  B.  R.  189,  238  Fed.  58. 

839.  In  re  Sutherland,  3  N.  B.  R.  314, 
Fed.  Cas.  13,639;  People  v.  Spalding,  10 
Paige  284,  affd.  4  How.  21;  In  re  Moore 
(D.  C.,Ky.),  6  Am.  B.  R.  590,  111  Fed. 
145;  In  re  Southern  Steel  Co.  (D.  C,  Ala.), 
25  Am.  B.  R.  358,  183  Fed.  498. 

840.  In  re  Alderson  (D.  C,  W.  Va.).  3 
Am.  B.  R.  544,  98  Fed.  588,  holding  that 
a  judgment  obtained  in  a  State  court  against 
a  bankrupt  for  fines  upon  indictments  is 
a  dischargeable  judgment.  This  does  not 
seem  to  be  good  law. 

841.  Matter   of  York   Silk  Mfg.   Co.    (D. 

C,  Pa.),  26  Am.  B.  R.  650,  188  Fed.  735. 
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does  not  ''owe"  a  fine;  it  ia  not  a  debt,  but  a  punishment  Further,  if 
provable,  they  are,  under  §  17,  dischargeable.  The  courts  will  hardly  impute 
to  Congress  an  intention  thus  to  grant  amnesty  to  criminals  whose  punish- 
ment consists  of  a  fine.^^  The  opposite  rule  doubtless  applies  when  the 
judgment  is  for  a  penalty  or  forfeiture. 

c.  Alimony  due  or  to  accrue. —  Were  Audubon  v.  Schufeldt***  national  in 
its  scope,  alimony,  whether  in  arrears  09  to  accrue,  would  not  be  a  provable 
debt.  As  it  is,  there  may  still  be  some  doubt  in  those  States  where  it,  when 
decreed  by  a  court,  is  a  debt  merely.***  That  it  is  a  duty  measured  up  in 
dollars  is  the  almost  universal  view,  a  reason  alone  sufficient  to  take  it  out 
of  the  meaning  of  §  63.  Further,  alimony  to  accrue  is  never  a  fixed  liability, 
being  always  subject  to  change  by  the  court  that  decrees  it.  Still  further, 
it  is  not  a  judgment  in  the  ordinary  sense,  the  method  of  collection  being  far 
different.  It  is  true  that  in  this  view,  the  amendment  of  1903,  exempting 
alimony  from  the  effect  of  a  discharge. ^^  is  superfluous.  Now,  however, 
alimony,  whether  due  at  the  time  of  bankruptcy  or  accrued  or  to  accrue 
thereafter,  is  not  a  provable  debt.^** 

d.  Bent  to  accrue. —  The  law  of  1867  contained  a  clause  which  limited  the 
proof  of  "  rent  or  any  other,  debt  falling  due  at  fixed  and  stated  periods "  to 
the  moment  of  bankruptcy.^^  Under  it,  it  was  often  held  that  rent  to 
accrue  was  not  provable."*  Though  there  is  no  such  clause  in  the  present 
law,  the  great  weight  of  authority  is.  that  rent  to  accrue  is  not  even  a  con- 
tingent claim,"'  and  is,  therefore,  not  capable  of  proof. ^^  The  reasons  given 
are  various,  but  that  asserting  that  the  adjudication  amounts  to  a  breach  of 
the  lease  has  already  been  challenged  and  may  be  doubted.^^  The  only 
"fixed  liability"  under  the  lease  is  the  rent  due  at  the  time  of  filing  the 
petition.^*    Rent  to  accrue  is  not  a  fixed  liability  absolutely  owing,  but  is  a 


842.  vSee  1  N.  B.  4S,  57. 

MS.  181  U.  S.  575,  5  Am.  B.  R.  82»»  46 
L.  Ed.  1009,  21  Sup.  a.  735. 

844.  For  instance,  in  Kentudcy,  see  In  re 
Houston  (D.  C,  Ky.),  2  Am.  B.  R.  107,  94 
Fed    119 

845.  See  Bankr.  Act,  i  17-a  (2). 

846.  See  under  Section  Seventeen  of  this 
work;  Wetmore  v.  Markoe,  196  U.  S.  68, 
13  Am.  vB.  R.  1,  49  L.  Ed.  390,  25  Sup.  €t. 
172. 

847.  Act  of  1867,  |  19,  R.  S.,  J|  507L 

843.  In  re  May,  Fed.  Cas.  9^26;  In  re 
Hufnagel,  Fed.  Cas.  6,837;  In  re  Ooney, 
Fed.  Cas.  3,411. 

849.  Compare  Ex  parte  Houghton,  Fed. 
Cas.  6,726.  Text  cited  with  approval  in 
Matter  of  Cress-McCormick  Co.  ( Ref .,  Miss. ) , 
25  Am.  B.  R.  464. 

850.  In  re  Jefferson    (D.  C,  Ky.),  2  Am. 

B.  R.  206,  93  Fed.  948;  In  re  Arnstetn   (D. 

C,  N.  Y.),  4  Am.  E.  R.  246,  101  Fed.  706; 
In  re  Collipnon  (Ref.,  N.  Y.),  4  Am.  B.  R. 
260;  In  re  Mahler  (D.  C.  Mich.) .  6  Am.  B.  R. 
4f53,  106  Fed.  428;  Atkins  v.  Wilcox  (C.  C 
A.,  6th  Cir.),  5  Am.  B.  R.  313,  106  Fed. 
696;  In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  R. 
664,  98  Fed.  967;  In  re  Hays,  etc.,  Co.  (D. 
C,  Kv.),  9  Am.  B.  R.  144,  117  Fed.  879; 
In  re  Winfield  Mfp.  Co.  (D.  C,  Pa.),  16 
Am.  B.  R.  24,  137  Fed.  984;  Watson  v.  Mer- 
rill  (C.  C.  A.,  8th  Cir.;,  14  Am.  B.  R.  463, 


130  Fed.  959;  In  re  Rubel  CD.  C.  Wis.),  21 
Am.  B.  R.  566,  170  Fed.  1021;  In  re  Roth 
&  Appel  (C.  C.  A.,  2d  Cir.),  24,  Am.  R  R. 
588,  181  Fed.  667 ;  In  re  Sapinsky  ft  Sons  (D. 
C,  Ky.),  30  Am.  B.  R.  416,  206  FVd.  623; 
Colman  Co.  ▼.  Withoft  (C.  C.  A.,  9th  Cir.), 
28  Am.  B.  R.  328,  195  Fed.  i260.  Apparently 
contra,  In  re  Goldstein  (Ref.,  Pa.),  2  Am. 
B.  R.  603.  Compare  Matter  of  MuUings 
Clothing  Co.  (C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  189,  238  Fed.  68,  following  doctrine  in 
In  re  Roth  ft  Appel  (C.  C.  A.,  2d  Cir.), 
24  Am.  B.  R.  588,  181  Fed.  667,  hut  holding 
that  it  was  not  applicable  to  a  case  when 
prior  to  bankruptcy  a  corporation  was  dis- 
solved thus  terminating  a  lease. 

861.  Compare  In  re  Jefferaon  (D.  C,  Ky.), 
2  Auk  B.  R.  206,  93  Fed.  948,  with  In  re 
Ells  (D.  C.  Mass.),  3  Am.  B.  R.  564,  98 
Fed.  967. 

A  lease  is  aot  teminated  ipso  facto  by 
an  adjudication  of  bankruptcy.  In  re  Pcn- 
newell  (C.  C.  A.,  6th  Cir.),  9  Am.  B.  R.  490 
119  Fed.  139;  Watson  v.  Merrill  (0.  C.  A., 
8th  Cir.),  14  Am.  B.  R.  463,  136  Fed.  359; 
In  re  Adams  (D.  C,  Conn.),  14  Am.  B.  R. 
23,   134  Fed.   142. 

858,  Matter  of  Roth  ft  Appel  (D.  C.  K. 
Y.),  22  Am.  B.  R.  604,  174  Fed.  64,  affd. 
24  Am.  B.  R.  588,  181  Fed.  667. 

Rent  aocmiBg  svteeqQent  to  baakruptcy 
and  damages  for  breach. —  In  the  case  of 
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mere  possible  future  demand  contingent  upon  uncertain  events,^^  and  there 
may  he  a  change  in  the  relation  of  the  parties  by  consent  or  breach  at  any 
time.^*^  It  does  rest  upon  a  contract,*^^  and,  therefore,  could  be  liquidated, 
were  it  not  for  the  fact  that  "  its  very  existence  depends  on  a  contingency,"  ^*^ 
no  claim  of  which  character  can  or  ever  has  been  capable  of  liquidation  and 
proof.^^  It  has  been  held  that  notes  given  by  a  bankrupt  for  rent  accruing 
subsequent  to  adjudication  are  without  consideration,  since  the  rent  or  debt 
for  which  they  were  given  cannot  possibly  come  into  existence,  and  such 
notes  cannot,  therefore,  be  proved  against  the  estate  of  the  bankrupt  lessee.^** 
And  any  other  arrangement  whereby  the  bankrupt  became  liable  for  future 
rent,  although  made  between  the  bankrupt  and  a  person  other  than  the  land- 
lord to  secure  reimbursement  of  rent  to  be  paid  by  such  person,  does  not 


Matter  of  Sterne  &  Levi  (Ref.,  Tex.),  2« 
Am.  B.  R.  535,  it  was  held  that  rents  which 
a  bankrupt  has  agreed  to  pay'  subsequent 
to  the  filing  of  a  petition  do  not  consti- 
tute the  basis  of  a  claim  provable  in  bank- 
ruptcy, because  not  a  "  fixed  liability  —  ^.bso- 
lutely  owing"  at  the  time  of  the  filing  of 
the  petition ;  and  that  damages  for  the  breach 
of  a  bankrupt's  contract  to  pay  rent  in  the 
fnture  may  not  be  made  the  bcsis  of  a  prov- 
able claim.  (Citing  text  with  approval.) 
And  see  Ellis  v.  Rafferty  (C.  C.  A.,  3d  Cir.), 
29  Am.  B.  R.  192,  199  Fed.  80. 

858.  Rent  to  accrue  contingent  upon  un- 
certain events. —  In  the  case  of  Matter  of 
Roth  &  Appel  (C.  C.  A.,  2d  Gir.),  24  Am. 
B.  R.  5&8,  ISl  Fed.  667,  the  court  said: 
"Rent  is  a  sum  stipulated  to  be  paid  for 
the  use  and  enjoyment  of  land.  Tne  occu- 
pation of  the  land  is  the  consideration  for 
the  rent.  If  the  right  to  occupy  terminate, 
the  obligation  to  pay  ceases.  Consequently, 
a  covenant  to  pay  rent  creates  no  debt  un- 
til the  time  stipulated  for  the  payment  ar- 
rives. The  lessee  may  be  evicted  by  title 
paramount  or  by  acts  of  the  lessor.  The 
destruction  or  disrepair  of  the  premises 
may,  according  to  certain  statutory  provi- 
sions, justify  the  lessee  in  abandoning  them. 
The  lessee  may  quit  the  premdses  with  the 
lessor's  oon'sent.  The  lessee  nmy  assign  his 
term  with  the  approval  of  the  lessor  so  as 
to  relieve  himself  from  further  obligation 
upon  the  lease.  In  all  these  cases  the  lessee 
is  discharged  from  his  covenant  to  pay  rent. 
The  time  for  payment  never  arrives.  The 
rent  never  becomes  due.  It  is  not  a  case  of 
dehihim  in  praesenti  solvendum  in  futuro. 
On  the  contrary,  the  obligation  upon  the  rent 
ooYenant  is  altogether  contingent.  Citing 
Watson  V.  Merrill  (C.  C.  A.,  8th  Cir.),  14 
Am.  B.  R.  4»53,  136  Fed.  362;  Coke  on  Little- 
ton, 29e-b;  Wood  V.  Partridge,  11  Mass.  492; 
Bordman  v.  Osborn,  23  Pick.  (Mass.)  299. 
It  follows  from  these  principles  that  rent 
accruing  after  the  filing  of  a  petition  in 
bankruptcy  against  the  lessee  is  not  provable 
against  his  bankrupt  estate  as  a  fixed  li- 
ability .  .  .  absolutely  owing  at  the  time 
of  the  filing  of  the  petition,  within  the 
meaning  of  §  68-a  ( 1 )  of  the  bankruptcy  act 
of  1898.    It  is  not  a  fixed  liability,  but  is 


contingent  in  its  nature.  It  is  not  abso- 
lutely owing  at  the  time  of  the  bankruptcy, 
but  is  a  mere  possible  future  demand.  Both 
itj  existence  and  amount  are  contingent  upon 
uncertain  evenfe.'*  Citing  Atkins  v.  Wil- 
cox (C.  C.  A.,  5th  Cir.),  5  Am.  B.  R.  313, 
106  Fed.  595;  also  In  re  Rubel  (D.  C, 
Wis.),  21  Am.  B.  R.  566,  166  Fed.  131;  In 
re  Mahler  (D.  C,  Mich.),  5  Am.  B.  R.  453, 
105  Fed.  428;  In  re  Hays,  etc.,  Co.  (D.  C, 
Ky.),  9  Am.  B.  R.  144,  117  Fed.  879;  In  re 
Amstein  (D.  C,  N.  Y.),  4  Am.  B.  R.  246, 
101  Fed.  706;  In  re  Jefferson  (D.  C,  Ky.), 
2  Am.  B.  R.  206,  93  Fed.  948 ;  In  re  Inman 
&  Co.  (D.  C,  Ga.),  22  Am.  B.  R.  524,  171 
Fed.  185. 

▲  claim  under  a  mining  lease  for  royal- 
ties to  become  due  in  the  future,  which  is 
contingent  upon  the  continuance  of  the 
lease,  and  by  the  terms  of  the  lease  itself 
cease  to  be  due  in  the  event  of  strikes,  car 
shortage,  etc.,  is  not  provable  against  the 
estate  in  bankruptcy  of  the  lessee.  In  re 
Gallagher  Coal  Co.  (D.  C,  Ala.),  29  Am. 
B.  R.  766,  205  Fed.  183. 

Rent  is  contingent  after  an  assignment  for 
benefit  of  creditors  under  which  the  lessors 
have  the  right  to  enter  upon  the  premises 
and  terminate  the  lease,  or  at  their  election 
to  demand  damages.  Cotting  v.  Hooper, 
Lewis  &  Co.,  34  Am.  B.  R.  23,  107  N.  E. 
931. 

854.  Matter  of  Cress-MeCormick  Co.  (Ref., 
Miss.),  26  Am.  B.  R.  464;  In  re  Calon's 
Mfg.  Co.  (D.  C,  Pa.),  24  Am.  B.  R.  609. 
179  Fed.   722. 

865.  Bankr.  Act,  §  63-a  (4). 

860.  Deane  v.  Caldwell,  127  Mass.  242. 

257.  Compare  In  re  Mahler  (D.  C,  Mich.), 
5  Am.  B.  R.  453,  105  Fed.  428. 

868.  In  re  Curtis  (Sup.  Ct.,  La.),  9  Am. 
B.  R.  286,  33  So.  126.  It  was  held  upon 
rehearing  in  this  case  that  the  indorser  on 
notes  given  for  such  rent  was  liable  thereon 
upon  the  theory  that  although  such  notes 
were  not  provable  against  the  bankrupt's 
estate,  the  consideration  was  not  affected 
by  the  bankruptcy  of  the  lessee,  the  non- 
pfovability  of  the  notes  bemg  based  upon 
the  contingent  nature  of  the  claim. 
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modify  the  contingent  character  of  the  claim  and  make  it  provable.^**  Where 
a  receiver  in  bankruptcj  continues  in  occupation  of  leased  premises,  from 
the  filing  of  the  petition  until  the  tenant's  adjudication  as  a  bankrupt,  it 
has  been  held  that  the  landlord  may  prove  for  rent  down  to  the  time  of  the 
adjudication,  as  for  a  debt  founded  upon  an  express  contract.**^  It  has  be^i 
held  that  a  covenant  in  a  lease,  making  the  rent  for  the  entire  period  fall  due 
upon  a  breach  by  the  lease,  creates  a  fixed  liability  within  the  meaning  of 
§  63-a  (1).*^  It  has  also  been  held  that  where  a  lease  gives  a  lien  for  the 
rent  upon  property  on  the  premises  and  such  lien  is  recognized  by  a  State 
statute,  a  claim  for  rent  accruing  after  the  bankruptcy  of  the  tenant  is  prov- 
able against  the  particular  property,  but  not  against  the  general  estate  of  the 
bankrupt.^^  But  it  has  also  been  held  that  a  provision  in  a  lease,  authorizing 
the  landlord  to  re-enter  upon  the  bankruptcy  of  the  tenant,  and  permitting  the 
landlord  to  recover  the  difference  between  the  rent  reserved  and  the  rent 
collected  by  the  landlord  from  other  sources,  does  not  enable  the  landlord  to 
prove  a  claim  for  rent  accruing  subsequent  to  the  bankruptcy  of  the  tenant.** 
If  the  trustee  elects  to  assume  the  lease  and  sell  the  same  and  the  landlord 
acquiesces,  the  trustee  steps  into  the  bankrupt's  shoes,  and  the  question  here 
discussed  will  not  arise.***     The  trustee,  however,  usually  retains  possession 


269.  Claim  for  contribution  by  joint  lessee. 
—  Bankrupt  and  claimant  were  jointly  liable 
on  a  lease  which  had  not  expired  at  the 
time  of  bankrupt's  adjudication.  They  as- 
sumed as  bet^^een  themeelves  a  several  lia- 
bility for  one-half  the  rental  reserved  in  the 
lease,  and,  before  bankruptcy  intervened, 
entered  into  an  agreement  that  claimant 
should  procure,  if  possible,  a  rescission  of 
the  lease  for  which  it  might  pay  a  sum  not 
to  exceed  $100  per  month  for  each  month  of 
the  unexpired  term  and  the  bankrupt  would 
pay  claimant  one-half  the  sum'  so  paid,  or 
agreed  to  be  paid,  by  it  for  such  rescission. 
After  bankrupt's  adjudication  upon  a  volun- 
tary petition,  claimant  paid  the  next  month's 
rent  and  thereafter  paid  the  lessors  a  certain 
sum  and  secured  a  cancellation  of  the  lease. 
Held,  that  a  claim  for  one-half  of  the  isums 
so  paid  by  claimant  was  not  provable,  since 
bankrupt's  liability  therefor  at  the  time 
when  the  petition  was  filed  was  not  due 
and  owing,  but  contingent.  Oolman  Co.  v. 
Withoft  (C.  C.  A.,  9th  Cir.),  28  Am.  B.  R. 
828,  196  Fed.  250. 

260.  Matter  of  Hinckel  Brewing  Co.  (D. 
C,  N.  y.),  10  Am.  B.  R.  4»4,  123  Fed.  942. 
But  see,  contra.  In  re  Adams  (D.  C,  Mass.), 
12  Am.  B.  R.  368.  130  Fed.  381. 

261.  IMatter  of  Pittsburg  Drug  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  227,  234,  164  Fed.  482. 
See  Martin  v.  Orgain    (C.  C  A.,  6th  C?ir.), 

23  Am.  B.  R.  454,  174  Fed.  772. 

868.  In  re  Scruggs  (D.  C.,  Ala.),  ^1  Am. 
B.  R.  94,  205  Fed.  673;  citing  Martin  t. 
Orgain  (C.  C.  A.,  5th  Cir.),  23  Am.  B.  R 
454,  174  Fed.  772. 

868.  Matter  of  Roth  ft  Appel  (D.  C,  N. 
Y.),  22  Am.  B.  R.  504,   174  Fed.   64,  affd. 

24  Am.  B.  R.  588,  181  Fed.  667;  In  re 
Abrams  (D.  C,  Iowa),  29  Am.  B.  R.  690, 
200  Fed.  1005. 


Re-entry  and  recovery  of  damages  in 
case  of  bankruptcy. —  Where  a  U&ndlord's 
claim  was  founded  upon  a  provision  in  hie 
lease  to  bankrupt  that  if  the  tenant  should 
petition  to  be  or  be  declared  bankrupt,  the 
landlord  might  enter  into  and  repossess  the 
premises  and  terminate  the  lease,  in  which 
case  the  tenant  agreed  to  pay  to  the  land- 
lord, as  dantages,  a  sum  which  at  the  time 
of  such  termination  represented  the  differ- 
ence between  the  rental  value  of  the  prem- 
ises and  the  rent  and  other  payments 
therein  named  for  the  residue  of  tiie  term, 
the  claim  was  not  provable,  since  there  was 
no  "fixed  liability  ...  absolutely  due 
and  owing  at  the  time  of  filling  the  peti- 
tion" in  bankruptcy,  the  lease  being  ter- 
minajble  by  the  entry  of  the  landlord,  which 
by  the  terms  of  the  lease  could  not  be  made 
until  after  bankruptcy.  Slocum  v.  SoKday 
(C.  C.  A.,  1st  Cir.),  26  Am.  B.  R.  460,  188 
Fed.  410. 

Claim  against  tenant  for  rent  after  sur- 
render.—  Where  before  the  filing  of  a  peti- 
tion in  bankruptcy  against  a  tenant,  a  levy 
was  made  upon  his  personal  property,  and 
subsequently  the  landlord  accepted  a  surren- 
der of  the  premises,  he  cannot  claim  against 
the  bankrupt  estate  of  the  tenant  for  the 
whole  of  the  unexpired  term  of  the  lease, 
although  it  provided  that  upon  a  levy  against 
the  tenant  the  whole  rent  for  the  unexpired 
portion  of  the  term  should  became  due.  liU^ 
ter  of  Heilbron  Brothers  (D.  C,  Pa.),  85 
Am.  B.  R.  668,  226  Fed.  803. 

864.  Matter  of  Sherwoods,  Inc.  (C.  C.  A., 
2d  Cir.),  31  Am.  B.  R.  769,  210  Fed.  T54;  In 
re  Sapinsky  &  Sons  (D.  C.,  Ky.),  80  Am. 
B.  R.  416,  206  Fed.  523. 

Where  a  bankrupt's  trustee  elects  to  give 
up  the  lease  and  the  landlord's  agent  re- 
enters, but  a^ees  to  permit  the  occupancy 
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for  a  brief  period,  paying  on  a  qtumtum  meruit  basis  meanwhile.^**  Tbe 
principles  applicable  to  rent  due  for  the  occupancy  of  real  property  do  not 
apply  to  the  same  extent  in  the  case  of  a  lease  of  personal  property,  where 
by  the  terms  of  the  lease  the  whole  amount  becomes  due  in  case  of  a  default ; 
in  such  a  case  the  lessor  may  prove  his  claim  for  the  whole  amount  due  as 
a  fixed  liability.*^ 

€.  Debts  outlawed  by  a  statute  of  limitations. —  Such  debts  are  not  provable. 

The  limitation  period  depends  upon  the  law  of  the  State  in  which  the  action 
could  be  brqught.  There  was  some  conflict  on  this  question  under  the  law 
of  1867,  high  authority  holding  that  the  provability  of  such  a  debt  turned  on 
whether  the  statute  of  limitations  urged  against  it  went  merely  to  the  remedy 
or  actually  destroyed  the  obligation.*^  But  the  weight  of  authority  under 
that  law  was  the  other  way.*®  The  cases  under  the  law  of  1898  are  to  the 
same  effect.*^  The  reason  for  this  doctrine  seems  to  be  one  of  abstract  equity. 
Strictly,  an  outlawed  debt  is  within  the  terms  of  §  63-a  (1)  and,  therefore, 
provable.  But,  since  such  a  debt  could  not  have  been  asserted  before  bank- 
ruptcy against  the  objection  of  the  debtor,  the  law  prevents  its  proof  against 
the  other  creditors  and  the  consequent  reduction  of  their  pro  rata  b^  an 
interloper  whose  remedy  has  been  lost  by  his  own  laches,^^  An  insolvent 
person,  intending  to  go  through  bankruptcy,  may  make  an  acknowledgment 
of  an  existing  indebtedness,  the  right  to  recover  which  is  barred  by  the  statute 
of  limitations,  but  against  which  the  statute  has  not  been  pleaded,  so  as  to 


of  the  premises  pendin/y  the  determination 
of  a  controversy  as  to  the  ownership  of  cer- 
tain personal  property  located  on  the  prem- 
ises, the  lease  is  nevertheless  terminated, 
and  the  estate  is  not  liable  for  the  rent.  In 
re  Desmond  A  Co.  (D.  C,  Ala.),  28  Am.  B. 
R.  456,  1»8  Fed.  581. 

Effect  of  landlord's  right  to  re-enter. — 
Where  bankrupt  held  under  a  lease  author- 
izing the  landlord  to  re-enter  upon  default 
In  the  payment  of  rent,  and  providing  that 
bankrupt  ^ould  surrender  the  premises 
upon  breach  of  the  covenant  to  pay  rent, 
and  it  appeared  that  bankrupt  had  de- 
fault^ in  payment  of  rent  before  bank- 
ruptcy intervened,  a  claim  for  rent  accru- 
ing, after  the  filing  of  the  bankruptcy  peti- 
tion is  not  a  debt  due  and  owing  to  the 
landlord  when  the  petition  was  filed,  and 
therefore  is  not  provable  in  the  bankruptcy 
proceedings  of  the  lessee.  In  re  Abrams 
(D.  C,  Iowa),  29  Am.  B.  R.  590,  200  Fed. 
1005. 

Re-entxy  by  landlord;  effect  on  claim. — 
Where,  after  a  tenant's  receiver  in  bank- 
ruptcy had  sold  personal  property  whidi 
was  upon  premises  leased  by  a  bankrupt  for 
one  year,  allowing  the  purchaser  a  reason- 
able time  within  which  to  remove  the  goods, 
the  landlord,  acting  under  a  provision  in 
the  lease,  instituted  ejectment  proceedings 
against  the  purchaser,  wherein  he  declared 
that  the  lease  had  absolutely  ceased  and 
determined,  and  he  was  put  in  possession 
of  the  premises  under  a  writ  issued  in  such 
ejectment  proceedings,  his  claim-  for  rent  for 
the  unexpired  term  of  the  lease  will  be  dis- 
allowed.   South  Side  Trust  Co.  v.  Watson 


(€.  C.  A.,  3d  Cir.),  29  Am.  B.  R.  446,  200 
Fed.  50. 

265.  Matter  of  Frazin  k  Oppenheim  (C. 
C.  A.,  2d  Oir.),  24  Am.  B.  R.  903,  1S3  Fed. 
28.  See  discussion  under  Section  Seventy 
of  this  work,  subtitle  "Trustee  vested  with 
title  of  bankrupt." 

806.  Matter  of  X^aswell-Massey  Co.  ( D.  C, 
N.  Y.),  31  Am.  B.  R.  426,  208  Fed.  571; 
Matter  of  Miller  Bros.  Grocery  Co.  (D.  C, 
Ohio),  31  Am.  B.  R.  430,  208  Fed.  573.  In 
both  cases  contracts  were  under  considera- 
tion whereby  store  apparatus  for  carrying 
parcels  and  cash  was  leased  and  in  which 
it  was  provided  that  in  case  of  default  in 
a  monthly  payment  the  whole  amount  be- 
comes due.  It  appeared  that  such  apparatus 
when  removed  was  substantially  lessened  in 
value.  See  also  In  re  Merwin  &  Willoughby 
Co.  (D.  C,  N.  Y.),  30  Am.  B.  R  485,  206 
Fed.  116. 

267.  In  re  Ray,  Fed.  Cas.  11,589;  In  re 
Shepard,  Fed.  Cas.  12,753. 

268.  In  re  Kingsley,  Fed.  Cas.  7,819;  In 
re  Hardin,  Fed.  Cas.  6,048;  In  re  Cornwall, 
Fed.  Cas.  3,250;  In  re  Reed,  Fed.  Cas.  11,- 
635;  In  re  Koeson,  Fed.  Cas.  10,288. 

269.  In  re  Lipman  (D.  C,  N.  Y.),  2  Am. 
B.  R.  46,  94  Fed.  353:  In  re  Rerfer  (D.  C, 
Minn.),  2  Am.  B.  R.  602,  95  Fed.  804;  In  re 
Watkinson  (D.  C,  Pa.),  16  Am.  B.  R.  245, 
143  Fed.  602;  In  re  Putman  (D.  C.,  Cal.), 
27  Am.  B.  R.  923,  193  Fed.  464. 

270.  In  re  Currier  (D.  C,  N.  Y.),  27  Am. 
B.  R.  597,  192  Fed.  695,  citing  Collier  on 
Bankruptcy  (8th  ed.),  722;  Pace's  Trustee 
V.  Pace.  (Ct.  of  App.,  Ky.),  33  Am.  B.  B. 
834,  172  S.  W.  925. 
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take  the  indebtedness  out  of  the  operation,  of  the  statute,  and  pennit  it  to 
become  the  basis  of  a  provable  claim  in  bankruptcj.^^  It  seems,  too,  that 
bankruptcy  stops  the  running  of  the  time  apd  that  a  debt  may  be  proTen 
within  the  statutory  year,  provided  the  period  of  limitation  expired  after  the 
bankruptcy.^^  However,  under  the  present  bankruptcy  act  an  adjudication 
in  bankruptcy  does  not  suspend  the  running  of  the  general  statute  of  limita- 
tions as  to  provable  claims  for  the  reason  that  such  adjudication  does  not 
put  the  creditor  under  a  legal  disability,  but,  on  the  contrary,  permits  him 
to  proceed  in  the  absence  of  a  stay  issued  by  the  court. ^^  The  statute  of 
limitations  of  the  State  of  the  bankrupt's  residence,  and  in  whidi  he  was 
adjudged  a  bankrupt,  governs  the  rights  of  the  creditors  in  the  administration 
of  the  bankrupt's  estate.^*  Any  creditor  of  the  bankrupt  may  interpose  the 
statute  of  limitations  as  a  defense  against  the  allowance  of  a  claim.^^  It  is 
the  duty  of  a  trustee  to  plead  the  statute  wherever  an  outlawed  claim  is 
presented.^* 

f.  Commissions  of  trustee. — A  claim  for  commissions  and  expenses  incurred 
by  a  trustee,  named  in  a  deed  of  trust  executed  by  a  bankrupt,  in  the  sale  of 
chattels'  thereunder  prior  to  bankruptcy,  is  not  provable  under  this  section.^" 

g.  Crofls-references. —  The  liability  of  an  estate  in  bankruptcy  to  pay  a  gen- 
eral assignee  or  receiver  for  his  services  and  disbursements,  or  his  attomejr, 
or  a  sheriff  proceeding  on  an  execution  or  attachment,  as  well  as  the  priorities 
sometimes  claimed  by  them,  is  considered  under  section  sixty-four. 


•71,  Matter  of  Blankenship  (D.  C,  Cal.); 
33  Am.  B.  R.  766,  220  Fed.  395,  wherein  the 
court  said:  "The  claim  is  mude  by  the 
trustee,  acting  for  the  creditors,  that  the 
renewal  or  rehabilitation  of  a  debt,  under 
such  circumstances,  operates  in  fraud  of  the 
bankruptcy  act,  and  constitutes  such  a  pref- 
erence as  would  suffice  to  render  it  void 
and  of  no  effect.  It  is  true  it  would  seem, 
at  first  blush,  as  if  the  deliberate  acknowledg- 
ment of  an  outlawed  debt,  under  such  cir- 
cunratances,  for  the  mere  purpose  of  making 
it  provable  in  bankruptcy,  would  'be  a  fraud 
upon  the  rights  of  other  creditors,  whose 
claims  had  not  been  outlawed  by  the  force 
of  the  statute,  and  in  this  regard  in  fraud 
of  the  general  object  of  the  biuikmptcy  act. 
This,  however,  would  be  because  of  the  as- 
sumption that  in  the  doing  of  the  thing  is- 
veighed  against,  the  bankrupt  had  thereby 
rendered  a  claim  otherwise  unenforceable,  en- 
forceable against  him.  Such,  however,  could 
result  only  in  the  event  that  the  bankrupt 
had  already  pleaded  the  statute  in  bar  of  the 
indelbtedness,  or  had  determined  so  to  do. 
If,  as  it  must  be  assumed  in  the  case  herein, 
the  bankrupt  had  always  intended  to  pay  the 
just  claim  against  him  and  had  determined 
upon  suit  brought  not  to  interpose  the  special 
defence  permitted  by  statute,  then,  in  the 
making  of  the  acknowledgment  at  the  time 


it  was  made,  in  so  far  as  his  own  personal 
attitude  was  concerned,  he  was  not  dianging 
his  position  either  for  the  worse  or  otherwise. 
In  tills  view  of  the  case,  it  seems  to  me  that 
his  own  conduct  cannot  be  defined  as  in  fraud 
of  the  bankruptcy  act,  and  that,  for  that 
reason,  the  trustee  of  his  estate  should  not  be 
permitted  thus  to  characterize  it.  The  case  is 
much  different,  in  my  judgment,  from  one  in 
which,  for  instance,  an  insolvent  person,  after 
having  defeated  a  claim,  because  of  his  plea 
of  the  statute,  should  thereafter,  and  in  con- 
templation of  bankruptcy,  attempt  to  re- 
habilitate the  claim,  merely  that  the  owner 
thereof  nright  participate  as  against  other 
lawful  creditors." 

«72.  In  re  Eldridge,  Fed.  Cas.  4.331. 
Contra :  Nichols  v.  Murray,  Fed.  Caa  10,223. 

273.  Simpson  v.  Tootle,  etc.,  Co.  (Sup. 
Ct.,  Okla.),  32  Am.  B.  R.  561.  141  Pac.  448. 

874.  Hargadine,  etc..  Dry  Goods  Oo.  ▼. 
Hudson  (C.  C.  A.,  8th  Cir.),  10^  Am.  B.  R. 
226.   122  Fed.  232,  affg.   6   Am.  B.  R.   657. 

876.  In  re  Lafferty  (D.  C,  Pa.),  10  Am. 
B.  R.  290,  122  Fed.  558;  In  re  Kingsley, 
Fed.  Ois.  7,819. 

876.  In  re  Wooten  (D.  C,  N.  Car.),  9  Am. 
B.  R.  247,  118  Fed.  670. 

877.  In  re  Standard  Dairy  and  Ice  Co. 
(Sup.  Ct.,  Dist.  Columbia),  20  Am.  B.  R. 
321. 


SECTION     SIXTY-FOUR. 


DEBTS  WmCH  HAVE  PRIORITY. 

§  64.  Debts  which  have  Priority. — a  The  court  shall  order  the 
trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district,  or  municipality  in  advance  of 
the  payment  of  dividends  to  creditors,  and  upon  filing  the  receipts  of 
the  proper  public  oflBcers  for  such  payment  he  shall  be  credited  with 
the  amount  thereof,  and  in  case  any  question  arises  as  to  the  amount 
or  legality  of  any  such  tax,  the  same  shall  be  heard  and  determined 
by  the  court 

6  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be 
paid  in  full  out  of  bankrupt  estates,  and  the  order  of  payment  shall 
be  (1)  the  actual  and  necessary  cost  of  preserving  the  estate  subse- 
quent to  filing  the  petition;  (2)  the  filing  fees  paid  by  creditors  in 
involuntary  cases,  and,  where  property  of  the  bankrupt,  transferred 
or  concealed  by  him  either  before  or  after  the  filing  of  the  petition, 
shall  have  been  recovered  for  the  benefit  of  the  estate  of  the  bankrupt 
by  the  efforts  and  at  the  expense  of  one  or  more  creditors,  the  reason- 
able expenses  of  such  recovery;*  (3)  the  cost  of  administration,  includ- 
ing the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter 
provided  by  the  laws  of  the  United  States,  and  one  reasonable 
attorney's  fee,  for  the  professional  services  actually  rendered,  irre- 
spective of  the  number  of  attorneys  employed,  to  the  petitioning 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases 
while  performing  the  duties  herein  prescribed,  and  to  the  bankrupt 
in  voluntary  cases,  as  the  court  may  allow;  (4)  wages  due  to  workmen, 
clerks,  traveling  or  city  salesmen  f  or  servants  which  have  been  earned 
within  three  months  before  the  date  of  the  commencement  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant;  and  (5) 
debts  owing  to  any  person  who  by  the  laws  of  the  States  or  the  United 
States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition  being  set  aside, 
or  a  discharge  revoked,  the  property  acquired  by  the  bankrupt  in 


^Amendment  of  1903  in  italics. 

f  Amendment  by  Act  of  June  15,  1906. 
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addition  to  his  estate  at  the  time  the  composition  was  oonfirmed 
or  the  adjudication  was  made  shall  be  applied  to  the  payment  in  full 
of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good 
faith,  while  such  composition  or  discharge  was  in  force,  and  the 
residue,  if  any,  shall  be  applied  to  the  payment  of  the  debts  which  were 
owing  at  the  time  of  the  adjudication. 


Analogous  provisioiu:     In  U.  S.:     Act  of  1867,  §  28,  R.  S.,  S  5101;  Act  of  1841,  S  5;  Act  of 
1800,  §  62. 
In  Eng.:     Preferential  Payments  in  Bankruptcy  Act  of  1888,  §  1. 
Cross-references:     To  the  law:     Composition,  confirmation,  and  setting  aside  confirmation, 
H  12,  13. 
Discharge,  when  granted,  $  14;  when  revoked,  §  15;  debts  not  affected  by  discharge. 

I  17. 
Preservation  of  estate,  duties  of  trustees,  $  47. 
Compensation  of  trustees,  receivers  and  marshals,  $  48. 
Duty  of  clerk  to  coUect  and  account  for  fees,  §  51. 
Filing  fee  of  clerk;  fees  of  marshal,  S  52. 
Proof  of  claims  of  secured  and  priority  creditors,  S  57-e;  debts  owing  to  United 

States,  State  or  municipality,  {  57- j. 
Expenses  of  administering  estates,  allowance,  {  62. 
Provable  debts;  claims  for  taxable  costs,  §  63-a(2)  (3). 
Dividends  on  claims  not  entitled  to  priority,  §  65-a. 
To  the  General  Orders:     Indemnity  for  expenses,  when  required,  X. 
Costs  in  contested  adjudications,  XXXIV. 


SYNOPSIS  OF  SECTION. 
DEBTS  "WHICH   HATH  PRIORITY. 

I.  Priorities  in  General,  987. 

a.  Comparative  legislation^  987. 

b.  Constradion  of  section^  988. 

c.  Priorities  versus  liens,  988. 

d.  Debts  due  the  United  States,  990. 

e.  Order  of  priority,  990. 

(1)  In  general,  990. 

(2)  Trust  funds,  990. 

f.  Practice,  991. 

n.  Payment  of  Taxes,  992. 

a.  In  general,  992. 

b.  Construction  and  effect,  992. 

c.  Federal  courts  to  determine  que^ions,  993. 

d.  Taxes  not  debts  and  need  not  be  proved,  994.    v 

e.  Payment  out  of  proceeds  of  sale,  995. 

f .  Taxes  entitled  to  priority,  996. 

(1)  In  general,  996. 

(2)  Local  assessments;  water  rents,  997. 

(3)  License  fees,  franchise  and  corporation  taxes,  997. 
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n.  Payment  of  Taxes — Continued. 

g.  Right  to  sybrogation  upon  paymem  o,  taxes,  998. 

h.  Taxes  accrued  since  proceedings  were  instituted,  999. 

i.  Interest  an  taxes  and  penalties,  999. 

j.  lUustrative  oases,  999.  , 

m.  Preserving  Estate;  Filing  Fees,  1000. 

a.  Cosi  of  preserving  the  estate,  1000. 

(1)  In  gbneral,  1000. 

(2)  expensbb  of  creditobs  in  bbcovebino  property,  1000. 

b.  Filing  fees  in  inooluntary  cases,  1001. 
IV.  Cost  of  Administration,  1002. 

a.  In  general,  1002. 
•    b.  Witness  fees  and  mileage,  1002. 

c.  Attorney's  fees,  1002. 
V.  Payment  of  Wages,  1005. 

a.  In  general,  1005. 

b.  Construction  and  effect,  1005. 

c.  Assignee  of  claim  for  wages,  1006. 

d.  When  services  performed,  1008. 

e.  Persons  entitled  to  priority,  1009. 

(1)  Workmen,  clerks  or  servants,  1009. 

(2)  Traveling  or  city  salesmen,  1012. 
VI.  Debts  Entitled  to  Priority  mider  State  Laws,  1013. 

a.  In  general,  1013. 

b.  Liens  under  State  Laws  and  bankrupt  act,  1013. 

c.  Priority  oj  debts  due  the  Stale,  1017. 

d.  Conflicling  or  overlapping  State  priorities,  1017. 

e.  Liens,  1018. 

f .  Attorney's  liens,  1018. 

g.  Fees  and  expenses  of  general  assignee  and  receivers  and  their  attorneys,  1019. 
h.  Sheriff's  fees,  1020. 

i.  Sheriff's  di^mrsements,  1021. 
j.  Other  iUv^ative  cases,  1021. 


I.  PRIORITIES  IN  GENERAL. 

a.  Comparative  legislation. —  The  list  of  debts  entitled  to  priority  has 
increased  with  each  successive  bankruptcy  law.  That  of  England,  in  sub- 
stance, gives  priority  of  payment  to  (1)  the  costs  of  administration,  (2)  taxes, 
(3)  wages  to  a  limited  amount  within  a  limited  time,  and  (4)  rent  where 
the  landlord  has  distrained  the  bankrupt's  goods.^  Our  law  of  1800  merely 
saved  debts  due  the  United  States ;  that  of  1841  added  debts  for  labor  within 
six  months  to  the  amount  of  $25.^  The  law  of  1867  provided  five  classes  of 
priority  debts:  (1)  Costs  of  suits  in  the  proceeding  and  for  preserving  the 
estate;  (2)  debts  and  taxes  due  the  United  States;  (3)  debts  and  taxes  due 
the  States;  (4)  wages  to  an  operative,  clerk  or  house-servant  not  to  exceed 

1.  See  S  1;  Preferential  Paymenta,  Engliflb  2.  See  "Analogous  Provisions/'  ante. 
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$50  for  labor  performed  within  six  months;    (5)   priorities  given  by  the 
laws  of  the  United  States.*    The  present  act  goes  much  further. 

b.  Constmctiaa  of  ieetion« — The  federal  courts  have  construed  the  priority 
provisions  of  the  bankrupt  act  with  a  fair  degree  of  liberality,*  but  subsection  a 
must  be  strictly  construed  when  it  would  inure  to  the  benefit  of  a  particular 
creditor,   and  not  to  a  municipality.* 

c.  Priorities  vemu  liens. — Many  cases  seem  to  hold  the  broad  doctrine  that 
these  priorities  are  superior  to  valid  liens.*  This  may  be  doubted;^  even 
where  property  vested  in  the  trustee  is  sold  free  and  clear  of  incumbrances. 
Section  64-b  has  been  construed  as  referring  to  the  disbursement  of  the  pro- 
ceeds of  unincumbered  property,  and  not  to  the  proceeds  of  property  incum- 
bered by  valid  liens.®  It  has  also  been  held  that  subdivisions  (4)  and  (5) 
of  §  64rb  relate  exclusively  to  the  subject  of  the  right  to  priority  of  payment 
arising  among  those  whose  claims  would,  in  the  absence  of  such  subdivisions, 
stand  on  terms  of  equality  before  the  law  as  general  unsecured  claims,  and 


S.  Act  of  1867,  fi  28,  R.  S.»  S  5101. 

4.  In  re  Jones  (D.  C,  Mich.),  18  Am.  B.> 
R.  206,  151  Fed.  108. 

Liberal  constmction  as  to  priority  of 
daim  for  taxes. —  The  cases  of  City  of  Chat- 
tanooga ▼.  Hill  (C.  C.  A.,  6th  Cir.),  15  Am. 
B.  R.  195,  139  Fed.  600,  71  C.  C.  A.  684, 
and  State  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  63,  64,  51  L.  Ed.  91, 
27  Sup.  Ct.  19,  fairly  illustrate  this  tendency. 
In  the  case  first  cited,  the  circuit  court  of 
appeals  held  that,  under  §  64-a,  taxes  as- 
sessed against  land  have  priority,  although 
the  land  on  which  the  taxes  were  assessed 
never  came  into  the  hands  of  the  hankrupt 
trustee.  In  the  second  case  cited,  the  Su- 
preme Court  held  that,  under  the  same  {  64-a, 
franchise  fees  owing  hy  a  corporation  to  the 
State  of  New  Jersey,  under  whose  laws  it  was 
created,  have  priority  as  taxes  owin|^  to  a 
State,  although  the  bankrupt  corporation  did 
no  business  in  New  Jersey,  and  although  by 
such  construction  of  the  bankrupt  act  pref- 
erence was  given  to  the  State  of  Xew  Jersey 
over  creditors  who  dealt  with  the  corpora- 
tion at  its  place  of  business. 

5.  In  re  Broom  (D.  C,  N.  Y.),  10  Am. 
B.  R.  427,  123  Fed.  639.  See  also  In  re 
Parker,  Fed.  Cas.  10,719. 

6.  For  instance:  See  In  re  Coffin  (Ref., 
Tex.),  2  Am.  B.  R.  344;  In  re  Byrne  (D.  C, 
N.  y. ) ,  3  Am.  B.  R.  268,  97  Fed.  762 ;  In  re 
Tebo  (D.  C,  W.  Va.),  4  Am.  B.  R,  235,  101 
Fed.  419,  holding  that  costs  of  administra- 
tion are  a  prior  lien  upon  the  assets  of  the 
bankrupt's  estate,  and  take  precedence  of 
specific  liens  thereon;  also,  that  wages  due 
to  workmen,  clerks,  etc.,  take  precedence  over 
other  specific  liens. 

Priority  of  laborers'  lien  under  Washington 
statute. —  Under  section  1162  of  Rem.  A  Bal. 
Code  of  Washington,  providing  that  "every 
person  performing  labor  upon,  or  who  shall 
assist  m  obtaining  or  securing  saw-logs, 
spars,  piles  ♦  ♦  ♦  shall  have  a  lien  upon 
the  same  for  the  work  or  labor  done  ♦  ♦  • 
whether  *  *  *  at  the  instance  of  the 
owner  of  the  same  or  his  agent,"  liens  filed 
by    laborers,    employed    by    a    purchaser    of 


timber  under  a  contract  that  title  thereto 
should  remain  in  the  grantor  until  full  pay- 
ment of  the  purchase  price,  are  entitled  to 
priority  over  the  Hen  of  the  grantor.  Matter 
of  Little  Elk  Logging  Co.  (D.  C,  Wash.), 
33  Am.  B.  R.  692,  218  Fed.  142. 

7.  Compare  In  re  Frick  (Ref.,  Ohio),  1 
Amc.  B.  R.  719,  holding  thai,  where  the  prop- 
erty of  a  bankrupt  is  mortgaged  to  the  fiul 
extent  of  its  value  and  there  are  no  other 
funds  to  pay  the  debts  of  the  bankrupt,  the 
claim  of  an  attorney  for  services  rendered  to 
the  bankrupt  and  the  wages  earned  by  work- 
men within  the  three  months'  period  do  not 
have  priority  of  payment  over  the  lien  of 
such  mortgage;  In  re  McConnell,  Fed.Xas. 
8,712;  In  re  Hambright,  Fed.  Cas.  5,973; 
Gardner  v.  Cook,  Fed.  Cas.  6,226. 

8.  Matter  of  Meis  (Ref.,  Ky.),  18  Am.  B. 
R.  104.    See  Am.  Bankr.  Dig.  S  860. 

Pnority  subject  to  liens. —  Section  64-b, 
providing  for  the  order  of  distribution  of 
bankrupt's  funds  has  no  reference  to  lien 
debts,  but  refers  to  the  distribution  of  the 
funds  not  subject  to  lien  anwng  non-lien 
creditors.  Where  property  is  sold  for  an 
amount  in  excess  of  the  lien  debt,  the  bal- 
ance of  the  proceeds  may  be  distributed 
among  non-lien  creditors  under  this  section. 
The  bankruptcy  act  does  not  displace  or  in- 
validate bona, fide  liens  upon  the  property 
of  the  bankrupt.  It  declares  null  and  void 
liens  that  were  given  or  accepted  in  fraud 
of  the  Act,  but  aU  liens  given  or  accepted  in 
good  faith  and  not  in  contemplation  of  bank- 
ruptcy nor  in  fraud  of  the  Act  are  entitled 
to  recognition  and  payment  in  acoordanoe 
with  the  law  creating  them.  Lott  v.  Sal9- 
bury  (C.  C.  A.,  4th  Oir.),  37  Am.  B.  R.  796. 

The  provisions  of  this  section  with  relation 
to  the  payment  of  taxes,  costs,  filing  fees, 
costs  ot  administration,  wages  due  to  em-^ 
ployees,  and  debts  owing  to  any  person  en- 
titled to  priority,  all  pertain  to  the  general 
assets  of  the  estate,  and  have  no  relation  to 
property  which  by  reason  of  liens  never  be- 
came any  part  of  the  bankrupt  estate.  Mat- 
ter of  Hosmer  (D.  C,  la.),  37  Am.  B.  R.  464, 
233  Fed.  318. 
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that  such  subdiviBions  have  no  reference  whatever  to  the  subject  of  lieus.^ 
But  the  costs  of  administration  have  been  construed,  upon  equitable  grounds, 
to  be  entitled  to  priority  of  payment,  even  out  of  the  proceeds  of  property 
incimibered  by  valid  liens/^  But  only  such  costs  as  are  necessarily  incident 
to  the  preservation  of  the  estate,  its  conversion  into  money  and  payment 
thereof  to  lienors  are  entitled  to  priority.^^  It  is  true  that  the  whole  estate  is 
or  may  be  marshaled  and  administered  and  liens  paid  through  the  trustee. 
But  the  rule  that  the  bankrupt's  assets  come  to  his  trustee  charged  with  aU 
bona  fide  liens,^  even  if  within  the  four  months'  period,  seems  to  n^ative 
the  doctrine  of  the  cases  cited  at  the  beginning  of  this  paragraph.  The 
question  is  often  one  of  extreme  difficulty.  Equity  may  step  in  and  charge 
against  property  affected  by  liens  the  "  cost  of  preserving "  it,  or  a  propor^ 
tionate  rfiare  of  the  "  attorney's  fee " —  this,  however,  only  on  a  showing  that 
his  service  was  beneficial  to  the  property  of  lie  lienor — but  equity  presumably 
will  not  declare  the  "  filing  fees "  or  "  wages "  or  "  State  priorities  "  superior 
to  valid  liens.      The  lien  creditor  is  prior  in  right,  and  should,  therefore. 


9.  Effect  of  priorities  on  Hem. —  In  the 
case  of  In  re  Yoke  Vitrified  Brick  Co.  (D. 
C,  Kan.),  26  Am.  B.  B.  18,  180  Fed.  235, 
Judge  Pollock  said :  **  It  was  in  contempla- 
tion of  the  lawmaking  power  that  estates 
passing,  as  of  the  date  of  the  adjudication, 
to  the  trustees  in  Ibankruptcy,  would  be  cov- 
ered and  affected  by  fixed  and  valid  liens 
resting  thereon.  Hence,  for  the  protection  of 
those  holding  such  valid  liens,  and  lest  the 
rights  of  sucn  lienholders  should  become  con- 
founded with  the  rights  of  those  holding  gen- 
eral unsecured  demands  a^inst  the  estate 
which  had  been  accorded  priority  in  payment 
by  the  provisions  of  |  64-d  of  the  act,  it  was 
provided  in  §  67-d,  in  effect,  that  nothing 
appearing  elsewhere  in  the  act  itself,  no  mat- 
ter how  general  and  comprehensive  the  lan- 
guage employed  might  be,  should  affect  the 
validity,  extent,  or  operation  of  such  liens. 
However,  anything  inhering  in  the  general 
principles  of  equity  or  the  law,  such,  for  ex- 
ample, as  the  duty  of  the  property  to  con- 
tribute its  just  proportion  of  the  expense  of 
government,  or  to  pay  its  pro  rata  share  of 
the  expenses  incurred  in  the  preservation  of 
the  estate,  and  such  like  matters,  remain  still 
enforceable  against  the  estate,  although  cov- 
ered by  fixed  liens  and  against  the  consent 
of  the  holder  of  such  liens,  for  such  expenses 
are  incurred  for  the  protection  of  the  lien- 
holder  and  are  enforceable  for  that  reason 
and  not  because  embodied  in  the  act.  This 
is  the  conclusion  reached  In  re  Cramond  ( D. 
C,  N.  Y.),  17  Am.  B.  R.  22,  146  Fted.  966, 
and^  notwithstanding  decisions  apparently  to 
the  contrary,  I  am  convinced  is  the  true  con- 
struction of  the  act." 

10.  Where  a  mortgagee  invokes  the  juris- 
diction of  the  bankruptcy  court  to  enforce 
his  lien,  a  reasonable  fee  for  the  attorney 
of  the  bankrupt,  as  part  of  the  costs  of  ad- 
ministration, is  entitled  to  priority  of  pay- 
ment out  of  the  proceeds  of  a  sale  of  the 


mortgaged  property.    Matter  of  Mela  (Bef., 
Ky.),  18  Am.  B.  R.  104. 

11.  Matter  of  Ranch  (D.  C,  Va.),  36  Am. 

B.  R.  75,  226  Fed.  992. 

18.  Yeatman  v.  Savings  Inst.,  95  U.  S. 
764,  24  L.  Ed.  589.  See  also  Am.  B.  R. 
Dig.  I  337. 

Liens  first  paid.-— Judge  Ray  says  in  Re 
Cramond  (D.  C,  N.  Y.),  17  Am,  B.  R.  22, 
38,  145  Fed.  966:  **  Liens  on  the  property  of 
the  bankrupt,  not  void  or.  voidable  under 
some  provision  of  the  law,  whether  obtained 
and  created  by  express  contract  or  by  virtue 
of  compliance  with  the  lien  law  of  a  state, 
since  the  amendment  to  the  act,  are  first  to 
be  paid  (excepting  taxes)  subject  to  abate- 
ment for  commissions  expressly  allowed  to 
referees  and  trustees  on  all  sums  disbursed 
to  creditors  in  the  one  case  and  to  any  one 
in  the  other." 

The  trustee  in  bankruptcy  is  vested  with 
no  better  right  or  title  to  the  bankrupt's 
property  than  belonged  to  the  bankrupt  at 
the  time  when  the  trustee's  title  accrued. 
York  Manufacturing  Co.  v.  Cassell,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  782,  26 
Sup.  Ct.  481,  revg.  14  Am.  B.  R.  52,  135  Fed. 
52. 

Wages  of  workmen,  clerks,  etc.,  of  bank- 
rnpt,  which,  in  addition  to  the  prioritv 
given  by  {  64-b(4)  of  the  bankruptcy  act, 
are  given  priority  by  the  laws  of  the  State 
over  every  other  debt  or  claim  in  receiver- 
ship or  assignment  proceedings,  are  not  en- 
titled to  priority  of  payment  out  of  the 
proceeds  derived  from  a  sale  of  the  property 
of  the  estate  over  those  having  valid,  fixed 
liens  on  such  property  at  the  date  of  the 
adjudication,  for  the  reason  that  f  67-d  of 
the  bankruptcy  act  provides  that  such  liens 
shall  not  be  affected  by  the  provisions  of 
the  act.    In  re  Yoke  Vitrified  Brick  Co.  (D. 

C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235. 
See  also  In  re  Proudfoot  (D.  C,  W.  Va.), 
23  Am.  B.  R.  106,  173  Fed.  733. 
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unless  directly  benefited  by  the  acts  or  disbursements  for  which  priority  is 
claimed,  be  prior  in  distribution.** 

d.  Debts  due  the  United  States.^* —  These  are  entitled  to  priority  of  payment. 
This  follows  from  §  3466  of  the  Revised  Statutes,"  though  ihe  words  are 
somewhat  general.  It  even  seems  that  the  United  States  need  not  prove  its 
debt,"  and  that  the  doctrine  of  laches  does  not  apply,  any  more  than  to  any 
other  sovereign."  Hence,  §  3467,  which  makes  the  trustee  personally  liable, 
if,  with  notice,  he  fails  to  pay  a  debt  due  the  United  States."  Being  a  debt, 
the  order  of  payment  is  next  after  "wages  due  workmen,  clerks  or  servants, 
which  have  been 'earned  within  three  months  before  the  date  of  the  commence- 
ment of  proceedings.*'^ 

c.  Order  of  priority^ — (l)  In  general. —  The  words  "order  of  payment" 
clearly  indicate  that,  after  taxes,  priority  debts  must  be  paid  in  the  order 
indicated  in  subsection  b.  If  there  is  not  sufficient  to  pay  all  priority  debts, 
the  last  class  in  order  abates  first.  If  priority  debts  of  a  given  class,  as  those 
specified  in  subdivision  (3),  must  abate  in  part;  the  order  between  each  of 
them  is  fixed  by  general  equity  rules.^  Taxes,  costs^  and  expenses  of  admin- 
istration have  priority  over  dower.** 

(2)  Teust  funds.^ — If  property  held  by  the  bankrupt  in  trust  passes  to 
the  trustee  in  bankruptcy  it  will  be  subject  to  the  interest  of  the  beneficiaries 
therein;  but  such  beneficiaries  will  not  be  entitled  to  priority  of  payment 
unless  they  can  trace  the  trust  property,  in  its  original  or  some  substituted 
form,  in  tiie  estate  which  comes  into  the  hands  of  tibe  trustee.^     Money  due 


18.  Conipare,  generally,  diacuBsion  under 
Sections  fiizty-eeyen  and  Seventy  of  this 
work. 

14.  See  also  Am.  B.  R.  Dig.  §  876. 

16.  U.  S.  y.  Fisher,  2  Cranch  358;  Lewis 
▼.  U.  S.,  92  U.  S.  618,  23  L.  Ed.  618;  In  le 
Rosey,  Fed.  Caa.  12,066;  U.  S.  ▼.  Griswold, 
8  Fed.  496.  See  also  Matter  of  Bologh  (D. 
C,  N.  Y.),  26  Am.  B.  R.  726,  720,  186  Fed. 
825. 

18.  XJ.  S.  ▼.  Murphy,  16  Fed.  689;  In  re 
Huddell,  47  Fed.  206;  Lewis  v.  U.  S.,  92 
U.  S.  618,  23  L.  Ed.  613. 

Proof  of  debt  is  not  required  where  the 
debt  is  due  the  United  States.  Section  64-b 
(6)  is  tn  pari  materia  with  U.  S.  Rev.  State., 
§1  3466  and  3467,  and  adds  nothing  to  the 
rights  given  by  those  sections  nor  takes  any- 
thing away.  In  re  Stoever  (D.  C,  Pa.), 
11  Am.  B.  R.  345,  127  Fed,  394. 

17.  Cooke  V.  U.  S.,  91  U.  S.  389,  23  L.  Ed. 
237;  Hart  v.  U.  S.,  95  U.  S.  316,  24  L.  iiki. 
479.  It  is  a  long  and  firmly  established  rule 
that  the  sovereign  is  not  bound  by  a  statute 
of  limitations  in  which  it  is  not  named,  and 
the  provision  of  the  bankrupt  act  requiring 
a  claim  to  be  proved  withm  a  year  is  a 
plain  limitation  on  the  creditor's  remedy. 
In  re  Stoever  (D.  C,  Pa.),  11  Am.  B.  R.  346, 
349,  127   Fed.  394. 

18.  U.  S.  V.  Barnes,  31  Fed.  705. 

19.  Guarantee  Title  &  Trust  Co.  ▼.  Title 
Ouarantv  &  Surety  Co..  224  U.  S.  152,  27 
Am.  B.  "R.  873,  56  L.  Ed.  706,  32  Sup.  Ct. 
457,  revg.  23  Am.  B.  R.  340,  174  Fed.  386, 
which  reversed  "22  Am.  B.  R.  851. 

80.  In  re  Burite  (Ref.,  Ohio),  6  Am.  B. 
R.  502.     For  the  order  of  priority  and  the 


apportionment  of  an  estate  insuflkient  to 
pay  preferred  claims,  see  Matter  of  Grignard 
Lith.  Co.  (D.  C,  K.  Y.),  19  Am.  B.  R.  748. 
166  Fed.  699. 

Where  the  assets  of  a  bankmpt  tenant  oon- 
sist  of  the  proceeds  of  the  sale  of  goods, 
and  book-accounts,  and  claims  for  rent  and 
for  wages  are  sufficient  to  exhaust  both  funds, 
while  the  rent  can  only  be  paid  out  of  the 
proceeds  of  the  sale  of  goods  the  wages  must 
first  exhaust  the  book-accounts  and  take  the 
balance  only  out  of  the  other  fund.  Matter 
of  Gerrow  (D.  C,  Pa.),  37  Am.  B.  R.  14, 
233  Fed.  841. 

81.  In  re  Forbes  (Ref.,  Ohio),  7  Am.  B.  R. 
42,  holding  that  the  wife  of  a  bankrupt  is 
entitled  to  her  inchoate  right  of  dower  in 
his  real  estate,  and  if  she  consents  to  the 
sale  of  the  same  free  from  her  dower,  she 
is  entitled  to  the  value  of  such  dower  as 
fixed  by  the  laws  of  the  State  of  the  bank- 
rupt's residence. 

88.  See  also  Am.  B.  R.  I^.  S  882. 

83.  Deere  Plow  Co.  v.  McDavid  (C  C.  A., 
8th  Cir.),  14  Am.  B.  R.  653,  137  Fed.  802: 
Matter  of  See   (C.  C.  A.,  2d  Cir.),  31  Am. 

B.  R.  360,  209  Fed.  172;  Matter  of  Mclntyre 
&  Co.  (C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  487, 
221  Fed.  232;  Macy  v.  Roedenbeck  (C.  C.  A., 
8th  Cir.),  36  Am.  B.  R.  31,  227  Fed.  346. 

Beneficiary  of  trust  fund. —  In  the  case 
of  SpcJcane  Co.  v.   First  Nat.  Bank,  16  C. 

C.  A.  SI,  68  Fed.  979,  in  disposing  of  a 
similar  question,  the  court  said:  "We  are 
unable  to  assent  to  the  proposition  that, 
because  a  trust  fund  has  been  used  by  the 
insolvent  in  the  course  of  his  busineas,  the 
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from  a  bankrapt  as  trustee,  and  which  cannot  be  distinguished  from  any 
other  money  in  his  possession  or  under  his  control,  or  which  is  due  from  him 
only  because  he  has  used  trust  funds  for  his  own  purposes,  or  has  otherwise 
misapplied  them,  cannot  be  considered  as  property  held  by  the  bankrupt  in 
trust.^ 

f.  Practice. —  Priority  should  be  specifically  claimed.^  This  is  usually 
done  by  a  sentence  to  tibat  effect  and  giving  the  grounds  of  the  claim,  inserted 
in  the  proof  of  debt.  If  not  claimed,  it  will  be  deemed  waived;  though 
amendment  setting  up  the  claim  will  usually  be  allowed.  It  is  not  lost  even 
if  a  claim  is  not  made  until  after  the  first  dividend  ;^  nor  although  the  claim 
of  priority  is  not  made  until  after  the  expiration  of  a  year  from  the  date  of 
the  adjudication,  and  the  claimant  voted  at  the  election  of  trustee.-^  It  has 
been  held  that  the  filing  of  an  unsecured  claim,  without  asserting  any  right 
of  priority,  does  not  estop  the  claimant  from  thereafter  setting  up  his  right, 
even  after  receiving  a  dividend  on  the  claim,  in  the  absence  of  proof  that  the 
trustee  was  misled  or  the  estate  Jnjured  by  the  delay  in  asserting  the  alleged 
priority.^®  It  is  not  suflieient  to  state  in  the  proof  of  claim,  that  the  debt 
therein  mentioned  is  "preferred"  or  is  "a  preferred  claim.^'®  The  act  does 
not  contemplate  that  taxes  assessed  upon  the  bankrupt's  real  property,  and 
which  are  matters  of  public  record,  shall  be  proved  like  an  ordinary  debt.** 


general  creditors  of  the  estate  are  by  that 
amount  benefited,  and  that,  therefore,  equi- 
table considerations  require  that  the  owner 
of  the  trust  fund  be  paid  out  of  the  estate 
to  their  postponement  or  exclusion.  •  ♦  ♦ 
Both  the  settled  principles  of  equity  and  the 
weight  of  authority  sustain  the  view  that 
the  plaintiff's  right  to  establish  his  trust 
and  recover  his  fund  must  depend  upon  his 
ability  to  prove  that  his  property  is  in  its 
original  or  a  substituted  form  in  the  hands 
of  the  defendant." 

24.  In  re  Dorr  (C.  C.  A.,  9th  Cir.),  28 
Am.  B.  R.  605,  196  Fed.  292,  citing  In  re 
Richard  (D.  C,  Tenn.),  4  Am.  B.  R.  700, 
104  Fed.  792;  In  re  Marsh  (D.  C,  Conn.), 
8  Am.  B.  R.  676,  116  Fed.  396;  In  re  Mul- 
ligan (D.  €.,  Mass.),  9  Am.  B.  R.  8,  116  Fed. 
715. 

25.  Landlord's  claim  for  rent  in  arrean. — 
Where,  in  Pennsylvania,  a  landlord  makes 
no  objection  to  a  sale  in  bulk  of  a  bank- 
rupt tenant's  liquor  license,  stock,  fixtures 
and  lease  and  accepts  the  purchaser  as  ten- 
ant, and  permits  him  to  occupy  the  premises 
as  the  bankrupt's  successor  under  the  lease 
the  landlord's  claim  for  priority  of  payments, 
from  the  proceeds  of  sale  for  a  balance  of 
rent  which  had  accrued  before  the  filing  of 
the  petition  in  bankruptcy  against  the  bank- 
rupt wiH  be  disallowed.  In  re  McFadgen 
(D.  C,  Pa.),  19  Am.  B.  R.  481,  156  Fed. 
715;  Kayser  v.  Wessel  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R.  126,  128  Fed.  221. 

86.  In  re  Scott  (D.  C,  Tex.),  2  Am.  B.  R. 
324,  96  Fed.  607,  holding  that  the  fact  that 
the  claim  for  an  attorney's  fee  was  not  pre- 
sented until  after  the  declaration  of  the  nrst 
dividend  does  not  destroy  its  right  to  priority 
of  payment  out  of  any  funds  on  hand  when 
the  claim  is  properly  proved  and  allowed. 


S7.  TimA  to  cUim  priority  under  State 
laws.— Creditors  who  establish  claims  giv- 
ing them  a  preference  in  the  distribution  of 
assets  by  virtue  of  a  statute  giving  priority 
to  those  who  shall  furnish  materials  or  sup- 
plies to  manufacturing  corporations  doing 
business  in  the  State,  are  entitled  to  priority 
of  payment,  though  they  make  no  special 
claim:  therefor  until  after  the  expiration  of 
the  year  from*  the  date  of  the  adjudication 
i»  bankruptcy,  though  inadvertently  they 
voted  at  the  election  for  trustee,  without  oo- 
jection.  In  re  Ashland  Steel  Co.  (C.  C.  A., 
6th  Cir.),  21  Am.  B.  R.  834,  168  Fed. 
679. 

88.  Wuerpel  v.  Commercial,  etc.,  Bank  (C. 
C.  A.,  5th  Cir.),  38  Am.  B.  R.  223,  238 
Fed.  269. 

29,  In  re  Dunn  (D.  C,  N.  Y.),  26  Am. 
B.  R.  103,  181  Fed.  701,  so  holding  in  re- 
spect to  a  claim  which  merely  stated  that 
it  is  for  ''wages  due  deponent  as  clerk  and 
manager  and  is  a  preferred  claim ; "  the 
claim  should  have  shown  that  such  wages 
were  earned  in  the  employ  of  the  bankrupt 
within  three  months  before  the  commence- 
ment of  bankruptcy  proceedings. 

SO.  In  re  Cleanfast  Hosiery  Co.  (Ref.,  N. 
Y.),  4  Am.  B.  R.  702;  In  re  Prince  &  Walter 
(D.  C,  Pa.),  12  Am.  B.  R.  676,  131  Fed. 
546;  In  re  Harvey  (D.  C,  Pa.),  10  Am.  B. 
R.  567,  122  Fed.  745,  holding  that  the  adjudi- 
cation  of  an  owner  of  real  estate  does  not 
affect  the  lien  of  a  municipality  for  unpaid 
taxes  nor  impose  upon  the  city  the  duty 
of  proving  its  claim  as  an  ordinary  cre<litor 
must  do,  but  the  amount  of^the  taxes  must 
be  paid  out  of  the  fund  realized  at  a  trus^ 
tee's  sale  of  the  property  in  advance  of  pay- 
ment of  dividends  to  creditors. 
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All^ationa  in  a  petition  relating  to  an  allied  priority  are  not  to  be  taken 
as  prima  facie  true,  for  the  purpose  of  establishing  such  priority,  in  the 
absence  of  evidence  for  or  against  the  fact,^^  the  burden  being  upon  creditors 
claiming  preference  to  bring  themselves,  by  the  evid^ice,  within  the  statute 
creating  the  preference.^  A  priority  debt  duly  proved  and  allowed  should 
not  be  ordered  paid  until  it  appears  that  there  will  be  enough  assets  to  pay  in 
full  all  like  debts  of  the  same  and  higher  classes. 

n.  PATMSNT  OF  TAXES. 

a.  In  general. —  Subsection  a  requires  the  court  to  order  the  trustee  to  pay 
all  taxes  "  legally  due  and  owing  by  the  bankrupt  to  the  United  States,  StatQ, 
county,  district  or  municipality  in  advance  of  the  payment  of  dividends  to 
creditors."  The  present  law  is  somewhat  broader  than  its  predecessor,  which 
required  payment  in  full  only  of  taxes  due  the  United  States  or  the  Stata 
The  subsection  is  explicit  and  needs  little  explanation.  The  words  ''taxes 
legally  due  and  owing  by  the  bankrupt "  and  "  in  advance  of  the  payment  of 
dividends  to  creditors"  should  be  noted.^  In  spite  of  them,  the  tendency 
has  been  to  construe  subsection  a  as  putting  taxes  in  a  different  and  really 
higher  class  than  the  debts  enumerated  in  subsection  h ;  this  is  probably  the  law. 

b.  Constmction  and  effect. —  Construed  strictly,  the  words  of  this  subsection 
lead  to  the  result  that  taxes  must  be  paid  in  any  event.  The  right  of  priority 
exists  even  if  the  property  on  which  taxes  were  assessed  never  came  into  the 
possession  of  the  trustee,'*  and  the  fact  that  the  whole  amount  received  from 
the  sale  of  a  bankrupt's  property  will  be  taken  up  in  the  payment  of  taxes, 
while  it  may  be  unjust  to  general  creditors,  constitutes  no  legal  reason  for 
the  disallowance  of  the  amount  due.^  The  court  will  not  favor  any  evasion 
of  this  law  by  giving  a  too  liberal  construction  to  its  words.'^    It  has  been 


SI.  In  re  Jones  (D.  C.»  Mich.),  18  Am. 
B.  R.  206,  151  Fed.  108. 

82.  In  re  Crown  Point  Brush  Co.  (D.  C, 
N.  Y.),  29  Am.  B.  R.  638,  200  Fed.  882. 

33.  Ri^ts  of  third  penon  liable  for  taxes. 
—  The  fact  that  a  person  other  than  the 
bankrupt  may  also  be  liable  for  the  payment 
of  taxes  by  contract  or  by  statute  is  not  suf- 
ficient to  entitle  such  other  person  to  pri- 
ority of  payment.  Matter  of  Harris  Steam 
Engine  Co.  (D.  C,  R  I.),  34  Am.  B.  R.  885, 
22.5  Fed.  600. 

Where  a  bankrupt  assigns  its  interest  in 
several  contracts  by  which  it  had  sold  or- 
chards and  agreed  to  cultivate  them  and  pay 
the  taxes,  and  agrees  in  case  of  failure  of 
any  of  the  purchasers  to  complete  their 
contracts  to  aeed  such  tracts  to  whom  the 
assignee  may  select,  the  title  remains  in  the 
bankrupt  and  taxes  ar^  owing  by  him  within 
the  meaning  of  section  64'a,  and  are  payable 
by  his  trustee,  although  the  state  law  pro- 
vides that  taxes  shall  be  assessed  against 
the  owner  in  possession.  Matter  of  Wenat- 
chee  Orchard  Co.  (D.  C,  Wash.),  32  Am. 
B.  R.  369,  212  Fed.  787. 

84.  City  of  Waco  v  Brvan  (C.  C.  A.,  5th 
Cir.),  11  Am.  B.  R.  481,  127  Fed.  79. 

AU  taxes  to  be  paid. —  In  the  case  of  CSty 
of  Chattanooga  v.  Hill  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  195,  139  Fed.  600,  Judge  Lur- 


ton,  in  referring  to  %  64-a,  said:  ''Congress 
evidently  meant  that  the  sovereign  sho^ild 
neither  be  postponed  nor  delayed  in  the 
collection  of  taxes,  and  therefore  provided 
that  the  trustee  should  pay  all  taxes  due 
and  owing  by  the  bankrupt  in  advance  of 
dividends,  llie  law  means  that  the  trustee 
shall  do  what  the  bankrupt  might  have 
done  and  what  good  citizenship  required 
him  to  do.  The  opinions  of  the  courts  are 
not  agreed  about  this  matter,  and  there 
are  holdings  which  limit  this  direction  to 
pay  'all  taxes  due  and  owing  by  the  bank- 
rupt* to  such  taxes  as  constitute  a  lien 
upon  the  bankrupt's  estate  in  the  hands  of 
the  trustee  and  remit  the  sovereign  to  the 
enforcement  of  any  lien  which  it  may  have 
against  property  which  the  trustee  relin- 
quished' to  the  lien  creditors." 

86.  Matter  of  Bushnell  (D.  C,  Conn.), 
33  Am.  B.  R.  47,  215  Fed.  661. 

86.  The  manifest  intent  of  the  Uw  is 
that,  while  the  estate  is  in  the  hands  of  the 
trustee,  hi«  custody  shall  not  constitute  a 
barrier  to  prevent  the  collection  of  taxes 
which  would  be  collectible  under  the  law  if 
the  property  had  remained  in  the  posses- 
sion ana  control  of  the  bankrupt  himself. 
In  re  Conhaim  (D.  C.,  Wash.),  4  Am.  B. 
R.  58,  107  Fed.  268. 
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heid  that  State  -taxes  are  not  given  priorify  over  ''die  actual  and  necessaty 
eost  of  presemng  the  estate  subsequent  to  the  filing  of  the  petition/' ^^  but 
there  is  also  authority  lor  the  opposite  conclusion.^  A  claim  for  taxes  due 
the  United  States  is  entitled  to  priority  of  paymesil^  to  the  exclusion  of  all 
reasonable  expenses  of  administration.^ 

0.  Federal  courts  to  determine  questioniy — Subsection  (t  provides  expressly 
that  ''  in  case  any  question  arises  as  to  the  amount*  or  legality  of  any  su^ 
tax,  the  same  shall  be  heard  and  determined  by  the  court."  This  authorizes 
the  court  to  inquire  as  to  whether  the  tax  is  a  valid  claim.  The  question 
as  to  whether  or  not  a  charge  is  a  tax  and  entitled  to  preference  under  this 
subsection  is  one  to  be  decided  by  the  federal  court  in  its  administration  of 
the  bankrupt  act;*^  although  the  decisions  of  the  courts  of  the  States  where 


S7.  Taxes  not  prior  to  cost  of  presenring 
estate.— r  In  the  case  of  State  of  New  Jersey 
V.  LoveU  (C.  C.  A.,  3d  Cir.),  24  Am.  B.  R. 
562,  179  Fed  521,  affg.  23  Am.  B.  R.  401, 
176' Fed.  826,  Judge  Buflm^n  said:  "Now, 
while  the  relative  order  in  which  subdiri- 
sions  'a'  and  'h'  are  placed  is  not  happy, 
and  indeed  tends  to  mislead,  yet  the  general 
intent  of  the  section  is  clear.  In  subdivi- 
sion "b'  we  find  the  general  scheme  of 
awarding  priority  in  advance  of  dividend 
creditora.  That  subdivision  makes  provi- 
sion for  paying  such  costs,  fees,  and  liens 
as  are  therein  provided,  and  if  there  are 
no  outstanding  taxes  the  fund  is  then  paid 
to  creditors.  But  before  paying  creditors, 
subdivision  'a'  intervenes  and  makes  pro- 
vision for  what,  if  omitted,  has  often  proved 
a  hardship,  if  not  indeed  an  abuse  m  the 
settlement  of  decedent  and  insolvent  es- 
tates, viz.,  delay  in  payment  of  taxes.  Tax 
collectors  whose  power  to  distrain  lapsed 
when  the  estate  passed  into  the  custody  of 
the  law,   or  who  were  left  to  come   in   as 

feneral  creditors,  were  subjected'  to  trying 
elays.  Obviously  subdivision  'a'  meant 
that  thifi  delay  should  not  occur,  and  there- 
fore provided  that,  'in  advance  of  pay- 
ment of  dividends  to  creditors/  *the  court 
shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to 
the  United  States,  State,  cotmty,  district 
or  municipality/  and,  to  prevent  delay  from 
questions  concerning  such  taxes,  it  pro- 
vided, 'in  case  any  question  arises  a  to 
the  amount  or  legality  of  any  such  tax, 
the  same  shall  be  heard  and  determined  by 
the  court.'  And  yet  in  case  the  court  had 
to  take  testimony,  or  order  a  referee  to 
determine  the  legality  of  such  tax,  the  ad- 
Judged  tax  would,  under  the  construction 
here  contended  for,  absorb  the  whole  fund 
and  leave  impaid  the  agency  by  which  its 
payment  was  effected.  Now,  whether  the 
'creditors'  referred  to  in  the  phrase,  'in 
advance  of  the  pavment  of  dividends  to 
creditors,'  places  the  payment  of  taxes 
ahead  of  dividend  creditors  alone,  or  places 
it  also  ahead  of  those  creditors  who,  under 
subdivisions  4  and  6  of  clause  *b/  are  paid 
in  full,  is  a  question  not  before  us.  It 
suffices  to  say  that  on  the  question  thai  is 
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before  us,  namely,  whether  the  taxes  of  a 
State  are  under  clause  'a,'  given  priority 
over  'the  actual  and  necessary  co^t  of  pre- 
serving the  estate  subseqiient  to  the  filing 
of  the  petition,'  we  are  clear  they  are  not." 

38.  In  re  Prince  A  Walter  (D.  C,  Pa.), 
12  Am.  B.  K.  67e,  1»1  Fed.  ^4»i  In  re 
Weissman  (D.  C,  Conn.),  24  Am.  B.  H. 
160,  178  Fed.  115. 

39.  In  re  Prince  k  Walter  (1).  C,  Pa.), 
12  Am.  B.  R.  675,  131  Fed.  640;  In  re  Weiss 
(D.  C,  N.  y.),  20  Am.  B.  R.  247,  16^  Fed. 
296. 

40.  In  re  Lange  Co.  (D.  C,  Iowa) ,  29  Am. 
B.  R.  478,  159  Fed.  «86.  In  New  Jersey  v. 
Anderson,  203  U.  S.  483,  17  Am.  B.  R.  64, 
68j  61  L.  Ed.  284,  27  Sup.  Ct.  137,  the  court 
said:  "The  Bankruptcy  Act  is  a  Federal 
statute,  the  ultimate  interpretation  of  whi^ 
is  in  the  Federal  courts.  It  is  doubtless 
true  .  .  .  that,  if  the  highest  court  of  the 
State  should  decide  that  a  given  statute  im- 
posed no  tax  within  the  meaning  of  the  law 
as  interpreted  by  it,  a  Federal  coiirt,  in 
passing  upon  the  Bankruptcy  Act,  would  not 
compel  the  State  to  accept  a  preference  from 
the  bankrupt's  estate  upon  a  different  view 
of  the  law.  ^needing  that  the  doctrine 
that  the  meaning  of  a  statute  is  a  State 
question,  except  where  rights,  the  subject  of 
adjudication  in  the  Federal  eourts,  have 
accrued  before  its  const ructioiC^^  the  State 
court,  or  the  question  of  contract  within  the 
protection  of  the  Federal  Constitution  is 
involved,  still  a  State  court,  while  entitled  to 
great  consideration,  cannot  coi^clusively  de- 
cide that  to  be  a  tax  within  the  meaning  of 
a  Federal  law,  providing  for  IJie,  nj^yment  of 
taxes,  which  is  not  so  in  fact.  The  section 
(d4-a)  itself  declares  that,  in  cases  of  dis- 
putes as.  to  the  amount  or  legality  of  any 
such  tax,  they  shall  be  heard  and  determined 
by  the  court.  The  State  court  may  construe 
a  statute  and'  define  its  meaijiing,  but  whether 
its  construction  creates  a  tax,  within  the 
meaning  of  a  Federal  statute  giving  a  prefer- 
ence to  taxes,  19  a  Federal  question,  of  ulti- 
mate decision  in  this  couH." 

Determination  of  amount  and  legality  of 
tax. —  Under  the  provisions  of .  §  64-a,  any 
question  as  to  the  amount  or  legality  of  a 
tax  shall  be  heard  and  determined  by  the 
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the  tax  is  payable  should  be  given  well-nigh  controlling  force/^  The  court  is 
not  bound  by  the  action  of  the  taxing  authority,  but  may  decide  the  question 
as  to  amount  or  legality  itself  ;**  and  the  right  is  not  limited  by  the  act  to  such 
questions  as  the  bankrupt  might  have  raised  against  the  tax  at  the  date  of 
lie  bankruptcy  proceedings.**  The  priority  accorded  to  any  tax  legally  due 
and  owing  is  qualified  by  leaving  it  open  to  the  trustee  to  question  or  inquire 
into  not  only  the  legaliQr  of  the  tax,  but  also  its  amount,  even  if  otherwise 
legal.**  If  the  taxes  are  legal  and  binding  they  must  be  paid^  although  long 
overdue.** 

d.  Taxes  not  debts  and  need  not  ht  proved. —  Taxes  are  not,  in  a  strict  sense, 
debts,**  although  they  are  within  the  meaning  of  a  definition  of  a  debt  as 


bankruptcy  court.  In  re  Otto  Freund 
Arnold  Yeast  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  49S,  17B  Fed.  305.  In  this  case  it  ap- 
peared that  a  personal  property  tax,  assessed 
against  a  bankrupt  corporation  on  the  tax 
lists  of  a  citj,  became  a  lien  at  a  time  when 
the  corporation  was  hopelessly  insolvent  and 
shortly  before  the  Petition  in  bankruptcy 
was  filed  and  its  adjudication  as  a  bank- 
rupt. It  was  held  that,  although  the  statu- 
tory legality  of  the  tax  from  the  stand- 
point of  regularity  could  not  be  raised, 
thaf  under  f  64-a  a  claim  for  the .  taxes 
against  the  estate  of  the  bankrupt  corpora- 
tion should  be  disaUowed  on  the  grounds 
that  the  property  supposed  to  be  taxed  did 
not  actually  exist. 

41.  First  Nat.  Bank  v.  Aultman  (Ref., 
Ohio),  12  Am.  B.  R.  12,  citing  In  re  Ott 
(D.  C,  Iowa),  2  Am.  B.  R.  637,  647,  95 
Fed.  274;  In  re  Camp  '(D.  C,  Ga.),  1  Am. 
B.  R.  165,  91  Fed.  746. 

48.  State  of  New  Jersey  ▼.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  64,  51  L.  Ed.  284, 
27  Sup.  Ct.  137 ;  Matter  of  Selwyn  Importing 
Co.  (Kef.,  N.  Y.),  18  Am.  B.  R.  190;  Mat- 
ter ot  Heffron  Co.  (D.  C,  N.  Y.),  33  Am.  B. 
R.  443,  216  Fed.  642;  Matter  of  Fisher 
Corporation  (D.  C,  N.  Y.),  36  Am.  B.  R. 
609,  229  Fed.  316.  / 

The  case  of  New  Jersey  v.  Anderson,  203 
U.  S.  483,  17  Am.  B.  R.  64,  51  L.  ed.  284, 
27  Sup.  Ct.  137,  determines  the  meaning 
of  S  64-a,  and  approves  of  the  disallowance 
of  such  part  of  a  tax  as  may  have  been 
assessed  on  non-taxable  or  non-existing  prop- 
erty, even  if  regularly  assessed  and  oeyond 
dispute  under  the  (State  law.  The  Supreme 
court  says: 

"Coming  to  the  specific  objections  to  the 
claim  for  ♦he  year  1902,  the  claim  was  pre- 
sented upon  the  basis  of  $40,000,000  of 
outstanding  capital  stock,  when  in  fact 
there  was  only  .*  10,000 ,000  of  such  stock; 
the  assessment  by  the  State  board  being 
upon  the  former  sum  and  made  upon  the 
failure  of  the  corporation  to  report.  But 
we  do  not  think  the  finding  of  the  State 
board  is  conclusive.  The  tax  is  to  be  as- 
sessed upon  capital  actually  outstanding. 
It  may  well  be  doubted  whether  the  board 
had  power  to  tax  any  other  stock.  But,  be 
tlat  as  it  nray,  §  64-a  specifically  provides 
that,  in  case  any  question  arises-  as  to  the 
amount  of  legality  of  taxes,  the  same  shall 


be  heard  and  determined  by  the  court,  with 
a,  view  to  ascertaining  the  amount  really 
due.  We  do  not  think  it  was  the  intention 
of  Congress  to  conclude  the  bankruptcy 
courts  by  the  findings  of  boards  of  this 
character,  and  that  the  claim  ehould  have 
been  upon  the  basis  of  the  capital  actually 
outstanding.*' 

45.  Matter  of  Fisher  Corporation  (D.  C, 
Mass.),  36   Am.   B.  K   509,  220   Fed.  316. 

44.  Matter  of  Selwya  Importing  Co. 
(Ref.,  N.  Y.),  18  Am.  B.  R.  190.  In  this 
case  the  referee  said:  *'I  do  not  think 
the  trustee  is  confined  to  equitable  reme- 
dies which  may  be  provided  by  statutes  of 
the  State.  He  is  clothed  by  §  64-a  with 
independent  equitable  power  to  question  the 
amount  of  the  tax,  irrespective  of  the  State 
remedies.*' 

Estoppel  of  bankrupt  and  trustee  to  deny 
Talidity  of  assessment. —  Where  there  is  no 
competent  evidence  from  which  it  may  be 
found  that  the  assessed  valuation  of  a  bank- 
rupt's property  was  unjust  or  illegal,  both 
the  bankrupt  and  his  trustee  are  estopx)ed 
by  the  former's  own  statements,  as  to  the 
nature,  title  and  value  of  his  property.  Mat- 
ter of  Bushnell  (D.  €.,  Conn.),  3<3  Am.  B.  R. 
47,  215  Fed.  651. 

46.  In  re  Weissman  (D.  C,  Conn.),  24 
Am.  B.  R.  150,  178  Fed.  115,  holding  that 
taxes  which  were  collectible  from  the  bank- 
rupt prior  to  adjudication  are  entitled  to 
priority  even  though  the  tax  collectors  have 
oeen  guilty  of  gross  laches  in  allowing  the 
taxes  to  remain  unpaid  for  a  perimi  of 
twelve  years  and  the  payment  of  such 
taxes  would  take  a  large  part,  if  not  all,  of 
the  money  which  would  otherwise  be  available 
for  payment  of  dividends  on  the  general 
claims. 

46.  A  tax  is  not  strictly  a  debt. —  It  lacks 
the  nature  of  a  debt  in  that,  though  for 
a  sum  certain,  it  is  not  founded  upon  any 
agreement  or  assent  of  the  person  or  per- 
sons against  whom  it  is  assessed,  but  is  a 
burden  for  the  public  purposes  imposed  in 
invitum.  As  an  obligation  or  duty  created 
by  statute  to  pay  money,  however,  it  is 
quasi-contractual,  although  there '  may  be 
difficulty  as  to  the  remedy  for  its  enforce- 
ment in  a  given  case.  In  re  United  Button 
Co.  (D.  C,  Del.),  16  Am.  B.  R.  390,  400. 
140  Fed.  495:  Lane  Co.  v.  Oregon,  7  Wall 
(U.  S.),  71;  State  of  New  Jersey  v.  Andcir- 
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contained  in  §  1  (9),  (11).*'  Btit  they  are  not,  in  any  event,  to  be  proved  lilre 
other  debts ;  this  subjection  makes  it  the  duty  of  the  trustee  to  pay  them 
whether  they  are  proved  or  not.*^  ^ 

e.  Payment  out  of  proeeeds  of  sale.— But  it  has  been  held  that  if  the  tax 
is  by  law  made  a  lien  or  charge  on  the  bankrupt's  property,  the  same  equitable 
principle  which  denies  to  the  individual  whose  debt  is  fully  secured  the  right 
to  share  in  the  general  fund  applies  to  the  tax  claimant,*^  and  if  the  property 
subject  to  the  tax  is  sold  the  tax  should  be  paid  out  of  the  proceeds  before 
any  part  thereof  is  distributed  to  general  creditors.*^    This  is  especially  true 


son,  "EOS  U.  S.  483,  17  Am.  B.  R.  63,  69,  51 
L.  Ed.  284,  27  Sup.  Ct  137. 

The  annual  license  fee  or  franchise  taz^ 
required  by  the  statute  of  New  Jersey  to 
be  paid  by  corporations  upon  their  out- 
standing capital  stock,  for  the  privilege  of 
existence  and  the  continued  right  to  exer- 
cise their  franchises  is  a  ''tax"  within 
the  meaning  of  |  64'a  and  not  a  deht< 
State  of  New  Jersey  v.  Anderson,  203  U.  S. 
483,  17  Am.  B.  R.  63,  61  L.  Ed.  2S4,  27  Sup. 
Ct.  137. 

47.  In  re  Fisher  &  Co.  (D.  C,  N.  J.).  17 
Am.  B.  R.  404,  411,  148  Fed.  907. 

48.  Stanard  ▼.  Dayton  (C.  C.  A.,  8th 
Cir.),  33  Am.  B.  R.  682,  220  Fed.  441,  affd. 
241  U.  S.  688,  37  Am.  «B.  R.  259,  60  L.  Ed. 
1190,  36  Sup.  Ct.  696;  In  re  Prince  & 
Walter  (D.  C,  Pa.),  12  Am.  B.  R.  679, 
131  Fed.  646 J  In  re  Harvey  (D.  C,  Pa,), 
10  Am.  B.  R.  667,  122  Fed.  745;  Hecox  v. 
County  of  Teller  (C.  C.  A.,  8th  Cir.'),  28  Am. 
B.  R.  626,  198  Fed.  634;  In  re  Cleanfast 
Hosiery  Oo.  (Ref.,  N.  Y.),  4  Am".  B.  R.  702. 

Proof  of  debt  for  taxes  not  required. — 
In  re  Fisher  &  Co.  (D.  C,  N.  J.),  17  Am. 
B.  R.  404,  412,  148  Fed.  907,  the  court  said: 
''  Of  course,  a  tax  ia  provable  in  bankruptcy. 
It  thus  appears  that  taxes  legally  due  and 
owin^  by  the  bankrupt  must  be  paid  before 
distribution  to  creditors,  and  the  injunction 
of  f  64  is  that  the  court  '  shall  order '  the 
trustee  to  pay  them.  It  seems  to  be  the  duty 
of  the  court  to  require  such  payment,  even 
though  no  claim  for  the  same  shall  have  been 
presented  in  the  manner  or  within  the  time 

Srescribed  by  the  bankruptcy  act  for  the 
ling  of  claims.  It  is  true  that  §  64  does 
not,  in  express  words,  refer  to  taxes  assessed 
or  becoming  due  after  the  institution  of 
bankruptcy  proceedings.  But  it  is  settled 
law  that  the  bankrupt's  estate  is  taxable 
while  it  is  in  the  hands  of  the  bankrupt's 
trustees." 

In  Swarts  v.  Hammer  (C.  C.  A.,  8th  Cir.), 
9  Am.  B.  R.  691,  120  Fed.  256,  56  C.  C.  A. 
92,  affd.  194  U.  S.  441,  11  Am.  B.  R.  708, 
48  L.  Ed.  1060,  24  Sup.  Ct.  695,  it  was  held 
that  a  Federal  court  will  always  order  and 
direct  the  payment  of  taxes  duly  assessed 
on  property  in  the  possession  of  its  officers, 
and  treat  the  same  as  a  preferred  claim 
against  the  estate  or  fund  wnich  is  in  proc- 
ess of  administration. 

The  mandatory  provision  of  section  64-a 
as  to  the  payment  of  taxes  recognizes  a  com- 


ity that  should  not  require  the  assertion  by 
the  State  of  its  claim  for  taxes  in  all  cases 
to  warrant  the  order  for  their  paymei.t; 
but  a  suggestion  that  taxe»  are  owing  by  one 
interested  in  the  estate  ^ould  be  sufficient. 
Matter  of  Wenatchee  Orchard  Co.  (D.  C, 
Wash.),  32  Am.  B.  R.  369,  212  Fed.  787. 

Redemption  of  lands  sold  for  taxes. — Tax 
sales,  made  after  adjudication  of  bajikruptcy 
of  property  belonging  to^the  bankrupt  estate 
may  be  avoided,  but  purchasers  will  be  en- 
titled to  rein]A>ur8ement  for  the  amount  paid 
at  such  sales  and  subsequent  taxes  paia  by 
them,  together  with  interest  thereon  as  pro- 
vided by  the  laws  of  Colorado  on  redemption 
from  tax  sales  of  lands,  out  of  the  general 
fund,  regardless  of  the  amount^  which  the 
property  may  bring  at  bai^ruptcy  sale. 
Stanard  v.  I>ayton  (C.  C.  A.,  8th  dr.),' 
33  Am.  B.  R.  682,  220  Fed.  441,  affd.  241 
U.  S.  668,  37  Am.  B.  R.  269'. 

48.  See  also  Am.  B.  R.  Dig.  f  608. 

But  see  In  re  Stalker  (D.  C,  N.  Y.), 
10  Am.  B.  R.  709,  123  Fed.  961,  holding 
that,  where  land  of  a  bankrupt,  of  less  value 
than  'both  a  mortgage  and  unpaid  taxes,  is 
sold  to  third  parties  upon  a  foreclosure  of 
the  mortgage,  subject  to  the  taxes,  the  munic- 
ipality is  not  entitled  to  priority  of  payment 
of  the  taxes. 

60.  In  re  Harvey    (D.   C,  Pa.),   10   Am. 

B.  R.  667,  122  Fed.  745;  In  re  Oxley  (D.  C, 
Wash.),  30  Am.  B.  R.  406,  204  Fed.  826; 
In  re  Clark  Coal  &  Coke  Co.  (D.  C,  Pa.), 
22  Am.  B.  R.  843,  173  Fed.  658,  holding 
that,  where  the  real  estate  of  a  bankrupt  is 
bv  order  of  the  court,  sold  free  and  dis- 
charged of  all  liens,  the  amounts  due  for 
county  taxes  at  the  time  of  the  sale  are  en- 
titled to  due  priority  of  payment  from  the 
proceeds  of  sale. 

Priority  of  taxes  over  mortgage  debt. — 
Where  a  mortgagor,  after  neglecting  to  pay 
general  and  local  taxes  assessed  against  the 
mortgaged  property  and  after  the  property 
had  been  sold  under  tax  liens,  was  adjudged 
a  bankrupt  and  his  trustee  in  bankruptcy 
sold  the  property  free  and  clear  of  all  liens, 
including  taxes,  and  held  the  fund  instead  of 
the  property,  which  fund  was  insufficient  to 
pay  both  the  taxes  and  the  mortgage  debt, 
the  payment  of  the  taxes  should  be  given 
priority  under  section  64  of  the  Bankruptcy 
Act.     Delahunt  v.  County  of  Oklahoma   (C. 

C.  A.,  8th  Cir.),  36  Am.  B.  R.  157,  226 
Fed.  31. 


996 


Debts  Which  Havb  Pbio&ity. 


[§    M-SL 


when  the  paymeBt  would  iniue  soldj  to  the  benefit  of  a  secured  creditor.^^ 
The  weight  of  authority  Beems^  however,  to  sustain  the  yiew  that  the  taxes, 
whether  a  lien  or  not,  are  to  be  paid  before  any  distribution  is  to  be  made  to 
creditors.^  ^he  taxes  and  assessments  against  lands  aiB  not  merely  charges 
upon  the  tracts  sold,  but  also  against  the  general  estate  as  weU.^  If  the 
greater  part  of  the  bankrupt's  property  upon  which  the  tax  was  assessed  is 
covered  by  a  mortgage,  the  sale  of  which  did  not  satisfy  the  lien  of  the 
mortgage,  the  tax  must  nevertheless  be  paid  from  the  proceeds  of  the  remaining 
estate  of  the  bankrupt^  Where  real  property  which  is  subject  to  a  tax  lien 
is  sold  divested  of  that  lien,  under  an  order  of  the  court,  the  purchaser  acquires 
a  clear  title  and  the  claim  for  taxes  has  priority  over  the  claims  of  g^ieral 
creditors  against  the  other  assets  in  the  hands  of  the  trustee."  The  right 
to  priority  of  payment  out  of  the  bankrupt's  estate  exists  although  the  property 
is  sold  at  a  tax  sale  prior  to  the  bankrupt's  adjudication  and  bid  in  by  the 
county  treasurer  because  no  other  bid  was  received,  owing  to  existing  incum- 
brances against  the  property."  Where  real  property  subject  to  an  unpaid 
tax  is  in  custody  of  the  court  of  bankruptcy  it  may  not  be  sold  for  such  tax 
without  leave  of  the  court.^ 

f.  Taxes  entitled  to  priority.— (1)  In  oeneeal." — The  word  "tax"  is  not 
used  in  a  restricted  or  narrow  sense,  bui  is  intended  to  include  all  obligations 
imposed  by  the  State  and  general  governments  under  their  restrictive  taxation 
or  police  powers  for  governmental  or  public  purposes.  That  a  tax  so  imposed 
may  not  be  a  general  property  tax  does  not  deprive  it  pf  the  character  of  a 
tax.  Many  taxes  are  imposed  under  the  name  of  license  fees,  franchise  taxes 
or  taxes  for  special  purposes  under  some  other  name,  and  are,  therefore. 


61.  In  re  Veitch    (D.   C,  Conn.).  4  Am. 
B.  R.  112,  101  Fed.  «51. 
58.  In  re  Hollenfeltz  (D.  C,  Iowa),  2  Am. 

B.  R,  4f)9,  04  Fed.  629;  In  re  Hillberg  (Ref., 
Pa.),  6  Am.  B.  R.  714. 

Payment  by  trustee  where  property  is 
sold. —  When  goods  have  been  sold  by  the 
trustee  and  the  vendees  resist  payment  of 
the  taxes  thereon »  under  a  State  revenue 
law,  on  the  jn'ound  that  the  taxes  accrued 
before  the  sale  to  them,  the  trustee  will  not 
be  ordered  to  pay  such  taxes  upon  their 
petition,  but  will  be  ordered  to  have  the  goods 
assessed  at  a  fair  valuation  in  his  name  as 
trustee  and  pay  the  amount  which  can  be 
legally  assessed  thereon.  In  re  Conhaim 
(D.  C,  Wash.),  4  Am.  B.  R.  58,  100  Fed. 
268. 

Taxes  on  exempt  property. —  The  trustee 
must,  at  the  request  of  the  bankrupt,  pay 
the  taxes  legally  owing  by  such  bankrupt 
even  though  assessed  against  property 
which  is  set  ofT  as  exempt  and  though  the 
said  taxes  are  a  lien  upon  and  enforceable 
against  the  exempt  property,  and'  their  pay- 
ment would  exhaust  the  f\md  otherwise  going 
to  the  general  creditors.     In  re  Tilden    (D. 

C,  Iowa),   1   Am.  B.  R.   300,  91    Fed.   600; 
In  re  Baker  (Ref.,  Tex.),  1  Am.  B.  R.  526. 

63.  Dayton  v.  Stanard,  241  U.  S.  588,  37 
Am.  B.  R.  259,  60  L.  Ed.  1190,  36  Sup.  Ct. 
69.5. 

54.  Chattanooga,  City   of,   v.    Hill    (C.   C 


A.,  6th  Cir.),  16  Am.  B.  R.   195,  139  Fed. 
600. 

55.  In  re  Prince  k  Walter  (D.  C,  Pta.). 
12  Am.  B.  R.  675,  131  Fed.  54«.  But  see 
In  re  Oxley  (D.  C,  Wash.),  30  Am.  B.  R. 
406,  204  Fed.  886,  holding  that  where  after 
taxes  had  been  lawfully  assessed  against  the 
property  of  a  bankrupt,  eight-ninths  of  such 
property  was  taken  under  mortgage  fore- 
closure, leaving  only  enough  to  pay  the  costs 
and  expenses  of  administration,  the  payment 
of  such  taxes  will  not  be  decreed  to  the  ex- 
clusion of  the  costs  of  administration,  but 
an  effort  should  be  made  to  secure  the  pay- 
ment of  the  taxes  from  the  mortfinaged  prop- 
erty, the  lien  of  the  county  not  having  been 
lost  by  the  foreclosure. 

The  relinquishment  of  the  property  upon 
which  the  taxes  were  levied,  to  the  holder 
of  an  incumbrance  thereon,  with  the  consent 
of  the  bankruptcy  court  in  a  proceeding  to 
which  the  county  was  not  a  party,  does  not 
destroy  the  county's  right  to  a  preferential 
pavment.  Hecox  v.  County  of  Teller  (C.  C. 
A.,*  8th  Cir.),  28  Am.  B.  R.  525,  198  Fed. 
634. 

56.  Kecox  v.  Countv  of  Teller  (C  C.  A.. 
8th  Cir.),  28  Am.  B.  R.  525,  198  Fed.  634. 

57.  Davton  v.  Stanard,  241  U.  S.  588,  37 
Am.  B.  R.  259,  60  L.  Ed.  1190,  36  Sup.  Ct. 
695. 

58.  See  also  Am.  B.  R.  IMg.  |  860. 
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special  tazeSy'^biit  they  are  nevertheless  taxes  imposed  for  a  public  purpose 
no  matter  what  the  name  under  wbidi  they  are  levied  or  imposed  and  are 
dearly  within  the  meaning  of  the  term  "tax**  as  used  in  this  section.** 
Generally  speaking  a  tax  is  a  pecuniary  burden  laid^  upon  individuals  or 
property  for  the  purpose  of  supporting  government.^  And  in  this  sense  it 
includes  duties  imposed  by  federal  law  upon  goods  imported  by  the  bankrupt.** 
A  tax  imposed  upon  retail  dealers  in  cigarettes  in  addition  to  the  other  taxes 
is  within  this  "section.**  A  claim  against  a  defaulting  tax  collector  is  not  a 
debt  for  f^taxes."  ^  The  liability  of  an  employer  of  labor  to  pay  assessments 
to  a  iState  under  a  Workmen's  Compensation  Act  is  not  a  tax  within  the 
meaning  of  this  section,***  nor  is  an  award  under  such  a  statute  against  a 
bankrupt  for  personal  injuries  to  an  employee  a  "  tax  **  entitled  to  priority.** 
(2)  Local  assbssment;  water  rsints.**^— An  assessment  levied  for  a  local 
improvement  is  a  tax  entitled  to  priority  of  payment**  In  some  jurisdictions 
it  has  be«i  held  that  the  word  "  taxes  "  includes  water  rents  due  to  a  munici- 
pality,*^ and  in  other  jurisdictions  the  courts  have  reached  the  opposite 
conclusion.**  > 

(3)      LlOENSB    FEES,    ITRANCHISB    AOT)    COBPOBATTON    TAXES.** An    aUUUal 

license  fee  or  franchise  tax,  required  to 'be  paid  by  a  corporation  as  a  condition 
of  its  continued  existence  and  based  upon  the  amount  of  its  capital  stock 
issued  and  outstanding,  is  a  tax  within  the- meaning  of  this  section,^*  and  is 


09.  In  re  Lange  Co.  (D.  C,  Iowa),  20  Am. 
B.  R.  478,  169  Fed.  586.  See  In  re  Wvoming 
Valley  Ice  Co.  (D.  C.>  Pa.),  21  Am.  B.  R.  1, 
165  Fed.  789. 

Character  of  tax. —  The  bankruptcy  act 
does  not  make  any  distinction  as  to  the 
character  of  the  tax  which  is  imposed.  A 
license  fee  or  franchise  tax  imposed  by  the 
State  is  recognized  by  the  Federal  courts  as 
a  tax.  First  Nat.  Bank  v.  Anltxnan  (Ref., 
Ohio),  12  Am.  B.  R.  12,  14. 

60.  New  Jersey  v.  Anderson,  203  U.  S.  483, 
492,  17  Am.  B.  R.  63,  51  L.  Ed.  284,  27 
Sup.  Ct.  137. 

Tax  defined.— The  term  <<  taxes,''  within 
the  meaning  of  this  section,  includes  only 
such  taxes  as  are  required  to  be  paid  into 
a  common  fund  for  the  support  of  the  govern- 
ment, national,  state,  or  municipal,  and  such 
a  fund  as  will  relieve  the  general  taxpayer 
from  a  payment  of  an  unfair  proportion  of 
the  expenses  in  the  operation  of  the  govern- 
ment; or  a  tax  which  would  be  by  operation 
of  law  a  lien  upon  the  bankrupt  estate. 
Matter  of  Farrell  (D.  C,  Waah.),  32  Am, 
B.  R.  212,  211  Fed.  212, 

61.  Matter  of  .Rosenthal  Bros.  (D.  €.,  N. 
T.),  38  Am.  B.  R.  1,  235  Fed.  315.  But  see 
contra.  Matter  of  Pedlow  A€o.  (Ref.,  N.  )[,), 
32  Am.  B.  R.  808,  holding  that  duties  due 
to  the  United  States  on  importations  are  not 
entitled  to  priority  as  they  are  not  taxes 
within  the  meaning  of  the  bankruptcy  act. 

62.  In  re  Lange  Co.  (D.  C,  Iowa),  20 
Am.  B.  R.  478,  159  Fed.  586.  See  also 
Am.  B.  R.  Dig.  §  863. 

68.  In  re  Waller  (D.  C,  Md.),  15  Am.  B. 
R.  753,  142  Fed.  883.  As  to  taxes  payable  by 
tax  collector  on  his  own  property,  see  In 
re  Porterfield  (D.  C,  W.  Va.),  15  Am.  B.  R. 
II.   138   Fori.    192. 


6Sa.  Matter  of  Farrell  (D.  C,  Wash.),  32 
Am.  B.  R.  -212,  211  Fed.  212.      . 

64.  Matter  of  Rockaway  Soda  Water  4kfleuiu- 
facturing  Co.  (D.  C,  N.  Y. ) ,  36  Am.  B.  R.  640. 

66.  See  also  Am.  B.  R.  Dig.  §  863. 

66.  In  re  Stalker  (D.  C„  N.  Y.),  16  Am. 
B.  R.  709,  123  Fed.  961. 

67.  In  re  Industrial   Coal  Storage  &  Ice 

Co.  (D.  C,  Pa.),  20  Am.  B.  R.  904,  163  Fed. 

390.     See   also  dictum   in  Matter   of   Hills 

(C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  43,  221 

Fed.  260. 

68.  Matter  of  Park  Brew.  Co.  (Ref,,  R.  I.), 
35  Am.  B.  R.  652. 

Covenant  of  lessee. —  The  failure  of  a 
lessee  to  comply  with  a  covenant  in  his  lease 
to  pay  water  rents  or  charges  has  been  held 
not  to  give  the  lessor  or  the  mimicipality  a 
claim  to  priority  of  payment  out  of  the  funds 
of  the  estate  of  the  bankrupt  lessee.  In  re 
Broom  (D.  C,  N.  Y.),  10  Am.  B.  R.  427, 
123  Fed.  639.  See  In  re  Parker,  Fed.  Cas. 
No.  10;719. 

Meter  charge. — ^Where  the  charge  for  water 
IB  for  the  amount  use^  ais  indicated  by  meter, 
and  not  an  assessment  against  the  premises, 
it  is  not  a  tax  but  merely  a  debt  to  the 
municipality,  and  is  not  entitled  to  the 
priority  given  to  taxes.  Matter  of  Hills 
(C.  C.  A.,  2*  Cir.),  34  Am.  B.  R.  43,  221 
Fed.  260. 

69.  See  also  Am.  B.  R.  Dig.  §  863. 

70.  State  of  New.  Jersey  v.  Lovell  (C.  C 
A.,  3d  Cir.),  24  Am.  B.  R.  582,  179  Fed.  321; 
New  Jersey  v.  Anderson,  203  U,  S.  483,  17 
Am.  B.  R.  64,  51  L.  Ed.  284,  27  Sup.  Ct.  137, 
revg.  14  Am.  B.  R.  604,  137  Fed.  858,  and 
superseding  In  re  Danville  Rolling  Mill  Co. 
(D.  C,  Pa.),  10  Am.  B.  R.  327,  121  Fed. 
432;  Matter  of  Mutual  Mercantile  Agency 
(Ref.,  N.  Y.),  8  Am.  B.  R.  435. 
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payable  as  of  the  date  of  the  entry  of  the  tax  lien  in  the  proper  office,  where 
such  entry  is  required  j"^^  but  a  sum  exacted  by  a  State  for  the  privilege  of 
increasing  the  capital  stock  of  a  corporation  is  not  a  debt  entitled  to  priority 
upon  the  corporation  subsequently  becoming  bankrupt,  but  is  a  provable  debt 
entitled  to  a  pro  rata  distribution  with  other  general  creditors.''^  Taxes 
assessed  against  a  partnership  must  be  paid  from  the  estate  of  an  individual 
partner  where  he  is  individually  liable  imder  the  State  law.*"  The  fact  that 
a  claim  is  called  a  tax  does  not  make  it  so;^^  as  where  by  a  State  statute  a 
corporation  is  required  to  collect  of  its  bondholders  a  State  tax  on  a  mortgage 
securing  its  bonds,  the  corporation  is  merely  a  collecting  agency,  and  the 
tax  is  not  that  of  the  corporation  entitled  to  priority  of  payment  upon  its 
being  adjudicated  a  bankrupt  J'  So,  when  a  State  statute  speistks  of  a  license 
to  sell  liquors  as  a  ^^  tax,"  that  does  not  make  it  a  tax.  It  is  merely  a  charge 
in  the  nature  of  a  license  and  not  entitled  to  priority.^^ 

g.  Bight  to  subrogation  upon  payment  of  taxes. — Where  a  purchaser  of  land 
upon  which  taxes  were  unpaid  paid  a  judgment  for  such  taxes,  he  is  not 
subrogated  to  the  rights  of  the  municipality  and  cannot  claim  priority  of 
payment  upon  the  grantor  of  the  lands  being  adjudged  a  bankrupt  Such 
judgment  becomes  in  the  hands  of  the  person  paying  it  an  unsecured  daim 
and  is  entitled  to  no  priority."  The  benefit  of  priority  is  available  only  to  the 
municipality,  State  or  United  States  and  may  not  be  extended  to  any  other 
creditorJ^  So,  where  an  owner  of  premises  has  leased  them  under  a  lease 
which  requires  the  lessee  to  pay  the  taxes,  he  may  not  daim  priority  on 
account  of  city  taxes  paid  by  him  after  the  bankrupt's  failure  to  pay  such 
ta^es  because  of  his  bankruptc^.^  A  purchaser  at  a  tax  sale  is  not  entitled 
to  subrogation  to  a  municipality's  right  to  priority  of  payment  of  taxes  from 
the  assets  of  the  bankrupt.*^ 


71.  In  re  Clark  Coal  ft  Coke  Co.  (D.  C, 
Pa.),  22  Am.  B.  R.  843,  178  Fed.  658. 

72.  Matter  of  York  Silk  Mfg.  Co.  {U.  C, 
Pa.),  26  Am.  B.  R.  660,  188  Fed.  736,  affd. 
27  Am.  B.  R.  625,  192  Fed.  81. 

73.  In  re  Green  (D.  C,  la.),  8  Am.  B.  R. 
&&3,  il6  Fed.  118.  But  a  claim  for  personal 
taxes  due  the  city  of  New  York  from  a  mem- 
ber of  a  firm'  cannot  be  enforced  out  of  firm 
assete  until  all  firm  creditors  have  been 
paid  in  full.  See  Matter  of  Flatau  (Ref., 
N.  Y.),  21  Am.  B.  R.  352. 

74.  In  re  Cosmopolitan  Power  Co.  (C.  C. 
A.,  7th  Cir.),  14  Am.  B.  R.  604,  137  Fed.  868, 
revd.  on  other  grounds,  203  U.  S.  483,  17 
Am.  B.  R.  63,  61  L.  Ed.  284,  27  Sup.  Ct.  137. 

75.  In  re  Wyoming  Valley  Ice  Co.  (D.  C, 
Pa.),  16  Am.  B.  R.  504,  145  Fed.  267;  Com- 
monwealth of  Pennsylvania  v.  York  Silk  Mfg. 
Co.  (C.  C.  A.,  3d  dr.),  27  Am.  B.  R.  525, 
192  Fed.  81. 

76.  In  re  Ott  (D.  C,  la.),  2  Am.  B.  R. 
637,  95  Fed.  274. 

77.  Cooper  Grocery  Co.  v.  Bryan  (C.  C. 
A.,  6th  Cir.),  11  Am.  B.  R.  734,  127  Fed. 
815,  citing  City  of  Waco  v.  Bryan  (C.  C. 
A.,  5th  Cir.),  11  Am.  B.  R.  481,  127  Fed.  9. 

Payment  of  taxes  by  mortgagee. —  In  the 
case  of  In  re  Barr  Pumping  Engine  €o. 
(Ref.,  Pa.),  11  Am.  B.  R.  312,  the  referee, 
after  referring  to  several  iJnglish  cases,  said : 

If,  as  the  English  cases  lay  down,  the  un- 


(( 


secured  creditors  of  the  bankrupt,  standing 
in  his  shoes,  have  no  equity  to  be  protected, 
and  if  the  question,  therefore,  practically 
arises  between  the  bankrupt  and  a  mortgagee, 
who,  having  been  compiled  to  pay  taxes, 
would  have  the  right  to  claim  a  priority 
as  against  the  bankrupt  estate,  the  conclusion 
is  irrefflstible  that  these  taxea  should  be  paid 
from  the  fund  applicable  to  the  payment  of 
the  general  creditors." 

78.  Matter  of  Harris  Steam  Engine  Co. 
(D.  C,  R.  I.),  34  Am.  B.  R.  886,  225  Fed. 
609;  and  see  In  re  Broom  (D.  C,  N.  Y.), 
10  Am.  B.  R.  427,  123  Fed.  639?  In  -e  Veitch 
(D.  C,  Conn.),. 4  Am.  B.  R.  112,  101  Fed. 
251;  In  re  Hollenfeltz   (D.  C,  la.),  2  Am. 

B.  R.  499,  94  F^.  629. 

79.  Matter  of  Harris  Steam  Engine  Co.  (D. 

C,  R.  I.),  34  Am.  B.  R.  835,  225  Fed.  609. 

80.  **  Third  parties,  bidders  at  a  tax  sale, 
holding  tax  certificates  for  tiieir  security, 
kre  not  entitled  to  relief  out  of  the  assets 
of  the  bankrupt.  Much  lese  is  tiie  purchaser 
at  a  foreclosure  sale,  having  full  knowledge 
of  the  tax  liens,  entitled  to  demand  relief 
by  the  payment  of  taxes  osteneibl^to  munic- 
ipalities, but  which  in  reality  inures  solely 
to  his  benefit,  and  when  it  may  fairly  be  as- 
sumed that  he  bid  in  the  incumbered  prop- 
erty subject  to  existing  liens  for  unpaid  taxes 
and  assessments."  In  re  Brinker  (D.  C-, 
N.  Y.),  12  Am.  B.  R.   122,  128  Fed.  634. 
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h.  Taxes  aoorned  linee  proceedings  were  instituted* — Taxes  upon  property 
in  the  hands  of  the  trustee,  accrued  since  the  proceedings  were  instituted, 
do  not  fall  within  the  strict  letter  of  the  law,  but  the  bankruptcy  act  does  not 
withdraw  the  estates  of  bankrupts  from  the  reach  of  the  taxing  power  and 
they  are  subject,  in  consequence,  to  the  payment  of  taxes  imposed  while  in 
the  bands  of  trustees.®*  The  tax  assessed  prior  to  adjudication  is  "legally 
due  and  owing  ^  on  the  day  of  assessment,  although  not  payable  until  after 
adjudication.® 

i.  Interest  on  taxes  and  penalties.— It, should  be  noted  that  this  section  does 
not  provide  for  the  payment  of  interest  on  taxes,^  but  it  has  been  held  that 
taxes  which  the  trustee  is  required  to  pay  carry  interest  until  payment  is 
actually  made  or  tendered,  and  that  the  reasons  why  ordinary  claims  of 
creditors  are  not  permitted  to  draw  interest  subsequent  to  adjudication  have 
no  application  in  the  case  of  public  taxes.**  A  penalty  imposed  for  a  failure 
to  pay  a  State  franchise  tax  has  been  held  not  to  be  a  part  of  the  original 
tax,  and  is  not,  therefore,  entitled  to  priority,®*  but  the  courts  are  not  in 
accord  as  to  this  proposition.* 

j.  ninstrative  eases. —  Other  cases  in  point  on  the  payment  of  taxes  under 
the  present  and  the  former  law  will  be  found  in  the  foot-note.*' 


CI.  In  re  Prince  (D.  C,  Pa.),  12  Am.  B. 
IX.  675.  131  Fed.  546;  Swarts  v.  Hammer 
(C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  691,  120 
Ted.  256,  affd.  194  U.  8.  411,  11  Am.  B.  R. 
708,  48  L.  Ed.  1060,  24  Sop.  Ct.  605;  City 
of  Waco  ▼.  Bryan  (C.  C.  A.,  5th  Cir.),  11 
Am.  B.  R.  481,  127  Fed.  79;  In  re  Sira« 
(D.  C,  Oa.),  «  Am,  B.  R.  162,  118  Fed.  356; 
In  re  KeUer  (D.  0.,  Iowa),  6  Am.  B.  R.  334, 
357,  109  Fed.  131;  In  re  Conhaim  (D.  C, 
Wash.),  4  Am.  B.  R.  59,  100  Fed.  2ff8; 
Stanard  ▼•  Davton  (C.  C  A.,  8th  Cir.), 
aa  Am.  B.  R.  082,  220  Fed.  441,  affd.  241  U. 
S.  98^,  97  Am.  B.  R.  250;  In  re  Fisher  k 
Co.  (D.  a,  N.  J.),  17  Am.  B.  R.  404,  412, 
148  Fed.  907.    See  also  Am.  B.  R.  Dig.  §  585. 

The  trustee  should  pay  '^all  taxes  owing 
by  the  bankrupt."  ThM  includes  the  originsu 
tax  and  aU  other  sums  accrued  thereon  under 
the  revenue  laws  of  the  State  up  to  the  time 
the  payment  ie  actually  made  or  tendered. 
Matter  of  KaUak  (D.  C,  N.  Dak.),  17  Am. 
B.  R.  414,  147  Fed.  276.  It  is  settled  law 
that  the  bankrupt's  estate  is  taxable  while 
it  is  in  the  hands  of  the  bankrupt's  trustee. 
Aa  to  sale  of  property  upon  which  taxes  have 
been  assessea  since  the  bankruptcy,  eee  In 
re  CroweU  (D.  C,  Mass.),  29  Am.  B.  R, 
308,  199  Fed.  659. 

3S.  In  re  Flynn  (D.  C,  Mass.),  13  Am. 
B.  R.  720,  134  Fed.  146;  ^ew  Jersey  ▼.  Ander- 
•on,  203  U.  S.  4S3,  17  Am.  B.  R.  64,  51  L.  Ed. 
2W,  27  Sup.  Ct.  137,  revg.  14  Am.  B.  R. 
604,  137  Fed.  858,  holding  that  a  franchise 
tax  assessed  after  adjudication  upon  a  re- 
turn made  by  the  corporation  before  adjudi- 
cation waa  ^legally  due  and  owing"  and 
collectible.  See  Matter  of  Sherwood,  Inc. 
(C.  O.  A.,  2d  Cir.),  31  Am.  B.  R.  769,  210 
Fed.  754. 

83.  In  re  Fisher  A  Co.  (D.  C,  N.  J.), 
17  Am.  B.  R.  404,  413,  148  Fed.  907. 

84.  Matter  oif  Kallak  (D.  C,  N.  Dak.),  17 


Am.  B.  R.  414,  147  Fed.  276;  Matter  of 
Schuyler  A  Co.  (Ref.,  N.  \,),  21  Am.  B.  R. 
428;  Stanard  v.  Dayton  (C.  C.  A.,  8th  Cir.), 
33*  Am.  B.  R.  682,  220  Fed.  441,  affd.  241 
U.  S.  588,  37  Am.  B.  R.  2G9;  Matter  of 
Aflhland  Emery  &  Corundum  Co,  (D.  C, 
Mass.),  36  Am.  B.  R.  194,  229  Fed.  829. 

''There  are  two  reasons  why  ordinary 
claims  of  creditors  ave  not  permitted  to  draw 
interest  subsequent  to  the  adjudication; 
first,  it  is  important  that  the  proportionate 
interest  of  the  several  creditors  in  the  estate 
be  ascertained  and  fixed.  If  interest  were 
to  accrue,  however,  after  the  adjudication, 
the  amoimt  of  the  several  claims  would  vary 
from  time  to  time,  according  to  their  respec- 
tive rates  of  interest  and  the  proportionate 
abare  of  the  several  creditors  would  be  sub- 
ject to  oonsrtant  readjustment.  The  second 
reason  la  the  convenience  ut  administration. 
.  .  .  In  the  case  of  public  taxte,  neither 
of  these  reasons  haa  any  application  because 
they  do  not  share  the  estate  with  the  claims 
of  private  creditors.  On  the  contrary,  f 
64-a  expressly  provides  that  before  anything 
shall  be  paid  to  the  creditor*  by  way  of 
dividends,  all  taxes  owing  by  the  bankrupt 
shall  be  fullv  discharged."  Matter  of  Kal- 
lak (D.  C,  *N.  Dak.),  17  Am.  B.  R.  414, 
147  Fed.  276. 

86.  Matter  of  Ashland  Co.  (D.  C,  Mass.), 
36  Am.  B.  R.  194,  229  ed.  829. 

86.  Penalties  entitled  to  priority^— Otanard 
V.  Dayton  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R. 
682,  220  Fed.  441;  Matter  of  Kallak  (D.  C, 
N".  Dak.),  17  Am.  B.  R.  414,  147  Fed.  276; 
Matter  of  Schuyler  (Ref.,  N.  Y.),  21  Am.  B. 
R.  428;  Matter  of  Scheldt  Broe.  (D.  C, 
Ohio),  23  Am.  B.  R.  778,  177  Fed.  699. 

87.  In  re  Force  (Ref.,  Mass.),  4  Am.  B. 
R.  114;  In  re  Oleanfast  Hosiery  Co.  (Ref., 
N.  Y.),  4  Am.  B.  R.  702;  In  re  Keller  (D. 
C,  Iowa),  6  Am.  B.  R.  351,  109  Fed.  131; 
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m.  PSSSERVIKO  ESTATE;   FILING  FEES. 

a.  Cwt  of  pretemng  ettate. —  (1)  Ijcj  genkral.^ — Subdivision  1  of  sub- 
section b  provides  as  the  first  statutory  priority  that  there  shall  be  paid  '^  the 
actual  and  necessary  cost  of  preserving  the  estate  subsequent  to  filing  the 
petition,"  The  words  of  this  subdivision  are  broad  and  have  a  corresponding 
elasticity  of  application^  They  give  priority  to  the  (1)  actual  and  (2)  necessary 
cost  (3)  of  preserving  the  estate  (4)  subsequent  to  filing  the  petition.  This  has 
been  thought  to  include  the  costs  and  disbursements  of  receivers  in  bankruptcy 
and  other  officers  pending  the  adjudication  and  appointment  of.  trustees.* 
But  these  are  sufficiently  within  §  62.  Hence,  the  reference  here  seems 
rather  to  the  expenses  of  parties,  not  officers,  in  preserving  the  estate.*^  The 
impossibility  of  phrasing  any  rule  whereby  to  determine  when  priority  will 
be  decreed  is  apparent.  Nor,  it  seems,  is  it  material  what  has  been  paid,  a^ 
long  as  the  court  finds  that  the  disbursement  was  not  necessary.*^  Where 
property  is  sold  in  admiralty  to  enforce  maritime  liens,  with  the  consent  of 
the  bankruptcy  court,  the  costs  incurred  in  bankruptcy  in  the  preservation  of 
the  property,  together  with  the  costs  of  administration,  are  entitled  to  priority 
of  payment  from  the  proceeds  of  the  sale.^^  But  if  the  general  fund  of  a  bank- 
rupt transportation  company  is  sufficient  to  pay  all  expenses  of  administration, 
the  cost  of  the  operation  of  the  vessels  owned  by  the  corporation  should  not 
be  charged  against  the  proceeds  of  the  sale  of  a  single  vessel,  sold  to  satisfy 
liens  against  it.®*  Claims  for  rent  due  for  the  occupation  of  the  premises 
during  the  settlement  of  the  bankrupt  estate  should  be  paid  as  part  of  the 
expense  of  maintaining  the  estate.**  Likewise,  claims  of  watchmen  employed 
by  express  authority  of  the  court  to  care  for  the  bankrupt's  stock  are  entitled 
to  priority.**  But  costs  in  an  attachment  suit  which  was  dissolved  under 
§  67-f  and  was  of  no  benefit  to  the  bankrupt  estate  should  not  be  allowed 
under  this  subdivision.*^ 

(2)    Expenses  ot  creditors  in  recovering  property.*^ — The  doctrine 


Matter  of  Wenatchee  Orchard  Co.  (D.  C, 
Wash.),  32  Am.  B.  R.  369,  212  Fed.  7S7. 
U.  S.  v.  Herron,  20  Wall.  251;  In  re  Mol- 
ler,  Fed.  Gas.  0,700;  In  re  Brand,  Fed.  Gas. 
1,809;  In  re  Ambler,  Fed.  Cajs.  271. 

88.  See  also  Am.  B.  R.  Dig.  §  866. 

89.  Paine  v.  Archer  (C.  C.  A.,  9th  Cir.), 
37  Am.  B.  R.  454,  233  Fed.  269. 

Certificates  issued  by  a  receiytr  with  the 
consent  of  the  court:  to  raiee  money  neces- 
sary to  care  for  and  preserve  the  bankrupt 
estate  are  entitled  to  priority  of  payment 
from*  the  proceeds  of  the  sale  of  such  prop- 
erty. In  re  Alaska  Fishing  &  Developing 
Co.  (D.  C,  Wash.),  21  Am.  B.  R.  686,  167 
Fed.  87-6. 

90.  In  re  Burke  (Ref.,  Ohio),  6  Am.  B.  R. 
602.  Compare  also,  generally,  cases  cited 
sub-titles  "  Cost  of  Administration,"  *'  Fees 
of  Oeneral  Assignees"  and  *' Sheriff's  Fees^" 
post,  under  this  section. 

91.  In  re  Allen  (D.  C,  Cal.),  3  Am.  B. 
R.  38,  96  Fed.  61. 

98.  In  re  Hughes  (D.  C,  K.  J.),  22  Am. 
B.  R.  303,  170  Fed.'  809. 

98.  Matter  of  New  England  Transp.  Co. 
(D.  C,  Ct.),  34  Am.  B.  R.  323,  220  Fed.  203. 


94.  In  re  Toudehnan-Walsh  Foundry  Co. 
(D.  C,  N.  Y.),  21  Am.  B.  R.  600,  166  Fed. 
381;  In  re  Hersey  (D.  C.,  Iowa),  22  Am. 
B.  R.  860,  171  Fed.  1,001. 

Premises  used  by  receiver  or  trustee. — 
Where  a  receiver  or  trustee  in  bankruptcy 
actually  occupies  the  leased  premises,  rent 
for  such  occupancy  and  use  is  payable  by  the 
receiver  or  trustee  and  will  be  considered 
a  preferred  claim  in  favor  of  the  landlord, 
not  because  of  any  reservation  of  rent  men- 
tioned in  the  lease,  but  because  the  use  of 
the  premises  was  considered  necessary  to  the 
preservation  of  the  estate,  and  the  amount 
paid  by  the  receiver  or  trustee  will  be  allowed 
as  part  of  the  cost  of«administration.  Matter 
of  Mullings  Clothing  Co.  (D.  C,  Conn.),  87 
Am.  B.  R.  166,  230  Fed.  681. 

96.  Matter  of  Mitchell  ( C.  C.  A.,  2d  Cir. ) , 
32  Am.  B.  R.  391,  212  Fed.  932,  holding  that 
such  claims  are  entitled  to  priority  over  at- 
torney's fees,  and  that  a  trustee  is  personally 
liaible  for  their  payment  when  he  uses  all  the 
assets  to  pay  subordinate  claims. 

96.  Matter  of  Rood  (Ref.,  Minn.),  34  Am. 
B,  R.  273. 

97.  See  also  Am.  B.  R.  Dig.  §  867. 
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that  the  expense  of  preserving  the  estate  is  entitled  to  priority  was,  prior  to 
the  amendatory  act  of  1903y  carried  to  the  extent  of  decreeing  costs  out  of  the 
estate  to  creditors  who  before  the  bankruptcy  had  obtained  a  lien^  by  means 
of  which  all  the  creditors  were  equally  benefited.^^  There  was  doubt,  however, 
whether  this  was  the  law.  The  amendatory  act  of  1903  has  removed  the  doubt 
by  the  words  added  to  subdivision  (2).  This  subdivision  impliedly  recognizes 
the  right  of  a  creditor  to  institute  proceedings  to  recover,  for  the  benefit  of 
the  estate  of  the  bankrupt,  property  transferred  by  him,  either  before  or  after 
filing  of  the  petition.  It  will  be  observed  that  the  act  makes  no  distinction 
as  to  the  character  of  the  transfer,  whether  it  be  one  involving  actual  fraud, 
an  intent  to  hinder,  delay,  or  defraud  the  creditors  of  the  bankrupt,  which 
tiie  law  declares  to  be  null  and  void,  or  a  constructive*  fraud.  So,  then,  it 
makes  no  difference  whether  the  transfer  be  one  of  actual  or  of  constructive 
and  technical  fraud,  so  far  as  the  interest  and  rights  of  creditors  are  con- 
cemeA*^  Now,  to  entitle  a  creditor  to  an  allowance  for  expenses  and  priority 
of  payment,  the  applicant  must  show  that  he  has  (1)  at  his  expense  (2) 
recovered  for  the  benefit  of  the  bankruptcy  estate  (3)  property  which  the 
(4)  bankrupt  had  transferred  or  concealed.^^  If  the  creditor  shows  this,  he 
is  entitled  to  his  '^  reasonable  expenses''  in  so  doing.  It  is  immaterial  whether 
the  transfer  or  concealment  was  before  or  after  the  petition.  Nor  is  it  thought 
that  the  word  "  recovered  "  will  be  construed  strictly ;  it  should  be  enough  if 
any  active  agency,  which  was  either  the  moving  cause  or  without  which 
recoverv  would  have  been  unlikely  or  impossible,  is  shown/^ 

b.  Filing  f ecsi  in  invdnntary  cases. —  Subdivision  2  of  subsection  b  requires 
the  payment  of  filing  fees  paid  by  creditors  in  involuntary  cases.  This  sub- 
division should  be  read  in  connection  with  §  3-e  and  General  Order  XXXIV. 
The  three  together  fix  the  rights  of  the  respective  parties  to  costs  and  disburse- 
ments on  creditors'  petitions  for  involuntary  bankruptcy.  Such  a  creditor 
is  entitled,  not  only  to  a  return  of  his  filing  fee,  but  also  his  other  disburse- 
ments, as  for  service  of  process  ;^^  the  latter,  however,  as  cost  of  administra- 
tion, rather  than  under  this  subdivision.  A  priority  of  this  kind  may  be 
claimed  by  a  verified  account  filed  with  the  trustee;  but  the  same  should  not 
be  paid  until  allowed  by  the  referee.      This  priority  is  akin '  to,  but  not  the 


98.  In  re  Lesser  (C.  C.  A.,  2d  Cir.),  6 
KTf\,  B.  R.  320,  lOO  Fed.  433,  revd.  on 
another  point  in  Metcalf  v.  Barker,  187 
U.  S.  166,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23 
Sap.  Ct.  67.  Compare  also  In  re  Little  River 
Lumber  Co.  (D.  C,  Ark.),  3  Am.  B.  R,  682, 
101  Fed.  658;  In  re  Groves,  2  N.  B,  N.  Rep. 
466. 

99.  Frost  V.  Latham  &  Co.  (<C.  C,  Ala.), 
26  Am.  B.  R.  313,  181  Fed.  -8*. 

100.  For  definitions  of  these  words  see 
Bankr.  Act,  ;;  1. 

An  anowance  by  a  state  court  to  a  receiver 
for  services  rendered  in  the  preservation  of 
the  estate  during  the  four  months  preceding 
bankruptcy  is  entitled  to  priority  in  payment 
after  the  property  has  been  transferred  to 
the  trustee  in  bankruptcy.  Paine  v.  Archer 
(C.  C.  A.,  9th  Cir.),  37  Am  B.  R.  464,  233 
Fed.  25fl. 

101.  Where  attorneys  for  nnsecured  cred- 
itors   of    a    bankrupt    performed    valuable 


services  prior  to  the  appointment  of  a  trustee 
by  conducting  an  examination  of  the  officers 
of  the  bankrupt  which  inured  to  the  benefit 
of  all  the  general  creditors  and  tended  to 
recover  property  which  had  been  fraudulently 
tranef erred,  they  are  entitled  to  compensation 
from  the  estate  under  flection  644>(2)  of 
the  bankruptcy  act,  as  amended  in  1903,  by 
which  it  is  provided  that  where  property  of 
the  bankrupt^  has  been  recovered  for  the 
benefit  of  the  estate,  the  reasonable  expenses 
for  such  recovery  shall  be  entitled  to  priority 
of  payment,  but  after  the  employment  of 
counsel  by  the  trustee,  no  allowance  can 
be  made  out  of  the  estate  for  services  per- 
formed by  such  attorneys  in  aid  of  such 
counsel.  In  re  Medina  Quarry  Co.  (D.  C, 
N.  Y.),  26  Am.  B.  R.  405,  182  Fed.  508, 
revd.  on  other,  grounds,  27  Am.  B.  R  466, 
191  Fed.  815. 

109,  In  re  Silverman  (D.  C,  N.  Y.),  3  Am. 
B.  R.  227,  97  Fed.  826. 


1002 


Obbts  Which  Havk  Psiobity. 


[§  64.b,  (8). 


same  as,  that  for  indemnity  deposits  required  by  General  Order  X.^^  On 
the  analogy  of  these  prorisions,  money  advanced  by  the  attorney  or  friend  of 
a  voluntary  bankrupt  to  pay  the  filing  fee  is  often  ordered  paid  in  full 
out  of  the  estate  when  collected  in  f^  but  such  an  advancement  is  strictly  a 
^'cost  of  administration.'^ 

IV.  COST  OF  ADMIHISTKATION. 

a.  In  general.^^ — Subdivision  3  makes  next  in  order  of  priority  the  .pay- 
ment of  the  ^^cost  of  administration."  ThiB  phrase  includes  the  priorities 
mentioned  in  the  preceding  subdivision.  A  similar  idea  is  expressed  in 
^'the  actual  and  necessary  expenses  incurred  by  officenl^in  the  administration 
of  estates "  in  §  62.  It  may  include  the  referees'  fees  for  allowing  claims, 
fixed  by  §  40,  as  amended  by  the  act  of  1903,  and  disbursements  of  the  bank- 
rupt in  notifying  creditors  of  an  application  for  his  discharge.^^  The  expenses 
of  a  referee,  including  a  reasonable  allowance  for  clerk  hire,  fall  within  this 
subdivision.^^  And  so  also  does  the  reasonable  value  of  the  use  by  a  trustee 
of  leased  premises  formerly  occupied  by  the  bankrupt.*^  It  may  also  include 
a  great  variety  of  disbursements  made  necessary  in  the  administration  of  the 
estate,  but  not  costs  awarded  in  proc.eedings  not  a  part  of  the  bankruptcy 
proceeding.  ^^  It  is  impossible  to  phrase  any  fixed  rule.  Compensation  for 
services  of  accountants,  acting  without  authority  of  the  court,  will  not  be 
allowed."^ 

b.  Witness  fees  and  mileage. —  These  are  expressly  given  priority.  -They 
would  have  it  were  the  law  silent.  Their  amount  is  fixed  by  the  Eevised 
Statutes."^ 

0.  Attorney's  fees.*^ — Costs  of  administration  under  subdivision  (8)  include 
"one  reasonable  attorney's  fee."  This  subject  is  considered  in  detail  under 
§  62.  The  allowance  must  be  (1)  in  one  item,  (2)  reasonable,  and  (3)  for 
professional  services  actually  rendered.  It  seems  that  the  basis  of  compensa- 
tion is  not  payment  for  all  services  which  the  bankrupt  may  request  of  his 
attorney,  but  for  the  services  to  the  bankmpt  in  involuntary  cases,  while 
performing  the  duties  devolved  upon  the  bankrupt  by  the  bankruptcy  law.*" 
The  services  rendered  must  be  such  as  aid  in  the  settlement  of  the  estate,  and 
will  not  include  services  rendered  in  securing  an  exemption  for  the  bank- 


108.  Compare  In  re  Matthews  (D.  C., 
Iowa),  3  Am.  B.  R.  2S5,  97  Fed.  772;  also 
In  re  Burke  (Ref.,  Ohio),  6  Am.  B.  R.  602. 

104.  See  Whiston  v.  Smith,  Fed.  Cas. 
17,623. 

105.  See  also  Am.  B.  R.  Dig.  f{  S69. 

lOe.  In  re  Hatcher  (D.  C,  Tex.),  1^  Am. 
B.  R.  722,  145  Fed.  66S.  See  General 
Order  X. 

107.  In  re  Tebo  (D.  C,  W.  Va.),  4  Am. 
B.  R.  236,  101  Fed.  419. 

108.  In  re  Abrams  (D.  C,  Iowa),  29  Am. 
B.  R.  690,  200  Fed.  1006. 

109.  For  exceptions  to  this  rule,  see  In  re 
Lesser  (C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  320, 
100  Fed.  433,  revd.  on  other  grounds  in  1S7 
U.  S.  165,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23 
Sup.  Ot.  67;  In  re  Neely  (D.  C,  N.  Y.),  5 
Am.  B.  R.  836,  108  Fed.  371. 

110.  Matter  of  Marks  (Ref.,  Ga.),  22  Am. 
B.  R.  54,  holding  that  items  of  expense  in- 
curred by  accoimtants  for  "entertainment" 


and  unusual  hotel  bill«  and  Pullman  fares 
are  not  properly  chargeable  against  the  es- 
tate of  ft- bankrupt,  and  will  be  disallowed. 

111.  U.  S.  R.  S.,  S  848.  See  also  under 
Section  Twenty-one  of  this  work,  ante, 

112.  flee  also  Am.  B.  R.  Dig.  §  870  and 
cross-references  tbereunder. 

118.  The  ^Qg^e  reasonable  attorney's  fee" 
must  be  allowed  for  serrices  actually 
rendered  to  the  bankrupt  in  performing  the 
duties  required  bv  the  act.  In  re  Payne 
(D.  C,  N.  Y.),  18*  Am.  B.  R.  192,  153  Fed. 
1,018;  In  re  Lewin  (I>.  C,  Vt.).  4  Am.  B. 
R.  632,  103  Fed.  850;  In  re  Anderson  (Dl 
C,  S.  Car.),  4  Am.  B.  R.  640,  103  Fed.  864; 
In  re  Terrill  (D.  C,  Vt.),  4  Am.  B.  R.  625, 
103  Fed.  781. 

The  «« duties "  referred  to  in  the  last  sen- 
tence of  the  above  text  are  those  inn>o9ed 
by  section  7  of  the  Bankruptcy  Act.  Whitla 
ft  Nelson  v.  Boyd  (C.  C.  A.,  9th  Cir.),  82 
Am.  B.  R.  469,  213  Fed.  687. 


§  644>,  (3)0 


Attobneys'  Fe£s. 


1008 


rupt,"*  nor  services  rendered  in  State  and  city  courts  at  the  instance  of  the 
bankrupt/^  nor  services  rendered  in  resisting  the  claim  of  a  receiver  appointed 
by  the  State  court  prior  to  adjudication.  ^^^  And  the  bankruptcy  act  does  not 
contemplate  that  estates  shall  be  burdened  with  the  expense  of  furnishing  an 
attorney  for  the  bankrupt  every  tiijae  he  appears  before  the  referee.^"  Where 
partneirfiip  bankrupts  have  different  attorneys  but  one  allowance  can  be 
mada^^  An  attorney  who  uselessly  files  a  second  involuntary  petition,  and 
subsequently  demurs  to  the  petition  previously  filed  by  another  attorney,  and 
such  petition  is  amended,  and  an  adjudication  had  thereon,  is  not  entitled 
to  an  allowance  of  a  fee  for  services.^^*  The  attorney's  fee  i^ould  be  kept 
down  to  what  it  was  intended  by  the  act  to  represent,  and  that  is  simply  the 
necessary  professional  assistance  required  by  the  bankrupt  to  meet  the  demands 
of  the  act  upon  him.  Thus,  clerical  work  performed  by  an  attorney  in  posting 
the  bankrupt's  books  and  in  making  extra  copies  of  schedules  cannot  be  charged 
for  as  professional  services.*^  It  should  affirmatively  appear  that  the  services 
were  reasonably  necessary  and  rendered  in  good  f aith,^^  although  the  prevail- 
ing  opinion  seems  to  be  that  the  attorney  for  petitioning  creditors  in  an 
involuntary  proceeding  is  entitled  as  a  matter  of  right  to  a  reasonable  fee, 
the  amount  to  be  determined  upcm  evidence  of  the  services  performed  and 
their  value. ^^  An  application  to  confirm  a  composition  made  by  an  involun- 
tary bankrupt  is  no  part  of  the  administration  of  the  estate,  and  the  fees  and 
disbuifiements  of  the  bankrupt's  attorney  cannot  be  allowed  as  costs  of  admin- 
istration.*^   Compensation  may  be  allowed  to  the  bankrupts'  attorneys  for 


114.  In  re  CHara  (D.  C,  Pa.),  21  Am. 
P.  R.  908,  166  Fed.  3S4^;  Matter  of  Bohnnan 
(D.  C,  Ga.),  34  Am.  B.  R.  801,  224  Fed. 
287. 

115.  Musica  v.  Prentice  (C.  C.  A.,  5tli 
Cir.),  31  Am.  B.  R.  687,  211  Fed.  326,  affg. 
30  Am.  B.  R.  555,  206  Fed.  413. 

118.  Whitla  &  Nelson  v.  Boyd  (C.  C.  A., 
9tli  Cir.),  32  Am.  B.  R.  469,  213  Fed.  587. 

117.  Whitla  &  Nelson  v.  Boyd  (C.  C  A., 
9th  Cir.),  32  Am.  B.  R.  469,  213  Fed.  587. 

lia.  See  In  re  Eschwege  (Ref.,  N.  Y.), 
8  Am.  B.  R.  282. 

119.  Frank  v.  Dickey  (C.  C.  A.,  8th  Cir.), 
16  Am.  B.  R.  155.  1-39  Fed.  744. 

180.  In  re  Connell  &  Sons  (D.  C,  Pa.),  9 
Am.  B.  R.  474,  120  Fed.  846. 

lai.  In  re  Carr  (D.  C,  N.  Car.),  9  Am.  B. 
R.  58,  117  Fed.  572,  holding  that,  the  al- 
lowance to  an  attorney  under  section  64-h 
being  discretionary,  the  attorney  must  dis- 
close his  dealings  with  his  client  that  the 
court  may  act  intelligently. 

Test  is  whether  services  are  necessarily 
rendered. —  In  re  Rosenthal  &  Lehman  (D. 
C,  Mo.),  9  Am.  B.  R.  ©26,  628,  120  Fed. 
848,  the  court  said:  "It  goes  without  say- 
ing that,  if  the  services  of  counsel  are 
secured,  or,  when  secured,  are  employed  for 
the  purpose  of  securing  the  'bankrupt  from 
the  consequences  of  his  own  wrongful  con- 
duct, or  for  the  purpose  of  suppressing  the 
truth,  or  otherwise  thwarting  the  operation 
of  the  act,  n6  compensation  can  reasonably 
be  allowed  by  the  court  to  be  paid  out  of 
the  assets  of  the  estate.  The  test,  in  my 
opinion,     is    whether    the    employment    is 


necessarily  made,  and  the  services  neces- 
sarUy  rendered  in  good  faith  for  the  real 
purpose  of  so  administering  the  act  in  a 
given  case  as  to  accomplish  the  purpose  of 
its  enactment." 

Services  to  secure  preferential  paymenfs. — 
Where  an  attorney  for  the  petitioning  credit- 
ors, who  were  in  sympathy  with  the  bank- 
rupt and  assisted  in  the  wrongful  transfer 
of  its  property,  subsequently  represented 
creditors  who  had  received'  preferential  pay- 
ments and  who  sought  to  establish  invalid 
cliims  against  the  estate,  he  is  not  entitled 
to  an  allowance  for  fees  out  of  the  estate. 
In  re  Medina  Quarry  Co.  (D.  C,  N.  Y.),  25 
Am.  B.  R.  405,  182  Fed.  508,  revd.  on  other 
grounds  27  Am.  B.  R.  466,  191  Fed.  815. 

129.  Smith  v.  Cooper  (C.  C.  A.,  5th  Cir.), 
9  Am.  B.  R.  756,  120  Fed,  230;  In  re 
Curtis  (C.  C.  A,  7th  Cir.),  4  Am.  B.  R. 
17.  100  Fed.  784;  In  re  Goldville  Mfg.  Co. 
(D.  C,  S.  Car.),  10  Am.  B.  R.  552,  118 
Fed  892;  In  re  Lang  (D.  C.,  Tex.),  11  Am. 
B.  R.  794,  127  Fed.  755. 

123.  Compensation  of  attorney  for  bank- 
rupt in  contest  orer  confirmation  of  composi- 
tion.—-In  re  Fogarty  (C.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  568,  187  Fed.  773,  the  court  said: 
"  tf,  because  the  professional  services  in 
this  case  were  rendered  in  the  bankruptcy 
court  —  in  the  administration  of  the  bank' 
ruptcy  law.  —  the  attorney's  fees  are  there- 
fore costs  of  administration  within  the 
meaning  of  section  64,  nevertheless  such 
fees  are  not  payable  from  the  estate  unless 
the  services  were  rendered  to  the  bankrupt 
while  he  was  in  the  performance  of  some 
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services  rendered  at  a  trial  in  which^  although  abjudication  finally  resulted, 
a  successful  resistance  was  made  to  important  and  serious  chaj^ges  alleged  in  the 
petition  of  the  petitioning  creditors.^^  No  attorney's  fee  will  be  aUowed, 
under  this  section,  except  upon  notice  to  parties  interested,  and  upon  petition 
by,  or  recommendation  of,  parties  mentiqped  in  the  statuta^^  Where  the 
attorney  for  a  bankrupt  advanced  the  filing  fee  for  a  voluntary  petition  and 
made  other  disbursements  for  printing  notices  to  creditors,  eta,  on  bdialf  of 
the  bankrupt,  the  same  should  be  allowed  out  of  the  estate  as  a  ^'cost  of 
administration/'^^  Claime  of  attorneys  for  the  receiver  of  a  corporation 
appointed  by  a  State  court  are  not  entitled  to  priority,  where  the  corporation 
sub8equ«[itly  becomes  bankrupt  ^^  Though  but  three  kinds  of  legal  services 
in  bankruptcy  cases  are  enumerated  in  this  subsection,  services  not  coming 
within  the  words  must  still  be  paid  for  and  are  entitled  to  priority,  if  within 
the  meaning  of  ^^cost  of  adminiAtration."  But  an  attorney's  priority  is  not 
superior  to  that  of  a  bima  fide  lienor.^^     Claims  of  attorneys  for  services 


dut^  preaeribed  by  the  act.  No  duty  was 
laid  upon  him  to  try  to  settle  tLe  case  and 
get  back  hia  property.  That  was  a  priTilcjge, 
not  a  duty,  if  it  be  said  that  an  application 
for  a  diacharge  is  likewiae  merely  a  priv' 
ilege,  that  the  bankrupt's  costs  in  connec- 
tion with  the  hearing  upon  his  application 
for  a  discharge  are  payaole  from  the  estate, 
that  the  confirmation  of  a  composition  is 
equivalent  to  a  discharge,  and  that  there- 
fore his  costs  in  connection  with  the  prose- 
cution of  his  composition  offei^  should  also 
be  payable  from  the  estate,  we  think 
the  following  considerations  are  a  sufficient 
answer.  Attendance  in  the  one  case  is 
made  by  the  letter  of  the  statute  the  bank- 
rupt's duty;  in  the  other,  not.  Though  a 
confirmed  composition  has  the  effect  of  a 
discharge,  and  though  confirmation  may  be 
opposed  on  grounds  that  would  prevent  a 
discharge,  the  first  question  for  the  judge 
is  whether  the  composition  is  for  the  best 
interests  of  the  creaitors,  and  this  question 
has  nothing  to  do  with  the  right  to  a  dis- 
char^.  This  question  might  be  clearly  de- 
terminable without  the  attendance  of  the 
bankrupt.  Upon  the  judge  is  laid  the  dut^ 
of  becoming  '  satisfied '  that  the  composi- 
tion ofl^er  is  fair.  If  questions  should  arise 
which  the  judge  thought  might  not  be 
rightly  solved  without  the  attendance  of 
the  bankrupt  and  his  attorney  to  aid  in  de- 
termining what  was  for  the  best  interests 
of  the  creditors,  it  is  possible  that  under 
section  7-a  ( 2 )  he  might  make  a  '  lawful 
order '  requiring  the  attendance  of  the  bank- 
rupt and  his  attorney  at  the  expense  of  the 
estate.  But  the  issue  here  is  whether  the 
bankrupt  can  recover  from  the  estate  the 
fees  and  disbursements  of  his  attorney  in 
endeavoring  to  force  a  dismissal  of  the  case 
and  a  restoration  of  the  seized  property, 
when  neither  the  letter  of  the  statute  nor 
an  order  of  the  court  imposed  upon  the 
bankrupt  the  obligation  to  make  such  a 
contest.  Our  interpretation  of  the  sections 
herein  referred  to,   in  connection  with   the 


spirit  of  the  act  aa  an  oitirety,  is  against 
the  bankrupt's  contention." 

IM.  Successful  defense  to  thaiges. — ^In  the 
case  of  Matter  of  Perlhefter  (Ref.,  N. 
Y.),  25  Am.  B.  R.  586,  the  referee  said: 
''  It  seema  to  me  essentially  equitable  that 
a  bankrupt  diould  be  allowed  to  def^id  him- 
self against  diarges  made  under  section  S 
of  the  Bankruptcy  Act,  defining  acts  in 
bankruptcy,  ana  that  the  expense  of  suc- 
cessful defense  be  allowed  out  of  his  es- 
tate under  section  64-b(3)  of  the  Act,  ee- 
pecially  if  auch  charges,  if  established,  could 
be  pleaded  as  objections  to  his  dischaige 
within  section  14-b  of  the  Bankruptcy  Act 
(I  refer  particularly  to  subdivision  4),  or 
should  be  germane  to  any  such  objections, 
although  at  the  same  time  the  trial  should 
result  in  an  adjudication  on  other  charges 
established  at  the  trial." 

laS.  In  re  Young  (D.  C,  N.  Car,),  16  Am. 
B.  R.  106,  142  Fed.  891. 

U6.  Matter  of  Carpenter  (Rcf.,  N.  Y.),  25 
Am.  B.  R.  161,  citing  Collier  on  Bankruptcy 
(8th  ed.),  p.  736. 

127..  Compensation  of  attorneys  for  re- 
ceiver of  corporation  appointed  by  State 
court. — Where  a  fee  has  been  allowed  attor- 
neys by  a  State  court  for  services  rendered 
the  receiver  of  a  corporation  in  that  court 
and  ordered  to  be  paid  by  such  receiver 
out  of  any  funds  available  for  that  purpose, 
and  prior  to  the  making  of  such  order,  the 
corporation  has  become  bankrupt  and  its 
assets  have  passed  under  the  jurisdiction  of 
the  bankruptcy  court,  such  fee  is  not  a 
priority  claim  constituting  a  lien  on  the 
assets  of  the  bankrupt  corporation.  Such 
claim  is  allowable  only  upon  equitable  con- 
siderations for  services  from  which  the  estate 
in  bankruptcy  has  derived  benefit,  and  to 
the  extent  only  that  they  were  beneficial 
in  fact.  In  re  Standard  Fuller's  Earth  Co. 
(D.  C,  Ala.),  26  Am.  B.  R.  662,  186  i'ed. 
578. 

128.  In  re  Fridc  (Ref.,  Ohio),  1  Am.  B.  R. 
719;  Liddon  v.  Smith  (C.  C  A.,  5th  Cir.), 
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esaential  to  the  proper  adminiBtration  of  the  bankrupts  estate  rank  second 
only  to  labor  claims.  ^'^ 

V.  PAYHSNT  OF  WAGES.18O 

a.  In  s^eral. —  Subdivision  4  specifies  the  wages  which  are  to  have  priority 
in  payment.  The  amendment  of  i906  added  "  traveling  or  city  salesmen " 
to  workmen,  clerks  and  servants,  who  alone  were  preferred  under  the  original 
act.  Under  this  subdivision  the  rule  as  to  a  conflict  between  the  bankruptcy 
law  and  a  State  statute  concerning  wage  priorities  should  be  noted. ^^^  An 
analogous  but  different  priority  to  the  wage-earner  is  probably  given  by  every 
State  law.  Still,  such  statutes  apply  in  certain  circumstances,  as  where  they 
give  priority  for  Itfbor  over  even  an  existing  mortgage,^^^  or  where,  in  case  of 
insolvency,  a  lien  is  given.^^  But  such  claims  are  not  usually  prior  to  valid 
vested  liens. ^^  Since  the  claim  of  a  clerk  for  his  wages  earned  within  three 
months  of  his  bankruptcy  with  his  employer  is  a  priority  fixed  by  the  bank- 
ruptcy act  and  not  a  lien  under  the  laws  of  the  State, ^^  it  is  immaterial 
whether  under  the  laws  of  the  ^State  the  claim  is  or  is  not  superior  to  a  home- 
stead right. ^^  A  laborer  may  be  entitled  to  priority  of  payment  hereunder 
although  he  has  not  perfected  his  lien  under  a  State  statute.*^  Proof  of  claim 
for  wages  must  state  facts  which  show  the  claim  to  be  entitled  to  preference 
or  priority  of  payment.  It  is  not  su£Scient  to  say  in  the  claim  that  the  debt 
therein  mentioned  is  "preferred"  or  a  *' preferred  claim." ^^ 

b.  Constnietion  and  effect. —  The  term  "wages"  should  be  construed  in  a 
broad  and  general  sense,  as  meaning  compensation  for  services  rendered.    Any 


14  Am.  B.  R.  204,  135  Fed.  43.  Contra: 
In  re  Duncan  (Kef.,  Tex.),  «  Am.  B.  R.  321. 
Compare  also  In  re  Tebo  (D.  C,  W.  Va.), 
4  Am  B.  R.  235,  101  Fed.  419. 

189.  In  re  Erie  Lumber  Co.  (D.  C,  Gku), 
17  Am.  B.  R.   689,  700,  150  Fed.  817. 

150.  See  also  Am.  B.  R.  Dig.  §§  871-873. 

151.  See  under  this  section,  post,  subtitle 
"Conflicting  and  Overlapping  State  Priori- 
ties." 

182.  In  re  Matthews  (D.  C,.  Ark.)  6  Am. 
B.  R.  96,  109  Fed.  603. 

In  Kentucky  wage-earners  have  no  lien 
upon  and  are  not  entitled  to  priority  of 
payment  out  of  the  proceeds  of  mortgaged 
property  sold  by  the  trustee  in  bankruptcy 
of  the  mortgagor.  In  re  Mulhauser  (C.  C 
A.,  Ky.),  10  Am.  B.  R.  231,  121  Fed.  629, 
followed'  in  Matter  of  Meis  (Ref.,  Ky.),  18 
Am.  B.  R.  104. 

188.  In  Ohio  it  has  been  held  to  be  the 
purpose  of  the  statute  in  regard  to  labor 
claims,  when  the  property  of  the  employer 
shall  be  placed  by  assignment  or  receiver- 
ship beyond  the  reach  of  those  who  may 
have  assisted  in  its  creation  by  their  labor 
to  the  extent  of  claims  which  have  accrued 
three  months  prior  thereto,  to  fasten  upon 
it  a  charge  which  shall  yield  in  priority  of 
payment  only  to  taxes  and  costs  of  admin- 
istering the  trust,  and  that  this  charge  is 
tantamount  to  a  specific  lien  in  favor  of 
this  class  of  creditors.  The  mere  fact  that 
a  petition  in  bankruptcy  has  been  filed 
within  four  months  of  the  appointment  of  a 


receiver  of  the  insolvent  debtor  does  not 
affect  such  a  lien,  which  is  not  in  any  proper 
sense  a  lien  created  by  a  suit  or  proceed- 
ing at  law  or  in  equity.  In  re  Coe,  Porw- 
ers  A  Co.  (C.  C.  A.,  6th  Cir.),  6  Anj.  B.  R. 
1,  109  Fed.  660.   •  • 

184.  In  re  Cramond  (D.  C,  N.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  966;  In  re  Prond- 
foot  (D.  C,  W.  Va.),  23  Am.  B.  R.  106, 
173  Fed.  733;  In  re  Tebo  (D.  C,  W.  Va.), 
4  Am.!  B.  R.  235,  101  Fed.  419,  is  thus  not 
a  reliable  authority.  See  discussion  under 
this  section,  ante,  subtitle  **  Priorities  versus 
Liens." 

135.  In  re  Erie  Lumber  Co.  (D.  C,  Ga.), 
17  Am.  B.  R.  689,  699,  150  Fed.  817,  quot- 
ing Collier  on  Bankruptcy  (5th  Ed.);  p.  504. 

186.  Matter  of  Strickland  (Ref.,  Ga.),  20 
Am.  B.  R.  923. 

187.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22  145  Fed.  966;  In  re  Burton  Mfg. 
Co.  (D.  C,  la.),  14  Am.  B.  R.  218,  134  Fed. 
157. 

188.  Suflldency  of  proof  of  claim  entitled 
to  priority  as  a  wage  claim. — ^Where  a  proof 
of  claim  states  merely  that  it  is  for  "wages 
due  deponent  as  clerk  and  manager  and  is 
a  preferred  claim,**  and  it  docs  not  appear 
in  such  claim  or  by  proof  of  any  kind  that 
such  wages  were  earned  in  the  employ  of 
bankrupt  within  three  months  before  the 
commencement  of  bankruptcy  proceedings, 
it  is  not  sufficient.  In  re  Dunn  (D.  C,  N". 
Y.),  25  Am.  B.  R.  103,  181  Fed.  701. 
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other  construction  would  lead  to  glaring  inoonsistencieB  and  manifest  injus- 
tice.*^ The  services  referred  to  are  those  rendered  by  one  occupying  the 
relation  of  servant  to  his  employer  as  master;  including  only  persons  who 
work,  labor  or  serve  in  a  more  or  less  subordinate  position.*^  The  statute 
indicates  that  such  a  construction  should  be  made,  for  it  specifies  '^  wages  due 
to  workmen,  clerks  or  servants,"  excluding  the  notion  that  one  who  renders 
professional  services  as  an  attorney  or  physician  is  entitled  to  priority  under 
such  provision."*  Under  such  construction  a  person  who  renders  services  as 
an  incident  of  a  contract  providing  for  payment  in  some  other  way  than  on 
a  time  basis  would  not  be  entitled  to  the  privilege  of  priority.*^  Commissions 
on  sales  of  traveling  salesmen  constitute  wages  within  the  meaning  of  this 
provision,*^  but  a  partnership,  composed  of  several  members,  selling  the 
product  of  a  corporation  on  a  commission,  is  not  a  worinnan  or  laborer,  and 
its  commissions  may  not  be  considered  as  "wages."***  The  fact  that  a  claim- 
ant's compensation  was  more  than  $1,500  per  year  does  not  of  itself  disentitle 
him  to  priority.***  The  intent  and  purpose  of  the  clause  is  to  protect  laborers 
to  the  fullest  possible  extent,  giving  them  priority  over  all  other  creditors.*** 
The  priority  given  to  claims  for  wages  is  not  lost  by  the  entry  of  judgment 
on  the  claim  before  the  institution  of  bankruptcy  proceedings.**^ 

c.  Assignee  of  claim  for  wages.*** — An  assignee  of  a  claim  for  wages  is 
entitled  to  priority  of  payment  although  the  assignment  was  made  prior  to 
the  commencement  of  the  bankruptcy  proceedings.***  But  such  priority  is  lost 
by  the  assignee's  acceptance  of  the  debtor's  note  and  due  bill,  the  transaction 


189.  In  re  New  England  Thread  Co.  (C. 
G.  A.,  l«t  Cir.),  20  Am.  B.  R.  47,  168  Fed. 
786. 

140.  Mtitter  of  Gay  k  Sturgis  (D.  C, 
Mass.),  36  Am.  B.  R.  950, 

141.  Matter  of  Qay  k  Sturgis  (D.  C, 
Mass.),  36  Am.  B.  R.  350. 

14a.«  Matter  of  FootviUe  Condensed  Milk 
Co.  (D.  C,  Wi«.) ,  38  Am.  B.  R.  472,  237  Fed. 
136. 

145.  In  re  New  England  Thread  Co.  (0. 
C.  A.,  Ist  Cir.),  20  Am.  B.  R.  47,  198  Fed. 
788;  In  re  Pink  (D.  C,  Pa.),  20  Am.  B.  R. 
807,  163  Fed.  135. 

144.  Matter  of  Crawford  Woolen  Co.  (D. 
C,  W.  Va.),  34  Am.  B.  R.  223,  218  Fed.  951. 

146.  Matter  of  Schultz  k  Guthrie  (D.  C, 
Mass.),-.  37  Am.  B.  R.  604,  235  Fed.  907; 
Matter  of  American  Finance  k  Securities 
Co.  (Ref.,  N.  J.),  38  Am.  B.  R.  479.  Contra: 
In  re  Becker  (Ref.,  N.  Y.),  31  Am.  B.  "R. 
596. 

146.  Judgment  founded  upon  cUims  for 
labor  are  entitled  to  priority  over  the  claims 
of  all  other  creditors  ami  to  payment  in 
full.  In  re  Blackstaff  Engineermg  Co.  (D. 
C,  Ga.),  29  Am.  B.  R.  663.  200  Fed.  1,019, 
citing  In  re  Erie  Lumber  Co.  (D.  C,  Ga. ) ,  17 
Am.  B.  R.  689,  150  Fed.  817,  and  Guarantee 
Title  k  Trust  Co.  v.  Title  Guaranty  &  Surety 
C^.,  224  U.  S.  152,  27  Am.  B.  R.  873,  56  L. 
Ed.  706,  32  Sup.  Ct.  457. 

Purpose  of  section. —  Priority  of  payment 
of  wages  under  section  64b(4)  of  the  Bank- 
ruptcy Act  was  intended  for  the  benefit  only 
of  those  who  are  dependent  upon  their  wages, 


and  who,  having  lost  their  employment  hv 
the  4>ankraptcy,  wotild  be  in  nettd  of  such 
protection.  Blessing  ▼.  Blanehard  (C.  C.  A.. 
9th  Cir.),  35  Am.  B.  R.  136,  213  Fed.  35. 

147.  Matter  of  Haskell  (D.  C,  N.  Y.),  36 
Am.  B.  R.  428,  228  Fed.  819. 

148.  See  also  Am.  B.  R.  Dig.  S  885. 

149.  Matter  of  Dutcher  (D.  C,  Wash.),  32 
Am.  B.  R.  545,  213  Fed.  906. 

Priority  of  assignee. —  Shropshire  ▼.  Bush, 
204  U.  S.  186,  17  Am.  B.  R.  77,  51  L.  Ed. 
436,  27  Sop.  Ct.  178,  holding  that  ''The 
priority  is  attached  to  the  debt  and  not  to 
the  person  of  the  creditor;  to  the  claim  and 
not  to  the  claimant;"  In  re  Fuller  k  Ben- 
nett (D,  C,  W.  Va.),  18  Am.  B.  B.  443,  152 
Fed  538.  The  act  of  1898,  providing  for 
priority  in  payment  of  wages  earned  within 
three  months  of  the  filing  of  the  petition 
by  workmen,  clerks,  or  servunts^  not  to  exceed 
$300  to  each  claimant,  causes  snch  priority 
to  attach  to  the  character  of  claim  earned  by 
the  designated  class  and  within  the  period 
fixed,  and  not  to  the  character  of  the  claimant 
who  offers  to  prove  such  claim,  and  such 
priority  claima  do  not  lose  their  status  as 
such,  by  assignment  before  the  filing  of  the 
petition  to  another  than  the  workman,  dei^, 
or  servant  who  earned  them.  Matter  of 
Harmon  (D.  C,  W.  Va.),  11  Am.  B.  R.  64, 
128  Fed.  170. 

Borrowing  money  to  pay  wages. —  In  the 
case  of  United  Surety  Co.  v.  Iowa  Mfg.  Ca 
(C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  726,  179 
Fed.  55,  the  court  said :  *'  In  this  case  there 
was  no  assignment  of  the  claims  and  none 
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operating  as  a  novation.  ^^  Orders  drawn  upon  a  company  hj  a  bankrupt, 
and  given  to  his  employees,  payable  in  trade,  do  not,  upon  payment,  constitute 
an  assignment  of  wages  so  as  to  entitle  the  drawee  to  priority."^^  .  Where 
cheoks  .are  given  to  laborers  for  wages  earned  prior  to  the  employer's  bank- 
ruptey,  the  person  who  cashes  such  checks  becomes  an  assignee  of  the  claims 
represented  by  such  checks  and  is  entitled  to  priority.^'*  If  the  claim  be 
assigned  after  being  proved,  the  assignee  is  subrogated  to  the  priority  of  the 
assignor. ^^  A  surety  may  be  entitled,  through  the  doctrine  of  subrogation,  to 
preference  in  payment  of  claims  which  it  has  discharged.**^  But  the  mere 
fact  that  -one  pays  off  a  debt  at  the  instance  of  the  debtor  or  lends  money  to 


was  intended  t>y  the  parties.  The  transac- 
tion consiated  simply  in  the  Ahadiie  Com- 
pany [insolvent]  borrowing  money  from 
the  surety  company  to  pay  a  debt  which, 
as  between  the  borrower  and  the  lender,  was 
alone  owned  by  the  former ^^-and  instead'  of 
buying  the  claims  from  the  laborers,  and 
thereby  securing  some  equitable  right  as 
against  the  prmcipal  debtor,  the  surety 
company  took  what  it  conceived  to  be  ample 
security  for  the  loan,  turned  oyer  the  money 
to  the  borrower,  and  with  it  the  latter  paid 
and  extinguished  its  own  debt  to  the  la- 
borers, 'ffieir  claims,  therefore,  were  not 
at  the  time  bankruptcy  proceedings  were 
instituted  againat  the  borrower  *  wages  due 
the  workmen  '  within  the  meaning  of  the  sec- 
tian  64^(4)  of  the  Bankruptcy  Act. 
Neither  were  they  assigned  claims  of  that 
kind  entitling  the  assignee  to  sjband  in  the 
shoes  of  the  laborers,*' 

Priority  personal  under  prior  decisions. — 
This  priority  has  been  held  to  be  personal 
and  where  an  assignment  of  the  wages  took 
place  prior  to  the  filing  of  the  petition  no 
priority  was  allowed.  In  re  Westlund  (I>. 
C,  Minn.),  3  Am.  B.  R.  646,  99  Fed.  399. 
Thus,  where,  prior  to  the  bankruptcy  of  a 
cor^ration,  its  employees  assign  their 
claims  for  wfiges  to  secure  one  who  advanced 
the  money  for  their  wages,  the  assignee  is 
not  entitled  to  priority  of  payment.  In  re 
St.  Louia  Ice,  etc.,'Co.  (D.  C.,  lio.),  17  Am.- 
B.  IL  194,  147  Fed.  752.  But  where,  the 
assignment  took  place  after  the  bankruptcy 
proceedings  were  commenced  it  was  held 
that  the  claims  for  wages  are  entitled  to 
priority  in  the  hands  oi  the  assignee.  In 
re  Campbell  fD.  C,  Wis.),  4  Am.  B.  R. 
535,  102  Fed.  686. 

150.  In  re  FuUer  &  Bennett  (D.  C,  W. 
Va.),  18  Am.  B.  R.  443,  152  Fed.  638. 

151.  Stewart  &  Co.  v.  McLeod  (C.  C.  A., 
5th  Cir.),  34  Am.  B.  R.  414,  222  Fed.  253. 

Goods  purchased  by  orders  of  bankrupt. — 
Wher3  a  merchant  supplied  goods  to  work- 
nren  in  the  employ  of  the  bankrupt,  upon 
orders;  of  the  bankrupt,  received  as  a 
portiin  of  their  wages,  and  for  the  amount 
of  «uch  orders  remaining  unpaid,  filed  a 
claim  in  their  own  name  and  asserted  a 
laborers'  lien  upon  the  bankrupt's  property 
under  a  Tennessee  statute,  and  where  there 
had  been  no  assignment  of  the  labor  claims 
to  the  merchant  pro    tanto   by  consent  or 


knowledge  of  the  laborerjs  themselves,  but 
simply  a  supposition  between  the  4beuikrupt 
ajid  claimant  that  claimant  should  stand 
precisely  in  the  shoes  of  the  laborers,,  in 
the  absence  of  evidence  that  the  laborers 
intended  to  sell  aoid  agreed  that  the  lien 
^ould  be  kept  alive  for  the  leneflt  of  the 
purchaser,  payment  and  not  an  assignment 
will  be  presumed.  Browder  &  Co.  v.  Hill 
(C.  C.  A.,  6th  dr.),  14  Am.  B.  R.  619,  136 
Fed.  821.  See  also  Bell  v.  Arledge  (C.  C.  A., 
5th  Cir.),  27  Am.  B.  R.  773,  192  Fed.  837. 

15ft.  Matter  of  Stultz  Brothers  (D.  0.,  N. 
Y,),  34  Am.  B.  R.  783,  226  Fed,  989. 

Time  checks. — Where  bankrupta  were  log- 
gers and  failed  to  pay  their  men  and  the 
owners  of  the  logs  paid  off  the  liene  to  pre- 
vent threatened  foreclosure  and  sale,  and 
the  time  checks  representing  each  man's 
clftim  being  turned  over  to  the  owners  of 
the  logs,  upon  such  payment,  the  transaction 
amounted  to  an  assignment  in  fact  of  such 
claim  and  not  to  a  payment  and  extinguish- 
ment, and  such  claims  were  entitled  to  the 
same  right  to  priority  of  payment  in  the 
hands  of  such  owners  as  in  the  hands  of  the 
workmen.  Matter  of  Langley  &  Alderson 
(Ref.,  Wis.),  24  Am.  B.  R.  69.  Where  a 
bankrupt  corporation  issued  dally  tjlme 
checks  to  its  -laborers  which  were  neither 
dated  nor  negotiable  and  a  mercantile  firm 
gave  merchandise  for  the  checks  under  an 
agreement  by  the  bankrupt  to  pay  the  same, 
less  10  per  cent.,  an4  the  checks  were  not 
assigned  to  the  mercantile  firm  and  the 
laborers  had  no  agreement  with  it,  such  firm 
Is  not  entitled  to  priority  in  payment  of  such 
checks  under  section  64-b  (4)  of  the  Bank- 
ruptcy Act,  especially  where  the  evidence  is 
insufiicient  to  esftablish  that  the  checks  were 
for    labor    performed   within   three    months 

Erior  to  bankruptcy.  Matter  of  McGowin 
rumber  Co.  (D.  C,  Ala.),  35  Am.  B.  R.  67, 
223  Fted.  553,  quoting  text  with  approval. 
158.  Subrogation. —  In  re  North  Carolina 
Car  Co.  (D.  C,  N.  Oar.),  11  Am.  B.  R.  488, 
127  Fed.  178:  Matter  of  Langley  &  Alder- 
son   (Ref.,  Wis.),  24  Am.  B.  R.  69. 

154.  Right  to  be  subrogated  to  priority 
claims. — A  surety  on  the  bond  of  a  munic- 
ipal contractor,  one  of  the  conditions  of 
which  was  that  the  wages  of  workmen  should 
be  paid,  who,  after  the  bankruptcy  obtains 
an  assignment  of  claims  for  wages  and  pays 
them,  is  entitled  to  subrogation  to  the  rights 
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pay  off  such  debt  does  not  entitle  him  to  snhrogation  to  the  liens  of  the  cred- 
itors so  paid  off."* 

d.  When  services  performed. —  The  labor  must  have  been  performed  within 
three  months  of  the  filing  of  the  petition,  although  a  different  and  longer 
period  be  prescribed  by  a  State  statute.'^  The  claim  of  an  infant  for  wages, 
earned  more  than  three  months  before  the  commeneement  of  bankruptcy  pro- 
ceedings, is  not  entitled  to  priority. ^^  The  holding  that,  if  performed  there- 
after without  actual  notice  of  the  bankruptcy,  the  right  to  priority  exists, 
seems  erroneous  ;^^  though  perhaps  such  a  disbursement  could  be  allowed  as 
an  expense  of  administration.  If  a  labor  claim  is  reduced  to  jjiidgment  within 
the  four  months'  period,  priority  may  still  be  asserted  if  the  claimant  waives 
his  judgment,  but  all  such  rights  are  lost  where  the  judgment  was  without 
the  four  months'  period.*®*  The  claim  must  be  for  wages  actually  earned 
within  the  prescribed  time,  and  a  judgment  for  a  breach  of  a  contract  of 
employment  based  upon  an  unlawful  discharge  of  the.-employee  is  not  entitled 
to  priority.**^  The  claim  of  a  teamster  should  be  limited  to  his  personal 
services.  *•*    The  words  "  wages  due  "  include  wages  owing  at  the  date  of  bank- 


of  its  assignor  and  to  their  right  of  priority 
in  payment.  Matter  of  Dutcher  (D.  C, 
V^aah.),  32  Am.  B.  R.  545,  213  Fed.  908. 

166.  Brower  k  Co.  v.  Hill  (C.  C.  A.,  6th 
Cir.),  14  A\Q,  B.  R.  619,  136  Fed.  821. 

156.  Prierity  confined  to  wages  eaned 
within  three  months  of  hankmptcy. —  In  re 
Rouse  (C.  C.  A.,  7th  Clr.),  1  Am.  B.  R. 
234.  91  Fed.  96,  rerg.  s.  e.,  1  Am.  B.  R.  231, 
91  Fed.  514.  and  holding  that,  where  a 
company  suspended  husiness  on  August  31, 
1S9S,  owing  wages  to  many  workmen,  and 
said  company  was  iuToluntarily  adjudged 
bankrupt  on  Novemiber  1,  1898,  that  the 
workmen,  etc.,  were  limited  as  to  their 
priorities,  to  the  wages  earned  within  three 
months  prior  to  the  filing  of  the  petition  in 
hankruptcy,  and  they  could  not  under  sec* 
tion  67 -b (5).  which  allows  tjie  same  priori- 
ties in  bankruptcy  as  are  allowed  by  State 
laws,  be  allowed,  as  prior  claims,  wages 
earned  more  than  three  months  prior  to 
the  filing  of  the  bankruptcy  petition,  not- 
withstanding there  were  two  statutes  of  tho 
State  of  their  residence,  one  allowing  prior- 
ity in  the  payment  of  wages  for  three  months 
prior  to  the  suspension  of  business  by  the 
employer,  and  another  allowing  priority  in 
the  payment  of  any  sum  earned  as  wages, 
no  matter  at  what  period. 

Where  a  State  statute  provides  that  in  all 
distributions  of  assets  under  general  assign- 
ments for  the  benefit  of  creditors,  the  wages 
or  salaries  actually  owing  to  the  employees 
of  the  assignor  for  services  rendered  within 
one  year  prior  to  the  execution  of  the  as- 
signment shall  be  preferred  before  any  other 
debts,  and  such  an  assignment  is  made  within 
four  months  prior  to  the  filing  of  the  peti- 
tion in  bankruptcy  gainst  the  assignor,  the 
priority  of  a  wage  claim  against  the  bankrupt 
estate  is  confined  to  wages  earned  withm 
three  months  before  the  commencement  of  the 
bankruptcy  proceedings.     Matter  of  Slomka 


(C.  C.  A.,  2d  CSr.),  9  Am.  B.  R.  635,  128 
Fed.  680,  revg.  9  Am.  B.  R.  124. 

167.  In  re  Huntenberg  (D,  C,  N.  Y.).  18 
Am.  B.  R.  697,   153  Fed.  768. 

168.  In  re  Oerson  (Ref.,  Pa.),  1  Am.  B. 
R,  251. 

169.  In  re  Anson  (D.  C,  Cal.).  4  Am.  B. 
R.  231,  101  Fed.  698;  Matter  of  Pedlow  &Co. 
(Ref.,  N.  Y.),  32  Am.  B.  R.  808. 

160.  Damagea  for  Ixreach  of  contract. — 
Matter  of  Lewis  County  (Ref.,  R.  I.).  12 
Am.  B.  R.  279,  holding  that,  where  a  sales- 
man employed  under  a  yearly  contract  la 
wrongfully  discharged  after  seven  wedts  of 
work,  sues  at  once  and  recovent*  judgment 
for  breach  of  such  contract,  the  amount  re- 
covered is  not  wages;  hence  upon  the  bank- 
ruptcy of  the  employer  within  a  year,  the 
salesman  is  not  entitled  to  pavment  in  full 
for  the  proportionate  part  of  his  judgment, 
which  three  months  bears  to  the  unexpired 
period  of  his  term  of  service.- 

Where  a  contract  of  employment  at  a  fixed 
salary  for  a  definite  time  expressly  provides 
that  in  case  the  employer,  a  corporation, 
should  be  dissolved  before  the  expiration  of 
the  contract,  it  might  at  the  option  of  the 
corporation  be  declared  null « and  void,  and 
before  the  expiration  of  the  contract  the 
emoloyer  makes  a  written  admission  of  its 
inaJbility  to  pay  its  debts  and  its  willingness 
to  be  adjudged  bankrupt  upon  that  ground, 
the  employee  is  not  entitled  to  prove  a  claim 
for  damages  for  an  alleged  breach  of  the 
contract  of  emplovment.  In  re  Sweetser  (C. 
C.  A.,  2d  Cir. ) ,  15  Am.  B.  R.  650,  142  Fed. 
131. 

161.  If  the  claim  is  for  aenrioes  of  team- 
ster with  wagon  and  team,  he  may  have 
priority  only  for  his  personal  services.  Mat- 
ter of  Winton  Lumber  A  Mfg.  Co.  (Ref.,  Ky.), 
17  Am.  B.  R.  117. 

In  Pennsylvania,  the  earnings  of  horses 
and  teams,  not  being  preferred   under  the 
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raptcji  even  though,  bj  contract  betweea  the  wage^amer  and  the  bankrupt, 
payment  is  to  be  d^ened  to  a  date  later  than  the  date  of  bankruptcy.  ^^ 
Paymeata  on  account  of  wages  due,  made  by  a  bankrupt  to  certain  of  hia 
emj^ayees  within  three  months  of  the  filing  of  a  petition  in  bankruptcy;  will 
not  be  held  to  reduce  the  amount  of  wa^es  earned  by  them  during  that  period, 
where  the  bankrupt  was  indebted  to  such  employees  for  services  rendered  prior 
thereto  to  a  greater  extent^an  the  payments  made,  and  in  making  such  pay- 
ments gave  no  direction  for  their  application.^®* 

e.  P«non»  entitled  to  priority,^®^ — (1)  Wobkmbk,  clerks  ob  sbbvants. — 
The  question  as  to  who  is  entitled  to  priority  for  wages  is  not,  it  seems,  con- 
trolled by  the  statutory  definition  of  "  wage^amer.''  ^^  The  words  are  used 
in  their  popular  sense,  and  should  be  construed  to  mean  just  what  they  are 
popularly  understood  to  mean  ;^^  that  is,  only  those  who  work,  labor  or  serve 
in  a  more  or  less  subordinate  capacity. ^^  Dictionaries  should  be  consulted, 
as  well  as  cases.  The  phrase  "  operative,  clerk,  or  house-servant,"  in  the  law 
of  1867,  is  thought  to  be  practically  equivalent.  Cases  construing  these  words 
will  be  found  in  the  foot-note. ^^  Priority,  being  given  to  persons  performing 
services  of  a  certain  character,  depends  upon  the  character  of  the  services 
rather  than  upon  the  particular  mode  of  employments'^  A  bookkeeper, 
employed  by  a  bankrupt  at  a  regular  salary  payable  monthly,  is  a  clerk  within 
the  meaning  of  this  subdivision. **"*  Under  the  present  law,  the  following  have 
been  held  not  entitled  to  priority  under  this  subsection:  a  contractor,"^  a 


State  law,  are  not  preferred  xmder  section 
64-4y^6)  of  the  bankruptcy  act,  and  it  being 
impossible  to  individuate  claimant's  earnings 
and  the  earnings  of  his  team,  no  portion  of 
the  claim  will  be  allowed.  Spniks  v.  Lacka- 
wanna Dairy  Co.  (I>.  C,  Pa.),  26  Am.  B.  JBL 
654.  189  Fed.  287. 

162.  Wages  due;  deferred  payment. — ^In  re 
Gladding  (D.  C,  R.  I.),  9  Am.  B.  R.  700, 
120  Fed.  709,  holding  that,  where  a  clerk 
of  the  ^bankrupt  tdok  two  weeks'  vacation  in 
accordance  with  a  notice  posted  in  the  store 
and  wiiich  provided  that  "  it  is  understood 
and  agreed  that  employees  taking  vacations 
agree  that  if  for  any  reason  employment  is 
severed  voluntarily  or  otherwise  before  Jaifa- 
ary  1,  1903,  the  vacation  pay  wiU  be  for- 
feited,'' and  the  employer  becomes  ^  banknmt 
in  October,  1902,  such  provision  must  not  be 
converted  into  an  agreement  which  would 
deprive  the  clerk  of  his  ordinary  legal  status 
as  a  creditor 

1«8.  In  re  Van  Wert  Machine  Co.  (D.  C, 
Mas&),  26  Am.  B.  R.  697,  186  Fed.j;07. 

IM.  See  also  Am.  B.  R.  Dig.  §5  S72,  878. 

165.  Wages,  definition. —  In  re  Scanlon 
(D.  C,  Ky.),  3  Am.  B.  R.  202,  97  Fed.  26; 
In  re  Gurewitz  (C.  C.  A.,  2d  Cir.),  10  Am. 
B.  R.  360.  121  Fed.  982;  Blessing  v.  Blanch- 
ard  (O.  C.  A.,  9th  Cir.),  35  Am.  B.  R.  135, 
213  Fed.  35.  The  term  "wages,**  m  used 
in  this  section,  has  received  a  very  liberal 
construction.  It  includes  commissions  or 
other  methods  of  payment.  In  re  Roebuck 
Weather  Strip  &  Wire  Screen  Co.  (D.  C„ 
N.  Y.),  24  Am.  B.  R.  532,  180  Fed.  497. 

The  term  **  wage-earner,''  as  defined  in  S  1 
(27)  of  the  act  does  not  appear  in  this  sub- 
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section*  and  the  definition  does  not  in  any- 
way tend  to  assist  in  construing  the  language 
here  used.  American  Finance  &  Securities 
Co.   (Ref.,  N.  J.),  38  Am.  B.  R.  479. 

166.  In  re  Rose  (Ref.,  Ohio),  1  Am.  B.  R. 
68. 

167.  Mutter  of  Gay  and  Sturgis  (D.  C, 
Mass.).  36  Am.  B.  K  360. 

The  word  '•servant,'*  as  used  in  section 
64b(4)  of  the  bankruptcy  act,  giving  priority 
to  wages  due,  should  be  held  to  mean  a  re- 
stricted class  of  subordinate  helpers  who 
'work  for  wages,  but  who  are  not  salesmen, 
workmen,  or  clerks.  It  does  not  include  the 
manager  of  a  business,  although  he  may  also 
have  rendered  services  as  a  salesman.  Bless- 
ing V.  Blanchard  (C.  C.  A.,  9th  Cir.).  35 
Am.  B.  R.  135,  213  Fed.  35. 

168.  In  re  Pevear.  Fed.  Cas.  11,053;  In  re 
Erie  RoUing  Mill  Co.,  1  Fed.  585;  In  re 
Waites  &  Co..  39  Fed.  264. 

169.  In  re  New  England  Thread  Co.  (D. 
C.  R.  I.).  1&  Am.  B.  R.  840.  154  Fed.  742; 
Matter  of  Snow  Wire  Works  (Ref.,  N.  Y.), 
34  Am.  B.  R.  152. 

170.  Bookkeeper.— In  re  Baumblatt  (D. 
C,  Pa.),  19  Am.  B.  R.  500.  153  Fed.  485; 
Bell  V.  Arledge  (C.  C.  A.,  6th  Cir.),  27  Am. 
B.  R.  773,  192  Fed.  837. 

Under  the  act  of  1867,  Judge  Lowell  de- 
cided that  the  word  included  "a  person  em- 
ployed' for  temporary  service  in  adjusting  the 
books  and  accounts  of  a  bankrupt."  £z 
parte  Rockett,  Fed.  Cas.  11,977. 

171.  Contractor  distingulshea  from  work- 
man.— Where  one  rendered  services  to 
another  under  ah  express  contract,  and  the 
relation  established  between  the  parties  was 
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general  buyer  from  jobbers,"^  a  manager  of  a  branch  broker's  office,"^  an 
actress,^^^  a  teamster,^^^  a  blacksmith  shoeing  horses  and  repairing  tools  in  his 
own  shop/^^  a  firm,  selling  the  product  of  a  corporation  on  a  commission,^''^ 
a  person  engaged  merely  in  an  incidental  agency/^^  and  a  corporation  man- 
ager^^  or  officer.^^  But  if  an  officer  of  a  corporation  performs  services  which 
are  not  connected  with  his  office,  he  is  entitled  to  priority  of  payment  for  sndi 
services.  ^^  It  has  been  held  that  the  superintendent  of  a  factory,  employed 


one  of  coirtract  invoMng  the  einployinent  of 
capital  of  the  aUeged  laborer,  and  the  use 
of  hie  machinery,  factory,  and  the  services  of 
his  own  employees,  it  was  held  that  the 
part^  furnishing  such  capital,  factory,  and 
services  of  his  employees  was  not  a  woric- 
man,  clerk,  or  servant,  within  the  meaning 
of  suixlivision  4,  even  though  he  also,  in 
connection  with  the  performance  of  his  con- 
tract, rendered  some  manual  service.  In  re 
Rose  (Ref.,  Ohio),  1  Am.  B.  R.  68. 

178.  A  general  buyer  from  jobbers,  receiv- 
ing his  pay  wholly  from  the  persons  for 
whom  he  purchases,  is  not  a  "  workman,  clerk 
or  servant"  within  the  meaning  of  tmh- 
division  4.  Matter  of  Smith  (Rd.,  S.  I.), 
11  Am.  B.  R.  646. . 

173.  A  manager  of  a  branch  broker's  of- 
fice is  neither  a  workman,  servant,  or  clerk. 
In  re  Brown   (D.  C,  N.  Y.),  22  Am,  fi.  R. 

,  496,  171  Fed.  281.  Nor  is  a  manager  of  a 
branch  store  who  incidentally  sells  goods 
and  performs  clerical  work.  In  re  Green- 
berger  (D.  C,  N.  Y:),  30  Am.  B.  R.  117, 
203  Fed.  583;  Blessing  v.  Blanchard  (€.  C. 
A.,  9th  Cir.;,  35  Am.  B.  R.  135,  213  Fed.  35. 

174.  An  actress,  under  contract  to  receive 
$5,000  for  a  four  weeks'  engagement,  is  not 
a  "  workman "  or  "  servant "  within  the 
meaning  of  this  section.  Matter  of  All  Star 
Feature  Corporation  (D.  C,  N.  Y.),  36  Am. 
B.  R.  655,  231  Fed.  251. 

175.  A  teamster  is  neither  a  workman, 
clerk,  or  servant,  within  the  meaning  of  sub- 
division 4  of  the  act.  Spruks  v.  Lackawanna 
Dairy  Co.   (D.  C,  Pa.),  26  Am.  B.  R.  554, 

•  189  Fed.  287;  Spruks  v.  Lackawanna  Daily 
Co.  (D.  C,  Pa.),  26  Am.  B.  R.  554,  189  Fed. 
287. 

One  employed  to  deliver  milk  at  bankrupt's 
premises  with  his  team,  at  a  fixed  price  per 
month,  is  neither  a  workman,  clerk,  of  serv- 
ant within  the  meaning  of  subdivision  4  so  as 
to  give  his  claim  priority.  Spruks  v.  Lacka- 
wanna Dairy  Co.  (D.  C,  Pa,),  26  Am.  B.  R. 
554,  189  Fed.  287. 

176.  The  claim  of  a  blacksmith,  proprietor 
of  a  shop,  for  the  services  of  himself  and 

'men  in  shoeing  horses  belonging  to  a  bank- 
rupt corporation  and  in  doing  other  work, 
is  not  entitled  to  priority.  Weaver  v.  Hugill 
Shoe  &  Supply  Co.    (Ref.,   Ohio),    16  Am. 

B.  R.  616. 

177.  Matter  of  Crawford  Woolen  Co.    (D. 

C,  W.  Va.),  34  Am.  B.  R.  223,  218  Fed.  951. 

178.  An  incidental  agency,  with  no  obliga- 
tion to  serve,  does  not  create  a  claim  entitled 
to  prioritv  under  subdivision  4.  In  re  Maver 
(1).  C.  Wis.).  4  Am.  B.  R.  119.  101  Fed.  227. 


179.  General  manager. —  A  general  man- 
ager of  a  bankrupt  oorporatioii,  iiaving  au- 
thority to  hire  and  discharge  men,  and  to 
superintend  the  salesmen,  who  himself 
worked  a«  a  salesman,  is  not  entitled  to 
priority  under  section  64-b(4)  nor  under  a 
statute  of  California,  giving  priority  to 
''miners,  mechanics,  salesmen,  tuerks,  s^r- 
anta,  laborers  or  other  persons  for  work  done 
or  services  rendered."  Blessing  v.  Blanchard 
(C.  C.  A.,  9th  Cur.),  35  Am.  B.  R.  135,  £13 
Fed.  35. 

A  general  manager  and  pnt&dxskt  of  a 
corporation,  who,  with  his  wife,  own^d  all 
but  one  share  of  the  stock,  and  who  managed 
the  corporation,  hired  and  discharged  all 
employees,  and  attended  to  all  financiid  ar^ 
rangements,  and  whose  8alar}[  was  fixed  bv 
the  board  of  directors,  consisting  of  himself, 
his  wife  and  his  attorney,  is  not  a  aervaat  oi 
the  corporation  aititled  to  priority  under  thia 
section.  Keyes  v.  Davis  (C.  C.  A.,. 0th  Cir.), 
36  Am.  B.  R.  884,  231  Fed.  686. 

A  claimant,  who  entered  the  employ  of  the 
bankrupt  as  an  accountant,  but  after  a  short 
time  actually  acted  as  manager,  is  not  a 
workman,  clerk  or  servant.  Matter  of  Snow 
Wire  Works  (Ref.,  N.  Y.),  34  Am.  B.  R.  152. 

A  shop  foreman^  who  was  also  the  treas- 
urer and  a  director  of  his  employer,  and  spent 
ah  appreciable  part  of  his  tune  in  the  latter 
position,  is  not  entitled  to  priority  therefor. 
Matter  of  Boston  French  Range  Co.  (D.  C, 
Mass.),  37  Am.  B.  R.  508,  235  Fed  916. 

180.  In  re  Grubbs- Wiley  Co.  (D.  C,  Mo,), 
2  Am.  B.  R.  442,  96  Fed.  183;  In  re  Carolina 
Cooperage  Co,  (D.  C,  N.  Car.),  3  Am.  B.  R. 
154,  96  Fed.  950;  Matter  of  Metropolitan 
Jewelry  Co.  (D.  C,  N.  Y.),  31  Am.  B.  R,  752, 
216  Fed.  385;  Arnold  v.  Knapp  ( W.  Va,,  Sup. 
Ct.),  34  Am.  B.  R.  432,  84  S.  E.  896. 

Director.— A  shop  foreman,  who  was  also 
the  treasurer  and  a  director  of  his  employer, 
and  who  spent  an  appreciable  part  of  his  time 
in  the  latter  position,  is  not  entitled  to  orior* 
ity  ther Aor.  Matter  of  Boston  French  Range 
Co.  (D.  C,  Mass.),  37  Am,  B.  R.  508,  236 
Fed.  916. 

181.  In  re  Swain  Oo.  (D.  C,  CaL),  28  Am. 
B.  R.  66,  194  Fed.  749,  in  which  it  was  held 
that  the  claim  made  by  one  who  acted  as 
director  and  secretary  of  the  bankrupt  res- 
taurant  corporaticm  for  wages  for  services 
rendered'  as  steward  of  bankrupt's  restaurant, 
fljid  in  no  other  capacity,  is  entitled  to  pri- 
ority of  payment;  Matter  of  Capital  Paint 
Co.  (D.  C,  Cal.),  38  Am.  B.  R.  188;  In  re 
Crown  Point  Brush  Co.  (D.  C,  N.  Y.),  29 
Am.  B.  R.  638.  200  Fed.  882;   Blessing  v. 
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to  have  charge  of  the  factory  and  superintend  the  making  of  paints^  is  not  a 
workman  or  servant,  although  he  performs  more  or  less  manual  labor.^^  On 
the  other  hand,  it  has  been  held  that  the  superintendent  of  an  automobile 
shop,  who  does  the  same  kind  of  work  as  the  men  under  him  and  is  subject 
to  liie  control  and  direction  of  the  general  manager,  is  a  workman,  even  though 
he  has  authority  to  hire  and  discharge  the  men  in  his  department."*  The 
earnings  of  a  professional  man,  employed  primarily  because  of  his  ability  to 
advise  helpfully,  do  not  constitute  "wages"  and  the  man  himself  is  not  a 
"  workman,  clerk  or  servant."  *^  But  a  clerk  selling  goods  in  a  store*"  is 
entitled  to  priority,  and  so  is  a  laborer  "  working  by  the  piece.''  "^  So  also 
as  to  musicians  employed  by  the  bankrupt  to  play  in  a  roof  garden  ;^^  and 
it  has  been  held  that  a  manager  of  a  store  may  apply  a  payment  of  wages  made 
to  him  within  the  three  monfiis'  period  upon  wages  due  before  such  period,  and 
that  he  is  entitled  to  priority  in  the  payment  of  the  balance  of  his  claim."® 


HUnchard  (C  C.  A.,  9tli  Cir.),  86  Am.  B. 
R.  135,  213  Fed.  35;  Keyee  v.  Davie  (C.  C. 
A.,  9th  €ir.),  36  Am.  B.  R.  »S4,  231  Fed. 
688;  Matter  of  American  Finance  k  Secuiv 
itiee  Co.  (Ref.,  N.  J.),  38  Am.  B.  R.  479; 
Matter  of  Capital  Paint  Co.  (D.  C,  Oal.), 
38  Am.  B.  R.  188. 

182.  Matter  of  Continental  Paint  Co.  (D. 
a,  N.  Y.),  34  Am.  B.  R.  282,  220  Fed.  189. 

183.  Blessing  V.  Blanchard  (C.  C.  A.,  9t^ 
Cir.),  35  Am.  B.  R.  135,  213  Fed.  36. 

184.  Mining  engineer^ — A  claim  by  a  min- 
ing engineer,  employed  by  the  bankrupt  at 
a  salary  of  $4,000  per  annum,  payable 
monthly,  to  advise  and  assist  the  superin- 
tendent, is  not  entitled  to  priority.  Matter 
of  Gay  and  Sturgis  (D.  C,  Mass.),  36  Am. 
B.  R.  350. 

185.  A  peraott  selling  goods  in  a  atoxe  ia 
a  clerk  within  the  meaning  of  subdivision  4 
and  is  entitled  to  priority,  but  where  a  per- 
son so  entitled  to  priority  allows  his  debtor 
to  retain  a  portion  of  his  wages  under  an 
arrangement  to  create  ft  fund  with  which*  to 
pay  the  expenses  of  a  college  education,  hio 
lien  as  a  wage-earner  does  not  extend  to  the 
t>alance  of  Ms  wages  thus  retained.  In  re 
Flick  (D.  C,  Ohio),  6  Am.  B.  R.  465,  106 
Fed.  503.  See  also  In  re  King  Co.  (D.  C, 
Mass.),  7  Am.  B.  R.  619,  113  Fed.  120. 

186.  "  Piece  worker." —  In  the  case  of  In  re 
Guarowitz  (C.  C.  A.,  2d  Cir.),  10  Am.  B.  IL 
350,  121  Fed.  982,  the  court  holding  that 
the  claim  of  a  "piece  worker"  is  entitled 
to  priority,  said:  **  It  eurely  could  not  have 
been  the  purpose  of  Congress  to  make  the 
method  of  computation  a  criterion  of  priority. 

...  In  order  to  secure  priority  under  this 
subdivision  [siibd.  4],  the  creditor  must 
establish  the  following  facts:  First,  that  he 
was  a  workman,  clerk,  or  servant  of  the 
bankrupt.  iSecond,  that  he  earned  wages 
within  three  months  prior  to  the  Commence* 
ment  of  the  proceedings.  There  is  nothing 
ambiguous  about  the  use  of  the  word  '  wages ' 
in  this  connection.  It  means  the  agreed  com- 
pensation for  services  rendered  by  the  work- 
men, clerks  or  servants  of  the  bankrupt,  those 
who  have  served  him  in  a  subordinate  or 


menial  capacity  and  who  are  supposed  to  be 
dependent  upon  their  earnings  for  their  pres- 
ent suipport.  Whether  their  employer  has 
agreed  to  pay  them  by  the  hour,  tne  day,  the 
week,  the  month,  or  by  the  'job'  or  piece, 
is  wholly  immaterial." 

In  Pennsylvania  a  workman  has  been  held 
to  be  one  who  works  for  .others  at  manual 
labor,  skilled  or  tmdcilled,  and  the  reward 
of  his  labor  is  wages,  and  it  is  none  the 
less  such  because  it  is  paid  for  l^  the  piece. 
But  it  is  not  wages  where  payment  is  by 
the  job  nor  where  it  is  proflte  on  the  labor 
of  others,  even  though  the  person  himself 
takes  part  in  the  work.  In  re  Deutschle 
ft  Co.  (D.  C,  Pa.),  26  Am.  B.  R.  343,  182 
Fed.  430.  In  this  case  the  establishment 
of  the  bankrupts  was  a  sash,  door  and  blind 
factory,  and  the  claimants,  under  contract 
with  the  bankrupts,  had  charge  of  two  of  the 
factory  departments.  The  men  under  them 
were  their  own,  hired  and  discharged  by 
them,  and  claimants  were  paid  for  the  w^rk 
which  their  men  turned  out  at  so  much  a 
piece,  and  were  answerable  for  it.  This  work 
was  done  at  the  factory  of  the  bankrupts 
with  the  aid  of  materials  and  machinery 
which  the  bankrupte  furnished,  the  claim- 
ants furnishing  the  required  labor.  The 
hours  of  the  men  were  regulated  by  the  shop 
whistle  and,  for  the  sake  of  convenience,  their 
wages  were  taken  care  of  by  the  bankrupts 
for  the  claimants  on  pay  day.  It  was  held 
that  claimants  were  not  "workmen,"  nor 
were  their  earnings  "wages"  within  the 
meaning  of  section  64-l>  (4)  of  the  bank- 
ruptcy act. 

187.  Musicians  hired  at  regular  wages  by 
a  bankrupt  to  play  on  his  roof  garden  are 
"servants"  within  the  meaning  of  subdivi- 
sion 4.  In  re  Calwell  (D.  C,  Ark.),  21  Am. 
B.  R.  236,  164  Fed.  515. 

188.  In  re  Andrews  ( Ref .,  N.  Car. ) ,  19  Am. 
B.  R.  441;  Matter  of  Mclntyre  Bros.  (Ref., 
Miss.),  21  Am.  B.  R.  588.  But  in  the  absence 
of  specific  application  to  other  debts,  such 
payments  are  to  be  applied  to  wages  earned 
during  the  three  months'  period.  In  re  Flick 
(D.  C.  Ohio).  5  Am.  B.  R.  465,  105  Fed.  603. 
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The  prioritjr  does  not  exist  in  favor  of  an  officer  of  a  eorporation,  who  occupies 
the  position  of  a  manager  or  assistant  manager  of  the  corporation's  bosincas, 
although  incid^itally  he  keeps  the  books  and  peif  oibis  other  services  otdinarily 
performed  bj  a  clerk  or  laborer.  ^^  Every  laborer  who  actually  labors  under 
the  authority  of  the  court  for  the  preservation  or  enhanoemeat  of  the  fund 
or  property  in  custodia  legis  is  entitled  to  an  equttaUe  lioi  equivalent  in  effect 
to  that  of  a  h(mA  fide  purchaser  without  notice.  ^^ 

(2)  Traveling  ob  city  sai^esman. —  The  amaidment  of  1906  has  included 
within  the  preference  the  wages  earned  by  a  traveling  or  city  salesman,  thus 
nullifying  contrary  authorities  under  the  former  law.^^  This  aiyendment  is 
not  retroactive^  and  a  claim  for  such  wages  filed  in  a  bankrupt<7  proceeding 
instituted  before  said  amendment  is  not  entitled  to  priority.'^  A  travding 
salesman,  as  commonly  understood,  may  be  defined  as  a  man  who  travels  about 
the  country  soliciting  orders  for  goods,  which  orders  are  sent  to  his  employer 
for  approval.  This  is  the  primary  service  for  which  he  is  employed,  and  it 
measures  the  full  extent  of  his  responsibility.**'  The  fact  that  a  claimant, 
in  addition  to  procuring  orders  for  the  bankrupt's  goods,  supervised  their  being 
placed  in  position,  does  not  take  him  from  the  classification  of  a  salesman, 
his  principal  business  being  to  procure  orders. ^*^    Likewise,  the  fact  that  a 


189.  In  re  Crown  Point  Brush  Co.  (D.  C, 
N.  Y.),  29  Am.  B.  R.  dSS,  200  Fed.  882. 

190.  Labor  vndei  authority  •!  court— 
''Thus,  to  express  it  otherwise,  a  laborer, 
who  hy  order  of  the  court  is  employed  on 
property  in  the  bands  of  the  court,  as  to  the 
existent  Tslnes  in  hand,  will  be  paid  by  the 
court  for  the  value  of  his  services  rendered 
to  that  property  to  which  the  liens  of  the 
creditors  attach,  and  for  the  benefit  of  which 
his  services  were  rendered."  In  re  Erie  Lum* 
her  Co.  (D.  C,  Ga.),  17  Am.  B.  R.  689,  700, 
150  Fed.  817. 

191.  In  re  Scanlon  (D.  C,  Ky.),  8  Am.  B. 
R.  202,  97  Fed.  26;  In  re  Greenewald  (D.  C, 
Pa.),  3  Am.  B.  R.  696,  90  Fed.  705. 

198.  In  re  Photo  Engraving  Co.  (D.  C,  K". 
Y. ) ,  19  Am.  B.  R.  94,  155  Fed.  684. 

198.  Traveling  salesman,  definition. — In 
re  New  England  Thread  Co.  (C.  C.  A.,  l«fc 
Cir. ) ,  20  Am.  B.  R.  47,  158  Fed.  788.  In  this 
case  the  court  said :  ''  He  is  not  employed  or 
authorized  to  fix  prices..  He  caimot  pass  upon 
the  credit  or  standing  of  customers.  He 
does  not  collect  accounts.  He  is  not  respon* 
sible  for  the  quality,  condition,  or  delivery 
of  the  goods.  He  makes  no  persona,  eon* 
tracts,  and  he  has  no  other  interest  in  the 
sales  than  his  compensation  for  those  which 
are  approved  his  employer.  But,  bile  the 
field  of  service  and  responsibility  of  traveling 
salesmen  is  limited,  the  agreements  which 
they  make  with  their  employers  vary  greatly 
in  such  details  as  the  form  of  compensation, 
the  extent  of  territory,  and  in  many  other 
particulars.  A  traveling  salesman  may  be 
paid  a  fixed  sum  per  day,  week  or  month, 
or  a  yearly  salary,  or  a  commission  on  the 
amount  of  goods  sold,  or  both  a  fixed  sum 
in  the  form  of  wages  or  salary,  and,  in 
addition  thereto,  a  commission  on  the  amount 
of  pDods  sold  when  the  sales  exceed  a  certain 


amount.  The  territory  assigned  to  him  may 
be  confined  to  a  eingle  city  or  State,  or  it 
nmy  cover  many  cities  or  States.  Ccunmonly, 
the  employer  pays  the  salesman's  expenses, 
but  sometunes,  especially  if  he  works  for  a 
oomfflission,  he  paya  his  own  expenaes. 
Sometimes  the  employer  has  a  list  of  cus- 
tomers, and  the  salesman  receives  a  commls- 
flion  upon  all  orders  sent  in  1^  tiioae  cust<»ir- 
en.  Sometimes  he  is  alloted  a  certain  ter- 
ritory, and  he  receives  a  comm^ission  upon 
all  sales  which  are  sent  in  from  that  terri- 
tory. In  some  cases  the  employer  may  direct 
the  routes  he  is  to  travel,  and  in  other  eases 
the  salesman  diooses  his  own  routes.  Some- 
times the  salesman  sends  the  orders  directly 
to  his  employer,  and  sometimes  the  customers 
themselves  send  in  the  orders  to  tiie  em- 
ployer. We  do  not  think  any  of  these  details* 
takes  a  man  out  of  the  cat^ory  of  traveling 
salesman."  See  uhM>  In  re  Innk  (D.  C,  Pa.), 
20  Am.  B.  R.  897,  163  Fed.  135. 

194.  In  re  Roebuck  Weather  Strip  ft  Wire 
Screen  Co.  (D.  C,  N.  Y.),  24  Am.  B.  R.  682, 
180  Fed.  497.  In  this  case  a  claim  was  filed 
against  the  estate  of  a  bankrupt  under  a 
contract  between  the  bankrupt  and  the  claim- 
ant by  which  it  was  agreed  that  the  claimant 
should  solicit  orders  for  weather  strips, 
superintend  the  placing  of  the  same  by  work- 
m^i  whom  the  claimant  should  select,  si^ect 
to  the  approval  of  the  bankrupt,  and  that 
bankrupt  should  pay  the  wages  of  the  work- 
men, furnish  the  material,  and  out  of  the 
price  should  retain  the  cost  of  labor  and 
material  and  an  additional  amount  of  15 
per  cent,  of  the  price,  turning  the  balance 
over  to  the  claimant  as  his  compensation. 
Claimant  claimed  priority  for  com-pensation 
due  pursuant  to  said  contract  under  sub- 
division 4.  It  was  held  that  the  claimant 
was  a  wage-earner  and  not  a  principal  with 
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traveling  salesmaB  had  charge  of  a  local  office^  does  not  deprive  him  of  priority, 
where  his  office  management  was  merely  incidental  to  his  work  as  salesman.  ^^ 
A  corporation,  engaged  in  selling  merchandise  for  manufacturers,  is  not  a 
traveling  or  city  salesman  within  the  meaning  of  this  section.  ^^ 

VL  DEBTS  ENTITLED  TO  PRIORITY  UNDER  STATE  LAWS.10T 

a.  In  generaL — Subdivision  6  requires  the  payment  of  "debts  owing  to 
any  person  who  by  the  laws  of  the  States  or  the  United  States  is  entitled  to 
priority."  Here  the  practitioner  should  again  bear  in  mind  the  rule  as  to 
liens,  previously  stated.^®® 

b.  Liens  under  State  laws  and  bankrupt  act.— Where  a  priority  is  sought 
under  a  State  statute  it  must  be  determined  under  the  laws  of  that  State.  ^^ 
If  the  State  law  gives  a  Jien  and  it  continues  after  bankruptcy,  the  priority 
exists  in  effect  though  not  in  name;  the  property  becomes  charged  with  the 
lien,  and  §  64,  strictly  speaking,  does  not  apply.  In  this  connection,  too,  §  67 
on  liens  avoided  by  the  adjudication  should  be  consulted.  It  must  be  remem- 
bered, too,  that  this  subdivision  has  no  application  where  the  State  statute 
gives  priority  to  a  class  already  given  priority  by  the  bankruptcy  law;  the 
bankrupt  act  not  only  controls  the  State  law  in  case  of  absolute  conflict,  but 
by  its  express  regulation  of  these  priorities  excludes  the  State  law  alto- 
gether.^^ Subject  to  these  exceptions,  if  the  State  law  gives  the  priority, 
the  same  must  be  recognized  in  the  bankruptcy  proceedings.^^  A  state 
statute  which  gives  a  lien  to  employees  and  materialmen  of  manufacturing 
establishments  is  not  unconstitutional  as  discriminating  against  those  furnish- 
ing money  or  machineiy  to  the  same  establishments,  but  is  a  reasonable  classi- 
fication.^^    The  bankruptcy  act  expressly  recognizes  the  existence  of  State 


the  bankrupt  in  its  bueiness  and  that  the 
claim  Bhoula  be  aUowed  priority  to  the  extent 
of  $300. 

Salesman  for  another  concern  seUing  on 
oommiasions. — ^Where  a  traveling  man  for 
another  concern,  havinff  an  agreement  with 
a  bankrupt  company  whereby  he  was  to  re- 
ceh^  16  per  cent,  on  monuments  aold  by  him 
to  be  paid  him  when  the  monument  wae  set 
up  ana  paid  for,  makes  an  agreement  for  the 
sale  of  a  monument  about  ten  months  before 
the  bankruptcy  proceeding,  but  the  monument 
ia  not  delivered  and  paid*  for  until  the  month 
prior  to  the  bankruptcy  proceedings,  he  is  a 
traveling  salesman.  In  re  National  MaHble 
S^  Granite  Oo.  (D.  C,  Gku),  31  Am.  B.  K.  80, 
206  Fed.  185. 

195.  Matter  of  Qay  (D.  C.»  Mass.),  33  Am. 
B.  K.  898,  188  Fed.  392. 

196.  Matter  of  Herzenstein  iBros.  (Ref.,  N. 
Y.),  36  Am.  B.  OR.  666. 

197.  See  also  Am.  B.  K.  Dig.  If  874-881. 

198.  See  discussion  ander  this  section, 
ante,  subtitle  "Priorities  versus  Liens." 

199.  In  re  Byrne  (D.  0.,  Iowa),  3  Am.  B. 
R.  968,  97  Fed.  768.  Text  ctted  in  Iii  re 
United  States  Lumber  Ca  (B.  C,  Wash.) ,  90 
Am.  B.  R.  682,  206  Fed.  236. 

900.  In  re  Lewis  (D.  C,  Mass.),  4  Am.  B. 
R.  61,  99  Fed.  936;  Matter  of  Slomka  (O.  C. 
A.,  2d  Cir.),  9  Am.  B.  R.  635,  122  Fed.  680; 
In  re  Crown  Point  Brush  Co.  (D.  C,  N.  Y.), 
29  Am.  B.  R.  638,  200  Fed.  882,  quoting  text. 


A  state  statute  cannot  override  the  act  of 
Congress,  even  if  a  lien  exists  under  the 
former  at  the  time  when  the  proceedings  in 
bankruptcy  are  begun.  In  re  Consumers* 
Coflfee  Co.  (D.  C,  Pa.),  IB  Am.  B.  R.  600,  151 
Fed.  933. 

901.  Compare  In  re  Fall  City,  etc,  Co. 
(D.  C.  Ky.),  3  Am.  B.  R.  437,  98  Fed.  592; 
In  re  Worcester  Co.  (C  C.  A.,  1st  Cir. ) ,  4 
Am.  B.  R.  497,  102  Fed.  808;  In  re  Crow 
(D.  C,  Ky.),  7  Am.  B.  R.  646,  116  Fed. 
110;  In  re  Potter  (D.  C,  Ky.),  16  Am.  B. 
R.  ^,  143  Fed.  407;  Moore  v.  Greene  (C. 
C.  A.,  4th  Cir.),  16  Am.  B.  R.  648,  145  Fed. 
480;  Matter  of  Spies-Alper  Co.  (D.  C,  N. 
J.),  36  Am.  B.  R.  470,  ^31  Fed.  535.  If  the 
State  statute  gives  no  lien  to  a  county  on 
the  property  of  a  tax  collector  for  moneys 
collected  by  him,  the  county  is  not  entitled 
to  priority  of  payment  out  of  his  bankrupt 
estate.  In  re  Waller  (D.  C,  Md.),  16  Am, 
B.  R.  753.  142  Fed.  883;  In  re  Iroquois 
Machine  Co.  (D.  C,  R.  L),  22  Am.  B.  R. 
183,  166  Fed.  689,  holding  that  where  an 
attachment  upon  a  debtor's  property  is  dis- 
solved by  his  adjudication  as  a  bankrupt,  the 
attaching  creditor's  claim  for  costs  of  the 
attachment  is  a  debt  entitled  to  |>riority. 
As  to  lien  of  garnishment,  see  Matter  of 
Ciilnepper    (Ref.,  Tex.),  31   Am.   B.  R.  762. 

909.  Central  Trust  Co.  v.  Luedern  &  Co. 
(C.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  61  ^21 
Fed.  829.     See  Kentuckv  Statutes,   §   2.4^7. 
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statutes^  and  makeB  them  the  basis  for  allowing  priority  of  payment  to  certain 
classes  of  claims.'^  The  priority  should  be  clearly  evidenced  by  some  statutoiy 
provision,  or  by  a  judicial  rule  so  definitely  established  as  to  have  the  force 
of  a  statute.^^  It  seems  that  a  creditor  will  be  allowed  the  same  priority 
under  the  bankruptcy  act  which  he  would*  have  had,  had  not  the  latter  act 
superseded  the  State  laws  governing  the  distribution  of  estates  of  insolvent 


SOS.  In  re  Crow  (D.  C,  Kj.),7  Am.  B.  R. 
545,  116  Fed.  110,  112,  approved  in  In  re 
Bennett  (C.  C.  A.,  6th  Cir.),  18  Am.  B.  R. 
320,  153  Fed.  673. 

104.  In  re  Potter  (D.  C,  Ky.),  16  Am.  B. 
R.  226,  143  F^.  407.  See  also  Vidal,  Peti- 
tioner (C.  0.  A.,  l8t  Cir.),  86  Am.  B.  R.  7S3; 
Qandia  ft  Slubbe  v.  Cadiemo  (C.  C.  A.,  1st 
Cir. ) ,  36  Am.  B.  R.  780. 

Money  dne  from  a  guardian  to  his  ward, 
on  a  settlement  of  his  accounts  in  a  probate 
court  of  Kentucky,  is  entitled  to  priority 
from  the  estate  of  the  guardian  in  bank- 
ruptcy, the  statutes  of  Kentucky  providing 
that  in  a  distribution  of  insolvent  estates, 
whether  on  a  voluntary  or  involuntary  as- 
signment, or  the  death  of  the  insolvent, 
d^ts  due  as  a  guardian  shall  be  paid  in  full 
before  any  payment  shall  be  made  to  gen- 
eral creditors.  (Ky.  St.,  1903,  §  74.)  In 
re  Crow  (D.  C.,  Ky.),  7  Am.  B.  R.  545,  116 
Fed.  110.  But  see  under  the  Michigan  stat- 
ute, In  re  Jones  (D.  C,  Mich.),  18  Am.  B. 
R.  206,  151  Fed.  108. 

Costa  incurred  in  an  action  against  the 
bankrupt  prior  to  bankruptcy,  which  would 
constitute  a  preferred  claim  under  the  in.- 
solvency  laws  of  Rhode  leland,  are  entitled 
to  priority  against  the  estate  in  bank- 
ruptcy. In  re  Daniels  (D.  C,  R.  I.)f  ^  Am. 
B.  R.  699,  110  Fed.  745. 

A  claim  for  mate/ials  suppUed  to  a  cor- 
poration, being  entitled  to  prioritv  under 
the  laws  of  Kentucky,  has  been  held  to  be 
entitled  to  priority  under  the  bankruptcy 
act,  althougn  a  technical  lien  had  not 
ripened  at  the  date  of  the  corporation's 
adjudication  in  bankruptcy.  In  re  Bennett, 
Trustee,  etc.  (C.  C.  A.,  6th  Cir.),  18  Am.  B. 
R.  320,  153  Fed.  673,  affg.  18  Am.  B.  R.  847. 
Such  lien  does  not  exist  for  manufactured 
goods  sold  to  a  manufacturer  and  jobber, 
engaged  in  manufacturing  the  same  goods, 
and  also  in  selling  such  goods  manufactured 
by  others.  In  re  Starks-Ullman  Saddlery 
Co.  (C.  C.  A.,  6th  Cir.),  22  Am.  B.  R.  596, 
171  Fed.  834.  See  also  In  re  Floyd  &  Behr 
Co.  (D.  C,  Ky.),  29  Am.  B.  R.  149,  200  Fed. 
1,016. 

Priority  of  unrecorded  mortgage. —  In 
Kentucky  un.der  a  statute  providing  that 
no  mortgage  shall  be  valid  as  against  cred- 
itors until  acknowledged  or  proved  accord- 
ing to  law  and  lodged  for  record,  a  mort- 
gage acknowledged  in  1905,  but  not  re- 
corded until  within  four  monthe  of  the 
mortgagor's  adjudication  in  1906,  is  not  a 
valid  lien  as  against  creditors  whose  claims 
were  created  while  the  mortgage  was  with* 
hdd  from  record,  and  the  mortgagee  is  not 


entitled  to  priority  of  payment  over  such 
creditors,  but  in  the  distribution  of  the  as- 
sets should  share  pro  rata  with  the  gen- 
eral creditors.  Matter  of  Doran  ( D.  C,  Ky. ) , 
17  Am.  B.  R.  799,  148  Fed.  327.  See  also 
In  re  Clark  Coal  A  Coke  Co.  (D.  C,  Pa.), 
23  Am.  B.  R,  273,  173  Fed.  668.  The  re- 
cording act  of  Kentucky  is  ineffective  unless 
an  attachment  has  been  sued  out  by  a  cred- 
itor claiming  its  benefits;  hence  an  unre- 
corded mortgage  on  real  estate  has  priority 
over  the  general  creditors  of  a  bankrupt 
where  no  creditor  has  attached  the  land  prior 
to  bankruptcy.  Matter  of  Brown  (D.  C, 
Ky.),  35  Am.  B.  R.  826,  228  Fed.  633. 

Commniiity  property. —  In  Kew  Mexico,  a 
husband  has  only  a  community  interest  in 
property  acquired  by  himself  or  wife  dur- 
ing the  marriage,  and  upon  the  bankruptcy 
of  the  husband,  community  creditors  are 
entitled  to  priority  of  payment  as  to  com- 
munity property.  In  re  Chavez  (C.  C.  A., 
8th  Cir.),  17  Am.  B.  .R.  641,  149  Fed.  78. 

Priority  of  debts  owing  by  foreign  corpo- 
ration to  residents  of  State  out  of  property 
in  the  State,  sustained  and  applied.  See 
In  re  Standurd  Oak  Veneer  Co.  (D.  C, 
Tenn.),  22  Am.  B.  R.  883,  173  Fed.  103. 

Priority  of  mortgage  executed  prior  to 
four  months'  period. —  Where  a  real  estate 
mortgage  was  executed  by  a  bankrupt  more 
than  four  months  prior  to  t^e  filing  of  a 
petition  against  him*  for  adjudication,  it 
constitutes  a  valid  mortgage  against  all 
creditors  except  such  as  may  have  acquired 
a  lien  prior  to  its  proper  record  and  is  en- 
titled to  priority  under  subdivision  6,  unless 
void  under  the  State  law  as  made  with  in- 
tent to  hinder,  delay  and  defraud  creditors. 
Bean  v.  Orr  (C.  C.  A,  6th  Cir.),  25  Am.  B, 
R.  400,  182  Fed.  699,  revg.  In  re  Tysor- 
Cheatham  Mercantile  Co.  (D.  C,  Ga.),  24 
Am.  B.  R.  434,  178  Fed.  733;  Rouse  v.  Ot- 
tenwess  &  Huxtell  (C.  C.  A.,  eth  Cir.),  31 
Am.  B.  R.  115,  208  'Fed.  881. 

Claim  by  wife  for  wages. —  Under  the 
statutes  and  law  of  Alabama,  a  wife  on  the 
bankruptcy  of  her  husband  is  entitled  to  a 
prior  claim  for  wages  due  under  a  contract 
for  services  in  her  husband's  store.  Matter 
of  Davidson  (D.  C,  Ala.),  37  Am.  B.  R. 
480,  233  Fed.  462. 

Wages  or  salary  under  Washington  stat- 
ute.-—The  secretary,  general  manager,  and 
superintendent  of  a  lumber  company,  whose 
duties  include  employing  workers,  directing 
sales,  overseeing  the  work,  and  repairing 
and  adjusting  machinery,  is  not  a  laborer, 
within  the  meanmg  of  JKemington  A,  Ballin- 
ger's  Code  of   Washington,   {§    1149,   H50, 
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debtors.**     Thus,  a  landlord's  claim  for  rent  in  arrears,  being  entitled  to 
priority  under  the  State  law,  is  within  this  ^bsection,*^    And  a  mechanic's 


and  1153,  and  his  claim  for  salary  is  not 
entitled  to  priority.  {See  Am.  B.  B.  Digest; 
%  881.)  Wintermote  v.  MacLafferty  (C. 
G.  A.,  9th  Gir. ) ,  37  Am.  B.  R.  425,  233  Fed. 
95. 

Priority  of  labor  claims  under  Ohio  code. 
— Claims  for  senrices  rendered  the  bankrupt 
allowed  as  preferred  claims  under  section 
8339  of  the  Ohio  General  Code  and  section 
64-b(5)  of  the  bankruptcy  act.  Emerson 
V.  Castor  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R. 
719. 

Fraudulent  mortgage. —  A  mortgage,  with- 
held from  record  until  shortly  before  the  date 
ol  bankruptcy  '  ox  the  mortgagor  for  the 
purpose  of  bolstering  the  credit  ol  the  mort- 
gagor, and  defrauding  his  creditors,  should 
not  be  allowed  priority.  Fourth  Nat*l  Bank 
V.  Willingham  (C.  C.  A.,  5th  Cir.),  32  Am. 
B.  R.  159,  213  Fed.  219. 

Caption  of  mortgage  wrong. —  A  mortgage 
executed  by  a  bankrupt  in  ^ood  faith,  at- 
tested in  compliance  with  the  law  of  Georgia, 
and;  through  a  mistake,  bearing  a  caption 
for  the  wrong  county,  but  recorded  in  the 
proper  county,  is  valid  and  entitles  the 
mortgagee  to  priority  of  payment.  Matter  of 
Williams  (D.  C,  Ga.),  35  Am.  B.  R.  459, 
224  Fed.  984. 

Customers  of  bankrupt  stockbrokers  who 
have  traced  their  stock  specifically  and  hold 
the  same  free  and  clear,  are  in  a  preferred 
class,  and  if  the  equity  of  a  loan  to  the 
bankrupt  for  which  the  stock  had  been 
pledged  is  insufficient^  the  deficiency  must  be 
borne  by  the  other  customers  provided  they 
held  their  stocks  on  a  margin.  Matter  of 
Pierson,  Jr.  &  Co.  (D.  C,  N.  Y.),  35  Am.  B. 
R.  213,  225  Fed.  889. 

805.  In  re  Jones  (D.  C,  Mich.),  18  Am. 
B.  R.  206,  151  Fed.  108;  In  re  Chandron  & 
Peyton  (D.  C,  Md.),  24  Am.  B.  R.  811,  815, 
180  Fed.  841,  citing  Collier  on  Bankruptcy 
(7th  Ed.),  p.  742. 

906.  Lien  for  rent. —  Matter  of  Pittsburg 
Drug  Co.  (D.  C,  Pa.),  20  Am.  B.  R.  227, 
164  fed.  482;  In  re  Sapinsky  &  Sons  (D.  C, 
Ky.),  30  Am.  B.  R.  416,  206  Fed.  523; 
Matter  of  Mt.  Winans  Lumber  Co.  (D.  C, 
M4.),  36  Am.  B.  R.  263,  228  P^d.  831. 

Upon  the  adjudication  of  a  tenant  in  «• 
jurisdiction  where  the  landlord  has  by  stat- 
ute a  preferred  lien  upon  the  tenant's  chat- 
tels on  the  leased  picmises,  the  landlord's 
claim  for  the  rent  due  at  the  adjudication 
is  entitled  to  priority  of  payment  from  the 

Proceeds  of  a  sale  of  said  chattels.     In  re 
ishop  (D.  C,  6.  Car.),  18  Am.  B.  R.  635, 
153  Fed.  304. 

A  daim  for  future  accruing  rent  will  not 
be  given  effect  under  sections  67 -d  and  64-b 
of  the  bankruptcy  act,  by  virtue  of  article 
3261  of  the  Revised  Statutes  of  Texas  which 
provides  that  the  lessor  should  have  a  lien 
for  rent  due  or  to  become  due  on  the  prop- 
ety  of  the  tenant  in  the  building  for  the 


period  of  the  current  contract  year,  "it 
being  intended  by  the  term  'current  con- 
tract year'  to  embrace  a  period  of  twelve 
months,  reckoning  from  the  beginning  of 
the  lease  or  rental  contract,"  the  **  cur- 
rent contract  year"  mentioned  in  the  stat- 
ute having  expired  on  the  date  the  petition 
was  filed.  Matter  of  Sterne  &  Levi  (Ref., 
Tex.),  26  Am.  B.  iR.  535. 

Under  the  Iowa  statute  (Code,  t  2992), 
enacting  that  a  landlord  shall  have  a  lien 
for  his  rent  upon  any  personal  property  of 
the  tenant  used  or  kept  on  the  leased  prem- 
ises, for  one  year  after  a  year's  rent,  or  the 
rent  for  a  shorter  period,  falls  due  tfie 
lien  of  a  landlord,  as  between  him  and  a 
tenant,  is  given  priority  in  all  cases.  In  re 
Hersey  (D.  C,  la.),  22  Am.  B.  R.  860,  171 
Fed.  998. 

Under  the  Pennsylvania  statute,  a  land- 
lord is  entitled  to  priority  of  payment  not 
exceeding  the  rent  for  one  year,  and  this 
preference  will  be  recognized  by  a  court  of 
bankruptcy.  In  re  West  Side  Paper  Co.  (D. 
a,  Pa.),  20  Am.  B.  R.  280,  293,  159  Fed. 
241;  Ludlow  v.  Pugh  <C.  C.  A.,  3d  Cir.), 
32  Am.  B.  R.  435,  213  Fed.  450,  affg.  Matter 
of  Keith-Gara  Co.  (I>.  C,  Pa.),  29  Am.  B. 
R.  466,  203  Fed.  585.  But  where  a  landlord 
makes  no  abjection  to  a  sale  in  bulk  ol  a 
bankrupt  tenant's  stock  and  lease,  and  accepts 
the  purchaser  as  a  tenant,  the  landlojrd's  claim 
for  priority  of  payment,  from  the  proceeds 
of  the  sale,  for  a  balance  of  rent  which 
had  accrued  before  the  filing  of  the  petition 
in  bankruptcy  is  properly  disallowed.  VoU- 
mer  v.  McFadgen  (C.  C.  A.,  3d  Cir.),  20 
Am.  B.  R.  540,  161  Fed.  914,  affg.  19  Am. 
B.  R,  481;  Matter  of  Quality  Shoe  Shop, 
(D.  C,  Pa.) ,  34  Am.  B.  R.  196,  212  Fed.  821. 

Tbe  landlord-'s  lien  is  prior  to  the  claim 
of  execution  creditors  to  the  proceeds  of  the 
sale  of  goode  of  the  tenant,  although  fh^y 
were  under  levy  by  the  sheriff  at  the  time 
of  the  filing  of.  the  petition  in  bankruptcy. 
Matter  of  Gerrow  (D.  C,  Pa.),  37  Am.  B.  R. 
14,  233  Fed.  841. 

Georgia  code.-—  The  general  lien  of  a  land- 
lord under  the  Georgia  Code  is  not  created 
by  the  levy  of  a  distress  warrant  but  arises 
out  of  the  relation  of  landlord  and  tenant, 
and  hence,  his  claim  for  rent  ie  entitled  to 
priority  upon  the  'bankruptcy  of  the  tenant 
over  the  levy  of  a  distress  warrant.  Matter 
of  City  Drug  Store  (D.  C,  Ga.),  35  Am. 
B.  R.  335,  224  Fed.  132.  Under  the  Georgia 
Code  mortgage  lien  holders  with  duly  re- 
corded* mortgages  are  entitled  to  priority 
over  a  landlord's  general  lien  for  rent,  with 
long-after-issued  distress  warrant.  Prec- 
torius  V.  Anderson  (C.  C.  A.,  5th  Cir.),  38 
Am.  B.  R.  93. 

Priority  over  wage  earners. —  Where,  I'ust 
prior  to  aid  judication  of  bankruptcy,  the  land- 
lord distrained  for  rent  in  arrears,  priority 
will  be  given  over  wage  earners,  where  the 
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lien  is  valid  as  againBt  the  trustee  aldiough  notice  of  the  lien  was  filed  after 
the  adjudication  in  bankruptcy;  the  State  statute  must  be  recognized  which 
gives  die  creditor  a  specified  time  after  the  materials  were  furnished  within 
which  the  lien  may  be  perfected.^^  The  repeal  of  a  statute  giving  a  lien  for 
materials  furnished  does  not  affect  the  right  of  priority  as  to  materials  fuiv 
nished  before  the  repeal,  even  though  the  statute  was  repealed  before  adjudi- 
cation.^^ A  collusive  assignment  of  mechanics'  liens  for  the  benefit  of  the 
bankrupt  will  not  be  allowed.**  While  the  priority  of  a  landlord's  lien, 
given  under  the  State  statute,  is  nndoubtedly  preserved  by  clause  h  (5)  of 
§  64,  this  priority  is  not  over  all  other  claims  whatever,  but  only  over  those 
that  are  not  specified  in  the  section  as  being  even  higher  in  right.**^  Where 
a  conditional  vendor  has  no  priority  over  judgment  creditors  without  notice, 
the  order  of  payment  provided  for  in  subdivision  5  is  not  interfered  with 
by  not  allowing  such  conditional  vendor  priority  of  payment.**^-  If  a  State 


fundft  are  insufficient  to  pay  both  classes  of 
creditors.  Matter  of  Mock  (D.  C,  Miss.), 
36  Am.  B.  R.  9,  228  Fed.  94. 

Hew  Jersey  Landlord  and  Tenant  Act. — 
Under  this  section  and  the  New  Jersey  Land- 
lord and  Tenant  Act,  which  provides  that  no 
chattels  lying  upon  leased  premises  shall  be 
liable  to  be  tasen  by  any  process  unless 
before  the  renewal  the  accrued  rent  shall 
be  paid,  and  givinff  the  landlord  the  right  to 
distrain  the  goods  of  the  tenant  on  the 
demised  premises  for  rent,  a  landlord,  id- 
thougfa  he  has  not  distrained  for  rent,  has 
a  prior  claim  for  rent  subject  to  the  costs 
against  the  bankrupt  tenant.  Matter  :of 
Braus  (D.  C,  N.  Y.),  87  Am.  B.  R.  694, 
29S  Fed.  835. 

The  landlord  is  merely  entitled  to  a  prefer- 
ence in  pavment  out  of  the  tenant's  goodd 
and  chattels  on  the  demised  premises  over 
other  creditors,  including  those  nolding  execu- 
tions who  are  not  lien  holders.  Matter  of 
Spies-Alper  Co.  (D.  C,  N.  J.),  36  Am.  B. 
R.  470.  231  Fed.  63«. 

t07.  Hildreth  Granite  Co.  v.  Watervliet 
(N.  Y.  App.  Div.),  31  Am.  B.  (R.  703,  161 
N.  Y.  App.  Div.  420,  146  N".  Y.  Supp.  449. 

a08.  Loui«viUe  Woolen  Mills  v.  Johnson 
(C.  C.  A.,  6th  Cir.),  87  Am.  B.  R.  67,  228 
Fed.  606. 

209.  CoUusiTe  assignment  of  mechanics' 
liuu  to  sons  of  bankrupt  for  bon^t  of 
bankrupt.-— Two  sons  of  a  bankrupt  father, 
who  clerked  for  him,  and  knew  of  nis  finan- 
cial extremity,  a  day  or  two  before  he  exe- 
cuted an  assignment  for  the  benefit  of  cred- 
itors bought  up  mechanics'  liens  against  the 
bankrupt's  store  building  to  the  amount  of 
$2,000,  all  but  one  of  which  were  subject  to 
set-offs  on  book  accounts  for  material  sold 
by  the  bankrupt  out  of  the  store  to  the 
original  claimants,  amounting  to  nearly 
$1,800,  and  with  the  money  the  original 
claimants  paid  the  banknipt  the  book  ac- 
counts. It  was  not  pretended  that  the  liens 
were  bought  up  by  tne  sons  to  relieve  their 
father  from  financial  pressure,  nor  to  pro- 
tect their  individual  interests.  They  did  not 
buy  at  a  discount,  so  as  to  make  it  an  in- 


ducement, nor  did  thev  satisfactorily  show 
that  they  purchased  with  their  own  money* 
the  property  of  one  «on  being  heavily  mort- 
gaged and  the  other  son  being  only  «  few 
years  out  of  college.  It  was  held  that  in- 
stead of  the  account  being  used  by  set-off  to 
reduce  the  claims  to  about  $200,  leaving  that 
much  more  derivable  from  the  real  estate 
by  the  creditors,  the  real  estate  was  allowed 
to  continue  burdened  with  liens  amounting  to 
$2,000;  that  it  was  a  collusive  scheme  be- 
tween the  father  and  aona  to  enable  the  father 
to  realize  on  the  book  accounts,  which  were 
thus  withdrawn  from  the  reach  of  creditors ; 
and  that  the  liens  were  not  valid  in  the 
hands  of  the  sons  as  against  the  creditors 
except  the  one  claim  against  which  there  was 
no  book  account  to  set-off.  In  re  Kyte  (D, 
C,  Pa.),  25  Am.  B.  R.  337,  182  Fed.  168. 

910.  In  re  Consumers'  Coffee  Co.  (D,  C, 
Pa.),  18  Am.  B.  R.  500,  151  Fed.  933. 

Cost  of  administration. —  Since  the  words 
"of  estates"  and  "bankruptcy  estates"  aa 
used  in  sections  62  and  64-b  respectively  re- 
lating to  the  payment  of  costs  of  administra- 
tion, refer  to  the  unincumbered  assets  gen- 
erally as  distinguished  from  property  upon 
which  there  is  a  specific  lien,  oiily  such  costs 
as  are  necessarily  incident  to  the  preserva- 
tion of  the  particular  estate,  its  conversion 
into  money,  and  payment  thereof  to  the 
lienor,  are  entitled  to  payment  in  preference 
to  the  landlord's  lien  for  rent.  Matter  of 
Ranch  (D.  C,  Va.),  36  Am.  B.  R.  76,  226 
Fed.  982. 

211.  Priority  of  conditional  vendor. — 
Where  under  the  State  law  a  conditional 
vendor  has  no  priority  over  judgment  cred- 
itors without  notice,  and  since  section  47-a 
(2),  as  amended  in  1910,  places  the  trustee 
in  bankruptcy  in  this  class,  the  conditional 
vendor  has  no  priority  and  the  order  of  pay- 
ment provided  by  section  64  is  not  interfered 
with  by  not  allowing  the  conditional  vendor 
priority  of  payment.  In  re  Bazemore  (D.  C. 
Ala.),  26  Am.  B.  R.  494,  189  Fed.  236;  In  re 
Calhoun  Supply  Co.  (C.  C,  Ala.),  26  Atn. 
B.  R.  528,  189  Fed.  537.  Before  the  amend- 
ment to  the  bankruptcy  act,  the  trustee's  title 
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stmtttte  gives -a  lien  for  wages  or  flervices,  and  the  persons  aititled  to  the  lien 
fall  within  the  clause  as  to  priority  of  claims  therefor,  the  extent  of  the  lien 
is  linuted  bj  the  provisions  of  the  bankruptcy  act.^^ 

0.  Priority  of  debts  due  tbe  State.— A  State  is  a  ^'person"  within  the  mean- 
ing of  this  clause,  and  a  debt  due  to  a  State  which  is  entitled  to  priority 
under  its  insolvency  laws  is  entitled  to  .priority  against  the  debtor's  estate 
in  bankrupt<7.^^  But  in  the  caise  of  a  debt  due  the  fit^te,  the  priority  must 
be  created  by  a  Stat^  law  of  the  same  general  character  as  the  bankruptcy 
act^^  A  debt  due  the  State  on  a  judgment  for  a  fine  is  not  entitled  to 
priority,^* 

d.  Conflicting  or  overlapping  State  priorities. —  An  interesting  question 
which  thus  far  has  received  little  attention  is,  the  effect  of  §  64-b  (5)  where 
the  State  statute  gives  priority  to  a  class  or  for  a  purpose  specified  in  the 
other  subdivisions  of  §  64-b.  On  principle,  it  would  seem  that  where  the 
Federal  statute  prescribes  a  class  as  entitled  to  priority,  as  "  workmen,  clerks 
or  servants,"  no  overlapping  State  statute  having  the  same  purpose  but  defin- 
ing the  class  in  different  words  should  apply.^*^  Thus,  it  has  been  well  said 
by  Judge  Lowell :  "  Where  J)0th  a  State  law  and  the  bankrupt  act  give  priority 
to  the  same  dass  of  debts,  the  bankrupt  ac^  not  only  controls  the  State  law  in 
case  of  absolute  conflict  between  the  two,  but,  by  its  express  regulation  of  these 


as  against  a  claim  under  an  unrecorded  condi- 
tional sale,  though  the  State  law  required 
record,  did  not  prevail.  Crucible  Steel  Co. 
▼.  Holt  (G  C.  A.,  6th  Cir.),  23  Am.  B.  R. 
802,  174  Fed.  127.  It  was  to  obviate  this, 
among  other  things,  that  section  47,  clause 
2,  subdiviaion  a,  of  the  act  was  amended 
by  inserting  the  words  "And  such  trustees, 
as  to  all  propei^ty  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rii^hts, 
Ttmedies  and  powers  of  a  creditor  holding 
a  lien  by  legal  or  equitable  proceedings 
thereon." 

Under  the  law  of  Kentucky,  the  sale  of  a 
cMfiputing  scale  to  a  bankrupt  upon  a  con- 
tract, which  was  never  recorded',  providing 
that  title  should  remain  in  the  vendor  until 
the  agreed  price  was  fully  paid,  constitutes 
a  sale  and  mortgage  back  to  the  vendor  to 
secure  the  price,  and  the  vendor  has  a  pre- 
ferred claim  as  against  the  scale  or  its  pro- 
ceeds under  subdivision  6  of  this  section  of 
the  bankruptcy  act.  In  re  Lausman  (D.  C, 
Ky.),  25  Am.  B.  K.  186,  18a  Fed.  647. 

S18.  Matter  of  Crawford  Woolen  Co.  (I>. 
C..  W.  Va.),  34  Am.  B.  R.  223,  218  Fed. 
951. 

918.  In  re  Western  Implement  Co.  (D.  C, 
Minn.),  22  Am.  B,  R.  167,  166  Fed.  676, 
affd.  171  Fed.  81,  96  C.  C.  A.  186. 

.S14.  State  statutes  requiring  debts  of  in- 
solvents to  be  paid  to  State. —  In  the  case 
of  In  re  Devlin  (D.  C,  Kan.),  24  Am.  B.  R. 
863,  180  Fed.  170,  the  judge  said:  "  It  is  not 
thought  that  provision  of  the  statutes  of  the 
State  which  requires  all  debts  due  the  State 
to  be  paid  as  a  claim  of  the  third  class  out 
of  the  estate  of  a  deceased  person  is  &  law  of 
such  general  nature  or  so  related  to  the  sub- 


ject in  hand  that  it  can  be  given  weight  here 
m  determining  the  right  of  the  State  to 
priority  of  paj^ment  of  its  demands  arising 
under  the  provisions  of  clause  5,  §  64-b,  of  the 
Bankruptcy  Act."  This  question  was  expressly 
ruled  upon  by  the  circuit  court  of  appeals 
for  the  first  circuit  in  Derby  v.  Worcester 
County  (C.  C.  A.,  1st  Cir.) ,  4  Am  B.  R.  496, 
102  Fed.  808,  42  C.  C.  A.  637,  where  Judge 
Putnam,  delivering  the  opinion  of  the  court, 
said :  **  We  are  unable  to  conceive  of  any  pri- 
ority to  which  any  one  may  be  entitled  by 
the  laws  of  a  State,  under  section  64  of  the 
Bankruptcy  Act,  unless  it  be  a  priority  cre- 
ated by  insolvent  laws  of  that  charact^.  It 
is  true  that  priorities  are  often  created  by 
State  statutes  relating  to  the  administration 
of  estates  of  deceased  persons,  and  also  te. pro- 
ceedings for  winding  up  corporations;  but 
such  IsL^^B  are  not  of  that  general  character 
which  can  be  supposed  to  be  within  the  pur- 
view of  t^e  provision  of  the  Bankruptey  Act 
which  is  concerned  here.  Of  course  statutes 
teuching  assignmente  for  the  benefit  of  cred- 
itors must  be  classed  with  insolvency  laws, 
strictly  so  called.  It  is  settled  that  State 
insolvency  laws  are  not  annuU^  by  the 
enactment  of  a  Bankruptey  Act,  and  that  the 
onl^  effect  of  such  raiactment  is  te  suspend 
their  operation,  so  that  they  become  operative 
again,  without  re-enactment  when  the  Bank- 
ruptcy Act  is  repealed."  Butler  v.  Gorely, 
14*6  U.  S.  303,  36  L.  Ed.  981,  13  Sup.  Ct  84. 

215.  In  re  Alderson  (D.  C,  W.  Va.),  3 
Am.  B.  R.  544,  98  Fed.  588. 

ai6.  Thus,  see  In  re  Rouse  (D.  C.  111.),  1 
Am.  B.  R.  231,  91  Fed.  514;  In  re  Union 
Planing  Mill,  2  N.  B.  N.  Rep.  384;  In  re 
Shaw  (D.  C,  Pa.),  6  Am.  B.  R.  -601,  109 
F^.  782. 
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priorities,   exeludes  the   State  law  altogether."  ^^     This  distinetioa  seems 
sometimes  to  have  been  overlooked.*^® 

e;  Liens. — As  previously  stated,  mere  liens  are  not  priorities.  They  stand 
or  fall  as  liens,  as  where  under  a  statute  a  distress  for  r^it  creates  a  lien 
upon  the  property  distrained,  the  lessor  has  no  lien  upon  the  property  if  the 
proceeding  was  instituted  after  the  lessee  was  adjudicated  a  banl^pt,  hut  is 
entitled  to  his  rent  as  a  preferred  claim  out  of  the  proceeds  of  the  sale  of 
property.^^  Other  cases  illustrating  this  distinction  will  be  found  in  the 
foot-note.^ 

f .  Attorney's  liens. —  Liens  of  attorneys  on  the  proceeds  of  litigations  insti- 
tuted prior  to  bankruptcy,  have  been  recognized,  as  where  an  attorney  fore- 
closed a  mechanic's  lien  for  a  debtor  prior  to  his  bankruptcy,  and  th^  amount 
recovered  was  turned  over  to  his  trustee,  it  was  held  that  the  attorney  was 
entitled  to  reasonable  compensation  out  of  the  proceeds  of  the  reeovery. 


Sir.  In  re  Lewis  (D.  €.,  Mass.),  4  Am. 
B.  R.  51,  99  Fed.  935. 

sis.  See  in  re  Byrne  (D.  C,  Iowa),  S 
Am.  B.  R.  268,  97  Fed.  762;  In  re  Lawler 
(D.  C,  Waah.),  6  Am.  B.  R.  184,  110  Fed.  1^5. 

S19.  In  re  Cramond  (D.  €.,  K.  Y.),  17 
Am.  B.  R.  22,  145  Fed.  966;  Mott  v.  Wiesler 
Mining  €o.    (C.  C.  A.,  4th   Cir.),   14  Am. 

B.  R.  321,  135  Fed.  697;  In  re  Austin   (D. 

C,  Hawaii),  13  Am.  B.  R.  136,  2  U.  S.  (D.  €., 
Hawaii),  210;  In  re  Thackara  Mfg.  Co.  (D. 
C,  Pa.),  16  Am.  B.  R.  258,  140  Fed.  126; 
Matter  of  Federal  Biscuit  Co.  (C.  C.  A.,  2d 
Cir. ) ,  33  Am.  B.  R.  273,  218  Fed.  753. 

Where  property  was  converted  by  a  bank- 
rupt prior  to  adjudication  and  mingled 
with  the  other  assets,  the  trustee  tdces 
such  assets  subject  to  the  claim  of  the 
owner  of  the  property  converted,  and  such 
owner  is  entitled  to  priority  of  payment 
from  the  proceeds  of  the  sale  thereof.  Erie 
Railroad  Co.  v.  Dial  (C.  C.  A.,  6th  Cir.), 
15  Am.  B.  R.  559,  140  Fed.  689. 

Equitable  assignment. — A  legatee  assigned 
his  interests  in  the  estates  of  his  father  and 
grandfather  as  security  for  the  payment  of 
certain  notes  and  thereafter  certain  other 
creditors  having  attached  his  interest  in 
said  estates,  the  assignee  wrote  a  litter  ap- 
proved by  such  l^atee,  to  the  attorney  for 
the  attaching  creoitors  agreeing  that  after 
payment  of  his  debts,  costs  and  expenses, 
the  assignee  would  pay  the  claims  of  such 
attaching  creditors  *  from  the  money  coming 
into  (their)  hands  on  account  of"  said  as- 
signor, whereupon  the  attachment  was  with- 
drawn. Subsequently  such  legatee  went  into 
bankruptcy.  It  was  held  that  said  assignment 
was  a  mortgage  only,  and  that  the  promise 
of  the  assignee  was  merely  to  pay  over  any 
excess  which  might  come  into  its  hands,  and 
did  not  operate  as  an  equitable  assignment 
of  the  fund,  nor  give  said  attaching  creditors 
any  preference  in  payment  out  of  such  fund 
in  the  hands  of  the  trustee  in  bankruptcy. 
In  re  Ballantine  (C.  C.  A.,  3d  Cir.),  26  Am 
B.  R.  275,  186  Fed.  01. 


Lien  on  distxainable  aMeta^ — In  re  Duble 
(D.  C,  Pa.),  9  Am.  B.  R.  121,  117  Fed.  794; 
In  re  Bonrlier  Cornice  ft  Roofing  Co.  (D.  C, 
Ky.),  13  Am.  B.  R.  685,  133  Fed.  95a 

In  Pennsylvania  when  the  intention  to 
so  consider  them  is  made  dear  in  the  eon- 
tract  between  lessor  and  lessee,  sums  by 
way  of  taxes,  etc.,  will  be  oonsidered  as 
rent  and  may  be  distrained  for  by  the  land- 
lord and  are  entitled  to  preference  over 
liens  by  execution  or  otherwise.  In  such 
a  case  the  lessor  upon  filing^  a  claim  against 
the  bankrupt  lessee  is  entitled  to  priority 
over  general  creditors  for  the  whole  amount 
of  rent  due,  including  taxes.  McCann  v. 
Evans  (C.  O.  A.,  3d  Cir.),  26  Am.  B.  R. 
47,  185  Fed.  93. 

In  determining  whetiier  a  landlord  is  entitled 
to  priority  of  "payment  for  rent  in  arrears, 
the  sole  question  is  whether,  under  the  State 
law  of  the  State  in  which  the  property  is 
situated,  the  rent  is  under  such  circumstances 
a  preferred  claim.  I%us,  where,  at  the  time 
of  adjudication,  the  bankrupt  owed  rent 
which  was  th^  due  and  in  arrears,  and 
there  were  at  the  time  of  such  adjudication 
distrainable  goods  ca  tiie  premises,  the  land- 
lord, not  having  distrained  for  rent  before 
the  filing  of  the  bankruptcy  petition,  was 
not  entitled  to  a  landlord's  lien* under  the 
Maryland  law,  and  so  could  not  have  a 
preferred  claim  in  bankruptcy  out  of  the 
proceeds  of  sale  of  the  goods  by  the  trustee, 
by  filing  a  petition  with  the  bankruptcy 
court  asking  for  preferential  payment  or  in 
the  alternative  for  permission  to  distrain 
on  the  said  goods.  In  re  Chandron  k  Peyton 
(D.  C,  Md.),  24  Am.  B.  R  811,  180  Fed. 
841. 

280.  In  re  Kerby-Dennis  Co.,  95  U.  S.  116, 
2  Am.  B.  R.  402;  In  re  Lowensohn  (D.  C, 
N.  Y.),  4  Am.  B.  R  79,  101  Fed.  776;  In  re 
Emslie  (C  C.  A.,  2d  Cir.),  4  Am.  B.  R. 
126,  102  Fed.  291;  In  re  Mitchell  (D.  C, 
Del.),  8  Am.  B.  R.  324,  116  Fed.  87. 

281.  Matter  of  Coney  Island  Lumber  Co. 
( D.  C,  N.  Y. ) ,  34  Am.  B.  R.  668,  199  Fed. 
803. 
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g.  Fees  and  eiq^mee  ef  general  asflignees  and  receiven  and  their  attomeysv— 
A  general  assignment  for  the  benefit  of  creditors  is  not  in  itself  a  fraudulent 
act  although  it  is  an  act  of  bankruptcj^and  if  such  an  assignment  be  honestly 
madi^  for  the  purpose  of  applying  all  the  assignor's  property  to  the  payment 
of  his  debts,  the  assignee  who  accepts  the  trust  in  good  faith  and  executes  it 
intelligently,  successfully  and  honestly,  is  entitled  to  be  paid  a  fair  and 
reasonable  compensation  for  his  services  and  those  of  his  attorneys,  out  of  the 
assets  turned  over  by  him  to  the  trustee  in  bankruptcy  of  his  assignor.^^ 
But  it  must  appear  that  the  services  rendered  were  an  actual  benefit  to  the 
estate,^^  and  that  the  assignment  was  not  made  for  the  purpose  of  avoiding 
inevitable  bankruptcy.^  If  the  assignment  be  actually  fraudulent,  and  the 
assignee  be  a  party  to  the  fraud,  he  has  no  right  to  priority  in  bankruptcy 
proceedings,^^  nor,  indeed,  \o  prove  a  claim  as  a  general  creditor.  There  are 
rulings  to  the  effect  that  if  an  assignee  has  been  permitted  by  the  court  to 
retain  possession  of  the  property  assigned  from  the  filing  of  the  petition  in 
bankrupts  until  the  adjudication,  he  is  entitled  to  compensation  as  a  quasi^ 
receiver.^  The  United  States  Supreme  Court  has  disapproved  the  doctrine, 
that  a  general  assignment  for  creditors,  valid  under  a  State  statute,  is  con- 
structively fraudulent,  and  has  held  that  a  claim  for  services  rendered  by  or 
for  an  assignee,  which  were  beneficial  to  the  estate,  is  entitled  to  priority  of 
payment,  and  that  a  charge  for  preparing  the  necessary  papers  for  the 
assignment  is  a  provable  debt,  but  that  a  charge  for  services  in  resisting  an 
adjudication  in  bankruptcy  against  the  assignor  is  not  provable.^^  There 
is,  perhaps,  a  distinction  between  a  corporation  which  cannot  file  a  voluntary 
petition  and  one  which  can;  but  the  distinction  may  be  overcome  by  recal- 
citrancy, evidencing  an  intent  to  deprive  creditors  of  rights  given  them  by 
the  Federal  laws.^^  The  same  test  would  doubtless  determine  the  right  of 
a  receiver  of  an  insolvent  corporation^^ — he  being  technically  named  by 
•  the  State  court — ^.to  the  fees  allowed  by  the  State  law;  though  since  such  a 
receivership  is  now  an  act  of  bankruptcy ,^®^  the  strict  rule  applicable  to 

see.  Summers  v.   AWbott    (C.   C.   A.,   Sth  -^  paid  were  not  disturbed,  see  In  re  Scholtz 
Cir.),  10  Am.  B.  R.  254,  122  Fed.  36;  In  re  -<  (D.C.,Iowa),6  Am.B.R.  782, 106Fed.834. 
Pattee   (B.  C,  Conn.),  16  Am.  B.  R.  460,  ^       886.  Matter  of  Harson    (Ref.,  R.  I.),  11 
143  Fed.  9M;  In  re  Hersey   (D.  C,  lo^^a).      Am.    B.    R.    514;    Matter   of   Glfldding  Oo. 
22 ^m.  B.  R.  856.  171  Fed.  998.  (Ref.,  R.  L),  9  Am.  B.  R.  171. 

Costs  in  an  attachment,  which  was  dis-  887.  Randolph  y.  Scruggs,  190  U.  S.  683, 

solved  under  $  67-f  and  was  of  no  benefit      10  Am.  B.  R.  1,  47  L.  Ed.  1165,  23  Sup.  Ct 
to  the  bankrupt  estate  should  not  be  allowed      710;  Sununers  v.  Abbott  (C.  O.  A.,  8th  Cir.), 
as  a  pr^erred  claim  under  |  64-41},  subd.  1  or      10  Am.  B.  R.  254,  122  Fed.  36. 
subd.  6.    Matter  of  Rood  (Ref.,  Minn.),  84  888.  See  In  re  Lock-Stub  Check  Co.  (Ref., 

Am.  B.  R.  273.  N.  Y. ) ,  6  Am.  B.  R.  106-n ;  In  re  Peter  Paul 

r.  In  re  Zier  &  Co.    (D.  C,  Ind.),   il       Fook  Co.   (D.  C,  N.  Y.),  5  Am.  B.  R.  106, 


Am.  B.  R.  027,  127  Fed.  399;  In  re  Allison  104  Fed.  786. 

Lumber  Ca   (D.  C,  Ga.),  14  Am.  B.  R.  78,  889.  Compare  Mauran  v.  Crown,  etc.,  Co. 

187  Fed.  648.  (Sup.  Ct.,  R.  L),  6  Am.  B.  R.  734,  60  Ail. 

884.  Matter  of  Congdon    (D.  C,  Minn.),  331,  23  R.  L  824. 

11  Am.  B.  R.  219,  129  -Fed.  478,  aifd.  15  Claim  for  debts  incarred  by  receiver  of 

Am.  B.  R.  46,  142  Fed.   102,  citing  CoUier  private  corporation.— Debts  incurred  by  the 

on  Bankruptcy  (4th  ed.),  p.  464.  r«>ceiYer   of   a   private  corporation,   not   In 

886.  In  re  McCauley,   2  N.   B.   N.   Rep.  preserving   its    property   but    in    operating 

1089;  Steames  v.  Flick  (D.  C,  Ohio),  4  Am.  and  adding  to  it,  will  not  be  allowed  prior- 

B.'R.  728,  108  Fed.  919;  Wilbur  v.  Watson  ity  over  the  claims  of  bondholders  of  the 

((D.  0.,  R.  L),  7  Am.  B.  R.  64,  111 'Fed.  corporation   having   liens  on    its   property. 

498;  In  re  Chase   (C.  C.  A.,  Ist  Cir.),  10  In  re  Benwood  Brewing  Co.  (D.  C,  W.  Va.), 

Am.  B.  R.  677,   124   Fed.    753;    Matter  of  29  Am.  B.  R.  759,  202  Fed.  326. 

Harson    (Ref.,  R.  I.).   11   Am.   B.   R.   619.  880.  See  Bankr.  Act,  |  3-a  (4),  ss  amended 

For  case  of  doubtful  authority  where  fees  in  1003. 
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DECLARATION  AND  t>AYMENT  OF  DIVIDENDS* 

§  65.  Declaration  and  Pa]anent  of  DividendB. —  a  Dividends  of  an 
equal  per  centum  shall  be  declared  and  paid  on  all  allowed  claims, 
except  such  as  have  priority  or  are  secured. 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  the 
adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  which  have  priority  and  such  claims  as 
have  not  been,  but  probably  will  be,  allowed,  equals  five  per  centum 
or  more  of  such  aUowed  claims.  Dividends  subsequent  to  the  first 
shall  be  declared  upon  like  terms  as  the  first  and  as  often  as  the 
amount  shall  equal  ten  per  centum  or  more  and  upon  closing  the 
estate.  Dividends  may  be  declared  of  tener  and  in  smaller  proportions 
if  the  judge  shall  so  order:  Provided,  Thai  the  first  dividend  shall 
not  include  more  than  fifty  per  centum  of  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts  which  have  priority 
and  suck  claims  as  probably  will  be  allowed:  And  provided  further, 
That  the  finul  dividend  shall  not  be  declared  within  three  months 
after  the  first  dividend  shall  be  declared* 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose 
favor  final  dividends  have  been  declared,  shall  not  be  affected  by  the 
proof  and  allowance  of  claims  subsequent  to  the  date  of  such  payment 
or  declarations  of  dividends;  but  the  creditors  proving  and  securing 
the  allowance  of  such  claims  shall  be  paid  dividends  equal  in  amount 
to  those  already  received  by  the  other  creditors  if  the  estate  equals 
so  much  before  such  pther  creditors  are  paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a 
court  without  the  United  States  and  also  by  a  court  of  bankruptcy, 
creditors  residing  within  the  United  States  shall  first  be  paid  a  divi- 
dend equal  to  that  received  in  the  court  without  the  United  States  by 
other  creditors  before  creditors  who  have  received  a  dividend  in 
such  court  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate 
any  greater  amount  than  shall  accrue  pursuant  to  the  provisions  of 
this  act. 


*  Amendments  of  1903  in  italics. 
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Aaolosoufl  proviaioas:     In  IJ.  &:    As  to  first  and  subsequent  dividends.  Act  of  1867,  ft  27, 
28,  R.  S.,  H  5002;  5003;  Act  of  1841,  f  10;  Act  of  1800,  {{  29,  30;  As  to  filing 
accounts  preparatory  to  final  dividend,  Act  of  1867,  §  27,  R.  S.,  §  5096;  As  to  rights 
of  creditors  whose  claims  are  allowed  after  first  dividend,  Act  of  1867,  §  28,  R.  S., 
f  5097;  Act  of  1841,  {  10. 
In  Eng.:     Act  of  1883,  §f  58-63;  General  Rules  232-234,  273  (11)  (12). 
Crou-zeferences:     To  the  law:     Referees  to  declare  dividends  and  to  prepaid  and  deliver 
dividend  sheets  to  trustees,  §  39-a(l). 
Payment *of  dividends  by  trustees  by  check  or  draft,  §  47-a(4) ;  payment  within  ten 

days  after  declaration,  §  47-a(9). 
Final  meeting  of  creditors  when  estate  is  closed,  |  55. 
Proof  and  allowance  of  claims,  §  57. 

Notice  to  creditors  of  declaration  and  time  of  payment  of  dividends,  §  58-a  (6) . 
Unclaimed  dividends  to  be  paid  into  court,  §  66. 
To  the  General  Orders:    Payment  of  moneys  deposited  by  check  or  warrant,  signed  by 

clerk,  or  trustee,  and  countersigned  by  judge  or  referee,  XIX. 
To  the  Forms:     List  of  claims  and  dividends  to  be  recorded  by  referee  and  by  him 
delivered  to  trustee.  No.  40. 
Notiee  of  dividend;  creditor's  letter  to  trustee,  No.  41. 
See  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms. 


SYNOPSIS  OF  SECTION. 

DBCIjARATIOlf  AND  PAYKKIIT  OF  DITIDBHIMi, 

L  Dividends  Generally,  1023. 

a.  Comparative  legislatianf  1023. 

b.  Croas^eferenceSf  1024. 

c.  Dedaratian  of  dwidendSy  1024. 

n.  First  and  Subsequent  Dividends,  1024. 

a.  Time  and  amourdj  1024. 

b.  Amendment  of  1903,  1025. 

c.  Creditors  entitled  only  to  what  the  hankrupicy  law  gioes  iheniy  1025. 

d.  Garnishment  of  dividends  in  hands  of  trusteef  1025. 

e.  Practice,  1027. 

f.  lUustrative  cases^  1027. 

IIL  Rights  of  Creditors  Whose  Claims  axe  Allowed  Subsequent  to  Payment  of 
Dividends,  1027. 

a.  In  general,  1027. 

b.  Final  dividends,  1027. 

IV.  Preference  to  Residents  of  the  United  States,  1028. 


L  DIVIDENDS  GENERALLY. 

a.  Comparative  legislation. —  The  English  law  is  and  our  law  of  1867  was 
far  more  elaborate  in  their  provisions  on  this  subject.  Some  upeful  sug- 
gestions will  be  found  in  them.^  The  present  section  differs  from  those  of 
the  former  law  chiefly  in  being  more  elastic.  Dividends  may  now  be  declarisd 
at  irr^ular  intervals.  The  amount  on  hand,  not  the  time  elapsed  since  the 
bankruptcy,  is  the  real  test;  though  this  rule  has  been  somewhat  modified 
by  the  proviso  clauses  added  by  the  amendatory  act  of  1903. 

1.  See  ^'Analogous  ProTisions^"  ante. 
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attachment  or  garnishment,**  it  seems,  that  the  bankruptcy  court  may,  out 
of  respect  to  the  State  court,  direct  the  trustee  to  pay  a  judgment  obtained 
in  a  garnishment  proceedings  against  a  creditor  of  flie  bankrupt.**  The  rule 
of  a  State  courf  permitting  the  garnishment  of  dividends  after  they  have 
been  declared  by  an  officer  of  a  State  court,  such  as  a  receiver,  administrator, 
or  a  trustee,  cannot  affect  the  administration  by  a  Federal  court  of  an  estate 
in  bankruptcy.  The  right  to  garnishee  funds  in  custodia  legis  must  depend 
upon  express  statutory  authority.  No  such  authority  is  to  be  found  in  the 
bankruptcy  law.  The  distribution  of  the  assets  of  the  bankrupt,  therefore, 
cannot  be  stayed  or  prevented  by  the  process  of  a  State  court,  the  object  of 
which  is  to  withhold  a  dividend  from  a  creditor  entitled  thereto  for  the 
security  of  a  plaintiff  pending  litigation.^^  If  a  State  court  could  garnishee 
a  trustee  in  bankruptcy,  to  catch  funds  in  his  hands  which  had  been  ordered 
paid  by  the  court  to  which  he  was  directly  amenable,  but  which  he  had  not 
actually  paid  out,  and  could  compel  him  to  withhold  the  payment,  regardless 
of  the  order  of  the  court  of  bankruptcy,  it  will  be  readily  perceived  that 
confusion  and  conflict  of  jurisdiction  would  at  once  arise,  and  that  a  State 


19.  Garnishment  of  dividends  in  hands  of 
trustee. —  Although  the  State  law  permits 
an  attachment  to  be  laid  in  the  hands  of  a 
trustee  appointed  by  a  court  of  chancery  to 
bind  the  funds  in  his  hands,  after  the 
amount  to  he  paid  out  by  him  has  been 
definitely  ascertained  by  the  court,  and 
nothing  remains  for  him  to  do  but  t^  pay 
the  sum  over  to  the  person  whose  credits  are 
attached,  the  dividends  in  the  hands  of  a 
trustee  in  bankruptcy  are  not  subject  to  at- 
tachment. Where  petitioner,  who  had  ob- 
tained a  judgment  against  a  person  entitled 
to  a  dividend  out  of  a  bankrupt's  estate, 
had  no  claim  of  title  to  nor  specific  lien  upon 
the  fimd  in  the  hands  of  the  trustee  and  had 
not  procured  the  appointment  of  a  receiver 
who  had  succeeded  to  the  title  of  the  creditor 
entitled  to  such  dividend,  the  bankruptcy 
court  is  without  power  to  order  the  trustee 
to  pay  over  the  dividend  to  the  petitioner. 
Tn  re  Hollander  (D.  C,  Md.),  25  Am.  B.  R. 
48,   181    Fed.    1019. 

In  Gilbert  v.  Quimby,  1  Fed.  Ill,  the  court 
said:  "That  the  dividend  was  not  attach- 
able on  process  from  the  State  courts  would  ^ 
seem  to  be  quite  clear.  While  in  the  hands  * 
of  the  assignee,  it  would  be  part  of  the  estate 
of  the  bankrupt  in  the  custody  of  the  court. 
It  would  not  be  hold  the  property  of  the 
debtor,  but  would  only  be  property  that 
would  become  his  when  he  should  get  it. 
Tie  could  not  maintain  any  suit  against  the 
assignee  for  it.  nor  obtain  it  by  any  legal 
process  other  than  by  application  to  the  Dis- 
trict Court  having  control  of  the  fund  as  a 
party  to  the  proceedings  in  that  court. 
Money  in  the  hands  of  a  disbursing  officer  of 
the  United  States,  due  to  a  private  per.son, 
cannot  be  attached  on  process  against  such 
person  out^  of  a  State  court,  because  the 
money  will  not  be  his,  but  will  remain  the 
property  of  the  United  States  until  it  is  paid 
to  him.    Buchanan  v.  Alexander,  4  How.  20, 


11  L.  Ed.  857."  In  re  Cunningham,  Fed.  Cas. 
3,478,  it  wiLS  said:  "The  reason  of  this 
doctrine  seems  to  be  that  the  court  having 
the  money  or  property  in  its  custody  under 
the  law  holds  it  for  some  purpose,  of  which 
that  court  is  exclusive  judge.  To  permit 
property  or  money  thus  hfeld  to  be  seized  on 
execution,  attached,  or  garnished,  would 
therefore  defeat  the  very  purpose  for  which 
it  is  held,  and  in  many  cases  enable  some 
other  court  to  dispose  of  property  or  money, 
and  wholly  divert  it  from  the  end  or  purpose 
for  which  possession  has  been  taken.  A  con- 
flict of  jurisdiction  and  decision  would  in 
many  cases  thus  ensue."  There  is, nothing  in 
the  present  bankruptcy  law  to  change  the 
rule  thus  established  imder  the  provisions  of 
the  act  of  1867.  In  re  Argonaut  Shoe  Co. 
(C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  584. 
187  Fed.  784;  Tn  re  Thompson-Breese  Co. 
(Ref.,  Ohio),  30  Am.  B.  R.  105. 

20.  Trustee  to  pay  judgment. —  In  the  case 
of  In  re  Kranich  (D.  C,  Pa.),  26  Am.  B.  R. 
60,  182  Fed.  84<>.  the  judge  said:  "The 
following  situation  is  therefore  presented: 
A  creditor  has  obtained  judgment  against 
the  garnishee  in  an  execution  attachment. 
The  garnishee  is  an  officer  of  this  court  and 
has  more  than  enough  money  in  his  hands 
to  satisfy  the  judgment;  and  while  the  State 
tribunal  could  not  compel  him  to  pay  over 
the  money,  he  himself  has  made  no  objection 
either  to  the  judgment  or  to  the  order  that 
is  not  asked  for  by  the  creditor.  Under  such 
circumstances,  I  see  no  reason  why  this  court 
should  not  pay  due  respect  to  a  tribunal  of 
the  State,  and  recognize  a  claim  that  has 
thus  been  conclusively  proved  —  although  i 
repeat  that  the  allowance  must  be  accepted 
as  purely  ew  qratia" 

21.  In  re  Argonaut  Shoe  Co.  (O.  C.  A.. 
9th  Cir.),  26  Am.  B.  R.  584,  187  Fed.  784: 
Clark  V.  Shaw,  28  P'ed.  356. 
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cotirt,  by  means  of  a  garnishment,  could  indefinitely  delay  the  final  winding 
up  of  the  matter  in  bankruptcy  and  the  final  discharge  of  the  trustee.""" 
fe.  Practice. —  The  practice  usually  involves  an  order,  reciting  the  giving  of 
the  statutory  notice,  the  action  of  the  creditors  at  the  meeting,  if  any,  and 
declaring  a  dividend  at  a  specified  per  cent,  on  all  claims  allowed  as  shown 
on  a  dividend  sheet  annexed;  it  also  should  direct  the  trustee  to  pay  the 
same.^  It  is  the  practice  in  some  districts  to  require  exceptions  to  a  pro- 
posed distribution  to  be  filed  before  the  final  decree  of  confirmation  is 
entered.^  If  a  dividend  has  been  declared,  the  court  has  power  in  a  proper 
case  to  restrain  the  payment  of  it  by  the  trustee  in  order  to  give  to  parties  in 
interest,  an  apportunity  to  move  to  have  the  order  of  dividend  vacated."* 
But  a  dividend  so  declared  cannot  be  distributed  except  for  some  error  or 
other  cause.  It  cannot  be  opened  for  the  purpose  of  paying  an  expense 
which  would  have  be«n  allowed,  had  it  been  brought  to  the  attention  of  the 
court  before  the  declaration  of  the  dividend.^  Whether  a  dividend  order, 
which  was  right  when  made  should  be  revoked  and  the  ease  reopened  so  that 
a  claim  may  be  proved,  is  a  matter  within  the  discretion  of  the  referee,  to 
the  exercise  of  which  no  appeal  lies  except  so  far  as  it  may  have  proceeded 
on  erroneous  principles  of  law.^^  A  State  cotirt  cannot  in  any  way  interfere 
with  the  bankruptcy  court  in  its  distribution  of  the  assets  of  the  bankrupt.^ 
•  f.  niustrative  cases. —  There  are  but  few  oases  even  under  the  former  law* 
Some  of  them  will  be  found  in  the  foot-note.^ 


m.  RIGHTS  OF  CREDITORS  WHOSE  CLAIMS  ARE  ALLOWED  SUBSEQUENT  TO 

PAYMENT  OF  DIVIDENDS. 

a.  In  general.— There  was  a  corresponding  clause  in  the  former  law. 
Claims  cannot  be  allowed  after  one  year  after  the  adjudication;^  thus,  the 
list  of  creditors  entitled  to  share  is  fixed  at  that  time.  Prior  to  the  amend- 
ments of  1908,  it  was  held  that  if  a  dividend  had  be^n  paid  within  the  year, 
such  dividend  and  payment  should  not  be  distributed  or  a  creditor  compelled  to 
return  what  he  has  received,  even  that  an  expense  of  administration  which 
was  overlooked  may  be  paid.'^  Such  a  contingency  can  rarely  arise.  As  the 
law  now  is,  a  like  dividend  on  such  subsequent  claims  and  such  expenses  must 
be  paid  before  a  further  dividend  is  declared. 

b.  Final  dividends.— As  the  prior  provisions  of  the  act  have  made  it 
necessary  to  declare  a  first  dividend  within  thirty  days  after  adjudication, 
if  there  are  funds  sufficient  to  do  so,  and  as  the  statute  has  provided  that 


22.  Cowart  v.  CaWwell  Co.  (Sup.  Ct.,  Ga.), 
24  Am.  B.  R.  546.  551,  134  Ga.  544,  holding 
that  "garnishment  will  not  lie. from  a  statfe 
court  to  a  trustee  nr  assignee  in  bankruptcy 
to  catch  dividends  which  have  been  declared 
in  favor  of  certain  creditors  or  the  amount 
which  will  be  going  to  them  under  a  composi- 

tiODL" 

23.  See  discussion  under  Section  Porty- 
seveui  of  this  work. 

24.  In  re  Heebner  (D.  C,  Pa.).  13  Am. 
B.  R.  266,  132  Fed.  1003,  holding  that,  in 
this  district,  exceptions  with  a  petition  for 
review  filed  after  a  decree  of  confirmation, 
and  distribution  of  the  final  dividend,  will 
be  dismissed  with  costs. 

25.  Tn  re  N.  Y.  Mail  S.  S.  Co ,  "Fed.  Cas. 
10,e-»2.  3  X.  B.  R.  280. 


26.  In  re  B.  K.  Smith,  Fed.  Cas.  12,989, 
15  N.  B.  R.  97. 

27.  Matter  of  Siogel  Co.  (D.  C,  Mass.), 
32  Am.  B.  R.  645,  2l6  Fed.  943. 

28.  In  re  Bridgman,  Fed.  Cas.  1,867,  2  N". 
B.  R.  252. 

29.  Tn  re  Walker  (D.  C,  N.  Dak.),  3  Am. 
B.  R.  35,  96  Fed.  550;  In  re  James,  Fed. 
Cas.  7,175;  Bristol  v.  Sanford,  Fed.  Cas. 
1,893;  Atkinson  v.  Kellogg,  Fed.  Cas.  613; 
In  re  Sheehan,  Fed.  Cas.  12,737;  In  re 
Haynes,  Fed.  Cas.  6,269. 

80.  Bankr.  Act.  §  57-n. 

31.  Claflin  v.  Eason  (Ref.,  Tex.),  2  Am. 
B.  R.  263;  In  re  Hegertv.  2  N.  B.  N.  Rep. 
1083;  In  re  Smith,  Fed.'Cas.  12,989;  In  re 
X.  Y.  Mail,  etc.,  Co..  Fed.  Cas.  10,212. 
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creditors  who  are  not  diligent  are  permitted  only  to  share  in  the  estate  that 
remains,  and  not  to  interfere  with  the  funds  already  divided,  it  would  appear 
that  the  court  has  the  power  to  make  a  final  dividend  and  to  approve  of  a 
final  report  at  any  time  after  four  months  have  elapsed  subsequent  to  adjudi- 
cation, if  the  other  conditions  are  present  showing  the  estate  to  be  apparently 
ready  for  the  final  accounting.^*  It  is  improper  to  delay  the  payment  of  a 
final  dividend  merely  because  certain  creditors  have  not  filed  their  claims.^ 
It  has  been  held  that  a  final  dividend  may  be  declared  on  the  expiration  of 
three  months  from  the  time  of  the  first  dividend,  notwithstanding  the  failure 
of  creditors  to  prove  their  claims.^  An  application  for  such  a  dividend 
should  be  made  upon  an  order  to  show  cause,  or  other  sufficient  notice  to 
all  persons  scheduled  or  appearing  in  any  way  in  the  proceedings  as  cred- 
itors, giving  them  an  opportunity  not  only  to  know  if  the  dividend,  but 
notifying  them  that  their  claims  should  be  proven,  or  their  rights  lost.** 

• 

IV.  PREFERENCE  TO  RESIDENTS  OF  THE  UNITED  STATES. 

Subsection  d  applies  only  to  cases  where  the  bankrupt  has  been  so  adjudged 
not  only  in  the  United  States  but  in  a  foreign  country.  It  is  intended  to 
accomplish  equality  of  payment  to  resident  creditors,  wherever  the  law  of 
such  a  country  does  not  permit  such  residents  to  prove  thereon.  The  sub- 
section is  rarely  available  and  requires  no  discussion. 


33.  Matter  of  Eldrod  (D.  C,  N.  V!),  19 
Am.  B.  R.  52,  155  Feil.  686. 

33.  In  re  Stein  (D.  C.  Tnd.).  1  Am.  B.  R. 
662,  94  Fed.  124. 

34.  Matter  of  Bell  Piano  Co.  (D.  C,  N. 
Y.),  18  Am.  B.  R.  183.  155  Fed.  272.  In 
this  case  the  court  said :  "  To  say  that 
the  final  dividend  shall  not  be  declared  within 
three  months  after  the  first  dividend  is  de- 
clared does,  in  my  judgment,  say  by  impli- 
cation that  a  final  dividend  mav  be  declared 
on  the  expiration  of  three  months  from  the 
time  of  the  first  dividend."  See  In  re  Coulter 
(D.  C,  Pa.),  30  Am.  B.  R.  75,  206  Fed.  906, 
in  which  it  was  held  that  the  provisions  of 
section  65-b  of  the  Bankruptcy  Act,  providing 


for  the  declaration  of  dividends,  by  necessary 
implicatimi  authorize  the  final  closing  of  the 
estate  and  the  declaration  of  the  final  divi- 
dend any  time  after  four  months  from  ad- 
judication ;  and  under  seetimi  66-e,  providing 
that  the  rights  of  creditors  who  have  received 
dividends,  or  in  whose  favor  final  dividends 
have  been  declared,  shall  not  be  affected  by 
the  proof  and  allowance  of  claims  subsequent 
to  tne  date  of  such  payment  or  declarations 
of  dividends,  creditors  have  a  vested  right  in 
dividends  as  soon  as  declared,  whidi  cannot 
be  affected 

35.  Matter  of  Eldred    (D.  C,  N.  Y.).   19 
Am.  B.  R.  52,  155  Fed.  686. 


SECTION    SIXTYSBIZ. 


UNCLAIMED  DIVIDENDS. 

§  66.  Unclaimed  Dividends. —  a  Dividends  which  remain  unclaimed 
for  six  months  after  the  final  dividend  has  been  declared  shall  be  paid 
by  the  trastee  into  court; 

6  Dividends  remaining  unclaimed  for  one  year  shall,  under  the 
direction  of  the  court,  be  distributed  to  the  creditors  whose  claims 
have  been  allowed  but  not  paid  in  full,  and  after  such  claims  have 
been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt:  Provided, 
That  in  case  unclaimed  dividends  belong  to  minors  such  minors  may 
have  6ne  year  after  arriving  at  majority  to  claim  such  dividends. 


Analogous  provisions.    In  U.  S.:     None. 

In  Eng.:     Act  of  1883,  §  162;  General  Rules  345,  34dA. 
Cross-referenoee:     To  the  law:     Declaration   and  payment  of  diyidenda,   |  66,  and  croM- 
references  thereunder. 


SYNOPSIS  OF  SECTION. 

L  Unclaimed  Dividends,  1029. 

a.  Comparative  legislationt  1029. 

b.  In  general,  1029. 

c.  Payment  of  balance  to  bankrupt,  1030. 

d.  lUustralioe  cases,  1030. 


L  UNCLAIMED  DIVIDENDS. 

a.  Comparative  legidation.— This  section  is  new.  There  was  nothing  like 
it  in  our  previous  laws.  The  English  statute  requires  the  payment  of 
unclaimed  divid^ids  into  the  Bank  of  England,  where  they  remain  subject  to 
the  demands  of  the  creditors  entitled  thereto  and  the  orders  of  the  Board  of. 
Trade.  ^  There  seems  to  be  no  provision  in  that  act  for  a  distribution  among 
creditors  who  have  already  claimed  and  had  their  dividends. 

b.  In  general. —  The  practice  here  is  simple.  If  for  any  reason  a  creditor 
entitled  to  a  dividend  does  not  accept  it,  the  trustee  must  wait  until  six 
months  after  the  declaration  of  the  final  dividend  and  then  pay  the  money 
into  court.  If  such  dividends  are  not  claimed  for  one  year  after  the  final 
dividend  is  declared,  the  same  must  be  distributed  to  creditors  whose  claims 

1.  Act  of  1883,  §  162. 

[i(te9i 
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have  been  allowed  but  not  paid  in  full,  or,  after  they  are  paid,  to  the  bank- 
rupt. The  purpose  clearly  is  to  distribute  every  dollar  declared  by  way  of 
dividends,  that  there  may  be  no  bankruptcy  funds  *'  in  chancery/'  as  under 
our  law  of  1867^  and  the  present  English  law.  The  saving  clause  as  to 
dividends  due  minors  should  be  noted.  While  the  consideration  deposited 
for  the  purpose  of  carrying  out  a  composition*  is  not  strictly  dividends, 
good  practice  would  seem  to  require  the  deposit  of  the  unclaimed  funds  in 
such  a  proceeding  in  a  special  account  and  its  ultimate  distribution  as  sug- 
gested by  subsection  &.*  Dividends  in  the  hands  of  the  trustee  are  not 
property  but  a  right  to  secure  property,'  and  are  not  subject  to  attachment 
by  a  creditor  of  the  dividend  creditor.® 

c.  Payment  of  balance  to  bankrupt. —  Subsection  b  provides  that  after  the 
claims  of  creditors  have  been  paid  in  full  the  balance  shall  be  paid  to  the 
bankrupt.  The  balance  meant  is  not  a  surplus,  but*  the  remainder  of 
imclaimed  dividends  —  the  remainder  of  sums  allotted  to  creditors  who  have 
failed  to  claim  them;  the  remainder,  after  satisfying  in  full  the  claims  of 
other  creditors  who  have  not  failed  to  claim  their  dividends/ 

d.  niufltrative  cases. —  There  are  but  few  cases.  Some  of  them  will  be 
found  in  the  foot-note.® 


t.  See  remarks  of  FhUipe,  J.,  in  In  re 
Fielding  (D.  C,  Mo.),  3  Am.  B.  R.  186,  96 
Fed.  BOO. 

8.  Bankr.  Act,  §  12-b-e. 

4.  For  practice  on  "  Payments  of  Moneys 
Deposited,    see  General  Order  XXIX. 

5.  Gilbert  v.  Lvnch,  17  Blatchf.  402. 

6.  Jackson  v.  Miller,  9  N.  B.  R.  143. 

7.  Di&position  of  balance  after  payment 
of  claims. —  In  the  case  of  Johnson  v.  Nor- 
ris  (C.  C.  A.,  6th  Cir.),  27  Am.  B.  K.  107, 
190  Fed.  459,  it  was  held  that  the  surplus, 
remaining  after  the  payment  of  all  claims, 
proved  affainst  the  bankrupt  estate,  and  in- 
terest thereon  to  the  date  of  the  filing  of 
a  voluntary  petition  by  a  partnership,  should 
be  applied  to  the  payment  of  interest  accru- 
ing on  the  claims  subsequent  to  the  filing  of 
the  petition,  and  the  balance  then  remaining 
should  be  returned  to  bankrupt.  The  court 
said,  in  speaking  of  this  provision  of  the 
subsection :  "  This  section  relates  to  un- 
claimed dividends  only.  It  shows  that  the 
Legislature  intended  (exempt  property  and 
costs,  and  debts  having  priority,  being  ex- 
cepted) that  the  entire  estate  should  be 
divided  pro  rata  among  the  creditors  by  the 
declaration  of  dividends.  When  a  dividend 
is  unclaimed,  it  provides  for  its  disposition  — 
•it  is  to  go  to  the  satisfaction  of  other  claims 
till  they  are  paid  in  fuU.    It  is  only  after 


the  claims  are  paid  in  full  that '  the  balance 
shaU  be  paid  to  the  bankrupt.'  The  balance 
meant  is  not  a  surplus,  but  the  remainder 
of  unclaimed  dividends  —  the  remainder  of 
sums  allotted  to  creditors  who  have  failed  to 
claim  them;  the  remainder,  after  satis^^g 
in  full  the  claims  of  other  creditors  who  have 
not  failed  to  claim  their  dividends.  This 
section  gives  no  authority  to  pay  a  surplus 
to  the  bankrupt  which  has  never  been  em- 
braced in  a  declaration  of  dividends,  and  it 
shows  tl^at  the  Act  neither  contemplates  the 
existence  nor  provides  for  the  disposition  of 
any  surplus  which  shall  not  be  embraced  in 
the  declaration  of  dividends.  But,  unques- 
tionably, a  surplus  after  paving  in  full  all 
debts,  including  all  interest  (fue  on  the  debts 
accruing  before  and  subsequent  to  the  filing 
of  the  petition,  would  equitably  belong  to 
the  bankrupt,  ai\d  no  statute  would  be  needed 
to  authorize  the  court  to  direct  its  payment 
to  the  bankrupt." 

8.  In  re  Fielding  (D.  C,  Mo.),  3  Am.  B. 
R.  135,  96  Fed.  800.  As  to  the  method  of 
distribution  now  fixed  by  subs,  b,  see  In  re 
Haynes,  Fed.  Cas.  6,269;  In  re  James,  Fed. 
Cas.  7,175.  Somewhat  contra:  In  re  Hoyt, 
Fed.  €as.  6,806.  Compare  also  In  re  Blight, 
Fed.  Cas.  1,540.  And  see  In  re  Bridgman, 
Fed.  Cas.  1,867. 


SECTION   SIXTT-SEVEN. 


LIENS. 

§  67.  Liens. — a  Claims  which  for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as  against  the  claims  of  the  creditors 
of  the  bankrupt  shall  not  be  liens  against  his  estate. 

h  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as 
against  a  lien  created,  or  attempted  to  be  created,  by  his  debtor,  who 
afterwards  becomes  a  bankrupt,  the  trustee  of  the  estate  of  such 
bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  pro- 
ceeding at  law  or  in  equity,  including  an  attachment  upon  mesne 
process  or  a  judgment  by  confession,  which  was  begun  against  a  person 
within  four  months  before  the  filing  of  a  petition  in  bankruptcy  by  or 
against  such  person  shall  be  dissolved  by  the  adjudication  of  such  per- 
son to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and 
permitted  while  the  defendant  was  insolvent  and  that  its  existence 
and  enforcement  will  work  a  preference,  or  (2)  the  party  or  parties  to 
be  benefited  thereby  had  reasonable  cause  to  believe  the  defendant  was 
insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that  such  lien 
was  sought  and  permitted  in  fraud  of  the  provisions  of  this  act ;  or  if 
the  dissolution  of  such  lien  would  militate  against  the  best  interests 
of  the  estate  of  such  person  the  same  shall  not  be  dissolved,  but  the 
trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estate,  shall 
be  subrogated  to  the  rights  of  the  holder  of  such  lien  and  empowered  to 
perfect  and  enforce  the  same  in  his  name  as  trustee  with  like  force  and 
effect  as  such  holder  might  have  done  had  not  bankruptcy  proceedings 
intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation 
of  or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only,*  not  be  affected  by  this  act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances 
of  his  property,  or  any  part  thereof,  made  or  given  by  a  person 


•Amendments  of  1910  in  italics. 

[1031] 


1032  Liens.  [§  67. 

adjudged  a  bankrupt  under  the  provisions  of  this  act  subsequent  to 
the  passage  of  this  act  and  within  four  months  prior  to  the  filing  of 
the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay, 
or  defraud  his  creditors,  or  any  of  them,  shall  be  null  and  void  as 
against  the  creditors  of  such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt^  and  the  same  is  not  exempt  from 
execution,  and  liability  for  debts  by  the  law  of  his  domicile,  be  and 
remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and  shall  pass 
to  his  said  trustee,  whose  duty  it  shall  be  to  recover  and  reclaim  the- 
same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the  creditors. 
And  all  conveyances,  transfers,  or  incumbrances  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of 
the  petition  against  him,  and  while  -insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such  debtor  by  the  laws  of  the  State, 
Territory,  or  District  in  which  such  property  is  situate,  shall  be  deemed 
null  and  void  under  this  act  against  the  creditors  of  such  debtor  if 
he  be  adjudged  a  bankrupt,  and  such  property  shall  pass  to  the 
assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit  of 
the  creditors  of  the  bankrupt.  For  the  purpose  of  such  recovery  any 
court  of  bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened^ 
shall  have  concurrent  jurisdiction.* 

f  That  all  levies,  judgments,  attachments,  or  other  liens,  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  at  any 
time  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy 
against  him,  shall  be  deemed  null  and  void  in  case  he  is  adjudged 
a  bankrupt,  and  the  property  affected  by  the  lev)%  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee  as  a  part  of  the  estate 
of  the  bankrupt,  unless  the  court  shall,  on  due  notice,  order  that  the 
right  under  such  levy,  judgment,  attachment,  or  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  order  such  conveyance  as 
shall  be  necessarj^  to  carry  the  purposes  of  this  section  into  effect: 
Provided,  that  nothing  herein  contained  shall  have  the  effect  to 
destroy  or  impair  the  title  obtained  by  such  lev)%  judgment,  attach- 
ment, or  other  lien,  of  a  bona  fide  purchaser  for  value  who  shall  have 
acquired  the  same  without  notice  or  reasonable  cause  for  inquir>\ 


*  Amendment  of  1903  in  italics. 


§  67.]  Synopsis  of  Section.  1033 

Analogous  proYisions:     la  U.  S.:     As  to  fraudidexit  transfers,  Act  of  1867,  §  35,  R.  S., 
§  5129;  As  to  liens  'which  are  unaffected.  Act  of  1867,  §  20,  R.  S.,  §  5075;  Act  of 
1841,  f  2;  Act  of  1800,  §  63;  As  to  dissolution  of  attachment  liens.  Act  of  1867,  {  14, 
R.  S.,  S  5044. 
In  Sag.:     None. 
Cross-Inferences:    To  the  law:     Definition  of  transfer,  §  1(25). 

Insolvency;  what  includes;  when  person  deemed  insolvent,  S  1(15). 

Jurisdiction  of  bankruptcy  court  to  cause  estates  to  be  collected  and  reduced  to 

money,  §  2(7). 
Fraudulent  transfer  as  act  of  bankruptcy,  §  3'a(l) ;  preferential  transfer,  |  3'a(2)  ; 

permitting  preference  through  legal  proceedings,  §  3-a(3). 
Fraudulent  transfer  or  concealment  as  objection  to  discharge,  S  14-b(4). 
Preferences,  what  constitute,  §  60. 
Power  of  trustee  to  avoid  fraudulent  transfer,  §  70-e. 
To  the  General  Orders:      Redemption  by  trustee  of  property  mortgaged  or  pledged, 

XXVIII. 
To  the  Forms:     Petition  and  order  for  redraiption  of  property  from  lien,  No.  43. 

See  also  Supplementary  Forms;  Hagar  and  Alexander's  Bankruptcy  Forms  (2d  ed.). 


SYNOPSIS  OF  SECTION. 

I.  liens  in  General,  1035. 

a.  Comparative  legtakUiony  1035. 

b.  Scape  of  section,  1035. 

c-  Construction  and  general  effect,  1036. 
d.  Crohs-references,  1036. 
n.  Claims  Void  for  Want  of  Record  or  Other  Reasons,  1036. 

a.  In  general,  1036. 

b.  State  law  controls,  1037. 

c.  Want  of  record,  1038. 

(1)  In  general,  1038. 

(2)  What  constitutes  want  of  record  affecting  validity,  1039. 

(3)  Chattel  mortgages  and  contracts  for  conditional  sale,  1039. 

(I)  In  general,  1039. 
(II)  Effect  of  failure  to  file  or  record;  New  York  rule,  1040. 

(III)  Bankrupt  remaining  in  possession,  1042. 

(IV)  WiiMiolding  from  record  or  filing,  1043. 

(V)  Recording  or  filing  within  four  months*  period,  1044. 
(VI)  Place  of  filing  or  recording ^  1045. 
(VII)    Unrecorded  contracts  for  conditional  sale,  1045. 
(VIII)  Effect  of  amendment  of  §  47a  (2),  1046. 

d.  Invalid  for  other  reasons,  1046. 

nL  Subrogation  of  Trustee  to  Rights  of  Creditors,  1047. 

a.  In  general,  1047. 

b.  Is  the  trustee  a  "  judgment  creditorf  "  1048. 

(1)  Rule  under,  former  act,  1048. 

(2)  Rule  under  present  act,  1049. 

(3)  Effect  of  amendments  of  §  47a  (2)  by  AMENDBiSNT  of  1910,  1049. 
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IV.  VaUd  Liens,  1050. 

a.  In  general,  1050. 

b.  Good  faith  of  transacUonf  1050. 

^  c.  Jurisdiction  of  hankrupicy  court  to  determine  validity  of  Uen,  1051. 

f  d.  Miscellaneous  valid  liens,  1062. 

e.  Mechanics^  liens,  1053. 

f.  Landlords'  liens,  1054. 

g.  Mortgages  to  secure  further  advances,  and  on  after-acquired  property,  1056. 
h.  Mortgagor  in  possession,  1057. 

i.  lAens  on  special  funds;  mingling  with  other  funds,  1057. 
j.  Lien  of  pledgee,  1058. 
k.  Other  valid  liens,  1059. 

(1)  Vendor's  lien,  1059. 

(2)  Equitable  liens,  1060. 

(3)  Attorney's  lien,  1060. 

(4)  Banker's  uen;  liens  for  services,  1060. 

(5)  Maritime  liens,  1061. 

(6)  Factor's  lien,  1061. 

(7)  Trust  and  other  transfers,  1061. 
1.  Effect  of  valid  liens  on  distribution,  1062. 

V.  Fraudulent  Transfers  and  liens,  1062. 

a.  In  general,  1062. 

b.  Scope  of  subsection,  1063. 

c.  Insolvency  not  essential,  1063. 

d.  Within  four  months  prior  to  filing  the  petition,  1063. 

e.  Intent  to  hinder,  delay  or  defraud,  1064. 

(1)  In  general,  1064. 

(2)  Revival  of  outlawed  debt,  1065. 

(3)  Evidence  of  intent,  1065. 

(I)  In  general,  1065. 
(II)  Payments  without  fraudulent  intent,  1065. 

(III)  Fraudulent  intent  implied  from  circumstances,  1068. 

(IV)  Sales  of  goods  on  account;  hulk  sales,  1069. 
(V)  Burden  of  proof,  1070. 

f .  Purchasers  in  good  faith  and  for  present  fair  consideration,  1070. 

g.  Transfers  and  incumbrances  under  State  laws,  1072. 
h.  Suits  to  recover  property,  1072. 

(1)  In  general,  1072. 

(2)  Amendment  of  1903,  1072. 

i.  Miscellaneous  invalid  transfers  or  incumbrances,  1073. 

(1)  In  general,  1073. 

(2)  Mortgages  to  secure  antecedent  debts,  1073. 

(3)  Chattel  mortgages,  1074. 

(4)  Voluntary  settlements,  1075.  '^ 

(5)  General  assignments,  1076. 
j.  Practice,  1076. 
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VL  Liens  Throag^  Legal  Proceedings,  1076. 

a.  In  general^  1076. 

b.  Comparative  legislation,  1077. 

c.  Confusion  concerning  subs.  c.  dnd  subs,  f.,  1077. 

d.  When  subs.  c.  applies,  1078. 
6.  Insohency  essential,  1079. 

f .  Four  months  prior  to  the  filing  of  the  petition,  1079. 

g.  Miscellaneous  invalid  liens  through  legal  proceedings,  1080. 

(1)  By  judoment  and  execution,  1080. 

(2)   GaBNIBHMENT  JPROCEBDINGB,  1083. 

(3)  By  attachment,  1084. 

(4)  By  creditor's  bell,  1087. 

h.  Pradtice  on  smts  to  annul  liens,  1088. 
1.  Preserving  liens,  1088. 
j.  Samng  clause,  1089. 


L  LIENS  IN  GENERAL. 

a.  Comparative  legislation.— The  act  of  1898  is  mucli  mare  explicit  in 
respect,  to  liens  than  any  previous  bankruptcy  law.  In  England,  while  a 
fraudulent  transfer  is  an  act  of  bankruptcy,^  there  is  no  statutory  provision 
that  such  a  transfer  is  void.  Nor  is  that  statute  aijy  more  explicit  as  to 
liens,  save  those  available  as  acts  of  bankruptcy.  The  only  lien  through 
legal  proceedings  in  terms  dissolved  by  bankruptcy  under  our  law  of  1867, 
was  that  of  an  attachment  on  mesne  process.  Fraudulent  transfers,  on  the 
other  hand^  were  interdicted,^  but  were  made  up  of  elements  more  numerous 
and  difficult  of  proof  than  those  specified  in  the  present  law.  Much  of  the 
section  under  discussion  is  new.  Indeed,  the  law  of  1898  is,  in  this  par- 
ticular, far  more  favorable  to  the  creditor  than  was  that  of  1867. 

b.  Scope  K)f  section. —  Starting  with  the  well-recognized  doctrine  that  a 
trustee  in  bankruptcy  merely  steps  into  the  bankrupt's  shoes  and,  therefore, 
takes  his  property  subject  to  all  valid  liens,*  the  statute  proceeds  to  declare 
what  liens  are  not  to  be  considered  valid,  as,  in  substance,  (1)  those  which 
are  invalid  under  the  laws  of  a  State,*  and,  provided  they  are  less  than  four 
months  old,  (2)  those  which  were  not  recorded  or  are  invalid  "for  other 
reasons,"^  (3)  those  which  were  given  with  intent  to  hinder,  delay,  or 
defraud  creditors,®  and  (4)  those  which  were  obtained  through  legal  pro- 
ceedings;^ with  the  further  proviso  thdt  even  liens  so  declared  invalid  shall 
not  be  so  as  to  bona  fide  purchasers  without  notice.     While  somewhat  out  of 


1.  English  Act  of  1883,  §  4(1)    (b). 

2.  Act  of  1867,  §  36,  R.  S.,  §  6129. 

3.  Compare  discussion  under  this  section, 
post,  subtitle  "  Valid  Liens.''  See  Conti- 
nental Bank  v.  Katz  (Super.  Ct.,  111.),  1 
Am.  B.  R  19;  In  re  Moore  (D.  C,  Vt.), 
6  Am.  B.  R.  175,  107  Fed.  234;  Ex  parte 
Christy,  3  How.  292;  Yeatman  v.  Savings 
Inst.,  95  U.  S.  764;  Stewart  v.  Piatt,  101 
U.  S.  731;  In  re  Stuyvesant  Bank,  49  How. 
Pr.  133. 


4.  In  re  Davis,  Fed.  Cas.  3,618;  Peck  v. 
Jenness,  7  How.  612;  Downer  v.  Brackett, 
21  Vt.  699. 

5.  See  discussion  under  this  section,  post, 
subtitle  "Claims  Void  for  Want  of  Record, 
or  other  Reasons." 

6.  See  discussion  under  this  section,  post, 
subtitle  "Fraudulent  Transfers  and  Liens." 

7.  >See  discussion  under  this  section,  post, 
subtitle  "Liens  through  Legal  Proceedings.** 
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place  in  this  section,  the  allied  subject  of  fraudulent  transfers  is  here  intjey- 
dicted  in  much  the  same  way ;  they  are  null  and  void  as  to  creditors,  if  made 
by  an  insolvent  with  intent  to  hiuder,  delay,  or  defraud  and  within  four 
months  of  the  bankruptcy.  The  section  also  phrases  the  doctrine  of  subroga- 
tion with  regard  to  liens  which,  because  declared  void,  a  mere  creditor  can- 
not enforce.  Kead  together,  its  various  paragraphs  and  salient  features  make 
the  section   consistent  and   far-reaching  in   the  extreme. 

c.  Constmction  and  general  effect. —  The  following  general  suggestions  may 
be  made:  Liens  more  than  four  months  before  the  bankruptcy  are,  unless 
fraudulent,  not  affected ;''  no  more  are  liens  acquired  after  the  bankruptcy.® 
On  the  other  hand,  while  subdivision  6  is  in  itself  a  statute  of  limitations  on 
fraudulent  transfers,  if  the  transfer  is  also  interdicted  by  the  law  of  the 
State,  it  may,  under  J$  70-e,  be  attacked  within  the  much  longer  period 
fixed  by  the  State  statute.'^  Further,  while  liens  through  l^al  proceedings 
within  the  four  months'  period  are  dissolved  by  bankruptcy,  other  liens  are 
not,  unless  the  lienor  was  insolvent  at  the  time  and  there  was  ^^  intent  to 
hinder,  delay,  or  defraud."^*  It  follows  also  that  a  trustee,  not  being  a  pur- 
chaser for  value,^-  not  only  stands  in  the  shoes  of  the  bankrupt  as  to  his 
prbperty,  but,  as  the  representative  of  creditors,  may  sue  to  avoid  the  effect 
of  the  bankrupt's  acts."  But  the  trustee  does  not  represent  creditors  who 
iire  secured  by  valid  liens;  and,  therefore,  he  has  no  interest  in  the  respective 
rights  of  priority  of  such  creditors.^*  Liens  here  referred  to  are  liens  within 
the  meaning  of  the  common  law;  the  term  does  not  occur  in  the  civil  law.^* 
It  has  also  been  held  that,  where  a  valid  lien  is  incident  to  a  debt  and  the 
debt  is  discharged,  the  lien  nevertheless  remains.^®  Subsections  a  and  6 
of  this  section 'apply  only  to  liens  created  by  the  debtor." 

d.  Cro88-references'. —  This  section  is  closely  connected  with  both  §  60-a-b, 
on  voidable  preferences,  and  §  70-e,  on  fraudulent  transfers  voidable  under 
the  State  law;  somewhat  less  closely  with  §  3-a  (1),  §  3-a  (2),  and  §  ?-a  (3), 
where  similar  transactions  are  declared  acts  of  bankruptcy ;  while  by  §  14-b  (4) 
a  fraudulent  transfer,  as  defined  in  words  almost  identical  with  those  in 
subsection  e,  is  made  an  objection  to  discharge.  What  is  said  in  the  appro- 
priate paragraphs  under  the  corresponding  sections  of  this  wort  should  be 
consulted  here. 

II.  CLAIMS  VOID  FOR  WANT  OF  RECORD  OR  OTHRR  REASONS. 

a.  In  general. —  Subsection  a  precludes  claims  attaching  as  liens,  which 
would  not  haVe  been  valid  liens  as  against  the  claims  of  the  creditors  of  the 


8.  In  re  Dunavant  (D.  C  N.  Car.),  3  Am. 
B.  R.  41,  06  Fed.  542:  Doe  v.  Childress. 
21   Wall.  642. 

9.  Kinmoiith  v.  Braeuti^am  (Sup.  Ct.  N. 
J.).  4  Am.  B.  R.  344,  46  Atl.  769;  In  ro 
Kx\g\e  (D.  C.  Pa.),  5  Am.  B.  R.  372,  105 
Fed.  803. 

10.  Tn  re  Adams  (Ref.  N.  Y.).  1  Am.  B. 
K.  04:  Tn  re  Dunavant  (T>.  C,  N.  Car.),  3 
Am.  B.  R.  41.  06  Fed.  542.  See  cases  cited 
nnder  Section  Seventy  of  this  work. 

11.  See  discussion  under  this  section,  post. 
subtitle  "  Fraudiileii  t   Transfers  and  Liens.*" 

12.  Chattanooga  Bank  v.  Rome  Iron  Co. 
(C.  C,  Ga.),  4  Am.  B.  R.  441,  102  Fed. 
756.  (Contra:  In  re  Booth  (D.  C,  Or.),  3 
Am.  B.  R.  574,  OS  Fed.  075. 


13.  In  re  Le^j?,  96  Fed.  326;  In  re  Leigh 
(Ref..  Colo.),  2  Am.  B.  R.  606,  affd.  96 
Fed.  806.  Contra:  In  re  Ohio  Co-operative 
Shear  Co.  (Ref.,  Ohio),  2  Am.  B.  R.  776. 

14.  Goldman  v.  Smith  (Ref.,  Ky.),.2  Am. 
B.  R.  104;  Jerome  v.  McCarter,  94  U.  R. 
734,  24  L.  Ed.  136. 

15.  Matter  of  Pilar  Hermanos  ( D.  C,  Porto 
Rico),  37  Am.  B.  R.  405. 

16.  Bank  of  Commerce  v.  Elliot  (Sup.  Ct.. 
Wis.),  6  Am.  B.  R.  400,  109  Wis.  678.  Com- 
pare Bracken  v.  Johnston,  Fed.  Caa,  1.761. 

17.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith 
(D.  C,  Wis.),  20  Am.  B.  R.  317,  158  Fed. 
885;  revd.  on  other  groimds.  mih  noin.  In  re 
Bement  (C.  C.  A.,  7th  Cir.),  22  Am.  B.  R 
616,  172  Fed.  98. 
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bankrupt,  *'  for  want  of  record  or  for  other  reasons."  It  will  be  noticed  that 
the  subsection  applies  to  claims  which  are  ineffectual  as  liens  against  the 
creditors  of  the  bankrupt  for  any  reason;  not  alone  "for  want  of  record."  *** 
This  subsection  should  be  read  in  connection  with  the  next  to  the  last  sentence* 
in  subsection  e. 

b.  State  law  controls. — Clearly  the  reference  is  to  the  State  law.  If  not 
yet  a  lien,  properly  so  called,  under  that  law,  as,  for  want  of  record  or  "  for 
other  reasons,"  it  cannot  be  recognized  in  bankruptcy;  it  is  the  statute  or 
judicially  established  rule  of  the  State  which  must  control  in  every  case.^ 
If  once  it  is  apparent  that  the  State  court  founds  its  decision  as  to  the  effect 
of  a  lien,  upon  a  State  statute,  even  though  a  Federal  court  has  decided  pre- 
cisely the  same  question  directly  the  contrary,  the  determiriation  of  the  State 
court  is  controlling.^  This  rule  is  subject  to  certain  exceptions,  as  where  the 
decision  of  a  State  court  was  rendered  after  rights  had  accrued  or  liabilities 
have  been  incurred,  which  are  the  subject  of  determination  by  a  court  of  the 
United  States;  in  such  a  case  the  latter  court  is  not  bound  by  the  decision 
of  the  State  court,  but  exercises  its  independent  judgment,  although  it  will 
lean  toward  an  agreement  with  the  State  court.^  Whether  and  to  what  extent 
a  lien  is  valid  is  a  local  question,  to  be  determined  by  the  decisions  of  State 
courts,  at  least  in  the  absence  of  Federal  statute.^    It  is  the  law  of  the  State 


18.  Application  to  other  liens:— The  pro- 
rision  of  this  section  that  "  claims  which  for 
want  of  record  or  for  other  reasons  would  not 
have  been  valid  liens  as  against  the  claims 
of  the  creditors  of  the  bankrupt  shall  not  be 
liens  against  his  estate,"  does  not  fnean  that 
no  lien  may  be  maintained  against  an  estate 
unless  or  until  it  ha«  be«i  recorded.  Matter 
of  Lane  Lumber  Co.  (C.  C.  A.,  9th  Cir.),  33 
Am.  B.  R.  491,  217  Fed.  660. 
"  19.  Humphrey  v.  Tatman,  198  U.  S.  91,  14 
Am.  B.  R.  74,  4©  L.  Ed.  956,  25  Sup.  Ot.  567 ; 
Thompson  v.  Fairbanks,  196  U.  8.  516,  13 
Am.  B.  R.  437,  49  L.  Ed.  577,  25  Sup.  Ct. 
306;  In  re  First  Nat.  Bank  of  Canton  (C. 
C.  A.,  6th  Cir.),  14  Am.  B.  R.  180,  136  Fed. 
62;  Bryant  v.  Swafford  Bros.  Co.,  214  U.  S. 
279,  22  Am.  B.  R.  115,  53  L.  Ed.  997,  29 
Sup.  Ct.  614;  Reardon  v.  Rock  Island  Plow 
Co.  (C.  C.  A.,  7th  Cir.),  22  Am.  B.  R.  26, 
168  Fed.  654;  In  re  Burke  (D.  C,  G.-),  22 
Am.  B.  R.  69,  168  Fed.  994;  Mattley  v. 
Wolfe  (D.  C,  Nebr.),  2a  Am.  B.  R.  673, 
175  Fed.  619;  In  re  Hurley  (D.  C  Mass.), 
26  Am.  B.  K.  434,  185  Fed.  851;  Matter  of 
Harrington  (D.  C,  Mass.),  32  Am.  B.  R.  828, 
212  F^.  542;  Scandinavian- American  Bank 
v.  Sabin,  (C.  C.  A.,  9th  Cir.),  36  Am.  B.  R. 
151,  227  Fed.  579;  Matter  of  Kligerman  (D. 
C,  Pa.),  33  Am.  B.  R.  608,  219  Fed.  758; 
Grimes  v.  Clark  (C.  C.  A.,  4th  Cir.),  37 
Am.  B.  R.  142;  Matter  of  Davidson  (D.  C 
Ala.),  37  Am.  B.  R.  480,  233  Fed.  462; 
Preetorius  v.  Anderson  (C.  C.  A.,  5th  Cir.;, 
38  Am.  B.  R.  93;  Babbitt  v.  Read  (C.  C.  A.. 
2d  Cir.),  38  Am.  B.  R.  303,  236  Fed.  42; 
Davis  V.  Billings  (Pa.  Sup.  Ct.),  38  Am. 
B.  R.  957,  99  Atl.  163,  holding  that  unless 
the  bankruptcy  law  otherwise  provides  the 
validity  of  an  assignment  or  hen  is  to  be 


determined  in  accordance  with  the*  principles 
of  the  local  law. 

Ihe  validity  of  a  pledge  made,  executed 
and  to  be  performed  ir  New  York,  and  the 
rights  of  the  parties  thereunder  are  gov- 
erned by  the  State  law.  Hiscock  v.  Variek 
Bank,  206  U.  S.  28,  18  Am.  B.  R.  1,  6,  51  L. 
Ed.  945,  27  Sup.  Ct.  681,  affg.  15  Am.  B.  R. 
362,  142  Fed.  445. 

20.  Babbitt  v.  Read    (C.  C.  A.,  2d  Cir.), 
38  Am.  B.  R.  303,  236  Fed.  42. 
.    21.  State  of  Missouri  v.  Angle  (C.  C.  A., 
8th  Cir.),  38  Am.  B.  R.  394,  236  Fed.  644, 
affg.  35  Am.  B.  R.  436,  224  Fed.  526. 

22.  Matter  of  Virgin  (D.  C,  Ga.),  35  Am. 
B.  R.  494,  224  Fed.  128;  Matter  of  Heffron 
Co.  (D.  C,  N.  Y.),  33  Am.  B.  R.  443,  216 
Fed.  642;  Matter  of  Kligerman  (D.  C.  Pa.). 
33  Am.  B.  R.  608,  219  Fed.  758;  Frey  v. 
McGaw  ( Md.  Ct.  of  App. ) ,  35  Am.  B.  R.  822. 
See  Am.  Bankr.  Dig.  §  428. 

State  law  to  control. —  Tn  the  cfise  of  In  re 
Wade  (D.  C,  Mo.),  26  Am.  B.  R.  169,  173. 
185  Fed.  664,  the  court  said:  "  WTiether, 
and  to  what  extent,  a  mortgage  of  this  kind 
is  valid  is  a  local  question,  and  the  decisions 
of  the  State  court  will  he  followed  by  this 
court  in  such  case.  Dooley  v.  Pease,  180 
U.  S.  126,  21  Sup.  Ct.  308,  45  L.  Ed.  457; 
Thompson  v.  Fairbanks,  196  U.  S.  516,  15 
Am.  B.  R.  633.  25  Sup.  Ct.  306,  49  L.  Ed. 
577.  In  short,  it  seems  to  be  the  settled  rule 
that  the  trustee  in  bankruptcy  takes  the 
property  of  the  bankrupt,  subject  to  all  the 
rights,  claims,  and  equities  that  have  been 
impressed  upon  it  in  the  hands  of  the  bank- 
rupt, and  that  the  validity  of  such  rights, 
claims,  and  equities  is  to  be  determined,  in 
the  absence  of  federal  statute,  by  the  local 
law   as   evidenced    by   the   decisions    of   the 
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where  the  property  is  located  which  governs.^  Where  goods  are  sold  under  a 
conditional  bill  of  sale  in  a  State  where  registration  of  such  sale  is  not  required, 
but,  bj  the  contract,  are  to  be  delivered  in  another  State  where  such  registra- 
tion is  required,  the  law  of  the  latter  State  prevails.^  This  is  the  corollary 
of  the  proposition  that  the  property  of  the  bankrupt  comes  to  the  trustee 
charged  with  all  valid  liens.  The  subsection  is  merely  declaratory  of  the  law. 
c.  Want  of  record.— (1).  Ik  general. —  The  laws  of  many  of  the  States 
require  chattel  mortgages,  contracts  of  conditional  sale  and  other  similar 
instruments  to  be  recorded  or  filed  in  order  that  the  lien  thereby  created  shall 
be  valid  as  against  other  creditors  having  judgments,  or  other  judicial  process. 
The  absence  of  recording  does  not  necessarily  affect  the  validity  of  the  lien 
as  between  the  immediate  parties;  usually  it  affects  such  validity  merely  as  to 
creditors  of  a  certain  class  ;^  nor  does  it  affect  the  provability  of  the  claim.^ 
The  effect  of  this  subsection  is  to  preserve  liens  on  the  bankinpt's  property,  as 
against  the  other  creditors,  where  such  liens  have  been  duly  recorded  or  filed, 
as  required  by  a  State  statute.  The  construction  and  effect  of  such  a  statute 
will  largely  depend  upon  State  decisions.  Reference  should  be  had  to  such 
decisions  for  a  determination  of  the  effect  of  a  failure  to  record  or  file. 
Where  a  contract  of  conditional  sale  is.  made  in  one  State,  under  the  terms 
of  which  the  goods  are  to  be  delivered  in  another  State,  the  validity  of  the 
transaction,  and  the  rights  of  the  parties  in  respect  thereto,  will  be  governed 
by  the  laws  of  the  latter  State.^  It  will  not  be  possible  for  us  to  more  than 
suggest  the  principles  involved  in  such  a  determination.  The  eases  are  numer- 
ous which  involve  the  question  of  the  validity  of  unfiled  or  unrecorded  chattel 


State  courta."  Citing  Thomas  v.  Taggart, 
209  U.  S.  386,  19  Am.  B.  R.  710,  28  Sup. 
Ct.  519,  52  L.  Ed.  845;  Bryan,  Trustee  v. 
Swofford  Broa.  I>rv  Gk)od8  Company,  214  U. 
S.  279,  22  Am.  B."  R.  HI,  29  Sup.  Ct.  814, 
53  L.  Ed.  997;  Humphrey  v.  Tatman,  198 
U.  S.  91,  14  Am.  B.  R.  74,  25  Sup.  Ct.  5«7,. 
49  L.  Ed.  956;  In  re  Dunlop  (C.  C.  A.,  «th 
Cir.),  19  Am.  B.  R.  361,  156  Fed.  945,  86 
C.  C.  A.  435;  In  re  Great  Western  Manu- 
facturing Company  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  259.  152  Fed.  123.  81  C.  C.  A.  341 ; 
Title  Guaranty  &  v^uretV  Co.  v.  Witmire  (C. 
C.  A.,  6th  Cirl),  28  Am'.  B.  R.  235,  195  Fed. 
41. 

23.  So  held  in  respect  to  a  mortgage  ex- 
ecuted in  New  York  upon  property  in  Con- 
necticut. In  re  Greene  (D.  C,  Conn.),  13 
Am.  B.  R.  504,  134  Fed.  137.  See  a1«n  In  re 
Gray  (D.  C,  Okla.),  21  Am.  B.  R.  375,  170 
Fed.'  638;  IVIatter  of  McAusland  (D.  C,  N. 
J.),  37  Am.  B.  R.  ^19,  235  Fed.  173. 

24.  Lex  loci  controls.r- The  case  of  In  re 
Yukon  Woolen  Co.  (D.  C,  Conn.).  2  Am. 
B.  R.  805,  96  Fed.  326,  follows  the  jroneral 
principle  of  law  recognized  by  the  Federal 
courts  that  where  a  contract  contemplates 
or  provides  that  property  is  to  be  delivered 
or  used  in  another  State  the  lex  loci  solu- 
fionis  governs.  See  also  Matter  of  Southern 
Textile  Co.  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R, 
172.  174  Fed.  523.  The  construction  placed 
by  the  State  courts  upon  a  State  statute 
relating  to  conditional  sales  will  be  adopted 
by  the  bankruptcy  court.    Matter  of  Pacific 


Electric  &- Autotnohile  Co.    (D.  C,  Wash.). 
36  Am.  B.  R.  222,  224  Fed.  220. 

•5.  First  Nat'l  Bank  v.  Connett  (C.  O.  A.. 
8th  Cir.),  15  Am.  B.  R.  668,  142  Fed.  S3; 
!rx>eser  v.  Savings  Bank  &  Dep.  Co.  (C.  C. 
A.,  6th  Cir.),  17  Am.  B.  R.  628,  148  Fed.  975; 
In  re  MoGhee  (D.  C,  Ga.) .  21  Am.  B.  R.  656, 
166  Fed.  928. 

86.  In  re  Burlage  Bros.  (D.  C,  la.),  22 
Am.  B,  R.  410,  169  Fed.  1006. 

$7.  In  re  Wall  (D.  C,  Okla.),  29  Am.  B.  R 
901,  207  Fed.  994,  holding  that  in  determin- 
ing the  validity  of  a  contract  of  conditional 
sale,  where  the  laws  of  the  State  in  which  the 
contract  was  made  are  not  pleaded,  the  court 
will  presume  that  they  are  similar  to  the 
laws  of  the  State  where  the  goods  were  de- 
livered -and  where  they  were  when  bankruptcy 
intervened:  Matter  of  Anson  Mercantile  Co. 
(D.  C,  Tex.),  38  Am.  «,  R.  952.  .203  Fed. 
871. 

When  law  of  situs  gOTerns  application  of 
recording  statute. — Where  an  excavating 
machine,  purchased  under  a  conditional  sale, 
was  shipped  by  the  vendors  to  another  State 
to  be  there  used  quasi  permanently,  the  re- 
cording statute  of  the  State  to  which  it  was 
shipped  applies.  And  upon  failure  to  record 
the  contract  as  required  by  the  laws  of  that 
State,  the  title  of  a  trustee  in  bankruptcy  ia 
good  as  against  an  atteitipted  reclamation 
by  the  vendor.  Potter  Mfg.  Co.  v.  Arthur 
fC.  C.  A.,  6th  Cir.),  34  Am.  B.  R.  75,  220 
Fed.  843. 
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mortgages  or  contracts  of  conditional  sale  as  against  general  judgment  cred- 
itors of  the  bankrupt.  The  determination  of  the  question  must  necessarily 
depend  upon  the  statutes  and  decisions  of  the  several  States,^  and  they  do  not, 
therefore,  admit  of  ready  classification.  A  number  of  these  cases  are  cited 
in  the  note.^ 

(2)  What  constitutes  want  of  eecord  affecting  VALiDrry. —  A  mort- 
gage given  and  received  in  fraud  of  creditors,  or  to  hinder,  delay,  or  defraud 
creditors  is  invalid  as  to  creditors.  But  a  mortgage  not  so  given,  Jhat  is,  not 
given  and  received  for  such  a  purpose,  if  there  be  a  good  present  consideration 
and  it  is  given  more  than  four  months  prior  to  the  filing  of  the  petition  in 
bankruptcy  in  New  York,  is  good  and  valid  as  to  creditors  and  the  trustee  in 
bankruptcy,  whether  recorded  or  not.  A  mortgage  is  not  "required"  to  be 
recorded  as  to  general  creditors  and  a  trustee  in  bankruptcy,  when  it  is  not 
required  to  be  recorded  except  as  to  subsequent  purchasers  in  good  faith  and 
subsequent  mortgagees.  If  good  as  to  general  creditors  without  being  recorded, 
then  as  to  general  creditors  and  the  tnistee  in  bankruptcy  representing  them 
and  their  interests  it  is  not  *^  required  "  to  be  recorded  within  the  meaning  of 
the  bankruptcy  act.^ 

(3)  Chattel  mortgages  and  contracts  fob  conditional  sale. —  (I)  In 
general, —  The  object  of  recording  acts  is  to  prevent  the  obtaining  of  credit 
by  reason  of  thef  ostensible  ownership  of  property  which  in  reality  is  covered 
by  a  secret  lien  by  giving  notice  to  those  intending  to  purchase  such  property 
and  to  creditors  who  give  credit  on  the  faith  thereof.^*  A  trustee  In  bank- 
ruptcy IS,  generally  speaking,  in  the  shoes  of  the  bankrupt;  he  acquires  no 
better  title  than  that   of  the  bankrupt,   and,   except  for  the  provisions  of 


28.  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  126  Fed.  853;  In  re  Andrae  Co. 
(R  C,  Wis.),  9  Am.  B.  R.  135,  117  Fed. 
50 1;  In  fe  Antigo  Screen  Door  Co.  (C.  C. 
A.,  7th  Cir.),  10  Am.  B.  R.  359,  123  Fed. 
2*0:  Matter  of  McDonald  (D.  C,  Mass.),  23 
Am.  B.  R.  61,  173  Fed.  99;  In  re  Nuckola 
(1).  C,  Tenn.),  29  Am.  B.  R.  867,  201  Fed. 

437.  • 

The  rights  of  creditors  to  avoid  unre- 
corded liens,  which  the  bankrupt cy  act  con- 
fers on  trustees  in  bankruptcy,  are  to  be  de- 
termined by  the  laws  of  the  State  requiring 
the  record.  In  re  Dancv  Hardware  &  Fur- 
niture Co.  (D.  C,  Ala.);  28  Am.  B.  R.  444, 
198  Fed.  336. 

29.  In  re  Harrison  ( N.  Y. ) ,  2  N.  B.  X.  Rep. 
541;  In  re  Booth  (D.  C,  Or.),  3  Am.  B.  R. 
574,  08  Fed.  975;  In  re  Tatem  et  al.  (D.  C 
N.  Car.),  6  Am.  B.  R.  426,  HO  Fed.  519; 
In  re  N.  Y.  Econ.  Printinjr  Co.  (C.  C.  A., 
2d  Cir.),  6  Am.  B.  R.  615,  110  Fed.  514; 
In  ro  8ewen  (D.  C,  Ky.).  7  Am.  B.  R. 
ir»3.  111  Fed.  791;  In  fe  Wilkes  (D.  C, 
Ark.),  7  Am.  B.  R.  574,  112  Fed.  975;  In  re 
Pokin  Plow  Co.  (C.  C.  A.,  8th  Cir.),  7  Am. 
B.  R.  369,  112  Fed.  308;  In  re  HuB  (D.  C, 
Vt.).  8  Am.  B.  R.  302,  115  Fed.  858;  Dun- 
plain  Silk  Co.  v.  Spencer  (C,  C.  A.,  .3d  Cir.), 
8  Am.  B.  R.  367,  115  Fed.  689;  In  re  Joseph- 
son  (D.  C,  Ga.),  8  Am.  B.  R.  423,  116  Fed. 
404;  In  re  Gosch  (C.  C.  A.,  5th  Cir.),  12 
Am.  B.  R.  149,  126  Fed.  627;  revg.  9  Am. 
B.  R.  610,  121  Fed.  602;  In  re  Raubenau  (D. 


C,  Mo.),  9  Am.  B.  R.  180,  118  Fed.  471. 
Equitable  claim  on  proceeds  of  sale.  Hanson 
V.  Blake  &  Co.  (D.  C,  Me.),  19  Am.  B.  R. 
326,  155  Fed.  342;  Pontiac  Buggy  Co.  v. 
Skinner  (D.  C..  N.  Y.),  20  Am.  B.  R.  206, 
158  Fed.  858;  Deupree  v.  Watson  (C.  C.  A., 
6th  Cir.).  32  Am.  B.  R.  407,  216  Fed.  483; 
Grimes  v.  Clark  (C.  C.  A.,  4th  Cir.),  37 
Am.  B.  R.  142.  See  discussion  and  cases  oited 
under  this  section,  post,  subtitles  "  Mechanics' 
Liensy"  "  Chattel  Mortgages"  "  By  Judgment 
and  Execution/'  "  By  Creditors'  Bill,"  etc. 

Laws  of  place  where  property  is  situated. 
—  Where  mortgaged  property,  at  the  time  of 
the  execution  of  the  mortgage,  is  situated  in 
a  State  other  than  that  in  which  the  mort- 
gagor is  domiciled  and  the  mortgage  ex- 
ecuted, the  question  of  the  preservation  of 
the  lien  acquired  by  such  mortgage,  under 
the  laws  in  reference  to  registration  and  the 
priority  of  such  lien  over  the  rights  and 
interests  subsequently  acquired  l)v  third  per- 
sons, should  be  determined  by  the  law  of  the 
place  where  the  property  is  situated  at  the 
time  the  mortgage  is  executed.  In  re  Nuckols 
CO.  C,  Tenn.),  29  Am.  B.  R.  867,  201  Fed. 
437. 

30.  Matter  of  Mosher  (D.  C,  N.  Y./,  35 
Am.  B.  R,  284,  224  Fed.  739. 

31.  Object  of  recordini;  acts. —  In  re  Can- 
non (D.  C.  S.  Car.),  10  Am.  B.  R.  64,  121 
Fed.  582;  In  re  Claussen  (D.  C,  N.  Car.), 
21  Am.  B.  R.  34.  164  Fed.  300;  Matter  of 
Southern  Textile  Co.   (C  C.  A.,  2d  Cir.),  23 
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§  47-a  (2),  as  amended  by  the  act  of  1910,  is  not  in  any  sense  a  subsequent 
purchaser  in  good  faith  within  the  meaning  of  recording  acts.**^  One  purpose 
of  the  amendment  of  1910  to  §  47-a  (2)  was  to  reach  that  class  of  cases  in 
which  no  creditors  had  acquired  a  lien  by  legal  or  equitable  proceedings,  so 
as  to  vest  in  the  trustee  for  the  benefit  of  all  the  creditors  the  potential  rights 
of  a  creditor  having  such  a  lien.^  A  mortgagee,  taking  possession  before  the 
eonmienceraent  of  bankruptcy  proceedings  against  the  mortgagor  of  after- 
acquired  property  covered  by  the  mortgage,  is  entitled  under  the  laws  of 
Massachusetts  to  hold  it  against  the  trustee.**  If  actual  notice  of  the  chattel 
mortgage  or  conditional  sale  is  shown,  the  failure  to  record  or  file  is 
immaterial.^ 

(II)  Effect  of  failure  to  file  or  record;  New  YorJc  rule. —  Under  the  law 
in  New  York  an  unfiled  chattel  mortgage  is  void  only  as  againjst  judgment 
creditors  of  the  mortgagor,  and  it  has  been  held  that  a  general  creditor  upon 
obtaining  judgment  and  issuing  execution  may  impeach  the  validity  of  the 
mortgage  for  non-filing,  although  in  the  meantime  it  may  have  been  filed/**^ 
The  Court  of  Appeals  of  New  York  has  held  that  the  trustee  of  a  bankrupt 
mortgagor  could  attack  a  mortgage  for  failure  to  file  to  the  extent  of  the 
claims  of  those  creditors  whose  claims  accrued  prior  to  the  time  when  the 


Am.  B.  R.  172.  174  Fed.  523.  See  Bayley 
V.  Greenleaf,  7  Wheat.  (U.  S.),  46,  5  L.  Ed. 
393,  where  Chief  Justice  Marshall  says: 
"  There  is  not  perhaps  a  State  in  the  Union, 
the  laws  of  which  do  not  make  all  convey- 
ances* not  recorded  and  all  secret  trusts  void 
as  to  creditors,  as  well  as  subsequent  pur- 
chasers without  notice.  To  support  the  secret 
lien  of  a  vendor  against  a  ciiditor  who  is 
a  mortgagee  would  he  to  counteract  the  spirit 
of  these  laws  " 

88.  In  re  Wade  (D.  C,  Mo.).  26  Am.  B. 
R.  169,  185  Fed.  664;  Hewit  v.  Berlin  Ma- 
chine Works,  194  U.  S.  296,  11  Am.  B.  R. 
709,  48  L.  Ed.  986.  24  Sup.  Ct.  690;  Thompson 
V.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R. 
437,  49  L.  Ed.  577,  25  Sup.  Ct.  306;  York 
Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  15  Am. 
B.  R.  633,  50  L.  Ed.  782,  26  Sup.  Ct.  481. 

33.  In  re  Calhoun  Supply  Co.  (D.  C,  Ala.) , 
26  Am.  B.  R.  528,  189  Fed.  53";  In  re  Hart- 
dagen  (D.  C,  Pa.),  26  Am  B.  R,  532,  189 
Fed.  646. 

Conditional  sale;  failure  to  record;  rights 
of  trustee  nnder  section  47-a  (2)  as  amended 
in  1910. — Where  a  vendor  under  a  condi- 
tional sale  contract,  failed  to  record  such 
contract  in  a  State  whose  laws  required 
record  and  avoided  contracts  unrecorded,  as 
against  purchasers  for  a  valuable  considera- 
tion, mortgages  and  judgment  creditors  with- 
out notice,  said  vendor  could  not  reclaim  the 
chattel  covered  by  the  contract  from  the  trus- 
tee in  bankruptcy  of  the  vendee,  since  the 
purpose  of  the  amendment  to  section  47-a 
(2)  of  the  bankruptcy  act,  enacted  June  25, 
1910,  providing  "  and  such  trustees,  as  to  all 
property  in  the  custody  or  coming  into  the 
custody  of  the  bankruptcy  court,  shall  be 
deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon  "  was 


to  obviate  the  previous  rule  that  the  title  of 
the  vendor,  in  an  unrecorded  conditional  sale 
contract,  would  prevail  over  that  of  the  trus- 
tee in  bankruptcy  of  the  vendee.  The  opera- 
tion of  the  amendment  of  1910  to  section 
47-a  (2)  of  the  bankruptcy  act  was  not  in- 
tended to  be  restricted  to  cases  in  which  a 
creditor  had  in  fact  acquired  a  lien  by  l^al 
or  e<^uitable  proceedings,  as  it  would  then  add 
nothmg  to  section  67  of  the  original  act  per- 
mitting the  subrogation  of  the  trustee  to  such 
a  lien,  if  created  within  four  months;  but 
the  class  of  cases,  unprovided  for  by  the 
original  act,  and  intended  to  be  reached  by 
the  1910  amendment,  was  that  in  which  no 
creditors  had  acquired  liens  by  legal  or  equi- 
table proceedings  and  to  vest  in  the  trustee 
for  the  interest  of  all  creditors  the  potential 
rights  of  creditors  potential  with  such  liens. 
In  re  Bazemore  (D.  C,  Ala.),  26  Am.  B.  IL 
494,  189  Fed.  236.  See  In  re  Dancy  Hard- 
ware &  Furniture  Co.  (D.  C,  Ala.),  28  Am. 
B.  R.  444,  198  Fed.  33^. 

Conditional  sale  contract;  failure  to 
record. — ^AVhere  a  State  statute  renders  a 
contract  of  conditional  sale  invalid  as  to  lien 
creditors  or  bona  fide  purchasers  where  it  is 
not  registered,  a  seller  of  property  by  condi- 
tional sale  who  has  failed  to  register  his  con- 
tract has  no  remedy  as  against  the  trustee 
in  bankruptcy  to  enforce  his  lien,  and  he  can- 
not recover  the  property  from  a  purchaser  at 
the  trustee's  sale,  but  he  is  a  mere  general 
creditor  with  a  ripht  to  share  in  the  assets 
of  the  estate.  Hinton  v.  Williams  (N.  C. 
Sup.  Ct. ) ,  35  Am.  B.  R.  878,  86  S.  E.  994. 

34.  In  re  Hiirlev  (D.  C,  Mass.).  26  Am. 
B.  R.  434,  185  Fed.  851. 

85.  In  re  Bazemore  (D.  C,  Ala.).  26  Am. 
B.  R.  494,  189  Fed.  236. 

86.  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  120  Fed.  853;  In  re  Beede,  (D.  JC., 
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mortgage  was  filed,  although  if  any  one  of  such  creditors  sought  relief  against 
such  mortgage  it  would  be  necessary  for  him  to  put  his  claim  into  a  judg- 
ments^ This  ruling  of  the  Court  of  Appeals  of  ^ew  York  would  seem  con- 
clusive upon  this  question;  in  view  of  the  determination  of  the  Supreme  Court 
of  the  United  States,^^  already  referred  to,  to  the  effect  that  Federal  court? 
are  required  in  all  such  cases  to  follow  the  rules  laid  down  by  State  courts.^^ 
The  rule  in  force  in  New  York  depends  upon  a  construction  of  the  Xew  York 
statute;  it  does  not  necessarily  apply  in  other  jurisdictions.  As,  for  instance, 
under  the  Ohio  statute  relative  to  the  filing  of  chattel  mortgages  and  contracts 
of  conditional  sale,  it  has  been  held  that  an  unfiled  contract  is  void  only  as 
to  creditors  who,  hef ore  the  filing  thereof,  had  "  fastened  upon  "  the  bank- 
rupt's property  by  some  specific  liens,  and  that  the  trustee  has  no  rights"  as 
against  such  unfiled  contract,  in  favor  of  the  general  creditors.^*^     Under  such 


N.  Y.),  14  Am.  B.  R.  697,  138  Fed.  441,  in 
which  cases  Judge  Ray  considered  at  length 
and  in  full  aU  the  New  York  authorities 
applicable  to  the  validity  of  unfiled  chattel 
mortgages. 

87.  Skilton  v.  Codington,  15  Am.  B.  R.  810, 
185  N.  Y.  80,  77  N.  E.  790,  disapproving  In 
re  New  York  Economical  Printing  Co.  (C. 
C.  A.,  2d  Cir.),  6  Am.  B.  R.  615,  110  Fed. 
514.  See  also  Gove  v.  Morton  Trust  Co.,  12 
Am.  B.  R.  297,  96  N.  Y.  App.  Div.  177, 
89  N.  Y.  Supp.  247;  Matter  of  Metropolitan 
Store,  etc.,  Co.  (Ref.,  N.  Y.),  15-  Am.  B.  R. 
119;  In  re  Beede  (D.  C,  N.  Y.),  11  Am. 
B.  R.  387,  126  Fed.  853;  Matter  of  Thompson 
(D.  C,  N.  Y.),  10  Am.  B.  R.  242,  122  Fed. 
174;  In  re  Ducker  (C.  C  A.,  6th  Cir.\  13 
Am.  B.  R.  760,  133  Fed.  771 ;  In  re  Schiebler 
(D.  C,  K.  Y.),  21  Am.  B.  R.  309,  165  Fed. 
363;  In  re  Thomas  (D.  C,  N.  Y.),  29  Am. 

B.  R.  945,  199  Fed.  214;  Matter  of  Palmer 
(D.  C,  N.  Y.),  33  Am.  B.  R.  689,  218  Fed. 
74.  As  to  eflfect  of  failure  to  record  assign- 
ment of  mortgage  upon  subsequent  assignee, 
see  In  re  Buchner  (D.  C,  111.),  29  Am.  B. 
R.  179,  202  Fed.  979. 

Failure  to  file  within  reasonable  time. — 
In  New  York,  a  chattel  mortgage  must  be 
filed  within  a  "reasonable  time  alter  the  ex- 
ecution, and  a  failure  to  file  it  for  nearly 
three  months  after  its  execution  renders  it 
invalid  as  against  all  the  creditors  of  the 
bankrupt  even  though  the  mortgagee  was  un- 
able to  speak  the  English  language  and  was 
apparently  entirely  xmacquainted  with  busi- 
ness, and  such  failure  was  through  the  omis- 
sion of  her  attorney  either  to  do  so  or 
to  tell  her  to  do  so.    Matter  of  Schmidt  (C. 

C.  A.,  2d  Cir.),  24  Am.  B.  R.  687,  181  Fed. 
73. 

Failure  to  refile  chattel  mortgage;  New 
York  statute. — ^\Vhere,  as  in  New  York,  the 
statute  provides  that  a  chattel  mortgage  shall 
be  invalid  as  against  creditors  of  the  mort- 
gagor and  against  subsequent  purchasers  or 
mortgagees  in  good  faith  after  the  expiration 
of  one  year  from  its  original  filing,  unless 
refiled  within  thirty  days  next  preceding  the 
expiration  of  such  time,  a  failure  to  refile  a 
mortgage  given  by  bankrupt  until  some  five 
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months  after  the  expiration  of  one  year  from 
the  date  of  its  original  filing,  renders  such 
mortgage  invalid  as  against  the  bankrupt's 
creditors  and  may  be  attacked  by  the  trus- 
tee. Matter  of  Watts-Woodward  Press,  Inc. 
(C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  684,  181 
Fed,  71. 

88.  Humphrey  v.  Tatman,  19fi  U.  S.  91,  14 
Am.  B.  R.  74,  49  L.  Ed.  956,  25  Sup.  Ct  667. 

80.  Compare  In  re  Bumham  (D.  C.,  N. 
Y.),  15  Am.  B.  R.  548,  140  Fed.  926. 

40.  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  782,  26 
Sup.  Ct.  481;  Cro^y  v.  Miller  (Ct.  App., 
D.  C.) ,  16  Am.  B.  R.  805,  25  R,  I.  172;  In  re 
Doran  (D.  C,  Ky.),  17  Am.  B.  R.  799,  148 
Fed.  327;  In  re  Thomas  (D.  C,  N.  Y.),  29 
Am.  B.  R.  945,  199  Fed.  214. 

Under  3103  of  the  Code  of  West  Virginia, 
providing  that  a  deed  of  trust  shall  be  void 
as  to  creditors  "until  and  except  from  the 
time  it  is  duly  admitted  to  record,**  an  un- 
recorded deed  of  trust  is  not  void  as  to  gen- 
eral creditors;  and  the  holders  of  bonds  se- 
cured by  an  unrecorded  dfeed  of  trust  merely 
lose  their  right  to  priority  as  against  cred- 
itors who  have  obtained  judgments  or  other 
liens  on  the  property.  In  re  Charles  Town 
Light  k  Power  Co.   ( D.  C,  W.  Va. ) ,  29  Am. 

B.  R.  721,  199  Fed  846. 

In  Kentucky,  an  unrecorded  contract  of 
conditional  sale,  with  reservation  of  title 
in  the  vendor,  is  good  as  against  the  trus- 
tee of  the  vendue,  though  some  of  the  cred- 
itors did  not  sustain  that  relation  at  the 
time  the  contract  was  entered  into.  The 
word  "  creditors "  as  used  in  the  statute 
includes  only  such  as  have  acquired  a  lien. 
Crucible  Steel  Co.  of  America  v.   Holt    (C. 

C.  A.,  6th  Cir.),  23  Am.  B.  R.  302,  174  Fed. 
127;  In  re  Ducker  (D.  C,  Ky.),  13  Am.  B. 
R.  760,  133  Fed.  771. 

In  Missouri  it  has  been  held  that  the 
instituting  of  bankruptcy  proceedings 
amounts  to  an  effectual  sequestration  of 
the  bankrupt's  property  in  favor  of  all  the 
creditors,  and  that  therefore  an  unrecorded 
chattel  mortgage  is  invalid  as  against  the 
trustee  representing  all  the  creditors.  Brad- 
ley V.  McAfee   (D.  C,  Mo.),  17  Am..  B,  R. 
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a  statute  the  mortgagee  and  conditional  vendor  take  I^al  title  to  the  property, 
good  as  against  all  creditors  who  have  not,  prior  to  bankruptcy  proceedings, 
.acquired  a  lien  by  legal  proceedings/*  Under  the  Michigan  statute  it  is 
held  that  a  right  to  such  lien  is  thereby  given,  but  it  is  only  eflfective  if  some 
appropriate  proceeding  is  taken  to  fasten  the  lien  upon  the  property,  prior 
to  bankruptcy.*^ 

(Ill)  Bankrupt  remaining  in  possession. —  If  a  bankrupt  gave  a  lien  on 
certain  chattels  to  secure  an  antecedent  indebtedness,  the  bankrupt  remaining 
in  possession,  with  the  power  of  disposition,  and  no  notice  by  filing  or  other- 
wise being  given,  the  lien  is  not  'effectual  against  the  bankrupt's  creditors, 
such  lien  being  regarded  as  fraudulent  against  creditors.**     It  has  been  held 


499,  149  Fed.  254;  In  re  Pekin  Plow  Co. 
(C.  C.  A.,  8th  Cir.),  7  Am.  B.  R.  369,  112 
Fed.  308;  In  re  Martin  (C.  C.  A.,  8th  Cir.), 
23  Am.  B.  R.  151,  173  Fed.  597;  In  re  'Wade 
(D.  C,  Mo.),  26  Am.  B.  R.  169,  185  Fed.  664. 

In  Kansas,  where  the  title  of  an  assignee 
for  the*  benefit  of  creditors  is  good  as  against 
an  unfiled  contract  of  conditional  sale,  the 
rights  of  creditors  of  the  assignor  under 
such  contract  may  be  enforced  by  his  trus- 
tee. In  re  Fish  Bros.  Wagon  Co.  (C.  C.  A., 
8th  Cir.),  21  Am.  B.  R.  149,  164  Fed.  553. 

Under  the  law  of  Maryland,  although  sub- 
sequent creditors  of  the  mortgagee  without 
notice  are  not  affected  by  an  unrecorded 
chattel  mortgage,  a  creditor  whose  debt  has 
boon  i  ontractetl  prior  to  the  making  of  such 
mortgage  is,  so  far  as  the  mortgaged  prop- 
fiTty  is  concernefl,  postponed  to  the  mort- 
gagee's cl-iim,  nr)t withstanding  that  he  has 
reduced  bis  claim  to  judgment  and  levied 
execution  upon  the  mortgaged  property. 
Hence,  in  detormining  the  question  of  prior- 
ity of  the  distribution  of  the  proceeds  of  the 
property  so  mortgaged,  the  mortgagee's 
rigl\ts  are  not  affected  by  the  amendment  of 
19)0  to  section  47-a  (2)  of  the  bankruptcy 
act,  vesting  in  the  trustee,  who  represents 
the  general  creditors,  all  the  rights  and 
priorities  which  by  State  law  are  accorded 
a  creditor  holding  a  lien  by  legal  or  equi- 
table proceedings  on  the  property,  but  he  is 
entitled  to  share  in  the  proceeds  with  the 
subsequent  cr(»ditors.  In  re  Riehl  (D.  C. 
Md.).  29  Am.  1^.  R.  613,  200  Fed.  455. 

Under  the  law  of  Arkansas,  a  contract  of 
conditional  sale,  although  unrecorded,  is 
valid  as  against  the  vendee's  trustee  in 
bankruptcy,  and  vests  no  title  in  the  vendee, 
even  as  against  bona  fide  purchasers  with- 
out notice,  until  performance  of  the  condi- 
tions. Tn  re  Lutz  (D.  C,  Ark.),  28  Am.  B. 
R.  640.  107  Fed.  492. 

The  Washington  statute  is  similar  to  the 
New  York  act,  and  it  has  been  held  there- 
under that  the  courts  will  not  restrict  the 
word  "  creditors  **  but  will  declare  a  chattel 
mortgage  not  filed  within  ten  days  from  the 
time  of  its  execution  to  be  of  no  force  or 
effect  as  to  any  creditor,  whether  prior  or 
subsequent,  at  least  until  it  is  actually  filed. 
Tn  re  Mission  Fixture  &  Mantel  Co.  (D.  C, 
Wash.),  24  Am.  B.  R.  873,  180  Ft-d.  263; 
Pacific  State  Bank  v.   Coats    (C.  C.  A..  9th 


Cir.),  30  Am.  B.  R.  655,  205  Fed.  618;  In  re 
United  States  Lumber  Co.  (D.  C,  Wash.), 
30  Am.  B.  R.  682,  206  Fed.  236. 

Under  the  Washington  statute  a  chattel 
mortgage,  not  filed  within  ten  days,  but  filed 
before  bankruptcy  proceedings  were  com- 
menced and  before  the  bankrupt  had  any 
creditors,  is  valid  as  against  the  trustee  in 
bankruptcy  of  the  mortgagor.  Matter  of 
Bolstad  (D.  C,  Wash.),  35  Am.  B.  R.  355, 
224  Fed.  283. 

Under  the  law  of  Korth  Carolina,  which 
declares  every  mortgage  or  deed  of  trust  to 
be  invalid  as  against  creditors  until  its  regis- 
tration, a  trustee  in  bankruptcy  may  avoid 
and  set  aside  a  chattel  mortgage  which,  al- 
though given  before  and  for  a  consideration 
passing  at  the  time  of  its  execution,  was  not 
recorded  until  within  four  months  prior  to 
the  beginning  of  bankruptcy  proceedings,  and 
which  operated  at  the  date  of  its  r^stration 
to  give  the  mortgagee  a  preference  over  other 
creditors.  Brigman  v.  Covington  (C.  C.  A.. 
4th  Cir.),  33  Am.  B.  R.  644,  219  Fed.  500. 

41.  Foerstner  v.  Citizen's  Savings  &  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  377, 
186  Fed.  1 ;  Davis  v.  Hanover  Savings  Fund 
Societv  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
368,  210  Fed.  768,  as  to  effect  of  failure  to 
re<'ord  against  general  creditors  under  West 
Virginia  statute. 

Under  the  law  of  Minnesota,  a  chattel 
mortgage  vests  the  legal  title  to  the  mort- 
gaged property  in  the  mortgagee,  and,  al- 
though unrecorded,  is  good  as  against  gen- 
eral creditors  of  the  mortgagor  who  have 
not  seized  the  mortgaged  property  by  legal 
j)rocesa  or  ac<juired  some  lien  upon  it.  Title 
Guaranty  &  Suretv  Co.  v.  Witmire  <C.  C.  A., 
6th  Cir.),  28  Am.'B.  R.  235,  196  Fed.  41. 

42.  Tn  re  Ottenwess  v.  Huxall  (C.  C.  A., 
6th  Cir.),  27  Am.  B.  R.  579,  193  Fed.  851; 
Detroit  Trust  Co.  v.  Pontiac  Sav.  Rank  (C. 
C.  A.,  6th  Cir.),  27  Am.  B.  R.  821,  196  Fed. 
20,  affd.  237  V.  S.  186.  34  Am.  B.  R.  759, 
59  L.  Ed.  907,  35  Sup.  Ct.  509. 

43.  In  re  Bellevue  Pipe  &  Foundry  Co. 
(Ref.,  Ohio),  22  Am.  B.  R.  97,  citing  Ohic 
cases.  See  also  In  re  Braselton  (D.  C, 
Oa.),  22  Am.  B.  R  419,  169  Fed.  960;  Wil- 
liamson V.  Richardson  (C.  C.  A.,  9th  Cir.;, 
30  Am.  B.  R.  550,  205  Fed.  245;  Covington  v. 
Brigman  (D.  C.  N.  Car.),  32  Am.  B.  R.  35, 
210  Fed.  499.     See  Am.  Bankr.  Dig.  §  442. 
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under  a  statute  requiring  a  contract  for  the  sale  of  personal  property,  where* 
the  title  is  to  remain  in  the  seller,  and  the  possession  in  the  purchaser,  to  be 
tiled,  that  an  unfiled  contract  for  the  sale  of  goods  intended  for  resale,  with 
reservation  of  title  in  the  vendor  until  payment  of  the  purchase  price,  is 
invalid  as  against  general  creditors  of  the  vendee  j  in  such  a  case  the  trustee 
in  bankruptcy  of  the  vendefe  may  contest  the  validity  of  such  contract  in 
behalf  of  such  creditors.**  Where  there  has  been  mr  actual  change  of  possession 
but  circumstances,  as  where  the  property  was  marked  as  belonging  to  the 
purchaser,  indicate  that  title  has  been  passed  under  a  bill  of  sale,  the  trustee 
does  not  take  title,  although  the  bill  of  sale  was  not  recorded.*^  Possession  of 
the  property  by  the  mortgagee,  taken  after  the  filing  of  the  petition  in  bank- 
i-uptcy,  cannot  avail  the  mortgagee  as  against  the  trustee  in  bankruptcy.** 
But  the  holder  of  an  unrecorded  chattel  mortgage  may  take  possession  of  the 
property,  subject  to  possession  by  an  officer  of  a  State  court  under  an  attach- 
ment, so  as  to  render  the  mortgage  valid  under  a  S4:ate  law  providing  that  an 
unrecorded  mortgage  is  invalid  against  third  parties  unless  the  property  is 
in  the  possession  of  the  mortgagee.**^ 

(IV)  Withholding  from  record  or  filing. —  Where  chattel  mortgages  are 
withheld  from  record  contrary  to  the  provisions  of  a  statute  for  the  purpose 
of  enabling  the  mortgagor  to  preserve  his  credit,  such  mortgages  are  not 
entitled  to  priority  of  payment  in  bankruptcy  over  claims  arising  subsequent 
to  the  execution  of  the  mortgages  and  before  they  were  recorded.*®  An  agree- 
.  ment  to  withhold  from  record,  for  the  purpose  and  with  the  effect  of  securinff 
credit  not  justified  by  the  debtor's  financial  status,  is  evidence  of  fraud  which 
is  of  itself  sufficient  to  ^ntiate  the  transfer.*®     But  the  failure  to  promptly 


•  44.  In  re  Bement  (C.  C.  A.,  7th  Cir.),  22 
Am.  B.  R.  616,  172  Fed.  1)«;  Tn  re  Burke 
(D,  C,  Oa.),  22  Am.  B.  R.  69,  168  Fed.  9!)4; 
In  re  Dancv  Hardware  &  Furniture  Co.  (D. 
C,  Ala.).  28  Am.  B.  R.  444,  108  Fed.  336. 

45.  Stellwagen  v.  Clum  (C.  C.  A.,  6th 
Cir.).  as  Am.  B.  R.  004,  218  Fed.  730. 

46.  State  Bank  v.  Cox  (C.  C.  A..  7th  Cir.), 
16  Am.  B.  R.  32,  143  Fed.  91 ;  Cruchet  v.  Red 
Rover  Co.  (C.  C,  Mass.).  18  Am.  B.  R.  814, 
155  Fed.  486;  Clay  v.  Wat  era  (C.  C.  A.,  8th 
Cir.),   24    Am.    B!    R.    293,    178    Fed.    388; 

*    Schaupp  V.  Miller  (D.  C,  Ore.) ,  30  Am.  B.  R. 
690,  206  Fed.  675. 

47.  Duffy  V.  Charak,  236  U.  S.  97.  34  Am. 
B.  R.  5.  59    U  Ed.  483,  35  Sup.  Ct.  264. 

48.  Clayton  v.  Exchange  Bank  of  Macon 
(C.  C.  A.,  5th  Cir.),  10  Am.  H.  R.  173,  121 
Fed.  630;  Ouras  v.  Porter  (D.  C.  Cal.),  0 
Am.  B.  R.  271,  118  Fed.  668;  Tn  re  Andrae 
Co.  (D.  C,  Wis.).  9  Am.  B.  R.  135,  117  Fed. 
561;  Orr  v.  Park  (C.  C.  A.,  5th  Cir.).  25 
Am.  B.  R.  544.  183  Fed.  683;  In  re  Jaeob- 
aon  &  Perrill  (D.  C,  Ga.),  29  Am.  B.  R.  603. 
200  Fed.  812. 

Withholding  from  record. — A  trust  deed 
or  mortgage,  executed  by  a  corporation  as 
security  against  indorsements  of  notes,  with- 
held from  record  for  the  purpose  of  avoiding 
publicity  and  injury  to  the  credit  of  the  cor- 
poration, and  not  mentioned  in  a  bill  of  sale 
to  the  bankrupt,  was  not  a  valid  incumbrance 
on  the  propertv  purchased  as  against  the 
bankrupt,    and  'did    not    constitute    a   valid 


consideration  for  the  delivery  of  bonds  by 
the  bankrupt  to  the  indorser,  who  was  a 
director  of  the  bankrupt.  Butterfield  v.  W^ood- 
man  (C.  C.  A.,  Ist  Cir.),  34  Am.  B.  R.  510, 
223  Fed.  956.  modifying  33  Am.  B.  R.  154, 
216  Fed.  e08. 

Agreement  to  withhold. —  Mortgages  with- 
held from  record  by  agreement  for  the  pur- 
})08e  of  enabling  the  mortgagor  to  preserve 
^lis  credit,  are  fraudulent  as  against  subse- 
quent creditors.  Hawkins  v.  Dannenberg  Co. 
(D.  C,  Ga.),  37  Am.  B.  R.  262,  234  Fed.  762. 

49.  In  re  Duggan  (D.  C,  Ga.),  25  Am. 
B.  R.  105,  182  Fed.  252,  affd.  "25  Am.  B.  R. 
479,  183  Fed.  40r5;  Orr  v.  Park  (C.  C.  A., 
5th  Cir.),  25  Am.  B.  R.  544,  183  Fed.  683; 
McAtee  v.  Shade  (C.  C.  A..  8th  Cir.),  26 
Am.  B.  R.  151,  163,  185  Fed.  442;  In  re  Bothe 
(C.  C.  A.,  8th  Cir.),  23  Am.  B.  R.  151,  173 
Fed.  507;  Fourth  Natl  Bank  v.  Willingham 
(C.  C.  A.,  5th  Cir.),  32  Am.  B.  R.  159,  213 
Fed.  219;  Covington  v.  Brigman  (D.  C,  X. 
Car.) .  32  Am.  B.  R.  35,  210  Fed.  499;  Matter 
!)f  National  Boat  &  Engine  Co.  (D.  C, 
Maine),  33  Am.  B.  R.  154,  216  Fed.  208. 

Secret  agreement  to  withhold  chattel 
mortgage  from  record;  void  as  to  both  prior 
and  subsequent  creditors. — WherC  a  bank- 
rupt gave  a  chattel  mortgage  to  a  creditor 
with  a  secret  agreement  that  the  same  should 
be  withheld  from  the  record,  and  which  was 
so  withheld  for  a  period  of  many  months, 
during  which  time  other  creditors,  unaware 
of  this  undisclosed  mortgage,  sold  him  goods. 
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record  or  file  a  mortgage  is  not  in  it;5elf  fraudulent  as  to  other  creditors,  where 
there  is  no  proof  of  fraudulent  intent.**  In  some  jurisdictions  and  under 
some  statutes  it  must  affirmatively  appear  in  order  to  invalidate  the  mortgage 
that  it  was  withheld  from  record  by  agreement,  or  that  some  prejudice 
resulted  to  creditors  on  account  of  its  not  having  been  filed  for  record." 

(V)  Recording  or  fling  within  four  months'  period. —  In  ^lassachusetts 
a  chattel  mortgage  made  prior  to  the  four  months'  period  and  recorded  within 
that  period  is  good  as  against  the  mortgagor's  trustee  in  bankruptcy.^^  The 
same  rule  apparently  exists  in  Maine  under  a  similar  statute.**  The  contrary 
rule,  however,  is  maintained  in  North  Carolina.**  A  failure  to  record  a  real 
property  mortgage  until  after  the  adjudication  of  the  bankrupt  mortgagor 


which  they  had  refused  to  do  while  a  prior 
mortgage  to  the  same  mortgagee  'was  on 
record,  and  which,  for  that  reason,  was  can- 
celed of  record  and  the  mortgage  in  question 
given,  the  mortgage  was  fraudulent  and  void, 
not  only  as  to  subsequent  cretlitors,  but  as  to 
prior  creditors  as  well.  In  re  Dupgan  (C 
C.  A.,  6th  Cir.).  25  Am.  B.  R.  479,  183 
Fed.  405,  affg.  25  Am.  B.  R.  105,  182  Fed. 
252. 

50.  Bean  v.  Orr  (C.  C.  A.,  6th  Cir.),  25 
Am.  B.  R.  400,  182  Fed.  699,  revg.  In  re 
Tysor-Cheatham  Mercantile  Co.,  24  Am.  B. 
•R.  434,  178  Fed.  733.  and  distinguishing 
Clayton  v.  Exchange  Bank  (C.  C  A.,  5th 
Cir.),  10  Am.  B.  R.  173,  121  Fed.  630.  67 
C.  C.  A.  656.  Compare  In  re  Sturtevant 
(C.  C.  A.,  7th  Cir.),  26  Am.  B.  R.  574,  188 
Fed.  196. 

61,  Del  and  v.  Miller  &  Cheney  Bank,  11 
Am.  B.  R.  744,  119  Iowa,  368;  "in  re  Wil- 
liams (D.  C,  Ga.),  9  Am.  B.  R.  731,  120 
Fed.  542. 

Intervention  of  bankruptcy  before  time 
for  recording  contract  of  conditional  sale  haa 
expired. —  Under  the  requirement  of  f  3394 
of  Civil  Code  oi  Alabama  of  1007  that  where 
personal  property  is  delivered  from  without 
the  State  to  a  purchaser  imder  a  contract 
of  conditional  sale  whereby  the  vendor  retains 
title  until  payment  of  the  purchase  price  the 
contract  must,  within  three  months  of  the 
time  the  property  subject  to  the  condition 
comes  into  the  vState,  be  recorded,  the  failure 
to  record  such  a  contract  within  the  stated 
period  avoids  the  condition  in  favor  of  the 
purchaser's  trustee  in  bankruptcy,  though 
at  the  time  bankruptcy  interven«Hl  the  prop- 
erty had  not  been  within  the  State  for  the 
full  period  of  three  months  allowed  by  the 
statute  for  the  purpose  of  recording.  In  re 
Dancv  Hardware  &  Furniture  Ca  (D.  C, 
Ala.)*;  28  Am.  B.  R.  444,  198  Fed.  336. 

Rights  of  creditors  subsequent  to  unre- 
corded instrument;  withholding  from  record. 
— Under  the  law  of  Iowa  a  creditor,  subse- 
quent to  an  imrecorded  instrument,  has  no 
equity  and  no  right  to  assert  a  claim  superior 
to  the  rights  accruing  under  the  unrecorded 
instrument,  unless  before  record,  he  acquires 
a  lien  by  attachment,  execution  orptherwise; 


but,  he  h€L»  the  right  to  ali^e  that  the  unre- 
corded instrument  was  withheld  from  record 
as  part  of  a  fraudulent  scheme  to  procure 
credit.  \Miere  conditional  contracts  were 
filed  for  record  before  the  filing  of  a  petition 
in  bankruptcy,  the  trustee  in  bankruptcy 
acquired  no  rights  greater  than  those  wliich 
would  be  acquired  by  creditors  who  on  the 
day  that  the  petition  in  bankruptcy  was  filed 
secured  a  lien  by  attachment  or  otherwise. 
A  mortgage,  executed  more  than  four  months 
before  the  bankruptcy  petition  is^led,  is 
valid  as  against  the  trustee,  even  though 
the  same  is  not  recorded  tmtil  three  days 
previous  to  the  filing  of  the  petition  in  bank- 
ruptcy,  where  there  is  no  claim  of  preference: 
Emerson-Brantingham  Implement  Co.  v.  Law- . 
son  (D.  C,  Iowa),  38  Am.  B,  R.  344,  237  Fed. 
877. 

62.  Humphrev  v.  Tatman,  198  U.  S.  91, 
14  Am.  B.  R.  74,  49  L.  M.  956,  25  Sup.  Ct. 
567.  The  rule  in  Ohio  seems  to  be  the  same. 
In  re  First  Nat.  Bank  of  Canton  (C  C.  A,, 
6th  Cir.),  14  Am.  B.  R.  180,  135  Fed.  62. 

Recording  mortgage  within  four,  months' 
period. — ^A  mortgage  executed  and  delivered 
by  an  insolvent  oebtor  more  than  four  months 
prior  to  the  filing  of  his  voluntary  petition, 
but  not  recorded  within  the  statutory  four  • 
months,  has  been  held  a  valid  and  subsisting 
lien  as  against  the  trustee.  In  re  Wright 
(D.  C,  Ga.),  2  Am.  B.  R.  364,  96  Fed.  187; 
Matter  of  Virgin  (D.  C,  Ga.),  35  Am.  B. 
R.  494,  224  Fed.  128. 

53.  In  the  case  of  Matter  of  ^larriner  (D. 
C,  Me.),  34  Am.  B.  R.  444,  220  Fed.  542,  it 
was  held  that  since,  under  the  Maine  statute, 
a  chattel  niortgapre,  made  in  good  faith,  is 
valid  against  all  parties  who,  previous  to  the 
date  of  its  record,  have  not  acquired  a  lien  by 
attachment,  levy,  or  some  such  proceeding, 
it  is  valid  as  to  creditors  who  extend  credit 
to  the  mortgagor  prior  to  its  record,  where 
it  appears  that  it  was  not  withheld  from 
record  for  the  purpose  of  giving  the  mort- 
gagor a  fictitious  credit,  and  thai  the  subse- 
quent record  was  not  made  in  contemplation 
of  bankruptcy,  or  with  any  corrupt  j)urpose. 

54.  Brigman  v.  Covington  (C.  C.  A.,  4th 
Cir.),  33  Am.  B.  R.  644,  219  Fed.  500. 
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and  the  appointmeat  of  Im  trustee  has  been  held,  uader  the  Peansylvania 
nde,  to  deprive  the  mortgagee  of  his  lien  as  against  the  trustee.^ 

(VI)  Phobce  of  filing  or  recording. —  It  has  been  held  in  Massachusetts  under 
a  statute  (Rev.  Laws,  Mass.,  ch.  198,  §  1)  requiring  a  chattel  mortgage  to 
be.  recorded  in  the  office  of  the  clerk  of  the  municipalitj^  where  the  mortgagor 
has  his.  principal  place  of  business  and  also  in  the  clerk's  office  of  the  munici- 
pality where  he  lives,  that  a  failure  to  file. in  the  latter  place  defeats  the  lien 
of  the  mortgage  as  against  the  trustee  in  bankruptcy  of  the  mortgagor,  and 
such  trustee  is  not  estopped  by  the  fact  that  the  mortgagor  stated  in  the 
mortgage  that  he  lived  in  the  municipality  where  the  mortgage  was  filed.^ 
A  corporation  is  deemed  a  resident  of  the  State  wherein  it  is  incorporated 
and  its  principal  place  of  business  is  situated,  within  the  meaning  of  an  act 
relating  to  recording  instruments,  and  the  county  of  its  residence  must  be 
taken  to  be  the  county  in  which  such  place  of  business  is  located.^^  The- 
trustee  in  bankruptcy  of  the  corporation  representing  the  creditors  for  whose 
protection  the  recording  act  was  passed  may  assail  the  validity  of  a  chattel 
mortgage  which  was  not  recorded  in  the  proper  county.^ 

(YII)  Unrecorded  contracts  for  conditional  sale. —  Where  a  State  statute 
provides  that  an  unrecorded  contract  for  the  conditional  sale  of  chattels,  with 
reservation  of  title,  is  good  as  between  the  parties,  such  contract  is  not  void 
as  to  creditors  who  have  not  acquired  a  specific  lien,  and  under  such  statute 
the  trustee  of  the  bankrupt  vendee  has  not  acquired  such  a  lien  by  the  adjudi- 
cation of  the  vendee,  and  may  not  avoid  the  contract.^®  Where  a  conditional 
sale  consists  of  two  separate  written  instruments  and  one  only  was  recorded, 


56.  In  re  laikens  (D.  €.,  Pa.>,  14  Am  B. 
R  «83,  133  Fed.  188.  Compare  as  to  mort- 
gage executed  in  good  faith  but  not  re- 
corded, Rogers  v.'Page  (C.  C.  Af,  6th  Cir.), 
16  Am.  B.  R.  502,  140  Fed.  596,  72  C.  C.  A. 
164. 

56.  Matter  of  McDonald  (D.  C,  Mass.), 
23  Am.  B.  R.  61,  173  Fed.  99. 

57:  Fairtanks  Steam  Shovel  Co.  v.  Wills, 
240  U.  S.  642,  36  Am.  B.  R.  764,  60  L.  Ed. 
841,  36  Sup.  Ct.  466,  affg.  32  Am.  B.  R.  381, 
212  Fed.  688. 

58.  Fairbanks  Steam  Shovel  Co.  v.  Wills, 
240  U.  S.  642,  36  Am.  B.  R.  764,  60  L.  Ed. 
841,  36  Sup.  Ct.  466,  affg.  32  Am.  B.  R.  381, 
212  Fed.  688. 

59.  York  Mfg.  Co.  v.  CasseU,  .201  IT.  S.  344. 
15  Am  B.  R.  «32,  60  L.  Ed.  782,  26  Sup.  Ct. 
481 ;  Matter  of  Superior  Drop  Forge  &  Mfg. 
•Co.  (D.  C,  Ohio),  31  Am.  B.  R.  455,  208 
Fed.  813.  The  statute  under  consideration 
in  this  case  was  similar  to  that  under  con- 
sideration in  the  following  cases,  where  a 
different  rule  was  applied:  In  re  Press  Post 
Printing  Co.  (D.  C,  Ohio),  13  Am.  B.  R. 
797,  134  Fed.  998;  In  re  Dunn  Hardware  & 
Furniture  Co.  (D.  C.  N.  Car.),  13  Am.  B. 
R.  147,  132  Fed.  719.  As  to  property  sold 
on  condition  with  possession  in  purchaser, 
see  discussion  under  §  70,  post,  heading, 
"  Property  sold  to  bankrupt  on  condition" 

Conditional  sale,  what  constitutes. — ^Where 
a  contract  in  writing,  under  which  goods 
were  delivered  to  bankrupts  in  Arkansas,  to 
be  resold  in   the  usual   course  of  business. 


provided  that  the  title  to  and  right  ol  pos- 
session thereof,  and  all  proceeds  of  resales 
thereof,  should  be  vested  and  remain  in  the 
seller  until  payment  of  the  purchase  price, 
and  that  except  for  the  right  to  resell  the 
goods  in  the  ordinary  course  of  business, 
the  bankrupts  should  not  remove  them  from 
the  citv  in  which  they  were  doing  business, 
an  obligation  arose  upon  the  part  of  the 
bankrupts  to  account  for  and  pay  over  what 
was  collected  of  the  proceeds  of  resales,  and 
the  transaction  constituted  a  conditional 
sale.  The  trustee  is  bound 'by  the  terms  of 
such  contract.  Bryant  v.  Swafford  Bros. 
Dry  -Goods  Co.,  214  U.  S.  279,  22  Am.  B.  R. 
Ill,  53  L.  Ed.  997,  29  Sup.  Ct.  614.  See  also 
In  re  McGehee  (D.  C.  Ga.),  21  Am.  B.  R. 
656,  166  Fed.  928. 

Sale  dependent  upon  condition  subsequent. 
—  Since  a  conditional  sale  may  be  made  to 
depend  upon  a  condition  subsequent  as  well 
as  a  condition  precedent,  a  bill  of  sale,  in  the 
form  of  a  deed  of  indenture  which,  after  con- 
veying personal  property  with  covenants  of 
warranty,  provides  that  in  default  in  pay- 
ment by  the  vendee  when  due  the  vendors 
mav  declare  the  sale  forfeited  and  retake 
the  property,  makes  the  ^ale  conditional,  and, 
the  condition  having  been  broken  by  default 
in  payment,  the  vendors  have  the  right  to 
retake  the  prqpertv.  In  re  Lutz  (D.  C, 
Ark.),  28  Am.  B.  R.*  649,  197  Fed.  492. 

Effect  of  unfiled  contract. — A  vendor,  under 
a  contract  of  conditional  sale  which  provides 
that  he  shall  be  entitled  to  possession  of  the 
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and  the  unrecorded  one  materially  altered  the  legal  eflFect  of  the  other,  the 
provisions  of  the  statute  requiring  record  have  not  been  complied  with.^ 

(VIII)  Effect  of  amendment  of  §  47-a  (2). —  Under  §4T-a  (2),  as  amended 
by  the  act  of  1910,  trustees  have  the  rights  and  remedies  of  lien  creditors 
or  judgment  creditors  as  against  unrecorded  transfers  or  incumbrances.*^ 
So  that  equities  or  rights  in  favor  of  such  ci'editors  as  against  a  chattel  mort- 
gage or  other  instrument  which  for  want  of  record  or  other  reason  is  invalid 
as  to  them,  may  be  asserted  with  the  same  force  and  effect  by  the  trustee  of 
the  bankrupt  debtor.^  Prior  to  the  amendment  of  1910  to  §  47-a  (2)  it  was 
held  under  the  New  York  statute  that  an  unfiled  conditional  sale  contract 
accompanied  by  delivery  of  the  goods,  being  void  only  as  against  "subsequent 
purchasers,  pledgees  and  mortgagees  in  good  faith,"  was  valid  as  against  a 
trustee  in  bankruptcy.® 

d.  Invalid  for  other  reasons. —  Where  for  a  reason  contained  in  a  State 
statute  a  lien  is  invalid  as  against  a  person's  creditors,  it  is  also  invalid  as 
against  such  creditors  in  bankruptcy.  As  where  it  is  provided  that  a  chattel 
mortgage,  containing  a  provision  for  the  sale  of  the  goods  mortgaged,  and  the 
use  of  the  proceeds  thereof  other  than  in  payment  of  the  debt,  is  void  as  to 
creditors;  in  such  a  case  the  mortgage  is  not  valid  as  against  the  creditors 


property  whenever  he  may  feel  insecure  or 
when  the  vendee  may  become  insolvent  or 
bankrupt,  is  entitled  to  the  possession  of 
propeHy  sold  thereunder,  as  against  the 
trustee  in  bankruptcy  of  the  vendee  and 
other  creditors,  although  the  contract  was 
not  filed  until  a  few  days  before  the  bank- 
ruptcy of  the  vendee,  when  it  appears  that 
no  credifors  were  misled  thereby.  Deere 
Plow  Co.  V.  Edgar  Farmer  Store  Co.  (Wis. 
Sup.  a.),  31  Am.  B.  R.  156,  143  N.  W.  194. 
Under  New  Jersev  statute,  see  Matter  of 
Vandewater  Co.,  Ltd.  (D.  C,  N.  J.),  33  Am. 
B.  R.  671,  219  Fed.  627. 

Conditional  sale  under  Michigan  statute. — 
Any  contract  whatever  its  particular  terms, 
providing  for  the  sale  of  goods  which  are,  or 
arc  to  be,  delivered  to  the  bu^  cr  for  the  pur- 
poses of  resale  and  without  any  limitation 
as  to  the  buyer's  rights  to  sell  the  same, 
unless  such  sale  is  made  by  the  buyer  for  the 
seller,  is  a  contract  of  sale  with  a  reservation 
retaining  a  lien  as  security,  and  is  invalid 
as  against  creditors  unless  recorded  pursuant 
to  the  provisions  of  the  Michigan  statute. 
In  re  King  Motor  Car  Co.  (Ref.,  Mich.),  .1 
Am.  B.  R.  172. 

Under  the  recording  law  of  Kansas  a 
conditional  sale  contract  is  valid  between  the 
parlies,  whether  filed  for  record  or  not,  but  ia 
void  as  against  a  creditor  who  fastens  a  lien 
upon  the  property  by  execution,  attachment, 
or  like  legal  proceedings  before  the  contract 
is  recorded.  Bailev  v.  Baker  Ice  Machine  Co. 
(U.  S.  Sup.  Ct.),*239  U.  S.  '268,  35  Am.  B. 
R.  814,  60  L.  Ed.  275,  36  Sup.  Ct.  50. 

Washington  statute. — -Under  section  47a 
(2)  of  the  bankruptcy  act,  as  amended  in 
1910,  creating  a  lien  in  favor  of  the  trustee 
upon  all  property  in  the  custody,  or  commg 
into  the  custody  of  the  bankruptcy  court,  the 


lien  of  a  trustee  supersedes  any  rights  exist- 
ing in  favor  of  a  conditional  sale,  a  memor- 
andum of  which  was  not  recorded  pursuant  to 
section  3670  of  the  Washington  Code.  Mat- 
ter of  Pacific  Electric  &  Automobile  Co.  (D. 
C,  Wash. ) ,  35  Am.  B.  R.  222,  224  Fed.  220. 
'  Effect  of  permission  to  sell. —  Where  a 
written  contract  between  a  manufacturer  and 
a  dealer,  under  which  automobile  parts  were 
delivered  fb  the  latter,  contained  a  formal 
reservation  of  title,  but  the  understanding 
when  the  contract  was  made  and  their  subse- 
quent course  of  dealing  contradicted  the 
written  instrument,  the  written  contract  was 
held  to  be  merely  colorable  and  not  enforce- 
able against  the  dealer's  trustee  in  bank- 
ruptcv.  Matter  of  Harrington  ( D.  C,  Mass. ) . 
32  Am.  B.  R.  828.  212  Fed.  642. 

60.  In  re  Bazemore  (D.  C,  Ala.),  26  Am. 
B.  R.  494,  189  Fed.  236. 

CI.  See  discussion  under  §  47a  (2)  and 
cases  cited,  ante. 

62.  Fairbanks  Steam  Shovel  Co.  v.  Wills, 
240  U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed. 
841,  36  Sup.  Ct.  466. 

Under  the  amendment  of  1910  to  section 
47-a  (2)  of  the  Bankruptcy  Act,  which  clothed 
the  trustee  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings,  the  trustee's  lien  can- 
not antedate  the  institution  of  bankruptcy 
proceedings,  so  as  to  affect  the  validity  of  a 
chattel  mortgage  executed  more  than  four 
months  prior  to  bankruptcy,  but  recorded 
within  the  four  months'  period.  Matter  of 
Virgin  (D.  C,  Oa.),  35  Am.  B.  R.  494.  224 
Fed.  128. 

63.  Holt  V.  Henley,  232  U.  S.  637,  32  Am. 
B.  R.  161,  58  L.  Ed.  767,  34  Sup.  Ct.  459; 
Matter  of  White's  Express  Co.  (C.  C.  A.,  2d 
Cir.),  33  Am.  B.  R.  74,  215  Fed.  894. 
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of  the  bankrupt  mortgagor.®^  The  trustee  may  attack  the  validity  of  such  a 
mortgage,  as  conclusively  as  though  fraudulent  intent  were  shown  to  exist.** 
A  collusive  arrangement  between  the  holders  of  liens  and  a  bankrupt  to  keep 
such  liens  alive  for  the  individual  benefl?t'of  the  bankrupt  and  against  the 
interests  of  his  creditors,  will  nullify  the  liens.^  A  contract  for  the  con- 
ditional sale  of  a  chattel  is  subject  to  the  same  rule.®^  Any  defect  in  the 
execution  of  a  chattel  mortgage  or  other  instrument,  resulting  in  its  invalidity, 
as  where  there  was  a  failure  to  obtain  the  necessary  consent  of  stockholders 
in  case  of  a  corporation,  may  be  taken  advantage  of  by  the  trustee,  in  behalf 
of  the  creditors.®* 


m.  SUBROGATION  OF  TRUSTEE  TO  RIGHTS  OF  CREDITORS. 

a.  In  general. —  Subsection  6  in  eflPect  provides  that  when  a  creditor  is  pre- 
vented by  bankruptcy  from  enforcing  his  rights  against  a  lien  created,  or 
attempted  to  be  created,  by  his  debtor,  the  trustee  in  bankruptcy  is  subrogated 
to  the  rights  of  such  creditors  for  the  benefit  of  the  estate.  This  provision 
preserves  for  the  benefit  of  the  estate  a  right  which  some  particular  creditor 
had  been  prevented  from  enforcing  by  the  intervention  of  the  debtor's  bank- 
ruptcy.®*     The  subsection  is  doubtless  declaratory  of  the  rule  at  law.*"^    This 


64.  In  re  National  Bank  of  Canton  (C. 
C.  A.,  6th  Cir.),  14  Am.  B.  R.  180,  135 
Fed.  62;  In  re  Marine  Construction  &  Dry 
Dock  Co.  (D.  C,  N.  Y.),  14  Am.  B.  K.  466, 
135  Fed.  921;  %Skillen  v.  Endelman,  11  Am. 
B.  R.  766,  39  Misc.  261,  79  N.  Y.  Supp.  413; 
Dodge  V.  Nodin  (C.  C.  A.,  8th  Cir.),  13  Am. 
B.  R,  176,  133  Fed.  363  (under  Colorado 
statute) ;  In  re  HuU  (D.  C,  Vt.),  8  Am.  B. 
R.  302,  115  Fed.  858;  In  re  Volence  (D.  C, 
N.  Y.),  27  Am.  B.  R.  914,  197  Fed.  232; 
Matter  of  PurteU  (D.  C,  N.  Y.),  32  Am.  B. 
R.  824,  215  Fed.  191. 

Right  of  mortgagor  to  sell  for  own  benefit; 
validity. —  In  New  York,  a  chattel  mortgage 
is  not  per  ae  void  because  of  a  provision  con- 
tained in  it  permitting  the  mortgagor  to 
sell  the  mortgaged  property  provided  the 
mortgage  also  requires  the  mortgagor  on 
making  sales  to  pay  over  the  proceeds  thereof 
and  apply  them  to  the  payment  of  the  mort- 
gage debt;  but  a  chattel  niorlgage  given  and 
filed  is  fraudulent  and  void  as  to  creditors 
when  accompanied  by  an  agreement  between 
the  parties,  whether'  found  in  the  mortgage 
or  not,  which  authorizes  and  permits  the 
mortgagor  to  treat  and  deal  with  the  mort- 
gaged property  as  his  own  and  to  sell  the 
same  and  use  the  proceeds  or  any  part  thereof 
for  his  own  benefit.  In  re  Hartman  (D.  C, 
N.  Y.),  26  Am.  B.  R.  6,  189  Fed.  196. 

Mortgagor  permitted  to  sell  and  use  pro- 
ceeds; Wisconsin  statute. —  Where,  under 
Wisconsin  statute,  a  chattel  mortgage  is  not 
valid  as  against  creditors  unless  accompanied 
by  an  actual  and  continued  possession  of  the 

Property  by  the  mortgagee,  or  the  mortgage 
e  filed,  or,  if  the  mortgagor  remains  in 
possession  of  a  stock  of  goods,  the  mortgage 
shall  cease  to  be  a  lien  except  as  between 
the  parties,  imless  the  mortgagor  shall  file 
a  statement   every  sixty  days  showing  the 


amount  of  sales  therefrom,  amount  applied 
on  mortgage  and  amount  of  new  stock  bought, 
a  chattel  mortgage,  providing  that  the  mort- 
gagor may  remain  in  possession  of  the  stodc 
of  goods,  applying  the  proceeds  of  sale  thereof 
to  its  own  use,  providing  for  a  sinking  fund 
and  stipulating  that  the  mortgagee  may  con- 
sent to  waive  the  requirements  as  to  any 
payments  into  the  sinking  fund  in  his  dis- 
cretion, is  fraudulent  and  void  as  to  creditors, 
even  in  the  absence  of  intentional  bad  faith, 
no  statement  of  the  amount  of  sales,  amount 
of  new  stock  bought  and  amount  applied  on 
the  mortgage  having  been  filed,  as  required 
by  the  Wisconsin  statute.  In  re  Standard 
Telephone  &  Electric  Co.,  216  U.  »S.  546.  2^ 
Am.  B.  R  761,  54  L.  Ed.  610,  30  Sup.  Ct. 
412. 

65.  In  re  Standard  Telephone  &  Electric 
Co.,  216  V.  S.  545,  24  Am.  B.  R.  761,  54  L. 
Ed.  610,  30  Sup.  Ct.  412. 

ee.  In  re  Kyte  (D,  C,  Pa.),  26  Am.  B. 
R.  337,  182  Fed.  166. 

67.  In  re  Garcewich  (C.  C.  A.,  2d  Cir.), 
8  Am.  B.  R.  149,  115  Fed.  87. 

68.  The  provision  of  the  New  York  Stock 
Corporation  Law  (sec.  6),  requiring,  except 
in  certain  cases,  the  consent  of  two-thirds  of 
the  stockholders  of  a  corporation  to  the  ex- 
ecution of  a  mortgage  by  the  corporation  may 
be  taken  advantage  of  by  the  trustee  in 
bankruptcy  of  a  corporation  in  contesting  the 
validity  of  ,a  chattel  mortgage  executed  by 
its  officers.  Matter  of  Progressive  Wall 
Paper  Corporation  (D.  C,  N.  Y.),  37  Am.  B. 
R.  207,  230  Fed.  171. 

69.  In  re  New  York  Economical  Printing 
Co.  (C.  C.  A.,  2d  Cir.).  6  Am.  B.  R.  615, 
110  Fed.  518:  Matter  of  Schweitzer  (D.  C, 
Pa.),  33  Am.  R.  R.  212.  217  Fed.  495. 

70.  Compare  In  re  Yukon  Woolen  Co.  (D. 
C,  Conn.),  2  Am.  B.  R.  805,  96  Fed.  326. 
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provision  of  the  statute  dote  not  transfer  to  the  trustee  the  right  of  a  judg- 
ment creditor  to  enforce  an  equitable  lien  acquired  by  the  filing  of  a  creditor's 
bill  before  bankruptcy  proceedings  were  begun,  or  abate  such  creditor's  right 
to  prosecute  suit.^^  The  word  "  prfevented,"  as  used  in  this  subsection,  means 
prevented  by  the  bankruptcy  proceedings^^  The  trustee  under  subdivisions  a 
and  b  of  this  section  stands  in  the  position  of  creditors. ^^  He  is  in  the  precise 
situation  of  a  junior  judgment  creditor  with  an  executicm  lien,  and  has  the 
right  to  invalidate  a  prior  lien,  either  for  laches^  fraud  or  dormancy,  as  of 
the  date  of  the  filing  of  the  petition  in  bankruptcy J^  The  trustee  is  not  only 
invested  with  the  title  to  the  bankrupt's  property,  but  since,  after  the  filing 
of  the  petition,  the  creditors  are  powerless  to  pursue  and  enforce  their  rights, 
the  trustee  is  vested  with  their  rights  of  action  with  respect  to  all  property 
of  the  bankrupt  transferred  or  incumbered  by  him  in  fraud  of  his  creditors. 
A  trustee  is  not,  however,  an  innocent  purchaser  or  a  lien  creditor,  but,  gen- 
erally speaking,  he  takes  the  bankrupt's  property  subject  to  such  claims  and 
with  such  rights  as  the  bankrupt  himself  had,^^  subject,  of  course,  to  the 
powers  now  conferred  upon  trustees  by  the  amendment  of  §  47-a  (2)  by  the 
act  of  1910.  Where  because  of  the  failure  to  record  a  mortgage  certain 
equities  exist  in  the  property  covered  by  such  mortgage  in  favor  of  creditors, 
such  equities  follow  the  property  into  the  hands  of  the  trustee.^  Where  a 
bankrupt  borrowed  money  upon  collaterals  in  excess  of  the  debt,  the  trustee 
may  pay  the  debt  out  of  the  funds  of  the  estate  and  become  subrogated  to  the 
rights  of  the  creditor,  and  upon  a  sale  of  the  collaterals  divide  the  surplus 
among  the  general  creditors  J®  Other  cases  in  point  are  referred  to  in  the 
foot-note.'^ 

b.  Is  the  trustee  a  '^  judgment  creditor?  " —  (1)  Rule  under  fohmek  act. — 
The  majority  of  cases  under  the  law  of  1867  held  that,  since  the  bankruptcy 
arrests  proceedings  in  the  State  courts,  the  assignee  (trustee),  as  the  repre- 
sentative of  the  whole  body  of  creditors,  could  bring  any  of  that  class  of 
equitable  actions  where  the  existence,  of  a  judgment  and  execution  returned 


^  71.  Tavlor  v.  Taylor,  59  N.  J.  Eq.  86,  45 
Atl.  440.*^ 

7*«.  In  re  Doran  (€.  C.  A.,  6th  Cir.).  18 
Am.  B.  R.  760,  164  Fed.  467.  modifying  17 
Am.  B.  R.  799.  148  Fed.  327;  Matter  of 
Schweitzer  (D.  C,  Pa.),  33  Am.  B.  R.  212, 
217  Fed.  495. 

7S.  Matter  of  Gerstman  &  Bandman  ( Spec. 
M.,  N.  Y.),  17  Am.  B.  R.  882. 

74.  Matter  of  Zeis  (D.  C,  N.  Y.).  36  Am. 
B.  R.  581,  229  Fed.  472. 

75.  In  re  Rodders  (C.  C.  A..  7th  Cir.),  11 
Am.  B.  R.  7ft,  93,  125  Fed.  169.  revd.  on 
other  grounds,  198  U.  S.  280,  14  Am.  B.  R. 
102,  49  L.  Ed.  1051.  25  Sup.  Ct.  693:  Bush 
V.  Export  .Storage  Co.  (C.  C,  Tenn.) ,  14  Am. 
^.  R.  138,  136  Fed.  918;  Mitchell  v.  MitcheH 

(D.  C.  N.  C),  17  Am.  B.  R.  382.  389.  147 
Fed.  280;  In  re  Bement  (C.  C.  A.,  7th  ar.), 
22  Am.  B.  R.  616,  172  Fed.  98;  In  re  Burke 
(D.  C,  Ga.).  22  Am.  B.  R.  69,  168  Fed.  994; 
Reardon  v.  Rock  Island  Plow  Co.,  (C.  C.  A., 
7th  Cir.),  22  Am.  B.  R.  66,  168  Fed.  654. 

This  subject  is  further  discussed  under 
Section  Seventy  of  this  work. 


76.  York  Mfg.  Co.  v.  Cassell,  201  U.  S. 
344,  15  Am.  B.  R.  633,  50  L.  Ed.  7<82,  26 
Sup.  Ct.  481;  In  re  Fish  Bros.  Wagon  Co. 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  149,  151, 
164  Fed.  553;  Foerstner  v.  Citizens*  Savings 
&  Trust  Co.  (C.  C.  A.,  6th  Cir.),  26  Am. 
B.  R.  377,  186  Fed.  1;  In  re  Charles  Town 
Light  &  Power  Co.  (D.  C.,  W.  Va.),  29  Am. 
B.  R.  721,  199  Fed.  846. 

77.  In  re  Wade  (D.  C,  Mo.),  26  Am.  B. 
R.  169,  185  Fed.  664. 

78.  Matter  of  Kessler  (C.  C.  A.,  2d  Cir.), 
37  Am.  B.  R.  325,  186  Fed.  127. 

79.  In  re  Kennev   (D.  C,  N.  Y.),  3  Am. 

B.  R.  353,  97  Fed!   554;   In  re  Boston    (D. 

C,  Neb.),  3  Am.  B.  R.  388,  98  Fed.  587: 
In  re  Rowland  (D.  C,  N.  Y.),  6  Am.  B.  R. 
495,  109  Fed.  869;  Barnes  Mfg.  Co.  v.  Norden 
(Sup.  Ct.,  N.  J.),  7  Am.  B.  R.  653,  67  N.  J. 
Law  493 ;  Patten  v.  Carlev,  8  Am.  B.  R.  482, 
69  N.  Y.  App.  Div.  423,  74  N.  Y.  Supp.  993; 
In  re  Beede  (D.  C,  N.  Y.),  14  Am.  B.  R. 
697,  138  Fed.  441 ;  Receivers  of  Virginia  Iron, 
etc,  Co.  V.  Staake  (C.  €.  A..  4th  Cir.),  18 
Am.  B.  R.  281,   133  Fed.   717. 
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unsatisfied  are  necessary  elements;  i.  e.,  that  he  was  in  effect,  if  not  in  name, 
a  judgment  creditor.^ 

(2)  Rule  under  present  act. —  The  rule  formerly  existing  has  been 
applied  under  the  present  act.^^  This  seems  justified  in  view  of  the  words 
"  may  enforce  such  rights  of  such  creditor  for  the  benefit  of  the  estate/'  The 
phrasing  of  §  70-e,  limiting  actions  to  avoid  transfers  to  such  suits  as  a 
creditor  could  have  brought,  again  opened  the  question.  Thus,  it  has  been 
held  in  a  well-considered  case,®^  that  only  a  judgment  creditor  can  share  in 
propeiiy  of  the  bankrupt,  affected  by  a  chattel  mortgage  not  duly  refiled  as 
provided  in  the  New  York  statute,  i.  e.,  that  the  trustee  is  a  judgment  creditor 
only  so  far  as  he  represents  judgment  creditors,  the  Xew  York  law  denying 
to  creditors  whose  debts  are  not  reduced  to  judgment  the  remedy  of  a  suit 
to  set  it  aside.  There  never  has  been  a  doubt  about  the  trustee's  power  to 
sue  to  set  aside  a  transaction  which  amounts  to  a  fraud  in  fact,  whether  on 
the  law  or  on  the  creditors;  and  that,  too,  irrespective  of  whether  any  of  the 
creditors  had  obtained  judgments.  Where,  however,  the  wrong  on  creditors 
is  purely  constructive,  and  the  remedy  is  denied  until  certain  statutory  pre- 
liminaries are  observed,  the  case  was  different.  The  creditor  whose  debt  was 
not  in  judgment  could,  of  course,  complain  that  the  bankruptcy  prevented 
him  from  observing  those  preliminaries,  but,  in  a  vast  majority  of  cases,  the 
judgment  creditors  might  have  rejoined  that  the  complaining  creditor  might 
have  had  a  judgment  had  he  been  vigilant  and  was,  therefore,  not  in  a  position 
to  ask  equity.  Such  a  distinction  harmonized  with  the  doctrine  that  the 
trustee  took  the  assets  in  the  "  plight  and  condition "  they  were  in  on  the  day 
of  bankruptcy.®^ 

(3)  Effect  of  amendment  of  §  47-a  (2)  by  amendment  of  1910. — 
Section  47-a  (2),  as  amended  by  the  act  of  1910,  has  substantially  modified 
the  rules  declared  as  to  the  power  of  a  trustee  to  take  advantage  of  the  priv- 
ileges accorded  a  judgment  creditor,  as  against  a  lien  which  is  invalid  for 
want  of  record.  The  provisions  of  this  subsection,  as  so  amended,  should 
be  construed  with  subsection  b  of  this  section.  It  is  there  provided  that  the 
trustee  "  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court  shall 
be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatisfied."  The  purpose  and 
leffect  of  this  amendment  has  already  been  considered.®*  This  amendment 
effectually  disposes  of  any  doubt  which  may  have  existed  as  to  the  right  of 


80.  Barker  v.  Barker's  Assignee,  Fed.  Cas. 
986;  Beeoher  v.  Clark,  Fed.  Cas.  1.223;  In 
re  Duncan,  Fed.  Cas.  4,131;  In  re  Metzger, 
Fed.  Cas.  9,510.  See  under  the  present  act, 
SHcilton  V.  Codington,  15  Am.  B.  K.  810,  185 
N.  Y.  80,  77  X.  E.  790.  Contra:  In  re  Col- 
lins, Fed.  Cas.  3.007;  Cook  v.  Whipple,  55 
N.  Y.  150.  But  see  post  in  this  paragraph. 
Compare  Piatt  v.  Stewart,  Fed.  Cas.  11,2'''», 
as  revd.  as  Stewart  v.  Piatt,  101  U.  S.  731, 
25  L.  Rd.  954. 

SI.  Compare  In  re  MoNamara,  2  N.  B,  N. 
Rep.  341;  In  re  Harrison,  2  N.  B.  N.  Rep. 
541. 

88.  In  re  New  York  Economical  Printing 
Co.    (C.  C.  A.,  2d  Cir.).  6  Am.   B.  R.  615, 


110  Fed.  514.  "Compare  In  re  Schmitt  (D. 
C,  Ohio),  6  Am.  B.  R.  150,  109  Fed.  267, 
affd.  as  In  re  Shirlev  (C.  C.  A.,  6th  Oir.),  7 
Am.  B.  R.  299,  112^  Fed.  301;  In  re  Hasie 
(D.  C,  Tex.),  80  Am.  B.  R.  83,  206  Fed. 
789. 

83.  This  rule  has  been  held  not  to  apply 
to  liens,  which,  although  valid  as  to  the  bank- 
rupt, are  invalid  as  to  creditors.  First  Nat. 
Bank  v.  Rtaake,  202  F.  R.  141,  15  Am.  B.  R. 
639,  50  L.  Ed.  967,  26  Sup.  Ct.  580.  See 
Corey  v.  BlTiekwell  Lumber  Co.  (Idahri  Sup. 
Ct.),  31  Am.  B.  R.  135,  135  Par.  742. 

84.  See  discussion  under  Section  Forty- 
seven  of  this  work. 
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a  trustee  to  proceed  as  a  judgment  creditor  against  conveyances  invalid  for 
failure  to  record  or  file,  or  because  of  fraud  as  against  creditors.^ 


IV.  VALID  LIENS. 

a.  In  general. —  Subsection  d  is  also  declaratory  of  the  law.  It  is  intended 
to  preserve  liens  created  in  good  faith,  "  and  not  in  contemplation  of  a  fraud 
upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 
according  to  law,  if  record  thereof  was  necessary  in  order  to  impart  notice." 
It  is  the  converse  of  subsections  c,  e  and  /,  and  is  emphasized  by  subsection  6, 
the  saving  clause  in  the  body  of  subsection  e  and  the  proviso  clause  at  the 
end  of  subsection  /.  It  is  much,  broader  than  the  corresponding  clauses  of 
the  act  of  18(57,  which  protected  liens  by  mortgage  only,** 

b.  Good  faith  of  transaction.—"  Good  faith,"  ^  and  "  not  in  contemplation 
of  or  in  fraud  upon  the  bankruptcy  act,"  are  of  the  essence  of  this  subsection 
without  which  the  liens  therein  mentioned  cannot  be  upheld  even  though  there 
be  a  present  consideration  for  them.*^  For  instance,  where  an  assignment  of 
accounts  due  a  corporation  is  made  by  the  corporation  to  its  president  to 
secure  moneys  previously  advanced  by  him  to  the  corporation,  he  knowing  at 
the  time  that  the  corporation  was  in  a  precarious  condition,  there  is  an  absence 
of  good  faith  which  will  render  the  assignment  ineffectual  as  a  lien.®  Wdnt 
of  present  consideration  or  failure  to  record  wher6  record  is  necessary  to 
impart  notice  are  important.      These  are  often  elements  of  proof  on   the 

(C.  C.  A.,  2d  Or.),  32  Am.  B.  R.  466,  213 
Fed.  628. 

Mortgage  within  four  months'  period  to 
secure  existing  deht;  present  consideration. — 
A  corporation,  subsequently  bankrupt,  bor- 
rowed money  from  a  oank  in  which  ite  offi- 
cers held  office.  The  amount  of  the  ind^ted- 
ness  was  found  to  be  largely  in  excess  of 
that  which,  by  the  statutes  of  the  State,  the 
bank  might  loan  to  one  corporation.  In- 
dividual notes  were  accepted  by  the  bank  in 
place  of  the  corporation's  obligations.  These 
being  criticised  by  the  bank  examiner,  the 
bank's  cashier  thereafter  individuaUy  in- 
dorsed such  notes,  and  thus  became  their 
guarantor,  the  consideration  being  founded 
on  the  abandonment  of  complaints  on  the 
part  of  the  examiner.  Thereafter  these  notes 
were  taken  up  by  the  cashier  who  assumed 
the  indebtedness  of  the  corporation  to  the 
bank  and  took  the  note  of  the  corporation 
to  himself,  secured  by  a  mortgage  which  he 
did  not  place  on  record  until  sliortly  before 
the  bankruptcy.  The  officers  of  the  corpora- 
tion and  the  cashier  knew  that  it  was  in- 
solvent. It  became  a  bankrupt  within  four 
months  from  the  giving  of  the  mortgage. 
Held,  that  the  cashier  by  indorsing  said  notes 
became  the  creditor  of*  the  corporation,  and 
that  the  unrecorded  mortgage  was  not  given 
by  the  corporation  nor  accepted  by  him  in 
good  faith  for  a  present  consideration,  under 
S  67-d  of  the  bankruptcy  act,  but  was  a 
voidable  preference  under  $  60-b  thereof.  Mc- 
Afee V.  Shade  (0.  C.  A.,  8th  Cir.),  26 
Am.  B.  R.  151,  185  Fed.  442. 

88.  In  re  Richards  (Ref.,  D.  C,  Sup.  Ct), 
28  Am.  B.  R.  636. 


\.  In  re  Bazemore  (D.  C,  Ala.),  26  Am. 
B.  R.  494,  189  Fed.  236;  In  re  Calhoun  Sup- 
ply Co.  (D.  C.  Ala.).  26  Am.  B.  R.  628, 
189  Fed.  537;  In  re  Buchner  (D.  C,  111.), 
29  Am.  B.  R,  179,  202  Fed.  979;  In  re  Geiver 
(D.  C,  So.  Dak.),  28  Am.  B.  R.  413,  193 
Fed.  128;  Matter  of  Fitzhugh  Hall  Amuse- 
ment Co.  (D;  C,  N.  Y.),  36  Am.  B.  R.  289, 
228  Fed.  169.  affd.  36  Am.  B.  R.  493,  230 
Fed.  811:  Matter  of  Zeis  (D.  C.  N.  Y.), 
36  Am.  B.  R.  681,  229  Fed.  472. 

86.  Act  of  1867,  §  14,  R.  S.,  §  5052. 

87.  In  re  Soudans  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  46,  113  Fed.  804;  Matter 
of  Baar  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  IL 
465,  213  Fed.  628. 

Protection  of  liens.—  It  is  the  intention  of 
the  bankruptcy  act  to  protect  all  liens, 
whether  arising  by  contract  or  by  statute, 
except  only  such  as  are  expressly  declared 
annulled  or  invalidated.  It  is  not  intended 
to  avoid  a  lien  secured  by  the  act  of  laibor 
and  preserved  and  enforced  by  legal  proceed- 
ings, especially  where  such  lien  attached  more 
than  eight  months  before  proceedings  in 
bankruptcy  were  commenced,  and  the  action 
to  foreclose  the  lien  was  commenced  long 
prior  thereto.  Tube  City  Mining  &  ^Milling 
Co.  V.  Otterson  (Ariz.  Sup.  Ct.),  35  Am. 
B.  R.  500,  146  Pac.  203. 

88.  Powell  V.  Gate  Citv  Bank  (C.  C.  A., 
8th  Cir.),  24  Am.  B.  R.  316,  178  Fed.  609; 
Hardcastle  v.  National  Clothing'  Co.  (Tenn. 
Sup.  Ct.),  38  Am.  B.  R.  719,  191  R.  .W. 
524;  Matter  of  Stone  (Ref.,  Mass.),  37  Am. 
B.  R.  138;  Lott  v.  Salsbury  (C.  C.  A.,  4th 
Cir.),  37   Am.   B.  R.  796;   Matter  of  Baar 
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question  of  good  faith.^  The  amendment  of  1910  inserted  the  words  "to  the 
extent  of  such  present  consideration  only/'  thus  preserving  the  security  which 
a  creditor  has  obtained  only  so  far  as  the  same  is  based  upon  the  original 
consideration.^*  A  mortgage  given  to  secure  indorsers  upon  the  bankrupt's 
notes  is  for  a  present  consideration  under  this  clause,  since  such  indorsers 
hecame  creditors  contingently  at  the  time  of  their  indorsement.®^  As  will 
soon  be  seen,  bona  fides  is  not  material  where  the  lien  is  through  legal  proceed- 
ings. The  universal  recognition  of  the  rule  of  law  here  phrased  into  the  statute 
results  in  cases  construing  it  being  rare,  perhaps  unnecessary. 

c.  Jurisdiction  of  bankruptcy  court  to  determine  validity  of  lien. —  One  who, 

prior  to  the  filing  of  a  petition  in  bankruptcy,  has  acquired  by  other  means 
than  the  l^al  proceedings  specified  in  §  67,  c  and  /,  a  lien  upon  the  prop- 
erty of  a  party  subsequently  adjudged  bankrupt,  is  an  adverse  claimant,  and 
is  entitled  to  the  rights  and  privileges  of  such  claimant,  to  the  same  extent  as 
one  who  has  acquired  a  claim  of  title  to  property  from  such  a  party.®*  A 
bankruptcy  court  has  no  authority  or  jurisdiction  in  the  absence  of  lawful 
possession  of  the  property  by  its  oSicers  to  draw  to  itself  and  determine  in  a 
summary  proceeding  the  adverse  claim  of  one  claiming  for  his  own  benefit 
a  lien  upon  or  title  to  property  of  the  bankrupt  which  was  created,  or  is 
claimed  to  have  been  created,  otherwise  than  by  the  legal  proceeding  specified 
in  subsections  c  and  /  of  this  section  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy.®*    A  lienholder  may  establish  his  lien  in  any  court  having  jurisdic- 


90.  Compare  subs.  2;  In  re  Soudans  Mfg. 
Co.    (C.  C.  A.,  7th  Cir.),  8  Am.  B.   R.  45, 

•113  Fed.  804;  In  re  Durham   (D.  C,  Md.), 
8  Am.  B.   R.  115,   114  Fed.   750. 

91.  In  re  Foster  (D.  C,  Vt.),  25  Am.  B. 
R.  96,  181  Fed.  703. 

92.  In  re  Farmers'  Supply  Co.  (D.  C, 
Ohio).  22  Am.  B.  R.  460.  170  Fed.  502. 

93.  American  Trust  &  Savings  Bank  v. 
Ruppe  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  R. 
621,  237  Fed.  681;  In  re  Rathman  (C.  C. 
A.,  8th  Cir.),  25  Am.  B.  R  246,  183  Fed.  913; 
Stone-Ordean-Wells  Co.  v.  Mark  (C.  €.  A., 
8th  Cir.),  35  Am.  B.  R.  663,  227  Fed.  975; 
In  re  Shea  (D.  C,  Ky.),  31  Am.  B.  R.  697, 
211  Fed.  365,  369;  Jaquith  v.  Rowley,  188  U. 
S.  620,  621,  625,  626,  47  L.  Ed.  620,  23  Sup. 
Ct.  369;  Harris  v.  First  National  Bank,  216 
U.  &  382,  23  Am.  B.  R.  632,  54  L.  Ed.  528, 
30  Sup.  €t.  296;  In  re  McMahon  (C.  C.  A., 
6th  Cir.),  17  Am,  B.  R.  530,  147  Fed.  684; 
Frank  v.  Vollkommer,  205  U.  S.  521,  17  Am. 

B.  R.  806,  51  L.  Ed.  911,  27  Sup.  Ct.  596; 
Carling  v.  Seymour  Lhr.  Co.  (C.  C.  A.,  5th 
Cir.),  8  Am. 'B.  R.  29,  113  Fed.  483;  In  re 
Silherhom  (D.  C,  111.),  5  Am.  B.  R.  568, 
105  Fed.  899.  See  also  Ajn.  Bankr.  Dig.  § 
469. 

94.  In  re  Rathman  (0.  C.  A.,  8th  Cir. ) ,  25 
Am.  B.  R.  246,  183  Fed.  913,  925-927,   106 

C.  C.  A.  253,  265-267;  First  National  Bank 
V.  Title  &  Trust  (V)..  198  U.  S.  280,  281,' 282, 
14  Am.  B.  R.  102,  49  L.  Ed.  1051,  25  Sup. 
Ct.  693;  Louisville  Trust  Co.  v.  Comingor, 
184  r.  S.  18.  25,  7  Am.  B.  R.  421,  46  L.  Ed. 
413,  22  Sup.  Ct.  293;  Murphy  v.  John  Hof- 
man  Co.,  211  U.  S.  562,  560,  670,  21  Am. 
B.  R.  487,  53  L.  Ed.  327,  29  Sup.  Ct.  154; 


Tripp  v.  Mitschrich  (C.  C.  A.,  8th  Cir.),  31 
Am.  B.  R,  662,  211  Fed.  424,  426,  128  C.  C. 
A.  96,  98.  In  the  case  of  American  Trust  & 
Savings  Bank  v.  Ruppe  (C.  C.  A.,  8th  Cir.), 
38  Am.  B.  R.  621,  237  Fe<l.  581,  it  appeared 
that  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy  a  bank  had  a  lien  upon  the 
mortgaged  property  which  had  been  created 
prior  to  that  time  without  suits  or  legal 
proceedings  and  had  the  possession  of  the 
mortgaged  property.  The  action  in  replevin 
did  not  create  the  lien  of  the  bank.  That 
lien  was  created  in  May,  1914,  by  the  ac£  of 
the  parties  to  the  mortgage  and*the  laws  of 
the  State  of  New  Mexico,  the  petition  in 
bankruptcy^ being  filed  in  October,  11114.  Ihe 
bank  was  adverse  claimant  in  possession 
when  the  petition  for  the  adjudication  in 
bankruptcy  'was  filed.  Neither  the  bank- 
ruptcy court  nor  any  of  its  oflficers  ever  ac- 
'quired  any  possession  of  the  mortgaged  prop- 
erty or  of  its  proceeds.  It  was  held  that 
the  bank  had  the  right  to  the  trial  of  its 
claim  in  a  plenary  action  according  to  the 
course  of  the  common  law,  or  in  a  suit  in 
equity  according  to  the  rules  and  principles 
of  equity  jurisprudence,  and  the  bankruptcy 
court  was  without  authority  or  jurisdiction 
in  the  absence  of  the  consent  of  the  bank 
to  adjudge  in  a  summary  proceeding  either 
the  validity  or  the  extent  of  its  claim. 

Jurisdiction  of  Bankruptcy  Court. —  Al- 
though under  section  67 -d  of  the  bankruptcy 
act,  valid  liens  are  protected  and  preserved 
in  bankruptcy,  the  holder  of  a  mortga^fe  or  a 
security  aee^  takes  his  security  subject  to 
the  chance  that  proceedings  in  bankruptcy 
may  be  instituted  and  that  the  property  held 
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tion;^  although  if  the  property  is  in  possession  of  the  court  the  bankruptcy 
court  has  jurisdiction,"^  and  under  certain  conditions  may  proceed  summarily 
as  to  such  property.^ 

d.  Miscellaneous  valid  liens. —  The  rule  seems  to  be  that  where  the  lien  does 
not  contravene  the  bankruptcy  law,  and  is  recognized  by  the  State  law,  it 
will  be  preser\'ed.®®  Likewise,  a  vendor's  lien  on  land  will  be  valid  against 
a  trustee  in  bankruptcy  and  courts  of  bankruptcy  will  recognize  and  give 
effect  to  such  a  lien  provided  for  by  the  statutes  of  a  State,  in  the  absence  of 
some  act  of  the  vendor  or  claimant  inconsistent  with  the  purpose  of  claiming 
a  lien  or  with  its  continued  existence.®®  And  liens  for  the  wages  of  employees 
under  a  State  law  are  not  to  be  affected  by  the  act,  and  such  liens  are  to  be 
given  full  force  and  effect,  although  such  wages  are  entitled  to  priority  of 
payment  under  §  64-b  (5)  ;  where  such  liens  exist  they  must  be  recognized 
and  satisfied  in  full  out  of  the  proceeds  of  the  property  to  which  they  attach, 
without  regard  to  the  priority  of  other  claims  which  precede  them  under 
the  terms  of  such  §  64-b.^^     A  Hen  created  by  a  verbal  agreement,  made 


by  him  as  seoiirity  may  be  suDject  to  become 
administered  bv  the  bankruptcy  court.  Cohen 
V.  Nixon  &  Wright  (D.  C./Ga.),  37  Am. 
B.  K.  646. 

96.  Matter  of  Hosmer  (D.  C,  la.).  37  Am. 
B.  R.  484,  233  Fed.  318. 

96.  BrowTi  Bros.  Co.  v.  Smith  Bros.  Co. 
(D.  C,  La.),  37  Am.  B.  R.  30,  231  Fed.  475. 
holding  that  tlie  proper  and  most  convenient 
method  of  claiming  a  lien  on  property  in  the 
possession  of  the  bankruptcy  court  is  by 
ancillary  bill  filed  in  the  bankruptcy  proceed- 
ings, and  not  by  a  separate  plenary  suit. 

97.  See  discussion  under  §  23-b,  ante, 
heading  "  Summary  jurisdiction.*^ 

98.  Davis  v.  Billings  (Pa.  Sup.  Ct.),  38 
Am.  B.  R.  9-57,  99  Atl.  163;  Kemp  Lumber 
Co.  V.  Howard  (C.  C.  A.,  8th  Cir.),  38  Am. 
B.  R.  608,  237  Fed.  574:  Matter  of  Mosslex 
Co.  (C.  C.  A.,  7th  Cir.),  38  Am.  B.  R.  604; 
Preetorius  v.  Anderson  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  93;  Matter  of  Cutler  &  John 
(D.  C,  No.  Car.),  36  Am.  B.  R.  420,  228 
Fed.  771;  Cullen  v.  Armstrong  (D.  C.  Md.), 
33  Am.  B.  R.  735,  209  Fed.  704 ;  In  re  Lowen- 
sohn  (D.  C,  N.  Y.),  4  Am.  B.  R.  79,  100 
Fed.  776;  In  re  Alverson  Bros.  (Ref..  So. 
Car.),  5  Am.  B.  R.  855;  In  re  Bvrne  (D.  C.> 
Iowa),  3  Am.  B.  R.  268,  97  Fed.'  762;  In  re 
Gerrv  (D.  C,  Pa.),  7  Am.  B.  R.  459,  461, 
112  Fed.  957,  959;  In  re  West  Norfolk  Lum- 
ber Co.  (D.  C,  Va.),  7  Am.  B.  R.  648,  112 
Fed.  759;  MeNair  v.  McTntvre  (C.  C.  A.,  4th 
Cir.),  7  Am.  B.  R  638,  113  Fed.  113;  Evans 
v.  Rounsaville  (Sup.  Ct.,  Ga.),  8  Am.  B.  R. 
236,  115  Ga.  684;  In  re  Hersey  (D.  C,  Iowa), 
22  Am.  B.  R.  863,  171  Fed.  *998;  Harvey  v. 
Smith  (Sup.  Ct.,  Mass.),  7  Am.  B.  R.  497; 
In  re  Standard  Laundry  Co.  (C.  C.  A.,  9th 
Cir.),  8  Am.  B.  R.  538,  116  Fed.  476;  In  re 
Klapholz  (D.  C,  Pa.),  7  Am.  B.  R.  703,  113 
Fed.  1,002;  Clark  v.  Iselin,  21  Wall.  360; 
In  re  Hutto,  Fed.  Cas.  6,960;  In  re  N.  Y. 
Mail,  etc.,  Co.,  Fed.  Cas.  10.209;  In  re  Dunk- 
erson,  Fed.  Cas.  4,156;  Gardner  v.  Cook,  Fed. 
Cas.  5,226. 


Under  the  Mississippi  statute,  giving  vend- 
ors of  personal  property  a  lien  for  the  pur- 
chase money,  the  assignee  of  a  note  given  for 
the  balance  of  the  purchase  price  of  personal 
property  has  a  lien  which  is  not  affected  by 
the  baidcruptcy  act,  within  the  meaning  of 
section  67-d,  although  acquired  within  four 
months  of  the  filing  of  a  petition  against  the 
assignor.  Norris  v.  Trenholm  (C.  C.  A..  5th 
Cir.),  31  Am.  B.  R.  353,  209  Fed.  827. 

99.  Vendor's  lien. —  Under  the  Idaho  Re-' 
vised  Codes,  sections  3441  and  3443,  and  Uie 
bankruptcy  act,  a  vendor  of  land  to  a  bank- 
rupt has  a  lien  thereon,  as  against  the  trustee 
in  bankruptcy,  and  he  is  not  guilty  of  laches 
in  waiting  until  after  the  filing  of*  a  petition 
in  bankruptcy  against  the  vendee  before  as- 
serting his  venaor*s  lien.  Matter  of  Lane 
Lumber  Co.  (C.  C.  A.,  9th  Cir.),  33  Am.  B. 
R.  491,  217  F^d.  550. 

100.  In  re  McDavid  Lumber  Co.  (D.  C, 
Fla.),  27  Am.  B.  R.  39,  190  Fed.  97. 

Liens  of  employees  tinder  State  Law. —  In 
the  case  of  In  re  Yoke  Vitrified  Brick  l*o. 
(D.  C,  Kan.),  25  Am.  B.  R.  18,  180  Fed.  235. 
the  court  said :  *'  \Mien  viewed  in  this  light, 
it  readily  appears  if  the  only  prior  right  of 
payment  provided  for  in  section  64-b  of  the 
bankruptcy  Act  had  been  debts  owing  to  any 
person  who  by  the  laws  of  the  State  are  en- 
titled to  priority  of  payment,  and  the  State 
statute  should  receive  the  construction  above 
conceded,  such  provision  in  the  act  would 
not  have  affected  the  rights  of  a  lienholder 
who  received  his  lien  after  the  State  statute 
had  become  a  law  of  the  State.  But  .such  are 
not  the  terms  of  the  Bankrupt<?y  Act.  In- 
stead of  claimants  here  demanding  priority 
of  payment  of  their  claims  under  the  State 
law  in  question,  receiving  their  demands,  as 
conunanded  by  the  terms  of  the  statute., 
*  from  the  money  thereof  which  shall  first 
come  into  the  hands  of  such  receiver  or  as- 
signee' (in  this  case,  trustee),  the  proiisions 
of  the  Bankruptcy  Act  are  such  that  four 
classes   of  claimants   rnint    bo  first   paid   in 
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iu    good    faith    and    with    the    knowledge    of    the    bankrupt's    creditors,    is 
valid.^^^ 

e.  Mechanics'  liens. —  Here  there  was  some  question  under  the  former  law.^^ 
There  is  none  under  the  present.  ^**^  Such  a  lien  is  not  one  through  legal 
proceedings/^  and,  unless  so,  cannot  be  attiacked,  save  for  intention  to  hinder, 
delay,  or  defraud,  an  element  not  likely  to  appear  in  liens  of  this  class. ^^^ 
It  seems  even  that  such  a  lien  may  be  perfected  after  bankruptcy. ^^  A 
mechanic's  lien  is  not  lost  by  the  adjudication  of  bankruptcy,  even  though  the 
lien  did  not  attach  until  notice,  and  the  notice  was  filed  within  four  months 
preceding  the  bankruptcy  adjudication. ^^^  Being  liens  created  by  statute, 
without  the  necessity  of  legal  proceedings  or  judicial  process,  they  are  not 
ordinarily  dissolved  by  an  adjudication  in^  bankruptcy  within  four  months 
after  they  are  acquired.^®®  A  materialman's  lien  may  be  asserted  whether  the 
owner  of  the  property  against  which  it  is  claimed  was  solvent  or.  insolvent 
at  the  time  it  was  filed.^^  A  laborer's  or  materialman's  lien  for  labor  per- 
formed for,  or  materials  furnished  to,  a  subcontractor  is  not  affected  bv  the 
bankruptcy  of  the  subcontractor. ^^^    In  determining  the  validity  of  such  liens 


full  before  one  claiming:  priority  of  payment 
of  hiR  demand  under  the  State  law  may  be 
paid  anything,  and  of  the  four  cl asses  of  de- 
mands entitled  to  be  so  paid  in  preference  to 
one  claiming  priority  of  payment  imder  the 
State  law  are  such  demands  as  filing  fees, 
and  certain  costs  of  administration  not  going 
to  the  preservation  of  the  estate,  and  which 
do  not  protect  or  further  the  interest  of  the 
lienholder,  and  which  for  this  reason,  as 
against  his'  rights,  cannot  be  ordered  paid  out 
of  the  estate  on  which  his  lien  holds  against 
his  consent.  It  therefore  follows,  of  necessity, 
if  such  demands  must  be  paid  before  one  de- 
manding priority  of  payment  under  the  laws 
of  the  State  can  be  paid,  and  as  such  prior 
demands,  which  by  the  very  terms  of  the  act 
itself  must  be  first  paid,  cannot  be  enforcetl 
against  the  rights  of  a  valid  lienholder,  to  en- 
force the  rights  of  petitioners  in  accordance 
with  the  statute  of  the  State,  as  it  is  con- 
tended by  them  should  be  done,  would  operate 
to  affect  the  fixed  liens  thereon,  and  thus  con- 
travene the  express  provision  "of  section  67 -d 
of  the  Bankruptcy  Act." 

101.  Goodnough  Mercantile  &  •Stock  Co.  v. 
Galloway  (D.  €.,  Oregon),  19  Am.  B.  R.  244, 
136  Fed.  504,  holding  that  a  lien  on  certain 
logs  and  luml>er,  created  anterior  to  the  four 
months'  period  to  receive  money  advanced  for 
loibor  and  supplies,  is  valid. 

1(M8.  In  re  Dey,  Fed.  Cas.  3,871:  In  re 
Coulter,  Fed.  Cas.  3,276;  Sabin  v.  Connor, 
Fed.  Cas.  12,197;  In  re  Cook,  Fed.  Cas.  3,151. 

108.  In  re  Kerin-Dennis  (€.  C.  A..  7th 
Cir.),  2  Am.  B.  R.  402,  95  Fed.  166,  affg. 
8.  c,  2  Am.  B.  R.  218.  94  Fe<i.  818;  In  re 
Emslie  (C.  C.  A.,  2d  Cir.),  4  Am.  B.  R.  126, 
102  Fed.  291,  revg.  s.  c,  3  Am.  B.  R.  282, 
97  Fed.  929;  In  re  Coe-Powers  Co.  (U.  \  A., 
6th  Cir.).  6  Am.  B.  R.  1,  109  Fed.  550;  In  re 
Beck  Prov.  Co.,  2  N.  B.  N.  Rep.  532.  See 
cases  digested  in  Am.  Bankr.  Dig.  §  445. 

104.  Howard  v.  Cunliff  (Ct.  App.,  Mo.),  10 
Am.  B.  R.  71,  69  S.  W.  737:  In  re  Emslie 
(C  C.  A.,  2d  Cir.) ,  4  Am.  B.  R.  126,  102  Fed. 


292;  Fairlamb  v.  Smedlev  Const.  Co.,  22  Am. 
B.  R.  824,  36  Pa.  Super.  Ct.  17;  Tube  City 
Mining  &  Milling  Co.  v.  Otterson  (Ariz.  Sup. 
Ct. ) ,  35  Am.  B.  R.  500,  146  Pac.  203,  holding 
that  a  lien,  under  a  State  statute  for  labor 
performed  and  material  furnished  is"  not  a 
"  lien  obtained  through  legal  proceedings " 
even  though  it  was  necessary  to  file  a  claim 
and  initiate  the  prosecution  of  a  suit  to  pre- 
serve and  enforce  it;  Kemp  Lumfber  Co.  v. 
Howard  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  R. 
608,  237  Fed.  574.. 

105.  In  re  Kytp  (D.  C,  Pa.),  25  Am.  B. 
R.  337,  1»2  Fed.  166. 

106.  In  re  Houston  (Ref.,  N.  Y.),  7  Am. 
B.  R.  92;  Moreau  Lumber  Co.  v.  Johnson 
(Sup.  Ct.,  N.  Dak.),  33  Am,  B.  R.  717,  150 
N.  W.  563. 

107.  In  re  Emslie  (C.  C.  A.,  2d  Cir.),  4 
Am.  B.  R.  126,  102  Fed.  292;  Hildreth  Gran- 
ite Co.  V.  VVatervelt  (N.  Y.,  App.  Div.),  31 
Am.  B.  R.  703,  161  >.  V.  App.  Div.  420,  146 
N.  Y.  Supp.  449. 

108.  Kemp  Lumber  Co.  v.  Howard  (C.  C 
A.,  8th  Cir. ) ,  38  Am.  B.  R.  608,  237  Fed.  574. 

109.  Llovd  V.  Sickler  (Wash.  Sup.  Ct.),  38 
Am.  B.  R.  785,  162  Pac.  979. 

110.  Crane  Co.  v.  Smythe,  11  Am.  B.  R. 
747,  94  N.  Y.  App.  Div.  .53,  87  N.  Y.  Supp. 
917;  Kane  Co.  v.  Kinnev,  9  Am.  B.  R.  778, 
note,  174  N.  Y.  69,  66*^  N.  E.  619;  In  re 
Cramond  (D.  C,  N.  Y.),  17  Am.  B.  R.  22, 
145  Fed.  966;  Matter  of  Grissler  (C  C.  A., 
2d  Cir.),  13  Am.  B.  R.  508,  136  Fed.  754, 
holding  that  where  a  mechanic's  lien  has 
been  perfected  as  provided  by  a  State  statute, 
an  action  to  enforce  it  will  not  be  staved  bv 
the  bankruptcy  court;  Fehling  v.  Goings,  13 
Am.  B.  R.  154,  67  N.  J.  Eq.  375. 

Money  due  under  building  contract. —  In 
the  case  of  Matter  of  Roeber  (C.  C.  A.,  2d 
Cir.),  9  Am.  B.  R.  303,  121  Fed.  449,  revg. 
9  Am.  B.  R.  778,  121  Fed.  444,  it  was  held 
that  a  trustee  in  bankruptcy  takes  title 
to  the  money  due  to  a  bankrupt  under  a 
building    contract,    free    from    the    liens    of 
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the  law  of  the  State  will  control."*  A  mechanic's  lien,  defective  upon  its  face, 
is  not  entitled  to  priority  of  payment  in  the  distribution  of  the  funds. ^^  A 
failure  to  file  a  notice  of  lien  as  required  by  the  statute,  or  otherwise  to  comply 
with  the  statute,  aifects  the  validity  of  the  lien  and  it  is  not  enforceable  as 
such.^^  Akin  to  mechanics'  liens  are  all  liens  which  exist  by,  or  whose 
priority  rests  on,  special  statutes."* 

f.  Landlords'  liens. —  At  common  law,  before  distraint,  the  landlord  has  no 
lien  on  any  particular  portion  of  the  goods  of  his  tenant,  and  is  only  an 
ordinary  creditor^  except  that  he  has  the  right  of  distress  by  reason  of  which 
he  may  place  himself  in  a  better  position.**'  In  some  States  a  landlord  is 
given  a  statutory  lien,  either  after  or  before  distraint  for  rent.  Such  statu- 
tory liens  must  be  treated  as  having  been  given  in  good  faith  and  independ- 
ently of  the  bankruptcy  act,  and  are  not  affected  by  such  act.***  A  landlord's 
statutory  lien  for  rent  is  entitled  to  priority  of  payment  over  the  claims  of 
general  creditors,"'  and  will  attach  to  such  portion  of  the  bankrupt  tenant's 
property  and  will  accrue  as  to  such  portion  of  the  unpaid  rent,  as  may  be 
^prescribed  by  the  statute  creating  the  lien.**®  The  requirements  of  the  State 
statute  must  be  strictly  observed  or  the  lien  will  not  be  recognized.***     Tf  dis- 


aiilicontractors  for  labor  and  materials  fur- 
nished for  the  building,  although  the  notices 
of  lions  were  filed  pursuant  to  the  statute, 
but  aft<'r  the  contractor  had  filed  his  petition 
in  bankruptcy. 

111.  Morgan  v.  First  Nat.  Bank  (O  C.  A., 
4th  Cir.),  16  Am.  B.  R.  639,  145  Fed.  466. 

Validity  under  Washington  code. —  Peti- 
tioner contracted  with  the  bankrupt  to  fur- 
nish lalK)r  and  materialfC  for  putting  in  cer- 
tain chain  and  railing  for  the  bankrupt. 
While  this  work  was  in  progress  the  bank- 
rupt contracted  with  another  to  furnish 
labor  and  materials  for  the  constniction  of 
tables.  The  latter  contractor  not  having  the 
materials,  the  bankrupt  agreed  with  the  peti- 
tioner that,  if  he  would  fumi.sh  the  materials 
he  would  pay  him  direct  therefor.  Petitioner 
so  furnished  the  materials  and  subsequently 
filed  a  lien  under  sections  1154  and  1155' of 
Rem.  &  Bal.  Code  of  Washington,  upon  the 
several  articles  as  constructed  under  one  con- 
tract. Fields  that  the  lien  cannot  be  sustained, 
as  the  labor  and  material  was  furnished 
under  two  distinct  contracts.  Matter  of 
fihuti-  and  Wife  (D.  C.  Wash.),  37  Am.  B. 
R.  554.  233  Fed.  544. 

112.  In  re  Miner's  Brewing  Co.  ( D.  C 
Pa.),  20  Am.  B.  R,  717.  162  Fed.  327. 

113.  In  re  Cramond  (D.  C,  N.  Y.),  17  Am. 
B.  R.  22,  145  Fed.  966. 

Failure  to  perfect. —  Before  a  creditor  can 
claim  a  lien  given  by  a  State  statute  be  must 
comply  with  the  statute  and  perfect  his  lien. 
It  is  (mly  after  so  perfected  that  the  lien  is 
protected  by  a  court  of  bankruptcy  or  any 
other  court.  In  re  Franklin  (D.  C  N.  (Jar.), 
18  Am.  B.  R.  218.  220,  151  Fed.  642. 

Verbal  notice  of  lien. —  \^Tiere  the  statute 
of  a  State  requires  that  a  person  claiming 
a  lien  on  property  shall  **  notify  '*  the  owner 
of  his  claim,  a  verbal  notice  to  the  owner  is 
a  sufficient  notice  upon  which  to  predicate 


a  lien  and  base  a  claim  of  priority  over  sub- 
sequent lienholders  on  real  estate  which  was 
formerly  owned  by  a  bankrupt  and  sold  by 
his  trustee.  In  re  Boner  (D.  C,  Ohio).  26 
Am.  B.  R.  321,  189  Fed.  03. 

114.  For  instance,  in  cases  like  In  re  Mat- 
thews (D.  €.,  Ark.),  6  Am.  B.  R.  96.  109 
Fed.  603;  In  re  Gosch  (D.  C.  Oa,),  9  Am. 
B.  R.  613,  121  Fed.  604.  But  see  In  re 
Fall  City  Shirt  Co.  (D.  C,  Ky.),  3  Am.  B. 
R.  437,  98  Fed.  592. 

115.  Henderson  v.  Maver,  226  IT.  S.  631, 
28  Am.  B.  R.  387,  56  L.  Ed.  1233,  32  Sup. 
Ct.  690. 

116.  Courtney  y.  Fidelity  Trust  Oo.  (C.  C. 
A.,  6th  Cir.),  33  Am.  B.  R.  400,  219  Fed.  67. 

117.  In  re  V.  D.  Ij.  Co.  t'D.  C.  Ga.),  23 
Am.  B.  R.  643,  175  Fed.  635;  In  re  Hums 
(D.  C,  Oa.).  23  Am.-B.  R.  640,  175  Fed.  633; 
Matter  of  Southern  Hardware  &  Supply  Co. 
(D.  C,  Ala.), "32  Am.  B.  R.  92,  210  Fed.  381. 
citing  Collier's  on  Bankruptcy  (9th  Ed.) ,  945. 
See  cases  digested  in  Am.  Bankr.  Dig.  iJ  449. 

118.  Under  the  statute  of  Louisiana,  giv- 
ing a  landlord  a  lien  for  rent  and  providing 
that  in  case  of  the  failure  or  death  of  a 
lessee  of  a  building  used  wholly  or  in  part 
for  mercantile  purposes,  the  right  so  gfiven 
"  shall  not  extend  *  *  *  in  such  a  way  as 
to  receive  rent  for  a'  term  of  more  than  one 
year  after  such  failure  or  death.*'  a  lease, 
having  more  than  a  year  to  run  at  the  date 
of  the  bankruptcy  of  the  lessee,  mercantile 
company,  gave  the  landlord  a  lien  for  the  ac- 
crued rent  and  for  the  rent  for  one  year 
after  the  bankruptcy,  and  said  lien  is  saved 
by  section  67-d  of  the  Bankruntcy  Atjt.  from 
being  affected  by  the  act.  Fudickar  P.  Glenn 
(C.  C.  A.,  5th  Cir.),  38  Am.  B.  R.  237,  237 
Fed.  808. 

119.  Marshall  y.  Knox,  16  Wall.  561:  In 
re  Mclntire   (D.  C,  W.  Va.).  16  'Am.  B.  R. 
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traint  is  necessary  and  lias  not  been  resorted  to,  there  is  no  lien.*^  But  it 
has  been  held  that  the  lien  was  valid  though  it  did  not  attach  by  the  levy  of 
a  distress  warrant  until  two  days  before  the  filing  of  a  petition  in  bankruptcy 
against  the  tenant"^  Where  a  lien  is  given  for  the  "  current  contract  year/' 
the  landlord  may  enforce  such  lien  against  the  trustee  for  rent  due  after  the 
adjudication  of  the  tenant,  and  for  the  remainder  of  such  year.^^  Where  a 
landlord's  lien  is  not  recognized  by  statute,  a  lien  under  a  distress  warrant 
is  avoided  by  subsection  f}^  But  where  a  statute  gives  a  general  lien  to  a 
landlord  on  the  property  of  his  tenant,  which  dat^s  from  and  is  enforceable 
by  a  levy  of  a  distress  warrant,  such  lien  is  not  one  created  by  a  judgment 
nor  "  obtained  through  legal  proceedings/'  so  as  to  be  void  under  subsection  f}^ 
Under  such  a  statute  the  landlord's  lien  takes  effect  as  of  the  date  of  the  lew 

• 

of  the  distress  warrant,  and  all  liens  antedating  the  levy,  including  that  of 
the  trustee  based  on  the  adjudication  in  bankruptcy  of  the  tenant  in  favor  of 
general  creditors,  are  superior  to  that  of  the  Inndlord.^*^     Even  where  such 


80,  142  Fed.  693;  Preetorius  v.  Anderson 
(C.  C.  A..  6th  Cir.) ,  38  Am.  B.  R.  93. 

Lien  under  unrecorded  lease  of  real  estate. 
— A  lease  of  real  estate  in  the  State  of  Rhode 
Island;  containing  a  reservation  of  personal 
property  on  the  premises  as  security  for  rent 
to  litK^onie  due,  need  not  be  recorded  in  order 
to  render  the  lien  valid.  Hence,  the  tnistee 
in  bankruptcy  of  the  lessee  is  not  ontitletl 
under  section  47a  (2)  of  the  Bankruptcy  Act, 
as  amended*  in  1910,  to  the  personal  property 
in  question,  although  the  lease  was  not  re- 
coraed  until  within  four  months  of  bank- 
ruptcy. Dellinger  v.  Waite  Thresher  Co.  (C. 
C.  A.,  Ist  Cir.),  35  Am.  B.  R.  802,  228  Fed. 
606. 

lao.  In  re  Ruppel  (D.  C.  Pa.),  3  Am.  B. 
R.  233,  97  Fed.  778;  In  re  Baylev  (Ref., 
Pa.),  22  Am.  B.  R.  249;  In  re  German  (Ref., 
Pa.),  2  Am.  B.  R.  170;  Matter  of  Printograph 
Sales  Co.  (D.  C,  Pa.),  31  Am.  B.  R.  539, 
210  Fed.  567. 

Under  the  Maryland  statute  a  landlord 
who  fails  to  exercise  his  right  to  distrain 
before  insolvency  proceedings  are  begun  has 
no  right  to  preferential  payment.  In  re 
Chaudron  &  Peyton  (D.  C,  Md.),  24  Am. 
B.  R.  811,  820,  180  Fed.  841. 

181.  In  re  Robinson  k  Smith  (C.  C.  A.,  7th 
Cir.) .  18  Am.  B.  R.  603:  154  Fed.  343. 

122.  Martin  v.  Orgain  (C.  C.  A.,  5th  Cir.). 
23  Am.  B.  R.  454,  174  Fed.  772,  arising 
under  Texas  8tats.,  Art.  3,251;  In  re  Meyer 
&  Bleuler  (D.  C,  La.),  28  Am.  B.  R.  17. 
195  Fed.  653,  arising  under  Louisiana  Civil 
Code,  Art.  2,705;  Matter  of  Southern  Hard- 
ware, etc.,  Co.  (D.  C,  Ala.).  32  Am.  B.  R. 
92,  210  Fed.  381,  citing  Collier  on  Bank- 
ruptcy (9th  YA.),  946. 

123.  In  re  Doiighertv  (D.  C,  Ga.),  6  Am. 
B.  R.  457.  109  Fed.  480. 

Landlord's  lien  under  Illinois  statute. — The 
lien  of  a  landlord  upon  the  property  of  a 
tenant  for  unpaid  rent,  acquired  under  the 
Illinois  statute  by  the  levy  of  a  distress  war- 
rant within  four  months  of  the  bankruptcy 
of  the  tenant,  is  null  and  void  under  section 


67-f  of  the  Bankruptcy  Act,  except  as  to 
"  crops  grown  or  growing "  upon  the  prem- 
ises. Matter  of  United  Motor  Co.  (C.  C.  A., 
7th  Cir.),  33  Am.  B.  R.  694,  220  Fed.  772. 
184.  Matter  of  Mossier  Co.  (C.  C.  A.,  7th 
Cir.),  38  Am.  B.  R.  604;  In  re  West  Side 
Paper  to.  (C.  C.  A.,  3d  Cir.),  20  Am.  B.  R. 
660,  169  Fed.  241. 

Under  section  2795  of  the  Georgia  Code, 
providing  that  landlords  shall  have  a  general 
lien  on  the  property  of  the  tenant  liable  to 
levy  and  sale  which  dates  from  the  levy  of 
the  distress  warrant  to  enforce  the  same,  the 
landlord  has  a  right  to  a  statutory  lien  from 
the  beginning  of  the  tenancy;  and  the  lien 
is  not  cr*»ated  by  a  judgment  nor  "  obtained 
through  legal  proceedings,"  so  as  to  be  void 
under  section  67f  of  the  Bankruptcy  Act,  even 
though  it  was  enforced  and  attached  by  the 
levy  of  a  distress  warrant  within  four  months 
of  the  lessee's  bankruptcy.  Henderson  v. 
Mayer,  225  U.  S.  631,  28  Am.  B.  R.  387, 
56  L  Ed,  1233,  32  Sup.  Ct.  699. 

125.  Preetorius  v.  Anderson  (C.  C.  A..  5th 
Cir. ) ,  38  Am.  B.  R.  93. 

Landlord's  lien  invalid  as  against  trustee. — 
In  the  case  of  Southern  Railwav  Co.  v. 
Wilder  (C.  C.  A.,  5th  Cir.).  36  AJn.  B.  R. 
747,  231  Fed.  933.  the  court  had  occasion  to 
consider  the  lien  of  the  landlord  as  opposed 
to  the  trustee's  lien  in  favor  of  general  cred- 
itors given  under  the  bankruptcy  law,  and 
stated  as  follows:  "Under  Civ.  Code  Ga. 
1895,  §  2787,  establishing  liens  in  favor  of 
landlords,  section  3124,  empowering  them  to 
distrain  for  rent  as  soon  as  the  same  is  due, 
and  section  279i6,  giving  them  a  general  lien 
on  the  property  of  the  tenant  liable  to  levy 
and  sale,  which  dates  from  the  levy  of  the 
distress  warrant  to  enforce  the  same,  the  lien 
of  the  landlord  for  rent  prior  to  distress  is 
inchoate,  and  covers  no  specific  property,  and 
gives  no  priority  over  the  lien  given  to  the 
trustee  in  bankruptcy  by  §  47a  (2)  of  the 
Bankruptcy  Act,  as  amended  by  the  Act  of 
1910." 
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own  funds  or  property ;  as  where  a  trustee  of  a  fund  uses  the  same  in  his  own 
business  and  subsequently  becomes  bankrupt,  the  trustee,  standing  in  the 
shoes  of  the  bankrupt,  and  possessed  only  of  his  rights  in  respect  to  such  fund, 
must  recognize  the  lien  of  his  bankrupt's  beneficiary,  and  satisfy  such  lien  out 
of  the  proceeds  of  the  sale  of  the  property  purchased  in  whole  or  in  part  by 
the  trust  fund.^^  And  the  same  principle  will  require  the  trustee  of  a  bank 
which  has  become  bankrupt  to  satisfy,  out  of  the  assets  of  the  bank,  a  lien 
of  a  depositor  whose  deposit  was  received  while  the  bank  was  insolvent  and 
wrongfully  mingled  with  its  own  funds."^  A  deposit  of  town  funds  with  a 
bank  without  agreement  that  such  funds  shall  be  kept  separate  from  other 
funds  used  by  the  banker  in  his  business,  does  not  create  a  lien  upon  the  funds 
of  the  banker  in  the  hands  of  his  trustee  in  bankruptcy,  to  the  extent  of  the 
deposit,  unless  the  town  funds  can  be  identified.  ^*^  If  a  trust  fund  which 
has  been  mingled  and  used  in  the  bankrupt's  general  business  for  a  consider- 
able time,  may  have  been  used  in  the  payment  of  losses,  debts  and  expenses, 
and  is  not  shown  to  have  materially  increased  the  assets  which  came  into  the 
trustee's  possession,  a  lien  does  not  exist  against  the  general  body  of  the  assets 
received  by  the  bankrupt's  trustee.^*" 

j.  lien  of  pledgee. —  The  lien  of  a  pledgee  is  not  only  recognized,  but  is 
unimpaired,  and  he  has  the  right  to  retain  the  property  until  it  is  released 
by  a  payment  of  his  claim.^**  The  validity  of  a  contract  of  pledge  must  be 
decided  by  the  law  of  the  State  where  made.^**^  Generally  speaking,  and  under 
the  laws  of  most  of  the  States,  there  must  be  a  delivery  of  the  possession  of 


140.  Smith  v.  Township  of  Au  Ores  ( C.  C 
A.,  8th  Cir.),  17  Am.  B.  R.  746,  150  Fed.  257; 
In  re  Tafft,  13  Am.  B.  R.  417,  133  Fed.  611. 

141.  Smith  V.  Mottley  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  863,  150  Fed.  268;  Clark  v. 
Iselin,  21  Wall.  360. 

Mingling  property  of  another  with  own; 
misappropriation  of  deposits  by  bank. —  A 
bank  received  cash  on  deposit  and  certain  se- 
curities for  collection  which  it  proceeded  to 
collect,  the  proceeds  from  which,  together 
with  the  cash  deposit,  it  mingled  with  its 
own  funds,  and  had  failed  to  remit  to  the 
depositor,  at  the  time  of  the  bank's  failure, 
in  accordance  with  instructions.  Held^  that 
where  the  bank  had  made  investment  loans 
after  receiving  this  trust  fund  cash,  the  pre- 
sumption woiild  be  that  the  loans  were  made 
out  of  its  own  funds  and  not  out  of 
trust  funds,  which  presumption  could  only 
be  met  by  proof  that,  at  the  close  of 
the  bank  on  the  day  of  the  investment,  the 
bank  did  not  have  remaining  in  its  vaults 
money  equal  to  and  out  of  which  it  could 
repay  the  trust  fund ;  and  that  in  the  absence 
of  such  proof,  a  lien  should  not  be  alhrwed 
against  such  investments,  'but  only  upon  the 
cash  on  hand  when  the  bank  closed.  In  re 
Citv  Bank  of  Dowagiac  [appeal  of  8pauld- 
ingl  (D.  C,  Mich.),  25  Am.  B.  R.  276,  186 
Fed.  413.  See  also  In  re  City  Bank  of  Dow- 
agaic  [claim  of  Nelaon]  (D.  C,  Mich.),  25 
Am.  B.  R.  236.  186  Fed.  250. 

142.  In  re  Nichols  (D.  C,  N.  Y.),  22  Am. 
B.  R.  216.  166  Fed.  603. 


148.  In  re  Lindsley  &  Co.  (D.  C,  Mich.), 
25  Am.  B,  R.  239,  185  Fed.  684. 

144.  Jerome  v.  McOarter,  15  N.  B.  R.  546; 
Yeatman  v.  Savings  Inst.,  9  U.  S.  754 ;  Clark 
v.  Iselin,  21  Wall.  360;  Matter  of  Harvey 
(D.  C,  Ala,),  32  Am.  B.  R.  337,  212  Fed.  340. 

Lien  of  pledgee. —  In  the  case  of  Matter  of 
Mayer,  Leslie  and  Barlis  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  356,  157  Fed.  836,  it  was  held 
that  a  bankruptcy  court  is  without  power  to 
restrain  a  sale  by  the  pledgee  of  property 
held  by  him  under  a  valid  agreement  of 
pledge  by  the  bankrupt,  and  pursuant  to  its 
terma 

Verbal  pledge  of  insurance  policies. — The 
manual  delivery  of  insurance  policies,  or 
other  choees  in  action,  to  a  pledgee  with  full 
power  of  control  over  them  and  with  the  in- 
tention of  passing  the  equitable  right  to  them 
is  efficacious  to  that  end,  even  if  the  legal 
title  remains  in  the  pledgor,  and.  constitut- 
ing an  equitable  and  enforceable  pledge  good 
between  the  parties,  is  good  as  against  the 
trustee  in  bankruptcy  of  one  of  them.  Jones 
V.  Coates  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R. 
249,  196  Fed.  860. 

145.  Securitv  Warehousing  Co.  v.  Hand, 
206  U.  S.  415*  19  Am.  B.  R.  291,  51  L.  Ed. 
1117,  27  Sup.  Ct.  720;  Hartford  Ins.  Co.  v. 
Railway,  175  U.  S.  91,  44  L.  Ed.  84,  20  Sup. 
Ct.  33;  In  re  Industrial  Iron  Work  (D.  C, 
Pa.) ,  25  Am.  B.  R.  221,  179  Fed.  151.  Matter 
of  Harvev  (D.  C.  Ala.),  32  Am.  B.  R.  337, 
212  Fed.  340;  citing  Collier  on  Bankruptcv 
9th  Ed.) ,  948;  Tanev  v.  Penn  National  Bank, 
232  U.  S.  174,  33  Am.  B.  R.  168. 
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the  property  pledged  to  the  pledgee,  to  give  rise  to  the  lien  in  his  favor  ;^^ 
for  instance,  under  the  laws  of  Wisconsin  there  can  be  no  pledge  of  goods  in 
a  warehouse  by  the  merfe  transfer  of  warehouse  receipts.^*^  But  under  circum- 
stances showing  that  the  transaction  is  in  good  faith,  and  that  the  require- 
ment of  delivery  would  be  such  a  hardship  as  to  defeat  the  purpose  of  the 
contract,  the  lien  may  be  sustained  as  an  equitable  lien  rather  than  a  pledge."® 
k.  Other  valid  liens, —  (1)  Vendor's  lien. —  A  contract  of  conditional  sale 
may  give  rise  to  a  valid  lien,"**  which  will  not  be  affected  by  a  discharge. ^^ 
A  purchase  .money  lien  continues  in  full  force  notwithstanding  the  vendee  has 


14e.  In  re  Shulman  (D.  C,  Pa.),  30  Am. 
B.  R.  238,  206  Fed.  129;  Matter  of  Harvey 
(D.  C,  Ala.),  32  Am.  B.  R.  337,  212  Fed.  340. 

Possession  of  pledgor. —  When  a  vendee,  or 
a  pledgee,  takes  title  to  personal  property, 
without  taking  possession  of  it,  he  takes  the 
risk  of  the  integrity  and  solvency  of  his 
vendor,  or  pledgor,  when  the  rights  of  subse- 
quent bona  fide  purchasers,  or  of  levying 
creditors,  arise.  Bank  of  North  America  v. 
Penn  Motor  Car  Co.  (Pa.  Sup.  Ci.) ,  31  Am. 
3.  R.  395.  83  Atl.  622. 

Ssnnbolical  delivery. —  Delivery  of  posses- 
sion is  indispensable  to  a  valid  pledge  of 
personal  property,  but  such  delivery  may  be 
made  symbolically,  and  the  question  of  pos- 
session may  largely  depend  upon  the  inten- 
tion of  the  parties  dealing  in  good  faith  and 
upon  the  nature  and  location  of  the  property 
itself.  Ward  v.  First  Nat'l  Bank  of  Ironton, 
Ohio  (O.  C.  A.,  6th  dr.),  29  Am.  B.  R.  312, 
202  Fed.  609  (as  to  delivery  of  lumber  in 
possession  of  pledgor,  which  was  tagged  and 
marked  with  initials  of  pledgee) . 

Return  of  pledged  securities  to  trustee  of 
pledgor. — Where  a  pledgee  of  securities,  after 
he  had  returned  them  to  the  trustee  in  bank- 
ruptcy of  the  pledgor,  discovered  that  he  was 
exposed  to  liability  in  connection  with  the 
sale  of  certain  other  pledged  securities,  and 
that 'he  would  be  entitled  to  reimbursement 
from  the  securities  returned  in  case  this  lia- 
bility should  be  adjudged  against  him,  and 
the  owners  of  the  returned  securitic  set  up 
a  decree  of  the  District  Court,  affirmed  by  the 
Circuit  Court  of  Appeals,  adjudging  them  to 
be  the  owners,  and  asserted  these  decrees  to 
be  conclusive,  the  referee  properly  directed 
the  trustee  to  retain  custody  of  the  securities, 
until  the  court  should  determine  whether  the 
pledgee  by  returning  them  had  lost  the  right 
to  claim  a  lien  thereon.  Matter  of  Jamison 
Bros.  &  Co.  (C.  C.  A.,  3d  Cir.),  35  Am.  B.  R. 
725,  227  Fed.  30. 

147.  (Security  W^arehousing  Co.  v.  Hand, 
206  U.  S.  415,  19  Am.  B.  R.  291,  51  L.  Ed. 
1117.  27  Sup.  Ct.  720. 

Warehouse  receipts. — ^As  to  validitv  of 
pledge  of  warehouse  receipts  to  secure  loans 
made  to  owner  'by  trust  company,  see  'Jnion 
Trust  Co.  V.  Wilson,  198  U.  S.  530,  14  Am. 
B.  R.  109,  48  L.  Ed.  1164,  26  Sup.  Ct.  766; 
Love  V.  Export  Storage  Co.  (C.  C.  A.,  6th 
Cir.).  16  Am.  B.  R.  171,  143  Fed.  1;  Security 
Warehousiner  Co.  v.  Hand  (C.  C.  A.,  7th  Cir.) , 
16  Am.  B.  R.  49,  143  Fed.  32. 


148.  Matter  of  Harvey  (D.  C,  Ala.),  32 
Am.  B.  R.  337,  212  Fed.  340;  citing  Collier 
on  Bankruptcy   (9th  Ed.),  948,  950. 

Retention  of  possession  by  pledgor  for  pur- 
poses of  manufacture;  equitable  lien. —  In 
the  case  of  In  re  Industrial  Iron  Works  (D. 
C,  Pa.),  25  Am.  B.  R.  221,  179  Fed.  151,  it 
appeared  that  the  bankrupt,  having  con- 
tracted to  supply  a  customer  with  a  derrick 
car  and  equipment,  bought  the  car  itself  from 
another  company,  upon  a  contract  of  condi- 
tional sale,  title  to  remain  in  vendor  until 
paid  for.  While  engaged  in  the  manufacture 
and  erection  of  the  equipment  of  the  car,  and 
more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy,  the  bankrupt 
assigned  the  car  and  its  equipment  and  the 
money  to  be  paid  therefor  by  the  bankrupt's 
customer,  to  a  bank,  in  return  for  the  dis- 
count of  bankrupt's  note  for  the  amount  of 
the  purchase  price.  The  purchaser  was  re- 
quested to  pay  the  contract  price  to  the  bank, 
which  it  agreed  to  do;  but  when  the  car  was 
delivered  it  was  refused  because  not  satis- 
factory under  the  contract.  While  in  the 
custody  of  the  carrier,  after  refusal,  and  after 
bankruptcy,  the  bank  seized  the  car,  with  its 
equipment,  in  an  action  of  replevin,  as  pled- 
gee. It  was  held,  that  the  conditional  vendor 
of  the  car  was  entitled  to  the  car  or  its  value 
and  that  upon  the  payment  of  its  value  the 
bank  might  retain  the  car  and  its  equipment; 
that  under  the  law  of  Pennsvlvania,  the 
pledge  to  the  bank  was  not  invalid  as  against 
the  trustee  on  the  ground  of  retention  of 
possession  by  the  pledgor,  because  possession 
was  necesarily  so  retained  for  the  purpose  of 
manufacture,  the  pledgor  acting  as  a  bailee 
for  that  purpose,  and  neither  the  bankrupt 
nor  his  trustee  having  had  possession  after 
refusal  by  the  purchaser;  and  that  the  bank's 
claim  could  be  sustained  as  an  equitable  lien 
upon  the  ^property,  which,  having  been  ac- 
quired more  than  four  months  before  the  fil- 
ing of  the  petition,  was  not  affected  by  the 
bankruptcy  proceeding. 

149.  National  Bank  of  Commerce  v.  Wil- 
liams (C.  C.  A.,  5th  Cir.),  20  Am.  B.  R.  79, 
159  Fed.  615;  Matter  of  Johnson  (D.  C, 
Conn.),  33  Am.  B.  R.  104,  215  Fed.  666.  See 
under  heading  "  c.  Want  of  record.  ( 2 )  Chat- 
tel mortgages  and  contracts  for  conditional 
sale,"  ante. 

150.  Smith  V.  Turner  (Sup.  Ct.,  Ga.),  32 
Am.  B.  R.  864,  80  S.  E.  993. 
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been  adjudicated  a  bankrupt. ^^*     The  lien  will  exist  and  may  be  asserted 
against  the  bankrupt's  trustee,  although  no  claim  thereto  has  been  filed/^ 

(2)  Equitable  liens. —  Equitable  liens,  established  in  good  faith  in 
respect  to  any  particular  property,  are  cognizable  in  courts  of  bankruptcy 
and  will  be  sustained  against  a  holder  who  is  not  a  purchaser  for  value  and 
without  notice  and  against  trustees  in  bankruptcy.^^  An  equitable  lien  as 
security  for  advances  made  to  the  bankrupt,  created  prior  to  the  four  mctoths' 
period,  may  be  enforced  against  the  lienor's  trustee  in  bankruptcy  and  will 
attend  the  fund  arising  from  the  sale  of  the  property  to  which  the  lien 
attaches. ^^  The  lien  of  a  partner  upon  the  partnership  property  for  the 
surplus  which  may  be  due  to  him  after  the  partnership  debts  have  been  paid, 
will  be  recognized  by  the  bankruptcy  court ;  and  if  prior  to  the  proceedings  in 
bankruptcy  a  receiver  has  been  appointed  in  an  action  to  dissolve  the  partner- 
ship and  procure  an  accounting  and  has  taken  possession  of  the  property,  the 
possession  of  the  State  court  through  its  officers  will  not  be  distiirbed.^^ 

(3)  Attorney's  lien. — An  attorney's  lien  on  the  papers  of  his  client/** 
or  on  a  judgment,^®^  or  on  a  chattel  mortgage  which  came  into  his  possession 
before  the  filing  of  the  petition,*^  or  on  other  property  coming  into  his 
hands,^'®  may  be  enforced  notwithstanding  bankruptcy. 

(4)  Banker's  lien;  liens  for  services. —  A  bank's  lien  on  the  dividends 
to  its  stockholders  who  are  debtors;**^  and  the  special  lien  given  by  a  State 
statute  to  the  manufacturer  of  machinery  supplied  to  a  factory,*®*  or  to  laborers 


151.  Sheridan  State  Bank  v.  Rawell  (D. 
C,  Oregon),  32  Am.  B.  R.  747,  212  Fed.  529. 

ISa.  Whalen  v.  Wolford  (Kan.  Sup.  Ct.), 
35  Am.  B.  R.  117,  160  Pac.  608,  in  which  case 
it  appeared  that  a  father  contracted  to  convey 
to  his  son  a  tract  of  land  for  $5,000,  crediting 
$1,000  thereof  as  a  gift,  the  remainder  to 
be  paid  in  five  equal  annual  payments,  with 
6  per  cent,  per  annum.  Afterwards,  before 
paying  any  part  of  the  $4,000  the  son  on  his 
own  petition  was  adjudged  a  bankrupt.  It 
was  held  in  an  action  by  his  trustee  to  quiet 
his  title  to  the  land  as  against  the  father, 
that  the  latter  was  entitled  to  a  lien  for  the 
$4,000  and  interest,  and  was  not  pfecluded 
therefrom  by  reason  of  having  filed  no  claim 
with  the  trustee. 

153.  Root  Manufacturing  Co.  v.  Johnson 
(C.  C.  A.,  7th  Cir.).  34  Am.  B.  R.  247.  219 
Fed.  397,  citing  Walker  v.  Brown,  16.5  V.  R. 
654.  41  L.  Kd.  865,  17  Sup.  Ct.  453;  Sexton 
V.  Kcsslcr,  225  V.  S.  90.  28  Am.  B.  R.  85, 
56  h.  Ed.  995,  32  Sup.  Ct.  657;  Van  Ider- 
stine  V.  Nat.  Discount  Co.,  227  V.  S.  575. 
29  Am.  B.  R.  478.  57  L.  Ed.  652.  33  Sup.  Ct. 
343;  Greev  v.  Dockendorff,  231  U.  S.  513.  31 
Am.  B.  U.  407,  58  L.  Ed.  339,  34  Sup.  Ct. 
166;  McDonald  v.  Daskam,  8  Am.  B.  R.  543, 
116  Fed.  276.  See  cases  digested  Am.  Bankr. 
Dig.  §  455. 

154.  Ooodnough  Mercantile  &  Stock  Co.  v. 
Oallowav  (D.  C.  Oreg.).  22  Am.  B.  R.  803, 
171  Fed!  940 ;  Gage  Lumber  Co.  v.  McEldow- 
ney  (0.  C.  A.,  6th  Cir.),  30  Am.  B.  R.  251, 
207  Fed.  255. 

155.  Clark  v.  Bininger,  3S  How,  Pr.  341, 
3  'N.  B.  R.  518. 

156.  Rogers  v.  Winsor,  Fed.  Cas.  12,023; 
In  re  N.  Y.  Mail,  etc.,  Co..  Fed.  Cas.  10,200; 


Matter  of  Brown  ft  Fleming  Co.  (Ref.,  N. 
Y.),  21  Am.  B.  R.  662.  See  caaes  digested 
Am.  Bankr.  Dig.  |  446. 

157.  Matter  of  Pennell  (D.  C,  N.  J.).  18 
Am.  B.  R.  90»,  159  Fed.  600. 

Attoniey's  Hen. — A^  creditor's  attorney,  who 
has  successfully  prosecuted  a  claim,  has*a  lien 
for  his  services  which  may  be  enforced  in  the 
bankruptcy  court.  In  re  Rude  (D.  C,  Kv.), 
4  Am.  B.  R.  319,  101  Fed.  805. 

158.  "Matter  of  Enrich's  Port  Hamilton 
Brewery  (D.  C,  N.  Y.),  19  Am.  B.  R.  798. 
158  Fed.  644,  holding  that  where  an  attorney, 
who  had  represented  an  alleged  ^bankrupt  m 
certain  transactions,  claims  a  Hen  for  services 
upon  certain  chattel  mortgages  which  came 
into  his  hands  prior  to  the  filing  of  the 
petition,  the  court  may  order  that  the  mort- 
gages and  the  assignments  thereof  be  turned 
over  to  the  receiver,  subject  to  the  lien  of  the 
attorney,  who  may  have  its  amount  deter- 
nuned  either  in  the  bankruptcy  court  or  any 
other  court  of  competent  jurisdiction. 

159.  Hartman  v.  Swiger  (D.  C,  W.  Va.), 
33  Am.  B.  R.  369,  215  Fed.  986. 

160.  In  re  Dunkerson,  Fed.  Cas.  4,156; 
Matter  of  Gesas  (C.  C.  A.,  9th  Cir.),  16  Am. 
B.  R.  872,  146  Fed.  734.  See  also  interesting 
case  of  Hutchinson  v.  Otis  (C.  C.  A.,  1st 
Cir.),  8  Am.  B.  R.  382,  115  Fed.  937. 

161.  In  re  Matthews  (D.  C,  Ark.),  6  Am. 

B.  R.  96,  109  Fed.  603 ;  In  re  Georgia  Handle 
Co.  (C.  C.  A.,  5th  Cir.),  6  Am.  B.  R  472, 
109  Fed.  632;  In  re    Oconee  Milling  Ck).  (C 

C.  A.,  6th  Cir.),  6  Am.  B.  R.  475,  109  Fed. 
866;  Mott  v.  Wissler  Mining  Co.,  (C.  C.  A., 
4th  Cir.),  14  Am.  B.  R.  321,  135  Fed.  697, 
68  C.  C.  A.  335. 
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for  wages/®^  are  valid,  if  perfected  as  required  by  such  statute.^®*  A  livery 
stable  keeper's  statutory  lien  does  not  depend  for  its  existence  upon  the  institu- 
tion of  judicial  or  other  proceedings,  but  is  a  perfect  lien  under  the  statute, 
and  as  such  is  cognizable  and  enforceable  in  bankruptcy.^®*  An  artisan  has 
a  lien  for  repairs  and  improvements  made  to  a  bankrupt's  automobile  after 
petition  filed  and  before  adjudication.^^ 

(5)  Maritime  liens. —  Maritime  liens  for  repairs  and  supplies  furnished 
to  vessels  will  be  enforced  in  a  court  of  bankruptcy.^*^  Where  a  libel  in 
admiralty  was  filed  against  a  vessel  before  the  filing  of  an  involuntary  petition 
in  •  bankruptcy  against  the  owner  of  the  vessel,  but  the  arrest  of  the  vessel 
was  not  made  until  after  the  adjudication,  it  was  held  that  the  admiralty 
court  would  retain  jurisdiction  for  the  purpose  of  determining  all  questions 
of  maritime  liens. ^^  On  the  other  hand,  where  a  bankruptcy  court  has  taken 
possession,  through  its  receiver,  of  a  vessel  belonging  to  the  banknipt,  its 
jurisdiction  is  exclusive  and  will  not  be  ousted  to  permit  the  enforcement  of 
a  maritime  lien  in  a  court  of  admiralty.  ^^ 

(6)  Factor's  lien. —  A  factor's  lien,  if  valid  and  effectual  under  a  State 
law,  must  be  recognized  and  may  be  enforced;  but  it  is  absolutely  essential 
to  the  validity  of  such  a  lien  for  advances,  that  the  property  consigned  shall 
be  delivered  by  the  consignor  to  the  consignee. ^^  Where  a  banknipt  consigned 
its  entire  stock  in  trade  to  a  factor  under  an  agreement  whereby  he  was  to 
conduct  the  business  and  receive  certain  commissions  and  the  factor  took 
immediate  possession  of  the  business,  and  duly  advertised  the  fact,  a  lien 
exists  in  favor  of  the  factor,  valid  as  against  the  bankrupt's  trustee. ^''^ 

(7)  Trust  ani>  other  transfers. —  Deeds  of  trusts  and  other  transfers 
made  in  good  faith  to  secure  present  loans,  protected  under  a  State  statute, 
are  within  the  protection  of  clause  d  of  this  section  and  valid  liens."^    "But 


leS.*  Browder  &  Co.  v.  HiU  (C.  C.  A..  6th 
Cir.),  1  Am.  B,  R.  619,  136  Fed.  821,  where 
orders  by  a  bankrupt  corporation  upon  a 
merchant  to  supply  goods  to  laborers  as  part 
payment  of  wages  were  held  not  to  be  assign- 
ments of  wages  so  as  to  subrogate  the  mer- 
chant to  the  rights  of  the  laborers  under  a 
statute  creating  a  lien  in  favor  of  such  labor- 
ers. 

163.  In  re  Lillington  Lumber  Co.  (D.  C, 
N.  Car.),  13  Am.  B.  R.  153,  132  Fed.  886. 

164.  In  re  Mero  (D.  C,  Conn.),  12  Am.  B. 
R.  171;  128  Fed.  630;  In  re  Pratesi  (D.  C, 
Del.),  11  Am.  B.  R.  319.  126  Fed.  58S. 

165.  In  re  Bich  (Ref.,  Ohio),  17  Am.  B.  R. 
893. 

166.  The  Ironsides,  Fed.  Cas.  7,060,  4  Biss. 
518;  In  re  Kirkland,  Fed,  Cas.  7,842,  12  Am. 
Law  Reg.  300.  -See  cases  digested  Am.  Bankr. 
Dig.  §  451. 

Maritime  liens  may  be  enforced  in  a  court 
of  bankruptcy,  although  they  are  founded 
upon  a  State  statute  and  are  not  strictly 
maritime  liens.  In  re  Scott,  Fed.  Cas.  12,- 
617,  1  Abb.  N.  S.  336. 

167.  The  Philomena  (D.  C,  Maas.  ,  37  Am. 
B.  R.  220,  200  Fed,  859;  The  Bethulia  (D.  C, 
Mass.),  37  Am.  B.  R.  223,  200  Fed.  862;  The 
Geisha  (D.  C,  Mass.),  37  Am.  B.  R.  226, 
200  Fed.  864.  Where  a  maritime  lien  exists, 
either  a  court  of  bankruptcy,  or-of  equity  will 


enforce  such  a  lien  with  the  same  effect  as 
would  a  court  of  admiralty.  Matter  of  New 
England  Transp.  Co.  (D.  C..  Ct.),  34  Am.  B. 
R.  323,  220  Fed.  203. 

168.  The  Casco  (D.  C,  Mass.),  37  Am.  B. 
R.  215,  230  Fed.  929. 

Administration  expenses :  priority. — The  pro- 
ceeds of  the  sale  in  admiralty  of  a  steamer 
belonging  to  bankrupt  and  subject  to  mari- 
time liens  are  properly  chargeable  with  ex- 
penses of  administration  in  bankruptcy  in  so 
far  as  the  expenses  were  incurred  by  the 
trusteii  in  intervening  to  contest  the  lien 
claims  where  he  could  not  determine  with 
reasonable  certainty  the  validity  of  such 
liens,  although  on  the  hearing  it  developed 
that  no  interest  of  value  over  and  above  the 
liens  passed  to  tlie  trustee;  but  charges  not 
so  incurred  or  due,  though  incurred  in  the 
administration  of  the  estate  as  a  whole 
should  be  borne  by  the  unsecured  creditors. 
The  Bethulia  (D.  C,  Mass.),  37  Am.  B.  R. 
227,  200  Fed.  862. 

169.  Ommen  v.  Talcott  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  689,  188  Fed.  401. 

170.  Boise  v.  Talcott  (D.  C,  N.  Y.) ,  38  Am. 
B.  R.  838,  212  Fed.  268. 

171.  Crim  v.  Woodford  (C.  C,  A..  4th*Cir.) , 
14  Am.  B.  R.  302,  136  Fed.  34;  Matter  of 
Alden  (Ref.,  Ohio),  16  Am.  B.  R.  362;  In  re 
Noel    (D.  C,  Md.),  14  Am.  B.  R.  715,   137 
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a  deed  of  trust  made  by  a  corporation  to  secure  ultra  vires  notes  has  been  held 
fraudulent  and  invalid. *^^  A  mortgage  executed  by  the  officers  of  a  corpora- 
tion, the  proceeds  being  applied  for  the  benefit  of  the  corporation,  but  tech- 
nically defective  because  not  authorized  by  the  directors,  is  valid  as  against  • 
the  trustee  of  the  bankrupt  corporation. ^^^  When  money  is  advanced  to  a 
debtor  in  pursuance  of  an  express  agreement  that  it  is  to  be  used  to  retire 
existing  liens  or  incumbrances  on  his  property,  arid  that  the  creditor  who 
loans  the  money  is  to  have  a  first  lien  upon  the  property  to  secure  its  repay- 
ment, such  creditor  may  be  subrogated  to  the  rights  of  the  incumbrancer  or 
lienor  whose  debt  has  been  paid,  and  may  assert  his  lien  against  the  borrower's 
trustee  in  bankruptcy."^  An  assignment  of  future  wages  constitutes  a  valid 
lien  which  is  not  affected  by  the  discharge  in  bankruptcy  of  the  mortgagor."^ 
1.  Effect  of  valid  liens  on  distribntion. —  If  valid,  the  lienor  becomes  a  secured 
creditor,  and  must  be  treated  as  such."^ 

v.-  FRAUDULENT  TRANSFERS  AND  LIENS. 

a.  In  general. —  Subsection  e  nullifies  (1)  all  "conveyances,  transfers, 
asisignnieiils  ui  incumbrances,  or  any  part  thereof," -on  the  bankrupt's  prop- 
erty, (2)  made  or  created  "within  four  months  prior  to  the  filing  of  the 
petition,"  (3)  "with  the  intent  to  hinder,  delay  or  defraud  his  creditors;" 
(4)  "except  as  to  purchasers  in  good  faith  and  for  a  present  consideration." 
All  such  property  So  disposed  of  remains  as  a  part  of  the  estate  of  the  bank- 
rupt and  passes  to  his  trustee,  w^hose  duty  it  is  to  recover  the  same  for  the 
benefit  of  the  creditors. ^""^    The  subsection  then  nullifies  all  conveyances,  tran&- 


Fod.  694;  Wilder  v.  Watts  (D.  C.  S.  Car.), 
15  Am.  B.  R.  57,  138  Fed.  426;  In  re  Clifford 
(D.  C,  Iowa),  14  Am.  B.  R.  281.  136  Fed. 
475;  In  re  Randolph  (D.  C,  W.  Va.),  26  Am. 
B.  R.  623.  187  Fed.  18«. 

178.  American  Wood  Working  Machinery 
Co.  V.  Xorment  (€.  C.  A.,  4th  Cir.),  19  Am. 
B.  R.  679.  157  Fed.  801,  holding  that  where  a 
corporation  gives  its  notes,  without  considera- 
tion, to  its  principal  stockholder  and  mana- 
ger, who,  as  intended  by  the  parties,  pledges 
them  as  collateral  security  for  his  personal 
indebtedness  to  the  knowledge  of  the  pledgees, 
a  deed  of  trust  securing  the  notes  given  hy 
the  corporation  while  insolvent,  and  within 
four  months  of  its  bankruptcy,  is  fraudulent 
and  void  as  to  the  creditors  of  the  corpora- 
tion. 

173.  A  mortgage  of  a  Minnesota  corpora- 
tion, executed  by  the  president  and  secretary, 
with  the  seal  of  the  corporation,  to  secure 
an  indebtedness  justly  due  from  the  corpora- 
tion the  proceeds  of  which  it  received  and 
used  in  the  conduct  of  its  business,  but  which 
had  not  been  authorized  by  the  directors, 
is  a  valid  lien  against  the  trustee  in  bank- 
ruptcv  of  the  corporation.  Gal'braith  v. 
First  Xat.  Bank  of  Alexandria  (C.  C.  A.,  8th 
Cir.).  34  Am.  B.  R.  213.  221  Fed.  387. 

174.  Union  Central  Life  Ins.  Co.  &  Bur- 
govne  V.  Drake  (C.  C.  A.,  8th  Cir.),  32  Am. 
B.'R.  252,  214  Fed.  536;  In  re  Lee  (C.  C.  A., 
8th  CiV.),  25  Am.  B.  R.  436,  182  Fed.  579, 
citing  Association  v.  Thompson,  32  N.  J.  Eq. 
133;  Tvrrell  v.  Ward,  102  111.  29:  Bank  v. 
Bierstadt,  168  111.  618,  48  N.  E.  161,  61  Am. 
St.  Rep.   146;   Draper  v.  Ashley,  104,  Mich. 


527,  62  N.  W.  707;  Wilson  v.  Mavberry,  75 
Wis.  191,  43  N.  W.  901,  6  L.  R.  A,  61.  17  Am. 
St.  Rep.  193;  Lew  v.  Martin,  48  Wis,  198,  4 
X.  W.  35;  Trust  Co.  v.  Peters,  72  Miss,  1068, 
18  vSouth.  497;  Dillon  v.  Kauffman,  58  Tex. 
696. 

Contract  to  secure  adTances;  objection 
made  after  securing  possession  of  collateraL 
— WTiere  after  bankrupt's  trustee,  under  sanc- 
tion of  the  court,  and  with  the  assent  of  a 
debtor  who  had  agreed  to  hold  its  stock  as 
securitv  for  its  debt  which  was  evidenced  by 
notes,  ^ad  virtually  exercised  the  power  to 
take  legal  possession  of  such  stock,  it  was 
too  late  for  certain  banks,  which  held  some  of 
those  notes  as  collateral  for  loans  made  to 
!)ankrupt,  to  raise  the  question,  as  the  result 
of  an  agreement  thereafter  made  with  such 
debtor,  whether  the  original  agreement  as  to 
the  stock  between  bankrupt  ajid  the  debtor 
was  ineffective  to  operate  as  a  lien  as  to 
creditors  because  of  the  want  of  delivery. 
Merchants*  Nat.  Bank  v.  Sexton,  228  U.  S. 
634,  30  Am.  B.  R.  278,  57  L.  Ed.  998,  33  Sup. 
Ct.  725. 

175.  Citizens*  Loan  Ass'n  v.  'Boston  & 
Maine  R.  R.  (Sup.  Ct.,  Mass.),  19  Am.  B.  R. 
650. 

176.  <?!ee  under  Section  Fifty-seven  of  this 
work. 

177.  Closely  related  to  this  clause  is  §  70-a 
(4),  vesting  title  in  the  tnigrtee  of  property 
transferred  by  the  bankrupt  in  fraud  of 
creditors;  and  also  §  70-e,  authorizing  the 
trustee  to  avoid  any  transfer  which  any 
creditor  of  the  bankrupt  might  have  avoided. 
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fers  and  incumbrances  made  by  the  bankrupt  within  four  months  prior  to  the 
filing  of  the  petition,  **  which  are  held  null  and  void  against  the  creditor  of 
such  debtor  "  under  State  laws,  and  provides  that  such  property  shall  pass  to, 
and  be  recovered  by,  the  trustee  for  the  benefit  of  the  creditors.  The  amend- 
ment of  1903  conferred  concurrent  jurisdiction  upon  courts  of  bankruptcy 
and  State  courts  to  recover  property  under  the  subsection. 

b.  Scope  of  subsection. —  This  subsection  is  somewhat  out  of  place  here. 
Its  counterpart  in  the  law  of  1867  is  both  different  in  the  minor  matters  of 
phrasing  and  the  time  limit,  and  in  effect  more  favorable  to  the  debtor  than 
the  present  subsection.  The  important  elements  of  proof  in  that  law  —  the 
creditor's  reasonable  cause  to  believe  the  debtor  insolvent  and  that  the  trans- 
action was  in  fraud  of  the  act  —  have  given  place  to  the  single  element  of 
intent  to  hinder,  delay  or  defraud."®  The  former  law  here  interdicted  trans- 
fers^^^  only.  The  present  subsection  has  to  do  with  incumbrances,  too,  at 
least  so  far  as  such  liens  result  from  the  voluntary  act  of  the  debtor. ^^ 

0.  Insolvency  not  essential.— Unlike  fraudulent  preferences,  fraudulent 
transfers  may,  it  seems,  be  made  at  a  titne  when  the  transferor  is  solvent. ^^^ 
but,  intent  to  hinder,  delay,  or  defraud  being  necessary,  insolvency  will  usually 
be  an  element  of  proof. 

d.  "  Within  four  months  prior  to  filing  the  petition." —  The  meaning  of  these 
words  is  discussed  elsewhere.^®  The  practitioner  should  also  note  that,  if  the 
period  has  elapsed,  there  may  still  be  a  remedy  under  the  State  law,  as 
pointed  out  by  §  70-e.^*^  But  the  words  quoted  above  do  not  apply  where  the 
fraudulent  transaction  amounted  to  a  voluntary  gift  ;^®^  nor  where  the  transfer 
was  made  more  than  four  months  before  the  petition  in  bankruptcy  was 
filed.^^     There  is  a  clear  distinction  between  the  creation  of  a  lien  within  the 


178.  In  re  MoLara  (D.  C,  Vt.),  3  Am.  B. 
R,  245,  97  Fed.  022. 

179.  See  Bankr.  Act,  §  1  (26)  for  elastic 
meaning  now  given  the  word. 

ISO.  That  is  mortgages,  pledges  and  the 
like,  as  distinguished  from  judgments,  at- 
tachments, and  other  liens  through  legal 
proceedings. 

181.  Pollock  V.  Jones  (C.  C.  A.,  4th  Cir.), 
10  Am.  B.  R.  616,  124  Fed.  163.  Compare  In 
re  McLam  (D.  C,  Vt.),  3  Am.  B.  R.  24.5,  97 
Fed.  922;  also  In  re  Soudans  Mfg.  Co.  (C.  C. 
A„  7th  Cir.),  8  Am.  B.  R.  45,  113  Fed.  804; 
Spencer  v.  Nekemoto  (D.  C.  Hawaii) ,  24  Am. 
B,  R.  517. 

18S.  See  discussion  under  Section  Sixty  of 
this  work,  subtitle,  "  Within  four  months;" 
and  also  under  Section  Three,  subtitle.  "  Time 
icithin  which  petition  must  he  filed." 

183.  Compare  In  re  Adams  (Ref.,  N.  Y.), 
1  Am.  B.  R.  94;  In  re  Grabs  (Ref.,  Ohio),  1 
Am.  B.  R.  465;  In  re  Tavlor.  96  Fed.  966. 

184.  In  re  Schenck  (D.  C,  Wash.),  8  Am. 
B.  R.  727,  116  Fed.  554. 

Gift  of  engagement  ring  within  four 
months'  period  while  insolvent. — Where  bank- 
rupt,, within  four  months  of  his  bankrupt43y 
and  while  insolvent,  gave  to  defendant  a  dii^ 
mond  ring,  the  occasion  being  the  announc  - 
ment  of  his  engagement  to  marry  defendant, 
such  ring  or  its  value  was  recoverable  by 
bankruprs  trustee,  it  being  immaterial  that 
in  makmg  the  gift  bankrupt  had  no  actual 


intent  to  hinder,  delay  or  defraud  his  credit- 
ors, since  he  was  in  fact  insolvent  at  the  time. 
Pollock  V.  Simon  (D.  C,  Pa.),  30  Am.  B.  R. 
390,  205  Fed.  1006. 

186.  Little  V.  Holly  Brooks  Hardware  Co. 
(C.  C.  A.,  5th  Cir.),  13  Am.  B.  R.  422,  133 
Fed.  874;  Manning  v.  Evans  (D.  C,  N.  J.), 
19  Am.  B.  R.  217,  222,  156  Fed.  106. 

A  partnership  assignment,  made  more  than 
four  months  before  the  petition  in  bankruptcy 
was  filed,  cannot  be  recovered  by  the  trustee 
under  this  provision.  In  re  J.  ^l.  Ceballos  & 
Ca  (D.  C,  N.  J.),  20  Am.  B.  R.  459,  466,  161 
Fed.  446. 

A  general  assignment  for  the  benefit  of 
creditors  more  than  four  months  prior  to  the 
filing  of  a  petition  in  voluntary  bankruptcy 
by  the  assignor  is  irrevocable  so  far  as  the 
inhibition  of  §  67-e  is  concerned.  In  re  Shinn 
(D.  C,  N.  J.) ,  25  Am.  B.  R.  833,  185  Fed.  990. 

Written  agreement  evidencing  prior  parol 
assignment. — Where  petitioner  sold  merchan- 
dise to  bankrupt  anterior  to  the  four  months' 
period  and  subsequently,  within  such  pro- 
hibitive period,  received  a  written  agreement 
and  assignment  of  bankrupt's  book  accounts, 
as  security  for  the  payment  of  the  purchase 
price  of  the  goods,  evidence  examined  and 
held,  insufficient  to  sustain  the  findings  of  the 
referee  that  prior  to  the  sale  there  was  a 
parol  assignment  of  the  accounts  operating 
in  praesenti.  In  re  gtiger  (D.  C,  N.  J.), 
29  Am.  B.  R.  263,  202  Fed.  791. 
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four  months'  period  and  the  enforcement  of  one  previously  acquired  ;^'^^  so 
that  where  a  mortgage  was  given  prior  to  such  period,  the  mortgagee  may,  if 
authorized  by  the  terms  of  the  mortgage,  take  possession  of  the  property,  or 
do  any  other  act  with  a  view  of  enforcing  the  mortgage,  at  any  time  prior  to 
the  adjudication.*®^  A  complaint  does  not  state  a  cause  of  action  under  this 
subdivision  unless  it  is  alleged  that  the  transfers  sought  to  be  attacked  were 
made  within  four  months  of  the  time  the  petition  in  bankruptcy  was  filed. *^ 
e.  Intent  to  hinder,  delay  or  defraud. — (1)  In  general. — The  words  ''with 
intent  to  hinder,  delay  or  defraud,"  as  used  in  subsection  e,  have  their  im- 
memorial meaning.*^  They  have  already  been  considered  under  sections 
three  and  fourteen.  The  cases  under  the  former  law,  found  in  the  foot- 
notCf^^  are  thought  still  applicable,  though  in  that  statute  used  in  defining 
an  act  of  bankruptcy.  Knowledge  of,  or  participation  in,  the  fraud  by  the 
creditor  to  whom-  the  transfer  was  made  is  not  material.*®*  Transfers  by 
this  subsection  are  onlv  those  fraudulent  and  therefore  voidable  at  common 
law,  or,  what  is  the  same  thing,  such  as  constitute  acts  of  bankruptcy  under 
§  8  of  the  act.*®^  A  creditor's  passive  receipt  of  payment  is  not  of  itself 
sufficient  to  make  it  fraudulent.^®^  An  intent  to  defraud  is  the  test;  if  the 
transaction  was  in  good  faith,  there  is  no  fraud.  *^  It  is  not  necessary  in 
orde'f  to  avoid  a  transfer  as  a  transfer  made  to  hinder  and  delay  creditors 
that  the  transferor  at  the  time  of  the  transfer  was  insolvent,  but  if  the  circum- 
stances are  such  that  the  jury  can  find  that  the  transfer  was  made  with 
intent  to  hinder  and  delav  creditors  it  is  voidable.^®*^ 


186.  Thompson  v.  Fairbanks.  196  W  S.  51fi, 
13  Am.  B.  R.  437,  49  L.  Ed.  577,  25  Sup.  Ct. 
306. 

187.  Woods  V.  Klein,  22  Am.  B.  R.  722,  223 
Pa.  St.  257,  72  Atl.  523,  citing  Metcalf  v. 
Barker,  187  U,  S.  165,  9  Am.  B.  R.  36.  47  L. 
Ed.  122,  23  Sup.  .Ct.  67;  Davis  v.  Billings 
(Pa.  Sup.  Ct. ) ,  38  Am.  B,  R.  957,  99  Atl.  163. 

188.  Thomas  v.  Roddv,  19  Am.  B.  R.  873, 
122  X.  Y.  App.  Div.  851,"  107  X.  Y.  Supp.  473. 

189.  See  Githens  v.  Shiffler  Bros.  (D.  C, 
Pa.),  7  Am.  B.  R.  453,  112  Fed.  505. 

190.  Sedgwick  v.  Place,  Fed.  Cas.  12,620; 
In  re  Cowles,  Fed.  Cas.  3,207 ;  In  re  McKib- 
ben,  Fed.  Cas.  8,859;  In  re  Williams,  Fed. 
Cas.  17,703;  Curran  v.  Munger.  Fed.  Cas. 
3,487. 

191.  Sherman  v.  Luekhardt  (Sup.  Ct.. 
Kan.),  11  Am.  B.  R.  26,  67  Kan.  682.  Com- 
pare Stitcl^  V.  Berman,  15  Am.  B.  R.  466.  49 
k  Y.  Misc.  104,  96  N.  Y.  Supp.  743;  In  re 
Leader  (D.  C,  Ark.),  26  Am.  B.  R.  668,  190 
Fed.  624. 

19a.  Wright  V.  Sampter  (D.  C.  N.  !k.),  18 
Am.  B.  R.  355,  152  Fed.  196;  Underleak  v. 
Scott  (Sup.  Ct.,  Minn.),  28  Am.  B.  R.  926, 
134  8.  W.  731. 

It  is  not  a  fraud  at  common  law  for  a 
debtor  who  is  in  straitened  circumstances  to 
prefer  one  or  more  creditors,  though  such 
payment  may  render  it  impossible  to  pay  any- 
thing to  his  other  creditors.  Nor  does  it 
make  anv  difference  that  both  the  creditor 
and  debtor  know  that  the  effect  of  such  ap- 
propriation will  be  to  deprive  other  creditors 
of  the  power  of  reaching  the  debtors'  property 
by  legal  process  in  satisfaction  of  their 
claims.     If  there  is  no  secret  trust  agreed 


upon  or  understood  between  the  debtor  and 
creditor,  but  the  sole  objet»t  of  the  transfer 
of  property  is  to  pay  or  secure  the  payment 
of  a  debt,  the  transaction  is  valid  at  common 
law.  Lyon  v.  Wallace  (Mass.  Sup.  Ct.),  35 
Am.  B.  R.  688.  108  N.  E.  1075. 

198.  Wright  v.  Sampter  (D.  C,  N.  Y.),  18 
Am.  B.  R.  355.  152  Fed.  196. 

194.  In  re  Blooh  (C.  C.  A.,  2d  Cir.),  15 
Am.  B.  R.  748.  XAQ.  Fed.  674,  holding  that 
where  a  member  of  a  firm  pledges  his  life 
insurance  policies  to  secure  certain  creditors 
with  the  understanding  that  they  were  not 
firm  assets,  fraudulent  intent  is  not  shown. 
In  re  Benjamin  (D.  C,  Pa.).  15  Am.  B.  R. 
351,  140  Fed.  .320;  In  re  Longbottom  (D.  C, 
Pa.),  15  Am.  B.  R.  437,  142  Fed.  291;  In  re 
Hill  (D.  C,  Cal.),  15  Am.  B.  R.  499.  140  Fed. 
084;  Coder  v.  Arts  (C  C.  A..  8th  Cir.),  18 
Am.  B.  R.  513,  152  Fed.  943,  modifying  16 
Am.  B.  R.  583.  affd.  213  U.  S.  223,  22  Am. 
B.  R.  1,  ,53  L.  Ed.  772,  29  Sup.  Ct.  436; 
Vollmor  V.  Plage,  (D.  C,  N.  Y.).  26  Am.  B. 
R.  590,  186  Fed.  59«. 

Successive  assignment  of  accounts  receiv- 
able by  way  of  security,  in  pursuance  of  a 
contract  under  which  advances  were  made  to 
enable  the  assignor,  subsequently  adjudged  a 
bankrupt,  to  get  goods  on  the  faith  of  the 
undertaking  that  the  accounts  should  be  as- 
signed, are  not  fraudulent  in  law  because  the 
contract  embraced  all  accounts,  where  neither 
party  contemplated  any  fraud  or  knew  that 
the  assignor  was  insolvent.  Greev  v.  Docken- 
dorff,  231  U.  S.  513,  31  Am.  B.  R,  407,  66  L. 
Ed.  339.  34  Sup.  Ct.  166. 

195.  Holbrook  v.  International  Trust  Co. 
(Sup.  Jud.  Ct.  Mass.),  33  Am.  B.  R.  808, 
107  K  E.  665. 
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(2)  Revival  of  outlawed  debt. — A  bankrupt  with  knowledge  of  his  insol- 
vency, cannot  on  the  eve  of  bankruptcy  revive  an  outlawed  claim  by  a  written 
acknowledgment  or  by  part  payment,^^  although  if  the  creditor  or  the  bank- 
rupt was  ignorant  of  the  fact  of  insolvency  such  revival  may  be  effectual. ^^^ 

(3)  Evidence  of  intent. —  (I)  In  general. —  Whether  a  conveyance  was 
made  with  intent  to  hinder,  delay  and  defraud  creditors  is  a  question  of 
fact.^®*  It  is  only  an  intent  to  hinder,  delay  and  defraud  creditors  unlaw- 
fully, and  not  every  intent  to  hinder  or  delay  them  in  collecting,  or  to  prevent 
them  from  collecting  their  claims  that  avails  to  avoid  a  transfer. ^^  A 
transfer  alleged  to  be  void  under  subsection  e,  so  far  as  the  purchase  is 
concerned  must  be  impugned,  if  at  all,  by  actual  fraud  as  distinguished  from 
constructive  fraud.^*^  Actual  fraud,  as  distinguished  from  constructive  iraud 
based  upon  the  failure  to  file  or  record,  must  appear.^^  There  must  be  some 
evidence  of  actual  fraud  in  order  to  invalidate  a  conveyance;  mere  suspicion 
of  wrongdoing  is  insufficient.^^  In  determining  whether  the  result  of  a 
number  of  transactions  was  the  consummation  of  a  preconceived  purpose  to 
hinder,  delay  or  defraud  creditors,  the  court  will  not  separately  and  inde- 
pendently regard  each  step  which,  of  itself,  might  be  innocent,  but  will  con- 
sider the  transactions  in  connection  with  what  else  appears,  especially  when 
they  are  in  close  consecutive  association.^^  The  rule  that  persons  who  do 
not  meet  their  obligations  as  they  mature  in  the  ordinary  course  of  business 
are  "  insolvent,"  within  the  meaning  of  bankruptcy  and  insolvency  acts  does 
not  apply  to  all  persons  but  does  apply  to  traders.  Hence  where  the  bank- 
rupt was  a  trader  the  fact  that  he  was  unable  to  pay  his  debts  as  they 
matured  and  became  due  and  payable  in  the  ordinary  course  of  business  as 
persons  carrv'ing  on  trade  usually  do  is  a  fact  to  be  given  its  fult  weight  by 
the  jury  in  determining  whether  the  payments  made  by  him  were  made  with 
intent  to  hinder  and  delay  his  creditors.^ 

(IT)  Payments  without  fraudulent  intent, — An  insolvent  debtor  haa  the 
jus  disponendi  of  his  property  until  the  commencement  of  proceedings  in 


196.  Matter  of  Salmon  (D.  C,  N.  Y.),  38 
Am.   B.  R.  692. 

197.  Matter  of  Banks  (D.  C,  N.  Y.),  31 
Am.  B.  R.  270,  207 .  Fed.  662 ;  Matter  of 
Blankenship  (D.  C,  Cal.),  33  Am.  B.  R.  756^ 
220  Fed.  396. 

198.  Matter  of  MeKane  (D.  C,  N.  Y.),  19 
Am.  B.  R.  103.  155  Fed.  674;  Clingman  v. 
Miner  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R.  360, 
160  Fed.  326;  Maires  v.  Metal  &  Machinery 
Co.  (D,  C,  N.  Y.),  33  Am.  B.  R.  422,  220 
Fed.  115. 

199.  Coder  v.  Arts  (C.  C.  A..  Sih  Cir.K  18 
Am.  B.  R  513,  518,  152  Fed.  943,  modifying 
16  Am.  B.  R.  583,  145  Fed.  202,  affd.  213 
r.  S.  223,  22  Am.  B.  R.  1,  53  L.  Ed.  772, 
29  Sup.  Ct.  436;  Sargent  v.  Blake  (C.  C.  A., 
8th  Cir.),  20  Am.  B.  R.  115,  160  Fed.  57. 

Actual  fraud  in  securing  present  loan  to 
prefer  creditor. —  This  section  applies  only  to 
actual  fraud  as  distinguished  from  a  mere 
preference,  and  the  fact  that  a  lender  knew 
at  the  time  of  making  a  loan  and  taking  se- 
curity that  the  borrowed  money  would  be 
used  to  prefer  a  creditor  does  not  make  the 
transaction  fraudulent.  But  actual  fraud 
exists  where  there  is  also  an  actual  partici- 
pation by  the  lender  as  agent  of  the  borrower 


and  for  his  benefit  in  carrying  out  the  plan 
of  preference  which  it  was  obvious  would 
result  in  closing  the  business  of  the  debtor. 
Dean  v.  Davis  (C  C.  A.,  4th  Cir.),  31  Am. 
B.  R.  808,  212  Fed.  88,  affd.  242  U.  S.  — ,  38 
Am.  B.  R.  664,  37  Sup.  Ct.  30. 

200.  Chamfbers  v.  Continental  Trust  Co. 
(D.  C,  Ga.),  38  Am.  B.  R.  78,  235  Fed.  441, 
holding  that  a  transfer  by  a  director  of  an 
insolvent  bank  to  secure  the  payment  of  his 
note  to  another  bank  which  had  loaned  money 
fbr  the  payment  of  the  creditors  of  the  insol- 
vent bank,  made  for  a  present  and  fair  con- 
sideration, and  taken  in  good  faith  by  the 
purchaser,  is  not  invalid  under  section  67 -e 
of  the  bankruptcy  act,  although  the  director 
knew  of  his  own  insolvency  when  he  made 
the  convevanca 

201.  McAtee  v.  Shade  (C.  C.  A.,  8th  dr.), 
26  Am.  B.  R.  151,  185  Fed.  442. 

202.  Johnson  v.  Barrett  (D.  C,  Oa.),  38 
Am.  B.  R.  464,  237  Fed.  112. 

208.  Amundson  v.  Folsom  (C.  C.  A.,  8th 
Cir.),  33  Am.  B,  R.  318,  219  Fed.  122. 

204.  Holbrook  v.  International  Trust  Co. 
(Sup.  Jud.  Ct.,  Mass.),  33  Am.  B.  R.  806, 
107  N.  E.  eW5. 
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bankruptcy  against  hinL  So  a  preference  of  one  creditor  over  others  by  a 
payment  or  by  security,  which  is  free  from  actual  or  constructive  fraud,  and 
from  any  purpose  to  affect  other  creditors  injuriously  beyond  the  necessary 
effect  of  the  security  or  preference,  is  valid  and  lawf ul>  and  the  fact  that  a 
creditor  is  so  preferred  is  not  in  itself  sufficient  to  show  evidence  of  an  intent 
to  hinder,  delay  or  defraud  creditors  so  as  to  make  the  transaction  void  or 
voidable  under  this  subsection.^^  As  stated  by  the  Supreme  Court  r^  "^  Making 
a  mortgage  to  secure  an  advance  with  which  the  insolvent  debtor  intends  to 
pay  a  pre-existing  debt  does  not  necessarily  imply  an  intent  to  hinder,  delay 
or  defraud  creditors.  The  mortgage  may  be  made  in  the  expectation  that 
thereby  the  debtor  will  extricate  himself  from  a  particular  difficulty  and  be 
enabled  to  promote  the  interest  of  all  other  creditors  by  continuing  his 
business.  The  lender  who  makes  an  advance  for  that  purpose  with  full 
knowledge  of  the  facts  may  be  acting  in  perfect  ^good  faith.'  But  whore 
the  advance  is  made  to  enable  the  debtor  to  make  a  preferential  payment 
with  bankruptcy  in  contemplation,  the  transaction  presents  an  element  upon 
which  fraud  may  be  predicated.  The  fact  that  the  money  advance  is  actually 
used  to  pay  a  debt  does  not  necessarily  establish  good  faith.  It  is  a  question 
of  fact  in  each  case  what  the  intent  was  with  which  the  loan  was  SQught  and 
made."  ^^    A  mortgage  taken  to  secure  a. loan  with  knowledge  by  the  mortgagee 


205.  Sargent  v.  Blake  (C.  C.  A.,  8th  Cir.), 
20  Am.  B.  R.  115,  121,  160  Fed.  57;  Coder  v. 
Arts,  213  r.  S.  223,  22  Am.  B.  R.  1,  53  L. 
Ed.  772,  29  Sup.  Ct.  436;  Johnstone  v.  Bahb 
(C.  C.  A.,  4th  Cir.),  38  Am.  B.  R.  715,  hold- 
ing that  making  a  mortgage  to  secure  an 
advance  with  wnich  an  insolvent  debtor  in- 
tends to  pay  a  pre-existing  debt  does  not 
necessarily  imply  an  intent  to  hinder,  delay 
or  defraud  creditors;  the  lender  who  makes 
an  advance  for  that  purpose  with  full  knowl- 
edge of  the  facts  may  oe  acting  in  perfect 
good  faith. 

When  franflulent  intent  presumed. —  Under 
the  laws  of  Minnesota  a  creditor  may  avoid 
a  transfer  made  with  intent  to  hinder,  delay, 
or  defraud  creditors.  Such  intent  cf  the 
debtor  is  essential  to  the  fraudulent  charac- 
ter of  the  transfer.  A  voluntary  conveyance 
is  presumptively  fraudulent  as  to  existing 
creditors,  but  not  conclusively  so.  Where  the 
debtor  is  solvent,  and  retains  sufficient  prop- 
erty to  amply  satisfy  the  claims  of  existing 
creJlitor^,  in  the  absence  of  an  actual  intent 
to  hinder,  delay,  or  defraud  creditors,  such 
a  transfer  is  valid.  Underloak  v.  Scott 
(Minn.  Sup.  Ct.),  28  Am.  B.  R.  926,  134  S. 
W.  731. 

aoe.  Dean  v.  Davis.  242  IT.  S.  — ,  38  Am. 
B.  R.  664,  667,  37  Sup.  Ct.  30. 

207.  Mortgages  taken  as  security  for  loans. 
—  The  following  cases  were  classified  in  the 
margin  to  the  case  of  Davis  v.  Dean,  242  U. 
S.  _-,  38  Am.  B.  R.  664,  668,  37  Sup. 
Ct.  30.  Cases  holding  that  a  mortgage 
is  a  fraudulent  conveyance  where  taken 
as  security  for  a  loan  which  the  lender  knows 
is  to  be  used  to  prefer  favored  creditors,  in 
fraud  of  the  act:  Parker  v.  Sherman  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  393,  129  C.  C.  A. 
437,   2)2   Fed.   917;    Re  Soforenko    (D.   C, 


Mass:),  32  Am.  B.  R.  32,  210  Fed.  562; 
Johnson  v.  Dismukes  (C.  C.  A.,  5th  Cir.),  21) 
Am.  B.  R.  686,  122  C.  C.  A.  552,  204  Fed. 
382;  Lumpkin  v.  Foley  (C.  C.  A.,  6th  Cir.). 
29  Am.  B.  R.  673,  122  C.  C.  A.  542,  204  Fed. 
372;  Re  Lmden  Mercantile  Co.  (D,  C, 
Wash.),  19 'Am.  B.  R.  444,  156  Fed.  713; 
Roberts  v.  Johnson  (C.  C.  A.,  4th  Cir.),  18 
Am.  B.  R.  132,  81  C.  C.  A.  47,  151  Fed.  567; 
Re  Pease  (D.  C,  Mich.),  12  Am.  B.  R.  66, 
129  Fed.  446.  See  also  Walters  v.  Zimmer- 
man, s.  c.  on  appeal  (D.  C,  Ohio),  30  Am. 
.B.  R.  776,  208  Fed.  62,  (C.  C.  A.,  6th  Cir.), 
136  C.  C.  A.  400,  220  Fed.  805. 

Cases  upholding  the  mortgage  security  be- 
cause the  lender  did  not  know  that  the  in- 
solvent borrower  intended  to  make  improper 
payments  to  favored  creditors  —  thus  indi- 
cating that  the  mortgage  would  be  fraudulent 
if  such  additional  fact  were  sho\vn:  Grin- 
stead  V.  Union  Sav.  ft  T.  Co.  (C.  C.  A.,  9th 
Cir.),  27  Am.  B.  R.  123,  111  C.  C.  A.  398, 
190  Fed.  546;  Powell  v.  Gate  City  Bank  (0. 
C.  A.,  8th  Cir.),  24  Am.  B.  R.  316,  102  C.  C. 
55,  178  Fed.  609;  Re  Kullberg  (D.  C. 
Minn.),  23  Am.  B.  R.  768,  176  Fed.  586; 
Ohio  Vallev  Bank  Co.  v.  Mack,  (C.  C.  A.,  6th 
Cir.),  20  Am.  B.  R.  919,  24  L.  R.  A.  (N.  S.) 
184,  89  C.  C.  A.  605,  163  Fed.  155;  Stedman 
V.  Bank  of  Monroe  (C.  C.  A..  8th  Cir.).  9 
Am.  B.  R.  4,  54  C.  C.  A.  269,  117  Fed.  237: 
Re  ©oudan  Mfg.  Co.  (C.  C.  A.,  7th  Cir.).  8 
Am.  B.  R.  45,  51  C.  C.  A.  476,  113  Fed.  804- 
In  accord  with  this  view  are  also  the 
decisions  which  hold  that  a  general  assign- 
ment for  the  benefit  of  creditors,  though  with- 
out preferences,  is  void  under  section  67-e 
because  its  necessary  effect  is  to  hinder,  delay 
or  defraud  creditors  in  their  rights  and  reme- 
dies under  the  bankruptcy  act.  Re  Gutwillig 
(D.  C,  la.),  1  Am.  B.  R.  78,  90  Fed.  475, 
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that  the  proceeds  of  the  loan  were  to  be  used  by  the  insolvent  mortgagor 
to  make  preferential  payments  to  certain  creditors  on  the  eve  of  bankruptcy 
is  invalid.^"^  Where  a  transfer  is  made  bv  a  debtor  who  is  in  embarrassed 
circumstances  although  not  insolvent,  a  jury  in  some  cases  may  be  warranted 
in  finding  the  fact  of  intent  to  delay  ami  defraud.^^  A  transfer  made  to 
secure  a  loan  will  not  be  set  aside  as  fraudulent  because:  the  transferc^e  knew 
that  the  proceeds  of  the  loan  were  to  be  used  in  payment  of  an  existing 
debt.^^^  A  transfer  made  in  good  faith  to  pay  or  to  secure  an  honest  ante- 
cedent debt  by  an  insolvent  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy  by  or  against  him  constitutes  no  evidence  of  an  intent  to  delay 
or  defraud  creditors,  notwithstanding  the  fact  that  its  necessary  eifect  is  to 
hinder  and  delay  them,  and  to  deprive  them  of  the  opportimity  they  might 
otherwise  have  had  to  collect  their  claims  in  full.-^^  Thus  where  n  bankrupt 
conveys  property  in  trust  to  secure  a  person  who  has  indemnified  a  surety 
company  on  a  bond  discharging  a  lien  of  attachment  the  transfer  is  valid, 
where  there  is  no  evidence  of  a  preference  or  a  fraud  upon  the  creditors.^^" 
And  where  a  mortgage  w^as  given  by  an  insolvent  debtoi'  within  the  four 
months'  period  to  secure  a  pre-existing  debt  owing  to  the  moii-gagee,  who 
was  in  ignorance  of  the  mortgagor's  insolvency,  an  intent  to  hinder,  delay 
or  defraud  other  creditors  must  be  shown  in  order  to  avoid  the  mortgage.^' 
But  a  mortgage  made  to  secure  a  much  greater  amount  than  that  reallv 


(€.  C.  A.,  2d  Cir.) ,  1  Am.  B.  R.  3»8,  34  C.  C. 

A.  377,  63  U.  S.  App.  191,  92  Fed.  337; 
Davis  V.  Bohle   (C.  C.  A.,  8th  Cir.),  1  Am. 

B.  R.  412,  34  C.  C.  A.  372.  92  Fed.  325; 
Rnmaev  &  S.  Co.  v.  Novelty  &  Mach.  Mfg.  Co. 
(B.  C.;  Mo.),  3  Am.  B.  R^  704,  99  Fed.  699. 
See  Randolph  v.  Scruggs,  190  U.  S.  533,  536, 
10  Am.  B.  R  1,  47  L.  iBd.  1165,  1169,  23  Sup. 
Ct.  710;  (reorge  M.  West  Co.  v.  Lea  Bros., 
174  r.  S.  590,  .596,  2  Am.  B.  R.  463.  43  L.  Ed. 
1098,  1100,  19  Sup.  Ct.  836. 

It  is  difficult  to  reconcile  the  following 
eases  or  dicta  in  them  with  the  great  weight 
of  authority  and  the  decisions  of  this  court: 
Re  Baar  (C.  C.  A.,  2d  Cir.).  32  Am.  B.  R. 
465,  130.  C.  C.  A.  292,  213  Fed.  628;  Re 
Hersev  (D.  C,  Iowa),  22  Am.  B.  R.  863,  171 
Fed.  i004;  "Sargent  v.  Blake  (C.  C.  A.,  8th 
Cir.),  20  Am.  B.  R.  115,  17  L.  R.  A.  (N.  S.) 
1040,  87  C.  C.  A.  213,  160  Fed.  57,  15  Ann. 
Cas.  58;  Re  Bloch  (C.  C.  A.,  2d  Cir.),  15  Am. 
B.  R.  748,  74  C.  C.  A.  250,  142  Fed.  674; 
Oithens  v.  Shiffler  (D.  C,  Pa.),  7  Am.  B.  R. 
453,  112  Fed.  506. 

208.  Matter  of  8oforenko  (D.  C,  Mass.), 
32  Am.  B.  R.  32,  210  Fed.  562. 

Advances  to  prevent  bankruptcy  until  after 
four  months. —  In  a  suit  by  ,a  trustee  in 
bankruptcy  to  recover  book  accounts  assigned 
by  the  Imnkrupt  to  the  defendant  because  of 
adfvances.  evidence  held  to  show  that  the 
defendant  made  the  advances  for  the  purpose 
of  keeping  the  bankrupt  from  going  into 
bankruptcy  before  fhe  expiration  of  four 
months  from  the  time  of  other  illegal  prefer- 
ences to  the  defendant.  This  is  a  fraud  upon 
the  law,  and  property  assigned  by  the  bank- 
rupt for  such  purpose  may  be  recovered  by 
the  trustee.  Rubenstein  v.  Lottow  (Mass. 
Sup.  Ct.),  35  Am.  B.  R.  243,  220  Mass.  156. 


209.  Holbrook  v.  International  Trust  Co. 
(Sup.  Jud.  Ct.,  Mass.).  33  Am.  B.  R.  808, 
107  N.  E.  656. 

210.  Van  Iderstine  v.  National  Discount 
Co.,  2Sn  U.  S.  575,  682,  29  Am.  B.  R.  478,  67 
L.  Ed.  002,  33  Sup.  C^.  343 ;  Matter  of  Sofor- 
enko  (D.  C,  Mass.),  32  Am.  B.  R.  32,  210 
Fed.  562. 

211.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir. ) ,  18 
Am.  B.  R.  913.  619,  162  Fed.  943,  modifying 
16  Am.  B.  R.  583.  145  Fed.  202,  affd.  213  U. 
S.  223,  22  Am.  B.  R.  1.  53  L.  Ed.  772,  29  Sup. 
Ct.  436;  Meservev  v.  Robv  (C.  C.  A.,  8th 
Cir.>,  28  Am.B.  R.  629,  198  Fed.  844.  holding 
that  where  bankrupt's  rpal  estate  was  heavily 
incumlbered  by  different  mortages  and  bank- 
rupt conveyed  a  part  of  such  real  estate  to 
a  mortgagee  holding  a  mortgage  in  a  large 
amount,  past  due,  in  consideration  of  his  dis- 
charging the  liens  upon  all  the  property  and 
the  payn>ent  of  a  small  sum  in  cash,  in  order 
to  avoid  such  transfer  under  subsection  e, 
actual  fraud  in  fact,  as  distinguished  from 
constructive  fraud,  must  be  shown. 

Preference  made  for  purpose  of  continuing 
business. — ^A  preferential  payment  made  by 
an  insolvent  in  the  hope  and  for  the  purpose 
of  thereby  continuing  his  business  is  not 
really  fraudulent  though  it  is  under  certain 
circumstances  voidable  by  the  trustee.  Mat- 
ter of  Soforenko  ( D.  C.,'  Mass. ) ,  32  Am.  B. 
R.  32.  210  Fed.  562. 

212.  Matte*  ojf  Federal  Biscuit  Co.  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  612,  214  Fed.  221. 

218.  Coder  v.  Arts,  213  IT.  S.  223,  22  Am. 
B.  R.  1,  53  L.  Ed.  772,  29  Sup.  Ct.  436; 
In  re  Kullberg  (D;  C,  Minn.),  23  Am.  B.  R 
768,  176  Fed.  585. 
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due,  with  the  speciiic  intent  and  purpose  on  the  part  of  both  mortgagor  and 
mortgagee  to  hinder,  delay  and  defraud  other  creditors  of  the  mortgagor, 
16  invalid  in  equity  not  only  as  to  the  fictitious  debts  secured,  but  as  to  the 
genuine  indebtedness.^''^  When  all  the  parties  consent,  the  application 
of  the  partnership  property  to  the  payment  of  an  individual  debt  of  a 
partner  within  four-  months  of  the  filing  of  a  petition  in  bankruptcy,  and 
while  the  partners  and  the  partnership  are  insolvent,  does  not  evidence  any 
intent  to  hinder,  delay,  or  defraud  the  creditors.*^^'*  Inasmuch  as  the  preferen- 
tial equity  of  partnership  creditors  to  have  partnership  debts  paid  out  of  part- 
nershij)' assets  does  not  attach  until  the  property  is  in  custodia  legis,  the  appli- 
cation of  the  partnership  property  to  the  payment  of  an  individual  debt  of  a 
partner  when  all  the  partners  consent,  wnthin  four  months  of  the  filing  of  the 
petition  in  bankruptcy,  even  though  the  partners  and  partnership  were  insol- 
vent, does  not  evidence  any  intent  on  the  part  of  the  debtors  to  hinder,  delay 
or  defraud  the  creditors  of  the  partnership.'^**^  Directors  and  stockholders  who, 
with  knowledge  of  the  insolvent  condition  of  the  corporation  within  four 
months  before  the  bankruptcy  of  the  corporation,  sell  their  stock  to  it  and 
take  in  payment  therefor  notes^of  the  corporation  secured  by  a  deed  of  trust 
cannot  assert  a  preference  under  such  deed.^*^ 

(Ill)  ^Fraiuhdent  intent  implied  from  circumstances, —  Conveyances-  of 
real  estate  made  by  bankrupts  to  their  wives,  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy,  and  without  a  present  consideration,  are  void, 
since  it  may  be  implied  from  the  circumstances  of  the  transaction  that  they 
were  made  with  intent  to  hinder  and  defraud  creditors.^^®  However  the  rule 
is  different  where  the  property  transferred  was  the  exempt  property  of  the 
husband.^*®  But  a  transfer  in  ])ayment  of  a  creditor  of  the  bankrupt's  wife 
is  not  ipso  facto  fraudulent ;  the  intent  to  defraud  must  be  proven.^^  Although 
there  is  a  presumption  against  the  bona  fides  of  a  conveyance  made  by  a  failing 
husband  to  his  wife,  it  is  merely  a  ])resumption  of  fact,  negativing  the  idea 
of  a  valid  consideration,  and  the  burden  is  upon  the  wife  to  support  her 
right  by  clear  and  convincing  ])roof ;  there  is  no  presumption  of  law  against 
the  validity  of  such  a  transfer  which  will  stand  against  established  facts  to  the 
contrarv\^^  An  agreement  to  withhold  a  mortgage  from  record  is  not  of  itself 
conclusive  upon  the  question  of  fraud,  but  is  a  circumstance  constituting  more 
or  less  cogent  evidence  of  a  want  of  good  faith.^^     A  transfer  in  good  faith 

214.  McMahon  v.  Pithan  (Sup.  Ct.,  Iowa),  purchased  with  her  funds.— Where  bankrupt's 

33  Am.  B.  R  125,  147  X.  W.  920.  wife   purchased    and    improved   certain   real 

815.  Sargent  v.  Blake  (C.  C.  A..  8th  Cir.).  property  with  her  own  means,  as  an  invest- 

20  Am.  B.  R.  116.  160  Fed.  57.  ment  for  her  own  benefit,  but  the  deed,  by 

216.  Matter  of  MoConnell  v.  Williams  a  mistake  of  the  scrivener,  was  made  out 
(Ref.,  Cal.),  32  Am.  B.  R.  .589.  to  bankrupt,  a  trust  was  thereby  created  in 

217.  Moore  &  Co.  v.  Gilmorc  (C  C.  A,.  favor  of  the  wife,  who  paid  the  purchase 
4th  Cir.),  32  Am.  B.  R.  186,  216  Fed.  90.  monev.    and    when    bankrupt    subsequently 

218.  Henkel  v.  Slider  (0.  C.  N.  Y.),  20  transferred  to  her  the  legal  title,  he  did  no 
Am.  B.  R.  773.  163  Fed.  553;  Fouche  v.  more  than  a  court  of  equity  in  a  proper  pro- 
Shearer  (D,  C,  Ga.).  22  Am.  B.  R.  828,  ceeding  would  have  compelled  him  to  do. 
172  Fed.  592;  Woodford  v.  Rico  (D.  C,  Okl.),  SiHing  v.  Todd  (Sup.  Ct.,  Va.).  27  Am.  B. 
30  Am.  B.  R.  4.56.  207  Fed.  473;  Jackson  v.  R.  127,  72  S.  E.  682.  Compare  Phillips  v. 
.Tetter  (>Sup.  €t.,  Iowa).  32  Am.  B.  R.  667.  Kleinman  (Sup.  Ct.,  Pa.),  27  Am.  B.  R.  195. 
142  N.  W.  431.  81    Atl.   648. 

219.  Jacksmi  v.  .letter  (,«?up.  Ct..  Imva),  221.  Weld  v.  McKav  (C.  C.  A.,  7th  Cir.). 
32  Am.  B.  R.  667,  142  N.  W.  431.  .34  Am.  B.  R.  52,  218  Fed.  807. 

220.  In  re  Kavser  (C.  C.  A.,  3d  Cir.).  24  222.  Rogers  v.  Page  (C.  C.  A.,  6th  Oir.), 
Am.  B.  R  174,  ill  Fed.  383.  15  Am.  B.  R.  502,  140  Fed.  .596,  72  C.  C.  A. 

Transfer  by  bankrupt  to  wife  of  property       164.    iSee  In  re  Shaw  (D.  C,  Me.),  17  Am. 
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to  pay  an  honest  antecedent  debt  is  not  of  itself  suMcient  to  establish  actual 
fraud  in  fact,  or  an  intent  on  the  debtor's  part,  or  on  the  part  of  the  cred- 
itor, to  hinder,  delay,  or  defraud  other  creditors,  within  the  meaning  of  this 
subsection.^^  A  transfer  by  a  corporation  within  the  four  months'  period  to 
a  creditor  of  officers  of  such  corporation  in  pa\Tnent  of  an  obligation  incurred 
by  them  for  the  benefit  of  the  corporation,  is  fraudulent  where  the  parties  had 
knowledge  of  the  financial  condition  of  the  corporation  and  of  the  improper 
use  of  the  corporate  funds.^^ 

(IV)  Sales  of  goods  on  account;  hvlk  sales. —  An  agreement  whereby  goods 
were  consigned  to  a  person  for  sale  and  account,  the  consignee  to  return  the 
goods  which  were  unsold,  is  not  necessarily  invalid;  as  to  the  goods  unsold 
the  agreement  is  one  of  bailment  and  if  made  in  good  faith  the  consignor  may 
assert  and  sustain  his  title  to  the  goods.^^  If  the  contract  requires  the  con- 
signee  "to  buy  and  pay  for'*  all  the  goods  remaining  in  his  hands  at  the 
expiration  of  a  certain  period,  arid  the  consignee  subsequently  becomes  bank- 
rupt, an  attempted  transfer  of  the  goods  to  tbe  consignor  just  before  bank- 
ruptcy without  consideration  is  fraudulent. ^*^  Sales  of  goods  in  bulk  other- 
wise than  in  the  ordinary  course  of  trade,  are  presumptively  fraudulent  under 
the  statutes  of  many  States ;  under  such  statutes  the  fact  that  full  value  was 
paid  is  immaterial,  if  it  be  shown  that  the  vendee  knew  of  the  vendor's  intent 
to  defraud  his  creditors."^'^      So  where  a  debtor  mortgages  his  entire  stock  of 


B.  R  IM,  146  Fed.  243;  In  re  Hickerson 
(D.  C,  Idalio),  20  Am.  B.  R.  682,  162  Fed. 
345,  holding  that  an  agreement  to  withhold 
a  chattel  mortgage  frmn  record  is  evidence 
of  fraudulent  intent;  In  re  Duggan  (C.  C. 
A.,  6th  Cir.),  25  Am.  B.  R.  47»,  183  Fed. 
405,  affg.  26  Am.  B.  R.  lOTy,  182  Fed.  252; 
Matter  of  National  Boat  &  Engine  Co.  ( D.  C, 
Me.),  33  Am.  B.  R.  154,  216  Fed.  208. 

Scheme  to  remove  property  beyond  the 
reach  of  creditors. — ^Where  the  bankrupt  made 
four  conveyances  simultaneously  as  part  of 
a  scheme  to  put  his  real  estate  beyond  the 
reach  of  his  creditors  in  view  of  his  imminent 
and  inevitable  bankruptcy  and  the  grantees 
knew  or  should  have  knowTi  of  such  intent 
and  kept  the  conveyances  from  record,  with 
the  intent  to  assist  in  its  accomplishment, 
such  convevances  should  be  set  aside.  Cowan 
v.  Burchfield  (D.  C,  Ala.),  26  Am.  B.  R. 
293.  liSO  Fed.  614. 

223.  Meservev  v.  Roby  (C.  C.  A.,  8th  Cir.) , 
28  Am.  B.  R.  529,  198 'Fed.  844. 

224.  Matter  of  Rockawav  Mfg.  Co.  (D.  C, 
N.  Y.),  34  Am.  B.  R.  627,  226  Fed.  520. 
where  the  following  facts  appeared:  A  cor- 
poration being  in  need  of  cash  to  purchase 
supplies,  two  of  its  officers  sought  to  borroiw 
money  for  that  purpose  from  F.,  who  re- 
fused to  advance  the  money  to  the  corpora- 
tion, but  told  the  officers  he  would  loan  the 
money  to  them  personally  for  the  use  of  the 
corporation.  He  did  so,  taking  their  notes 
and  gave  his  check  for  the  loan^  which  was 
endorsed  by  the  two  officers  and  immediately 
deposited  in  the  corporation's  bank  account. 
Thereafter  F.  received  checks  of  the  corpora- 
tion in  payment  of  the  loan,  with  know^ledge 
that  the  officers  were  using  corporate  funds 


to  pay  their  individual  debt,  when  the  cor- 
poration was  in  such  financial  condition  that 
they  had  no  right  so  to  do.  It  was  held  that 
the  payments  were  fraudulent. 

225.  Ludvigh  v.  American  Woolen  Co.,  231 
U.  &  522.  31  Am.  B.  R.  481,  58  L.  Ed.  345, 
34  Sup.  Ct.  161,  affg.  188  Fed.  30,  110  C. 
C.  A.  180,  which  revd.  23  Am.  B.  R.  314. 
176  Fed.  445. 

226.  Parlett  v.  Blake  (C.  C.  A.,  8th  Cir.), 
26  Am.  B.  R.  25,  188  Fed.  200. 

227.  In  re  Calvi  (D.  C,  N.  Y.),  26  Am. 
B.  R.  206.  1«5  Fed.  642;  Bentlev  v.  Young 
(D.  C,  N.  Y.),  31  Am.  B.  R.  50*6,  210  Fed. 

202.     See   Am.^  Bankr.   Dig.   §   634. 

Sales  in  bulk. —  In  the  case  of  Matter  of 
Farrell  Co.  (Ref.,  N.  Y.),  9  Am.  B.  R.  341, 
it  was  held,  where  the  provisions  of  the 
Xew  York  statute,  L.  1902,  chap.  528,  entitled 
"  An  act  to  regulate  the  sale  of  merchandise 
in  bulk.'*  are  willfully  and  deliberately  ig- 
nored by  an  allegefl  bankrupt,  upon  such  a 
sale  made  bv  him  within  the  four  months' 
period,  the  transfer  is  void  under  subsection 
p  of  the  above  section.  Matter  of  Robert- 
shaw  Mfg.  Co.  (I).  C,  Pa.),  13  Am.  B.  R. 
401>,  133  Fed.  556;  Shelton  v.  Price  (1).  C, 
Ala.),  23  Am.  B.  R.  759,  176  Fed.  585; 
Carpenter  v.  Kamow  (D.  C,  Mass.),  28  Am. 
B.  R.  21.  193  Fed.  762;  Parker  v.  Sherman 
(D.  C.  Vt.) .  29  Am.  B.  R.  862,  201  Fed.  155. 

Validity  of  sale  of  entire  retail  stock. — 
Where  bankrupt,  a  few  days  prior  to  the 
filing  of  the  petition,  transferred  by  bill  of 
sale  his  entire  stock  of  merchandise  in  a 
retail  store  to  his  sister,  who  failed  to  make 
the  inqiiiries  or  give  notice  to  his  creditors, 
as  required  by  the  New  Jersey  **  Sales  in 
Bulk  "  Act,  the  sale  was  voidable  under  said 
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gooda  aud  uses  the  money  to  pay  a  portion  of  his  creditors  it  will  be  presumed 
that  he  intended  to  hinder,  delay,  and  defraud  his  other  creditors.^^^ 

(V)  Burden  of  proof. —  The  rule  is  that  one  who  alleges  fraud  takes  upon 
himself  the  burden  of  proving  it.-'*  Circumstances  of  the  transaction  may 
be  shown;  if  sufficient  to  show  that  the  entire  intent  was  to  delay,  hinder  or 
defraud,  the  transaction  should  be  set  aside;  if  it  is  attempted  to  prove  the 
intent  by  evidence  apart  from  the  face  of  the  instrument  attacked,  the  burden 
of  proof  is  usually  imposed  upon  the  party  attacking.^^  Other  illustrative 
ciii'o^  under  the  present  law  are  cited  in  the  foot-note  ^^  and  under  subsequent 
paragraphs. 

f.  Purchasers  in  good  faith  and  for  present  fair  consideration. —  This  saves 
valid  transfers,"^*^  as  subsection  d  does  valid  liens.  A  purchaser  is  not  in 
good  faith  who  makes  no  effort  to  determine  whether  an  insolvent  may  make 
a  transfer  which  will  not  be  in  violation  of  the  act  f^  nor  is  he  in  good  faith 
if  he  has  knowledge  of  the  insolvent's  insolvency,  or  where  facts  are  shown 
which  place  upon  the  purchaser  the  duty  of  making  inquiries  as  to  the  insolv- 
ent's financial  condition,  and  he  fails  to  make  them,  as  where  the  sale  consists 
of  the  transfer  of  the  entire  stock  of  merchandise  owned  bv  a  retail  merchant,^*^ 


c 


Act.  and  it  appearing  that  the  transfer  was 
eontrive<l  and  conaummated  in  fraud  of  hank- 
rupt'rt  creditors,  it  came  within  the  inhibition 
of  Hiilvsection  e  and  ^^'as  void  as  to  such 
creditors.  In  re  Lipman  ( D.  C,  N.  J.),  20 
Am.  B.  R.  130,  201  Fed.  160. 

Where  the  question  is  one  of  fact  as  to  the 
urchasers'  good  faith,  and  they  as  witnesses 
lave  failed  to  satisfy  the  trial  court  thereof 
and  their  stories  in  the  printed  record  are 
unjKM'Ruasive.  the  verdict  will  not  he  dis- 
turbed. Bentlev  v.  Young  (€.  C.  A.,  2d  Cir.) , 
34  Am.  B.  R.  ^5.  223  Fed.  536.  aflfg.  31  Am. 

B.  R.  506.  210  Fed.  202. 

Creditors'  bill  by  trustee. —  A  trustee  in 
bankruptcy  may  maintain  an  action  in  the 
nature  of  a  crwii tors'  bill  sigainst  the  persons 
wlio  have  purchased  and  disposed  of  the  en- 
tire assets  of  his  bankrupt's  estate  in  viola- 
tion of  the  provisions  of  section  26.'>1,  Rev. 
St.  1013.  commonly  called  the  ''Bulk  Sales 
Law."  Niklaus  v.  Lessenhop  (Neb.  Sup.  Ct.) . 
37  Am.  B.  R.  401.  157  N.  W.  1010. 

228.  In  re  Walden  Bros.  Clothing  Co.   (D. 

C.  (Ja.K  20  Am.  B.  R.  80.  100  Fed.  315.  But 
in  this  case  on  appeal  the  court  held  (C.  C 
A..  5th  Cir.),  2^  Am.  B.  R.  673.  that  where 
a  transfer  of  a  bankrupt's  entire  stock  of 
p)ods,  which  was  made  for  a  present  fair 
consideration,  is  sought  to  be  impugned  on 
the  ground  that  it  was  made  to  hinder, 
delay  and  defraud  creditors,  so  far  as  the 
purchaser  is  concerned,  actual  fraud  as  dis- 
tinguished from  constructive  fraud,  nmst  be 
sliown. 

229.  Tn  re  Kavser  (C.  C.  A..  3d  Cir.),  24 
Am.  B.  R.  174,  177  Fed.  383:  Jackson  v. 
S.Mltrwick  (D.  C  X.  Y.),  26  Am.  H.  R.  836, 
180'  Fed.   508. 

230.  In  re  Fllctson  (D.  C,  W.  Va.).  23 
Am.  B.  R.  530,  174  Fed.  850;  Tn  re  Kavser 
(C.  C.  A.,  3d  Cir.).  24  Am.  B.  R.  174,*  177 
Fed.  383. 

231.  Carter  v.  Goodvkoontz  (D.  (;..  Ind.), 
2  Am.  B.  R.  224,  04 'Fed.   108;   Johnson  v. 


Wald  (C.  C.  A.,  5th  Cir.),  2  Am.  B.  R.  84. 
03  Fed.  640;  In  re  Steininger  (C.  C.  A.,  5th 
Cir.).  6  Ato.  B.  R.  68,  107  Fed.  669;  In  re 
Ilugill  Mercantile  Co.  (D.  C,  Ohio).  3  Am. 
B.  R.  686,  100  Fed.  616;  In  re  Kellogg  (Ref.. 
N.  Y.),  6  Am.  B.  R.  380,  affd.  7  Am.  B,  R. 
270.  112  Fed.  52;  In  re  Shepherd  (Ref.,  111.). 
6  Am.  B,  R.  725. 

232.  Compare  Tiffany  v.  Lucas,  15  Wall. 
410;  Sedgwick  v.  Wormser,  Fed.  Cas.  12,626; 
Curran  v.  Munger,  Fed.  Cas.  3.487. 

233.  In  re  Moody  (D.  C,  Iowa),  14  An?. 
B.  R.  272,  134  Fed.  628,  holding  that  a  trans- 
fer of  all  the  bankrupt's  property  to  a  person 
with  knowledge  of  the  -bankrupt's  financial 
condition  is  not  in  good  faith;  In  re  Knopf 
(D.  C,  S.  Car.),  16  Am.  B.  R.  432,  144  Fed. 
245;  Dokken  v.  Page  (C.  C.  A.,  8th  Cir.). 
17  Am.  B.  R.  228,  147  Fed.  438;  Drever  v. 
Kicklighter  (D.  C,  Oa.),  36  Am.  B.  R.  199, 
228  Fed.  744. 

234.  Parker  v.  Sherman  (C.  C.  A.,  2d  Cir.) . 
32  Am.  B.  R.  303,  212  Fed.  917;  Godwin  v. 
Tuttle  (Sup.  Ct.,  Ore.),  33  Am.  B.  R.  93. 
141  Pac.  1120;  Matter  of  Rosenberg  (Ref., 
X.  Y. ) ,  22  Am.  B.  R.  900. 

Sale  in  bulk  sustained  in  Shelton  v.  Price 
(D.  C,  Ala.),  23  Am.  B.  R.  431,  174  Fed. 
801 ;  see  In  re  Walden  Bros.  Clothing  Co. 
(D.  C,  Ga.),  20  Am.  B.  R.  80,  109  Fed.  315 
(affd.  20  Am.  B.  R.  673),  holding  that  whce 
bankrupt  mortgaged  its  entire  stock  of  mer- 
chandise, and  then  used  the  money  received 
from  the  mortgage  to  pay  three  creditors, 
leaving  a  number  of  its  creditors  wholly  un- 
protected, it  will  'be  presumed  (under  Ga. 
Code,  8  S?224)  that  the  mortgage  was  given 
by  bankrupt  with  intent  to  hinder  and  delry 
such  unprotected  creditors,  the  circumstances 
being  such  as  to  have  put  the  mortgagee  upon 
inquiry  whicli,  if  made,  would  have  informe<l 
him  of  bankrupt's  intention,  and  therefore 
the  mortgage  is  void.  See  also  In  re  Thweatt 
(D.  C,  Ga.),  20  Am.  B.  R.  84,  199  Fed.  310. 
affd.  sub  nom.  Johnson  v.  Dismukes    (C  C 
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A  payment  of  a  note  dated  prior  to  the  four  months'  period,  which  is  imme- 
diately followed  by  bankruptcy,  is  not  in  good  faith  and  for  a  present  fair 
consideration.^^  The  fact  that  a  mortgagee  knew  that  the  proceeds  of  a  mort- 
gage was  to  be  used  in  the  payment  of  mortgagor's  creditors  does  not  affect 
the  good  faith  of  the  transaction,  in  the  absence  of  proof  that  he  had  caiise  to 
believe  that  the  mortgagor  w^as  insolvent.^^  If  the  consideration  is  fair  and 
passes  to  the  bankrupt  and  goes  into  his  estate,  the  transfer  is  valid,  unless 
there  is  clear  and  convincing  proof  of  fraud.^^'^  If  the  bankrupt  was  solvent 
when  he  transferred  the  property,  and  there  were  no  grounds  for  believing 
that  an  indebtedness  would  arise  which  would  embarrass  him,  the  transfer  mav 
be  sustained  as  being  in  good  faith,  even  if  made  to  his  wife,  it  appearing 
that  the  property  had  been  acquired  in  part  by  money  of  the  wife  advanced 
to  the  husband. in  trust.^^^  A  new  corporation  organized  by  the  bondholders 
of  an  insolvent  corporation  to  take  over  the  assets  of  such  corporation  with  no 
provision  made  for  the  payment  of  its  debts,  does  not  take  such  assets  in  good 
faith,  or  "for  a  present  fair  consideration.^ ^*^  If  valid  as  to  the  "present 
consideration  "  and  void  as  to  the  remainder  of  the  value  of  the  property  trans- 
ferred because  in  fraud  of  creditors,  the  recovery  will  be  limited  to  the  part 
that  is  void  and  the  remainder  may  be  retained.^^  If  part  of  the  consideration 
is  present  and  made  in  good  faith,  such  a  mortgage  will  be  good  to  that 
extent. ^^^  But  where  there  is  an  entire  absence  of  good  faith,  the  fresh  con- 
sideration does  not  save  the  nioi-tgage;  it  is  void  even  as  to  that.^*^ 


A.,  5th  Cir.),  29  Am.  B.  R.  GftG,  204  Fed.  382. 
And  see  under  "  Sales  of  goods  on  acoouiit ; 
bulk  sales,"  ante. 

235.  Spencer  v.  Nekemoto  (D.  C,  Hawaii), 
2t  Am.  B.  R.  517. 

236.  In  re  Kullberg  (D.  C,  Minn.),  23 
Am.  B.  R.  758,  176  Fed.  585. 

237.  Parker  v.  Sherman  {€.  C.  A.,  2d  Cir.) . 
.•^2  Am.  B,  R.  393.  212  Fed.  917;  Matter  of 
I'nar  (C.  C.  A.,  2d  Cir.),  32  Am.  B.  R.  465, 
213  Fed.  628;  Vollmer  v.  Plage  (D.  C,  ^^ 
v.),  26  Am.  B.  R.  590,  186  Fed.  598. 

A  chattel  mortgage  given  upon  the  pay- 
ment of  cash,  which  cash  goes  into  the 
hands  of  the  bankrupt  and  is  used  for  the 
purposes  of  his  estate  and  of  whioli  his  cred- 
itors have  the  benefit,  is  a  valid  mortgage 
under  §  67 -e  of  the  .bankruptcy  law  even  if 
made  within  four  months  of  the  filing  of  the 
petition,  if  no  actual  fraud  be  shown.  In  re 
Mahland  (I).  C,  N.  Y.),  26  Am.  B.  R.  81. 
184  Fed.  743.  As  to  assignment  of  book  ac- 
count«  made  by  parol  as  security  for  purchase 
price  of  goods  delivered  prior  to  four  months 
period,  see  In  re  Stiger  (D.  C,  N.  J.),  20 
Am.  B.  R.  253.  202  Fed.  791. 

238.  Butcher  v.  Cantor  ( D.  'C.,  N.  Y. ) ,  26 
Am.  B.  R.  424,  185  Fed.  945. 

239.  Reorganization  of  corporation  to  take 
assets  of  insolvent  corporation;  present  con- 
sideration.— Where  a  corporation,  organized 
to  operate  stone  quarries,  had  become  in- 
solvent, and.  within  the  four  months,  prior 
to  its  adjudication  in  bankruptcy,  a  bond- 
holders' committee  organized  a  new  corpora- 
tion for  the  purpose  of  transferring  to  it 
bv  bill  of  sale  all  the  assets  of  the  quarrv 
company,  and  such  bill  of  sale  within  such 
four  months'  period  was  given  with  the  in- 


tent to  hinder,  delay  or  defraud  the  creditors 
of  the  quarry  company,  and  the  new  corpora- 
tion did  not  buy  the  property  in  good  faith 
or  give  "present  appropriate  consideration 
therefor,"  such  transfer  is  null  and  void 
under  §  67 -e  of  the  bankruptcy  act.  In  re 
Medina  Quarry  Co.  (D.  C,  N.  Y.),  24  Am. 
B.  R.  769,  179  Fed.  929. 

240.  Jackson  v.  Sedgwick  (D.  C,  N.  Y.), 
26  Am.  B.  R.  836,  189  Fed.  508;  Vollmer  v. 
Plage  (D.  C,  N.  Y.).  26  Am.  B.  R.  590,  186 
Fed.  598;  In  re  Mahland  (D.  C,  N.  Y.), 
26  Am.  B.  R.  81,  184  Fed.  743. 

241.  In  Ve  Wolf  (D.  C.  Iowa) ,  3  Am.  B.  R. 
558,  98  Fed.  84;  Citv  Nat.  Bank  v.  Bruce 
(C.  C.  A.,  4th  Cir.),  6  Am.  B.  R.  311,  109 
Fed.  69,  affg.  In  re  Alverson  (Ref.,  S.  Car.), 

5  Am.  B.  R.  855:  Stedman  v.  Bank  of  Mon- 
roe (C.  C.  A.,  8th  Cir.),  9  Am.  B.  R.  4,  117 
Fed.  237;  In  re  Davidson  (D.  C,  Iowa),  5 
Am.  B.  R.  528,  109  Fed.  882:  In  re  Durham 
(1).  C,  Md.),  8  Am.  B.  R.  115,  114  Fed.  750: 
In  re  Sawver  (D.  C,  Mass.),  12  Am.  B.  R. 
269,  130  Fed.  384,  where  a  chattel  mortgage 
given  in  security  for  the  payment  of  notes 
to  a  certain  amount  was  sustained  as  to  the 
amount  actually  loaned  at  the  time  the  mort- 
gage was  executed;  In  re  Dismal  Swamp  Con- 
tracting Co.  (D.  C,  Va.),  14  Am.  B.  R.  175. 
135  Fed.  415;  Ans}Q  v.  Bankers*  Trust  Co. 
(D.  C,  X.  Y.),  32  Am.  B.  R.  71.  210  Fed. 
289. 

242.  In  re  Hugill  (D.  €.,  Ohio),  3  Am.  H. 
R.  686,  100  Fed.  616.  See  also  a  case  some- 
what analogous,  In  re  Barrett  (Ref.,  N.  Y.), 

6  Am.  B.  R.  48.  Compare  also  In  re  Soudans 
Mfg.  Co.  (C.  C.  A.,  7th  Cir.),  8  Am.  B.  R. 
45.    113    Fed.    804. 
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g.  Tranafere  anA  incombranceft  under  State  laws. —  The  last  sentence  of  the 
subsection  is  in  line  with  the  policy  of  the  law.  It  adopts  all  State  laws 
which  interdict  fraudulent  transfers  and  liens,  provided  the  acts  complained 
of  are  within  four  months  of  the  bankruptcy.  Section  7U-e  is  broader  and 
applies  the  period  of  limitation  fixed  by  the  State  law.  This  sentence  is  of 
little  importance. 

h.  Suits  to  rccoyer  property.— (1)  In  general. —  Though  all  fraudulent 
transfers  or  incumbrances  are  here  declared  null  and  void  and,  by  §  70-a  (4) 
the  title  to  property  affected  thereby  vests  in  the  trustees,  yet  a  suit  to 
recover  will  often  be  necessary.  This  is  invariably  so,  where  possession  is 
not  in  the  bankrupt.  If  in  his  possession,  it  may  be  reached  summarily. ^^ 
Not  so  where  a  third  party  is  interested,  save  with  his  consent.^**  The  set- 
ting aside  of  a  mortgage  in  which  the  wife  of  the  bankrupt  joined,  to  release 
her  dower,  revives  the  wife's  right  of  dower.^^  A  payment  of  a  premium 
to  an  insurance  company  upon  an  annuity  policy,  whereby  a  bankrupt  becomes 
entitled  to  an  annuity  payable  during  life,  may  be  recovered  by  the  trustee  of 
the  annuitant;  such  a  contract  is  wholly  executory  and  the  trustee  may  elect 
to  cancel  it,  and  recover  the  consideration  for  the  benefit  of  creditors.^^  The 
trustee  must  proceed  by  suit  in  the  proper  tribimal,^"*^  and  show  facts  bringing 
the  case  within  this  subsection.  What  has  been  said  as  to  suits  to  set  aside 
voidable  preferences  is  largely  applicable  here.^^® 

(2)  Amendment  of  1003. —  The  words  added  here  are  the  same  as  those 
added  to  §  60-b  and  §  70-e.  Clearly,  they  refer  to  any  suit  which  may 
be  brought  under  the  subsection,  and  not  merely  to  a  suit  based  on  a  State 
law.  The  meaning  and  purpose  of  the  amendment  have  already  been  dis- 
cussed. The  amendatory  act  has  conferred  jurisdiction  upon  district  courts 
concurrent  with  State  courts  to  set  aside  transfers  made  by  a  bankrupt  within 
the  four  months'  period,  which  are  alleged  to  be  null  and  void  as  to  creditors 
by  a  State  law.^^®  If  the  property,  against  which  the  lien  is  asserted,  is  in 
the  possession  of  a  State  ^ourt,  the  question  of  the  validity  of  the  lien  should 


243.  See  In  re  Dcuell  (D.  C.  Mo.),  4  Am. 
B.  R.  60.  100  Fed.  633.  and  many  cases 
where  the  remedy  of  contempt  has  been  re- 
sorted to. 

244.  Bardes  v.  Bank,  178  U.  R  524,  4  Am. 
B.  R.  163,  44  L.  Ed.  1175,  20  Sup.  Ct.  100"-, 
Matter  of  Mansur  (Rof.,  Mass.),  36  Am.  B. 
R.  57. 

Consent  of  defendant. — ^An  action,  wherein 
it  is  allet?ed  tliat  tlie  defendant  claimed  to 
he  the  owner  of  an  account  due  the  bankrupt 
and  that  such  claim  was  based  on  a  con- 
spiracy between  the  bankrupt  and  the  defend- 
ant, is  in  the  nature  of  a  .suit  to  quiet  title 
to  personal  property,  and  cannot  be  brought 
in  the  federal  courts  without  the  consent  of 
the  defendant.  Simpson  v.  Western  Hard- 
wiire  &  Metal  Co.  (D.  C,  Wash.),  35  Am. 
B.  R.  Sol,  227  Fed.  304. 

245.  Matter  of  Linpafelter  (C.  C.  A.,  Cth 
Cir.),  24  Am.  B.  R.  656. 

246.  Smith  v.  Mutual  Life  Tns.  Co.  (C.  O. 
Mass.).  24   Am.  B.  R.   514,   178  Fed.   510. 

247.  See.  generally,  under  Sections  Two 
and  Twenty-three  of*  this  work. 

A  receiver  cannot  sue  to  recover  property 
which  has  been  fraud ulentlv  transferred  liy 


the  bankrupt.  Frost  v.  Latham  &  Co.  (D. 
C.  Ala.),  25  Am.  B.  R.  313,  181  Fed. -86«. 
Equity  jurisdiction. —  To  establish  a 
liability  under  section  67 -e  of  the  Bankruptcy 
Act  actual  fraud  must  be  shown  and  there- 
fore suits  under  that  provision  are  peculiarly 
within  the  cognizance  of,  and  should  be  en- 
tertained on,  the  equity  side  of  the  court. 
Simpson  v.  Western  Hardware  &  Metal  Co. 
(O.  C,  Wash.),  35  Am.  B.  R.  851.  227 
Fed.  304. 

248.  S<H»  under  Section  Sixty  of  this  work. 

249.  Johnston  v.  ForsHh  Mercantile  Co. 
(D.  C,  Oa.).  11  Am.  B.  R.  669.  127  Fed.  845. 
See  McXultv  V.  Feingold  (D.  C.  Pa,).  12 
Am.  B.  R.  338,  120  Fed.  1.001,  holding  thai 
a  trustee  in  bankruptcy  may  maintain  a  suit 
in  equity  in  a  district  court  for  an  account- 
ing of  money  collecte<l  by  defendants  on  ac- 
counts fraudulently  assigned  to  them  by 
bankrupts,  altliough  the  face  value  of  such 
accounts  is  known  to  the  trustee.  As  to 
actions  bv  trustees  to  set   aside  fraudulent 

« 

convevances,  see  Schmitt  v.  Dahl  (Sup.  Ct.. 
Minn.'),  11  Am.  B,  R.  226,  188  Minn.  506; 
Kohont  v.  Chalounka  (Sup.  Ct.»  Neb.).  11 
Am.  B.  R.  2«5.  60  Neb.  677,;  Loganville  Bank- 
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be  tried  in  tlie  State  court ^^  For  the  time  when  the  amendments  became 
operative,  see  "Supplementary  Section  to  Amendatory  Act/^  post. 

i.  MiscellaneouB  invalid  trwsfers  or  incumbranoes. — (1)  In  general. — 
The  books  are  already  well  filled  with  precedents.  All  turn  on  their  own 
facts.^^^  It  is  impossible  to  deduce  hard  and  fast  rules.  The  more  important 
cases  are  classified  in  the  succeeding  paragraphs. 

(2)  Mortgages  to  secure  antecedent  debts. —  These  are  void.^*^^  Where 
the  mortgagor  remains  in  possession  with  power  to  sell  in  the  usual  course 
of  business,  under  a  mortgage  that  contains  no  provision  that  the  proceeds 
of  sales  shall  be  applied  upon  the  debt  secured,  the  legal  effect  of  the  mortgage' 
is  to  hinder  and  delay  creditors ;  and  if  given  within  the  four  months'  period 
is  null  and  void.^^    Although  the  mortgage  is  given  to  secure  a  present  loan, 


ing  Co.  V.  Forrester  (Ga.  Ct.  of  App.),  36 
Am.  B.  R.  279,  &7  S.  E.  694;  Simpson  v. 
Western  Hardware  &  Metal  Co.  ?D.  C, 
Wash.),  35  Am.  B.  R.  851,  227  Fed.  304; 
Rubenstein  v.  Lottow  (Mass.  Sup.  Ct.),  35 
Am.  B.  R.  243,  220  Mass.   156. 

250.  Pietri  v.  Wells  (La.  Sup.  Ct.),  36  Am. 

B.  R.  105,  69  So.  W7. 

251.  For  instance,  In  re  Little  River  Lum- 
ber Co.  (D.  C,  Ark.),  1  Am.  B.  R.  483, 
92  Fed.  685,  and  In  re  Head  (D.  C,  Ark.), 
7  Am.  B.  R.  556,  114  Fed.  489;  In  re  Faul- 
haber  Stable  Co.  (C.  C.  A.,  2d  Cir.),  22 
Am.  B.  R.  381,  170  Fed.  68.  See  also  for 
decisions  on  this  general  subject,  Harvey  v. 
Smith  (Sup.  Jud.  Ct.,  Mass. )>  7  Am.  B.  R. 
497,  and  In  re  Standard  Laundry  Co.    (C- 

C.  A.,  9th  Cir.),  S  Am.  B.  R.  638,  116  Fed. 
47d. 

252.  In  re  Ronk  (D.  C,  Ind.),  7  Am.  B.  R. 
31,  111  Fed.  154;  Pollock  v.  Jones  (C.  C 
A.,  4th  CHr.),  10  Am.  B.  R.  616,  124  Fed. 
163,  affg.  9  Am.  B.  R.  262,  118  Fed.  673; 
Farmers*  Bank  v.  Carr  &  Co.  (C.  C.  A.,  4th 
Cir.),  11  Am.  B.  R.  733,  127  Fed.  690;  In  re 
Hill  (D.  C,  Cal),  15  Am.  B.  R.  499,  140 
Fed.  984;  Matter  of  Hutchinson  Co.  (Ref., 
Mich.),  14  Am.  B.  R.  618;  Morpan  v.  First 
Kat.  Bank  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R. 
639,  145  Fed.  466.  Compare  In  re  Wolf  (D* 
C,  Iowa),  3  Am.  B.  R  558,  98  Fed.  84,  and 
Sabin  v.  Camp  (D.  C,  Oreg.),  3  Am.  B.  R, 
678,  98  Fed.  974. 

IVrortgage,  when  invalid.— ^  But  a  transfer 
or  mortgage  made  by  an  adjudged  bankrupt, 
to  secure  a  pre-existing  debt,  within  four 
months  of  the  filing  of  the  petition,  is  not 
void,  under  section  67 -e,  unless  it  was  either 
made  with  the  intent  on  his  part  to  hinder, 
delay  or  defraud  his  creditors,  or  some  of 
them,  or  is  held  void  as  aflrainst  his  creditors 
by  the  laws  of  the  jurisdiction  in  which  the 
property  is  situated.  Coder  v.  Arts  ( C.  G  A., 
8th  Cir.),  18  Am.  B.  R.  513,  152  Fed.  943, 
modifying  16  Am.  B.  R.  683,  affd.  213  U.  S. 
223,  22  Am.  B.  R.  1,  63  L.  Ed.  772,  29  Sup. 
Ct.  436. 

Chattel  mortgage  by  corporation  organized 
to  take  over  business  of  bankrupt;  lack  of 
present  consideration. — ^Where  a  creditor, 
with  knowledpre  that  a  bankrupt  had  made 
various  transfers  of  his  property  to  his  wife, 
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received  stock  in  a  corporation  formed  to 
take  over  bankrupt's  busmess  and  which  was 
at  all  times  insolvent,  and  subsequently 
turned  back  the  stock,  taking  in  part  pay- 
ment therefor  a  chattel  mortgage  upon  assets 
of  the  corporation,  such  mortgage  was  in- 
valid, the  evidence  failing  to  establish  that 
the  creditor  had  ever  purchasM  the  stock  for 
a  present  consideration  or  advanced  money 

.  thereon  as  claimed.     In  re  Levine    (D.  C, 
N.  y.),  28  Am.  B.  R.  481,  196  Fed.  589. 

"  258.  Egan  State  Bank  v.  Rice  (C.  C.  A., 
8th  Cir.),  9  Am.  B.  R.  437,  119  Fed.  107; 
Zartman  v.  ^National  Bank,  16  Am.  B.  R. 
152,    109   K    y.    App.    Div.   406,   96   CST.    Y. 

'   Supp.  633;  Skilton  v.  Codington,  15  Am.  B. 

^  R.  810,  185  N.  Y.  80,  77  N.  E.  790;  In  re 
Marine  Construction  &  Dry  Dock  Co,  (D.  C., 
N.  y.),  14  Am.  B,  R.  466,  135  Fed.  921; 
Dodge  V.  Norlin  (C.  C.  A.,  8th  Cir.),  13  Am. 

.  B.  R,    177,    133   Fed.   363;    In   re  Standard 
Telephone  &  Electric  Co.    (D.  C,  Wis.),  19 
Am.  B,  R.  491,  157  Fed.  106;  In  re  Herman' 
(D.  C,  Iowa),  31  Am.  B.  R.  243,  207  Fed. 
694. 

Mortgage  to  secure  prior  advances. — ^Where 
bankrupt  gave  to  a  bank  a  mortgage  to  secure 
prior  advances  which  had  been  made  under 
an  agreement  to  give  such  security  and  it 
plainly  appeared  that  bankrupt,  who  was 
then  knowingly,  hopelessly  insolvent,  had 
determined,  days  before  he  gave  the  mort- 

,  gage,  to  abscond  and  leave  his  creditors  un- 
paid, except  as  secured,  the  mortgage  con- 

;  stituted  a  transfer  to  hinder,  delay  and  de- 
fraud creditors,  and,  there  being  no 
"present"  consideration,  it  was  void,  not- 
•  withstanding  that  tlie  mortgagee  might  have 
acted  in  good  faith.  In  re  Thomas  (D»  C, 
N.  Y.),  29  Am.  B.  R.  945,  199  Fed.  214. 

Mortgage  on  shifting  stock  of  merchan- 
dise.— ^A  chattel  mortgage  given  by  a  bank- 
rupt on  a  stock  consisting  of  wines,  liquors 
and  cigars,  etc.,  which,  with  the  knowledge 
of  the  mortgagee,  were  bought  and  sold  and 
dealt  in  from  day  to  day  in  the  usual  course 
of  trade,  all  of  the  proceeds  being  retained 
by  the  bankrupt  and  no  part  being  turned 
over  to  the  mortgagee,  is  invalid.  In  re 
Noethen  (C.  C.  A..  2d  Cir.),  29  Am.  B.  R. 
234,  201  Fed.  97,  aflfg.  27  Am.  B.  R.  910, 
196  Fed.  673. 
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if  the  money  borrowed  is  to  be  used  in  part  payment  of  antecedent  debts, 
the  mortgage  has  been  held  to  be  void.^^ 

(3)  Chattel  mortgages. —  Here  the  cases  are  quite  numerous  and  in 
each  instance  turn  upon  the  requirements  of  the  State  law.^^  Any  chattel 
mortgage  which  was  ineffectual  as  against  creditors  under  the  law  of  the 
State  of  the  transaction,  is  ineffectual  as  against  the  bankrupt's  trustee. ^^ 


254,  In  re  Pease  (D.  C,  Mich.),  12  Am. 
B.  R.  66,  129  Fed.  44«;  In  re  Butler  (D.  C, 
Ga.).  9  Am.  B.  R.  539,  120  Fed.  100;  In  re 
Soudans  Mfg.  Co.  (C.  C.  A.,  7th  Cir.).  8 
Am.  B.  R.  45,  113  Fed.  804;  In  re  Hersev 
(D.  C,  Iowa),  22  Am.  B.  R.  763,  171  Fed. 
998;  Matter  of  Schacht  Motor  Car  Co.  (Ref., 
Cal.),  31  Am.  B.  R.  624. 

Mortgage  to  secure  advances  to  pay  pre- 
exlstiag  debt. — A  mortgage,  executed  by  an 
insolvent  debtor  within  four  months  of  bank- 
ruptcy, covering  all  his  property,  to  secure 
notes  representing  a  loan  with  which  the 
mortgagee  had  taxen  upon  notes  discounted 
by  a  bank  and  on  which  the  debtor  was 
threatened  with  arrest  for  forgery,  held,  on 
all  the  evidence,  to  constitute  a  fraudulent 
transfer,  void  under  section  €7-e  of  the 
bankniptcv  act.  Dean  v.  Davis.  ^2  l^.  S. — i 
38  Am.  B.  R.  664,  37  Sup.  Ct.  230,  and 
cases  cited  in  marginal  note. 

866.  In  re  Adams  (Ref.,  Mich.).  2  Am. 
B.  R.  415;  In  re  Leigh   (Ref.,  Col.),  2  Am. 

B.  R.  606;  Stroud  v.  McDaniel  (C.  C.  A., 
4th  Cir.),  5  Am.  B.  R.  695,  106  Fed.  493; 
In  re  Shirlev  (C.  C.  A.,  6th  Cir.).  7  Am.  B. 
R.  299,  112 'Fed.  301;  In  re  Platts  (D.  C. 
$.  Dak.),  6  Am.  B.  R.  568,  110  Fed.  126; 
In  ro  Ronk  (D.  C,  Ind.).  7  Am.  B.  R.  31, 
HI    Fed.    154;    In   re  Pekin    Plow   Co.    (C. 

C.  A..  8th  Cir.),  7  Am.  B.  R.  369.  112  Fed. 
308;  In  re  Soudans  Mfg.  Co.  (C.  C.  A.,  7th 
Cir.),  8  Am.  B.  R.  45,  113  Fed.  804;  Dodge 
v.  Norlin  (C.  C.  A.,  8th  Cir.),  13  Am.  B.  R. 
177,  133  Fed.  363;  Bank  of  Dillon  v.  Mur- 
chison  (C.  C.  A.,  4th  Cir.),  31  Am.  B.  R. 
740.  213  Fed.  147.  As  to  binding  effect  of 
State  law  and  decisions,  compare  In  re  Hull 
(D.  C,  Vt),  8  Am.  B.  R.  302.  115  Fed.  858, 
with  In  re  Josephson  (D.  C,  Ga.).  8  Am.  B. 
R.  423.  Ill  Fed.  404.  The  latter  case  is 
thought  the  more  reliable. 

The  validity  of  a  mortgage  is  a  local  ques- 
tion, and  the  decisions  of  tjie  State  courts 
will  control.  In  re  Hickeraon  (D.  C,  Idaho), 
20  Am.  B.  R.  682.  G8«,  162  Fed.  .345:  In  e 
Harnden  (D.  C,  N.  Mex.).  29  Am.  B.  R.  507, 
200  Fed.  175;  Scandinavian-Anicrionn  Hank 
V.  Sabin  (C.  C.  A.,  9th  Cir.),  36  Am.  B.  R. 
151.  227   Fed.  579. 

A  bill  of  sale  executed  by  a  corporation 
while  it  is  insolvent,  to  secure  a  loan,  is 
invalid  under  tliis  section.  In  re  Arkonia 
Fabric  Mfg.  Co.  (D.  C,  Pa.),  18  Am.  B.  R. 
470.  151  Fed.  914. 

Possession  and  sale  of  property  by  mort- 
gagor.— A  provi.^ion  in  a  chattel  mortgage, 
that  the  mortgagors  may  remain  in  possea- 
aion  of  a  stock  of  merchandise  and  sell  it 
out  in  the  usual  course,  paying  a  per  cent,  of 
the  sales  cncli   vcck  it)  i\w  mortgagee,  does 


not  render  the  mortgage  void  per  se.  Good 
faith  is  the  controlling  principle  in  testing 
the  validity  of  such  a  conveyance,  and  this 
must  be  in  each  case  decided  upon  the  evi- 
dence. Cauthorn  v.  Burlev  ^cate  Bank  (Sup. 
Ct.,  Idaho),  33  Am.  B.  R.'794,  144  Pac.  1«08. 

S56.  In  re  First  National  Bank  of  Canton 
(C.  C.  A.,  6th  Cir.),  14  Am.  B.  R.  180, 
135  Fed.  62;  In  re  Birck  &  Co.  (C.  C.  A., 
7th  Cir.).  15  Am.  B.  R.  694.  142  Fed.  438, 
holding  that  under  the  Illinois  statute  a 
chattel  mortgage  is  void  as  against  the 
mortgagor's  trustee,  where  such  mortgage 
was  given  to  secure  notes  containing  no  men- 
tion u{}on  their  face  that  they  were  secured 
by  an  instrument  in  the  form  of  a  chattel 
mortgage.  In  re  Shaw  (O.  C,  Me.),  17  Am. 
B.  R.  19«,  146  Fed.  243;  In  re  Chadwick 
(D.  C,  Ohio),  15  Am.  B.  R.  528,  140  Fed. 
674. 

Sale  of  mortgaged  property  without  ac- 
counting for  proceeds. — Where  bankrupt  who 
had  given  a  chattel  mortgage  on  a  stock 
of  goods  to  a  bankrupt  was,  with  the  knowl- 
edge of  the  mortgagee,  permitted  to  sell  the 
goods  and,  having  deposited  the  proceeds  in 
the  bank,  to  use  them  for  his  own  benefit  and 
in  the  purchase  of  new  merchandise,  with 
no  understanding  that  the  proceeds  should 
be  reinvested  and  the  mortgage  lien  attach 
to  the  goods,  so  purchased,  and,  although 
many  times  the  mortgage  indebtedness,  in 
goods,  were  sold  and  the  proceeds  so  de- 
posited, only  a  small  payment  was  made  to 
the  bank  and  no  account  rendered  of  the 
disposition  of  the  proceeds,  the  transaction, 
under  the  law  of  South  Dakota,  constitute! 
a  legal  fraud  which  voided  the  mortgage  as 
against  bankrupt's  creditors.  In  re  Geiver 
(D.  C,  S.  Dak.),  28  Am.  B.  R.  413,  193 
Fed.  128. 

Validity  of  chattel  mortgage  as  to  cred- 
itors extending  credit. — A  trustee  in  bank 
ruptcy  takes  the  property  of  the  bankrupt 
subject  to  all  the  rights,  claims  and  equi- 
ties that  have  been  impressed  upon  it  in  tho 
hands  of  the  bankrupt,  and  the  validity  oT 
such  rights,  claims  and  equities  is  to  be  de- 
termined, in  the  absence  of  Federal  statute, 
by  the  local  law  as  evidenced  by  the  decision.s 
of  the  State  courts.  A  chattel  mortgage  was 
given  September  30th,  1909,  but  not  recorded 
until  March  9th,  1910.  In  August.  1910,  tho 
mortgagor  was  adjudged  a  bankrupt.  It 
appeared  that  certain  persons  became  cred- 
itors between  the  date  of  execution  and  of 
recording  the  mortgage.  Held,  that  thc» 
trustee  in  bankruptcy  took  subject  to  the 
rights,  claims  and  equities  existing  against 
the  bankrupt's  property,  the  validity  of  whicli 
was  to  he  determined  by  the  local  (Missouri) 
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If  a  bankrupt  purchaser  property  subject  to  a  chattel  mortgage,  his  trustee 
cannot  attack  the  mortgage  because  not  fHed  as  required  by  statute;  the 
bankrupt  received  the  property  subject  to  the  lien,  and  his  trustee  cannot 
avail  himself  of  the  remedies  afforded  the  creditors  of  the  original  mort- 
gagor. ^^^  Cases  where  the  validity  of  conditional  sales  has  been  attacked  are 
also  cited  here.^*®  So  also  where  a  pledge  of  collateral  has  been -called  in 
question.^^^ 

(4)  Voluntary  settlements. —  These  are  avoided  in  terms  by  the 
English  law.  We  have  no  similar  provision,  but  judicial  construction  has 
made  our  rule  substantially  the  same.  If  made  by  an  insolvent  husband  to 
his  wife  they  are  held  void,^^  Xo  matter  how  devious  the  method,  if  the 
wife  gets  the  property  from  an  insolvent  husband  without  consideration, 
intent  will  be  presumed  and  the  transfer  be  set  aside.^^     Similarly,  transfers 


statute:  tlmt.  in  Missouri,  an  unrecorded 
chattel  mortgage  is  void  as  to  creditors  ex- 
tending credit  to  tlie  mortgagor  between 
the  time  of  giving  the  mortgage  and  the  date 
of  recording,  and  that  the  superior  equity  of 
such  creditors  follows  the  property  into  the 
hands  of  the  trustee  in  bankruptcy.  In  re 
Wade  (D.  C,  Mo.),  26  Am.  B.  R.  169,  1S6 
Fed.  664. 

Right  of  trustee  to  take  advantage  ot  in- 
validity.— ^  Prior  to  bankruptcy',  the  bankrupt 
had  given  to  his  father-in-law  a  chattel  mort- 
gage covering  tools,  furniture,  personal  prop* 
ertv,  etc.,  of  everv  kind.  He  was  at  the 
time  running  a  small  store  and  his  stock 
of  merchajidise,  covered  by  the  mortgage,  was 
sold  from  time  to  time  as  his  own  and  the 
proceeds  used  primarily  for  the  support  of 
the  bankrupt's  family,  though  occasional  pay- 
ments were  made  upon  the  mortgage  but  no 
account  of  sales  was  kept,  and  the  niortgagee 
made  no  objection  to  the  disposition  made  of 
the  proceeds.  Ilrld.  that  the  mortgage  was 
invalid  as  to  any  of  the  property,  as  against 
the  general  creditors,  and  that  the  tnistee  in 
bankruptcy  might  take  advantage  of  such 
jnvaliditv.*  In  re  Ilartnian  (T).  C.,  N.  Y.). 
26  Am.  B.  R.  76,  189  Fed.  106. 

Mortgage  on  shifting  stock  of  merchandise. 
—  A  ^ew  York  chattel  mortgage  given  to 
secure  a  part  of  the  purchase  price  of  a 
stock  of  goods,  which  permits  the  mortgagor 
to  sell  the  goods  in  the  ordinary  course  of 
business,  although  providing  that  the  stock 
shall  l)e  kept  up  to  its  present  standard  as 
to  quality  and  quantity  and  purporting  to 
give  a  lien  on  all  goods  purchased  to  re- 
plenish the  stock,  is  void  as  to  the  mort- 
gagor's creditors,  in  the  absence  of  a  pro- 
vision for  turning  over  the  proceeds  of  sales 
to  the  mortgagee  or  for  using  such  proceeds 
to  replenish  the  stock  or  for  a  renewal  of 
the  lien  by  giving  renewal  or  new  mortgages 
on  new  stock  purchased.  Matter  of  Purtell 
(D.  C.  N.  Y.),  32  Am.  B.  R.  824,  215  Fed. 
191. 

Under  the  decisions  of  Oregon,  when  it 
appears  either  upon  the  face  of  a  chattel 
mortgage  or  by  parol  evidence  aliunde,  that 
a  mortgagee  of  personal  property  has  given 
the  mortrjagor  uniiinited  power  and  authority 


to  dispose  of  the  property  in  the  usual  course 
of  trade,  the  mortgage  is  void  as  to  attach- 
ing creditors,  even  though  there  was  not 
actual  fraudulent  intent  on  the  part  of  either 
of  the  parties  to  the  instrument,  and  hience 
it  is  also  void  as  to  the  trustee  in  bankruptcy 
of  the  mortgagor.  Scandinavian-American 
Bank  v.  Sabin  fC.  C.  A.,  9th  Cir.),  36  Am. 
B.  R.  151,  227  Fed.  579. 

257.  In  re  Columbia  Fireproof  Door  & 
Trim  Co.  (D.  C,  N.  Y.),  21  Am.  B.  R.  714, 
les  Fed.  159. 

268.  In  re  Klingaman  (D.  C,  Iowa),  4 
Am.  B.  R  254,  101  Fed.  e^-l;  In  re  Rowland 
(D.  C,  N.  v.),  6  Am.  B.  R.  495,  109  Fed. 
•860;  In  re  Tatem  (D.  C,  N.  Car.),  6  Am. 
B.  R.  426,  no  Fed.  519;  In  re  Sewell  (D,  C, 
Ry.),  7  Am.  B.  R.  133,  111  Fed.  791;  In 
re  Garcewich  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
149.  115  Fed.  »7. 

259.  Chattanoiiga  Xat.  Bank  v.  Rome  Iron 
Co.  (D.  C,  Ga.),  4  Am.  B.  R.  441,  102  Fed. 
755;  In  re  Cobb  (D.  C,  N.  Car.),  3  Am. 
B.  R.  129,  96  Fed.  821;  Casev  v.  Cavaroc, 
96  V.  S.  467,  24  L.  Etl.  779;  Clark  v.  Iselin, 
21  Wall.  360;  Adams  v.  Nat.  Bank,  2  Fed. 
174;  Davis  v.  R.  R.  Co.,  Fed.  Cas.  3,64^ 
In  re  Grinnell,  Fed.  Cas.  5,829. 

260.  In  re  Skinner  (D.  C,  la.),  3  Am. 
B.  R.  163,  97  Fed.  190;  In  re  Grabs  (Ref.. 
Ohio),  1  Am.  B.  R.  465;  Kehr  v.  Smith. 
20  Waif.  31;  Sedgwick  v.  Place,  Fed.  Cas. 
12,622;  Pratt  v.  Curtis,  Fed.  Cas.  11.375: 
Antrim  v.  Kellv,  Fed.  Cas.  494. 

261.  In  re  Smith  (D.  C.  Ga.),  3  Am.  B. 
R.  95,  100  Fed.  795;  In  re  Eldred,  Fed.  Cas. 
4,328.  Compare  In  re  Tcter  (D.  C,  Va.).  23 
Am.  B.  R.  223,  173  Fed.  798,  aifd.  24  Am. 
B.  R.  242.  179  Fed.  655;  Phillips  v.  Klein- 
man  (Pa.  Com.  Pleas,  Alleg.  Co.),  23  Am. 
B.  R.  266. 

Assignment  of  life  insurance  policy;  chat- 
tel mortgage  to  wife  to  secure  note. — A  bank- 
rupt had  two  policies  of  life  insurance  in 
which  his  wife  was  named  as  beneficiary  sub- 
ject to  the  usual  .right  of  the  insured  to 
change  the  beneficiary.  Assignments  of  both 
of  the  policies  t«  the  company  aa  security  for 
loans  were  signed  by  the  wife.  I'bereafter  a 
note  wa«  given  to  the  wife  secured  by  a  mort- 
gage, for  the  amoimt  of  the  loan  with  interest. 
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to  other  relatives  are  suspicious  and  require  proof.^®^  But  if  a  transfer 
be  mAde  in  good  faith  to  a  wife,  in  consideration  of  her  release  of  her 
inchoate  dower  right,  it  is  valid.^**^  A  husband  may  give  his  earnings  or  other 
property  to  his  wife,  without  affecting  the  rights  of  his  creditors,  provided  he 
is  at  the  time  in  solvent  circumstances,  and  there  is  no  purpose  to  avoid  his 
obligations.^*" 

(5)  Gkneral  assignments. — Voluntary  general  assignments,  whether  with 
or  without  preferences,  are  legal  frauds,  and  therefore  voidable.  The  cases 
are  already  numerous,'^^  and  establish  a  doctrine  not  always  recognized  under 
the  former  laws.  The  legal  effect  of  a  general  assignment  is  considered 
elsewhere.^** 

j.  Practice. —  If  the  property  may  be  recovered  summarily,  a  {petition, 
duly  verified,  will  usually  be  enough  to  secure  the  order  to  show  cause.  It 
should  show  facts  bringing  it  within  the  terms  of  some  of  the  subsections 
of  this  section.^*^  If  the  bankrupt  or  his  agent  who  is  in  possession  refuses 
to  deliver  the  property,  contempt  proceedings  may  be  brought.  In  cases 
where  a  suit  is  necessary,  it  must  be  for  either  the  property  or  its  value,  and 
in  accordance  with  the  rules  and  practice  of  the  court  where  brcJtight.  The 
trustees  should  not,  however,  bring  snch  a  suit  without  obtaining  a  direction 
to  that  effect  by  the  referee  in  charge.^**® 

VI.  LIENS  THROUGH  LEGAL  PROCEEDINGS. 

a.  In  general. —  Subsections  c  and  /  ^oth  relate  to  liens  obtained  through 
legal  proceedings.     Subsection  c  relates  to  liens  obtained   in  suits  or  pro- 


The  mortf^aged  property  was  sold  free  from 
liens.  JTrW,  that  the  note  to  the  wife  and 
the  mort^ii^e  to  secure  it  were  without  con- 
sideration, and  that  the  proceeds  of  the  sale 
of  the  property  belong  to  the  estate  in  bank- 
ruptcy. Matter  of  Farrand  (D.  C.  Me.).  38 
Am.  B.  R.  101.  235  Fe<i.  800. 

262.  In  re  Johann,  Fed.  Cas.  7,331.  Com- 
pare Adams  v.  CoHier,  122  U.  S.  382.  30*  L. 
Ed.  1207.  7  Sup.  Ct.  1208. 

263.  In  re  Porterfield  (D.  C.  W.  Va.),  15 
Am.  B.  R.  11,  138  Fed.  102;  In  re  Orandv 
(D.  C,  8.  Car.),  17  Am.  B.  R.  206,  146  Fed. 
318. 

264.  Gifts  by  husband  to  wife;  recoyery 
by  trustee. —  Small  sum  of  moncy»  volun- 
tarily given  by  a  husband  to  his  wife  from 
time  to  time  when  he  was  entirely  solvent, 
should  not  he  taken  from  her  to  pay  persons 
who  became  croflitors  as  a  result  of  a  business 
enterprise  into  which  he  subsequently  en- 
gaged; but  sums  so  given  the  wife,  when  the 
husband  is  not  in  a  financial  condition  to  do 
so,  may  be  recovered  by  the  trustee  in  bank- 
ruptcy* Milkman  v.  Artbc  (C.  C.  A.,  2d  Cir.), 
34  Am.  B.  R.  536.  223  Fed.  507,  revg.  32  Am. 
B.  R.  510,  213  Fed.  642. 

265.  West  Co.  v.  Lea.  174  T"^.  S.  500,  2  Am. 

B.  R.  463,  43  L.  Ed.  1008,  10  Sup.  Ct.  836; 
I)a\is  V.  Boble  (C.  C.  A..  8th  Cir.),  1  Am.  B. 
R.  412,  02  Fed.  325,  affg.  In  re  Sievers   (D. 

C,  Mo.),  1  Am.  B.  R.  117,  01  Fed.  36<1;  In  re 
Gutwillig  (I).  C,  N.  Y.),  1  Am.  B.  R.  78,  00 
Fed.  475;  affd.,  s.  c,  1  Am.  B.  R.  388.  92 
Fed.  327:  In  re  Gray,  3  Am.  B.  R.  647,  47  N. 
Y.  App.  Diy.  554,  62  N.  Y.  Supp.  618;  Globe 


Ins.  Co.  V.  Cleveland  Ins.  Co.,  Fed.  Cas.  5,486 ; 
Boese  v.  King,  108  U.  S.  379,  27  L.  Ed.  760, 
2  Sup.  Ct.  765 ;  Detroit  Trust  Co.  v.  Pontiac 
Say.  Bank  (C.  C.  A..  6th  Cir.),  27  Am.  B. 
R.  821,  196  Fed.  20;  affd.  237  U.  S.  186. 
34  Am.  B.  R.  750.  35  Sup.  Ct,  509:  Matter 
of  Braus  (D.  C.,  N.  Y.).  38  Am.  B.  R.  112, 
237  Fed.  139;  Matter  of  Vorck  (D.  C, 
Mont. ) ,  38  Am.  B.  R.  203,  235  Fed.  655. 

A  general  assignment,  even  though  with- 
out preferences,  is  now,  if  made  within  four 
months  of  the  filing  of  the  petition,  a  con- 
structive fraud  on  the  bankruptcy  act. 
Cohen  y.  American  Surety  Co..  20  Am'.  B.  R. 
65,  72,  102  N.  Y.  227,  84  N.  E.  047;  Eichholz 
V.  Polack  (N.  Y.  App.  Div.),  25  Am.  B.  R. 
243.  140  X.  Y.  App.  0iy.  551,  125  N.  Y.  Supp. 
1108. 

266.  See  under  Sections  Three  and  Twenty- 
three  of  this  work. 

267.  AUegations  in  pleadings. —  For  in- 
stance, in  the  case  of  McNulty  v.  Wiesen 
(D.  C,  Pa.),  12  Am.  B.  R.  341,  130  Fed. 
1,012  it  was  held  that  ai«  allegation  in  an 
answer  that  the  purchase  of  book  accounts 
was  made  without  intent  on  the  part  of  the 
defendants  to  delay,  hinder  and  defraud  the 
bankrupt's  creditors,  or  any  of  them,  is  not 
inrpertinent,  for  the  reason  that  under  sub- 
section e  the  defendants  are  required  to 
show  that  they  were  purchasers  in  good  faitli 
and  for  a  present  fair  consideiation.  See 
also  Johnston  y.  Forsyth  Mercantile  Co.  (D. 
C,  Ga.).  11  Am.  B.  R!  660,  127  Fed.  84. 

268.  See  also,  generally,  imder  Sections 
Three,  Twenty-three  and  Sixty  of  this  work. 
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ceedings  at  law  or  in  equity  against  the  bankrupt^  begun  within  the  four 
months' -period.  Such  liens  are  nullified,  or  if  the  nullification  would  work 
an  injury  to  the  bankrupt  estate,  they  may  be  preserved  for  the  benefit  of 
the  estate,  and  the  trustee  may  be  subrogated  to  the  rights  of  the  holder  of 
the  lien,  and  be  empowered  to  perfect  and  enforce  the  same.  Subsection  / 
nullifies  all  liens  obtained  through  legal  proceedings  "  against  a  person  who  is 
insolvent,"  which  are  perfected  within  the  four  months'  period.^^  The  prop- 
erty subject  thereto  passes  upon  the  bankruptcy  of  such  person  to  his  trustee. 
The  court  may  also  preserve  such  liens  for  the  benefit  of  the  estata 
Bona  fide  purc|iasers  are  protected  under  this  subsection.  The  provisions  of 
this  subsection  qre  not  limited  to  the  annulment  of  liens  on  property  that 
passes  to  the  trustee ;  it  is  general  and  sweeping  and  applies  to  all  liens  acquired 
through  legal  proceedings  during  the  four  months'  period,  on  all  property 
of  the  bankrupt,  including  exempt  property.^^ 

b.  Comparatiye  legislation. —  The  jvide  gulf  between  the  former  and  the 
present  law  here  needs  little  comment.  Then,  as  has  been  said,  only  attach- 
ment liens  were  dissolved.  Now  all  liens  through  legal  proceedings  share 
the  same  fata  Thus,  the  subsections  under  discussion  are  in  harmony  with 
the  so-called  "passive"  act  of  bankruptcy ^^^  and,  vnth  it,  establish  a  new 
class  of  constructive  frauds  resulting  from  what  we  have  been  wont  to  think 
jtistifiable  foresight.  This  is  the  high-water  mark  of  bankruptcy  jurispru- 
dence both  in  England  and  the  United  States.  The  change  is  so  marked  that 
the  constitutionality  of*  the  clause  has  been  attacked,  though  unsuccessfully.^^ 

c.  Confiuian  concerning  subs,  c  and  subs.  f. —  A  question  much  discussed 
early  in  the  administration  of  the  law  was  whether  subsection  /  applied  to 
voluntary  bankruptcies.     Some  cases  held  that  it  did  not.^^    The  great  weight 

269.  Matter  of  Southern  Arizona  Smelting  solvent,  at  a  time  within  four  months  prior 
Co.  (C.  C.  A.,  9th  Cir.),  36  Am.  B.  R.  927,  to  the  filing  of  a  petition  in  bankruptcy 
231  Fed.  87.                                                           ^  against  him,  shall  be  deemed  null  and  void 

270.  In  re  Foi1)e8  (C.  C.  A.,  &th  Cir.),  26  in  case  he  is  alleged  a  bankrupt,  and  the 
Am.  B.  R.  355,  186  Fed.  79.  It  is  apparent  .  property  affected  by  the  levy,  judgment,  at- 
that  the  effect  of  §  67 -f  of  the  Act  of  1898  ^  tachment,  or  other  lien  shall  be  deemed  dis- 
is  not  to  avoid  attachments,  levies  or  liens  '  charged  and  released  from  the  same,  and 
therein  referred  to  against  all  the  world,  but  shall  pass  to  the  trustee  as  a  part  of  the 
merely  as  againert  the  trustee  in  bankruptcy  estate  of  the  bankrupt,"  relates  merely  to" 
and  those  claiming  under  him,  so  that  the  levies,  judgments,  attachments,  and  liens 
property  may  pass  to  and  be  distributed  by  which  are  acquired  through  legal  proceedings, 
nim  amon^  the  creditors  of  the  bankrupt,  and  does  not  affect  contractual  or  quasi  con- 
and  such  is  the  view  entertained  by  several  tractual  liens.  Scrupulous  care,  indeed,  is 
well-considered  cases.  Oasady  &  Co.  v.  evidenced  throughout  the  act  to  save  all  such 
Hartzell,  34  Am.  B.  R.  236,  151  N.  W.  97;  rights  and  liens  which  are  obtained  in  good 
Peoples*  Nat'l  Bank  v.  Maxson  (Sup.  Ct.,  faith  from  the  bankrupt.  Grav  v.  Amot 
Iowa),  33  Am.  B.  R.  766,  150  K  W.  601  (N.  Dak.  Sup.  Ct.),  35  Am.  B.  fe.  704,  154 
See  discussion  under  Section  Six  of  this  work,  N.  W.  268. 

sub-title    "Exemptions    out    of    incumbered  271.  Bankr.  Act,  §  3-a  (3). 

property:*  272.  In  re  Rhoads  (D.  C,  Pa,),  3  Am.  B. 

Failure  of  trustee  to  claim  property.— The  R.  380,  98  Fed.  399. 

lien    of   a   judgment   acquired    within    four  278.     Voluntary     bankruptcies. —  In      the 

months  of  bankruptcy  is  rendered  void  'by  ease  of  In  re  DeLue  ( D.  C,  Mass. ) ,  1  Am.  B. 

section  67-f  of  the  bankruptcy  act,  although  R.  387,  91  Fed.  510,  it  was  held  tliat  where 

the    trustee   does    not    claim    the    property  an  attachment  of  the  property  of  a  voluntary 

against  which  the  lien  is  asserted.    JPeoples*  bankrupt  had  been  made  by  virtue  of  a  pre- 

Nat'l  Bank  v.  Maxon    (Sup.  Ot.,  Iowa),  33  cept  issued  within  four  months  prior  to  the 

Am.  B.  R.  765,  150  N.  W.  601.  filing  of  the  petition  or  in  a  suit  that  was 

Contractual  liens  not  affected. —  The  Ian-  commenced  a  year  before  the  filing  of  the  peti- 

guage  of  section  67  of  the  bankruptcy  act,  tion  the  lien  of  attachment  was  not  destroyed 

which  provides  that  "  levies,  judgments,  at-  by  an  adjudication  of  the  petitioner  in  bank- 

tachments,  or  other  liens,  obtained  through  ruptcy  on  the  ground  that  the  case  falls 

l^al  proceedings  against  a  person  who  is  in-  within   section  67-e,   and   the  provi^^ions  of 
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of  authority,  however,  is  tliat  both  subsections  may  refer  to  either  voluntary 
or  involuntary  cases. ^'**  The  courts  were  at  first  iilso  much  confused'  by 
two  subsections  with  apparently  the  same  purpose, 'yet,  while  inconsistent 
in  part,  at  the  same  time  overlapping.  This  confusion  is  not  now  important. 
Subsection  /  seems  to  coyer  in  general  terms  almost  every  lien  specilically 
declared  voidable  in  subsection  c,  as  well  as  many  more.  Besides,  it  occurs 
later  in  the  law  and,  having  been  inserted  while  the  bill  was  in  conference 
committee  of  the  two  Houses  of  Congress,  thus  represents,  as  it  were,  the  last 
word  of  the  framers  of  the  statute.^*  It,  therefore,  is  now  usually  relied  on; 
subsection  c  is  important  only  in  those  rare  instances  where  subsection  / 
does  not  apply. 

d.  When  subs,  c  applies. —  The  element  of  insolvency  at  the  time  of  the 
lien  not  always  being  essential  under  subsection  c,  as  under  subsection  f, 
cases  where  this  matter  is  in  doubt  will  often,  if  possible,  be  brought  within 
the  former.  This  distinction  is  7iot  important  where  the  facts  bring  the 
alleged  lien  within  siibdivisions  c  (1)  or  c  (2).  Still,  liens  may  be  obtained 
through  legal  proceedings  which  amount  to  a  fraud  on  the  act  irrespective  of 
insolvency.  In  that  event,  while  such  cases  will  be  rare,  subsection  c,  and 
not  its  companion,  applies.  The  distinction  between  "  void  ^'' and  *Woidable,'* 
in  the  respective  subsections,  is  not  important^  Several  of  the  clauses  mak- 
ing up  subsection  c  have  been  considered  elsewhere.^*  The  phrase  "  in  fraud 
of  the  provisions  of  the  act"  comes  from  the  law  of  1807.^"  It  means, 
in  brief,  any  act  intended  to  disturb  or  resulting  in  a  disturbance  of  that 
equilibrium  between  creditors  of  the  same  class  which  is  the  basic  principle 


section  67-f,  being  limited  to  voluntary  bank- 
niptpy,  have  no  application.  Tliis  case  was 
followed  by  In  re  Easley  (D.  C,  Va.).  1  Am. 
B.  R.  715,'  93  Fed.  410,  where  property  had 
been  levied  upon  by  an  execution  issued  upon 
a  judgment  prior  to  the  statutory  four 
months,  and  also  by  the  case  of  In  re  O'Con- 
nor, »5  Fed.  943. 

274.  In  re  Friedman  (Ref.,  N.  Y.),  1  Am. 
B.  R.  510;  Peck,  etc.,  Co.  v.  Mitchell,  95  Fed. 
258;  In  re  Fellerath  (D.  C  ,  Ohio) ,  2  Am.  B. 
R.  40,  95  Fed.  121 ;  In  re  Rhoads  (D.  C,  Pa.) , 
3  Am.  B.  R.  380,  98  Fed.  309 ;  In  re  Dobson 
(D.  C.  111.),  3  Am.  B.  R.  420,  8  Fed.  86;  In 
re  Lesser  (D.  C,  N.  Y.),  3  Am.  B.  R.  815,  100 
Fed.  433 ;  In  re  Kemp  (D.  C,  Col.) ,  4  Am.  B. 
R.  242.  101  Fed.  689;  Brown  v.  Case  ('Sup. 
Jud.  Ct,  Mass.),  6  Am.  B.  R.  744,  61  N.  3. 
279;  In  re  Benedict,  8  Am.  B.  R.  463,  37  X. 
Y.  Misc.  230,  75  N.  Y.  Supp.  165;  Mohr  v. 
Matox  (Sup.  Ot„  Ga.),  12  Am.  B.  R.  330, 
120  Ga.  962;  McKenney  v.  Cheney  (Sup.  Ct., 
Ga.),  11  Am.  B.  R.  54,  45  S.  E.  433,  in  which 
case  the  court  expressly  dissented  from  the 
holding  of  Judge  Tliomas  in  the  case  of  In 
re  O'Connor,  95  Fed.  943.  and  held  that  a 
proper  construction  of  subsection  /  requires 
the  holding  that  it  is  applicable  to  both  cases 
of  voluntary  and  involuntary  bankruptcy. 
Mencke  v.  Rosenberg,  9  Am.  B.  R.  323,  202 
Pa.  St.  131.  And  see  Matter  of  Southern 
Arizona  Smelting  Co.  (C.  C.  A.,  9th  Cir.), 
36  Am.  B.  R.  827,  231  Fed.  87,  where  the 
court  concludes  that  the  language  and  pur- 
pose of  the  two  subsections  clearly  indicate 
that  it  was  intended  tliat  they  should  apply 


to  both  voluntary  and  involuntary  proceed- 
ings. 

Liens  obtained  by  judgment  notes  which 
gave  the  holder  the  power  of  attorney  to 
enter  up  judgment  were  considered  to  be  an- 
nulled and  rendered  void  by  the  adjudication, 
where  the  notes  had  been  given  before  the 
statutory  period,  or  the  entry  of  the  judg- 
ment had  been  made  within  that  time.  In  :e 
Richatds  (C.  C.  A.,  7th  Cir.),  3  Am  B.  R, 
145,  96  Fed.  935.  So,  in  the  ease  of  In  re 
Higgins  (D.  C,  Ky.),  3  Am.  B.  R.  364,  97 
Fed.  776,  an  attachment  issued  within  four 
months,  though  the  case  in  which  the  at- 
tachment was  issued  was  begun  long  before, 
was  annulled.  See  also  In  re  Vaughan  (D. 
C,  N.  Y.),  3  Am.  B.  R.  362,  97  Fed.  660,  in 
which  many  cases  are  collected. 

275.  See  In  re  Tune  (D.  C,  Ala.),  8  Am. 
B.  R.  2^,  115  Fed.  906. 

Wherever  there  is  any  inconsistenqr 
between  the  provisions  of  paragraphs  c  and  /, 
the  latter  controls  and  supersedes  the  former 
under  the  well-known  rule  of  statutory  con- 
struction, as  the  last  statement  of  the  legis- 
lative will.  In  re  Rhoades  (D.  C.,  Pa.),  3 
Am.  B.  R.  380.  98  Fed.  399. 

276.  For  instance,  "Within  four  months 
prior  to  filing  the  petition/'  "Reasonable 
cause  to  believe  that  the  defendant  was  in- 
solvent," "  In  contemplation  of  bankruptey," 
"Obtained  or  permitted"  and  "Insolvency" 
have  been  considered  in  the  discussion  under 
Section  Sixtv  of  this  work. 

277.  Act  of  1867,  §  35,  R.  S.,  §  MZS. 
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of  all  bankruptcy  laws.  Illustrative  cases  under  the  former  law  will  be 
found  in  the  foot-note.^^^  The  concluding  clause  of  subsection  c  is  doubtless 
expressive  of  the  law.  It  extends  to  liens  through  legal  proceedings*^®  the 
rule  of  subrogation  stated  in'subsection  &.  The  fact  that  to  be  voidable  under 
subsection  c  a  lien  must  arise  in  a-  proceeding  begun  within  the  four  mouths^ 
period  should  also  be  noted. 

e.  Insolyeney  essential. —  Here  the  distinction  between  liens  through  legal 
proceedings  and  other  liens  has  already  been  pointed  out.  None  of  the 
former  are  dissolved  by  bankruptcy  unless  the  lienee  was  insolvent  at  the 
time  they  were  perfected.^®^  If  the  debtor  was  insolvent  at  the  time  the  liens 
through  legal  proceedings  were  obtained,  a  court  of  bankruptcy  has  power 
to  effect  an  avoidance  of  such  liens  in  summary  proceedings ;  but  the  insolvency 
of  the  debtor  at  the  time  such  liens  were  acquired  is  an  indispensable  condi- 
tion of  the  existence  and  of  the  exercise  of  the  power.^^  If  the  lien  consists 
of  an  attachment  levied  within  four  months  of  the  adjudication,  the  solvency 
of  the  bankrupt  at  the  time  the  levy  was  made  does  not  save  the  lien ;  the 
adjudication  is  conclusive  as  to  the  insolvency  of  the  debtor.^® 

f.  Four  months  prior  to  the  filing  of  the  petition. —  Liens  through  legal 
proceedings  acquired  more  than  four  months  before  the  bankruptcy  are  not 
affected.^^  This  section  has  no  application  to  judgments,  levies,  attachments, 
or  other  liens  obtained  after  the  filing  of  a  voluntary  petition  in  bank- 
ruptcy ;^^  nor  does  it  affect  the  claim  of  a  sheriff  for  fees  for  services  rendered 


378.  Wagner  v.  Hall,  16  Wall.  584;  Buch- 
anan V.  Smith,  16  Wall.  277;  loof  v.  Martin, 
13  Wall  40. 

379.  In  re  Moore  (D.  C,  Vt),  6  Am.  B.  R. 
175, 107  Fed.  ^34;  In  re  Higgins  (D.  C.,Ky.), 
3  Am.  B.  R.  364,  97  Fed.  775. 

880.  Simpson  v.  Van  Etten  ('D.  C.,  Pa.),  6 
Am.  B.  R.  204,  108  Fed.  199;  Keystone  Brew- 
ing Co.  V.  Sohermcr  (Pa.  Sup.  Ct. ),  31  Am. 

B.  R.  279,  88  Atl.  657 ;  Mowibray  Pearson  Co. 
V.  Pershall  (Wash.  Sup.  Gt.),  57  Am.  B.  R. 
622,  159  Pac.  682. 

381.  Stone  Ordean  Wells  Co.  v.  Mark   (C. 

C.  A.,  8th  Cir.),  35  Am.  B.  R.  663,  227  Fed. 
975  (citing  text)  and  holding  also  that  the 
burden  is  on  him  who  claims  a  lien  is  void 
under  section  67 -f  to  plead  and  prove  the 
insolvency  of  the  person  against  whom  it  was 
obtained  at  the  time  it  was  secured. 

283.  Insolvency  when  attachment  was 
levied  immateriaL —  Subdivision  "  c  "  of 
section  67,  declaring  in  effect  that  a  lien 
acquired  by  attachment  shall  be  dissolved  by 
the  adjudication  if  it  appear  that  such  lien 
was  obtained  and  permitted  while  the  defend- 
ant was  insolvent  and  that  its  existence  and 
enforcement  will  work  a  preference,  is  re- 
pugnant to  the  provisions  of  subdivision  "  f  " 
of  said  section,  whereby  all  attachment* 
levied  against  a  person  insolvent  at  any  time 
within  the  four  months*  period  are  deemed 
null  and  void  in  case  adjudication  is  had, 
and  the  latter  provisions  will  prevail,  so  that 
an  attachment  levied  within  four  months 
prior  to  the  filing  of  the  petition  is  rendered 
null  and  void  by  bankrupt's  adjudication, 
and,  the  question  of  bankrupt's  insolvency 
within  that  period  <being  determined  by  the 


adjudication,  his  insolvency  at  the  time  the 
attachment  was  levied  is  immaterial.  Cook 
V.  Rdbinson  (C.  C.  A.,  9th  Cir.),  28  Am.  B. 
R.  182,  194  Fed.  786.  See  also  In  re  Rich- 
ards (C.  C.  A.,  7th  Cir.),  3  Am.  B.  R.  145, 
96  Fed.  935,  37  C.  C.  A.  634;  Matter  of 
Southern  Arizona  Smelting  Co.  (C.  C.  A.,  9th 
Cir.),  36  Am.  B.  R.  827,  231  Fed.  '87. 

883.  In  re  Blumberg  (D.  C,  Tenn.),  1  Am. 
B.  R.  033,  94  Fed.  476;  Fairlamb  v.  Smedlev 
Const.  Co.,  36  Pa.  Super.  Ct.  17,  22  Am.  B. 
R.  824,  36  Pa.  Super.  Ct.  17;  Matter  of  Schow 
(D.  C,  Conn.),  32  Am.  B.  R.  494,  213  Fed. 
514;  Broach  v.  Mullis  (D.  C.  Ga.) ,  35  Am.B. 
R.  841,  228  Fed.  5«51.  See  Am.  Bankr.  Dig. 
§431. 

Suit  hy  general  creditors  to  set  aside 
fraudulent  conveyance. —  General  creditors, 
who  more  than  four  months  prior  to  bank- 
ruptcy, file  a  bill  to  cancel  a  fraudulent  con- 
veyance of  their  debtor,  acquire  a  specific 
lien  on  the  property  conveyed,  and  gain  tliere- 
by  a  prioritv  in  the  distribution  of  the  fund 
recovered,  bovd  v.  Arnold  (Ark.  Sup.  Ct.), 
32  Am.  B.  R.  959,  146  S.  W.  118. 

Judgment  against  husband  and  wife. — 
Where  a  judgment  was  entered  against  a 
husband  and  wife  more  than  four  months 
before  the  husband  was  adjudicated  a  bank- 
rupt it  is  a  valid  lien  against  property  held 
by  the  entirety  and  is  not  affected  by  the  hus- 
band's discharge  in  bankruptcy  and  may  be 
enforced  against  such  property  after '  the 
death  of  the  wife.  Frey  v.  McGaw  (Md.  Ct, 
of  App. ) ,  35  Am.  B.  R.  822. 

884.  In  re  Engle  (D.  C,  Pa.),  6  Am.  B.  R. 
372,  106  Fed.  89i8. 
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prior  to  bankruptcy  on  an  execution  levied  within  the  four  months'  period.^^ 
Where  the  valid  lien  has  been  secured  more  than  four  months  prior  to  the 
bankruptcy^  proceedings  to  enforce  the  same  do  not  conflict  with  the  bank- 
ruptcy law,  and  may  be  instituted  and  prosecuted  to  the  end.*"  When  the 
question  is  one  of  hours,  only  whole  days  are  counted.^^  But  it  is  the  accrual 
of  the  lien,  not  the  entry  of  a  judgment  not  amounting  to  a  lien,  from  which 
the  time,runs.*^\  Where  the  lien  was  created  or  existed  prior  to  the  four 
months'  period,  a  judgment  obtained  within  such  period  for  the  enforcement 
thereof  in  legal  proceedings  instituted  for  such  purpose  is  not  invalid  or 
ineffective.^^  If  the  lien  exists  from  the  date  of  the  summons,  the  lien  does 
not  accrue  as  against  the  defendant's  trustee  if  the  summons  was  served  within 
the  four  months'  period.*^  If  the  lien  has  been  dormant  for  a  long  period, 
as  where  the  sale  under  an  execution  issued  more  than  four  months  before 
bankruptcy  was  postponed,  with  the  consent  of  the  creditor,  for  a  number  of 
times  it  becomes  unenforceable  against  the  trustee.^^  The  effect  where  the 
lien  is  inchoate  before  the  four  months'  period  and  does  not  become  fixed 
until  followed  by  a  judgment  within  the  period  is  considered,  post. 

g.  Kiscellaneous  invalid  liens  through  legal  proceedings. —  (1)  By  judg- 
ment AND  EXECUTION. — An  important  distinction  must  be  noted  here.  A 
mere  judgment  is  often  not  a  lien.  Until  it  becomes  such,  as  by  issue  of 
execution  or  docketing  in  a  register's  office,  it  is  not  affected  by  this  sub- 
section;^^ and  this  in  spite  of  the  use  of  the  word  "judgment"  in  the  first 


285.  Matter  of  Schmidt  &  Co.,  (C.  C.  A., 
2d  Cir.),  21  Am.  B.  R.  «>3,  165  Fed.  1,006. 

286.  In  re  Koslowrski  (D.  C,  Pa.),  18  Am. 
B.  R.  723,  153  Fed.  823;  In  re  Crafts-Riordan 
Shoe  Co.  (D.  C,  Masa.),  26  Am.  B.  R.  449, 
185  Fed.  93>1;  M'atter  of  MoOausland  (D.  C, 
N.  J.).  37  Am.  B.  R.  M9,  236  Fed.  173. 

Receiver  in  supplementary  proceedings. — 
The  title  which  a  State  receiver  in  supple- 
mentary proceedings  acquires  to  the  personal 
property  of  a  judgment  debtor  relates  back 
to  the  time  of  the  institution  of  the  pro- 
ceedings, and  the  title  of  a  trustee  in  bank- 
ruptcy appointed  within  four  months  after 
the  appointment  of  the  receiver  is  subject  to 
the  title  of  the  receiver  where  the  proceed- 
ings was  commenced  more  than  four  months 
prior  to  the  appointment  of  the  trustee. 
Arnold  v.  Greene  Gold-Silver  Co.  (N.  Y.  Sup. 
Ct.,  Spec.  T.),  24  Am.  B.  R.  846,  68  Misc. 
449,  125  N.  Y.  Supp.  29. 

Where  receivers,  appointed  in  a  creditor's 
suit  commenced  in  a  State  court,  have  re- 
duced to  poasesflion  property  of  one  subse- 
quently aajudged  bankrupt  more  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy,  a  court  of  bankniptcy  may  not 
take  from  their  grasp  the  administration  of 
the  propertv  so  situated.  Blair  v.  Brailey 
(C.  C  A.,  5th  Oir.),  34  Am.  B,  R.  12,  221 
Fed.  1. 

Where  a  mortgage  on  real  property  is  fore- 
closed the  lien  against  the  property  is  not 
derived  from  the  judgment  of  foreclosure, 
but  from  the  original  mortgage.  Broach  v. 
Mullis  (D.  C,  Qa.),  35  Am.  B.  R.  841,  228 
Fed.  551. 


287.  Jones  v.  Stevens  (Sup.  Ct.,  Me.),  5 
Am.  B.  R  671,  48  Atl.  170.  See  also  under 
Section  Thirty-one. 

288.  Compare  Parmenter  Mfg.  Co.  v.  Stro- 
ver  (C.  C.  A.,  1st  Cir.),  3  Akl  B.  R.  220,  97 
Fed.  330.  See  also  Metcalf  v.  Barker,  187 
U.  S.  165,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23 
Sup.  Ct.  67. 

289.  Spadlin  v.  Kramer  (Ga.  (^p.  Ot.),  38 
Am.  B.  R.  821,  91  S.  E.  409. 

290.  Fairlamb  v.  Smedley  Const.  Ca,  22 
Am.  B.  R.  824,  35  Pa.  Super.  Ct.  17. 

291.  Matter  of  Zeis  (D.  C,  K.  Y.),  36  Am. 

B.  R.  5»1,  229  Fed.  472. 

292.  In  re  Kenney  (C.  C.  A.,  2d  Cir.),  5 
Am.  B.  R  355,  106  Fed.  897;  Levor  v.  Seiter, 
5  Am.  B.  R.  576,  34  N.  Y.  Misc.  382,  69  N,  Y. 
Supp.  987.     Compare  In  re  Kavanaugh   (D. 

C.  K V. ) .  3  Am.  B.  R.  832,  99  Fed.  928 ;  Doyle 
V.  Heath  (Sup.  Ct.,  R.  I.),  4  Am.  B.  R.  706, 
22  R.  I.  213;  In  re  Darwin  (C.  C.  A..  6th 
Cir.),  8  Am.  B.  R.  703,  117  Fed.  407;  Matter 
of  Schow  (D.  C,  Conn.),  32  Am.  B.  R.  494, 
213  Fed.  514. 

A  judgment  obtained  more  than  fonr 
montli9  before  the  adjudication  creates  no 
lien,  and  a  levy  within  the  four  months  is 
within  section  67-f  of  the  act,  and  gives  no 
priority,  and  does  not  relate  <back  to  the 
judgment  to  the  extent  of  creating  a  lien  by 
virtue  of  the  fact  that  the  judgment  ^aa 
rendered  more  than  four  months  before  the 
adjudication.  Matter  of  S.  Ah  Mi  (D.  C, 
Hawaii),  18  Am.  B.  R.  138;  see  Keystone 
Brewing  Co.  v.  Schermer  (Pa.  Sup.  Ct.),  31 
Am.  B.  R  279,  88  Atl.  657. 


§  67-c,  f.] 


Liens  Through  Legal  Pboceedings. 


1081 


clause.^®^  The  law  of  each  State  determines  when  a  judgment  becomes  a 
lien.^^  Under  the  former  law,  judgments,  even  when  followed  by  execution 
and  levy,  were  not  aifected  by  bankruptcy. ^^  Now,  if  in  fact  liens  and  the 
element  of  insolvency  appears,  such  judgment-liens  are  annulled  by  bank- 
ruptcy if  the  petition  is  filed  within  four  months.^®^  But  this  is  not  so  where 
the  money  collected  has  already  been  paid  to  the  judgment  creditor.^®^ 
Where  property  is  sold  Hinder  an  execution  on  a  judgment  obtained  within 
the  four  months'  period,  the  proceeds  being  applied  in  payment  of  the  debt, 
this  subsection  does  not  apply,  as  it  does  not  operate  to  restore  and  then 
vacate  a  judgment  or  lien  which  no  longer  exists.*®  The  liens  of  all  judg- 
ments, executions  and  levies,  obtained  within  four  months  prior  to  the  filing 
of  the  petition,  are  annulled  upon  adjudication;  such  annulment  dates  from 
the  entry  of  the  judgment  and  aflFects  all  proceedings  based  thereon.*®  The 
annulment  of  the  lien  of  the  judgment  invalidates  the  sale  made  by  virtue  of 
a  levy  thereunder,  and  the  trustee  may  recover  the  property  sold,  unless  the 
purchaser  shows  that  he  is  a  bona  fide  purchaser  for  value  without  notice  or 
reasonable  cause  for  inquiry  as  to  the  insolvency  of  the  bankrupt.^^  The 
term  "all  levies"  is  comprehensive  enough  to  include  a  seizure  of  the  prop- 
erty of  an  insolvent  under  replevin  process.^*     There  is  a  ^'levy^'  when  a 


393.  In  re  Pease  (Ref.,  N.  Y,),  4  Am.  B. 
R.  547;  In  re  Beaver  Coal  Co.  (D.  C,  Or.), 
8  Am.  B.  R.  404,  110  Fed.  630  j  affd.  8.  c,  7 
Am.  B.  R.  542,  113  Fed.  889;  In  re  Lesser 
(C.  C.  A.,  2d  Cir.),  5  Am.  B.  R.  326,  108 
Fed.  201 ;  s.  c,  in  Supreme  Court.  187  U.  S. 
165,  9  Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct. 
67.  Contra:  St  Cyr  v.  Daignault  (D.  C, 
Vt.),  4  Am.  B.  R.  638,  103  Fed.  854.  Com- 
pare also  Mauran  v.  Orown  Carpet  Lining 
Co.  (Sup.  Ct.,  R.  L),  6  Am.  B.  R.  734,  23 
R.  I.  324,  50  Atl.  331. 

894.  In  re  Blair  (D.  C,  Mass.),  6  Am.  B. 
R.  206,  108  Fed.  500;  In  re  Darwin  (C.  C. 
A.,  6th  Cir.),  8  Am.  B.  R.  703,  117  Fed.  407; 
Matter  of  Schow  (D.  C,  Conn.),  32  Am.  B. 
R.  494,  213  Fed.  514. 

Under  the  law  of  Illinois,  the  delivery  to 
the  sheriff  of  executions  upon  judgments 
operates,  without  levy,  to  create  liens  on  the 
property  of  the  judgment-debtor  within  the 
county,  which  liens  are  paramount  to  rights 
in  8uch  property,  possessed  by  a  vendor  under 
a  contract  of  conditional  sale.  Rock  Island 
Plow  Co.  V.  Reardon,  222  U.  S.  354,  27  Am. 
B.  R.  492,  56  L.  Ed.  231,  32  Sup.  Ct.  164. 

295.  In  re  Gold,  etc.,  Co.,  Fed.  Cas.  5,516; 
In  re  Winn,  Fed.  Cas.  17,876. 

996.  Compare  In  re  Richards  (D.  C,  Wis.), 
2  Am.  B.  R.  518,  95  Fed.  258.  See  also  In  re 
Storm  (D.  C,  N.  Y.),  4  Am.  B.  R.  UOl,  103 
Fed.  618;  In  re  Stout  (D.  C,  Mo.),  6  Am. 
B.  R.  505,  109  Fed.  794;  In  re  Benedict,  8 
Am.  B.  R.  463,  37  N.  Y.  Misc.  230,  75  N.  Y. 
Supp.  165. 

997.  Levor  v.  Seiter,  8  Am.  B.  R.  460,  69 
N.  Y.  App.  Div.  33,  74  N.  Y.  Supp.  499,  modi- 
fying s.  c,  5  Am.  B.  R.  576,  34  N.  Y.  Misc. 
a592,  69  N.  Y.  Supp.  987 ;  Matter  of  PoUman 
(Ref.,  N.  Y.),  16  Am.  B.  R.  144;  In  re  Bailey 
(D.  C,  Oreg.),  16  Am.  B.  R.  289,  144  Fed. 


214;  In  re  Resnet  (D.  C,  Pa.);  21  Am.  B.  R. 
740,  167  Fed.  574. 

998.  In  re  Weitzel  (D.  C,  N.  Y.),  27  Am. 
B.  R.  370,  191  Fed.  463;  In  re  Bailey  (D.  C, 
Ore.),  16  Am.  B.  R  289,  144  Fed.  214. 

299.  Clark  v.  Larremore,  188  U.  S.  486,  9 
Am.  B.  R.  476,  47  L.  Ed.  '555,  23  Sup.  Ot. 
363. 

A  judgment  obtained  and  levy  made  by  a 
conditional  vendor  within  four  months  prior 
to  the  filing  of  a  petition  against  the  vendee 
and  while  he  was  insolvent,  are  null  and  void 
and  the  property  attached  is  released  from 
the  same.  Matter  of  O'Brien,  Jr.  (D.  C.,  N. 
J.),  32  Am.  B.  R.  347,  215  Fed.  129. 

Judgment  within  four  months  of  bank- 
ruptcy.— Where  within  four  months  prior  to 
the  filing  of  a  petition  in  bankruptcy  against 
a  corporation,  followed  by  an  adjudication 
that  it  was  a  bankrupt,  and  while  it  was  in- 
solvent, a  creditor  obtained  a  judgment 
again st^t,  and  in  the  bankruptcy  proceedings 
there  was  no  order  for  the  preservation  of 
the  lien  of  the  judgment  for  the  benefit  of  the 
estate,  such  lien  was,  by  section  67 -f  of  the 
bankruptcy  act  rendered  "null  and  void." 
Accordingly,  it  could  not  be  levied  on  prop- 
erty of  the  bankrupt's  estate  which  was  sold 
by  the  trustee  under  order  of  the  bankruptcy 
court.  Finney  v.  Knapp  Co.  (Ga.  Sup.  Ct.), 
37  Am.  B.  R.  37,  89  S.  fe.  413. 

800.  Drever  v.  Kichlighter  (D.  C,  Ga.), 
36  Am.  B.  R.  199,  228  Fed.  744. 

801.  In  re  Hymes,  etc.,  Co.  (D.  C,  Mo.), 
12  Am.  B.  R.  477,  130  Fed.  977;  In  re  Havnes 
(D.  C,  Vt.),  10  Am.  B.  R.  715,  123  Fed. 
1001;  Matter  of  Weinger  &  Co.  (D.  C,  N. 
Y.),  11  Am.  B.  R.  424,  126  Fed.  876;  Matter 
of  Rudnick  &  Co.  (D.  C,  N.  Y.),  18  Am.  B. 
R.  7*50,  168  Fed.  223,  holding  that  a  seizure 
in  repleivin  may  be  vacated  under  section 
67-f. 
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seizure  of  the  property  is  effected  by  receivers  appointed  in  a  creditor's 
suit.^^^  The  annulment  not  only  affects  property  which  passes  to  the  trustee 
for  the  benefit  of  the  bankrupt's  creditors,  but  also  other  property,  such  as 
the  bankrupt's  exempt  property,  whi^h  is  freed  from  the  liens  thcFeof;^^ 
except  that  rights  accruing  under  waiver  remain  valid  for  enforcement  under 
the  State  laws.^^  It  has  been  held  that  the  provisions  of  §  67-f  will  not  be 
extended  so  as  to  affect  a  judgment  obtained  without,  the  filing  of  a  petition.^^ 
A  judgment,  in  an  action  to  foreclose  a  mortgage  upon  the  property  of  an 
alleged  bankrupt,  entered  within  the  four  months'  period,  being  merely  a  decree 
by  a  court  of  competent  jurisdiction,  cannot  be  affected  by  bankruptcy  pro- 
ceedings.'*^ But  under  circumstances  involving  the  interests  of  the  bankrupt's 
estate  and  the  rights  of  other  creditors,  a  sale  under  the  decree  may  be  stayed 
and  the  property  be  sold  by  thte  trustee,  the  superior  lien  of  the  mortgage 
creditor  being  preserved.'^  A  judgment  or  decree  enforcing  a  pre-existing  lien 
is  not  necessarily  within  the  prohibition  of  subsection  /.,  since  such  subsection 
is  confined  to  judgments  which  themselves  create  Hens.**     But  if  a  judgment 


308.  BHair  v.  Brailey  (C.  C.  A.,  6th  dr.), 
34  Am.  B.  R.  12,  221  Fed.  1. 

303.  The  Supreme  Court  in  the  case  of 
Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  Hall, 
229  r.  S.  511.  30  Am.  B.  R.  619,  57  L.  Ed. 
1306.  33  «up.  Ct.  8S5,  has  settled  such  doubt 
as  may  have  existed  in  respect  to  this  matter. 
ITie  court  says:  "  On  this  question  there  is  a 
diflference  of  opinion,  some  State  and  Federal 
courts  holding  that  the  bankruptcy  act  was 
intended  to  protect  the  creditor's  trust  fund, 
and  not  the  bankrupt's  own  property,  and 
that  therefore  liens  against  the  exempt  prop- 
erty were  not  annulled  even  though  obtained 
by  legal  proceedings  within  four  months  of 
filing  the  petition.  Re  Driggs  (D.  C,  N. 
Y.),  22  Am.  B.  R.  621,  171  Fed.  897;  Re 
Durham  (D.  C,  Ark.),  4  Am.  B,  R.  760,  104 
Fed.  231.  On  the  other  hand.  Re  Tune  (D. 
C,  Ala.),  8  Am.  B.  R.  286,  115  Fed.  906; 
Re  Forbes  (C.  C.  A.,*  9th  Cir.),  26  Am.  B, 
R.  355.  108  C.  C.  A.  191,  186  Fed.  79.  holds 
that  67-f  annuls  all  such  liens,  both  as 
against  the  property  which  the  trustee  takes 
and  that  which  may  be  set  aside  to  the  bank- 
rupt as  exempt.  This  view,  we  think,  is  sup- 
ported both  "by  the  language  of  the  section 
and  the  general  policy  of  the  act,  which  was 
intended  not  only  to  secure  equality  among 
creditors,  but  for  the  benefit  of  the  debtor  in 
discharging  him  from  his  liabilities  ami  en- 
abling him  to  start  afresh  with  the  property 
set  apart  to  him  as  exempt.  Both  of  these 
objects  would  be  defeated  if  judgments  like 
this  present  were  not  annulled,  for  otherwise 
the  two  Iowa  plaintiffs  would  not  only  obtain 
a  preference  over  other  creditors,  but  would 
take  property  which  it  was  the  purpose  of 
the  bankruptcy  act  to  secure  to  the  debtor." 

304.  First  Xat.  Bank  of  Sayre  v.  Bart- 
lett,  21  Am.  B.  R.  88,  35  Pa.  Super.  Ct. 
5f^3.  See  discussion  under  Section  Six  of 
this  work,  subtitle  "  Exemptions  out  of  en- 
cumbered property.*' 

305.  Kinmouth  v.  Braentigan  (fiup.  Ot, 
N,  .T.).  4  Am.  B.  R.  344.  46  Atl.  769. 


306.  Matter  of  McKane  (D.  C,  N.  Y.), 
18  Am.  B.  R.  594,  158  Fed.  647;  Reed  v. 
Equitable  Trust  Co.,  8  Am.  B.  R.  242,  116 
Ga.  780. 

307.  In  re  Vastbinder  (D.  C,  Pa.),  13 
Am.  B.  R.  148,  132  Fed.  718. 

When  sale  in  suit  to  foreclose  mortgage 
enjoined — ^Alle^^  bankrupts  gave  a  mort- 
gage upon  their  stock  of  merchandise,  whi<^ 
mortgage  contained  no  provision  whereby  the 
lien  thereof  should  attach  to  suflystitution 
or  accessions  to  the  stock  or  to  after-aoquireti 
property  and  gave  no  authority  or  power  to 
the  mortgagors  to  sell  the  merchandise. 
Thereafter  three-fourths  of  the  merchandise 
which  comprised  the  stock  when  the  mort- 
gage was  given,  was  sold  in  the  usual  course 
of  trade  by  the  alleged  biuikrupts,  and  other 
merchandise  was  added  to  the  balance  of  the 
stock  and  intermingled  and  confused  with  it. 
Within  four  months  of  the  filing  of  the 
petition  and  while  the  alleged  bankrupts 
were  insolvent,  in  a  suit  to  foreclose  the 
mortgage  brought  in  the  State  court,  it  was 
decr^  by  the  court  that  the  entire  stodc 
be  sold  to  aatisfy  the  claim  of  the  mort- 
gagees. Heldf  that  in  order  to  give  effect 
to  section  67-f  which  declares  null  and  void 
all  liens  obtained  throujjfh  legal  proceedings 
against  a  person  who  is  insolvent,  at  any 
time  within  the  four  months'  period,  the 
sale  directed  by  the  State  court  should  be 
enjoined,  but,  if  an  adjudication  of  bank- 
ruptcy took  place,  the  lien  of  the  mortgage 
would  be  upheld  to  whatever  extent  it  was 
valid.  In  re  Oxlev  &  White  (D.  C.  Wash.). 
25  Am.  B.  R.  656,'  182  Fed.  1019. 

308.  Motcalf  v.  Barker,  187  U.  S.  1^5,  9 
Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct.  67. 

Lien  of  pre-existing  judgment,  where  a 
judgment  had  been  recovered  and  docketed 
more  than  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  by  •  the  judg- 
ment debtors,  it  was  held  that  the  lien  thus 
impressed  upon  the  real  estate  of  the  dehtorn 
could  be  enforced  within  such  period  either 
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is  rendered  upon  an  unsecured  claim  within  the  four  months'  period  it  becomes 
null  and  void  under  such  subsection  upon  the  debtor  being  adjudicated  a 
bankrupt,  in  which  case  the  invalidity  of  the  judgment  relates  back  to  the 
time  the  judgment  was  rendered,  and  nullifies  such  judgment  and  all  subse- 
<juent  proceedings  thereon.^*^  The  lien  of  a  judgment  and  execution,  recovered 
within  the  four  months'  period,  imposing  a  fine  for  illegal  liquor  selling,  falls 
within  this  subsection,  and  is  void,  and  the  execution  should  be  stayed  pending 
bankruptcy  proceedings.^^*^  The  lien  of  the  judgment  is  annulled  regardless 
of  the  intent  of  the  parties  to  the  proceedings  in  which  it  was  obtained; 
"reasonable  cause  to  believe"  that  a  preference  would  ensue,  need  not  be 
shown;  the  subsection  is  entirely  separate  from  §  60-b  and  is  unaffected  by 
amendment  of  1910  to  that  section.^" 

(2)  Garnishment  proceedings. —  Garnishment  proceedings  instituted 
under  a  State  statute  against  the  bankrupt,  based  upon  a  judgment  obtained 
within  the  four  months'  period  are  nuUified.^^    A  lien  acquired  by  a  writ  of 
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by  a  sale  of  the  land  under  execution  or  by 
an  action  in  equity  to  obtain  «,  decree  ad- 
judging .  transfers  made  by  the  judgment 
debtors  to  have  been  void.  HiUer  v.  Le  Roy, 
12  Am.  B.  R.  733,  179  N.  Y.  369,  72  N.  E. 
237.  Compare  Mencke  v.  Rosenberg,  9  Am. 
B.  R.  323,  202  Pa.  St.  131,  in  which  case  it 
was  held  that  under  the  Pennsylvania  stat- 
ute, if  a  testatum  fi.  fa,  is  issued  within  the 
period  of  four  months  prior  to  the  filing 
of  the  petition,  a  lien  is  created  which  is 
invalidated  by  subsection  f, 

309.  Clark  v.  Larremore,  188  U.  S.  486.  9 
Am.  B.  R.  476,  47  L.  Ed.  555,  23  Sup.  Ct. 
363;  Mohr  v.  Mattox  (Sup.  Ct.,  Ga.),  12 
Am.  B.  R.  330,  120  Oa.  962;  McKenney  v. 
Cheney  (Sup.  Ct.,  Ga.),  11  Am.  B.  R.  54,  45 
S.  E.  433;  Kinmouth  v.  Braeutigan  (Ct.  C!h., 
N.  J.).  10  Am.  B.  R.  83,  52  Atl.  226;  In  re 
Breslauer  (D.  C,  N.  Y.),  10  Am.  B.  R.  33, 
121  Fed.  910;  In  re  Martin  (Ref.,  Tex.), 
27  Am.  B.  R.  151 ;  In  re  Ottenwess  v.  Huxall 
(C.  C.  A.,  6th  Cir.),  27  Am.  B.  R.  579,  19Q 
Fed.  851. 

810.  Judgment  for  fine  for  illegal  liquor 
traffic. —  In  the  case  of  In  re  Green  (D.  C, 
Pa.),  24  Am.  B.  R.  6«5,  179  Fed.  870,  the 
court,  in  speaking  of  a  judgment  for  a  fine 
imposed  for  illegal  liquor  selling  under  the 
Pennsvlvania  statute,  said:  "It  does  not 
seem  to  us  necessary  to  determine  whether  or 
not  the  judgment  in  favor  of  the  common- 
wealth is  provable,  or  whether  or  not  the 
claim  would  be  affected  by  the  discharge  of 
the  bankrupt.  It  is  sufficient  to  note  that 
the  commonwealth  of  Pennsylvania  has  re- 
covered a  lien  upon  the  bankrupt's  estate 
within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy.  I  am  satisfied  that 
section  67-f  at  the  Bankruptcy  Act  makes 
no  exceptions  in  favor  of  any  lien  creditor 
whose  lien  has  been  obtained  through  legal 
proceedings  against  the  bankrupt  within  four 
months  prior  to  the  filing  of  the  petition, 
other  than  such  person  who  may  nave  ob- 
tained title  by  virtue  of  such  proceedings 
and  has  been  a  bona  fide  purchaser  for  value 
without  notice  or  reasonable  cause  for  in- 


quiry. It  is  not  pretended  that  the  common- 
wealth of  Pennsylvania  has  obtained  title 
by  virtue- of  the  legal  proceedings.  At  most 
the  commonwealth  has  a  li^n  by  judgment 
and  as  well  by  execution,  and  the  order  re- 
straining the  commonwealth  of  Pennsylwinia 
from  proceeding  thereon  should  not  have  been 
rescinded.  The  purpose  of  the  Bankruptcy 
Act  would  be  destroyed  in  this  proceeding, 
if  the  commonwealth  of  Pennsylvania  shouM 
realize  the  full  amount  due  her  upon  the 
judgment  at  the  expense  of  other  creditors  of 
the  bankrupt,  and  particularly  so  if  the  claim 
of  the  commonwealth  will  not  be  discharged, 
while  the  claims  of  other  creditors  would  be." 

811.  In  re  Petersen  (C.  C.  A.,  7th  Cir.), 
29  Am.  B.  R.  26,  200  Fed.  739,  holding  that 
where  a  trustee  in  bankruptcy  seeks  to  en- 
join the  enforcement  of  a  judgment  recovered 
against  a  banknipt  within  the  four  months' 
period  and  while  he  was  insolvent,  upon  the 
ground  that  such  judgment  constitutes  a 
cloud  on  the  bankrupt's  property  and  inter- 
feres with  its  sale,  it  is  not  necessary  for 
him  to  charge  in  his  petition,  that  the  judg- 
ment creditor  at  the  time  of  the  entry  of 
his  judgment,  had  reasonable  cause  to  be- 
lieve that  the  enforcement  of  such  judgment 
would  effect  a  preference. 

3ia.  Hall  V.  Chicago,  B.  ft  Q.  R.  Co.  (Sup. 
Ct.,  Neb. ) ,  26  Am.  B.  R.  63,  128  N.  VV.  645 ; 
Southern  Pac.  Co.  v.  I.  X.  L.  Furniture,  etc., 
House  (X'tah  Sup.  Ot.),  32  Am.  B.  R.  327, 
140  Pac.   606. 

Garnishment.— *  For  liens  growing  out  of 
garnishment  proceedings,  see  In  re  McCart- 
ney (D.  C,  Wis.),  6  Am.  B.  R,  867,  109 
Fed.  621;  In  re  Reals  (D.  C,  Ind.),  8  Am. 
B.  R.  «39,  116  Fed.  530;  In  re  Ransford 
(C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  78,  194 
Fed.  6'58,  in  which  case  it  was  also  held 
that  where,  as  under  the  law  of  Michigan,  a 
garnishee  judgment  against  a  bank  in  which 
the  principal  defendant  had  a  deposit,  does 
not  exon(»rate  the  principal  defendant  from 
liability  to  the  judgment  creditor  and  can 
not  do  so  until  paid  by  the  bank,  it  does  not 
operate  as  a  novation,  so  as  to  entitle  the 
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garnishment  acquired  within  the  prescribed  period  is  ineffectual,  and  the 
trustee  may  sue  to  recover  the  money  garnisheed,  and  the  right  to  recover 
will  not  be  affected  by  his  failure  to  intervene  in  the  action  in  which  the 
judgment  was  obtained  upon  which  the  writ  was  issued.^^  An  order  of  a 
court  of  bankruptcy  relating  to  the  moneys  collected  under  the  garnishee 
order  is  not  an  imauthorized  interference  with  the  process  of  the  State  court.^" 
Money  collected  under  the  garnishee  order,  issued  against  the  salary  of  the 
bankrupt,  during  the  four  months  period  belongs  to  the  trustee,  but  that  col- 
lected prior  to  such  period  should  be  paid  to  the  judgment  debtor.^" 

(3)  By  ATTACHArBNT. — Here  the  cases  under  the  former  law  are  quite 
generally  applicable. ^^®  An  attachment  lien  is  within  the  terms  of  subsection  o 
as  well  as  subsection  f^^^  and  is  dissolved  by  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  the  debtor,  within  four  months  after  its  date.*^®  And 
this  subdivision  strikes  with  nullity  all  attachments  sued  out  against  an  insol- 
vent within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy ,•  and 
wholly  discharges  and  releases  the  property  affected  by  the  attachment,  if  the 
insolvent  is  adjudged  a  bankrupt.*^  The  effect  of  this  subdivision  in  difl- 
solving  attachments  is  not  confined  to  those  issuing  from  the  Federal  courts, 


judgment  creditor  to  the  funds  in  the  bank 
as  against  the  principal  defendant's  trustee 
in  bankruptcy. 

Stay  of  ezecDtion  against  future  salary. — 
Where  six  days  before  bankrupt's  adjudica^ 
tion  a  creditor  had  obtained  a  judgment 
against  him  upon  a  debt  provable  in  nank- 
ruptcy  and  from  which  a  discharge  would 
be  a  release,  and  after  adjudication  levied 
execution  against  t)ie  salary  of  the  bankrupt 
to  the  extent  of  10  per  cent.,  as  authorized 
by  section  1391  of  the  New  York  Code  of 
Civil  Procedure,  held,  that  since  a  discharge, 
if  panted,  would  relate  back  to  the  adjudi- 
cation and  release  bankrupt  from  all  liability 
on  such  delbts  as  were  provable  and  existed 
at  that  time,  an  order  was  properly  granted, 
which  enjoined  the  enforcement  of  tne  gar- 
nishee execution  but  impounded  the  10^  per 
cent,  until  the  question  of  bankrupt's  ais- 
charge  should  be  determined.  In  re  Har- 
rington (D.  C,  N.  Y.),  29  Am.  B.  R  6fl6, 
200  Fed.  1010. 

Where  seryice  of  the  summons  of  garnish- 
ment was  made  more  than  four  months  prior 
to  the  adjudication  in  bankruptcy,  the  prop- 
erty in  the  hands  of  the  garnishee  is  not 
discharged  from  the  lien  tnereof.  A  judjg- 
ment  or  decree  in  enforcement  of  an  other- 
wise valid  pre-existing  lien  is  not  the  judg- 
ment denounced  by  the  federal  statute,  which 
is  plainly  confined  to  judgments  creating 
liens.  Citizens*  National  Bank  v.  Dasher, 
34  Am.  B.  R.  136,  84  S.  E.  482. 

813.  Wilson  v.  Van  Buren  Co.  Farmers' 
Mut.  Fire  Ins.  Co.  ( Mich.  Sup.  Ct. ) ,  34  Am. 
B.  R.  678,  151  N.  W.  762. 

814.  Matter  of  ObergfaU  (C.  C.  A.,  2d 
Cir.),  38  Am.  B.  R.  645. 

815.  Matter  of  Beck  (D.  C,  N.  Y.),  38 
Am.  B.  R.  707,  238  Fed.   653. 

816.  See  Amerioan  Digest  (Century  ed.), 
"Bankruptcy,"  §§  296-306. 


917.  In  re  Higgins  (D.  C,  Ky.),  3  Am.  B. 
R.  864,  97  Fed.  775;  In  re  ICenip  (D.  C., 
Ck>l.),  4  Am.  B.  R.  242,  101  Fed.  689;  Wood 
▼.  Carr  (Ct.  App.,  Ky.),  10  Am.  B.  R.  577, 
78  S.  W.  762;  Matter  of  Southern  Arizona 
Smelting  Co.    (C.  C.  A.,  9th  Cir.),  36  Am. 

B.  R.  827,  231  Fed.  87;  De  Freice  v.  Bryant 
(D.  C,  Ky.),  37  Am.  B.  R.  275,  232  Fed. 
283;  Matter  of  Pilar  Hermanos  (D.  C,  Porto 
Rico),  87  Am.  B.  R  405;  Gray  v.  Amot 
(N.  Dak.  Sup.  Ct.),  86  Am.  B.  R.  704,  154 
N.  W.  26a     See  Am.  Bankr.  Dig.  §  462. 

An  attachment,  levied  against  stock  of  as* 
other  corporation  in  the  possession  of  the 
treasurer  of  a  bankrupt  corporation,  within 
four  months  of  bankruptcy,  is  dissolved  and 
released  by  the  bankruptcy  under  section  67d 
of  the  Bankruptcy  Act,  and  the  trustee, 
representing  the  creditors  and  the  court,  can 
be  ddvested  of  title  only  by  a  sale  under  order 
of  the  court,  or  by  a  disclaimer  filed  with  its 
consent.    Matter  of  Gilsonite  Mines  Co.   (D. 

C,  Pa.),  37  Am.  B.  R.  473. 

818.  Matter,  of  Federal  Biscuit  Co.  (C.  C 
A.,  2d  Cir.),  32  Am.  B.  R  612,  214  Fed. 
221. 

Attachment  released. — ^AIl  attachments  ob- 
tained through  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  are  null  and 
void  in  case  he  is  adjudged  a  bankrupt,  and 
the  property  affected  by  such  attachments 
shall  be  deemed  wholly  discharged  and  re- 
leased from  the  same,  and  shall  pass  to  the 
trustee  as  a  part  of  the  estate  in  bankruptcy. 
Wolff  Mfg.  Co.  V.  Battreal  Shoe  Co.  (Mo. 
Kan.  City  Ct.  of  App.),  35  Am.  B.  R,  895, 
180  S.  W.  396. 

819.  Tubman,  Stem  &  Co.  v.  Martin  &  Oo. 
(La  Sup.  Ct.),  32  Am.  B.  R.  681,  61  So.  212. 
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but  applies  to  the  process  of  State  courts.^^  The  fact  that  a  lien  by  attach- 
ment was  obtained  in  a  foreign  country  can  make  no  difference  in  the  mean- 
ing of  the  phrase  *'  in  fraud  of  the  provisions  of  this  act"  ^^^  An  attachment 
lien  is  released  by  an  adjudication  in  bankruptcy,  unless  the  court  of  bank- 
ruptcy shall  order  the  lien  preserved  for  the  benefit  of  the  bankrupt  estate.^^ 
The  effect  of  the  nullification  of  the  attachment  is  to  transfer  the  title  of  the 
goods  attached  in  the*  hands  of  the  officer  of  the  State  court  to  the  trustee 
of  the  bankrupt  debtor.  If  a  question  arises  as  to  the  title  to  the  goods, 
the  trustee  need  not  intervene  in  the  action  brought  for  the  determination  of 
title.^^  While  this  subsection  discharges  the  lien  of  an  attachment,  it  does 
not  vacate  the  writ.^^  If  the  bond  is  one  which  in  legal  contemplation  takes 
the  place  of  the  attachment  lien,  and  gives  the  person  in  whose  favor  the  bond 
is  executed  the  right  to  recover  on  the  bond  without  affecting  the  property, 
the  annulment  of  the  lien  of  the  attachment  does  not  destroy  the  bond.  But 
if  the  bond  is  substituted  for  the  property  attached,  the  destruction  of  the 
attachment  necessarily  annuls  liability  on  the  bond.'^^  The  provisions  of  a 
State  insolvency  law,  preferring  a  claim  for  costs  incurred  in  an  attachment, 
are  suspended  by  this  section.^^    Exempt  property  constitutes  no  part  of  the 


S«0.  Matter  of  Federal  Biscuit  Co.  (C.  C. 
A.,  2d  Cir.),  32  Am.  B.  R.  612,  214  Fed. 
221. 

821.  Matter  of  Pollmarln  (D.  ST.,  A.  Y.), 
10  Am.  B.  R.  474,  156  Fed.  221,  holding 
thtft  a  lien  by  attachment  obtained  in  Ger- 
many is  in  fraud  of  the  act  within  the  mean- 
ing of  section  67-c   (3). 

Where  an  attachment  under  the  Porto 
Rican  law  was  levied  more  than  four  months 
before  bankruptcy,  but  was  not  perfected  by 
judgment  in  the  main  suit  until  within  four 
months  of  the  bankruptcy,  a  rule  to  show 
cause,  why  a  stay  of  the  sale  under  tlie  at- 
tachment should  not  be  dissolved,  should  be 
discharged,  and  the  bankruptcy  should  pro- 
ceed in  the  usual  manner,  all  rights  of  the 
attachment  creditors  being  respected  by  the 
referee.  Matter  of  Pilar  Hermanos  (D.  C, 
P.  R.),  37  Am.  B.  R.  405. 

322.  In  re  Walsh  Bros.  (D.  C,  la.),  20 
Am.  B.  R.  472,  159  Fed.  5160,  s.  c.  28  Am. 
B.  R.  243.  195  Fed.  576;  Crook-IIorner  Co. 
V.  Gilpin  (Md.  Ct.  of  App.),  23  Am.  B.  R. 
350,  75  Atl.  1049,  holding  that  both  the 
attachments  and  the' bond  fail  at  the  bank- 
rupt's adjudication,  and  the  State  court  can- 
not enter  judgment  for  the  purpose  of  allow- 
ing a  proceeding  to  be  maintained  against 
the  surety  on  the  bond;  Matter  of  Alabama 
Coal  &  Coke  Co.  (D.  C,  Ky.),  31  Am.  B.  R. 
387,  210  Fed.  941. 

323.  Gray  v.  Amot  (N.  Dak.  Sup.  Ot.), 
35  Am.  B.^R.  704,.  154  N.  W.  208,  holding 
that  where  an  action  is  brought  by  the  vendor 
of  goods  to  recover  the  purchase  price  thereof, 
ana  an  attachment  is  issued  and  levied  on 
such  goods  in  said  proceeding,  and  within 
four  months  of  the  bringing  of  such  action 
a  petition  in  bankruptcy  has  been  filed,  the 
trustee  in  bankruptcy  has  no  right  or  power 
to  intervene  in  the  action  in  order  to  gain 
the  possession  of  the  goods.    The  action  being 


for  money  merely,  and  the  lien  of  the  at- 
tachment having  been  nullified  by  the  filing 
of  the  petition  in  bankrupt^'y,  such  trustee 
cannot,  by  filing  a  petition  in  interventioir, 
transform  the  action  into  one  for.  the  recov- 
ery of  goods,  or  for  the  trial  of  the  right 
of  title  thereto. 

324.  King  v.  Block  Amusement  Oo.,  20 
Am.  B.  R.  784,  126  N.  Y.  App.  Div.  48, 
HI  N.  Y.  Supp.  102,  holding  that  a  warrant 
of  attachment  issued  within  four  months  of 
the  filing  of  a  petition  in  bankruptcy  of 
defendant  and  discharged  by  an  undertaking 
for  which  the  surety  takes  no  security,  will 
not  be  vacated  after  the  adjudication  in 
bankruptcy  so  as  to  discharge  the  surety; 
affd.  193  ll.  Y.  608,  86  N.  E.  112«;'Dvke  V. 
Farmersville  Mill  &  Light  Co.  (Tex.  Ct.  of 
App,),  34  Am.  B.  R.  720,  175  S.  W.  478; 
ifatter  of  Federal  Biscuit  Oo.  (C.  C.  A.,  2d 
Cir.).  32  Am.  B.  R.  612,  214  Fed.  221. 

325.  Oaaadv  &  Co.  v.  Hartzell,  34  Am.  B. 
R.  236,  151  N.  W.  97;  Schunack  v.  Art  Metal 
Novelty  Co.,  26  Am.  B.  R.  731,  84  Conn.  331 ; 
Windisch-Muhlhauaer  Brewing  Co.  v.  Sinrms, 
26  Am.  B.  R.  714,  129  La.  134,  55  So.  739: 
Payne  v.  Able,  7  Bush.  344;  Hamilton  v. 
Bryant,  114  Mass.  543;  House  v.  Schnadig. 
235  111.  301;  Keves  v.  Shannon,  8  Rob.  172; 
Klipstein  v.  Allen-Miles  Co.  (0.  C.  A.,  5th 
Cir.),  14  Am.  B.  R.  15,  136  Fed.  3^;  King 
V.  Block  Amusement  Co.,  20  Am.  B.  R.  784, 
126  N.  Y.  App.  Div.  48,  111  N.  Y.  Supp. 
102,   affd.    193   N.   Y.   608,   86   N.   E.  ^126; 

'McCombs  V.  Allen,  82  N.  Y.  114.  But  in  the 
case  of  Crook-Homer  Co.  v.  Gilpin,  li2  Md. 
1,  23  Am.  B.  R.  350,  75  Atl.  1,049,  28  L.  R.  A. 
(N.  S.)  233,  136  Am.  St.  Rep.  376,  it  was 
held  that,  both  the  attachment  and  the  bond 
fall  at  the  bankrupt's  adjudication. 

826.  In  re  Copper  King  (D.  C,  Oal.),  16 
Am.  B.  R.  148,  143  Fed.  649. 
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estate  passing  to  the  trustee,  and  where  such  property  is  subject  to  an  attach- 
ment lien,  it  has  been  held  that  such  lien  is  unaffected  by  the  bankruptcy  of 
the  debtor.^^  Where,  under  a  State  statute,  a  vendor's  lien  can  only  be 
enforced  against  property  in  the  possession  of  the  court,  and  since  such  pos- 
session is  not  acquired  by  the  service  of  a  summons  of  garnishment,  a  lien 
created  by  the  attachment  of  property  in  the  possession  of  a  garnishee  within 
four  months  of  bankruptcy,  is  dissolved  by  the  express  provisions  of  §  67-f.^^ 
Even  if  the  judgment  antedates  the  law,  and  the  attachment  is  within  the 
four  months'  period,  it  is  dissolved.*^  Where  a  petition  in  bankruptcy  was 
filed  more  than  four  months  after  the  bankrupt's  property  had  been  attached 
on  suits  then  pending  such  attadmients  constituted  liens  that  were  not  invali- 
dated by  the  subsequent  adjudication  of  bankruptcy,  and  were  paramount  to 
the  rights  of  a  trustee  in  bankruptcy,  or  of  a  receiver  of  the  bankrupt's  prop- 
erty appointed  after  such  adjudication.^*^  The  lien  of  a  foreign  attachment, 
levied  upon  the  property  of  a  bankrupt  anterior  to  the  four  months'  period, 
is  not  divested  by  the  bankruptcy  act.***  It  has  been  held  that  where  the  lien 
is  by  attachment  on  mesne  process  made  before  such  four  months'  period 
aud  followed  by  a  judgment  and  levy  within  it,  the  attachment  is  not  dissolved 
by  subsection  /.^^  Prior  to  Metcalf  v.  Barker,^**  the  weight  of  authority  was 
to  the  contrary ;  indeed,  it  was  thought  that  attachments  so  made  were  in  the 


•  827.  Jowctt  Brofl.  v.  HuflFman  (S^np.  Ct 
N.  D.),  13  Am.  B.  R.  7^8,  14  N.  Dak.  110. 
Compare  ^Jfatter  of  Downing  (D.  C.,  Ky.),  15 
Am.  432,  139  Fed.  990. 

Attachment  lien  vpon  property  claimed  by 
bankrupt  as  homestead.--One  P.,  upon  com- 
mencing suit  against  bankrupt,  levied  an  at- 
tachment against  his  real  estate.  Three  days 
afterward  bankrupt  filed  a  declaration  of 
homestead  exemption  of  said  property,  valu- 
ing it  at  $2,500,  the  amount  for  which  he 
was  entitled  to  be  exempted  under  the  statute 
of  Arizona,  w'here  the  property  was  situated. 
Subsequently  and  within  four  months  prior 
to  the  filing  of  a  petition  in  involuntary 
bankruptcy,  P.  secured  a  judgment  againert 
bankrupt  by  default,  the  lien  of  the  atta<!h- 
ment  being  merged  in  said  judgment.  There- 
after the  trustee  in  bankruptcy  sold  said 
property  and  the  proceeds  of  the  sale,  over 
and  above  the  amount  of  exemption  claimed, 
were  awarded  pro  rata  to  the  general  cred- 
itors. P.  claimed  that  the  ^,500  undis- 
tributed should  be  specifically  applied  to  the 
payment  of  her  judgment.  Held,  that  upon 
the  filing  of  the  petition  in  bankruptcy  the 
attachment  lien  was  dissolved,  and  the  bank- 
rupt was  entitled  to  the  amount  of  exemption 
claimed.  In  re  Forbes  (C.  C.  A.,  9th  Cir.), 
26  Am.  B.  R.  355,  186  Fed.  79. 

Attachment  of  exempt  property. —  Section 
67-f,  only  avoids  liens  upon  property  which- 
passes  to  the  trustee  in  bankruptcy,  and  over 
which  the  bankrupt<;y  court  could  and  has 
assumed  jurisdiction.  By  setting  aside  prop- 
erty as  exempt,  such  court  is  held  to  have 
disclaimed  any  intention  of  ever  assuming  or 
having  ever  assumed  jurisdiction  over  it,  and 
it  cannot  be  said  to  have  passed,  at  any  time, 
to  the  trustee  in  bankruptcy.  Where,  there- 
fore, property  is  seized  upon  a  writ  of  at- 


tachment, and  thereafter  bankruptcy  proceed- 
ings are  instituted  and  said  property  is 
scheduled,  but  in  said  proceedings  is  set  apart 
as  and  for  the  <i«;emption8  of  the  debtor, 
the  lien  of  the  aittacnment  writ  will  not 
be  considered  to  have  been  avoided.  First 
National  Bank  of  Portal  v.  Lee  (N.  Dak. 
Sun.  Ot.),  34  Am.  B.  R.  555,  141  N.  W.  716. 

388.  Lehman,  Stern  &  Co.  v.  Gumbel  &  Co.. 
236  IT.  S.  448,  34  Am.  B.  R.  174,  95  Sup. 
Ct.  307,  affg.  32  Am.  B.  R.  081,  61  So.  212. 

389.  Peck  v.  Lumlber  Oo.  v.  Mitchell,  95 
Fed.  258.  Contra,:  In  re  De  Lue  (D.  C., 
Mass.),  1  Am.  B.  R.  387,  91  Fed.  510. 

830.  Batchelder  A  Co.  v.  Wedge  (Sup.  Ct., 
Vt).  19  Am.  B.  R.  26S,  80  Vt.  353. 

831.  In  re  United  States  Graphite  Co.  (D. 
C,  Pa.),  20  Am.  B.  R.  573,  161  Fed.  583. 

338.  In  re  Blair  (D.  C,  Mass.),  6  Am. 
B.  R.  206,  108  Fed.  529;  Pepperdine  v.  Bonk 
of  Sevmour  (Ct.  App.,  Mo.),  10  Am.  B.  R. 
570,  iOO  Mo.  App.  387;  Pelton  v.  Sheridan 
(Ore.  Sup.  Ct.),  33  Am.  B.  R.  472,  144  Pac. 
410. 

Attachment  before  four  months'  period. — 
Since  the  provisions  of  the  bankruptcy  act 
regarding  valid  liens  include  all  liens  valid 
by  the  laws  of  the  States,  and  the  laws  of 
Massachusetts  give  a  lien  to  a  plaintiff  at- 
taching under  mesne  process,  though  he  has 
Obtained  no  judgment,  ^,  lien  by  such  at- 
tachment in  Massachusetts  is  not  avoided  by 
the  provisions  of  section  67-f  of  the  bank- 
ruptcy act,  if  the  attachment  is  made  more 
than  four  months  before  bankruptcy,  though 
the  judgment  or  decree  enforcing  the  lien  is 
obtained  within  the  four  months*  period.  In 
re  Crafts-Riordan  Shoe  Co.  (D.  C.,  Mass.), 
26  Am.  B.  R.  449,  1»5  Fed.  9^1. 

833.  187  U.  S.  165,  9  Am.  B.  R.  36^  47 
L.  Ed.  122,  23  Sup.  Ct.  67. 
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same  category  as  those  actually  within  four  months  of  bankruptcy.^*^  How- 
ever, while  Metcalf  v.  Barker  is  not  exactly  in  point,  its  conclusion  seems 
to  apply  to  all  cases  involving  inchoate  liens  antedating  the  four  months* 
period,  so  that  where  a  valid  attachment  is  obtained  more  than  four  months 
prior  to  the  commencement  of  the  bankruptcy  proceedings,  the  attachment 
creditor  should  be  permitted  to  prosecute  the  action  to  judgment  and  satisfy 
the  same  by  an  execution  sale.^^  Other  cases,  more  or  less  affected  by  thia 
decision,  are  referred  to  in  the  foot-note.^^ 

(4)  By  cbeditor^s  bill. —  Until  January,  1903,  a  clash  of  authority  sim- 
ilar to  that  just  noted  existed  here.  It  was  well  settled  that  the  beginning 
of  a  creditor's  suit  to  reach  equitable  assets  gave  such  a  creditor  at  least  an 
inchoate  lien;  and  the  authorities  were  quite  equally  divided  as  to  whether, 
when  the  suit  antedated  the  four  months'  period,  such  a  lien  was  dissolved.^^ 
Metcalf  V.  Barker,  supra,  has  settled  the  question.  If  the  creditor's  suit  was 
begun  before  the  period,  no  matter  if  the  judgment  was  entered  within  it, 
the  lien  is  not  affected  by  §  67-f  and  the  bankruptcy  court  hsas  no  power  to 
enjoin  further  proceedings  in  such  suit.®^  The  general  rule  is  that  a  court, 
not  even  a  court  of  bankruptcy,  may  interfere  with  another  court's  control 
over  property  which  rightfully  has  been  subjected  to  its  jurisdiction.**^ 


384.  In  re  Lesser   (D.  C,  N.  Y.),  5  Am. 

B.  R.  326,  108  Fed.  201;  In  re  Johnson   (D. 

C,  Vt.),  6  Am.  B.  R.  202,  108  Fed.  373. 
Compare  also  In  re  Leaser    (D.  C,  N.  Y.), 

3  Am.  B.  R.  815,  100  Fed.  433;  aflfd.  5  Am. 
B.  R.  320,  108  Fed.  201;  and  both  revd.  in 
Metcalf  V.  Barker,  187  U.  S.  165,  9  Am.  B. 
R.  36,  47  L.  Ed.  122.  23  Sup.  Ct.  67. 

835.  In  re  SneU  (D.  C,  Cfal.),  11  Am.  B. 
R.  35,  125  Fed.  154. 

336.  Botts  V.  Hammond  (C  C.  A.,  4th 
Cir.),  3  Am.  B.  R.  775,  99  Fed.  916;  In  re 
Burlington  Malting  Co.  (D.  C,  Wis.),  6  Am. 
B.  R  369,  109  Fed.  777;  In  re  Schenkein 
(D.  C,  N.  Y.),  7  Am.  B.  R.  162,  113  Fed. 
421;  Watschke  v.  Thompson  (Sup.  Ot., 
Minn.),  7  Am  B.  R.  504,  85  Minn.  105; 
Powers  Dry  Groods  Co.  v.  Nelson  (Sup.  Ct., 
N.  D.)^  7  Am.  B.  R.  506,  507,  10  N.  Dak. 
580;  Schmilovitz  v.  Bernstein,  47  Atl.  884, 
22  R.  I.  330;  Matter  of  Downing  (D.  C, 
Ky.),  15  Am.  B.  R.  423,  139  Fed.  590. 

337.  Thus,  compare  In  re  Lesser  (D.  C, 
N.  Y.),  3  Am.  B.  R.  815,  100  Fed.  433; 
affd.  5  Am.  B.  R.  326,  108  Fed.  201,  and 
revd.  in  Metoalf  v.  Barker,  187  U.  S.  166, 
9  Am.  B.  R.  36,  47  L.  Ed.  122,  23  Sup.  Ct. 
67,  and  In  re  Adams  (Ref.,  N.  Y.),  1  Am. 
B.  R.  94,  with  Taylor  v.  Tavlor  (Ch.,  N.  J.), 

4  Am.  B.  R.  211,  46  Atl.  440,  and  Dovle  v. 
Heath  (Sup.  Ct.,  R.  I.),  4  Am.  B.  R  705, 
22  R.  I.  213. 

Income  of  tmst  fund. — As  to  effect  of  ad- 
judication in  bankruptcy  upon  proceedings 
instituted  under  N.  Y.  Code  Civ.  Proc, 
§  139^1,  to  apply  income  of  trust  fund  to 
payment  of  jud^^ment  for  necessaries,  see 
In  re  Tiffany  (D.  C,  N.  Y.),  13  Am.  B.  R. 
310,  133  Fed.  799. 

Right  of  trustee  to  levy  by  garnishment 
upon  annuity  under  N.  Y.  Code. —  Bankrupt, 
a  widow,  upon  rejecting  an  annuity  created 


by  the  will  of  her  hufiAiand  in  lieu  of  dower^ 
settled  her  dower  and  other  claims  against 
the  estate  upon  the  execution  of  an  agree- 
ment whereby  she  was  to  receive  $300  per 
quarter  as  long  as  she  remained  a  widow 
and  unmarried,  and  $150  per  quarter  during 
her  life  in  case  of  remarriage.  Held^  that 
the  income  was  an  annuity,  assignable  by 
bankrupt  and  subject  to  levy  by  oreditors; 
that  bankrupt's  trustee  had  the  right  to  sell 
the  annuity  or  to  collect  ten  per  cent,  thereof, 
from  time  to  time,  under  section  1391  of  the 
New  York  Code  of  Civil  Procedure,  which 
provides  for  the  levying  of  a  continuing  exe- 
cution against  income  from  trust  funds  or 
profits  to  become  due  to  a  judgment  debtor 
to  the  amount  of  $12  or  more  per  week 
and  for  the  collection  of  ten  per  cent,  of 
such  income  under  the  continuing  execution. 
In  re  Burtis  (D.  C,  N.  Y.),  26  Am.  B.  R. 
680,  188  Fed.  587. 

338.  Compare  In  re  Porterfield  (D.  C?.,  W. 
Va.),  15  Am.  B.  R.  11,  138  Fed.  192.  But 
see  Dunn  Salmon  Co.  v.  KUmore,  19  Am. 
B.  R.  172,  56  IN.  Y.  Misc.  546,  106  N.  Y. 
Supp.  88.    . 

339.  Jurisdiction  of  a  court  taking  posses- 
sion of  property  prior  to  bankruptcy. — 
Where  receivers,  appointed  in  a  cr^itors* 
suit  commenced  in  a  State  court,  have  taken 
possession  of  the  property  of  a  person  who 
subsequently  became  bankrupt,  and  have  in- 
stituted proceedings  for  tne  sale  thereof 
more  than  six  months  before  the  institution 
of  proceedings  in  bankruptcy,  the  State  court 
is  entitled  to  prosecute  its  suit  to  the  end, 
to  the  exchision  of  the  bankruptcy  court, 
and  need  not  surrender  any  property  to  the 
bankruptcy  court,  imless  there  is  a  surplus 
after  the  satisfaction  of  the  claims  presented. 
Blair  v.  Brailev  (C.  C.  A..  5th  Cir.),  34  Am. 
B.  R.  12,  221   Fed.  1. 
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h.  Fractioe  on  suits  to  amml  liens. —  Tlie  diatinetion  here  between  sub- 
section /  and  subsection  c  is  not  important.  Though  the  former  makes  the  liens 
it  condemns  void,  and  declares  that  "the  lien  shall  be  deemed  wholly  dis- 
charged," when  the  lien  has  resulted  in  possession  adverse  to  the  trustee, 
a  suit  is  usually  necessary  though  application  for  possession  addressed  to 
the  State  court  will  sometimes  be  enough.^**^  The  forum  for  such  suits  has 
already  been  cousidered.^^^  The  amendments  of  1903  make  it  optional  with 
the  trustee  to  sue  in  the  Federal  district  court  or  in  the  State  court.  The 
practice  depends  on  the  law  and  rules  applicable  to  the  court  in  which  the 
suit  is  brought.  Before  b^inning  such  a  suit,  the  trustee  customarily  applies 
to  the  referee  for  permission. 

i.  Preserving  liens. —  Here  the  statute  is  sufficiently  explicit  If  the  cred- 
itor has  a  void  or  voidable  lien,  the  court  may  order  it  preserved  for  the 
benefit  of  the  estate.  Thus,  in  those  States  where  the  filing  of  a  creditor's  bill 
does  not  create  a  lien  that  survives  the  bankruptcy,  the  court  may  order  the 
trustee  to  intervene  and  ask  to  be  substituted  as  plaintiff.  Likewise,  **the 
court  may  order  such  conveyance  as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect."  Subsection  /  makes  two  distinct  provisions  for  the 
disposition  of  the  property  of  an  insolvent  attached  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy  against  him.  First,  such  attach- 
ments shall  be  declared  null  and  void,  and  the  property  affected  shall  be  deemed 
released  and  shall  pass  to  the  trustee  of  the  estate  of  the  bankrupt ;  or  second, 
the  court  may  order  that  the  right  acquired  by  the  attachment  shall  be  pre- 
serv^ed  for  the  benefit  of  the  estate. ^^  Where  the  benefit  of  an  attachment 
issued  by  a  State  is  claimed  by  the  trustees  in  bankruptcy,  and  the  court  of 
bankruptcy  orders  the  same  to  be  preserved  for  the  benefit  of  the  estate,  so 
much  of  the  value  of  the  property  attached  as  was  represented  by  the  attach- 
ment passes  to  the  trustee  for  the  benefit  of  the  entire  body  of  creditors;  the 
statute  recognizes  the  Hen  of  the  attachment,  but  distributes  the  lien  of  the 
attachment  among  the  whole  body  of  creditors.^*^  Creditors  entitled  to 
priority  under  State  statutes  relative  to  attachment,  are  not  entitled  to 
priority  where  the  lien  of  attachment  is  preserved  for  the  benefit  of  the  tank- 
rupt  estate.^**  If  the  Hen  by  attachment  acquired  within  the  four  months' 
period  IS  preserved,  the  property  passes  to*  the  trustee  to  be  administered  and 
applied  for  the  benefit  of  all  the  creditors,  although  under  a  State  statute 
the  attaching  creditors  had  special  privileges  not  accruing  to  the  other  cred- 
itors.^^   Where  it  is  desirable  to  preserve  an  attachment  or  execution  lien 


340.  Thus  aee  Hardt  v.  SchuvlkiU,  etc.,  Co., 
8  Am.  B.  R.  470,  60  N.  Y.  App.  Div.  90, 
74  N.  Y.  Supp.  549. 

341.  In  Section  Twenty-three. 

342.  iMatter  of  Alabama  Coal  &  Coke  Oo. 
(D.  C,  Kv.) ,  31  Am.  B.  R.  3^7,  210  Fed.  941 ; 
Matter  of  Malone's  Estate  (D.  C,  Idaho),  36 
Am.  B.  R.  364,  228  Fed.  566. 

343.  Globe  Bank  &  Tniat  Co.  v.  Martin, 
23e  U.  S.  288,  34  Am.  B.  R.  1«2.  59  L.  Ed. 
583,  35  Slip.  Ct.  3n:  First  Nat.  Bank  v. 
Staake,  202  U.  S.  141,  15  Am.  B.  R.  639, 
50  L.  Ed.  967,  26  Sup.  Ct.  580.  affg.  13 
Am.  B.  R.  281,  133  Fed.  717;  Matter  of 
Fitzhiicrh  Hall  Amusement  Co.  (D.  C,  N. 
Y.),  36  Am.  B.  R  289.  228  Fed.  1«0,  aifd. 
36  Am.  B.  R.  493.  230  Fed.  811. 


344.  The  right  of  antecedent  crediton  un- 
der a  State  statute  to  be  preferred  is  not 
protetited  by  §  64-^,  subd.  5  which  provides 
that  debts  to  have  priority  must  be  those 
owin|]f  to  a  person  who,  by  the  laws  of  the 
5>tates  -and  the  United  States,  is  entitled  to 
priority.  Globe  Bank  &  Trust  Co.  v.  Martin. 
236  U.*  S.  288,  34  Am.  B.  R.  162,  60  L.  Ed. 
5«3,  3.'>  Sup.  Ct.  377,  affjr.  27  Am.  B.  R. 
545,  193  Fed.  841.  and  29  Am.  B.  R.  936, 
201   Fed.  31. 

345.  Martin  v.  Globe  Bank  &  Trust  Co. 
(C.  C.  A.,  6th  Cir.),  27  Am,  B.  R,  5*5,  1&3 
Fed.  841,  affd.  236  U.  S.  288,  34  Am.  B.  R. 
162,  fiO  L.  Ed.  583,  35  Sup.  Ot.  377. 
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upon  the  bankrupt's  property  for  the  benefit  of  the  estate,  steps  must  be  taken 
to  that  end  before  the  lien  is  discharged;  the  subrogation  of  the  trustee  as 
plaintiff  in  the  attachment  proceedings  after  the  discharge  of  the  attach- 
ment lien  by  operation  of  law,  does  not  revive  the  lien.^*^  An  order  to  pre- 
serve an  attachment  is  not  necessary  where  such  attachment  is  the  only  lien.^^^ 
As  stated  in  the  third  edition  of  this  work:  *^  The  first  provision  contem- 
plates the  attachment  of  property  to  which  the  bankrupt  has  the  complete 
legal  and  equitable  title,  which,  as  soon  as  the  attachment  is  dissolved,  passes 
at  once  to  the  bankrupt's  trustee  as  part  of  his  estate.  The  second  provision 
evidently  does  not  apply  to  this,  as  there  is  no  object  in  preserving  the  lien 
of  the  attachment  for  the  benefit  of  the  estate,  since  under  the  first  clause 
the  entire  value  of  the  property  attached  passes  to  the  trustee  free  from 
the  attachment.  The  second  clause  contemplates  property  in  which  the  bank- 
rupt has  an  interest  which  has  been  secured  to  attaching  creditors  by  the 
l&fy  of  the  writ,  but  which  might  have  passed  to  another  person,  as,  for 
instance,  a  purchaser  under  an  unrecorded  deed,  but  for  the  fact  that  the 
attaching  creditors  had  acquired  a  prior  lien  thereon.  In  such  case  the 
statute  recognizes  the  validity  of  the  lien,  but  preserves  it  for  the  benefit  of 
the  entire  body  of  creditors,  by  reason  of  the  fact  that  the  attachment  was 
dissolved  as  a  preferential  lien  in  favor  of  lihe  attaching  creditors,  by  the 
institution  of  proceedings  in  bankruptcy.'' 

j.  Saving  clause.-.— The  proviso  at  the  end  of  subsection  /  corresponds  to 
subsection  d^  which  has  reference  to  liens  other  than  through  legal  proceed- 
ings, as  well  as  to  a  clause  in  the  body  of  subsection  e,  saving  bona  fide 
transactions  from  the  penalties  attending  fraudulent  transfers.  It  is  also 
expressive  of  the  law,  and  .was  seemingly  inserted  for  reasons  of  caution 
only.®*^  That  neither  the  plaintiff  nor  the  sheriff  holding  under  a  void 
attachment  is  a  bona  fide  purchaser  for  value  has  already  been  held.^* 

846.  In  re  Walsh  Bros.  (O.  C,  Iowa).  29^  ^<i-  ▼•  Galloway  (D.  C,  Oreg.),  22  Am.  B. 
Am.  B.  R.  243,  195  Fed.  576;  Davis  v.  Comp-  R.  803,  171  Fed.  940;  Rock  Island  Plow  Co. 
ton  (€.  O.  A.,  3d  Cir.),  20  Am.  B.  R.  53,  v.  Reardon,  222  U.  S.  354.  27  Am.  B.  R. 
158  Fed.  735,  85  C.  C.  A.  633;  Matter  of  492,  56  L.  Ed.  231,  32  Snp.  Ct.  164. 
AlaJbama  Coal  &  Coke  Co.  (D.  C,  Ky.),  31  348.  Text  quoted  in  Matter  of  Alalbama 
Am.  B.  R.  387,  210  Fed.  941;  Matter  of  Coal  &  Coke  Co.  (D.  C,  Ky.),  31  Am.  B. 
Jules   &    Frederic   Co.    (D.    C,   Mass.),    36  R  387,  210  Fed.  941. 

Am*.  B.  R.  233.  348.  In  re  Eaupisch  Creamery  Co.  (D.  C, 

847.  First  Nat.  Bank  v.  Staake,  20«2  U.  S.  Oreg.),  5  Am.  B.  R.  790,  107  Fed.  93;  Jones 
141,  15  Am.  B.  R.  639,  50  L.  Ed.  967,  26  v.  Stevens  (Sup.  Ct.,  Me.),  5  Am.  B.  R.  571, 
Sup.  Ct.  680;  Goodnough  Mercantile  &  Stock  48  Atl.  170. 

no 


SECTION  SIXTY-EIGHT. 


SETOFFS  AND  COUNTERCLAIMS. 

§  68.  Set-offs  and  Oounterclaims. — a  In  all  cases  of  mutnal  debts 
or  mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the 
account  shall  be  stated  and  one  debt  shall  be  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid. 

6  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any 
debtor  of  the  bankrupt  which  (1)  is  not  provable  against  the  estate; 
or  (2)  was  purchased  by  or  transferred  to  him  after  the  filing  of  tke 
petition,  or  within  four  months  before  such  filing,  with  a  view  to  such 
use  and  with  knowledge  or  notice  that  such  bankrupt  was  insolvent, 
or  had  committed  an  act  of  bankruptcy. 


Anjaosoiis  provisions:     In  U.  S.:     Act  of  1867,  \  20,  R.  S.,  f  5073;  Act  o<  1841,  f  5;  Act  of 
1800,  §  42. 
In  Ens.:     Act  of  1883,  \  38. 
Cross-references:     To  the  law:     Claims  of  partnership  against  indiyidual  estates,  and  vice 
versa f  §  5-g. 
Liability  of  co-debtors  of  bankrupt,  §   16. 
Proof  and  allowance  of  claims;  proof  of  claim  by  surety,  §  67*i. 
Set-off  of  new  credit  recovery  of  property  preferentially  transferred,  §  60-c. 


SYNOPSIS  OF  SECTION 

SBT-OFFS   AND  COUHTBRCI4AIM8. 

I.  Set-offs  in  Bankruptcy,  1091. 

a.  Comparative  legislation^  1091. 

b.  Cross-referenceSj  1091. 

c.  Section  is  not  sdf-^xectUing;  general  prindpleSj  1091. 

d.  Mutual  debts  or  mvJtual  credits,  1092. 

e.  Time  when  set-off  may  he  m<ide,  1093. 

f.  Time  when  right  to  set-off  is  determined,  IC^'' 

g.  Nature  of  liability ,  1094. 

(1)  In  general,  1094. 

(2)  Set-off  by  bank,  1095. 
h.  Being  in  the  same  rightj  1098. 

i.  Joint  and  several  claims,  1099. 
j.  Waiver  of  set-off,  1099. 
k.  Practice,  l699. 
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n.  When  not  Allowed,  1099. 

a.  N(4  provable  against  the  estaUf  1099. 

b.  Purchased  after  bankruptcy  or  within  four  months  before,  1100. 

(1)  In  genebal,  1100. 

(2)  With  a  view  to  such  use  and  with  knowledge,  1101. 

I.  SET-OFFS  IK  BANKRUPTCY. 

a.  Comparative  legislation.-— All  bankruptcy  laws  contain  clauses  similar 
to  these.  They  are  doubtless  merely  expressive  of  recognized  principles.* 
The  English  rule  differs  from  ours  only  in  stopping  the  set-off  at  the  moment 
of  notice  of  the  commission  of  an  act  of  bankruptcy.^  Our  law  of  ^800  went 
no  further  than  does  subsection  a  of  the  present  statute — declaring  the 
principle  and  leaving  the  e^tceptions  to  the  courts.^  So  also  of  that  of  1841.* 
The  original  act  of  1867  ^  was  identical  with  that  now  in  force,  save  that  it 
did  not  refuse  allowance  to  set-offs  growing  out  of  debts  or  credits  "with  a 
view  ,  .  .  and  with  knowledge"  within  the  four  months'  period;  the 
genesis  of  the  words  just  quoted,  which  are  found  in  the  law  of  1898, 
appears  in  the  amendment  of  1874,  which,  however,'  was  applicable  only  to 
involuntary  cases.®  Considered  historically,  the  purpose  and  development  of 
the  jsection  are  clear.  In  their  application  to  given  sets  of  facts,  however, 
the  law  of  set-off  as  applied  to  bankruptcy  is  somewhat  hazy,  and  precedents 
are  not  always  reliable. 

b.  CroM-referenccB. —  The  most  important  is  §  60-c  which  provides  that 
new  credits  may  be  set  off.  Indeed,  the  courts  have  had  little  to  do  with 
set-offs  under  the  act  of  1898,  save  collaterally  to  the  animated  controversy 
over  the  surrender  of  so-calle J  innocent  preferences.'' 

c.  Section  is  not  self -executing;   general  principles. —  The  provision   as  to 

set-off  is  permissive  and  not  mandatory,  and  does  not  enlarge  the  doctrine, 
4nd  may  not  be  invoked  in  cases  where  the  general  principles  of  set-off  would 
not  justify  it.®  The  determination  is  within  the  discretionary  control  of  the 
bankruptcy  court,  to  be  exercised  in  accord  with  general  principles  of  equity.* 


1.  Doctrines  of  set-off  not  enlarged. — ^Thiis, 
in  Sawyer  v.  Hoag,  17  Wull.  610,  9  N.  B.  R. 
145,  it' was  aaid  by  the  United  States  Su-% 
preme  Court,  with  reference  to  Revised  Stat- 
utes, section  6,073  (Act  of  1867,  sec.  20), 
the  section  analogous  to  the  one  now  under 
consideration:  "This  section  was  not  in- 
tended to  enlarge  the  doctrine  of  set-off,  or 
to  enable  the  party  to  make  a  set-off  in 
cases  where  the  principles  of  legal  or  equi- 
table set-off  did  not  previously  authorize  it. 
The  debts  must  be  mutual;  must  be  in  the 
same  right"  Morris  v.  Wind  sot  Trust  Co. 
(X.  Y.  Ct.  of  App.),  33  Am.  B.  R.  283, 
106  N.  E.  763. 

2.  Eng.  Act  of  1883,  §  38. 
a  Act  of  1800,  §  42. 

4.  Act  of  1841,  $  5. 

5.  Act  of  1867,  §  20. 

6.  R.  S.,  §  5073. 

7.  See  discussion  under  Section  Sixty  of 
this  work,  subtitle,  "  Set-off  of  a  subsequent 
credit** 

8.  Cumberland  Glass  Mfg.  Co.  v.  DeWitt, 


237  U.  S.  447,  34  Am.  B.  R.  723,  m  L.  Ed. 
1042,  35  Sup.  Ot.  636;  Matter  of  Kvte  (D. 
C,  Pa.),  25  Am.  B.  R.  337,  182  Fed.*^  166. 

9.  In  the  case  of  Cumberland  Glass  Mfg. 
Co.  V.  DeWitt,  237  U.  S.  447,  34  Am.  B.  R. 
723,  59  L.  Ed.  1042,  35  Sup.  Ot.  636,  the 
court  said :  "  The  matter  is  placed  within  the 
control  of  the  bankruptcy  court,  which  ex- 
ercises its  discretion  in  these  cases  upon  the 
general  principles  of  equity.  Hitchcock  v. 
Rollo,  3  Biss.  267,  Fed.  Cas.  No.  6,535.  The 
sec?tion  was  taken  almost  literally  from  §  20 
of  the  Act  of  1867.  In  Sawver  v.  Hoag,  17 
Wall.  010,  21  L.  Ed.  731,  in  considering  that 
section  of  the  Act  of  1867,  this  court  said: 
'This  section  was  not  intended  to  enlarge 
the  doctrine  of  set-off  or  to  enable  a  party 
to  make  a  setoff  in  cases  where  the  p^'inciples 
of  legal  or  equitable  set-off  did  not  previously 
authorize  it.'  While  the  operation  of  this 
privilege  of  set-off  has  the  effect  to  pay  one 
creditor  more  thtin  another,  it  is  a  provision 
based  upon  the  general  recognized  right  of 
mutual  delbtors,  which  has  been  enacted  as 
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The  section  is  not  automatic.    It  does  not  give  rise  to  a  positive  right  existing 
independent  of  judicial  action  or  determination.     Its  benefit  is  to  be  had  upon 
the  action  of  the  District  Court  when  it  is  properly  invoked^  and  that  court 
has  the  primary  duty  of  determining  for  itself  whether  there  are  **  mutual 
debts  or  credits"  that  should  be  set  off  one  against  the  other  according  to 
the  true  intent  and  meaning  of  the  bankruptcy  act.^*^     The  section  under  con- 
flideration  does  not  create  the  right  of  set-off,  but  recognizes  its  existence  and 
provides  a  method  by  which  it  could  be  enforced  even  after  bankruptcy.*^ 
d.  Mutual  debts  or  mutual  credits. —  These  words  or  equivalents  are  found 
in  the  set-off  clauses  in  all  bankruptcy  laws.     Indeed,  the  words,  **  mutual 
creditors  "'seem  to  be  peculieir  to  such  laws.^    High  authority  has  declared 
that    "  mutual    credits "    are    something    different   from    "  mutual    debts."  ^ 
To  the  lay  mind,  the  distinction  is  one  without  a  difference  for  a  mutual 
credit,  as,  for  instance,  the  delivery  of  collateral  to  collect  and  apply  in  the 
end  becomes  a  debt  and  is  set  off  as  such.**    Indeed,  in  effect,  at  least  under  the 
present  law,  there  can  be  practically  no  difference.     In  ultimate  analysis  a 
mutual  credit  is  not  unlike  an  unliquidated  debt,  and  such  debts  are  now 
provable.**    There  are,  however,  some  exceptions  to  the  rule  of  mutual  credits. 
Thus,  if  the  credit  will  not  terminate  in  a  debt,*'  or  if  a  creditor  intrusted 
by  his  debtor  with  goods  has  not  the  right  to  sell  them  until  after  the  bank- 
ruptcy,**^ or  if  such  goods  are  delivered  to  the  creditor  for  a  specific  purpose,** 
a  mutual  credit  does  not  arise,  and  there  can  be  no  set-off.    The«e  distinctions 
are,  however,  not  important.    The  claim  to  set-off  is  usually  made  on  mutual 
debts,  the  creditor  owing  the  bankrupt  a  sum  of  money  and  the  bankrupt,  and, 
therefore,  his  estate,  being  liable  to  the  creditor  for  a  larger  sum.    In  efUdi  a 


part  of  the  bankruptcy  act,  and  when  relid 
upon  should  be  enforced  by  the  court.  New 
York  County  Nat.  Bank  v.  Masaev,  192  U.  S. 
138,  11  Am.  B.  R.  42,  48  L.  Ed.  380,  24 
Sup.  Ot.  1»9.  It  hence  appears  that  the 
object  of  this  section  was  to  give  the  district 
court,  the  right  to  apply  the  established  prin- 
ciples of  set-oflf  to  mutual  credits,  when  its 
action  was  invoked  for  the  purpose.** 

10.  Oumberland  Glass  Mfg.  Co.  v.  De  Witt, 
237  U.  S.  447,  34  Am.  B.  R.  723,  59  L.  Ed. 
1042.  35  Sup.  Ct.  636. 

11.  Studley  V.  Bovlston  Nat.  Bank,  229  U. 
S.  5E3,  30  Am.  B.  R.  161,  57  L.  Ed.  1313. 
33  Sup.  Ct.  806;  Fourth  Nat.  Bank  of  Wich- 
ita V.  Smith    (C.  C.   A.,  8th  Cir.),  38  Am. 

B.  R.  ni. 

12.  In  re  Dow  (Ex  parte  Whiting),  Fed. 
Cas.  17,573.  Compare  also  Libby  v.  Hopkins, 
104  r.  S.  303,  26  L.  Ed.  760,  where  the 
Supreme  Oourt  laid  down  the  rule  that  the 
term  "mutual  credit"  includes  only  such 
where  a  debt  might  have  been  within  the 
contemplation   of   the   parties. 

The  term  ** mutual  credits"  in  the  bank- 
ruptcy act  has  a  more  comprehensive  mean- 
ing than  the  terra  "mutual  debts"  in  the 
statutes  of  set-off.  The  term  "credit"  is 
synonymous  with  trust,  and  the  trust  need 
not  be  of  money  on  both  sides,  but  if  one 
party  intrusts  the  other  with  goods  or  value, 
it  will  be  a  ca^e  of  mutual  credit.  In  re 
Catlin,  Fed.  Cas.  2^19. 


IS.  Rose  V.  Hart,  0  Taunt.  499:  s.  c.  in 
Smith  Leading  Cases,  Vol.  2,  p.  330,  holding 
that  where  cloth  was  deposited  with  a  fuller 
to  dress,  by  a  party  who  afterward  became  H 
bankrupt,  there  was  a  case  of  mutual  credit 
to  the  value  of  the  services  for  dressing  the 
cloth,  but  not  for  a  general  balance  due  from 
the  bankrupt.  And  in  this  case  the  general 
rule  was  laid  dawn  that  the  credits  intended 
by  the  act  were  only  such  as  must,  in  their 
very  nature,  terminate  in  cross  debts. 

14.  In  re  T>ow  (Ex  parte  Whiting).  Fed. 
Cas.  17^3;  Myers  v.  I>avi8,  22  X.  Y.  489; 
Aldrich  v.  Campbell.  70  Mass.  284;  Medomak 
Bank  v.  Curtis,  24  Me.  36. 

15.  See  Bankr.  Act,  §  63*. 

16.  Rose  V.  Hart,  8  Taimt.  499;  Groom 
V.  West,  8  Ad.  &  E.  758. 

17.  In  re  Daw  (Ex  parte  Whiting),  Fed. 
Cas.  17,573. 

18.  Libby  v.  Hopkins,  104  U.  S.  503; 
Alsager  v.  Currie,  12  Mees.  A  W.  751. 

Honey  held  by  creditor  in  fiduciary  ca- 
pacity.—  Money  received  by  a  creditor  from 
property  delivered  to  him  by  the  debtor  to 
indemnify  him  against  loss  on  a  suretyship 
bond  is  not  a  mutual  credit  as  against  a  debt 
of  the  bankrupt  to  such  creditor.  Alvord  v. 
Rvan  (C.  C.  A.,  8th  dr.),  32  Am.  B.  R.  1, 
212  Fed.   83. 
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case,  a  balance  is  struck  and  the  claim  is  allowed  for  the  balance,  provided  the 
facts  do  not  fall  within  subsection  6.^®  But  mere  payments  on  account  before 
bankruptcy  are  not  mutual  debits  or  credits  within  the  meaning  of  this 
section.^^ 

e.  Time  when  set-off  may  be  made. —  The  time  when  the  right  of  set-off  may 
be  exercised  is  not  restricted  to  the  adjudication  but  may  be  valid,  if  otherwise 
unassailable,  at  any  time  within  four  months  prior  to  bankruptcy. ^^  The 
set-off  may  be  made  by  a  bank  at  any  time  before  a  petition  is  filed,  and  even 
with  full  knowledge  tibat  the  depositor  was  insolvent.^  The  fact  that  at  the 
time  of  a  set-off  the  obligation  was  not  due  does  not  prevent  the  creditor  from 
making  the  set-off.^  There  is  nothing  in-  this  section  which  prevents  the 
parties  from  voluntarily  doing  before  the  petition  is  filed,  what  the  law  itself 
,  requires  to  be  done  after  proceedings  in  bankruptcy  are  instituted.^ 


19.  Walther  ▼.  Williamd  Mercantile  Co. 
(C.  €.  A.,  6th  Cir.),  22  Am.  B.  R.  328,  169 
Fed.  •270,  holding  that  where  an  agreement, 
giving  the  business  and  possession  of  the 
goods  of  a  mercantile  company  to  bankrupts 
to  operate  for  a  year,  provided  that  upon 
its  termination  the  mercantile  company 
should  pay  any  inventory  excess  to  the  ex- 
tent of  $500,  and  that  the  bankrupts  should 
be. liable  for  any  deficiency,  and  at  the  ter- 
mination of  the  agreement  the  stock  was 
appraised  at  $1  323.24  in  excess  of  the  orig- 
inal inventory  value,  and  the  bankrupt  ow^ 
the  company  on  the  contract  and  incidental 
thereto  the  sum  of  ^69.93,  such  items  con- 
stitute "  mutual  debts  "  within  the  meaning 
of  section  68  and  are  subject  to  set-off. 

Damages  for  breach  of  contract  by  bank- 
rupt may  not  be  set  off  against  claim  for 
services  and  materials  furnished  by  trustee. 
—  Damages  growing  out  of  the  failure  of 
the  receivers  or  trueftees  in  bankruptcy  to 
continue  a  contract  of  the  bankrupt  are  prop- 
erly claims  against  the  bankrupt,  but  not 
against  the  receivers  or  trustees,  as  such,  and 
where  the  trustees  of  a  bankrupt  sued  upon 
a  duim  for  services  and  materials,  furnished 
by  bankrupt  and  by  themselves,  as  receivers 
and  trustees  in  bankrupt cv,  a  counterclaim, 
based  upon  bankrupt's  failure  to  perform  a 
contract  stvbsequent  to  bankruptcy,  may  not 
be  set  up  by  defendant  as  against  the  trus- 
tees, almough  such  a  claim  would,  under 
section  6^-a  of  the  bankruptcy  act,  constitute 
a  proper  set-off  against  any  claim  of  the 
bankrupt  set  up  by  the  trustees.  Brown  v. 
Hannagan  (N.  Y.  App.  Div.),  27  Am.  B.  R. 
204.  96  N.  E.  714,  citing  Collier  on  Bank- 
ruptcy (8th  Ed.),  p.  792. 

Money  due  partner  against  joint  liability 
of  bankrupt  firm. —  Executors  of  the  wife  of 
a  roeniiber  of  a  bankrupt  partnership,  upon 
the  presentation  of  a  claim  for  money  loaned 
to  the  firm,  may  credit  or  set-off  under  sec- 
tion 08  of  the  Bankruptcy  Act  money  due 
the  member  of  the  firm  under  the  will  of 
his  wife,  even  though  the  indebtedness  of  the 
bankrupt  is  a  joint  liajbility.  Matter  of  Nead- 
erthnl  and  Flappinger  (Ref.,  N,  Y.),  33  Am. 
B.  R.  152. 


dO.  Paionents  on  account. —  Payments  in 
money  intended  to  be  applied  upon  an  ex- 
isting open  account  constituting  a  preference 
do  not  create  a  case  of  mutual  debits  and 
credits  between  the  bankrupt  and  the  cred- 
itor. In  re  Christensen  (Ref.,  la.),  4  Am. 
B.  R.  208;  In  re  Rvan  (D.  C,  111.),  6  Am. 
B.  R.  396,  105  Fed.  7«0,  the  judge  said: 
'*  I  aiU  of  the  opinion  that  the  mutual  debits 
and  credits  contemplated  by  section  68-«t, 
Bankr.  Act,  do  not  include  cash  payments  on 
account  within  four  montha  of  the  filing  of 
the  petition  against  the  bankrupt,  and  that 
the  referee's  finding  herein  that  creditors 
should  be  permitted  to  have  an  accounting 
of  all  transactions  between  them  and  the 
bankrupt,  both  prior  to  and  during  such  four 
months,  and  to  have  their  claimis  allowed 
for  the  balanca  shown  by  such  accounting, 
is  not  sustainable." 

When  right  to  set-off  is  determined;  de- 
posit by  bankrupt  after  filing  of  petition  as 
aet-off  to  his  indebtedness  to  bank. —  The 
time  when  the  right  to  set-off  is  determined 
imder  section  ^"S  of  the  bankruptcy  act  is 
the  date  of  the  filing  6t  the  petition  in  bank- 
ruptcy, and  where  a  bankrupt  deposited 
money  in  a  bank,  after  an  involuntary  peti- 
tion in  bankruptcy  had  been  filed  against 
him,  and  at  a  time  when  neither  he  nor  the 
bank  knew  of  the  pendenc}^  of  the  petition, 
the  bank  is  not  entitled  to  retain  the  sum 
so  deposited  on  the  ground  that  it  constitutes 
a  set-off  to  a  larger  amount  for  which  'he 
bankrupt  is  indebted  to  them.  In  re  Michae- 
lis  &  Lmdeman  (D.  C,  N.  Y,),  27  Am.  B.  R. 
299,  196  Fed.  718. 

21.  Studley  v.  Boylston  Nat.  Bank,  229  U. 
S.  5Q3,  30  Am.  B.  R.  161,  57  L.  Ed.  1313, 
33  Sup.  Ct.  806;  Putnam  v.  U.  S.  Trust  Co. 
(Mass.  Sup.  Ct.),  36  Am.  B.  R.  658,  111 
N.  E.  969. 

29.  Fourth  Nat.  Bank  of  Wichita  v.  Smith 
(C.  C.  A.,  8th  Cir.),  3»  Am.  B.  R.  771; 
Dunlap  V.  Seattle  Nat.  Bank  (Wash.  Sup. 
Ct.),  38  Am.  B.     .  937,  161  Pac.  364. 

23.  Fourth  Nut.  Bank  of  Wichita  v.  Smitfli 
(C.  C.  A.,  8*h  Cir.),  38  Am.  B.  R.  771. 

24.  Studley  v.  Boylston  Nat.  Bank,  229 
U.  S.  323,  30  Am.  B.  R.  161,  57  L.  Ed.  1313, 
33  Sup.  Ct.  806. 
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t  Time  when  right  to  set-off  is  determixLed. —  Strictly,  the  time  when  the 
right  to  set-off  is  determined  is  the  time  the  petition  is  filed.^*^  But  it  makes 
no  difference  whether  the  debts  are  payable  in  futuro  or  in  praesenti/^ 
"Debt"  means  any  debt,  demand,  or  claim  provable  in  bankniptcy."  To 
determine,  therefore,  whether  the  holder  of  a  claim  is  entitled  to  the  benefit 
of  §  68^  it  is  necessary  only  to  inquire  whether  his  claim  is  one  provable 
in  bankruptcy.^  Thus,  unliquidated  claims  may  be  set  off  against  liqui- 
dated,^ and,  it  is  thought,  under  the  present  law,  even  liabilities  sounding 
in  tort  against  those  purely  ex  confractti.  But  this  doctrine  as  to  time  is 
subject  to  the  exception  stated  in  subsection  6  (2),  considered  post;  a  further 
exception  in  cases  of  mutual  credits  has  already  been  noted. 

g.  Nature  of  liability. —  (1)  In  general. —  It  is  not  necessary  that  the 
debts  or  credits  be  of  the  same  character.  Thus  the  mutual  debts  need  not 
arise  out  of  the  same  transaction,*^  or  be  for  money  owed  the  one  to  the  other. 
The  basic  test  is  mutuality,  not  similarity,  of  obligation.  Illustrative  cases 
under  the  former  law  are  cited  in  the  foot-note.**     Advancements  made  bv  a 

• 

bankrupt  to  his  daughter,  during  his  insolvency,  may  be  set  off  against  a  claim 
made  by  her  against  his  estate  in  bankruptcy.**    Where  a  treasurer  of  a  cor- 


95.  Toof  V.  City  National  B«nk  (C.  C.  A., 
6th  Cir. ) ,  30  Am.  B.  R.  79,  206  Fed.  250. 

Valuation  of  stock. — ^Where  bank  nipt  stock- 
brokers had  enough  stock  to  fiU  their  orders, 
but  it  had  been  pledgee,  the  customer  is  en- 
titled to  a  set-off  equal  to  the  purchase-price, 
if  the  order  was  never  executed,  or  to 
the  value  of  the  stock  when  sold, 
if  later  convert?d,  and  the  value  of  the  stock 
HMiy  be  fixed  as  of  the  date  of  bankruptcy, 
in  the  absence  of  evidence  to  the  contrary. 
Matter  of  Pierson,  Jr.  A  Co.  (D.  C,  N.  Y.), 
35  Am.  B.  R.  ^13,  225  Fed.  889. 

86.  In  re  €itv  Bank.  Fed.  Cas.  2.742; 
l>rake  v.  RoUo,  lF*ed.  Oas.  4,066;  CViUins  v. 
Jones,  10  B.  &  C.  777;  Tavlor  v.  Nichols.- 
23  Am.  B.  R.  306,  134  N.  Y.  App.  Div.  783, 
119  N.  Y.  Supp.  919,  holding  that  where 
both  a  note  surrenderM  to  the  maker  and 
the  claim  of  the  maker  against  the  hankmnt 
had  matured  prior  to  the  transfer  of  the 
assets  to  his  trustee  in  bankruptcy,  there 
was  a  right  of  set-off.  Man  del  v.  Koemer 
(Mun.  Ct.,  N.  Y.X.),  33  Am.  B.  R.  40.  149 
N.  Y.  Supp.  455,  quoting  text  with  approval 

97.  Bankr.  Act,  §  1   (11). 

Meaning  of  "debt."— It  ifl  well  settled 
that  this  provdsion  of  the  act  applies-  to  any 
d€4)t  provable  in  bankruptcy,  even  though  not 
then  due.  Steinhardt  v.  Nat.  Park  Bank. 
19  Am.  B.  R.  72,  120  N.  Y.  App.  Div.  255, 
105  N.  Y.  Supp.  23.  revg.  18  Am.  B.  K.  86; 
In  re  Semmer  Class  Co.  (P.  C  A.,  2d  Cir.). 
14  Am.  B.  R.  25,  135  Fed.  77.  The  word 
"  debt "  as  U8ed  in  section  68-a  includes  any 
dfJbt  provable  in  bankruptcy.  And  a  de(bt  is 
provable  whether  due  or  not  at  the  time  of 
bankruptcy.  Oermania  Sav.  Bk.  &  Trust  Co. 
V.  Loeb  (C.  C.  A..  6th  Cir.),  26  Am.  B.  R. 
238,  243,  188  Fed.  287,  citing  Collier  on 
Bankniptcv  (8th  Ed.),  p.  71>3;  In  re  Percy 
Ford  Co.  (D.  C„  Mass.),  ?8  Am.  B.  R.  919, 
199  Fed.  334. 


88.  In  re  Semmer  Glass  Co.  (C.  C.  A..  2d 
Cir.),  14  Am.  B.  R.  25,  136  Fod.  77';  Mandel 
v.  Koemer    (Mun.  Ct..  N.  Y.   C),  33  Am. 

B.  R  40,  149  X  Y.  Supp.  456. 

89.  Compare  Bell  v.  Carey,  8  O.  B.  887. 
and  even  under  the  narrower  doctrine  of  the 
English  laws,  Jack  v.  Kipping,  9  Q.  B.  O. 
113.  See  also  generally  under  Section  Sixty- 
nine. 

Set-off  of  unliquidated  claims. — ^A  bank- 
rupt corporation  which,  prior  to  bankruptcy, 
was  engaged  in  .the  business  of  manufacturing 
cloth  for  the  defendant,  had  given  the  de- 
fendant a  note  for  losses  caused  the  defend- 
ant because  the  manufacturing  was  not,  at 
all  times,  perfectly  done.  Later  the  bank- 
rupt and  the  defendant  entered  into  an  agree- 
ment whercfcy  the  defendant  paid  the  banK- 
rupt  only  eighty  per  centum  of  the  manu- 
facturing charge,  reserving  the  o^her  tw«ity 
per  centum  of  each  bill  against  coujater- 
charges  for  imperfect  work.  The  bankrupt 
on  finding  itself  unable  to  continue  the  buai- 
ness.  arransred  with  the  defendant  to  take 
over  the  mill  on  a  rental  basis  in  order  that 
the  defendant  might  run  out  its  own  stock, 
after  which  the  mill  Was  closed.  In  an 
action  by  the  trustee  to  recover  the  rent  and 
so  much  of  the  twenty  per  centum  as  was 
not  needed  for  countercharges  it  wae  held 
that  under  section  68a  of  the  Bankruptcy 
Act  the  defendant  might  set  oh'  the  claim  on 
the  note.     Clifford  v.  Oak  Vallev  Mills   (D. 

C,  Mass.) ,  36  Am.  B.  R.  867,  229  Fed.  »51. 
SO.  In  re  Christensen   (D.  C.,  la.),  4  Am. 

B.  R.  99,  101  Fed.  806.  Consult  also  In  re 
Brewster   (Ref.,  N.  Y.),  7  Am.  B.  R.  486. 

31.  In  re  Petrie,  Fed.  Cas.  11.040;  Ex  parte 
Howard  Niat.  Bank,  Fed.  Cas.  6,764;  Ex  parte 
Pollard,  Fed.  Cas.   11.252. 

82.  Mabter  of  Brewster  (Ref.,  >i.  Y.).,  7 
Am.  B.  R.  486. 
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poration,  which  had  gone  into  voluntary  dissolution,  was  indebted  to  the 
corporation  for  money  received  by  him,  unaccounted  for,  the  amount  due  may 
be  set  oil  against  any  sum  due  him  as  a  stockholder  of  the  corporation,  upon 
the  liquidation.^  It  seems  that  the  rule  with  respect  to  set-offs  is  the  same 
even  though  the  claim  of  the  creditor  against  the  bankrupt  is  fully  secured.^ 
(2)  Set-off  by  bank. —  A  question  somewhat  discussed  is  the  right  of  a 
bank  to  set  off  its  deposit  debt  against  the  unpaid  note  of  a  bankrupt  depositor. 
This  right  has  been  denied  in  one  case,  because  the  bookkeeping  entries  were 
not  actually  made  before  the  bankruptcy,  and  the  set-off,  therefore,  amounted 
to  a  preference."*  But  every  set-off  is,  in  a  sense,  a  preference,  and  the  ancient 
rule  permitting  a  banker  so  to  charge  a  deposit  against  notes  is  undoubtedly 
the  rale  under  the  present,  as  under  the  former  law.*^  So  that  it  is  now  well 
settled  that  where  deposits  are  made  by  a  depositor  in  good  faith,  in  the 
regular  course  of  business,  and  not  for  the  purpose  of  enabling  the  bank  to 
secure  a  preference,  the  bank  has  a  right  to  set-off  a  deposit  against  a  claim 
held  by  it  against  the  depositor  who  subsequently  becomes  bankrupt/^     As 


33.  Marcus  Shipping  Aasn.  v.  Barnes  ( Iowa 
Sup.  Ot. ) ,  34  Am.  B.  R.  682,  151  N.  W.  925. 

34.  Steinhardt  v.  Nat.  Park  Bank:,  19  Am. 
B.  R.  72,  120  N.  Y.  App.  Div.  25^5,  105  N.  Y. 
Supp.  2^,  revg.  18  Am.  B.  R.  «6,  holding 
that,  in  an  action  by  a  trustee  to  recover 
moneys  of  the  bankrupt  on  deposit  with  a 
bank  at  the  time  the  petition  was  filed,  the 
defendant  is  entitled  to  set  off  the  amount 
of  certain  demand  notes  of  the  bankrupt 
which  is  then  held  but  for  which  it  held 
securities  greater  in  value  than  the  amount 
of  the  notes,  though,  by  reason  of  their  de- 
preciation seventeen  months  thereafter  when 
sold,  the  securities  did  not  bring  enough 
to  pay  the  notes, 

.  Right  to  set-off  proceeds  of  surplus  col- 
literal  against  unsecured  note. — Where  a 
creditor,  holding  an  unsecured  note  for  which 
he  had  filed  proof  of  claim  as  such,  making 
no  mention  of  any  security  available,  there- 
after sold  collateral  which  he  held  to  secure 
another  note,  and  realized  a  sum  in  excess 
of  the  amount  of  the  secured  note,  he  was 
entitled  to  set  off  the  amount  of  the  surplus 
against  his  imsecured  deibt,  there  being  no 
estoppel  because  of  a  failure  to  claim  such 
surplus  in  his  proof  of  claim.    In  re  Searles 

(D.  C,  N.  Y.),  29  Am.  B.  R.  635,  200  Fed. 
893. 

35.  In  re  Tacoma,  etc.,  Co.,  3  N.  B,  N. 
Rep.  9. 

36.  In  re  Kalter,  2  N.  B.  N.  264,  and  see 
In  re  Mver  (D.  C,  K.  Y.),  5  Am.  B.  R. 
596,  106  >ed.  828. 

37.  Fourth  Nat.  Bank  of  Wichita  v.  Smith 
(C.  C.  A.,  »th  Cir.),  38  Am.  B.  R.  771; 
Dunlap  V.  Seattle  N«t.  Bank  (Wash.  Sup. 
Ct.),  38  Am.  B.  R.  9^7,  161  Pac.  364;  John- 
son V.  Gratiot  Countv  State  Bank  (Mich. 
Sup.  Ct.),  38  Am.  B.  R.  MS,  160  N.  W. 
544 ;  G«rman  American  State  Bank  v.  Larimer 

(C.  C.    A.,   8th  Cir.),    37    Am.    B.    R.    5i56, 

2»5  Fed.  501;  Wilson  v.  Citizens  Trust  Co. 

(D.  C,  Ga.),  37  Am.  B.  R.  86,  233  Fed.  697; 

♦  American  Bank  &  Trust  Co.  v.  Coppard  (C. 


C.  A.,  5th  Cir.),  35  Am.  B.  R.  742,  227 
Fed.  697;  Chisholm  v.  First  Nat.  Bank  of 
Le  Roy  (111.  Sup.  Ct.),  35  Am.  B.  R.  598, 
109  N.  E.  657.     See  Am.  Bankr.  Dig.  §  802. 

A  banker  may  set  off  the  debt  due  to  him 
on  loans,  overdrafts,  or  otherwise  /igainst 
deposits  which  are  made  with  him.  In  re 
George  M.  Hill  Co.  (C.  C.  A.,  7th  Cir.),  12 
Am.  B.  R:  221,  130  Fed.  315;  In  re  iJank 
of  Madison,  Fed.  Gas.  890,  9  ^.  B.  R.  184; 
In  re  Petrie,  Fed.  Cas.  11,040,  7  N.  B.  R. 
332;  Denman  v.  Boylston,  5Cush.  194.  Upon 
the  bankruptcy  of  one  of  its  depositors  a 
bank  is  entitled  to  have  the  amount  standing 
to  his  credit  upon  its  books  applied  as  an 
off  set  upon  its  note  against  him,  in  the 
absence  of  collusion  between  them,  and  to 
have  the  balance  of  the  note  allowed  as  a 
claim  againsrt  the  bankrupt  estate,  provided 
the  bank  has  not  otherwise  received  a  pre- 
ference. In  re  Scherzer  (D.  C,  la.),  12  Am. 
B.  R.  451,  130  Fed.  6^1.  Where  -an  insolvent 
person  has  money  on  deposit  in  a  bank  sub- 
ject to  check,  and  also  owes  the  bank  upon 
a  promissory  note,  upon  such  insolvent  per- 
son being  adjudged  a  bankrupt,  the  bank  is 
entitled  to  have  the  amount  or  the  bankrupt's 
deposit  set  off  against  the  sum  due  on  the 
promissory  note,  and  to  prove  its  claim 
against  the  bankrupt  for  the  balance.  West 
V.  Bank  of  Lahoma,  16  Am.  B.  R.  733,  16 
Okl.  50«;  Whitaker  V.  State  Bank  (Sup.  Ct., 
Okl.),  25  Am.  B,  R.  876,  110  Pac.  776.  So 
if  the  banker  has  received  drafts  for  collec- 
tion the  proceeds  of  which  afterward  came 
into  his  hands,  he  may  offset  them  against 
debts  due  to  him.  In  re  Famsworth,  Fed. 
Gas.  4,673,  44  N.  B.  R.  148. 

Deposits  may  be  set  off  against  over- 
drafts. Tomlinson  v.  Bank  of  Lexington 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  632,  145 
Fed.  824.  Money  deposited  to  a  bankrupt's 
credit,  at  the  time  of  filing  his  petition  in 
bankruptcy,  may  be  set  off  against  a  debt 
due  from  him  to  the  bank.  In  re  Little 
(D.  C,  la.),  6  Am.  B.  R.  68-1,  110  Fed.  621. 
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stated  by  the  United  States  Supreme  Court:  "The  money  deposited  in  a 
bank  becomes  a  part  of  its  general  funds,  to  be  dealt  with  by  it  as  other 
moneys,  to  be  lent  to  customers,  and  parted  with  at  the  will  of  the  bank,  and 
the  right  of  the  depositor  is  to  have  the  deposit  repaid  in  whole  or  in  part  by 
honoring  the  depositor's  checks  drawn  thereon.  Such  deposit  creates  an 
ordinary  debt,  not  a  privilege  or  right  of  a  fiduciary  character.  The  amount 
of  such  a  deposit  may,  therefore,  be  set  off  in  bankruptcy  against  a  claim 
against  the  depositor,  allowing  the  bank  to  prove  for  the  balance."^     A  bank 


A  bank,  upon  the  ir  solvency  of  one  of  its 
depositors,  is  entitled  to  retain  and  apply 
the  amount  of  his  deposit  in  part  payment 
of  his  note  then  due  and  held  by  the  <bank. 
Such  delbts  are  mutual  and  the  set-off,  if 
made  in  good  faith  and  not  as  a  mere  trick 
or  device  for  the  benefit  of  the  indorser,  is 
not  a  "  transfer  of  property  "  nor  does  it  con- 
stitute a  preference  within  the  meaning  of 
the  bankruptcy  act.  Booth  v.  Pr'»te,  22  Am. 
B.  R.  579,  81  Conn.  e3«,  71  Atl.  938. 

Set-off  of  proceeds  of  check  deposited  for 
collection  just  prior  to  bankruptcy. — Where 
a  bank  accepts  a  check  for  coUection,  and 
receives  the  proceeds  on  the  following  day 
without  having  paid  out  in  the  meantime 
anything  on  account  of  the  deposit,  it  can- 
not apply  the  proceeds  of  the  check  toward 
a  debt  due  by  the  depositor,  where  it  ap- 
pears that  on  the  day  the  check  was  deposited 
for  collection,  but  at  a  subsequent  hour,  a 
petition  in  bankruptcy  was  filed  against  the 
depositor.  Moore  v.  Third  Nat.  Bank  of 
Phila.  (Super.  Ct.,  Pa.),  24  Am.  B.  R.  968, 
41  Pa.  Super.  Ct.  497. 

Effect  of  failure  to  offset.— In  Traders* 
Bank  v.  Canvpl)ell,  14  Wiall.  87,  6  N.  B.  il. 
353,  it  appeared  that  insolvents  upon  the 
eve  of  bankruptcy  gave  to  their  l>anker  a 
check  upon  funds  to  their  crerlit  in  that  bank 
to  apply  upon  the  indebtedness  due  to  the 
bank,  although  the  banker  and  the  banknipts 
knew  of  the  insolvency  of  the  latterl  The 
Supreme  Court  held  the  transaction  to  be  <a 
preference  and  voidable  by  the  assignee  in 
bankruptcy  and  that  he  had  the  right  to 
recover  the  amount  so  paid,  and  further  held 
that  although  possibly  had  the  banknipt 
stood  upon  its  right  of  r^set,  that  rignt 
might  have  been  available  to  them,  yet  when 
they  treated  the  money  as  the  bankrupt's 
own  property,  taking  his  check  and  crediting 
the  amount  as- a  payment  on  the  indebted- 
ness, the  transaction  became  a  voidable  pref- , 
erence. 

Instruction  to  jury;  usual  course  of  busi- 
ness.— ^Where  in  an  action  by  a  trustee  in 
bankruptcy  to  recover  an  alleged  voidable 
preference  it  appears  that  the  bankrupt 
within  four  months  of  bankruptcy  and  while 
insolvent  sold  his  stock  of  merchandise  and 
store  fixtures  and  deposited  the  check  there- 
for with  the  defendant  bank  to  which  it 
was  indebted,  the  real  question  for  the  jury 
to  decide  is  whether  the  deposit  waa  in  good 
faith  in  the  usual  course  of  business,  and 
the  bank   is  entitled   to  have  the  jury  in- 


structed that  if  they  find  that  the  deposit 
was  received  in  the  usual  course  of  business, 
the  bank  may  apply  it  as  a  set-off  against 
the  indebtedness  ot  the  bankrupt.  German 
American  State  Bank  v.  Larimer  (C.  C  A., 
8th  Cir.),  37  Am.  B.  R.  556,  235  Fed.  501. 

88.  New  York  County  Ntational  Bank  v.  ' 
Massey,  192  U.  S.  138,  11  Am.  B.  R.  42, 
48  L.  Ed.  380,  24  Sup.  Ct.  199,  revg.  8  Am. 
B.  R.  515,  116  Fed.  342;  Studley  v.  Boylston 
Nat  Bank,  229  U.  S.  623,  30  Am.  B.  R. 
161,  ©7  L.  Ed.  1313,  33  Sup.  Ct.  806;  Con- 
tinental k  Com.  Trust  &  Sav.  Bank  v.  Chi- 
cago Title  &  Trust  Co.,  229  U.  S.  435,  30 
Am.  B.  R.  624,  67  L.  Ed.  1268,  33  Sup.  Ct. 
829;  Whitaker  v.  State  Bank  (Sup.  Ot., 
OkL).  25  Am.  B.  R.  876,  110  Pac.  776.  See 
also  Matter  of  Levi  (D.  C.,  N.  Y.),  9  Am. 
B,  R,  176,  121  Fed.  198;  Matter  of  Semmer 
Glass  Co.  (Ref.,  N.  >.),  11  Am.  B.  R.  665; 
West  v.  Bank  of  Lahoma,  16  Am.  B.  R.  733, 
16  Okl.  608,  86  Pac.  59;  Matter  of  National 
Lumber  Co.  (C.  C.  A.,  3d  Cir.),  32  Am. 
B.  R.  389,  212  Fed.  928. 

Money  paid  by  a  bank  in  ignorance  of  a 
general  assignment,  havinff  been  returned  by 
order  of  the  court,  may  be  set  off  against 
the  assignee's  notes.  In  re  Meyer  &  Dickin- 
son (D.  C,  N.  Y.),  5  Am.  B.  R.  593,  107 
Fed.  86. 

Set-off  and  proof  of  balance. — Where  at 
the  suggestion  of  the  president  of  a  bank  in 
which  a  company,  indebted  to  it  upon  certain 
notes,  kept  an  account,  it  was  agreed  that 
he  should  0.  K.  checks  drawn  against  said 
account,  but  he  did  not  attempt  in  any  way 
to  interfere  with  the  management  of  the 
business  of  the  company  or  seek  to  control  it, 
and  was  not  aware  of  its  insolvency  at  the 
time  the  agreement  as  to  the  checks  was 
made,  the  bank,  upon  the  adjudication  of  the 
company,  may  set  off  its  deposits  against 
the  notes,  and  prove  its  claims  for  the  bal- 
ance. In  re  Medaris-Vine  Carriage  Co.,  15 
Am.  B.  R.  897,  15  Ohio  Fed.  Dec  223. 

Pa3rment  to  bank  from  deposit  account. — 
Where  bankrupt  had  a  deposit  account  with 
defendant  bank,  payments  of  discounted 
notes,  made  at  the  maturity  of  such  notes 
within  the  four  months'  period  by  bankrupt's 
check  drawn  on  the  deposit  account  and  by 
the  bank  charging  up  the  amounts  due 
against  the  deposit  account  with  bankrupt's 
acquiescence,  did  not  constitute  preferences, 
it  appearing  thftt  the  deposits  had  been  n^ade 
honestly,  and  with  no  intention  of  enabling 
the  bank  to  secuie  an  advantage  over  other 
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is  entitled  to  set  off  certain  demand  notes  of  a  bankrupt  where  an  action  is 
brought  by  the  trustee  to  recover  moneys  on  deposit.^  The  liability  of  a 
depositor  as  an  indorser  on  a  note  held  by  the  bank  may  be  set  off  against 
a  deposit,  although  the  liability  of  the  indorser  did  not  become  absolute  until 
after  the  petition  in  bankruptcy  was  filed."*^  And  so  also  the  amount  of  a 
note  held  by  a  bankrupt  bank  may  be  set  off  against  the  amount  on  deposit  in 
the  bank  to  the  credit  of  the  maker  of  the  note.*^  But  deposits  made  after  the 
petition  against  the  bankrupt  was  filed  belong  to  the  trustee;  the  right  to 
off-set  only  applies  to  deposits  in  the  bank  when  the  petition  was  filed, 
aj though*  the  bank  had  no  notice  of  it.*^  A  response  by  a  bank  to  an  order 
of  a  referee  to  show  cause  why  it  should  not  pay  over  to  the  trustee  moneys 
deposited  with  it  by  the  bankrupt  three  days  before  the  filing  of  the  petition 
in  bankruptcy,  that  the  money  was  deposited  without  solicitation  or  agreement 
and  that  at  -the  time  of  the  deposit  the  bankrupt  owed  the  bank  on  an  over- 
draft and  on  past-due  notes  a  certain  amount  which  it  claims  to  off-set  agai^ist 
its  liability  to  the  bankrupt  and  the  trustee,  states  an  adverse  claim  and  a 
good  plea  to  the  jurisdiction  of  the  referee  and  the  district  court  summarily 


creditors  in  the  face  of  threatened  in8ol<vency. 
Studley  v.  Boyteton  National  Bank  of  Boston 
(C.  C.  A.,  Ist  Cir.),  29  Am.  B.  R,  64«,  200 
Fed.  249. 

Where  a  bank  after  'it  had  discounted  a 
note  for  a  depositor,  with  knowledge  of  the 
latter's  insolvency,  accumulated  deposits  and 
allowed  other  notes  to  be  protested,  until 
two  days  before  the  bankruptcy  of  the  de- 
.positor,  when  the  deposit  being  suilicient  a 
check  was  drawn  to  the  order  of  the  bank 
for  the  amount  of  the  note,  a  preference  was 
effected.  Matter  of  National  Lumiber  Co.  (C. 
C.  A.,  3d  Cir.),  32  Am.  B.  R.  38»,  212  Fed. 
D28. 

Liability  of  endorsers;  set-off  prior  to 
iMnkmptcy. — Where  a  bankrupt  is  con- 
tinually lial>le  to  a  bank  as  an  endorser 
on  immatured  paper  the  bank  cannot  claim 
that  money  it  applied  In  payment  of  that 
liability  prior  to  bankruptcy  should  operate 
as  a  set-off.  Heyman  v.  Third  National 
Bank  (D.  C,  N.  J.),  32  Am.  B.  R,  716, 
216  Fed.  6»5. 

89.  Steinhafdt  v.  Nat.  Park  Bank,  19  Am. 
B.  R.  72,  120  N.  Y.  App.  Div.  a&5,  105  N.  Y. 
Supp.  23,  revg.  18  Am.  B.  R.  86;  Irish  v. 
Gitiaens'  Trust  Co.  (D.  C,  N.  Y.),  21  Am. 
B.  R.  39,  163  Fed.  880,  holding  that  the 
right  of  a  bank  to  set  off  overdue  notes  of  a 
depositor  against  his  general  deposit  is  not 
a  lien  in  the  sense  oF-  the  bankruptcy  act, 
and  may  not  be  exercised  as  to  notes  not  yet 
due. 

Set-off.  of  deposit  against  notes. —  In  the 
case  of  Germania  Sav.  Bk.  &  Trust  Oo.  v. 
Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R. 
238,  1»8  Fed.  287,  the  bankrupt,  prior  to 
bankruptcy,  had  a  deposit  in  claimant  bank 
amounting  to  about  $5,000  and  the  bank  held 
notes  of  the  bankrupt  amounting  to  $20,000. 
Within  four  nK)nth8  of  the  bankruptcy,  the 
bank,  feeling  itself  insecure,  caused  a  confer- 


ence to  be  had  between  its  attorney  and  the 
attorney  for  the  bankrupt.  Thereupon,  the 
bankrupt's  attorney,  not  realizing  tne  finan- 
cial condition  of  the  bankrupt*  proposed  that 
the  bankrupt  continue  to  make  deposits,  but 
withdraw  only  up  to  the  amounts  deposited 
after  the  date  of  the  conference,  leaving  the 
amount  already  deposited  intact  until  the 
exact  financial  condition  could  be  learned. 
Between  the  date  of  said  conference  and  the 
bankruptcy  about  $4,500  more  were  deposite-l 
which  were  not  withdrawn.  The  bank  claimed 
the  right  to  offset  the  $5,000  and  the  $4,500 
deposits  against  the  claim.  The  trustee 
claimed  that  the  $5,000  off  set  amounted  to 
a  preference  and  that  the  $4,500  deposit  w?ia 
a  deposit  in  trust,  or  special  deposit  as  to 
which  there  could  be  no  off  set.  It  was  held 
that  the  $5,000  off  set  did  not  amount  to  a 
preference,  in  the  absence  of  fraud  or  collu- 
sion; that  the  evidence  as  to  the  conference 
between  the  attorneys  did  not  indicate  fraud 
or  collusion;  and  that  it  was  immaterial, 
under  68-a  of  the  bankruptcy  act,  that  the 
notes  upon  which  the  bank^s  claim  was  base'l 
had  not  matured.  See  also  In  re  Percy  I'or  I 
Co.  (D.  C,  Mass.),  M  Am.  B.  R.  919,  199  Fed 
334. 

40.  Set-off  of  note    not  yet  due. —  In  re 
Semmer  Glass  Co.  (C.  C.  A.,  2d  Cir. ) ,  14  Am. 

*  B.  R.  25,  laS  Fed.  77.  In  an  action  by  a 
trustee  to  recover  a  debt  due  the  bankrupt 
estate,  the  defendant  may  plead  as  a  set-off 
the  amount  of  a  note  against  the  bankrupt, 
even  though  it  had  not  matured  at  the  date 
of  adjudication,  but  the  defendant  is  not  en- 
titled to  any  affirmative  judgment  thereon. 
Frank  v.  Mercantile  Nat.  Bank,  14  Am.  B.  R. 
125,  182  N.  Y.  264,  74  N.  E.  841. 

41.  In  re  Shults  (D.  C,  N.  Y.),  13  Am.  B. 
R.  84,  132  Fed.  573. 

4a.  Toof  V.  City  National  Bank  (C.  C.  A., 
6th  Cir.),  30  Am.  B.  R.  79,  206  Fed.  250. 
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^ 


to  determine  the  validity  of  that  claim  under  §  23-b  of  the  bankruptcy  law.** 
The  form  in  which  the  set-oif  is  attained  is  immaterial.** 

h.  Being  in  the  same  right. —  To  be  mutual,  debts  between  parties  must  be 
owing  to  and  be  due  in  the  same  rights  and  capacities.**  Thus,  a  debt  due  one 
as  an  executor  cannot  be  set  off  against  a. debt  due  from  him  individually;** 
a  tenant's  unliquidated  damages  for  the  landlord's  negligence  in  permitting 
water  to  come  upon  the  premises  may  not  be  set  off  against  the  landlord's 
claim  for  rent;*^  a  pledgee,  after  the  debt  for  which  the  pledge  was  given 
is  paid,  holds  the  property  pledged  in  trust  for  the  pledgor  and  cannot  off-set 
against  such  pledgee  another  debt  belonging  to  him  in  his  own  right;*®  a 
creditor  of  a  corporation  cannot  set-off  his  liability  for  unpaid  subscriptions 
for  its  stock  ;^  a  claim  based  on  individual  promissory  notes  of  a  member  of 
a  bankrupt  firm  cannot  be  set  off  against  a  judgment  recovered  against  the 
claimant  on  behalf  of  such  firm  by  its  trustee  in  a  suit  for  unliquidated  dam- 
ages ex  contractu  f^  and,  where  the  ownership  of  the  claim  is  merely  nominal, 
it  cannot  be  set  off  against  a  debt  due  from  such  owner. '^  But  the  trustee  in 
bankruptcy  may  set  off  claims  which  have  vested  in  him,  even  though  they 
never  vested  in  the  bankrupt.*'*  It  has  been  held  that  a  claim  for  unliquidated 
damages  for  false  representations,  inducing  a  contract  for  the  sale  and  delivery 
of  goods,  may  be  set  off  against  a  claim  arising  upon  the  contract  of  sale." 
A  surety  who,  by  paying  the  principal's  debt,  has  become  subrogated  to  the 
latter's  rights  may,  of  course,  avail  himself  of  a  set-off  in  favor  of  the 'prin- 
cipal."    Such  debts  are  in  the  same  right. 


43.  In  re  Gill  (C.  C.  A.,  8th  Cir.),  36  Am. 

B.  R.  883.  11)0  Fed.  706. 

44.  Method  of  making  set-off. — ^Whether  a 
bank  charges  off  the  deposit  of  its  customer 
and  applies  it  on  the  indebtedness  which  it 
holds  against  the  customer,  or  whether  it 
draws  a  check  in  the  name  of  the  customer 
covering  his  deposit  and  applies  it  as  a  credit 
on  the  indeibtedness,  or  whether  it  does 
neither  of  these  things,  but  relies  upon  sec- 
tion 68- of  the  bankruptcy  act  to  do  the  same 
thing  in  effect,  is  immaterial.  Wilson  v. 
Citizens'  Trust  Co.  (D.  C,  Ga.),  37  Am.  B. 
R.  86,  233  Fed.  697. 

45.  In  re  lesher  &  Son  (D.  C,  Pa.).  25 
Am.  B.  R.  218,  176  Fed.  650,  citing  Collier 
on  Bankruptcy  (7th  ed.),  p.  706:  West  v. 
Pryer,  2  Bingl  N.  C.  455;  Ex  parte  Bailey, 
1  M.  D.  26i3;  Morris  v.  Windsor  Trust  Co. 
(N.  Y.  a.  of  App.).  33  Am.  B.  R.  283,  106 
N.  E.  753. 

46.  Bishop  V.  Church,  3  Atl.  691. 

47.  In  re  Becher  (D.  C,  Pa.),  15  Am.  B. 
R.  228.  139  Fed.  366. 

48.  Morris  v.  Windsor  Trust  Co.  (N.  Y. 
Ct.  of  App.),  33  Am.  B.  R.  283,  106  N.  E. 
7t5i3. 

40.  In  re  Goodman  Shoe  Co.  (D.  C,  Pa.), 
3  Am.  B.  R.  200,  96  Fed.  949;  Sawyer  v. 
Hoag,  17  Wall,  610;  Jenkins  t.  Armour,  Fed. 
Cas.  7^60;  In  re  Rovce  Dry  Goods  Co.   (D. 

C,  \fo.),  13  Am.  B.R.  258,  133  Fed.  100; 
Baibbitt  v.  Read  (C.  C,  N.  Y.) ,  23  Am.  B.  R. 
254,  173  Fed.  712,  holding  that  bondholders, 
who  are  also  stockholders,  are  not  entitled 
to  set-off  the  amount  of  their  bonds  against 
a  claim  ecftablished  against  them  in  a  suit  to 
enforce  the  liability  as  stockholders. 


A  debt  due  for  stock  in  a  corporation  can- 
not be  set-off  against  a  debt  due  from  said 
corporation,  not  being  mutual  nor  in  the 
same  rigrht,  since  the  latter  is  due  from  the 
corporation  in  its  individual  right  while  the 
former  constitutes  a  trust  fimd  for  the  bene- 
fit of  creditors  of  the  corporation.  Matter 
of  Howe  Mfg.  Co.  (D.  C,  Ky.) .  27  Am.  B.  R. 
477,  193  Fed.  524,  citing  tk)llier  on  Bank- 
ruptcy  (8th  ed.),  p.  796. 

50.  In  re  Lesher  &  Son  (D.  C,  Pa.),  25 
Am.  B.  R.  218,  176  Fed.  ^0,  citing  ColKer 
on  B«nkniptcy  (7th  ed.),  p.  796. 

Debts  and  credits  not  in  same  ri|^t. —  In 
a  suit  by  a  trustee  in  bankruptcy  of  a  cor- 
poration to  recover  money  alleged  to  have 
been  paid  to  defendant  as  commissions  under 
contracts  invalid  under  section  4S9  of  the 
New  York  Penal  Law,  the  defendant  cannot 
set-off  an  indebtedness  growing  out  of  a 
deficiency  judgment  in  an  action  upon  bonds 
of  the  bankrupt  and  also  based  upon  drafts 
accepted  and  paid  by  the  defendant  f6r  ac- 
coimt  of  the  bankrupt,  because  such  indebt- 
edness i^  not  in  the  same  right  and  does  not 
fall  within  the  provisions  of  section  68  of  the 
bankruptcy  act.  Palmer  v.  Doull  Miller  Oo. 
(D.  C,  N:  Y.),  37  Am.  B.  R.  617,  233  Fed. 
300. 

51.  In  re  Lane,  Fed.  Cas.  6,043.  Compare 
Boyd  y.  Mangles.  16  Mees.  &  W.  336. 

92.  In  re  Crystal,  etc.  (I>.  C,  Vt.),  4  Am. 
B.  R.  56,  104  Fed.  265. 

53.  In  re  Harper  (D.  C,  N.  Y.),  28  Am. 
B   R.  918,  175  Fed.  412. 

54.  Compare  Bankr.  Act.  |S  16  and  57-i. 
See  also  In  re  Bingham  (D.  C,  Vt.),  2  Am. 
B.   R.   223,   94   Fed.   796;    Morgan   v.   Wor- 
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i.  Joint  and  several  claimi. —  Here  the  general  rule  is  that  a  joint  claim,  as 
that  of  a  partnership,  cannot  be  set  off  against  the  debt  of  one  of  the  individuals 
jointly  claiming.*"^  The  reason  for  this  is  that  the  individual  partner  should 
not  in  justice  to  his  associates,  be  permitted  to  pay  his  debts  out  of  partnership 
property.  The  copartnership  estate  is  separate  and  distinct  from  the  indi- 
vidual estates  of  the  partners;  so  where  a  bankrupt  partnership  owes  its  cred- 
itor a  certain  amount,  and  such  creditor  owea  one  of  the  partners  a  less  amount, 
the  debts  are  not  mutual,  and  there  may  be  no  off-set.^  A  further  exception 
is  stated  in  a  case,"  where  the  joint  credit  was  given  on  account  of  a  separate 
debt,  this  being  strictly  an  instance  of  "  mutual  dealing."  ^ 

j.  Waiver  of  set-off. —  If  a  creditor  proves  his  debt,  without  claiming  set-off, 
he  will  generally  be  deemed  to  have  waived  it.^  And  if  he  accepts  dividends 
on  composition  without  invoking  his  right  of  set-off,  he  will  not  be  permitted 
to  set  up  his  claim  as  a  defense.^  At  the  same  time,  inadvertence  or  mistake 
is  usually  a  suificient  excuse  for  leave  to  withdraw  and  amend.  There  are 
no  cases  under  the  present  law  yet  reported.®^ 

k.  Practice. —  This  section  seems  to  contemplate  that,  if  a  creditor's  claim 
against  the  bankrupt  is  greater  than  the  bankrupt's  claim  against  him,  he 
shall  only  prove  for  the  balance;  and  if  the  creditor's  claim  is  less  than  the 
bankrupt's  claim  against  him,  the  time  for  a  set-off  would  seem  to  be  when 
the  creditor  is  sued,  and  the  place  the  forum  in  which  the  suit  is  brought.® 
Where  a  creditor  files  a  proof  of  claim,  the  burden  of  proof  is  upon  the  trustee 
to  establish  a  counterclaim  thereto.® 

It  WHEN  NOT  ALLOWED. 

a.  Hot  provable  against  the  estate. —  Subdivision  1  of  subsection  h  requires 
the  debt,  sought  to  be  set  off  or  counterclaimed,  to  be  provable  against  the 
bankrupt's  estate.**    There  is  a  difference  between  the  former  and  the  present 

for  money  borrowed,  although  one  of  the 
notes  given  for  the  money  borrowed  -was  en- 
dorsed by  the  individual  partners,  as  the 
debts  are  not  *'  mutual/'  within  the  meaning 
of  this  section. 

57.  In  re  Crystal,  etc.,  Co.  (D.  C,  Vt.),  4 
Am.  B.  R.  56,  104  Ted.  265;  Gray  of  RoUo, 
18  Wall.  629,  21  L.  Ed.  927,  holding  that  « 
separate  debt  cannot  he  set-off  against  a  joint 
dciyt  in  bankruptcy  unless  growing  out  of  a 
transaction  or  under  circumstances  establish- 
ing that  the  joint  credit  had  been  given  on 
account  of  a  separate  defbt. 

58.  These  words  occur  in  the  English  sec- 
tion on  set-off. 

59.  HuBsell  V.  Owen,  61  Mo.  185. 

60.  Cumberland  Glass  Mfg.  Co.  v.  De  Witt, 
^36  U.  S.  288,  34  Am.  B.  R.  723,  59  L.  Ed. 
583,  35  Sup.  Ct.  371^. 

61.  Oases  under  the  law  of  1876  are:  Hunt 
V.  Holmes,  Fed.  Cas.  6,890;  Brown  v.  Farm- 
ers' Bank,  6  Bush  (Ky.),  198;  Standard  Oil 
Co.  V.  Hawkins,  74  Fed.  395. 

62.  In  re  Lesher  &  Son  (D.  C,  Pa.),  '25 
Am.  B.  R.  218,  176  Fed.  650,  citing  CoHier  on 
Bankruptcy  (7th  ed.),  p.  796. 

63.  Tn  re  Harper  (D.  C,  N.  Y.),  23  Am.  B. 
,R.  918»  175  Fed.  412. 

64.  Debt  must  be  nrovable  —  In  re  Har^ 
per  (D.  C.  N,  Y.),  23  Am.  B.  R.  918,  931, 
176  Fed.  412,  the  judge  said:     "This  is  not 


dell  (<Sup.  Ct.,  Mass.),  e  AitL  B.  R.  167,  17S 
Mass.  350,  59  N.  E.  1037. 

Set-off  by  surety  of  paymeat  on  princi- 
pal's debt. —  In  the  case  of  In  re  Dillon  (D. 
C,  Mass.),  4  Am.  B.  R.  63,  66,  100  Fed.  627, 
the  judge  said :  "  The  right  of  set-off,  how- 
ever, may  not  depend  altogether  upon  the 
form  required  in  proving  the  debt.  A  dAt 
prov«lble  only  in  the  name  of  A  may  perhaps 
be  availed  of  in  set-off  by  B. .  To  hold  this 
would  not  contra/vene  the  language  of  the 
present  act.  The  rule  that  a  surety  may 
generally  set-off  a  payment  made  on  his  prin- 
cipal's debt  against  his  debt  due  to  the  prin- 
cipal does  not  seem  to  be  based  upon  the 
technical  form  of  'proof,  but  upon  broad  prin- 
ciples applicable  generally  in  oankruptcy." 

55.  Cray.  V.  Rollo,  18  Wall.  629;  Ex  parte 
Twogood,  11  Ves.  516;  Ex  parte  Caldicott,  25 
Ch.  D.  716.  lA  debt  due  from  a  bankrupt  to 
an  individual  partner  of  a  solvent  firm  can- 
not be  set-off  against  a  deft>t  due  to  the  estate 
from  the  partnership.  In  re  Shults  (D.  Cm 
N.  Y.),  13  Am.  B.  R.  84,  132  Fed.  573. 

56.  Tucker  v.  Oxley,  5  Cranch,  34.  See 
Matter  of  Neaderthal  (C.  C.  A.,  2d  Cir.),  34 
Am.  B.  R.  542.  225  Fed.  38,  revg.  33  Am.  B. 
R.  152,  holding  that  money  due  to  an  indi- 
vidual partner  under  the  will  of  his  mother 
cannot  be  set-off  against  an  indebtedness  of 
the  bankrupt  firm  to  the  estate  of  the  mother 
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law  here,  which  has  given  rise  to  some  speculation.**  Formerly,  to  entitle 
to  set-oflF,  a  debt  must  have  been  "  provable  in  its  nature ;"  now,  it  must  be 
*' provable."  Under  the  law  of  1867,  it  was  held  that  a  debtor  of  the  estate 
holding  a  claim  on  which  he  had  attempted  to  secure  a  preference  might  still 
use  it  as  a  set-off,  because  it  was  provable  in  its  nature.^  The  distinction 
seems  rather  tenuous.  Thus,  under  the  present  law,  which  denies  allowance 
to  claims  whose  owners  have  been  preferred,  the  word  "  provable "  was  held 
to  mean  the  same  as  "provable  in  its  nature"  and,  the  case  being  one  of 
mutual  credit,  the  set-off  was  allowed^  in  spite  of  a  preference  making  it 
technically  not  provable.^  Subject,  however,  to  exceptions  based  on  equitable 
principles  like  those  applied  in  Morgan  v.  Wordell,  supra,  the  general  rule 
is  that  no  claims  tainted  with  a  preference  may  be  asserted  by  way  of  set-off, 
except  those  within  the  terms  of  §  60^.  The  lattei  is  new.  It  has  already 
been  discussed.** 

b.  Purchased  after  bankruptcy  or  within  four  months  before. —  (1)  Ik 
OBNEBAL. — Subdivision  2  of  subsection  b  prevents  the  set-off  or  counterclaim 
of  a  claim  which  was  acquired  after  the  filing  of  the  petition,  or  within  four 
months  before  such  filing,  "with  a  view  to  such  use  and  with  knowledge 
or  notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act  of 
bankruptcy."  This  clause  differs  from  that  in  the  law  of  1867  only  in 
denying  set-off  to  claims  purchased  within  the  four  months'  period;  this  that 
law  did  not  do.  The  necessity  of  the  rule  is  apparent  The  doctrine  of 
set-off  would  foster  preferences  of  the  worst  kind,  if  a  well-informed  debtor  of 
an  insolvent  could  buy  up  claims  against  him,  either  within  four  months  of 
the  bankruptcy  or  after  the*  filing  of  the  petition.  For  instance,  if  property 
was  sold  by  the  bankrupt  within  the  four  months'  period  to  one  of  his  cred- 
itors, partly  for  cash  and  partly  on  credit,  the  amount  due  on  the  sale  should 
not  be  offset  against  the  creditor's  daim  against  the  estate.^  This  provision 
prevents  the  set-off,  against  the  amount  due  by  a  bankrupt  to  a  creditor,  of 
orders  issued  by  employees  of  such  creditor  within  the  four  months'  period 
directing  the  payment  of  a  part  of  the  wages  earned  by  them  on  account  of 


a  limitation  or  restriction  on  the  right  of  the 
trustee  to  set  up,  prove,  and  uae  any  claim 
he  has  and  which  he  may  enforce  against  a 
creditor  of  the  bankrupt  presenting  a  ol>aim 
against  the  estate  he  represents,  provided  it 
be  a  '  debt '  owing  by  such  creditor  to  the 
bankrupt  estate  within  the  meaning  of  sec- 
tion ^8-a.  The  plainly  disclosed  policy  of 
the  Act  is  that  where  a  person  is  indebted  to 
the  bankrupt  estate,  and  the  trustee  seeks 
to  enforce  the  indebtedness,  the  debtor  to  the 
estate  may  set  up  as  an  off-set  or  counter^ 
claim  only  such  just  demands  as  he  has 
against  the  estate  which  are  provable  in  bank- 
ruptcy as  a  claim  against  the  estate  .  .  . 
The  debtor  is  limited  to  claims  provable  in 
bankruptcy.  There  is  no  provision  or  sug- 
gestion in  the  Act  that  a  claim  against  a 
creditor  of  the  bankrupt  in  the  hands  of  the 
trustee,  and  which  came  to  him  by  operation 
of  law  on  his  appointment,  cannot  be  used  as 
an  off-set  to  or  counterclaim  against  the  claim 
of  6uch  creditor  of  the  bankrupt  estate,  un- 
less fluch  claim  in  the  hands  of  the  trustee 


be  one  of  a  character  provable  in  bankruptcy 
in  t!ase  the  one  liable  thereon  had  been  aa- 
judicated  a  bankrupt." 

65.  iSee  Tn  re  Dillon  (D.  C,  Mass.) ,.4  Am. 
B.  R.  63,  100  Fed.  627,  in  w^hich  case  the 
court  said:  "The  language  of  the  different 
statutes  of  bankruptcy  doubtless  differs,  and 
the  provision  of  section  6^b  of  the  a«t  of 
1898,  that  a  set-off,  to  be  allowed,  must  be 
provable  against  the  estate,  is  not  found  in 
all  bankrupt  acts,  and  apparently  was  not 
the  law  under  the  Act  of  1800  .  .  .  The 
right  of  set-off,  however,  may  not  depend 
altogether  upon  the  form  required  in  prov- 
ing the  debt.  A  debt  provable  only  in  the 
name  of  A  may  perhaps  be  availed  of  in 
set-off  bv  B." 

66.  Clark  v.  Tselin,  21  Wall.  360. 

67.  Morgan  v.  Wordell  (Mass.  Sup.  Ct), 
6  Am.  B.  R.  167,  78  i^lass.  350.  Compare  In 
re  Kinsrsley,  Fed.  Cas.  7,»19. 

68.  See  under  Section  Sixty  of  this  work. 

69.  Tn  re  White  (C.  C  A.,  7th  Cir.),  24 
Am.  B.  R.  197,  177  Fed.  194. 
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supplies  furnished  by  the  bankrupt ^^  The  mere  fact  of  insolvency  or  mere 
knowledge  of  such  insolvency  is  not  alone  sufficient  to  take  away  a  bank's  right 
of  set-off/^ 

(2)  "  With  a  view  to  such  tse  and  with  knowledoe,"  etc. —  The  words 
here  were  not  in  the  original  law  of  1867J?  The  idea  expressed  by  the 
words  "with  a  view  to  such  use''  was  incorporated  by  the  amendatory  act 
of  1874,  but  only  as  to  involuntary  cases;  the  words  "with  knowledge  or 
notice,"  etc.,  to  the  end  of  the  subsection,  are  new.  The  use  of  the  conjunc- 
tion "  and  "  should  be  noted ;  those  opposing  a  claim  to  set-off  on  the  ground 
specified  in  subdivision  2  must  show,  not  only  its  purchase  within  the  time 
specified,  but  that  such  purchase  was  with  a  view  to  its  use  as  a  set-off  and 
with  knowledge  or  notice  that  the  bankrupt  was  insolvent,  or  had  committed 
an  act  of  bankruptcy .^^  Such  prqof  will  not  be  difficult  if  the  purchase  ante- 
dates the  bankruptcy;  it  may,  if  within  the  four  months'  period.  The  cases 
under  the  former  should  be  read  with  the  date  of  the  amendatory  act  of  1874 
carefully  in  mind.''* 


70.  Western  Tie  &  Timber  Co.  v.  Brown, 
196  U.  S.  d02,  13  Am.  H.  R.  447,  40  L.  Ed. 
571.  25  Sup.  Ot.  830. 

71.  Matter  of  Wright  Dana  Hardware  Co. 
(C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  816,  212 
Fed.  3»1,  modg.  31  Am.  B.R.  192,  207  Fed. 
636.  Afl  sajd  in  Studley  v.  Boylaton  National 
Bank,  229  U.  S.  923,  30  Am.  B.  R.  161,  57  L. 
Ed.  1313,  33  kSup.  Ct.  SGJ,  **  there  is  nothing 
in  the  statute  which  deprives  a  bank,  with 
whom  an  insolyent  is  doing  business,  of  the 
rights  of  any  other  creditor  taking  money 
without  reasonaible  cause  to  believe  that  a 
preference  will  result  from  the  payment.  The 
bankruptcy  act  contemplates  that  by  remain- 
ing in  business  and  at  work  -an  insolvent  may 
become  able  to  pay  off  his  debts.  It  does  not 
prevent  him  from  continuing  to  trade,  de- 
positing money  in  bank,  drawing  checks  and 
paying  debts  as  they  mature,  either  to  his 
own  bank  or  any  other  creditor.  It  does  pro- 
vide, however,  that  if  bankruptcy  ensues  all 
payments  thus  made,  within  the  four  months' 
period,  m«v  be  recovered  by  the  trustee,  if 
the  creditor  had  reasonable  cause  to  believe 
that  a  preference  woiild  be  thereby  effected." 


7SL  In  re  City  Bank,  Fed.  Cas.  2,742.  Com- 
pare Hitchcock  V.  RoHo,  Fed.  Cas.  6/^5. 

78.  See  Tomlinson  t.  Bonk  of  Lexington 
(C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  632,  146 
Fed.  8S4;  Mason  v.  Herkimer  Co.  Bank  (C. 
C.  A.,  2d  Cir. ) ,  22  Am.  B.  R.  733,  172  Fed. 
529,  revg.  21  Am.  B.  R.  M. 

Burden  of  proof. — ^Where  a  claim  made  up 
and  based  upon  a  certificate  of  deposit  issued 
by  the  bankrupts,  engaged  in  the  business  of 
private  bankers,  payable  to  the  order  of  the 
elaimaint's  wife  and  assigned  to  him,  is 
sought  to  be  used  as  an  off-set  against  his 
indebtedness  to  the  bank  when  it  closed  its 
doors,  the  burden  of  showing  that  the  certifi- 
cate was  transferred  before  the  bank  sus- 
pended payment  and  without  knowledge  of  its 
insolvency  is  upon  the  claimant.  In  re 
Shults  (D.  C,  N.  Y.),  14  Am.  B.  R.  278,  135 
Fed.  623. 

74.  Hovey  v.  Insurance  Co.,  Fed.  Cas. 
6,743;  Hunt  v.  Holmes,  Fed.  Cas.  6,890;  In 
re  Perkins,  Fed.  Cas.  10,962;  Bashore  v 
Rhodes,  16  N.  B.  K  7^.  Ccmipare  also  SmitV 
V.  Hill,  8  Gray,  572;  8mith  v.  Brinkerhoff. 
6  N.  Y.  305;  also  the  numerous  English 
cases  on  the  same  subject. 


SECTION  SIXTY-NINE. 


POSSESSION  OF  PROPERTY. 

§  69.  Possession  of  Property. —  a  A  judge  may,  upon  satisfactorj' 
proof,  by  affidavit,  that  a  bankrupt  against  whom  an  involuntary 
petition  has  been  filed  and  is  pending  has  committed  an  act  of  bank- 
ruptcy, or  has  neglected  or  is  neglecting,  or  is  about  to  so  neglect 
his  property  that  is  has  thereby  deteriorated  or  is  thereby  deterio^ 
rating  or  is  about  thereby  to  deteriorate -in  value,  issue  a  warrant  to  the 
marshal  to  seize  and  hold  it  subject  to  further  orders.  Before  such 
warrant  is  isisued  the  petitioners  applying  therefor  shall  enter  into  a 
bond  in  such  an  amount  as  the  judge  shall  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such 
damages  as  he  shall  sustain  in  the  event  such  seizure  shall  prove  to 
have  been  wrongfully  obtained.  Such  property  shall  be  released,  if 
such  bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed  by  the 
judge,  with  such  sureties,  as  he  shall  approve,  conditioned  to  turn 
over  such  property,  or  pay  the  value  thereof  in  mcmey  to  the  trustee, 
in  the  event  he  is  adjudged  a  bankrupt  pursuant  to  such  petition. 


Analogous  proviaioni:     In  U.  S.:     Act  of  1867,  §  40,  R.  S.,  §  5024. 

In  Eng.:     A«t  of  1883.  none. 
Crois-referenoes:     To  the  law:     Jurisdiction  of  court  to  appoint  marshal  to  take  custody 
of  property,  §  2(3). 
Bond  to  be  filed  upon  application  to  take  possession  of  property,  S  3-e 
Referee  to  exercise  power  of  judge  in  respect  to  taking  possession  of  property, 
§  38-a(3). 
To  the  General  Orders:     Indemnity  for  expenses  of  marshal,  X. 

Accounts  of  marshals,  with  vouchers,  XIX. 
To  the  Forms:    Special  warrant  to  marshal  to  take  possession  of  property,  No.  8. 
Bond  of  petitioning  creditor,  No.  9;  bond  to  marshal,  No.  10.     . 


SYNOPSIS  OF  SECTION. 

I.  Seizure  of  Bankrupt's  Property,  1 103. 

a.  Cross-references,  1103. 

b.  Scope  of  section,  1103. 

c.  B(md  of  petitioning  creditors,  1103. 

d.  Bonding  the  property  back,  1 104. 

e.  Remedy  where  property  is  claimed  by  a  third  person,  1104. 

f.  The  marshaVs  liability,  1104. 

g.  Practice,  1105. 
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§  69J  Seizube  of  Banxsupt's  Pbopeety.  1103 

I.  S£IZUR£  OF  BANKRUPT'S  PI^OPERTY. 

a.  Cross-references. —  The  value  of  this  section  is  not  apparent;  §  3-e,  in 
connection  with  §  2  (3)  and  §  2  (15),  is  much  broader.^  It  is  difficult  to 
conceive  of  a  case  within  the  terms  of  §  69  which  is  not  also  within  those 
of  the  sections  just  mentioned.  Further,  a  seizure  un(Jer  this  provision  can 
be  authorized  only  by  the  judge,  save  in  the  contingency  stated  in  §  38-a  (3) ; 
while,  under  the  earlier  sections,  property  may  be  taken  possession  of  by 
a  receiver  acting  under  the  order  of  a  referee.  A  similar  practice  was  author- 
ized by  the  law  of  1867  f  it  included  the  arrest  and  detention  of  the  debtor, 
but  did  not  authorize  the  court  to  release  the  property  to  him  on  filing  a 
new  bond. 

b.  Scope  of  section. —  The  section  divides  itself  naturally  into  three  parts: 
(1)  the  authority  to  seize  on  a  showing  of  specified  facts^  (2)  a  provision  as 
to  the  bond  to  be  given  and  its  conditions  and  (3)  a  provision  permitting 
the  bankrupt  to  regain  possession  on  filing  a  similar  bond.  A  creditor 
desiring  to  seize  property  under  this  section  must  satisfy  the  judge  that  an. 
alleged  involuntary  bankrupt  either  (1)  has  committed  an  act  of  bankruptcy, 
or  (2)  has  so  neglected  or  is  so  neglecting,  or  is  about  so  to  neglect  his 
property  that  it  has  deteriorated  or  is  deteriorating  or  will  deteriorate  in 
value.  If  so,  on  a  specified  bond  being  filed,  the  judge  must  issue  the 
warrant  to  the  marshal,  but  not  to  another;  and  the  marshal  must  seize  and 
hold  the  property  subject  to  further  orders.  The  application  may  be  made 
only  in  involuntary  cases,  but  not  before  the  bankruptcy  petition  is  filed 
or  after  the  adjudication.*  The  remedy  is,  therefore,  provisional.  Its  pur- 
pose is  clearly  to  prevent  deterioration  or  waste  in  the  often  long  interval 
between  the  filing  of  an  involuntary  petition  and  an  adjudication  or  dismissal. 

0.  Bond  of  petitioning  creditors. —  It  is  the  obvious  purpose  of  this  section 
and  of  §  3-e  to  require  indemnity  to  be  given  to  an  alleged  bankrupt  before 
his  property  shall  be  seized  or  taken  from  his  possession  in  behalf  of  the 
petitioliing  creditor  or  creditors  before  there  has  been  an  adjudication.  With- 
out such  indemnity  a  person  not  a  bankrupt,  or  who  has  committed  no  act  of 
bankruptcy,  would  not  be  adequately  protected.  Upon  a  dismissal  of  the 
petition  for  his  adjudication  he  could  in  an  extreme  case  probably  maintain 
an  action  for  malicious  prosecution  and  recover  in  such  action  incidentally 
such  damages  as  he  may  have  sustained  by  the  loss  of  the  use  of  his  property 
pending  its  restitution  to  him  by  the  marshal.  It  would  also  be  open  to  him 
to  apply  to  the  court  and  obtain  an  order  directing  a  restitution  of  his  prop- 
erty to  him.  It  is  the  purpose  of  this  provision  to  spare  him  the  expense  and 
trouble  of  seeking  either  of  these  remedies,  by  requiring  the  party  or  parties 
who  seek  to  dispossess  him  of  his  property  in  advance  of  an  adjudication  to 
furnish  him  with  a  security  adequate  for  his  complete  protection.*  Before  a 
warrant  is  issued  the  creditors  petitioning  therefor  must  give  a  bond  in  an 
amount  and  with  such  sureties  as  may  be  required  by  the  judge,  to  indemnify 
the  bankrupt  for  *'  such  damages  as  he  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongfully  obtained."     The  words  here,  unlike  the 

1.  See  under  (Section  Three  of  this  work.  whom  an  involuntary  petition  has  been  filed 

S.  Act  of  1867,  S  40,  R.  S.,  S  5924.  and  is  pending." 

8.  This  follows  from  the  words  "against  4.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13 

Am.  B.  R.  354,  195  Fed.  742. 
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section  itself,  are  somewhat  broader  than  those  employed  in  §  3-e.  It  is 
thought  that  they  mean  substantially  the  same  thing.  "Damages"  doubtless 
includes  "  costs  "  and  "  expenses."  ^  The  discretion  given  the  judge  as  to  the 
sureties  is  no  more  than  is  allowed  him  by  general  statutes.' 

d.  Bondinif  the  property  back. —  This  is  equivalent  to  the  reclaimer  of  a 
defendant  in  replevin.  The  judge  has  like  discretion  as  to  the  amount  of 
the  bond  and  the  sureties.  The  condition  of  the  bond  is  specified  in  the 
statute^ 

e.  Bemedy  where  property  ift  claimed  by  a  third  person. —  Manifestly,  this 
section  applies  only  to  cases  where  the  property  is  physically  in  the  posses- 
sion of  the  bankrupt  or  his  agent.®  The  remedy  is  summary,  as  is  that  where 
a  bankrupt,  after  adjudication,  refuses  to  turn  over  property  to  his  trustee.* 
But,  where  the  property  is  held  adversely,  even  if  fraudulently,  the  usual 
remedy  of  a  plenary  suit  must  be  resorted  to.*^  This  does  not  exclude  the 
provisional  remedy  of  injunction  in  cases  where  such  a  remedy  is  essential 
until  an  officer  representing  the  court  and  the  creditors  can  bring  such  suit. 

f.  The  marflhal's  liability. —  The  marshal  must  decide  what  is,  and  what  is 
not,  the  property  of  the  bankrupt.     If  he  seizes  the  property  of  another,  he 


5.  A  claim  for  damages  under  section  69-a, 
for  a  -wrongful  seizure  of  the  bankrupt's 
property,  is  proiperly  dismissed,  where  « 
judgment  has  already  been  awarded  against 
the  petitioning  creditors  and  obligors  upon 
the  bonds  filed  in  their  behalf,  as  provided 
by  section  3-e,  for  counsel  fees,  costs,  dis- 
bursements and  expenses,  incurred  in  the 
proceeding.  Nixon  v.  Fidelity  &  Deposit  Oo. 
of  Maryland  (C.  C.  A.,  9th  Cir.),  18  Am. 
B.  R.  174,  150  Fed.  574. 

B.  See  under  Section  Three  of  this  work. 

7.  lOompare  In  re  HarthiU,  Fed,  Oas.  6,16d. 

S.  iSee  In  re  Hammond  ( D. ,  €.,  Mass. ) ,  3 
Am.  B.  R.  466,  474,  98  Fed.  84i5;  In  re 
Ward  (D.  €.,  Mass.),  6  Am.  B.  R.  215,  104 
Fed.  986;  Btyan  v.  Bemheimer,  181  U.  S. 
188,  6  Am.  B.  R.  623,  629;  In  re  Moody 
(D.  C,  la.),  12  Am.  B.  R.  718,  721,  131 
Fed.  625. 

The  filing  of  a  petition  in  bankruptcy 
does  not  confer  summary  jurisdiction  over 
property  transferred  to  ami  in  posRession  of 
a  trustee  for  creditors.  Morning  Telegraph 
Pub.  CJo.  V.  Hutchinson  Co.  (Sup.  Ct,  Mich.), 
17  Am.  B.  R,  425,  146  Mich.  38. 

Seinire  of  property  cUimod  by  third  per- 
son unauthorised. — ''  Section  69  is  intended 
to  authorize  the  court  to  prevent  the  waste, 
deterioration,  or  loss  of  the  bankrupt's  prop- 
erty in  his  possession,  pending  the  hearing 
on  the  petition  for  adjudication,  but  it  is 
not  intended  to  authorize  the  taking  away 
from  third  parties  property  to  which  they 
assert  title"  Thus,  a  warrant  should  not 
be  issued  to  seize  property  claimed  by  virtue 
of  a  chattel  mortgage  and  possessed  prior  to 
the  filing  of  the  petition.  In  re  Rockwood 
(D.  O.,  la.),  1  Am.  B.  R.  272,  91  Fed.  36Q. 
A  warrant  directing  the  marshal  to  seiae 
property  in  the  possession  of  third  persons, 
under  claim  of  title,  is  wholly  unauthorized 
by  the  bankruptcy  act,  even   though   it   is 


claimed  that  the  party  holding  the  property 
received  it  by  a  trui'sfer  which  is  voidaUe 
or  null  under  the  act.  In  re  KeDy  (D.  C, 
Tenn.),  1  Am.  B.  R.  306,  91  Fed.  564. 

9.  In  such  a  case,  a  recusant  bankrupt  is, 
however,  reached  by  contenapt  process. 

10,  See,  generally,  under  Section  'iVenty- 
three  of  this  work.  Note  also  the  method  of 
avoiding  preferences  and  fraudulent  trans- 
fers considered  under  Sections  Sixty,  Sixty- 
seven  and  Seventy.  All  these  remedies  are 
generally  available  only  after  adjudication. 

Property  in  possession  of  marahal. — Where 
the  marshal^  under  the  order  of  the  bank- 
ruptcy court  directing  him  to  seize  the  estate 
of  the  bankrupt,  peacably  and  quietly  be- 
comes possessea  of  property  as  the  property 
of  the  bankrupt,  although  the  latter  was 
holding  it  merely  as  the  agent  for  his  mort- 
gagee, whose  mortgage  is  on  reoord,  but  of 
which  the  marshal  had  no  actual  notice  at 
the  time,  the  court  will  not  turn  over  the 
property  so  seized  by  the  marshal  to  the 
mortgagee  claimant.  In  re  Bender  (D.  C, 
Ark.),  5  Am.    B.  R.  632,    106   Fed.  '873. 

Property  held  adversely.— In  Matter  of 
Andre  (O.  iC.  A.,  2d  Cir.),  13  Am.  B.  R. 
132,  135,  68  €.  C.  A.  374,  the  court,  in  con- 
struing sections  2  and  69,  said:  *'We  con- 
clude that  it  is  onlv  in  cases  in  which  the 
property  of  the  bankrupt  is  in  the  possession 
of  a  party  not  an  adverse  claimant  that 
the  courts  of  bankruptcy  have  authority  un- 
der these  sections  to  interfere  with  it  unless 
the  adiverse  claimant  chooses  to  consent,  but 
that  these  courts  have  jurisdiction  to  enter- 
tain proceedings  to  ascertain  whether  there 
is  an  adverse  claimant  and  that  the  mere 
refusal  of  a  person  in  possession  to  surrender 
the  property  does  not  constitute  him  an  ad- 
verse claimant." 

Where,  prior  to  his  adjudicetion  in  bank- 
ruptcy, an  insolvent  debtor  had  made  a  gen- 
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is  liable  to  that  other."    It  is  elementary  that  his  warrant  is  not  operative 
outside  of  his  district. 

g.  Practice. — This  remedy  will  rarely  be  resorted  to.     The  requirement  of 

^a  bond  against  damages  will  halt  most  petitioning  creditors.  Besides,  there 
are  the  equivalent  remedies  of  a  receiver  or  an  injunction,  or  the  two  com- 
bined." When  resort  is  had  to  it,  the  practice  is  simple.  The  applica- 
tion is  made  by  motion  based  on  affidavits,  usually  accompanying  and  per- 
haps referring  to  the  involuntary  petition,  but  always  separate  and  distinct 
from  such  petition. ^^  The  affidavits  should  be  positive  in  their  averments, 
not  mere  statements  of  opinions  or  conclusions,  and  establish  all  the  essential 
facts. ^*  In  short,  they  should  amount  to  a  proven  prima  facie  case.  The 
form  of  the  bond  is  suggested  by  Form  No.  10,  though  the  latter  is  intended 
for  use  by  the  alleged  bankrupt  in  reclaiming  the  property.  It  is  thought  that 
affidavits  for  the  justification  of  sureties  should  be  added ;  this,  that  the  court 
may  be  satisfied  as  to  their  responsibility  without  further  inquiry.    A  surety 

'  company  bond  can  be  used.  If  the  affidavits  and  bond  are  sufficient,  the  war- 
rant issues  in  the  form  prescribed  by  Form  No.  8.  The  procedure  thereafter 
is  the  same  as  that  on  any  seizure  by  a  Federal  marshal.  A  marshal  of  seizure 
tvill  not  be  issued  under  this  section  except  upon  a  compliance  with  all  the 
conditions  prescribed  therein ;  there  can,  therefore,  be  no  waiver  of  the  required 
affidavits  and  bond.^  The  alleged  bankrupt  has  two  remedies;  to  move  to 
vacate  the  warrant  on  the  insufficiency  of  the  affidavits  or  bond,  or  both,  or  to 
reclaim  the  property  by  filing  a  new  bond.  The  latter  method  is  more  direct 
and  is  usually  followed. ^^ 


eral  assignment  for  the  benefit  of  his  cred- 
itors and  subsequent  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  the  assignor,  the 
assignee  had  sold  the  property  of  the  bank- 
rupt, and  where,  upon  the  petition  of  cred- 
itors of  the  bankrupt,  the  court  of  bankruptcy 
issued  an  order  directing  the  marshal  to 
seize  the  property  so  sold,  and  granted  a 
rule  directing  the  purchaser  to  appear  before 
the  court  and  prove  his  title  to  such  prop- 
erty, it  was  held  that  the  court  of  bank- 
ruptcy did  not  have  jurisdiction  by  a  sum- 
mary proceeding  to  order  the  marshal  to 
seize  the  property.  The  proper  proceeding 
in  such  a  case  is  a  plenary  action  at  law 
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or  in  equitv.  In  re  Aibraham  (C.  C.  A., 
5th  Cir, ) ,  -2  Am.  B.  R.  2«6,  93  Fed.  967. 

11.  In  re  Miller,  Fed.  Cas.  9,918;  In  re 
Marks,  Fed.  Oas.  9,096 ;  iMarsh  v.  Armstrong, 
20  Minn.  SI.  This  doctrine  is  su^bject  to 
exceptions.  In  re  Vogel,  Fed.  Cas.  16,9812; 
In  re  Havens,  Fed.  Cas.  6,230. 

18t.  Compare  Blake  v.  Valentine  (D.  C, 
CaL),  1  Atai.  B,  R.  372,  89  Fed.  691.  See 
also,  generallv,  $  2(3)   (15)  and  |  11 -a,  ante, 

18.  In  re  Kelly  (B.  C,  Tenn.),  1  Am.  B. 
R.  306,  91  Fed.  504. 

14.  Id. 

15.  In  re  Sarsar  (B.  C,  Tenn.),  9  Am.  B. 
R.  576,  120  Fed.  40. 

16.  See  Form  Ko.  10. 


SECTION    SEVENTY. 


TITLE  TO  PROPERTY 

§  70.  Title  to  Property. — a  The  trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification,  and  his  successor  or  suc- 
cessors, if  he  shall  have  one  or  more,  upon  his  or  their  appointment 
and  qualification,  shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the.  bankrupt  as  of  the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property  which  is  exempt,  to  all  (1)  docu- 
ments relating  to  his  property;  (2)  interests  in  patents,  patent  rights, 
copyrights,  and  trade-marks;  (3)  powers  which  he  might  have  exer- 
cised for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  him  in  fraud  of 
his  creditors;  (5)  property  which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred  or  which  nught  have  been 
levied  upon  and  sold  under  judicial  process  against  him:  Provided, 
That  when  any  bankrupt  shall  have  any  insurance  policy  which  has 
a  cash  surrender  value  pavable  to  himself,  his  estate,  or  personal 
representatives,  he  may,  within  thirty  days  after  the  cash  surrender 
value  has  been  ascertained  and  stated  to  the  trustee  by  the  com- 
pany issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  so 
ascertained  and  stated,  and  continue  to  hold,  own,  and  carry  such 
policy  free  from  the  claims  of  the  creditors  participating  in  the 
distribution  of  his  estate  under  the  bankruptcy  proceedings,  other- 
wise the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights 
of  action  arising  upon  contracts  or  from  the  unlawful  taking  or 
detention  of,  or  injury  to,  his  property. 

b  All  the  real  and  personal  property  belonging  to  bankrupt  estates 
shall  be  appraised  by  three  disinterested  appraisers;  they  shall  be 
appointed  by,  and  report  to;  the  court.  Real  and  personal  property 
shall,  when  practicable,  be  sold  subject  to  the  approval  of  the  court; 
it  shall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court 
for  less  than  seventy-five  per  centum  of  its  appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  sold, 
as  herein  provided,  shall  be  conveyed  to  the  purchaser  by  the 
trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  discharge  revoked, 
the  trustee  shall,  upon  his  appointment  and  qualification,  be  vested 
as  herein  provided  with  the  title  to  all  of  the  property  of  the  bankrupt 
as  of  the  date  of  the  final  decree  setting  aside  the  composition  or 
revoking  the  discharge. 
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§  YO.]  An-aloqous  Provisions.  HOT 

1  — ■ —  '* 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  prop- 
erty which  any  creditor  of  such  bankrupt  might  have  avoided,  and 
may  recover  the  property  so  transferred,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  bona  fide  holder 
for  value  prior  to  the  date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from  whoever  may  have 
received  it,  except  A  bona  fide  holder  for  value.  For  the  purpose  of 
such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  and 
any  State  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction* 

f  Upon  the  confirmation  of  a  composition  offered  by  a  bankrupt, 
the  title  to  his  property  shall  thereupon  revest  in  him. 


Analogous  provisions:  In  U.  S.  As  to  property  in  general  passing  to  the  trustee,  Act  of 
1867,  S  14,  R.  S.,  S  5044;  Act  of  1841,  S  3;  Act  of  1800,  H  10,  11,  17,  27,  50;  As 
to  patents,  copyrights,  rights  of  action  and  the  like.  Act  of  186t,  §  14,  R.  S.,  .§  5046; 
Act  of  1841,  S  3;  Act  of  1800,  SS  13,.  17;  As  to  sales  by  the  trustee.  Act  of  1867, 
|§  15,  25,  R.  S.,  §§5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  incumbered 
.  property,  Act  of  1867,  §  20,  R.  S.,  §  5075. 

In  £ng.:     As  to  property  passing  to  the  trustee,  Act  of  1883,  §§  43,  44,  59;   As  to 
burdensome  property.  Act  of  1883,  §  55;  Act  of  1890,  §  13;  As  to  sales  by  the  trus- 
tee. Act  of  1883,  §§  56  ( 1 ) ,  70. 
Cross-references:    To  the  law:    **I>ocument"  includes  book,  deed  or  instrument  in  writing, 
§1(13). 
Appointment  of  receivers  to  preserve  property  of  estate,  §2(3). 
Collection  of  estates  and  distribution  among  creditors,  §  2(7). 
Bond  where  creditors  ask  for  appointment  of  receiver  prior  to  adjudication,  §  3-e. 
Fraudulent  transfer  as  act  of  bankruptcy,  §  3-a. 
Partnership  property,  disposition  of  proceeds,  etc,  §  5. 
Bankrupt  to  execute  necessary  papers  to  convey  title,  §  7-a(4)    (5). 
Exemptions,  duties  of  trustees  in  respect  to  setting  apart,  §  6. 
Suits  or  proceedings  in  which  stays  may  be  granted,  §  11. 
Composition;  confirmation;  effect  on  titles,  §  12;  when  to  be  set  aside,  §  13. 
Discharge;  application  for;  when  granted  and  revoked,  §§  14,  15. 
Jurisdiction  of  United  States  courts  in  respect  to  actions  to  recover  property  of 

estate,  §  23-b. 
Trustees,  duties  in  respect  to  estate;   rights  in  respect  to  property  belonging  to 

estate,  §  47-a(2). 
Preferences,  what  constitute;  recovery  by  trustee,  §  60. 
Liens,  void  and  voidable;  recovery  Qf  property  for  benetit  of  estate.  §  67. 
To  the  General  Orders:     Trustee  to  make  inventory  of  property  belonging  to  estate, 

XVIL 

> 

Sales  of  property  regulated,  XVIII. 
Compounding  claims  against  estate,  XXVIII. 
To  the  Official  Forms:    Appointment,  oath  and  report  of  appraisers,  Form  No.  13. 

Sale  of  property;  petition  and  order.  No.  42;  for  sale  subject  to  lien.  No.  44;  for 
private  sale,  No.  45;  for  sale  of  perishable  property,  No.  46. 


•  This  sentence  was  added  by  the  amendatory  act  of  1903. 
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n.  Trustee  Vested  witib  Title  of  Bankrupt,  1112. 

a.  In  general,  1112. 
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(2)  Title  vests  at  date  of  aiwtjdication  relating  back  to  date 

of  filing  petition,  1113. 

c.  Bankrupt's  title  between  petition  filed  and  (1)  adjudication  and  f2) 
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d.  What  vests,  1115. 

(1)    In  GENERAL,    1115. 
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e.  Subject  to  all  clotms,  Hens  and  equities,  1117. 

(1)  In  general,  1117. 

(2)  Disposition  op  property  subject  to  lien  or  incumbrancb, 

1120. 

(3)  Propertt  in  possession  of  bankrupt,  1121. 

(4)  Effect  op  amendment  op  1910  to  »§  47-a  (2),  1122. 

m.  Title  to  Specific  Property,  1122. 

a.  In  general,  1122. 

b.  Documents  rdaling  to  bankrupt's  property,  1122. 

c.  Patents,  copyrights,  and  trade-marks,  1123. 

d.  Personal  powers,  1123. 

e.  Property  fraudulently  transferred,  1124. 

(1)  In  general,  1124. 

(2)  Property  affected;  character  of  transfer,  1124. 

(3)  Actual  or  implied  fraud,  1124. 

(4)  Voluntary  transfers;  transfers  to  wife  or  childrbn,  1125. 

(5)  Effect  of  a  general  assignmiSnt,  1125. 

(6)  Receivbrship;  dissolution  of  corporation,  1126. 

(7)  Assignment  of  claims  against  the  United  States,  1126. 

f.  Property  which  might  have  been  transferred  or  levied  upon,  1127. 

(1)  In  general,  1127. 

(2)  Test  to  be  applied,  1127. 

(3)  Property  pledged,  1128. 

(4)  Stock  brokerage  transactions,  1129. 

(5)  Property  included  generally,  1130. 

(6)  Property  in  which  others  ilive  an  interest,  1131. 

(7)  Equities  in  property,  1132. 
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in.  Title  to  Specific  Property — Continued : 

f.  Property  which  might  have  been  transferred  or  levied  upon — Continued: 

(8)  Remainders  and  contingbi;t  xntebestb,  1133. 

(9)  Trust  interests  and  property  in  trust,  1133. 

(I)  Resulting  or  constructive  trusts,  1133. 
(II)  Express  trusts;  interest  of  henejidary,  1134.     '  , 

(III)  Mingling  trust  funds;  following  such  funds j  1135. 

(10)  Dower  and  curtesy  rights,  1136. 

(11)  Licenses,  franchises,  and  personal  privileges,  1137. 

(I)  In  general^  1137. 
(II)  Personal  corUraetSf  1137. 

(III)  Franchises  and  licenses^  1137. 

(IV)  Seat  in  stock  exchange^  1138. 

(12)  Life  insurance  policies,  1139. 

(I)  In  general,  1139. 
(II)  Cash  surrender  value,  1139. 

(III)  EjB^ect  of  assignment,  1141. 

(IV)  Payable  to  wife  or  designated  beneficiaries,  1141. 
(V) .  Bankrupt  as  beneficiary,  1144. 

(13)  Fire  insurance  policies,  1144. 

(14)  Property  sold  to  the  bankrupt  on  condition,  1145. 

(I)  In  general,  1145. 
(H)  Lease  with  privilege  of  purchase,  1147. 

(III)  Goods  consigned  for  sale,  1148. 

(IV)  Option  to  purchase  or  return,  1150. 

(15)  Property  affected  by  fraudulent  representations,  1150. 

g.  Redamaiion  proceedings,  1151. 

(1)  In  general,  1151. 

(2)  Time  within  which  petitions  should  be  filed,  1151. 

(3)  Sale  or  bailment;  agency,  1152. 

(4)  Purchase  of  goods  wrrnouT  intent  to  pay,  1153. 

(I)  Concealment  of  insolvency  or  false  representation  as  to 

solvency,  1153. 
(II)  Intent  not  to  pay,  1155. 

(III)  When  right  exercised;  who  may  defeat  right,  1155. 

(IV)  Proof  of  insolvency,  or  of  intent  not  to  pay,  1155. 

(5)  Property   sold  subject  to  approval;  rental   contracts, 

1156. 

(6)  Payment  on  delivery;  stoppage  in  transit,  1157. 

(7)  Proof  of  identity,  1158. 

(8)  Practice,  1158. 
h.  Rights  of  action,  1158. 

(1)  In  general,  1158. 

(2)  Actions  for  personal  dijuribs;  torts  affecting  property 

of  bankrupt,  1159. 

(3)  Actions  by  corporations,  and  against  stockholders,  direct- 

ors, AND  OFFICERS,   1160. 
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(2)  Executory  conteuctis  and  lkahbb,  1162. 

(3)  Practicb,  1163.. 
,          h,*  Eocempi  property f  1164. 

(1)  In  general,  1164. 

(2)  Conflict  between  §  6  and  §  TO-a  (5),  as  TO  bights  of  bene- 

ficiaries UNDER  life  insurance  POLICIES,  1164. 
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MINOR  children,  1165. 

V.  Appraisers  and  Appraisal,  1165. 

a.  In  general^  1165. 

b.  Practice,  1166. 

VL  Sales  of  Property,  1166. 

a.  In  general^  1166. 

b.  Practice  on  sales;  conduct  of  sales,  1166. 

(1)  In  general,  1166. 

(2)  jxtrisdicnon  of  referee  as  to  sales,  1167. 

(3)  By  whom  CONDUCTED,   1167. 

(4)  Property  to  be  sold,  1168. 

(5)  Conduct  of  sale;  bids;  rights  and  obligations  of  bidders, 

1168. 

(6)  Confirmation  or  approval  of  sales,  1170. 

c.  Sales  aJt  public  auction  or  by  private  sale  under  general  order  XVIII ^ 

1171. 

d.  Sales  of  incumbered  property,  1171. 

(1)  In  general,  1171. 

(2)  Sales  free  of  dower,  1173. 

(3)  Proceeds  of  sale  subject  to  liens;  rights  of  lienors,  1173. 

(4)  Payment  op  taxes,  1174. 

(5)  Payment  of  expenses  of  sales,  1174. 

(6)  Determination  of  validity,  pRit>RiTiBS  or  amounts  of  liens, 

1175. 

(7)  Sales  subject  to  incumbrances,  1176. 

(8)  Practice  on  sales  of  incumbered  property,  1176. 

e.  Resale;  when  granted,  1176. 

Vn.  Transfer  of  Trustee*s  Title  to  Purchaser,  1176. 

Vm.  Title  of  Trustee  where  Composition  is  set  Aside,  Discharged  or  Revoked; 
Effect  of  confirmation,  1176. 

a.  Setting  aside,  discharging  or  revoking  composition,  1176. 

b.  Effect  of  confirmaiion  of  composition,  1178. 

IX.  Transfers  Fraudulent  under  State  Laws  may  be  Avoided  by  Trustee,  1178. 

a.  In  general,  1178. 

b.  The  saving  clause,  1181. 

c.  The  amendmenl  of  1903,  1181. 
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L  SECTION  IN  QBNSRAL. 

a.  CoinparatiYe  legislation. —  The  analogous  provisions  of  the  English  law 
are  referred  to  in  the  Synopsis.  The  main  differences  are  that  title  vests  as 
of  the  date  of  the  commission  of  the  first  act  of  bankruptcy,^  and  the  property 
divisible  among  creditors  includes  not  only  what  the  debtor  had  at  the  com- 
mencement of  the  proceediDg,  but  also  what  is  acquired  by  or  devolves  on  him 
before  his  discharge.^  Each  of  our  laws  has  had  clauses  regulating  the  vesting 
of  title  and  indicating  what  vests.*  That  of  1867  is  most  nearly  like  the 
section  under  discussion.*  Specific  differences  are  considered  in  appropriate 
paragraphs,  post.  The  differences  between  the  old  method  of  evidencing  the 
vesting  of  title  and  that  now  the  law  have  already  been  considered.^ 

b.  Scope  <rf  section. —  This  section  is  chiefly  important  (a)  for  its  provisions 
fixing  what  property  of  a  bankrupt  vests  in  his  trustee  and  the  time  when  it 
vests,  and  (6)  as  adopting  as  a  part  of  the  bankruptcy  system  the  respective 
State  statutes  providing  a  remedy  against  fraudulent  ti'ansfers.®  It  also 
includes  nearly  all  that  is  in  the  law  relative  to  the  method  of  selling  a  bank- 
rupt's property.  Besides,  it  provides  for  the  appointment  and  reports  of 
appraisers.  The  other  subdivisions,  c,  d  and  /,  have  to  do  either  with  minor 
matters  of  practice  or  else  refer  directly  to  and  would  have  been  more  appro- 
priately incorporated  in  sections  previously  discussed.'' 

c.  Conflict  between  bankmptcy  act  and  State  law. —  Where  the  trustee  in  bank- 
ruptcy and  a  transferee  of  the  bankrupt  both  claim  certain  property  which 
once  belonged  to  the  bankrupt,  it  may  be  difficult  to  decide  how  far  the  title 
to  the  property  in  question  depends  upon  the  State  law  which  determines  the 
effect  of  the  bankrupt's  conveyance,  and  how  far  upon  the  bankrupt  act  which 
declares  what  property  the  trustee  shall  take.  The  one  law  regulates  the 
passage  of  title  from  the  bankrupt,  and  is  interpreted  by  the  State  court. 
The  other  law  regulates  its  passage  to  the  trustee,  and  is  interpreted  by  the 
federal  court.®  Where  there  is  conflict  of  jurisdiction,  the  exclusiveness  of 
the  jurisdiction  of  the  court  of  bankruptcy  will  depend  upon  the  possession, 
either  actual  or  implied,  of  the  property  in  question.  If  a  petition  has  been 
filed  and  there  has  been  an  adjudication  in  the  bankruptcy  court,  the  property 
of  the  bankrupt,  wherever  situated,  is  brought  into  the  control  of  the  bank- 
ruptcy court  and  must  be  administered  therein.®      So  that  where  a  petition 


1.  Eng.  Act  of  1883,  §  43. 
8.  Eng.  Act  of  1883.  §  44. 

3.  See  "  Analogous  Provisions  **  at  head  of 
section. 

4.  For  cases  under  that  law,  see  In  re 
Rosenfberg,  Fed.  Cas.  12,095;  In  re  Wynne, 
Fed.  Cas.  18,117;  Markson  v.  Heaney,  Fed. 
Cas.  9,098. 

5.  See  discussion  under  Section  Twenty-one 
of  this  work.  Compare,  also,  law  of  1841, 
where  the  decree  itself  divested  the  bank- 
rupt's title. 

6.  See  under  this  section,  poaty  subtitle 
"  Transfers  Fraudulent  Under  State  Loads 
May  Be  Avoided  hy  Trustee" 

7.  As  to  rf,  see  discussion  under  Sections 
Thirteen  and  Fifteen  of  this  work.  As  to  f, 
see  discussion  under  Section  Twelve. 

8.  In  re  Littlefield  (C.  C.  A.,  1st  Cir.),  19 


Am.  B.  K.  18,  155  Fed.  83S,  holding  that 
"  although  the  rights  of  a  trustee  in  bank- 
ruptcy and  those  of  an  assignee  in  insolvency 
under  the  statute  of  Massachusetts  are  de- 
fined in  similar  language,  yet  a  statute  mak- 
ing a  certain  transfer  void  as  against  the 
latter  eo  nom^ine  does  not  make  it  void  as 
against  the  former." 

9.  Bailev  v.  Baker  Tee  Machine  Co..  2?^P  U. 
^.  268,  35  Am.  B.  R.  814,  60  L.  Ed.  275, 
36  Sup.  Ct.  60 ;  Lazarus  v.  Prentice,  234  U. 
S.  263,  32  Am.  B.  R.  659,  68  L.  Ed.  1305, 
34  Sup.  Ct.  861 ;  Robertson  v.  Howard.  229 
r.  S.  254,  30  Am.  B.  R.  611.  57  L.  Ed.  1174, 
33  Sup.  Ct.  8S4;  Aicme  Harvester  Co.  v. 
Beekman  Lun^ber  Co.,  222  U.  S.  300,  27  Am. 
B.  R.  262,  56  L.  Ed.  208,  32  Sup.  Ct.  96; 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B. 
R.   224,   46   L.   Ed.   405,  22   Sup.  Ct.   269; 
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has  been  filed  against  an  alleged  bankrupt,  a  State  court  has  no  right  to  seize 
or  attach  property  admittedly  belonging  to  the  bankrupt,  without  the  consent 
of  the 'bankruptcy  court,  regardless  of  whether  actual  possession  of  the  prop- 
erty has  been  taken  by  its  officers. ^^ 


IL  TRUSTEE  VESTED  WITH  TITLE   OF  BAirERUPT. 

a.  In  general. —  Subsection  a  is  the  most  important  of  all  the  subsections 
of  this  section.  Under  it  the  trustee  is  vested  with  the  title  of  the  bankrupt 
to  all  property  possessed  by  him  at  the  date  of  the  adjudication,  being  within 
the  classes  therein  enumerated,  "except  in  so  far  as  it  is  to  property  which 
is  exempt."  He  is  vested  with  such  title  only  for  the  purpose  of  administra- 
tion and  distribution  of  the  estate  among  the  bankrupt's  creditors/^  He 
represents  both  the  bankrupt  and  creditors.  He  succeeds  to  the  right  and 
title  of  the  bankrupt  for  the  benefit  of  his  creditors,  and  in  this  capacity 
occasionally  has  rights  not  possessed  by  the  bankrupt,  as  for  instance,  the  right 
to  recover  assets  which  the  bankrupt  has  conveyed  in  fraud  of  his  Vjreditors.^ 

b.  When  title  vests. —  (l)  In  general. —  Under  the  previous  law,  the  trus- 
tee's title  vested  by  relation  as  of  the  date  of  the  ex)mjnencement  of  the  proceed- 
ing. This  casts  doubt  on  the  validity  even  of  ban  fide  transaetions  between 
petition  filed  and  adjudication;  in  short,  made  business  by  an  allied,  but 
not  yet  adjudicated,  bankrupt  practically  impossible.  Under  the  act  of  1841, 
there  seems  to  have  been  a  similar  doubt. ^^  The  words  *'  as  to  the  date  hfl 
was  adjudicated  a  bankrupt "  seem  to  have  been  inserted  to  meet  these  difBcul- 


Matter  of  Continental  Ooal  Corp.  (C  C.  A., 
6th  Cir.).  38  Am.  B.  R.  ie«,  238  Fed.  113. 
See  discussion  under  f  23,  ante. 

Property  in  custodia  legis. — All  the  hank- 
nipt's  property,  title  to  which  is  not  held 
adversely  by  a  third  person,  is,  upon  the 
filing  of  the  petition  in  bankruptcy,  placed 
in  custodia  legis,  M-atter  of  Larkey  (D.  C, 
N.  J.),  32  'Am.  B.  R.  287,  214  Fed.  867. 

10.  Matter   of  Welloade  Gas  Mantle  Co. 

(D.  C.  Mass.),  36  Am.  B.  R.  354,  280  Fed. 

502,  affg.  36  Am.  B.  R  62;  Matter  of  Huff- 

man-Salvar  Roofing  Paint  Co.   (D.  C,  Ala.). 

37  Am.  B.  R.  426,  -234  Fed.  798. 

11.  Braoklee  Co.  v.  O^Connor,  24  Am.  B.  R. 
499.  122  N.  Y.  Supp.  710.  «7  N.  Y.  Misc. 
509;  Reillev  v.  Buffalo  German  Insurance 
Co.  (Sun.  Ct.  Spec.  T.,  X.' Y.),  32  Am.  B.  R. 
728.  86  X  Y.  Misc.  69,  147  -N.  Y.  Supp.  108*; 
Chnmbcrs  v.  Kirk  (Okla.  Sup.  Ct.),  32  Am. 
B.  R.  175,  139  Pac.  986. 

12.  Matter  of  Place  (D.  C,  N.  Y.J,  36 
Am.  B.  R.  426,  ^24  'Fed.  778. 

Representative  of  creditors  in  action  to 
set  as'de  fraudulent  convevance. —  Tn  the 
case  of  Cartwriffht  v.  West  (Ala.  Sup.  Ct.), 
26  Am.  B.  R.  831,  55  So.  917,  the  court  said: 
"  The  trustee  in  hank  nipt  cy  .  in  a  sense  is 
representative  of  both  the  banknipt  and  the 
creditors.  As  such  he  aurreeds  in  right  and 
title  to  the  hankrupt's  estate  for  the  'benefit 
of  his  creditors.  He  may.  as  a  general  rule, 
maintain  all  actions,  both  at  law  and  in 
equity,  for  the  recovery  and  preservation  of 
the   assets,  both   real  and  personal,   of   the 


bankrupt's  estate  that  the  bankrupt  himself, 
but  for  the  hankruptcy,  could  have  main- 
tained. Even  more,  lie  may  maintain  an  ac- 
tion the  bankrupt  could  not,  where,  as  in 
the  present  case,  he  seeks  to  avoid  convey- 
ances made  by  the  bankrupt  in  fraud  of  his 
creditors.  In  this  latter  instance  it  cannot 
be  said  that  the  trustee  is  a  representative 
of  the  hank rupt,  for  he  (the  bankrupt)  could 
not  maintain  such  a  bill,  nor  in  any  legal  or 
equitable  proceeding  become  a  beneficiary  of 
his  own  fraudulent  act." 

Rights  of  trustee  as  against  committee  of 
creditors. —  Where  efter  bankrupt  had  ab- 
sconded, a  committee  of  creditors,  prior  to 
hankruptx'y,  took  charge  of  his  property  with- 
out authority,  selling  and  disposing  of  the 
same,  paying  the  claims  of  alleged  lienors, 
and  depositing  the  balance,  which  was  after 
wards  turned  over  to  bankrupt's  trustee,  and 
it  appeared  that  the  bankrupt  never  ratified 
the  transaction  nor  was  informed  thereof 
prior  to  his  ad  indication,  the  acts  of  the 
committee  constituted  a  conversion  of  bank- 
rupt's propertv,  and  bankrupt's  tiMstee  had 
the  right  to  repudiate  the  transactions  and 
follow  the  pronerty,  or,  waivinif  the  tort, 
sue  the  committee  for  the  value.  Tn  re 
Thomas  (fD.  C,  N.  Y.),  29  Am.  B.  R.  946, 
199  Fed.  214. 

See  discussion  under  heading  "  Transfers 
fraudulent  under  State  lairs,**  post, 

18.  Cf*mpare  Ex  parte  Foster.  Fed.  Oas. 
4.960:  Ex  pprte  Newhall.  Fed.  Cas.  10.159: 
In  re  Rust,  Fed.  Cas.  12,171. 
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ties."  They  are  not  antagonistic  to  the  words  found  later  in  subdivision  (5). 
The  former  refer  to  the  time  of  vesting ;  the  latter  to  what  vests.^"* 

(2)      TiTIiB   VESTS   AT   DATE    OF  ADJUBICATION    REI-ATIKQ    BACK    TO    DATE    OF 

FILING  PETiTioi^. —  Under  the  present  law  the  trustee's  title  is  that  only  which 
exists  at  the  date  of  the  adjudication,^®  although  such  title  relates  back  to  the 
time  of  filing  the  petition."  The  purpose  of  the  law  was  to  fix  the  line  of 
cleavage  with  reference  to  the  condition  of  the  bankrupt  estate  as  of  the  time 
at  which  the  petition  was  filed,  and  that  the  property  which  vests  in  the 
trustee  at  the  time  of  adjudication  is  that  which  the  bankrupt  owned  at  the 
time  of  the  filing  of  the  petition.^^  The  filing  of  an  involuntaryvpetition  does 
not,  ipso  facto,  take  from  the  alleged  hankrupt  his  dominion  over  his  property; 
while  his  disposition  of  his  property  may  be  invalidated  and  set  aside  ^nder 
certain  circumstances,  such  property  remains  under  his  control  until  the 
adjudication.  Tl^ie  remedy  of  the  petitioning  creditors,  in  case  this  freedom 
to  trade  is  abused,  is  by  the  appointment  of  a  receiver  under  §  2  (3)  (15), 
or  an  appropriate  proceeding  under  §  8-e  or  §  69.^®     The  trustee  must  exercise 


14.  See  Hotiae  Report  No.  1^28,  54tli 
Congress.  The  reason  given  in  the  text  for 
the  use  of  the  language  is  sustained  in  the 
pase  of  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  234,  186  Fed.  84,  in  which  the 
court  said:  *'  It  was  because  the  act  of  1867 
threw  doubt  upon  the  validity  of  honest 
transactions  that  the  words  *  as  of  the  date 
he  was  adjudicated  a  bankrupt/  were  inserted 
by  the  act  of  18»8."  (Citing  Collier,  8th 
ed.,  p.  807.) 

15.  In  re  Pease  (Ref.,  N.  Y.),  4  Am.  .'•. 
R.  978;   In  re  Barrow   (D.  C,   Va.),  3  Am. 

B.  R.  414,  98  Fed.  582;  In  re  Burka  (U.  C, 
Mo.),  6  Am.  B.  R.  12,  104  Fed.  326;  In  re 
Elmira  Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B. 
R.  484,  109  Fed.  456.  Compare  In  re  Harris 
(Ref.,  111.),  2  Am.  B.  R.  359,  and  In  re 
Mussey  (D.  €.,  Mass.),  3  Am.  B.  R.  592, 
99  Fed  71. 

16.  Matter  of  Zotti  (C.  C.  A.,  2d  Cir.), 
26  Am.  B.  R.  234,  1S6  Fed.  84 ;  In  re  Hurley 
(D.  C,  Mass.),  26  Am.  B.  R.  434,  186  Fed. 

851 ;  Williams  v.  Noyes  &  Nutter  Mfg.  Co. 
(Maine  Sup.  Ct.),  33  Am.  B.  R.  865,  92  Atl. 
482. 

17.  Everett  v.  Judson,  228  U.  S.  471,  30 
Am.  B.  R.  1,  57  L.  Ed.  927,  33  8up.  Ct.  568, 
affg.  27  Am:  B.  R.  704,  192  Fed.  834;  Toof 
v.  City  National  Bank  (C.  C.  A.,  6th  Cir.), 
30  Am.  B.  R.  79,  206  Fed.  250. 

Title  vests  as  of  date  of  adjudication. — 
In  the  Matter  of  Mertens  (C.  C.  A.,  2d  Cir.) , 
15  Am.    B.   R.   362,   368,    142    led.   445,   75 

C.  C.  A.  548,  Judge  "Wallace,  speaking  for 
this  court,  said:  "By  the  present  act,  the 
title  of  the  trustee  is  vested  in  tlie  estate  of 
the  bankrupt  *  as  of  the  date  he  was  adjudged 
a  bankrupt.*  We  are  of  opinion  that  until 
the  date  of  the  adjudication  a  lienor  or 
pled'Tee  is  at  liberty  to  perfect  any  title 
which  the  nati^re  of  the  lien  permits.  Under 
the  act  of  1867,  t^o  lien  could  be  acquired 
after  the  filing  of  the  petition  in  bankruptcy, 
because  the  title  of  the  assignee  vested  as 
of  the  commencement  of  the  proceeding  in 
bankruptcy.    iNow  the  trustee  takes  the  prop- 


erty of  the  bankrupt  in  the  condition  in 
which  he  finds  it  at  the  date  of  the  adjudica- 
tion, unless  it  has  been  incumbered  fraud- 
ulently or  in  contravention  of  some  of  the 
provisions  of  the  act."  The  principle  here 
declared  is  in  confiitt  with  the  rule  laid 
down  by  the  Supreme  Court  in  Everebt  v. 
Judson,  228  U.  S.  474,  30  Am.  B.  R.  1, 
57  L.  Ed.  927,  33  Sup.  Ct.  568. 

18.  Matter  of  Continental  Coal  Corp. 
(C.  C.  A.,  6tli  Cir.),  3«  Am.  B.  R.  168,  238 
Fed.  113;  Arnold  v.  Hoorigan  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  R.  174,  238  Fed.  39;  Em- 
etson-Brantingham  Co.  v.  Lawson  (D.  C, 
Iowa) ,  38  Am.  B.  R.  344,  237  Fed.  877 ;  Dun- 
can V.  Watson  (Ala.  Sup.  Ct.),  38  Am.  B.  R 
013,  73  So.  448;  Brewer  v.  Brown  (111.  Sup. 
Ct.),  3«  Am.  B.  R  890,  109  N.  E.  264; 
Fairbanks  Steam  Shovel  Co.  v.  Wills,  240 
U.  S.  642,  36  Am.  B.  R.  754,  60  L.  Ed.  841, 
36  Sup.  Ct.  466,  aflg.  Matter  of  Federal  Con- 
tracting Co.  (C.  C.  A.,  tth  Cir.),  32  Am. 
B.  R.  381,  212  Fed.  6«8;  Bailey  v.  Baker 
Ice  Machine  Co.,  239  U.  S.  268,  35  Am.  B. 
R.  814,  60  L.  Ed.  275,  36  Sup.  Ct.  50;  Everett 
V.  Judson,  228  U.  &  474,  470,  3a  Am.  B.  R. 
1,  57  L.  Ed.  927,  33  Sup.  Ct.  568;  Zavelo 
V.  Reeves,  227  U.  S.  625,  29  Am.  B.  R.  493, 
57  L.  Ed.  676,  33  Sup.  Ct.  365;  Acme  Har- 
vester Co.  V.  Beekman  Lumber  Co.,  222  U.  S. 
^  300,  27  Am.  B.  R.  262,  56  L.  Ed.  208,  32 
Sup.  Ct.  96. 

Rights  determined  as  of  date  of  filing 
petition. —  When  not  otherwise  specially  pro- 
vided, the  rights,  remedies,  and  powers  of 
the  trustee  are  determined  w^ith  reference  to 
the  conditions  existing  when  the  petition. is 
filed.  It  is  then  tliat  the  bankruptcy  pro- 
ceeding is  initiated,  that  the  hands  of  the 
bankrupt  and  his  creditors  are  stayed,  and 
that  his  estate  passes  actually  or  potentially 
into  the  control  of  the  court.  Bailey  v. 
Baker  Ice  Machine  Co.,  239  IT.  S.  268,  3Q 
Am.  B.  R.  814,  60  L.  Ed.  275,  36  Sup.  Ct. 
60. 

19*  In  re  LaPlume  Condensed  Milk  Co. 
(D.  C,  Pa.),   16  Am.   B.   R.   729,   145   Fed. 
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his  option  to  accept  within  a  reasonable  time  or  he  will  be  held  to  have  waived 
his  rights.^ 

c.  Bankmpt's  title  between  petition  filed  and  (1)  adjudication  and  (2)  appoint- 
ment of  trustee. —  It  follows  that,  under  the  present  law,  the  title  remains  in 
the  bankrupt  at  least  to  the  date  of  adjudication;  perhaps  even  to  the  date  of 
the  appointment  of  the  trustee.^^  Thus,  the  bankrupt  is  not  divested  of  his 
title  until  the  appointment  and  qualification  of  the  trustee.^  A  suit  for  the 
infringement  of  a  copyright  may  be  prosecuted,^  and  lands  sold  for  taxes  may 
be  redeemed  by  the  bankrupt  after  a  petition  has  been  filed  and  before  the 
appointment  of  a  trustee.^*  But  after  the  adjudication  the  bankrupt  has  no 
standing  in  court  as  to  his  property  which  is  not  exempt.^  Prior  to  adjudica- 
tion, fraud  being  absent,  it  may  be  transferred ;  hut,  being  liable  to  be  divested, 
no  permanent  lien  can  attach  to  it.^*  When,  however,  the  trustee  is  appointed, 
his  title  goes  back  by  relation  to  the  date  of  the  adjudication,^  although  for 
jurisdictional  purposes  rights  in  the  property  will  relate  back  to  the  date  of 
the  commencement  of  the  proceeding.^     Illustrative  cases  under  the  former 


1,013;  American  Trust  Co.  v.  Wallia  (€.  C. 
A.,  3d  Cir.),  11  Am.  B.  R.  360,  126  Fed.  464. 

20.  Smith  v.  Gordon,  6  Law  Rep.  313.  See 
Am.  Bankr.  Dig.  §  413. 

Estoppel  to  assist  title. —  Where  a  trustee 
in  bankrup'tcy  -without  asserting  his  claim 
thereto  -within  a  reasonable  time,  haying 
knowledge  of  all  the  circumstances,  allows 
third  parties,  in  the  prosecution  of  their  legal 
rights,  to  acquire  an  interest  in  any  part  of 
the  unclaimed  assets  of  the  bankrupt,  he  may 
be  held  to  have  waived  his  claim  thereto. 
Mesirov  v.  Inn  is  Sperden  &  Co.  (N.  J.  Sup. 
Ct.),  37  Am.  B.  R.  201,  97  Atl.  160. 

Failure  of  trustee  to  assert  title. —  The 
fact  that  a  trustee  in  bankruptcy,  after  an 
attachment  of  property  within  four  months 
of  bankruptcy,  fails  to  assert  title  for  some 
time,  does  not  estop  him  from  subsequently 
asserting  title  or  from  interfering  with  a 
sale  under  the  attachment.  Matter  of  Gil- 
sonite  Mines  Co.  <D.  C,  Pa.),  37  Am.  B.  R. 
473. 

21.  Though  the  better  view  is  that,  after 
adjudication,  it  is  in  custodia  legis.  Keegan 
v.  King  (D.  C,  Ind.),  3  Am.  B.  R.  79,  96 
Fed.  758;  March  v.  Heaton,  Fed.  Cas.  9,061; 
In  re  Rosenberg,  Fed.  Cas.  12,0&5;  Reilly 
v.  Insurance  Co.  (N.  Y.  Sup.  Ot.,  Spec.  T.), 
32  Am.  B.  R.  72«,  86  N.  Y.  Misc  69,  147 
K  Y.  Supp.  1086. 

22.  Rand  v.  Iowa  Central  R.  Co.,  16  Am. 
B.  R.  692,  im  N.  Y.  5«,  78  N.  E.  574.  revg. 
12  Am.  B.  R.  164,  96  N.  Y.  App.  Div.  413, 
89  N.  Y.  Supp.  212;  Fuller  v.  New  York  Fire 
Ins.  Co.,  184  Mass.  12,  67  N.  E.  879;  Gordon 
v.  Mechanics  &  Traders*  Ins.  Co.,  22  Am.  B. 
R.  649,  120  La.  Ann.  441,  45  So.  384;  In  re 
Thomas  (D.  C,  N.  Y),  29  Am.  B.  R.  945, 
199  Fed.  214;  In  re  Banks  (D.  C,  N.  Y.), 
31  Am.  B.  R.  270,  207  Fed.  662. 

Cancellation  of  executory  contract  of  sale 
to  bankrupt  between  adjudication  and  ap- 
pointment of  trustee. —  During  the  interval 
between  the  adjudication  in  bankruptcy  and 
the  appointment  of  a  trustee,  the  vendor  in 
an   executorv  contract  for  the  sale  of  land 


to  the  bankrupt  may  serve  notice  upon  the 
bankrupt  for  the  termination  and  cancella- 
tion of  the  contract  for  default  in  parent 
of  the  purchase  price,  and  the  notice  so 
served  is  valid  and  effectual  unless  the  re- 
sult of  fraud  or  collusion  with  the  bankrupt 
and  for  the  purpose  of  defeating  the  rights 
of  creditors.  Christopherson  v.  Harrington 
(Minn.  Sup.  Ct.),  32  Am.  B.  R.  842,  136 
N.   W.   289. 

23.  Myers  v.  Callaghan)  5  Fed,  726. 

24.  Hampton  v.  Rouse,  22-  Wall.  263,  22 
L.  Ed.  76'5. 

25.  Pickenjs  v.  Rov,  187  U.  S.  177,  9  Am. 

B.  R.  47,  47  L.  Ed.  128,  23  Sup.  Ct.  78, 
affg.  Pickens  v.  Dent  <C.  C.  A.,  4th  Cir.), 
5  Am.  B.  R.  644,  106  Fed.  653. 

26.  In  re  Engle  (D.  C,  Pa.),  5  Am.  B.  R. 
372,  105  Fed.  893;  State  Bank  of  Chicago 
V.  Cox  (C.  C.  A.,  7'th  Cir.),  16  Am.  B.  R. 
32,  143  Fed.  91.  Compare  In  re  Corbett 
(D.  C,  Wis.),  ^  Am.  B.  R.  224,  104  Fed. 
872. 

Purchasers  in  good  faith. —  Those  ac- 
quiring rights  to  a  bankrupt's  property  sub- 
sequent to  his  adjudication,  who  have  knowl- 
edge of  sufficient  facts  to  put  them  on  in- 
qiiirv,  are  not  bona  fide  purchasers.  Hull  v. 
Burr  (Fla.  Sup.  Ct.),  26  Am,  B.  R.  897,  55 
So.  852. 

27.  Iliscock  V.  Varick  Bank,  206  U.  S. 
28,  18  Am.  B.  R.  1.  9,  51  L.  Ed.  945,  27  Sun. 
Ct.  6»1.  affg.  15  Am.  B.  R.  362,  142  Fed. 
445;  French  v.  White,  IS  Am.  B.  R.  905. 
78  Vt.  89,  62  Atl.  35;  Matter  of  Morse  (D. 

C,  N.  Y),  32  Am.  B.  R.  207,  210  Fed.  900; 
Christopherson  v.  Harrington  (Minn.  Sup. 
Ct.),  32  Am.  B.  R  842,  136  N.  W.  280. 

Upon  the  appointment  and  qualification  of 
a  trustee,  his  title  relates  back  to  the  time 
of  the  adjudication,  and  his  rights  and  rem- 
edies as  to  property  previously  disposed  of 
are  definitely  defined  and  limited  bv  the 
bankruptcy  act.  In  re  Letson  (C.  C.  A., 
8th  Cir.),  19  Am.  B.  R.  506,  157  Fed.  78. 

28.  In  re  Appel  (D.  C,  Neb.),  4  Am. 
B.   R.   722,   103   Fed.   931.     Compare  In   re 
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law,  which,  however,  for  reasons  above  stated,  should  be  read  with  caution, 
will  be  found  in  the  foot-notfe.^ 

d.  What  vests. —  (1)  In  oENaaAL. —  In  respect  to  the  property  which  vests 
the  present  statute  deals  in  particulars,  where  in  the  former  general  words 
were  nsed.^  It  is  not  thought  that  they  differ  in  meaning.  The  various 
subdivisions  are  considered  seriatim  later.  Stated  broadly,  the  rule  is  that 
the  trustee  takes  all  the  property  of  the  bankrupt,  whether  in  possession  or  in 
action,  at  the  time  the  petition  was  filed,^^  subject,  of  course,  to  the  new  rule 
as  to  vesting  just  considered.  Whether  the  bankrupt  was  in  possession  and 
the  owner  of  the  property,  at  the  time,  must  be  determined  by  the  circum- 
stances; the  determination  of  such  question  will  depend  upon  the  same  facts 
as  though  *bankruptcy  had  not  intervened.^^  The  trustee  does  not  take  title  to 
money  and  property  in  possession  of  third  persons  which  did  not  belong  to 
the  bankrupt  prior  to  his  adjudication.      The  question  of  ownership  is  one 


Cramond  (D.  C,  N.  Y.),  17  Am.  B.  E.  22, 
vI45  Fed.  ^G^f  holding  that  <the  amount  due 
to  a  bankrupt  upon  a  paving  contract  with 
ft  city,  when  he  files  his  pSition,  w  prop- 
erly paid  to  his  trustee.  Matter  of  Hooks 
Smelting  Co.  (D.  C,  Pa.),  15  Am.  B.  R.  83, 
138  Fed.  954,  holding  that  trustee  is  en- 
titled to  combination  of  safe  belonging  to 
bankrupt  at  time  of  filing  petition  j  Whit- 
tlesley  v.  Becker  &  Co.,  25  Am.  B.  R.  672, 
$78,  142  N.  Y.  App.  Div.  .313,  126  »N.  Y. 
Supp.  1046,  citing  text;  Corbett  v.  Riddle 
(C.  C.  A.,  4th  Cir.).  31  Am.  B.  R.  330,  200 
Fed.  811.  And  see  cases  cited  under  pre- 
ceding heading  "  When  title  vests,** 

29.  Oonnor  v.  Long,  104  U.  S.  228,  26 
L,  Ed.  7*23;  Chapman  y.  Brewer,  114  U.  fc)» 
158,  29  L.  Ed.  83,  5  Sup.  Ct.  799;  Howard 
V.  Comipton,  Fed.  Cas.  6,758;  Babbett  v.  Bur- 
gess, Fed.  €as.  693;  Miller  v.  O'Brien,  Fed. 
Cas.  9,586;  In  re  Lake,  Fed.  Cas.  7,99^; 
Stevens  V.  Bank,  101  Mass.  109. 

30.  Compare  Act  of  1867,  S  14,  R.  S., 
S  5044. 

81.  In  re  Pease  (Ref.,  N.  Y.),  4  Am.  B.  R, 
678;  In  re  Burka  (D.  C,  Md.),  5  Am.  B.  R. 
12,  104  Fed,  326.  For  peculiar  cases  bearing 
on  this  general  doctrine,  see  In  re  Meyer  (D, 
C,  N.  Y.) ,  5  Am.  B.  R.  693,  106  Fed.  828;  see 
^iso  McFarland  Carriage  Co.  v.  Solanas  (D. 
C,  La.),  6  Am.  B.  R.  221,  108  Fed.  532.; 
Matter  of  Sherman  Mfg.  Co.  (Ref.,  Mass.), 
15  Am.  B.  R.  740;  In  re  Driggs  (D.  C,  N. 
Y.),  22  Am.  B.  R.  621,  171  Fed,  897,  hold- 
ing that  wages  or  salary  due  at  the  time  of 
fihng  the  .petition  belong  to  the  trustee  un- 
less an  exemption  is  claimed,  and  cannot  be 
reached  under  an  execution  issued  within  the 
four  months*  period;  In  re  Peacock  (D.  C, 
N.  Car.),  24  Am.  B.  R.  159,  178  Fed.  851; 
Toof  V.  City  National  Bank  (C.  C.  A.,  6th 
Oir.) ,  30  Am.  B.  R.  79,  206  Fed.  250;  Matter 
of  Commonwealth  Lumber  Co.  (D.  C,  Wash.) , 
35  Am.  B.  R. -^02,  223  Fed.  667;  Matter  of 
Place  (D.  C,  N.  Y.),  35  Am.  B.  R.  426, 
224  Fed.  778;  Bynum  v.  Scott  (D.  C,  N. 
Car.),  33  Am.  B.  R.  436,  217  Fed.  122; 
Jackson  v.  Jetter  (Iowa  Sup.  Ct.),  32  Am. 
'B.  R.  667,  142  N.  W.  431. 

The   effect   of    an   adjudication    in   bank- 


ruptcy is  to  transfer  the  title  of  the  property 
of  the  bankrupt,  twhenever  situated,  and  vest 
the  same  in  the  trustee,  who  has  the  right 
under  the  authority  and  control  of  the  court 
to  adminisrter  the  same.  Robertson  v.  How- 
ard, 229  U.  S.  254,  30  Am.  B.  R.  611,  57 
L.  Ed.  1174,  33  Sup.  Ct.  S54. 

Extent  of  title.—  The  effect  of  the  adjudi- 
cation of  bankruptcy  to  vest  the  trustee  of 
the  estate  by  operation  of  law  with  the  title 
of  the  banknipt,  as  of^the  date  he  was  ad- 
judicated a  bankrupt,  to  all  property  not 
exempt,  which  prior  to  the  filing  of  the  peti- 
tion he  could  by  any  means  have  transferred 
or  which  miight  have  been  levied  upon  and 
sold  under  judicial  process,  is  both  expressly 
provided  and' well  settled  in  meaning  to  this 
extent,  that  the  estate  is  absolutely  vested, 
in  the  trustee  until  it  has  subserved  the 
purpose  of  the  bankruptcy  proceedings,  al- 
though the  bankrupt  is  entitled  to  restora- 
tion of  any  residue  'Which  may  remain  when 
that  purpose  iS'  fulfilled.  Matter'  of  Scott 
(C.  C.  A.,  7th  Cir.),  33  Am.  B.  R.  53. 

82.  Sufficiency  of  delivery  of  assets  by 
banknipt. —  A  written  contract  between  the 
petitioner  and  the  bankrupt,  made  more  than 
a  year  before  the  adjudication,  provided  that 
petitioner  was  to  purchase  certain  lumber 
sawed  at  the  bankrupt's  mills  at  designate:! 
prices,  which  when  sawed  was  to  be  piled  at 
the  mills  according  to  detailed  specifications, 
twice  each  month  the  pe<:itioner  to  cause  the 
lumber  so  piled  to  be  estimated  and  branded 
with  petitioner's  initials  "  0.  C.  &  L.  Co." 
and  to  make  an  advance  payment  thereon 
of  $10  per  thousand,  and  that  such  acts 
should  constitute  a  delivery  of  the  same  for 
all  intents  and  purposes.  Beld^  that,  having 
regard  to  the  situation  and  condition  of  the 
property,  the  customs  of  business  men 
adapted  thereto  and  the  intent  of  the  stat- 
ute, such  delivery  was  sufficient  under  a 
Missouri  law  providing  that  "  every  sale 
made  by  the  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  unless 
the  same  be  accompanied  by  delivery  in  a 
reasonable  time,  regard  being  had  to  the  situ- 
ation of  the  property,  and  1^  followed  by  an 
actual  and  continued  change  of  possession  of 
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of  fact.^  The  property  which  passes  is  not  confined  to  that  deacribed  in  the 
bankrupt's  schedule;  any  property  owned  by  him  passes  to  the  trustee  on 
adjudication.^*  Where,  under  a  State  statute,  a  stockholder's  liability  is 
enforceable  only  hy  creditors  and  not  by  the  corporation,  as  for  an  overvalu- 
ation of  property  transferred  in  payment  of  a  stock  subscription,  it  is  not 
property  which  passes  to  the  trustee.^^  In  those  jurisdictions  where  tenanacy 
by  the  entirety  is  recognized  a  trustee  in  bankruptcy  of  a  husband  or  wife  is 
clothed  with  the  interest  of  the  bankrupt  in  property  held  by  the  entirety,  but 
his  right  to  it  must  await  the  contingency  of  the  bankrupt  surviving  his  spouse,^ 
(2)  Pbopektt  aoquihed  after  filing  petition, —  The  trustee  only 
acquires  such  property  as  »belonged  to  the  .bankrupt  at  the  time  the  petitioii 
was  filed.  Property  not  then  owned  but  acquired  before  the  adjudication,^ 
and  surely  property  acquired  after  it  and  before  the  dischai^e,^  does  not  vest 
in  the  trustee,  but  becomes  the  bankrupt's,  clear  of  the  claims  of  creditors, 
save  those  after  the  commencement  of  the  proceedings  or  those  who,  for  statu- 
tory reasons,  are  not  affected  by  the  discharge.*^  This  rule  is  especially 
applicable  in  case  of  earnings  by  labor  and  services  performed  subsequent  to 
the  filing  of  the  petition.^  And  where  land  remains  in  the  possession  of  the 
bankrupt  after  the  adjudication  because  of  an  exempti6n  or  of  a  statutory  pro- 
vision giving  such  possession  to  the  bankrupt  as  a  special  privilege,  the  crops 
growing  thereon  will  be  deemed  "  after  acquired  property,"  and  do  not  pass 
to  the  trustee.*^  Property  acquired  between  the  filing  of  the  petition  and 
the  adjudication  is  subject  to  the  same  rule  as  after-acquired  property  and 


the  things  sold,  6hall  he  held  to  he  fraudulent 
and  void  as  against  the  creditors  of  the 
vendor  or  sirfisequent  piirchasers  in  good 
faith,"  and  that  petitioner's  claim  of  title 
to  liimher  so  estimated  and  marked  should 
be  allowed.  In  re  Ozark  Cooperage  &  Lum- 
ber Co.  (C.  C.  A.,  8th*Cir.),  24  Am.  K.  R. 
83C,  ISO  Fed.  105.  See  also  Lovell  v.  New- 
man &  Son  (D.  C,  La.), "26  Am.  B.  R.  e«0, 
188  Fed.  534. 

88.  Clay  v.  Waters  (C.  €.  A.;  Sth  Cir.), 
20  Am.  B.  R.  6«1,  161  Fed.  815;  Matter  of 
M<Oord  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R 
164,  174  Fed.  820. 

When  trustee  may  recover  savings  of  wife 
from  business  earnings  of  husband. —  vSav- 
ings  by  a  wife  from  the  business  earning 
of  her  husband  are  a  part  of  his  estate  m 
bankruptcy,  and  may  be  reached  by  his  trus- 
tee, unless*  an  absolute  gift  under  proper  cir- 
cumstances, while  the  husband  was  solvent, 
can  be  shown.  Milkman  v.  Arthe  (D.  C, 
N.  Y.),  33  Am.  B.  R.  418,  221  Fed.  134. 

84.  Jones  v.  Barnes  (Mias.  Sup.  Ct.),  35 
Am.  B.  R.  64,  66  So.  212. 

85.  Matter  of  Huffman^Salvar  Roofing 
Paint  Go.  (D.  IC.,  Ala.),  37  Am.  B.  R  426, 
234  Fed.  708. 

86.  Frey  v.  McGraw  (Md.  Ct.  of  App.), 
35  Am.  B.  R.  822. 

87.  In  re  Harris  (Ref.,  HI.),  2  Am.  B.  R. 
3'5f). 

Legacies.- Where  testator  died  in  the 
morning  of  the  day  on  which  a  legatee  filed 
a  petition  and  was  adjudicated  a  bankrupt, 
the  legacy  vests  in  his  trustee.  In  re  Mr- 
Kenna    (D.  C.  X.  Y.),  15  Am.  B.  R.  4,  137 


Fed.  611.  Otherwise  where  legacy  takes  effect 
after  adjudication;  In  re  Woods  (D.  O,, 
Pa.).   13  Am.  B.  R.  240,   133   Fed.   82. 

88*  In  re  Rennie  (Ref.  Ind.  Terr.),  2  Am* 
B.  R.  182;  In  re  Stoner  (D.  C,  Pa.),  5  Am. 
B.  K  402,  105  Fed.  752;  In  re  West  CD.  C, 
Ore.),  11  Am.  B.  R.  7^82,  128  Fed.  206; 
Leitch  V.  Northern  Pac.  Ry.  Co.,  24  Am.  B. 
R.  400,  103  N.  W.  704. 

89.  See  Bankr.  Act,  §  17.  In  re  West 
(D.  C,  Oreg,),  11  Am.  B.  R.  782.  128  Fed. 
205.  Text  cited  and  approved  in  Whitlock*« 
License,  22  Am.  B.  R.  262,  39  Pa.  Super. 
Ct.  34,  holding  that  a  liquor  license  granted 
to  a  bankrupt  after  his  adjudication  belongs 
to  him  and*  not  his  trustee. 

40.  In  re  Lineberry  (D.  C,  Ala.),  25  Am. 
B.  R  164,  183  Fed.  S38;  Leitch  v.  Northern 
Pac.  Ry.  Co.  (Minn.),  14  Am.  B.-R.  400, 
103  N.  W.  704;  In  re  Home  Discount  Co. 
(D.  C,  Ala.),  17  Am.  B.  R.  168,  147  Fed. 
538;  Matter  of  0*Gille»pie  (D.  C,  N.  Y.), 
32  Am.  B.  R.  434,  209  Fed.  1003;  Matter  ot 
Green  (D.  C,  N.  Y.),  32  Am.  B.  R.  433, 
213  Fed.  542;  Matter  of  Collins  (D.  C, 
N.  Y.),  32  Am.  B.  R.  431,  213  Fed.  543; 
Progressive  Bldg.  &  Loan  Co.  v.  Hall  (C.  C. 
A.,  4th  Cir. ) ,  33  Am.  B.  R.  S-IS,  220  FW.  45. 

41.  Matter  of  Miller  (D.  C,  Mont.),  34 
Am.  B.  R.  614,  221  Fed.  690,  holding  that 
where  a  voluntary  bankrupt  at  the  date  of 
his  adjudication  occupied  a  homestead  upon 
public  lands  of  the  United  States  and  had 
sown  thereon  50  acres  of  winter  wheat,  whicn 
he  harvested  in  due  time,  such  growing  crop 
did  not  vest  in  the  trustee  upon  filing  the 
petition  in  bankruptcy,  and  the  bankrupt  can- 
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belongs  to  the  bankrupt.*^  •  A  claim  for  a  reward  for  information  given  against 
fimiigglers,  which  is  not  allowed  until  after  the  claimant's  adjudication,  does 
not  pass  to  his  trustee;  the  reward  belongs  to  the  bankrupt  and  does  not  pass 
upon  his  bankruptcy,  and  his  failure  to  oppose  his  bankruptcy  does  not  estop 
him  from  insisting  that  the  reward  is  his  own  property.**® 

e.  SuT[>ject  to  all  olaims,  liens,  and  equities. —  ( 1 )  In  general. —  It  is  well 
settled  that  the  trustee  takes  not  as  an  innocent  purchaser,  but  subject  to  all 
valid  claims,  liens,  and  ^uities."*^  The  validity  of  such  claims,  liens,  and 
equities  is  to  be  determined,  in  the  absence  of  federal  statutes,  by  the  local 


not  be  compelled  to  schedule  the  same;  Jack- 
con  V.  Jetter  ( Iowa  6up.  Ct. ) ,  32  Am.  B.  R. 
667,  142  N.  W.  431.  ^ 

42.  In  re  Harris  (D.  C,  111.),  2  Am.  B. 
R.  369,  99  Fed.  71;  In  re  Pease  (Ref.,  N. 
Y.),  4  Am.  B.  R.  578;  In  re  Burka  (D.  C), 
6  Am.  B.  R,  12,  104  Fed.  326;  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B.  R,  487, 
109  Fed.  456;  SiWey  v.  Nuson,  22  Am.  B. 
R.  712,  196  Mass:  126,  81  N.  E.  887,  12 
L.  R.  A.  (N.  S.)  1173,  124  Am.  St.  Rep.  520; 
In  re  Judson  (D.  C,  N.  Y.),  26  Am.  B.  R. 
775i  188  Fed.  702.  -* 

43.  Matter  of  Ghazal  (C.  C.  A.,  2d  Cir.h 
23  Am,  B.  R.  178,  174  Fed.  809. 

44.  Chattanooga  Nat.  Bank  v.  Rome  iTon 
Co.  (C.  C,  Ga.),  4  Am.  B.  R.  441,  102  Fed. 
7S5.  The  valid  liens  referred  to  are  those 
valid  as  to  creditors.  In  re  Cramond  (D. 
C,  N.  YO,  17  Am.  B.  R.  22,  145  Fed.  966; 
Receivers,  etc.,  v.  Staake  (C.  C.  A,  4th  Cir.), 
13  Am.  B.  R.  ^1,  133  Fed.  717.  This  case 
was  affirmed  in  202  U.  6.  141,  15  Am.  B.  R. 
639,  50  L.  Ed.  967,  26  Sup.  Ct.  580.  Com- 
pare In  re  Standard  Laundrv  Co.  (D.  C, 
Cal.),  7  Am.  B.  R.  254,  112  Fed.  126;  Crosby 
V.  Miller  (C.  A,  D.  Col.),  16  Am.  B.  R.  806, 
25  R.  I.  172;  In  re  Kolin  (C.  C.  A.,  7th 
Cir.),  13  Am.  B.  R.  531,  134  Fed.  5'67;  In 
re  Platteville  F.  &  M.  Co.  (D.  C,  Wis.),  17 
Am,  B.  R.  291,  147  Fed.  828;  Godwin  v. 
Murchison  Nat.  Bank,  22  Am.  B,  R.  703, 
146  N.  C.  320,  59  S.  E.  154;  In  re  Scruggs 
<D.  C,  Ala.),  31  Am.  B.  R.  94,  205  Fed.  673, 
citing  text ;  Matter  of  Scofield  Co.  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  817,  215  Fed.  45; 
Matter  of  Hollins  (C.  C.  A.,  2d  Cir.),  32  Am. 
B.  R.  812,  215  Fed.  4r;  Matter  of  Elmore 
Cotton  Mills  (D.  C,  Ala.),  33  Am.  B.  R.  544, 
217  Fed.  810;  Matter  of  Johnson  (D.  C, 
Conn.),  33  Am.  B.  R.  104,  215  Fed.  666; 
Matter  of  Morse  (D.  C,  N.  Y.),  32  Am.  B. 
R.  207,  210  Fed.  900;  Hartman  v.  Singer 
(D.  C,  W.  Va.),  33  Am.  B.  R.  369,  215 
Fed.  9«6;  Harris  v.  Luxury  Fruit  Ca  (Ga. 
Sup.  Ct. ) ,  32  Am.  B.  R.  652,  82  fi.  E.  447 ; 
Williams  v.  Noyes  &  Nutter  Mfg.  Co.  (Maine 
Sup.  Ct.),  33  Am.  B.  R.  866,  92  Atl.  482; 
Leslie  Paper  Co.  v.  Wheeler  (N.  Dak.  Sup. 
Ct.),  32  Am.  B.  R,  688,  137  N.  W.  412. 

Trastee  takes  property  subject  to  equi- 
ties, etc. —  The  trustee  takes  the  propertv 
of  the  bankrupt,  in  cases  unaffected  by  fraud, 
in  the  same  plight  and  condition  that  the 
bankrupt  himself  held  it,  and  subject  to  all 
the  equities  impressed  upon  it  in  the  hands 


of  the  bankrupt,  except  in  cases  where  there 
has  been  a  conveyance  or  incumbrance  of  the 
property  which  is  void  as  against  the  trustee 
by  some  positive  provision  of  the  act.  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  13  Am.  B. 
R.  437,  445,  49  L.  Ed.  577,  25  Sup.  Ct. 
306.  The  trustee  takes  his  interest  of 
the  bankrupt  subject  to  such  liens  or  incum- 
brances as  would  have  affected  it  had  no 
adjudication  in  bankruptcv  been  made.  Mat- 
ter of  Alden  (Ref.,  Ohio);^  16  Am.  B.  R  362, 
370.  A  trustee  takes  not  as  a  bona  fide  pur- 
chaser for  value,  but  as  the  bankrupt  held 
the  property,  subjebt  to  all  valid  claims,  hens 
and  equities.  Zartman  v.  First  Nat.  Bank, 
216  U.  S.  134,  23  Am.  B.  R.  635,  54  L.  Ed. 
^18,  30  Sup.  Ct.  368,  affg.  189  N.  Y.  .S33, 
82  N.  E.  1126. 

Same  plight  or  condition. —  In  re  Grace- 
wich  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R.  149, 
115  Fed.  87-89,  5Q  C.  C.  A.  510,  512,  the 
rule  is  thus  stated: 

"Under  the  present  Bankruptcy  Act,  as 
under  previous  bankruptcy  acta,  the  trustee 
takes  the  property  of  the  banJcrupt,  in  caaes 
unaffected  by  fraud,  in  the  same  plight  lyid 
condition  that  the  bankrupt  himself  neld  it, 
and  si^ject  to  all  the  equities  impressed 
upon  it  in  the  hand's  of  the  bankrupt,  ex- 
cept in  cases  where  there  has  been  a  con- 
veyance or  incumbrance  of  the  property  which 
is  void  as  against  the  trustee  by  some  pos- 
itive provision  of  the  Act" 

In  First  National  Bank  v.  Staake,  202  U. 
S.  141-140,  15  Am.  B.  R.  639,  26  Sup.  Ct. 
580,  60  L.  Ed.  967,  the  Supreme  Court  ap- 
proves the  following  language  of  the  Circuit 
Court  of  Appeals  for  the  Fourth  Circuit: 

"This  nile  that  the  trustee  takes  the 
estate  of  the  bankrupt  in  the  same  plight 
as  the  bankrupt  held  it  is  not  applicable  to 
liens  which,  although  valid  as  to  the  bank- 
rupt, are  invalid  as  to  creditors.**  See  also 
In  re  Hurley  (D.  C,  Mass.),  26  Am.  B.  R. 
434,  186  Fed.  851. 

Character  of  trustee's  title. —  Trustees 
and  receivers  in  bankruptcy,  in  the  absence 
of  fraud,  take  the  assets  of  a  bankrupt,  sub- 
ject to  all  equitable  liens  in  favor  of  third 
parties,  to  the  extent  that  such  assets  have 
been  augmented  by  the  wrongful  act  of  the 
bankrupt.  In  re  Dunn  &  Co.  (D.  C,  Ark.). 
28  Am.  B.  R.  127,  193  Fed.  212. 

Effect  of  attempt  to  enforce  liens. —  In 
Pugh  V.  LMsel  (C.  C.  A,  5th  Cir.),  33  Am. 
B.    R.   680,   219   Fed.   417,   the   court   said: 
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law  as  evidenced  by  the  decisions  of  the  State  courts.**  Thus,  he  has  no 
better  title  than  the  bankrupt  had,*^  and  is  affected  with  every  equity  which 
would  affect  the  bankrupt  himself  if  he  were  asserting  the  same  rights  and 


"  VTe  think  it  is  apparent  th&t  the  bankruptcy 
act,  as  a  whole,  contemplates  the  taking  pos- 
session and  control  of  the  bankrupt's  estate 
by  the  court  of  bankruptcy  acting  through  its 
trustee.  The  property  is  taken  into  custody 
in  the  condition  in  which  it  is  found  at  the 
time  of  the  filing  of  the  petition,  subject  to 
all  existing  valid  liens  upon  it.  The  filing  of 
petition,  ot  course,  does  .not  displace  or  dis- 
turb such  liens;  but  neither  the  existence 
of  such  liens  nor  attempts  of  the  lienors  to 
enforce  them  without  resorting  to  the  court 
of  bankruptcy  for  that  purpose  constitute 
obertacles  to  the  exercise  by  that  court  of  the 
right  to  take  into  custody  the  bankrupt's 
estate  and  to  control  ,the  administration  of 
it.  The  court  is  vested  with  ample  power  to 
protect  the  rights  of  lienholders  otherwise 
than  by  permitting  them  to  be  enforced  in 
some  other  court  or  courts." 

45.  In  re  Wade  (D.  C,  Mo.),  26  Am.  B,  R. 
169,  185  Fed.  664;  Thompson  v.  Fairbanks, 
196  U.  S.  516,  15  Am.  B.  R.  633,  49  L.  Ed. 
577,  25  Sup.  Ct.  306;  In  re  Standard  Tele- 
phone &  Eiec.  Co.,  216  U.  S.  545,  24  Am.  B. 
k  761,  767.  54  L.  Ed.  610,  30  Sup.  Ct.  412; 
Matter  of  Fite  (D.  C,  Pa.),  31  Am.  B.  R. 
308,  61  Pittsburg  Leg.  J.  169. 

46.  In  re  X.  Y.  Economical  Pr.  Co.  (C.  C. 
A.,  2d  Cir.),  6  Am.  B.  R.  615,  110  Fed.  514; 
In  re  Platteville  Foundry  &  Machine  Co.  (I). 
C,  WU.),  17  Am.  B.  R.  291,  293,  147  Fed. 
828,  holding  that  the  trustee  does  not  take 
property  sold  to  the  bankrupt  by  conditional 
sale  with  a  reservation  of  title  in  the  vendor; 
Matter  of  Hamil  (D.  C,  N.  Y.),  38  Am.  B. 
R.  206,  236  Fed.  292,  holding  that  a  trustee 
occupies  no  different  position  as  to  a  contract 
of  conditional  sale  than  the  latter  would  have 
occupied  if  bankruptcy  had  not  intervened. 
The  property  is  subject  to  all  equities  im- 
pressed upon  it  in  the  hands  of  the  bankrupt; 
In  re  Snelling  (D.  C,  Mass.),  2^  Am.  B.  R. 
818,  202  Fed.  259. 

In  Pennsylvania  the  vendee  under  a  con- 
tract for  a  sale  of  land  is  regarded  as  the 
real  owner  and  the  vendor  has  no  lien  there- 
on aside  from  his  legal  estate,  or  the  remedy 
which  he  has  by  reason  thereof ;  so  where  the 
vendee  is  adjudged  a  bankrupt  before  the 
purchase  price  is  paid,  the  trustee  succeeds 
to  his  interests  and  is  entitled  to  the  pro- 
ceeds of  the  sale  of  certain  removable  fixtures 
erected  thereon  bv  the  vendee.  In  re  Clark  & 
Co.  (D.  C,  Pa.),*  9  Am.  B.  R.  252.  IIS  Fed. 
358;  Bush  v.  Export  Storage  Co.  (C.  C, 
Tenn.),  14  Am.  B.  R.  138,  136  Fed.  918. 

Covenant  running  with  lajd:  effect  on  title 
acquired  by  trustee,  see  Hinchman  v.  Con- 
solidated Arizona  Smeltinar  Co.  (D.  C,  Me.), 
29  Am.  B.  R.  893,  198  Fed.  907. 

Trade  fixtures  may  be  removed  by  trustee 
under  a  lease  providing  for  surrender  of 
premises  in  gooid  order,  with  all  improve- 
ments, etc.     Montello  Brick  Co.  v.  Trexler 


(C.  C.  A.,  6th  Cir.),  21  Am.  B.  R.  806,  ie7 
Fed.  482.  See  rule  in  Pennsylvania  as  laid 
down  in  Matter  of  Beeg  ( D.  C,  Pa. ) ,  26  Am. 
B.  R.  572,  184  Fed.  522. 

Title  BO  better  than  that  of  bankruptcy. — 
Mr.  Justice  Peckham,  speaking  for  the  Su- 
preme Court  in  Security  Warehousing  Co.  r. 
Hand,  206  U.  S.  415,  19  Am.  B.  R.  291,  ^1 
L.  Ed.  1117,  27  Sup.  Ct.  720,  affg,  16  Am.  B. 
Rl  49,  143  Fed.  32,  said :  "  R  is  no  new  doc- 
trine that  the  assignee  or  trustee  in  bank- 
ruptcy stands  in  the  shoes  of  the  bankrupt, 
and  that  the  property  in  his  hands,  unless 
otherwise  provid^  in  the  bankrupt  act,  is 
subject  to  ^11  the  equities  impress^  Upon  it 
in  the  hands  of  the  bankrupt.  This  has  been 
the  rule  under  former  acts  and  is  now  the 
rule." 

The  decision  in  this  case  received  the  at- 
tention of  the  Supreme  Court  in  the  case 
of  In  re  Standard  Telephone  &  Elec.  Co./ 216 
U.  S.  545,  24  Am-B.  R.  761,  767,  54  L.  Ed. 
610,  30  Sup.  Ct.  412,  where  the  court  says: 
"  But  it  is  said  the  trustee  in  bankruptcy 
may  not  defend  against  these  mortgages.  It 
is  contended  that  they  are  rood  as  between 
the  parties,  and  that  as  to  them  the  trustee 
in  bankruptcy  occupies  no  better  position 
than  the  bankrupt  This  ouestion  was  raised 
and  decided  in  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  415,  19  Am.  B.  R.  291,  51 
L.  Ed.  1117,  27  Sup.  Ct.  720.  That  case 
arose  in  Wisconsin,  and  it  was  therein  held 
that,  under  the  Wisconsin  law,  an  attempted 
pledge  of  property,  without  change  of  pos- 
session, was  void  imder  the  laws  of  that 
State.  In  that  case,  as  in  this  one,  the  ques- 
tion was  raised  as  to  whether  the  trustee  in 
bankruptcy  could  question  the  transaction, 
and  it  was  contenaed  that,  being  valid  ajs 
between  the  parties,  the  trustee  took  only 
the  right  and  title  of  the  bankrupt  The 
question  was  fully  considered  therein,  and  the 

?revious  cases  in  this  court  were  reviewed, 
he  principle  was  recognized  that  the  trustee 
in  bankruptcy  stands  in  the  shoes  of  the 
bankrupt,  and  that  the  property  in  his  hands 
is  subject  to  the  equities  impressed  upon  it 
while  in  the  hands  of  the  bankrupt. 

"But  it  was  held  that  the  attempt  to 
create  a  lien  upon  the  property  of  the  oank- 
rupt  was  void  as  to  general  creditors  under 
the  laws  of  Wisconsin,  Applying  §  70-a  of 
the  bankruptcy  act,  it  was  held  that  the 
trustee  in  bankruptcy  was  vested  by  opera- 
tion of  the  bankruptcy  law  with  the  title  of 
the  property  transferred  by  the  bankrupt  in 
fraud  of  creditors,  and  also  that  the  trustee 
took  the  property  which,  prior  to  the  filing 
of  the  petition,  might  have  been  levied  upon 
and  sold  by  judicial  process  against  the  bank- 
rupt. 

"  It  was  therefore  held  that  as  there  had 
been  no  valid  pledge  of  the  property,  for  want 
of  change  of  possession,  it  could  have  been 
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interests.*^  A  trustee  in  bankruptcy  stands  in  the  shoes  of  the  bankrupt,  and 
has  no  better  title  than  he  had  at  the  time  of  the  filing  of  the  petition,  except 
so  far  as  the  status  is  modified  by  fraud  of  the  bankrupt/®  or  as  conditions 
may  have  j)een  changed  by  the  amendment  of  1910  of  §  47-a  (2),  so  far  as 
the  right  of  the  trustee  to  attack  fraudulent  transfers  or  liens  is  concerned.*^ 
If  special  creditors  have  claims  against  specific  property  as  against  other 
creditors  having  alleged  liens  thereon,  a  trustee  is  dothed  with  the  power  and 
duty  of  protecting  and  preserving  such  claims.^  Where  a  right  of  action 
passes  to  the  trustee  any  defense,  legal  or  equitable,  which  might  have  been 
raised  against  the  bankrupt's  claim  may  be  raised  against  the  trustee. *^^    Where 


levied  upon  and  sold  under  judicial  process 
against  the  bankrupt,  at  the  time  of  the 
adjudication  in  bankruptcy  and  passed  to 
the  trustee  in  bankruptcy."  See  also  In  re 
Gebbie  &  Co.  (D.  C,  Pa.),  21  Am.  B.  R.  694, 
167  Fed.  609;  Wood  Co.  v.  Eubanks  (C.  C.  A., 
4th  Cir.),  22  Am.  B.  R.  307,  169  Fed.  929. 

47.  In  re  Dow,  Fed.  Cas.  4,036,  6  N.  B. 
R.  10,  quoting  from  Bacon  v.  Heathcote,  1 
Atl.  160:  "The  ground  that  the  court  goes 
upon  is  this,  that  assignees  of  bankrupts, 
though  they  are  trustees  for  creditors,  yet 
stand  in  the  place  of  the  bankrupt,  and  they 
can  take  in  no  better  manner  than  he  could.** 

48.  In  re  Blake  (C.  C.  A.,  8th  Cir.),  17 
Am.  B.  R.  668,  150  Fed.  279;  In  re  Great 
Western  Mfg.  Co.  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  239,  152  Fed.  123;.  In  re  Dunlop 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  361,  367, 
156  Fed.  945;  In  re  Chan  tier  Cloak  &  Suit  Co. 
(D.  C,  R.  I.) ,  18  Am.  B.  R.  408,  151  Fed.  952; 
Drede  v.  Gilley  (N.  Y.  Sup.  Ct.),  21  Am.  B. 
R.  170,  61  N.  Y.  Misc.  530,  revd.  on  other 
grounds  21  Am.  B.  R.  821,  132  N.  Y.  App. 
Div.  293,  47  N.  Y.  Supp.  5;  In  re  De  Long 
Furniture  €o.  (D.  C,  Fa,),  26  Am.  B.  R. 
469;  In  re  Thompson  (D.  C,  N.  J.),  SO  Am. 

B.  R.  64,  205  Fed,  556. 

Character  of  trustee's  title. —  A  trustee  in 
bankruptcy  takes  the  property  of  the  )  ank- 
rupt,  not  as  an  innocent  purchaser,  but  as 
the  debtor  had  it  at  the  time  of  the  peti- 
tion, subject  to  all  valid  claims,  liens  and 
equities.     In  re  Intersta-te  Paving  Co.    (D. 

C,  X.  Y.),  28  Am.  B.  R.  5T3,  197  Fed.  371. 
As  to  real  estate  held  by  the  bankrupt 

as  a  tenant  in  common,  the  trustee  takes 
the  interest  of  the  bankrupt,  not  as  an  in- 
nocent purchaser,  but  in  the  same  plight  and 
condition  a's  the  bankrupt  held  it  and  suibject 
to  all  the  equities  that  exist  in  favor  6f  his 
eotenant.  In  re  MoConnell  (D.  C,  N.  Y.), 
28  Am.  B.  R.  659,  197  Fed.  492. 

Whatever  rights  a  third  party  had  against 
the  property  of  a  bankrupt  before  the  ad- 
judication, that  party,  in  the  absence  of 
fraud,  or  fixed  liens  created  by  KState  statutes 
in  favor  of  others,  has  against  his  estate 
in  bankruptcy.  Atchison,  etc.,  Rv.  Co.  v. 
Hurley  {C.  C.  A.,  8th  Cir.),  18  Am.  B.  R. 
396,  153  Fed.  603;  Foerstner  v.  Citizens'  Sav. 
&  Trust  Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B. 
R.  377,  186  Fed.  1. 

Stock  bought  by  a  bankrupt  broker  for  a 
customer  with  the  customer's  money  belong 


to  ^he  customer  and  the  certificates  cannot 
be  retained  by  the  trustee  of  the  ^bankrupt. 
In  re  Meadow,  Williams  &  Co.  (D.  C,  N.  Y.), 
23  Am.  B.  R.  124,  173  Fed.  694,  affd.  24  Am. 
B.  R.  251.  177  Fed.  1004;  Cummings  v.  Syn- 
nott  (C.  C.  A.,  3d  Cir.) .  25  Am.  B.  R.  859,  184 
Fed.  718;  Matter  of  Mclntyre  &  Co.  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.  R.  626,  181  Fed.  955. 

Trustee  takes  property  in  same  condi- 
tion as  bankrupt. —  It  has  been  often  de- 
clared by  the  Supreme  Court  of  the  United 
States  that  under  the  present  bankrupt  act 
the  trustee  takes  the  property  of  the  bank- 
rupt, in  cases  unaffected  by  fraud,  in  the 
same  condition  that  the  bankrupt  himself 
held  it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the  bank- 
rupt. The  trustee  in  a  certain  sense  is  the 
bankrupt.  The  bankrupt's  title  is  his  title, 
whether  it  be  to  things  in  possession  or  to 
choses  in  action.  This  title  cannot  rise  Ligher 
than  that  of  the  bankrupt,  so  as  to  infringe 
upon  or  destroy  the  interest  in  or  title  to 
the  property,  good  as  against  the  bankrupt 
himself.  Davis  v.  Compton  (C.  C.  A.,  3d 
Cir.),  20  Am.  B.  R.  53,  158  Fed.  735. 

Right  of  pledgee  of  mortgages  on  real 
property  to  collect  rents. —  A  pledgee  of 
mortgages  on  real  property  as  collateral 
security  is  not  entitled  to  collect  the  rents 
as  against  the  trustee  in  bankruptcy  of  the 
pledgor,  where  he  is  not  in  possession,  al- 
though he  has  given  notice  of  an  asserted 
right  to  collect  the  rents.  Matter  of  ^Sweeney 
(C.  C.  A.,  3d  Cir.),  32  Am.  B.  R.  302,  212 
Fed.  1. 

49.  See  discussion  under  47-a  (2),  ante. 

50.  In  re  Martin  (C.  C.  A,,  8th  Cir.),  23 
Am.  B.  R.  151,  173  Fed.  597. 

51.  Jenkins  v.  Pierce,  98  111.  646. 

Fraud  of  bankrupt  as  defense. —  Where 
the  bankrupts  agreed  to  build  a  locomotive 
for  certain  parties  and  notified  them  that  it 
was  completed  and  had  been  shipped,  and 
thereupon  were  paid  the  price,  it  appearing 
that  no  engine  existed  at  the  time  it  was 
represented  as  having  been  shipped,  but 
that  subsequently  two  were  built,  either 
of  which  would  answer  the  contract,  it  was 
held  that  the  bankrupt  and  his  assignee  were 
both  estopped  by  the  fraud  of  the  oankrupt 
from  denymg  that  one  of  the  engines  then 
in  their  possession  w^as  the  p»opertv  of  the 
parties  who  had  thus  been  defrauded.  In  re 
McKay  &  Aldus,  3  N.  B.  R.   60,  1  Lowell, 
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a  bankrupt  in  due  course  of  the  transaction  of  its  business,  some  time  prior 
to  bankruptcy,  treats  property  as  sold,  and  the  proceeds  thereof  as  due,  and 
assigns  the  same  as  collateral  security  to  a  loan,  the  trustee  will  be  bound  by 
the  bankrupt's  acts  and  is  estopped  from  asserting  that  there  was  no  sale.** 
(2)  Disposition  of  property  scbject  to  lien  or  incumbrance. —  A 
lien  or  other  incumbrance  on  real  property  belonging  to  the  bankrupt  attaches 
to  such  property  in  the  hands  of  his  trustee,  and  is  effectual  against  such 
property  to  the  same  extent  as  though  bankruptcy  had  not  intervened,  and  will 
attach  to  such  fixtures  as  from  their  nature  and  the  circumstances  of  the  case 
become  a  part  of  the  freehold.*®    But  a  judgment  rendered  in  a  State  court 


346.  Compare  Kelly  v.  Scott,  40  iN.  Y.  5^5, 
citing  Mitchell  v.  Winslow,  2  Story,  630. 
Where  a  party  fraudulently  induces  an  owner 
to  part  with  nis  title  to  goods,  the  defrauded 
party  having  the  right  to  dlsafBrm  the  con- 
tract and  to  recover  the  goods,  may  assert 
that  right  against  the  trustee  in  bankruptcy 
as  well  as  against  the  bankrupt  himself. 
Donaldson  v.  Parwell,  15  N.  B.  R.  277,  Fed. 
Cas.  3,983,  5  Biss.  4'51,  affd.  93  U.  6.  081,  23 
L.  Ed.  993;  In  re  Oanv  (D.  C,  N.  Y.),  4.Am. 
B.  R.  676,  103  Fed.  930;  In  re  Spann  (D.  C, 
Ga.),  25  Am.  B.  R.  551,  183  Fed.  819;  Gil- 
lespie V.  Piles  &  Co.  (C.  C.  A.,  8th  Cir.),  24 
Am.  B.  R.  5027  176  Fed.  886. 

Where  there  was  an  action  to  foreclose 
a  mortgage,  and  proceedings  for  the  ap- 
pointment of  a  receiver  of  the  rents  and 
proifits  were  instituted  before  the  adjudication 
of  the  mortgagor  as  bankrupt,  and  there  was 
a  deficiency  on  the  sale  of  the  mortgaged 
premises  it  was.  held  that  the  assignee  in 
bankruptcy  could  not  claim  the  fund  in  the 
receiver's  hands,  as  against  the  mortgagee. 
Hayes  v.  Dickinson,  IS  N.  B.  R.  350,  9  Hun 
(N.  Y.),  277. 

52.  Property  vesting  in  trustee;  estoppeL 
— A    bankrupt    corporation    had,    sometime 

frior  to  bankruptcy,  agreed  as  subcontractors 
o  furnish  and  set  tile  for  several  buildings 
then  in  course  of  construction  and  had  de- 
livered tile  to  each  of  the  buildings,  after 
which  it  borrowed  money  from  a  trust  com- 
pany giving  its  notes  therefor  arid  as  collat- 
eral security  for  their  payment  executed 
assignments  of  the  money  due  for  material 
furnished.  The  assignments  stated  and  it 
was  orally  represented  to  the  trust  company 
at  the  time  of  the  loans  that  the  moi-ey 
was  then  due.  Before  the  work  of  setting 
the  tile  had  been  ibegun,  the  corporation  went 
into  bankruptcy  and  the  trustee  claimed  title 
to  the  tile.  Heldj  that  the  bankrupt  having 
treated  the  tile  as  sold  to  the  contractors, 
and  the  proceeds  thereof  as  due-,  and  having 
assigned  the  same  as  collateral  security  to 
the  loans,  neither  it  nor  its  trustee  will  be 
heard  to  assert  the  contrary  as  against  the 
trust  company.  Aldine  Trust  Co.  v.  Smith 
(C.  C.  A.,  3d  Cir.) ,  25  Am.  B.  R.  608,  182  Fed. 
449,  citing  Fourth  Street  Bank  v.  Yardley, 
165  V.  S.  634,  17  Sup.  Ct.  439,  41  L.  Ed.  855. 

53.  Lien  of  judgment  creditor  upon  ma- 
chinery in  factory  as  part  of  the  realty. — 
In  Pennsylvania,  as  between  judgment  cred- 


itors and  the  general  creditors  in  bankruptcy, 
machinery  of  a  factory,  which  is  a  necessary 
part  of  it,  and  without  which  it'  would  not 
be  a  fuUy  equipped  establishment,  is  a  fixture 
to  be  regarded  as  a  part  of  the  freehold, 
subject  to  the  lien  of  a  judgment  creditor 
as  part  of  the  realty.  Heldy  that  as  certain 
chattels,  machinery,  utensils,  etc.,  used  in  a 
sausage  factory  owned  and  occupied  b^  the 
bankrupt,  whether  fast  or  loose,  were  indis- 
pensaible  in  carrying  on  the  ^business  as  a 
sausage  factory,  they  became  a  j)art  of  the 
realty  and  were  subject  to  the  lien  of  judg- 
ment entered  long  prior  to  the  bankruptcy 
proceedings,  and  that  the  fact  that  tnere 
nad  been  bills  of  sale  of  such  machinery,  etc., 
executed  in  some  of  the  oonvejunces  to  the 
bankrupt  and  prior  to  his  ownership  thereof, 
did  not  alter  the  character  of  the  property. 
Matter  of  Beeg  (D.  C.,  Pa.),  25  Am.  B.  K. 
572,  184  Fed.  522. 

After  insolvency  has  taken  the  debtor's 
real  estate  out  of  his  hands,  its  income  or 
product  belongs  to  the  lien  creditors,  who 
have  thus  become  its  virtual  owners;  this 
rule  applies  to  real  estate  in  a  court  of  bank- 
ruptcy. In  re  Torchia  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  579,  188  Fed.  207;  In  re  In- 
dustrial Storage  Co.  (D.  C,  Pa.),  20  Am.  B. 
R.  904,  163  Fed.  390;  In  re  Hasie  (D.  C, 
Tex.),  30  Am.  B.  R.  83,  206  Fed.  789;  Pugh 
V.  Loisel  (C.  C.  A.,  5th  Cir.),  33  Am.  B.  R. 
580,  219  Fed.  417. 

Lien  under  unrecorded  lease. —  Under  the 
law  of  Rhode  Island  a  lease,  giving  the  land- 
lord a  lien  on  personal  property  on  the 
premises,  although  not  recordea,  pves  to  the 
lessor  an  equitable  lien  good  against  attach- 
ing creditors,  and,  hence,  the  trustee  in  bank- 
ruptcy of  the  lessee  takes  such  property  sub- 
ject to  the  equitable  lien,  although  the  lease 
was  not  recorded  until  ^ix  days  before  bank- 
ruptcy, when  the  lessor  had  reasonable  cause 
to  believe  that  the  lessee  was  insolvent,  and 
that  the  lien  claimed  would  constitute  a 
preference.  Matter  of  Flovd -Scott  Co.  (D. 
C.,  Mass.),  35  Am.  B.  R.  463,  224  Fed.  987. 

Proceeds  from  fire  insurance  policy. — 
Money  payable  as  the  proceeds  of  a  fire  in- 
surance policy  taken  out  by  the  bankrupt 
prior  to  bankruptcy  for  his  own  benefit  does 
not  arise  from  real  property,  but  from  a  per- 
sonal contract,  and  upon  distribution  will  be 
awarded  to  the  trustee  in  bankruptcv  and 
not  to  a  judment  creditor  of  the  bankrupt 
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during  the  pendency  of  the  proceedings  does  not  impose  a  lien  on  lands  form- 
ing a  part  of  the  assets  of  the  bankrupt.^  Where  the  particular  property  is 
fully  covered  by  liens,  the  trustee  should  not  administer  it,  although  he  may 
do  so  with  the  consent  of  the  lien  holders.^  In  respect  to  the  incumbered 
property  the  trustee  may  (1)  take  possession  of  the  property,  if,  in  his  judg^ 
ment,  the  unsecured  creditors  will  profit  thereby,  and  sell  the  property  free 
of  the  liens,  in  which  event  the  liens  will  attach  to  the  proceeds;  or  (2)  sell 
the  equity  of  redemption.^  In  all  such  cases  he  will  be  guided,  subject  to 
the  control  of  the  court,  by  what,  in  his  judgment,  is  for  the  best  interests  of 
the  general  creditors. '^'^  If  a  mortgage  or  other  lien  is  invalid  because  not 
authorized  by  law,  as  wh^re  given  to  secure  the  payment  of  loans  unlawfully 
made  lay  municipal  officers  to  a  bankrupt  corporation,  the  trustee  takes  the 
property  of  the  bankrupt  freed  of  the  lien.''® 

(3)  Propebty  in  possession  of  bankhupt. —  Tt  is  the  plain  purpose  of 
the  statute  that  the  title  and  right  to  all  things  and  rights  which  do  not  fall 
within  the  vesting  words  of  §  70  shall  remain  in  the  bankrupt.*^  If  property 
is  in  the  bankrupt's  hands  as  bailee  or  agent,  the  trustee  holds  it  as  such,  and 
the  bailor  or  principal  may  recover  the  proceeds,^  or  the  property.®^     The 


whose  judgment  was  a  valid  lien  on  the 
real  property,  for  a  judgment  creditor  of  a 
bankrupt,  claiming  a  preference  by  reason 
of  its  lien  on  the  real  estate  of  a  bankrupt, 
has  no  more  title  to  the  proceeds  of  an 
insurance  policy  than  any  other  creditor. 
Matter  of  Balsier  (D.  C,  Pa.),  32  Am.  B.  R. 
45fi,  215  Fed.  134. 

Proceeds  of  fire  insurance  on  property  sub- 
ject to  mortgage. —  When  a  receiver  in 
bankruptcy  insures  buildings  on  the  mort- 
gaged property  of  the  alleg^  bankrupt,  and 
a  £>ss  by  nre  is  adjusted  and  paid  before  the 
appointment  and  qualification  of  the  receiver 
as  trustee  in  bankruptcy,  the  proceeds  of  the 
insurance  are  impressed  with  an  equitalble 
lien  in  favor  of  the  mortgagees  of  the  prop- 
erty as  their  interest  may  appear.  Rielley 
V.  Buffalo  Oernwwi  Insurance  Co.  (N.  Y.  Sup. 
Ct.,  SJpec.  T.),  aa  Ani.  B.  JR.  728,  88  N,  Y. 
Misc.  00,  147  N.  Y.  Supp.  10»6. 

54.  Chambers  v.  Kirk  (Okla.  Sup.  Ct.),  32 
Am.  B.  R.  176,  139  Pac.  9fi6. 

55.  Matter  of  Hosmer  (D.  C,  Iowa),  37 
Am.  B.  R.  464,  233  Fed.  318;   In  re  Raueh 

(D.  C,  Va.),  36  Am.  B.  R.  75,  226  Fed.  982, 
holding  that  "  esf  ates  "  na  used  in  the  law 
means  the  unincumlbered  assets,  properly 
administrable  in  bankruptcy,  .as  distinguished 
from  that  of  the  property  •  of  a  bankrupt 
dedicated  by  law  to  the  payment  of  a  par- 
ticular <ybIigation,  or  upon  wliich  there  is  a 
specific  lien. 

56.  Matter  of  Cutler  v.  John  (D.  C,  N. 
Car.),  36  Am.  B.  R.  420,  288  Fed.  771. 

57.  Matter  of  Hosmer  (D.  C,  Iowa),  37 
Am.  B.  R.  464,  233  Fed.  318. 

58.  Tn  re  Manistee  Watch  Oo.  (D.  C, 
Mich.),  28  Am.  B.  R.  316,  197  Fed.  455,  in 
which  case  it  was  held  that  where  a  contract 
between  the  incorporators  of  a  bankrupt 
company  and  a  municipality,  under  which 
the  city  turned  over  certain  municipal  bonds, 
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and  a  mortgage  on  its  factory  plant  and 
premises,  executed  by  bankrupt  to  secure  tne 
performance  of  its  part  of  the  contract,  were 
invalid,  they  did  not  constitute  a  lien  upon 
the  factory  property,  and  the  trustee  was 
entitled  to  have  such  property  sold  free  from 
liens. 

69.  In  re  Home  Discount  Co.  (D.  C,  Ala.), 
17  Am.  B.  R.  168,  181,  147  Fed.  688. 

60.  In  re  Reboulin  Fils  &  Co.  (D.  C.,  N. 
J.),  21  Am.  B.  R.  ^96,  165  Fed.  245;  Wood 
Co.  V.  Van  Story  (C.  C.  A.,  4th  Cir.),  22 
Am.  B.  R.  740,  ITl  Fed.  37$. 

Where  the  relation  of  bailor  and  bailee  or 
principal  and  agent  is.  terminated  by  a  final 
settlement  between  the  parties  by  which  the 
obligation  of  the  agent  is  accepted  in  lieu  of 
the  property  or  proceeds  of  property  there- 
tofore consigned  to  him  the  principal  becomes 
a  general  creditor.  Matter  of  Handy  (D. 
C,  Md.),  33  Am.  B.  R.  666,  218  Fed.  956. 

Property  held  by  bankrupt  as  agent;  pro- 
ceeds of  accounts  receivable. —  A  credit  com- 
pany purchased  the  accounts  receivable  of  a 
corporation,  making  the  latter  its  agent  to 
collect  the  same  and  remit  the  proceeds. 
The  corporation  at  the  time  of  its  bankruptcy 
held  the  proceeds  of  some  of  the  accounts 
sold  to  the  credit  company.  No  notice  was 
given  to  creditors.  An  order  of  the  refefee, 
holding  that,  there  being  no  insolvency,  fraud 
usury  or  intent  to  create  a  preference,  the 
transfer  should  be  declared  valid  and  the 
trustee  directed  to  turn  over  the  proceeds  of 
the  accounts  to  the  credit  company,  was  re- 
versed by  the  District  Court,  ffeld,  that  the 
decree  of  the  District  Court  should  be  re- 
versed and  the  order  of  the  referee  approved. 
H-awlev  Down-draft  Furnace  Co.  v.  Chidsey 
(C.  C'  A.,  3d  Cir.),  38  Am.  B.  R  219,  238 
Fed.  122. 

61.  Thomas  v;  Field-Brundage  Co.  (C.  C. 
A.,  8th  Cir.),  32  Am.  B.  R.  569,  215  Fed.  891. 
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cases  under  the  present  law  are  already  numerous,^  and  have  been  classified 
and  considered  for  the  most  part  under  subsequent  headings.^  They  are, 
however,  so  dependent  on  their  own  facts  as  to  make  a  scientific  classification 
and  simimary  difficult. 

(4)  Effect  of  amendment  of  1910  to  §  47-a  (2). —  The  rules  laid  down 
in  this  paragraph  should  be  applied  in  view  of  the  amendment  of  §  47-a  (2) 
by  the  amendatory  act  of  1910  which  vests  the  trustee  with  all  the  rights, 
remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings on  property  in  the  custody,  or  coming  into  the  custody  of  the  bank- 
ruptcy court;  this  amendment  has  extended  the  title  of  the  trustee,  so  that 
he  has  more  than  the  limited  title  of  the  bankrupt.^  But  it  may  not  be 
invoked  to  deprive  a  creditor  of  the  bankrupt  of  equities  existing -in  hia 
favor  at  the  time  of  the  bankruptcy,  and  was  not  intended  to  limit  the  general 
rule  that  a  trustee  takes  the  bankrupt  estate  subject  to  all  valid  claims,  liens 
and  equities." 

ni.  TITLE  TO  SPECIFIC  PROPERTY. 

a.  In  general. —  Subsection  a  specifies  particularly  the  property  fhe  title 
A  to  which  vests  in  the  trustee  upon  the  adjudication  of  the  baiirupt.-    It 

was  intended  to  classify  in  the  several  subdivisions  all  the  property  of  which 
the  bankrupt  might  then  be  possessed,  which  should  become  a  part  of  the 
bankrupt  estate  for  administration  and  distribution  as  provided  in  the  act 
A  careful  consideration  of  these  subdivisions  will  clearly  indicate  their  com- 
prehensiveness;  everything  belonging  to  the  bankrupt  which  his  creditors 
could  reach  by  judicial  process,  everything  which  might  be  obtained  by  his 
creditors  to  aid  in  securing  the  payment  of  their  claims,  and  all  property 
rights  which  might  have  been  subjected  to  such  claims,  become  assets  in  the 
hands  of  the  trustee;  except  such  as  are  herein  expressly  saved. 

b.  Documents  relating  to  bankmpt's  property. — Subdivision  1  vests  the 
trustee  with  title  to  all  "documents  relating  to  his  property/*  Documents 
include  deeds,  contracts,  securities,  bills  receivable,  notes,  bank  books^  bills 
of  exchange,  account  books  and  all  papers  and  books  relating. to  the  bank- 
rupt's business.^  iSuch  books  and  papers  may  not  be  detained  upon  the 
ground  that  they  contain  evidence  that  might  be  used  against  him  in  a 
criminal  prosecution.^     Document  is  defined  as  including  "  any  book,  deed. 


6S.  For  instance  In  re  Goldman  (D.  C,  N. 
Y.),  4  Am.  B.  R.  100,  102  Fed.  122;  Morton 
V.  Lumber  Co.  (Ref.,  Ark.),  5  Am,  B.  R. 
850;  fencer  v.  Dunplan  Co.  (€.  C,  Pa,),  7 
Am.  B.  R.  663,  112  Fed.  638.  Compare  Mar- 
den  V.  Phillips  (D.  C,  Maaa.),  4  Am.  B.  R. 
566,  103  Fed.  190.  See  also  sub  nont,  "  Rec- 
lamation Proceedings,"  post. 

63.  See  particularly  "  Property  irkich 
might  have  h(*en  transferred  or  levied  upon," 
post,  and  subheadings  thereunder, 

64.  In  re  Hammond  (D.  C,  Ohio),  26  Am. 
B.  R.  336.  188  Fed.  1020.  See  discussion 
under  Section  Forty-seven  of  this  work. 

65.  Marcus  Shipping  Assn.  v.  Bames 
(Iowa  Sup.  Ct.),  34  Am.  B.  R.  682,  IM  N. 
W.  525,  in  which  it  was  held  that  certificates 
of  shares  of  a  corporation  issued  upon  the 
dissolution  thereof,  passed  to  the  trustee 
subject  to  the  equities  of  the  corporation 


based  upon  a  claim  against  the  bankrupt  for 
money  received  by  hun  as  an  oflBcer  of  the 
corporation. 

.  66.  In  re  tiess  (D.  C,  Pa.),  14  Am.  B.  K. 
559,  134  Fed.  109.  See  Schedule  B  (6)  in 
Form  No.  1. 

67.  Self -incriminating  evidence;  compel- 
ling bankrupt  to  turn  over  books. —  An  or- 
der requiring  bankrupt  to  deposit,  in  the 
office  of  the  receiver,  books  of  account  which 
he  claims  contain  matter  that  might  tend 
to  incriminate  him,  there  to  remain  in  the 
custody  of  bankrupt,  the  receiver  to  be  per- 
mitted to  inspect  and  use  them  for  the  civil 
administration  of  the  estate,  but  not  for 
any  criminal  proceeding,  provision  being- 
made  to  give  bankrupt  an  opportunity  to 
assert  the  question  of  his  constitutional 
privilege  in  case  of  process  for  thair  produc- 
tion, is  a  proper  exercise  of  authority  on 
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or  instrument  in  writing."®^     These  documents   are  regarded   as   personal 
property,  the  title  to  which,  by  operation  of.  law,  is  vested  in  the  trustee.^ 

c.  Patents,  copyrights,  and  trade-marks. —  Subdivision  2  passes  to  the  trustee 
all  "  interests  in  patents,  patent  rights,  copyrights  and  trade-marks."  These, 
it  would  seem,  should  vest,  irrespective  of  the  statute.  There  can  be  no 
doubt  about  it  now.^^  But  where,  though  applicatioii  has  been  made,  the 
letters-patent  have  not  yet  been  granted,  the  trustee  takes  no  interest,^^ 
although  it  has  been  held  that  rights  accruing  because  of  such  an  application 
may  be  deemed  "property"  within  the  meaning  of  subdivision  5,  and  that 
therefore  the  trustee  would  take  the  bankrupt's  interest  in  the  patent  sub- 
sequently obtained.*^*  A  trustee  is  under  no  obligation  to  accept  a  license 
under  a  patent  which  was  transferred  to  the  bankrupt  •burdened  with  executory 
obligations.^^  The  similarity  between  these  classes  of  property  and  those 
knovni  as  "personal  privileges"  should  be  noted.''* 

d.  Personal  powers. —  Subdivision  3  provides  that  powers  which  the  bank- 
rupt might  have  exercised  in  his  own  behalf  pass  to  the  trustee.  This  sub- 
division is  expressive  of  a  general  rule  of  law.     A  power  which  is  beneficial 


the  part  of  the  bankruptcy  court  and  not  an 
infringement  of  his  constitutional  rights.  In 
such  case  the  question  is  not  of  forcing  batik- 
rupt  to  be  a  witness  against  himself  in  a 
criminal  ease,  but  of  compelling  him  to  yield 
possession  of  property  to  which  he  is  no 
longer  entitled.  Matter  of  Harris,  221  U. 
S.  274,  26  Am.  B.  R.  302,  55  L.  Ed.  732, 
81  Sup.  Ct.  567,  affg.  20  Am.  B.  R.  911, 
164  Fed.  292. 

68.  Bankr.  Act,  §  1   (13). 

69.  Tn  re  Hess  (D.  C,  Pa.) ,  14  Am.  B.  R. 
550,  134  Fed.  109;  In  re  Madden  (C.  C.  A., 
2d  Cir.),  6  Am.  B.  R.  614,  110  Fed.  348. 

70.  An  assignment  of  a  copyright  vests 
title  in  the  assignee  which  passes  to  his  trus- 
tee in  bankruptcy.  In  re  Howiev-Dresser  Co. 
(D.  C,  N.  Y.),  13  Am.  B.  R.  94,  132  Fed. 
1002.  Compare  In  re  McBride  (D.  C,  N. 
Y.),  12  Am.  B.  R.  81,  132  Fed.  285.  See  gen- 
erally Am.  Bankr.  Dig.  §  340. 

A  conveyance  of  a  trade-mark,  unaccom- 
panied by  any  business  whatever,  gives  no 
title  to  the  assignee  In  re  Jaysee  Corset 
Co.  (D.  C,  N.  Y.),  29  Am.  B.  R.  856,  201 
Fed.   779. 

71.  In  re  McDonnell  (D.  C,  Iowa),  4  Am. 
B.  R.  92,  101  Fed.  239;  In  re  Dann  (D.  C, 
111.),  12  Am.  B.  R.  27,  129  Fed.  495. 

72.  Rights  accruing  from  application  for 
patent. —  In  the  case  of  In  re  C^ntelo  Mfg. 
Co.  (D.  C,  Me.),  26  Am.  B.  R.  57,  185  Fed. 
276,  the  court  said:  "  Tn  the  ease  of  In  re 
McDonnell  (D.  C,  la.),  4  Am.  B.  R.  92,  101 
Fed.  239,  Judge  Shiras,  of  the  Northern  Dis- 
trict of  Iowa,  in  a  clear  and  well  considered 
opinion,  held  that  section  70-a,  subd.  2.  can 
have  reference  only  to  letters  patent  actually 
issued  at  the  date  of  the  adjudication  in 
bankruptcy;  and  that  the  trustee  in  bank- 
ruptcy takes  no  title  to  the  patent  granted  to 
the  bankrupt  after  the  date  of  the  ad  indica- 
tion in  bankruptcy,  although  the  application 
was  made  before  bankruptcy,  and  was  pend- 


ing at  the  time  of  the  adjudication.  The 
case  In  re  Dann  (D.  C,  111.),  12  Am.  B.  R. 
27y  129  Fed.  495,  is  to  the  same  effect,  but 
goes  further,  and  discusses  subdivision  5  of 
section  70-a. 

"  The  case  at  bar  ia  presented  by  the  rec- 
ord in  a  sonaewhat  stronger  position  for  the 
trustee  than  is  found  in  either  of  the  cases 
which  I  hare  cited.  It  is  for  the  court  to 
say  whether,  under  all  the  facts  which  the 
record  discloses,  it  shall  refuse  to  th^  trustee 
of  the  bankrupt  corporation  the  use  and  bene- 
fit of  the  patent  applications  which  had  actu- 
ally constituted  a  valuable  asset  to  the  cor- 
poration before  bankruptcy.  Clearly  the 
trustee  in  bankruptcy  should  not  be  deprived 
of  their  benefit  if,  under  a  fair  construction 
of  the  law,  they  may  be  held  to  be  a  part 
of  the  bankrupt  estate.  In  spite  of  the  well- 
considered  opinion  in  the  M'Donnell  case,  1 
think  it  not  altogether  clear,  but  that  the 
interest  in  the  inventions  which  have  become 
the  subject  of  fwitent  applications  may  fairly 
be  held  to  be  an  *  interest  in  patents '  within 
the  meaning  of  the  law;  but,  whether  or 
not  these  inventions  may  be  so  held,  it  seems 
to  me,  under  subdivision  5  of  section  70-a, 
they  may  be  held  to  be  *  property'  which 
could  be  transferred.  It  affirmatively  appears 
that  upon  these  inventions  the  credit  of  the 
company  wa«  obtained;  and  that  part  of 
the  claims  provable  in  bankruptcy  against  the 
estate  of  the  bankrupt  were  based  upon  such 
credkt."  gee  also  s.  c,  29  Am.  B.  R.  704, 
201  Fed.  158. 

See  In  re  Myers- Wolf  Mfg.  Co.  (C.  C.  A., 
3d  Cir.),  30  Am.  B.  R.  572,  205  Fed.  289. 

78.  Matter  of  Wisconsin  Engine  Co.  (C. 
C.  A.,  7th  Cir.),  37  Am.  B.  R.  106,  234 
Fed.  281. 

74.  See  discussion  under  this  flection,  sub- 
title "  Licenses,  Franchises  and  Personal 
Privileges**  post. 
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to  a  bankrupt  donee  vests  in  his  trustee;  not  so  a  power  in  trust^*  The 
powers  here  referred  to  are  probably  those  known  to  the  common  law/' 
although  there  may  be  some  doubt  about  this.  The  English  statute  from 
which  this  clause  was  derived  had  reference  to  such  technical  powers,  and 
it  seems  likely  that  the  intent  of  congress  was  the  same. 

c.  Property  fraudulently  transferred. (1)  In  general. —  By  subdivision  4 

property  transferred  by  the  bankrupt  in  fraud  of  his  creditors  passes  to  his 
trustee.  This  is  the  converse  of  the  doctrine  that  trustees  take  title  subject 
to  equities ;  they  also  take  title  to  property  which  the  bankrupt  has  fraudulently 
transferred,'"  and  in  which,  therefore,  the  creditors  have  equities.  The  trustee's 
interest  in  such  property  is  stronger  than  was  that  of  the  creditors  in  whose 
stead  he  stands,  for  he  has  a  title.  The  trustee  is  vested  not  only  with  the 
title  of  the  property,  but  also  with  the  creditors'  rights  of  action  with  respect 
to  property  of  the  bankrupt  fraudulently  transferred  or  incumbered  by  him, 
and  he  may  assail  in  their  behalf  all  of  such  transfers  and  incumbrances  to 
the  same  extent  as  though  the  debtor  had  not  been  declared  a  bankrupt.  The 
trustee's  remedy  when  title  is  claimed  adversely  is,  as  has  been  seen,  usually.a 
suit  in  the  proper  court.  This  subdivision  ehould  be  read  in  connection  with 
§  22,  §  67-e  and  §  70-e.''^ 

(2)  Property  affected;  character  of  tra-nsfer. —  It  is  apparent  that 
this  provision  applies  to  all  property  transferred  by  the  bankrupt  at  any  time 
in  fraud  of  his  creditors.*^®  Where  after  the  filing  of  an  involuntary  petition 
and  before  adjudication  a  creditor  attaches  the  bankrupt's  assets,  the  trustee 
may  recover  the  proceeds  of  the  attachment,  even  though  they  were  less  than 
the  percentage  to  which  the  creditor  would  have  been  entitled  in  the  bank- 
ruptcy* proceedings.*^  Money  procured  on  a  policy  of  insurance  on  buildings 
on  land,  conveyed  to  the  insured  in  fraud  of  Ae  grantor's  creditors,  is  not  the 
proceeds  of  the  property,  and  cannot  be  recovered  by  the  grantor's  trustee  in 
bankruptcy.®^ 

(3)  Actual  or  implied  frattd. —  The  fraud  may  be  either  actual  or 
implied ;  if  the  creditor  obtained  undue  advantage  because  of  the  transfer, 
within  the  four  months'  period,  although  no  actual  fraud  be  shown,  the  trustee 
is  entitled  to  the  title  and  possession  of  the  property.®*     If  actual  fraud  be 


75.  Oompare  discussion  under  this  sec- 
tion, post,  subtitle  "Property  which  might 
have  been  transferred  or  levied  uponJ' 

Power  of  bankrupt  to  appoint  by  wiU. — 
The  baiikruptcy  act  does  not  enable  «  trustee 
in  bankruptcy  to  make  an  appointment  under 
a  power  which  was  to  be  exercised  b^  the 
bankrupt  by  .will  and  by  will  only,  whether 
the  bankrupt  is  alive  or  dead.  Montage  v. 
Silsbee  (Mass.  Sup.  Ct.),  38  Am.  B.  R.  STO, 
105  N.  E.  611. 

76.  Fisher  v.  Cushman  (C.  C.  A.,  Ist  Cir.), 
4  Am.  B.  R.  646,  654,  103  Fed.  860. 

77.  In  re  Yukon  Woolen  Co.  (D.  C, 
Conn.),  2  Am.  B.  R.  805,  96  Fed.  326;  In  re 
McNamara  (Ref.,  N.  Y.),  2  Am.  B.  R.  566; 
English  V.  Ross  (D.  C,  Pa.),  15  Am.  B.  R. 
370,  140  Fed.  630;  In  re  Holbrook  Shoe  & 
Leather  Co.  (D.  C,  Mont.),  21  Am.  B.  R. 
611,  165  Fed.  973;  Cowan  v.  Burchfield  (D. 
C,  Ala.),  25  Am.  B.  R.  293,  180  Fed.  614; 
Lovell  V.  Latham  Co.  (D.  C,  Ala.),  32  Am. 
B.  R.  191,  211  Fed.  374;  McMahon  v.  Pithan 
(Sup.  Ct..  Iowa),  33  Am.  B.  R.  126,  147 
N.  W.  920. 


78.  In  re  Rodgers  (C.  C,  A.,  7th  Cir  -, 
11  Am.  B.  R.  79.  126  Fed.  169;  In  re  Butter- 
wick  (D.  C.  Pa,),  12  Am.  B.  R.  636,  131 
Fed.  371;  Thomas  v.  Roddy,  9  Am.  B.  R. 
873,  876.  122  N.  Y.  App.  Div.  851,  107  N".  Y. 
Supp.  473,  holding  that  the  fact  that  the 
complaint  shows,  or  facts  are  alleged  from 
which  it  may  be  fairly  inferred,  that  at 
least  some  creditors  who  were  in  a  position 
to  attack  the  alleged  fraudulent  conveyance 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  had  filed  their  claims  in  the 
bankruptcy  proceedings  does  not  prevent  the 
trustee  from  maintaining  the  action. 

79.  In  re  Kohler  (C.  C.  A.,  6th  Cir.),  20 
Am.  B.  R.  89,  159  Fed.  871;  Boyd  v,  Arnold 
(Sup.  Ct.,  Ark.),  32  Am.  B.  R.  869,  146 
S.  W.  118. 

80.  State  Bank  of  Chicago  v.  Cox  (C.  C. 
A.,  7th  Cir.),  16  Am.  B.  R.  32,  143  Fed.  91. 

81.  Trenholm  v.  Klinker  (Sup.  Ct.,  Mtss    , 

33  Am.  B.  R.  662,  66  So.  738. 

82.  Matter  of  Webb  Company  (D.  C  Pa.), 

34  Am.    B.   R.   785,   224   Fed.   258,   holding 
that   where   a   creditor,    without   notice  or 
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ehown^  as  where  a  bankrupt  while  insolvent  transfers  real  estate  to  his  brother 
for  an  inadequate  consideration,  and  the  transfer  was  not  recorded,  the  trans- 
fer may  be  set  aside.^  A  conveyance  of  real  estate  by  a  debtor  to  another  to  be 
held  wholly  or  partly  in  trust  for  him  is  a  fraud  on  creditors  whether  so 
intended  or  not,  and  may  be  void  both  as  to  existing  and  subsequent  creditors, 
the  fraud  being  a  continuing  one  and  the  property  may  be  recovered  by  his 
trustee  in  bankruptcy.^ 

(4)  Voluntary  transfers;  transfers  to  wife  or  children. — A  volun- 
tary transfer  is  at  least  presumptively  fraudulent  as  against  creditors ;  if  made 
to  a  wife  or  child,  however  meritorious,  it  must  be  known  to  be  in  good  faith 
and  without  intent  to  defraud  or  injure  creditors.®^  Transactions  between 
husband  and  wife  to  the  prejudice  of  the  husband's  creditors  will  be  closely 
scrutinized  by  the  courts  m  Xew  York,  as  elsewhere,  to  see  that  they  are  fair 
and  honest  and  not  mere  contrivances  resorted  to  for  the  purpose  of  placing 
the  husband's  property  beyond  the  reach  of  creditors.®*  But  a  transfer  by  a 
bankrupt  to  his  wife  made  in  good  faith  more  than  two  years  before  bankruptcy 
and  while  the  bankrupt  was  solvent  in  payment  of  an  antecedent  debt  is  not 
fraudulent.^  In  a  suit  tj>  set  aside  a  transfer  from  a  bankrupt  husband  to  his 
wife,  while  the  husband  is  insolvent,  the  burden  is  upon  the  wife  to  show  good 
faith.« 

(5)  Effect  of  a  general  assignment. —  A  general  assignment,  within 
the  four  months'  period,  being  not  only  a  fraud  on  the  act^  but  an  act  of 
bankruptcy,  seems  to  stand  on  a  different  footing  from  fraudulent  transfers 
per  se.    The  assignment  being  void  by  operation  of  law,^  no  title  passes,  and 


reason  to  suspect  the  insolvency  of  a  debtor 
and  more  than  four  months  prior  to  «'bank- 
niptcy,  received  an  assignment  of  all.inoneys 
due  to  the  jclebtor  under  a  contract  for  tlie 
sale  of  fire*  apparatus,  and  thereafter  with 
knowledge  of  the  debtor's  insolvency  and 
within  the  four  months'  period  obtatined  from 
the  debtor  a  transfer  of  the  apparatus  and 
took  possession  thereof,  the  trustee  in  'bank- 
ruptcy of  the  debtor  is  entitled  to  the  pos- 
session of  the  apparatus,  as  against  the 
bank. 

88.  Peterson  v.  Mettler  (D.  C,  Wash.),^ 
Am.  B.  R.  158,  IQS  Fed.  ^8. 

84.  McKey  v.  Cochran  (Sup.  Ct.  111.) . 
33  Am.  B.  R.  78,  104  N.  E.  603,  holding  that 
although* the*  general  rule  is  that  where  the 
purchase  money  of  land  is  paid  by  one  per- 
son and  the  title  taken  in  the  name  of  an- 
other, such  person  holds  the  title  in  trust 
for  him  who  paid  the  purchase  money,  the 
purchase  by  a  hus^nd  in  the  name  of  his 
wife  will  prima  facie  be  presumed  to  -be  an 
advancement  or  settlement  and  not  a  trust; 
but  such  presumption  may  be  either  sup- 
ported or  rebutted  by  proof  of  antecedent  or 
contemporaneous  act  or  facts  so  soon  after 
the  purchase  as  to  be  fairly  considered  a 
part  of  the  transaction. 
'  85.  The  law  recognizes  legal  obligations  to 
creditors  as  superior  to  the  moral  obligations 
one  is  under  to  a  wife  or  child.  That  one 
engaged  in  hazardous  pursuits  owes  a  sacred 
duty  to  his  wife  and  children  to  set  apart 
a  reasonable  portion  of  his  estate  to  secure 
them    against    the    ills    of    poverty    is    not 


denied.  But  in  the  discharge  of  moral  obli- 
gation to  wife  and  children  one  is  not  at 
liberty  to  fprget  that  he  is  under  legal  as 
well  as  moral  obligations  to  his  creditors. 
The  law  will  not  allow  him  to  hinder,  delay 
or  defraud  the  latter.  It  is  not  that  the  law 
is  oblivious  to  the  moral  obligations  due 
from  the  husband  to  his  wife.  It  is  only  that 
in  discharging  ther*  he  must  not  be  dishonest. 
Klinger  v.  Hyman  (C.  C.  A.,  2d  Cir.),  34 
Am.  B.  R  338,  223  Fed.  257. 

86.  Klinger  v.  Hynwn  (C.  C.  A.,  2d  Cir.), 
34  Am.  B.  R.  838,  223  Fed.  257.  The  rule 
in  the  New  York  courts  that  a  voluntary 
conveyance  by  one  indebted  at  the  time  is 
presumiptively  fraudulent  as  against  existing 
creditors,  is  laid  down  in  Smith  v.  Reid, 
134  N.  Y.  668,  31  N.  E.  1082,  and  Kerker 
V.  Levy,  206  N.  Y.  100,  90  N.  E.  181,  the 
latter  expressly  overruling  a  contrary  opinion 
expressed  in  Kain  r.  Larkin,  131  N.  Y.  300, 
30  N.  E.  106. 

87.  Johnson  v.  Wilson  (D.  C,  Ga.),  8d 
Am.  B.  R.  618,  217  Fed.  09. 

88.  Stroecker  v.  Patterson  (C.  C  A.,  9th 
Cir.) ,  34  Am.  B.  R.  287,  220  Fed.  21. 

89.  See  In  re  Gray,  3  Am.  B.  R.  647,  47 
N.  Y.  App.  Div.  654,  62  N.  Y.  Supp.  618; 
Whittlesev  v.  Becker  A  Co.,  25  Am.  B.  R. 
672,  142  *N.  Y.  App.  IMv.  313,  126  N.  Y. 
Supp.  1046,  quoting  language  of  tex*.  See 
also  Section  Twenty- three  of  this  work. 

90.  West  Co.  V.  Lea,  174  IT.  S.  690,  2  Am. 
B.  R.  463,  43  L.  Ed.  lOiOS,  19  Sup.  Ct.  836; 
Pelton  V.  Sheridan  (Sup.  Ct.,  Ore.),  33  Am. 
B.  IL  472,  144  Pac.  410. 
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the  general  assignee  does  not  become  an  adverse  claimant,  but  at  most  but 
an  agent  of  the  assignor.  Being  such  agent,  his  possession  is  that  of  his 
principal,  and  he,  therefore,  does  not  hold  adversely  to  the  bankrupt  or  to 
the  latter's  trustee  by  the  mere  fact  that  he  held  in  his  hands  funds  or 
property  received  by  him  under  the  assignment.®^  Such  funds  or  property 
may,  therefore,  be  reached  summarily  by  the  method  suggested  in  Bryan  v. 
Bernheimer.®^  Under  such  an  assignment,  the  title  of  the  trustee  in  bank- 
ruptcy relates  back  to  the  date  of  the  adjudication,  and  the  assignee  is  there- 
after merely  a  custodian  without  title;  after  that  time  he  may  not  lawfully 
sell  the  assets,  and  all  his  acts  in  relation  thereto,  other  than  custodial,  are 
null  and  void.**  If  the  assignment  was  made  prior 'to  the  four  months'  period, 
the  only  interest  or  title  retained  by  the  bankrupt  which  passes  to  his  trustee 
is  an  equitable  interest  in  the  surplus  remaining  after  the  payment  of  the 
assignor's  debt.^ 

(6)  Receivership;  dissolution  of  corporatigx, —  Where  dissolution  or 
winding  up  proceedings  are  instituted  in.  a  State  court,  within  the  period  of 
four  months  prior  to  bankruptcy,  the  trustee  in  bankruptcy  is  entitled  to  the 
assets  in  the  hands  of  the  receiver  appointed  in  sucH  proceedings.^ 

(7)  Assignment  of  claims  against  the  United  States. —  Section  3477 
of  the  Revised  Statutes  prohibits  the  assignment  of  a  claim  against  the 
United  States,  prior  to  the  allowance  of  such  claim  and  the  issuing  of  a 
warrant  for  the  payment  thereof.  The  voluntary  assignment  of  such  a  claim 
by  a  bankrupt  before  bankruptcy,  contrary  to  the  .provisions  of  this  section, 
is  absolutely  void.    Such  claim  remains  an  asset  of  the  bankrupt  estate,  and 


91.  Matter  of  Hays  (C.  C.  A.,  6th  Oir.), 
24  Am.  B.  R.  691/179  Fed.  222;  Matter  of 
Williams  (D.  C,  Ohio).  38  Am.  B.  K.  762. 

98.  181  U.  S.  188,  6  Am.  B.  R.  623,  45 
L.  Ed.  814,  21  Sup.  Ct.  567. 

98.  Matter  of  Wellmade  Gas  Man<tle  Co. 

(C.  C.  A.,  Ist  Cir.),  37  Am.  B.  R.  7,  233 

Fed.  250;  Matter  of  Xeuhurger    (D.  C,  N. 

Y.),  37  Am.  B.  B.  248,  233  Fed.  701.     Sec 

Am.  Bankr.  Dig.  |  379. 

94.  Right  to  property  convejred  by 
bankrupt  to  a  tmstee  for  benefit  of  creditoza 
prior  to  four  months'  period. —  Where,  prior 
to  the  four  months'  period  before  bankruptcy, 
a  debtor  conveyed  his  property  to  another 
in  trust  for  the  benefit  of  all  his  creditors, 
his  trustee  in  bankruptcy,  under  section  70-e 
of  the  bankruptcy  -act  and  by  reason  of  such 
conveyance,  did  not  take  the  legal  title  to 
such  property,  but  only  an  equitable  interest 
in  the  surphis  after  payment  of  dclhts,  no 
conltrol  over  or  interest  in  the  property  hav- 
ing been  reserved  by  the  debtor  in  the  con- 
veyance; and  while,  under  seotion  70-e  of  the 
bankruptcy  act.  the  trust oo  boromes  subro- 
gated to  the  rights  of  non-assenting  creditors 
to  avoid  such  conveyance  by  a  plenary  suit, 
in  the  absence  of  such  suit  he  is  not  entitled 
to  restrain  a  sale  of  the  property  conveyed 
under  attachment  proceed in<rs.  In  re  Shinn 
(D.  C.  X.  J.),  25  Am.  B.  R.  833,  185  Fed. 
990;  In  re  Bridge  (D.  C,  Wash.),  37  Ato. 
B.  R.  53, 230  Fed.  184;  'Stem  v.  Truax  (D.  C, 
Wash.),  3«  Am.  B.  R.  418,  236  Fed.  1014. 

Right  to  compel  assignee  for  creditors  to 


aocouat. —  Where  a  voluntary  bankrupt 
several  months  before  filing  his  petition  as- 
signed Ihe  property  in  his  store  to  a  trustee 
under  an  agreement  not  oonstlttiting  a  gen- 
eral assignment,  and  the  assignee  in  good 
faith  more  than  four  monthe  before  the  bank- 
ruptcy sold  the  property  and  paid  the  pro- 
ceeds pro  rata  to  the  assignor's  creditors, 
except  two  who  refused  to  consent  to  the 
agreement,  such  assignee  is  not.  liable  to  the 
trustee  in  bankruptcy  for  the  shares  of  the 
non-assenting  creditors,  which  he  had  pa.  I 
to  the  assignor.  Matter  of  Martinez  (D.  C, 
N.  Y.),  .35  Am.  B.  R.  166,  223  Fed.  433. 

Common  law  assignment. —  Where  a  gen- 
eral assignment  has  been  made  %y  n  debtor 
of  his  property  that  would  have  been  avail- 
able at  common  law,  or  when  made  pursuant 
to  a  State  statute,  res^lating  the  procedure, 
which  enactment  does  not  provide  for  the 
debtor's  release,  and  hence  is  not  an  insolv- 
ency law,  such  transfer  is  upheld,  if  not  at- 
tacked in  federal  bankruptcy  proceedings 
within  the  time  limited  therefor.  Pelton  v. 
Sheridan  (Sup.  Ct.,  Ore.),  33  Am.  B,  R.  472, 
144  Pac,  419. 

95.  Matter  of  Mullings  aotKingCo.  (0.  C. 
A,  2d  Cir.),  38  Am.  B.  R.  189,  23fi  Fed.  68: 
Hooks  V.  Aldridge  (C.  C:  A.,  6th  Cir.^,  16 
Am.  B.  R.  658,  145  Fed..  866;  In  re  Hecox 
(C.  C.  A.,  8th  Cir.),  21  Am.  B.  R.  314,  164 
Fed.  823;  Mauran  v.  Crown  Carpet  I/ining 
Co.,  6  Am.  B.  R.  734,  23  R.  I.  324,  60  Atl. 
331. 
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may  be  collected  by  the  trustee  and  administered  for  the  benefit  of  creditors, 

with  other  assets.^ 

f.  Property  which  might  have  been  transferred  or  levied  upon. — (1)    In 

OENBEAJL. — ^Subdivision  6  passes  to  the  trustee  all  **  property  which  prior  to 
the  filing  of  the  petition  he  could  by  any  means  hisive  transferred,  or  which 
might  have  been  levied  upon  and  sold  under  judicial  process  against  him." 
It  is  the  broadest  and  most  comprehensive  of  all  the  subdivisions.  It  probably 
includes  nearly,  if  not  all,  the  kinds  of  property  mentioned  in  the  four  that 
precede  it,  as  well  as  that  specified  in  subdivision  6.  All  of  the  other  sub- 
divisions are  silent  as  to  time.  Here,  however,  there  is  a  distinct  reference 
to  '^the  filing  of  the  petition,"  and  the  idea  expressed  in  these  words  is,  as 
to  the  enumerated  kinds  of  property,  doubtless  implied.  Thus,  the  doctrine 
that  only  property  vested  in  the  bankrupt  at  the  time  the  petition  is  filed 
passes  to  the  trustee,  is  emphasized.  It  will  be  noted  that  the  words  here  are 
very  general,  and  seem  to  include  every  vested  right  and  interest  attaching 
to  or  growing  out  of  property. 

(2)  Test  to  be  applied. —  The  test  is  simple  and  easily  applied.^  'Could 
the  property  in  question  have 'been  (1)  transferred  by,  or  (2)  levied  on  and 
sold  under  judicial  process  against,  the  bankrupt?  If  so,  it  passes  to  the 
trustee;  if  not,  it  does  not  Whether  the  property  has  a  market  value  is 
immaterial.^  It  may  be  a  right  to  acquire  property,  as  for.  instance  a  desert 
entry  under  the  public  lands  law  of  the  United  States,  which  confers  a  right 
to  acquire  title  to  lands  upon  compliance  with  certain  conditions,  is  trans- 
ferrable  and  therefore  passes  to  the  'entryman^s  trustee  in  'bankruptcy.'* 
The  *' property  which  prior  to  the  filing  of  the  petition  he  [the  bankrupt] 
could  by  any  means  have  transferred"  is  property  that  he  could  by  any 
means  have  transferred  to  another  lawfully  under  the  same  terms  that  he 
ixansfers  it  by  law  to  the  trustee ;  that  is  to  say,  without  consideration.  If 
the  property  may  have  been  transferred,  it  is  immaterial  that  it  could  not 
have  been  levied  on  at  the  date  of  the  bankrupt's  adjudication,  although 
ordinarily  what  may  be  transferred  may  be  levied  upon  for  the  debts  of  the 
owner.^^    Whether  or  not  the  property,  prior  to  the  filing  of  the  petition 


96.  Claims  against  tlie  United  States.— 
In  the  case  of  National  Bcmk  of  Commerce 
T.  Downie,  218  U.  S.  345,  26  Am.  B.  R.  190, 
£4  (L.  Ed.  1066,  ai  Sup.  Ct.  89,  affg.  20  Am. 
B.  R.  531,  the  court  says':  "The  present 
cases  are  not  assignments  which,  by  oper  • 
tion  of  law,  created  an  interest  in  the  as- 
signor's claims  against  the  United  States. 
They  are  clean-cut  cases  of  a  voluntary  trans- 
fer of  claims  against  the  United  States)  be- 
fore their  allowance,  in  direct  opposition  to 
the  statute.  If  any  regard  whatever  is  to 
be  had  to  the  intention  of  Congress,  as  mani- 
fested by  its  words, —  too  clear,  we  think, 
to  need  construction, —  we  must  hold  such  a 
transfer  to  be  absolutely  null  and  void,  and 
as  not,  in  itself,  passing  to  the  appellants 
any  interest,  present  or  remote,  legal  or  equi- 
talUe,  in  the  claims  transferred.  The  result 
is  that  when  Gamwell  &  Wheeler  were  ad- 
judged bankrupts,  they  were  still  in  law  the 
owners  of  these  claims  on  the  United  States, 
and  all  interest  therein  passed  under  the 
Bankruptcy  Act  to  their  general  creditors,  to 
2>e  disposed  of  as  directed  by  the  Bankruptcy 


Act,  just  as  if  there  had  been  no  attempt 
to  transfer  them  to  the  banks.  Any  other 
holding  will  effect  a  repeal  of  the  statute 
by  mere  judicial  construction,  in  disregard  of 
tne  plain,  unequivocal  intent  of  Congress,  as 
indicated  by  the  statute.*'  See  also  Guar- 
antee Title  &  Trust  Co.  v.  First  National 
Bank  (C.  C.  A.,  3d  Cir.),  2ft  Am.  B.  R.  85, 
185  Fed.  373. 

97.  Compare  In  re  Burka  (D.  C,  Mo.\ 
5  Am.  B.  R.  12,  104  Fed.  326. 

88.  Kinzsie  v.  Winston,  Fed.  Caa  7,835. 
Language  of  text  quoted  and  applied,  Gil- 
laspy  V.  International  Harvester  Co.  (Miss. 
Sup,  Ct.),  38  Am.  B.  R.  827,  67  So.  «04. 
See  as  to  marketability,  Pollack  v.  Meyer 
Bros.  Drug  Co.  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  R.  835.  845;  In  re  Wight  (C.  C.  A„ 
2d  Cir.).  19  Am.   B.  R.  454,  157  Fed.  544. 

99.  Matter  of  Evans  (D.  C,  Idaho),  38 
Am.  B.  R.  361,  235  Fed.  966. 

100.  Pollack  V.  Mever  Bros.  Drug  Co.   (C 
C.  A.,  8th  Cir.),  3ft  Am.  B.  R.  835,  in  which 
the  court  says;     "There  are  many  equitable 
interests  which  if  owned  by  the  bankrupt 
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could  have  been  levied  upon  and  sold  under  judicial  process  against  tjie  bank- 
rupt, must  be  determined  by  the  local  law.^^  It  must  appear  that  the  prop-, 
erty  in  possession  of  the  bankrupt  is  subject  to  claims  or  liens  valid  as 
against  his  creditors,  otherwise  it  passes  to  his  trustee.^^^  For  instance,  the 
validity  of  a  chattel  mortgage  or  contract  of  conditional  sale  depends  upon 
State  statutes;  ordinarily  the  title  of  the  property  mortgaged  or  conditionally 
sold  is  retained  by  the  mortgagee  or  vendor,  but  if  there'is  a  failure  to  comply 
with  a  State  law  which  affects  the  validity  of  the  transfer,  the  property  passes 
to  the  trustee  of  the  mortgagor  or  vendee  in  the  same  plight  and  subject  to 
the  claims  of  general  creditors,  as. though  bankruptcy  had  not  intervened.^** 
Unfiled  chattel  mortgages,  in  States  where  they  are  declared  void  as  against 
creditors  for  want  of  filing,  do  not  prevent  creditors  from  levying  judicial 
process  upon  the  property  therein  described,  and  consequently  such  property 
responds  to  the  text  to  be  applied  under  subdivision  5  of  this  subsection. ^^ 
So  where  the  legal  title  of  land  is  in  the  bankrupt,  but  the  actual  title  and 
possession  was  in  another,  a  conveyance  having  been  inadvertently  omitted, 
the  trustee  takes,  subject  to  the  equities  of  the  third  patty. "^ 

(3)  Propertt  pledged. —  The  title  of  a  pledgee,  under  the  ordinary  con- 
tract of  pledge,  is,  in  the  absence  of  fraud,  good  as  against  all  the  world, 
except  creditors  who  have  acquired  enforceable  liens  against  the  property 
while  it  was  in  the  possession  of  the  pledgor,  and  upon  his  bankruptcy  it 
passed  to  his  trustee,  subject  to  the  superior  title  of  the  pledgee.*^    It  is  the 


may  be  of  ralue  and  increase  the  assets  of 
the  estate,  and  yet  not  be  subject  to  semire* 
on  execution.    But  being  transferrable,  they 
will  pass  to  the  trustee." 

Growing  crops  as  assets.—  Since  under  the 
Law  of  Tennessee,  the  owner's  interest  in. a 
growing  crop  is  not  exentpt  property  but  is 
property  which  he  may  sell  or  mortgage, 
title  to'  fluch  property  passes  to  the  owner's 
trustee  in  bankruptcy,  although  under  the 
statutes  of  such  State  such  a  crop  may  not 
be  levied  upon  prior  to  a  certain  date.  In 
re  Burnett  A  Co.  (D.  C,  Tenn,).  29  Am. 
B.  R.  8?2,  201  Fed.  162;  01m8ted-Ste\^en8on 
Co.  V.  Miller  (C.  C.  A.,  9th  Cir.),  36  Am. 
B.  K.  816,  2S1   Fed.  69. 

101.  Matter  of  Barker  (Ref.,  Colo.),  20 
Am.  B.  R.  674  J  Godwin  v.  Murchison  Nat. 
Bank,  22  Am,  B.  R.  703,  145  N.  C.  320,  59 
S.  E.  154;  In  re  Waite-Robbins  Motor  Co. 
(D.  C,  Mass.),  27  Am.  B.  R.  541,  192  Fed. 
47. 

102.  In  re  Miller  &  Brown  (D.  C,  Pa.), 
14  Am.  B.  R.  439,  135  Fed.  868.  And  see 
Hewitt  V.  Berlin  Alachine  Works,  194  U.  S. 
296,  11  Am.  B.  R.  709,  48  L.  Ed.  986,  24 
Sup.   Ct.   690. 

103.  Failure  to  execute  mortgage  accord- 
ing to  State  statute;  title  of  trustee  of 
mortgagor. —  Under  sections  4106  and  4133 
of  the  Revised  Statutes  of  Ohio  which  pro* 
vide  that  a  mortgage  of  real  property  shall 
be  executed  in  the  presence  of  two  witnesses 
and  when  so  executed  shaiil  be  recorded  and 
shall  take  eflFect  from  the  time  the  instru- 
ment is  left  for  record,  a  mortgage  delivered 
for  record,  which  had  been  signed  by  the 
mortgagor,  but  not  witnessed  pursuant  to 
statute,  confers  upon  the  mortgagee  merely 


a  promise  or  agreement  to  give  a  mortgaga 
which  will  create  a  li«i,  which  to  he  dSec- 
tdve  must  be  followed  by  a  suit  in  equity 
by  the  mortgagee  for  a  Veformation  of  tJie 
inatrument ;  00  that  where  property  ao  mortr 
ffaged  passes  to  a  trustee  in  bankruptcy  be- 
fore any  proceedings  are  taken  to  reform 
the  instrument,  the  trustee,  by  virtue  of  sec- 
tion 70-a,  of  the  bankruptcy  axit,  takes  it  in 
the  plight  in  which  it  then  stood  and  the 
mortgage  cannot  be  enforced  against  him. 
Foerstner  ▼.  Citiaens'  Savings  A  Tlrust  Co. 
(C.  C.  A.,  «th  Cir.),  26  Am.  B.  R.  377,  186 
Fed.  1. 

104.  Foerstner  v.  Citizens'  Savings  k  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  877, 
384,  186  Fed.  1;  Hewitt  v.  Berlin  Machine 
Works,  194  U.  S.  296,  11  Am.  B.  R.  700, 
4«  L.  Ed.  986,  ^  Sup.  Ct.  690;  Security 
Warehousing  Co.  v.  Hand,  206  U.  S.  415, 
19  Am.  B.  R.  291,  51  L.  Ed.  1117,  27  Sup. 
Ct.  720;  In  re  iS-tandard  Telephone  &  Elec. 
Co.,  21«  U.  S.  545,  24  Am.  B.  R.  701,  64  L. 
Ed.  ,610,  30  Sup.  Ct.  412;  Ritchie  County 
Bank  v.  McFarland  (C.  C.  A.,  4th  Cir.),  24 
Am.  B.  R.  893,  183  Fed.  71*5. 

105.  Clark  v.  SnelKng  (C.  C.  A.,  1st  Cir.), 
30  Am.  B.  R.  50,  205  Fed.  240,  affg.  20  Am. 

B.  R.  81S,  202  Fed.  259;  Young  v.  Allen  (C. 

C.  A.,  6th  Cir.),  30  Am.  B.  R.  261,  207  Fed* 
318. 

lOe.  Matter  of  Harvev  (D.  C,  Ala.),  82 
Am.  B.  R.  337,  212  Fed.  340,  citing  Collier 
on  Bankruptcv  (9th  ed.),  p.  1004.  See  Am. 
Bankr.  Dig.  §'  3M. 

Title  of  trustee  of  pledgor  under  valid 
pledge. —  Banknipt,  an  automobile  dealer, 
had  in  his  position  when  the  petition  waft 
filed  a  demonstrating  car  which  had  been 
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duty  of  the  bankruptcy  court  to  turn  over  all  property  in  the  possession  of  the 
baiikrupt  to  the  lawful  pledgee  thereof.  ^^  The  validity  of  a  contract  of  pledge 
must  be  determined  under  the  laws  of  the  State  where  made.^^^  The  pledge 
is  a  lien,  dependent  upon  possession  of  the  pledged  property  by  the  pledgee, 
and  if  the  lien  is  established  the  trustee  in  bankruptcy  of  the  pledgee  will 
succeed  to  the  pledgee^s  title  subject  to  terms  of  the  pledge  contract. ^^ 

(4)  Stock  bbokeraqe  transactions. — Where  a  broker  purchases  stock 
for  a  customer  and  retains  the  stock  as  security  for  the  amount  due  thereon, 
the  relationship  of  pledgor  and  pledgee  exists  between  the  parties;  if  the 
broker  is  adjudicated  a  bankrupt  the  owner  of  the  stock  is  entitled  to  a  delivery 
thereof  upon  payment  of  the  amount  due.^^^  Where  money  is  left  with  a  stock- 
broker for  the  purchase  of  stock  and  is  found  in  his  possession,  ear-marked 
for  identification,  upon  his  bankruptcy,  the  money  should  be  returned  to  the 
depositor.^"  It  is  unnecessary  for  the  customer  to  place  his  finger  upon  the 
identical. certificates  of  stock  purchased  for  him;  it  is  sufficient  if  the  broker 
had  at  the  time  of  his  bankruptcy  shares  of  the  same  kind,  which  are  legally 
subject  to  the  demand  of  the  customer.^^^    Nor  is  it  essential  that  the  customer 


pledged  to  the  claamant  bank  to  «ecure  bank- 
rupt's note,  given  pursuant  to  an  arrange- 
ment wherry  the  claimant  bank  paid  drafts, 
accompanied  by  bills  of  lading  drawn  on 
bankrupt  for  the  purchase  priee  of  automo- 
biles, and  bankrupt,  giving  his  collateral 
note  pledging  the  specific  cars  by  numbers, 
retained  possession  of  the  cars  for  the  pur- 
pose of  sale  and  was  expected,  though  not 
bound,  to  pay  $1,000  on  his  note  for  each  car 
sold.  The  pledge  was  free  from  fraud  and 
under  th€  Pennsylvania  law  valid  between 
the  parties.  Held,  that  the  trustee  in  bank- 
ruptcy under  section  70-a  (5)  of  the  bank- 
ruptcy act  took  title  subject  to  the  superior 
rinit  of  the  claimant  bank.  In  re  Twining 
(D.  €.,  Pa.),  26  Am.  B.  R.  200,  IS5  Fed.  555. 

Pledge  of  unmined  coaL —  Where  the  lessee 
of  coal  liinds  agreed  to  supply  a  railway  com- 
pany with  all  coal  required  on  certain  of  its 
lines  at  stated  prices,  payment  to  be  made 
upon  th«  15th  of  each  month  for  all  coal 
delivered  during  the  preceding  calendar 
month,  and  the  lease,  which  was  terminable 
by  the  railway  company  on  the  lessee's  fail- 
ure to  comply  with  the  contract,  was,  with 
the  assent  of  the  railway  company,  assigned 
to  a  coal  company,  and  while  the  contract  was 
still  in  force  and  being  executed,  the  assignee, 
becoming  embarrasrsed  and  unable  to  meet  its 
pay-rolls,  the  railway  company  advanced  the 
money  therefor,  under  an  oral  agreement 
that  it  should  be  repaid  by  the  subsequent 
delivery  of  coal  at  the  contract  price,  and  the 
€oal  company  is  adjudicated  a  t>ankrupt,  the 
advances  made  by  the  railway  company 
amount  to  a  pledge  of  the  unmined  coal  to 
the  extent  of  the  advancement,  and  the  trus- 
tees in  bankruptcy,  upon  assuming  the  con- 
tract and  continuing  its  performance,  are 
bound  to  furnish  the  railway  company  suffi- 
cient coal  to  cover  the  advances  vcmde  by  it. 
Hurley  v.  Atchison,  etc.,  R  Co.,  213  U.  S. 
126,  22  Am.  B.  R.  17,  53  L.  Ed.  729,  29  Sup. 
Ct.  466. 

107.  Commercial  Nat.  Bank  v.  Hiller   (C. 


C.  A.,  5th  Cir.),  32  Am.  B.  R.  286,  211  Fed. 
337, 

108.  Matter  of  Harvey  (D.  C,  Ala.),  32 
Am.   B.  R.  337,  212  Fed.   340.    * 

109.  Guaratitee  Title  A  Trust  Co.  v.  First 
Nat.  Bank  (C.  C.  A.,  3d  Oir.),  26  Am.  B.  R. 
85,  185  Fed.  373;  In  re  Elm  Brewing  Co.  (D. 
C,  N.  Y.),  12  Am.  B.  R.  623,  132  Fed.  299. 

110.  Duel  V.  HoUins,  241  U.  S.  623,  37 
Am.  B.  R.  1,  60  L.  Ed.  1143,  36  Sup.  Ct.  615, 
revg.  34  Am.  B.  R.  34,  219  Fed.  544;  In  re 
Berry  &  Co.  (C.  C.  A.,  2d  Cir.),  17  Am.  B. 
R.  467,  149  Fed.  176;  Richardson  v.  Shaw 
(C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  42,  147  Fed. 
659,  affd.  209  U.  S.  365,  19  Am.  B.  R.  717, 
52  L.  Ed.  83<5,  28' Sup.  Ct.  512;  In  re  Boiling 
(D.  C,  Va.),  17  Am.  B.  R.  399,  147  Fed.  786; 
In  re  Swift  (C.  C.  A.,  Ist  Cir.),  7  Am.  B.  R. 
374,  112  Fed.  315;  Hutchinson  v.  Le  Roy  (C. 
C.  A.,  Ist  Cir.) ,  8  Am.  B.  R.  20,  113  Fed.  212; 
In  re  Meadows,  Williams' A  Co.  (D.  C,  N. 
Y.),  23  Am.  B.  R.*124,  17-3  Fed.  694,  affd.  24 
Am.  »B.  R.  251,  177  Fed.  1004;  In  re  Brown 
&  Co.  (D.  C,  N.Y.),  22  Am.  B.  R.  659,  171 
Fed.  254;  In  re  Brown  &  Co.  (D.  C,  N.  Y. 
25  Am.  B.  R.  800,  183  Fed.  861 ;  In  re  Mcln- 
tyre  A  Co.  (Petition  of  Pippev)  (O.  C.  A. 
2d  Cir.),  24  Am.  B.  R  626,  ISl  Fed.  955. 
See  Am.  Bankr.  Dig.  §  385. 

Stock  deposited  as  margin. —  A  customer 
of  a  firm  of  stockbrokers  indebted  to  him  is 
entitled  upon  their  bankruptcy  to  receive 
back  certincates  of  stock  in  their  possession 
as  margin  on  his  account.  Boston  ^fe  De- 
posit &  Trust  Co.  V.  Adams  (Mass.  Sup.  Ct.) , 
37  Am.  B.  R.  609,  113  N.  E.  277. 

111.  Matter  of  Wettengel  (C.  C.  A.,  3d 
Cir!),  38  Am.  B.  R.  444,  238  Fed.  798. 

112.  Gorman  v.  Littlefield,  229  U.  S.  19, 
30  Am.  B.  R.  266,  57  L.  Ed.  1047,  33  Sup.  Ct. 
690;  Sexton  v.  Kessler  &  Co.,  225  U.  S.  90, 
28  Am.  B.  R.  85,  66  L.  Ed.  995,  32  Sup.  Ct. 
657. 

Sufficient  stock  to  cover  claims. —  The  rule 
in  Gorman  v.  Littlefield  (229  U.  S.  19,  30  Am. 
B.  R.  266),  as  to  the  identification  of  stock 
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show  that  at  the  time  of  the  broker's  bankruptcy  he  had  in  his  possession 
a  sufficient  number  of  stock  certificates  of  like  kind  to  replace  those  pur- 
chased by  the  customer.*^  Customers  of  bankrupt  stockbrokers  are  entitled 
to  a  pro  rata  allotment  of  shares  of  stock  of  a  corporation  found  in  the  possession 
of  the  bankrupt  and  purchased  for  them,  although  such  shares  are  not  the 
identical  ones  purchased,  and  are  insuffi.cient  to  fully  satisfy  all."*  The  right 
of  the  customer  will  depend  largely  upon  the  possession  by  the  broker  of  the 
shares  of  stock  at  the  time  of  the  adjudication;  if  at  that  time  they  have  been 
transferred  or  disposed  of  by  him,  the  customer  has  no  superior  claim  against 
other  securities  of  a  different  kind  in  the  broker's  possession, ^^  *  Where  a 
broker  repledges  shares  of  stock  deposited  by  customers,  as  security  for  a  loan, 
and  the  shares  are  sold,  the  proceeds  should  be  applied  in  payment  of  the 
loan,  and  the  surplus  be  distributed  pro  rata  among  the  customers,  according 
to  the  value  of  their  stock.  If  some  of  the  stock  is  sold  and  part  retained  by 
the  pledgee,  there  should  be  such  a  distribution  of  the  proceeds  as  to  make 
all  of  the  owners  share  ratably  in  the  burden  of  the  loan."*  If  the  shares 
are  repledged  to  different  persons  as  security  for  separate  loans  made  by 
each  of  them,  and  subsequently  sold,  each  transaction  must  be  taken  sepa- 
rately, and  the  surplus  proceeds  in  each  case  be  paid  to  the  owners  of  the 
shares  deposited  as  collateral  for  each  loan.**''^ 

(5)  Property  included  generally. —  It  was  evidently  intended  by  the 
word  ''property"  as  used  in  subdivision  5  to  include  in  the  term  every 
vested  right  ot  interest  attaching  to  or  growing  out  of  property.  It  is  meant 
to  embrace  much  of  the  property  that  is  designated  under  the  other  subdi- 


upon  the  bankruptcy  of  a  broker,  ebould 
not  be  restricted  to  stock  actually  in 
the  box  on  the  day  of  the  failure. 
The  rationale  of  the  decision  is  that  if  the 
receiver  has  enough  or  more  than  enough  of 
the  particular  stock  to  cover  all  customers 
who  were  lon^  on  the  day  of  the  failure,  then 
the  presumption  that  he  intended  to  keep  their 
stock  on  hand  is  a  sufficient  identification 
of  the  stock  or  of  so  much  of  it  as  is  needed 
as  theirs.  If,  however,  the  stock  on  hand, 
though  sufficient  to  cover  all  actual  claims,  is 
not  sufficient  to  cover  all*the  long  customers, 
no  such  presumption  arises.  The  fact  that 
some  of  the  loner  customers  make  no  specific 
claim  for  stock  in  the  surplus  cannot  enlarge 
the  rights  of  one  who  does.  Matter  of  Pier- 
son  and  Fell  (C.  O.  A.,  2d  Oir.),  37  Am.  B. 
R.  10.  ^3  Fed.  ©19. 

118.  Duel  v.  Hollins,  241  U.  S.  523,  37  Am. 
B.  R.  1,  60  L.  Ed.  1143,  36  Sup.  Ct.  615, 
revg.  34  Am.  B.  R.  34,  219  Fed.  544.  As 
.to  necessity  of  identification.  In  re  Mclntyre 
&  Co.  (C.  C.  A.,  2d  Cir.),  25  Am.  B.  R.  93, 
181  Fed.  960, 

114.  Duel  V.  Hollins,  241  U.  S.  523,  37 
Am.  B.  R.  1,  60  'L.  Ed.  1143,  36  Sup.  Ct.  616, 
revff.  34  Am.  B.  R.  34.  219  Fed.  544;  Matter 
of  Mclntyre  (€.  C.  A.,  2d  dr.),  34  Am.  B. 
R.  487,  221  Fed.  232. 

115.  Stock  repledged  by  pledgee. —  Where 
shares  of  stock  are  pledged  with  a  broker  by 
his  customers  as  collateral  and  the  broker, 
without  authority  and  without  substituting 
other  stock,  hypothecates  the  customers'  stock 


and  afterwards  beccnnes  bankrupt,  and  the 
stock  is  sold  by  his  pledgee  in  the  regular 
way,  the  sale  conveys  good  title  to  the  particu- 
lar securities  as  against  the  customers  of  the 
bankrupt,  although  they  might  have  claimed 
them  from  the  bankrupt  estate,  if  «till  in  it^ 
possession,  and  the  customers  have  only  v. 
general  claim  against  the  surplus  paid  to 
the  trustee  by  the  bankrupt* s  pledgee.  Mat- 
ter of  Stringer  (D.  C,  N.  Y.),  37  Am.  B.  R. 
44.  230  Ted.  177.  See  rule  laid  down  in 
Matter  of  Hollins  k,  Co.  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  698. 

Stock  converted  by  bankrupt — Where 
brokers  wrongfully  pledged  securities  b^kmg- 
ing  to  their  customers  as  collateral  for  a 
loan  in  their  bank,  and  upon  their  bank- 
ruptcy the  bank  under  the  terms  of  a  col- 
lateral note  applied  the  deposit  of  the  Ibrokera 
upon  the  note  and  sold  the  securities,  which 
left  a  balance,  the  owners  of  the  securitiea 
are  subrogated  to  the  rights  of  the  bank  in 
the  deposit  and  are  entitled  to  the  possession 
thereof  as  against  the  trustee  in  bankruntcy 
of  the  brokers.  Matter  of  Leavit  &  Grant 
(C.  C.  A.,  2d  Cir.) ,  33  Am.  B.  R.  63,  215  Fed. 
901. 

116.  Jones  on  Collateral  Securities,  §  512; 
Matter  of  Mcl»tvre  (C.  C.  A..  2d  Cir.).  24 
Am.  B.  R.  4,  176  Fed.  552;  Matter  of  Jami- 
son  Bros.  &  Co.   (C.  C.  A.,  3d  Cir.),  38  Am. 

B.  R.  972.  209  Fed.  541. 

117.  Matter  of  Jamison  Bros,  k  Co.    (O. 

C.  A.,  3d  Cir.),  3&  Am.  B.  R.  972,  209  Fed. 
541. 
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visions  J  it  includes  everything  that  can  properly  be  the  subject  of  a  lawful 
transfer,  whether  it  be  corporeal  or  incorporeal.^^^  An  estate  in  real  property 
by  the  entirety,  being  without  possibility  of  severance,  may  not  be  trans- 
ferred by  the  husband  without  the  consent  of  his  wife  and  may  not  be  levied 
upon  by  his  creditors,  and  does  not  therefore  pass  to  his  trustee  in  bank- 
ruptcy.^^ A  Federal  homestead  for  which  a  receipt  had  been  issued  entitling 
the  bankrupt  to  a  patent,  does  not  pass  to  his  trustee,  since  until  a  final 
patent  had  been  issued,  the  homestead  was  not  subject  to  levy  for  the  collection 
()£  the  homesteader's  debts. ^^ 

(6)  Peopeety  in  which  othees  have  an  intebest. —  Property,  within 
the  meaning  of  such  subdivision,  does  not  include  the  property  of  another, 
which  the  bankrupt  is  authorized  to  transfer  only  on  the  condition  that  he 
sells  it  for  value,  or  sells  it  and  holds  its  proceeds  for  its  owner.  ^^  Where 
under  a  State  statute  a  plaintiff's  interest  in  a  pending  action  is  assignable, 
and  is  of  such  a  character  as  to  enable  his  creditors  to  obtain  a  benefit  there- 
from upon  an  administration  of  his  estate,  such  interest  has  been  held  to  be 
property  within  the  meaning  ol  this  subdivision  rather  than  a  "  right  of 
action,'^  under  subdivision  6.^  The  language  of  clause  5  is  suflSciently  broad 
to  include  not  only  the  property  belonging  to  the  bankrupt  absolutely,  but  also 
such  property  the  title  to  which  is,  under  a  State  law,  held  to  be  in  him,  as  to 
his  creditors.  ^^  As  for  instance  where,  under  a  State  statute,  delivery  of 
chattels  is  essential  to  pass  title  as  against  certain  judgment  or  lien  creditors,^* 
or  where  it  is  provided  that  a  trader  who  acquires  and  uses  property  in  his 
business  shall  be  deemed  the  owner  of  such  property  as  against  creditors,  unless 
it  appear  by  public  declaration  or  notice  that  he  is  actii^  as  agent,  in  which 
cases  the  property  so  retained  or  acquired  passes  to  the  trustee  in  bank- 
ruptcy.^^ Special  property,  by  way  of  lien,  in  securities  deposited  with 
the  bankrupt  as  a  pledge,  is  not  property  within  the  meaning  of  the  act  which 
passes  to  the  trustee.*^  But  the  title  to  stock,  deposited  by  a  bankrupt  with 
a  creditor  as  collateral,  previous  to  his  adjudication,  vests  in  the  trustee,  as 
of  the  date  of  the  adjudication.^^  Deposits  in  a  bank  to  the  credit  of  a 
bankrupt  at  the  time  of  adjudication  pass  to 'the  trustee,  even  as  against  a 
payee  of  a  check   who   did  not  present   it  for  payment   until   after  such 


118.  In  re  Cantelo  Mfg.  Co.  (D.  C,  Ae.), 
26  Am.  B.  R.  57,  195  Fed.  276,  holding  that 
an  application  for  a  patent  constitutes  prop- 
erty within  the  meaning  of  subdivision  5. 

119.  In  re  Beihl  (D.  C,  Pa.),  28  Am.  B. 
R.  310,  1^7  Fed.  970. 

120.  In  re  Cohn  (D.  C,  N.  D.),  22  Am. 

B.  R.  761,  171  Fed.  fi«8. 

121.  In  re  Dunlop  (C.  C.  A.,  8th  Oir.),  10 
Am.  B.  R.  361,  368,  156  Fed.  945.  See  In  re 
Re/boulin  File  Co.  (D.  C,  N.  J.),  21  Am.  B. 
R.  296,  1«5  Fed.  24=5  f  V^ood  Co.  v.  Van  Story 
(C.  C.  A.,  4th  Cir.),  22  Am.  B.  R.  740,  171 
Fed.  376;  In  re  Marx  Tailoring  Co.  (D.  C, 
Ala.),  28  Am.  B.  R.  147,  IM  Fed.  243. 

182.  Cleland  v.  Anderson  (INeb.  Sup.  Ct.), 
10  Am.  B.  R.  429.  «6  Neb.  273;  First  Nat. 
Bank  v.  Staake,  202  U.  8.  141,  15  Am.  B.  R. 
689,  50  L.  Ed.  967,  26  Sup.  Ct.  580. 

183.  Chesapeake  Shoe  Co.  v.  Seldner    (C. 

C.  A.,  4th  Cir.),  10  Am.  B.  R.  466,  122  Fed. 
608;  In  re  Tweed  (D.  C,  Iowa),  12  Am.  B. 
R.  648,  131  Fed.  355. 


184.  See  cases  digested  in  Am.  Bankr.  Dig. 
§  390. 

Delivery  of  chattels  is  essential  in  Illinois 
to  pass  title  or  to  create  a  lien  as  against 
execution  or  attaching  creditors,  except  only 
when  dispensed  with  by  reason  of  the  pub- 
licity of  the  transaction.  Hence  pictures  sold 
by  the  bankrupt  or  exchanged  for  others,  but 
not  removed  from  the  bankrupt's  store  or 
seen  at  the  time  by  the  purchaser,  and  re- 
maining in  the  bankrupt's  possession  at  the 
time  of  the  bankruptcy,  paiss  to  the  trustee 
and  the  purchaser  is  not  entitled  to  reclaim 
them.  Matter  of  Ricketts  (C.  C.  A.,  7th 
Cir.),  37  Am.  B.  R.  124,  234  Fed.  285. 

185.  Gillaspy  v.  International  Harvester 
Co.  (Miss.  Sup.  "Ct.),  38  Am.  B.  R.  827,  67 
So.  904. 

H6.  Matter  of  Berry  A  Co.  (D.  C,  N.  Y.), 
15  Am.  B.  R.  360,  146  Fed.  623. 

187.  French  v.  WKite,  18  Am.  B.  R.  906, 
78  Vt.  89,  62  Atl.  35;  First  Nat.  Bank  of 
Memphis  v.  Towner  (C.  C  A.,  6th  Cir.),  38 
Am.  B.  R.  576. 
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adjudication.^^  The  title  to  grain  and  flour  in  the  possession  of  a  bankrupt 
corporation  passes  to  its  trustee  in  bankruptcy,  though  it  had  issued  grain 
and  flour  certificates  as  security  for  loans,  calling  for  delivery  of  a  certain 
quantity  of  flour  on  demand  of  the  holders  of  the  certificates/^ 

(7)  Equities  ik  pkoperty. —  The  equity  of  an  individual  in  copartner- 
ship property,  which  is  his  separate  estate,  passes  to  his  trustee  in  bank- 
ruptcy. The  equity  of  redemption  of  mortgaged  property  passes  to  the 
trustee,  and  he  may  take  and  retain  actual  possession  of  the  property."^ 
However,  where  the  rule  prevails  that  an  equity  of  redemption,  while  assign- 
able by  the  mortgagor,  is  not  subject  to  sale  and  execution,  such  equity  of 
redemption  although  passing  to  the  trustee,  is  not  saleable  by  him,  so  as  to 
transfer  to  the  purchaser  the  statutory  right  of  redemption.^^  Any  further 
attempt  to  differentiate  the  cases  would  be  useless.  Those  appropriate  to  the 
subjects  discussed  in  the  next  paragraphs  are  there  collated.  Others  of  a 
miscellaneous  character  will  be  found  in  the  foot-note.*** 


188.  Proceeds  of  check  paid  after  adjudi- 
cation of  drawer. — iWhere  a  voluntary  bank- 
rupt, in  good  faith,  two  days  before  bank- 
ruptcy, delivers  a  check  to  a  light  company 
in  payment  for  service,  and  the  payee,  dn 
good  faith  without  knowledge  of  the  bank- 
ruptcy, deposits  the  check  in  another  '^ank 
and  it  was  not  paid  until  after  the  adjudi- 
cation of  the  drawer,  the  payee  is  not  en- 
titled as  against  the  trustee  in  bankruptcy  to 
retain  the  sum  received  on  the  check,  because 
the  bankrupt's  deposit  came  into  the  complete 
custody  of  the  bankruptcy  court  upon  the 
adjudication.  Matter  of  Howe  (D.  C, 
Mass.).  37  Am.  B.  R.  601,  235  Fed.  908. 

199.  In  re  Melbourne  Mills  Co.  (D.  C, 
Pa.),  20  Am.  B.  R.  746.  162  Fed.  988,  atfd. 
22  Am.  B.  R.  442,  172  Fed.  177. 

130.  New  York  Institution  for  the  Instruc- 
tion of  the  Deaf  and  Dumb  v.  Crockett,  17 
Am.  B.  R.  233,  242,  117  N.  Y.  App.  Div. 
260,  102  N.  Y.  Supp.  412. 

181.  In  re  Roger  Brown  k  Co.  (C.  C,  A., 
8th  Cir.),  28  Am.  B.  R.  336,  196  Fed.  758. 

18S.  Luth  v.  Galloway  Coal  Co.  {Ala.  Sup. 
Ct.).  32  Am.  B.  R.  866. 

183.  As  to  property  of  a  partnership:  In 
re  Rudnick  (D.  C,  Wash.),  4  Am.  B.  R  531, 
102  Fed.  760;  In  re  Groetzinger  <D.  C,  Pa.), 

6  Am.  B.  R.  399.  110  Fed.  366.    As  to  mort- 
gaged realty:     In  re  Kellogg  (D.  C,  M.  Y.), 

7  Am.  B.  R.  623,  113  Fed.  120,  affd.  10  Am. 
B.  R.  7,  121  Fed.  333. 

As  to  the  proceeds  of  a  sale  under  a  void 
execution  still  in  the  hands  of  the  sheriff: 
In  re  Eaaley  (D,  C,  Va.),  1  Am.  B.  R.  715, 
93  Fed.  419;  In  re  Kenney  (D.  C.  N  Y..), 
2  Am.  B.  R.  494,  95  Fed.  427;  nn  roargu- 
ment,  3  Am.  B.  R.  353,  97  Fed.  554.  affd.  5 
Am.  B.  R.  355.  105  Fed.  897.  Compare  also 
In  re  FranHs- Valentine  Co.  (D.  C,  Cal.).  2 
Am.  B.  R.  188,  93  Fod.  9.53:  In  re  Kimball 
(D.  C,  Pa.),  3  Am.  B.  R.  161,  97  Fed.  29, 
and  Levor,  Trustee  v.  Seiter,  8  Am.  B.  R. 
459,  69  N.  Y.  App.  Div.'  33,  74  N.  Y.  Supp. 
499. 

As  to  property  vested  in  a  receiver  in 
►the  Sta*e  court:     In  re  Movers  &  Co.   (Ref., 


N.  Y.),  1  Am.  B.  R.  347;  In  re  Tvler  (D. 
C,  N.  Y.),  6  Am.  B.  R.  152,  104  fed.  778; 
Hanson  v.  Stephens  (Sup.  Ct.',  G<a.)»  H  Am. 
B.  R.  172.  116  Ga.  722. 

As  to  exercise  of  right  to  redeem:  In  re 
Goldman  (D.  C,  N.  Y.).  4  Am.  B.  R.  100, 
102  Fed.  122;  In  re  Novak  (D.  C,  Iowa),  7 
Am.  B.  R.  27,  111  Fed.  161. 

As  to  unpaid  legacy:  In  re  May  (Ref., 
Minn.),  5  Am.  B.  R.  1. 

As  to  rents:  In  re  Cusa  (Ref.,  Ohio), 
6  Am.  B.  R.  721;  In  re  Dole  (D.  C,  Vt.).  7 
Am.  B.  R.  21,  110  Fed.  926;  In  re  Oleson 
(D.  C,  Iowa),  7  Am.  B.  R.  22,  110  Fed.  796; 
Matter  of  Clark  Realtv  Co.  (C.  C.  A„  7th 
Cir.)  37  Am.  B.  R.  129^  284  Fed.  576. 

Right  of  trustee  of  bankrupt  tenant  to 
crops  imder  lease:  In  re  Luckenbill  (D.  C, 
Pa.),  11  Am.  B.  R.  455,  127  Fed.  9«4. 

As  to  property  acquired  by  bankrupt's 
agent  without  authority;  Matter  of  Part- 
ridge Lumber  Co.  (D.  C.,  N".  J.),  33  Am.  B. 
R.  537,  215  Fed.  973. 

As  to  a  wife's  interest  in  property  vested 
in  her  husband:  In  re  Gamer  (D.  C.,  Ga.), 
6  Am.  B.  R.  496,  110  Fed.  128.  Compare  In 
re  Rooney  (D.  C,  Vt),  6  Am.  B.  R.  478,  109 
Fed.  601. 

As  to  title  of  stocks  bought  by  broker 
for  customer:  In  re  Swift  (C.  C.  A.,  Ist 
Cir.),  7  Am.  B.  R.  374,  112  Fed.  31.5.  As 
to  stocks  pledged  by  bankrupt  pledgee: 
Hutchinson  v.  LeRov  (C.  C.  A.,  1st  Cir.).  8 
Am.  B.  R.  20,  113  Fed.  212. 

As  to  shares  of  stock  fraudulently  car- 
ried in  the  name  of  the^  bankrupt  as  trustee, 
and  in  the  names  of  other  parties  for  the 
purpose  of  concealment:  Fov^'ler  v.  ilenks 
(SJup.  Ct.,  Minn.),  11  Am.  B.  R.  255,  90  Minn. 
74. 

As  to  delivery  sufficient  to  pass  title  as 
against  debtor's  trustee:  Allen  v.  Hollander 
(C.  C,  Mass.),  11  Am.  B.  R.  753.  128  Fed. 
150.  As  to  deliver  of  locomotives  remaining 
in  possession  of  bankrupt  vendoi;:  In  re 
Pease  Oar  &  Locomotive  Works  (D.  C,  lU.), 
14  Am.  B.  R.  331,  134  Fed.  919. 
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(8)  Remainders  and  contingent  interests. —  Considerable  difficulty  is 
often  experienced  in  applying  the  test  fixed  by  subdivision  5  to  contingent 
interests.  Reference  must  usually  be  had  to  the  State  statutes  and  decisions. 
The  following  summary  is,  however,  thought  to  be  quite  generally  applicable : 
Remainders,  either  vested^"  or  contingent,  pass  to  a  trustee ;^^  but  do  not 
where  the  contingency  is  one  both  of  time  of  vesting  and  of  person.  ^^  Where 
the  interest  of  the  bankrupt  depends  on  the  exercise  of  a  discretionary  power 
in  trust,  it  does  not  pass  to  his  trustee, ^^  It  has  been  held,  that  a  devise  of 
an  equitable  life  interest  in  property,  "free  from  the  interference  or  control 
of  creditors,"  does  not  pass  to  the  trustee,  although  such  interest  was  assign- 
able.^^ But  where  a  remainder  is  created  dependent  upon  a  life  estate  as  to 
which  the  life  tenant  is  vested  with  "full  power  to  sell  and  convey  any  real 
estate,"  the  remainderman's  interest,  although  contingent  as  to  amount  and 
value,  passes  to  his  trustee  in  bankruptcy.*^® 

(9)  Trust  interests  and  property  in  trust. —  (I)  ResuLting  or  cortr 
structive  trusts. —  If  property  in  the  bands  of  the  bankrupt  is  impressed  with 


As  to  proceeds  of  property  belonging  to 
another  sold  by  a  bankrupt:  In  re  Wood  & 
Malone  (D.  C,  Ga.),  9  Am.  B.  R.  915,  121 
Fed.  509. 

As  to  money  paid  upon  stocks  snbscrip* 
tion,  to  be  returned  on  certain  ccyiditions: 
In  re  North  Carolina  Car  Co.  (D.  C,  N. 
Car.) ,  11  Am.  B.  R.  4«8,  127  Fed.  178.  As  to 
bankrupt's  interest .  in  an  unadmmistered 
estate:  Osmun  v.  Galbfraith  (Sup.  Ct, 
Mich,),  9  Am.  B.  R.  339,  131   Mich.  577. 

Money  saved  by  the  wife  of  a  deceased 
bankrupt  from  a  weekly  allowance  for 
maintenance  and  household  expenses  made 
to  hereby  her  huUiand  and  deposited  in  the 
bank  in  her  own  name,  will  not  be  ordered 
turned  over  to  the  trustees  of  a  bankrupt 
partnership  of  which  the  deceased  was  a 
member,  where  the  station  in  life  of  the 
parties,  the  solvency  of  the  husband  during 
the  entire  period,  the  economy  of  the  wife 
in  performing  her  household  duties  and  dis- 
pensing with  the  assistance  of  servants,  all 
point  to  the  intention  of  the  husband  to 
relinquish-  possession,  control  and  ownership 
of  the  various  amounts  and  to  vest  her  with 
title  to  the  unexpended  balance.  In  re  Simon 
•  No.  2  { D.  C,  N.  Y. ) ,  28  Am.  B.  R.  616,  197 
Fed.  102. 

Miscellaneous:  In  re  Cobb  (I).  C.  N. 
Car.),  3  Am.  B.  R.  129,  96  Fed.  821;  In  re 
Hana  &  Kirk  (D.  C,  Pa.),  5  Am.  B.  R.  127, 
105  Fed.  587;  In  re  Swift  (Ref.,  Mass.),  5 
Am.  B.  R.  232;  Duplan  Silk  Co.  v.  Spencer 
(C.  C.  A.,  3d  Cir.),  8  Am.  B.  R.  367,  115 
Fed.  689,  revg.  s.  c,  7  Am.  B.  R.  563,  112 
Fed.  638. 

134.  In  re  Woodard  (D.  C,  N.  Car.),  2 
Am.  B.  R.  339,  95  Fed.  260;  In  re  McHarry 
(C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  83,  111 
Fed.  498.  Compare  In  re  Mosier  ( D.  C,  Vt.) , 
7  Am.  B.  R.  268,  112  Fed.  138. 

135.  In  re  Shenberirer  (D.  C,  Ohio) ,  4  Am. 

B.  R.  4S7,  102  Fed.  978;  In  re  St.  John  (D. 

C,  N.  Y.),  6  Am.  B.  R.  190,  105  Fed.  234; 
In  re  Twaddell   (D.  C,  Del.),  6  Am.  B.  R, 


539,  110  Fed.  145.  As  to  when  a  contingent 
reuMiinder  in  realty  passes  to  the  trustee, 
see  Belcher  v.  Bernard,  106  Mass.  230, 

Bankrupt's  interest  as  remainderman; 
sale  of  interest — By  virtue  of  an  adjudi- 
cation in  bankruptcy,  the  interest  of  bank- 
rupt in  a  remainder  in  real  property  passes 
to  his  trustee  by  devolution  of  law,  so  that 
no  conveyance  by  bankrupt  is  necessary  to 
vest  the  trustee  with  his  rights  therein. 
Where  it  does  not  appear  that  a  trustee  in 
bankruptcy  can  obtain  a  sufficient  amoimt 
for  bankrupt's  remainder  interest  in  real 
property  to  justify  a  direction  that  he  sell 
such  interest  and  pay  oflf  the  lien  of  a  judg- 
ment creditor,  an  order  restraining  such 
creditor  from  proceeding  to  collect  his  judg- 
ment other  'than  in  bankruptcy  proceedings 
will  be  vacated  subject  to  the  right  of  the 
trustee,  for  the  protection  of  other  creditors, 
to  join  in  any  action  the  judgment  creditor 
might  take.  In  re  Arden  (D.  C,  N.  Y.), 
26  Am.  B.  R.  6«4,  188  Fed.  475. 

136.  In  re  Hoadley  (D.  C,  N.  Y.),  3  Am. 

B.  R.  780,  101  Fed.  233;  In  re  Gardner   (D. 

C,  N.  Y.),  5  Am.  B.  R.  432,  106  Fed.  670. 

137.  In  re  Wetmore  (D.  C,  Pa.),  4  Am. 
B.  R.  335,  102  Fed.  290;  s.  c,  aflfd.  6  Am. 
B.  R.  210,  108  Fed.  520.  See  also  s.  c,  on 
application  for  discharge,  3  Am.  B.  R.  700, 
99  Fed.  703.  Compare  In  re  Ehle  (D.  C, 
Vt.),  6  Am.  B.  R.  476,  109  Fed.  626. 

138.  Boston  Safe  Deposit  &  Trust  Co.  v. 
Luke,  34  Am.  B.  R.  321,  220  Mass.  484, 
108  N.  E.  64,  affd.  «i/6  now.  Eafiton  v.  Boston 
Safe  Deposit  &  Trust  Co..  240  XJ,  S.  427, 
36  Am.  B.  R,  701,  60  L,  Ed.  723,  36  Sup.  Ct. 
391. 

189.  Matter  of  Dorgan  (D.  C,  Iowa).  38 
Am.  B.  R.  157,  237  Fed.  507;  Pollock  v. 
Meyer  Bros.  (C.  C.  A.,  8fch  Cir.),  36  Am. 
B.  R.  835,  233  Fed.  861,  in  which  the  majority 
opinion  holds  that  in  a  trust  fund  set  apart 
for  the  support  and  maintenance  of  Mary 
Pollock,  under  which  she  had  the  use  of  the 
income  and  such  portions  of  the  principal  as 
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a  trust  it  passes  to  the  trustee  subject  to  the  same  trust.^*^  Where,  though 
title  is  in  the  bankrupt,  another  is  the  real  party  in  interest  under  the 
doctrine  of  resulting  trust,  the  trustee  in  bankruptcy  will  be  directed  to  con- 
vey to  the  real  owner."^  Money  paid  to  the  bankrupt  before  adjudication 
under  a  mistake  of  fact  is  impressed  with  a  constructive  trust,  which  follows 
it  into  the  hands  of  the  trustee. ^*^  Where  a  banker  received  deposits  knowing 
that  he  was  insolvent  and  on  the  day  following  made  an  assignment  of  his 
property,  a  trust  was  impressed  upon  the  funds  deposited  in  favor  of  the 
depositors,  which  must  be  recognized  by  the  banker's  trustee  in  bankruptcy.*^ 
If  property  was  consigned  to  a  bankrupt  for  sale  and  thcv  proceed?  were  used 
by  the  bankrupt  in  his  business  as  his  own,  the  relationship  between  the  con- 
signor and  the  bankrupt  is  that  of  debtor  and  creditor  and  not  that  of  trustee 
and  beneficiary.*** 

(II)  Express  trusts;  interest  of  beneficiary, —  It  is  generally  held  that 
property  devised  in  trust,  so  that  it  is  inalienable  by  the  cestvi  qiie  trust  and 
explicitly  made  not  subject  to  the  claims  of  his  creditors,  will  not  pass  to  his 
trustee."**     Under  the  New  York  statute*^  the  surplus  income  derived  from 


was  reasonably  necessary  for  her  support  and 
maintenance,  the  rennainder  going  to  certain 
persons,  in<»hiding  the  banknipt,  the  interest 
of  the  bankrupt  passed  to  the  trustee. 

140.  Taylor  v.  Plumer,  3  Maule  &  8elw. 
602.  See,' to  the  same  effect,  Cook  v.  Tiillis, 
18  Wall.  332;  Hawkins  ▼.  Blake,  108  U.  S. 
422.  Compare  Cummings  v.  Svnnott  (C.  C. 
A..  3d  Cir.),  25  Am.  B.  R.  859,^184  Fed.  718. 

Bankrupt's  interest  in  real  estate  pur- 
chased with  funds  of  another. —  Petitioner 
under  an  arrangement  with  bankrupt  ad- 
vanced the  money  with  which  to  purchase 
a  vacant  lot  to  be  divided  up  into  building 
lots  and  resold,  and  the  deed  was  taken  to 
petitioner  and  bankrupt.  It  was  understood 
that  the  purchase  was  a  speculation  and 
agreed  that  when  the  lots  were  sold  the  sur- 
plus, after  payment  to  petitioner  of  the 
money  advanced  by  her,  was  to  be  divided 
equally  between  them.  Held,  that  petitioner 
was  entitled  to  show  her  real  interest  in 
the  property,  and  the  rights  of  general  cred- 
itors not  being  harmed,  since  they  had  no 
lien  or  claim  superior  to  petitioner,  grcnving 
out  of  the  form  of  the  deed  in  failing-  to 
disclose  the  actual  in<tercsts  of  the  parties, 
bankrupt's  trustee  was  only  entitled  to  one- 
half  the  surplus  remaining  after  reimbursing 
petitioner  from  the  proceeds  of  a  sale  of 
the  propertv.  In  re  McConnell  (T).  C,  N. 
Y.).  28  Am!  B.  R.  659,  107  Fed.  492;  Jones 
V.  Dugan  (Md.  Ct.  of  App.),  38  Am.  H.  R. 
874.  92  Atl.  775. 

141.  In  re  Davis  (D.  C,  Mass.),  7  Am. 
B.  R.  258,  112  Fed.  129.  See  also  In  re 
Coffin  (D.  C,  Conn.).  16  Am.  B.  R.  682, 
146  Fed.  181;  In  re  Taft  (C.  C.  A.,  6th  Cir.), 
13  Am.  B.  R.  417,  133  Fed.  511;  Youpg  v. 
Allen  (C.  C.  A.,  6th  Cir.),  .30  Am.  B.  R.  261, 
207  Fed.  318. 

142.  Matter  of  Berrv  &  Co.  (C.  C.  A.,  2d 
Cir.),  16  Am.  B.  R.  5M,  146  Fed.  623. 

143.  Matter  of  Silver  (D.  C,  Ohio).  31 
Am.  B.  R.  106,  208  Fed.  797;  In  re  vSi:6wart 
(D.  C,  N.  Y.),  24  Am.  B.  R.  474,  178  Fed. 

463. 


144.  In  re  Emerson,  Marlow  k  Co.  (C. 
C.  A.,  7th  Cir.),  29  Am.  B.  R.  173,  199  Fed. 
95. 

145.  Miinroe  v.  Dewev,  4  Am.  B.  R.  264, 

176  Mass.  184,  57  N.  E.  340;  Eaton  v.  Boston 
Safe  Deposit  &  Trust  Co..  240  V.  S.  427,  36 
Am.  B.  R,  701,  60  L.  Ed.  723,  36  CSup.  Ct. 
391,  in  which  it  was  held  that  the  life  in- 
terest of  a  beneficiary  in  trust,  providing  that 
the  income  to  her  is  "to  be  free  from  the 
interference  or  control  of  her  creditors,"  doea 
not  pass  to  her  trustee  in  bankruptcy,  where 
the  State  law  treats  such  restrictions  »s  lim- 
iting the  character  of  the  equitable  property 
and  as  inherent  in  it. 

Termination  of  trust  by  bankruptcy. — 
In  the  case  of  Nicholas  v.  Eaton,  91  U.  S. 
716,  23  L.  Ed.  254,  it  appeared  thait  real 
estate  was  devised  to  trustees  who  were 
directed  to  pay  the  income  to  one  who  was 
afterward  adjudged  a  bankrupt,  and  the  de- 
vise contained  the  condition  and  proviso  that 
if  the  said  beneficiary  should  become  bank- 
rupt, the  trust  should  cease;  and  thereafter 
the  trustees  in  their  discretion  were  to  apply 
the  income  to  the  support  of  the  beneficiary 
and  to  his  familv,  and  the  trustees  were  em- 
powered in  their  discretion  to  transfer  any 
portion  of  the  trust  fund  to  the  beneficiary. 
Tlie  court  held  that  the  bankruptcy  termin- 
atp<l  all  of  the  bankrupt's  lesral  and  vested 
rights  in  and  to  the  estate  and  left  nothing 
to  which  his  assignee  in  bankruptcy  could 
assert  a  claim,  and  that  the  discretionary 
power  vested  in  the  trustees  to  pay  sums 
to  the  bankrupt  coi|ld  not  be  subjected  to 
the  control  of  the  trustee  in  bankruptcy,  the 
court  saying:  "J»fo  case  is  cited;  none  is 
known  to  us  which  goes  so  far  as  to  hold 
that  an  aKsolute  discretion  in  the  tmsitee.  a 
discretion  which,  by  the  exipress  language  of 
the  will,  he  is  under  no  obHo^ation  to  exer- 
cise in  favor  of  the  bankrupt,  confers  such 
an  interest  on  the  latter  that  he  or  his  as- 
siernee  can  successfully  assert  it  in  a  court 
of  equitv  or  in  anv  other  court." 

146.  X.  Y.  Real' Property  Law,  §  103. 
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a  trust  to  receive  and  apply  the  rents  and  profits  of  real  property  is  inalienable 
and  does  ilot  pass  to  the  trustee  of  the  bankrupt  beneficiary/^''  But  if  the 
beneficiary's  interest  is  in  the  nature  of  an  annuity  it  is  subject  to  levy  and 
will  pass  to  the  beneficiary's  trustee  in  bankruptcy,"®  especially  where  it  is 
in  lieu  and  takes  the  place  of  the  beneficiary's  interest  in  her  "husband's 
estate.**^  It  has  been  held  that  a  trustee  in  bankruptcy  may  bring  a  suit  in  equity 
to  obtain  the  surplus  of  income  from  a  trust  fund,  if  that  income  be  more  than 
sufficient  for  the  support  of  the  bankrupt,^^  and  under  the  New  York  code 
a  continuing  execution  in  the  nature  of  garnishment  may  be  had  against  the 
income  of  a  trust  fund.^^^  Property  allotted  to  an  Indian  under  an  act  of 
Congress  to  be  held  in  trust  for  such  Indian  by  the  United  States  for  twenty- 
five  years,  after  which  a  conveyance  is  to  be  made  by  the  government  to  the 
Indian  free  and  clear  from  all  charges  and  incumbrances,  is  not  during  the 
twenty-five  years  an  alienable  estate  and  does  not  pass  to  the  trustee.^'^ 

(Ill)  Mingling  trust  funds;  following  such  funds. — It  seems  also  that 
where  the  bankrupt  mingles  trust  funds  with  his  own  so  that  their  identity 
is  lost,  the  beneficiaries  must  share  pari  passu  with  the  creditors. ^'^  Persons, 
seeking  to  trace  trust  funds  into  a  bank  and  thence  into  collateral  which  ulti- 
mately came  into  the  hands  of  a  trustee  in  bankruptcy,  are  under  the  burden 
of  proving  their  title,  and  if  their  evidence  leaves  the  matter  of  identification  in 
doubt  must  be  resolved  in  favor  of  the  trustee  in  bankruptcy.^"  There 
can  be  no  departure  from  the  general  principle  that  to  follow  trust  funds 
there  must  be  some  identification  of  the  properly  sought  to  be  charged  with 


147.  McNaboe  ▼.  Marks,  16  Am.  B.  R.  767, 
51  N.  y.  Miac.  207,  9^  N.  Y.  Supp.  960; 
Butler  v.'Bftudoine,  16  Am.  B.  R.  238  n.,  84 
N.  Y.  Aipp.  Kv.  215,  82  N.  Y.  Supp.  773, 
affd.  177  N,  Y.  630,  69  N..E.  1121.  Contra: 
In  re  Baudoine  (C  C.  A.,.  2d  Cir.),  3  Am. 
B.  R.  661,  101   Fed.  574;  Brawn  v.  Barker, 

8  Am.  B.  R.  450,  68  N.  Y.  App.  Div.  592, 
74  N.  Y,  3upp.  43.  Compare  Smith  v.  Belden, 
.6  Am.  B.  R.  432,  35  N.  Y.  Misc.  113,  71 
N.  Y.  Supp.  246,  for  method  of  reaching  such 
a  surplus. 

148.  Wetmore  v.  Wetmore,  149  N.  Y.  520, 
44  N.  E.  169,  33.  L.  R.  A.  708,  62  Am.  8t. 
Rep.  7'52;  <Mms  v.  Husson,  140  N.  Y.  99, 
36  N.  E.  422. 

149.  Tn  re  Burtis  (D.  C,  N.  Y.),  26  Am. 
B.  R.  680.  188  Fed.  527. 

160.  In  re  TiflBany  (D.  C,  N.  Y.),  13  Am. 
B.   R.   310,   133   Fed.   799;    In   re   Baudoine 

(C.  C.  A.,  2d  Cir.),  3  Am.  B.  R.  661,  101 
Fed.  574. 

161,  Code  Civil  Procedure,  New  York,  § 
1391,  as  amended  bv  L.  1908,  ch.  148. 

152.  In  re  Russie  (D.  C,  Oreg.),  3  Am. 
B.  R.  6,  96  Fed.  609. 

163.  In  re  Richard   (D.  C,  Tenn.),  4  Am. 

B.  R.  700,  104  Fed.  792;   In  re  Marsh   (D. 

C,  Conn.),  8  Am.  B.  R.  676,  116  Fed.  396; 
In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129, 
126  Fed.  992;  In  re  Mulligan  (D.  C,  Mass.), 

9  Am.  B.  R.  8,  116  Fed.  715:  Matter  of  See 
(C.  C.  A.,  2d  Cir.),  31  Am.  B.  R.  360.  209 
Fed.  172;  Matter  of  Leicrh  (D.  C,  HI.),  31 
Am.  B.  R  379,  208  Fed.  486,  holding  that 
a  tru^  fund  must  be  clearly  traced  in  order 
to  charge  a  bankrupt's  estate  with  liability 
therefor. 


Mingling  tmst  funds  with  general  funds. 
—  Wfhere  trust  funds  have  been  unlawfully 
diverted  and  intermingled  with  the  general 
funds  of  a  bankrupt,  so  as  to  render  their 
identification  impossible,  the  fmnkruptcy 
court,  acting  as  a  court  of  equity,  will  fol- 
low them  and  decree  restitution  to  the  cestui 
que  trust,  if  the  unlawful  appropriation  of 
the  trust  funds  resulted  in  swelling  the  as- 
sets and  came  into  the  possession  of  the 
trustee;  but  if  after  the  misappropriation 
and  mingling  all  the  money  is  withdrawn, 
the  equities  are  lost,  although  moneys  from 
other  sources  Are  subsequently  deposited  in 
the  same  place;  or  if  a  part  of  the  funds 
so  mingled  is  withdrawn,  so  that  the  fimd 
is  reduced  to  a  smaller  sum  than  the  trust 
fund,  the  latter  must  be  regarded  as  dis- 
sipated, except  as  to  the  balance,  and  funds 
subsequently  added  from  other  sources  can- 
not be  subjected  to  the  equitable  claim  of  the 
cestui  que  trust.  In  re  Dimn  &  Co.  (D.  C, 
Ark.),  28  Am.  B.  R.  127.  ^93  Fed.  212. 

Where  money  is  intrusted  to  the  bank- 
rupt for  safe  keeping,  and  is  deposited  by 
him  to  his  credit,  it  may  be  claimed  by  the 
owner  out  of  the  balance  of  such  deposit 
coming  into  the  hands  of  the  trustee,  al- 
though it  cannot  be  specifically  identified,  it 
appearing  that  at  all  times  the  bankrupt's 
a«?ount  at  the  bank  exceeded  the  amount  in- 
trusted to  him.  Tn  re  Rovea  (D.  C,  Wash.), 
16  Am.  B.  R.  141,  143  Fed.  182. 

164.  «rhuvler  v.  Littlefield,  232  XT.  R.  707, 
36  Am.  B.  R.  209.  58  L.  Ed.  806,  34  Sup. 
Ct.  466,  holding  that  where  one  has  deposited 
trust  funds  in  his  individual  bank  account 
and  the  mingled  fund  is  at  any  time  wholly 
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the  trust.**^  But  if  there  has  been  no  mingling,  the  trustee  of  a  bankrupt 
estate  takes  no  title,  though  he  has  the  right  to  possession  and  a*  qu^si-interest 
until  the  beneficiaries  prove  their  right. **^ 

(10)  Do  WEB  AND  curtesy  RIGHTS. —  Here  also  the  State  law  controls. 
It  is  the  general  rule  that,  if  the  dowress  is  the  bankrupt  and  her  estate  is 
vested,  the  trustee  takes  her  interest;*"  conversely,  if  her  interest  is  still 
inchoate,  it  does  not  pass.  So  also  of  the  husband's  curtesy:  if  vested,  it 
passes;  if  merely  initiate,  it  does  not.*^  'Where,  however,  the  husband,  not 
the  wife,  is  the  bankrupt,  her  inchoate  interest  is,  in  most  States,  sufficiently 
vested  to  endure,  and  the  husband's  title  passes  to  the  trustee  subject 
thereto;*®*^  if  the  husband  dies  after  his  bankruptcy,  she  is  entitled  to  the 
same  interest  she  would  have  taken  had  he  died  before  it*^  If  a  purchase- 
money  mortgage  has  been  given  by  a  bankrupt  husband,  the  contingent  right 
of  dower  of  his  wife  only  attaches  to  the  surplus  remaining  after  the  payment 
of  the  mortgage  debt.*^  If  a  bankrupt's  wife  consents  to  the  sale  by  the 
trustee  of  the  bankrupt's  real  property,  and  to  accept  a  gross  sum  in  lieu  of 
her  dower,  such  property  may  be  sold  free  from  her  inchoate  right  of  dower. **^ 
On  the  other  hand,  where  the  wife  is  the  bankrupt,  the  husband  is  not  entitled 
to  have  his  curtesy  initiate  admeasured.  If  the  mortgage  in  which  the  wife 
Has  joined  is  declared  void  as  a  preference,  the  wife's  right  of  dower  is 
restored.**^  These  doctrines  flow  from  well-recognized  principles  of  real- 
estate  law.     Cases  collaterallv  valuable  will  be  found  in  the  foot-note.^®* 


depleted  the  trust  fund  is  there/by  dissipated, 
and  cannot  be  treated  as  reappearing  in  sums 
subsequently  deposited  to  tne  credit  of  the 
same  account. 

150.  In  re  Mclntyre  A  Co.  (Petition  of 
Grace)  (C.  O.  A.,  2d  Cir.),  26  Am.  B.  R  51, 
186  Fed.  96;  Comraings  v.  Synnott  (C.  C. 
A.,  3d  Cir.),  25  Am.  B.  R.  »59,  184  Fed.  718. 

156.  In  re  Cobb  (D,  C,  N.  C),  3  Am.  B. 
R.  129,  96  Fed.  821.  If  the  trust  is  coupled 
with  an  interest,  he  becomes  vested  with  the 
interest.    Walker  v.  Siegel,  Fed.  Cas.  17,086. 

157.  Compare  In  re  Watterson,  95  'Pa.  St. 
312. 

158.  Hesseltine  v.  Prince  (D.  C.  Mass.), 
2  Am.  B.  R.  600,  96  Fed.  802;  Matter  of 
Russell  (Ref.,  Ohio),  13  Am.  B.  R.  24. 

Interest  in  property  purchased  for  wife 
with  money  of  husband;  Virsrinia  Rule. 
Where  a  huBiband  causes  property  to  be  con- 
veyed to  his  wife  and  pays  a  portion  of  the 
purchase  price  from  his  own  funds,  witfi  the 
intent  of  giving  the  same  outright  to  his 
wife,  and  subsequently  pays  the  balance  of 
the  purchase  price  after  her  death,  and  there- 
after becomes  a  voluntary  bankrupt,  his  trus- 
tee cannot,  under  the  law  of  Virginia,  claim 
an  interest  of  the  bankrupt  nn  tenant  by 
curtesy  in  the  property  whicji  belonged  to  his 
wife,  for  the  rule  in  that  State  is  that  where 
a  hus/band  transfers,  or  causes  to  be  trans- 
ferred, real  estate  to  his  wife  the  presumption 
is  that  he  transfers  his  entire  interest,  in- 
cluding all  his  marital  rights.  Cox  v.  Wal- 
lace (C.  C.  A.,  4th  Cir.),  33  Am.  B.  R.  196, 
219   Fed.  126. 

159.  In  re  Shaeflfer  (D.  C,  Pa.),  5  Am. 
B.  R.  248,  104  Fed.  973 ;  In  re  Forbes  (Ref., 


Ohio),  7  Am.  B.  R.  42;  Porter  v.  Lazear, 
109  U.  S.  84,  27  L.  Ed.  866,  3  Sup.  Cfc.  68; 
Matter  of  Hawkins  (Ref.,  R.  I.).  9  Am.  B. 
R.  mS;  Thomas  v.  Woods  (C  0^  A.,  8th 
Cir.),  23  Am.  B.  R,  138,  173  Fed.  686.  But 
see  Kelly  v.  Strange,  Fed.  Cas.  7,676.  As  to 
rule  in  Pennsvlvania,  see  In  re  Freedman 
(Ref..  Pa.),  ^  Am.  B.  R.  186;  Matter  of 
Chotiner  (D.  C,  Pa.),  32  Am.  B.  R.  760, 
216  Fed.  916. 

Computation  of  value  of  dower;  effect  of 
assent  to  compromise. —  In  Ohio  the  wife 
of  a  bankrupt  is  entitled  to  receive  from 
the  trustee  out  of  the  -proceeds  of  the  sale  of 
the  bankrupt's  real  property  remaining  after 
satisfaction  of  mortgage  liens,  the  value  of 
her  contingent  right  of  dower,  computed  upon 
the  noss  selling  price  of  the  property.  The 
wife's  right  to  dower  is  not  barred  by  the 
compromise*  of  a  claim  by  the  trustee  to 
which  she  assented.  Matter  of  Strauch  (D. 
C,  Ohio),  31  Am.  B.  R.  36,  208  Fed.  842. 

160.  In  re  Hester,  Fed.  Cas.  6,437.  But 
see  Bosteck  v.  Jordan,  64  Tenn.  370.  The 
rule  is  different  under  the  Arkansas  statute. 
In  re  McKenzie  (C.  C.  A,,  8th  Cir.),  16  Am. 
B.  R.  679,  142  Fed.  383. 

161.  Matter  of  Havs  (C.  C.  A.,  6th  Cir.), 
24  Am.  B.  (R.  660-,  181  Fed.  674. 

162.  Matter  of  Acretelli  (D.  C,  N.  Y.), 
21  Am.  B.  R.  537,  173  Fed.  121;  Savage  v. 
Savage  (C.  €.  A.,  4th  Cir.),  16  Am.  B.  R. 
590,  141  Fed.  346. 

163.  Matter  of  Lingafelter  (C.  C.  A,,  0th 
Cir.),  24  Am.  B.  R.  606. 

164.  Hawk  v.  Hawk   (D.  C,  Ark.),  4  Am. 

B.  R.  4613.  102  Fed.  679;  In  re  Gamer   (D. 

C,  Oa.),  6  Am.  B.  R   69i6,  110  Fed.   123; 
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(11)  Licenses,  feanchises,  and  peksonal  privileges. —  (I)  In  general, 
—  Property  rights  which  by  their  terms  are  either  nonassignable  or  restricted 
to  the  person  originally  acquiring  them,  often  furnish  puzzling  problems. 
Thus  of  nonassignable  leases.  The  English  and  American  rules  seem  to  be 
different ;  the  better  American  opinion  is  that  a  bankruptcy,  even  if  voluntaiy, 
is  not  a  breadi  of  a  covenant  not  to  assign.^*^  The  trustee  of  a  bankrupt 
tenant  is,  therefore,  entitled  to  the  leased  premises  for  the  remainder  of  the 
term.^®^  Pensions  or  annuities  payable  to  State  or  municipal  employees  after 
long  and  continued  services  are  not  in  the  nature  of  property  rights,  but  are 
public  bounties  as  awards  for  such  services,  granted  as  an  encouragement 
for  continuance  in  official  positions;  they  are  not  subject  to  execution  and 
are  not  transferable,  and  hence  do  not  pass  to  trustees  in  bankruptcy. ^*^  . 

(II)  Personal  contracts. —  A  contract  between  a  publisher  and  an  author, 
whereby  the  former  undertakes  to  publish  and  market  literary  productions  of 
the  latter,  is  not  assignable  ;^^  nor  is  a  contract  with  a  person  for  the  manu- 
facture by  him  of  a  particular  commodity  requiring  special  skill  of  the 
manufacturer.^®®  But  there  is  a  difference  between  an  absolute  assignment 
of  a  contract  and  an  assignment  of  rights  under  a  contract.  Thus,  under  a 
contract  between  an, insurance  company  and  its  agent,  commissions  on  renewal 
premiums  on  policies  written  prior  to  the  agent's  adjudication  as  a  bankrupt, 
but  unaccrued  at  that  time,  pass  to  his  trustee  as  property  which  the  bankrupt 
might  have  assigned  without  the  consent  of  the  company."®  The  "medical 
and  surgical  practice  and  good  will "  acquired  by  a  bankrupt  physician  by 
contract  with  another  physician  does  not  pass  to  his  trustee  in  bankruptcy. 

(III)  Franchises  and  licenses. — Whether  a  franchise  or  a  license  passes 
to  the  trustee  on  the  bankruptcy  of  its  owner  depends  usually  on  the  terms  of 
the  instrument  creating  it,  or,  if  that  is  silent,  on  ^whether  in  its  nature  it  calls 
for  personal  skill  or  discretion.^'^  It.  has  been  held  that  a  franchise  to  con- 
struct a  turnpike  road,  and  to  collect  the  tolls  was  a  personal  trust  and  did 
not  pass  to  the  assignee  in  bankruptcy  since  the  person  who  had  the  franchise 
could  not  voluntarily  assign  it,  the  consent  of  the  party  conferring  the  fran- 
chise being  necessary  by  reason^ of  the  personal  character  of  the  work  to  be 
performed."^  But  a  franchise  which  gave  to  one  the  right  to  take  tolls  from 
persons  crossing  a  certain  bridge  has  been  held  to  be  assignable."*  It  is 
already  well  settled  that  a  bankrupt's  interest  in  a  license  to  sell  liquors 


In  re  Roonev  (B.  C,  Vt.),  6'  Am.  B.  R.  47», 
1(K^  Fed.  601. 

165.  For  the  English  rule,  see  Doe  v. 
Bevan,  3  Maule  &  S.  353;  Doe  v.  Smith,  6 
Taunt.  795;  Dommett  v.  Bedford,  3  Ves. 
148.  For  the  American,  Starkweather  v. 
Cleveland  Tns.  Co.,  Fed.  Cas.  13,308;  Perry 
V.  Lorillard,  61  N.  Y.  214. 

A  tenant's  covenant  not  to  assign  his  lease 
without  the  landlord's  permission  in  writing 
does  not  apply  to  an  adjudication  of  the 
tenant's  bankruptcy.  In  re  Bush  (D.  C,  R. 
I.),  11  Am.  B.  R.  415,  126  Fed.  878;  Matter 
of  Frazin  &  Oppenheim  (D.  C,  N.  Y.),  23 
Am.  B.  R.  299,  174  Fed.  713. 

166.  In  re  Adams  (D.  C,  Conn.),  14  Am. 
B.  R.  23,  134  Fed.  142;  In  re  Rubel  (D.  C, 
Wis.),  21  Am.  B.  R.  666,  166  Fed.  131. 

167.  Matter  of  Hoag  ( D.  C,  N.  Y. ) ,  36  Am. 
B.  R.  142,  227  Fed.  478. 
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168.  Matter  of  McBride  &  Co.  (D.  C,  N. 
Y.),  12  Am.  B.  R.  81,  132  Fed.  285. 

169.  Jetter  Brewing  Co.  v.  ScoUan.  15  Am. 
B.  R.  300,  111  N.  Y.  App.  Div.  925,  06  N.  Y. 
Supp.  1130. 

170.  Matter  of  Wright  (C.  C.  A.,  2d  Cir.), 
19  Am.  B.  R.  454,  157  Fed.  544,  affg.  18  Am. 
B.  R^  198,  1&7  Fed.  544,  revg.  16  Am.  B.  R. 
77«. 

171.  In  re  Mvers  (C.  C.  A.,  7th  Cir.),  31 
Am.  B.  R.  24,  208  Fed.  407. 

172.  Parsons  on  Contracts.  Part  II,  oh.  12, 
§  9;  People  v.  Duncan,  41  Cal.  507;  Stewart 
V.  Hargrove,  23  Ala.  429. 

173.  People  v.  Duncan,  41  Cal.  507. 

174.  Stewart  v.  Hargrove,  23  Ala.  429. 
176.  In  re  Brodhine  (D.  C,  Mass.),  2  Am. 

B.  R.  53,  93  Fed.  643;  In  re  Fisher  (D.  €., 
Mass.),  3  Am.  B.  R.  406,  08  Fed.  ftS,  aflfd. 
as  Fisher  v.  Cushman   (C.  C.  A.,  1st  Cir.), 
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passes  to  his  trustee;"^  but  this  question  is  dependent  upon  the  statute  under 
which  the  license  is  issued/^®  and  whether  it  was  granted  before  or  after  the 
bankrupt's  adjudication.^^  If  the  law  under  which  a  liquor  license  is  granted 
makes  it  a  mere  personal  privilege  and  not  a  property  right,  it  may  not  he 
mortgaged,  aud  where  it  is  attempted,  the  mortgagee's  interest  -vviU  not  prevail 
as  agaiust  that  o^  the  licensee's  trustee  in  bankruptcy. ^^  A  license  to  occupy 
a  city  market  is  property  passing  upon  the  bankrupt  licensee,  and  the  court 
will  order  an  assignment  to  the  trustee  of  such  property."^  A  trustee  must 
conform  in  all  respects  to  a  license  which  'comes  to  him  upon  the  bankruptcy 
of  a  licensee;  in  respect  to  such  license  he  occupies  the  same  position  as  the 
bankrupt  licensee.*^ 

(IV)    Seat  in  stock  exchange. —  It  has  been  held  that  the  bankrupt  may 
be  ordered  to  transfer  a  seat  in  a  stock  exchange  to  his  trustee. ^^^     But  the 


4  Am.  B.  R.  646,  103  Fed.  860;  In  re  Becker 
(D.  €.,  Pa.).  3  Am.  B.  R.  412,  1>8  Fed.  407; 
In  re  Mav  (Ref.,  Minn.),  5  Am.  B.  R.  1; 
Matter  orWeisel  &  Knaup  (D.  C,  Pa.),  23 
Am.  B.  R.  5»,  173  Fed.  718,  holdine;  that  the 
right  to  apply  for  a  renewal  of  a  liquor 
license  is  an  asset  which  passes  to  the  trustee. 
Compare  In  re  Erarich  (D.  C,  Pa.),  4  Am. 
B.  R.  99-;   101  Fed.  231. 

176.  Assignability  of  liauor  license  under 
State  law.— 'In  re  McArdle  (D.  C,  Mass.), 
11  Am.  B.  R.  368,  126  Fed.  44^,  in  which 
case  the  court  applied  the  case  of  In  re  Fisher 
(D.  C,  Mass.),  3  Am.  B.  R.  406,  »8  Fed.  98, 
as  limiting  the  right  of  a  trustee  to  realize 
upon  the  value  of  a  liquor  license  to  a  case 
wnere  the  granting  authority  gave  its  assent 
thereto;  it  was  there  held  that  a  bankruptcy 
court  should  not  enforce  the  claim  of  a  mort- 

f^agee  to  the  proceeds  of  the  bankrupt's  liquor 
i cense,  where  the  granting  power,  on  pounds 
of  public  policy  and  interest,  dechnes  to 
recognize  any  right  in  the  licensee  to  mort- 
gage his  license,  and  any  claim  of  the  mort- 
gagee therein.  In  re  Olewine  (D.  C,  Pa.),  11 
Am.  B.  R.  40,  125  Fed.  840;  Tracy  v.  Gins- 
berg, 10  Am.  B.  R.  792,  189'  Mass.  260; 
Snvder  v.  Rougher,  16  Am.  B.  R.  7t)2, 
214  Pa.  St.  453,  holding  that  although 
a  liquor  license  may  not  be  sold  by  the 
trustee,  vet  the  fixtures  and  furniture  mav  be 
sold  on  condition  that  the  license  shall  be 
transferred  to  the  purchaser  by  the  license 
court;  Matter  of  Keller  (Ref.,  <»a.),  16  Am. 
B.  R.  727,  arising  under  Georgia  statute. 

177.  Whitlock's  License,  22  Am.  B.  R.  262, 
30  Pa.  8uper.  Ct.  34. 

Liquor  license;  unexpired  term  and  right 
to  renewal. —  WTiere  a  bankrupt  at  the  date 
of  his  adjudication  holds  an  unexpired  liquor 
license  with  the  risrht  to  a  renewal,  the  im- 
expired  term  and  the  right  to  a  renewal  pass 
to  his  trustee  and  upon  their  sale  by  the 
receiver  the  bankrupt  may  be  ordered  to  join 
in  proceedings  for  a  renewal  necessary  to 
make  the  sale  effect  ive.  Matter  of  Dovle 
(C.  €.  A..  3d  Cir.),  ,^1  Am.  B.  R.  571,  209 
Fed.  1,  revg.  30  Am.  B.  R.  .'JS,  205  Fed.  543. 

178.  Gilday  v.  Warren,  69  Conn.  237.  37 
Atl.  4^;   Joyce  on   Intoxicating  Liquors,   § 


228.  See  also  Tracv  v.  Ginsberg,  16  Am. 
B.  R.  T«2  (note) ,  ISQ-^Mass,  260,  76  N.  E.  6^7. 
The  statutes  of  Virginia  provide  that  no 
license  to  traffic  in  liquors  shall  be  granted 
to  any  person  who  is  not  a  qualified  voter 
of  the  county  or  city  in  which  the  business 
is  to  be  conducted;  that  if  the  licensee  is  a 
corporation,  its  agent  selling  such  liquor 
must  be  so  qualified.  Tlie  applicant  must  be 
a  fit  person  and  personally  superintend  the 
business.  Every  license  is  deemed  to  confer 
a  personal  privilege  and  may  only^be  assigned 
to  a  person  to  whom  it  might  originally  have 
been  granted,  the  validity  of  such  assignment 
depending  upon  a  certificate  in  favor  of  the 
assi^ee  made  by  the  court  granting  the 
original  license.  In  case  of  the  death  of  the 
^  licensee,  his  personal  representative  has  like 
'  powers  of  assignment'.  Under  such  pro- 
visions, held  that  the  trustee  of  a  bankrupt 
licensee  is  entitled  to  the  proceeds  of  such 
license  as  against  a  brewing  company  claim- 
ing the  same  by  virtue  of  4in  attempted  as- 
signment thereof,  given  prior  to  the  gi*anting 
of  the  license,  as  security  for  a  loan  to  the 
bankrupt  of  the  greater  part  of  the  license 
fee.  In  re  Flaherty  (D.  C,  Va.),  25  Am.  B. 
R.  943,  194  Fed.  WZ. 

A  stock  of  liquors  held  by  a  bankrupt, 
dulv  licensed  under  the  statutes  of  a  State, 
IS  property  which  passes  to  the  trustee  in 
bankruptcy,  although  under  the  State  statute 
the  trustee  cannot  sell  or  dispose  of  the  same. 
Stnib  v.  Gamble  (0.  C.  A..  8th  Cir.),  34 
Am.  B.  R.  229.  221   Fed.  253. 

179.  In  re  Enirich  (D.  C,  Pa.),  4  Am.  B. 
R.  «9,  101   Fed.  231. 

180.  In  re  Spitzel  &  Co.  (D.  C,  (N.  Y.), 
21   Am.  B.  R.  729,  168  Fed.  156. 

Fountain  pens  under  license  agreement. — 
Where  a  fountain  pen  company,  having  de- 
livered pens  under  a  license  agreement  for 
sale  at  retail,  fails  to  comply  with  the  law 
of  bailments  of  West  Virginia,  its  patented 
articles  pass  absolutelv  without  any  limita- 
tion into  the  hands  of  the  trustee  in  bank- 
niptcv  of  the  licensee.  Waterman  Co.  v. 
Kline'  (C.  C.  A.,  4th  Cir.),  37  Am.  B.  R.  252, 
234   Fed.   891. 

181.  In  re  Page  (D.  C,  Pa.),  4  Am.  B.  R. 
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question  as  to  whether  a  seat  in  a  stock  exchange  belongs  to  a  bankrupt  and 
is,,  therefore,  to  be  administered  as  part  of  his  assets  by  the  trustee  depends 
upon  the  facts  in  each  particular  case.^^^  The  fact  that  the  sale  of  a  seat  in 
a  stock  exchange  is  hindered  by  conditions  contained  in  the  by-laws  or  con- 
stitution of  the  exchange  would  not  affect  the  question ;  the  court  may  direct 
the  bankrupt  member  to  lake  such  action  as  may  be  required  to  pass  title. ^^ 
Although  the  seat  passes  to  the  member's  trustee  in  bankiniptcy,  it  is  not 
available  to  him  as  an  asset  of  the  estate,  until  the  claims  of  other  members 
of  the  exchange  have  been  settled  by  the  sole  tribunal  entitled  to  pass  upon 
the  same  according  to  the  laws  of  the  exchange. ^^ 

(12)  Life  insurance  policies. —  (I)  In  general. —  These  rights  are  akin 
to  those  personal  privileges  just  considered.  The  bankrupt  is  obliged  to 
enumerate  such  policies  in  Schedule  B  (3)  accompanying  his  petition.  Here, 
also,  the  test  is:  Was  the  interest  of  the  insured  transferable  or  subject  to 
levy  ?  Where  a  policy  has  been  pronounced  valueless  and  turned  over  to  the 
bankrupt,  and  the  premiums  thereof  are  paid  either  by  himself  or  his  wife, 
and  the  bankrupt  dies  soon  after  the  policy  is  so  turned  over,  the  proceeds  of 
the  policy  do  not  belong  to  his  estate  in  bankruptcy.  ^®^  The  meaning  and 
effect  of  the  proviso  clause  in  subdivision  (5)  is  considered  in  a  later 
paragraph.^«« 

(11)  Cash  surrender  value, —  If  the  policy  has  an  expressed  cash  surrender 
value,  payable  to  the  banknipt,  and  enforceable  by  him,  it  is,  of  course,  within 


467.  102  Fed.  747;  In  re  Gavlori  (D.  C, 
Mo.),  7  Am.  B.  R  196,  111  Fed.  717;  Mat- 
ter of  Hurlbutt '(C.  C.  A.,  2d  Cir.),  IS-  Am. 
B.  R.  50,  es  O.  C.  A.  216.  See  Am.  Bankr. 
Dig,  §  »56. 

182.  Burleigh  v.  Foreman  (C.  C.  A.,  Ist 
Cir.),  12  Am.  B.  -R.  i&8,  130  Fed.  13,  revg. 
9  Am.  B.  R.  237,  118  Fed.  348. 

Seat  in  stock  exchange  as  property. —  In 
the  case  of  Page  v.  Edmunds,  187  U.  S.  51MJ, 
d  Am.  B.  R.  2n,  47  L.  Ed.  318.  23  Sup.  Ct. 
20D,  affg.  5  Am..B.  R.  707,  107  Fed.  89,  il 
was  held  that  a  seat  or  partnership  in  a 
stock  exchange,  which  by  its  articles  provided 
that  a  member  may  sell  his  partnership  pro- 
rided  there  is  no  unsettled  contract  or  claim 
against  him  by  «ny  other  member  of  the  ex- 
change, arising  out  of  the  business  of  the  ex- 
change, subject  to  the  approval  of  the  proper 
authorities,  is  property  which  prior  to  the 
filing  of  the  petition  the  bankrupt  might  have 
transferred,  and  which,  therefore,  passes  to 
and  vests  in  his  trustee.  See  also  Cohen  v. 
Budd,  17  Am.  B.  R.  329,  52  N.  Y.  Misc. 
217,  103  ^N.  Y.  Supp.  45;  Matter  of  Gregory 
(C.  C.  A.,  2d  Cir.),  2Z  Am.  B.  R.  270,  174 
Fed.  02»;  Wrede  v.  Clark  (Sup.  Ct.,  N.  Y.), 
21  Am.  B.  R.  821,  132  App.  Div.  293^,  117 
N.  Y.  Supp.  5,  holding  that  a  property  right 
in  a  seat  on  the  N.  Y.  Stock  Exchange  passes 
to  a  receiver  in  supplementary  proceedings 
or  to  a  trustee,  in  bankruptcy  as  the  case 
may  be,  'but  if  an  order  in  supplementary 
proceedings  is  served  prior  to  the  four 
months*  period,  the  title  of  the  receiver  ap- 
pointed in  such  proceedings  relates  back  to 
tiie  commencement  thereof,  and  is  superior 
to  the  title  of  the  trustee. 


183.  (yOell  V.  Bovden  (C.  C.  A.,  6th  Cir.), 
17  Am.  B.  R.  751,  758,  160  Fed.  731;  In  re 
Hurlbut  &  Co.  (C.  <f.  A.,  2d  Cir.),  13  Am. 
B.  R.  50,  13©  Fed.  604. 

184.  In  re  Currie  (C.  C.  A.,  2d  Cir.),  26 
Am.  B.  R.  345,  185  Fed.  2«Q. 

Effect  of  rules  of  exchange. —  A  stock- 
brokerfige  firm  loaned  stock  that  it  had  pur- 
chased for  a  cuertomer  to  another  firm  as 
security  for  a  deposit.  '  The  rules  of  the  stock 
exchange  of  which  both  firms  were  memd>er3, 
provide  that  on  the  insolvency  of  a  member 
other  members  shall  have  a  lien  on  his 
seat  for  debts  due  them,  and  also  that  other 
members  holding  securities  of  the  insolvent 
must  close  them  out  under  the  rules  of  the 
exchange.  Held,  that  the  rules  of  the  ex- 
change became  part  of  the  contract  between 
the  members  and  that  the  firm  holding  the 
security  was  bound  to  sell  it  as  provided  by 
the  rules  before  it  could  establish  any  claim 
to  the  pro9eeds  of  the  sale  of  the  seat  if  the 
amount  realized  from  the  stock  was  insuf- 
ficient, and  consequently  they  had  but  one 
security  for  their  debts,  and  as  this  was  suffi- 
cient they  never  'became  entitled  to  a  lien 
on  the  stock  exchange  seat  and  therefore  the 
creditor  had  no  right  of  subrogation  against 
such  seat.  Matter  of  Van  Schaick  &  Co. 
(C.  C.  A.,  2d  Cir.),  37  Am.  B.  R.  59,  228 
Fed.  466. 

185.  Meyers  v.  Josephson  (C.  C.  A.,  5th 
Cir.),  10  Am.  B.  R.  687,  124  Fed.  734; 
Benjamin  v.  Chandler  (D.  C,  Pa.),  16  Am. 
3.  R.  4319,  L42  Fed.  217. 

186.  See  discussion  under  this  section,  post, 
subtitle  "  Exempt  property,** 
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the  proviso,  and  unless  the  amount  thereof  is  paid  or  secured  as  therein  pro- 
vided, it  passes  to  the. trustee/*^  A  policy  may  have  a  cash  surrender  value, 
although  none  be  expressed  in  the  policy;  if  it  have  a  value  recognized  by 
the  practice  of  the  company  so  that  upon  a  surrender  of  it  the  insured  would 
receive  a  financial  benefit,  it  has  a  cash  surrender  value. ^®^  Cash  surrender 
value  means  the  amount  which  would  have  been  paid  by  the  company  had 
the  policy  been  surrendered,  even  though  no  amount  was  stipulated  in  the 
policy.^®  If  it  appear  that  the  company  will  pay  a  prescribed  amount  upon 
the  surrender  of  the  policy,  the  effect  is  the  same  as  though  there  was  an 
expressed  cash  surrender  value,  and  the  bankrupt  may  retain  the  policy  upon 
paying  or  securing  the  payment  of  such  amount. ^^  Such  a  policy  so  passes 
to  the  trustee,  even  without  the  consent  or  assignment  of  the  beneficiary,  and 
the  bankrupt  may  be  ordered  to  execute  any  necessary  papers  to  accomplish 
the  transfer. ^^  Where,  however,  there  is  no  surrender  value,  as,  for  instance, 
in  "ordinary  life"  policies, ^®^  nothing  passes  to  the  trustee. *•*  It  is  not  the 
policy,  but  the  cash  surrender  value  thereof,  which  passes  to  the  trustee. ^•* 
So  that  if  the  cash  surrender  value  is  paid  into  the  estate,  by  or  in  behalf 
of  the  bankrupt,  the  policy,  and  all  other  rights  under  it,  revert  to  the  bank- 
rupts^    And  if  the  bankrupt  has  borrowed  upon  his  policy  from  the  eom- 


187.  In  re  Boardman  (D.  C,  Mass.),  4 
Am.  B.  R.  620,  103  Fed.  788;  In  re  Diack 
(D.  C,  N.  Y.),  3  Am.  B.  ,R.  723,  100  Fed. 
770;  In  re  McBonneU  (D.  C.,  Iowa),  4  Am. 
B.  R.  02,  101  Fed.  230;  In  re  Moore  (D.  C, 
Tenn.),  23  Am.  B.  R.  100,  173  Fed.  670; 
In  re  Wolff  (D.  C,  N.  Y.),  21  Am.  B.  R. 
452,  165  Fed.  964. 

188.  Malone  ▼.  Cohn  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  67,  236  Fed.  882. 

189.  Hiscock  v.  Mertens,  206  U.  S.  202,  17 
Am.  B.  R.  464,  61  L.  Ed.  771,  27  Sup.  Ct. 
486,  affg.  16  Am.  B.  R.  701,  142  Fed.  4415, 
revg.  12  Am.  B.  R.  712.  131  Fed.  072;  Holden 
V.  Stratton,  108  U.  S.  202,  14  Am.  B.  R.  94, 
49  L.  Ed.  1018,  26  Sup.  Ct.  056,  containing 
dicta  to  same  effect. 

190.  Matter  of  Phelps  (Ref.,  N.  Y.),  16 
Am.  B.  R.  170;  In  re  Coleman  (C.  C.  A., 
2d  Cir.),  14  Am.  B.  R.  461,  136  Fed.  616; 
Clark  V.  Equitable  Life  A«sur.  Co.  (C.  C, 
Pa.),  16  Am.  B.  R.  137,  143  Fed.  176;  Gould 
V.  New  York  Life  Ins.  Co.  (D.  C,  Ark.), 
13  Am.  B.  R.  233,  132  Fed.  027;  In  re  Bue- 
low  (D.  C,  Wash.),  3  Am.  B.  R.  389,  08 
Fed.  86;  In  re  White  (C  C.  A.,  2d  Oir.), 
23  Am.  B.  R.  90,  174  Fed.  333;  In  re  Helt- 
tling  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  161, 
175  Fed.  05;  Equitable  Life  Assurance  Co. 
V.  Miller  (C.  C.  A.,  8th  Cir.),  25  Am.  B.  R. 
660,  185  Fed.  98;  In  re  Herr  (D.  C,  Pa.), 
25  Am.  B.  R.  141,  182  Fed.  715;  Contra: 
Van  Kirk  v.  Slate  Co.  (D.  C,  N.  Y.),  16 
Am.  B.  R.  239,  140  Fed.  36;  In  re  WeUing 
(C.  C.  A.,  7th  Cir.),  7  Am.  B.  R.  340,  113 
Fed.  189;  In  re  Slingluff  (D.  C,  Md.),  6 
Am.  B.  R.  76,  106  Fed.  154,  repudiating  In 
re  Hernick  (Ref.,  Md.),  1  Am,  B.  R.  713. 
See  also  In  re  Becker  (D.  C,  N.  Y.),  6  Am. 
B.  R.  4««,  106  Fed.  54. 

191.  In  re  Diack    (D.  C,  N.  Y.),  3  Am. 

B.  R.  723,  100  Fed.  770;  In  re  Whelplev  (D. 

C,  N.  Y.),  22  Am.  B.  R.  433,  169  Fed.'l019. 


For  the  duty  of  the  trustee  touching  policies 
of  life  insurance,  see  In  re  Welling  (C.  C. 
A.,  7th  Cir.),  7  Am.  B.  R.  340,  llSPed.  118. 

192.  Gould  V.  New  York  Life  Ins.  Co.  (D. 
C,  Ark.),  13  Am.  B.  R.  233,  132  Fed.  927. 

A  trustee  caimot  claim  any  more  than  the 
cash  surrender  value  of  a  life  insurance 
policy.  He  has  no  right  whaftever  to  a  policy 
m  which  there  is  no  cash  surrender  value. 
Ring  V.  Miles  (Miss.  Sup.  Ot:i ,  34  Am.  B.  R. 
93,  67  So.   182. 

193.  In   re  Lange    (D.  C,  Iowa),   1   Am. 

B.  R.  189,  91  Fed.  361 ;  In  re  Buelow  (D.  C, 
Wash.),  3  Am.  B.  R.  389,  9®  Fed.  86;  In  re 
McDonnell  (D.  C,  Iowa),  4  Am.  B.  R.  9^, 
101  Fed.  239;  In  re  Judson  (C.  C  A.,  2d 
Cir.),  27  Am.  B.  IL  704,  19®  Fed.  634,  affd. 
228  U.  S.  469,  30  Am.  B.  R.  6,  67  L.  Ed. 
920,  33  Sup.  Ot.  664. 

Policy  with  optional  benefits. —  Where  at 
the  date  of  adjudication  of  a  bankrupt  hii 
wife  is  the  sole  beneficiary  under  a  life  in- 
surance policy  upon  which  the  premiums 
have  all  been  paid  and  the  bankrupt  is  only 
entitled  to  certain  optional  benefits  at  the 
maturity  of  the  policy,  such  optional  bene- 
fits do  not  pass  to  the  trustee  in  'bankrupt^ 
under  section  70-a.    Matter  of  Churchill  (C. 

C.  A.,  7th  Cir.),  31  Am.  B.  R.  1,  209  Fed. 
766,  revg.  29  Am.  B.  R.  153,  196  Fed.  711. 

194.  Burlingham  v.  Crouse  228  b.  S.  469, 
30  Am.  B.  R.  6,  '67  L.  Ed.  920,  33  Sup.  Ct. 
954;  Everett  v.  Judson,  226  U.  S.  474,  30 
Am.  B.  R.  1,  57  L.  Ed.  927,  33  Sup.  Ot  6; 
Matter  of  Hamnel  &  Co.  (€.  C.  A.,  2d  Oir.), 
34  Am.  B.  R.  46,  221  Fed.  .66;  Matter  of 
Samuels  (C.  O.  A.,  2d  Oir.),  36  Am.  B.  R. 
251,  237  Fed.  796;  Matter  of  Lyon  (Ref., 
Penn.).  32  Am.  B.  R.  463. 

195.  Payment  of  cash  surrender  value  to 
trustee. —  A  policy  of  insurance,  the  cash 
surrender,  value  of  which  has  been  paid 
by  the  bankrupt  to  his  trustee,  reverts  to  tiie 
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pany  beyond  the  cash  value  thereof,  the  trustee  of  the  bankrupt  has  no  interest 
therein. ^^  Where  the  bankrupt  dies  prior  to  adjudication,  the  trustee  is  only 
vested  with  the  cash  surrender  value  of  the  policy ;  the  balance  of  the  proceeds 
passes  to  his  executor  or  administrator.  This  is  so  because  the  trustee  is 
vested  at  the  time  of  adjudication  with  the  property  owned  by  the  bankrupt 
at  the  time  of  filing  the  petition,  and  at  that  time  his  interest  in  the  policy 
was  represented  by  its  cash  surrender  value. ^^  And  where  a  trustee  has 
obtained  a  judgment  in  an  action  to  recover  premiums  paid  by  the  insured 
while  insolvent,  such  judgment  does  not  preclude  .recovery  by  an  executor 
or  administrator  of  the  proceeds  of  the  policy,  over  and  above  the  cash  sur- 
render value  at  the  time  of  the  filing  of  the  petition  against  the  decedent.*^® 
It  is  the  purpose  of  the  proviso  clause  of  subdivision  (5)  to  pass  to  the  trustee 
that  sum  which  was  available  to  ther  bankrupt  at  the  time  of  bankruptcy  as 
a  cash  asset,  otherwise  to  leave  the  insured  the  benefit  of  his  life  insurance. ^^ 
But  the  loan  value  of  a  policy  will  not  be  treated  as  a  cash  surrender  value 
so  as  to  make  it  a  cash  asset  which  will  pass  to  the  trustee.^^  The  cash  sur- 
render value  must  be  ascertained  as  of  the  date  of  adjudication,  and  where 
there  are  vested  interest's  in  the  policy  belonging  to  others,  besides  the  bank- 
rupt, such  interests  may  be  determined  by  the  trustee,  and  distribution  may 
be  made  accordingly.**^ 

(Ill)  Effect  of  assignment. — Where  a  policy  is  assigned  within  the  four 
months'  period,  in  payment  of  an  antecedent  debt,  it  is,  of  course,  subject  to 
avoidance  as  in  the  case  of  an  unlawful  transfer  of  any  other  property.  '  But 
if  it  be  transferred  or  assigned  in  good  faith  for  a  present  consideration,  the 
trustee  in  bankruptcy  is  only  entitled  to  what  would  have  been  the  value  of 
the  policy  at  the  time  of  the  adjudication,*®  and  if  after  the  adjudication  the 
bankrupt  die  the  beneficiary  may  redeem  the  policy  by  paying  the  value  of 
the  policy,  to  be  determined  as  of  that  time.** 

(TV)  Payable  to  wife  or  designaied  heneficiaHes, —  This  subsection  does 
not  include  policies  payable  to  the  wife  or  kindred  of  the  insured,  but  otilr 
applies  to  policies  payable  to  the  insured  or  his  personal  representatives.*^ 


t)aDkrupt  clear  of  the  claims  of  all  crediton 
who  have  proven  their  debts.  Matter  of 
Flanigran  (D.  C,  Pa.),  »&  Am.  B.  R.  807, 
228  Fed.  339;  Patter  of  Eddy  (D.  C,  Vt.), 
36  Am.  B.  R.  294,  in  which  the  referee  held 
that  the  right  of  the  trustee  is  measured  by 
the  amount  of  the  cash  surrender  value  as 
of  the  date  of  the  filing  of  the  petition, — 
as  to  all  other  matters  the  policies  remain 
under  the  control  of  the  bankrupt. 

196.  In  re  Judson  (D.  C,  N.  Y.),  26  Am. 
B.  R.  7715,  188  Fed.  702;  Burlingham  v. 
Crouse  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  632, 
161  Fed.  479,  104  €.  C.  A.,  227,  affd.  228 
U.  S.  459,  30  Am,  B.  R.  6,  57  L.  Ed,  920, 
3a  Sup.  Ct.  564;  Matter  of  Eddy  (D.  C, 
Vt),  3«  Am.  B.  R,294. 

197.  Everett  v.  Judson,  228  U.  S.  474.  30 
Am.  B.  R.  1,  er  L.  Ed.  927,  33  Sup.  Ct.  5«8, 
8ee  also  Andrews  v.  Partridge,  228  U.  S.  47^, 
30  Am.  B.  R.  4,  57  L.  Ed.  929;  Burlingham 
v.  Crouse,  228  V.  S.  450,  30  Am.  B,  R.  6, 
67  L.  Ed.  920,  33  Sup.  Ct.  664. 

198.  King  V.  Miles  (Miss.  Sup.  Ct.),  34 
Ain.  B.  R.  93,  67  So.  182. 

199.  Burlingham  v.  Crouse,  228  U.  S.  460, 


30  Am.  B.  R.  6,  67  L.  Ed.  920,  33  Sun.  Ct 
664,  afc.  24  Am.  B.  R.  632,  181  Fed.  470, 
104  C.  C.  A.  227.  See  also  Everett  v.  Judson, 
228  U.  S.  474,  30  Am.  B.  R.  1,  67  h.  Ed.  027, 

33  Sup.  Ot.  568;  Andrews  v.  Partridge,  228 
U.  S.  479.  30  Am.  B,  R,  4,  57  L.  Ed.  920; 
Malone  v.  Cohn  (C.  C.  A.,  6th  Cir.),  98  Am. 
B.  R,  87.  236  Fed.  882. 

200.  Matter  of  Lyon  (Ref.,  Pa.),  32  Am. 
B.  R.  483. 

The  loan  value  of  a  policy  for  the  benefit 
of  the  bankrupt's  wife,  where  the  !)«nkrupt 
has  the  right  to  change  the  beneficiary,  will 
not  <be  treated  as  a  cash  surrender  value, 
and  the  bankrupt  ordered  to  f)orrow  the 
money  and  turn  tne  proceeds  over  to  the  trus- 
tee. Matter  of  Hammel  &  Co.  (C.  C.  A.,  2d 
•  Cir. ) ,  34  Am.  B.  R.  46.  221  Fed.  56. 
•  201,  Matter  of  Dreuil  &  Co.  (D.  C,  La.), 

34  Am.  B.  R.  373,  221  Fed,  706. 

202.  Matter  of  Lew  (D.  C,  N.  Y.),  36  Am. 
B.  R.  181,  227  Fed,  1011. 

203.  Matter  of  Levy  (D.  C,  N.  Y.),  96  Am. 
B.  R.  181,  227  Fed.  1011. 

804.  Miekmsn  v.  Arthe  (C.  C.  A.,  2d  Cir.), 
34  Am.  B.  R.  5i36,  223  Fed.   507,  revg.  32 
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Hence,  where  the  cash  surrender  value  of  a  policy  on  the  life  of  a  bankrupt 
is  only  payable  upon  the  joint  consent  of  the  bankrupt  and  the  beneficiary, 
his  wife,  it  is  not  an  asset  passing  to  the  trustee  in  bankruptcy.^'  But  where 
a  wife's  interest  in  the  husband's  policy  is  contingent  upon  her  surviving  him, 
and  in  case  of  her  predecease  is  payable  to  his  estate,  and  he  may  surrender 
at  any  time  and  take  a  paid-up  policy  or  other  value,  the  policy  is  property 
and  passes  to  his  trustee  in  bankruptcy.^®*  In  Pennsylvania  a  policy  of 
insurance  upon  a  bankrupt's  life,  taken  out  for  the  benefit  of,  or  bona  fide 
assigned  to,  his  wife  or  children,  vests  in  them  free  of  all  claims  of  the 
creditors  of  the  bankrupt.^^     Where  the  policy  permits  the  insured  to  change 


Am.  B.  R.  519,  213  Fed.  M2;  Matter  of 
Haimnel  &  Co.  (C.  C.  A.,  2d  Cir.),  34  Am. 
B.  R.  4«,  ^1  Fed.  56;  Matter  of  Cohen 
(D.  C.,  Ga.),  37  Am.  B.  R.  189,  230  Fed.  789; 
Matter  of  Arkin  (C.  C.  A.,  2d  Cir.),  36 
Am.  B.  R.  694,  231  Fed.  947;  Matter  of 
Lyon  ( Ref .,  Pa. ) ,  32  Am.  B.  R.  4«3 ;  PuJaif er 
y.  Hussey,  9  Am.  B.  R.  657,  97  Me.  4M,  See 
Am.  Bankr.  Dig.  {  304. 

Where  a  pol&y  ran  to  a  wife  if  she  rar- 
▼ived  her  hnshand,  and  in  the  event  of  her 
predecease  then  to  him  or  his  personal  repre- 
sentatives it  has  been  held  that,  subject  to 
such  contingent  interest  in  (the  husband)  the 
policies  and  the  money  which  became  due 
under  them  belonged  to  (the  wife),  and  it 
was  beyond  his  power  to  transfer  them  to 
any  other  person  or  to  surrender  them.  In 
re  Holden  (C.  C.  A.,  Wih  Cir.),  7  Am.  B.  R. 
ei5,  113  Fed.  143^  51  C.  C.  A.  99  (revd.  on 
another  point  19»  U.  S.  202,  26  Sup.  Ct 
656,  49  L.  Ed.   1018). 

And  it  has  also  been  said  that  "  a  policy 
taken  out  by  the  insured  on  his  own  Ufa 
and  expressed  to  be  for  the  benefit  of  his 
wife  is,  .  .  .  in  the  absence  of  any  statu- 
tory provision,  in  the  nature  of  ^an  executory 
trust  for  her  benefit  of  which  she  could  not 
be  deprived  without  her  consent."  Boyden  ▼. 
Massachusetts,  etc..  Life  Ins.  Co.,  153  Mass. 
544,  27  N.  E.  669.  See  also  In  re  Judson 
(D.  C,  N.  Y.),  26  Am.  B.  R.  7T5,  188  Fed. 
702. 

Wife  beneficiary  by  designation  or  assign- 
ment; Georgia  statute. —  A  bankrupt  at  the 
time  of  adjudication  held  three  life  insurance 
policies  with  cash  surrender  values.  Several 
years  before  bankruptcy  he  had  made  his 
wife  the  beneficiary  of  all  three  policies,  in 
the  case  of  one  by  designation  assented  to 
by  the  company,  and  in  the  case  of  the  others 
by  assignment,  and  in  both  designation  and 
assignment  he  had  reserved  tlie  right  to 
change  his  beneficiary.  The  Georgia  statute 
(Code,  §  2498)  provides  «s  follows:  "The 
assured  may  direct  i.he  money  to  be  paid  to 
his  personal  representatives,  or  to  his  widow, 
or  to  his  children,  or  .  .  .  assignees;  anl 
upon  such  direction  given,  and  assented  tb 
by  the  insurer,  no  other  person  can  defeat 
the  same.  But  the  assignment  is  good  with- 
out such  assent."  Held  that  under  fliia  stat- 
ute construed  in  connection  with  section  70 
(a)   of  the  Bankruptcy  Act  the  trustee  did 


not  take  title  to  the  cash  value  of  the 
policies.  Matter  of  Cohen  (D.  C,  Oa.),  37 
Am.  B.  R.  189,  230  Fed.  733. 

M5.  Matter  of  Lycm  (Ref.,  Pa.),  32  Am. 
B.  R.  483. 

906.  Matter  of  White  (C.  C.  A.,  2d  Cir.), 
2»  Am.  B.  R.  «0,  174  Fed.  333;  Matter  of 
Hettling  (C.  C.  A.,  2d-  Cir.),  23  Am.  B.  R. 
161,  17'5  Fed.  «6;  In  re  Loveland  (D.  C, 
Mass.),  27  Am.  B.  R.  765,  192  Fed.  1005, 
holding  that  a  policy  payable  to  the  wife  of 
the  insured,  if  he  die  prior  to  the  period 
'prescribed,  or  to  him  if  he  live  for  the  period, 
and  having  a  cash  surrender  value,  passes 
to  the  trustee  in  bankruptcy  of  the  insured; 
Matter  of  Draper  (D.  C,  N.  Y.),  32  Am,  B. 
R.  203,  211  Fed.  230. 

W7.  In  re  Booss  (D.  O.,  Pa.),  18  Am.  B. 
R.  658*,  164  Fed.  949;  Matter  of  Shoemaker 
(D.  C,  Pa.) ,  3<5  Am.  B.  R.  22,  225  Fed.  329. 

Assignment  of  life  insurance  policy  with- 
out consideration  while  insolvent. —  Where 
bankrupt  holding  a  policy  of  insur4ince  on 
his  life  payable  to  his  own  ^ecutors,  ad- 
ministrators or  assigns  and  having  a  cash 
surrender  value  then  payable  to  him  on  de- 
mand, without  changing  the  beneficiary  as 
provided  in  the  policy,  at  a  time  when  in- 
solvent, transferred  the  same  by  an  assi^- 
ment  in  writing  to  his  wife  who  ^-new  not  ing 
of  the  transaction  until  after  his  bankruptcy 
and  between  the  date  of  assignment  and  the 
time  of  bankruptcy,  with  the  intent  and  effect 
of  hindering,  delaying  and  defrauding  his 
creditors,  unnecessarily  paid  the  premiums  on 
such  policy  two  years  in  advance,  the  assign- 
ment cannot  be  sustained  as  against  his  trus- 
tee in  bankruptcy,  who  may  realize  the  sur- 
render value  of  the  policy  for  the  benefit  of 
the  estate.  Kirkpatrick  v.  Johnson  (D.  C., 
Pa.),  28  Am.  B.  R.  291,  197  Fed.  235. 

Under  the  Pennsylvania  act  protecting 
insurance  policies  payable  to  the  "wife  or 
children  or  any  dependent "  upon  the  insured, 
it  was  held  that  a  change  of  beneficiary,  from 
the  estate  of  the  insurd  to  his  sister,  within 
a  month  prior  to  his  adjudication,  did  not 
operate  to  deprive  the  trustee  of  the  proceeds 
of  the  policy  since  the  sister  was  not  ehown 
to  be  dependent  upon  him.  South  Side  Trust 
Co.  V.  Wilmarth  (C.  C.  A.,  3d  Cir.),  29  Am. 
B.  R.  29,  199  Fed.  418. 

Nothmg  passes  to  me  trustee  where  the 
wife,  children  or  a  dependant  relative  of  the 
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the  beneficiary  at  any  time,  his  absolute  dominion  over  the  policy  makes  it 
property  which  passes  to  his  trustee  in  bankruptcy,  regardless  of  the  fact  that 
his  wife  is  named  as  beneficiary  in  the  first  instance  ;^^  but  this  principle  is 
subject  ta  the  control  of  State  statutes  which  protect  the  wife's  interest  in 
such  a  policy.^^  Where  a  policy  upon  -the  expiration  of  the  term  gives  the 
husband  an  annuity,  and  provides  for  payment  of  a  specified  sum  to  the  wife 


insured  has  been  made  the  owner  of  the  policy 
-within  the  meaning  of  the  Pennsylvania  stat- 
utes, it  having  been  taken  out  for  them 
or  bona  fide  assigned  to  thenu  Matter  of 
Jamison  Bros.  &  €o.  (D.  C,  I'a.),  34  Am. 
B.  R.  531,  222  Fed.  92. 

808.  In  re  Dolan  (D.  C,  Pa.),  25  Am.  B. 
R,  1*5,  182  Fed.  94©. 

Effect  of  right  to  change  benefidaiy. —  In 
the  case  of  In  re  Herr  ( D.  C.,  Pa. ) ,  '&  Am. 
B.  R.  142,  182  -Fed.  716,  the  court  said:  "  It 
is  clear,  under  this  showing,  that  the  trus- 
tee is  entitled  to  the  policy  or  its  surrender 
value.  While  the  wiie,  as  it  stands,  is  the 
contingent  beneficiary,  the  policy  is  under 
the  complete  control  of  the  bankrupt,  who 
may  change  the  situation  at  any  moment, 
and  realize  upon  it,  without  regard  to  her, 
either  giving  it  up  and  getting  the  surrender 
value,  or  continuing  it  with  a  newly  desig- 
nated beneficiary,  just  as  he  maj^  choose. 
This  absolute  dominion  over^the  policy  makes 
it  his,  and  it  -therefore  passes  with  the  rest 
of  his  property  to  his  trustee,  subject  only 
to  the  right  to  redeem,  as  provided  b"  the 
act,  on  paying  the  surrender  value.  This 
question  has  been  considered  in  numerous 
cases,  and  by  the  decided  weight  of  authority 
the  right  of  the  trustee  has  been  sustained." 
See  also  In  re  Disick  (D.  C,  N.  Y.),  3  Am. 
B.  R.  723,  lOO  Fed.  770;  In  re  Boardman 
(D.  C,  Mass.),  4  Am.  B.  R,  ©20,  103  Fed. 
783-;  In  re  Coleman  (C.  €.  A.,  2d  Cir.),  14 
Am.  B.  R.  461,  136  Fed.  818;  Matter  of 
Phelps  (Ref.,  N.  Y.),  15  Am.  B,  R.  170; 
Clark  V.  Assur.  Soc.    (€..€.  x'a.),   16  Am. 

B.  R.   137,   14»  Fed.   IT6;   In  re  Wolff    (D. 

C,  N.  Y.),  21  Am.  B.  R.  452,  166  Fed. 
984;  In  re  White  (C.  C.  A.,  2d  Cir.).  23- 
Am,  B.  R.  90,  174*  Fed.  333;  In  re  Moore 
(D.  C,  Tenn.),  23  Am.  B.  R.  109,  173  Fed. 
609;  Matter  of  Hettling  (C.  C.  A.,  2d  Cir.), 
23  Am.  B.  R.  161,  175  Fed.  66;  In  re  Orear 
(C.  C.  A.,  »th  Cir.),  24  Am.  B.  R.  343,  178 
Fed.  63^;  'Sanders  v.  Aetna  Life  Ins,  Co. 
(So.  Car.  Sup.  Ct.).  ai  AuL  B.  R.  854,  78 
S.  E.  532;  Matter  of  Young  (D.  €.,  Ohio), 
31  Am.  B.  R.  ^,  206  Fed.  373,  holding  that 
tinder  the  Ohio  -statute  (Code,  §  9398), 
policies  of  insurance  made  payable  to  the 
wife  of  the  insured  do  not  pass  to  his  trustee 
in  bankruptcy,  notwithstanding  provisions  in 
such  policies  authorizing  him  to  change  the 
beneficiary,  or  to  receive  a  stipulated  sur* 
render  value  without  her  consent ;  In  re  Orear 
(C.  0.  A.,  8th  Cir.),  26  Am.  B.  R.  521,  189 
Fed.  988;  Matter  of  Farrand  (D.  C,  Me,), 
88  Am.  B.  R.  101,  235  Fed.  809;  Matter  of 
Draper  (D.  C,  N.  Y.),  32  Am.  B.  R.  203, 
211  Fed.  230. 


Where  the  bankrupt  had  insured  his  wife 
but  had  at  any  time  the  ri^ht  to  change  the 
beneficiary  and  the  policy  had  no  cash  sur- 
render value,  the  loan  value  of  the  policy 
will  not  be  treated  as  a  cash  surrender  value, 
and  the  bankrupt  compelled  to  make  himself 
the  beneficiary,  borrow  from  the  company  the 
amount  of  the  loan  value  and  turn  it  over 
to  his  creditors.  Matter  of  Hammel  &  Co. 
(C.  0.  A.,  2d  Cir.),  34  Am.  B.  R.  46,  221 
Fed.  56. 

209.  Policy  payable  to  wife  exempt— 
Under  the  statutes  in  some  States  where  the 
wife  is  a  beneficiary,  the  policy  kjis  been 
held  to  be  exempt,  being  -protected,  as  it  is 
said,  against  the  claims  of  creditors,  by  the 
law  of  the  States  where  the  cases  respectively 
arose.  In  re  Booss  (D.  C.^  Pa.),  18  Am. 
B.  R.  ©58,  164  Fed.  694;  In  re  Pfaffinger 
(D.  C  Ky.),  21  Am.  B.  R.  255,  164  Fed. 
526;  In  re  Whelpley  (D.  C,  N.  H.),  22  Am. 

B.  R.  433,  169  Fed.  101^;  In  re  Johnson  (D. 

C,  Minn.),  24  Am.  B.  R..277,  176  Fed.  691; 
Holden  v.  Stratton,  198  U.  S.  2Q2,  14  Am. 
B.  R.  94,  49  L.  Ed.  1018,  25  Sup.  Ct.  656; 
In  re  Carlon  (D.  C,  So.  Dak.),  27  Am.  B.  R. 
18,  189  Fed.  815. 

'  Exemption  under  State  statute. — At  the 
end  of  a  20-year  period,  bankrupt,  as  inrured, 
had  exercised  an  ojition  to  withdraw  in  cash 
the  accumulated  surplus  upon  his  life  insur- 
ance policy  and  then  made  his  wife  instead 
of  his  executors,  etc.,  the  beneficiary  thereof 
as  a  fully  paid-up  policy,  reserving  to  him- 
self, however,  the  right  to  change  the  bene- 
ficiary as  provided  in  the  policy.  After  with- 
drawing tne  accumulated  surplus,  the  policy 
became  entitled  to  certain  annual  diviaends, 
payable  to  the  beneficiary.  Subsequently  he 
was  adjudicated  a  voluntary  bankrupt.  Held, 
that  the  policy  was  a  strictly  life  insurance 
policy,  the  investment  feature  having  been 
eliminated  when  the  surplus  was  paid  to  the 
bankrupt,  and  being  payable  to  the  wife,  it 
was  exempt  from  the  claims  of  the  husband's 
•creditors  under  the  Wisconsin  statute  and 
not  an  a^sset  of  the  bankrupt's  esta  e;  that 
even  though  the  bankrupt  had  reserved  the 
right  to  change  the  beneficiary,  no  such  right 
passed  to  the  trustee,  as  at  the  time  of  ad- 
judication, the  time  when  the  trustee  was 
vested  with  title,  it  wa,s  exempt  by  being 
then  payable  to  the  -wife ;  and  that  the  an- 
nual dividends,  which  were  payable  to  the 
'beneficiary  aod  which  were  a  mere  incident 
of  the  poii<cy,  likely  to  vary  in  amount  from 
year  to  year,  depending  upon  interest  rates 
and  the  cost»of  conducting  the  business,  did 
not  destroy  its  essential  character  as  a  purely 
life  policy.    Allen  v.  Central  Wisconsin  Trust 
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upon  the  husband's  death,  the  trustee's  interest  is  measured  by  the  value  of 
the  annuity.^^^  If  a  policy  is  payable  to  the  husband  at  the  expiration  of 
the  term,  and  the  wife  derives  benefit  therefrom  only  in  case  of  the  husband's 
death  prior  to  such  expiration,  the  husband's  trustee  in  bankrupted  takes  the 
cash  surrender  value  of  the  policy.^" 

(V)  Bankrupt  as  beneficiary. —  Where  a  policy  on  the  life  of  a  person 
other  than  the  bankrupt,  was  in  existence  at  the  time  of  adjudication,  and 
such  policy  named  the  bankrupt  as  beneficiary,  subject  to  change  by  the 
insured,  such -bankrupt  has  no  vested  interest  or  property  right  in  such  policy 
during  the  life  of  the  insured.  If  the  insured  dies  subsequent  to  the  adjudica- 
tion, the  proceeds  of  the  policy  should  be  paid  to  the  bankrupt,  and  do  not  pass 
to  his  trustee.^^ 

(13)  Fire  iis^surance  policies. —  Fire  insurance  policies  are  rarely  assets, 
unless  a  fire  loss  has  occurred  just  prior  to  the  bankruptcy.^^^  The  bank- 
ruptcy of  the  insured  is  not  such  a  transfer  of  title  as  to  nullify  a  policy  under 
a  clause  giving  that  effect  to  a  change  of  ownership.^"  An  assignment  of  a 
fire  insurance  policy  is  valid  and  the  trustee  does  not  take  title  thereto  in  the 
absence  of  any  circumstance  showing  that  the  bankruptcy  act  had  been 
violated.^^^  . 


Co.  (Sup.  Ct.,  Wis.),  26  Am.  B.  R.  126,  143 
Wis.  381,  See  also  Matter  of  ChurchiU  (C. 
C.  A.,  7th  Cir.),  31  Am.  B.  R.  1,  209  Fed. 
766,  revg.  29  Am.  B.  R.  153,  198  Fed.  711. 
Effect  of  divorce  from  bankrupt^  to  give 
him  right  to  change  beneficiary;  failure  to 
exercise  right  prior  to  adjudication. — Where 
bankrupt  at  the  date  of  his  adjudication 
was  insured  for  the  l)enefit  of  his  wife  atid 
the  policy  of  insurance  was,  by  a  statute  of 
Missouri*  declared  to  be  for  the  separate 
benefit  of  the  wife  land  exempt  from  claims 
or  the  hu^and's  creditors,  the  fact  that  sub- 
sequently the  wife  secured  a  divorce  from 
bankrupt,  thereby  giving  him  the  right,  both 
under  the  statute  and  by  the  terms  of  the 
policy,  which  he  did  not  exercise,  to  change 
the  beneficiarv,  does  not  vesC  the  title  of  the 
policy  in  his  trustee,  as  a  trustee  in  bank- 
ruptcy, under  §  70-a  of  the  bankruptcy  act, 
can  take  nothing  save  of  the  date  of  the  ad- 
judication of  bankruptcy.  In  re  Orear  (C. 
C.  A.,  8th  Cir.),  26  Am.  B.  R.  521,  189  Fed. 
8S8 

210.  In  re  Schaefer  (D.  C,  Ohio),  26  Am. 
B.  R.  340,  188  Fed.  187. 

211.  Payment  of  policy  to  husband  at 
maturity. —  It  is  not  essential  that  the 
policy  of  insurance  should  expressly  provide 
for  a  cash  surrender  value,  but  it  is  suf- 
ficient to  permit  a  recovery  by  the  trustee 
if  the  company  has  a  recognized  rule  of  pay- 
ing a  surrender  value,  and  where  such  a 
policy  on  the  life  of  bankrupt  was  payable 
to  bankrupt  at  maturity,  the  beneficiaries  to 
derive  no  benefits  except  in  case  of  his  death 
before  maturity  of  policy,  his  trustee  in  bank- 
ruptcy was  entitled  to  receive  the  cash  sur- 
render value  of  the  policy  upon  default  in 
the  pa^Tnent  of  premiums  which  cut  off  all 
interest  of  the  beneficiaries  and  rendered  un- 
necessary  the   nominating   of    a   new   bene- 


ficiary by  the  bankrupt  or  trustee.  Equita4>le 
I»ife  Assurance  Co.  v.  Miller  (C.  C  A.,  8th 
Cir.),  25  Am.  B.  R.  560,  185  Fed.  08. 

When  the  designation  of  beneficiary  is  open 
to  recaU  by  the  insured  to  whom  belongs  the 
right  to  cancel  or  surrender  the  policy,  the 
beneficiary  merely  having  been  designated  to 
receive  the  moneys  payable  on  the  death  of 
the  insured,  the  surrender  value  of  the  policy 
passes  to  the  trustee  upon  the  bankruptcy  of 
the  insured.  Matter  of  Jamison  Bros.  &  Co. 
(D.  C,  Pa.),  34  Am.  B.  R.  231,  222  Fed. 
92. 

212.  In  re  Hogan  (C.  C.  A.,  7th  C»r.),  28 
Am.  B.  iR.  166,  19*t  Fed.  8^6. 

213.  In  re  Hamilton  (DT  C,  Ark.).  4  Am. 

B.  R.  543.  102  Fed.  683,  2  N.  B.  N.  9i90. 
See  also  Long  v.  Farmers*  State   Bank    (C 

C.  A.,  8th  Cir.),  17  Am.  B.  R.  103,  147  Fed. 
360.  As  to  proceeds  of  fire  insurance  policy 
on  property  sold  to  the  bankrupt  on  condi- 
tion, see  In  re  Zitron  (D.  C,  Wis.),  30  Am, 
B.  R.  172,  203  Fed.  79. 

214.  Starkweather  v.  Cleveland  Ins.  Co., 
Fed.  Cas.  13,308.  Compare  Gordon  v.  Me- 
chanics &  Traders'  Ins.  Co.,  22  Am.  B.  R. 
64^9,  120  La.  Ann.  441,  4*^  So.  38*;  Matter 
of  Johnson  (D.  €.,  Conn.),  33  Am.  B.  R. 
104,  215  Fed.  666. 

216.  Smith  v.  Retail  Merchants'  Fire  Ins. 
Co.  (S.  Dak.  Sup.  €t.),  37  Am.  B.  R.  60», 
158  N.  W.  780;  Radford  Grocery  Co.  v. 
Powell  (C.  C.  A.,  5th  Cir.),  35  Am.  B.  R. 
790,  228  Fed.  1. 

Misapplication  of  proceeds  of  policy. — 
Where  a  bankrupt  immediately  after  a  fire 
which  occurred  before  bankruptcy,  notified 
his  creditors  thereof  by  'phone  and* letter  and 
caused  them  to  believe  that  as  soon  as  he 
collected  his  fire  insurance  he  would  settle 
with  them  in  full  or  in  part  at  least,  and 
after  paying  a  creditor  to  whom  he  assigned 
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(14)  Property  sold  to  the  bankrupt  on  conditiOtn. —  (I)  hi  general. 
—  Property  in  the  possession  of  the  bankrupt,  sold  to  him  on  condition  that 
title  thereto  will  remain  in  the  vendor  until  the  purchase  price  is  paid,  will 
or  will  not  pass  to  the  trustee  in  bankruptcy,  dependent  upon  the  effect  of 
such  conditional  sale  as  to  the  bankrupt's  creditors  under  the  law  of  the 
State."®  The  conditional  vendor's  interest  is  in  the  nature  of  a  lien,  effectual 
as  against  the  vendee's  creditors,  if  the  requirements  prescribed  by  State 
statute,  as  to  filing,  recording  or  other  notice,  have  been  fully  m'et.*^^  Where 
a  conditional  sale  has  been  kept  from  record  by  a  fraudulent  agreement,  the 
trustee  6f  the  vendee  takes  title."®  If  the  bankrupt  was  in  possession  under 
a  contract  invalid  as  to  creditors,  as,  for  instance,  because  not  filed  or  recorded 
in  accordance  with  that  law,  both  possession  and  title  pass  to  the  trustee.^*® 


a  policy  tLS  security,  used  the  balance  for 
the  purchase  of  a  homestead,  the  creditors 
are  entitled  to  have  the  insurance  moneys 
applied  pursuant  to  the  bankrupt's  agree- 
ment, and  may  follow  the  moneys  improperly 
invested.  Such  an  agreement  constituted  an 
equitable  assignment  or  lien  enforceable  by 
the  creditors.  Pari  in  &  Orendorff  Implement 
Co.  V,  Moulden  (C.  €.  A.,  5th  Cir.),  95  Am. 

B.  R.  782,  228  Fed.  111. 

S16.  Potter  Mfg.  Co.  t.  Arthur  (C.  C.  A., 
6th  Cir.),  34  Am.  B.  R.  75,  220  Fed.  84'^; 
John  Deere  Plow  Co.  v.  Moury  (C.  C.  A., 
eth  Cir.),  34  Am.  B.  R.  3S4,  222  Fed.  1; 
Matter  of  'Pacific  Elec.  &  Automobile  Co.  ( D. 

C,  Wash.),  35  Am.  B.  R.  222,  224  Fed.  220; 
Ward  V.  American  Agricultural  Co.  (C.  C. 
A.,  4th  Cir.),  36  Am,  B.  B.  321;  Matter  of 
Leflys  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R. 
306,^  229  Fed.  6^;  Matter  of  Stoughton 
Wagon  iCo.  (C.  C.  A..  6th  Cir.),  36  Am.  B. 
R.  502,  231  Fed.  676;  Wood  Mowinrr  & 
Reaping  Co.  v.  CroU  (C.  C.  A.,  6th  Cir.), 
36  Am.  B.  R.  610,  231  Fed.  670;  Matter  of 
Farmers  Dairy  Assn.   (D.  C.,.Col.),  37  Am. 

B.  R.  672,  294  Ved.  US';  Matter  of  Kruse 
(D.  C,  Iowa),  87  Am.  B.  R.  687,  234  Fed. 
470. 

217.  In  re  Sheets  Printing,  etc.,  Co.  (D.  C, 
Ohio),  14  Am.  B.  R.  608,  136  Fed.  980.  A 
leading  case  is  In  re  Garcewich  (C.  C.  A..  2d 
Cir.),  8  Am.  B.  R.  140,  118  Fed.  87,  holding 
that  where  goods  were  sold  to  the  bankrupt 
on  credit,  and  with  the  understanding  that 
the  title  to  such  of  them  as  should  not  be 
sold  by  them  should  remain  in  the  vendor 
until  the  payment  of  the  purchase  price,  the 
title  thereto  vests  in  the  tntstee.  See  also 
In  re  Burkle  (D.  C,  Conn.),  8  Am.  B.  R. 
542,  116 'Fed.  766,  and  In  re  Howland    (D. 

C,  N.  Y.),  €  Am.  B.  R.  405,  100  Fed.  860. 
Under  the  law  of  Massachusetts,  a  chat- 
tel mortgage  to  ♦>€  valid  must  be  recorded, 
or  the  mortgagee  must  have  taken  and  re- 
tained possession;  and  a  bill  of  sale  of  per- 
sonal property,  imaccompanied  by  delivery, 
the  grantor  retaininor  possession,  is  invalid 
as  against  subsequent  purchasers  and  attach- 
ing creditors.  In  re  Harrington  (Ref., 
Mass.),  20  Am.  B.  R.  690. 

In  Pennsylvania,  property  in  the  poases- 
aion  of  a  bank  nipt  on  conditional  sale  can  be 
levied  upon  and  sold  \mder  judicial  proceed- 


ings, and  comes  clearly  within  the  definition 
of  property  which  passes  to  the  trustee.  In 
re  Burt  (D.  C,  Pa.),  10  Am.  B.  R.  123, 
155  Fed.  267;  In  re  Rinker  (D.  C,  Pa.), 
23  Am.  B.  R.  62,  174  Fed.  400. 

In  Nebraska,  a  contract  of  conditional 
sale  whereby  the  parties  agree  that  the  title 
shall  remain  in  the  vendor  until  the  pur- 
chase price  is  fully  paid  is  voidable  by  pur- 
chasers, attaching  creditors,  and  judgment 
creditors  only,  if  not  filed  in  the  office  of  the 
county  cJerk.  It  is  valid  against  all  other 
creditors  though  unfiled,  and  hence  against 
a  trustee  in  bankruptcy  who  represents  no 
attaching  or  judicial  creditors.  In  re  Great 
Western  Mfg.  Co.  (C.  C  A.,  8th  Cir.),  18 
Am.  B.  R.  259,  152  Fed.  123. 

The  title  reserved  by  a  vendor  in  a  con- 
tract of  conditional  sale,  free  from  fraud, 
until  payment  of  the  purchase  money,  is  good 
against  all  the  world,  except  as  to  creditors 
of  the  vendee  who  had  acquired  a  lien  by  levy 
or  attachment,  upon  the  property  while  it 
was  in  the  possession  of  the  vendee,  and 
under  §  70-a  (5)  his  trustee  takes  title,  sub- 
ject to  the  superior  title  of  the  vendor.  Davis 
V.  Crompton  (C.  C.  A.,  3d  Cir.),  20  Am. 
B.  R.  53-,  158  Fed.  735. 

In  Georgia,  a  contract  of  conditional  sale 
executed  in  good  faith  prior  to  the  four 
months'  period,  but  recorded  within  said 
period  and  without  knowledge  of  the  vendee's 
^insolvency  is  valid  as  against  the  trustee  in 
bankruptcv  of  the  vendee.  Matter  of  Brown  * 
Wagon  Co.  (D.  C,  Ga.),  36  Am.  B.  R.  383, 
224   Fed.   266. 

218.  In  re  Perkins  (D.  C,  Me.),  19  Am. 
B.  R.  134,  155  Fed..  237. 

S19.  Tn  re  Yukon,  etc.,  Co.  (D.  C.,  Conn,), 
2  Am.  B.  R.  805,  06  Fed.  326 ;  In  re  Frazier 
(D.  C,  Mo.),  0  Am.  B.  R.  21,  117  Fed.  575; 
Chesapeake  Shoe  Co.  v.  ^eldner  (C.  C.  A., 
4th  Cir.),  10  Am.  B.  R.  466.  122  Fed.  599\ 
In  re  Press- Post  Publishing  Co.  (D.  C, 
Ohio),  13  Am.  B.  R,  707,  134  Fed.  908; 
In  re  Smith  &  Shuck  (D.  C.  Iowa),  13  Am. 
B.  R.  103,  132  Fed.  301;  McElvain  v.  Har- 
destv  (C.  C.  A.,  8th  Cir.).  22  Am.  B.  R.  320, 
160  Fed.  31;  In  re  Zephvr  Mercantile  Co. 
fD.  C,  Tex.),  30  Am.  B."  R.  203.  203  Fed. 
576.  Compare  In  re  Leigh* Bros..  96  Fed. 
806.  afr<?.  2  Am.  B.  R.  606;  In  re  Howland 
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But  creditors  are  not  purchasers  or  lienors.^^  Independent  of  the  statutory 
power  conferred  by  §  47"a  (2)  as  amended  in  1910,  Uie  trustee  in -bankruptcy 
is  neither  a  subsequent  creditor  without  notice  nor  a  purchaser  or  incum- 
brancer in  good  faith  and  for  value.^^  In  some  jurisdictions  the  rule  obtains 
that  the  delivery  of  goods,  with  the  provision  that  the  title  shaU  not  pass 
until  the  purchase  price  has  'been  paid,  is  void  as  to  the  creditors  of  the  party 
to  whom  they  are  delivered;  in  such  case  goods  found  in  the  bankrupt's 
possession,  delivered  under  such  conditions,  pass  to  the  trustee.^^  And 
where  a  statute  provides  that  goods  acquired  or  used  by  a  trader  in  his  busi- 
ness shall  be  deemed  the  property  of  such  trader  unless  publicity  is  given  to 
the  fact  that  as  to  such  goods  he  is  an  agent  of  the  alleged  owner,  a  failure 
to  comply  with  such  requirement  as  to  publicity  will  cause  the  goods  to  pass 
to  the  trader's  trustee  in  bankruptcy.^^  Where  it  is  impossible  to  identify 
articles  purchased  under  a  conditional  sale  contract,  either  from  the  terms 
of  the  contract  or  the  records  of  the  vendor,  the  contract  is  invalid  and  may 


(D.  C,  N.  Y.),  6  Am.  B.  R,  495,  109  Fed. 
869. 

Under  the  Connecticat  statute  (§|«4864, 
4806,  Conn.  Stats.,  1902)  property  sold  4>y 
the  bankrupt,  but  retained  in  his  possession, 
is  subject  to  be  taken  by  bona  fide  creditors 
as  his  property,  and  the  good  faith  of  the 
parties  makes  no  difference.  In  re  Fitzgerald 
(D.  C,  Conn.),  20  Am.  B.  R.  710,  188  Fed. 
763. 

280.  In  re  Bozeman  (Ref.,  Qa.),  2  Am.  B. 
R.  900;  In  re  Kellogg  (D.  C,  N.  Y.),  7 
Am.  B.  R.  270,  112  Fed.  52;  In  re  Hinsdale 
(D.  C,  Vt.),  7  Am.  B.  R.  86,  111  Fed.  602; 
Nauman  €o.  v.  Bradshaw  (C.  C  A.,  ^h  Cir.) , 
27  Am.  B.  iR.  666,  193  Fed.  2fiO,  Compare 
In  re  McKay  (Ref.,  Ohio),  1  Am.  B.  R.  292. 

Reservation  of  title  in  vendor  against 
intent  of  parties. —  Where  a  government 
contractor  engaged  in  constructing  a  tug  pro- 
cured certain  boilers  for  use  therein,  and  «J1 
the  parties  contemplated  that  title  would  pass 
to  the  United  States,  the  vendor  of  the  boilers 
has  no  lien  thereon  as  against  the  trustee 
in  bankruptcy  of  the  contractor,  and  other 
creditors,  although  there  w&b  a  clause  in  the 
bodv  of  the  contract  reserving  title.  In  re 
Waters-Oolver  Co.  (D.  C,  K.  Y.),  ^  Am.. 
B.  R.  763,  206  Fed.  846 

881.  In  re  Pierce  (C.  C.  A.,  8th  Cir.),  19 
Am.  B.  R.  664,  157  Fed.  757. 

828.  This  is'  the  rule  in  Pennsylvania. — 
In  re  Tice  (D.  C,  Pa.),  16  Am.  B.  n,  97, 
130  Fed.  52;  In  re  Rinker  (D.  C,  Pa.),  23 
Am.  B.  R.  m,  174  Fed.  490;  In  re  Poore 
(D.  C,  Pa.),  16  Am.  B.  R.  174,  139  Fed. 
862,  8.  c.  15  Am.  B.  R.  407,  140  Fed.  786; 
Matter  of  Rodpers  &  Hite  (D.  C,  Pa.),  16 
Am.  B.  R.  401,  143  Fed.  694;  Matter  of  Hess 
(D.  C,  Pa.),  14  Am.  B.  R.  635,  136  Fed. 
088;  In  re  Beihl  (D.  C,  Pa.),  23  Am.  B.  R. 
906,  176  Fed.  683. 

Also  in  other  jurisdictions,  see  In  re 
Franklin  Lumber  Co.  (D.  C,  N.  J.),  17  Am. 
B.  R.  443,  147  Fed.  852;  In  re  Builders 
Lumber  Co.  (TX  C,  N.  Car.),  17  Am.  B.  R. 
449.  14-8  Fed.  2441;  In  re  Bement  (C.  C.  A., 
7th  Cir.),  22  Am.  B.  R.  015,   172  Fed.  98, 


revg.  Mishawaka  Woolen  Mfg.  Co.  v.  Smith, 
20  Am.  B.  R.  ai7,  168  Fed.  886;  In  re  Burke 
(D.  C,  Oa.),  22  Am.  B.  R.  69,  168  Fed. 
994;  In  re  Priegle  Paine  Co.  (D.  C,  Ala.), 
23  Am.  B.  R.  d8S6,  176  Fed.  666;  In  re 
GiUigan  (C.  C.  A.,  7th  Cir.),  23  Am.  B.  R. 
068,  162  Fed.  605;  Becher  Co.  ▼.  Gill  (C.  C. 
A.,  8th  dr.),  ^  Am.  B.  R.  420,  206  Fed. 
36. 

The  tmstett  of  a  hankmpt  in  the  State  of 
Connecticut  takm  absolute  title,  under 
I  70-a  (6)  of  the  bankruptcy  act,~to  property 
in  possession  of  the  bankrupt  at  the  time  of 
adjudication,  said  property  having  been  de- 
livered to  the  bankrupt  by  the  vendor  thereof 
under  <a  conditional  sale  agreement,  which 
provided  that  the  title  should  remain  in  the 
vendor  until  the  price  agreed  upon  should  be 
fully  paid,  where  such  contract  was  never 
executed'  and  recorded  as  prescribed  by  the 
statutes  of  Connecticut,  as  construed  by  its 
Supreme  Court,  providing  that  such  unre- 
corded sales  are « absolute  sales  as  to  the 
vendee's  creditors,  who  may  take  the  property 
by  attachment  or  execution  in  payment  of  the 
vendee's  debts.  In  re  Faulkner  (D.  C, 
Conn.),  26  Am.  B.  R.  416,  181  Fed.  981. 

883.  Gillaspy  y.  International  Harvester 
Co.  (Miss.  Sup.  Ct.),  38  Am.  B.  R.  827,  67 
So.  904. 

Agency  instead  of  conditional  sales. —  The 
financial  condition  of  a  manufacturer  of  shoes 
having  become  impaired,  it  made  an  agree- 
ment with  a  wholesale  dealer  which  provided 
in  part  as  follows:  "We  authorize  you  to 
purchase  for  us  *  *  *  leather,  etc.  ♦  ♦  • 
to  be  used  in  the  manufacture  of  shoes  for  us, 
*  *  *all  said  leather,  etc.,  to  be  billed  to  us 
and  shipped  to  us  in  your  care  at  Dubuque, 
Iowa.  Title  *  *  *  to  remain  in  us  until  the 
goods  are  delivered  to  us  at  Chicago."  There- 
after the  manufacturer  was  adjudged  bank- 
rupt and  the  wholesale  dealer  made  a  claim 
against  the  trustee.  Held,  that  the  agree- 
ment did  not  constitute  a  conditional  sale 
but  merely  an  agency.  Smith  Wallace  Shoe 
Co.  V.  Ternes  (C.  C.  A.,  8th  Cir.),  37  Am. 
B.  R.  846,  236  Fed.  282. 
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be  set  aside  by  the  trustee  in  bankruptcy  of  the  purchaser.^^  Under  a  statute 
providing  that  an  unrecorded  contract  of  conditional  sale  is  void  only  as 
against  subsequent  purchasers,  pledgees  or  mortgagees  in  good  faith,  a  failure 
to  record  such  a  contract  prior  to  the  adjudication  in  bankruptcy  of  the  vendee 
does  not  afiFect  the  title  of  the  conditional  vendor  as  against  the  vendee's 
trustee.^^  Where  property  is  sold  to  a  vendee  who  subsequently  becomes, 
bankrupt  upon  condition  that  payment  be.  made  upon  delivery,  title  does  not 
pass  to  the  trustee,  since  such  payment  is  a  condition  precedent,  and  until 
made  or  waived  the  vendee  had  no  title  to  such  property.^^  The  subsequent 
acceptance  of  a  note  for  the  purchase  price,  by  the  conditional  vendor,  does 
not  extinguish  the  original  claim  or  debt,  in  the  absence  of  an  agreement  to 
that  effect.^ 

(II)  Lease  with  privilege  of  purckase. — A  statute  requiring  the  filing  of 
contracts  for  the  conditional  sale  of  property  is  not  to  be  avoided  by  pretext ; 
it  will  not  be  effectual  to  call  a  contract  a  "lease"  which  provides  for  the 
payment  of  rent  for  the  use  of  an  article  for  a  prescribed  time,  with  the  right 
to  p^  the  purchase  price  at  the  end  of  the  term,  all  payments  of  rent  to  be 
applied  thereon ;  such  a  contract  is  for  a  conditional  sale  and,  unless  duly  filed, 
the  property  sold  will  vest  in  the  vendee's  trustee  in  bankruptcy  for  the 
benefit  of  his  creditors.^^     But  if  personal  property  was  actually  leased  and 

whole  purchaee  price  was  paid  in  cash,  and 
it  was  further  agreed  that  in  the  event  of 
death,  failure,  insolvency,  loss  by  fire,  or 
disposal  of  the  business,  all  obligations  aris- 
ing under  the  contract  should  become  due 
and  payable  at  once,  the  contract,  although 
unrecorded,  is  vidid  as  against  creditors,  and 
the  vendor  may  reclaim  property  unpaid  f6r 
at  the  date  of  the  adjudication,  there  being 
no  fraud  or  dishonesty  of  purpose.  Matter 
of  Hamil  (D.  C,  N.  Y.),  3§  Am.  B.  H.  206, 
236  Fed.  292. 

S86.  In  re  I^tte/burgh  Industrial  Iron 
Works  CD,  C,  Pa.),  25  Am.  B.  R.  221,  179 
Fed.  151. 

227.  Matter  of  Wegmon  Piano  Co.  (D.  C, 
N.  Y.),  34  Am.  B.  R.  400,  221  Fed.  128. 

228.  Unitype  Co.  v.  Long  (C.  C.  A.,  6th 
Cir.),  16  Am.  B.  R.  282,  143  Fed.  315,  affg. 
14  Am.  B.  R.  668,  136  Fed.  9fi9.  But  if  the 
vendor,  on  finding  that  the  vendee  is  in  finan- 
cial difficulties,  refuses  to  deliver  machinery 
unless  it  be  agreed  that  it  be  held  under  a 
lease,  the  title  remaining  in  the  vendor,  the 
title  does  not  vest  upon  delivery.  In  re 
Naylor  Mfg.  Co.  (D.  Cf.,  Pa.),  14  Am.  B.  R. 
284,  135  Fed.  206;  Corbett  v.  Riddle  (C.  C. 
A.,  4th  Cir.),  31  Am.  B.  R.  330,  209  Fed.  811, 
in  which  case  a  contract,  which  w  as  in  terms 
a  lease,  for  the  sale  of  a  steam  shovel,  was 
held  void  a  against  the  trustee  because  not 
recorded  as  a  contract  of  conditional  sale. 
Compare  McEwen  v.  Totten  (C.  C.  A.,  5th 
Cir.),  21  Am.  B.  R,  336,  164  Fed.  837. 

Intent  to  return  necessary  to  establish 
bailment. —  To  constitute  a  valid  bailment, 
an  intention  to  return  the  property  must 
be  evidenced  by  the  agreement;  and  if  such 
intention  appears  from  the  writing  but  it 
is  otherwise  conclusively  shown  that  it  was 
not  so  intended,  a  bailment  is  not  to  be  pre- 
sumed.    Hence,  where  bankrupt  and  claim- 


I.  Meier  &  Frank  Co.  v.  Sabin  (C.  C.  A., 
9th  Cir.),  92.  Am.  B.  R.  ^OC,  214  Fed.  231. 

225.  Hewitt  v.  Berlin  Machine  Works,  194 
U.  S.  296,  11  Am.  B.  R.  709,  48  L.  Ed.  986, 
24  Sup.  Ct.  690;  Matter  of  Cavagnard  (D.  C, 
N.  H.),  16  Am.  B.  R.  320,  143  Fed.  668; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  15 
Am.  B.  R.  633,  60  L.  Ed.  782,  26  Sup.  Ct. 
4«1,  revg.  14  Am.  B.  R.  52,  136  Fed  52. 
Compare  In  re  Tweed  (D.  C,  Iowa),  12  Am. 

B.  R.  648,  131  Fed.  366;  First  Nat.  Bank  v. 
Staake,  •202  U.  S.  141,  16  Am.  B.  R.  639, 
^0  L.  Ed.  967, 26  Sup.  Ct.  680;  In  re  Dunlop, 
(C.  C.  A.,  8th  Cir.),  19  Am.  B.  R.  361,  156 
Fed.  945,  holding  that  §  70-a  (5)  was  not 
applicable  to  sucn  <a  contract,  for  a  trustee 
in  bankruptcy  is  not  a  purchaser  for  value; 
Crucible  Steel  Co.  v.  Holt  (C.  C.  A.,  6th 
dr.),  23  Am.  B.  R.  302,  174  Fed.  127;  In  re 
American  Machine  Works  (C.  C.  A.,  9th 
Cir.),  2.^  Am.  B.  R.  48S,  174  Fed.  «06,  hold- 
ing that  where  a  State  statute  makes  a  con- 
tract for  the  conditional   sale  of  personal 

{)roperty  void  as  to  subsequent  creditorSf  un- 
ess  registered,  both  the  possession  and  title 
to  property  so  sold  pass  to  the  trustee  in 
bankruptcy  of  the  vendee,  in  the  absence  of 
registration;  Kauman  Co.  v.  Bradshaw    (C. 

C.  A.,  8th  Cir.),  27  Am.  B.  R.  665,  193  ted. 
350.  In  re  Walsh  Bros.  (D.  C,  Iowa),  28 
Am.  B.  R.  243',  195 'Fed.  576;  Matter  of  Rem- 
sea  yifg.  Co.  ( C.  C.  A.,  2dX:ir. ) ,  36  Am.  B.  R. 
799;  Matter  of  Remseh  Mfg.  Co.  (D.  C, 
N.  Y.),  35  Am.  B.  R.  195,  227  Fed.  707; 
Matter  of  'White's  Express  Co.  (C.  C  A.,  2d 
Cir.),  33  Am.  B.  R.  74,  215  Fed.  894. 

Unrecorded  contract  for  sale  of  goods. — 
Where  a  bankrupt  agreed  in  writing  that 
certain  plows  and  other  articles  purchased 
bv  him  snould  be  jjaid  for  by  notes,  but  that 
title  and  ownership  of  saia  articles  should 
contimie  and  remam  in  the  vendor  until  the 
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had  not  in  any  way  been  used  as  a  basis  of  credit,  the  property  should  be 
surrendered  to  the  lessor. ^^ 

(III)  Goods  consigned  for  sale, —  WTiere  consigned  goods  are  found  among 
the  assets  and  identified  by  the  consignor,  but  not  otheirwise,  the  trustee  should 
apply  for  an  order  permitting  him  to  release  them  to  the  real  owner.  In 
actual  practice,  this  is  frequently  done.  Care  should  be  taken  to  distinguish 
between  goods  sold  on  condition  and  goods  consigned,  and  positive  identifica- 
tion of  the  latter  should  be  required.^^  If  it  is  intended  by  the  contract  that 
the  purchaser  should  be  absolutely  bound  in  all  events  to  pay  for  the  goods, 
the  title2  being  reserved  in  the  vendor,  then  the  contract  is  one  of  con- 
ditional sale;  but  if  the  vendor  merely,  delivers  the  goods  to  be  sold  by  the 
vendee  with  no  .oBligation  to  pay  for  those  unsold,  the  contract  is  merely  a 
consignment  for  sale.^^  As  to  the  avails  of  goods  so  consigned,  but  sold  by 
him  before  the  bankruptcy,  the  funds  being  mingled  with  his  own,  title  thereto 
passes  to  the  tnistee.  The  owner  of  the  proceeds  of  the  goods  may  recover 
them  in  full,  to  the  extent  of  his  abilitv  to  trace  them  into  the  hands  of  the 
bankrupt's  trustee. ^^'^  Where  seizure  is  necessary  to  establish  the  creditor's 
rights,  title  will  not  pass  unless  seizure'  is  made  before  the  bankruptSy.^^ 
Where,  however,  the  property  is  merely  consigned  for  sale,  the  bankrupt  is 
not  a  vendee  on  condition.*''^    If  consigned  for  sale  the  bankrupt  was  a  bailee 


ant  entered  into  written  agreements,  purjiort- 
ing  to  lease  certain  machinery  at  a  specified 
rental  and  containing  an  option  to  purchase 
the  machinery  for  a  further  sum  at  the  end 
of  the  rental 'period,  which  contracts  were  in 
terms  bailments,  'but  it  appeared  that  at  the 
same  time  the  instruments  were  executed, 
claimant  accepted  from  bankrupt  negotiable 
notes,  not  only  for  the  respective  amounts 
provided  as  monthly  rental  accumulating,  but 
for  the  amounts  provided  to  -be  paid  by  bank- 
rupt in  ca'fee  he  exercised  the  options  to  pur- 
chase said  machinery,  the  intention  to  return 
'  the  property  is  denied  by  the  acts  of  the 
parties,  and  tiie  transaction  constitutes,  not 
a  bailment  or  lease,  but  a  sale.  In  re  Oag- 
lione  &  Son  (D.  C,  Pa.),  28  Am.  B.  R.  ©94, 
200  Fed.  »1. 

Contract  in  terms  a  bailment. — Although 
the  mere  use  of  the  words  *' lease"  and 
'*  rental  "  in  a  written  agreement  relating  to 
personalty,  will  not  convert  into  a  bailment 
what  must  otherwise  be  construed  as  a  con- 
ditional sale,  yet,  even  in  -a  contest  in  which 
execution  creditors  are  concerned,  it  the  con- 
tract by  its  terms  is  a  bailment,  it  will  ibe 
given  that  effect  to  the  exclusion  of  the  exe- 
cution creditors.  Smith  &  Bro.  Tvpewriter 
Co.  V.  Alleman  (C.  C.  A.,  3d  Cir.)*,  28  Am. 
B.  R.  699,  199^  Fed.  1. 

229.  Nylin  v.  American  Trust  &  Sav.  Bank 
(C.  C.  A.,  7th  Cir.),  21  Am.  B.  R.  533,  166 
Fed.  276;  In  re  Boschelli  (D.  C,  Pa.),  25 
Am.  B.  R.  528,  183  Fed.  864;  In  re  Daterson 
Pub.  Co.,  (C.  C.  A.,  3d  Cir.),  26  Am.  B.  iK. 
582.  188  Fed.  64. 

230.  See  Am.  Bankr.  Dig.  §  398. 

The  delivery  of  property  to  be  paid  for 
when  sold  constitutes  a  consignment,  and  the 
consignor  may  recover  such  property  from  the 
trustee  in  bankruptcy  of  the  consignee.    Mat- 


ter of  Bondurant  ^Hardware  Go.  (D.  C,  Ga*) , 
37  Am.  B.  R.  906,  231  Fed.  247.  ^\nd  see 
Gray  v.  Martin  &  Co.  (Ga.  Ct.  of  App),  37 
Am.  B.  R.  500,  89  S.  E.  540;  Matter  of 
National  Home  &  Hotel  Supplv  Co.  (D.  C, 
Mich.),  35  Am.  B.  R.  139,  226  Fed.  840; 
Adams  V.  Mevers,  Fed.  Cas.  62^  See  In  re 
Levin  (D.  C.,"Pa.),  11  Am.  B.  R.  446,  127 
Fed.  i896;  Matter  of  Leflvs  (C.  C.  A.,  7th 
Cir.) ,  36  Am.  B.  R.  306,  22^  Fed.  6051. 

Goods  mingled  so  as  to  be  in^ossible  of 
identification. — ^A  rubber  company  by  contract 
made  bankrupt  its  agent,  'and  consigned  to 
him  goods  for  sale  upon  certain  terms.  It 
was  expressly  stated  that  the  goods  should 
be  and  remain  the  property  of  the  company 
until  sold  and  delivered  by  the  agent  to  its 
h<ma  fide  customers.  The  agent  was  not  only 
permitted  to  mingle  the  consigned  goods  with 
his  own  stock,  but  the  contract  expressly  pro- 
vided that  the  consignors  would  furnish"  the 
consignee  "  free  of  charge  all  samples  of  tires 
and  accessories  and  necessary  advertising 
matter,  imprinted  with  the  name  and  address 
of  the  consignee.**  Beld^  that,  as  to  the  cred- 
itors of  the  bankrupt  agent,  title  to  the  con- 
signed goods  should  be'  held  to  have  passed 
to  the  consignee,  and  that  they  cannot  be 
reclaimed  by  the  consignor.  Miller  Ru'bber 
Co.  V.  Citizens*  Trust  and  Savings  Bank 
(C.  C.  A.,  9th  Cir.),  37  Am.B.  R.  542,  23S 
Fed.  488 

231.  Matter  of  Thomas   (D.  C,  Ga,),  36 
Am.  B.  R.  600,  231  Fed.  513. 

232.  Compare  Bills  v.  Schliep   (C.  C.  A., 
2d  Cir.),  11  Am.  B.  R.  607,  127  Fed.  103. 

233.  In   re   Acheson  Co.,    (C.   C.   A..  9th 
Cir.),  22  Am.  B.  R.  338,  170  Fed.  427. 

234.  In  re  Ohio,  etc.,  Co.    (Ref.,  Ohio),  2 
Am.  B.  R.  775. 

235.  In  re  Colum'bus  Buggy  Co.,  (C.  C.  A., 
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or  agent,  and  had  no  title. ^®  And  where  a  contract  provides  that  the  person 
to  whom  goods  are  consigned  for  sale  shall  hold  the  proceeds  thereof  in  trust 
until  all  obligations  of  the  consignee  to  the  consignor  are  fully  paid,  the 
trustee  in  bankruptcy  of  the  consignee  does  not  acquire  title  to  the  proceeds 
of  such  sale  in  the  hands  of  the  bankrupt  at  the  timfe  of  his  adjudication,^^ 
Such  an  agreement  is  not  a  contract  of.  conditional  sale  and  need, not  be 
recorded  under  statutes  in  a  number  of  states.^®    The  contract  under  which 


8th  Cir.),  16  Am.  B.  R.  759,  143  Fed.  »59; 
Deere  Pkw  -Co.  v.  McDavid  (C.  C.  A..  8th 
Cir.),  14  Am.  B.  R.  653,  137  Fed.  802;  Jn  re 
Miller  (D.  O.,  Pa.),  14  Am.  B.  R.  43t),  135 
Fed.  868;  In  re  Flanders  (€.  C.  A.,  7th 
Cir.),  14  Am.  B.  R.  27,  134  Fed.  560;  In  re 
Gait  (G.  C.  A.,  7th  Cir.),  13  Am.  B.  R.  576, 
120  Fed.  64,  56'  C.  C.  A.  470;  Franklin  v, 
etoughton  Wagon  Co.  (C.  C.  A.,  8th  Cir.), 
22  Am.  B.  R.  63,  168  Fed.  857 ;  In  re  Bailey 
(D.  C,  So.  Car.),  23  Am.  B.  R.  876,  176  Fed. 
628;  Ludveigh  v.  American  Woolen  Co,,  231 
U.  S.  522.,  31  Am.  B.  R.  481,  58  L.  Ed.  345, 
34  Sup.  €t.  161 ;  Bransford  v.  Regal  Shoe  Co. 
(C.  C.  A-,  5th  dr.),  3«^  Am.  B.  R.  450,  237 
Fed.  67;  Matter  of  Wright  &  Barron  Drug 
Co.  (D.  C,  Ga.),  38  Am.  B.  R.  486,  237  Fed. 
411. 

Bailment  for  sale;  right  to  reclaim. — ^A 
contract  under  which  wagons  were  consigned 
to  bankrupt  for  sale,  as  agent,  considered  and 
as  to  the  goods  not  already  sold  thereunder, 
held,  not  to  be  a  conditional  sale  but  a  bail- 
ment for  sale,  so  that  the  vendor  was  entitled 
to  reclaim  such  goods,  from  bankrupt's  trus- 
tee. In  re  Reynolds  (D.  C,  Ky.),  29  Am. 
B.  R.  145  203  Fed.  162. 

Agency  to  selL— Provisions  of  an  'agree- 
ment under  which  chattels  were  delivers  to 
a  bankrupt  and  circumstances  examitked  and 
held,  that  the  relation  ^between  the  parties 
was  that  of  principal  and  agent,  and  not  of 
seller  and  buyer,  tnat  the  agreement  was  an 
agency  to  sell  and  not  a  sale,  and  that,  since 
at  the  date  of  the  bankruptcy,  the  bankrupt 
had  not  become  the  purchaser  of  the  chattels 
then  on  hand,  shipped  under  the  agreement 
in  either  of  the  contingencies  contemplated 
thereby,  they  may  be  recovered  from  the 
trustee  iii  bankruptcy.  Mitchell  Wagon  Co. 
V.  Poole  (C.  C.  A.,  6th  Cir.),  37  Am.  B.  B. 
656;  McKev  v.  Clark  (C.  C  A.,  &th  Cir.), 
37  Am.  B.  k.  600,  233  Fed.  928. 

Sale  to  merchant  in  usual  course  of  bnsi- 
neas. — 'Wlyre  property  is  delivered  to  the 
vendee  for  sale  in  the  usual  course  of  business 
as  a  merchant,  -and  the  various  provisions 
relating  to  the  ownership  and  possession  are 
mere  contrivances  to  secure  the  purchase 
price  to  the  vendor,  the  transactions  are 
fraudulent  in  law  as  against  other  cred- 
itors of  the  vendee,  and  the  trustee  in  bank- 
ruptcy of  the  vendee  is  entitled  to  the  goods 
as  against  the  vendor.  Matter  of  Roellich 
(D.  C,  Ore.),  3<5  Am.  B.  R.  164,  223  f'ed. 
687. 

238.  See  Am.  Bankr.  Dig.  {  396;  Matter  of 
Wright-Dana  Hardware  Co.  (C.  C.  A.,  2d 
Cir.),  31  Am.  B.  R.  764.  211  Fed.  908,  atfg.  30 


Am.  B.  R.  582,  205  Fed.  335;  In  re  Chalmers 
(D.  C,  Mont.),  30  Am.  B.  R.  521,  206  Fed. 
143;  Roth  v.  Smith  &  ScheflFer  (C.  C.  A.,  3d 
Cir.),  32  Am.  B.  R.  772,  215  Fed.  82;  Ellet- 
Kendall  Shoe  Co.  v.  Martin  (C.  C.  A.,  8th 
Cir.) ,  34  Am.  B.  R.  502, 222  Fed.  8^51 ;  Matter 
of  Reeves  (D.  C,  N.  Y.),  36  Am.  B.  it  130, 
227  Fed.  711.  ^ 

Sale  on  conunission;  bailment. — Where  a 
bankrupt  acquires  possession  of  property  un- 
der an  agreement  for  purpose  of  sale  on  com- 
mission, the  title  to  remain  in  another  until 
sale,  the  agreement  is  a  bailment  only,  and 
is  not  required  to  be  filed  or  recorded  under 
section  2905  of  the  Iowa  «Code,  and  the  trus- 
tee in  bankruptcy  of  the  bailee  acquires  no 
interest  in  property  in  the  J)09session  of  the 
bankrupt  under  such  agreement.  Matter  of 
Kruse  (D.  C,  la.),  37  Am.  B.  R.  687,  234 
Fed.  470-;  see  under  Kansas  statute,  McEl- 
wain-Barton  Shoe  Co.  v.  Bassett  (C.  C.  A., 
8th  Cir.),  316  Am.  B.  R.  536,  231  Fed.  889. 

In  Soul^  Carolina,  an  unrecorded  contract 
of  assignment,  creating  the  relation  of  bailor 
and  bailee  between  the  parties,  is  void  as 
against  the  trustee  in  bankruptcy  of  the  con- 
signee. Matter  of  Sturkev  Co.  (D.  C,  So. 
Oar.),  36  Am.  B.  R.  371,  224  Fed.  251. 

In  Michigan  where  goods  are  intended  for 
resale,  a  reservation  of  title  cannot  stand 
(as  a  conditional  sale),  unless,  taking  the 
entire  contract  and  circumstances  together, 
it  is  clearly  dominant  over  the  right  'of  re- 
sale and  other  inconsistent  features  of  the 
contract;  in  other  words,  the  facts  as  a  whole 
must  be  consistent  with  the  theory  that  the 
resale  is  made  by  the  vendee  as  agent  or  con- 
signee, and  not  as  the  owner.  Deere  Plow 
,  Co.  V.  MowT-y  (C.  C.  A.,  6th  Cir.),  34  Am. 
•  B.  R.  384,  222  Fed.  1. 

237.  Wood  Co.  V.  Eubanks  (C  C  A.,  4th 
CSr.) ,  22  Am.  B.  H.  307,  169  Fed.  929;  In  re 
Revnolds  (D.  C.,  Ky.),  29  Am.  B.  R.  145,  203 
Fed.  162. 

838.  Cofbitt  Buggy  Co.  v.  Ricaud  (C.  C. 
A.,  4th  Cir.),  22  ^m.  B.  R.  316,  169  Fed. 
936,  holding  that  such  contract  constitutes 
a  trust,  valid  as  against  the  vendee'fl  trustee 
in  bankruptcy;  even  if  it  were  a  conditional 
sale  it  would  be  good  between  the  parties, 
without  registration,  and  the  trustee  occupies 
the  same  relation  to  the  vendonr  that  the 
vendee  did  prior  to  his  adjudication:  John 
Deere  Plow  Co.  v.  Anderson  (C.  C  A.,  5th 
Cir.),  23  Am.  B.  R.  480,  174  Fed.  816;  Matter 
of  Goldman  (C.  C.  A.,  6th  Cir.) ,  23  Am.  B.  R. 
497,  174  Fed.  579;  Ellet-Kendall  Shoe  Co.  v. 
Martin  (C.  C.  A.,  8th  Cir.) ,  34  Am.  B.  R.  502, 
222  Fed.  851,  where  it  appeared  that  after  an 
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goods  were  sold  to  the  bankrupt  contained  no  limitation  upon  the  right  to  sell 
and  only  prescribed  the  method  of  making  payment,  and  contained  a  provi- 
sion to  the  effect  that  the  title  and  ownership  of  the  goods  purchased  and 
the  proceeds  of  the  sale  thereof  should  remain  the  property  of  the  seller ;  such 
contract  was  held  to  create  a  secret  lien  constituting  a  fraud  upon  the  creditors 
of  the  bankrupt,  and  was  invalid  as  against  his  trustee  in  bankruptcy.^^ 

(IV)  Option  to  purchase  or  return. —  Goods  delivered  with  an  option  to 
purchase  or  return  within  thirty  days  from  delivery  constitutes  a  contract 
of  sale  and  return,  and  the  title  to  goods,  delivered  within  the  thirty  days 
immediately  preceding  the  bankruptcy  of  the  vendee,  does  not  pass  to  the 
trustee.^^  Where  machinery  is  sold  on  trial,  and  retained  by  the  bankrupt 
vendee  for  a  year  without  offer  to  return,  expression  of  dissatisfaction,  or 
demand  by  vendor,  the  sale  is  absolute  and  title  is  vested  in  the  trustee.^* 

(15)    PRbPERTY  AFFECTED   BY   FRAUDULENT   REPREaENTATIONg. Since  the 

trustee  takes  the  bankrupt's  property  charged  with  all  claims  and  equities 


order  for  the  purchase  of  shoes  had  been  can- 
celled a  contract  was  made  whereby  the  shoes 
were  consigned  to  the  bankrupt  for  sale,  and 
it  was  held  (under  Kansas  statute)  that  con- 
tract was  not  required  to  be  recorded  to 
protect  the  rights  of  the  consignor. 

239.  In  re  Gait  (D.  C,  111.),  9  Am.  B.  R. 
082,  120  Fed.  44a;  In  re  Carpenter  (D.  C., 
N.  Y.),  11  Am.  B.  R,  147,  125  Fed.  831,  in 
which  case  it  was  held  that  a  similar  agree- 
ment passed  the  title  to  the  goods  sold  to 
the  vendee,  to  which  title  the  trustee  in 
bankruptcy  succeeded;  that  there  was  no 
purpose  apparent  therefrom  to  create  an 
agency  in  the  vendee,  nor  could  such  agree- 
ment be  sustained  ba  a  conditional  sale,  a 
mortgage,  or  an  instrument  attempting  to 
create  a  lien  in  behalf  of  the^  seller.  See 
also  In  re  Tweed  (D.  C,  Iowa),  12  Am. 
B.  R.  648,  131  Fed.  355;  In  re  Butterwick 
(D.  €.,  Pa.),  12  Am.  B.  R.  536,  131  Fed. 
371;  Matter  of  Rasmussen  (D.  C,  Or.),  13 
Am.  B.  R.  4«2,  136  Fed.  704;  In  re  Martin- 
Vernon  Music  Co.  (D.  C,  Mo.) ,  13  Am.  B.  R. 
276,  132  Fed.  983;  Matter  of  Penny  &  Ander- 
son (D.  C,  N.  Y.),  23  Am.  B.  R.  115,  176 
Fed.  141;  In  re  Waite-Robbins  Motor  Co., 
(D.  C,  Mass.),  27  Am.  B.  R.  541,  102  Fed. 
47;  Matter  of  Roellich  (D.  C,  Ore.).  35  Am; 
B.  R.  164,  223  Fed.  687;  Flanders  Motor  Co. 
V.  Reed  (C.  C.  A.,  1st  Cir.),  33  Am  B.  R.  842, 
220  Fed.  642. 

Contract  in  form  a  conditional  sale. — 
Wliere  clainmnt's  assignor  delivered  certain 
automobile  parts  to  the  bankrupt  for  sale 
under  a  contract  providing  that  title  should 
not  pass  until  the  same  were  paid  for  in 
full,  and  that  bankrupt  on  all  orders  for 
parts  should  be  allowed  a  discount  irotp. 
the  list  prices,  but  it  appeared  from  the  sub- 
sequent correspondence  of  the  parties  that 
they  dealt  with  each  other  as  vendor  and 
purchaser,  the  sale  was  not  a  conditional, 
but  an  absolute  sale.  In  re  Harrington  (Ref., 
Mass. ) ,  29  Am.  B.  R.  690. 

Property  intended  for  resale;  reservation 
of  title. — Where  goods  are  intended  for  resale 
the  reservation  of  title  cannot  be  sustained 


as  a  conditional  sale  unless,  taking  the  entire 
contract  and  circumstances  together,  the 
reservation  of  title  is  clearly  dominant  over 
the  right  of  n»ale  and  otner  inconsistent 
features  of  the  contract.  Such  reservation  of 
title  can  be  sustained  only  on  the  theory  that 
the  resale  is  made  by  the  vendee  as  the  agent 
or  consignee  of  the  vendor,  by  an  agency  or 
consignment  which  underlies  the  executory 
sale  and  which  is  a  continuing  one  until  it 
is  terminated  either  by  the  resale  or  the  ve\- 
dee's  personal  performance  of  the  conditions, 
which,  then,  for  the  first  time,  vest  title  in 
him.  Wood  Mowing  &  Reaping  Mach.  Co.  v, 
Crool  (C.  C.  A.,  6th  Cir.1,  36  Am.  B.  R.  610, 
231  Fed  67^;  Matter  of  Stoughton  Wagon 
Co.  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  R.  502, 
231  Fed.  676. 

840.  Jn  re  Schindler  (D.  C,  N.  Y.),  19 
Am.  B.  R.  800,  158  Fed.  4*58. 

Sale  or  return. — Where  a  bankrupt,  dur- 
ing the  month  prior  to  his  adjudication, 
bought  a  pair  of  horses,  for  which  he  was 
to  pay  a  certain  price  if  they  proved  satis- 
factory after  a  trial,  and,  if  not,  to  return 
them,  and  they  came  into  the  possession  of 
the  receiver,  the  transaction  presents  a  case 
of  sale  or  return,  and  the  tdtle  passes  to 
the  bankrupt,  subject  to  the  exercise  of  the 
option  to  return.    In  re  Landis,  (D.  C,  Pa.), 

18  Am.  B.  R.  4«i3,  151  Fed.  896 ;  In  re  Allen 
(D.  C,  Ark.).  25  Am.  B.  R.  722,  183  Fed. 
172;  Parlett  v.  Blake  (C.  C.  A.,  5th  Cir), 
26  Am.  B.  R.  25,  188  Fed.  200;  Matter  of 
Thomas  (D.  C,  Ga.),  36  Am.  B.  R.  600,  231 
Fed.  513. 

.   d41.  In  re  Downing  Paper  Co.  (D.  C,  Pa.) , 
17  Am.  B.  R.  121,  147  Fed.  858. 

Where  machinery  sold  for  cash  was  de- 
livered to  the  buyer,  a  corporation,  at  its 
request,  and  on  its  promise  to  send  a  check 
for  the  price,  and  on  his  failure  so  to  do, 
the  agent  of  the  seller  accepts  in  payment 
for  the  machinery  negotiable  vouchers,  se- 
cured by  bonds,  the  title  to  the  machinery 
vests  in  the  trustee  in  bankruptcy  of  the 
buver.     In  re  Cullman  Assn.   (D.  C.,  Ala.), 

19  Am.  B.  R.  259,  155  Fed.  372. 
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against  it,  his  title  to  the  same  is  inferior  to  that  of  Dne  who  was  induced 
to  sell  on  materially  false  representations.  In  such  cases,  the  claimant  usually 
proceeds  as  in  replevin. ^*^  But,  where  the  property  is  in  the  custody  of  the 
bankruptcy  court,  it  is  immune  from  replevin  process  in  the  State  court. ^^^ 
It  has  been  held  that  the  false  representation  need  not  be  the  sole  and 
exclusive  consideration  for  the  credit,  but  only  a  material  consideration;^*^ 
also,  that  false  representations  to  a  mercantile  agency  are  enough. ^^  An 
insolvent  buyer  who  knows  when  he  purchases  property  that  his  financial 
condition  rs  such  that  he  cannot  pay,  it  will  be  presumed  that  he  bought 
the  property  with  an  intention  iiot  to  pay  for  it.  ®  Other  cases  under  the 
present  law  appear  in  the  foot-note.^® 

g.  Reclamation  proceeding*. —  (1)  In  general. —  Reclamation  proceedings 
may  be  in  or  out  of  the  bankruptcy  proceeding.  A  petition  to  reclaim  con- 
signed goods  is  an  instance  of  the  former;^*®  the  proceeding  in  the  nature 
of  a  bankruptcy  replevin  which,  in  most  large  trade  centers,  has  of  late  been 
so  common  if  not  notorious,  is  an  instance  of  the  latter.  The  petition  in  such 
proceedings  should  contain  allegations  sufficient  to  sustain  a  complaint  in 
trover  and  conversion,  of  such  as  are  required  by  the  strictest  practice  in 
.an  affidavit  for  replevin.^  The  evils  resultiujg  from  so-called  "reclamation 
proceedings"  are  patent %nd  hard  to  overcome-  *^  In  effect,  estates  are  often 
dissipated  by  greedy  and  not  over-scrupulous  creditors,  who  apply  for  pos- 
session, after  rescission,  on  the  ground  of  alleged  fraudulent  representations, 
and  are  granted  what  they  ask,  without  adequate  judicial  investigation  of 
their  right  to  it  and  before  there  is  a  court  officer  authorized  to  bond  back 
the  goods  reclaimed.^^ 

(2)  Time  wrrnrN^  which  petitions  shottld  be  filed. —  Most  of  the  evils 
resulting  from  reclamation  proceedings  will  be  avoided  if  the  claiming  creditor 
is  at  least  required  in  the  first  instance,  always  after  a  short  notice  to  the 
receiver  or  creditor,  to  prove  Identity  strictly,  either  before  the  judge  or  a 
referee  sitting  as  special  master. ^^     The  delay  incident  to  such  proof  will 


242.  See  next  paragraph  of  this  section. 

243.  In  re  Russell  (C.  C.  A.,  2d  Cir.),  3 
Am.  B.  R.  658,  101  Fed.  248;  In  re  Mertens 
(D.  C,  N.  Y.),  12  Am.  B.  K.  698,  131  Fed. 
507;  "Matter  of  Wellmade  Oas  Mantle  Co., 
(D.  C,  Mass.),  36  Am.  B.  R.  3«54,  230  Fed. 
502. 

244.  In  re  Gany  (D.  C,  X.  Y.),  4  Am. 
B.  R.  576,  103  Fed.  930. 

245.  In  re  Epstein  (D.  C-,  Ark.),  6  Am. 
B.  R.  60,  109  Fed.  87'8;  In  re  Roalawick 
(D.  C,  Mont.),  6  Am.  B.  R.  752,  110  Fed. 
630;  In  re  Weil  (D.  C,  N.  Y),  7  Am.  B.  R. 
90,  111  Fed.  8fl7;  Matter  of  Berg  (Ref., 
Mass.),  25  Am.  B.  R.  170. 

246.  Gillespie  v.  Piles  &  Co.  (C.  C.  A.,  8th 
Cir.)   24  Am.  B.  R.  502,  178  Fed.  886. 

248.  In  re  I>avis  (D.  C,  N.  Y.),  7  Am. 
B.  R.  276,  112  Fed.  204;  In  re  O^Connor 
(D.  C,  Ga.),  7  Am.  B.  R.  428,  114  Fed.  777; 
Silvey  v.  Tift,  17  Am.  B.  R.  9,  123  Ga.  804,  51 
S.  E.  74a;  Knauth,  Nachod  &  Kuhne  v.  Lovell 
{B.C.,  Ala.),  32  Am.  B.  R.  340,  212  Fefl.  337. 

249.  See  imder  this  section,  ante,  subtitle 
"  Property  Sold  to  the  Bankrupt  on  Condi"-^ 
fton." 

250.  Levi  v.   Picard    (D,   C,  N.   Y.),   17 


Am.  B.  R.  430,  148  Fed.  654.    Compare  In  re 
Hinson  Bros.  (Ref.,  Ga.),  26  Am.  B.  R.  754. 

251.  These  are  pointed  out  \*'ith  great  dis- 
tinctness in  an  address  delivered  hy  Charles 
A.  Hou^h,  Esq.,  of  New  York,  printed  in  the 
proceedings  of  the  Fourth  Annual  Conven- 
tion of  the  National  Association  of  Referees 
in  Bankruptcy,  at^  Milwaukee,  in  August, 
1902.  See  also  address  on  "  The  Merits  and 
Defects  of  the  Bankrupt  Law,"  by  Mr.  Ref- 
eree Holt,  before  the  American  Social  Science 
Association,  at  Washington,  April,  1902. 

252.  See  "Matter  of  Murphy,  etc.,  Shoe  Co. 
(Ref.,  Mo.),  11  Am.  B.  R.  428,  holding  that 
the  right  to  reclaim  goods  should  only  be 
granted  in  cases  where  it  clearly  exists,  and 
that  the  burden  of  proof  is  with  the  credit- 
ors to  establish  their  right  clearly  and  by  a 
preponderance  of  evidence. 

253.  For  cases  where  the  claim  was  judi- 
cially investigated,  see  In  re  Weil  (D.  C., 
N.  Y.),  7  Am.  B.  R.  90,  111  Fed.  897;  In  re 
Davia  (D.  C  X.  Y.),  7  Am.  B.  R.  276,  112 
Fed.  294;  and  Boomingdale  v.  Empire  Rub- 
ber Mfg.  Co.  (D.  C,  N.  Y.),  8  Am.  B.  R.  74, 
114  Fed.  1.016.  Read  also  In  re  O'Connor 
(D.  C.  Ga.),  7  Am.  B.  R.  428,  114  Fed.  777. 
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check  at  the  outset  a  practice  which,  under  the  State  system,  has  fostered 
perjury  and  made  '^  diligence ''  a  word  at  which  lawyer  and  layman  were 
wont  to  blush.  !Nor  is  it  thought  that  such  a  practice  will  be  against  the 
well-recognized  principle  that  adverse  claims  to  the  bankrupt's  assets  must 
be  settled  in  a  plenary  suit.^"  While  promptness  in  rescission  because  of 
alleged  fraud  is  essential,  it  is  not  so  important  where  the  bankruptcy  precedes 
the  discovery .^^  The  court  or  referee  may,  upon  the  request  of  the  trustee  fix 
a  reasonable  time  within  which  petitions  for  reclamation  may  be  filed.^^  The 
filing  of  a  petition  before  the  debt  is  due  is  premature.^^ 

(3)  Sale  ob  bailment;  a(jency. —  Is  the  transaction  whereby  the  bank- 
rupt became  possessed  of  the  property,  a  sale  or  a  bailment  ?  This  question 
enters  into  the  determination  of.  nearly  every  case.^^  If  the  property  is  con- 
signed to  be  sold  under  terms  and  at  prices  fixed  by  the  consignor  the  contract 
is  not  one  of  sale,  but  is  a  bailment  and  the  consignor  may  reclaim.^®    Such 


As  to  proof  of  ownership  by  claimant  based 
on  banlcrupt's  admissiona,  see  In  re  Thomp- 
son ( D.  C,  N.  J.) ,  30  Am.  B.  R.  64,  205  Jfed. 
656;  Matter  of  Watmough  (D.  C,  Ohio),  312 
Am.  B.  R.  59,  210  Fed.  539.  holding  that  a 
failure  to  proceed  for  six  months  after  notice 
of  bankruptcy  deprived  the  vendor  of  the 
right  to  rescind. 

Reclamatioii  of  stock  in  posaession  of  bank- 
rupt broker. —  In  all  cases  where  bankrupt 
stockbrokers  did  not  have  free  and  clear  m 
their  box  an  «amount  of  stock  equal  to  the 
claims  of  all  customers,  none  of  the  custom- 
ers may  reclaim  any  part  of  what  they  did 
have  on  hand,  nor  any  part  of  the  equity  in 
such  loans  as  had  «among  their  collateral  the 
remaining  shares.  No  presumption  of  owner- 
ship of  atock  by  a  customer  of  a  TDanknipt 
stockliroker  arises  unless  there  are  enough 
shares  *'  in  the  box  "  or  unless  the  customer 
can  actual! V  identifv  his  shares  by  certificate 
number.  Matter  of  Pierson.  Jr.,  &  Co.  (D.  C, 
N.  y.),  35  Am.  B.  R.  21.3.  225  Fed.  880. 

254.  In  re  Russell  &  Birkett  ((\  C.  A.,  2d 
Cir.),  3  Am.  B.  R.  658.  101   Fed.  24«. 

255.  Matter  of  Midland  Motor  Co.  fC.  €. 
A.,  7th  Cir.),  37  Am.  B.  R.  364,  224  Fed. 
368. 

256.  Matter  of  <3ay  &  Sturgis  (D.  C, 
Mass.),  35  Am.  B.  R.  417,  224  Fed.  127. 

257.  Matter  of  Wegman  Piano  Co.  (D.  C, 
K  Y.).  34  Am.  B.  R.  490,  221   Fed.  128. 

258.  Liquid  Carbonic  Co.  v.  Quick  (C.  C. 
A.,  3d  Cir.).  24  Am.  B.  R.  394,  182  Fed. 
603. 

Bailment  or  sale. —  In  the  case  of  In  re 
Gehris-Hei^bine  Co.  (D.  C,  Pa.),  26  Am. 
B.  R.  470.  188  Fed.  502,  the  court  said: 
"  Tested,  therefore,  by  that  law,  what  is  the 
true  character  of  the  contract  in  question? 
Is  it  a  bailment,  or  a  conditional  sale?  If 
it  is  really  and  in  good  faith  a  bailment,  it 
is  valid  not  onlv  ]>ctwcen  the  parties  but 
against  creditors  also;  for  a  man  docs  not 
lose  the  title  to  his  property  by  hiring  it  to 
another,  although  he  may  have  parted  with 
the  posscssie^n  and  the  other  may  have  ac- 
quired it.  But,  if  he  has  really  sold  it  and 
has  also  parted  with  the  possession,  he  will 


find  in  numerous  jurisdictions  —  in  Pennsyl- 
vania, for  example  —  that  he  cannot  enforce 
against  execution  creditors  «  condition  that 
he  is  to  retain  the  title  until  the  price  is 
paid.  Th€»se  rules  are  too  well  known  to 
need  the  supj^rt  of  citation;"  In  re  Marx 
Tailoring  Co.  (D.  C,  Ala.),  28  Am.  B.  R. 
147,  196  Fed.  24,3. 

Rislit  of  conditional  vendor  to  reclaim. — 
WTiere  xmder  the  State  law  the  title  to  chat- 
tels sold  may  be  retained  hy  the  seller  pend- 
ing full  payment  of  the  purchase  price,  and 
such  reservation  is  good  as  against  creditora, 
it  is  also  good  as  against  the  trustee  in  bank- 
ruptcy of  the  buyer,  and  the  seller  is  entitled 
to  reclaim  possession  from  the  trustee.  Mat- 
ter of  Farmers*  Dairy  Aasociation  (D.  C, 
Cal.),  87  Am.  B.  R.  672,  234  Fed.  118. 

Contract  of  agency  and  consignment;  con- 
signor permitted  to  reclaim. —  Negotiations 
and  dealings  between  a  vendor  of  hand-paintea 
china  bearing  the  words  "  Kaiser  Art  China  " 
and  the  bankrupt  examined  and  held  to  con- 
stitute a  contract  of  agency  and  consignment 
and  not  an  actual  sale  to  the  bankrupt  with 
a  reservation  of  title  by  way  of  security,  and 
that  the  vendor  is  entitled  to  reclaim  the 
china  unisold  and  in  the  possession  of  the 
trustee  in  bankruptcv.  Matter  of  National 
Home  &  Hotel  Supplv  Co.  (D.  C,  Mich.),  36 
Am.  B.  R.  1.30,  226  Fed.  840. 

259.  In  re  Wells  (D.  C,  Pa.),  15  Am. 
B.  R.  419,  140  Fed.  752;  In  re  Tice  (D.  C. 
Pa.),  15  Am.  B.  R.  »7,  130  Fed.  52;  In  re 
Heckathorn  {D  C,  Pa.),  16  Am.  B.  R.  467. 
144  Fed.  400;  In  re  Wood  (D.  C,  Pa.),  15 
Am.  B.  R.  411.  140  Fed.  064;  In  re  Gait 
(C.  C.  A.,  7th  Cir.),  13  Am.  B.  R  575,  120 
Fed.  61,  56  C.  C.  A.  470;  In  re  Poore  (D.  C, 
Pa.).  15  Am.  B.  R.  174,  130  Fed  862;  Frank- 
lin V.  Stoughton  Wagon  Co.,  (C.  C.  A.,  8th 
Cir.),  22  Am.  B,  R.  63,  168  Fed.  857;  In  re 
.Susquehanna  Roofing  Co.  (D.  A,  Pa.),  23 
Am.  B.  R.  5,  173  Fed.  150;  Ellet-Kendall 
Shoe  Co.  V.  Martin  (C.  C.  A.,  8th  Cir.),  34 
Am.  B.  R.  502,  222  Fed.  851;  Bransford  v. 
-Regal  Shoe  Co.  (C.  C.  A.,  8th  Cir.),  36  Am. 
B.  R.  450,  237  Fed.  67. 
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proceedings  will  not  lie  to  recover  possession  of  personal  property  sold  under 
a  bill  of  sale,  but  retained  by  the  bankrupt;  in  such  a  case  the  transaction 
was  not  a  sale  and  was  invalid  as  against  execution  creditors  and  the  trustee 
because  the  title  was  separated  from  the  possession  and  no  notice  thereof 
was  given.^^  If  the  contract  expressly  creates  an  agency,  and  the  bankrupt 
was  in  possession  of  the  property  as  an  agent,  the  transaction  is  a  bailment 
and  the  property  does  not  pass  as  assets  to  the  trustee.  The  transaction  is 
not  to  be  deemed  a  sale  because  of  the  agent's  assumption  of  liability  for  loss, 
payment  of  certain  expenses,  and  insurance ;  nor  is  it  a  contract  of  sale  because 
it  contained  no  provision  that  the  agent  should  separate  the  proceeds  of  the 
sale  and  turn  over  such  proceeds  to  the  principal.^^  Where  property  is  sold 
on  condition  that  title  thereto  should  remain  in  vendor,  until  paid  for,  the 
bankruptcy  of  the  vendee  does  not  affect  the  contract,  if  valid  as  against  cred- 
itora>  and  the  vendor  may  reclaim  unless  the  trustee  elects  to  complete  the 
contract.^  * 

(4)  PuRCHASB  OF  QOODs  WITHOUT  INTENT  TO  PAY. — (I)  Concealment  of 
insolvency  or  false  representation  as  to  solvency, —  It  is  a  general  principle 
that  when  a  person  who  is  insolvent  purchases  goods  witt  no  intention  of 
paying  for  the  same,  and  conceals  his  insolvency  and  his  intention  not  to 
pay,  he  is  guilty  of  a  fraud  which  entitles  the  vendor,  if  no  innocent  third 


«flO.  In  re  Grozinger  (D.  C,  Pa.),  28  Am. 
B.  R.  732,  199  Fed.  935;  Matter  of  Wegmati 
Piano  Co.  (D.  €.,  N.  Y.),  34  Am.  B.  R.  49a, 
221  Fed.  128. 

261.  Contract  of  agency. —  In  the  case  of 
General  Electric  Co.  v.  Brower  ( C.  C.  A.,  9th 
Cir.),  34  Am.  B.  R.  642,  221  Fed.  597,  the 
contract  under  consideration  was  termed 
"Appointment  of  Agent,**  and  expressly  ap- 
pointed the  bankrupt  company  its  '*  agent  to 
sell "  and  the  company  expressly  accepted 
the  agency.  The  court  said :  "  It  provides 
that  the  manufacturer  shall  maintain  a  fitock 
of  lamps  in  the  custody  of  the  agent;  that 
the  quantity  of  lamps  and  the  length  of  time 
they  shall  remain  in  stock  ^hall  be  deter- 
mined /by  the  manufacturer;  that  all  the 
lamps  shall  be  and  remain  the  property  of 
the  manufacturer  until  sold;  that  the  pro- 
ceeds of  all  lamps  sold  shall  be  held  for  the 
benefit  and  for  the  account  of  the  manufac- 
turer; that  the  agent  shall  return  to  the 
manufacturer  at  any  time,  if  directed,  any 
and  all  lamps  unsold.  The  agent  is  required 
to  sell  at  prices  and  on  terms  fixed  by  the 
manufacturer,  and  on  all  bills  and  invoices 
for  lamps  sold  he  is  required  to  state  that 
he  sells  as  agent.  The  agent  guarantees  to 
the  manufacturer  that  all  Inmps  sold  by  it 
will  'be  paid  for.  These  provisions,  so  far  as 
they  go,  all  clearly  and  unequivocally  mark 
the  contract  as  a  contract  strictly  of  agency. 
We  will  briefly  consider  the  provisions  *here- 
in  that  are  said  to  indicate  a  contrary  inten- 
tion. Those  provisions  are  the  agent's  as- 
sumption for  liability  for  loss,  and  for  the 
payment  of  certain  expenses,  and  for  insur- 
ance. Such  provisions  do  not  change  a  con- 
tract of  agency  into  a  contract  of  sale.  Nor 
was  the  contract  rendered  a  contract  of  sale 
by  reason  of  the  fact  that  it  contained  no 
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provision  that  the  agent  should  keep  the 
money  separate  and  apart  from  its  other 
moneys,  or  that  it  should  turn  over  the 
money  received  from  the  sale  to  the  manu- 
facturer, hut  instead  was  to  pay  for  the 
lamps  sold  each  month,  less  29  per  cent,  for 
making  the  sales." 

In  the  case  of  Sturm  v.  Baker,  150  IT.  S. 
312,  37  L.  Ed.  10^3,  14  Sup.  It.  99,  the  court 
said :  "  A  bailee  may,  however,  enlarge  his 
le^al  responsibilities  by  contract,  express  or 
fairly  implied,  and  render  himself  liable  for 
the  loss  or  destruction  of  the  goods  conmiit- 
ted  to  his  care;  the  bailment  or  compensation 
to  be  received  therefor  being  a  sufficient  con- 
sideration for  such  an  undertaking.** 

In  re  Flanders  (C.  C.  A.,  7th  Cir.),  14  Am. 
B.  R.  27,  134  Fed.  560,  the  court  said:  "  The 
objections  that  ordinary  invoices  accompanied 
the  shipments,  that  such  shipments  were 
made  direct  to  Flanders,  that  the  leather  was 
sold  by  him  in  his  own  name,  that  he  al- 
lowed credit  upon  sales,  that  he  guaranteed 
sales,  and  that  he  insured  in  his  own  name, 
do  not  change  the  nature  of  the  transaction.** 

In  re  Columbus  Buggy  Co.  (C.  C.  A.,  8th 
Cir.),  16  Am.  B.  R.  759,  143  Fed.  ftSO,  it 
was  held  that  a  contract  between  a  furnisher 
of  goods  and  the  receiver,  that  the  latter 
may  sell,  and  at  such  prices  as  he  chooses, 
that  he  will  account  and  pay  for  the  goods 
sold  at  agreed  prices,  that  he  will  bear  the 
expenses  of  insurance,  freight,  storage,  and 
handling,  and  that  he  will  hold  the  merchan- 
dise unsold  subject  to  the  order  of  the 
furnisher,  disclose  only  an  agreement  of  bail- 
ment for  sale,  and  does  not  evidence  a  con- 
ditional sale. 

262.  Matter  of  Wegman  Piano  Co.  (D.  C., 
N.  Y.),  »4  Am.  B.  R.  490,  221   Fed.   128. 
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party  has  acquired  an  interest  in  them,  to  disapprove  the  contract  and  recover 
the  goodfl.^^  A  material  misrepresentation  as  to  financial  ability  relied  on 
by  the  vendor  justifies  rescission  and  reclamation,  even  if  not  fraudulent. ^^ 
For  instance,  it  is  well  settled  that  false  reptesentations  as  to  the  financial 
status  of  a  buyer,  made  as  a  basis  of  credit,  and  but. for  which  the  sale  would 
not  have  been  made,  was  fraudulent,  and  entitled  the  seller  to  reclaim  the 
goods  thereby  obtained.^^  A  depositor  of  a  bankrupt  bank  may  institute 
reclamation  proceedings  against  the  bankrupt's  trustee  to  recover  money 
deposited  in  the  bank  on  the  ground  of  fraud  if  he  establi^es  the  insolvency 
of  the  bankrupt  at  the  time  the  deposit  was  made,  and  that  the  bankrupt 
knew  that  he  was  insolvent  and-  the  depositor  did  not.^^ 


S63.  Donaldson  v.  Farwell,  93  U.  S.  631, 
23  L.  Ed.  903;  Ash  ▼.  Putnam,  1  HiU  (N. 
Y.)  802;  Devoe  v.  Brandt,  53  N.  Y.  462; 
Carter  v.  Lipaev,  70  Ga.  417;  Matter  of 
Marka  &  Co.  (C.  C.  A.,  8d  Cir.),  33  Am. 
B.  R.  276,  218  Fed  4S3. 

Purchate  on  veife  of  iMuikrnptcy;  fnmdii- 
lent  concealment  of  financial  condition. — 
Where,  at  the  time  of  the  delivery  of  goods 
purchased  by  a  bankrupt,  the  bankrupt  knew 
that  he  was  insolvent  but  con<*ea!led  his 
financial  condition,  and  a  few  days  after, 
while  all  the  ffoods  j>urcha3ed  were  on  hand 
and  most  of  them  in  the  original  packages 
in  which  they  had  'been  delivered,  the  bank- 
rupt filed  his*  petition  in  bankruptcy,  he  was 
guilty  of  a  fraud  which  authorized  the  vend- 
ors to  ask  for  a  rescission,  and  a  delivery  to 
them  of  the  proceeds  of  the  goods  which  had 
been  sold  by  the  trustee  in  (bankruptcy. 
In  re  Spann  (D.  C,  Ga.),  25  Am.  B.  R,  551, 
183  Fed.  619. 

864.  Matter  of  New  York  Commercial  Co. 
(C.  C.  A.,  2d  Cir.),  35  Am.  B.  R.  779,  228 
Fed.  120. 

865.  Matter  of  Patterson  &  Co.  (D.  C, 
Tex.),  10  Am.  B.  R.  748,  125  Fed.  562;  In 
re  Weil  (D,  C,  N.  Y.),  7  Am.  B.  R.  90,  111 
Fed.  897;  In  re  Epstein  (D.  C,  Ark.),  6  Am. 
B.  R.  60,  109'  Fed.  878;  Matter  of  Watmough 
(D.  C,  Ohio),  32  Am.  B.  R.  59,  210  Fed. 
539. 

Goods  obtained  by  fraud. —  This  follows 
from  the  rule  that  the  trustee  when  ap- 
pointed can  have  no  greater  title  than  the 
bankrupt  had.  The  trustee  holds  the  goods 
affected  with  the  fraud  of  the  bankrupt. 
Neither  law  nor  morals  will  justify  the  trus- 
tee in  holding  goods  obtained  by  the  fraud 
of  the  bankrupt  for  the  benefit  of  other  cred- 
itors. Creditors  have  no  right  to  profit  by 
the  fraud  of  the  bankrupt  to  the  wrong  and 
injury  of  the  party  who  has  been  deceived 
and  defrauded.  In  re  Hamilton  Furniture, 
etc.,  Co.  (D.  S.,  Ind.),  9  Am.  B.  R.  65,  117 
Fed.  774. 

False  representation  as  to  solvency. —  In 
the  case  of  In  re  Hamilton  Furniture,  etc., 
Co.  (D.  C,  Ind.).  9  Am,  B.  R.  65,  117  Fed. 
774,  the  rule  was  laid  down  that  where  a 
party  by  fraudulently  concealing  his  insolv- 
ency and  his  intent  not  to  pay  for  goods, 
induces  the  owner  to  sell  them  to  him  on 
credit,  the  seller,  if  no  innocent  third  party 


has  acquired  an  interest  in  them,  is  entitled 
to  disaffirm  the  contract  and  recover  the 
goods.  In  re  Hildebrant  (D.  C,  N.  Y*),  10 
Anu  B.  R.  184,  120  Fed.  992;  In  re  0*Con- 
noT  (D.  C,  Ga.),  9  Am.  B.  R.  18,  114  Fed. 
777;  Silvey  v  Tift,  17  Am.  B.  R.  9,  123  Ga. 
804,  61  8.  £.  748;  Matter  of  Levi  (D.  C, 
N.  Y.),  l&  Am.  B.  R.  756,  14S  Fed.  654, 
holding  that  in  the  absence  of  fraud  in  mak- 
inff  the  statement,  reclamation  should  not  be 
allowed;  In  re  Rose  (D.  C,  Pa.),  14  Am. 
B.  R.  345,  135  Fed.  888,  in  which  case  it 
was  held  that  the  return  of  goods  should  not 
be  permitted  where  the  evidence  is  insufficient 
as  to  the  making  of  a  false  verbal  state- 
ment to  a  commercial  agencv;  Levi  v.  Picard 
(D.  C,  N.  Y.),  17  Am.  B.  R.  439,  148  Fed. 
654;  Matter  of  Johnson  (D.  C,  Ohio),  30 
Am.  B.  R.  787. 

False  financial  statement  inducing  sale  to 
bankrupt;  intent  not  to  pay. —  In  a  pro- 
ceeding by  a  creditor  to  reclaim  from  a  trus- 
tee goods  sold  to  the  bankrupt  as  on  a  false 
and  fraudulent  financial  statement  on  whidi 
the  creditor  relied,  it  is  not  necessary,  in 
order  to  constitute  fraud  authorizing  re- 
scission of  the  sale,  that  the  financial  state- 
ment shall  have  been  made  by  the  bankrupt 
with  intent  not  to  pay,  but  it  may  be  re- 
scinded, r^ardless  of  his  intent  about  pay- 
ing if  induced  by  his  false  and  fraudulent 
representations.  But  where  it  appeared  that 
the  financial  statement  was  incomplete  rather 
than  false  and  fraudulent,  and  the  subsequent 
conduct  of  the  bankrupt  accorded  with 
honesty  and  good  faith,  the  bankrupt  could 
not  be  said  to  have  made  a  false  or  fraudu- 
lent financial  statement  upon  which  an  action 
by  the  creditor  relying  thereon  could  be  bas«i. 
Ellet-Kendall  Shoe  Co.  v.  Ward  (C.  C.  A., 
8th  Cir.)^  26  Am.  B.  R.  114,  187  Fed.  982. 

Right  to  recover  goods  obtained  by  false 
representations  innocently  made. — Where  a 
baiikrupt  makes  false  statements  inducing  a 
sale  of  goods  to  him,  it  is  not  necessary  that 
such  statements  should  have  been  made  with 
A  fraudulent  intent  to  entitle  the  vendor  to 
reclaim  the  goods.  Matter  of  Underwood  & 
Daniel  (D.  C,  Ga.),  32  Am.  B.  R.  779,  216 
Fed.  279. 

»66.  In  re  Stewart  (D.  C,  N".  Y.),  24  Am. 
B.  R.  474,  178  Fed.  463;  In  re  Ken  von  (D. 
p.,  Ohio),  19  Am.  B.  R.  194,  156  Fed.  863, 
in  which  case  the  right  to  rescind  ia  deposit 
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(II)  Intent  not  to  pay. —  Knowledge  of  inability  to  pay  when  purchase 
is  made  is  equivalent  to  purchaise  with  intent  not  to  pay,  and  such  purchase 
is  constructively  fraudulent^^  If  there  was  no  concealment  of  the  fact  of 
insolvency  indicating  that  the  purchaser  designed  to  acquire  the  goods  without 
paying  for  them,  there  is  no  fraud  justifying  reclamation,^^ 

(III)  When  right  exercised;  who  may  defeat  right, —  He  should  exer- 
cise this  right  before  he  has  of  his  own  volition  placed  himself  in  the  posi- 
tion of  a  creditor,  for  if  he  joins  in  the  election  of  a  trustee,  with  knowledge 
of  the  fraud  perpetrated  against  him,  he  is  estopped  from  thereafter  insist- 
ing on  a  return  of  the  goods.^^  The  trustee  may  not  prevent  reclamation 
upon  the  assumption  that  he  is  in  a  favored  position  because  of  the  amendment 

'  of  1910  to  §  47-a  (2)  which  places  him  in  the  position  of  a  lien  creditor; 
this  amendment  does  not  constitute  the  trustee  a  bona  fide  purchaser  for 
value,  and  it  is  only  such  a  purchaser  of  the  article  sought  to  be  reclaimed 
who  may  defeat  reclamation.^^ 

(IV)  Proof  of  insolvency,  or  of  intent  not  to  pay. — Whether  or  not  proof 
of  insolvency  is  essential  depends  upon  the  character  of  the  representation 
which  institutes  the  sale.  If  the  Representation  consists  of  a  statement  as  to 
solvency,  it  would  be  necessary  to  prove  insolvency  to  justify  a  reclamation 
of  the  goods  sold;^^  and  also  the  concealment  from  the  claimant  of  the  fact 
of  insolvency,  and  the  intention  on  the  part  of  the  bankrupts  at  the  time  of 
the  sale  not  to  pay  for  the  goods.^"^  If,  on  the  other  hand,  a  solvent  purchaser 
falsely  represents  the  extent  of  his  assets  with  the  purpose  of  obtaining  credit, 
and  the  seller,  relying  on  this  false  representation,  lets  him  have  the  goods 
when  otherwise  he  would  have  declined  the  sale  and  insolvencv  thereafter 


contract  with  a  bank  and  recover  the  money 
deposited  was  recognized,  but  it  was  held 
that  the  depositor  waived  hi«  right  to  rescind 
by  retaining  the  certificate  of  deposit  and 
making  no  offer  to  surrender  it. 

867.  Matter  of  Siegel  Co.  (D.  C,  Mass.), 
36  Am.  B.  R.  130,  223  Fed.  309. 

S68.  In  re  Marengo  County  Mer<fantile  Co. 
(IX  C,  Ala,),  29  Am.  B.  R.  46,  109  Fed. 
474. 

868.  Standard  Varnish  Works  v.  Haydock 
(C.  C.  A.,  eth  Cir.),  16  Am.  B.  R.  286,  143 
Fed.  818;  Matter  of  Kaplan  &  Myers  (D.  C, 
Pa.),  37  Am.  B.  R.  630. 

Waiver  of  fraud  by  creditor. — An  intention 
of  a  creditor,  holding  a  note  to  waive  'the 
fraud  and  rely  on  the  contractual  obligation 
for  which  the  note  was  given,  cannot  be  in- 
ferred from  the  presentation  of  the  note,  not 
yet  due,  after  a  petition  in  bankruptcy  has 
been  filed  against  the  maker.  The  ri^t  of 
a  vendor  to  reclaim  property  obtained  by 
frauVl  is  not  waived  by  the  fact  that  its 
attorney  joined  in  a  petition  to  set  aside  an 
order  of  sale,  and,  without  authority  de- 
scribed the  vendor  as  a  creditor,  but  at  the 
hearing  stated  that  his  client  had  not  decided 
what  it  "  is  going  to  do  vet."  Matter  of  Mid- 
land Motor  Car  Co.  (C.  C.  A.  7th  Cir.),  87 
Am.  B.  R.  364,  224  Fed.  368. 

270.  In  re  Appel  Suit  t  Cloak  Co.  (D.  C, 
Colo.),  28  Am.  B.  R.  818,  198  Fed.  322,  hold- 
ing that  the  amendment  of  1910  to  Section 
47a  (2)  does  not  put  the  trustee  in  the  posi- 


tion of  a  bona  fide  purchaser  for  value,  but 
only  gives  him  the  ri^ht  of  a  lien  creditor, 
and  therefore,  where  it  appears  that  bank- 
rupt made  a  false  statement  of  its  financial 
condition  to  a  mercantile  agency  which  oom- 
mimicated  it  to  one  who  relying  thereon 
extended  credit  to  bankrupt,  at  a  time  when 
it  was  hopelessly  insolvent,  and  it  further 
appears  that,  in  the  circumstances,  the  vend- 
or's right  to  rescind  the  sale  and  reclaim 
the  property  is,  under  the  law  of  Colorado, 
superior  to  the  Hen  of  a  judgment  creditor 
and  enforceable  against  all  except  bona  fide 
purchasers  for  value,  the  vendor  is  entitled 
to  reclaim  the  unsold  part  of  its  goods  from 
bankrupt's  trustee,  notwithstanding  the 
amendment.  Compare  In  re  Whatley  Bros. 
(D.  C,  Ga.),  29-  Am.  B.  R.  64,  199  Fed.  326. 

Goods  obtained  by  fraud;  laches. — Where 
about  five  months  before  bankruptcy  claim- 
ant sold  to  bankrupt  a  soda  foimtain  and 
appurtenances  under  a  conditioral  sale  con- 
tract, but  made  no  resoission  of  the  contract 
or  effort  at  reclamation  before  bankruptcy 
intervened,  it  could  not'  reclaim  the  property 
on  the  ground  that  the  sale  had  been  in- 
duced by  fraud.  Becker  Co.  v.  Gill  (C.  C.  A., 
8th  Cir.),  30  Am.  B.  R.  429,  206  Fed.  36. 

271.  Matter  of  Marks  &  Co.  (O.  C.  A., 
fid  Cir.),  33  Am.  B.  R.  275,  218  Fed.  4«3; 
Matter  of  N.  Y.  Commercial  Co.  (C.  C.  A., 
2d  Cir.).  86  Am.  B.  R.  779,  228  Fed.  120. 

«7«.  Matter  of  Marks  &  Co.  ( C.  C.  A.,  2d 
Cir.),  33  Am.  B.  R.  275,  218  Fed.  4©3. 
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ensues  causing  loss  to  the  seller,  proof  of  insolvency  at  the  time  of  the  sale 
is  not  ^sential.^^  The  petitioner  has  the  burden  of  lowing  the  alleged  fraud, 
and  in  the  absence  of  affirmative  proof  of  such  fraud  the  property  may  not  be 
reclaimed,  although  the  buyer  was  insolvent  and  the  seller  was  ignorant  of  it.^* 
(5)  Pbopebty  sold  subject  to  appeoval;  eental  conteacts. —  Where 
machinery  or  other  articles  are  sold  upon  the  condition  that  if  they  are  not 
satisfactory  the  purchaser  may  return  them  and  such  purchaser  prior  to  his, 
bankruptcy  expressed  himself  as  dissatisfied  and  declared  that  he  woxdd  not 
accept  such  machinery  or  articles,  the  seller  may  reclaim  them,  and  the 
receiver  or  trustee  of  the  bankrupt  purchaser  will  not  be  heard  to  say  that  the 
refusal  of  the  bankrupt  to  accept  was  arbitrary  or  capricious,  fraudulent  and 
in  bad  faith.^'  Where  goods  were  shipped  with  the  proviso  that  they  were 
to  be  paid  for  as  soon  as  the  goods  were  received  provided  they  were  satis- 
factory, reclamation  will  only  be  allowed  where  it  is  claimed  without  delay .^* 


f78.  In  re  Bendell  (D.  C,  Ala.),  25  Am. 
B.  R.  698,  1«8  Fed.  816 ;  Matter  of  New  York 
Commercial  Co.  (C.  C.  A.,  2d  Cir.),  35  Am, 
B.  R.  779,  228  Fed.  120. 

Reasonable  expectation  of  ability  to  iMiy. — 
In  case  of  Matter  of  Berg  (Ref.,  Mass.), 
25  Am.  B.  R.  170,  the  court  dismissed  the 
petition  of  reclamation  upon  the  proof  that 
the  bankrupt,  when  he  purchased  the  goods, 
had  reasonable  expectations  that  he  would  be 
able  to  pay  for  them  and  did  not  know  that 
he  was  insolvent.  See  also  In  re  Roalswick 
(D.  C,  Mont),  6  Am.  B.  R.  752,  UO  Fed. 
699;  In  re  Davis  (D.  C,  N.  Y.),  7  Am.  B. 
R.  276,  112  Fed.  294. 

W4.  Schroth  V.  Monarch  Fence  Co.  (C.  C. 
A.,  6th  Cir.),  36  Am.  B.  R,  258.  229  Fed. 
649;  Matter  of  Farmers'  Dairy  Association 
(D.  C,  Cal.) ,  37  Am.  B.  R.  672,  234  Fed.  118. 

Proof  of  fraud,— To  entitle  a  vendor  to 
recover  possession  of  the  goods  from  a  third 
person,  to  whom  they  had  been  assigned,  the 
vendor  must  show  that  bankrupt  was  insolv- 
ent at  the  time  of  the  purchase  of  the  goods, 
that  it  concealed  its  insolvency  from  the 
vendor,  and  that  it  intended  not  to  pay  for 
the*  goods.  In  re  Aarons  A.  Co.  (C.  C.  A.^ 
2d  Cir.),  28  Am.  B.  R.  309,  193  Fed.  646. 

In  order  to  entitle  a  vendor  to  rescind  a 
sale  and  reclaim  from  bankrupt's  trustee 
goods  sold  to  the  bankrupt,  upon  the  ground 
that  the  sale  was  induced  by  fraud,  it  must 
appear  that  the  bankrupt  was  insolvent  at 
the  time  of  the  purchase  of  the  goods,  that 
he  concealed  from  the  vendor  his  insolvency 
which  was  known  to  him  at  the  time  of  the 
purchase,  and  that  false  end  fraudulent 
representations  were  made  by  bankrupt  with 
intent  to  deceive  and  defraud  the  vendor  and 
to  induce  the  latter  to  deliver  to  him  the 
goods  in  question,  with  the  intent  and  design 
not  to  pay  for  them.  In  re  Marengo  County 
Mercantile  Co.  (D.  C,  Ala.),  29  Am.  B.  R. 
46,  199  Fed.  474. 

Evidence  of  frandulent  purchase. —  In  a 
proceeding  to  reclaim  certain  property  on  the 
ground  that  the  purchase  was  fraudulent  in 
that  the  purchaser,  now  bajnkrupt,  was  in- 
solvent and  had  no  reasonalble  expectation  of 


being  able  to  make  payment  when  due,  it 
appeared  that  at  the  time  of  the  purchase 
and  delivery  the  bankrupt  was  doing  a  large 
and«active  business;  that  although  insolvent, 
in  fact,  it  had  exeeUent  credit  at  a  bank 
which  was  its  principal  creditor;  that  by 
the  bank's  failure,  which  was  not  anticipated, 
the  purchaser  was  forced  into  banlnruptcy. 
Beta,  on  all  the  evidence,  that  the  bankrupt 
was  not  without  reasonable  expectation  of 
paying  for  the  property  in  question.  Schroth 
V.  Monarch  Fence  Co.  (C.  C.  A.,  <W;h  Cir.), 
36  Am.  B.  R.  258,  229  Fed.  649. 

Jndldal  notice  will  be  taken  of  the  papers 
on  record  in  a  bankruptcy  case  in  a  proceed- 
ing to  reclaim  property  in  the  poseession  of 
the  trustee  in  bankruptcy.  Matter  of  Siegel 
Co.  (D.  €,,  Ma^s.),  9&  Am.  B.  R.  130,  SSd 
Fed   369. 

875.  In  re  Hill  Co.  (C.  C.  A.,  7th  Cir.), 
12  Am.  B.  R.  221,  note,  123  Fed.  866.  Com- 
pare In  re  Simpson  Mfg.  Co.  (C.  C,  A.,  7th 
Cir.),  la  Am.  B.  R.  212,  130  Fed.  307,  in 
which  case  the  evidence  was  considered,  and 
it  was  held  that  there  being  no  complaint 
made  that  the  machinery  was  unsatisfactory, 
a  sale  of  the  machinery  was  completed,  and 
that  the  vendor  upon  the  bankruptcy  of  the 
purchaser  was  not  entitled  to  a  return  of 
the  machinery  upon  a  claim  that  it  was 
never  accepted;  In  re  Froelich  Rubber  Refin- 
ing Co.  (D.  C,  Pa.),  15  Am.  B.  R.  72,  139 
Fed.  201,  holding  that  where  the  contract 
contained  an  option  to  purchase  within  a  pre- 
scribed time,  the  title  to  the  property  only 
passed  to  the  bankrupt  after  sucn  time  ex- 
pired. 

Lease  with  option  to  pnrchaaa* — ^Where  a 
bankrupt  failed  to  purchase  machinery  at 
the  end  of  the  term  for  which  he  had  leased 
it  with  the  option  to  purchase,  but  con- 
tinued to  pay  rent  therefor,  the  lessor  may 
reclaim  the  property  from  the  lessee's  trus- 
tee. McEwen  v.  Totten  (C.  C.  A.,  5th  Cir.), 
21  Am.  B.  R.  336,  164  Fed.  837. 

276.  In  re  O'Callaghan  (Ref.,  Mass.),  30 
Am.  B.  R.  97;  Becker  Co.  v.  Gill  (C.  C.  A., 
8th  Cir. ) ,  30  Am.  B.  R.  429,  206  Fed.  36, 
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So  also  reclamation  should  be  permitted  where  the  bankrupt  was  in  posses- 
sion of  articles  being  manufactured  by  him  under  contracts  requiring  pay- 
ments at  stated  periods  which  had  been  regularly  made,  it  appearing  that  the 
trustee  did  not  intend  to  complete  the  contract  and  deliver  the  completed 
articles."^  The  question  frequently  arises  where  title  passes  to  the  purchaser 
under  a  contract  whereby  it  is  agreed  to  pay  a  stipulated  amount  as  rental 
for  the  article  sold,  such  amount  to  be  applied  upon  the  purchase  price. 
It  is  generally  held  that  if  the  agreement  provides  for  the  surrender  of  the 
property  at  the  expiration  of  a  designated  term,  or  the  purchase  of  such  article 
at  such  time,  it  does  not  operate  as  a  conditional  sale  but  is  a  bailment  and 
therefore  the. "lessor"  may  reclaim  the  article  upon  the  bankruptcy  of  the 
lessee,  prior  to  the  exercise  of  the  option  to  purchase.^^ 

(6)  Payment  on  delivery;  stoppage  in  transit . —  Goods  shipped  to  a 
person  who,  prior  to  the  shipment,  had  gone  ipto  bankruptcy,  may  be  stopped 
in  transit  and  reclaimed  by  the  shipper;  but  if  the  goods  have  arrived  at 
their  destination  and  the  charges  have  been  paid  by  the  receiver  in  bank- 
ruptcy, it  is  too  late  for  the  shipper  to  reclaim  the  goods.^^  If  personal 
property  be  sold  upon  the  express  condition  that  payment  be  made  on  delivery, 
and  delivery  is  made  on  the  faith  that  the  condition  will  be  immediately 
performed,  and  payment  is  refused  upon  demand,  title  does  not  pass,  and 
the  seller  may  properly  be  permitted  to  reclaim  the  property. ^^  If  a  contract 
of  sale  under  which  the  bankrupt  was  in  possession  reserved  title  in  the  vendor 
and  permitted  him  to  retake  the  property  upon  failure  of  the  vendee  to  pay 
the  purchase  price,  the  vendor  may  reclaim  the  property,  provided,  of  course, 
the  contract  is  valid  as  against  creditors  under  the  laws  of  the  State  where 
made.^^  If  the  claimant  insists  upon  a  latent  or  undisclosed  title  to  the  goods 
claimed,  in  the  possession  of  the  bankrupt,  the  burden  is  on  him  to  show  his 
title.^*^  All  of  such  cases  will  depend  for  their  determination  upon  principles 
already  declared  as  to  the  validity  of  contracts  for  the  conditional  jsale  of 


277.  In  re  McDonald  (D.  C,  Conn.),  14 
Am.  B.  R.  797,  13B  Fed.  463. 

878.  Liquid  Carbonic  Co.  v.  Quick  (C.  C. 
A.,  3d  Cir.),  25  Am.  B.  R.  394,  1S2  Fed. 
603.  The  provision  in  the  agreement  that 
the  article  should  be  "  leased  "  to  the  bank- 
rupt for  a  specified  term  and  a  specified 
rental  and  that  at  the  expiration  of  the 
term  it  should  be  surrendered  to  the  lessor, 
are  the  indicia  of  a  bailment.  In  re  Tice 
(D.  C,  Pa.),  15  Am.  B.  R.  97,  139  Fed.  52; 
In  re  Morris  (D.  C,  Pa.),  19  Am.  B.  R. 
422,  156  Fed.  697;  In  re  Norton  (D.  C,  Pa.), 
24  Am.  B.  R.  794,  181  Fed.  901. 

Agreement  to  execute  conditional  sale  con- 
tract.— ^Where  a  creditor  delivered  certain 
property  to  a  bankrupt  on  the  express  under- 
standing at  the  time  of  the  delivery  that  a 
lease  conditional  sale  contract  should  later 
be  executed,  such  creditor  is  entitled  to  re- 
claim such  property  from  the  bankrupt 
estate,  as  it  is  of  no  importance  that  the 
conditional  sale  contract  was  signed  by  the 
bankrupt  about  six  months  after  the  prop- 
erty was  delivered  or  that  the  sale  was  under 
a  secret  understanding  with.  him.  if  it  is 
true  that  such  understanding  at  the  time  of 
delivery  was  that  the  property  should  be  in- 


cumbered by  the  conditional  contract.  In  re 
Hutchins  Co.  (D.  C,  N.  Y.),  84  Am.  B.  R. 
647,  179  Fed.  864. 

879.  In  re  Allen  (D.  C,  Pa.),  24  Am.  B. 
R.  574,  17«  Fed.  879;  Matter  of  Johnson 
(D.  C,  Ohio),  30  Am.  B.  R.  787;  Matter  of 
Nicol  (D.  C.  N.  Y.),  34  Am.  B.  R.  465,  221 
Fed.  82,  holding  that  where  goods  shipped 
after  adjudication  are  received  by  trustee, 
and  shipper  did  not  attempt  to  stop  them 
in  transitu  or  to  reclaim  them,  he  is  not 
entitled  to  payment  in  full  but  must  be 
treated  as  other  creditors. 

880.  Southern  Pine  Co.  v.  Savannah  Trust 
Co.  (C.  C.  A.,  6th  Cir.),  15  Am.  B.  R.  6i8, 
141  Fed.  802;  In  re  Cattus  (C.  C.  A.,  2d 
Cir.) ,  26  Am.  B.  R.  34«,  188  Fed.  733. 

281.  Reardon  v.  Rock  Island  Plow  Co.  (C. 
C.  A.,  7th  Cir.),  22  Am.  B.  R.  26,  168  Fed. 
854;  In  re  Burke  (D.  C,  Ga.),  22  Am.  B. 
R.  60,  16«  Fed.  994;  Franklin  v.  Stoughton 
Wagon  Co.  (C.  C.  A.,  6th  Cir.),  22  Am.  B. 
R.  63,  168  Fed.  857;  In  re  Agnew  (D.  C, 
Miss.),  23  Am.  B.  R.  360,  178  Fed.  478; 
In  re  King  Motor  Car  Co.  (Ref.,  Mich.),  31 
Am.  B.  R.  172. 

282.  In  re  Burke  (D.  C,  Ga.),  22  Am.  B. 
R.  69,  168  Fed.  994. 
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personal  property.^®  If  delivery  is  made  without  insistence  upon  payment 
and  the  purchaser  retains  possession  without  payment  for  a  considerable  time, 
title  to  the  property  will  vest  in  the  bankrupt,  the  right  of  payment  as  a  con- 
dition precedent  having  been  waived. ^^  If  partial  payment  is  made  upon  the 
contract  the  court  may,  as  a  condition  to  a  decree  in  reclamation  proceedings, 
direct  the  vendor  to  pay  the  trustee  of  the  bankrupt  vendee  the  amount  of 
such  payment,  less  the  expense  of  repossessing  and  the  cost  of  deterioration,^** 

(7)  Proof  op  identity. —  Identity  is  the  sine  qua  non  of  the  right  of 
possession.  Proof  of  it  is  insisted  on  even  in  the  far  less  important  pro- 
ceeding when  a  consignor  creditor  claims  goods  in  the  hands  of  the  trustee. 
The  court  whose  right  to  possession  is  questioned  can,  it  is  thought,  nay,  in 
the  interest  of  that  pro-rating  which  the  bankruptcy  law  conunands,  should, 
insist  on  the  claimant  establishing  identity  by  proof  in  open  court,  with 
right  to  cros&^xamination  by  the  adverse  party,  before  yielding  that  which 
in  bankruptcy  cases  is  often  more  than  "  nine  points  of  the  law."  This  prac- 
tice is  outlined  in  the  case  cited  in  the  foot-note,^®®  In  such  proceedings 
it  is  only  recovery  of  the  identified  articles  which  may  be  had;  as  to  the 
articles  which  have  been  sold  or  disposed  of  by  the  bankrupt,  the  vendor  is 
left  to  his  remedy  as  a  general  creditor. ^^ 

■  (8)  Practice. — The  practice  has  been  to  refer  a  petition  for  reclamation 
to  a  special  master  and  not  to  the  referee  in  bankruptcy,  although  the  referee 
may  have  jurisdiction  of  such  proceedings.  This  practice  of  reference  to  a 
special  master  should  be  followed  until  the  Supreme  Court  especially  rules 
that  a  reference  may  be  made  to  the  referee.^^ 

h.  Bights  of  action. — (1)'In  general. —  Under  subdivision  6  all  "rights 
of  actions  arising  upon  contracts  or  from  the  unlawful  taking  or  detention 
of,  or  injury  to,"  the  bankrupt's  property  pass  to  the  trustee.  This  subdi- 
vision is  declaratory  of  the  law.  It  has  been  held  that  a  person  who  has  been 
adjudged  a  bankrupt  and  obtained  his  dit^oharge  cannot  sue  upon  a  claim 
for  services  upon  a  quantum  meruit,  which  arose  prior  to  the  filing  of  his 
petition,  where  it  appears  that  he  did  not  disclose  the  existence  of  the  claim 
or  any  other  asset,  in  the  bankruptcy  proceedings,  because  of  which  no  trustee 
was  appointed.^^  It  seems  that,  after  beihg  vested  in  the  trustee,  such  rights 
of  action  may  be  carried  to  judcrment  by  the  bankrupt  for  his  own  benefit 
after  a  composition  is  confirraed.^^  It  has  been  held  that  a  trustee  in  bank- 
ruptcy does  not  succeed  to  the  rirrht  which  a  banknipt  has  under  a  State  law 
to  bring  an  action  for  the  partition  of  real  property  held  in  common.*^ 


S88.  See  discnBsion  under  sub-title  **  Prop- 
erty sold  to  hankrupt  on  condition  »^*  ante, 
pp.  1145-1147,  and  notes  thereunder. 

284.  Guarantee  Title  &  Trust  Co.  v.  First 
Nat.  Bank  (0.  C.  A.,  3d  Cir.),  26  Am.  B. 
R.  85.  185  Fed.  373. 

285.  In  re  Hooven-Owens-Rentschler  Co. 
(C.  C.  A.,  6th  Cir.),  28  Am.  B.  R.  135,  195 
Fed.  424. 

Set-off. — ^Where  a  vendor  receives  n  check 
from  his  vendee,  shortly  before  the  lat- 
ter's  bankruptcy,  in  payment  for  more 
property  than  actually  delivered,  such  vendor 
in  a  proceeding  to  reclaim  from  the  trustee 
in  bankruptcy  the  proceeds  of  the  sale  of  such 
of  the  property  as  had  not  been  resold  by 
the  bankrupt,  need  not  credit  to  the  trustee, 
the   payment  received   from   the  bankrupt, 


where  the  amount  of  its  claim  for  ^ipoods 
sold  bv  the  bankrupt  exceeds  the  amount  of 
the  latter's  pavment.  Matter  of  Midland 
Motor  Car  Co.  (C.  C.  A.,  7th  Cir.),  37  Am. 
B.  R.  364,  224  Fed.  368. 

288.  In  re  Coleman  v.  Sherman  (Ref.,  !N". 
Y. ) ,  8  Am.  B.  R.  763. 

287.  In  re  Eliowich  (D.  C,  N.  Y.),  17 
Am.  B.  R.  419.  148  Fed.  464. 

288.  In  re  Tracy  (C.  C.  A,,  2d  Cir.),  24 
Am.  B.  B.  53fi,  179  Fed.  366. 

289.  Rand  v.  Iowa  Central  Rv.  Co.,  12  Am, 
B.  R.  164,  96  N.  Y.  App..  Div.  413,  89  N.  Y. 
Supp,  212. 

290.  See  Stone  v.  Morris  (Sup.  Jud.  Ct., 
Mass.),  4  Am.  B.  R.  568,  57  N.  E.  1,002. 

291.  Hobbs  V.  Frazier  (Sup.  Ct.,  Fla.),  22 
Am.  B.  R.  684,  56  Fla.  796. 
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(2)  Actions  fob  pebsonai*  injubibs;  tobts  affecting  pbopbbty  of 
BANBBUPT. —  Causes  of  actions  for  personal  injuries,  such  as  assault  and 
battery,  slander,  seduction  and  the  like,  are  usually  not  assignable.^^  Where 
the  suit  is  to  recover  usurious  interest  paid  by  the  bankrupt,^^  and  money  lost 
in  gaming,^^  and  perhaps  where  the  gravamen  is  deceit  or  fraud  f^^  so  long  as 
the  suit  pertains  to  the  property  of  the  bankrupt,  the  right  of  action  vests 
in  the  trustee.  This  subdivision  is  limited  to  rights  of  action  arising  upon 
contract  or  respecting  property  and  does  not  include  an  action  of  tort  for 
personal  injuries.^^  The  cases  are  by  no  means  uniform.  The  safe  rule  is 
that  stated  in  the  text:  that  the  trustee  is  vested  vsrith  the  bankrupt's  rights 
of  action  on  contract  and  for  the  unlawful  taking  or  detention  of  or  injury 
to  his  property.^^  A  trustee  may  sue  for  tortuous  injuries  inflicted  upon  the 
property  of  the  bankrupt  between  the  date  of  the  filing  of  the  petition  and 
the   date  of  the  adjudication.^^     An   action   for  conspiracy,   whereby   the 


Suit  hy  trustee  for  partition  of  real  estate. 
—  Where  &  bankrupt  had  an  undivided  in- 
terest with  others  in  land,  his  trustee  in 
bankruptcy  may  convey  such  interest  to  a 
purchaser  who  may  thus  become  a  tenant  in 
common  with  the  other  owners ;  but  the  trus- 
tee is  not  a  tenant  in  common  as  recognized 
In  partition  proceedings,  but  is  a  trustee  of 
a  tenant  in  common,  and  may  not  bring  and 
maintain  a  suit  for  the  partition  of  real 
estate  in  which  such  bankrupt  was  tenant  in 
common.  Lindsay  v.  Runkle  (Sup.  Ct., 
Ohio),  24  Am.  B.  R.  61'2,  92  N.  E.  489. 

298.  Noonan  v.  Orton,  12  N.  B.  R.  40&; 
Beckham  V.  I>rake,  8  Mees.  &  W.  845;  How- 
ard V.  Crowther,  8*  Mees.  A  W.  COl ;  Brewer 
▼.  Dew,  11  Mees.  &  W.  626. 

Cause  of  action  for  injury  to  person  or 
reputation. —  Under  clause  six  of  this  section 
a  trustee  in  bankruptcy  cannot  be  substituted 
as  plaintiff  and  continue  the  prosecution  in 
a  suit  to  recover  damages  for  libel  which  had 
been  commenced  by  the  bankrupt  prior  to 
his  bankruptcy,  although  the  injuries  to  the 
bankrupt  resultine  from  such  libel  may  have 
been  the  cause  of  his  bankruptcv.  Epstein 
T.  Handverker  ( Sup.  Ct.,  Okl. ) ,  26  Am.  B.  R. 
712,  116  Pac.  769. 

898.  Tiffany  v.  Boatmen's  Sav.  Inst.,  18 
Wal.  37-6;   Moore  v.  Jones,  28  Vt.  73©i 

Recovery  «f  usury. — -In  Wheelock  v.  Lee, 
64  N.  Y.  242,  the  trustee  in  bankruptcy  was 
lield  to  have  the  right  to  recover  money 
exacted  usurioualy,  but  the  court  based  its 
<lecision  upon  the  fact  that  independent  of 
the  statutory  right  to  recovery  there  existed 
A  right  to  recover  upon  principles  of  the  com- 
mon law.  In  the  case  of  Wright  v.  First 
Nat.  Bank  of  Greensburg,  18  N.  B.  R.  87, 
Fed.  Cas.  18,078,  it  was  held  that  the  right 
of  action  given  by  the  banking  act  of  the 
United  States  to  recover  back^  usurious  in- 
terest was  a  claim  or  dibt  passing  to  the 
assignee  in  bankruptcy;  that  while  the  right 
of  action  given  by  that  act  was  final,  yet 
the  exacting  of  the  usurious  interest  was  in 
its  nature  an  injury  to  the  property  rights 
of  the  bankrupt,  and  that  the  sections  of  the 
bankrupt  law  must  be  construed  as  giving 
the  trustee  the  right  to  sue  for  and  recover 


such  usurious  interest.  But  in  Bromley  v. 
Smith,  Fed.  Cas.  1,022,  5  N.  B.  R.  152,  2 
Biss.  511,  and  in  Nichols  v.  Bellows,  22  Vt. 
5^1, 'both  commented  upon  in  Wright  v.  First 
Nat.  Bank  of  Greensburg,  the  right  of  a  trus- 
tee in  bankruptcy  to  recover  usurious  inter- 
est was  denied  upk>n  the  grouUd  that  the 
right  yiven  by  the  statute  was  in  the  nature 
of  a  right  to  redress  a  personal  injury  done 
to  the  borrower  himself,  and  that,  like  rights 
of  action  for  personal  torts,  it  does  not  pass 
to  the  trustee. 

894.  Meech  v.  Stoner,  19  N.  Y.  26. 

895.  Thus,  In  re  Crockett,  Fed.  Cas.  3,402, 
2  Ben.  514,  it  was  held  that  a  suit  brought 
for  fraudulently  recommending  a  person  as 
worthy  of  trust  and  confidence  is  r'^*^  a  clairi 
which  vests  as  an  asset  in  the  assignee.  But 
in  Hyde  v.  Tufts,  45  N.  Y.  Super.  Ct.  56,  where 
one  who  afterward  became  a  bankrupt  was 
induced  by  false  representations  to  engage  in 
a  business  venture  in  which,  by  reason  of 
the  false  representations,  he  incurred  great 
loss,  it  was  held  that  the  cause  of  action 
for  the  fraud  vested  in  his  assignee  in  bank- 
ruptcy. 

896.  Siftlev  v.  Nason,  22  Am.  B.  R.  712, 
lOe  Mass.  125,  81  N.  E.  887,  44  L.  R.  A. 
180,  note. 

897.  Hansen  Mercantile  Co.  v.  Wymail, 
Partridge  &  Co.,  22  Am.  B.  R.  877,  105 
Minn.  491,  117  N.  W.  »26;  In  re  Harper 
(D.  C,  N.  Y.),  23  Am.  B.  R.  918,  175  Fed. 
412;  In  re  Gay  (D.  C,  Mass.),  25  Am.  B. 
R.  Ill,  182  Fed.  260,  in  which  case  it  was 
held  that  where,  at  the  time  of  bankruptcy, 
an  action  of  tort  was  pending,  which  the 
bankrupts,'  who  were  dealers  in  stocks  and 
bonds,  had  brought  to  recover  damages  for 
losses  resulting  from  the  purchase  of  certain 
bonds,  which  they  flleged  they  had  been 
induced  to  buy  by  false  representations  ma- 
terially affecting  the  value  of  the  bonds,  the 
bankrupt's  right  of  action  was  one  "arising 
from  injury  of  the  bankrupt's  property"  so 
as  to  pass  to  the  trustee  under  clause  six 
of  this  section. 

898.  Arnold  v.  Horrigan  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  R.  174,  238  Fed.  39. 
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plaintiff  was  "  driven  out  of  business  as  a  dealer  in  lumber,"  is  an  action  in 
tort  and  is  not  included  within  the  rule ;  even  though  such  an  action  is  pending 
at  the  time  of  the  plaintiff's  bankruptcy,  the  right  of  action  does  not  pass  to 
his  trustee.^®  But  it  has  been  held  otherwise  as  to  a  right  of  action  for  injuries 
causing  the  death  of  the  bankrupt's  son.^^  A  claim  for  a  breach  of  war- 
ranty by  the  bankrupt  against  a  third  person  passes  to  the  trustee  as  a  part 
of  the  assets  of  the  estate.**^^ 

(3)  Actions  by  corporations,  and  against  stockholders,  directors, 
AND  OFFICERS. — The  right  of  a  trustee  of  a  bankrupt  corporation  to  sue  on 
a  contract  is  co-extensive  with  that  of  the  corporation.  So  that  a  right  of 
action  of  a  corporation  to  recover  damages  accruing  because  of  the  misconduct 
or  neglect  of  duty  of  a  corporate  officer  passes  to  the  trustee  of  the  bankrupt 
corporation;^^  and  so  also  as  to  recovery  of  unpaid  stock  subscriptions.*®    If 


899.  Oleland  v.  Anderson,  II  Am.  B.  R. 
CM)5,  66  Net.  276. 

Actions  for  conspiracy. — A  trustee  in  bank* 
ruptcy  cannot  maintain  an  action  in  tort  for 
conspiracy  in  assisting  a  bankrupt  to  place 
his  property  beyond  the  reach  of  his  creditors 
against  persons  who  are  alleged  to  have  per-  . 
formed  their  acts  of  conspiracy  during  the 
pendency  of  the  bankruptcy  proceedings,  but 
before  the  adjudication  therein,  where  no  al- 
legation is  made  that  any  of  the  defendants 
received  any  portion  of  the  bankrupt's  estate, 
and  the  sole  result  of  the  conspiracy  is  to 
turn  the  bankrupt's  property  into  money 
in  his  hands,  for  which  he,  himself,  failed 
to  account  to  the  trustee.  Friedman  v.  Mey- 
ers, 19  Am.  B.  R.  883,  30  Ohio  Cir.  Ct.  303. 

300.  In  re  Burnstine  (D.  C,  Mich.),  12 
Am.  B.  K.  506,  131  Fed.  828. 

801.  Crouch  v.  Fahl  (Ind.  App.  Ct.),  38 
Am.  B.  R.  929,  113  N.  E.  1009. 

302.  Brent  y.  Simpson  (C.  C.  A.,  5th  Cir.), 
38  Am.  B.  R.  813,  238  Fed.  285;  Floyd  v. 
Lay  ton  (No.  Car.  Sup.  Ct.),  38  Am.  B.  R. 
366,  m  S.  E.  998. 

Right  of  action  by  corporation  against 
directors  for  neglect  of  duty. —  The  right  of 
action  by  a  corporation  against  its  directors 
for  negligence  or  neglect  of  duty  resulting  in 
a, loss  of  assets,  passes  to  its  trustee  in  bank- 
ruptcy. Evidence  in  such  an  action  examined 
and  held  sufficient  t)  establish  the  liaibility 
of  directors  of  a  mercantile  or  supply  store 
who  were  its  managing  officers.  Bvnum  v. 
Scott  (D.  C,  N.  C),  33  Am.  B.  "R.  436, 
217  Fed.  122. 

803.  Courtney  v.  Croxton  (C.  C.  A.,  6th 
Cir.),  38  Am.  B.  R.  660;  Matter  of  Common- 
wealth Lumber  Co.  (D.  C,  Wash.),  35  Am. 
B.  R.  202,  223  Fed.  667;  Allen  v.  Grant, 
14  Am.  B.  R.  349,  122  Ga.  5'52;  Thrall  v. 
T'nion  Maid  Tobacco  ^c,  22  Am.  B.  R.  287, 
54  Ohio  (Law  Bull.  732;  In  re  Eureka  Fur- 
niture Co.  (D.  C,  Pa.),  22  Am.  B.  R.  396, 
170  Fed.  485;  Babbitt  v.  Read  (C.  C,  N.  Y.), 
23  Am.  B.  R.  254,  173  Fed.  712;  Roney  v. 
Crawford  (Sup.  Ct.,  Ga.),  24  Am.  B.  R.  638, 
68  S.  E.  701. 

Under  the  Missouri  statute  the  right  of 
action  against  officers  of  a  corporation  to 
compel  payment  by  them  to  the  corporation 


which  they  represent  and  to  its  creditors,  of 
all  property  which  they  have  acquired  to 
themselves,  or  transferred  to  others,  or  lost 
or  wasted  by  any  violation  of  their  duties 
or  abuse  of  their  powers,  is  a  right  which 
vests  in  the  trustee  of  bankruptcy  of  such 
corporation,  and  whidi  may  be  dealt  with, 
disposed  of,  sold  or  compromised  by  him 
under  the  direction  of  the  court.  In  re 
Swofford  Bros.  Dry  Groods  Co.  (D.  €.,  Miss.), 
24  Am.  B.  R.  282,  180  Fed.  649. 

Right  of  tmstee  to  levy  aaseasment  on 
unpaid  stock  under  New  Jersey  statute.--^ 
Section  21  of  the  New  Jersey  Corporation 
Act  provides  that  ''where  the  whole  capital 
of  a  corporation  shall  not  have  been  paid 
in,  and  the  capital  paid  shall  be  insufficient 
to  satisfy  its  debts  and  obligations,  each 
stockholder  shall  be  bound  to  pay  on  each, 
share  held  by  him  the  sum  necessary  to  com- 
plete the  amount  of  such  share,  as  fixed  by 
the  charter  of  the  corporation,  or  such  pro- 
portion of  that  sum  as  shall  be  required  to 
satisfy  such  debts  and  obligations."  Section 
22  empowers  the  directors  from  time  to  time 
to  make  assessments  upon  the  shares  of  stock 
subscribed  for,  not  exceeding,  in  the  whole, 
the  par  value  thereof.  Heldy  that  upon  the 
adjudication  in  bankruptcy  of  a  New  Jersey 
corporation,  not  only  the  title  to  its  prop- 
erty, vests  in  the  trustee,  but  also  the  right 
to  exercise  the  powers  of  the  directors,  under 
the  statute,  to  cause  an  assessment  to  be 
made  on  all  its  unpaid  shares  of  stock.  In  re 
Newfoundland  Syndicate  (D.  C,  N.  J.),  28 
Am.  B.  R.  119,  196  Fed.  443,  affd.  29  Am. 
B.  R.  858,  201  Fed.  917. 

Under  the  law  of  Ohio,  where  a  corpora- 
tion upon  its  formation  purchases  the  prop- 
ertv,  business  and  good  will  of  a  partnership 
anJ  assumes  its  liabilities,  turning  over  to 
the  partners  in  consideration  therefor  sharea 
of  its  capital  stock,  each  partner  will  be  re- 
garded as  an  orig^al  subscriber  for  so  much 
of  the  stock  as  is  issued  to  him,  and  credited 
on  his  subscription  for  only  the  actual  value 
of  his  interest  in  the  partnership  property 
transferred  to  the  corporation  in  payment  of 
his  subscription,  and  the  balance  left,  after 
applying  this  credit,  will  be  deemed  a  debt 
due  from  him  to  the  corporation,  and,  there- 
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a  right  of  action  ^ciata  against  the  directors  of  a  bankrupt  corporation,  and 
one  of  the  three  trustees  is  a  director,  the  remaining  trustees  may  sue  all 
the  directors.***  The  statutory  right  of  a  creditor  or  stockholder  to  sue  the 
directors  and  officers  for  excessive  indebtedness  or  other  statutory  liability 
does  not  pass  as  an  asset  to  the  trustee  in  bankruptcy  of  the  corporation;  such 
right  is  enforceable  as  a  secondary  security  of  the  creditors  or  stockholders 
independently  of  the  bankruptcy  proceedings.^"^  Where  the  right  of  action 
against  officers  or  stockholders  inures  to  a  creditor  under  conditions  prescribed 
in  the  statute  giving  such  right,  the  trustee  of  the  bankrupt  corporation  does  not 
succeed  to  such  right ^^  But  where  under  a  state  statute  a  stockholder's  liability 
for  the  unlawful  issue  of  stock  may  be  enforced  by  the  corporation,  its  trustee 
in  bankruptcv  may  sue  to  enforce  such  liability .*°^  Where  dividends  were 
paid  to  stockholders  out  of  t£e  assets  of  a  corporation  to  the  impairment  of 
its  capital,  a  trustee  in  bankruptcy  may  recover  such  dividends  for  the  benefit 
of  the  creditors  who  became  such  after  the  payment  of  such  dividends,^^ 
While  a  corporation  may  not  sue  on  a  purely  personal  tort,  it  may  recover 
damages  for  a  malicious  attachment  of  corporate  property,  and  the  right  of 
action  passes  to  the  trustee  in  bankruptcy  of  the  corporation.*^  If  the  corpo- 
ration is  a  foreign  corporation  and  because  of  failure  to  (Comply  with  the 
laws  of  a  State  where  it  was  transacting  business,  its  contracts  in  such 
State  are  void,  the  trustee  of  such  corporation  cannot  sue  on  such  oontracts 
in  the  Federal  courts.^*^ 


fore,  corporate  assets,  recoverable  by  the  cor- 
poration's trustee  in  bankruptcy  in  an  appro- 
priate suit  brought  for  the  benefit  of  the 
bankrupt  estate.  Kiskadden  v.  Steinle  (O. 
C.  A.,  «th  Cir.),  2^  Am.  B.  R.  346,  203  Fed. 
3?5. 

Assessment  of  stock. —  The  district  court 
has  power  to  make  a  preliminary  inquiry  con- 
cerning the  heed  to  assess  unpaid  subscrip- 
tions, and  may  authorize  the  trustee  to  make 
such  assessment.  A  mere  order  to  assess, 
however,  does  not  conclusively  determine  that 
the  stockholder  must  pay;  it  does  not  take 
away  his  right  to  prove  that  he  has  already 
discharged  the  obligation,  although  it  does 
prevent  him  from  attacking  the  need  for  an 
assessment  or  the  amount  assessed.  Matter 
of  Stipp  Construction  Co.  (C.  C.  A.,  3d  Cir.), 
34  Am.  B.  R.  333,  221  Fed.  372. 

304.  In  re  Syracuse  Paper  &  Pulp  Co.  (D. 
C,  N.  Y.),  21  Am.  B.  R.  174,  164  Fed.  275. 

805.  In  re  Beachy  &  Co.  (D.  C,  Wis.),  22 
Am.  B.  R.  638,  170  Fed.  825. 

806.  Courtney  v.  Georger  (D.  C,  K  Y.), 
34  Am.  B.  R.  517,  221  Fed.  502,  affd.  36 
Am.  B.  R.  20,  228  Fed.  859,  arising  under  a 
Minnesota  statute  prohibiting  the  issue  of 
stock  for  a  less  amount  to  be  actually  paid 
in  than  the  par  value  of  the  stock  frst 
issued,  and  it  was  held,  applying  decisions 
imder  the  statute,  that  it  was  for  the  pur- 

Sose  of  providing  a  remedy  against  stock- 
olders  for  creditors  who  had  been  misled 
by  the  issue  and  such  remedy  was  not  for 
the  benefit  of  the  creditors  generally,  giving 
to  the  trustee  of  the  bankrupt  corporation 
the  right  to  sue. 

'Rule  under  New  York  statut*. —  Tn  re 
Jassoy    (C.   C.  A,  2d   Cir.),  23  Am.   B.   R. 


6^,  178  Fed.  615,  101  C.  C.  A.  641,  it 
was  held  by  Judge  Lacombe  that  under 
the  stock  corporation  law  of  New  York, 
w^hich  substantially  provides  that  hold- 
ers of  stock  in  a  corporation  for  which 
par  value  has  not  been  paid  shall  be 
personally  liable  to  certain  classes  of  cred- 
itors to  the  extent  of  the  balance  due  on 
their  stock,  no  claim  or  right  of  action  is 
given  to  the  corporation  against  such  stock- 
holder, and  furthermore  that  under  such  cir- 
cumstances no  right  of  action  inures  to  the 
trustee  in  bankruptcy  of  the  corporation  on 
behalf  of  its  general  creditors  to  compel 
stockholders  to  make  payment  equal  to  the 
par  value  of  the  stock. 
•  307.  Babbitt  v.  Read  (C.  C.  A.,  2d  Cir.), 
38  Am.  B.  R.  303,  236  Fed.  42. 

308.  Mackall  v.  Pocock  (Minn.  Sup.  Ct.), 
38  Am.  B.  R.  680,  161  N.  W.  228.  But  see 
Ratcliff  V.  Clendenin  (C.  C.  A.,  8th  Cir.),  36 
Am.  B.  R.  ^61,  holding  in  effect  that  if  the 
corporation  was  solvent  when  the  dividends 
were  paid  and  the  stockholders  received  them 
in  good  faith,  the  creditors  are  not  entitled 
to  recover  such  dividends. 

309.  Hanson  Mercantile  Co.  v.  Wyman, 
Partridge  &  Co.,  22  Am.  B.  R.  877,  105  Minn. 
401,  117  N.  W.  026. 

310.  Thomas  v,  Birmingham  Rv.,  L.  &  P 
Co.  (D.  C,  Ala.),  "28  Am.  B.  R.  162,  195  Fed 
340,  holding  that  in  such  case,  sv-  e  the  stat 
utory  prohibition  is  directed  against  the  per 
formance,  as  well  as  the  making  of  the  con 
tracts,  no  action  can  be  maintained  upon  im 
plied  contract  or  upon  a  quantum  meruit; 
nor  does  the  fact  that  the  contracts  had  been 
performed  bv  bankrupt,  prevent  the  inter- 
position of  the  defense  of  illegality. 
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IV.  BURDENSOME  AND  EXEMPT  PKOPEKXT. 

a.  Burdensome  property  and  contract!. — (l)  In  general. —  The  statute  is 
sijent  respecting  burdensome  property.  The  English  law  goes  into  this  sub- 
ject with  considerable  particularity,  the  trustee  there  being  given  twelve 
months  in  which  to  elect  to  claim  or  disclaim  onerous  property.  ^  The  general 
rules  phrased  into  that  law  are,  however,  doubtless  also  the  law  in  this  country. 
Thus,  it  is  well  settled  that  trustees  in  bankruptcy  are  not  bound  to  accept 
property  which  is  onerous  and  unprofitable,  and  which  will  burden,  rather 
than  benefit,  the  estate.^^  A  trustee  is  not  obliged  nor  is  it  his  duty  to  accept 
title  to  property  that  he  considers  worthless,  and  his  opinion  may  be  based 
on  the  fact  that  assertion  of  ownership  may  involve  a  lawsuit  of  uncertain 
outcome.'^^  The  doctrine  has  been  applied  where  property  is  mortgaged 
beyond  its  value,  in  which  case  the  court  may  direct  that  the  property  be 
released  and  surrendered  to  the  mortgagee  upon  such  conditions  as  it  may 
deem  just.^^*  The  question  is  not  one  of  jurisdiction  or  of  right,  but  of 
discretion.^^*^  The  doctrine  has  no  application  to  property  which  the  bank- 
rupt has  concealed,  and  of  the  existence  of  which  the  trustee  has  no  knowledge, 
and  has  not  therefore  had  the  opportunity  to  make  an  election.***  If  the 
trustee  files  a  disclaimer,  and  the  property  is  rejected,  the  bankrupt  may 
reassert  his  title  to  the  property  and  take  possession  thereof.'^'' 

(2)  ExEcuTOEY  CONTRACTS  AND-i  LEASES. —  Trustees  iu  bankruptcy  are 
not  bound  to  adopt  the  executory  contracts  and  the  leases,  or  otherwise  step 
into  the  shoes  of  the  bankrupt,  if,  in  their  opinion,  it  would  be  unprofitable 
and  undesirable  to  do  so;  and  they  are  entitled  to  a  reasonable  time  to  elect 
whether  to  accept  such  contracts  and  leases  or  to  repudiate  them.^®  In  the 
execution  of  their  trust  they  are  confronted  at  the  outset  with  the  duty  of 
electing  whether  to  assume  an  existing  executory  contract,  continue  its  per- 
formance, and  ultimately  dispose  of  it  for  the  benefit  of  the  estate  or  to 
renounce  it  and  leave  the  injured  party  to  such  legal  remedies  for  the  breach, 
as  the  case  affords.  If  they  elect  to  assume  such  a  contract,  they  are  required 
to  take  it  cum  onere,  as  the  bankrupt  enjoyed  it,  subject  to  all  its  provisions 
and  conditions,  in  the  same  plight  and  condition  that  the  bankrupt  held  it.'^ 


811.  Eng.  Act  of  1SS3,  t  ^5,  as  amended 
by  Act  of  1890,  S  13. 

812.  McCarty  r.  Light,  155  N.  Y.  App. 
Div.  36,  33  Am.  B.  K.  883,  139  N.  Y.  Supp. 
853;  People's  Nat'l  Bank  v.  Maxson  (Sup. 
Ct.,  Iowa),  33  Am.  B.  R.  765,  150  X.  W.  601. 

313.  GreenaU  v.  Hersum  (Mass.  Sup.  Ct.), 
34  Am.  B.  R.  20,  107  N^  E.  941;  Hardcastle 
V.  National  Clothings  Co.  (Tenn.  Sup.  Ct.), 
38  Am.  B.  R.  719,  191  S.  W.  624. 

314.  Equitable  Loan  &  Security  Co.  v.  Moss 
&  Co.  (C.  C.  A.,  5th  Cir.),  11  Am.  B.  R.  Ill, 
125  Fed.  609;  In  re  Jersey  Island  Packing 
Co.  (C.  C.  A.,  9th  Cir.),  14  Am.  B.  R.  689, 
138  Fed.  625;  In  re  Zehner  (D.  C,  La.),  27 
Am.  B.  R.  536,  193  Fed.  7'87;  Matthews  & 
Sons  V.  Webre  Co.  (D.  C,  La.),  32  Am.  B. 
R.  180,  213  Fed.  396. 

315.  In  re  Cogley  (D.  C,  Iowa),  5  Am. 
B.  R.  731,  107  Fed.  73;  In  re  Dillard,  Fed. 
C^s.  3,912. 

316.  First  Nat.  Bank  v.  Lasater,  196  U. 
S.  115,  13  Am.  B.  R.  698,  49  L.  Ed.  408, 
25  Sup.  Ct.  206. 


317.  Smith  v.  Wahl  (N".  J.  Ct.  or  Errora 
&  Aijp.),  37  Am.  B.  R.  157,  97  Atl.  261. 

Rejection  by  trustee;  title  revests  in  bank- 
rupt— ^When  a  trustee  in  bankruptcy  relects 
any  part  of  the  bankrupt's  assets  because 
their  acceptance  would  be  a  burden  to  the 
estate,  such  action  is  final,  and  the  title 
thereto  remains  in  the  bankrupt,  tmless  the 
Federal  court  shall  compel  another  course, 
and  the  trustee,  having  rejected  any  part  of 
the  bankrupt's  estate,  is  divested  of  any  suf- 
ficient title  upon  which  to  rest  an  action  in 
trover  for  the  conversion  of  such  assets  by 
the  bankrupt  or  his  assigns.  Mesirov  v.  Innis 
Speiden  &  Co.  (N.  J.  Sup.  Ct.),  37  Am. 
B.  R.  201,  97  Atl.  160. 

318.  United  States  Trust  Co.  v.  Wabash 
Ry.,  150  U.  S.  287,  37  L.  Ed.  1085,  14  Sup. 
Ct.  86;  Matter  of  Otis,  101  N.  Y.  580,  H 
N.  E.  671. 

319.  Atchison,  etc..  Railway  Co.  v.  Hur- 
ley (C.  C.  A.,  8th  Cir.),  18  Am.  B.  R.  396, 
153  Fed.  503.  Compare  Glenn v  v.  l/angdon, 
98   U.   S.   20,   25  L.   Ed.   43;  *Sparhawk   v. 
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This  doctrine  is  frequently  applied  in  case  of  leases,^^  The  trustee  takes 
title  to  a  lease  only  in  case  he  elects  to  accept  it ;  the  property,  therefore,  which 
may  be  said  to  pass  immediately  to  the  trustee  is  not  the  lease  itself  but  the 
option  of  accepting  it.**^^  If  a  lease  is  accepted  by  the  trustee,  he  is  not 
prevented  from  selling  the  same  under  an  order  of  the  court,  by  a  clause  con- 
tained in  the  lease  providing  that  the  tenant  shall  not  sublet  or  assign  without 
the  consent  of  the  landlord.^^  Where  a  bankrupt  is  vendee  under  an  execu- 
tory contract  for  the  sale  of  land  the  referee  has  power  at  the  instance  of  the 
bankrupt's  creditors  to  direct  the  trustee  to  execute  a  formal  release  and 
surrender  of  the  bankrupt's  right  to  performance  of  such  contract.^^  But 
it  has  been  ruled  that  a  referee  under  the  bankruptcy  act  is  not  vested  with 
power  to  order  the  trustee  to  specifically  perform  a  contract  of  the  bankrupt. 
Hence,  he  has  no  power  to  make  an  order  directing  the  trustee  to  make  a 
deed  of  the  interest  of  the  bankrupt  in  certain  property  now  in  the  possession 
of  the  proposed  devisee.*^ 

(3)  Practice. —  This  is  simple.  The  trustee,  if  satisfied,  after  appraisal 
or  even  on  an  independent  investigation,  that  some  or  all  of  the  property 
which  has  vested  in  him  is  of  no  value  or  will  be  a  charge  on  the  estate, 
should  file  a  report  to  that  effect  and  ask  for  instruction.  The  referee  may, 
it  is  thought,  act  without  calling  a  meeting  of  creditors  or  even  submitting 
the  application -to  a  pending  meeting;  but  safe  practice  suggests  that  the 
creditors  be  consulted  and  their  wishes  observed.  If  the  trustee  is  instructed 
to  disclaim  the  property  as  onerous,  an  order  should  be  entered  to  that  effect. 
This  in  effect  revests  the  title  in  the  bankrupt.^**  Leases  should  be  accepted 
or  disclaimed  promptly ,^^  but  a  continuance  in  possession  will  not  usually  be 


Yerkes,  142  U.  S.  1,  35  L.  Ed.  915,  12  Sup. 
Ct.  104;  In  re  Scheermann,  2  N.  B.  N.  Hep. 
118,  and  cases  cited.  See  also  ''Supplement- 
ary Forms/'  post. 

The  trustee  is  not  bound  to  take  property 
which  may  involve  him  in  litigation.  Old- 
mixon  v.  Severance,  18  Am.  B.  R.  823,  117 
N.  Y.  App.  Div.  921,  104  N.  Y,  Supp.  1042. 
A  trustee  is  not  bound  to  accept  and  com- 
plete contracts  made  by  the  bankrupt,  but, 
if  he  undertakes  to  do"  so,  he  is  subject  to 
all  the  conditions  imposed  by  the  contract 
upon  the  bankrupt.  In  re  Delong  Furniture 
Cfo.  (D.  C,  Pa.),  26  Am.  B.  R.  46«^;  In  re 
Davis  (D.  a,  N.  Y.),  25  Am.  B.  R.  1,  1«0 
Fed.  146. 

380.  For  instance  see  Baldwin  on  Bank- 
ruptcy (8th  ed.),  pp.  281-29'1,  and  General 
Rule  (Eng.),  320;  also  numerous  cases  in 
this  country;  Matter  of  Frazin  &  Oppenheim 
(D.  C,  N.  Y.),  2a  Am.  B.  R.  289,  174  Fed. 
713;  In  re  Rubel  (D.  C,  Wis.),  21  Am.  B. 
R.  506,  166  Fed.  131,  holding  that  a  trustee 
has  a  reasonable  time  after  his  appointment 
to  determine  whether  he  will  adopt  a  lease 
as  an  asset  of  the  estate,  and  offer  the  same 
for  sale,  or  whether  he  will  ignore  it  entirely. 

Title  of  trustee  as  against  landlord  of 
bankrupt  farmer. — ^Where  the  owner  of  a 
farm  and  the  stock  thereon  rented  the  same 
for  a  term  of  years  at  a  cash  rent,  expressly 
reserving  title  to  the  earnings  of  the  stock 
and  to  the  hay  and  fodder,  not  as  security 
for  the  payment  of  the  rent,  but  to  insure 
the  preservation  of  the  stock,  and  the  tenant 
went  into  bankruptcy  before  the  expiration 


of  the  lease,  having  paid  the  rent  up  to  said 
date,  and  surrendered  possession  to  the 
owner,  who  sold  the  stock,  hay  and  fodder, 
the  trustee  in  bankruptcy,  not  having  as- 
sumed the  lease,  cannot  recover  the  proceeds 
of  the  sale  from  the  owner.  Matter  of  Place 
(D.  C,  N.  Y.),  3«5  Am.  B.  R.  426,  224  Fed. 
7TS. 

381.  Matter  of  Frazin  &  Oppenheim  (C. 
C.  A.,  2d  Cir.),  24  Am.  B.  R.  903,  183  Fed. 
28;  Matter  of  Roth  &  Appel  (C.  C.  A.,  2d 
Cir.),  24  Am.  B.  R.  688,  181  Fed.  667;  Mat- 
ter of  Sherwoods,  Inc.  (C.  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  769,  210  Fed.  754;  In  re  Sap- 
insky  (D.  C,  Ky.),  30  Am.  B.  R.  416,  206 
Fed.  623. 

388.  Gazlay  v.  WiUiams,  210  U.  S.  41, 
20  Am.  B.  R.  18,  28  Sup.  Ct.  687,  52  L.  Ed. 
950;  In  re  Gutman  (D.  C,  Ga.),  28  Am.  B. 
R.  643,  197  Fed.  472,  holding  that  although 
such  a  lease  contains  the  ordinary  covenant 
against  subletting  or  assignment,  its  transfer 
from  the  tenant  to  his  trustee  in  bankruptcy, 
by  operation  of  the  bankruptcy  la'v,  doep  not 
avoid  the  lease,  but  it  may  be  sold  for  the 
benefit  of  creditors. 

383.  Kenyon  v.  Mulert  (C.  C.  A.,  3d  Cir.), 
26  Am.  B.  R.  184,  184  Fed.  825. 

884.  Dreyer  v.  Perkins  (C.  C.  A.,  6th  Cir.), 
33  Am.  B.  R.  232,  217  Fed.  889. 

385.  Sessions  v.  Romandka,  145  U.  S.  29, 
36  L.  Ed.  609,  12  Sup.  Ct.  799. 

386.  Kenvon  v.  Mulert  (C.  C.  A.,  3d  Cir.), 
26  Am.  B."R.  184,  184  Fed.  825;  Matter  of 
Sherwoods,  Inc.  (C.  C.  A.,  2d  Cir.),  31  Am. 
B.  R.  769,  210  Fed.  754. 
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construed  an  election  to  accept  the  burdens  and  obligations  of  the  lease.^^ 
Another  method  of  disposing  of  burdensome  property  is  to  sell  it  at  a  meeting 
of  creditors  called  for  that  purpose.  This  is  often  done  at  final  meetings,  anci 
sometimes  at  the  instance  of  lien  creditors,  who  thereby  get  title  without  the 
usual  delays  and  costs  attending  foreclosures  and  judicial  sales. 

b.  Exempt  property. — (1)  In  general. —  The  trustee  does  not  take  title 
to  property  exempt  by  the  law  of  the  State,  but,  until  the  exempt  property 
is  set  off,  has  possession.^^  The  reference  to  exemptions  in  this  section  does 
not  show  an  intent  to  require  a  claim  for  an  exemption  to  be  made  prior  to 
adjudication.'^  The  trustee  takes  no  title  to  exempt  property;  the  right  to 
exemption  is  to  be  determined  as  of  the  date  of  the  adjudication.***^  This 
subject  has  been  fully  considered  elsewhere.^* 

(2)  Conflict  between  §  6  and  §  70-a  (5)  as  to  rights  of  beneficiaries 
UNDER  life  insurance  POLICIES. —  The  proviso  clause  in  subdivision  (5)  has 
already  been  often  considered,  by  the  courts.  It  was  doubtless  inserted  to 
prevent  the  hardship  which  might  result  to  beneficiaries  of  life  insurance 
policies  did  the  latter  pass  to  the  insured's  trustee  absolutely.  In  effect,  the 
bankrupt  may  retain  the  advantage  which  years  of  premiums  may  have  given 
him,  provided  he  pays  or  secures  to  the  estate  the  cash  surrender  value  of  the 
policy.^^  The  practice  is  sufficiently  indicated  by  the  words  of  the  statute. 
But  the  question  generally  discussed  is  whether,  since  most  of  the  States 
declare  life  insurance  policies  exempt,  the  clause  here  is  subject  to  §  6,  or 
a  limitation  on  it.  The  Supreme  Court  has  now  declared  that  the  provisions 
of  this  section  do  not  apply  to  life  insurance  policies  which  are  exempt  under 
a  State  law;  as  to  such  policies  the  State  law  must  control  regardless  of 
whether  they  had  a  cash  surrender  value.^**    A  bankrupt  does  not  waive  his 


327.  See  discussion  under  Section  Seven- 
teen of  this  work.  In  Matter  of  Frazin  & 
Oppenheim  (C.  G.  A.,  2d  Cir.),  24  Am.  B. 
R.  903,  183  Fed.  28. 

388.  McKenney  v.  Cheney  (Sup.  Ct.,  Ga.), 
11  Am.  B.  R.  64,  45  S.  E.  433;  In  re  Castle- 
berry  (D.  C,  Ga.).  16  Am.  B.  R.  159,  143 
Fed.  1018;  In  re  Sullivan  (D.  C,  Iowa),  16 
Am.  B.  R.  87,  142  Fed.  620;  In  re  Bender 
(Ref.,  Ohio),  17  Am.  B.  R.  896;  In  re  Bailey 
(D.  C.  Utah),  24  Am.  B.  R.  201,  176  Fed. 
628;  Pincus  v.  Meinhard  &  Bro.  (Sup.  Ct., 
Ga.),  32  Am.  B.  R.  123,  77  S.  E.  82,  citing 
Collier  on  Bankruptcy  (9th  ed.),  1029. 

329.  In  re  Fisher  (D.  C,  Va.),  15  Am. 
B.  R.  652,  142  Fed.  206. 

330.  In  re  Seydel  (D.  C.,  Iowa),  9  Am. 
B.  R.  265,  118  Fed.  207;  Chicago,  B.  &  Q. 
R.  R.  Co.  V.  Hall,  229  U.  S.  511,  30  Am. 
B.  R.  619,  67  L.  Ed.  1306,  33  Sup.  Ct.  885; 
Matter  of  Fletcher  (Ref.,  Ohio),  16  Am.  B. 
R.  491;  In  re  Letson  (C.  C.  A.,  8th  Cir.), 
19  Am.  B.  R.  506,  157  Fed.  78;  In  re  Judson 
(C.  C.  A.,  2d  Cir.),  27  Am.  B.  R.  704,  192 
Fed.  834;  Matter  of  Vouhee  (D.  C,  Wash.), 
38  Am.  B.  R.  799,  238  Fed.  422;  Drees  v. 
Armstrong  (Iowa  Sup.  Ct.),  38  Am.  B.  R. 
737,  161  K  E.  40;  Waters  v.  Hedgpeth  (No. 
Gar.  Sup.  Ct. ) ,  38  Am.  B.  R.  707,  90  S.  E. 
314. 

331.  See  in  §  6,  ante.  And  compare  §§2 
(11)    and    47-a    (11);    also   General   Order 


338.  In  re  Moore  (D.  C.>  Tenn.),  23  Am. 
B.  R.  109,  173  Fed.  679. 

Necessity  for  notice  to  tuinknipt. —  Notice 
to  a  bankrupt  to  redeem  life  insurance  poli- 
cies after  ascertaining  their  cash  surrender 
value,  is  not  required  by  section  70-a  of  the 
Bankruptcy  Act,  but  the  burden  of  taking 
advantage  of  the  privilef^  therein  granted 
is  upon  the  bankrupt  himself.  Pittcburg, 
etc.,  Packing  C!o.  v.  Shrope  (D.  C,  Pa.),  33 
Am.  B.  R.  122. 

333.  Holden  v.  Stratton,  198  U.  S,  20^ 
14  Am.  B.  R.  94,  49  L.  Ed.  1018,  25  Sup.  Ct. 
666,  revg.  7  Am.  B.  R.  615,  113  Fed.  141: 
Steele  v.  Buel  (C.  C.  A.,  8th  Cir.),  6  Am. 
B.  R.  165,  104  Fed.  968,  revg,  3  Am.  B.  R 
549,  98  Fed.  78.  See  also  explaining  effect  of 
proviso,  Hiscock  v.  Mertens,  205  U.  S.  202, 
17  Am.  B.  R.  484,  61  L.  Ed.  771,  27  Sup. 
Ct.  488.  The  following  cases  are  opposed  to 
this  doctrine:  In  re  Lange  (D.  C.,  Iowa), 
1  Am.  B.  R.  189,  91  Fed.  361;  In  re  Scheld 
(C.  C.  A.,  9th  Cir.),  5  Am.  B.  R.  102,  104 
Fed.  870;  In  re  .Welling  (C,  C.  A.,  7th  Cir.), 
7  Am.  B.  R.  340,  113  Fed.  189. 

The  Tennessee  statute  which  provides  that 
life  insurance  effected  by  a  husband  on  his 
own  life  shall  inure  to  the  benefit  of  his 
widow  and  next  of  kin,  does  not  affect  tlie 
title  of  his  trustee  in  bankruptcy  to  the  sur- 
render value;  such  statute  does  not  give  an 
exemption  to  the  bankrupt.  In  re  Moore 
(D.  C,  Tenn.),  23  Am.  B.  R.  109,  173  Fed. 
679. 
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right  to  exemptions  of  life  insurance  policies  by  listing  them  in  his  scihedules, 
and  showing  that  they  have  been  assigned  as  security  for  an  amount  greater 
than  their  surrender  value.*®^  To  policies  which  are  so  exempt  §  6  applies; 
this  is  so  since  the  opening  clause  of  the  section  vests  the  trustee  with  the 
bankrupt's  title  except  as  to  **  property  which  is  exempt."  This  qualification 
necessarily  controls  all  the  enumerations,  and  therefore  excludes  ex^tnpt 
property  from  all  the  provisions  contained  in  the  respective  enumerations. 
It  controls  the  proviso  as  well  as  other  parts  of  the  section  and  makes  the 
life  insurance  policies  which  are  exempt  by  State  statute  subject  in  all  respects 
to  the  provisions  of  §  6. 

(3)  Title  vests  subject  to  charge*  for  support  of  widow  Ain>  minor 
CHILDREN. —  The  trustee's  title  is  also  subject  to  the  condition  that  if  the 
bankrupt  dies  during  the  pendency  of  the  proceedings,  the  widow  and  children 
are  entitled  to  receive  the  allowance  given  them  by  the  laws  of  the  State  of  the 
bankrupt's  residen<5e.'*^  -  •    ' 

V.  APPRAIISERS  AND  At>PRAISAL. 

■  / 

a.  In  general. —  The  only  reference  to  appraisers  occurs  in  subseetion  b. 
The  words  seem  to  require  the  appointment  of  appraisers  in  every  ease.*^* 
At  the  same  time^  it  i^  not  thought  that  this  is  so  far  jurisdictional  as  to  make 
defective  a  title  sold  by  a  trustee  without  appraisal.  Three  appraisers,  not 
two  or  one,  must  be  appointed.  They  must  be  disinterested;  this  excludes 
creditors  and  all  other  persons  having  aa  interest  in  the  preceding. ^'^  The 
appointment  may  be,  in  fact,  usually  is,  made  by  the  referee.  Their  fees 
are  discretionary,  the  statute  being  silent,  and  are  fixed  in  some  districts  by 
general  rule,  in  others  by  order  in  eaeh  case.  They  are  usually  in  the  form 
of  a  per  diem,  and  are  moderate  rather  than  large,^®  Inasmuch  as  the 
appraisal  is  often  the  key  to  the  administration  of  asset  cases  and  knowledge 
of  the  percentage  of  cost  price  used  in  getting  at  values  essential  to  bidders 
and  court  alike,  one  of  the  appraisers  should  be  selected  and  serve  as  the 
representative  of  tfhe  referee.  Such  a  practice  will,  it  is  thought,  check  col- 
lusive bidding  and  inadequate  prices  at  subsequent  sales.  It  has  been  held 
that  the  prevailing  cost  to  the  trade  should  be  adopted  as  the  actual  value.^^* 
An  ofiieial  appraiser  of  a  bankrupt  estate  is,  as  a  matter  of  law,  incapable  o^ 
purchasing  the  property  of  the  estate  prior  to  the  filing  of  his  appraisal.* 
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334.  King  v.  Miles  (Miss.  Sup.  Ct.),  34 
Am.  B.  R.  93,  67  So.  182. 

335.  Hull  V.  Dicks,  235  U.  S.  684,  34  Am. 

B.  R.   1.  59  L.  Ed.  372,  35  .Sup.  Ct.   152. 

336.  Necessity  of  appraisal.  — While  the 
want  of  an  appraisal  does  not  necessarily  in- 
validate a  sale  by  trustee  of  property  of  a 
bankrupt's  estate^  and  a  sale  for  a  reason- 
able price  without  appra'sal  may  be  con- 
firmed, yet,  if  the  price  is  wholly  inadequate 
the  sale  will  not  be  allowed  to  stand.  In 
auch  a  case,  the  purchaser  may  return  the 
property  and  recover  the  purchase  price  with 
interest  Matter  of  Monsarrat  (D.  C, 
Hawaii),  25  Am.  B.  R.  820,  3  U.  S.  Dist. 
Ct.  Hawaii,  641. 

337.  Matter  of  Columbia  Iron  Works   (D. 

C,  Mich.),  14  Am.  B.  R.  526.  142  ,Fed.  23<, 
in  which  case  it  was  held  that  the  appoint- 
ment of  an^  appraiser  upon  the  suggestion 
of  a  creditor  was  not  necessarily  void. 


Lessee  of  bankrupt  as  appraiser. — ^A  lesseo 
of  a  portion  of  the  property  of  a  bankrupt 
under  ?  mining  lease,  executed  more  than 
four  months  before  the  petition  in  bankruptcy 
was  filed,  and  requiring  work  to  be  done  anil 
royalties  to  be  paid,  not  shown  to  have  an 
interest  in  the  bankruptcy  proceedings  or  in 
the  sale  of  the  property,  is  not  disqualifie  1 
as  an  appraiser  under  section  70-b  of  the 
Bankruptcy  Act.  Clark  Hardware  Co,  v. 
Sauve  (C.'C.  A.,  8th  Cir.),  33  Am.  B.  R. 
674.  220  Fed.  102. 

338.  In  re  Fiddler  &  Son  (D.  C.,  Pa.), 
23  Am.  B.  R.  16,  172  Fed.  632,  holding  that 
the  trustee  must  justify  by  special  circum- 
stances the  payment  of  more  than  $5  per 
day  as  fees  to  appraisers. 

339.  In  re  Prager  (Ref.,  Col.),  8  Am.  B. 
R.  35«. 

340.  Matter  of  Frazin  k  Oppenheim  (C.  C. 
A.,  2d  Cir.),  24  Am.  B.  R.  598,  181  Fed.  307, 
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b.  Practice.—  In  no-asset  cases  appraisers  are  not  needed,  or  often  appointed. 
In  asset  cases,  their  appointment  should  be  moved  at  the  first  meeting  of 
creditors.  Where  possible,  the  wishes  of  the  creditors  should  be  consulted 
as  to  their  choice.  The  appointment  is  evidenced  by  an  order.^^  An  oath  of 
office  must  be  taken. ^''^  The  appraisal  should  be  made  as  soon  as  possible; 
no  notice  to  creditor^  or  parties  in  interest  is  required.  It  has  been  said  that 
an  appraisal  should  be  general  rather  than  special,  only  such  particularity 
being  given  as  will  be  sufficient  to  reasonably  identify  the  property  in  char- 
acter and  quantity,  and  give  a  fair  idea  of  its  value.^^  When  made,  it  is 
redr.ced  to  writing,^*^  signed  by  the  appraisers,  and  filed  with  the  referee. 
With  it,  should  be  filed  affidavits  of  the  number  of  days  actually  spent  by  each 
appraiser;  this  for  the  guidance  of  the  referee  in  fixing  the  fees.^^* 

VL  SALES  OF  PROPERTY. 

a.  In  general.^-  Subsection  b  also  provides  for  the  sale  by  the  trustee  of  the 
bankrupt's  real  and  personal  property.  The  subject  of  eales  is  largely  con- 
trolled either  by  rules  or  by  the  order  of  the  court  in  each  case.  "  Here  the 
present  law  differs  materially  from  that  of  1867.  The  latter,  especially  after 
the  amendments  of  1874,  regulated  sales  with  much  particularity.*^  Subject 
to  the  statute  and  General  Orders  XXI  and  XXIII  interpreting,  it,  the 
assignee  (trustee)  then  had  aJarge  discretion  as  to  sales.  Cases  Tinder  that 
law  should,  therefore,  be  cited  with  caution.  The  present  statute,  after,  in 
general  words,^^  conferring  jurisdiction  on  courts  of  bankruptcy  to  convert 
estates  into  money  and  distribute  them,  and  charging  this  duty  on  the 
trustee,**®  limits  the  letter's  powers  by  the  words  "under  the  direction  of 
the  court, ^'  in  §  70-b,  and  then,  as  to  sales,  provides  that  the  same,  when 
practicable,  shall  be  made  subject  to  the  approval  of  the  court;  indeed,  that 
no  sale  at  less  than  75  per  cent,  of  the  appraised  value  shall  be  made  without 
such  approval.**^  This  subsection  and  the  one  that  follows  are,  other  than  those 
in  §  58-a  (4),  the  only  words  of  the  present  statute  having  to  do  with  the 
reduction  of  a  bankrupt's  property  into  money.  Thus,  the  only  statutory 
check  on  absolute  discretion  is  that  creditors  ar^  entitled  to  notice  of  all  pro- 
posed sales.  This  latter  restriction  is,  as  we  have  seen,  unfortunate.  The 
subject  is,  however,  one  of  practice  rather  than  law.  This  is  recognized  in 
General  Order  XVIII  and  the  numerous  special  rales  regulating  sales  in  the 
different  districts. 

b.  Practice  on  sales;  conduct  of  sales. —  (1)  J^n  general. —  It  will  be  seen 
that  a  trustee  has  the  option  (1)  of  disclaiming  the  bankrupt's  property,  or 
(2)  of  selling  it.    If  the  latter,  (a)  he  may  sell  it  immediately  without  notice, 


holding  that  imder  the  nile  of  equity  that 
no  person  can  be  permitted  to  purchase  an 
interest  in  property  and  hold  it  for  his  own 
benefit  where  he  has  a  duty  to  perform  in 
relation  to  such  property  which  is  inconsist- 
ent with  the  character  of  a  purchaser  on  his 
own  account  and  for  his  own  individual  use, 
an  official  appraiser  of  a  bankrupt  is  inca- 
pable of  purchasing  the  property  w^hich  he 
has  appraised. 

341.  Form  Xo.  13. 

348.  Id. 

343.  In  re  Oordon  Supplv,  etc.,  Co.  (D. 
C,  Pa.),  13  Am.  B.  R.  352/133  Fed.  798. 


344.  Form  No.  13. 

3^5.  See  generally  1  N.  B.  N.  179,  and 
Rule  13,  Erie  Co.  (N.  Y.)  District  in  1 
X.  B.  X.  114.  Compare  also  In  re  Grimes 
(D.  C,  N.  Car.),  2  Am.  B.  R.  730,  96  Fed. 
529;  In  re  Jamieson  <Ref.,  R.  I,),  6  Am. 
B.  R.  601. 

346.  See  "Analogous  Provisians"  at  head 
of  this  section. 

347.  Rankr.  Act,  8  2  (7). 

348.  Bankr.   Act,   %  47-a    (2). 

349.  Matter  of  Monsarrat  (D.  C,  Hawaii), 
25  Am\  B.  R.  820,  3  U.  S.  Dist.  Ct.,  Hawaii. 
641. 
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if  it  be  periahable,  in  which  case  the  practice  is  indicated  in  Form  No.  46  ;^^ 
(fe)  he  may  sell  it  at  public  auction  on  notice  using  Form  Xo.  42;^^^  or 
(c)  he  may  sell  it  at  private  sale^^^  under  General  Order  XVIII  (2)  with 
or  without  notice,  as  the  court  shall  direct,^'^  in  which  case  Form  No.  45, 
modified  to  fit  the  facts,  should  be  used;  or  (d)  he  may  sell  it  subject  to  liens, 
when  the  practice  is  not  unlike  that  on  a  sale  of  unincumbered  property, 
though  Form  No.  44  should  be  used;  or  (e)  he  may  sell  it  clear  of  liens,  for 
which  no  form  is  provided  but  to  which  Form  No.  44,  with  the  additional 
recitals  and  directions  indicated  in  the  last  paragraph,  inay.  be  adapted,  or 
(/)  he  may  redeem  it  from  liens,  as  provided  in  General  Order  XXVIII, 
in  which  event  Form  No.  43  should  be  used;  or  (g)  he  may  sell  unconverted 
assets  as  a  part  of  the  final  meeting  of  creditors.^  The  bankruptcy  court 
may  order  how  a  sale  of  the  bankrupt's  property  shall  be  made  and  may 
order  the  property  sold  either  in  parcels  or  as  a  whole.^^ 

(2)  JuKisDicTioi^  OF  REFEREE  AS  TO  SALES. — ^A  refcrec  has  power  to  order 
and  confirm  a  sale;^*^  but  not  before  the  adjudication.^^ 

(3)  By  WHOM  ooNDtrcTED. —  The  act  does  not  require  the  sale  to  be  made 
by  the  trustee;  the  court  may  direct  that  the  sale  be  conducted  by  an  oflScer 
appointed  by  it;**^  in  some  districts  official  auctioneers  are  designated  to 
conduct  the  sales.^  It  has  been  held  that  the  act  of  March  8,  1893  (27 
Stat.  75;  IT.  S.  Comp.  Stats.  IffOl,  p.  710),  requiring  judicial  sales  of  land 
to  be  made  upon  the  land  itself,  or  at  the  court  house  in  the  county  where  it 
lies,  and  upon  not  less  than  four  weeks^  notice,  does  not  apply  to  bankruptcy 
sales.«^ 


850.  This  form  is  erroneous  in  so  far  as 
it  recites  a  notice. 

351.  For  a  form  of  notice,  see  1  N.  B,  N. 

117. 

358.  The  court  may,  under  its  broad  now- 
ers,  order  a  private  sale  of  either  real  or 
personal  property  belonging  to  the  estate.  In 
re  Edes  (D.  C,  Me.),  14  Am.  B.  R,  382,  135 
Fed.  595.  See  also  McKay  v.  Hamill  (C.  C. 
A.,  3d  Cir.),  26  Am.  B.  R.  164,  185  Fed.  11; 
In  re  Britannia  Mining  Co.  (D.  C,  Wis.), 
28  Am.  B.  R.  651,  197  Fed.  469. 

353.  As  to  when  notice  to  creditors  and 
^lienors   of  a  private  sale  should  be  given, 

see  Allgair  y.  Fisher  (C.  C.  A.,  3d  Cir.),  16 
Am.  B.  R.  278,  143  Fed.  962. 

Notice. — ^A  sale  by  a  trustee  in  bankruptcy, 
or  an  offer  to  sell  at  public  auction,  may  be 
made  on  ten  days'  notice.  Matter  of  Pro- 
gressive Wall  Paper  Corporation  (D.  S.,  N. 
Y.),  35  Am.  B.  R.  508,  222  Fed.  87. 

354.  See  Supplementary  Forms,"  post ; 
and  also  Hagar  &  Alexander's  Bankruptcy 
Forms  (2d  ed.). 

355.  Matter  of  Havwood  Wa^on  Co.  (C. 
C.  A.,  2d  Cir.),  33  Am.  B.  R.  618,  219  Fed. 
655. 

356.  In  re  Matthews  (D.  C,  Ark.),  6  Am. 
B.  R.  96,  109  Fed.  603;  In  re  Fisher  &  Co. 
(D.  C,  N.  J.),  14  Am.  B.  R.  366,  135  Fed. 
223. 

357.  In  re  Styer  (D.  C,  Pa.),  3  Am.  B. 
R.  424,  98  Fed.' 290.     Compare  In  re  Kelly 


Drv  Goods  Co.   (D.  C,  Wis.),  4  Am.  B.  R. 
628>  102  Fed.  747., 

358.  Sturgis  v.  Corbin  (C.  C.  A..  4th  Cir.), 
15  Am.  B.  R.  643,  141  Fed.  1,  72  C  C.  A. 
179. 

359.  In  re  Benjamin  (C.  C.  A.,  2d  Cir./, 
14  Am.  B.  R.  481,  136  Fed.  175,  affg.  13 
Am.  B.  R.  18. 

Sale  by  anctioneer. — An  order  directing 
a  sale  is  not  invalid,  which  dispenses,  with 
the  requirements  of  a  local  rule  providing 
that  sale  of  a  bankrupt's  property  shall  he 
made  by  the  official  auctioneer,  and  that  a 
conspicuous  notice  shall  be  posted,  at  least 
two  davs  before  the  sale,  in  front  of  the 
premised  where  the  property  is  to  be  sold, 
since  such  matters  are  not  jurisdictional.  In 
re  Nevada-Utah  Mines  k  Smelters  Corpora- 
tion (D.  C,  N.  Y.),  28  Am.  B.  R.  .409, 
108  Fed.  497,  aifd.  29  Am.  B.  R.  754,  202 
Fed.  126. 

360.  In  re  Britannia  Mining  Co.  (C.  C.  A., 
7th  Cir.),  29  Am.  B.  R.  472,  203  Fed.  450, 
rcvg.  28  Am.  B.  R.  651,  197  Fed.  459. 

Act  March  3,  1893,,  providing  that  all 
sales  of  real  estate  or  any  interest  in  land, 
made  under  any  order  or  decree  of  any 
United  States  court,  shall  be  upon  the  prop- 
erty itself  or  at  the  court  nouse  of  the 
county  in  which  it  is  situated  and  upon  at 
least  four  weeks*  notice  by  publication,  has 
no  application  to  sales  in  bankruptcy.  In 
re  La  France  Copper  ^'<^-  V^*  C.,  Mont.),  30 
Am.  B.  R.  381,  206  Fed.  207. 
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(4)  Propebty  to  be  sold. —  Only  perishable  property  should  be  sold  before 
adjudication,  even  by  the  court,^^  though,  if  ordered,  the  trustee, '  when 
appointed,  may  doubtless  be  directed  to  ratify  a  receiver's  sale,  and  thus 
perfect  the  purchaser's  title.  A  contingent  interest  in  an  estate  may  be  sold 
under  certain  circumstances,  there  being  some  foundation  in  fact  upon  which 
the  trustee's  claim  to  such  interest  is  based.^*^  Where  a  negotiable  promis- 
sory note  is  sold  by  a  trustee  in  bankruptcy,  delivery  without  endorsement 
will  transfer  title.^*^  A  promissory  note,  inventoried  as  in 'the  hands  of  an 
attorney  for  collection,  and  which  was  never  appraised  for  the  pu'rpose  of  the 
sale  and  which  was  never  in  the  possession  of  the  trustee  or  the'  auctioneer, 
cannot  be  construed  as  being  included  in  a  bankruptcy  sale  of  "  open  accounts 
and  claims.^**  The  question  whether  the  State  has  the  title  to*  lands  under 
water,  sold  by  the  trustee  in  bankruptcy  as  part  of  the  bankrupt's  estate, 
should  be  determined  by  suit  in  a  proper  court  and  cannot  be  decided  upon 
affidavits.^^ 

(5)  Conduct  of  sale;  bids;  «iohts  and  obligations  of  bidders. —  The 
sale  must  be  fairly  conducted  without  discrimination  as  against  any  bidder; 
all  persons  who,  in  good  faith  and  with  capacity  to  comply  with  the  terms  of 
the  sale,  were  present  at  the  sale  may  make  offers  or  bids;  the  person  who 
proposes  to  pay  the  greatest  amount  is  entitled  to  have  his  bid  or  offer  accepted 
and  reported  to  the  court,  upon  complying  with  the  terms  of  the  sale.^*^  When 
the  sale  is  completed  by  the  acceptance  of  the  bid  and  a  partial  performance 
by  the  trustee  it  becomes  a  contract,  and  the  bidder  cannot  insist  before  con- 
firmation that  the  money  paid  be  retumed.^^  A  sealed  bid,  submitted  under 
an  order  of  the  referee  directing  that  sealed  bids  be  received  and  that  the 
trustee  report  the  same  to  the  court  with  his  recommendations,  is  received 
subject  to  the  approval  of  the  court,  and  may  be  withdrawn  by  the  bidder  at 
any  time  prior  to  its  acceptance  by  the  court.**^  A  purchaser  at  the  sale  is 
not  entitled  to  be  relieved  from  his  bid  because  a  by-bidder  or  "  puffer ''  was 
the  only  other  bidder,  where  there  is  no  all^ation  that  such  by-bidder  made 
fictitious  bids  while  believing  that  he  was  secure  from  personal  liability  or 
had  assurance  of  immunity.*^  The  bid  itself  does  not  confer  a  legal  right 
upon  the  bidder,  prior  to  its  acceptance  by  the  trustee  and  confirmation  by 
the  court.^^^  If  a  creditor  is  present  at  the  sale  and  bids  on  the  property  sold, 
he  cannot  afterward  Complain  that  he  received  no  notice  of  the  sale.^^    If  a 


361.  In  re  Kelly  Dry  Goods  Co.  (D.  C, 
Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

Sales  by  receivers  in  bankruptcy  are  jus- 
tified only  when  property  is  perishable  or  is 
rapidly  depreciating  in  value  on  the  falling 
market  or  for  other  reasons.  In  re  Desroch- 
ers  (D.  C,  N.  Y.),  25  Am.  B.  R.  703,  183 
Fed.  991. 

362.  In  re  Gutterson  (D.  C,  Mass.),  14 
Am.  B.  R.  495,  136  Fed.  698. 

363.  Wade  v.  Elliott  (Ga.  Ct.  of  App.), 
28  Am.  B.  R.  888,  76  S.  E.  989. 

364.  Seger  v.  Fabacher  (La.  Sup.  Ct.),  34 
Am.  B.  R.  89,  67  So.  369. 

366.  Matter  of  Williams  v.  Bailev  (D.  C, 
X.  Y.),  19  Am.  B.  R.  470,  156  Fed.  691. 

366.  Duty  of  trustee  to  accept  bids. —  In 
the  absence  of  any  controlling  reason  to  the 
contrary,  such  as  fraud  or  manifest  inability 
to  comply  with  the  terms  of  the  sale,  the 


trustee  is  bound  to  accept  all  bids  made  at 
a  public  sale  of  a  bankrupt's  real  estate  and 
to  report  the  same  to  the  court;  and  he  has 
no  right  to  demand  of  a  bidder  that  he  dis- 
close the  names  of  the  persons  for  whom 
he  is  acting.  Coal  City  House  Fbrnishing 
Co.  V.  Hogue   (C.  C.  A.,  4th  Cir.J,  28  Am. 

B.  R.  258,  197  Fed.  1. 

867.  In  re  Lane  Lumber  Co.  (C.  C.  A.,  9th 
Cir.),  31  Am.  B.  R.  148,  207  Fed.  762. 
368.  Matter  of  Glas-shipt  Dairy  Co..  (C. 

C.  A.,  7th  Cir.),  38  Am.  B.  R.  664,  239  Fed. 
122. 

869.  Williams  v.  Hogue  (C.  C.  A,,  4th 
Cir.),  34  Am.  B.  R.  40,  219  Fed.  182. 

o70.  Untereiner  v.  Connors  (C.  C.  A.,  6th 
Cir.),  36  Am.  B.  R.  122,  228  Fed.  890. 

371.  In  re  Caldwell  (D.  C,  Ga.),  24  Am. 
B.  R.  495,  178  Fed.  377. 


§  ro-b.] 


'  Sales  ob"  Peopeety. 


1169 


bidder  has  received  every  reasonable  opportunity  to  submit  a  bid  in  competition 
with  other  bidders,  his  objection  to  confirmation  of  a  sale  to  a  bidder  who, 
subsequent  to  the  time  set  for  submitting  bids,  offered  a  higher  bid,  which  the 
former  bidder  refused  to  raise,  should  not  be  sustained.*^^  Sales  regularly 
and  fairly  made  will  not,  as  a  rule,  be  disturbed  on  the  ground  of  mere  inade- 
quacy of  price,  unless  for  fraud  or  the  stifling  of  bids,  ar  the  like.**''^  It  is 
sufficient,  at  an  auction  sale  of  a  bankrupt's  property,  if  all  parties  desiring 
to  bid  have  a  fair  chance,  the  announcement  by  the  auctioneer,  from  time  to 
time,  of  the  amount  bid  disclosing  to  each  just  how  the  sale  is  going,  and  bids 
in  good  faith,  from  responsible  parties  alone  being  entertained.*''*  An  error 
as  to  the  basis  of  value,  made  in  the  trustee's  circular  inviting  bids,  will  not 
warrant  a  resale,  where  the  purchaser  had  opportunity  to  ascertain  the  value, 
independently  of  the  circular.*^  Where,  a  sale  of  a  lease  was  made  by  a  trustee 
and  the  purchaser  knew  that  a  question  had  arisen  as  to  the  validity  of  the 
title  and  the  right  of  the  trustee  to  sell,  and  the  trustee  stated  at  the  sale  that 
he  assumed  no  personal  responsibility  and  did  not  warrant  the  lease  or  its 
salability,  such  sale  will  not  be  set  aside  after  it  appears  that  the  value 
was  less  tiian  he  supposed.*^*  A  sale  of  the  bankrupt's  equity  of  redemption  in 
certain  real  estate  will  be  set  aside  where  the  trustee  failed  to  give  notice 
of  the  sale  to  an  intending  bidder,  acccording  to  promise,  and  the  petitioner 
filed  an  agreement  to  bid  three  times  the  amount  bid  at  the  first  sale.*''T 
After  the  bida  are  received  and  acted  upon  the  circumstances  paust  be  unusual 
to  permit  a  re-opening  of  the  bidding  before  confirmation,  for  the  reception 
of  additional  or  increased  bids.  If  the  sale  is  unsatisfactory  the  remedy  is  to 
S6t  it  aside  and  order  a  resale,  when  application  is  made  for  confirmation.'*''® 


878.  In  re  Chaivller  (C.  C.  A.,  7th  Cin), 
28  Am.  B.  R.  89,  194  Fed.  944. 

873.  In-  re  Thompaon   (Ref.,  Pa,),  2  Am. 

B.  R.  216;  In  re  Groves,  2  N.  B.  N.  Rep. 
30;  In  re  Ethier  (D.  C,  Wis.),  9  Am.  B,  R. 
160,  118  Fed,  107;  Sturgis  v.  Corbin  (C.  €. 
A.,  4th  Cir.),  16  Am.  B.  R.  543,  141  Fed. 
1,  72  C.  C.  A.  179.  Compare  In  re  Finday 
Bros.  (D.  C,  N.  Y.)r4  Am.  B.  R.  745,  104 
Fed.  675,  for  case  where  application  was 
made  to  set  aside  unfair  sale  made  by  a 
general  assignee  before  bankruptcy. 

874.  In  re  Ketterer  Manufacturing  Co.  ( D. 

C,  Pa.),  19  Am.  B.  R.  638,  156  Fed.  719, 
holding  that  the  fact  that  the  attorney  of 
the  purchaser  at  an  auction  sale  of  a  bank- 
rupt's  property  by  the  trustee  had  a  private 
arrangement  with  the  auctioneer  that  the  bid 
of  any  other  person  should  be  raised  $50 
each  time  until  a  sign  was  given  by  the 
attorney  to  stop, '  does  not  render  the  sale 
invalid  or  prevent  its  confirmation 

375.  Owens  v.  Bruce  (C.  C.  A.,  4th  Cir.), 
6  Am.  B.  R.  322,  109  Fed.  72;  In  re  Fisher 

(D.  C,  X.  J.),  17  Am.  B.  R.  404,  148  Fed. 
907,  holding  that  where  a  resale  is  had,  the 
expenses  should  be  paid  out  of  the  estate. 

376.  Matter  of  Frazin  and  Oppenheim  (C. 
C.  A.,  2d  Cir.),  29  Am.  B.  R.  212,  201  Fed. 
343. 

877.  In  re  Shea  (D.  C,  Mass.),  10  Am. 
B.  R.  481,  122  Fed.  742.  Compare  In  re 
Belden  JD.  C,  N.  Y.),  9  Am.  B.  R.  679, 
120   Fed.   524,   where  the   court   refused  to 
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set  aside  a  sale  of  the  bankrupt's  interest 
in  his  father's  estate,  on  the  motion  of  one 
who  has  no  interest  in*  the  matter  except  a 
desire,  to  become  a  bidder  and  purchaser  at 
a  higher  figure,  especially  where  all  the  cred- 
itors oppose  the  motion,  and  protest  in  writ- 
ing against  a  resale. 

878.  Re-opening  bids  before  confirmation. — 
Under  the  old  English  practice  before  a 
sale  had  been  conifinned  courts  would  open 
the  biddings  and  direct  a  resale  of  the  prop- 
erty in  case  a  person  was  ready  to  offer  a 
larger  price  than  the  property  brought  at 
the  first  sale.  But  this  practice  in  England 
was  abolished  by  statute.  St.  30  and  31  Vict, 
c.  48,  sec.  7.  And  now  in  that  country  to 
entitle  the  parties  to  open  the  bidding  it  ap- 
pears to  be  necessary  to  show  either  fraud 
or  such  misconduct  as  borders  on  fraud. 
Delves  v.  Delves,  L.  R.  20  Eq.  77.  In  the 
courts  of  this  country  there  seems  to  be' 
some  difference  of  opinion  whether  before 
confirmation  it  is  proper  to  open  the  biddings 
to  obtain  a  greater  bid  and  the  practice  of 
doing  so  has  been  widely  condemned  in  our 
courts  as  making  judicial  sales  imstable  and 
as  tending  to  chill  the  bidding.  In  a  num- 
ber of  cases  it  has  been  held  that  there  must 
be  some  further  reason  arising  out  of  the 
circumstances  of  the  sale  sufiicient  to  cause 
a  refusal  of  confirmation  or  the  application 
to  reopen  the  bids  will  be  denied.  If  courts 
are  strongly  inclined  to  decline  to  open  bid- 
dings even  in  cases  where  the  advanced  bid 
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Where  the  property  sold  was  destroyed  by  '*  Act  of  God,"  for  and  without  the 
negligence  of  the  purchaser,  prior  to  confirmation,  the  purchaser  may  not  be 
compelled  to  complete  the  purchase.  It  would  be  inequitable  to  require  the 
purchaser  to  stand  the  loss.-  In  such  a  case  the  court,  in  the  exercise  of  a  fair 
discretion,  should  refuse  to  confirm  the  sale.^^^ 

(6)  CoynEMATK)N  OB  APPKOVAL  OF  SALES, —  Upou  a  truc  construction  of 
this  subsection,  a  sale  of  the  bankrupt's  property  is  in  all  circumstances  subject 
to  the  approval  of  the  court  when  practicable,  and  any  sale  for  which  an 
approval  was  unquestionably  practicable,  conveys  no  title  until  it  is  confirmed, 
and  a  setting  aside  of  the  sale  is  equivalent  to  a  refusal  to  confirm.^^  The' 
confirmation  is  a  matter  of  discretion ;  it  should  not  be  refused  where  the  sale 
was  properly  conducted,  although  one  of  the  bidders,  upon  a  hearing  of  the 
objections  to  confirmation,  offers  considerable  more  than  the  amount  for  which 
the  property  was  sold.^^  Confirmation  of  a  sale  will  depend  upon  the  suflS- 
ciency  of  notice  and  a  compliance  with  proper  requirements  as  to  the  conduct 
of  the  sale  in  respect  to  the  treatment  of  bidders,  and  honesty  and  fair 
dealing.^®  Before  confirmation  a  sale  is  not  in  a  technical  and  legal  sense  a 
sale.  But  a  confirmation  has  the  effect  of  completing  the  sale,  and  while  it  does 
not  pass  the  legal  title  it  vests  the  full  equitable  title  to  the  property  in  the 
purchaser,  even  though  the  deed  executed  in  pursuance  thereof  is  irregular, 
and  even  if  no  deed  is  given.^**  Although  the  terms  of  sale  state  plainly 
that  the  trustee  is  selling  only  the  right,  title  and  interest  of  the  bankrupt  in 
real  estate,  a  person  who  bids  off  a  parcel  that  has  been  sold  by  the  bankrupt 
a  long  time  before  bankruptcy  should  be  relieved  from  his  obligation  to  carry 
out  the  bid.^®*     The  order  of  confirmation  takes  effect  as  of  the  date  of  its 


is  actually  brought  into  court,  or  a  bond  or 
guarantee  of  a  higher  bid  is  furnished,  a 
fortiori  the  biddings*  cannot  be  opened  where 
no  such  bid  is  offered  and  no  such  guarantee 
is  produced.  Matter  of  Haywood  Wagon 
Co.  (C.  C.  A.,  2d.  Cir.),  33  Am.  h.  R.  618, 
219  Fed.  665. 

37a.  Matter  of  Finks  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  K.  749,  224  Fed.  92. 

880.  In  re  Shea  (C.  C.  A.,  Ist  Cir.),  11 
Am.  B.  R.  207,  123  Fed.  153;  «.  c,  10  Am. 
B.  R.  481,  122  Fed.  743. 

Validity  of  private  sale. — ^A  sale  of  bank- 
rupt's property  at  private  sale  by  trustee 
without  appraisal  and  without  the  order  of 
the  court,  and  which  has  not  been  approved 
by  the  court,  vests  no  title  in  the  buyer. 
Matter  of  Monsarrat  (D.  C.,  Hawaii),  25 
Am.  B.  R.  815. 

Sale  without  leave  of  bankruptcy  court. — 
Where  a  bankrupt  more  than  four  months 
prior  to  his  bankruptcy  executed  a  security 
deed^upon  lands  which  remained  in  his  pos- 
session through  tenants,  and  several  months 
after  the  appointment  of  the  trustee  in  bank- 
ruptcy the  holders  of  the  deed,  with  the 
knowledge  of  the  bankruptcy,  but  without 
notice  to  the  trustee  or  permission  from  tiie 
bankruptcy  court,  or  State  court,  duly  exer- 
cised the  power  of  sale  contained  in  the  deed 
and  offered  the  lands  at  public  sale,  purchas- 
ing them  themselves,  both  the  Bankruptcy 
Act  and  public  policy  require  that  such  sale 
should  be  set  aside,  although  the  holders  of 


the  deed  acted  in  good  faith.    Cohen  v.  XMixon 
&  Wright  (D.  C,  Ga.),  37  Am.  B.  R.  646. 

381.  Matter  of  Mitchell  (Ref.,  Mass.),  15 
Am.  B.  R.  735. 

382.  Confirmation  of  sale. — ^While  a  sale 
of  the  assets  of  a  bankrupt's  estate  at  pub- 
lic auction  is  subject  in  all  things  to  the 
confirmation  of  the  court,  that  confirmation 
must  depend  upon  the  sufficiency  of  the  no- 
tice, thfe  complying  with  all  the  necessary 
or  proper  requirements  in  holding  the  sale, 
honesty  and  fair  dealing  and  a  proper  treat- 
ment of  the  bidder  in  considering  his  ri^ht 
after  the  pronerty  is  knocked  down  to  him, 
which  generally  involves  merely  the  possibil- 
ity of  his  completing  the  purchase  and  of  the 
adequacv  of  his  bid.  In  re  Kronrot  (D.  C, 
X.  Y.) ,  25  Am.  B.  R.  738,  183  Fed.  653.  See 
also  Sturgiss  v.  Corbin  (C.  C.  A.,  4th  Cir.), 
15  Am.  B.  U.  643,  41  Fed.  1.  As  to  notice 
of  application  to  confirm,  see  in  re  Nevaia^ 
Utah  Mines  and  Smelters  Corporation  (D. 
(.,  N.  Y.),  28  Am.  B.  R.  409,  198  Fed.  497, 
affd.  (C.  C.  A.,  2d  Cir.),  29  Am.  B.  R.  754, 
202  Fed.  126.  If  the  property  has  increased 
greatly  in  price  since  the  sale  and  there 
was  only  one  bidder,  the  sale  should  not  be 
confirmed.  Matter  bf  Ohio  Copper  Mining 
Co.  (D.  C,  K.  Y.),  38  Am.  B.  R.  648,  237 
Fed.  490. 

383.  Matter  of  Burr  Mfg.  Co.    (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  708,  217  Fed.  16. 

384.  Matter   of    Capengri    (C.    C.    A.,   2d 
Cir.),  32  Am.  B.  R.  158,  210  Fed.  897. 
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entry,  and  cannot  be  treated  as  in  effect  on  the  day  of  the  sale.^^^  The  fact 
that  all  the  secured  and  most  of  the  unsecured  creditors  of  a  bankrupt  are 
satisfied  with  a  judicial  sale  of  the  assets  subject  to  incumbrances  affords 
some  indication  that  the  good  faith  of  the  trustee  ought  not  to  be  impugned. 
But  a  single  objecting  creditor,  if  actually  wronged  by  a  sale  of  the  assets, 
is  entitled  to  protection  by  the  court.^^^ 

c.  Sales  at  public  auction  or  by  priyate  sale  under  General  Order  ZVIII. — 

General  Order  XVIII  limits  the  discretion  of  the  district  and  the  referee 
courts.  Its  third  paragraph  applies  the  same  rules  to  perishable  property 
^s  were  stated  in  the  statute  under  the  former  law;^^  and  the  cases  then 
decided  are  thought  still  applicable ;  those  under  the  present  law  are  considered 
elsewhere.^^  Its  first  paragraph  compels  sales  at  public  auction,  unless  other- 
wise ordered  by  the  court^®  The  term  "perishable  property"  includes 
property  which  may  deteriorate  in  value  and  price  if  not  sold  at  a  certain 
time,  as  well  as  property  which  deteriorates  physically.**^  The  second  para- 
graph is  by  far  the  most  important.  In  seeming  to  dispense  with  notice  to 
creditors,  it  is  of  doubtful  validity,  yet,  as  a  way  out  of  many  an  awkward 
situation,  it  is  very  generally  availed  of  where  the  interests  of  creditors  will 
be  best  subserved  by  an  immediate  sale  at  a  specified  bid.  By  its  means, 
much  larger  prices  are  often  obtained  than  could  be  at  public  auction.  At 
the  same  time,  in  the  face  of  the  mandatory  prpvision  of  §  58-a  (4),  this 
rule  will  be  cautiously  applied,  and  only  where  the  moving  papers  show  clearly 
either  a  necessity  for  immediate  sale  or  a  fair  and  adequate  offer.^®^ 

d.  Sales  of  incumbered  property. —  (i)  In  genesal. —  Sales  free  of  incum- 
brances were  authorized  by  the  statute  of  1867.^®^  The  present  law  has  no 
such  provision.  This  has  cast  doubt  on  the  power  of  the  court  to  authorize 
such  a  sale.  The  cases  are  quite  uniform,  however,  in  declaring  that  such 
sales  can  be  authorized,  and  by  the  referee^®^  as  well  as  by  the  judge.^®^    But 


385.  Matter  of  Finks  (C.  C.  A.,  6th  Cir.), 
34  Am.  B.  R.  749,  224  Fed.  92. 

386.  Matter  of  Haywood  Wagon  Co.  (C. 
C.  A.,  2d  Cir.),  33  Am,  B.  R.  618,  219  Fed. 
655. 

387.  Act  of  1867,  §  25,  R.  S.,  §  6066. 

388.  See  discussion  under  Section  Fifty- 
eight  of  this  work. 

889.  Public  sale. — A  sale  of  bankrupt's 
assets  is  not  a  public  sale,  when  it  is  made 
at  a  meeting  advertised  by  a  notice  ad- 
dressed only  to  "  creditors,  stockholders  and 
other  parties  in  interest,"  wherein  the  meet- 
ing to  be  held  was  stated  to  be  a  meeting  of 
such  persons,  since  the  essential  feature  of 
a  public  sale  is  lacking,  viz.,  that  the  public 
be  invited  to  attend  and  bid.  In  re  Nevada- 
Utah  Mines  &  Smelters  Corporation  (C.  C. 
A.,  2d  Cir.),  29  Am.  B.  R.  764,  202  » ed. 
"•  6,  affg.  28  Am.  B.  R.  409,  .98   Fed.  497. 

390.  Matter  of  Pedlow  (C  C.  A.,  2d  Cir.), 
31  Am.  B.  R.  761,  209  Fed.  841. 

391.  Facts  justifying  sale  of  entire  plant. — 
Where  prior  to  adjudication,  a  sale  at  private 
sale  of  the  entire  plant  of  an  alleged  bank- 
rupt corporation,  a  bid  of  75  per  cent,  of  the 
appraised  value  having  been  received  there- 
for, but  one-tenth  in  amount  of  the  .stock- 
holders objecting  and  of  the  creditors  all  but 
one-twelfth   or   less   in   value  either   openly 


advocating  the  sale  or  by  silence,  acquiescing 
therein,  is  justifi^.  In  re  Peerless  Finish- 
ing Company  jD.  C,  N.  Y.),  2  Am.  B.  R. 
429,  199  Fed.  350. 

392.  Act  of  1867,  f  20,  R.  S.,  §  5075. 

393.  As  to  sale  fr^  of  liens  by  order  of 
referee,  see  In  re  Waterloo  Orgwx  Co.  (D. 
C,  N.  Y.),  9  Am.  B.  R.  427,  118  Fed.  904; 
Citizens'  Savings  Bank  v.  Paducah  (Ct.  of 
App.  Ky.),  32  Am.  B.  R.  51)8,  167  S.  W^ 
87^;  Shinn  v.  Kemp  &  Herbert  (Sup.  Ct., 
Wash.),  32  Am.  B.  R.  852,  131  Pac.  822. 

894.  In  re  Pittelkow  ( D.  C,  W^is. ) ,  1  Am. 
B.  R.  472,  92  Fed.  901;  In  re  Etheridge 
Furniture  Co.  (D.  C,  Ky.),  1  Am.  B.  R. 
112,  92  Fed.  329;  In  re  Worland  (D.  C, 
Iowa),  1  Am.  B.  R.  450,  92  Fed.  893;  In 
re  Sanborn  (D.  C,  Vt.),  3  Am.  B.  R.  54, 
96  Fed.  507;  In  re  Southern,  etc.,  Co.  v. 
Benbow  (D.  C,  N".  Car.).  3  Am.  B.  R.  9, 
96  Fed.  514;  Matter  of  New  England  Piano 
Co.  (C.  C.  A.,  Ist  Cir.),  9  Am  B.  R.  767, 
122  Fed.  937;  In  re  Keet  (D.  C,  Pa.),  11 
Am.  B.  R.  117,  128  Fed.  651;  In  re  Shoe  & 
Leather  Reporter  (C.  C.  A.,  1st  Cir.),  12 
Am.  B.  R.  248,  129  Fed.  588;  In  re  Prince 
&  Walter  (D.  C,  Pa.),  12  Am.  B.  R.  675, 
131  Fed.  546.  See  also  In  re  Barber  (D.  C, 
Minn.),  3  Am.  B.  R.  306,  97  Fed.  547;  In 
re  Utt    (C.  C.  A.,  7th  Cir.),  5  Am.  B.  R. 
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they  should  not  be  ordered  where  it  does  not  appear  that  they  will  be  to  the 
advantage  of  the  bankrupt's  estate,*^  as  where  there  is  no  equity  of  redemp- 
tion, or  a  State  court  has  already  been  invoked  to  foreclose  the  lien,'®®  or  the 
lien  of  a  conditional  sale  is  void  as  against  the  trustee  as  the  representative 
of  the  creditors.*®^  An  order  merely  directing  the  sale  of  property,  without 
mentioning  liens,  will  be  taken  as  a  sale  subject  to  any  Existing  liens.'*®  A 
sale  of  assets  may  be  directed  free  of  liens  without  regard  to  the  objections  of 
lienors,*^  provided  such  liens  are  amply  protected  by  being  transferred  to  the 
proceeds  of  the  sale.*^ 


383.  106  Fed.  754;  In  re  Keller  (D.  C, 
Iowa),  6  Am.  B.  R.  361,  109  Fed.  131.  See 
In  re  Wilka  (D.  C,  Iowa),  12  Am.  B.  R. 
727,  131  Fed.  1004,  where  it  was  held  that 
a  referee  may  order  personal  property  to  t>e 
sold  free  of  liens,  upon  notice  to  lienor., 
although  the  property,  and  a  creditor  hav- 
ing a  mortgage  thereon,  are  without  the 
territorial  jurisdiction  of  the  court;  In  re 
Zehner  (D.  C,  La.),  27  Am.  B.  R.  536,  193 
Fed.^  787;  In  re  Freedman  (D.  C,  Pa.),  31 
Am.  B.  R.  53;  Citizens*  Sav.  Bank  v.  Padu- 
cah  (Ky.  Ct.  of  App.),  32  Am.  B.  R.  508, 
167  S.  W.  870;  Matter  of  Havwood  Wagon 
Co.  (C.  C.  A.,  2d  Cir.),  33  Am.  B.  R.  618, 
219  Fed.  665;  Matter  of  Progressive  Wall 
Paper  Corp.  (D.  C,  N.  Y.),  35  Am.  B.  R. 
508,  222  Fed.  87;  Matter  of  West  (D.  C, 
Pa.),  37  Am.  B.  R.  421,  232  Fed.  903.  ttee 
Am.  Bank.  Dig.  §  602. 

396.  In  re  Styer  (D.  C,  Pa.),  3  Am.  B. 
R.  424,  98  Fed. '290;  In  re  Shaeflfer,  5  Am. 
B.  R.  248,  105  Fed.  352;  In  re  Goldsmith 
(D.  C,  Tex.),  9  Am.  B.  R.  419,  118  Fed. 
763;  In  re  Alden  (Ref..  Ohio),  16  Am.  B.  R, 
362;  In  re  Holmes  Lumber  Co.  (D.  C,  Ala.), 
26  Am.  B.  R.  119,  189  Fed.  178;  Matter  of 
Progressive  Wall  Paper  Corp.  (D.  C.  N.  Y.), 
36  Am.  B.  R.  508,  222  Fed.  875  Citizens' 
Sav.  'Bank  v.  Paducah  (Kv.  Ct.  of  App.), 
•32  Am.  B.  R.  508,  167  S.  W.  870. 

Free  of  lien  of  mortgage;  when  not  Justi- 
fied.—  Property  of  a  bankrupt,  incumbered 
by  mortgage  liens  given  in  good  faith  and 
duly  recorded  more  than  four  months  be- 
fore the  filing  of  the  petition  in  bankruptcy, 
which,  by  virtue  of  section  67-d  of  the  bank- 
ruptcy act,  are  not  affected  by  the  act, 
should  not  be  ordered  sold  free  of  such  liens 
unless  it  appears  that  such  liens  will  not 
be  affected  by  the  sale  and  that  the  bank- 
rupt estate  will  be  benefited  therebv.  In 
re  Foster  (D;  C.  Vt.),  25  Am.  B.  R.  96, 
181  Fed.  703;  Matter  of  Huggins  (C  C.  A., 
8th  Cir.),  24  Am.  B.  R.  715.   179  Fed.  490. 

When  sale  free  from  liens  not  ordered.-^ 
The  holder  and  legal  owner  of  bonds  secured 
by  a  mortgage  on  the  real  estate  and  ma- 
chinery of  a  bankrupt  corporation  should, 
if  such  obligations  are  legal,  be  permitted 
to  use  them  in  the  purchase  of  the  property 
at  a  sale  thereof;  and  where  it  appears  that 
the  holder  of  such  bonds  has  brought  suit 
in  a  State  court  to  foreclose  the  mortgage, 
wherein  the  ownership  and  validity  of  the 
bonds  and  mortgage  are  being  contested  by 


bankrupt's  trustee,  so  that  its  right  to  so 
use  them  depends  on  the  result  of  the  fore- 
closure suit,  and  it  further  appears  that  the 
mortgaged  property  will  not  bring  enough 
to  pay  the  bonds,  a  sale  of  such  property 
free  from  liens  will  not  bet>rdered.  In  re 
Fayetteville  Wagon- Wood  ft  Lumber  Co. 
(D.  C,  Ark.),  28  Am.  B.  R.  307,  197  Fed. 
180.  A  trustee  in  bankruptcy  may  be 
authorized  to  sell  mortgaged  property  of 
the  bankrupt  free  from  liens,  if  tnere  are 
reasonable  grounds  for  believing  that  more 
can  be  realised  from  such  sale  than  the 
amount  of  the  incumbrance.  In  re  Brown 
&  Company  (C.  C.  A.,  8th  Cir.),  28  Am.  B. 
R.  336,  196  Fed.  768. 

Consideration  of  estimate  of  appraisers  in 
determining  advisability  of  sale  of  encum- 
bered property. —  The  bankruptcy  court  may 
consider  the  sworn  eatimate  of  the  ap- 
praisers in  bankruptcy,  although  at  vari- 
ance with  the  opinions  of  value  given  by 
witnesses,  in  determining  whether  the  es- 
tate of  a  bankrupt  will  be  benefited  by  a 
sale  of  encumbered  property.  Clark  Hard- 
ware Co.  V.  Sauve  (C.  C.  A.,  8th  Cir.),  33 
Am.  B.  R.  674,  220  Fed.  102. 

396.  Compare  In  re  Gerdes  (D.  C,  Ohio), 
4  Am.  B.  R.  346,  102  Fed.  318. 

397.  Sale  free  from  lien  of  conditional  sale. 
Where  a  bankrupt,  while  in  the  possession 
of  certain  property  but  before  the  execution 
and  record  of  a  conditional  bill  of  sale  there- 
of, is  indebted  to  certain  creditors,  the  trus- 
tee in  bankruptcy  may  sell  the  property 
free  from  the  lien  of  the  conditional  sale, 
which  is  void  as  to  the  trustee  under  sec- 
tion 47-a  (2)  of  the  Bankruptcy  Act,  as 
amended  in  1910.  Matter  of  Thompson 
(Ref.,  K  J.),  37  Am.  B.  R.  434. 

398.  In  re  Platteville  Foundry  &  Machine 
Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291,  147 
Fed.    828. 

399.  But  see  Matter  of  Fite  (D.  C.  Pa.), 
31  Am.  B.  R.  308,  61  Pittsburg  ieg,  J. 
169,  holding  that  in  Pennsylvania  a  trustee 
in  bankruptcy  should  not  be  ordered  to  sell 
a  bankrupt's  real  property  so  as  to  divest 
or  in  any  way  affect  the  lien  of  a  first 
mortgage  without  the  consent  of  the  mort- 
gagee. 

400.  Matter  of  The  American  Architects' 
Tube  Co.  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R. 
651.  184  Fed.  694,  in  which  the  text  is 
quoted  with  approval;  Citizens'  Sav.  Bank 
V.  Paducah   (Ky.  Ct.  of  App.),  32  Am.  B.  R, 
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(2)  Sajles  fbee  of  dowbil — It  is  appropriate  tq  sell  the  bankrupt's  real 
estate  free  from  tbe  wife's  inchoate  right  of  dower,  if  she  consents,  in  which 
case  compensation  to  her  should  be  made  from  the  proceeds  of  the  sale.^^^ 
But  in  the  absence  of  such  consent,  a  sale  of  a  bankrupt's  property  under  an 
order  that  it  be  sold  free  and  discharged  of  liens,  does  not  free  the  real  prop- 
erty from  the  wife's  inchoate  right  of  dower.*^ 

(3)  Pboceeds  of  sale  subject  to  liens;  eights  of  lienobs  —  Thq 
effect  of  a  sale  free  of  incumbrances  is  to  vest  a  purchaser  with  good  title  and 
to  transfer  all  existing  liens  to  the  fund  derived  from  the  sale  to  which  a 
lien  holder  must  resort.*^  Provisions  should  be  made  for  the  protection  of 
the  rights  of  the  several  lien  creditors  in  the  fund  derived  from  the  sale,  and 
such  creditors  may  prosecute  their  claims  to  preference  against  such  fund, 
even  if  they  did  not  file  exceptions  to  the  return  of  gale.^^  Upon  the  con- 
firmation of  a  sale  of  a  bankrupt's  property  free  of  liens,  the  court  may  allow 
a  credit  to  the  purchaser,  if  the  bolder  of  a  valid  lien,  of  the  amount  that 


608,    167   S.   W.   870;    Matter   of   Dick   Co. 
(D.  C,  Pa.),  33  Am.  B.  R.  341,  62  Pitts- 
burg Leg.  J.  522. 

401.  Savage  v.  Savage  (C.  C.  A.,  4th 
Cir.),  15  Am.  B.  R.  699,  141  Fed.  346,  72 
C.  C.  A.,  494;  Matter  of  Acretelli  (D.  C, 
N.  Y.),  21  Am.  B.  R.  537,  I'lS  Fed.   121. 

la  Ohio,  where  a  trustee  in  bankruptcy 
sold  the  bankrupt's  real  property,  and  out 
of  the  proceeds  paid  a  purchase-money  mort- 
gage, tne  contingent  right  of  dower  of  the 
bankrupt's  wife  extends  merely  .to  the  sur- 
plus remaining  after  the  payment  of  such 
mortgage  indebtedness  and  not  to  the 
whole  proceeds,  as  against  the  husband's 
creditors,  except  such  mortgagee  and  his 
privies.  Matter  of  Hays  (C.  C.  A.,  6th 
Cir.),  24  Am.  B.  R.  669,  181  Fed.  674. 

Where  a  bankrupt,  a  resident  of  Ohio, 
before .  marriage,  executed  mortgages  upon 
his  real  estate  in  that  State,  and  judgment 
liens  were  secured  thereon  subsequent  to 
his  marriage,  and  the  property  is  after- 
wards sold  by  his  trustee  in  bankruptcy, 
his  wife  is  dowable  only  in  the  surplus  of 
the  proceeds  of  the  sale,  after  payment  of 
such  claims  as  preclude  her  right  to  dower 
therein.  In  re  Forbes  (Ref.,  Ohio),  7  Am. 
B.  R.  42. 

In  Pennsylvania  a  trustee  in  bankruptcy 
may  sell  the  real  estate  of  a  bankrupt  free 
from  his  wife's  dower,  and  thereby  divest 
her  of  such  right  without  her  consent.^ 
Matter  of  Freedman  (D.  C,  Pa.),  31  Am.  B. 
R.  63.  See  also  In  re  Codori  (D.  C,  Pa.), 
30  Am.  B.  R.  43,  207  Fed.  784;  Matter  of 
Strauch  (D.  C,  Pa.),  31  Am.  B.  *  R.  36, 
208  Fed.  892. 

402.  Matter  of  Chotiner  (D.  C,  Pa.),  32 
Am.  B.  R.  760,  216  Fed.  916. 

403.  Shinn  v.  Kemp  &  Herbert  (Sup.  Ct., 
Wash.),  32  Am.  B.  R.  862,  131  Pac.  822. 

Substitute  for  property  sold. — ^A  fund  de- 
rived from  the  sale  of  property  free  of  liens 
will  stand  as  a  substitute  for  the  property 
sold,  and  will  be  held  by  the  trustee  in 
bankruptcy  for  the  benefit  of  those  holding 
hona  fiae  claims  and  liens  to  the  extent  of 


their  respective  interests.  Matter  of  Na- 
tional Boat  &  Engine  Co.  (D.  C,  Maine), 
83  Am.  B.  R.  164,  216  Fed.  208. 

404.  In  re  Benz  (D.  C,  Pa.),  33  Am.  B. 
R.  367,  62  Pittsburgh  Leg.  J.  629;  Matter 
of  National  Boat  &  Engine  Co.  (D.  C, 
Maine),  33  Am.  B.  R.  154,  216  Fed.  208, 
citing  Collier  on  Bankruptcy  (9th  ed.), 
1034;  Matter  of  Schou  (D.  C,  Conn.),  32 
Am.  B.  R.  494,  213  Fed.  614;  Carroll  & 
Bro.  Co.  V.  Young  (C.  C.  A.,  3d  Cir.),  9 
Am.  B.  R.  643,  119  Fed.  676.  Compare 
Chauncey  v.  Dyke  Bros.  (C.  C.  A.,  8th  Cir.), 
9  Am.  B.  R.  444,  119  Fed.  1;  In  re  Gold- 
smith (D.  C,  Tex.),  9  Am.  B.  R.  419,  118 
Fed.  763;  In  re  Shoe  &  I>eather  Reporter 
(C.  C.  A.,  Ist  Cir.),  12  Am.  B.  R.  248,  129 
Fed.  588;  In  re  Prince  &  Walter  (D.  C, 
Minn.),  12  Am.  B.  R.  675,  131  Fed.  546; 
In  re  Saxton  Furnace  Co.  (D.  C,  Pa.),  14 
Am.  B.  R.  483,  136  Fed.  697;  In  re  Forse 
&  Rioseboom  (D.  C,  N.  Y.),  25  Am.  B.  R. 
134,  182  Fed.  212.  As  to  right  of  judgment 
creditor,  whose  judgment  is  unaffected  by  the 
bankruptcy,  to  nave  his  lien  satisfied  out  of 
the  proceeds  of  the  sale,  see  In  re  Vastbinder 
(D.  C,  Pa.),  13  Am.  B.  R.  148,  132  Fed. 
718. 

Bankrupt's  remainder  interest  in  real  prop- 
erty.— ^A  court  of  bankruptcy  has  power,  by 
virtue  of  section  2  of  the  bankruptcy  act,  to 
sell  a  bankrupt's  remainder*  interest  in  real 
estate  and  pay  off  a  jud&rment  or  mortgage 
lien  on  said  interest,  if  the  proceeds  be  suf- 
ficient for  that  purpose,  so  as  to  preserve 
the  equity  in  the  property  for  the  benefit  of 
general  creditors,  but  the  lien  and  all  rights 
accruing  therefrom  must  be  respected  by  the 
court.  In  re  Arden  (D.  C,  N.  Y.),  26  Am. 
B.  R.  684,  188  Fed.  475..  ' 

Exercise  of  equity  power  to  protect  lien 
holders. —  In  the  case  of  McKay  v.  Hamill 
(C.  C.  A.,  3d  Cir.),  26  Am.  B.  R.  164,  185 
Fed.  11,  the  court  said:  "Undoubtedly,  the 
general  rule  is  that  the  property  of  the  bank- 
rupt is  taken  by  the  trustee  in  the  situation 
in  which  it  was  held  by  the  bankrupt,  and 
that  any  disposition  of  said  property  made 
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otherwise  would  accrue  to  him  by  reason  of  his  lien.*^  "Where  a  trustee  sells 
mortgaged  property  of  the  bankrupt  free  of  the  mortgage,  and  the  proceeds 
thereof  are  sufficient  for  that  purpose,  the  mortgagee  is  entitled  to  the  pay- 
ment of  the  interest  upon  his  mortgage  debt  as  well  as  the  principal,  out  of 
the  proceeds  in  accordance  with  the  terms  of  the  note  and  mortgage.*^  The 
proceeds  stand  in  place  of  the  property  mortgaged,  and  the  mortgagee  is 
entitled  to  distribution  in  full,  without  deduction  of  expenses  of  the  sale  or 
of  administration  of  the  bankrupt  estate.'*^ 

(4)  Payment  op  taxes. —  Where  the  trustee  is  directed  to  sell  real  prop- 
erty free  from  incumbrances,  taxes  which  became  a  lien  subsequent  to  'the 
order  directing  the  sale  may  not  be  paid  out  of  the  proceeds  of  the  sale;^** 
but  accrued  taxes  due  when  the  sale  takes  place  are  liens  and  transferred  by 
the  sale  to  the  proceeds  thereof.*®^  If  taxes  are  liens  against  the  property, 
perfected  by  authoritative  levy,  at  the  time  of  the  sale,  the  property  must 
be  sold  subject  to  such  taxes,  unless  divested  by  order  of  the  court,  in  which 
case  the  taxes  should  be  paid  out  of  the  proceeds  of  the  sale.**^ 

(5)  Payment  of  expenses  of  sale. —  The  sale  of  incumbered  property 
is  for  the  benefit  of  the  estate  and  the  general  creditors  interested  therein. 
The  lien  creditor  is  not  usually  benefited  by  the  sale.  It  is  therefore  equitable 
to  charge  the  expenses  of  the  sale  to  the  estate  and  not  to  the  proceeds  of  the 
sale.*^^    Where,  however,  the  sale  was  had  at  the  instance  of  the  lien  creditors, 


by  the  trustee  must  be  made  with  reference 
to  the  superior  rights  of  lien  holders  when 
legally  ascertained.  But  the  court  of  bank- 
ruptcy, in  the  exercise  of  its  equitable  pow- 
ers, in  selling  and  4i8posing  of  the  proceeds 
of  the  bankrupt's  estate,  will  take  care  of 
and  protect  the  legal  and  equitable  interests 
of  third  parties  attaching  thereto.  It  is 
true,  that  ordinarily  a  sale  made  without 
any  specific  reference  to  liens  on  tKe  prop- 
erty to  be  sold  will  be  considered  a  sale 
subject  to  such  liens.  So  a  direction  to  sell 
free  from  specific  liens  will  be  considered  or- 
dinarily subject  to  a  superior  lien  not  men- 
tioned. But  it  does  not  follow  that  in  case 
of  a  direction  to  sell  free  from  first  or 
superior  liens,  without  mentioning  inferior 
liens,  the  latter  would  not  be  also  protected 
in  accordance  with  the  ordinary  rule  govern- 
ing judicial  sales.  No  instance  of  such  a 
direction  has  been  brought  to  our  attention, 
and  it  would  seem  that  the  result  of  such  a 
sale  must  depend  upon  the  circumstances  of 
the  case,  the  mtehtiou  of  the  parties,  and  the 
equities  arising  therefrom."   . 

Claim  by  lienor  for  deficiency;  estoppel. — 
The  failure  of  a  mortgage  creditor  to  respond 
to  a  referee's  order  to  show  cause  why  the 
property  of  the  bankrupt  should  not  be  sold 
free,  clear,  and  discharged  of  all  encum- 
brances thereon,  does  not  e^top  him  from 
making  a  claim  for  deficiency,  which  had  only 
a  potential  existence  at  the  date  of  said 
order.  Matter  of  MoAusland  (D.  C,  N.  J.), 
37  Am.  B.  R.  .519,  235  Fed.  173. 

405.  Clark  Hardware  Co.  v.  Sauve  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  674,  220  Fed. 
102. 

406.  Coder  v.  Arts  (C.  C.  A.,  8th  Cir.), 
18  Am.  B.  R.  513,  152  Fed.  943,  modpr.  16  Am. 


B.  R.  583,  145  Fed.  202,  affd.  213  U.  S.  223, 
22  Am.  B.  R.  1,  53  L.  Ed.  772,  29  Sup.  Ct. 
436;  In  re  Stevens   (D.  C,  Oreg.),  23  Am. 

B.  R.  239,  173  Fed.  842;   In  re  Allert    (D. 

C,  N.  Y.),  23  Am.  B.  R.  101,  173  Fed.  691. 

407.  In  re  Clark  Coal  &  Coke  Co.  (D.  C, 
Pa.),  23  Am.  B.  R.  273,  173  Fed.  658;  In  re 
Brown  &  Co.  (C.  C.  A.,  8th  Cir.),  28  Am. 
B.  R.  336,  196  Fed,  768. 

Payment  of  commission  of  trustee  and 
referee  out  of  proceeds. —  Where  a  bankrupt 
owns  property  which  was  subject  to  a 'mort- 
gage securing  a  note  for  $1,640,  the  validity 
of  which  was  unquestioned  and  the  property 
was  sold  by  the  trustee  free  of  the  mortgage, 
the  mortgagee,  who  purchased  the  incumbered 
property  at  such  sale  for  $1,500,  was  entitled 
to  nave  the  purchase  price  credited  on  his 
allowed  claim  without  deduction  for  the  com- 
missions of  the  trustee  and  referee,  there 
being  a  general  estate  of  the  bankrupt  out 
of  which  the  commissions  could  be  paid. 
Matter  of  Huggins  (C.  C.  A.,  8th  Cir.),  24 
Am.  B.  R.  715,  179  Fed.  490;  In  re  Howard 
•(D.  C,  N.  Y.),  31  Am.  B.  R.  251,  207  Fed. 
402. 

408.  In  re  Crowell  (D.  C,  Mass.),  29  Am. 

B.  R.  3Q8,  199  Fed.  659. 

409.  Matter  of  New  York  and  Philadelphia 
Package  Co,  (D.  C,  N.  J.),  35  Am.  B.  R. 
94,  225  Fed.  219. 

410.  Matter  of  Reading  Hat  Mfg.  Co.  (D. 

C,  Pa. ) ,  34  Am.  B.  R.  884,  224  Fed.  786. 

.  411.  In  re  Vulcan  Foundry  &  Machine  Co. 
(C.  C.  A.,  3d  Cir.),  24  Am.  B.  R.  825.  180 
Fed.  671;  Matter  of  Elmore  Cotton  Mills, 
(D.  C.,  Ala.),  33  Am.  B.  R.  426,  217  Fed. 
808. 

Sale  where  trustee  had  no  equity. —  Where 
a  trustee  sold  property  free  from  liens,  in 
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who  invoked  the  aid  of  the  bankruptcy  court  to  secure  a  aale  of  the  incum- 
bered property  without  the  expense  and  delay  of  foreclosure  proceedings,  the 
costs  of  the  sale  may  be  charged  against  the  proceeds.^^^  Where  a  sale  is  had 
free  from?  incumbrances,,  and  the  appraisal  of  the  property  and  the  proceeds 
of  the  saie  were  less  than  the  amount  of  the  incumbrances,  it  will  nevertheless 
be  assumed  on  petition  to  revise  that  the  court  in  ordering  the  sale  expected 
some  .benefit  to  accrue  to  the  estate.^^^ 

(6)      DbTBBMINATION    of    validity,    PEIOBITIES    OB   AMOUNTS    OF    LIET^S. 

A  court  of  'bankruptcy  has  jurisdiction  -to  order  a  sale  of  the  property  of  a 
bankrupt  upon  which  a  lien  is  asserted,  without  first  determining  either  the 
validity  or  amount  of  the  lien,*^*  and  where  the  petition  to  sell  does  not  attack 
the  validity  of  a  mortgage,  and  the  mortgagee  has  no  notice  that  such  an 
attack  would  be  made^  the  referee  has  no  authority,  in  the  proceedings  for 
the  sale,  to  declare  the  mortgage  invalid.^^*^  The  property  being  sold  free  of 
all  liens,  the  court  having  lawful  custody  of  -the  property  to  which  liens 
attached -may  determine  the  relative  priorities  of  conflicting  claims  -to  the  fund 
realized  from  the  sale.*^®     The  trustee  should  appear  and  protect  the  rights 


which  he  had  na  equity,  i;tithout  the  coiuient 
of  the  lien  holder,  and  the  proceeds  of  the 
Bale  fell  far  short  of  the  amount  of  the  lien, 
there  is  prima  facie  evidence  that  there 
should  have  been  no  eale  by  the  trustee,  and 
the  commissions  for  services  upon  such  sale 
of  the  referee  and  trustee  should  be  paid  out 
of  the  estate  and  not  out  of  the  proceeds 
of  the  sale.  In  re  Holmea  Lumber  Co.  ( D. 
C,  Ata.),  26  Am.  B.  R.  119,  189  Fed.  178; 
In  re  "Howard  (D.  C,  N.  Y.),  81  Am.  B. 
R.  251,  '"07  Fed.  402;  Matter  of  New  York 
and  Philadelphia  Package  Co.  (D.  C,  N.  J.), 
85  Am.  B.  R.  94,  225  Fed.  219. 

418.  In  re  Chambersburg  Mfg.  Co.   (I>.  C, 
Pa.),  26  Am.  B.  R.  107,  190  Fed.  411;  In  re 
Barber    (D.   C,   Minn.),  3   Am.  B.   R.   306,* 
97  Fed.  647;   Matter  of  Mais    (Ref.,  Ky.), 
18  Am.  B.  R.  104. 

Implied  consent  to  pajnnent  of  expensed 
out  of  proceeds. —  Where  creditors  having 
lien9  upon  the  real  estate  of  a  bankrupt 
have  received  notice  of  an  application  for 
an  order  to  sell  such  ^real  estate  free  from 
liens  but  make  no  objection  thereto  and  per- 
mit the  referee  to  go  on  with  the  execution 
of  the  order  and  the  distribution  of  the 
proceeds  of  such  sale,  they  will  be  deemed 
to  have  consented  by  "necessary  implica- 
tion "  to  all  that  .was  done,  and  cannot  there- 
after object  to  allowances,  made  for  expenses 
incurred  in  the  administration  of  the  estate, 
because  payable  out  of  the  funds  derived 
from  the  sale.  In  re  Torchia  (C.  C.  A.,  3d 
Cir.),  26  Am.  B.  R.  579,  188  Fed.  207,  revg. 
26  Am.  B.  R.  188,  185  Fed.  576;  Matter  of 
Elmore  Cotton  Mills  (D.  C,  Ala.),  33  Am. 
B.  R.  426,  217  Fea.  808. 

Where  lienors  become  the  purchasers  of  a 
bankrupt's  property  discharged  of  liens,  it 
will  be  presumed  that  they  intended  that 
reasonable  and  necessary  costs  incurred  in 
the  sale  should  be  paid  out  of  the  proceeds 
realized,  even  though  their  liens  be  postponed 
thej^eby;    but  costs   incurred  by   a  receiver 


should*  be  disallowed,  in  the  absence  of  good 
reason  why  the  lienors  should  bear  the  same. 
Matter  of  West  ( D.  C,  Pa. ) ,  37  Am.  B.  R. 
421,  232  Fed.  903. 

413.  In  re  Throckmorton  (C.  C.  A.,  6th 
Cir.),  28  Am.  B.  R.  487,  196  Fed!  656. 

414.  In  re  Littlefleld  (C.  C.  A.,  1st  Cir.), 
19  Am.  B.  R.  18,  155  Fed.  838. 

415.  Matter  of  Martin  (C.  C.  A.,  3d  Cir.), 
32  Am.  B.  R.  29,  210  Fed.  620. 

416.  Chauncey  v.  Dyke  Bros.  (C.  C.  A., 
8th  Cir.),  9  Am.  B.  R.  444,  119  Fed.  1;  In 
re  Goldsmith  (D.  C,  N.  Y.),  21  Ahl  B.  R. 
845,  168  Fed.  779 ;  Matter  of  National  Boat 
&  Engine  Co.  (D.  C,  Maine),  33  Am.  B.  R. 
154,  216  Fed.  208. 

Bids  on  property  as  evidence  of  value. — 
Where  the  amount  of  bids  for  property  sold 
free  from?  liens  is  the  only  direct  evidence 
of  value,  the  referee  may  rely  thereon  in 
distributing  the  •proceeds  among  the  lienors. 
Matter  of  Benz  (C.  C.  A.,  3d  Cir.),  33  Am. 
B.  R.  363,  218  Fed.  60. 

Enforcement  of  liens  originating  prior  to 
bankruptcy. —  Bankruptcy  courts  are  invested 
with  power  to  adjust  an*  ultimately  to  allow 
and  enforce  liens,  originating  prior  to  bank- 
ruptcy  and  presented  within  the  proving 
perioci,  according  to  their  merits  and  at  any 
time  before  but  not  after  the  estates  have 
been  closed.  Courtnev  v.  Fidelitv  Trust  Co. 
(C.  C.  A.,  6th  dr.),  33  Am.  B.  'R.  400,  219 
Fed.  57. 

Rights  of  lienors  after  sale  of  assets  as  an 
entirety. —  Where  creditors  claim  liens  on 
separate  portions  of  a  bankrupt's  property 
and  the  property,  against  their  objection,  is 
sold  as  an  entirety,  they  are  entitled  to  show 
what  portion  of  the  purchase  price  represents 
^he  value  of  the  property  on  which  they  had 
their  respective  liens.  Matter  of  Benz  (D.  C, 
Pa.).  33  Am.  B.  R.  114,  62  Pittsburgh  L^. 
J.  305. 

Effect  of  approval  of  court. — A  bankruptcy 
court,  by  approving  a  trustee's  sale  of  claims 
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of  the  estate  in  proceedings  for  the  distribution  of  the  fund  derived  from 
such  sale.*^''  There  was  doubt  as  to  the  jurisdiction  of  the  court,  prior  to 
the  amendatory  act  of  1^03,  to  determine  the  validity  or  priority  of  a  lien.*^ 

(7)  Sauss  subject  to  incumbbances. —  Sales  can,  of  course,  be  made  suh* 
ject  to  incumbrances,  and  the  purchaser  then  takes  the  property  charged  there- 
with.*"^ The  practice  is  not  different  from  that  on  sales  of  unincumbered 
property,  and  is  sometimes  regulated  by  local  rules.  If  the  order  of  sale 
contains  no  special  direction  as  to  incumbrances,  the  purchaser  under  the  rule 
of  caveai  emptor  acquires  only  the  rights  of  ihe  bankrupt  iu  the  property, 
and  the  rights  of  those  claiming  an  adverse  interest  therein  are  not  affected.*^ 
Unless  it  is  directed  that  the  property  be  sold  divested  of  liens,  the  purchaser 
takes  title  subject  to  all  existing  liens,  and  must  pay  such  liens  or  otherwise 
arrange  with  the  lien  creditors  in  order  to  retain  the  property.*^* 

(8)  Pbactice  on  sales  op  ingumbebbd  propeety, —  Equity  requires  that 
the  order  should  provide  that  the  notice  to  the  lienors  be  ample,  and  personal 
rather  than  by  mail,*^  and  that  a  lienor,  if  the  purchaser  at  the  sale,  may 
give  a  receipt  to  the  amount  of  his  lien  in  lieu  of  cash.  It  is  proper  for  the 
court  to  bring  in  a  creditor  claiming  a  lien  on  the  property  by  a  rule  to  show 
cause.***  It  has  been  held  that  where  real  property  of  the  bankrupt  is 
sold  under  a  mortgage  foreclosure  in  a  State  court,  such  court  has  jurisdic- 
tion to  appoint  an  auditor  to  distribute  the  fund  realized  upon  the  sale.*^ 

e.  Sesale;  when  g^ranted. — After  the  confirmation  of  a  judicial  sale  neither 
mere  inadequacy  of  price,  nor  offers  of  better  prices,  nor  anything  but  fraud, 
accident,  mistake  or  some  other  cause  for  which  equity  would  void  a  like 
sale  between  private  parties  will  warrant  a  court  in  avoiding  the  confirmation 
of  a  sale  between  private  parties  will  warrant  a  court  in  avoiding  the  con- 
firmation of  the  sale,  or  in  opening  the  latter  and  receiving  subsequent  bids.*^ 
However  where  the  inadequacy  is  so  great  as  in  itself  to  raise  a  presumption 


belonging  to  the  bankrupt,  does  not  thereby 
warrant  the  priority  of  the  claims  over  ad- 
verse claims  so  as  to  make  it  judicial  bad 
faith  for  the  same  court  to  afterwards,  in 
another  case,  decide  against  the  priority  of 
the  claims.  Taylor  v.  Kiroinerle  (C.  C.  A., 
6th  Cir.) ,  37  Am.  B.  R.  34,  232  Fed.  134. 

417.  Matter  of  National  Boat  &  Engine  Co. 
(D.  C,  Maine),  33  Am.  B.  R,  164,  216  Fed. 
208. 

418.  Compare  In  re  San  Gabriel,  etc.,  Co. 
(C.  C.  A.,  9th  Cir.),  7  Am.  B.  R.  206,  111 
Fed.  892.    On  reconsideration  of  s.  c,  4  Am. 

B.  R.  197,  102  Fed.  310;  In  re  Muhlhauser 
(C.  C.  A.,  6th  Cir.),  10  Am.  B.  R.  236,  121 
Fed.  669.    And  see  also  in  §§  11  and  23,  anU. 

419.  lo  re  Gerry  (D.  C,  Pa.),  7  Am.  B. 
R.  459,  112  Fed.  507,  595. 

420.  In  re  Muhlhauser  Co.  (C.  C.  A.,  6th 
Cir.),  10  Am.  B.  R.  236,  121  Fed.  669;  In 
re  Platteville  F.  &  M.  Co.  (D.  C,  Wis.), 
17  Am.  B.  R.  291,  147  Fed.  828;  Citizens' 
Savings  Bank  v.  Paducah  (Ky.  Ct.  of  App.), 
32  Am.  B.  R.  508,  167  S.  W.  870. 

421.  Matter  of  Reading  Hat  Mfg.  Co.   (D. 

C,  Pa.),  34  Am.  B.  R.  884,  224  Fed.  786. 

422.  Ray  v.  Norseworthv,  90  U.  S.  128, 
23  L.  Ed.  116;  In  re  Taliafero,  Fed.  Cas. 
13,736;  In  re  Drewry,  Fed.  Cas.  4,081.  The 
record  should  disclose  affirmatively  that  every 


creditor  whose  lien  will  be  discharged  by  the 
%ale  has  received  due  notice  of  the  application 
for  an  order  of  sale.  In  re  Saxton  Furnace 
Co.  (D.  C,  Pa.),  14  Am.  B.  R.  483,  136  Fed. 
697. 

Notice. —  It  seems  to  be  settled  that  notice 
to  the  lien  creditors  of  the  application  for 
sale  must  not  only  be  given,  but  the  record 
must  disclose  affirmatively  that  every  cred- 
itor whose  lien  will  be  discharged  by  the 
sale  has  received  due  notice  of  the  applica- 
tion. In  re  Platteville  Foundry  &  Machine 
C^.  (D.  C,  Wis.),  17  Am.  B.  R.  291.  147 
Fed.  828. 

Necessity  of  notice  where  sale  anbject  to 
liens.— ^  Where  a  bankrupt's  property  is  sold 
subject  to  any  liens  which  may  be  on  the 
property,  mortgagees  are  not  entitled  to  have 
the  sale  vacated  becaune  they  were  not  given 
notice  of  the  sale  or  its  confirmation^  or  be- 
cause the  order  of  sale  was  not  correct  in 
form.  Matter  of  Burr  Mfg.  Co.  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  708,  217  Fed.  16. 

423.  Matter  of  American  Architects'  Tube 
Co.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  R.  661, 
184  Fed.  694. 

424.  Fiirth  ▼.  6tahl,  10  Am.  B.  R.  442, 
205  Pa.  St.  439. 

425.  Matter  of  Burr  Mfg.  Co.  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  708,  217  Fed.  Ift. 
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of  fraud  or  to  shock  the  conscience  of  the  court  the  sale  may  be  set  aeide.*^® 
Where  a  trustee  himself  is  a  purchaser,  and  the  land  subsequent  to  the  sale 
increases  in  value,  the  sale  should  be  set  aside  and  resold,  compensation  to 
be  made  to  the  trustee  for  the  price  paid  by  hihi  for  the  land  and  for  the  cost 
of  improvements  made  thereon.*^  A  sale  of  property  may  be  set  aside  where  it 
appears  that  there  Were  irregularities  which  prejudiced  the  rights  of  interested 
parties.*^  A  sale  which  has  been  confirmed,  the  purchaser  having  been  per- 
mitted to  take  possession  of  the  goods  and  sell  part  of  them,  should  not  be 
summarily  set  aside,  for  inadequacy  or  alleged  collusion;  the  creditors  remedy 
in  such  case,  if  any,  is  by  suit  against  the  purchaser  and  the  guilty  parties 
for  an  accounting. 

VU.  XHANSFER   OF   XSUSXSE'S   TITLE   TO   PURCHASER. 

Subsection  c,  relative  to  the  transfer  of  title  to  the  purchaser,  is  expressive 
of  the  law.  On  the  report  of  sale  being  confirmed,  an  order  is  usually 
entered  directing  the  trustee  to  make  the  transfer  on  receipt  of  the  con- 
sideration. The  instrument  of  transfer  should  always  recite  what  interest, 
as,  for  instance,  the  bankrupt's  or  the  tatter's  free  of  liens,  is  transferred, 
and  as  to  covenants,  should  be  adapted  to  the  forms  used  by  the  assignee  or 
receivers  under  State  laws.*'^  Where  a  business  corporation  has  been  adjudged 
a  bankrupt  and  its  assets,  including  its  goodwill  and  corporate  name,  has 
been  sold  by  order  of  the  court,  the  purchaser  will  be  protected  in  the  owner- 
ship of  the  property  purchased,  and  the  former  bankrupt  will  not  be  permitted 
by  using  the  old  corporation  name  to  interfere  with  the  good  will  of  the 
business.**^  A  sale  by  a  trustee  under  order  of  the  court,  of  a  note  payable  to 
the  bankrupt,  passes  the  legal  title  to  the  purchaser,  who  may  sue  thereon  with 
all  the  right  the  trustee  had.*^^ 

Vm.  TITLE  OF  TRUSTEE  WHERE  COMPOSITION  IS  SET  ASIDE,  DISCHA.RGED  OR 

REVOKED;  EFFECT  OF  CONFIRMATION. 

a.  Setting  aside  discha^^g  or  revoking  oompoflition. —  Subsection  d,  relative 
to  vesting  title  of  bankrupt's  property  in  the  trustee  upon  a  composition  being 


426.  Matter  of  Burr  Mfg.  Co.  (C.  C.  A., 
2d  Cir.),  32  Am.  B.  R.  708,  217  Fed.  16; 
In  re  Shapiro  (D.  C,  Pa.),  19  Am.  B.  R. 
125,  154  Fed.  673,  holding  that  where  $3,400 
has  been  realized  upcm  the  sale  of  a  stock 
of  goods  appraised  at  $5,000,  an  offer  to 
pay  $3,800  is  not  enough  to  warrant  setting 
aside  the  sale  and  ordering  a  resale.  As  to 
the  construction  of  an  order  of  resale,  see 
In  re  Wvlie  ( C.  C.  A.,  3d  Cir. ) ,  18  Am.  B. 
R.  503,  153  Fed.  281,  affg.  17  Am.  B.  R.  404, 
148  Fed.  907. 

Refusal  of  bid;  right  to  resale. — A  bidder 
at  a  public  «ale  of  bankrupt's  real  estate  who, 
upon  being  told  that  his  bid  in  a  representa- 
tive capacity  would  not  be  accepted,  an- 
nounces that  he  will  thereafter  bid  for  him- 
self upon  his  own  resFponsibility,  is  entitled 
to  have  a  bid  made  m  his  own  behalf  ac- 
cepted; and  where  the  trustee  directs  the 
bidding  to  be  closed  upon  the  receipt  of  the 
bid  of  a  third  person,  after  the  •efusal  of 
a  bid  made  by  such  Mdder  in  his  own  behalf, 
which  is  twenty-five  dollars  higher  than  the 
bid  of  such  third  person,  the  referee  has  no 
right  to  impose  as  a  condition  precedent  to 


reopening  the  bidding  that  such  bidder  make 
an  "  upset  bid  "  greater  by  three  thousand 
dollars  than  the  amount  at  which  the  bid- 
ding was  closed,  but  a  resale  should  be  or- 
dered, starting  the  bidding  at  the  amount  of 
the  rejected  bid.  Coal  City  House  Furnish- 
ing Co.  V.  Hogue  (C.  C.  A.,  4th  Cir.).  28 
Ana.  B.  R.  258,  197  Fed.  1 ;  Matter  of  Ohio 
Copper  Mining  Co.  (D.  C,  N.  Y.),  38  Am. 
B.  R.  548,  237  Fed.  490. 

487.  In  re  Hawley  (D.  C,  Iowa),  9  Am. 
B.  R.  61,  117  Fed.  364. 

4S8.  Matter  of  Burr  Mfg.  Co.  (D.  C,  N. 
Y.),  32  Am.  B.  R.  686,  209  Fed.  138. 

489.  In  re  Knosher  &  Co.  (C.  C.  A.,  9th 
Cir.),  28  Am.  B.  R.  747,  197  Fed.  136. 

480.  Section  15,  act  of  1841,  reouired  the 
insertion' in  the  deed  of  a  copy  of  the  ad'judi- 
cation  and  order  appointing  trustee.  The 
dates  of  these  steps  in  the  proceedings 
should  be  inserted  now.  Compare  also  section 
47-c,  added  bv  the  amendatorv  act  of  1903. 

431.  Myers  Co.  v.  Tuttle  '(C.  C,  N.  Y.), 
26  Am.  B.  R.  641,  188  Fed.  532. 

438.  Bailey  v.  Anderson  (Ga.  Sup.  Ct.), 
32  Am.  B.  R.  863,  82  S.  E.  290. 
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set  aside  or  a  discharge  being  revoked,  has  been  considered  in  appropriate 
places,  ante.  It  constitutes  the  single  exception  to  the  American  doctrine 
that  the  cleavage  day  as  to  a  bankrupt's  property  shall  be  the  day  the  petition 
is  filed  by  or  against  him.  When  a  composition  is  set  aside  or  a  discharge 
revoked,  property  of  the  bankrupt  which  would  otherwise  be  *'  after-acquired," 
vests  in  the  trustee  as  of  the  date  of  the  decree  so  setting  aside  or  revoking. 
Thus  far  there  are  no  cases  construing  this  subsection."*^ 

b.  Eifect  of  confirmation  of  oomposition.— Subsection  /  of  this  section  declares 
that  "  upon  the.  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title 
to  his  property  shall  thereupon  revest  in  him."  *"  The  result  of  the  confirma- 
tion is  to  take  the  estate  out  of  the  jurisdiction  of  the  bankruptcy  court  And 
restore  it  to  the  bankrupt.*^ 

IX.  XHANSFERS  FRAUDULENT  UNDER  STATE  LAWS  MAT  BE 

AVOIDED  BY  TRUSTEE. 

.  a.  In  general. —  Subsection  e,  relative  to  the  powers  of  the  trustee  in  respect 
to  fraudulent  transfers,  has  been  referred  to  elsewhere.'*^  It  is  the  corollary 
of  §  67-b,  and  means  simply  that  if  a  creditor  could  have  avoided  any  transfer 
(not  merely  a  lien)  under  the  laws  of  the  State,  the  trustee  can  do  the  same,^^ 
and  it  is  immaterial  that  the  creditors  of  the  bankrupt  were  not  in  a  position 
to  attack  the  transfer.*^®  The  trustee  is  subrogated  to  the  rights  of  creditors, 
and  may  sue  to  avoid  any  conveyance,  which  a  creditor  could  have  avoided, 
although  made  more  than  four  months  prior  to  the  adjudication  of  bank- 
ruptcy.*^   Such  trustee  may  proceed  for  such  purpose  by  bill  in  equity,  and 


433.  See  discussion  under  Sections  Thir- 
teen and  Fifteen  of  this  work.   , 

434.  See  Bankr.  Act,  §  21 -g,  ante,  as  to 
evidence  of  order  of  confirmation,  and  the 
recording  thereof. 

436.  Matter  of  Hollins  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  168,  229  Fed.  349. 

Effect  of  confirmation.-^  Upon  the  confir- 
mation of  a  composition  the  title  of  a  bank- 
rupt to  his  property  "  shall  thereupon  revest 
in  him,"  and  his  receiver  has  no  right  there- 
after to  receive  any  property  as  the  property 
of  the  bankrupt,  and,  hence,  a  bank  has  no 
right  to  turn  over  stocks,  bonds  or  other 
property  which  the  bankrupt  had  pledged 
with  it  prior  to  bankruptcy,  and  the  baiik- 
ruptcy  court  is  without  jurisdiction  to  pass 
upon  claims  made  by  third  parties  to  such 
property  turned  over  to  the  receiver.  Mat- 
ter of  Hollins  (C.  C.  A.,  2d  Cir.),  38  Am. 
B.  R.  432,  238  Fed.  787. 

436.  See  discussion  under  Sections  Sixty 
and  Sixty-seven  of  this  work.  Compare  also 
in  this  'section,  subtitle  *' Property  Fraud- 
ulently Transferred" 

437.  Mueller  v.  Bruss,  8  Am.  B.  R.  442, 
112  Wis.  406;  McMahon  v.  Pithan  (Iowa 
Sup.  a.),  33  Am.  B.  R.  125,  147  N.  W.  920. 

A  trustee  on  behalf  of  creditors,  may  attack 
bills  of  sale  or  trust  agreements  wfiich  are 
void  as  to  the  bankrupt's  creditors  because 
they  have  not  been  filed,  and  because  posses- 
sion of  the  property  has  not  been  changed. 
Matter  of  Oerstman  and  Bandman  (C  C.  A., 
2d  Cir.),  19  Am.  B.  R.  146,  157  Fed.  550. 
In  Manning  v.  Evans  (D.  C,  N.  Y.),  19  Am. 


B.  R.  217,  223,  156  Fed.  106,  Judge  Tanning 
said :  "  It  will  be  observed'  that  in  this  sec- 
tion there  is  no  four  months'  limitation  as 
in  the  other  sections  above  referred  to  (60 
and  70).  Its  effect  is  to  subrogate  the  trus- 
tee to  the  rights  of  creditors.  Its  distinguish- 
ing feature  is  that  it  authorizes  a  trustee  in 
bankruptcy  to  invoke  the  relief  furnished 
by  State  laws  to  creditors  for  annulling 
transfers  of  property  bv  their  debtors." 

438.  Sheldon  v.  Parker,  11  Am.  B.  R.^52, 
66  Neb.  610;  McKev  v.  Fmanuel  (111.  Sup. 
Ct),  32  Am.  B.  K.  360,  104  N.  B.  105U 

439.  In  re  Mullen  (D.  €.,  >fass.),  4  Am. 
B.  R.  224,  101  Fed.  413;  Lewis  v.  Bishop, 
47  N.  y.  App.  IMv.  564,  62  X.  Y.  Supp.  W8; 
Beasley  v.  Coggina,  12  Am.  B.  R.  365,  48 
Fla.  215,  67  So.  213;  Bush  v.  Export  Storage 
Co.  (C.  C,  Tenn.),  14  Am.  B.  R.  138,  136 
Fed.  918;  In  re  Gray,  3  Am.  B.  R.  647,  47 
N.  V.  App.  Div.  664,  62  N.  Y.  Supp.  618; 
Ruhl-Koblegard  Co.  v.  Gilespie,  22  Am.  B.  R. 
643,  61  W.  Va.  654.  66  S.  E.  898,  Hull  v. 
Hudson  (Ch.  Ct.,  Del.),  26  Am.  B.  R.  725,  80 
Atl.  674;  Hobbs  v.  Frazier  (Fla.  Sup.  Ct.), 
26  Am.  B.  R.  887,  66  So.  848-;  Blick  v.  Nimmo 
(Md.  Ct.  of  App.),  30  Am.  B.  R.  770,  88 
Atl.  116;  Holbrook  v.  International  Trust 
(o.  (Mass.  Sup.  Ct.),  33  Am.  B.  R.  808, 
107  X.  E.  665;  Mand^rs  v.  Wilson  (D.  C, 
Cal.),  36  Am.  B.  R.  739,  230  Fed.  536. 

Trustee  as  representative  of  creditors. — 
In  a  sui^  to  set  aside  a  «)nveyance  made  by 
the  bankrupt  in  f  rau*  of  his  creditors,  the 
trustee  in  bankruptcy  represents  the  interests 
of  the  creditors  alone;  in  an  action  to  recover 
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will  not  he  required  to  seek  his  remedy  at  law.**^  Such  a  suit  may  he  main- 
tained, although  neither  the  trustee  nor  any. creditor  has  reduced  the  claim 
against  the  bankrupt  to  a  judgment^*  The  fact  that  the  transfer  was  made  by 
the  husband  to  his  wife  does  not  prevent  it  from  being  genuine  and  free  from 
fraud.^^  To  hold  that  a  trustee  cannot  attack  a  fraudulent  conveyance  made 
by  the  bankrupt  more  than  four  months  before  the  filing  of  the  petition, 
without  showing  that  some  creditor  had  obtained  a  judgment  and  issued  execu- 
tion thereon,  so  that  he  could  maintain  a  similar  action,  would  be  simply  to 
provide  an  easy  and  convenient  method  for  a  dishonest  debtor  to  dispose  of 
his^  property.*^' '  The  presumption  is  that  the  trustee  has  complied  with  the 
provisions  of  the  bankruptcy  act,  and  is  qualified  to  act.**^  When  a  trustee 
seeks  to  enforce  rights  or  to  recover  property  in  another  district  outside  of 
the  territorial  jurisdiction  of  the  court  which  appointed  him,  he  stands  in 


property  fraudulently  conveyed  the  defend- 
ants may  aJlege  that  any  recovery  had  in  the 
action  would  not  be  for  the  benefit  of  cred- 
itors but  for  the  benefit  of  the  bankrupt 
himself.  Cartwright  v.  West  (Sup.  Ct, 
AlaJ,  26  Am.  B.  R.  831,  65  So.  017. 

Purchase  by  corporation  of  its  own  stock 
while  insolvent. — ^A  trustee  in  bankruptcy 
of  a  corporation  may  bring  a  suit  in  equity 
affainst  stockholders  to  set  aside  as  fraud- 
ulent and  void  transactions  whereby  said 
stockholders  sold  their  stocks  to  the  corpora- 
tions and  received  payment  therefor  from  the 
funds  of  the  corporation  with  knowledge  of 
ifcs  insolvency.  Snerrill  v.  Hutson  <  Ala.  Sup. 
Ct.),  32  Am.  B.  R.  632,  66  So.  638. 

440.  Wiall  ▼.  Ck)X  (C.  C.  A.,  4th  Cir.),  4 
Am.  B.  R.  659,  101  Fed.  403;  Beaaley  v. 
Coggins,  12  Am.  B.  R.  365,  48  Fla.  215,  67 
So.  213;  Davis  v.  Gates  (D.  C,  Pa.),  37 
Am.  B.  R.  818,  235  Fed.  192. 

441.  Mu€aier  v.  Brass,  8  Am.  B.  R,  442,  11 
Wis.  406;  Beasley  v.  Coggins,  12  Am.  B.  R. 
365,  48  Fla.  215,  67  So.  213;  Thomas  v. 
Roddy,  19  Am.  B.  R.  873,  122  N.  Y.  App. 
Div.  851,  107  N.  Y.  Supp.  473;  Ryker  v. 
Owynne  (N.  Y.,  Sp.  T.  Sup.  Ct.),  21 -Am. 
B.  R.  96.  The  trustee  in  bankruptcy  of  a 
mortgagor  may  attack  the  validity  of  a 
chattel  mortgage  although  the  claims  ot  cred- 
itors are  not  in  judgment.  Mitclie»l  v. 
MitcheU  (D.  C.^  N.  Car.),  17  Am.  B.  R. 
882,  147  Fed.  280. 

XTnfijed  chattel  mortgage. — The  Court  of 
Appeals  of  New  York .  have  held  that 
the  present,  bankruptcy  act  arms  the  trustee 
in  bankruptcy  with  the  right  to  assert  the 
invalidity  of  an  unfiled  chattel  mortgage  in 
favor  of  the  creditors  of  the  mortgagor,  even 
though  their  claims  are  not  in  judgment. 
Skilton  V.  Coddington,  15  Am.  B.  R.  810,  185 
N.  Y.  80,  77  N.  E.  790,  cited  in  Dunn  Salmon 
Co.  V.  Fillmore,  19  Am.  B.  R.  172,  65  N.  Y. 
Misc.  546,  106  N.  Y.  Supp.  88. 

Effect  of  discharge. —  The  discharge  of  a 
debtor  in  bankruptcy  is  personal  to  the  bank- 
rupt and  does  not  release  his  fraudulent 
grantees  from  liability  for  the  fraud  com- 
mitted by  them  nor  in  any  way  preclude 
the  trustee  from  recovering  property  of  the 
rotate  which  has  been   fraudulently  trans- 


ferred.   Stephenson  v.  Bird  (Ala.  Sup.  Ct.), 
25  Am.  B.  R.  909,  53  So.  92. 

Judgment  not  required.— A  trastee  in  bank- 
ruptcy, before  bringing  suit  to  set  aside  an 
alleged  fraudulent  transfer  by  the  bankrupt, 
need  not  procure  judgment,  issue  execution 
thereon,  and  have  it  returned  unsatisfied.  A 
trustee  in  bankruptcy  may  under  section  70e 
of  the  Bankruptcy  Act  recover  all  the  prop- 
erty transferred  by  the  bankrupt  in  fraud 
of  creditors,  although  such  recovery  may  re- 
sult in  the  possession  by  the  trustee  of  prop- 
erty in  excess  of  the  entire  indebtedness  of 
the  bankrupt.  Davis  v.  Gates  (D.  C,  Pa.), 
37  Am.  B.  R.  818,  235  Fed.  192. 

442.  Lyon  v.  Wallace  (Mass.  Sup.  Ct.),  36 
Am.  B.  R.  688,  108  N.  E.  1075. 

Mere  relationship  not  a  badge  of  fraud, — 
In  considering  an  alleged  fraudulent  convey- 
ance by  a  debtor  to  his  wife,  their  relation- 
ship is  not  a  badge  of  fraud,  but  is  a  mere 
circumstance,  dependent  for  its  value  upon 
other  circumstances.  McCrory  v.  Donald 
(Ala.  Sup.  Ct),  35  Am.  B.  R.  696,  68  So. 
306. 

In  Kentucky  a  conveyance  by  a  bankrupt 
to  his  wife,  without  consideration  but  not 
actually  fraudulent,  is  voidable  only  as 
against  debts  which  the  bankrupt  owed  at 
the  time  of  the  conveyance.  Pacers  Trustee 
V.  Pace  (Ky.  Ct.  of  App.),  33  Am.  B.  R. 
834,  172  S.  W.  926. 

443.  Thomas  v.  Roddv,  19  Am.  B.  R.  873, 
122  N.  Y.  App.  Div.  861,  107  N.  Y.  Supp. 
478;  MeKev  v.  Emanuel  (111.  Sup.  Ct.),  32 
Am.  B.  R.  360,  104  N.  B.  1061., 

Property  transferred  more  than  four 
months  prior  to  bankruptcy. — ^A  District 
Court  has  jurisdiction,  under  section  70e  of 
the  Bankruptcy  Act,  wjthout  the  consent  of 
the  defendant,  of  an  action  by  a  trustee  in 
bankruptcy  to  recover  property  fraudulently 
transferred  l)y  the  bankrupt  more  than  four 
months  prior  to  the  filing  of  the  petition  in 
bankruptcy.  An  objection  that  there  is  an 
adequate  remedy  at  law  is  without  merit. 
Davis  V.  Gates  (D.  C,  Pa.),  37  Am.  B.  R. 
818,  235  Fed.  192. 

444.  Breckons  v.  Snyder,  15  Am.  B.  R.  112, 
211  Pa.  St.  176,  60  Atl.  675. 
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the  position  of  those  whose  rights  he  has  acquired  and  can  resort  only  to 
the  same  courts,  State  or  Federal,  and  is  confined  to  the  same  remedies.*** 
In  many  cases,  the  trustee  will  be  able  to  sue  under  §  67-e  or  §  70-e.  If 
under  the  latter,  he  must  bring  himself  within  the  elements  of  pleading  and 
proof  recognized  by  the  statutes  and  decisions  of  his  State.***  The  important 
difference  is  that,  if  the  suit  is  based  on  the  State  law,  the  State  statute^  of 
limitation  applies.  Thus,  many  fraudulent  transactions,  which  could  not  be 
brought  under  §  67-e,  will  be  timely  if  resting  on  §  70-e.  The  trustee  should 
allege  that  the  property  of  the  banirupt  is  not  sufficient  to  pay  his  creditors 
in  full.**^  A  mortgagee  who  knows  that  the  mortgagor  is  selling  mortgaged 
chattels  for  his  own  use,  and  who  consents  to  his  doing  so,  is  not  a  bona  fide 
holder  and  the  mortgagor's  trustee  in  bankruptcy  may  avoid  the  chattel  mort- 
gage, and  recover  the  property  transferred  thereby  or  its  value.**® .  A  trustee 
in  bankruptcy  of  a  mortgagor  has  the  same  rights  as  a  creditor  armed  with  an 
attachment  or  execution.****  Where  the  alleged  fraudulent  transfer  is  a  mort- 
gage, the  bill,  upon  the  issue  of  its  priority  of  lien,  should  alleged  the  names 
of  the  bankrupt's  creditors  other  than  the  defendant,  the  amount  of  their  debts, 
the  character  of  the  same  and  when  created.**^  A  trustee  in  bankruptcy  may 
sue  in  trover  for  a  conversion  of  goods  occurring  either  before  or  after  bank- 
ruptcy, and  in  a  declaration  may  join  a  count  upon  the  bankrupt's  title,  and 
a  count  upon  the  trustee's  title.**^  The  complaint  in  an  action  by  a  trustee 
is  not  demurrable  as  being  multifarious  and  inconsistent  because  it  alleges 
an  unlawfid  preference  and  a  fraudulent  transfer.*^  In  a  suit  by  a  trustee  in 
bankruptcy  to  set  aside  a  conveyance  of  land  by  a  bankrupt  alleged  to  have 
been  made  in  fraud  of  creditors,  the  grantee  may  invoke  the  statute  of  limi- 
tations in  respect  of  the  antecedent  liabilities  of  the  grantor,  as  a  defense.**** 
The  cases  turn  on  the  law  of  the  State  and  a  summary  of  their  doctrines  would 
be  useless;  they  are,  therefore,  merely  cited  in  the  foot-note.*^ 


445.  HnU  v.  Burr  (C  C.  A.,  5th  Cir.), 
18  Am.  B.  R.  541,  550,  153  Fed.  945;  Pres- 
cdtt  V.  Galluccio  (D.  C,  N.  Y.),  21  Am.  B. 
R.  229,  235,  164  Fed.  618. 

Suit  by  trustee  is  in  equity. —  The  bank- 
ruptcy act  does  not  prescribe  the  form  of 
action  by  which  the  trustee  is  to  set  aside 
a  transfer  alleged  to  have  been  made  by  the 
bankrupt  in  fraud  of  his  creditors  prior  to 
the  four  months'  period.  The  bankrupt  is 
therefore  limited  to  the  form  of  action  by 
which  creditors  are  entitled  to  enforce  such 
right,  and  as  a  creditors'  suit  avoiding  the 
transfer  would  have  been  in  equity,  so  the 
suit  of  a  trustee  is  in  equity  and  he  is  not 
entitled  to  a;  trial  by  jury.  Allen  v.  Gray, 
24  Am.  B.  R.  642,  139  N.  Y.  App.  Div.  428, 
124  N.  Y.  Supp.  137. 

446.  In  re  Gray,  a  Am.  B.  R.  647,  47  N. 
Y.  App.  Div.  654,  62  N.  Y.  Supp.  618;  Muel- 
ler V.  Brass,  8  Am.  B.  R.  442,  112  Wis.  406; 
Halbert  v.  Pranke,  11  Am.  B.  R.  629,  91 
Minn.  204,  97  N.  W.  976.  See  Am.  Bankr. 
Dig.  §  673. 

Complaint  in  an  action  by  a  trustee  in 
bankruptcy  to  set  aside  a  deed  for  fraud,  to 
recover  the  possession  of  land,  and  to  parti- 
tion the  land,  examined  and  held  good  on 
motion  to  compel  plaintiff  to  separately  ani 
distinctly  state  what   he  wanted   the  court 


to  exact  from  the  defendants.  O'Farrell  v. 
Poston  (S.  Car.  Sup.  Ct.),  37  Am.  B.  R.  470, 
89  S.  E.  483. 

447.  Prescott  v.  Gallu«K;io  (D.  C,  X.  Y.), 
Am.  B.  R,  229,  235,  164  Fed.  618. 

448.  Skillen  v.  Endelman,  11  Am.  B.  R. 
766,  39  N.  Y.  Misc.  261,  79  N.  Y.  Supp.  413. 

449.  Zartman  v.  First  Kat.  Bank,  19  Am. 
B.  R..27,  189  N".  Y.  267,  82  N.  Ft  127. 

45a  Teague  v.  Anderson  Hardware  0> 
(D.  C,  Ga,),  20  Am.  B.  R.  424,  161  Fed. 
765, 

4'51.  Bums  V.  O'Gorman,  (Cir.  €t.,  R.  I.), 
17  Am.  B.  R.  815,  150  Fed.  226. 

45S.  Kraver  v.  Abrahams  (D.  C,  Pa.) 
29  Am.  B.  R.  365,  203  Fed.  782. 

468.  Pace's  Trustee  v.  Pace  (Ky.  Ct.  of 
App.),  33  Am.  B.  R.  334,  172  S.  W.  925. 

464.  In  re  Brown  (D.  C,  Orec:.),  1  Am. 
B.  R.  107,  91  Fed.  358;  In  re  Grabs  (Ref., 
Ohio),  1  Am.  B.  R.  465;  In  re  Phelps  (Ref., 
N.  Y.),  3  Am  B.  R.  396;  In  re  Mullen  (D.  C, 
Mass.),  4  Am  B.  R.  224,  101  Fed.  413:  Muel- 
ler V.  Brass,  8  Am.  B.  R.  442,  112  Wis.  406: 
Barber  v.  Coit  (C.  C.  A.,  6th  Cir.),  16  Am.  R 
R.  419,  144  Fed.  381,  holding  that  under  the 
Ohio  statute  declaring  that  a  creditor  may  sue 
to  set  aside  fraudulent  transfers,  actual  fraud 
need  not  be  shown;  Cohen  v.  Wagar,  16  Am. 
B.  R.  381,  183  N.  Y.  33,  76  N.  E.  691 ;  Lesser 
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b.  The  saying  clause. —  That  clause  in  this  subsection  is  similar  to  those 
found  in  §  67-e  and  §  67-f,  and  is  for  the  same  purpose.  What  has  already 
been  said  of  them  will  not  be  lepealed  h^re.  Thi^  aaving  of  the  rights  of 
bona  fide  holders  for  value  is  also  tnerely  expressive  of  the  law.'"*  But,  after 
adjudication,  the  filing  of  the  petition  amounting  to  constructive  notice,  there 
can  be  no  bona  fide  holder.*^ 

c.  The  amendment  of  1903. —  Here  the  words  added  are  the  same  as  those 
added  to  §  60-b  and  §  67-e.^^  Their  purpose  and  effect  have  been  considered 
in  the  discussion  of  those  sections.^^  The  effect  of  the  omission  from  §  23-b 
of  all  reference  to  §  70-e  has  been  questioned.  It  has  been  held,  however, 
that  such  omission  operates  to  bring  actions  under  §  70-e  within  the  general 
rule  as  laid  down  in  §  23-b,  and  that  while  a  bankruptcy  court  has  general 
jurisdiction  over  the  subject-matter  it  can  only  be  exercised  under  the  con- 
ditions imposed  by  §  23-b,  that  is,  by  the  consent  of  the  proposed  defendants.*® 
The  effect  of  this  omission  has  been  nullified  by  the  amendment  of  §  28-b 
by  the  amendatory  act  pf  1910,  which  enlarged  the  jurisdiction  of  the  bank- 
court  to  entertain  suits  under  §  70-e  as  well  as  under  §§  60-b  and  67-e.*^ 


ruptcy 


V.  Bradford  Realty  Co.,  15  Am.  B.  R.  123,  47 
N.  Y.  Miac.  463,  95  N.  Y.  Supp.  933,  as  to 
sufficiency  of  complaint  in  action  to  set  aside 
chattel  mortgage  made  within  four  months' 
period;  Breckons  v.  Snyder,  15  Am.  B.  R. 
112,  211  Pa.  St.  176,  as  to  sufficiencjr  of  evi- 
dence in  action  to  recover  preferential  pay- 
ment; Durham  v.  Wick,  14  Am.  B.  R.  385, 
210  Pa.  St.  128;  Wright  v.  Skinner  (D.  C, 
N.  Y.) ,  14  Am.  B.  p.  600,  136  Fed.  694,  as  to 
all^ations  as  to  citizenship  in  biU  where 
jurisdiction  depends  upon  diverse  citizenship; 
Horskins  ▼.  Sanderson  (D.  C,  Vt.),  13  Am. 
B.  R.  101, 132  Fed.  415,  as  to  jurisdiction  over 
property  within  the  district  where  the  de- 
fendant resides  elsewhere;  Union  Trust  Co.  v. 
Amery  (Wash.  Sup.  Ct.),  27  Ajn.  B.  R  400, 
120  Pac.  639;  Holbrook  v.  International  Trust 
Co.  (Mass.  Sup.  Ct.),  33  Am.  B.  R.  808,  107 
N.  T.  665,  citing  text. 

In  New  Jersey  an  insolvent  debtor  may 
prefer  any  creditor  either  by  a  mortgage  se- 
curing an  antecedent  debt  or  by  a  conveyance 
of  property  in  satisfaction  of  such  indebted- 
ness, provided  the  transaction  is  in  good  faith 
and  for  an  adequate  consideration,  and  the 
trustee  in  bankruptcy  of  the  debtor  may  not 
avoid  such  transfer  under  seetion  70-e.  Man- 
ning V.  Evan«  (D.  C,  N.  Y.),  19  Am.  B.  R. 
217,  223,  166  Fed.  106. 

455.  In  re  Mullen  (D.  C,  Mass.),  4  Am. 
B.  R.  224,  101  Fed.  413. 

456.  fiarrell  v.  JSeale,  17  Wall,  590.  Com- 
pare In  re  Lake,  Fed.  Cas.  7,002. 


467.  For  the  time  when  this  amendment 
became  operative,  see  "  Supplementary  See- 
tion to  Amendatory  Act,**  post. 

458.  See  in  sections  60  and  67. 

459.  Gregory  v.  Atkinson  (D.  C,  Mo.),  11 
Am.  B.  R.  496,  127  Fed.  183,  disapproved  in 
Hurley  v.  Devlin  (D.  C,  Kan.),  17  Am.  B.  R. 
793, 149  Fed.  268,  holding  that  the  bankruptcy 
court,  without  the  consent  of  the  defendant^ 
'has  jurisdictioii  of  a.  suit  by  the  trustee  to  set 
aside  an  alleged  fraudulent  transfer  of  prop- 
erty made  by  (the  bankrupt  -anterior  to  the 
four  months'  period.  Sheppard  v.  I/ineoln  ( IK 
C,  N.  Y.) ,  25  Am.  B.  R.  804,  184  Fed.  182. 

A  suit  by  the  trustee  cannot  be  brought 
under  section  70-e  without  the  consent  of  the 
defendant.  Skewis  v.  Barthell  (D.  C.,  Iowa), 
18  Am.  B.  R.  429,  152  Fed.  534. 

Consent  of  defendant.—'^  Construing  section 
70-e  in  conaection  with  section  23-b,  it 
appears  that  the  former  conferred  jurisdic- 
tion on  courts  of  bankruptcy  of  suits  to  avoid 
transfers  of  his  property  made  by  the  bank- 
rupt which  any  creditor  of  the  bankrupt 
might  have  avoided,  but  that,  although  juris- 
di^ion  of  the  subject-matter  is  conferred,  it 
can  only  be  exercised  over  the  persons  of  the 
defendants  by  iheir  consent."  Hull  v.  Burr 
(C.  C.  A.,  5th  Cir.),  18  Am.  B.  R.  541,  547, 
153  Fed.  945. 

460.  See  discussion  under  eeetion  23  of 
this  work;  and  see  Milkman  v.  Arthe  .{C.  C. 
A.,  2d  Cir.),  34  Am.  B.  R.  536,  223  Fed.  507, 
revg.  3^  Am.  B.  R.  619,  213  Fed.  642. 
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INDEXES  AND  SEARCHES  OF  CLERKS. 

§  71.  That  the  clerks  of  the  several  district  courts  of  the  United 
States  shall  prepare  and  keep  in  their  respective  offices  complete  and 
convenient  indexes  of  all  petitions  and  discharges  in  bankruptcy  here- 
tofore or  hereafter  filed  in  the  said  courts,  and  shall,  when  requested 
so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not 
any  such  petitions  or  discharges  have  been  filed ;  and  said  clerks  shall 
be  entitled  to  receive  for  such  certificates  the^  same  fees  as  now 
allowed  by  law  for  certificates  as  to  judgments  in  said  courts :  Pro- 
vided, that  said  bankruptcy  indexes  and  dockets  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporations 
without  any  fee  or  charge  therefor.* 


L    ADDITIONAL  DUTIES  OF  CLERKS. 

This  section  was  added  by  the  amendatory  act  of  1903.  It  was  not  in 
the  bill  as  introduced,  but  was  originally  inserted  by  the  Judiciary  Com* 
mittee  of  the  House  of  Representatives.  The  only  explanation  of  it  is  found 
in  the  report^  accompanying  the  bill.  The  Senate  Judiciary  Committee 
modified  it,  but  not  in  any  important  particulars.  Clearly  the  section  should 
be  a  subdivision  of  §  51.  Indeed,  its  necessity  may  be  doubted.  The  chief 
purpose  seems  to  be  to  require  clerks  to  keep  bankruptcy  indices;  this  waa 
already  the  practice  in  most  of  the  districts.  The  provisions  for  certificates 
as  to  petitions  and  discharges  seem  to  duplicate  general  provisions  of  law 
long  enforced.  The  proviso  clause  is  perhaps  aimed  at  the  practice  of 
excluding  the  public  from  the  clerk's  files  and  records  in  vogue  in  some 
quarters.  The  provisions  of  the  section  are  all  new.  They  are  carefully 
phrased,  and  do  not  require  further  comment.  Under  the  rule  phrased  in 
§  19  of  the  amendatory  act  of  1903,  this  section  affects  only  cases  begun  on  or 
after  February  6,  1903. 


This  section  was  added  by  the  amend- 
atory act  of  1903. 

1.  See  House  Report,  No.  1,698,  57th  Con- 
fess, first  session. 

The  last  amendment  is  one  generally  de- 
nMinded,  and  is  in  the  interest  of  all  persons 
who  deal  with  property.  It  requires  the 
clerks  to  prepare  and  keep  indexes  of  all 
petitions  and  discharges  in  bankruptcy  and 


to  issue  certificates  in  relation  thereto  when 
required.  It  also  requires  that  these  be  kept 
open  to  inspection  and  examination.  It  is 
frequently  desirable  to  know  whether  a  per- 
son has  filed  a  petition  in  bankruptcy,  and 
also  whether  he  has-been  disdliarged,  and  it 
is  many  times  impossible  within  a  reasonable 
timo  to  ascertain  these  facts  in  the  absence 
of  convenient  Indexes. 
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gEOTION  SEVENTY- TWO 


UMITATION  ON  FEES  OF  CERTAIN  OFFICERS. 

§  72.  That  neither  the  referee,  receiver,  marshal,  nor  trustee  shall 
in  any  form  or  guise  receive,  nor  shall  the  court  allow  him,  any  other 
or  further  compensation  for  his  services  than  that  expressly  author- 
ized and  prescribed  in  this  act.* 


Asalogout  proyisions:  In  U.  S.:  As  to  property  in  general  passing  to  the  tmstee,  Act  of 
1867,  §  14,  R.  S.,  I  6044;  Act  of  1841,  t  3;  Act  of  1800,  ||  10,  11,  17,  27,  50;  Aff 
to  patents,  copyrights,  rights  of  action  and  the  like,  Act  of  1867,  t  14,  R.  S.,  §  5046 ; 
Act  of  1841,  I  3;  Act  of  1800,  |§  13,  17;  As  to  sales  by  the  trustee,  Act  of  1867, 
SI  15,  25,  R.  6.,  §§  5062,  5062B,  5063,  5064,  5065,  5066;  As  to  sales  of  incumbered 
property.  Act  of  1867,  i  20,  R.  S.,  {  5075. 

In  Sng.:     As  to  property  passing  to  the  trustee.  Act  of  1883,  Ig  43,  44,  59;  As  to  bur- 
densome property,  Act  of  1883,  §  55;  Act  of  1890,  f  13;  As  to  sales  by  the  trustee. 
Act  of  1883,  Si  56(1),  70. 
Cross-rcfereaces:    To  the  law:    IS   1(13),  2(3)  (7)  (15),  3-e,  7(4)  (5),  12,  13,   14,   15, 
47-a(2),  48,  60^b,  67-e,  69. 

To  the  General  Oxders:    XVIII,  XXVIII. 

To  the  Foxms:     Nos.  13,  43,  43,  44,  46,  46. 


SYNOPSIS  OF  SBCmON. 

I.  Limitation  on  Referees'  and  Trustees'  Fees,  1183. 

a.  Scope  of  BectUm,  1183. 

b.  Its  effect,  1184. 

c   Additiorud  compensation  for  condtiding  bv^inesSf  1184. 
d.  Fees  of  special  masters,  1184. 


.    LIMITATION  ON  REFEREES'  AND  TRUSTEES'  FFES. 

a.  Scope  of  section. —  This  section  was  added  by  the  amendatory  bill  of 
1903.  It  should  be  read  in  connection  with  §§  40  and  48,  and  General 
Order  XXXV  (2)  (3).  It  is  a  statutory  ratification  of  the  rule  promulgated 
by  the  Supreme  Court  in  the  General  Order  just  mentioned,  which  was 
perhaps  too  liberally  interpreted  in  some  districts  and  in  others  ran  counter 
with  antagonistic  rules  already  in  force  at  the  time  and  Supreme  Court  orders 
became  operative. 

*  This  section  was  added  by  the  amendatory  act  of  1903,  and  amended  by  the  Amendatory 
Act  of  1910. 

[1183] 
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Limitation  of  Fees  of  Certain  Officers. 


[§  72. 


b.  Its  eifect. —  The  purpose  of  the  law-making  power  in  enacting  this  sec- 
tion was  to  forestall  any  of  those  scandals  due  to  the  fee  system  for  com- 
pensating the  officers  mentioned  which  ftret  made  the  law  of  1867  odorous 
and  then  pointed  the  way  to  its  repeal.  Under  the  present  law,  the  practice 
had  grown  up,  and  even  in  certain  districts  been  ratified  by-  rules,  of  per- 
mitting the  referee  to  charge  for  specified  services,  as,  for  instance,  a  small 
sum  for  mailing  each  notice  or  a  per  diem  for  hearings  and  continuances, 
in  addition  to  the  fees  allowed  by  the  law;  while  devices  to  increase  the 
trustee's  compensation,  either  through  larger  allowance  to  his  attorney 
or  by  a  per  diem  for  extra  work,  as,  for  instance,  in  managing  a  goiii^  busi- 
ness, were  often  resorted  to  and  have  been  frequently  defended  as  essential 
to  the  proper  administration  of  the  law.  Doubtless  with  knowledge  of  these 
practices,  and  surely  of  the  reasons  for  them,  the  law-making  power  has  both 
increased  the  compensation  of  these  officers*  and  to  guard  against  similar 
local  rules  in  the  future,  has,  in  this  section,  riveted  the  rule  that  the  same 
shall  be  full  compensation.  Clearly,  hereafter,  neither  a  referee  nor  a  trustee 
can  receive  any  compensation  as  such,  save  that  "expressly  authorized  and 
prescribed  in  this  act.''  Thus,  the  court  is  without  power  to  allow  special 
compensation  to  the  referee,  where  a  contested  application  for  a  discharge  is 
refused  under  General  Order  12,^  or  to  the  trustee  for  services  in  investigating 
the  bankrupt's  disposition  of  property  and  the  loss  of  his  stock  by  fire.* 

c.  Additional  compensation  for  oondncting  business.— '^Additional  compensa- 
tion" can  only  be  construed  in  relation  to  the  fact  that  where  a  trustee  is 
authorized  to  conduct  the  bankrupt  business  as  a  going  concern  he  thereby 
receives  extra  compensation  because  he  receives  the  commissions  on  all  moneys 
disbursed  by  him  in  the  conduct  of  such  going  concern,  which  includes  moneys 
paid  out  for  salaries  and  material  necessary  to  the  conduct  of  such  business. 
This  was  not  allowed  to  trustees  previous  to  the  amendment  of  1903,  the  trus- 
tees then  being  only  allowed  compensations  on  sums  paid  out  as  dividiends  and 
commissions.  It,  therefore,  appears  that  Congress,  in  the  amendment  referred 
to,  by  allowing  commissions  on  all  moneys  disbursed,  intended  to  provide 
additional  compensation  to  a  trustee  for  conducting  the  bankrupt  business  as  a 
going  concern.* 

d.  Fees  of  special  masters,-^  Although  this  section  does  not  allow  the  referee 
to  receive  any  furthei*  compensation  for  his  services  than  as  expressly  author- 
ized in  the  act,  yet  it  has  been  the  practice  to  allow  compensation  for  services 
in  the  nature  of  masters'  services  outside  of  the  duties  of  the  referee.^    Here 


1.  See  Bankr.  Act,  §§40  and  48,  also 
§  2  ( 3 ) ,  all  as  amended  by  the  Act  of  1903. 

%.  In  re  Wilcox  (D.  C,  Mich.),  19  Am. 
B.  R.  241,  156  Fed.  685;  In  re  Coventry- 
Kvan«  Furniture  Co.  (I>.  C,  N.  Y.),  22  Am. 
B.  R.  623,  171  Fed.  673. 

A  contract  for  extra  compensation  has  been 
held  void  as  against  public  policy.  Devries  v. 
Orem  (Ct.  Appeals,  Md.),  17  Am.  B.  R.  876, 
66  Atl.  430. 

8.  In  re  Screws  (D.  C.  Ga.),  17  Am.  B.  R. 
269.  147  Fed.  989. 

4.  Matter  of  Hart  &  Co.  (D.  C,  Hawaii), 
17  Am.  B.  R.  480. 

Comi>en8ation  of  referee  for  conduct  of 
business. — A  referee  who,  without  the  express 


sanction  of  the  court,  authorizes  the  trustees, 
by  order,  to  continue  the  bankrupt's  business, 
for  the  purpose  of  completing  partly  executed 
contracts  of  the  bankrupt,  is  not  entitled  to  a 
commission  of  one  per  cent,  upon  all  funds 
paid  out  by  the  trustees  in  the  conduct  and 
administration  of  the  business  ordered  to  be 
continued,  though  in  all  that  he  did  the 
referee  was  supported  by  the  creditors  and 
trustees  and.  their  counsel,  and  expended  much 
time  and  performed  great  labor,  showing  the 
utmost  fidelity  to  his  trust  throughout.  Bray 
V.  Johnson,  21  Am.  B.  R.  383,  166  Fed.  67. 

5.   Matter  of  Hart  &  Co.  (D.  C,  Hawaii), 
18  Am.  B.  R.  137. 


§  72.] 
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the  rule  of  Fellows  v.  Frerudenthal  ®  still  pertains.  Eefejences  to  the  referee 
as  such  may,  of  course,  be  made  imder  the  authority  of  "General  Order  XII  (3). 
Such  references  are  rare,  for  the  reason  that,  the  judicial  service  performed 
being  by  the  statute  limited  to  the  judge,  there  is  no  provision  for  compensat- 
ing the  junior  officer.  References  are,  therefore,  usually  made,  not  under  this 
order,  but  under  the  general  power  of  the  court  to  call  to  its  assistance  a  master 
in  chancery.  While  serving  as  such,  the  referee  does  not  sit  as  referee,  and 
would  seem  to  have  the  same  right  to  compensation  as  when  appointed  by  the 
judge  while  sitting  on  any  of  the  other  sides  of  his  court.  The  referee  is  in 
this  simply  an  individual  practitioner,  who  from  experience  and  training  is 
best  qualified  to  pass  on  bankruptcy  questions.  The  cases  under  the  original 
law  are,  therefore,  most  of  them  still  in  point.^ 


6.  Fellows  y.  Freudenthal,  4  Am.  B.  R.  490, 
102  Fed.  731. 

7.  Fellows  y.  Freudenthal,  supra;    In  re 
McEhif,  4  Am.   B.   R.   110,   101   Fed.   241; 

75 


Bragassa  y.  St.  Louis  Cycle,  5  Am.  B.  R.  700, 
107  Fed.  77;  In  re  Grossman,  6  Am.  B.  R. 
510,  111  Fed.  607.  See  also  In  re  Todd,  6 
Am.  B.  R.  88,  109  Fed.  265. 


TIME  OF  TAKING  EFFECT 


The  Time  When  Act  of  1898  Went  into  Effect.—  a  This  act  shall 
go  into  full  force  and  effect  upon  its  passage:  Provided,  however, 
that  no  -petition  for  voluntary  bankruptcy  shall  be  filed  within  one 
month  of  the  passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcy shall  be  filed  within  four  months  of  the  passage  thereof. 

h  Proceedings  commenced  under  State  insolvency  laws  before  the 
passage  of  this  act  shall  not  be  affected  by  it. 

The  Time  When  Amendatory  Act  of  1903  Took  Effect.— (§  19  of 
Amendatory  Act  of  1903. —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formal^ly  to  the  provisions  of  the  said  act  of  July  first,  eighteen 
hundred  and  ninety-eight. 

The  Time  When  Amendatoi^r  Act  of  1910  Took  Effect.— (§  14  of 
Amendatory  Act  of  1910). —  That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases  pending  when  this  act  takes 
effect,  but  such  cases  shall  be  adjudicated  and  disposed  of  con- 
formably to  the  provisions  of  said  act  approved  July  first,  eighteen 
hundred  and  ninety-eight,  as  amended  by  said  act  approved  February 
fifth,  nineteen  hundred  and  three,  and  as  further  amended  by  said 
act  approved  June  fifteenth,  nineteen  hundred  and  six. 


WHEN  THE  ACT  OP  1898  WENT  INTO  EFFECT. 

Subsection  a.  is  different  from  the  corresponding  provisions  of  previous 
laws.  The  operation  of  each  was  postponed  to  a  day  certain  some  time  after 
the  approval  of  the  act.  Not  so  of  the  present  statute.*  It  went  into  full 
operation  on  July  1,  1898  —  which  means  the  whole  of  that  day^  —  save 
that  no  petitions  could  be  filed  until  August  1,  1898,  if  voluntary;  or  untU 
November  1,  1898,  if  involuntary.  "Passage"  here  means  the  same  as 
"approval."  Thus,  the  courts  had  power  on  July  1,  1898,  to  appoint 
referees  and  promulgate  rules,  and  from  and  including  that  day  all  State 
insolvency  laws  were  suspended.^     It  has  even  been  held  that  the  rights  of 

1.  For  the  reason,  see  cases  like:  In  re  3.  Palmenter  Mf^.  Co.  v.  Hamilton,  1  Am. 
Horton,  Fed.  Cas.  6,708;  Day  v.  Bardwell,  97  B.  R.  39;  re  Bruss-Ritter  Co.,  1  Am.  B.  R.  58, 
Mass.  246,  and  Judd  v.  Ives,  4  Mete.  401,  are  90  Fed.  651;  In  re  Etheridge  Furniture  Co., 
no  longer  of  value.  1  Am.  B.  R.  112,  92  Fed.  329;  In  re  Curtis, 

2.  Compare  Leidigh  Carriage  Co.  v.  Sten-  1  Am.  B.  R.  440,  91  Fed.  737;  Littlefield  v. 
gel,  2  Am.  B.  R.  383,  95  Fed.  637.  And  see  Gray,  8  Am.  B.  R.  409.  Also  cases  cited  in 
In  re  Tonawanda  St.  PL  Mill,  6  Am.  B.  R.  38.  foot-note  13,  post, 
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creditors  fixed  by  the  law  accrued  on  that  day,  the  exercise  of  them  only 
being  suspended  until  a  petition  could  be  filed.*  On  the  other  hand,  a  State 
court  sustained  a  demurrer  to  a  bill  in  equity,  the  apparent  purpose  of  which 
was  to  keep  the  debtor's  property  intact  until  a  bankruptcy  petition  could 
be  filed.*^  The  amendatory  act  of  1903  went  into  effect  February  5,  1903,  that 
of  1910  went  into  effect  June  26,  1910. 

4.  Wefttcott  V.   Berry,  4  Am.  B.   R.  264.  5.  Ideal  Clo.  Co.  v.  Hazle,  6  Am.  B.  R.  265. 

Compare  Kosches  v.  Libowitz,  4  Am.  B.  R.  See  also  Ellis  v.  Hays,  etc.,  Co.,  8  Am.  B.  R. 

265,  in  note;  Blake  y.  Valentine  Co.,  1  Am.  109. 
B.  R.  372,  89  Fed.  691. 


GENERAL    ORDERS   IN   BANKRUPTCY 

ADOPTED  BY  THB 

SUPREME    COURT    OF   THE    UNITED    STATES 

At  the  October  Term,  1898. 


Prefatory  Note. —  The  General  Orders  in  Bankruptcy  were  adopted  by  the  Supreme 
Court  of  the  United  States  in  conforjnity  with  the  power  conferred  by  section  3D  of  the 
bankmptcy  act.  The  cross-references  inserted  after  each  General  Order  are  to  sections  of 
the  act,  to  the  official  an^  supplementary  forms,  and  to  the  equity  rules.  Cases  constru- 
ing and  applying  the  seyeral  orders  are  di^sted  and  classified.  These  orders  are  supposed- 
to  explain,  amplify  and  apply  the  pravisions  of  the  bankruptcy  act,  and  have  the  full 
force  of  law  except  as  they  conflict  with  that  act.     They  are,  therefore,  an  essential  part 

of  the  law  of  bankruptcy. 

PBEAMEI^. 

Gen.  Order  I.  Docket,  1190. 

//.  Filing  of  papers,  1191. 
///.  Process,  1191. 
IV,  CondiuA  of  proceedings,  1191. 
F.  Frame  of  petition^,  1192. 
VL  Petitions  in  different  districts,  1192. 
VII .  Priority  of  petitions,  1194. 
VIII.  Proceedings  in  partnership  cases,  1194. 
IX,  Schedide  in  involuntary  bankruptcy,  1196. 
X,  Indemnity  for  expenses,  1196. 
XI,  Amendmenis,  1197. 
XII .  DiUies  of  referee,  1198. 

XIII.  Appointment  and  removal  of  trustees,  1200. 

XIV,  No  official  or  general  trustee,  1202. 

XV.  Trustee  not  appointed  in  certain  cases,  1202. 
XVI,  Notice  to  trustee  of  his  appointment,  1203. 
XVIL  Duties  of  trustee,  1203. 
XVIII .  Sale  of  property,  1205. 
XIX,  Accounts  of  marshxd,  1206. 
XX.  Papers  filed  after  reference,  1206. 
XXI,  Proof  of  debts,  1206. 
XXII .  Taking  of  testimony,  1210. 

XXIII.  Orders  of  referee,  1211. 

XXIV,  Transmission  of  proved  claims  to  derk,  1212. 
XXV,  Special  meeting  of  creditors,  1212. 

XXVI.  Accounts  of  referee,  1212. 
XXVII,  Review  by  judge,  1212. 

XXVIII,  Redemption  of  property  and  compounding  of  claims,  1214. 
XXIX,  Payment  of  moneys  deposited,  1215. 
XXX.  Imprisoned  debtor,  1216. 
XXXI.  Petition  for  discharge,  1217. 
XXXII.  Opposition  to  discharge  or  composition,  1217. 

XXXIII,  Arbitration,  1218. 

XXXIV.  Costs  in  contested  adjudications,  1218. 

XXXV.  Compensation  of  clerks,  referees,  and  trustees,  1219. 
XXXVI.  Appeals,  1221. 
XXXVII .  General  provisions,  1222. 
XXXVIII .  Forms,  1223. 
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PREAMBLE. 

In  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  upon 
the  Supreme  Court  of  the  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,  it  is  ordered,  on  this 
28th  day  of  Novfember,  1898,  that  the  following  rules  be  adopted  and  estab- 
lished as  general  orders  in  bankruptcy,  to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899.  And  it  is  further  ordered  that  all 
proceedings  in  bankruptcy  had  before  that  day,  in  accordance  with  the  act 
last  aforesaid,  and  being  in  substantial  conformity  either  with  the  provisions 
of  these  general  orders,  or  else  with  the  general  orders  established  by  this 
court  under  the  banrupt  act  of  1867  and  with  any  general  rules  or  special 
orders  of  the  courts  in  bankruptcy,  stand  good,  subject,  however,  to  such 
further  regulation  by  rule  or  order  of  those  courts  as  may  be  necessary  or 
proper  to  carry  into  force  and  effect  the  bankrupt  act  of  1898  and  the  general 
orders  of  this  court. 

CroM-iefftrences:    To  tlie  law:    |  30. 

To  the  general  Orders:    XXXVII,  XXXVITI. 

To  the  Equity  Rnles:    LtXXXIX,  XC.    (See  also  Revised  SUtutes,  SS  913,  914.) 

Effect  and  construction  of  the  general  orders. —  The  general  orders  of  the  Supreme  Court 
and  the  rules  of  the  district  courts  in  accordance  therewith  are  as  obligatory  on  officers  of 
the  court  as  the  bankruptcy  act  itself.  In  re  Cobb  (D.  C,  N.  C),  7  Am.  B.  R.  202,  112 
Fed.  655.  These  general  orders  have  the  same  force  as  a  provision  of  the  statute.'  They 
are  made  under  an  express  delegation  of  power,  both  constitutional  and  statutory.  In  re 
Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784,  127  Fed.  068.  Though  controlling,  so 
far  as  not  inconsistent  with  the  act,  they  must  yield  to  the  act  and  cannot  operate  to 
prevent  or  alter  its  operation,  l^iatter  of  Ingalls  Bros.  (C.  0.  A.,  2d  Cir.),  13  Am.  B.  R. 
512,  137  Fed.  517.  The  Supreme  Court,  when  it  made  the  general  orders,  intended  to  direct 
a  much  simpler  mode  of  procedure.  Matter  of  Baugherty  (D.  C,  Ky.)»  26  Am.  B.  R,  550, 
663,  189  Fed.  239. 

•Die  general  orders  are  an  amplification  of  the  law  with  respect  to  procedure.  Orcutt  Co. 
V.  Green,  17  Am.  B.  R,  72,  204  U.  S.  96,  revg.  13  Am.  B.  R.  512;  West  Co.  v.  I^a,  174  U.  S, 
590,  2  Am.  B.  R.  463.  As  has  been  stated  in  respect  to  the  use  and  application  of  the  general 
orders :  *'  Seek  the  meaning  and  intent  of  the  law  first  and  follow  that  rather  than  the  order 
or  the  form;  and  if  the  latter  are  not  harmonious  each  with  the  other,  seek  the  meaning 
and  intent  of  the  order  and  follow  it  rather  than  the  form."  In  re  Soper  and  Slada  (Ref., 
N.  Y.),  1  Am.  B.  R.  193,  196.  The  rules  and  forms  so  prescribed  by  the  Supreme  Court 
under  and  by  virtue  of  the  bankruptcy  act  have  the  force  and  effect  of  law.  In  re  Gerber 
(C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  617,  186  Fed.  693. 

As  to  the  furnishing  and  delivering  of  subpoenas,  see  In  re  Hemstreet  (D.  C,  la.),  8  Am. 
B.  R.  760,  117  Fed.  568;  Matter  of  the  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11, 
134  Fed.  51. 

I.  DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 

numbered  in  the  order  in  which  they  are  commenced.     It  shall  contain  a 

memorandum  of  the  filing  of  the  petition  and  of  the  action  of  the  court 

thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 

by  him  to  the  clerk  of  his  certified  record  of  the  proceedings,  with  the  dates 

thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except  those  duly 

entered   on   the   referee's   certified   record   aforesaid.      The   docket   shall   be 

arranged  in  a  manner  convenient  for  reference,  and  shall  at  all  times  be  open 

to  public  inspection. 

[Latter  part  of  General  Order  I,  1867,  with  changes  specifying  more  fully  the  entries  to 
be  made  in  the  docket.] 


II,  III,  IV.]  Filing;  Process;  Peoceedinos.  1191 

Cross-references:    To  the  law:    As  to  commencement  of  proceedings,  §  1(10)  ;  As  to  duties 
of  the  clerk,  tt  &1>  71;  As  to  duties  of  the  referee,  ft  29-c,  3(yna(7),  42;  As  to  duties 
of  the  trustees,  §|  29-c,  49. 
To'  the  General  Orders:    II,  IV. 
To  the  Equity  Rules:    I-VI,  inclusive. 

n.  FILING  OF  PAPERS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 
[Part  of  General  Order  I,  1867,  but  not  so  full.] 

Cross-references:    To  the  law:    H  18-a,  59-a-b. 

To  the  General  Orders:    VI,  IX,  XX. 

To  the  Official  Forms:  None,  both  the  clerk  and  the  referee  usually  have  filing  stamps. 
Cases  citing  this  order:  Matter  of  Lacey  &  Company,  (Sup.  Ct.,  D.  C.)  ^  Am.  6.  R.  231,  43 
Wash.  Law  Rep.  434. 

in  PROCESS. 

All  process,  summons  and  subpooenas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signature 
of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished  to 
the  referees. 

[General  Order  II,  1867,  except  the  word  "referees"  is  substituted  herein  for  the  word 
**  registers.'*] 

Cross-references:    To  the  law:    As  to  process  in  involuntary  proceedings,  t  18-a  (and  also 
under  {§4  and  6) ;  As  to  process  to  witnesses,  §  21-a. 
To  the  General  Orders:    VIIl. 
To  the  Official  Forms:    Nos.  5,  30. 
To  the  Equity  Rnles:    VII  to  XVI,  inclusive, 
ninstrative  cases:    Matter  of  the  Abbey  Press  (G.  €.  A.),  13  Am.  B.  R.  11,  134  Fed.  51;  In  re 
Norton  (D.  C,  N.  Y.),  17  Am.  B.  R.  604,  148  Fed.  301.    See  those  cited  under  Sections 
Eighteen  and  Twenty-one  of  this  work. 

IV.  CONDUCT  OF  PROCEEDINGS. 

Proceedings  in  bankruptcy  may  .be  conducted  by  the  bankrupt  in  person 
in  his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  court  or 
district  court.  The  name  of  the  attorney  or  counselor,  with  his  place  of  busi- 
ness, shall  be  entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers 
or  proceedings  offered  by  an  attorney  to  be  filed  shall  be  indorsed  as  above 
required,  and  orders  granted  on  motion  shall  contain  the  name  of  the  party 
or  attorney  making  the  motion.  Notices  and  orders  which  are  not,  by  the 
act  or  by  these  general  orders,  required  to  be  served  on  the  party  personally 
may  be  served  upon  his  attorney. 

[General  Order  Til,  1867,  without  substantial  change,  except  that  the  old  rule  required 
the  entry  of  the  attorney's  place  of  residence  as  well  as  his  place  of  business.] 

Cross-references:  To  tiie  law:  As  to  who  may  file  voluntary  petitions,  |!  4-a,  59-a;  As  to 
who  may  file  involuntary  petitions,  §  59 -b;  As  to  partnership  petitions,  §  5;  As  to 
petitions  against  corporations,  {  4-b;  As  to  where  petitions  must  be  filed,  §  2(1); 
As  to  appearances,  §f  18-b,  59-f;  As  to  answer  and  other  pleas,  §{  18-d,  69;  As  to 
notices,  §  58. 

To  the  Equity  Rules:     IV,  XVII,  and,  as  to  pleadings,  generally 

The  Supplementary  Forms:  For  those  in  involuntary  cases,  Nos.  118,  119,  120,  121,  122«, 
123,  124,  126,  126,  127,  128,  129,  130;  for  appearances  Nos.  99,  110,  120,  121.  See  also, 
generally  **  Supplementary  Forms."  post. 

To  the  Equity  Rules:     IV,  XVII,  and,  as  to  pleadings,  generally. 

Power  of  bankrupt  to  represent  himself. —  This  general  order  gives  the  bankrupt  the  right  to 
represent  himself,  and  being  an  attorney  he  may  raise  any  question  of  law  which  could  have 
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been  raised  had  he  been  represented  by  another.    In  re  Shaffer  (D.  C.>  N.  Car.)^  4  Am.  B.  R» 
728,  104  Fed.  982. 

Powers  of  attomejrs. — This  order  seems  to  give  to  the  attorney  of  a  bankrupt  or  creditor 
power  to  do  any  act  in  the  bankruptcy  matter  which  the  bankrupt  or  creditor  might  do 
personally,  and  requires  no  other  evidence  of  his  authority  than  the  fact  of  his  admission  to 
practice  m  the  circuit  or  district  court.  Matter  of  Herzikopf  (D.  C,  Col.),  9  Am.  B.  R. 
90,  118  Fed.  1016;  In  re  Gasser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  537.  **The 
petition  in  an  involuntary  bankruptcy  proceeding  may  be  made  by  the  attorney  in  fact  of 
the  petitioning  creditors."  Rogers  v.  De  Sota  Placer  Mining  Co.  (0.  C.  A.,  9th  C!ir.) ,  14  Am. 
B.  R.  252,  136  Fed.  407.  But  it  has  been  held  that  this  power  of  an  attornev  does  not  extend 
te  the  creditor's  choice  of  a  trustee  nor  to  the  making  of  an  affidavit  to  the  schedules  of  a 
petitioning  creditor.    In  re  Blankgein  (D.  C,  N.  Y.),  3  Am.  B.  R.  165,  97  Fed.  191. 

V.  FRAME  OF  PSTITIONS. 

All  petitions  and  tlie  schedules  filed  therewith  shall  he  printed  or  written 
out  plainly,  without  abbreviation  or  interlineation,  except  where  such  abbrevia- 
tion and  interlineation  may  be  for  the  purpose  of  reference. 

[First  part  of  General  Order  XlV,  1867,  without  change.] 

Cro;;s*refereiices:  To  the  law:  As  to  petitions,  |  IB-vtrn;  As  to  schedules,  i  7(8) ;  As  to 
referee's  duty  to  examine  schedules',  etc.,  §  39-a(2) ;  As  to  referee's  duty  to  prepare 
schedules  in  certain  cases,  S  39-a(6). 

To  the  General  Orders:    IX,  XI. 

To  the  Official  Fonns:    Nos.  1,  2,  3,  with  the  schedules. 

To  the  Supplementary  Forms:    Nos.  117, 118. 

To  the  Equity  Rules:    XX  to  XXV. 

Use  of  ditto  marks  and  abbreviations^ — This  order  precludes  the  use  of  dots  to  indicate 
anything  necessary  to  be  stated.  In  re  Orne,  Fed.  Cas.  10,582.  And  tb»  use  of  ditto  marks» 
in  attempting  to  indicate  a  creditor's  residence,  is  in  violation  of  this  order.  Haaeh  v. 
Theise,  16  Am.  B.  B.  6i99,  5  N.  Y.  Misc.  3,  99  N.  Y.  Supp.  905.  The  abbreviation  of  the  resi- 
dence of  a  creditor  as  *M36  Bway "  violates  this  rule.  Sutherland  v.  Lasher^  11  Am.  B.  R. 
780,  41  N.  Y.  Misc.  249. 

Use  of  printed  blanks. —  In  the  eastern  district  of  North  Carolina  a  written  or  typewritten 
schedule  will  not  be  accepted.  The  printed  blank  containing  forms  prescribed  by  the  rules 
of  the  court  must  be  used,  otherwise  the  schedules  will  be  returned  to  the  parties  without 
action.    Mahoney  v.  Ward  (D.  C,  N.  Car.),  3  Am.  B.  R.  770,  100  Fed.  278. 

A  mistake  as  to  a  creditor's  name  in  the  schedules  will  prevent  the  discharge  of  a  debt.? 
Liesum  v.  Kraue,  35  N.  Y.  Misc.  376,  71  N.  Y.  Supp.  1022.  If  a  petition  in  in  voluntary 
bankruptoy  contains  the  name  of  the  judge  such  name  must  be  given  correctly.  Anon.,  FetL 
Cafl.  459. 

See,  generally,  Matter  of  Harrell  (D.  C,  N.  Car.),  34  Am.  B.  R.  829,  ^22  Fed.  160. 

VL   PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual 
in  different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which 
v:he  debtor  has  his  domicile,  and  the  petition  may  be  amended  by  inserting  an 
allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than  that 
first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  petitions; 
and  in  case  of  two  or  more  petitions  against  the  same  partnership  in  different 
courts,  each  having  jurisdiction  over  the  case,  the  petition  first  filed  shall 
be  first  heard,  and  may  be  amended  by  the  insertion  of  an  allegation  of  an 
earlier  act  of  bankruptcy  than  that  first  alleged,  if  such  earlier  act  is  charged 
in  either  of  the  other  petitions;  and,  in  either  case,  the  proceedings  upon 
the  other  petitions  may  be  stayed  until  an  adjudication  is  made  upon  the 
petition  first  heard;  and  the  court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all  proceedings  therein  until  the 
same  shall  be  closed.  In  case  two  or  more  petitions  shall  be  filed  in  different 
districts  by  different  members  of  the  same  partnership  for  an  adjudication  of 
the  bankruptcy  of  said  partnership,  the  court  in  which  the  petition  is  first 
filed,  having  jurisdiction,  shall  take  and  retain  jurisdiction  over  all  proceed- 
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ings  in  such  bankruptcy  until  the  same  shall  be  closed ;  and  if  such  petitions 
shall  be  filed  in  the  same  district,  action  shall  be  first  had  upon  the  one 
first  filed.  But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it 
is  for  the  greatest  convenience  o:^  parties  in  interest  that  another  of  said 
courts  should  proceed  with  the  cases,  order  them  to  be  transferred  to  that  court. 

[General  Order  XVI,  1867,  without  change,  except  that  the  last  sentence  of  Rule  VI 
under  consideration,  is  new.] 

Cross-refereaces:    To  the  law:    As  to  where  petitions  may  be  filed,  §  1(2) ;  As  to  partner- 
ship petitions,  §  5;  As  to  transfer  of  cases,  §§  2(18),  32;  Also  generally  to  §§  2(19), 
18. 
To  the  General  Orders:    IV,  V«I,  VIII. 

The  true  meaning  of  this  general  order  is  that  where  petitions  are  filed  in  different  districts, 
the  court  whose  ground  of  jurisdiction  is  that  the  bankrupt's  domicile  has  been  in  that 
district  during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  the  peti- 
tions is  the  court  in  which  the  first  hearinff  should  be  had.  In  re  Isaacson  (p.  C.,  N.  Y.), 
20  Am.  B.  R,  437,  161  Fed.  777.  This  rule  contemplates  a  case  in  which  each  court  has 
jurisdiction  of  the  cause,  and  that  question,  when  raised,  must  be  first  determined.  In  re 
Waxelbaum  (D.  C,  N.  Y.),  3  Am.  B.  R.  392,  396,  98  Fed.  689.  The  letter  as  weU  ojs 
the  spirit  of  this  general  order  confers  exclusive  jurisdiction  upon  that  court  in  which 
the  petition  is  ^rst  filed,  subject  to  the  provision  for  the  transfer  of  eases  from  one  to 
another  district  court  where  the  convenience  of  parties  in  interest  demands  it.  As  between 
two  district  courts  of  United  States,  it  is  the  duty  of  the  other  court  to  yield  jurisdiction 
and  the  control  and  direction  of  the  entire  proceeding  to  the  one  whose  jurisdiction  was 
fir^t  invoked.    In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259. 

It  may  be  assumed  that  General  Order  No.  6  is  subject  to  the  provisions  of  section  32 
of  the  bankruptcy  law,  and  that  the  case  may  be  transferred  and  consolidated  for  the 
-convenience  of  the  parties,  if  brought  within  the  provisions  of  section.  32,  in  spite  of  the 
direction  in  the  general  order  that  the  court  firsrt  adjudicating  shall  retain  jurisdiction 
until  the  proceedings  are  closed.  In  re  Isaacson  (D.  C,  N.  Y.),  20  Am.  B.  R.  430,  161  Fed. 
779.  This  order  leaves  no  room  for  doubt,  but  that  the  court  taking  and  retaining  juris- 
diction shall  have  exclusive  jurisdiction  to  determine  the  question  of  a  transfer  under 
section  32,  for  it  expressly  provides  that  the  court  "  so  retaining  jurisdiction  ( because 
the  petition  was  first  filed  therein)  shall,  if  satisfied  that  it  is  for  the  greatest  convenience 
of  parties  in  interest,  that  another  of  said  courts  shall  proceed  with  the  case,  order  them 
transferred  to  that  court."    In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259,  262. 

Uhder  this  general  order,  in  the  case  of  petitions  against  an  individual,  the  first  hearing 
shall  be  in  the  district  of  the  domicile,  while  in  the  case  of  petitions  filed  against  a  partner- 
ship that  first  filed  shall  have  priority  of  hearing,  and  the  court  acquiring  the  whole 
jurisdiction  shall  determine  whether  the  greater  convenience  of  parties  requires  that  one 
of  the  other  courts  should  proceed  with  the  cases.  Matter  of  United  Button  Co.  (D.  C, 
N.  Y.),  12  Am.  B.  R.  761,  132  Fed.  378. 

General  Orders  VI  and  VII  are  designed  to  relate  simply  to  the  consideration  of  proceed- 


ings.   In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  R.  308. 
^Greatest  convenience**  of  ^parties  in  inter 


parties  in  interest  **  meaning  of  terms. —  Neither  the  act  nor 
the  general  order  attempts  to  define  the  terms  "  greatest  convenience "  of  "  parties  in 
interest."  The  interpretation  placed  upon  them  by  the  court  in  the  Matter  of  United  Button 
Co.,  13  Am.  B.  R.  454,  132  Fed.  378  —  that  the  term  "parties  in  interest,"  covers  every 
party  having  any  interest  in  or  connection  with  the  case,  including  priority,  secured  and 
xmsecured  creditors,  as  well  as  the  bankrupts  themselves,  and  that  the  term  "  greatest 
convenience,"  depends  upon  all  the  circumstances  —  proximity  of  a  majority  of  creditors  and 
the  place  of  business  of  the  bankrupts  to  the  court,  proximity  of  witnesses  whose  attendance 
is  desired  in  any  hearing,  and  perhaps  numerous  other '  factors  —  would  seem  to  be  the 
correct  view.     In  re  Sterne  &  Levi  (D.  C,  Tex.),  26  Am.  B.  R.  259,  263. 

Corporations  are  within  the  provisions  of  this  order. —  In  re  Elmira  Steel  Co.  (B.  C,  N.  Y.) , 
6  Am.  B.  R.  484,  109  Fed.  456.  The  word  **  individual,"  as  used  in  the  clause  providing 
that  '*in  case  two  or  more  petitions  shall  be  filed  against  the  same  individual  in  different 
districts,  the  first  hearing  shall  be  had  in  the  district  in  which  the  debtor  has  his  domicile," 
is  equivalent  to  "  person,"  and  as  such  includes  a  corporation.  Matter  of  United  Button  Co. 
(D.  C,  Del.),  13  Am.  B.  R.  454,  132  Fed.  378. 

District  of  bankrupt's  domicile  definition. —  The  district  in  which  an  alleged  bankrupt  has 
resided  during  the  greater  portion  of  the  six  months  next  preceding  the  filing  of  a  petition 
against  him  is  the  "district  of  his  domicile"  within  the  meaning  of  this  general  order, 
and  the  first  hearing  should  be  had  therein  unless,  under  the  provisions  of  section  32  of 
the  bankruptcy  law,  the  proceeding  is  transferred  and  consolidated  with  a  proceeding 
instituted  in  a"  district  to  which  the  alleged  bankrupt  had  recently  removed  and  established 
a  residence.    In  re  Isaacson  (D.  C,  N.  Y.),  20  Am.  B.  R.  430,  161  Fed.  779. 
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An  application  for  the  transfer  of  a  case  under  this  order  may  be  denied  in  the  discretioi:> 
of  the  court.  In  re  Sears  (T).  C,  N.  Y.),  7  Am.  B.  R.  279.  112  Fed.  58.  Thus,  where 
a  petition  has  been  filed  against  a  corporation  in  the  district  of  its  domicile,  and  there- 
after a  petition  is  filed  against  it  in  a  district  in  another  State,  tlie  court  in  which  the 
first  petition  is  filed,  unless  satisfied  that  it  is  for  the  greatest  convenience  of  ail  parties 
in  interest  that  the  case  should  be  transferred,  is  required,  under  the  provisions  of  this 
order,  to  retain  jurisdiction  until  the  proceedings  are  closed.  In  re  Tybo  Mining  &  Reduction 
Co.   (D.  C,  Me,),  13  Am.  B.  R.  68,  72,  132  Fed.  697. 

Power  of  amendment;  limitation  of. —  The  provisions  of  this  order  by  implication  limit  the 
power  of  amendment  to  the  single  case  in  which  an  earlier  act  of  bankruptcy  has  been 
sought  to  be  incorporated  into  the  petition.  Jn  re  Sears  (C.  C.  A.,  2d  Cir.),  8  Am.  B.  R. 
713,  117  Fed.  294;  Wilder  v.  Watts  (D.  C,  S.  C),  16  Am.  B.  R.  67,  68,  138  Fed.  426; 
Gleason  v.  Smith,  Perkins  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  602,  145  Fed.  896;  Matter 
of  Riggs  Restaurant  Co.  (C.  C.  A.,  2d  Cir.),  11  Am.  ft  R.  608,  130  Fed.  691.  A  bank- 
ruptcy petition  may  be  amended  so  as  to  allege  grounds  of  bankruptcy  subsequently  ooeur- 
ring  notwithstanding  the  provisions  of  this  order.  In  re  Hamrick  (D.  C,  Ga.),  23  Am. 
B.  R.  721,  175  Fed.  279. 

Other  cases  citing  this  order.— Bradley  Timber  Co.  v.  White  (C.  C.  A.,  5th  Cir.),  10  Am. 
B.  R.  329,  332,  121  Fed.  779,  affg.  9  Am.  B.  R.  441;  Matter  of  R.  H.  Pennington  &  Co. 
(D.  C,  Ky.),  35  Am.  B.  R.  832,  228  Fed.  388;  Matter  of  Vanascope  Co.  (C.  C.  A.,  2d  Cir.), 
36  Am.  B.  R.  778. 

Vn.  PRI0SIT7  OP  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a  com- 
mon debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said  debtor  on 
different  days  within  four  months  prior  to  the  "filing  of  said  petitions,  and 
the  debtor  shall  appear  and  show  cause  against  an  adjudication  of  bank- 
ruptcy against  him  on  the  petitions,  that  petition  shall  be  first  heard  and  tried 
which  alleges  the  commission  of  the  earliest  act  of  bankruptcy;  and  in  case* 
the  several  acts  of  bankruptcy  are  alleged  in  the  different  petitions  to  have 
been  committed  on  the  same  day,  the  court  before  which  the  same  are  pending 
may  order  them  to  be  consolidated,  and  proceed  to  a  hearing  as  upon  one 
petition ;  and  if  an  adjudication  of  bankruptcy  be  made  upon  either  petition, 
or  for  the  commission  of  a  single  act  of  bankruptcy,  it  shall  not  be  necessary 
to  proceed  to  a  hearing  upon  the  remaining  petitions,  unless  proceedings  be 
taken  by  the  debtor  for  the  purpose  of  causing  such  adjudication  to  be 
annulled  or  vacated. 

[General  Order  XV,  1867,  without  change  other  than  that  "  four  months  "  appears  in  the 
new  rule  in  place  of  "  six  months."] 

Cross-reference:    See  those  to  General  Order  VI,  immediately  ante. 

Meaning  and  construction  of  order. —  This  order  contemplates  independent  proceedings  and 
provides  for  their  disposition.  Matter  of  Haff  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  362.  135 
Fed.  742.  It  mu8ti»be  strictly  construed,  and  can  be  put  in  motion  only  by  acts  of  the 
creditors  and  debtors  combined.  The  mere  filing  of  two  or  more  petitions,  one  of  which 
avers  a  prior  act  of  bankruptcy,  cannot  put  in  action  the  enforcement  of  this  rule.  There 
are  two  things  absolutely  necessary. 

First.  Two  or  more  petitions  must  be  filed  by  creditors  against  a  common  debtor  alleging 
several  acts  of  bankruptcy  committed  by  said  debtor;  and 

Second.  The  debtor  shall  appear  and  show  cause  against  an  adjudication  in  bankruptcy 
against  him  on  the  petitions. 

Thus,  where  two  petitions  are  filed,  each  alleging  different'  acts  of  bankruptcy,  and  the 
debtor  answers  only  the  one  which  allefres  the  earlier  act  of  bankruptcy,  this  rule  has  no 
application.  Had  there  been  three  petition's,  it  would  have  been  equally  necessary " for  the 
debtor  to  have  answered  all  three.  In  re  G.  W.  Harris  (D.  C.,  Ala.),  19  Am.  B.  R.  204, 
165  Fed.  216. 

Other  cases  citing  this  order.— In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  H.  308;  In  re  Elmira 
Steel  Co.  (D.  C,  N.  Y.),  5  Am.  B.  R.  484.  109  Fed.  466;  Bradley  Timber  Co.  v.  White 
(C.  C.  A.,  5th  Cir.),  10  Am.  B.  R.  329,  333,  121  Fed.  779,  affg.  9  Am.  B.  R.  441. 

Vni.  PROCEEDINGS  IN  PARTNERSHIP  CASES. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  prayer  of  the 
petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a  creditor 
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of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall  be  given 
to  him  in  the  same  manner  as  provided  by  la^  and  by  these  rules  in  the  case 
of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to  appear  at  the 
time  fixed  by  the  court  for  the  hearing  of  the  petition,  and  to  make  proof,  if 
he  can,  that  the  partnership  is  not  insolvent  or  has  not  committed  an  act  of 
bankruptcy,  and  to  make  all  defenses  which  any  debtor  proceeded  against  is 
entitled  to  take  by  the  provisions  of  the  act;  and  in  case  an  adjudication  of 
bankruptcy^  is  made  upon  the  petition,  such  partner  shall  be  required  to  file 
a  schedule  of  his  debts  and  an  inventory  of  his  property  in  the  same  manner 
as  is  required  by  the  act  in  cases  of  debtors  against  whom  adjudication  of 
bankruptcy  shall  be  made. 

[(yeneral  Order  XVIII,  1867,  with  no  substantial  change.] 

Cross-references:    To  the  law:    §|  5,  18. 
To  the  General  Orders:    VI,  VII. 
To  the  Official  Forms:    Nob.  2,  30. 
To  the  Snpplementaxy  Forms:    No.  li7. 

Meaning  and  application  of  order. —  This  order  provides  the  only  method  of  procedure  iin 
partnership  cases.  Its  -provisions  are  plain,  specific  and  easily  understood.  They  mean 
that  whenever  a  person  who  is  a  member  of  an  existing  partnership,  or  who  was  a  member 
of  a  defunct  partnership,  desires  to  go  into  a  court  of  bankruptcy,  he  must  bring  the  firm 
and  the  other  partners  into  court  with  him.  Matter  of  Freund  (Ref.,  la.),  1  Am.  B.  R.  25. 
It  has  no  other  purpose  than  to  prescribe  the  practice  for  the  class  of  cases  where  less  than 
all  the  partners  file  a  petition  to  have  the  partnership  adjudged  bankrupt.  In  re  CeballoB 
(D.  C.,  N.  Y.),  20  Am.  B.  R.  469,  464,  161  Fed.  445.  Although  the  bankruptcy  law  contains 
no  provision  expressly  authorising  a  partner  to  file  a  petition  against  his  copartners,  such 
power  must  be  implied  from  this  general  order  and  {  8  of  the  act.  In  re  Caballos  A  Co* 
(D.  C,  N.  Y.),  20  Am.  B.  R.  459,  465,  161  Fed.  446. 

It  is  manifest  that  this  order  has  no  application  to  a  petition  by  an  individual  who  is  a 
member  of  a  firm  to  have  himself  and  not  the  firm  adjudicated  a  bankrupt.  N.  Y.  Deaf  and 
Dumb  Institute  v.  Crockett,  17  Am.  B.  R.  233,  240,  117  App.  Div.  269,  102  N.  Y.  Supp.  412. 
Since  there  should  only  be  partnership  bankruptcies  in  cases  which  show  assets,  this  order 
refers  only  to  such  cases.    In  re  Altmtm  (Ref.,  N.  Y.),  1  Am.  B.  R.  689. 

The  Supreme  Court  in  this  general  order  seems  to  recognize  the  same  distinction  as  it 
does  in  the  prescribed  forms,  between  an  adjudication  of  a  bankrupt  and  of  an  individual 
partner.  In  re  Barden  (D.  C,  N.  Car.),  4  Am.  B.  R.  31,  101  F^.  563.  See,  generally^ 
In  re  Carleton   (D.  C,  Mass.),  8  Am.  B.  R.  270,  115  Fed.  246. 

Notice  of  hearing  how  given. —  Under  the  provisions  of  this  order  due  notice  must  be  given 
of  the  time  fixed  for  a  hearing  upon  a  petition  to  declare  a  partnership  a  bankrupt,  n  the 
non- joining  member  or  members  of  the  firm  can  be  found,  in  the  district  or  out  of  it, 
personal  service  must  be  made;  but  if  personal  service  cannot  be  had,  then,  upon  filing 
before  the  judge  (or  the  referee,  if  the  case  has  been  referred  by  the  clerk)  an  affidavit 
showing  that  personal  service  cannot  be  made,  an  order  of  publication  will  be  granted. 
In  re  Murray  (D.  C,  la.),  3  Am.  B.  R.  601,  96  Fed.  600;  In  re  Murray  and  Winters 
(D.  C,  la.),  3  Am.  B.  R.  90. 

Where  one  of  the  members  of  a  copartnership  petitions  for  an  adjudication  of  bankruptcy) 
against  the  firm  as  well  as  the  members  of  it,  this  must  t>e  clearly  shown  in  the  petition  and 
notice  of  the  hearing  of  the  petition  must  be  given  to  the  non-joining  partners  before  the 
firm  can  be  adjudged  bankrupt.    In  re  Russell   (D.  C.,  la.),  3  Am.  B.  R.  91,  97  F^.  32. 

Objecting  partners;  filing  schedules. —  The  objecting  partners,  though  they  have  committed 
no  act  of  bankruptcy  and  cannot  be  adjudicated  individual  bankrupts,  must  file  a  schedule 
of  their  individual  debts  and  inventory  their  property,  upon  the  adjudication  of  the  part- 
nership and  the  petitioning  partner.  In  re  Ceballos  &  Co.  ( D.  C,  N.  Y. ) ,  20  Am.  B.  R.  467, 
161  Fed.  451;  Matter  of  Lenoir-Cross  Co.  (D.  C,  Tenn.),  36  Am.  B.  R.  774,  226  Fed.  227. 
This  general  order  provides  for  the  filing  of  schedules  on  the  part  of  a  solvent  -partner. 
Matter  of  Solomon  &  Carvel  (D.  C.  N.  Y.),  20  Am.  B.  R.  488,  163  Fed.  140.  The  non- 
aiisenting  partner  must  file  schedules  of  his  individual  estate  and  debts,  as  any  surplus 
remaining  after  the  discharge  of  his  individual  liabilities  is  an  asset  of  the  firm  applicable 
to  the  payment  of  the  liabilities  of  the  partnership.  In  re  Junk  &,  Balthazard  (D.  C,  Wis.), 
22  Am.  B.  R.  298,  169  Fed.  481;  Armstrong  v.  Fisher  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R. 
701,  224  Fed.  97. 

The  fact  that,  without  complying  with  general  order  23,  a  referee  made  an  order  on  an 
unadjudicated  member  of  a  partnership,  after  it,  and  the  other  member  had  been  adjudicated 
bankrupt,  to  file  a  schedule  of  his  debts  and  an  inventory  of  his  property  on  or  before 
nineteen  days  after  the  adjudication,  was  not  fatal  to  the  order  of  the  court  confirming 
such  an  order,  because  the  unadjudicated  member  was  required  by  the  bankruptcy  law  and 
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general  order  8  to  make  these  finding  within  ten  days  after  that  adjudication.  Armatrong 
V.  Fisher  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  701,  224  Fed.  97. 

Defense  of  non-joining  partners. — All  that  a  non-joining  partner  may  do  under  this  g:eneral 
order  is  to  resist  adjudication  against  the  partnership  as  a  separate  entity.  In  doing  so 
he  can  defend  only  against  the  allegations  contained  in  the  petition.  If  he  considers  the 
petition  demurrable,  he  may  demur.  If  not,  he  may  answer.  In  re  Ceballos  &  Co.  (D.  C, 
N.  Y.),  20  Am.  B.  R.  469,  465,  181  Fed.  455.  The  non-assenting  partner  cannot  set  up 
the  want  of  an  act  of  bankruptcy  as  a  defense  to  the  petition,  but  he  may  set  up  the 
defense  of  solvency,  and  upon  that  issue  he  is  entitled  to  a  jury  trial.  In  re  Forbes  (D.  C., 
Mass.),  11  Am.  B.  R.  787,  128  Fed.  137. 

Under  the  provisions  of  this  general  order,  it  is  open  to  any  one  of  the  partners  to 
contest  an  adjudication  gainst  the  firm,  and  to  defeat  it  by  showing  that  the  firm  is  not 
insolvent,  or,  if  insolvent,  that  it  has  not  committed  an  act  of  bankruptcy.  In  re  Laughlin 
(D.  C,  la.),  3  Am.  K  R.  1,  96  Fed.  589. 

Assets  of  individual  partners. —  The  individual  assets  of  each  partner  are  subject  to  the 
payment  of  partnership  liabilities,  and  an  order  may  be  made  that  the  trustee  of  the  partner- 
ship take  possession  of  such  assets  and  administer  them,  unless,  upon  proper  procedure, 
such  partner  is  declared  a  bankrupt,  and  his  creditors  elect  a  trustee.  General  order  8 
provides  for  this.    Matter  of  Hansley  &  Adams  (D.  C,  Cal.),  36  Am.  B.  R.  1,  228  Fed.  564. 

DL  SCHEDULE  IN  INVOLUNTARY  BANKRUPTCY. 

In  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is  absent 
or  cannot  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  according 
to  the  best  infoi'mation  of  the  petitioning  creditor.  If  the  debtor  is  found, 
and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors  and  fails  to  do 
BO,  the  petitioning  creditor  may  apply  for  an  attachment  against  the  debtor, 
or  may  himself  furnish  such  schedule  as  aforesaid. 

[This  general  order  is  new.] 

Cross-references:     To  the  law:     As  to  bankrupt's  duty  to  file  schedules,  {  7(8);  As  to 
referee's,  S  39-a(6). 
To  the  General  Orders:    V. 
To  the  Official  Forms:    No.  1,  with  the  schedules. 
To  the  Supplementary  Forms:    No.  84;  and  by  analogy,  No.  117. 

Filing  schedules  by  bankrupt. — ^After  an  adjudication  in  bankruptcy  all  the  creditors  have 
a  vested 'interest  in  the  proceeding,  and,  pursuant  to  this  order,  the  bankrupt  can  be  compelled 
to  file  a  schedule  of  his  creditors,  or  if  he  is  absent  or  cannot  be  found,  it  is  the  duty  of 
the  petitioning  creditors  to  do  so^  The  petition  cannot  be  dismissed  except  with  the  consent 
of  all  the  crSitors.  Matter  of  Levi  &  Klauber  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  294, 
142  Fed.  962. 

X.  INDEMNITY  FOR  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt  or 
other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for  such 
expense.  Money  advanced  for  this  purposes  by  the  bankrupt  or  other  person 
shall  be  repaid  him "  out  of  the  estate  as  part  of  the  cost  of  administering 
the  same. 

[This  general  order  is  new.] 

Cross-references:    To  the  law:     As  to  publishing  and  mailing  notices,  §  58;  As  to  examina- 
tions of   the  bankrupt  or  others,   §$   7(9),   21-a;    As  to  marshars  expenses,   S   52; 
As  to  clerk's  expenses,  8§  24,  25,  52,  71;  In  general,  $$  62,  64-b(3). 
To  the  General  Orders:    TX.  XII,  XXII,  XXVI,  XXXV. 
To  the  Supplementary  Forms:    By  analogy,  No.  169. 

Purpose  and  application  of  order. —  The  provisions  of  this  order  are  intended  to  corer  money 
which  the  bankrupt  or  some  third  party  may  be  called  upon  to  furnish  after  the  initiation 
of  the  proceedings  in  order  to  meet  expenses  incurred  by  the  officer  for  the  purposes  specially 
recited  in  the  order,  which  purposes  do  not  include  the  money  deposited  with  the  clerk 
to  meet  the  fees  (not  expenses)  of  the  clerk,  referee  and  trustee.  The  purpose  of  the  order 
is  to  protect  the  oflScers  from  personal  loss  in  the  performance  of  their  duties  under  the 
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bankrupt  act,  but  it  is  not  the  intent  of  the  order  that  the  bankrupt  shall  be  repaid  the 
money  which  presumably  he  took  out  of  his  estate  to  pay  th0  fees  of  officers  before  he  filed 
his  petition  in  bankruptcy.    In  re  Matthews  (D.  C,  Iowa),  3  Am.  B.  R.  265,  97  Fed.  772. 

Under  this  order  a  bankrupt  is  entitled  to  be  reimbursed  for  the  amount  advanced  by 
him  for  the  issuance,  publication  and  mailing  of  necessary  notices  to  creditors  of  an  appli- 
cation for  his  discharge.     In  re  Hatcher   (D.  C.,  Tex.),  16  Am.  B.  R.  722,  145  Fed.  658. 

The  referee  is  not  authorized  to  require  the  bankrupt  to  pay  the  statutory  fee  before  he  , 
is  given  his  discharge  where  such  bankrupt  has  filed  an  affidavit  of  inability.    In  re  Plimp-  * 
ton   (D.  C.,  Va.),  4  Am.  B.  R.  614,  103  Fed.  775.    See,  generally,  Sellers  v.  Bell   (C.  C.  A., 
5th  Cir.),  2  Am.  B.  R.  529,  552,  94  Fed.  801. 

In  reimbursing  the  bankrupt  or  a  creditor  for  money  advanced  under  this  general  order 
to  defray  the  expenses  of  the  referee,  marshal  or  clerk,  such  reimbursement  has  the  same 
priority  that  the  expenses  themselves  would  have  had;  the  one  making  the  advancement 
being  subrogated  to  the  rights  of  the  officer  >x^ose  expenses  are  advanced.  Matter  of  Burke 
(D.  C,  Ohio),  6  Am.  B.  R.  502,  156  Fed.  703. 

Other  cases  citing  this  order.— In  re  Smith  (D.  C,  N.  Car.),  5  Am.  B.  R.  559,  564,  108 
Fed.  39;  Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  83  Am.  B.  R.  277,  42  Wash.  Law  Rep. 
774;  Matter  of  Longhney  (D.  C,  Wash.),  34  Am.  B.  R.  206,  218  Fed.  980. 

XL  AMENDMENTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  applica- 
tion of  the  petitioner.  Amendments  shall  be  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are  made 
to  separate  schedules,  the  same  must  be  made  separately,  with  proper  refer- 
ences. In  the  application  for  leave  to  amend,  the  petitioner  shall  state  the 
cause  of  the  error  in  the  paper  originally  filed. 

[The  last  sentence  is  new.  The  rest  of  the  general  order  is  substantially  the  same  as 
a  part  of  General  Order  XIV,  1867.1 

Cross-references:    To  the  law:     S§  2{6)    (15),  39-a(2). 
To  the  Supplementary  Forms:     Nos.  81,  82,  83. 
To  the  Equity  Rules:    XXVIII  to  XXX. 

As  to  amendments  to  petitions,  see  disussion  under  §  18;  as  to  amendments  of  schedules, 
see  under  §  7 ;  and  as  to  intervention  by  other  creditors,  see  under  §  59. 

Paipoise  and  application  of  order. —  Tlie  purpose  of  this  order  is  to  authorize  the  court  to 
allow  corrections  to  be  made  of  errors,  insufficiencies  and  uncertainty  in  the  petiti(Hi  or 
schedules,  but  not  practically  to  repeal  the  legislative  declarations  that  petitions  must  be 
filed  in  duplicate  within  the  four  months  specified.  In  re  Stevenson  (D.  C,  Del.),  2  Am. 
B.  R.  66,  94  Fed.  110.  This  power  of  amendment  is  substantial  and  conferred  for  effecting 
the  broad  purposes  of  the  act,  and  is  not  confined  to  niceties  of  diction  or  other  imma^ 
terial  or  merely  formal  matters.  To  hold  that  it  does  not  embrace  the  insertion  of  material 
and  essential  averments  in  any  stage  of  the  proceedings  before  judgment  would  reduce  it  to  a 
shadow.  In  re  Mackey  (B.  C.,  Del.),  6  Am.  B.  R.  677,  586,  110  Fed.  355.  It  deals  with  amend- 
ments to  a  petition  and  schedules,  but  was  not  intended  to  abrogate  or  restrict  the  general 
power  of  amendment  in  other  respects  vested  in  the  court.  In  re  Bellah  (D.  C,  Del.),  8  Am. 
B.  R.  310,  116  Fed.  49.  See  also  Gleaaon  v.  Smith,  Perkins  &  Co.  (C.  C.  A.,  3d  Cir.),  16  Am. 
B.  R.  602,  145  Fed.  895. 

An  application  for  leave  to  amend  matters  must  set  forth  the  allegations  required  by  this 
order,  and  if  such  allegations  are  not  set  forth  time  may  be  granted  to  insert  the  same.  In 
re  Portner  (D.  C,  Pa.),  18  Am.  B.  R.  89,  149  Fed.  79©.  See  also  In  re  Pure  Milk  Co.,  of 
Mobile  (D.  C,  Ala.),  18  Am.  B.  R.  736,  154  Fed  682.  No  time  is  specified  within  which 
amendments  may  be  allowed  under  this  order.  Columbia  Bank  v.  Birkett  (Ct.  App.,  N.  Y.), 
9  Am.  B.  R.  481,  486,  affg.  65  App.  Div.  615.  The  application  must  state  the  cause  of  the 
error  in  the  paper  originally  filed.  Matter  of  Brincat  (D.  C.,  Ala.),  37  Am.  B.  R,  587,  233 
Fed.  8.11. 

Amendment  of  exemption  claim. — A  bankrupt,  making  an  imperfect  claim  to  exemptions  in 
his  schedules,  may  be  allowed  to  amend,  but  such  amendment  must  relate  to  conditions 
existing  at  the  time  the  imperfect  claim  was  formulated.  Matter  of  Crmn  (D.  C.,  Ohio), 
34  Am.  B.  R.  586,  221  Fed.  729. 

Verification  of  amendment. —  Failure  to  verify  an  amendment  to  an  involuntary  petition, 
as  required  by  this  general  order,  may  be  subsequently  corrected.  International  Silver  Co.  v. 
N.  Y.  Jewelry  Co.   (C.  C.  A.,  6th  Cir.),  37  Am.  B.  R.  91,  233  Fed.  945. 

Other  cases  citing  this  order.— In  re  Strait  (Ref.,  N.  Y.),  2  Am.  B.  R.  308;  In  re  Meyers 
(D.  C,  N.  Y.),  3  Am.  B.  R.  260.  97  Fed.  757;  In  re  Shafl'er  (D.  C,  N.  Car.),  4  Am.  B.  R. 
728.  104  Fed.  982;  White  v.  Bradley  Timber  Co.  (D.  C.  Ala.),  8  Am.  B.  R.  671,  116  Fed.  768; 
In  re  Duffy  (D.  C,  Pa.),  9  Am.  B.  R.  358,  118  Fed.  926;  Matter  of  Haff  (C.  C.  A.,  2d  Cir.), 
13  Am.  B.  R.  362,  366,  135  Fed  742;  Burke  v.  Guarantee  Title  &  Trust  Co.  (C.  C.  A.,  3d  Cir.), 
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14  Am.  B.  R.  31,  134  Fed.  562;  In  re  Fisher  (D.  C,  Va.),  15  Am.  B.  R.  652,  654,  142  Fed. 
205;  In  re  Ooodmaa  (C.  C.  A.,  5th  Cir.),  23  Am.  B.  R.  504,  174  Fed.  644;  Brandt  v.  May- 
hew  (C.  C.  A.,  9th  Cir.),  33  Am.  B.  R.  845,  218  Fed.  422. 

XIL  DUTIES  OF  REFEREE. 

1.  The  order  referring  a  case  to  a  referee  shall  name  a  day  upon  which 
the  bankrupt  shall  attend  before  the  referee ;  and  from  that  day  the  bankrupt 
shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to  his  bank- 
ruptcy, and  may  receive  from  the  referee  a  protection  against  arrest,  to 
continue  until  the  final  adjudication  on  his  application  for  a  discharge, 
unless  suspended  or  vacated  by  order  of  the  court.  A  copy  of  the  order 
shall  forthwith  be  sent  by  mail  to  the  referee,  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  officer  of  the  court  And  thereafter  all  the 
proceedings,  except  such  as  are  required  by  the  act  or  by  these  general  orders 
to  be  had  before  the  judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee ;  and  at  such  times  and  places  the 
referees  may  perform  the  duties  which  they  are  empowered  by  the  act  to 
perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition,  or 
for  an  injunction  to  stay  proceedings  of  a  court  cr  officer  of  the  United  States, 
or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may  refer 
such  an  application,  or  any  specified  issue  arising  thereon,  to  the  referee 
to  ascertain  and  report  the  facts. 

[Paragraph  1,  except  the  last  sentence,  is  the  second  para|n*aph  of  General  Order  IV, 
1867,  with  slight  changes.  Paragraph  2  is  derived  from  General  Order  V,  1867.  Para- 
graph 3  la  new;  its  validity  as  a  Umitation  on  the  power  of  the  referee  to  grant  stays  is 
douoted  (see  p.  25),  especially  where  the  district  judge  has  conferred  such  power  on  the 
referee  hy  |  38-a(4).] 

Cross-references:  To  the  Uw:  As  to  seneral  jurisdiction  and  powers  of  referee,  {§  38,  39; 
As  to  orders  of  reference,  §§  18-f-g,  22;  Aa  to  time  and  place  when  duties  of  referee 
will  be  performed,  §  65;  As  to  limitations  on  powers  of  referee,  §§  12-d,  14-b,  38-a(4), 
d9-b ;  As  to  allowance  of  claims,  §  57 ;  As  to  bankrupt's  subjection  to  orders  of  court, 
$  7(2)  As  to  orders  of  protection,  $  9^a. 

To  the  General  Orders:  IX,  XI,  XVI,  XXI,  XXII,  XXIII,  XXIV,  XXV,  XXVI, 
XXVTI,  XXIX,  XXX,  XXXIII,  XXXV. 

To  the  Official  Fonns:    Nos.  14,  16. 

Duties  generally  of  referees  after  reference  are  discussed  under  sections  2,  9,  18,  38,  39,  55 
and  57.    For  duties  and  compensation  of  special  masters,  see  sections  12,  14,  18  and  72. 

Jurisdiction  and  authority  of  referee;  in  generaL —  The  authority  of  the  referee  dates  from 
the  time  the  order  of  reference  is  placed  in  his  hands,  not  from  the  time  of  its  signing  or 
filing.  The  phrase  "  forthwith  be  sent  by  mail  to  the  referee  **  includes  delivery  as  well  as 
mailing,  so  that,  whether  the  copy  of  order  of  reference  be  sent  by  mail  or  delivered  per- 
sonally, the  jurisdiction  of  the  referee  attaches  only  from  the  time  of  its  receipt  by  him. 
In  re  Floreken  (D.  C,  Cal.),  5  Am.  B.  It  802,  107  Fed.  241.  The  last  sentence  of  subdivision 
1  is  new  and  was  evidently  intended  by  the  justices  of  the  Supreme  Court  to  apply  to  the 
new  and  enlarged  jurisdiction  of  the  referee  under  the  present  act.  In  re  Scott  (Ref., 
Mass),  7  Am.  B.  R.  35.  This  order,  together  with  §  38(4),  confine  a  referee  strictly 
within  the  limits  of  the  order  of  reference,  all  original  and  ultimate  power  being  vested 
in  the  judge.  In  re  Quackenbush,  (D.  C,  N.  Y.),  4  Am.  B.  R.  274,  102  Fed.  282.  Section 
9-a  and  Gen.  Ord.  Nos.  12  and  30  are  in  pari  materia  and  should  be  construed  together. 
United  States  ex  rel.  Kelly  v.  Peters,  22  Am.  B.  R.  177,  166  Fed.  613. 

The  general  authority  of  a  referee  in  bankruptcy  extends  to  the  consideration  of  an  inter- 
vening petitioner's  claim  to  property  or  its  proceeds  in  the  hands  of  the  trustee,  alleged 
to  be  the  property  of  the  petitioner,  and  not  of  the  bankrupt  estate.  In  re  Di;ayton  (D.  C, 
Wis.),  13  Am.  B.  R.  602,  1.^5  Fed.  883. 

Reference  to  special  master. —  Upon  petition  for  reclamation  from  bankrupt's  trustee  of 
property,  the  title  to  which  is  claimed  by  petitioners,  the  practice  has  been  to  refer  the 
matter  to  a  special  master  and  not  to  the  referee  in  bankruptcy;  and  although  the  referee 
may  have  jurisdiction  to  determine  such  questions  and  thus  save  the  expense  of  a  reference. 
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a  chance  sfaould  be  ma^e  by  the  Supreme  Court,  in  order  that  the  practice  may  be  uniform 
throughout  thb  United  States.  In  re  Tracy  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  539,  179  Fed. 
366.  The  referee  has  no  jurisdiction  to  hear  applications  for  discharge  except  upon  reference 
to  him,  as  special  master.    In  re  Taylor  { D.  C.,  Ala, ) ,  26  Am.  B.  R.  143. 

The  prooeraingi  required  by  the  act  to  be  had  before  the  judge  are  applications  for  discharge, 
for  approval  of  compositions,  for  punislmient  for  contempt,  contested  involuntary  petitions 
in  bankruptcy,  and  all  petitions  for  adjudication  when  the  judge  is  in  the  district.  The 
proceedings  oth^  than  those  required  by  the  general  orders  to  be  had  before  the  judge  are 
applications  for  injunctions  to  stay  proceedings  of  a  court  or  officer  of  the  United  States. 
Matter  of  the  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  14,  134  Fed.  51;  United 
States  V.  Libermaa  (D.  C,  N.  Y.),  23  Am.  B.  R.  734,  176  Fed.  161.  In  the  following  words 
from  this  generkl  order,  "  and  thereafter  all  the  proceedings.  .  .  .  shall  be  had  before 
the  referee,"  the  word  "  shall "  is  directory,  and  tne  jurisdiction  of  the  judge  over  such  of 
the  said  proceedings  an  may  be  brought  before  him  in  the  first  instance  is  not  thereby 
oust^.    Matter  of  Monsarrat  (D.  C,  Hawaii),  25  Am.  B.  R.'  815. 

Protection  of  bankrupt  from,  arrest — Section  9-a,  subd.  2,  providing  that  the  bcmkrupi^ 
shall  not  be  exempt  from  arrest  where  a  debt  or  claim  would  not  be  released  by  his  discharge, 
except  when  he  is  '*  in  'attendance  upon  a  Court  of  Bankruptcy  or  engaged  m  the  perform- 
ance of  a  duty  imposed  by  the  act,"  as  construed  by  this  general  order,  suspends  tne  exer- 
cise of  the  right  of  arrest  pending  the  bankrupt's  application  for  discharge.  In  re  Lewen- 
sohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  594,  99  Fed.  73. 

Reference  to  spedal  master. —  The  purpose  of  a  reference  under  this  order  is  to  five  to  the 
court  every  aid  which  the  referee  can  anord,  to  relieve  the  congested  condition  ol  the  busi- 
ness whiclC  may  be  before  the  judge,  and,  when  the  report  is  filed,  the  court's  attention  must 
be  directed  to  'such  parts  thereof  to  which  objection  can  be  made,  b^  exceptions  filed  within 
twenty  days  as  provided  by  rule  66  of  the  Equity  Rules.  Matter  of  Pierce,  Jr.  (D.  C»,  Wash.), 
82  Am.  B.  R.  96,  210  Fed.  389. 

Discharge;  jurisdiction  of  referee. —  The  referee  has  no  jurisdiction  to  determine  the  question 
as  to  discharge,  but  the  court  may  refer  the  case  to  him  generally  for  a  report.  He  aids 
the  court  like  a  master  in  chancery.  He  cannot  finally  determine  the  question  of  discharge 
or  non-diadiarge,  but  he  may  be  ordered  to  report  the  facts  and  his  recommendation  or 
conclusion  as  to  jbhe  matter.  International  Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.), 
33  Am.  B.  R.  178,  217  Fed.  736;  Matter  of  Amer  (D.  C,  Pa.),  36  Am.  B.  R.  627,  228  Fed. 
676;  Matter  of  C.  H.  Kendrick  &  Co.  (D.  C,  Vt.),  35^  Am.  B.  R.  630,  226  Fed.  980;  In  re 
Rauchenplat  (D.  C,  Porto  Rico),  9  Am.  B.  R.  763.  But  where  an  application  for  discharge 
must  be  heard  and  decided  by  the  judge,  such  application  or  any  specified  issue  arising 
thereon  may  be  sent  to  the  referee  to  ascertain  and  report  the  facts,  and  no  one  is  preju- 
diced thereby.    In  re  McDufT  (C.  C.  A.,  5th  Cir.),  4  Am.  B.  R,  110,  101  Fed.  241. 

In  the  wesfem  district  of  Kentucky,  where  specifications  of  objections  to  a  bankrupt's 
discharge  have  been  filed,  the  practice  is  to  refer  the  application  for  dischai^e  to  a  referee 
to  ascertain  and  report  the  facts  under  the  third  clause  of  this  general  order.  Matter  of 
Daugherty  (D.  C,  Ky.)  26  Am.  B.  R.  550. 

Confirmation  of  a  composition. —  It  seems  that  the  judge  may  require  the  referee  to  report 
the  facts  concerning  an  application  for  confirmation  of  a  composition.  Adler  v.  Jones 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967. 

Claims  of  intervening  petitioners. —  No  provision  of  the  bankruptcy  act  or  of  the  general 
orders  requires  the  claim  of  an  intervening  petitioner,  to  property  in  the  hands  of  the 
trustee,  to  be  heard  before  the  judge.  In  re  Drayton  (D.  C,  Wis.),  13  Am.  B.  R.  602,  135 
Fed.  883. 

Injunctions. —  The  reason  for  this  provision  is  obvious;  "  the  supreme  court  had  in  mind  the 
dignity  of  other  courts.  Federal  and  State,  and  of  other  officers,  and  provided  that  they 
might  only  be  interfered  with  by  a  tribunal  of  equal  rank,  and  not  by  a  subordinate  official,   . 
unless  for  definitely  described  reasons  action  by  the  latter  should  be  unavoidable.''     In  re 
Berkowita  (D.  C,  Pa.),  16  Am.  B.  R.  251,  143  Fed.  598. 

Archibald,  District  Judge,  in  Re  Benjamin  (D.  C,  Pa.),  16  Am.  B.  R.  351,  140  Fed.  320, 
says:  "The  right  of  a  referee  to  award  an  injunction  cannot  be  regarded  as  finally  settled. 
For  while  it  is  sustained  by  some  of  the  leading  works  on  bankruptcy  ...  it  is  denied 
by  rule  in  certain  jurisdictions  and  limited  in  others.     .  .     and  is  materially 

restricted,  if  not  taken  away,  by  the  general  orders  of  the  supreme  court.  General  Orders 
XII." 

Judge  Lowell  discussed  the  subject  to  some  extent  in  Re  Steuer  (D.  C,  Mass.),  6  Am.  B.  R. 
214,  but  declined  to  decide  the  point.  He  says  there,  however,  that  "  it  is  strongly  implied 
that  the  referee  has  some  jurisdiction  to  issue  injunctions  to  any  party  not  an  officer  of  the 
United  States  or  of  a  State,  unless  the  injunction  stays  the  proceedings  of  the  court."  This 
opinion  is  approved  in  In  re  Berkowitz  (D.  C,  Pa.),  16  Am.  B.  R.  251,  255,  143  Fed.  598. 

Under  this  general  order,  it  seems,  that  a  petition  to  stay  pending  suits  should  be  filed 
in  the  bankruptcy  court.    Continental  Nat.  Bank  v.  Katz  ( Super.  Ct.,  111. ) ,  1  Am.  B.  R.  19. 

If,  by  consent  of  the  parties  in  a  case,  the  referee  acquires  jurisdiction  to  hear  a  motion 
for  injunction,  he  may  near  it,  and  advise  the  judge  of  his  decision  by  filing  it  with  the 
clerk  of  the  court.  But  only  the  judge  can  issue  the  order.  In  re  Siebert  (D.  C,  N.  J.), 
13  Am.  B.  R.  348,  133  Fed.  781. 
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When  power  of  referee  to  grant  injnnction  inunaterijd. — Where  the  Dierict  Court  upon  its 
own  motion  broadens  and  issues  anew  an  injunction  restraining  the  prosecuticfti  of  a  suit  in 
the  State  court,  it  is  immaterial  whether  th^  referee  had  power  to  order  a  stay  in  the  first 
instance.    In  re  Brown  &  Company  (C.  C.  A.,  8th  Cir.),  28  Am.  B.  R.  3d6. 

Compensation  of  referee. — ^Where  a  contested  application  for  a  discharge  is  refused  a» 
authorised  by  General  Order  12,  the  court  since  the  amendment  to  §  72  is  without  power  to 
allow  special  compensation  to  the  referee  for  his  serrices  in  the  matter.  In  re  Wilcox  (D.  C.» 
Mich.),  19  Am.  B.  R.  241,  156  Fed.  d85.  Where  a  case  is  referred  to  a  referee  to  ascertain 
and  report  the  facts  upon  an  application  for  discharge,  the  referee  is  not  entitled  to  any 
other  compensation  than  that  prescribed  by  the  act  itself.  In  re  Troth  (D.  C,  Ohio),  4  Am. 
6.  R.  780,  104  Fed.  291.  A  referee  is  not  entitled  to  special  compensation  for  services  on  the 
reference  of  a  petition  to  vacate  an  order  of  adjudication  where  the  reference  was  made  to 
him  as  "referee  in  bankruptcy."  Matter  of  Langford,  Felts  &  Myers  (D.  C,  Cal.),  35  Am. 
B.  R.  619,226  Fed.  311. 

Other  cases  citing  this  order. —  In  re  Huddleeton  (Ref.,  Ala.),  1  Am.  B.  R.  572;  In  r& 
Parker  (Ref.,  Kan.),  1  Am.  B.  R.  615;  In  re  Lo^n  <D.  C,  Ky.),  4  Am.  B.  R.  525,  102 
Fed.  876;  In' re  McGill  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  155,  180,  106  Fed.  67;  In  re  Lesser 
Bros.  (C.  C.  A.,  2d  Cir.),  6  Am.  B.  R.  320;  Mueller  v.  Nugent,  7  Am.  B.  R.  224>  232, 
184  U.  S.  1,  46  L.  Ed.  405;  In  re  Gutman  &  Wenk  (D.  C,  N.  Y.),  8  Am.  B.  R.  252» 
255,  114  Fed.  1009;  Metdalf  ▼.  Barker,  9  Am.  B.  R.  36,  46,  187  U.  S.  165;  In  re 
Rochford  (C.  C.  A.,  8th  Cir.),  10  Am  B.  R.  608,  611,  124  Fed.  182;  Kentucky  Nat. 
Bank  of  Louisville  v.  Carley  (O.  C.  A.,  3d  Cir.),  12  Am.  B.  R.  119,  127  Fed.  686; 
Moulton  V.  Oobnm  (C.  S.  A.,  Ist  Cir.),  12  Am.  B.  B.  533,  181  Fed.  201,  affg.  11  Am. 
B.  R.  212;  In  re  Rortiine  (D.*  C,  W.  Va.),  14  Am.  B.  R.  786,  138  Fed.  837;. Matter  of 
Matthews  Consolidated  Slate  Co.  (Ref.  Mass.),  15  Am.  B.  R.  779;  Matter  of  Adler  (C.  C. 
A.,  2d  Cir.),  16  Am.  B.  R.  414,  144  Fed.  659;  In  re  Knopf  (D.  C,  S.  Car.),  16  Am.  B.  R. 
432,  439,  144  Fed.  245;  Matter  of  Sonnabend  (Ref.,  Mass.),  18  Am.  B.  R.  117;  Matter  of 
Cohn  (Ref.,  Ctfl.),  18  Am.  B.  R.  786,  792;  Matter  of  Back  Bay  Automobile  Co.  (D.  C.» 
Mass.),  19  Am.  B.  R.  33,  36,  158  Fed.  679;  Knapp  v.  fipencer  Co.  v.  Drew  (C.  C.  A.,  ath 
Cir.),  20  Am.  B.  R.  355,  160  Fed.  413;  Matter  of  Berkowitz  (D.  C,  N.  J.),  22  Am.  B.  R. 
227,  173  Fed.  1013;  Norton  ▼.  Bielby  (N.  Y.,  Oneida  County  Court),  33  Am.  B.  R.  295,. 
86  Misc.  644;  Matter  of  Komar  (D.  C,  N.  Y.),  37  Am.  B.  R.  683,  234  Fed.  378. 

Zni.  APPOINTMENT  AND  REUOVAL  OF  TRUSTEE. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be  approved 
or  disapproved  by  the  referee  or  by  the  judge ;  and  he  shall  be  removable  by 
the  judge  only. 

[As  a  rule  W  bankruptcy,  this  general  order  is  new;  but  the  former  bankruptcy  law 
itself  contained  similar  provisions  as  to  the  approval  of  the  choice  of  a  trustee  (Act  of 
1867,  §  13,  R.  S.,  §  5034 >.  Under  that  act  a  trustee  could  be  removed  not  only  by  order 
of  the  court,  but  in  some  cases  by  a  vote  of  the  creditors  with  the  approval  of  tKe  court 
(Act  of  1867,  §  18,  R,  S.,  S  5039).] 

Cross-references:    To  the  law:    As  to  appointment  of  trustees,  {{  2(17),  44,  45,  56;  As  to 
to  removal  of  trustees,  f  46. 
To  the  General  Orders:    XIV,  XV,  XVI,  XVII,  XXV. 
To  the  Official  Forms:    Nos.  22,  23,  24,  27,  52,  53,  54,  55. 
To  the  Supplementary  Forms:    No.  160. 

Meaning  and  application  of  order. —  This  provision  means  that  a  supervisory  power  is  vested 
in  the  court  to  meet  contingencies  which  could  not  be  definitely  provided  for  m  the  act,  and 
which  must  appeal  to  the  good  judgment  and  conscience  of  the  court,  and  whereby  the  court 
would  be  armed  with  the  power  to  prevent  the  selection  of  a  person,  who,  in  its  judgment^ 
and  notwithstanding  the  expressed  desire  of  the  majority  in  number  and  amount  of  the  cred- 
itors or  even  of  all  the  creditors,  would  not  be  a  proper  selection,  and  whose  appointment 
might  result  in  a  defeat  of  the  proner,  just  and  equitable  administration  of  the  bankrupt  law 
in  that  particular  case.  But  the  emergency  should  not  be  a  trivial  one;  it  should  be  one  of  grave 
character  and  due  weight,  and  unless  such  an  emergency  appears,  it  is  the  duly  of  the  referee 
to  approve  the  selection,  alwavs  subject,  of  course  to  a  review  of  such  action  by  the  district 
judge.    In  re  Henschel  (Ref.,  N.  Y.) ,  6  Am.  B.  R.  25. 

llie  approval  by  the  referee  and  district  judge  of  the  appointment  of  a  trustee  by  the 
creditors  is  a  matter  of  discretion,  depending  upon  the  circumstances  of  each  case.  The  choice 
of  the  creditors  should  not  be  overruled  by  the  referee  or  district  judge  except  for  substantial 
reasons,  and  the  confirmation  of  such  appointment  should  not  lie  disturbed  by  the  Circuit 
Court  of  Appeals  unless  an  abuse  of  discretion  appears  Matter  of  Merrit  Construction 
Co.  (C.  C.  A.,  2d  Cir.),  33  B.  R.  616.  219  Fed.  .555;  Wilson  v.  Continental  Building  &  Loan 
Assoc.  (C.  C.  A.,  9th  Cir.),  37  Am.  B.  R.  444,  232  Fed.  824. 

**  This  general  order  confers  no  power  on  a  referee  to  announce  that  he  will  not  appoint 
the  trustee  already  appointed  by  the  creditors.     It  does  authorize  him  to  disapprove  sudi 
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appointment  by  order,  and  should  this  be  done  at  the  time  the  appointment  is  made  by 
the  creditors  it  is  probable  that  the  creditors  may  proceed  at  once  to  appoint  some  other 
person  .  .  .;  but  should  they  do  this  the  matter  should  be  reported  to  the  judge,  who 
may  remove  the  trustee  appointed  by  the  creditors,  and  order  another  appointment  by  the 
creditors.  In  no  event  can  the  referee  ignore  the  appointment  made  by  the  creditors,  and 
proceed  summarily  to  appoint  the  trustee  without  holding  another  election.'^  In  re  Hare 
(D.  C,  N.  Y.),  9  Am.  B.  R.  620,  119  Fed.  246. 

Approval  or  disapproval  of  eleGtiona^ —  It  is  evident  that  the  Supreme  Court  intended  by  this 
order  to  establish  a  rule  concerning  the  approval  or  disapproval  of  elections  by  creditors  similar 
to  that  which  existed  under  the  act  of  1867.  The  decisions  under  the  present  law  on  this 
point  show  that  such  has  been  the  understanding  of  our  Federal  courts.  In  re  Eastlack 
(D.  C,  N.  J.),  m  Am.  B.  R.  629,  145  Fed.  68. 

Whenever  a  referee  disapproves  of  a  choice  of  trustee  made  by  creditors,  it  is  a  good  rule  to 
permit  them  another  opportunity  to  make  a  selection  of  one  who  is  free  from  any  "  entangling 
alliances  '*  that  might  interfere  with  the  proper  discharge  of  the  duties  devolving  upon  him. 
In  re  Van  .De  Mark  (D.  C,  N.  Y.) ,  23  Am.  B.  R.  760,  175  Fed.  287. 

The  following  cases  establish  the  rule  that  the  election  of  a  trustee  by  the  creditors  is  not 
to  be  disapproved,  unless  there  is  good  reason  for  believing  that  the  election  has  been  directed, 
managed,  or  controlled  by  the  bankrupt,  or  his  attorney,  or  by  some  influence  opposed 
to  the  creditor'^  interest.  In  Falter  v.  Reinhard  (D.  €.„  Ohio),  4  Am.  B.  R.  782,  104  Fed. 
202,  the  votes  of  certain  creditors  were  challenged  on  the  ground  that  the  letters  of  attorney  to 
the  person  representing  them  had  been  -procured  through  the  influence  and  efforts  of  the  bank- 
rupts for  the  purpose  of  controlling  the  election  of  the^trustee.  After  hearing  the  evidence  in 
the  matter,  the  referee  sustained  &#  diallenge.  The  opinion  in  that  case  shows  that  a  plsin 
for  the  election  of  the  bankrupts'  candidate  was  conceived  and  carried  out  in  the  bankrupts' 
place  of  business,  and  that  the  bankrupts  themselves  had,  by  preparing  the  proofs  of  claims  for 
creditors  without  expense  to  them,  and  by  the  solicitation  of  creditors  at  their  place  of  busi- 
ness to  give  their  proxies  to  one  of  the  bankrupts'  clerks,  attempted  to  direct  and  control  the 
proceedings  looking  to  the  election  of  a  trustee.  The  referee  disapproved  this  action,  and, 
on  petition  for  review,  the  court  afiirmed  the  order  of  the  referee.  This  decision  was  affirmed 
by  the  circuit  court  of  appeals.    In  re  McGill  (C.  C.  A.,  6th  Cir.) ,  6  Am.  B.  R.  156,  106  Fed.  57. 

Where  the  person  appointed  trustee  of  a  bankrupt  estate  receives  his  appointment,  in  part, 
at  least,  as  a  result  of  the  active  efforts  in  the  solicitation  and  voting  of  claims  bv  a 
creditor  which  is  his  corporate  employer  and  in  which  he  is  a  stockholder,  and  such  creditor 
holds  security  for  a  part  of  its  debt  and  is  charged  with  having  received  preferences,  such 
person's  appointment  will  be  disapproved.  Matter  of  Anson  Mercantile  Co.  (D.  C,  Tex.),  25 
Am.  B.  R.  429,  185  Fed.  093. 

In  the  case  of  In  re  Rekersdres  (D.  C,  N.  Y.),  5  Am.  B.  R.  811,  108  Fed.  206,  an  attorney 
representing  the  bankrupt  and  her  regularly  appointed  attorney,  who  also  held  letters  of 
attorney  from  three  creditors,  nominated  a  certain  person  for  the  trusteeship  of  the  bankrupt. 
Objection  being  made  in  behalf  of  another  creditor  to  the  nomination,  the  referee  sustained  the 
objection,  because  the  business  association  of  the  proposed  trustee  with  the  regularly  appointed 
attornev  of  the  bankrupt  raised  a  presumption  that  the  person  nominated  for  trustee  was  nom- 
inated m  fact  by  the  bankrupt  or  her  attorney,  and  was  therefore  not  a  suitable  person  to  act 
in  the  interest  of  creditors.    The  district  court  approved  the  referee's  action. 

Bankrupt  had  an  estate  of  only  $3,500,  to  be  divided,  after  paying  expenses  among  creditors 
having  claims  aggregating  $9,000,  over  $7,000  of  which  claims  were  said  to  be  owing  to  near 
relatives  of  the  bankrupt  or  members  of  the  family.  One  of  the  bankrupt's  attorneys  pre- 
sented the  claims  of  and  had  powers  of  attorney  from  about  80  per  cent,  of  these  claimants  at 
the  flrst  meeting  of  creditors,  thus  conrolling  the  appointment  of  the  trustee  and  he  insisted, 
over  the  objection  of  the  other  crediors,  upon  the  selection  of  an  attorney  as  trustee,  who  had 
an  office  in  the  building  ocfcupied  by  the  oankrupt's  attorneys.  It  was  held  that  under  this 
eeneral  order  the  appointment  of  a  trustee  by  the  majorityof  the  creditors  being  subject  to 
the  approval  or  disapproval  of  the  referee,  the  referee  was  justified  in  disapproving,  as  contrary 
to  public  policy,  a  selection  which  would  allow  the  bankrupt  and  his  relatives  to  administer  the 
estate.    In  re  Sitting  (D.  C,  N.  Y.),  25  Am.  B.  R.  682,  182  Fed.  917. 

In  the  case  of  In  re  Henschel  (Ref.,  N.  Y.),  6  Am.  B.  R.  25,  upon  the  election  of  a  trustee, 
it  was  objected  that  the  attorney  by  whose  vote  the  trustees  were  elected  held  proxies  obtained 
from  creditors  who  were  acting  in  combination  with  the  bankrupt,  and  that  the  trustee  was 
in  fact  the  choice  of  the  bankrupt  and  had  announced  in  advance  that  if  elected  he  would  not 
prosecute  certain  actions  which  some  of  the  creditors  thought  should  be  prosecuted.  On  a 
trial  of  the  merits  of  the  objection,  the  attorney  refused  to  answer  certain  relevant  questions, 
and  this  fact,  together  with  the  fact  that  a  large  number  of  the  claims  represented  by  the 
attorney  were  proven,  and  that  the  letters  of  attorney  to  him  were  executed  before  adjudication 
in  bankruptcy,  led  to  the  disapproval  of  the  election  of  the  trustee. 

In  the  case  In  re  Dayville  Woolen  Co.  (D.  C,  Conn.),  8  Am.  B.  R.  85,  114  Fed.  674,  the 
attorney  of  certain  creditors  was  asked  whether  any  of  the  claims  intended  to  be  voted  by  him 
had  been  assigned  to  any  person  or  corporation  in  the  interest  of  the  bankrupt.  He  refused  to 
answer  the  question.  Notwithstanding  this  refusal,  and  the  fact  that  he  had  acted  as  counsel 
for  the  bankrupt  during  the  proceedings  in  insolvency,  the  referee  permitted  him  to  vote  and 
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approved  the  election.  On  these  facts  the  court  set  aside  the  order  of  approval  made  by  the 
referee. 

In  the  case  of  In  re  Blue  Ridge  Packing  Co.  (D.  €.,  Pa.),  11  Ajn.  B.  R.  36,  125  Fed.  820, 
there  were  objections  that  the  trustee  elected  by  the  creditors  had  previously  advised  the 
assignment  for  the  benefit  of  creditors  under  the  State  law,  which  was  the  act  of  bankruptcy 
complained -of,  he  being  also  the  assignee,  and  that  he  was  intimately  associated  with  the 
attorney  of  certain  stockholders  of  the  bankrupt  corporation  who  claimed  also  to  be  creditors. 
But  the  court  held  that  these  mere  facts  did  not  make  the  election  an  improper  one,  but  called 
only  for  a  close  scrutiny  of  it.    In  passing  on  the  point,  the  court  said : 

*^  It  is  to  be  remembered  in  all  such  cases  that  the  choice  of  a  trustee  is  lodged  by  the 
law  with  the  creditors  constituting  a  majority  in  number  and  amount,  and  that  their  selection 
is  not  to  be  interfered  with,  unless  it  clearly  imperils  the  fair  and  efficient  administration 
of  the  estate." 

In  the  case  of  In  re  Machin  (D.  C,  Pa.),  11  Am.  B.  R.  409,  128  Fed.  31»,  it  was  held 
that  votes  of  creditors  for  a  trustee  could  not  be  reje^tted,  on  the  mere  ground  that  the  candi- 
date voted  for  had  formerly  been  the  attorney  of  the  bankrupts. 

In  the  case  of  In  re  Gordon  Supply  &  Manufacturing  Co.  (D.  C,  Pa.),  12  Am.  B.  R.  94, 
129  Fed.  622,  the  trustee  elected  was  only  a  stockholder  in  the  bankrupt  corporation,  but 
had  been  associated  closely  as  attorney  and  legal  adviser  with  those  who  had  theretofore  been 
in  control  of  the  corporation.  Inasmuch  as  their  management  appeared  not  only  to  be  the 
subject  of  criticism,  but  might  call  for  action  on  the  part  of  the  trustee  to  hold  them  personally 
responsible,  it  was  held  that  the  election  could  not  be  approved. 

In  the  case  of  In  re  Cooper  (D.  C.  Pa.,)  14  Am.  B.  K.  320,  135  Fed.  196,  it  was  held  that 
the  attorney  who  had  been  employed  by  the  bankrupt  to*flle  his  petition  and  whose  obligation 
as  attorney  ceased  at  that  pomt,  and  who  had  received  no  fee  therefor,  was  not  disqiuililied 
from  voting  on  claims  afterward  received  from  creditors  without  his  own  solicitation  or  the 
procurement  of  the  bankrupt. 

Review  by  district  judge. — An  order  of  a  referee  approving  the  creditors'  appointment  of  a 
trustee  is  subject  to  review  by  the  district  judge.  In  re  Hanson  (D.  C.,  Minn.),  19  Am.  B.  R. 
235,  156  Fed.  717.  The  propCT  way  to  take  a  review  of  the  prooeedinffs  in  the  election  of  a 
trustee  is  by  a  petition  for  review  of  the  order  of  the  referee  approving  the  appointment  of  the 
trustee  by  the  creditors.  Matter  of  Arti-Stain  Company  (D.  C,  Mass.),  32  Am.  B.  R.  643, 
216  Fed.  942. 

Other  casM  citing  this  order.—  In  re  McGill  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  155,  106  Fed. 
57;  Matter  of  Cohen  (D.  C,  Mass.),  11  Am.  B.  R.  439,  442,  131  Fed.  391;  In  re  Kenny  k  Co. 
<D.  C,  Ind.),  14  Am.  B.  R.  611,  617.  136  Fed.  451 ;  In  re  AUm^  (D.  C.  N.  Y.).  23  Am.  B.  R. 
101,  105,  173  Fed.  691 ;  Vulcan  Metal  Co.  v.  North  Platte  Valley  Irrigation  Co.  {0.  0.  A.,  8th 
Cir.),  33  Am.  B.  R.  686,  220  Fed;  106. 

XIV.  NO  OFFICIAL  OR  GENERAL  TRUSTEE. 

.  No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general  trustee 
act  in  classes  of  cases. 

[Part  of  General  Order  IX,  as  amended  in  1874,  without  substantial  change.] 

XV.  TRUSTEE  NOT  APPOINTED  IN  CERTAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting  out  the 
facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  thereafter  a 
trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.  If  no  trustee 
is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of  the  creditors 
other  than  the  first  meeting  shall  be  called. 

[This  general  order  is  new.    Its  validity  has  been  doubted.    See  cross-references  below.] 
Cross-references:    To  the  law:     §§  2(17),  44,  45,  56.    See  also  §§  6  and  47-a(ll),  and  read 
§  2    (11). 
To  the  General  Orders:    XITI.  XTV 
To  the  Official  Forms:    No  27 
To  the  Supplementary  Forms:     No  77 

After  the  lapse  of  one  year. —  The  court  may  appoint  a  trustee  under  this  order,  upon  the 
petition  of  the  assipn^eo  of  a  creditor  alleging  that  the  bankrupt  died  leaving  property  which 
he  had  fraudulently  disposed  of  to  defraud  creditors.  Clark  v.  Pidcock  (C.  C.  A.,  3d  Cir.), 
12  Am.  B.  R,  309,  129  Fed.  745. 

Exemptions  may  be  set  apart  by  the  court  where  no  trustee  has  been  appointed,  as  provided 
in  this  order.    Smallev  v.  Langenour,  196  U.  S.  93,  13  Am.  B.  R.  692,  696. 

Other  cases  citing  this  order. —  In  re  Soper  and  Slada  (Ref.,  N.  Y.),  1  Am.  B.  R.  193;  In  re 
Rung  Bros.  (Ref.,  N.  Y.),  2  Am.  B.  R,  620,  622. 


XVI,  XVII.]  Duties  of  Tkustee.  1208 


XVI.  NOTICE  TO  TRUSTEE  OF  HIS  APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment  and 
approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  appoint- 
ment; and  the  notice  shall  require  the  trustee  forthwith  to  notify  the  referee 
of  his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a  statement  of  the 
penal  sum  of  the  trustee's  bond. 

[General  Order  IX,  1867^  with  some  slight  additions  as  to  the  contents  of  the  notice  and 
.  with  other  minor  changes.] 

Cross-references:    To  the  law:    §§  44,  60-arj-k. 
To  the  General  Orders:    XIII 
To  the  Official  Forms:    Nos.  24,  25,  26.  ' 
To  the  Supplementary  Forms:    Nos.  167,  168. 

*' 

XVU.    DUTIES  OF  TRUSTEE. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  creditor 
may  take  exceptions  to  the  determination  of  the  trustee  within  twenty  day's 
after  the  filing  of  the  report.  The  referee  may  require  the  exceptions  to  be 
argued  before  him,  and  shall  certify  them  to  the  court  for  final  determina- 
tion at  the  request  of  either  party.  In  case  the  trustee  shall  neglect  to  file  ^ny 
report  or  statement  which  it  is  made  his  duty  to  file  or  make  by  the  act, 
or  by  any  general  order  in  bankruptcy,  within  five  days  after  the  same  shall 
be  due,  it  shall  be  the  duty  of  the  referee  to  make  an  order  requiring  the 
trustee  to  show  cause  before  the  judge,  at  a  time  specified  in  the  order,  why 
he  should  not  be  removed  from  office.  The  referee  shall  cause  a  copy  of  the 
order  to  be  served  upon  the  trustee  at  least  seven  days  before  the  time  fixed 
for  the  hearing,  and  proof  of  the  service  thereof  to  be  delivered  to  the  clerk. 
All  accounts  of  trustees  shall  be  referred  as  of  course  to  the  referee  for  audit, 
unless  otherwise  specially  ordered  by  the  court. 

[General  Order  XIX,  1867,  with  several  slight  changes.] 

Cross-references:    To  the  law:     Duty  of  trustees,  in  general,  §§  47,  49;  As  to  filing  bonds, 

§  50;  As  to  exemptions,  SS  6,  7  (8),  47-a  (11),  as  perhaps  limited  by  ft  2  (11) ;  As  to 

appraisals  and  sales,  {  70'b. 
To  the  General  Orders:     XXIH,  XXI (6),  XXV.  XXVm,  XXIX.  XXXIII,  XXXV. 
To  the  Official  Forms:    Nos.  40,  41,  47,  48,  40,  50,  51,  and  generally  to  the  forms  for  sales, 

Nos.  42  to  46,  inclusive. 
To  the  Supplementary  Forms:    Nos.  77  78,  79,  80  on  exemptions,  and  Nos.  161,  162, 

163,  164,  165  as  to  reports  and  distribution ;  also  generally. 

Meaning  of  order. —  Kemington,  referee,  in  Re  Ellis  (Ref.,  Ohio).  10  Am.  B.  R.  754,  756, 
distinguishing  In  re  Vehite  (D.  C,  Vt.),  4  Am.  B.  R.  613,  103  Fed.  774,  says:  "What  the 
supreme  court's  General  Order  really  means  is,  as  it  seems  to  me,  simply  this:  the  trustee 
must,  within  twenty  days  after  his  appointment,  set  apart  the  exemptions  claimed  by  the 
bankrupt,  provided  and  so  far  as  they  are  correct;  the  bankrupt  may  except  as  of  course  to 
his  determination ;  and  the  creditors  shall  not  be  bound  in  this  particular  by.  their  trustee's 
acts,  although  they  usually  are  bound  by  their  trustee's  acts,  but  may  themselves  also  take 
exceptions.  .    .     Were  it  not  for  the  rule  creditors  would  perhaps  have  no  right  to  object 

at  all,  except  for  fraud  or  collusion;  but,  that  they  did  have  the  right,  would  have  an  indefinite 
time  within  which  to  except  to  the  trustee's  repoVt,  and  thus  tie  up  the  question  of  exception 
indefinitely.  By  this  rule  the  trustee  is  free  from  all  exceptions  on  the  part  of  any  fault- 
finding creditors  after  twenty  days.  Of  course  there  is  no  need  of  any  such  limitation  in 
regard  to  the  bankrupt's  filing  exceptions,  for  he  is  right  on  the  spot  when  the  exemptions  are 
thus  set  off  and  will  act  without  delay  anyway  if  he  wants  to  get  more;  and  his  delay,  for  that 
matter,  would  tie  up  nobody.     .    .    /  Simply  because  the  supreme  court's  General  Order  says 
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that  creditors  have  twenty  days'  time  within  which  they  may  file  exceptions,  does  not  mean 
that  only  creditors  may  file  exceptions,  but  means  simply  what  it  says,  namely  that  when 
creditors  wish  to  file  exceptions  to  the  trustee's  report  they  must  file  them  within  twenty 
days." 

Exemptions;  setting  apart. —  It  is  provided  by  this  order  that  the  trustees  shall  set  apart 
the  exemptions  and  make  report  of  his  action,  and  that  thereafter  the  creditor's  will  file 
exceptions,  if  they  wish,  to  such  report.  In  re  Allen  &  Co.  (D.  C,  Va.),  13  Am.  B.  R.  618,  621, 
134  Fed.  620.  The  language  of  tliis  order  ''  and  Form  47,  as  to  the  trustee's  report  of 
exempted  property,  indicates  quite  clearly- that,  without  reference  to  any  prior  allowance  of 
exemption  by  State  ofiicials,  it  is  the  duty  of  the  trustee  to  set  apart  the  bankrupt's  exemp- 
tion.'^ In  re  Camp  (D.  C,  Ga.),  1  Am.  B.  R.  165,  91  Fed.  745.  See  also  In  re  Rung  Bros. 
(Ref.,  N.  Y.),  2  Am.  B.  R,  620. 

The  trustee  is  to  set  apart  bankrupt's  exemptions  and  report  the  items  and  estimated  value 
thereof,  to  the  court  as  soon  as  practicable  after  his  appointment.  Sec  47-a,  cl.  11.  And 
General  Order  XVII  requires  such  report  to  be  made  within  twenty  days  after  receiving  the 
notice  of  his  appointment.     In  re  Wishnefsky  (D.  C,  N.  J.),  24  Am.  B.  R.  798,  181  Fed.  896. 

It  is  the  duty  of  the  trustee  under  this  order  within  twenty  days  after  his  appointment  to 
set  off  to  the  bankrupt  the  property  selected  or  such  part  of  it  as  in  his  judgment  thel>ankrupt 
is  entitled  to,  and  file  an  itemized  report  thereof  with  the  referee.  For  the  purpose  of  deter- 
mining the  correct  amount  of  such  exemptions  and  setting  them  apart  the  trustee  is  entitled 
to  the  possession  of  the  property  although  he  does  not  take  title  thereto.  Matter  of 
McClintock  (Ref.,  Ohio),  13  Am.  B.  R.  606. 

In  order  that  the  trustee  may  be  able  to  report  the  article  set  off  to  the  bankrupt  by  him, 
the  bankrupt  must  comply  with  $  7,  clause  8,  of  the  bankruptcy  act,  requiring  him  to  file  a 
claim  for  his  exemption  within  ten  days.  In  re  Wunder  (D.  C,  Pa.),  13  Am.  B.  R.  701, 
133  Fed.  821. 

The  duties  of  a  trustee  to  set  apart  the  bankrupt's  exemptions  and  report  the  items  and 
value  thereof  to  the  court  may  not  be  neglected,  or  their  discharge  postponed,  until  an  issue 
of  fraud  in  regard  to  the  disposition  of  property  is  tried.  Matter  of  Harrell  (D.  C.,  N.  Car.), 
34  Am.  B.  R.  809,  222  Fed.  160. 

Selection  of  exemptions  by  bankrupt's  assignee.— Section  2(11)  of  the  bankruptcy  act 
which  authorizes  courts  of  bankruptcy  to  "determine  all  claims  of  bankrupts  to  their 
exemptions"  and  this  general  order,  which  requires  a  trustee  to  report  to  the  court  "the 
articles  set  off  to  the  bankrupt  by  him,"  cannot  be  construed  as  denying  the  power  of  the 
court  to  recognize  the  right  of  a  party  other  than  the  bankrupt;  hold  under  a  valid  and 
effective  assignment,  conferring  in  express  terms  authoritv  to  make  the  selection  in  the  name 
of  the  assignor.     In  re  Hastings  (C.  C.  A.,  6th  Cir.),  24  Am.  B.  R.  360,  181  Fed.  33. 

Valuation  of  property. —  This  order  requires  that  each  article  shall  have  an  estimated  value 
placed  upon  it,  and  thus  requires  a  specification  of  items  and  a  separate  appraisal.  This 
explicit  direction  canno£  be  neglected.  In  re  Manning  (D.  C.,  Pa.),  7  Am.  B.  R.  571,  112 
Fed.  948. 

Filing  exceptions. — When  the  trustee  has  made  his  report  to  the  referee  the  dissatisfied 
party  may  except  thereto  in  the  manner  prescribed  by  this  order,  and  at  the  request  of  either 
party  it  is  made  the  duty  of  the  referee  to  certify  the  exceptions  for  the  final  determination 
of  the  judge.  But  if  no  trustee  has  been  appointed  the  record  and  findings  certified  by  the 
referee  will  be  returned  with  instructions  to  take  the  proper  steps  to  secure  the  appointment 
of  a  trustee.     In  re  Smith   (D.  C,  Tex.),  2  Am.  B.  R.  190,  93  Fed.  791. 

General  Order  XVII  clearly  allows  any  creditor  to  make  objections  by  filing  exceptions  to 
the  trustee's  report.  Considering  the  source  of  the  general  orders,  the  familiarity  of  the 
Supreme  Court  with  the  practice  as  to  taking  exceptions  to  reports  of  master  in  chancerv,  it 
seems  very  probable  that  the  intent  was  that  exceptions  to  a  trustee's  report  should  be  in  the 
familiar  form  of  exceptions  to  the  master's  report.  In  re  Campbell  (D.  C,  Va.),  10  Am. 
B.  R.  723,  124  Fed.  417. 

A  creditor,  desiring  to  object  to  the  trustee's  report  setting  apart  the  bankrupt's  exemptions, 
should  file  all  of  his  objections  within  twenty  days  after  the  filincr  of  said  report  as  prescribed 
by" this  general  order,  and  cannot  come  in  after  the  expiration  of  that  time  and  file  objections 
or  add  new  and  additional  grounds  to  his  objections  already  on  file.  In  re  Cotton  &.  Preston 
(D.  C,  Ga.),  25  Am.  B.  R.  ^32,  183  Fed.  190. 

A  fraudulent  concealment  of  property  is  not  a  sufficient  ground  of  exception,  under  this 
order,  to  deprive  a  bankrupt  of  his  ri/jht  to  exemptions  guaranteed  bv  the  law  of  his  domicile: 
In  re  Rothschild  (Ref.,  Ga.),  6  Am.  B.  R.  43. 

A  trustee  is  a  "creditor"  within  the  meaning  of  the  provisions  of  General  Order  No.  17, 
that  "  any  creditor  may  except  to  the  determination  of  the  trustee,"  etc.,  in  allowing  a  claim 
of  exemption,  on  the  ground  of  the  bankrupt's  fraud.  In  re  Rice  (D.  C.,  Pa.),  21  Am.  B.  R. 
202.  164  Fed.  689. 

Time  for  filing  exceptions.-^  The  provision  in  this  order  allowing  twentv  davs  for  ftlina 
exceptions  to  the  trustee's  report,  applies  only  to  creditors,  and  not  to  the 'bankrupt  In  re 
\yhfte  (D.  C,  Vt.),  4  Am.  B.  R.  613;  In  re  Turnbull  (Ref.,  Mass.),  5  Am.  B.  *R.  231. 
Exceptions  filed  more  than  twenty  davs  after  the  filing  of  the  report  must  be  dismissed. 
Matter  of  Amos   (Ref.,  Ga.),  19  Am.  B.  R.  804;  Matter  of  Cotton  &  Preston  (D.  C.*  Ga.)) 
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23  Am,  B.  R.  686,  688.  The  provision  that  any  creditor  may  take  exceptions  to  the  determina- 
tion of  the  trustee  as  to  articles  set  off  to  the  bankrupt  as  exempt  within  twenty  days  after 
the  filing  of  the  report  is  mandatory  and  the  District  Court  has  no  discretion  to  extend  the 
time  for  presenting  such  exemptions.  Matter  of  Krecim  (C.  C.  A.,  7th  Cir*),  36  Am.  B.  R. 
172,  229  Fed.  711. 

Allowance  for  auditing  trustee's  account.— It  being  the  duty  of  the  referee  under  this  order? 
to  audit  all  of  the  accounts  of  the  trustees,  he  should  not  be  allowed  extra  compensation 
therefor.  Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B.  R.  277 j  Matter  of  Lacey  k 
Company  (Sup.  Ct.,  D.  C),  36  Ahl  B.  R.  231. 

.Other  cases  citing  this  order.— In  re  White  (I>.  C,  Mo.),  6  Am.  B.  R.  451,  454,  109  Fed^M 
635;  McGahan  v.  Anderson  (C.  C.  A.,  4th  Cir.),  7  Am.  B.  R.  641,  643,  113  Fed.  116 j  Matter 
of  Ingalls  Bros.  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  612,  137  Fed.  517;  In  re  Soper  (D.  C,  Neb.), 
22  Am.  B.  R.  868,  173  Fed.  116;  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  617; 
Gregory  Co.  v.  Bristol  (C.  C.  A.,  8th  Cir.),  26  Am.  B.  R.  938,.  191  Fed.  31;  Sheridan  State 
Bank  v.  Rowell  (D.  C,  Ore.),  32  Am.  B.  R.  747,  212  Fed.  629;  United  States  v.  Sondheim 
(D.  C,  Maas.),  33  Am.  B.  R.  217,  188  Fed.  378;  Matter  of  Dean  (D.  C,  Cal..  Ref.),  34  Am. 
B.  R.  156;  Matter  of  Humphreys  (D.  C,  N.  Car.),  34  Am.  B.  R.  655,  221,  Fed.  997;  Matter 
of  Coles  (D.  C,  Iowa),  35  Am.  B.  R.  339,  224  Fed.  170;  Matter  of  Sliriner  (D.  C,  N.  Car.), 
35  Am.  B.  R.  404,  228  Fed.  794;  Matter  of  French  (D.  C.,  N.  Y.),  37  Am.  B.  R.  289.  231  Fed. 
255;  Wilson  y.  Continental  Building  &  Loan  Assoc  (C.  C.  A.,  9th  Cir.) ,  37  Am.  B.  R.  444,  232 
Fed.  824. 

XVin.  SALE  OP  PKOPEKTY. 

1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the  court. 

2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate  at 
private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each  article 
sold,  and  the  price  received  therefor,  and  to  whom  sold;  which  account  he 
shall  file  at  once  with  the  referee, 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver,  or  trustee,  setting  forth 
that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the  nature  and 
location  of  such  perishable  estate,  and  that  there  will  be  loss  if  the  same*  is 
not  sold  immediately,  the  court,  if  satisfied  of  the  facts  stated  and  that  the 
sale  is  required  in  the  interest  of  the  estate,  may  order  the  same  to  be  sold, 
with  or  without  notice  to  the  creditors,  and  the  proceeds  to  be  deposited  in 
court.  ' 

[Paragraph  1  is  new;  paragraph  2  is  part  of  General  Order  XXI,  1867,  without  change;  ^ 
paragraph  3  is  General  Order  XXII,  1867,  with  various  changes.] 

Cross-referenoes:     To  the  law:     i  70-b,  and  as  to  notices,  §  58-a(4). 
To  the  General  Orders:    None. 
To  the  Official  Forms:    Noa.  42,  43,  44,  45,  46. 
To  the  Supplementary  Forms:    Nos.  182,  183,  184,  190,  191,  192. 

Petition  for  sale. — A  sale  should  not  be  directed  under  this  order  upon  a  petition  which 
simply  alleges  that  the  cost  and  expenses  of  keeping  the  property  wiU  be  accumulative  if  a 
sale  is  not  ordered.  .In  re  Harris  (D.  C,  Ala.),  19  Am.  B.  R.  635,  165  Fed.  216.  * 

Appointment  of  appraisers. — ^A  referee  has  cenerally  authority  to  order  a  sale  of  the 
bankrupt's  property  and  to  appoint  appraisers,  but,  when  the  property  is  in  the  hands  of  a 
receiver  before  adjudication,  the  district  court  is  the  only  tribunal  that  can  appoint  appraisers 
or  order  a  sale.     In  re  Styer  (D.  C,  Pa.) ,  3  Am.  B.  R.  424,  98  Fed.  290. 

Private  sale. — *'  The  discretionary  power  of  the  referee  directing  a  private  sale  of  a  bank- 
rupt estate  ought  not  to  be  disturbed,  imless  it  clearly  appears  to  have  been  improvidently 
exercised."  In  re  Hawkins  (D.  C,  N.  Y.),  11  Am.  B.  R.  49,  125  Fed.  633.  But  a  sale  of 
bankrupt's  property  at  private  sale,  by  a  trustee  without  its  appraisal  and  without  the  order 
of  the  court  and  which  has  not  been  approved  by  the  court,  vests  no  title  in  the  buyer. 
Matter  of  Monsarrat  (D.  C.,  Hawaii),  25  Am.  B.  R.  815,  819. 

While  the  want  of  an  appraisal  does  not  necessarily  invalidate  a  sale  by  a  trustee  of 
property  of  a  bankrupt's  estate,  and  a  sale  for  a  reasonable  price,  without  appraisal,  may  be 
confirmed,  a  private  sale  without  appraisal  for  one  hundred  dollars,  though  ordered  by  the 
referee,  of  property  which  was  worth  five  'hundred  dollars  and  which  would  probably  have 
brought  that  sum  at  public  auction,  not  allowed  to  stand  unless  the  purchaser  pays  to  the 
trustee  the  difference  in  value,  with  interest.  As  the  alternative,  the  purchaser  may  return 
the  property  and  have  back  the  purchase  price  with  interest,  the  property  to  be  sold  by 
the  trustee  at  public  auction  after  due  advertisement;  provided,  that  if  the  funds  of  the 
estate  shall  be   sufficient   to   pay   the   claims   allowed   and  proper  costs  and   expenses   of 
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administration,  the  property  to  be  returned  to  the  bankrupt.  Matter  of  Monsarrat  (1).  C, 
Hawaii),  25  Am.  B.  R.  820. 

The  words  of  this  order,  authorizing  a  private  sale  of  "  any  specified  portion  of  the  bank- 
ruDt's  estate/'  have  been  taken  to  mean  such  portion  thereof  as  is  specified  in  the  petition  and 
order  for  sale,  and  do  not  prohibit  an  order  authorizing  the  sale  of  the  entire  estate  at  private 
sale.     Matter  of  Knox  Automobile  Co.  (D.  C,  Mass.),:32  Am.  B.  R.  67,  210  Fed.  669, 

Perishable  property  may  be  soH  under  this  order,  even  without  notice  to  the  creditors,  and 
the  courts  have  been  very  liberal  in  their  construction  of  what  is  *'  perishable."  This  order 
cannot ^be  held  to  be  in  derogation  of  the  statute.  In  re  Edes  ( D.  C,  Me. ) ,  14  Am.  B.  R.  382, 
384,  136  Fed.  595. 

Perishability  within  the  meaning  of  the  term  in  bankruptcy  involves  physical  deterioration 
of  the  property  itself.  Mere  depreciation  in  value  is  not  enough.  A  stock  of  hardware 
cannot  be  sold  without  notice  to  creclitors  as  **  perishable  property,"  altliough  by  delay  it  is 
becoming  unseasonable.     Matter  of  Beutel's  Sons  (Ref.,  Ohio),  7  Am.  B.  R.  768. 

Sales  b^  receivers  in  bankruptcy  are  justified  only  when  property  is  perishable  or  is  rapidly 
depreciating  in  value  on  a  falling  market  or  for  other  reasons.  In  re  Desbrochers  (D.  C, 
N.  Y.),  25  Am.  B.  R.  703,  183  Fed.  991. 

Real  estate  ma^  be  considered  perishable  within  the  meaning  and  intent  of  this  order,  when 
it  consists  of  buildings,  rapidly  deteriorating  and  in  a  dilapidating  condition  and  requiring 
immediate  expenditure  of  a  large  sum  of  money  by  the  trustee  to  prevent  absolute  loss.  In 
re  Milne  Mfg.  Co.  (D.  C,  X.  Y.) ,  21  Am.  B.  R.  468. 

Sale  of  property  discliarged  of  liens. — ^Assumine  that  a  court  has  power  to  sell  a  bankrupt's 
real  property  discharged  of  liens,  the  court  wUT  not  order  such  a  sale  unless  it  is  satisfied 
that  the  interests  of  the  general  creditors  would  thus  be  advanced  and  the  interests  of  the 
lien  creditors  not  injuriously  affected.    In  re  Styer  ( D.  C.»  Pa.) ,  3  Am.  B.  R.  424,  98  Fed.  290. 

XIX.  ACCOUNTS  OF  MARSHAL. 

The  marshal  shall  make  return,  under  oath,  of  his  actual  and  necessary 
expenses  in  the  service  of  every  warrant  addressed  to  him,  and  for  custody 
of  property,  and  other  services,  and  other  actual  and  necessary  expenses  paid 
by  him,  with  vouchers  therefor  whenever  practicable,  and  also  with  a  state- 
ment that  the  amounts  charged  by  him  are  just  and  reasonable. 

[Latter  part  of  General  Order  XII,  1867,  without  any  substantial  change.] 

Cross-references :    To  the  law :    f  §  2  ( 3 )  ( 6 ) ,  3-e,  52,  69. 
To  the  General  Orders:    X. 
To  the  Official  Forms:     Nos.  8,  9,  10. 

XX.  PAPERS  FILED  AFTER  REFERENCE. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  reference,  except 

such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the  referee  or 

with  the  clerk. 

[This  general  order  is  new.] 

Croas-ieferences:    To  the  law:    As  to  the  duty  of  referees  concerning  papers  filed  with  them, 
§  39-a;  As  to  clerk's  duties  concerning  same,  §  51  (3).     See  also  §  42-b. 
To  the  General  Orders:    XXIV. 

XXI.  PROOF  OF  DEBTS.  . 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt  due 
to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a  member  of  the 
partnership ;  when  made  by  an  agent,  the  reason  the  deposition  is  not  made  by 
the  claimant  in  person  must  be  stated ;  and  when  made  to  prove  a  debt  due  to 
a  corporation,  the  deposition  shall  be  made  by  the  treasurer,  or  if  the  corpo- 
ration has  no  treasurer,  by  the  ofiicer  whose  duties  most  nearly  correspond 
to  those  of  treasurer.  Depositions  to  prove  debt3  existing  in  open  account 
shall  state  when  the  debt  became  or  will  become  due;  and  if  it  consists  of 
items  maturing  at  different  dates  the  average  due  date  shall  be*  stated,  in 
default  of  which  it  shall  not  be  necessary  to  compute  interest  upon  it.  All 
such  depositions  shall  contain  an  averment  that  no  note  has  been  received 
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for  such  account,  nor  any  judgment  rendered  thereon.    Proofs  of  debt  received 
by  any  trustee  shall  be  delivered  to  the  referee  to  whorfi  the  cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices  to  which 
he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be  designated  by 
the  post-office  box  or  street  number,  as  he  may  appoint ;  and  thereafter,  and  until 
some  other  designation  shall  be  made  by  such  creditor,  all  notices  shall  be  so 
addressed;  and  in  other  cases  notices  shall  be  addressed  as  specified  in  the 
proof  of  debt, 

3.  Claims  which  have  been  assigned  before  proof  shall  be  supported  by  a 
deposition  of  the  owner  at  the  time  of  the  commencement  of  proceedings,  setting 
forth  the  true  consideration  of  the  debt,  and  that  it  is  entirely  unsecured,  or  if 
secured,  the  security  as  is  required  in  proving  secured  claims.  Upon  the  filing 
of  satisfactory  proof  of  the  assignment  of  a  claim  proved  and  entered  on  the 
referee's  docket,  the  referee  shall  immediately  give  notice  by  mail  to  the  orig- 
inal claimant  of  the  filing  of  such  proof  of  assignment;  and,  if  no  objection  be 
entered  within  ten  days,  or  within  further  time  allowed  by  lie  referee,  he  shall 
make  an  order  subrogating  the  assignee  to  the  original  claimant.  If  objection 
be  made,  he  shall  proceed  to  hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be  proved 
in  the  name  of  the  creditor  when  known  by  the  party  contingently  liable.  When 
the  name  of  the  creditor  is  unknown,  such  claim  may  be  proved  in  the  name 
of  the  party  contingently  liable ;  but  no  dividend  shall  be  paid  upon  such  claim, 
except  upon  satisfactory  proof  that  it  will  diminish  pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of  an 
assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before  a 
referee,  or  a  United  Spates  commissioner,  or  a  notary  public.  When  executed 
6n  behalf  of  a  partnership  or  of  a  corporation,  the  person  executing  the  instru- 
ment shall  make  oath  that  he  is  a  member  of  the  partnership,  or  a  duly 
authorized  officer  of  the  corporation  on  whose  behalf  he  acts.  When  the  person 
executing  is  not  personally  known  to  the  officer  taking  the  proof  or  acknowl- 
edgment, his  identity  shall  be  established  by  satisfactory  proof. 

6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of  any 
claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to  the 
referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examination,  and 
thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hearing  the 
petition,  of  which  due  notice  shall  be  given  by  mail  addressed  to  the  creditor. 
At  the  time  appointed  the  referee  shall  take  the  examination  of  the  cred- 
itor, and  of  any  witness  that  may  be  called  by  either  party  and  if  it  shall 
appear  from  such  examination  that  the  claim  ought  to  be  expunged  or  dimin- 
ished, the  referee  may  order  accordingly. 

r  General  Order  XXXIV,  1874,  with  slight  changes.] 

Cross-references:    To  the  law:    As  to  proof  of  debtB,  generally,  §§  2(2),  57;  As  to  provable 
debts,  §  63;  As  to  set-off  of  debts,  $§  60-c.  68. 
To  the  General  Orders:    XXIV,  XXVIII,  XXXIII. 
To  the  Official  Forms:    Nos.  20,  21,  31,  32,  33,  34,  35,  36,  37,  38,  39. 
To  the  SnpplemenUry  Forms:    Nos.  170,  171,  172,  173,  174,  176. 

Title  of  court,  necessity  for. — ^A  proof  of  claim  otherwise  good  is  not  vitiated  becanse  the 
title  of  the  court  is  not  g:iven  in  accordance  with  this  general  order  and  Form  31.  In  re  Blue 
Ridge  Packing  Co.  (D.  C,  Pa.) ,  11  Am.  B.  R.  36,  125  Fed.  619. 

Acknowledgments  by  justices  of  peace. —  In  States  where  justices  of  the  peace  are  expressly 
authorized  to  take  oaths  the  Supreme  Court  did  not  intend  by  subdivision  6  of  this  general 
order  to  exclude  such  officials  from  taking  acknowledgments.  In  re  Roy  (D.  C,  N  Y  ), 
26  Am.  B.  R.  4. 

A  function  of  the  oath  required  upon  proof  of  a  debt  due  to  a  partnership  is  to  guard  against 
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mi  a  take  or  fraud  in  the  proof  of  the  claim  itself  and  does  not  refer  to  the  queatlon  of  the 
letter  of  the  attorney.  In. re  Finlay  (Ref.,  JN'.  Y.),  3  Am.  B.  R.  738.  Ihe  very  fact  that  in 
subdivision  5  an  oath  is  required  in  the  case  of  a  letter  of  attorney  is  evidence  that  it  was  the 
intention  that  the  oath  required  by  subdivision  1  should  not  be  taken  in  place  of  the  oath 
required  by  subdivision  5. 

rroof  of  claim  by  agent;  sufficient  reason. —  It  seems  that  a  corporation  may  make  proof 
in  its  claim  by  agent  or  attorney  in  fact  when  there  is  sufficient  reason  why  it  should  not  be 
made  by  the  officer  designated.  In  the  case  of  a  French  corporation  the  mere  fact  that  the 
treasurer  or  proper  officer  was  in  France  is  not  a  sufficient  reason  why  he  should  not  have 
verified  the  proof  of  claim.    Matter  of  Reboulin  Fila  &  Co.  (Ref.,  N.  J.),  19  Am.  B.  R.  215. 

This  order  provides  that  a  proof  of  claim  made  by  an  agent  should  state  the  reason  the 
deposition  was  not  made  by  the  claimants  in  person;  it  would  seem  as  if  the  provision  was 
for  some  purpose  and  that  the  reason  must  be  a  good  and  valid  and  sufficient  reason.  Matter 
of  Reboulin  Fils  &  Co.  (Ref.,  N.  J.),  19  Am.  B.  R.  215. 

The  verification  by  an  attorney  which  fails  to  assign  a  reason  why  the  claimants  have  not 
personally  made  it,  although  defective,  may  be  amended.  In  re  Medina  Quarry  Co.  (D.  C.^ 
N.  Y.),  24  Am,  B.  R.  769,  179  Fed.  929. 

Jtemicing  accounts. — ^Wihile  Order  XXI  does  not  directly  provide  that  accounts  made  up  of 
items  shall  be  itemized,  and  would  seem  to  relate  to  the  fixing  of  an  average  due  date  where 
items  fall  due  at  different  dates,  and  provides  a  penalty  for  fauure  to  fix  the  average  due  date 
by  the  forfeiture  of  interest  on  said  account,  yet  the  order  is  predicated  on  the  theory  that 
accounts  consisting  of  items  will  be  itemized.  It  is  conforming  to  the  simplest  business 
method  to  set  forth  the  items  which  make  up  the  account  which  is  to  be  presented  to  the 
debtor.  It  is  very  necessary  that  this  should  be  done  when  the  debtor's  property  has  become 
a  common  fund  for  application  ratably  in  the  payment  of  his  debts,  for  then  all  creditors  have 
an  interest  in  each  account  presented,  and  they  can  know  nothing  of  the  nature  of  the  account 
except  through  the  disclosures  of  the  proof  of  debt.  The  statement  of  consideration  should  be 
sufficiently  specific  and  full  to  enable  creditors  to  pursue  proper  and  legitimate  inquiry  as  to 
the  fairness  and  legality  of  the  claim,  and,  if  it  is  so  meager  and  general  in  character  as  not 
to  do  this,  it  must  be  held  insufficient.    In  re  Scott  (D.  C.,Tex.),  1  Am.  B.  R.  553,  93  Fed.  418. 

Filing  claims. — Where  proofs  of  a  claim  have  beien  received  by  the  trustee  within  a  year, 
as  provided  in  the  last  sentence  of  this  subdivision,  it  has  been  held  that  the  claim  was 
sufficiently  filed.    Orcutt  Co.  v.  Green,  17  Am.  B.  R.  72,  204  U.  S.  96,  revg.  13  Am.  B.  R.  512. 

The  provision  that  "  proofs  of  debt  received  by  any  trustee  shall  be  delivered  to  the  referee 
to  whom  the  cause  is  referred,"  does  not  confer  jurisdiction  to  file  a  claim  nunc  pro  tunc  after 
the  expiration  of  a  year.     Matter  of  Ingalls  Bros.   (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  512, 

137  Fed.  517. 

It  seems  that  a  trustee  cannot  file  with  himself  his  proof  of  his  own  claim  against  the  estate 
of  the  bankrupt.     Orcutt  Co.  v.  Green,  17  Am.  B.  R.  72,  204  V.  S.  96,  revg.  13  Am.  B.  R.  512. 

Assigned  claims* — Subd.  3,  relating  to  the  proof  of  assigned  claims,  applies  to  assignees 
of  proven  claims.  Matter  of  Breakwater  Co.  (D,  C,  Pa.),  36  Am.  B.  R.  752.  A  proof  of 
claim  by  a  surety  which  is  in  the  form  of  a  petition  for  the  establishment  of  its  subrogated 
rights,  and  which  very  elaborately  sets  forth  a  history  of  the  entire  transaction,  substantially 
complies  with  subd.  3  of  this  general  order.  Kilpatrick  v.  U.  S.  Fidelity  &  Guaranty  Co. 
(C.  C.  A.,  5th  Cir.),  37  Am.  B.  R.  36,  228  Fed.  587. 

As  to  what  constitutes  an  assigned  claim,  see  In  re  Finlay  (Ref.,  N.  Y.) ,  3  Am.  B.  R.  738. 

Claims  of  sureties. —  Subdivision  4  is  limited  to  persons  who  may  be  conting«itly  liablec 
for  some  debt  or  default  of  the  bankrupt.  Phenix  Nat.  Bank  v.  VVaterbury  (App.  Div., 
N.  Y.),  20  Am.  B.  R.  140,  145,  affd.  23  Am.  B.  R.  250,  197  N.  Y.  161.  That  is,  it  deals  only 
with  the  claims  of  sureties.     In  re  Ells  (D.  C,  Mass.),  3  Am.  B.  R.  564,  568,  98  Fed.  967. 

The  liability  of  the  guarantor  of  the  payment  of  rent  under  a  lease  to  a  partnership  for  the 
balance  of  the  term  at  the  date  of  the  bankruptcy  of  the  le8.see,  the  lessors  having  taken  no 
proceedings,  is  contingent,  but  the  claim  may,  under  this  general  order,  subd.  4,  be  proven  in 
the  name  of  the  lesRors,  for  the  amount  for  which  the  ^larantor  is  contingently  liable. 
Matter  of  Baker  &  Edwards  (D.  C.  N.  Car.), ^35  Am.  B.  R.  469,  224  Fed.  611. 

Power  of  attorney  for  individual  or  corporation;  distinction. — A  very  clear  distinction  is 
made  between  a  letter  of  an  attorney  executed  on  behalf  of  an  individual  and  one  executed 
on  behalf  of  a  partnership  or  of  a  corporation.  The  former  may  be  provfcd  or  acknowledged. 
But  in  the  case  of  the  latter  two  cases  the  person  executing  the  instrument  shall  make  oath. 
In  re  Finlav  (Ref.,  N.  Y.),  3  Am.  B.  R.  738. 

Oath  contained  in  proof  of  debt. —  The  requirement  of  this  order  that  the  person  executing 
a  partnership  letter  of  an  attorney  must  make  oath  that  he  is  a  member  of  the  firm,  is 
sufficientlv  complied  with  where  the  oath  is  contained  in  the  proof  of  debt  which  accompanied 
and  was  executed  the  same  day  as  the  letter,  and  the  attorney  is  entitled  to  represent  the 
creditor  at  the  election  of  a  trustee.     In  re  Blue  Ridge  Packing  Co.  (D.  C,  Pa.) ,  11  Am.  B.  R. 

36,  125  Fed.  619. 

Proof  of  claims  of  foreign  creditors. —  The  language  of  this  subdivision  is  not  exclusive  and 
the  different  clauses  taken  together  seem  to  indicate  that  the  proof  of  claims  of  foreign 
creditors  was  not  within  the  contemplation  of  the  court  in  affirming  the  order;  thus  a  power 
of  the  ftttorney  acknowledged  before  a  foreign  counsel  is  sufficient  to  authorize  proof  of  the 
claim  of  a  foreign  creditor.     In  re  Sugenheimer  (D.  C,  N.  Y.),  1  Am.  B.  R.  425.  91  Fed.  744. 
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Notice  to  creditors  of  proposed  sale. —  Under  the  law  requiring  that  notices  to  creditors 
"  shall  be  addressed  as  specified  in  the  proof  of  debt/'  notice  sent  to  a  creditor  whose  name 
and  address  appear  in  the  bankrupt's  schedules  of  liabilities,  is  not  notice  to  an  assignee  of 
the  creditor,  whose  proof  of  claim,  containing  his  address,  was  duly  filed  with  the  referee; 
unless  the  notice  sent  to  the  assignor  reaches  the  assignee.  Matter  of  Monsarrat  (D.  C, 
Hawaii ) ,  25  Am.  B.  R.  820. 

Ro-ezamination;  who  may  procure.—  The  use  of  the  word  "  creditor  "  in  subd.  6  of  this 
order,  as  one  who  has  the  right  to  take  a  review,  should  be  confined  to  a  review  or  appeal  in 
case  a  creditor's  individual  claim  is  decided  adversely ;  where  the  body  of  creditors  is  affected, 
the  review  must  be  taken  by  the  trustee  solely  as  their  representative.  Matter  of  Arti -Stain 
Company  (D.  C,  Mass.),  32  Am.  B.  R.  640,  affd.  32  Am,  B.  R.  643,  216  Fed.  942. 
y  If  any  creditor  or  interested  person  desires  a  review  he  should  request  the  trustee  to  take 
such  action.  In  case  of  refusal  by  the  trustee,  the  suitor's  remedy  is  by  motion  or  petition 
filed  with  the  court,  asking  that  the  trustee  be  ordered  to  take  a  review  as  to  any  questions 
of  procedure  or  allowance.  Matter  of  Arti-Stain  Company  (D.  C,  Mass.),  32  Am.  B.  R.  640, 
affd.  32  Am.  B.  R.  643,  216  Fed.  942. 

It  is  not  within  the  contemplation  of  this  order  to  permit  the  trustee  and  creditors  con- 
currently to  pursue  a  re-exam ination  of  a  claim,  or  to  permit  a  creditor  to  do  so  when  the 
trustee  for  sufficient  reasons  does  not  approve,  or  when  in  the  interests  of  all  it  is  desirable 
that  the  trustee  should  conduct  the  proceeding.  Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.), 
9  Am.  B.  R.  368,  121  Fed.  I.  This  provision  authorizes  a  petition  by  a  creditor  at  the 
appropriate  stage  of  the  proceeding  when  it  may  be  desirable  for  the  creditor  to  intervene. 
Ilie  word  ''desire"  is  used  in  the  sense  of  intend.  Matter  of  (Lewensohn  (C.  C.  A.,  2d  Cir.), 
9  Am.  B.  R.  368,  121  Fed.  1. 

The  right  to  apply  by  petition  for  a  re-examination,  under  this  order  and  section  57-k, 
seems  to  be  limit^  to  the  trustee  and  to  creditors  who  are  dissatisfied  with  the  amount 
allowed  to  some  creditor  of  the  bankrupt  other  than  the  petitioner.  In  re  Chambers,  Calder 
&  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  707. 

The  language  of  this  subdivision  clearly  excludes  action  on  the  part  of  any  one  but  the 
trustee  or  a  creditor.  And  the  bankrupt  has  no  right  to  compel  action  on  the  part  of  a 
trustee  whe^  that  official  or  any  of  the  creditors  refuse  to  take  such  action  after  demand 
made.    Matter  of  Levy  (Ref.,  N.  Y.),  7  Am.  B.  R.  66. 

When  there  is  a  trustee  in  existence,  proceedings  for  a  re-examination  of  claims  of  creditors 
may  be  instituted  only  by  him,  and  a  creditor  has  no  capacity  to  attack  the  claims  of  other 
creditors.  Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1.  The 
trustee  in  bankruptcy  may  institute  a  joint  proceeding  against  several  creditors.  Matter  of 
Lyon  (Ref.,  N.  Y.),  7- Am.  B.  R.  61. 

If  the  trustee  should,  without  sufficient  reason,  refuse  to  proceed,  the  court  by  its  order  may 
compel  him  to  do  so  or  remove  him  for  disobedience.  Matter  of  Lewensohn  (C.C.  A.,  2d  Cir.) , 
9  Am.  B.  R.  368,  121  Fed.  1. 

Time  of  re-examination. — ^A  claim  mav  be  re-examined  prior  to  the  qualification  of  the 
trustee,  as  delays  frequently  ensue  in  the  election  and  qualification  of  this  officer,  and  it 
might  be  that  evidence  would  be  lost  in  the  meantime.  Matter  of  Lewensohn  (C.  C.  A., 
2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1.  A  re-examination  cannot  be  had  after  the  estate  has 
been  closed.      Matter  of  Lewensohn  (C.  C.  A.,  2d  Cir.),  9  Am.  B.  R.  368,  121  Fed.  1. 

Notice  of  hearing  on  petition  for  re-examination. — A  trustee  is  not  required  to  give  notice 
of  a  re-examination  tq  all  the  creditors.  Notice  to  the  claimant  is  sufficient.  In  re  Mammoth 
Pine  l^umber  Co.  (D.  C,  Ark.),  8  Am.  B.  R.  651,  661,  109  Fed.  308.  Notice  of  a  special 
meeting,  called  upon  the  petition  of  a  creditor  to  have  a  re-examination  of  certain  claims 
under  this  subdivision,  should  be  sent  out  bv  the  referee  and  not  by  the  petitioner.  In  re 
Stoever  (D.  C,  Pa.),  6  Am.  B.  R.  250,  105  Fed.  355.      • 

In  a  proceeding  to  obtain  a  re-examination  of  a  claim  the  referee  shall  give  notice  to  the 
creditor  whose  claim  is  contested  of  a  hearing  on  the  petition  for  re-examination.  At  this 
hearing  the  referee  shall  take  the  examination  of  the  creditor  and  of  any  witness  that  may  be 
called  by  either  party,  and  if  it  shall  appear  from  such  examination  that  the  claim  ought  to 
be  expunged  or  diminished  the  referee  may  so  order.  The  burden  of  proof  is  on  the  objecting 
party.     In  re  Doty  (Ref.,  N.  Y.),  5  Am.  B.  R.  58. 

Petition  for  re-examination. — Answers  or  exceptions  to  claims,  filed  by  a  trustee  may  be 
treated  as  a  petition  for  the  re-examination  of  the  claims.  It  would  be  better  practice, 
however,  to  follow  the  general  order.  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.,  Ark.),  8  Am. 
B.  R.  651,  660,  109  Fed.  308. 

What  claims  may  be  re-examined. —  This  subdivision  prescribes  the  method  by  which  the 
trustee  or  a  creditor  may  invoke  the  re-examination  of  a  claim  filed,  and  is  broad  enough  to 
include  any  and  all  claims — secured  and  unsecured.  It  is  quite  as  important  to  the  estate 
and  other  creditors  that  the  right  of  a  secured  or  priority  creditor  to  vote  upon  the  excess  of 
his  claim  over  his  security  or  priority  should  be  correctly  determined  and  limited  to  the 
proper  amount  as  that  the  amount  of  any  other  claim  asserted  should  be  ascertained.  Matter 
of  (Columbia  Iron  Works  (D.  C.,;Mich.),  14  Am.  B.  R.  526,  535,  142  Fed.  234. 

This  paragraph  refers  to  claims  against  the  bankrupt  that  were  in  existence  when  the 
petition  was  filed,  and  not  to  claims  against  the  estate  for  expenses  of  administration,  such 
as  a  referee's  account.     In  re  Reliance,  etc.,  Co.  (D.  C,  Pa.),  4  Am.  B.  R.  49,  lOCT  Fed.  619. 
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Relief  on  re-ezaminatioiL — This  subdivision  limits  proceedinfirs  with  reference  to  a  recon- 
sideration of  claims  to  the  mere  matter  of  expunging  or  diminishing  them.  Fitch  v.  Richard 
(C.  C.  A.,  1st  Cir.) ,  16  Am.  B.  R.  835,  837,  147  Fed.  196.  A  claim  which  has  been  allowed  may 
be  reconsidered  and  rejected  on  the  petition  of  a  creditor.  Matter  of  Collins  (D.  C,  La.), 
37  Am.  B.  R,  692,  235  Fed.  937. 

There  does  not  appear  to  be  any  authority  for  increasing  the  amount  of  a  daim  by  a 
petition  for  re-ezammation.  It  would  seem  that  the  proper  method  for  a  creditor  to  pursue 
whose  claim  has  been  disallowed^  is  for  him  promptly  to  file  his  petition  for  a  review  of  the 
orders  of  the  referee  by  the  district  court,  or  if  through  inadvertence  the  creditor  has  omitted 
to  include  in  his  proof  of  claim  any  items  which  are  provable  a^inst  the  estate  he  shduld 
either  file  an  amended  proof  of  claim  or  a  second  proof  of  claim  based  upon  such  additional 
items.    In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  707. 

Where  a  trustee  petitions  for  a  re-examination  of  a  creditor's  claim,  the  referee  has  no 
power  to  do  more  than  allow  the  petition,  expunge  or  diminish  the  claim,  or  refuse  to  do 
either,  and  he  cannot  pass  upon  and  decide  controversies  involving  <}uestions  of  fact  regarding 
the  title  or  other  legal  rights  to  property  between  the  trustee  and  third  parties,  thus  depriving 
the  parties  of  trial  bv  jury  as  secured  by  the  Constitution.  In  re  Peacock  (D.  C.,  M*.  Car.)» 
24  Am.  B.  R.  159,  178  Fed.  851. 

A  court  of  bankruptcy  has  iurisdiction  by  a  summary  proceeding  to  diminish  or  expunge 
an  allowed  claim  unless  the  claimant  pays  to  the  trustee  the  value  of  the  property  of  the 
bankrupt  which  he  has  taken  and  converted  to  his  own  use,  without  any  prior  claim  to  it, 
after  the  petition  in  bankruptcy  was  filed.  In  re  Paterson  Co.  (C.  C.  A.,  Sth  Cir.),  2^  Am. 
B.  R.  866,  186  Fed.  629. 

Other  cases  citing  this  order. —  In  re  Soper  and  Slada  (Ref.,  K.  Y.),  1  Am.  B.  R.  193,  196; 
In  re  Pauly  (Ref.,  N.  Y.),  2  Am.  B.  R.  333,  335;  In  re  Blankfein  (D.  C,  N.  Y.),  3  Am.  B.  R. 
165,  168,  97  Fed.  191;  In  re  Rider  (D.  C,  N.  Y.),  3  Am.  B.  R.  192,  96  Fed.  811;  Hayer  v. 
Comstock  I  Sup.  Ct.,  Iowa),  7  Am.  B.  R.  493;  In  re  Jones  (D.  C,  Mich.),  18  Am.  B.  R.  206, 
209,  151  Fed.  108;  In  re  John  Osborne  Sons  &  Co.  (C.  C.  A.,  2d  Cir.),  24  Am.  B.  R.  65,  177 
Fed.  184;  Davis  v.  Trust  Co.  (C.  C.  A.,  6th  Cir.),  25  Am.  B.  R.  621,  639,  181  Fed.  10;  Matter 
of  Goodman-Kinstler  Cigar  Co.  (D.  C,  Cal.),  32  Am.  B.  R.  624;  Matter  of  Siegel  Company 
(D.  C,  Mass.),  32  Am.  B.  R.  645,  216  Fed.  943;  Williams  v.  U.  S.  Fidelity  &  Guaranty  Co., 
236  IT.  S.  549,  34  Am.  B.  R.  181;  Matter  of  Krecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R.  172, 
229  Fed.  711. 

XXn.  TAKING  OF  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  be  conducted  by  the 
party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be  subject 
to  examination  and  cross-examination,  which  shall  be  had  in  conformity  with 
the  mode  now  adopted  in  courts  of  law.  A  deposition  taken  upon  an  examina- 
tion before  a  referee  shall  be  taken  down  in  writing  by  him,  or  under  his 
direction,  in  the  form  of  narrative,  unless  he  determines  that  the  examination 
shall  be  by  question  and  answer.  When  completed  it  shall  be  read  over  to  the 
witness  and  signed  by  him  in  the  presence  of  the  referee.  The  referee  shall 
note  upon  the  deposition  any  question  objected  to,  with  his  decision  thereon; 
and  the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial, 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

[General  Order  X,  1867,  with  chanKCs.  reco^iziuf^r  the  ri^ht  of  the  referee  to  decide 
objections  raised  as  to  the  competency,  relevancy  and  materiality  of  questions;  and  with 
other  slight  changes.] 

Cross-references:     To  the  law:     As  to  examinations,    §f  7(9),  21,  38-a(2);  As  to  costs, 
§2(18). 
To  the  General  Orders:    XXTI. 
To  the  Official  Forms:     Nos.  29,  30,  56. 
To  the  Equity  Rules:     LXVTI,  to  LXIX. 

Duty  of  referee  in  taking  testimony. —  It  is  the  duty  of  the  referee  imder  this  order  to 
receive  the  evidence  which  is  offered,  to  note  objections  and  to  record  the  evidence;  and,  if 
either  party  persists  in  offering  incompetent  or  irrelevant  matter,  the  other  party  has  a 
remedy,  because  the  order  provides  that  "  the  court  shall  have  power  to  deal  with  the  costs  of 
incompetent,  immaterial  or  irrelevant  depositions  or  parts  of  them  as  may  be  just.**  The 
eqpity  practice  is  to  be  followed  by  the  referees.  In  re  Sturgeon  (C.  C.  A.,  2d  Cir.),  14  Am. 
B.  R.  681,  139  Fed.  608. 

A  hearing  before  a  referee  in  bankruptcy,  being  substantially  a  hearing  in  proceedings  in 
equity,  is  governed  by  the  rules  of  equity  of  the  United  States  courts;  and  the  general  order 
in  bankruptcy  regulating  the  examination  of  witnesses  before  the  referee,  is  almost  identical 
in  substance  with  rule  m  equity  No.  67.  In  re  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  R.  32,  119 
Fed.  379. 
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Refer^a  in  bankruptcy  in  taking  testimony  are  governed  by  the  rules  in  equity,  and  should 
not  on  simple  objection  excuse  witnesses  from  answering  questions,  but  it  is  his  duty  to  note 
the  objection  and  take  the  answer.  .  Dressel  v.  North  State  Lumber  Co.   (D.  C,  S.  Car.), 

9  Am.  B.  R.  641,  119  Fed.  631. 

It  is  the  duty  of  the  referee  to  take  all  excluded  testimony  down  and  make  the  same  a  part 
of  the  record  with  his  ruling  on  the  objections  and  also  the  exceptions  which  may  be  taken 
noted  in  connection  with  such  testimony.  In  re  Lipset  (D.  C,  N.  Y.),  9  Am.  B.  R.  32, 
119  Fed.  379.     Contra,  Matter  of  Wilde's  Sons  (D.  C,  N.  Y.),  11  Am.  B.  R.  714, 

The  referee,  whether  acting  as  such  or  as  a  special  commissioner,  must  receive  all  the 
evidence  offered  upon  a  hearing  before  him,  noting  the  objections  made,  and  he  may  refuse  to 
stop  the  proceedings  and  certify  questions  raised  on  objections  to  testimony.  Bank  of 
Ravenswood  v.  Johnson  (C.  C.  A.,  4th  Cir.),  16  Am.  B.  R.  206,  143  Fed.  463.  Upon  the 
hearing  of  objections  to  the  granting  of  a  bankrupt's  discharge,  he  should  preserve  all 
testimony  objected  to,  noting  the  objections  and  taking  answers  subject  thereto,  and  report 
the  same  to  the  court,  or  if  necessary,  certify  to  the  court  on  proper  application  any  particular 
ruling.  In  re  Isaacson  (D.  C,  N.  Y.),  23  Am.  B.  R.  665,  174  Fed.  406;  United  States  v. 
Liberman  (D.  C,  N.  Y.),  32  Am.  B.  R.  734,  735,  176  Fed.  161. 

The  referee  in  taking  testimony  must  have  it  taken  down  preferably  in  narrative  form, 
but  upon  objection  raised,  it  is  his  duty  to  require  the  matter  to  be  presented  by  question,  to 
which  the  objection  and  reason  thereof  is  to  be  clearly  but  briefly  noted,  then  to  enter  his 
ruling  thereon  as  to  whether  proper  or  not  and  although  he  may  rule  it  to  be  improper,  yet 
allow  it  to  be  answered.     In  re  Romine  (D.  C.,  W.  Va.),  14  Am.  B.  R.  785,  788,  138  Fed.  837. 

Examination  of  absent  bankrupts  and  witnesses. —  This  general  order  has  somewhat 
regulated  the  practice  of  taking  testimony  in  cases  pending  before  a  referee;  but  the  Supreme 
Court  does  not  seem  to  have  especially  regulated  tne  practice  of  taking  the  testimony  or  an 
inquisitorial  examination  of  absent  bankrupts  and  w^itnesses.  It  seems  that  the  original 
equity  practice  is  the  proper  method  of  taking  such  testimony.    In  re  Williams  (D.  C,  Tenn.) , 

10  Am.  B.  R.  538,  543,  123  Fed.  321. 

Admissibility  of  unsigned  testimony. —  Notes  of  testimony  given  by  bankrupts  on  examina- 
tion at  creditors'  meeting,  which  was  not  completed  because  of  their  refusal  to  answer,  are 
admissible  in  evidence  in  a  proceeding  to  punish  them  for  contempt,  although  not  read  to  or 
signed  by  them  as  required  by  this  general  order,  especiallv  where  their  accuracy  is  proved 
by  the  stenographer  who  made  them.  Matter  of  Kaplan  brothers  (C.  C.  A.,  3d  Cir.),  32 
Am.  B.  R.  305,  213  Fed.  753. 

Where  a  creditor,  objecting  to  .a  bankrupt's  discharge,  dies  pending  the  application,  his 
testimony,  taken  by  consent  and  given  under  oath,  may  be  used,  upon  proof  oi  the  adminis- 
tration of  the  oath  to  testify,  even  though  the  testimony  was  not  read  over  to  the  witness  and 
signed  by  him  as  required  by  this  general  order.  Matter  of  Blaesser  ( D.  C,  N.  Y. ) ,  36  Am. 
B.  R.  795,  230  Fed.  528. 

Examination  of  testimony  by  witness. — ^A  witness,  although  not  a  creditor  but  a  party 
owing  money  to  a  bankrupt  estate.  Is  entitled  to  examine  the  minutes  of  his  testimony  before 
signing  the  same.    Matter  of  Waters-Colver  Co.  (D.  C,  X.  Y.) ,  32  Am.  B.  R.  379,  212  Fed.  761. 

Origmal  proceeding  before  referee. —  The  provisions  of  this  General  Order  do  not  preclude 
a  referee,  acting  as  a  judicial  officer  in  a  proceeding  originally  instituted  before  him,  from 
excluding  irrelevant  evidence,  nor  require  him  to  ajdmit  and  record  all  the  evidence  offered 
whether  under  objection  or  not.    In  re  Harrison  Bros.  (D.  C,  Pa.)^  28  Am.  B.  R.  293. 

Other  cases  citing  this  order.— In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car,),  H  Am.  B.  R.  784, 
127  Fed.  968;  Matter  of  Einnane  &  Company  (D.  C,  Ohio),  33  Am.  B.  R.  243,  217  Fed.  488. 

XZni.  ORDERS  OF  REFEREE. 

In  all  orders  made  by  a  referee,  it  shall  be  recited,  accordiBg  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof;  or  that  the  order  was 
made  by  consent;  or  that  no  adverse  interest  was  represented  at  the  hearing; 
or  that  the  order  was  made  after  hearing  adverse  interests. 

[General  Order  VIII,  1867,  with  verbal  changes.] 

Cross-references:    To  the  law:    Generally. 
To  the  General  Orders:    IV,  XII. 
To  the  Equity  Rules:    IXXXV,  LXXXVI. 

See  In  re  Russell  Card  Co.  (D.  C,  N.  J.),  23  Am.  B.  R.  300,  174  Fed.  202.  It  is  the  duty 
of  referees  to  make  their  orders  conform  to  this  rule.  Faulk  &  Co. -v.  Stein6r  (C.  C.  A.,  6th 
Cir.),  21  Am.  B.  R.  623,  165  Fed.  861. 

In  In  re  Abbey  Press  (C.  C.  A.,  2d  Cir.),  13  Am.  B.  R.  11,  134  Fed.  51,  the  court  said: 
"We  do  not  think  this  order  should  be  held  to  apply  to  a  mere  direction  or  ruling  that  a 
witness  be  sworn  or  that  he  shall  or  shall  not  answer  certain  questions." 

Failure  to  recite  notice  in  order. — ^An  order  of  a  referee,  dismissing  a  claim  unless  the 
claimant  surrender  a  preference,  is  not  invalid  because  of  its  failure  to  recite  notice  as 
provided  in  this  general  order,  especially  where  the  claimant  was  not  entitled  to.  notice  to 
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confer  jurifldiction.  McCulloch  v.  Davenport  Savings  Bank  (D.  C,  Iowa),  35  Am.  B.  K.  765, 
226  Fed.  309. 

Error  without  prejudice. —  The  fact  that  without  complying  with  this  order,  the  referee 
made  an  order  on  the  unadjudicated  member  of  a  partnership,  after  it  and  the  other  member 
had  been  adjudicated  bankrupt,  to  file  the  schedule  of  his  debts  and  the  inventory  of  his 
property  on  or  before  nineteen  days  after  the  adjudication,  is  not  fatal  to  the  order  of  the 
court  confirming  such  an  order,  because  the  unadjudicated  member  was  required  by  the 
bankruptcy  law  and  ^neral  order  8  to  make  these  filings  within  ten  days  after  that  adjudica- 
tion.   Armstrong  v.  Fisher  (C.  C.  A.,  8th  Cir.),  34  Am.  B.  R.  701,  224  Fed.  97. 

Other  cases  citing  this  order.— Matter  of  Lacey  &  Company  (Sup.  Ct.,  D.  C),  35  Am.  B.  R. 
231,  43  Wash.  L.  R.  434. 

XXIV.  TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  shall  forthwith  transmit  to  the  clerk  a  list  of  the  claims  proved 
against  an  estate,  with  the  names  and  addresses  of  the  proving  creditors. 

[Compare  General  Order  XI,  1867.  This  general  order  does  not  fit  into  the  present  system 
of  administration,  and  is  rarely  observed.] 

Cro88-reference»:    To  the  law:    §§  39-a,  57. 
To  the  General  Orders:     XII,  XX. 
To  the  Offidal  Forms:    Ko.  19. 

Taxation  of  costs. —  The  details  of  making  taxation  of  costs  may  be  attended  to  in  th€| 
office  of  the  clerk  or  the  referee,  as  authorized  by  this  order.     Matter  of  Scott  ( Ref .,  Mass. ) , 

7  Am.  B.  R.,  710,  713. 

XXV.    SPECIAL  MEETING  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any  other 

cause,  it  becomes  necessary  to  call  a  special  meeting  of  the  creditors  in  order 

to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a  meeting, 

specifying  in  the  notice  the  purpose  for  which  it  is  called. 
[This  general  order  is  new.    Its  necessity  or  even  value  is  doubted. 1 

Cross-references:    To  the  law:     As  to  meetings  of  creditors,  §  55;  As  to  meeting  for  choice 
of  new  trust«e,  §  44 ;  As  to  notices  of  meetings,  §  58. 
To  the  General  Orders:    XIII. 
To  the  Official  Forms:     Nos.  52,  53,  54,  55. 

See  In  re  Louis  Lewensohn  (D.  C,  X.  Y.),  3  Am.  B.  R.  290,  303,  98  Fed.  676. 

XXVL    ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  incidental 
expenses,  and  of  those  of  any  clerk  or  any  officer  attending  him  in  the  per- 
formance of  his  duties  in  any  case  which  may  be  referred  to  him:  and  shall 
make  return  of  the  same  under  oath  to  the  judge,  with  proper  vouchers  when 
vouchers  can  be  procured,  on  the  first  Tuesday  in  each  month. 

[First  part  of  General  Order  XII,  1867,  with  substantial  change.  Keferees  usually  keep 
accurate  accounts,  but  the  making  of  monthly  returns  of  expenses  is  rare.] 

Cross-references:    To  the  law:     §§  9-a,  42. 

To  the  General  Orders:     X,  XXXV (2),  and,  by  analogy,  XIX. 

Cases  citing  this  order.— In  re  Todd  (D.  C,  X.  Y.),  6  Am.  B.  K.  88,  01,  106  Fed.  265; 
In  re  Scott  (Ref.,  Mass.),  7  Am.  B.  R.  35;  In  re  Mammoth  Pine  Lumber  Co.  (D.  C  Ark.), 

8  Am.  B.  R.  651,  664,  10»  Fed.  308;  In  re  Daniels  (D.  C,  la),  12  Am.-^.  R.  446,  44'9,  130 
Fed.  597;  Matter  of  McCubbin  (Sup.  Ct.,  D.  C),  33  Am.  B.  R.  277. 

XXVII.    REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
bv  the  judge  of  any  order  made  by  the  referee,  he  shall  file  with  the  referee 
his  petition  therefor,  setting  out  the  error  complained  of;  and  the  referee 
shall  forthwith  certify  to  the  judge  the  question  presented,  a  summary  of 
the  evidence  relating  thereto,  and  the  finding  and  order  of  the  referee  thereon. 

[General  Order  XVII,  1874,  with  changes.] 

Cross-references:     To  the  law:     §§  2(10).  38-a,  39-a(5). 
To  the  General  Orders:     By  analog,  XXXVI. 
To  the  Supplementary  Forms:     Xos.  158,  159,  and,  by  analv^gy,  Xos.  146,  147,  148,  149. 
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Purpose  of  order.^The  purpose  of  this  general  order  is  to  proiie  a  simple  and  effective 
method  of  procedure  for  securing  early  hearings  and  a  speedy  determination  of  litigated 
questions.  In  re  Koenig  &  Van  Hoogenhuyze  (D.  C,  Tex.),  H  Am.  B.  R.  617,  127  Fed.  891. 
It  is  intended  to  carry  into  effect  the  provisions  of  §  39  so  as  to  avoid  as  far  as  possible 
the  sending  of  the  original  proofs  to  tne  judge  and  to  substitute  therefor  where  the  ends 
of  justice  will  permit  a  summary  thereof.  (Kinningham  v.  German  Ins.  Bank  (O.  C.  A., 
6th  Cir.),  4  Am.  B.  R.  192,  103  Fed.  932;  Crin  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Anv 
B.  R.  302,  306,  136  Fed.  34. 

This  general  order  provides  the  only  method  for  securing  a  review  by  the  judge  of  an 
order  or  finding  by  the  referee.  In  re  Clark  Coal  &  Coke  Co.  (D.  C,  Pa.),  23  Am.  B.  R  273, 
173  Fed.  658;  Matter  of  Octave  Mining  Co.  (D.  C,  Ariz.),  32  Am.  B.  R.  474,  212  Fed.  457, 
and  an  attempted  appeal  from  a  decision  of  the  referee  confers  no  power  on  the  court.  Matter 
of  Octave  Mining  Co.  (D.  C,  Ariz.),  32  Am.  B.  R.  474,  212  Fed.  457.  There  can  be  no 
review  unless  a  petition  is  filed;  it  is  not  sufficient  for  the  referee  to  certify  a  question  for 
review  without  a  petition.  Craddo^-Terry  Co.  v.  Kaufman  (D.  C,  Tex.),  23  Am.  B.  R. 
724,  175  Fed.  303. 

The  certification  of  a  question  prevents  disputes  among  counsel  concerning  the  opinion 
presented  and  decided,  and  the  summary  of  the  evidence  is  required  in  order  to  save  the 
judge  the  labor  of  examining  what  is  often  a  mass  of  testimony  on  many  different  questions. 
In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129,  125  Fed.  992. 

Review  under  §  38. —  This  general  order  and  §  38  of  the  act  provide  for  review  by  the 
court  of  the  orders  of  referees  in  the  most  general  terms  and  are  far  from  limiting  the 
court  to  the  rules  which  govern  a  chancery  suit.  Therefore,  the  district  court  may  dis- 
regard the  findings  of  the  referee  entirely,  and  proceed  de  wyoo  to  reject  them  for  reasons 
of  law,  or  refuse  them  or  accept  them  in  whole  or  in  part  without  assigning  reasons  there- 
for. In  re  PettingiU  &  Co.  (Cf.  C.  A.,  1st  Cir.),  14  Am.  B.  R.  757,  761,  136  Fed.  218.  But 
a  review  under  §  38  of  the  bankruptcy  act  cannot  be  had  unless  the  procedure  prescribed 
by  this  general  order  is  followed.  In  re  Home  Discount  Co.  (D.  C,  Ala.),  17  Am.  B.  R. 
168,  147  Fed.  538. 

Parties  entitled  to  review.— Where  by  consent  certain  creditors  are  permitted  by  an  order 
of  the  court  to  become  parties  to  a  petition  to  review  an  order  of  the  referee  a  district  court 
has  jurisdiction  to  review  such  order  although  the  claim  of  the  original  petitioner  has  been 
simply  filed  with  the  referee  and  neither  allowed  or  disallowed.  Such  petitioner,  if  not  '^  a 
bankrupt  creditor,"  is  at  least  "  such  other  person  "  as  under  this  order  is  entitled  to  a 
review.    AUgair  v.  Fisher  k  Co.  (C.  C.  A.,  3d  Cir.),  16  Am.  B.  R.  278,  143  Fed.  962. 

The  use  of  the  word  "  creditor  "  in  this  general  ord^r,  as  one  who  has  the  right  to  take  a 
review,  should  be  confined  to  a  review  or  appeal  in  case  a  creditor's  individual  claim  is 
decided  adversely;  where  the  body  of  creditors'  interests  is  affected  the  review  nuist  be  taken 
by  the  trustees  solely  as  their  representative.  Matter  of  Arti-Stain  Company  ( D.  C,  Mass. ) , 
32  Am.  B.  R.  640,  affd.  32  Am.  B.  R.  643,  216  Fed.  942.  See  also  Matter  of  Siegel  Co. 
(D.  C,  Mass.),  32  Am.  B.  R.  645,  216  Fed.  945. 

General  review  not  intended.^ — This  ^neral  order  provides  for  ''review  bv  the  judge  of 
anv  order  made  by  the  referee,"  but  it  seems  that  a  general  review  of  the  proceeaings 
before  the  referee  or  a  review  of  rulings  not  directly  affecting  an  order  made  was  not 
intended  either  by  the  act  or  by  the  orders.  In  re  Kelly  Dry  Goods  Co.  (D.  C,  Wia),  4 
Am.  B.  R.  528,  102  Fed.  747.  Ordinarily  a  review  by  the  judge  of  an  order  made  by  the 
referee  will  be  confined  to  the  error  pointed  out  in  the  petition  for  review.  Matter  of 
Natelle  De  Gottardi  (D.  C,  Cal.),  7  Am.  B.  R.  723,  129,  114  Fed.  328. 

Specific  questions,  as  they  arise  in  the  proceeding's,  are  to  be  presented  on  certificate  of 
the  referee,  or  in  the  case  of  orders  entered  on  petition  for  review.  In  re  Kelly  Dry  Goods 
Co.  (D.  C,  Wis.),  4  Am.  B.  R.  528,  102  Fed.  747. 

Application  for  review;  when  granted. — ^An  applicaion  for  a  review  of  the  decision  of  the 
referee  will  be  dismissed  when  the  party  objecting  has  not  complied  with  the  requirements 
of  this  order.  In  re  Schiller  (D.  C,  Va.),  2  Am.  B.  R.  704,  96  Fed.  400;  In  re  Scott  (D.  C:, 
K.  Car.),  3  Am.  Bi  R.  625,  94  Fed.  404.  Thus,  a  petition  will  be  dismissed  where  it  asks 
for  a  review  of  the  decision  of  the  referee  instead  of  a  review  of  the  order  of  the  referee. 
In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  709.  Or  where  the  referee  simply 
transmits  to  the  clerk  the  notice  oif  testimony,  his  opinion  and  the  creditor's  petition  for 
review.  The  precise  questions  ruled  upon  and  the  summary  of  the  evidence  relating  thereto 
should  always  be  presented.  In  re  Kurtz  (D.  C,  Pa.),  11  Am.  B.  R.  129,  125  Fed.  992.  B|ut 
where  the  referee,  believing  that  all  the  testimony  would  be  needed  to  present  the  questions  at 
issue  failed  to  summarize  the  evidence,  the  court  will  not  deprive  the  petitioners  of  their  rights 
to  a  review.    Crim  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  306,  136  Fed.  34. 

If  a?  y  injustice  is  done  a  witness  by  an  order  of  a  referee  he  has  a  right  to  review  the 
same  and  to  be  heard  thereon  before  a  judge  of  the  court  under  this  order.  Matter  of  Abbey 
Press  (C.  C.  A.,  2d  Cir.) ,  13  Am.  B.  R.  11,  17,  134  Fed.  61.  The  rulings  of  a  referee  cannot  be 
reviewed,  while  the  case  is  still  pending  before  him,  by  simply  filing  in  the  district  court 
exceptions  to  such  ruling.  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  632,  116  Fed.  4i28. 
A  referee  can  certify  a  question  which  he  foresees  may  arise  from  a  proceeding  before  him 
and  upon  which  he  desires  to  be  advised.  In  re  Beukauff  Sons  &  Co.  (D.  C.,  Pa.),  14  Am. 
B.  R.  344,  135  Fed.  251. 
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A  statement  by  the  referee  that  "  if  the  claimant  and  his  attorney  desire  to  appeal  the 
case,  they  will  have  ten  days  from  this  date,  on  paying  all  costs  incwrred  before  the  referee," 
would  seem  to  cover  inadmissible  additions  to  what  is  required  by  the  general  order.  West 
V.  McLaughlin  Co.  (C.  C.  A.,  6th  Oir.),  20  Am.  B.  R.  654,  667,  162  Fed.  124. 

Upon  a  reference,  to  ascertain  facta  designed  alone  to  aid  the  court  in  determining 
whether  a  bankrupt  should  be  discharged  or  not,  a  referee  is  not  required  to  certify  objections 
made  to  hia  rulings  upon  the  testimony.  In  re  Romine  (D.  C,  Wt  Va.),  14  Am.  B.  R.  785, 
138  Fed.  837. 

A  referee  may  not  review  his  own  order  upon  exceptions  thereto.  In  re  Greek  Mfg.  06. 
(D.  C„  Pa.),  21  Am.  B.  R.  Ill,  164  Fed.  211;  In  re  Marks  (D.  C,  Pa.),  22  Am.  B.  R.  568, 
171  Fed.  281. 

Filing  petition.—  This  general  order  imperatively  requires  the  referee  to  certify  the  question 
to  the  judge,  not  the  next  month  nor  the  year  followmg,  but  forthwith,  in  order  that  there 
may  be  an  early  determination  of  the  questions  at  issue.  In  re  Koenig  &  Van  Hoogenfuyze 
(D.  C,  Tex.),  11  Am.  B.  R.  617,  127  Fed.  891.  The  rig)it  to  file  a  petition  cannot  be  so 
exercised  as  unreasonably  and  necessarily  to  delay  the  distribution  of  the  assets  of  the 
bankrupt.    In  re  Grant  (D.  C,  R.  1.),  16  Am.  B.  R,  266,  143  Fed.  661. 

A  referee's  decision  may  be  reviewed  only  by  petition  therefor  under  this  general  order. 
In  re  Russell  (D.  C,  Cal.),  6  Am.  B.  R.  66^  106  Fed.  501. 

The  effect  of  a  special  district  rule,  taken  in  connection  with  this  general  order  consid- 
ered, and  held,  that  a  decision  of  a  reiferee  may  only  be  reviewed  by  petition  and  that  such 
petition  must  be  presented  within  ten  days,  the  period  specified  by  the  rule,  or  afterward 
only  by  allowance  of  a  judge  of  the  district  court  and  that  an  order  once  entered  is  not 
subject  to  be  reviewed  or  altered  by  the  referee  himself.  In  re  Lesher  ft  Son  (D.  C,  Pa.),  5 
Am.  B.  R.  218,  176  Fed.  650.    See  also  Matter  of  Wister  (D.  C,  Pa.),  36  Am.  B.  R.  809. 

Although  no  time  limit  for  filing  a  petition  for  the  review  of  an  order  of  the  referee  is 
fixed  by  the  bankrupt  act,  or  by  the  general  orders,  still,  it  seems  that  such  petition 
should  be  presented  promptly.  Thus,  a  petition  presented  after  eighteen  months '  should 
be  dismissM.  In  re  Chambers,  Calder  &  Co.  (Ref.,  R.  I.),  6  Am.  B.  R.  700.  A  petition 
for  review  under  this  order  may  be  filed  within  a  reasonable  time  from  the  date  of  the 
filing  of  the  revised  order.  Crin  v.  Woodford  (C.  C.  A.,  4th  Cir.),  14  Am.  B.  R.  302,  306, 
136  Fed.  34.  Such  reasonable  time  may  be  fixed  by  a  standing  rule.  In  re  Foss  (D.  C,  Me.) , 
17  Am.  B.  R.  439,  147  Fed.  790.  The  petition  should  be  filed  within  twenty  days.  Matter 
of  Maloney  (Sup.  Ct.,  I>.  C),  21  Am.  B.  R.  602,  37  Wash.  L.  Rep.  147.  Under  the 
rule  in  the  Eastern  District  of  Pennsylvania  the  petition  must  be  filed  in  ten  days.  In  re 
Marks  (D.  C,  Pa.),  22  Am.  B.  R.  668,  171  Fed.  281.  Eleven  months  after  the  decision  is 
not  within  a  reasonable  time.  Matter  of  Octave  Mining  Co  (D.  C,  Arie.) ,  92  Am.  B.  R.  474, 
212  Fed.  467.  A  compliance  with  a  local  rule,  requiring  that  petitions  Tor  review  of  orders 
of  referees  shall  be  filed  within  ten  days  from  the  date  of  the  order  sought  to  be  reviewed,  is 
sufficient.    Matter  of  Kruse  (D.  C,  la.)^  37  Am.  B.  R.  687,  234  Fed.  470. 

Where  a  petitioner  to  review  an  order  of  a  referee  in  bankruptcy  filed  its  petition  by 
mistake  with  the  clerk  instead  of  the  referee  as  required  by  this  general  order,  in  the  absence 
of  a  special  rule  prescribing  an  express  limitation  of  time  for  initiating  proceedings  for  such 
review,  an  application  for  special  leave  to  file  its  petition  anew  is  addressed  to  the  discretion 
of  the  district  court,  even  though  the  ten  days  which  it  has  been  customary  to  allow  for 
making  such  applications  have  elapsed.  In  re  Nippon  Trading  Co.  (D.  C,  Wash.),  26  Am. 
B.  R.  695,  182  Fed.  959. 

An  appeal  may  be  taken  to  the  circuit  court  of  appeals  from  the  decision  of  the  judg|e. 
where  the  amount  of  the  claim  is  more  than  $500.  Clendening  v.  Nat'l  Bank  ( Sup.  Ct.,  N.  D. ) , 
11  Am.  B.  R.  245,  251.    See  f  25-a. 

Other  cases  citing  this  order. —  In  re  Howard  (D.  C,  Cal.),  4  Am.  B.  R.  69,  100  Fed.  630; 
Mueller  v.  Nugent,  7  Am.  B.  R.  224,  229,  184  U.  S.  1;  In  re  Arnett  (D.  C,  Tenn.),  7  Am. 
B.  R.  522,  112  Fed.  770;  In  re  Hawley  (D.  C,  Iowa),  8  Am.  B.  R.  629,  116  Fed.  429;  In  re 
Heebner  (D.  C,  Pa.),  13  Am.  B.  R.  256,  132  Fed.  1003;  In  re  Fisher  &  Co.  (D.  C,  N.  J.), 
14  Am.  B.  R.  366,  135  Fed.  223:  Bknk  v.  Johnson  (C.  C.  A..  4th  Cir  ).  16  Am.  B.  R.  206. 
143  Fed.  463;  Matter  of  Cohn  (Ref.,  Cal.),  18  Am.  B.  R.  786,  792;  Knapp  &  Spencer  Co.  v. 
I>rew  (C.  C.  A.,  8th  Cir.),  20  Am.  B.  R.  355,  359,  160  Fed.  413;  In  re  Peacock  (D.  C,  N.  Car.), 
24  Am.  B.  R.  159,  163,  178  Fed.  851;  Matter  of  Monsarrat  (D.  C,  Hawaii),  25  Am. 
B.  R.  815,  817;  Matter  of  Katz  (D.  C,  X.  J.),  32  Am.  B.  R.  422.  216  Fed.  949;  Matter  of 
Arti-Stain  Company  (D.  C,  Mass.),  32  Am.  B.  R.  643,  216  Fed.  942;  Peck  v.  Richter  (C.  C. 
A.,  8th  Cir.),  33  Am.  B.  R.  11,  217  Fed.  880:  Matter  of  Humphreys  (D.  C,  N.  Car.),  34 
Am.  B.  R.  655,  221  Fed.  907;  Matter  of  I>acey  &  Company  (8upp.  Ct.,  D.  C),  43  Wash. 
L.  Rep.  434,  35  Am.  B.  R.  231;  Matter  of  Isert  (D.  C,  Cal.),  36  Am.  B.  R.  431. 

XXVIII.  REDEMPTION  OF  PROPERTY  AND  COMPOUNDING  OF  CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt  to 
redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien,  tipon 
any  property,  real  or  personal,  or  to  relieve  said  property  from  any  con- 
ditional contract,  and  to  tender  performance  of  the  conditions  thereof,  or  to 
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compound  and  settle  any  debts  or  other  claims  due  or  belonging  to  the  estate 
of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor ;  and  thereupon  the  court  shall  appoint 
a  suitable  time  and  place  for  the  hearing  thereof,  notice  of  which  shall  be 
given  as  the  court  shall  direct,  so  that  all  creditors  and  other  persons  inter- 
ested may  appear  and  show  cause,  if  any  they  have,  why  an  order  should 
not  be  passed  by  the  court  upon  the  petition  authorizing  such  act  on  the  part 
of  the  trustee. 

[Qeneral  Order  XVII,  1867,  with  slight  changes.  This  general  order  is  an  inheritance 
merely.    Its  value,  save  in  so  far  as  it  refers  to  f  27,  is  doubted.] 

Cross-references:     To  the  law:    As  to  redemption  of  property  from  liens,  none,  save  by* 
analogy,  §|  2  (7),  67;  As  to  compounding  of  claims,  §|  27,  58-a  (7),  and  by  analogy, 
I  26. 
To  the  General  Orders:    XXXIII. 

The  determining  question  is  what  action  is  for  the  best  interests  of  the  estate;  that  i^) 
the  creditors  as  a  whole.  In  re  Kearney  Bros.  (D.  C,  N.  Y.),  25  Am.  B.  R.  757,  760,  184 
Fed.  190. 

Under  this  order  not  only  the  bankrupt,  but  his  trustee,  or  any  creditor  who  has  proven 
his  claim  may,  whenever  it  is  for  the  benefit  of  the  estate,  redeem*  any  mortgage  or  lien 
upon  the  bankrupt's  property.    In  re  Hasie  (D.  C,  Tex.),  30  Am.  B.  R.  83,  88. 

Other  cases  dting  this  order. —  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.  Ark.),  8  Am.  B.  R. 
651,  668,  109  Eed.  308;  In  re  Wolf  &  Levy  (D.  C,  Tenn.),  10  Am.  B.  R.  163,  122  Fed.  127; 
In  re  Grainger  (C.  C  A.,  9th  Cir.),  20  Am.  B.  R.  166,  173,  160  Fed.  69. 

XXIX.    PAYMENT  OF  HONEYS  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the  deposi- 
tory unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court,  or  by  a  trustee, 
and  countersigned  by  the  judge  of  the  court,  or  by  a  referee  designated  for  that 
purpose,  or  by  the  clerk  or  his  assistant  under  an  order  made  by  the  judge, 
stating  the  date,  the  sum,  and  the  account  for  which  it  is  drawn ;  and  an  entry 
of  the  substance  of  such  check  or  warrant,  with  the  date  thereof,  the  sum  drawn 
for,  and  the  account  for  which  it  is  drawn,  shall  be  forthwith  made  in  a  book 
kept  for  that  purpose  by  the  trustee  or  his  clerk ;  and  all  checks  and  drafts  shall 
be  entered  in  the  order  of  time  in  which  they  are  drawn,  and  shall  be  numbered 
in  the  case  of  each  estate.  A  copy  of  this  general  order  shall  be  furnished  to 
the  depository,  and  also  the  name  of  any  referee  or  clerk  authorized  to  counter- 
sign said  checks. 

[Latter  half  of  General  Order  XXVII,  1867,  without  material  chaiige.] 

Cross-references:    To  the  law:     §§  47-a,  61. 
To  the  Supplementjury  Forms:     No.  165. 

This  general  order  is  mandatory. —  Huttig  Manfg.  Co.  v.  Edwards  (C.  C.  A..  8th  Cir.), 
20  Am.  B.  R.  349,  354.  And  where  the  trustee  has  not  deposited  the  money  with  a  desig- 
nated depository  as  required  by  this  order  the  trustee  will  not  be  allowed  the  payment 
of  money  as  an  exemption.  In  re  Hoyt  (D.  C,  N.  Car.),  0  Am.  B.  R.  574,  119  Fed.  987. 
See  also  In  re  Hoyt  &  Mitchell  (D.  C,  N.  Car.),  11  Am.  B.  R.  784,  127  Fed.  968.  The 
referee  has  no  authority  to  order  the  trustee  to  pay  out  funds  belonging  to  the  estate  of  a 
bankrupt.    In  re  Cobb  (D.  C,  N.  Car.),  7  Am.  B.  R.  202,  112  Fed.  656. 

Money  deposited  as  required  by  the  act  cannot  be  paid  except  by  check  or  warrant  drawn 
in  accordance  with  the  order  and  countersigned  by  the  judge  or  some  one  designated  by  the 
judge  for  that  purpose.  These  deposits  should  therefore  be  made  to  the  creditor  by  the 
court  or  judge,  designating  at  the  time  of  the  deposit  the  estate  to  which  such  deposits 
belong.  In  re  Cobb  (D.  C,  N.  Car.).  7  Am.  B.  R.  202,  112  Fed.  655.  As  the  trustees  must 
sign  the  checks,  it  would  seem  that  the  fund  should  be  deposited  to  the  credit  of  the  trustee, 
AS  such,  designating  the  estate  in  bankruptcy.  In  re  Carr  (D.  C,  N.  Car.),  9  Am.  B.  R. 
58.  117  Fed.  572. 

Recovery  of  deposit;  order  of  referee  as  res  judicata. — An  order  of  a  referee  in  bankruptcy, 
denying  the  right  to  recover  a  check  payable  to  a  trustee  in  bankruptcy,  which  has  been 
deposited  by  a  person  not  a  creditor,  as  a  part  of  a  deposit  required  under  a  composition,  and 
payment  thereon  subsequently  stopped  after  some  controversy  had  arisen,  is  res  adjudicata 
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and  a  bar  to  a  subsequent  action  in  the  state  court  by  the  maker  of  the  check.     Coen  v. 
James,  164  N.  Y.  App.  Div.  41»,  33  Am.  B.  R.  249. 

Other  cases  citing  thia  order. —  Kinkead  v.  Bacon  &  Sons  (C.  C.  A.,  6th  Cir.),  36  Am.  B.  R. 
390,  230  Fed.  362. 

XXX.    IMPRISONED  DEBTOR. 

If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  imprisoned,  the 
court,  upon  application,  may  order  him  to  be  produced  upon  Jiabeas  corpus, 
by  the  jailer  or  any  officer  in  whose  custody  he  may  be,  before  the  referee, 
for  the  purpose  of  testifying  in  any  manner  relating  to  his  bankruptcy ;  and, 
if  committed  after  the  filing  of  his  petition  upon  process  in  any  civil  action 
founded  upon  a  claim  provable  in  bankruptcy,  the  court  may,  upon  like  appli- 
cation, discharge  him  from  such  imprisonment.  If  the  petitioner,  during  the 
pendency  of  the  proceedings  in  bankruptcy,  be  arrested  or  imprisoned  upon 
process  in  any  civil  action,  the  district  court,  upon  his  application,  may  issue 
a  writ  of  habeas  corpus  to  bring  him  before  the  court  to  ascertain  whether  such 
process  has  been  issued  for  the  collection  of  any  claim  provable  in  bankruptcy, 
and  if  so  provable  he  shall  be  discharged ;  if  not,  he  shall  be  remanded  to  the 
custody  in  which  he  may  lawfully  be.  Before  granting  the  order  for  discharge 
the  court  shall  cause  notice  to  be  served  upon  the  creditor  or  his  attorney,  so  as 
to  give  him  an  opportunity  of  appearing  and  being  heard  before  the  granting 
of  the  order. 

[General  Order  XXVII,  1867,  without  substantial  changei] 

Cross-references:    To  the  law:     §  9-a. 
To  the  General  Orders:     XII  (1). 
.   To  the  Supplementary  Forms:     None;  but,  by  analogy,  Nob.  87,  88. 

The  term  ''  arrest "  may  be  held  to  apply  to  the  continued  detention  of  a  person  in  cus- 
tody, although  the  word  is  frequently  used  to  mean  the  orij^al  taking  of  a  person  into 
custody;  and  that  when  the  statute  provides  for  the  exemption  of  a  bankrupt  from  arrest 
upon  civil  process,  except  in  certain  cases,  it  means,  not  only  that  he  shall  not  be  taken 
into  custody,  but  also  that  he  shall  not  be  detained  in  custody,  after  he  becomes  a  bankrupt. 
Turgeon  v.  Emery,  (D.  C,  Me.),  25  Am.  B.  R.  694,  182  Fed.  1016;  Matter  of  Komar  (D.  C, 
N.  Y.) ,  37  Am.  B.  R.  683,  234  Fed.  378. 

Discharge  from  imprisonment;  when  granted. —  Tiiis  general  order  provides  for  cases: 
where  tl^  bankrupt  is  in  custody  under  an  arrest  made  both  before  and  after  the  initia- 
tion of  the  bankruptcy  proceedings^  but  it  is  only  in  cases  where  the  bankrupt  has  been 
arrested  or  committed  after  the  filing  of  his  petition,  that  the  court  is  authorised  to  grant 
a  discharge  from  imprisonment,  even  though  the  debt  be  provable.  In  re  Claiborne  (D.  C, 
N.  Y.),  6  Am.  B.  R.  812,  109  Fed.  74.  The  district  court  is  required  to  discharge  on 
habeas  corpus  a  bankrupt  imprisoned  upon  process  in  any  civil  action  for  the  collection 
of  a  claim  provable  in  bankruptcy.  Matter  of  Adler  (C.  C.  A.,  2d  Cir.),  16  Am.  B.  R.  414, 
144  Fed.  659.  The  general  order  extends  to  claims  provable  in  bankruptcy.  In  re  Hilton 
(D.  C,  N.  Y.),  4  Am.  B.  R.  774,  104  Fed.  981. 

A  bankrupt  arrested  under  a  judgment  entered  upon  an  action  for  breach  of  promise  is 
entitled  to  a  discharge  from  custody  under  thia  general  order.  In  re  Fife  (D.  C,  Pa.), 
6  Am.  B.  R.  258,  109  Fed.  880. 

Where  a  bankrupt  is  imprisoned  upon  a  judgment  for  the  support  of  a  bastard  child  the 
court  will  not  release  him  from  imprisonment  by  a  writ  of  habeas  corpus.  In  re  Baker 
(D.  C,  Kan.),  3  Am.  B.  R.  101,  96  Fed.  954. 

The  bankrupt  is  exempt  from  arrest  on  civil  process  while  attending  to  his  duties  in 
the  bankruptcy  court.    Matter  of  Dresser  (D.  C,  N.  Y.),  10  Am.  B.  R.  270,  124  Fed.  915. 

Test  of  legality  of  bankrupt's  imprisonment. —  The  order  must  ^ield  to  the  terms  of  the 
suit,  and  the  test  of  the  legality  of  the  bankrupt's  imprisonment  is  not  whether  the  claim 
or  demand  upon  which  it  is  based  is  provable  against  the  bankrupt's  estate,  but  it  is  whether 
his  discharge  in  bankruptcy  would  operate  as  a  release  of  the  claim  or  demand.  In  re  Baker 
(D.  C,  Kan.) ,  3  Am.  B,  R.  101,  96  Fed.  954.  The  decision  of  the  courts  under  the  act  of  1867 
fully  sustain  this  view.  In  re  Robinson,  6  Blatchf.  253;  In  re  Patterson,  2  Ben.  155;  In  re 
Whitehouse,  1  Lowell,  429. 

Compared  with  section  9  of  the  act. —  It  seems  that  there  is  nothing  in  the  provisions  of 
this  order  necessarily  inconsistent  with  section  9  of  the  act,  and  if  there  are,  the  provisions 
of  the  act  must  prevail.  People  ex  rel.  Taranto  v.  Erlanger  (D.  C,  N.  Y.) ,  13  Am.  B.  R.  197, 
132  Fed.  883.  It  is  presumably  limited  in  its  operation  to  the  same  period  of  time  as  General 
Order  XII.  and  thereby  becomes  practically  compatible  with  section  9-a,  subd.  2.  In  re  Lewen- 
Bohn  (D.  C,  N.  Y.),  3  Am.  B.  R.  594,  598,  99  Fed.  73. 
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BaiL— Wbere  a  bankrupt  makes  application,  under  General  Order  No.  30,  for  his  release 
from  arrest,  the  court,  neither  under  section  2  (I&)  nor  under  section  94),  is  authorized  to 
require  the  b^krupt  to  give  bail.  United  States  ex  rel.  Kellej  ▼.  Peters  (D.  €.,  Ili.)>  ^ 
Axn.  B.  R.  177,  166  Fed.  613. 

Other  cases  dting  this  orderw— Knott  v.  Putnam  (D.  C,  Vt.)>  6  Am.  B.  R.  80,  107  *Fed. 
907)   Barrett  y.  Prince  (C.  C.  A.»  7th  Cir.)^  16  Am.  B.  B.  64,  143  Fed.  302. 

XZXL    PSXIXIOH  FOK  DISCHARGS. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in  accord- 
ance with  the  provisions  of  the  act  and  the  orders  of  the  court,  the  proceedings 
in  the  case  and  the  acts  of  the  bankrupt 

[This  general  order  is  new.] 

Cross-xeferenoes:    To  the  law:    ||  14,  18-c. 
To  the  General  Orders:    XXXII. 
To  the  Official  Forms:    No.  57. 
To  the  Equity  Rules:    XX  to  XXV. 

Caaes  citing  this  order.-— In  re  Soper  and  Slada  (Ref.),  1  Am.  B.  R.  193,  196;  In  re  Glass 
(D.  C,  Tenn.),  9  Am.  B.  R.  391,  394,  119  Fed.  909;  In  re  Taylor  (D.  0.,  Ala.),  26  Am.  B.  R. 
143,  146.  ' 

ZZXIL    OPPOSITION  TO  DISCHARGS  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge,  or 
for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in  opposi- 
tion thereto  on  the  day  when  the  creditors  are  required  to  show  cause,  and  shall 
file  a  specification  in  writing  of  the  grounds  of  his  opposition  within  ten  days 
thereafter^  unless  the  time  ^all  be  enlarged  by  special  order  of  the  judge. 

[General  Order  XXIV,  1867,  in  part.] 

Cross-references:    To  the  law:     |S  12,  14. 
To  the  General  Orders:    IV,  XXXI. 
To  the  Official  Forms:    Nos.  58,  59. 
To  the  Svppleaientazy  Forma:    As  to  opposition  U>  discharge,  Nos.  110,  111,  112,  113, 

1H»  115,  and,  by  analogy,  Nos.  105,  106,  107»  108,  109.  As  to  opposition  to  eonfirmsr 
tion  of  a  composition,  Nos.  99,  100, 101, 102, 103,  and,  by  analogy,  Nos.  94,  95,  96,  97,  98. 

Int^t  and  purpose  of  order. —  It  is  evident  from  liie  lanKuage  o^  Uiis  general  order  that 
it  was  intended  the  appearance  of  objecting  creditors,  or  other  persons  interested,  should  be 
entered  on  the  day  upon  which  they  were  required  to  show  cause  as  upon  that  day  the  court 
passes  upon  the  right  of  the  petitioner  to  be  discharged,  and  will  enter  such  a  decree  if  no 
objecting  creditor  appears.    In  re  Ginsberg  (D.  C,  Pa.),  12  Am.  B.  R.  459,  130  Fed.  627. 

Compliance  with  order. —  This  general  order  should  be  strictly  complied  with,  and  failure 
so  to  do  will  only  be  excused  when  excellent  reasons  therefor  are  shown  to  the  court.  In  re 
Clothier  (D.  C,  Pa.),  6  Am.  B.  R.  203,  108  Fed.  199. 

The  exceptions  to  be  filed  in  ten  days  should  be  filed  before  the  judge.  Mahoney  v..  Ward 
(D.  C,  N.  Car.),  3  Am.  B.  B.  770,  100  Fed.  278. 

Appearance  of  creditors  oppo^ng  discharge. —  The  appearance  of  a  creditor  opposing  a 
bankrupt's  discharge  must  be  entered  on  the  day  when  the  creditors  are  requirea  to  show 
cause.  In  re  Grant  (D.  C,  Pa.),  14  Am.  B.  B.  398, 135  Fed.  880;  In  re  Young  (D.  C,  Pa.),  20 
Am.  B.  B.  607,  162  Fed.  912.  A  failure  to  enter  an  appearance  on  the  return  day  precludes 
objecting  creditors  from  filing  exceptions  to  a  discharge  thereafter,  even  though  they  be  filed 
within  the  ten  days.    In  re  Ginsbure  (D.  C,  Pa.),  12  Am.  B.  R.  459,  130  Fed.  627. 

A  creditor  opposing  a  discharge  has  the  duty  of  alleging  sufficiently  specified  grounds  of 
such  opposition,  and  Uie  burden  of  proving  such  grounds.  In  re  Holman  (D.  C.,  Iowa),  1  Am. 
B.  R.  600,  92  Fed.  612. 

Oj^posing  creditors  should  be  required  to  enter  their  appearance  and  file  specifications  in 
writing  of  the  ground  of  opposition,  except  in  the  rare  cases  where  the  facts  may  warrant 
the  court  in  ordering  an  investigation  of  suspicious  circumstances  if  its  own  motion.  Adler  v.. 
Jones  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967.  If  the  time  within  which  speeifi- 
cations  of  opposition  to  a  discharge  may  be  filed  is  not  extended  by  the  court  as  required  by 
this  order,  a  subsequent  application  will  be  dismissed  upon  motion.  In  re  Albrecht  (D.  C. 
Pa.) ,  5  Am.  B.  R.  223,  104  Fed.  974. 

Presumption  of  appearance. —  Upon  appeal  from  an  order  denying  a  discharge  to  a  bank- 
rupt, the  record  failed  to  disclose  any  appearance  by  the  objecting  creditors  on  the  day  when 
the  creditors  were  by  law  required  to  show  cause  against  his  dis^arge.  It  was  held,  that  it 
must  be  presumed  tiiat  such  appearance  as  is  required  by  this  general  order  was  duly  and 
properly  entered,  where  no  objection  thereto  had  been  urged  in  the  court  below  and  the  certifi- 
cate of  the  clerk  of  the  district  court  aflpcnded  to  the  record  recited  that  the  same  was  "  a  true 
transcript  of  so  much  of  the  record  and  proceedings  of  said  court  as  was  requested  by  counsel 
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5or  appellant."  Shaffer  v.  The  Koblegard  Oo.  (C.  G.  A.,  4th  Cir.),  24  Am.  B.  R.  898,  183 
Fed.  71,  aifg.  22  Am.  B.  R.  147. 

Time  of  filing  objections. —  Objections  to  a  discharge  must  be  filed,  with  the  derk  oi  the- 
bankruptcy  court  within  ten  days  after  the  ''show  cause"  hearings  ffhd  tmless  filed  within 
that. time  a  motion  to  dismiss  must  be  granted,  unless  the  time  within  which  to  file  the 
objections  with  the  clerk  is  enlarged  in  aceordiance  with  liiis  general  order,  and  that  question 
will  not  be  considered  unless  formsl  motion  to  enlarge  the  time  is  made  within  the  ten  days^ 
Matter  of  C.  H.  Kendrick  &  Ck).  (D.  C,  Vt.) ,  35  Am.  B.  R.  630,  226  Fed.  680. 

Enlargement  of  time. —  The  district  jud^e  may,  in  his  discretion,  extend  the  time  within 
which  a  creditor  may  enter  his  appearance  m  oppcAition  to  a  bankrupt's  discharge,  eyen  after 
the  expiration  of  the  time  limit  as  provided  in  this  order.  In  re  Levin  (C.  C.  A.,  1st  Cir.), 
23  Am.  B.  R.  845,  17fi  Fed.  177. 

Amendment  of  objections. —  The  court  may,  in  its  discretion,  permit  the  specifications  of 
objections  to  a  bankrupt's  discharge  to  be  amended  after  the  expiration  of  the  ten  days  allowed 
by  this  general  order,  for  the  filing  thereof.  In  re  Nathanson  (D.  C,  N.  Y.),  18  Am.  B.  R. 
262,  152  Fed.  585;    In  re  Osborne  (C.  C.  A.,  1st  Cir.),  8  Am.  B.  R.  166. 

Upon  an  application  to  confirm  a  composition  where  no  creditors  appeared  formally  ini 
oppositioa,  but  the  trustee,  as  trustee,  appeared  and  opposed  such  confirmation,  theugh  not  a 
party  to  the  record,  and  where  such  com^sition  was  recused  and  an  appeal  was  taken  by  the 
bankrupt  against  the  trustee,  and  citation  issued  to  sudi  trustee  and  to  no  other  perscm, 
the  appeal  must  be  dismissed.  Ross  v.  Saunders  (G.  C  A.,  1st  Cir.>,  5  Am.  B.  R.  360, 
105  Fed.  915. 

Other  cases  dting.  this  oidtr.--In  re  Quackenbush  (D.  C,  N.  Y.),  4  Am.  B.  R.  274,  102 
Fed.  282;  In  re  Gasser  (C.  C.  A.,  8th  Cir.),  5  Am.  B.  R.  32,  104  Fed.  637;  In  re  Glass 
(D.  C,  Tenn.),  0  Am.  B.  R.  391,  119  Fed.  609;  In  re  Henschel  (Sp.  Com.,  N.  Y.),  12  Am. 
B.  R.  31,  34;  In  re  Levey  ID.  €.,  N.  Y.),  13  Am.  B.  R.  312,  133  Fed.  672;  Matter  of  Alex 
(D.  C,  Pa.),  15  Am.  B.  R.  450;  Matter  of  Krecun  (C.  €.  A.,  7th  Cir.)/d6  Am.  B.  R.  172, 
229  Fed.  711. 

ZXZm.    ABBITKATIOir. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a  bank- 
rupt's estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitrators, 
or  for  authority  to  compound  and  settle  such  controversy  by  agreelnenf  with 
the  other  party,  the '  application  shall  clearly  and  distinctly  set  forth  the 
subject-matter  of  the  controversy,  and  the  reasons  why  the  trustee  thinks  it 
proper  and  most  for  the  interest  of  the  estate  that  the  controversy  should  be 
settled  by  arbitration  or  otherwise. 

[Part  of  General  ^Order  XX,  1867.1 

Cross-references:    To  the  law:     i|  25,  58-a(7),  and,  by  snalogy,  |  27. 
To  the  General  Orders:    By  analogy,  XXVIII. 
Cases  citing  this  order. —  In  re  Hixon  (D.  C,  Iowa),  1  Am.  B.  R.  610,  93  Fed.  446. 

XXXIV.    COSTS  IN  CONTESTED  ADJUDICATIONa 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  ain  adjudication, 
and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the  petitioning 
creditor  shall  recover,  and  be  paid  out  of  the  estate,  the  same  costs  that  are 
allowefd  to  a  party  recovering  in  a  suit  in  equity;  and  if  the  pietition  is  dis- 
missed the  debtor  shall  recover  like  costs  against  the  petitioner. 

[Part  of  General  Order  XXXI,  1867,  without  change.] 

Cross-references:    To  the  law:     §$  2(18),  3-e. 
To  the  General  Orders:    By  analogy,  X. 

Application  of  order. —  This  order  is  conjBined.in  its  terms  to  involuntary  bankruptcy,  and 
contested  adjiiciications.  In  re  Barrett  (D.  C,  Tenn.),  12  Am.  B.  R.  626,  635,  113  Ted.- 107. 
Effect  of  order,  see  In  re  Halaey  Electric  Generator  Co.  (D.  C,  N.  J.),  28  Am.  B.  R.  401,  413, 
163  Fed.  118. 

Under  this  general  order  and  section  824  of  the  U.  S.  Revised. Statutes,  providing. that  on  a 
trial  in  equity  $20  attorney's  fees  shall  be  taxed  in  favor  of  the  successruji  and  against  the 
losing  party,  an  alleged  »in voluntary  bankrupt  who  successfully  resists  the  proceojding  ia 
entitled  to  an  attorney's  fee  of  $20.  Matter  of  Wise  (D.  C,  V^ash.),  32  Am.  B.  R.  510,  212 
Fed.  667. 

Power  to  award  costs. —  The  district  court,  sitting  in  bankruptcy,  has  power  to  award 
costs  against  a  creditor  who  fails  to  substantiate  his  specifications  of  objection  in  opposition 
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to  the  bankrupts  discharge,  lliis  power  is  inherent  in  the  district  court.  In  re  Wolpert 
(Ref.,  N.  Y.),  1  Am.  B.  R.  476.  But  the  court  has  no  power  to  award  costs  where  a  petition 
in  bankruptcy  against  a  corporation  is  dismissed  for  watrt  of  jurisdiction.'^  The  rule  which 
denies  to  a  court  the  power  to  award  costs,  when  a  case  is  dismissed  for  want  of  jurisdiction 
(Citizens  Bk.  y.  Vanon,  164  U.  S.  319),  prevails  in  a  court  of  bankruptcy.  In  re  Philadelphia 
&  Lewea  Transportation  Co.  (D.  C,  Pa.},  11  Am.  B.  R.  444,  127  Fed.  896. 

Costs;  amount  or  items.—  Where  an  application  is  contested,  either  at  the  outstart,  or 
afterward  on  motion  to  vacate,  the  costs  include  all  that  could  be  recovered  under  similar 
circumstaiices,  if  the  case  were  in  equity.  Selkregg  y.  Hamilton  Bros.  (D.  C.,  Pa.),  16  Am. 
B.  R.  -474,  144  Fed.  656.  But  counsel  fees,  expenses  and  damages  will  not  be  granted  in 
addition  to  the  costs,  unless  the  property  has  been  seized  pursuant  to  section  3-e  of  the  act. 
In  re  Ghignone  (D.  C,  K  Y.),  1  Am.  B.  R.  580,  93  Fed.  1«6.  See  also  In  re  Hines  (D.  C, 
Dr.),  16  Am,  B.  R.  538,  144  Fed.  147. 

Nature  of  costs  included. —  This  order  does  not  refer  to  the  costs  provided  for  in  section 
3(e)  of  the  bankruptcy  act  and  therefore  the  entry  of  adjudgment  for  costs  incident  upon  the 
determination  of  the  issue  of  bankruptcy  in  favor  of  the  debtor,  including  costs  or  the  attend- 
ance of  witnesses  and  docket  fees  on  jurjr  trials,  authorized  by  this  order,  is  not  res  ad  judicata 
of  the  issue  raised  by  a  subsequent  petition  to  fix  the  costs,  expenses  and  damages  by  reason 
of  the  seizing  and  detaining  of  the  property  of  the  debtor,  authorized  by  section  3(e) .  Matter 
of  McKenzie  (D.  C,  Wash.),  34  Am.  B.  R.  Ill,  219  F^.  630. 

Other  cases  citing  this  order. —  Hoffschlaeger  Co.  v.  Young  Nap    (D.  C,  Hawaii),  12 
Am.  B.  R.  526. 

XXXV.  compensation  of  clerks,  referees,  and  TRUSTEES. 

1.  The  fees  allowed  by  the  act  tQ  clerks  shall  be  in  full  qompensation  for  all 
services  performed  by  them  in  regard  to  filing  petitions  or  other  papers  required 
by  the  act  to  be  filed  with  them,  or  in  certifying  or  delivering  papers  or  copies 
of  records  to  referees  or  other  officers,  or  in  receiving  or  paying  out  moneys ; 
but  shall  not  include  copies  furnished  to  other  persons,  or  expenses  necessarily 
incurred  in  publishing  or  mailing  notices  or  other  papers.   . 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  all  services  performed  by  them  under  the  act,  or  under 
these  general  orders;  but  shall  not  include  expenses  necessarily  incurred  by 
them  in  publishing  or  mailing  notices,  in  traveling,  or  in  perpetuating  testi- 
mony, or  other  expenses  necessarily  incurred  in  the  performance  of  their  duties 
under  the  act  and  allowed  by  special  order  of  the  judge. 

8.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  ^pll  com- 
pensation for  the  services  performed  by  tliem;  but  shall  not  include  expenses 
necessarily  incurred  in  the  performance  of  their  duties  and  allowed  upon  the 
settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee,  and  trustee  are  not 
required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition  to  be 
adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency  of  the 
proceeding  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of  •the  estate; 
or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof  that  he  then 
has  or  can  obtain  the  money  with  which  to  pay  those  fees,  order  him  to  pay 
them  within  a  time  specified,  and,  if  he  fails  to  do  so,  may  order  his  petition  to 
be  dismissed.  He  may  also,  pending  such  proceedings,  both  in  voluntary  and 
involuntary  cases,  order  the  commissions  of  referees  and  trustees  to  be  paid 
immediately  after  such  commissions  accrue  and  are  earned. 

[This  general  order  in  new.  The  last  sentence  of  subdivision  4  was  added  in  September, 
1906.] 

Cross-references:  To  the  law:  As  to  compensation  of  clerks,  $$  51,  71.  As  to  compensation 
of  referees,  §S  40,  72.  As  to  compensation  of  trustees,  i§  48,  72.  As  to  pauper  cases, 
8  51-a(2). 

To  the  General  Orders:    X,  XII,  XVII,  XEX,  XXVI,  XXIX. 

To  the  Supplementary  Forms:    Kos.  166,  169. 

Fees  of  clerk. —  The  clerk  has  no  authority  to  demand  more  than  the  statutory  fees.  In  re 
Langslow,  Fowler  &  Co.  ( D.  C.,  N.  Y. ) ,  1  Am.  B.  R.  268,  98  Fed.  869. 
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Compenution  of  referee;  epecUl  aUowence. — The  perfonnaiioe  hj  the  referee  of  the  ordinary 
eervices  following  a  general  reference,  or  of  eervioes  following  a  special  reference  having  to  do 
with  any  of  the  matters  which  the  Supreme  Court  have  said  may  be  referred  to  the  referee 
by  the  judge^  authorizes  the  referee  to  receive  only  the  compensation  specially  provided  in  the 
statute.  But  the  performance  of  other  services,  not  included  within  the  aoove  category,  if 
referred  to  the  referee,  or  to  any  other  person  as  a  special  master,  pursuant  to  the  general 
power  of  the  court  to  call  to  its  aid  the  services  of  a  special  master,  would  justify  the  allow- 
ance of  special  fees  therefor.  Matter  of  Langford,  Felts  A  Myers  (D.  C.,  Cal.),  35  Am.  B.  R. 
619,  225  Fed.  311. 

Ko  construction  of  this  general  order  will  authorize  anv  allowance  to  the  referee  except 
for  the  specific  purposes  named.  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.,  Ark.),  8  Am.  B.  R. 
651,  964,  109  Fed.  308.  It  seems  that  the  Supreme  Court  did  not  intend  that  additional 
compensation  should  be  ffiven  to  a  referee.  In  re  Wilcox  (D.  C,  Mich.),  19  Am.  B.  R.  241, 
243,  156  Fed.  685.  Additional  compensation  not  allowed  where  business  t)f  bankrupt  is 
continued  by  trustee.     Bray  v.  Johnson  (C.  C.  A.,  4th  C^r.),  21  Am.  B.  R.  383,  166  Fed.  57. 

A  special  allowance  to  a  referee  for  services  performed  under  the  statute  cannot  be  made, 
even  with  the  consent  of  attorneys.  The  fees  fixed  by  statute  are  in  full  compensation. 
Dressel  v.  North  State  Lumber  Co.  (D.  C,  N.  Oar.),  9  Am.  B.  R.  641,  547,  119  Fed.  531.  The 
referee  lias  no  authority  for  charging  a  per  diem  in  any  case  whatsoever.  In  re  Pierce 
(D.  C,  Colo.),  6  Am.  B.  R.  747,  111  Fed.  516. 

Compensation  of  referees;  when  no  assets. —  This  Oeneral  Order  and  section  40  of  the  act 
recognizes  no  other  compensation  to  the  referee.  Where  there  are  no  assets  than  the  preliminary 
fee  deposited  with  the  clerk.  In  re  Langslow,  Fowler  &  Co.  (D.  C,  N.  T.),  1  Am.  B.  R.  258, 
98  Fed.  869. 

Comi>ensation  of  referee;  servioee  away  frofn  home. — ^A  referee  cannot  charge  extra  for 
his  own  service  merely  because  they  are  performed  away  from  home.  Matter  of  Elk  Valley 
Goal  Mining  Co.  (D.  C.,  Ky.),  32  Am.  B.  R.  197,  213  Fed.  383. 

Advance  payment  of  referee's  fees. —  Without  an  order  of  the  judge  the  referee  cannot 
demand  an  advance  payment  of  his  fees  by  the  trustee.  Matter  of  Borger  (Sup.  Ct.,  D.  C), 
43  Wash.  L.  Rep.  436,  35  Am.  B.  R.  238. 

Allowance  for  expenses. —  The  provision  "  in  regard  to  expenses  of  mailing  notices,  traveling 
and  perpetuating  testimony,  refers  to  actual  expenses;  but  a  referee  may  make  a  general 
charge,  which  should  be  a  uniform  charge  in  all  cases,  for  blanks  that  may  be  used  m  each 
case,  for  notices  to  creditors,  and  orders  which  may  be  entered  by  him.  He  may  make  a 
similar  charge  for  clerk  hire  where  the  business  is  such  that  clerks  are  needed."  In  re 
Pierce  (D.  C.,  Colo.),  6  Am.  B.  R.  747,  111  Fed.  616.  It  is  obvious  that  the  cost  of  the 
publication  of  the  necessary  notices  upon  application  for  discharge,  and  for  stationery,  are 
expenses  properly  chargeable  to  the  buikrupt  or  his  estate,  under  this  general  order,  but  the 
referee  is  not  entitled  to  charge  for  his  own  services.  In  re  Dixon  (D.  C.,  Cal.),  8  Am.  B.  R. 
145,  114  Fed.  675. 

Maintenance  of  an  office,  clerk  hire  in  preparin^j  and  mailing  notices  to  creditors  and 

attendance  to  correspondence  are  **  expenses  necessarily  incurred  m  the  performance  of  their 

.  duties  under  the  Act,"  and  hence,  upon,  being  "  allowed  by  special  order  of  the  judge,"  as 

*  provided  in  general  orders  26  and  35,  the  referee  should  be  entitled  to  reimbursement  therefor. 

Matter  of  McCubbin  Co.  (Sup.  Ct.,  D.  C),  33  Am.  B.  R.^775  Matter  of  Lacey  k  Co.  (Sup.  Ct., 

D.  C),  43  Wash.  L.  Rep.  434,  35  Am.  B.  R.  231. 

While  a  referee  is  entitled  to  his  own  traveling  expenses,  he  should  not  be  allowed  such 
expenses  of  his  clerk,  unless  special  circumstances  are  shown.  Matter  of  Elk  Valley  Coal 
Mining  Co.  (D.  C,  Ky.),  32  Am.  B.  R.  197,  213  Fed.  383. 

A  charge  for  mailing  notices  based  upon  a  "  fee  "  of  25  cents  for  each  notice  will  not  be 
allowed.  The  utiQost  that  can  be  allowed  for  this  service  is  the  amount  of  proper  **  expenses  " 
incurred  in  mailing  the  notices  as  contemplated  by  the  general  order,  and  sucn  amount  must 
be  shown  by  proper  proof.    Matter  of  Elk  Valley  Coal  Mining  Co.  (B.  C,  Ky.),  »2  Am.  B.  R. 

197,  213   Fed.   383. 

A  charge  of  40  cents  for  mailing  notices  of  applications  for  discharge,  based  upon  sections 
828  and  840  of  the  U.  S.  Rev.  Stat,  is  unauthorized.  Matter  of  Longhney  (D.  C,  Wash.), 
84  Am.  B.  R,  206,  218  Fed.  980. 

Compensation  of  trustee. —  This  order  limits  the  compensation  of  the  trustee  and  is  con- 
clusive. In  re  Carolina  Cooperage  Co.  (D.  C,  N.  Car.),  3  Am.  B.  R,  154,  96  Fed.  920.  Addi- 
tional compensation  will  not  be  allowed  to  a  trustee  for  services  in  investigating  the  bank- 
rupt's disposition  of  property  and  the  loss  of  his  stock  by  fire.  In  re  Screws  <D.  C.»  Gku), 
17  Am.  B.  R.  296,  147  Fed.  989.  An  allowance  of  $2.50  to  the  trustee  for  his  services  as  a 
lawyer  not  only  violates  this  general  order,  but  also  the  bankruptcy  act  itself.  In  re  Felson 
(D.  C,  N.  Y.),  15  Am.  B.  R.  185,  194,  139  Fed.  281.  Motion  for  approval  of  additional 
expenses  incurred  by  trustee  allowed,  such  expenses  being  satisfactorily  shown  to  be  "neces- 
sarily incurred  **  by  the  trustee  in  the  performance  of  his  duties.  Matter  of  Hart  ft  Co. 
(D.  C,  Hawaii),  17  Am.  B.  R.  480. 

The  trustee  and  receiver  are  allowed  to  emnloy  attomevs  whose  compensation  is  part 
of  the  expense  of  the  trusteeship  or  receivership.'  An  attorney  employed  by  ereditors  to 
oppose  claims,  after  the  appointment  of  a  trustee,  is  not  entitled  to  compensation  for  such 
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Bervices  unless  the  trustee  has  improperly  refused  to  make  defense.  In  re  Roadarmour 
(C.  C.  A.  6th  Cir.),  24  Am.  B.  R.  49,  177  Fed.  379. 

Application  of  anbdivision  4. —  It  is  manifest  that  this  subdivijBion  relates  only  to  cases 
in  voluntary  bankruptcy,  i^nd  the  language  shows  that  there  may  be  such  cases  in  which 
the  petitioning  debtor  is. not  required  to  pay  the  fees  of  the  clerk,  referee  and  trustee,  be- 
fore or  at  the  time  of  filing  his  petition,  although  he  presents  a  schedule  of  property  in 
excess  of  the  exemptions  allowed  by  the  law  of  the  State'  of  his  domicile  and  surrenders 
an  estate  in  bankruptcy.  Otherwise,  it  would  be  futile  to  provide  that  *'  the  judge  at  any 
time  during  the  pendency  of  the  proceedings  in  bankruptcy  may  order  those  fees  to  he 
paid  out  of  the  estate."  Sellers  v,  BeU  (€.  C.  A.,  5th  Cir.)*  2  Am.  B.  R.  629,  554,  94 
Fed.  801. 

Application  tinder  pauper's  oath. —  The  applicaijon  of  a  party  to  proceed  imder  the  pauper's 
oath  will  be  denied  and  his  petition  will  oe  dismissed  unless  within  a  reasonable  time  the 
deposit  is  made,  where  it  appears  that  he  is  earning  ^0  per  month.  In  re  Collier  (D.  C, 
Tenn.),  1  Am.  B.  R.  182,  93  Fed.  191.  A  referee  is  unauthorized  to  require  the  bankrupt  to 
pay  the  statutory  fee  before  he  is  given  his  discharge,  where  such  bankrupt  has  filed  an 
affidavit  of  inability.^  In  re  I>limpton  (D.  C,  Vt.),  4  Am.  B.  R.  614,  103  Fed.  775; 

Preparation  and  mailing  of  notices —  It  was  intended  by  this  general  order  that  the  clerk 
should  prepare  or  supervise  the  printing,  mailing,  etc..  of  the  notices  required,  and  did  not 
intend  that  the  field  of  the  clerk  should  be  invadea,  and  the  prerogatives  of  his  office 
usurped,  and  an  arm  of  the  court  imp^aired  by  uncertainty  in  the  discharge  of  such  functions 
of  his  office,  by  persons  preparing  the  copies  of  the  petition  for  discharge  and  notice,  and 
require  the  clerk  to  certify  and  mail  them.  Matter  of  Longhney  (D.  C,  Wash.),  34  Am. 
B.  R.  206,  218  Fed.  .980. 

Special  or  extra  compensation  is  not  allowable  to  the  clerk  of  the  court,  under  this  gen- 
eral order,  for  mailing  notices  to  creditors ;  his  clerical  services  in  such  matters  —  so  far 
st  least  as  no  extraordinary  expense  is  involved  —  being  covered  by  the  filing  fee  of  ten 
dollars  provided  by  section  52,  subd.  a  of  the  Bankruptcy  Act.  Matter  of  Iwanga  (D.  C, 
Hawaii),  36  Am.  B.  R.  285. 

Other  cases  citing  this  order.— -In  re  Thoth  (D,  C,  Ohio)  4  Am.  B.  R.  780,  104  Fed.  291; 
In  re  Epstein  (D.  C,  Ark.),  6  Am.  B.  R.  191,'  109  Fed.  878;  In  re  Scot  (Ref.,  Mass.), 
7  Am.  B.  R.  36;  In  re  Mammoth  Pine  Lumber  Co.  (D.  C.,  Ark.),  8 'Am.  B.  R.  651,  116 
Fed.  731;  In  re  I>aniel8  (D.  C,  Iowa),  12  Am.  B.  R.  446,  130  Fed.  697;  In  re  Dunn  Hard- 
ware &  Furniture  Co.  (D.  C,  N.  Car.),  14  Am.  B.  R.  186,  134  Fed.  997. 

XZXVL    APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals,  or  to 
tte  Supreme  Court  of  a  territory/  shall  be  allowed  hy  a  judge  of  the  court 
appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated,  except  as 
otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in  equity  in 
courts  of  ^e  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States  from 
a  circuit  court  of  appeals,  or  from  the  Supreme  Court  of  a  territory,  or  from 
the  Supreme  Court  of  the  District  of  Columbia^  or  from  any  court  of  bank* 
ruptcy  whatever,  shall  be  taken  within  thirty  days  after  the  judgment  or 
decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  froin,  or  by  a 
justice  of  the  Supreme  Court  of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take  an  appeal 
to  the  Supreme  Court  of  the  United  States,  the  court  from  which  the  appeal 
lips  shall,  at  or  before  the  time  of  entering  its  judgment  or  decree,  make  and 
file  a  finding  of  the  facts,  and  its  conclusions  of  law  thereon,  stated  iaeparately ; 
and  the  record  transmitted  to  the  Supreme  Court  of  the  United  States  on  such 
an  appeal  shall  consist  only  of  the  pleadings,  the  judgment  or  decree,  the  find- 
ing of  facts,  and  the  conclusions  of  law. 

[This  general  order  is  practically  new.    Compare,  however,  General  Order  XXVI,  1867.1 

Crosa-r^ferences:    To  the  law:     K  24,  25. 

To  the  General  Orders:     By  analogy,  XXVII. 

To  the  Official  Forms:    Nona 

To  thp  Snpplemeataty  Forms:    Nob.  146,  147,  148,  149,  and,  by  analogy,  Nos.  168,  159. 

SubdiYiaion  a;  effect  of. —  The  requirement,  that  appeals  to  the  Supreme  Court  shall  be 
taken  within  thirty  days  after  judflrment,  has  the  same  effect  as  if  written  in  the  statute. 
Conboy  v.  Nat.  Bank,  203  U.  S.  147,  16  Am.  B.  R.  776.    Where  an  appeal  to  this  court  wfts 
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taken  witAin  thirty.jd^yfi  and  th^  circuit  court. of  appeals  vmA^  X^ti  findix)tg9.ot  fact  and 
conclusiona  of  law  part  of  the  record  by  an  order  made  within  thirty  days,  directing  the 
same  to  be  filed  nunc  pro  tuhc,  as  of  the  date  of  the  judgment,  there  is  a  sufficient  compli- 
ance with  the  provisions  of  said  general  order.  Coder,  Trustee^  etc.,  v.  Arts  (Sup.  Ct.), 
22  Am.  B.  R.  1,  213  U.  S.  223. 

Writ  of  error;  lime  within  which  to  bring.— The  statutes  (R.  S.,  8  1008,  smd  the  Act  of 
March  3,  1891,  ch.  517,  §f  4,  5),  fix  the  time  within  which  Writs  of  error  may  be  brought 
to  this  court,  and  a  motion  to  ulismiss  a  writ  of  error  upon  the  ground  that  it  was  not 
sued  out  in  time,  because  Creneral  Order  No.  3d  allows  only  thirty  days  for  appeals,  and 
upon  the  further  ground  that  no  bill  of  exceptions  was  filed  will  be  denied.  Grant  Shoe  Go. 
V.  Laird  Co.   (Sup.  Ct),  21  Am.  Bi  R:  484,  212  U.  S.  445.  * 

Intention  of  subdivision  3. —  It  is  not  the  intention  of  this  subdivision  that  a  circuit  court 
of  appeals  shall,  of  its  own  motion,  ascertain  and  determine  in  advance  of  its  decision 
upon  an  appeal  in  bankruptcy,  whether  a  qiiestion  is  raised  upon  which  a  party  iS' entitled 
*to  allowance  of  an  appeal  to  the  Supreme  Court.  If  such  right  is  claimed,  it  should  be 
called  to  attention  in  advance  of  decision,  with  r^uests  for  findings  in  the  event  ot  adver3e 
ruling  upon  the  question  alleged  to  be  appealable.  Kn^pp  v.  Milwaukee  Trust  Co.  (C.  C. 
A.,  7th  Cir.),  20  Am.  B.  R.  671,  673,  162  Fed.  675,  aflfg.  19  Apk  B,  R.  491.  See  also  CJruci- 
ble  Steel  Co.  v.  Holt  (C.  C.  A.,  6th  Cir.),  23  Am.  B.  R,  302,  174  Fed.  127. 

Where,  before  a  discharge  is  issued  to  the  bankrupt,  the  opposing  creditors  by  petition 
ask  that  separate  findings  of  facts  and  conclusions  of  law  be  tiled  as  provided  in  tnis  gen- 
eral order,  the  order  granting  the  discharge  must  be  set  aside  and  the  prayer  of  the  petition 
granted.     In  re  Rauchenplat  (D.  C,  Porto  Rico),  9  Am.  B.  R.  763. 

Request  for  findings. —  Findings  of  fact  and  conclusions  of  law  under  General  Order  in 
Bankruptcy  No.  36,  paragraph  3,  will  not  ordinarily  be  made  unless  requested,  and  one 
who  cont^plates  an  iu;>peal  to  the  Supreme  Court,  il  the  conclusion  of  the  Circuit  Court 
of  Appeals  shall  be  against  him,  should  make  a  re(]uest  for  such  findings  before  the  decree 
of  the  Circuit  Court  of  Appeals  is  entered.  Washington  v.  .Teamey  (C.  0.  A.,  4th  Cir.), 
28  Am.  B.  R.  633. 

Record  on  api>eal;  contents  of:  Wbere  the  record  does  not  contain  the  findings  of  fact» 
and  conclusions  of  law  of  the  court  below,  as  required  by  this  order,  the  appeal  will  be 
dismissed  and  the  omission  cannot  be  supplied  by  reference  to  the  opinion  of  the  court 
below.    Chapman  v.  Bowers,  18  Am.  B.  R.  844,  207  Fed.  89. 

While  neither  the  bankruptcy  act  nor  the  general  orders  prescribe  the  practice  to  be 
adopted  jin  proceedings  on  revisory  petitions,  the  matters  of  law  of  which  revision  is  sought 
should  in  some  manner  be  clearly  presented.  Ross  v.  Stroh  (C.  C.  A.,  3d  Cir.),  21  Am. 
B.  R.  644,  165  Fed.  628. 

An  appeal  to  the  Circuit  Court  of  Appeals  from  an  order  or  decree  denying  an  adjudica- 
tion and  dismissing  an  involuntary  petition  cannot  be  entered  where  tlie  record  contains 
none  of  the  testimony,  either  in  form  or  substance,  returned  by  the  referee  and  passed 
upon  by  ttie  district  court  Matter  of  Murphy  (C.  C.  A.,  9th  Cir.),  36  Am.  B.  R,  712,  229 
Fed.  988. 

Where  a  trustee  in  bankruptcy  has  filed  a  petition  to  sell  all  the  stock  in  trade  and  other 
property  of  the  bankrupt,  and  appellant  has  intervened  to  establisli  the  lien  of  a  chattel 
mortgage  on  such  property  to  be  satisfied  out  of  thie  proceeds  of  siale,  ana  the  validity  of  such 
mortgage  has  been  attacked  by  the  trustee,  it  is  a  controversy  arising  in  a  bankruptcy  pro- 
ceeding and  the  procedure  upon  appeal  to  the  U.  S.  Supreme  Court  is  the  same  as  in  like 
cases  under  the  Court  of  Appeals  Act  of  1891,  and  no  sp^ial  findings  of  fact  and  conclu- 
sions of  law  in  the  circuit  court  of  appeals  are  required,-  as  General  Order  No.  XXXVI, 
adopted  pursuant  to  i  25-b  of  tho  bankruptcy  act>  does  not  apply  to  eudi.  a  case.  In  re 
Standard  Telephone  &  Elec.  Co.,  216  U.  S.  546,  24  Am.  B..  R.  761,  aflg.  20  Am.  B.  R.  761. 

Other  cases  citing  this  order. —  In  re  Abraham  (G.  C.  A.,  6th  Cir.),  2  Am.  B.  R.  266, 
292,  93  Fed.  767;  First  Nat  Bank  of  I}enver  v.  Khig,  8  Am.  B.  R.  12,  186  U.  S.  204;  Ja- 
quith  V.  Alden,  9  Am.  B.  R.  778,  1S9  U.  S.  78  j    Hiscock  v.  Varick  Bank  of  N.  ¥.,  18  Am. 

B.  R.  1,  208  U.  S.  28;  Bacon  v.  Roberts  (C.  C.  A.,  3d  Cir,),  17  Am.  B.  R.  42 1^  146  Fed.  729; 
Armstrong  v.  Fernandez,  19  Am.  B.  R,  746,  750,  208  U.  S.  324;  In  re  Cooper  Bros.   (D. 

C,  Pa.),  20  Am.  B.  R.  392,  169  Fed.  ft56;  Duryea  Power  Ca  v.  Stembergh  <Sup*  Ct.,  U.  S.), 
26  Am.  B.  R.  66,  68,  218  U.  S.  299;  Hill.v.  Western  Electric  Co.  (C.  JC,  A.,  6th  Ci^.),  32  Am. 
B.  R.  .^32,  2M  Fed.  243;  Miatter  of  Krecun  (C.  C.  A.,  7th  Cir.),  36  Am.  B.  R.  172,  229 
Fed.  711. 

Z2XVIL    GENERAL  PSOVISIOirS. 

In  the  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into  effect 
the  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies  given  by  it, 
the  rules  of  equity  practice  established  by  the  Supretnfe  Court  of  the  United 
States  shall  be  followed  as  nearly  as  may  be.  Tn  proceedings  at  law,  instituted 
for  the  same  purpose,  the  practice  and  procedure  in  oases  «t  law  shall  be  fol- 
lowed as  nearly  as  may  be.    But  the  judge  may,  by  special  order  in  any  case, 
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vary  the  time  allowed  for  return  of  process,  for  appearance  and  pleading,  and 
for  taking  testimony  and  publication,  and  may  otherwise  modify  the  rules  for 
the  preparation  of  any  particular  ease  so  as  to  facilitate  a  speedy  hearing. 

[Last  half  of  General  Order  XXII,  1867,  without  material  change.] 

Equity  practice. —  The  district  court,  being  a  court  of  equity  in  bankruptcy  matters,  is  a 
court  of  equity  for  all  purposes  in  such  matters,  and  all  tne  principles  and  rules  of  equity 
apply.  In  re  Huddleston  (Ref.,  Ala.),  1  Am.  B.  R.  672,  574.  Under  this  general  order 
the  rules  of  equity  practice  "  must  be  followed  as  near  ae  may  be."  Ex  parte  Steele  (D. 
C,  Ala. ) ,  20  Am.  B.  R.  675,  606,  162  Fed.  694. 

It  is  well  settled  that,  except  in  certain  specified  pa't'ticulars,  proceedings  in  bankruptcy 
are  of  an  equitable  nature.  In  re  Waugh  (C.  C.  A.,  9th  Cir.),  13  Am.  B.  R.  187,  192, 
133  Fed.  281. 

Application  of  order.— Shulte  ▼.  Patterson  (C.  C.  A.,  8th  Cir.),  77  Am.  B.  R.  99,  102, 
147  Fedv  509;   Matter  of  Fleischer  (D.  C,  ¥.  Y.),  18  Am.  B.  R.  194,  197,  151  Fed.  81. 

Under  the  provisions  of  this  general  order,  which  extends  the  equity  rules  of  the  Supreme 
Court  to  ''proceedings  in  equity,"  failure  to  file  an  answer  to  a  petition  seeking  to  ex* 
punge  a  daun  justifies  a  decree  pro  eonfesso  under  Rule  18,  carrying  the  ordinary  incidents 
and  consequences  of  such  a  decree.  In  re  Docker-Foster  Co.  (D.  C,  Pa.),  10  Am.  B.  B. 
584,  123  Fed.  190. 

Where  a  petition  in  involuntary  proceedings,  in  conformity  with  this  general  order, 
stated  liiat  the  claims  of  the  petitioning  creditors  were  for  goods  sold  and  delivered,  and 
that  the  alleged  bankrupts  purchased  the  same  within  one  year  from  the  date  of  the  execu- 
tion of  the  petition,  and  were  provable  claims,  it  is  unnecessary  to  state  when  the  several 
amounts  became  due,  the  amount  of  the  securities  held  nor  the  manner  in  which  their  value 
was  fixed.    Matter  of  Hark  Bros.  (D.  C,  Pa.),  14  Am.  B.  R.  400,  135  Fed.  603. 

Application  of  equity  rules  in  bankruptcy  proceedings. —  This  general  order  does  not  make 
the  General  Equity  (Rules  applicable  as  rules  of  court  in  the  performance  of  the  adminis- 
trative work  of  the  courts  of  bankruptcy.  They  may  be  looked  to  for  analogies  but  not 
for  rules.  International  Harvester  Co.  v.  Carlson  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  178,  217 
Fed.   736. 

Summary  proceedings. —  This  general  order  applies  only  to  equity  proceedings,  properly 
*  so  called,  and  'not  to  summary  proceedings  hj  the  trustee  to  compeU  the  bankrupt  to  turn 
over  money  to  him.    Matter  of  Cunney  (D.  U.,  Mass.),  35  Am.  B.  R.  617,  225  Fed.  426. 

Other  eaaea  citing  this  order^^-In  re  Keisler  (Ref.,  Wis.),  2  Am.  B.  R.  79;  In  re  Strait 
(Ref.,  N.  T.),  2  Am.  B.  R.  309;  In  re  Lipset,  Levitton  &  Co.  (Ref.,  N*.  T.),  9  Am.  B.  R. 
32,  34;  In  re  Glass  (D.  C,  Tenn.),  9  Am.  B.  R.  391,  399,  119  Fed.  509;  !ln  re  Williams 
(D.  C,  Tenn.),  10  Am.  B.  R.  538,  543,  123  Fed.  321;  In  re  Henschel  (Spec.  Com.,  N.  Y.),  12 
Am.  B.  R.  31;  In  re  Barrett  (D.  C,  Tenn.),  12  Am.  B.  R.  626,  636,  132  Fed.  362;  In  re 
Kenner  &  Co.  (D.  C,  Ind.),  14  Am.  B.  R.  611,  615,  136  Fed.  451;  Matter  of  Mclntyre  k 
Co.  (Cf.  C.  A.,  2d  Cir.) ,  24  Am.  B.  R.  4,  40, 176  Fed.  662;  Matter  of  Pierce,  Jr.  (D.  C,  Wash.), 
32  Am.  B.  R.  96,  210  Fed.  389;  Matter  of  Loughran  (C.  C.  A.,  3d  Cir.),  33  Am.  B.  R.  350, 
218  Fed.  619. 

ZZXVin.    FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and  used, 
with  snch  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case. 

^  Construction  of  statute:  orders  and  forms. —  Seek  the  meaning  and  intent  of  the  law  first 
and  follow  that  rather  than  the  order  or  form,  and  if  the  latter  are  not  harmonious  eadi 
with  the  other,  seek  th^  meaning  and  intent  of  the  order  and  follow  it  rather  than  the 
form.    In  re  Soper  and  Slada  (Ref.,  N.  T.),  1  Am.  B.  R.  193. 

Forma;  use  of. —  The  forms  are  not  designed  to  effect  any  change  in  the  law.  Th^  are 
"  forms  "  and  nothing  more.  Thus,  it  has  been  held  that  the  failure  of  a  bankrupt  to  pre- 
cisely observe  "  Schedule  B  (5)  "  in  making  a  claim  for  exemptions  is  not  fatal.  Burke 
V.  Guarantee  Title  &  Trust  Co.  (C.  C.  A.,  3d  Cir.),  14  Am.  B.  R.  31,  134  Fed.  562. 

The  brackets  used  in  Form  No.  1  for  debtor's  petition,  containing  the  phrase  "or  has 
resided  or  has  had  his  domicile  "  show  that  the  Supreme  Court  meant  that  one  or  the  other 
of  the  statements  may  be  used;  and  they  are  inserted  in  the  form  by  way  of  suggestion 
of  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any  particular  case. 
In  re  Laskaris  (Ref.,  N.  Y.),  1  Am.  B.  R.  480. 

Other  cases  citing  this  order. —  In  re  Gerber  (C.  C.  A.,  9th  Cir.),  26  Am.  B.  R.  608,  617; 
Matter  of  Lenters  (D.  C,  Pa.),  35  Am.  B.  R.  3,  226  Fed.  878;  Pollack  v.  Meyer  Bros.  Drug 
Co.  (C.  C.  A.,  8th  Cir.),  36  Am.  B.  R.  835. 
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[N.  B. —  Oathfl  required  by  the  act,  except  'apon  heaorings  in  court,  may  be  administered 
bjr  referees  and  by  officers  authorized  to  administer  oaths  in  proceedings  before  tlie  courts 
ci  the  United  States,  or  under  the  laws  of  the  State  where  the  same  are  to  be  taken.  Bank- 
rupt Act  of  1898,  c.  4,  S  20.] 

Form  No.    L  Debtor's  petition^  1228. 

No.    2.  Partnership  petition,  1242. 

No.    3.  Creditors'  petition,  1244. 

No.    4'  Order  to  show  cause  upon  credOoT^  petition,  1245. 

No.    6.  Subpoena  to  alleged  bankrupt,  1246. 

No.    6.  Denial  of  bankruptcy,  1246. 

No.    7.  Order  for  jury  trial,  1247. 

No.    8.  Special  vmrrard  to  marshal,  1248. 

No.    9.  Bond  of  petitioning  creditor,  1249. 

No.  10.  Bond  to  marshal,  1250. 

No.  11.  Adjudication  that  ddtar  is  not  bankrupt,  1251. 

No.  12.  Adjudication  of  bankruptcy,  1252.  ^ 

No.  13.  Appointmeni,  oath,  and  report  of  appraisers,  1252. 

No.  14'  Order  of  reference,  1254. 

No.  16.  Order  of  reference  in  judge's  absence,  1255. 

No.  16.  Referee's  oalh  of  office,  1255. 

No.  17.  Bond  of  referee,  1256. 

No.  18.  Notice  of  first  meeting  of  creditors,  1257. 

No.  19.  List  of  debts  proved  at  first  meeting,  1258. 

No.  20.  General  letter  of  attorney  in  fact  when  creditor  is  not  represented  hy 

attorney  at  law,  1259. 
No.  21.  Special  letter  of  attorney  in  fact,  1260. 
No.  22.  Appointmeni  of  trustee  by  creditors,  1261. 
No.  23.  Appointment  of  trustee  by  referee,  1262. 
No.  24'  Notice  to  trustee  of  his  appointment,  1262. 
No.  25.  Bond  of  trustee,  1263. 
No.  26.  Order  approving  trustee's  bond,  1264. 
No.  27.  Order  that  no  trustee,  be  appointed,  1264. 
No.  28.  Order  of  examination  of  bankrupt,  1265. 
No.  29.  Examination  of  bankrupt  or  vntness,  1266. 
No.  30.  Summons  to  witness,  1266. 
No.  SI.  Proof  of  unsecured  debt,  1267. 

1.  For  the  wlidity  ol  these  forms,  see  Section  Thirty,  eula  • 
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Farm  No.  S2.  Proof  of  secured  debt,  1268. 

No.  SS.  Proof  of  dM  due  corporation,  1269. 
.   No.  34.  Proof  of  debt  by  partnership,  1276. 
No.  35.  Proof  of  deM  by  agent  or  attorney i  1271. 
No.  36.  Proof  of  secured  debt  by  agent,  1272. 
No.  37.  AffidavU  of  lod  bill,  or  note,  1273. 
No.  38.  Order  reducing  daim,  1274. 
No.  39.  Order  expunging  daim,  1275. 
No,  40.  List  of  daims  and  dividends  to  be  recorded  by  referee  and  by  him 

d^ivered  to  trustee,  1275. 
No.  p.  Notice  of  dividend,  1276. 

No.  Ifi.  Petition  and  order  for  sale  by  auction  ofredledate,  1277. 
No.  4s.  Petition  and  order  for  redemption  of  property  from  lien,  1278. 
No.  44'  Petition  and  order  for  sale  sulked  to  lien,  1279. 
No.  45.  Pdiiion  and  order  for  private  sale,  1280. 
No.  Ifi.  Pdition  and  order  for  sale  of  perishable  property,  1281. 
No.  Jft.  Trustees  report  of  exempted  property,  1282. 
No.  4^.  Trustee^ s  return  of  no  assets,  1283. 
No.  Jfi.  Account  of  trustee,  1284. 
No.  60.  Oath  to  final  account  of  trustee,  1285. 
No.  51.  Order  allowing  account  and  dischargirig  trustee,  1286. 
No.  62.  Pdition  for  removal  of  trustee,  1286. 
No.  53.  Notice  of  pdition  for  removal  of  trustee,  1287. 
No.  64'  Order  for  removal  of  trustee,  \2S!7. 
No.  65.  Order  for  choice  of  new  trustee,  1288. 
No.  56.  Certificate  by  r^eree  to  fudge,  1289. 
No.  57.  Bankrupfs  pdition  for  discharge,  1289. 
.  No.  68.  Spedfioationof  grounds  of  opposition  to  bankrupfs  discharge,  1291. 
No.  69.  Discharge  of  bankrupt,  1291. 
No,  60.  Pdition  for  meding  to  consider  composition,  1292. 
No.  61.  Application  for  confirmation  of  composition,  1293. 
No.  62.  Order  confirming  composition,  1294. 
No.  63.  Order  of  distribution  on  composition,  1295. 

Fona  Ifo.  1. 

Debtor's  Petition.* 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the District  of : 

The  petition  of ,  of ,  in  the  county  of ; , 

and  district  and  State  of , [State  occupation'],  respeotfally 

represents: 

%.  Consult  Sections  Two,  Four,  Eighteen,      in  Tolimta^ry  proceedings  should  he  drawn 
and  Fifty-nine.     See  also  Qeneral  Orders      and  verified  in  tripMoeto  and  filed 
II,  IV,  V,  VI,  VII.    Petitiofn  and  schedulee     ,the  clerk. 


No.  1.]  Dbbtoe's  Pbtition.  1229 

■  ■       ■     ■ 

That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domicile]^  for  the  greater  portion  of  six  months  next  inunediately 

preceding  the  filing  of  this  petition  at y  within  said  judicial  district  ;^ 

that  he  owes  debts  which  he  is  unable  to  pay  in  full ;  that  he  is  willing  to 
surrender  all  his  property  for  the  benefit  of  his  creditors  except  duch  as  is 
exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the  schisdule'  hereto  annexed,  marked  A,  and  verified  by  your 
petitioner's  oath,  contains  a  full  and  true  statement  of  all  his  debts,  and 
(so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence  of  his 
creditors,  and  such  further  statements  concerning  said  debts  as  ai^  required 
by  the  provisions  of  said  acts : 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real  and 
personal,  and  such  further  statements  concerning  -said  property  as  are  re- 
quired by  the  provisions  of  said  acts : 

Wherefore  your  petitioner  prays  that  he  may  be  adjudged®  by  the  court 
to  be  a  bankrupt^  within  the  purview  of  said  acts. 


,  Attorney. 


United  States  of  America,  District  of ,  ss.  :* 

I, ,  the  petitioning  debtor  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements 
contained  therein  are  true  according  to  the  best  of  my  knowledge,  informs* 
tion,  and  belief. 

,  Petitioner. 

m 

Subscribed  and  sworn  to  before  me  this  . . .  day  of ,  A.  D.  19.  .  . 


\_Official  character^ 

8.  Strike  out  some  or  all  the  words  in  7.   If  partners   petition,   use  Form  No. 

brackets,  as  the  facts  may  be.  117,  post,   omitting  certain  allegations   if 

4.  i  2(1).  all  join. 

5.  §  7-a(8).  8.  Verification.-^ See  under  section  eigh- 
^  I  18-gi  teen,  awt^* 
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[No.  1  (B). 


SOHEDOLB  B.    (6)" 

Books,  papers,  deeds,  and  writings  relating  to  bankrupt's  business  and 

estate, 

Tha  following  is  m  true  Urt  of  all  books,  pi^Mn,  deeds,  aod  writings  reUting  to  my  trade,  busineBS,  dealings 
estate,  and  eif eets,  or  any  part  thereof,  which,  at  the  date  of  this  petition,  are  in  my  possession  or  under  my  custody 
and  control,  or  which  are  in  the  poflseasion  or  custody  of  any  person  in  trust  for  me,  or  for  my  use,  benefit,  ot 
advantage;  and  also  of  all  others  which  have  bean  heietolbra,  at  any  time,  in  my  possession,  or  under  my  custody 
or  control,  and  whid&  are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,  with  the  reason  for  their 
•oatodiyof  the 





Oath  to  Sohebulb  B.^ 

a 

United  States  of  America,  District  of ,88.: 

On  this   day  of .,  A.  D.   19.  .,  before  me  personally 

cam^ ,  the  person  mentioned  in  and  who  subscribed  to 

the  foregoing  schedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the 
said  schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal,  in 
accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 


{^Official  character,^ 


it.. Consult  foot-note  to  Schedule  B(l). 

28.  This  oath  is  perhaps  unnecessary,  the 
petition,  which  refers  to  the  schedules,  being 
verified.    If  used  it  should  be  changed  into 


the  form  of  an  afiidavit  (as  is  that  at  the 
end  of  the  petition  itself),  to  be  signed  by 
the  affiant,  with  the  proper  jurat  to  be 
signed  by  the  officer  administering  the  oath. 


No.  1.] 


Dzbtob's  Petitioit. 
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Form  Ho.  2. 

Partaexahip  Petition^ 

To  the  Honorable , 

Judge  of  thiB  District  Court  of  the  TJnited  States 

for  the ,  District  of : 

The  petition  of respectfully  represents : 

That  your  petitioners  and have  been  partners  under 

the  firm  name  of ,  having  their  principal  place  of  busi- 
ness at y  in  the  county  of ,  and  district  and  State  of 

y  for  the  greater  portion  of  the  six  months  next  immediately 

preceding  the  filing  of  this  petition ;  that  the  said  partners  owe  debts  which 
they  are  imable  to  pay  in  full ;  that  your  petitioners  are  willing  to  surrender 
all  their  property  for  the  benefit  of  their  creditors^  except  such  as  is 
exempt  by  law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress 
relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  ••.... 
oath,  contains  a  full  and  true  statement  of  all  the  debts  of  said  partners,  and, 
as  far  as  possible,  the  names  and  places  of  residence  of  their  creditors,  and 
such  further  statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts.  '         - 

That  the  schedule  hereto  annejoed,  marked  B,  verified  by  ......  oath, 

contains  an  accurate  inventory  of  all  the  property,  real  and  personal,  of  said 
partners,  and  such  further  statements  concerning  said  property  as  are  re- 
quired by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto 

annexed,  marked  O,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  plaoes 
of  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  D,  verified  by  his  oatji,  contains  an  accurate 
inventory  of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts* 

And  said   further  states  that  the  schedule  hereto 

aimexed,  marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places 

24.    Conmilt   Sections    Four,    Five,    and  VI,   VIT,   VIIT.     In   the   "Supplementary 

Fifty-nine,  if  all  partners  join.     If  one  or  Forma,"  post,  Form  No.  117  will  be  found 

more   do   not,   consult   Sections   Five   and  useful  when  all  the  partners  do  not  join 

Eighteen.     See,  generally.  Section  Two  for  in  a  voluntary  petition;   also,  by  way  o£ 

the  place  to  file  and  Section  Seven  for  the  suggestion,  when  they  da 
schedules.     Read  also   General   Orders  V, 


No.  .2.]  Pabtnbeship  Petition.  1248 

of  residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said,  acts ;  and  that  the  schedule 
hereto  annexed^  marked  F,  verified  by  his  bath,  contains  an  accurate  inventory 
of  all  his  individual  property,  real  and  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto 

annexed,  marked  O,  verified  by  his  bath,  contains  a  full  and  true  statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said  debts 
as  are  required  by  the  provisions  of  said  acts ;  and  that,  the  schedule  hereto 
annexed,'  marked  H,  verified  by  his  oath,  contains  an  accurate  inventory  of 
aU  hi^  individual  property,  real  and  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

And.  said   . ....    ........   further  states  tiiat  the-  schedule  hereto 

annexed,  marked  J,  verified  by  his  oath,  contains  a  full  and  true»statement 
of  all  his  individual  debts,  and,  as  far  as  possible,  the  nanies  and  places 
of  residence  of  his  creditors)  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts,  and  that  the  schedule 
hereto  annexed,  marked  K,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further  state- 
ments concerning  said  property  as  are  required  by  the  provisions  of  said  acts. 

Wherefore  your  petitioners  pray  that  the  said  firm  may  be  adjudged, by  a 
decree  of  the  court  to  be  bankrupts  within  the  purview  of  said  acts. 


',  Attorney.  '  Petitioners. 


• ,  the  petitioning  debtors  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  inake  solemn  oath  tiiat  the  statements 
contained  therein  are  true  acciording  to  the  best  of  their  knowledge,  informa- 
tion, and  belief. 


7 


Petitioners. 
Subscribed  and  sworn  to  before  me,  this  ....  day  of ,  A.  D.  19 . . . 


[Ofjiciai  chwrdcter.'] 

[Schedules  fo  be  annexed   corresponding  with  schedules  under  Form 
No.  1.] 

24a.  Form  for  adjudicatum  of  firm  and  there  should  be  inserted  in  the  prayer  of 

petitioning  partners, — Where  an  ad judica-  the  petition  a  request  for  the  adjudication 

tion  is  desired  of  petitioning  partners  as  of  the  petitioning  partners  as  weU  as  the 

individuals  as  weU  as  the  firm,  official  form  firm.     Matter  of  Lenoir-Cross  Co.    (D.  C, 

No.  2  should  not  be  Uterally  followed,  but  Tenn.),  35  Am.  B.  R.  774,  226  Fed.  227. 
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/ 

IbffjB,  Ho*  S* 

CreaitoTs'  PetitioiL9B 

To  the  Honorable , 

Judge  of  thie  District  Court  of  the  United  StateB 

for  the District  of  . . . 


•  •  •  • 


The  petition  of  . ; ,  of ,  and , 

of ,  and ,  of ,  respectfully  shows:^ 

That UfOi ,  has  for  the  greater  portion  of  six 

months  next  preceding  the  date  of  filing  this  petition,  had  his  prindipal  place 

of  business,  \_or  resided,  or  had  his  domicile]  at ,  in  the  county 

of and  State  and  district  aforesaid,  and  owes  debts  to  the  amounC 

of  $1,000. 

That  your  petitioners  are  creditors  of  said ....••••,  having 

proviible  claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the  sum  of  $500.  That  the  nature  and  amount  of  your  petitioners' 
claims  are  as  follows: 


And  your  petitioners  further  represent  that  said is 

insolvent,  and  that  within  four  months  next  preceding  the  date  of  this 

petition  the  said committed  an  act  of  bankruptcy,  in  that 

be  did  heretofore,  to  wit,  on  the  day  of 


Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
poena, may  be  made  upon ,  as  provided  in  the  acts  of 

Congress  relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the 
court  to  be  a  bankrupt  within  the  purview  of  said  acts. 


Petitumersn 


,  Attorney. 


85.  This  form  is  demurrable.  The  use  ship).  Eighteen,  and  Fifty-nine.  See  also 
of  Form  No.  118,  post,  ia  suggested.  General  Orders  V,  VI,  "VII,  IX,  XI,  and 

86.  For  the  necessary  allegations  in  a  Equity  Rules  XX  to  XXV,  XXVIII  to 
creditors'  petition  consult  Sections  Two,  XXX.  See  also  Mather  ▼•  Coe,  1  Am.  B*  B. 
Three,   Four,  Five    (if  against  a  partner-  504,  92  Fed.  333. 
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United  States  of  America,  District  of ,  as. : 

, J ,  being  three  of 

tbe  petitioners  above  named,  do  hereby  make  solemn  oath  that  the  statements 
contained  in  the  foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, '. this   ....   day  of ,  19 


lOfficial  character.'] 

[Schedules  to  be   annexed  corresponding  with  schedules  under  Form 
No.  1.] 

Fonn  Ho*  4* 

« 

Order  to  Show  Cause  upon  Creditors'  Petition.2r 
In  the  District  Court  of  the  United  (States  for  the District  of 


In  the  Matteb  of 


►  In  Bankruptcy. 


J 


Upon  consideration  of  the  petition  of that 

be  declared  a  bankrupt,  it  is  ordered,  that  the  said do 

appear  at  this  court,  as  a  court  of  bankruptcy,  to  be  holden  at ,  in 

the  district  aforesaid,  on  the day  of ,  at  ....  o'clock  in  the 

noon,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said 

petition  should  not  be  granted ;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ  of 

subpoena,  be  served  on  said ,  by  delivering  the  same  to 

him  personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in 
said  district,  at  least  five  days  before  the  day  aforesaid* 

Witness  the  Honorable  ...  * ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of 


C    Seal  of    >  •• 

\  tbe  court  J  Clerh. 

27.  This  form  ia  archaic.    It  is  an  adapta*  or  the  general  orders.     It  ia  now  rarely 

tion  from  Form  No.  67,  under  the  law  of  used.    Form  No.  5  is  enough.    Consult  Sec- 

1867,  and  does  not  fit  eitiier  the  present  law  tion  Eighteen  of  this  work. 
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Official  Fobms. 


[Nob.  6,  9. 


Fom  Ho*  5« 

SoiypoBiu  to  Allege^  BankniptV 

_  ■ 

United  States  of  America, '. . .  District  of  ...••.•. 

To ,  in  said  district,  greeting: 

For  certain  causes  offered  before  the  district  court  of  the  United  States 

of  America  within  and  for  the district  of ,  as  a  court  of 

bankruptcy,  we  command  and  strictly  enjoin  you,  laying  all  other  matters 
aside  and  notwithstanding  any  excuse,  that  you  personally  appi&ar^  before 

our  said  district  court  to  be  holden  at ,  in  said  district,  on  the 

day  of ,  A.  D.  19 ... ,   to  answer**  to 

a  petition  filed  by in  our  said  court,  praying  that  you 

may  be  adjudged  a  bankrupt;  and  to  do  further  and  receive  that  which  our 
said  district  court  shall  consider  in  this  behalf.  And  this  you  are  in  no  wise 
to  omit,  under  the  pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at ,  this day  of ,  A.  D.  19 . . . 


(    Seal  of    ) 
I  the  court,  j 


Clerk*^ 


Fom  Bb*  6. 

Denial  of  Banlcniptcy.83 
In  the  District  Court  of  the  United  States  for  the District  of. 


In  thb  Mattbb  of 


^  In  Bankruptoj. 


—./ 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . 


88.  This  is  always  issued  and  is  tested  by 
the  clerk.  See  General  Order  III.  For 
method  of  service,  see  Section  Eighteen, 
antCy  and  note  that  the  time  within  which 
to  appear  has  been  shortened  by  the 
amendatory  act  of  1903,  as  has  the  time  for 
aervice  by  publication. 

89.  For  methods  of  appearance,  see  Sec- 
tion Eighteen. 

80.  For  the  memorandum  to  be  put  at  the 
bottom  of  this  subpoena,  see  Equity  Rule 


XII.  Consult  also  for  prodesa^  and  servQoe^ 
Equity  Rules  VH  to  XVI. 

81.  For  "Order  Directing  Service  by 
Publication,"  see  Form  No.  131;  for  "Gen- 
eral Appearance,"  see  Form  No.  122;  for 
"Appearance  by  Intervening  Creditor,"  see 
Form  No.  123;  and  for  other  forms  useful 
in  involuntary  prooeedings, '  dee  **»  Supple- 
mentary Forms,"  post,  and  Hagar  and 
Alexander's  Bankruptcy  Forms. 

88.  Consult  for  available  defenses  to  a 


No.  7-] 


Obdxb  fob  Juby  Tbial. 
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And  now  the  said appears,  and  denies^  that  he  has 

committed  the  act  of  bankruptcy  set  forth  in  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  be  declared  bankrupt  for  any  cause 
in  said  petition  alleged ;  and  this  he  prays  may  be  inquired  of  by  the  court," 
\^or,  he  demands  that  the  same  may  be  inquired  of  by  a  jury.]^ 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D.  19 . , 


^Official  character.^ 


Fonn  Ho.  7.^ 


Order  for  Jary  TrULsr 
In  the  District  Court  of  the  United  States  for  the District  of 


—  "S 


Iir  THJB  Mattsb  op 


^In  Bankruptcy. 


At  , ,  in  said  district,  on  the day  of * .,  A.  D.  19* .  •: 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be 

It  bankrupt,  that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy, 
and  the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered^ 
that  said  issue  be  submitted  to  a  jury.*® 


(    Betd  of    ) 
I  the  court  J 


Clerk. 


creditors'  petition,  Sectiona  Two,  Three, 
Four,  Five  (if  against  a  partnership )4 
Eighteen,  and  Fifty-nine;  for  time  to  file 
denial  (answer),  see  §  18-b,  as  an^ended  by 
the  act  of  1903.  See  also  Mather  v.  Coe, 
1  Am.  B.  R.  504,  92  Fed. '3-35. 

31.  For  form  of  "  General  Answer/*  see 
Form  No.  127;  for  "Answer  Alleging  More 
than  Twelve  Creditors,"  see  Form  No.  128 ; 
and  for  o^er  useful  forms  in  involuntary 
cases,  see  ''Supplementary  Forms,"  post, 

14.  For  pleadings  in  equity,  see  Equity 
Rules  generally. 

3S.  The  demand  lor  a  jury  tri^l  is  often 
in  a  separate  paper;  see  Form  No.  1:26. 


86.  This  order  is  not  used  in  the  southern 
district  of  New  York. 

87.  This  follows  as  a  matter  of  course  the 
timely  filing,  of  a  denial  in  the  shape  of 
Form  No.  6,  provided  the  d^ial  puts  at 
issue  either  insolvency  or  the  commission 
jof  an  act  of  .bankruptcy;  or,  if  such  an 
issue  is  n:\fkde  by  an  answer  and  demand  of 
jury  trial  in  the  method  suggested  by 
Forms  Nos.  126  and  127. 

88.  For  practice  on  jury  trials  consult 
Section  Nineteen,  ante.  Sec  also  (General 
Order  IIL  For  costs  in  contested  ad judi* 
cations,  see  General  Order  XXXIV. 
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Official.  Eobms. 


[No.  a 


FoTm  Ho.  8« 
(Special  Warrant  to  MarahaLo 

In  the  District  Court  of  the  United  States  for  the District  of 


Ik  the  Matxeb  of 


^In  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  greeting: 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the  ....  day  of 

,  A.  D.  19 ,  filed  against ,  of  the  county 

of and  State  of ,  in  said  district,  and  said  petition  is 

still  pending;  and  whereas  it  satisfactorily  appears  that  said has 

committed  an  act  of  bankruptcy  [or  has  neglected  or  is  neglecting,  or  is 
about  to  so  neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value] ,  you  are  therefore 
authorized  and  required  to  seize  and  take  possession  of  all  the  estate,  neal  and 

personal,  of  said ,  and  of  all  his  deeds,  books  of  account^ 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further 
order  of  the  cou^ 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the of , 

A.  D.,19... 


J    Seal  of   ) 
\  the  court  y 


Clerk. 


BETUBN  BT  MARBTTAL  THBRBON. 

By  virtue  of  th^  within  warrant,  I  have  taken  possession  of  the  estate  of  the 

within-named ,  and  of  all  his  deeds,  books  of  account^ 

and  papers  which  have  come  to  my  knowledge. 


89.  This  form  is  somewhat  of  an  inherit- 
ance from  the  law  of  1867.  It  is  useful  in 
seizures  of  property  authorized  by  %%  3-e 
and  69.  It  is  suggestive  when  a  receiver  is 
appointed  under  $2  (3)  and  given  power 
to  take  possession  of  the  bankrupt's  prop* 


Marshal  [or  Deputy  MarshaV\, 

erty  under  |  2(15).  See  tbe  appropriate 
Sections  of  this  work;  alsc^General  Orders 
III,  X,  XIX,  and  Equity  Rule  XV.  The 
oath  at  the  end  of  the  form  may  be  takev^ 
before  any  of  the  officers  zneBiioiied  in  |  SOi 


No.  9.) 


BoiTD  OF  PuTiTioKiiro  Gbeditob. 
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Fees  and  Expenses. 

1    SurvUw  of  WArmnt      ............*iT.i»t-i-rttrTTr 

- 

i   NfMMminr  travf^l.  at  tbo  nift  of  nz  omta  a  mUfi  each  way t ..« ^ 

S.  Aotoal  expemw  in  eiwtody  of  property  and  oUwr  aervicca,  aa  foUowa 

{Hare  atata  the  partknalan.] 

Marshal  [or  Deputy  Marshal]. 

District  of 9  A.  D.  19 . . . 

Personally  appeared  before  me  the  said ,  and  made 

oath  that  the  above  expenses  returned  by  him  have  been  actually  incurred  and 
paid  by  him^  and  are  just  and  reasonable. 


Referee  in  Bwkkrupiey. 


FoTOL  Ho.  9. 


Bom  of  Petitioiiiiif  Cr«ditor.40 

Know  all  men  by  these  presents :    That  we, ,  as  prin- 
cipal, and ,  as  sureties,  are  held  and  firmly  bound  unto 

• . . . ,  in  the  full  and  just  sum  of dollars,  to  be  paid 

to  the  said   ,  executors,  administrators,  or  assigns  to. 

which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  19 . . . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of against  the  said  ........  and  the  said has  applied  to 

that  court  for  a  warrant  to  the  marshal  of  said  district  directing  him  to  seize 

and  hold  the  property  of  said ,  subject  to  the  further 

orders  of  said  district  court: 

Now,  therefore,  if  such  a  warrant  shall  issue  for  the  seizure  of  said  prop- 
erty, and  if  the  said shall  indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event  such  seizure 


40.  This  bond  seems  to  conform  to  the 
requirements  of  %  69.     It  can  be  used  also 

79 


in  seizures  under  |  3-e.     8ee  foot-note  to 
Form  No.  8. 


• 

1260  Official  Fokms.  [No.  10. 


shall  prove  to  have  been  wrongfully  obtained,  then  the  above  obligation 
to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in 

presence  of  —  .  • [ssai«] 

[seal.] 

[seal..] 

Approved  this day  of  . ; ,  A.  D.  19 .  • . 


District  Judge. 

Form  Ho.  10. 
Bond  to  ]ftarsluiL4i 

Know  all  men  by  these  presents :    That  we, ^  as  prin- 
cipal, and ,  as  sureties,  are  held  and  firmly  bound  unto 

,  marshal  of  the  United  States  for  the district  of 

in  the  full  and  just  sum  of dollars,  to  be  paid  to  the  said 

,  his  executors,  administrators,  or  assigns,  to  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  .and 
administrators,  jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  19 . . . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  .States  for  the 

district  of ,  against  the  said ,  and  the  said  court 

has  issued  a  warrant  to  the  marshal  of  the  United  States  for  said  district, 

directing  him  to  seize  and  hold  property  of  the  said '. , 

subject  to  the  further  order  of  the  court,  and  the  said  property  has  been 
seized  by  said  marshal  as  directed,  and  the  said  district  court,  upon  a  petition 

of  said ,  has  ordered  the  said  property  to  be  released  to 

him : 

Now,  therefore,  if  the  said  property  shall  be  released  accordingly  to  the 

«aid ,  and  the  said ,  being  adjudged 

a  bankrupt,  shall  turn  over  said  property  or  pay  the  value  thereof  in  money 
to  the  trustee,  then  the  above  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  the 

presence  of  —  [seal.] 

[seal.] 

[seal.] 

Approved  this day  of ,  A.  D.  19 . . . 


District  Judge. 
«1.  See  footnotes  to  Forms  Nos.  8  and  9.    This  bond  seem^  to  apply  only  to  §  69. 


No,  11.] 


Debtob  Not  a  Bankrupt. 
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Form  No,  11. 


Adjudication  that  Debtor  is  Not  Bankntpt^s 
In  the  District  Court  of  the  United  States  for  the District  of 


Ik  th£  Matter  of 


In  Bankruptcy- 


At ,  in  said  district,  on day  of ,  A.  D.  19 ... , 

before  the  Honorable ^  jtidge  of  the district  of 


This  cause  came  on  to  be  heard  at ,  in  said  court,  upon  the 

petition  of'' that be  adjudged  a  bankrupt  within  the 

true  intent  and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  and 
[here  state  the  proceedings,  whether  there  was  no  opposition,  or,  if  opposed, 
slate  what  proceedings  were  hadS\ 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  [and 
the  arguments  of  counsel  thereon,  if  anyl^  it  was  found  that  the  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  adjudged  that 

said   was  not  a  bankrupt,  and  that  said  petition  be  dismissed, 

with  costs. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of , 

A.  D.  19... 


(    Seal  of    I 
I  the  court.  J 

42.  This  form  is  the  converse  of  Form  No. 
12.  See,  generally,  Sectiona  Two,  Three, 
Four,  Five  (if  against  a  partnership), 
Eighteen,   and   Fifty-nine;   General  Orders 


Clerh. 

IV,  V,  VI,  VII,  XXXIV;  and  compare 
Equity  Rules  LXXXV  and  LXXXVI.  Nu- 
merous forms  in  point  by  analogy  will  be 
found  in  ''  Supplementary  Forms,"  post. 
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OFnciAii  Forms. 


[Nos,  12,  13 


Fona  Ho.  It. 
▲djiidiciituii  ol  BAiikniptcy.tf 

In  the  District  Court  of  the  United  States  for  the  • 


District  of 


In  the  Matteb  of 


Bankrupt    . 


►  In  BaDkmptej. 


At ,  in  said  district,  on  the day  of ,  A,  D.  19 . . . , 

before  the  Honorable .,  judge  of  said  court  in  bankruptcy, 

the  petition  of that*^ • . . .  be  adjudged  a 

bankrupt,  within  the  true  intent  and  meaning  of  the  acts  of  Congress  relating 

to  bankruptcy,  having  been  heard  and  duly  considered,  the  said 

is  hereby  declared  and  adjudged  bankrupt  accordingly^ 

Witness  the  Honorable ,  judge  of  said  courts  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of 

A.     XJ.     J.1/  ... 


{fiiMl  of    )  y 

the  court]  Cl^^Jg^ 

Eorm  Ho.  13. 
AppointiBMity  Oath,  aad  Report  of  Appzai8era.44 

In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matter  of 


>-In  Bankruptcy. 


Ba/nJerupi    . 


^ 


It  is  ordered  that ,  of 


of 


and 


48.  The  use  of  this  form  is  quite  uni- 
versal. When  the  adjudication  is  made  by 
the  referee  ( §  38-a  ( 1 ) ) ,  it  should  follow 
the  framework  of  the  numerous  referee 
orders  in  "  Supplementary  Forms,"  post, 
note  the  absence  of  the  j|idge  from  the  dis- 
trict or  the  division,  the  receipt  of  an  order 
of  reference  from  tlie  clerk  certifying  that 
fact  (S  18-f-g;  Form  No.  15),  and  omit  the 


,  of ,  three  disinterested  per- 

teste  clause,  but  otherwise  follow  the  above 
phraseology.  See,  generally,  in  Sections 
Eighteen  and  Thirty-eight* 

43a.  If  the  adjudication  is  of  a  partner- 
ship and  the  partners,  see  Section  Five. 
antey  for  the  proper  words  here,  and  insert 
the  same  in  the  title. 

44.  See  Section  Seventy  and  compare 
General  Order  XVIL 


Ifo.  13.] 


Appoii^tmbwt,  etc.,  of  Afphaisebs. 


12^53 


sons,  be,  and  they  are  hereby,  appointed  appraisers  to  appraise  the  real  and 
personal  property  belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and  report  their  appraisal  to  the  court, 
said  appraisal  to  be  made  a§  soon  as  may  be,  and  the  appraisers  to  be  duly 
sworn. 

Witness  my  hand  this day  of ,  A.  D.  1^. . . 


Referee  in  Bankruptcy.^ 

District  of ,  ss. : 

Personally  appeared  the  within-named and  severally 

made  oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and 
personal  property  according  to  their  best  skill  and  judgment. 


^Subsoribed  and  sworn  to  before  me,  this 
19.., 


day  of 


,  A.  D. 


[^Official  chafOfCter.'] 


We,  the  undersigned,  having  been  notified  that  we  were  appointed  to 
estimate  and  appraise  the  real  and  personal  property  aforesaid,  have  attended 
to  the  duties  assigned  us,  and  after  a  strict  examination  and  careful  inquiry, 
we  do  estimate  and  appraise  the  same  as  follows  :^ 


Dollars. 


Ceirti. 


In  witness  whereof  we  hereunto  set  our  hands,  at 
day  of ,  A.  D.  19  •  •  • 


this 


46.  Tbe  appraisers  can  be  sworn  in  before 
any  officer  mentioned  in  §  20. 

46.  The  schedule  here  is  much  too  ^hort. 
It  is  thought  that  there  should  be  at  least 
two  schedules,  one  for  real  estate  and  the 
other  for  personal  property,  and  that  the 
appraisers  should  set  out  the  various  items 
with  much  of  the  particularity  required  of 


a  bankrupt  ({  7[8l).  A  statement  of  the 
basis  of  valuation,  as  "at  cost,"  or  ''25% 
off  cost,"  and  of  the  incumbrances,  if  any^ 
will  also  prove  valuable  to  the  officers  and 
the  creditors.  At  the  end  of  the  schedules 
there  should  also  be  a  "summaxy  state- 
ment." 
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Form  Ho.  14. 
Order  of  Reference.'*? 

In  the  District  Court  of  the  Unitjed  States  for  the District  of 


In  the  Mattes  of 


>-  In  Bankruptcy. 


Bankrupt    . 


Whereas .' ,  of ,  in  the  county  of and 

district  aforesaid^  on  the day  of ,  A.  D.  19. . .,  was  duly 

adjudged  a  bankrupt  upon  a  petition  filed  in  this  court  by  J^or,  against]  him 

on  the day  of ,  A.  D.  19. . .,  according  to  the  provisions 

of  the  .acts  of  Congress  relating  to  bankruptcy. 

It  is  thereupon  ordered,  that  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such  further  pro- 
ceedings therein  as  are  required  by  said  acts ;  and  that  the  said 

shall  attend  before  said  referee  on  the day  of 

at ,  and  thenceforth  shall  submit  to  such  orders  as  may  be  made  by 

said  referee  or  by  this  court  relating  to  said bankruptcy. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at in  said  district,  on  the day  of , 

A.  D.  19... 

{Seal  of    I  f 

the  court.  I  Cl^rJc^ 

47.  This  order  is  discussed  in  the  text.       See    Sections    Eighteen    and    Twenty-two. 
Consult  also  General  Order  XII. 


Nofl.  15,  16.]     Obder  of  Reference;  Oath  of  Befbree.  1265 


Porm  Ho.  15. 
Order  of  Reference  in  Judge's  Abaence.'is 

In  the  District  Court  of  the  United  States  for  the District  of 


Iw  THE  Matter  of 


^In  Bankniptc7« 


Whereas  on  the day  of ,  A.  D,  19. . .,  a  petition  was 

filed  to  have ,  of ,  in  the  county  of 

and  district  aforesaid,  adjudged  a  bankrupt  according  to  the  provisions  of  the 
acts  of  Congress  relating  to  bankruptcy;  and  whereas  the  judge  of  said  court 
was  absent  from  said  district  at  the  time  of  filing  said  petition  \_or,  in  case 
of  involuntary  bankruptcy,  on  the  next  day  after  the  last  day  on  which 
pleadings  might  have  been  filed^  and  none  have  been  filed  by  the  bankrupt  or 
any  of  his  cgreditors] ,  it  is  thereupon  ordered  that  the  said  matter  be  referred 

to ,  one  of  the  referees  in  bankruptcy  of  this  court,  to 

consider  said  petition  and  take  such  proceedings  therein  as  are  required  by 

said  acts :  and  that  the  said shall  attend  before  saia 

referee  on  the day  of ,  A.  D.  19 . .,  at 

Witness  my  hand  and  the  seal  of  the  said  court,  at  •  • «,  in  said 

district,  on  the day  of 1 .  • ,  A.  D«  19 . . . 

f   Seal  of   1  ................. 

I  ti>e  court  I  Clerk. 

Form  Ho.  16. 
Referee's  Oath  of  Office.49 

I, ,  do  solemnly  swear  that  I  will  administer  justice 

without  respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the 
duties  incumbent  on  me  as  referee  in  bankruptcy,  according  to  the  best  of 
my  abilities  and  understanding,  agreeably  to  the  Constitution  and  laws  of  the 
United  States.  So  help  me  God. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


District  Judge, 

48.  See  foot-notes  to  Form  No.  12. 

49.  See  Section  Thirty-six.    This  oath  can  be   taken  before   any   officer  mentioned   in 
§  20. 


1256  Official  Fokhb.  [No.  17. 

Form  Bb*  17. 

BoM  of  BetootjOO 

« -Know  all  men  by  these  presents :     That  we^    '• *  of 

,  as  principal,  and of   . ; 

and of y  as  sureties,  are 

held  and  firmly  bound  to  the  United  States  of  America  in  the  sum  of 

dollars,  lawful  money  of  the  United  States,  to  be  paid  to  the  said  United 
States,  for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  our- 
selves?  our  heirs,  executors,  and  administrators,  jointly  and  severally,  by  these 
presents. 

Signed  and  sealed  this day  of ,  A.  D.  19 . . . 

The  condition  of  this  obligation  is  such  that  whereas  the  said 

has  been  on  the day  of ,  A.  D.  19 ... ,   appointed  by  the 

Honorable ,  judge  of  the  district  court  of  the  United  States 

for  the district  of ,  a  referee  in  bankruptcy  in  and  for 

the  county  of ,  in  said  district,  under  the  acts  of  Congress  relating 

to  bankruptcy: 

Now,  therefore,  if  the  said shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  pertaining  to  the  said  office  of  referee 
in  bankruptcy,  then  this  obligation  to  be  void ;  otherwise  to  remain  in  full 
force  and  virtue. 

Signed  and  sealed 
in  the  presence  of—- 

[1^8-] 

[l.  B.] 

[li.  S,] 

Approved  this day  of ,  A.  D.  19 . . . 


District  Judge, 

M.  This  bond  is  required  by  |  50. 


No.  18.] 


Notice  of  Mebtino  of  Ckeditobs. 
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form  Ho.  18. 
Kotice  of  Pint  Meetiiig  of  Credltort.si 
In  the  Di«t!rict  Court  of  the  iTtiited  States  for  the DiBt^ct  of 


In  the  Matter  of 


^In  Bttikraptcy. 


Bankrupt  . 


■•^ 


To  the  credttots  of ,  of ,  in  the  county  of 

y  and  district  aforesaid,  a  bi^krapt. 

Notice  is  hereby  given  that  on  tbd  ....  day  of ,  A.  D.  19 ... , 

the  said was  duly  adjudicated  bankrupt ;  and  that  the 

first  meeting  of  his  creditors  will  be  held  at in ,  on  the 

day  of ,  A.  D.^  19 . . . ,  at  ....  o^clock  in  the noon, 

at  which  time  the  said  creditors  may  attend,  prove  their  claims,  appoint 
a  trustee,  examine  the  bankrupt,  and  transact  such  other  business  as  may 
properly  come  before  said  meeting. 


Referee  in  Bankruptcy, 


,      J.t7  «    .    • 


91.  The  use  of  this  form  is  quite  iini- 
Tenat.  With  boim  ehanges  it  can  be 
adapted  to  fit  aU  of  the  notices  given  by 
the  referee,  ttnd  not  by  this  derk.  See 
Forms  No.  176,  177,  178,  in  "Supple- 
mentary Forms,"  post.    For  proofs  of  mail- 


ing and  of  publication,  see  Forms  Nos.  179, 
180.  For  notices  given  by  the  clerk  in  the 
form  of  orders  to  show  cause,  see  Forms 
Nos.  96,  106,  138.  Consult  also  (Section 
Fifty-eight,  generally,  and  General  Order 
XXI  (2). 


l25o 


Official  Foums. 


[No.  19. 


Form  Ho.  19. 


List  of  Debts  Prored  at  First  Utetingfi^ 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattes  of 


Bankrupt  . 


y  In  Bankrupt97. 


At 9  in  said  district,  on  the day  of ,  A.  D.  19 . . . , 

before ,  referee  in  bankruptcy.  '    . 

The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts : 


Names  of  erediion 

Reaidenoe. 

Debts  proved. 

• 
• 

DoUfl. 

Cta. 

Referee  in  Bankruptcy, 


52.  This  form  is  archaic  It  does  not  fit 
the  present  law  or  practice,  and  is  rarely, 
if  ever,  used.  See  General  Order  XXIV, 
which  is  also  practically  a  dead  letter,  and 


Sections  Thirty-nine  and  Fifty-seven  of  this 
work.  The  referees  keep  a  list  in  their 
claim  book  and  transmit  dividend  lists  to 
the  trustee. 


Xo.  20.]  General  Lbtteb  op  Attorney.  1269 


Form  Fo.  20. 

General  Letter  of  Attorney  in  Fact  when  Creditor  id  not  Represented  by  Attorney  at  Law.ss 
In  the  District  Court  of  the  United  States  for  the  .......  District  of  ...;.. 


In  the  Matter  of 


>.In  Bankruptcy. 


Bankrupt  • 


To 


I, ,  of   ,  in  the  county  of and 

State  of ,  do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the 

meeting  or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a  court  of 
bankruptcy,  wherever  advertised  or  directed  to  be  holden,  on  the  day  and  at 
the  hour  appointed  and  notified  by  said  court  in  said  matter,  or  at  such 
other  place  and  time  as  may  be  appointed  by  the  court  for  holding  such 
meeting  or  meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjourn- 
ment or  adjournments  thereof  may  be  held,  and  then  and  there  from  time 
to  time,  and  as  often  as  there  may  be  occasion,  for  me  and  in  my  name  to 
vote  for  or  against  any  proposal  or  resolution  that  may  be  then  submitted 
under  the  acts  of  Congress  relating  to  bankruptcy;  and  in  the  choice  of 
trustee  or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to 
such  appointment  of  trustee ;  and  with  like  powers  to  attend  and  vote  at  any 
other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  of  the  purposes  aforesaid ;  also  to  accept 
any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his  debts,  and 
to  receive  payment  of  dividends  and  of  money  due  me  under  any  compo- 
sition, and  for  any  other  purpose  in  my  interest  whatsoever,  with  full  power 
of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  aflSxed  my  seal 
the day  of ,  A.  D.  19 . . . 

...,  [l.  8.] 

Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me,  this day  of ,  A.  D.  19 . . . 


[Official  character.] 

58.  See  $$  1  (9),  57,  and  General  Orders  attorney  in  law  representing  a  creditor  in 
IV  and  XXI  (5).  Consult  also  discussion  a  bankruptcy  proceeding,  in  Section  Fifty- 
of  the  necessity  of  power  of  attorney  to  an       six,  ante. 


12«0  Official  Fobms.  [No.  21. 

« 

Vona  Vo.  21. 

SpeciiU  L«tt«r  of  Attonwy  in  Fact.M 


Is  THS  Mattxb  of 


Bankrupt  . 


^In  Bankruptcj. 


To 


I  lierel>7  authorize  you,  or  any  one  of  yon,  to  attend  tke  meeting  of  cred- 
itors in  this  matter,  adyertised  or  directed  to  "be  holden  at ,  on  the 

day  of ,  before ,  or  any  adjournment  Ifhereof , 

and  llten  and  there for and  in name  to  vote 

for  or  against  any  proposal  or  resolution  that  may  he  lawfully  made  eir  passed 
at  such  meeting  or  adjourned  meeting,  and  in  the  choice  of  trustee  or 
trustees  of  the  estate  of  the  said  bankrupt. 

,  [l.  s.] 

In  witness  whereof  I  have  hereun1»  signed  my  name  and  affixed  my  seal 

the day  of ,  A.  D.  19 , . . 

•  Signed,  sealed,  and  delivered  in  presence  of  — 


Acknowledged  before  me,  this day  of ,  A.  D.  19 


^Official  character,} 

S4.  See  foot-note  to  Form  No.  20.     This  form  is  for  use  when  the  attorney  is  not 
giTen  general  authority.    It  is  rarely  used. 


No.  22.] 


ApPOINTMElfT   Off    TbUBTSB  BT   CsEDITOSS. 
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t^im  Ifoi  22. 

Appointment  of  Trustee  by  Creditor8.56 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


^  In  Bankruptcy. 


Bankrupt  . 


At ,  in  said  district,  on  the dajr  of ,  A.  D.  Ifr. . . , 

before ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  tiie  first  meeting  of  cred- 
itors in  th^  above  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
Inhere  insert  the  names  of  the  newspapers  in  which  notice  was  published^j 
we,  whose  names  are  herexmder  written,  being  the  majority  in  number  and  in 
amount  of  claims  of  the  creditors  of  the  said  bankrupt,  whose  claims  have 
been  allowed,  and  who  are  present  at  this  meeting,  do  hereby  appoint 

,  of ,  in  the  county  of and  State  of 

,  to  be  the  trustee. .  of  the  said  bankrupt's  estate  and  effects. 


Signatures  o£  creditota. 

Beeidenoe  of  the  same. 

Amount  of  debt. 

Dolls. 

Cts. 

Ordered,  that  the  above  appointment  of  trustee . .  be,  and  the  same  is  hereby 
approved.*^ 


Referee  in  Bankruptcy. 


55.  Cross-references:  For  who  appoints 
trustees,  §§2  (17),  44;  for  qualifications 
of  trustees,  §  45;  for  meetings  of  creditors, 
§  55;  for  who  may  vote  at  such  meetings, 
§  56;  for  notices  of  nveetings  of  creditors, 
%  58-a-b.  See  also  General  Orders  XITI, 
XIV,  XV. 

56.  This  form  is  also  somewhat  archaic. 
It  is  not  often  used.     Referees  having  the 


right  to  approve  or  disapprove  the  choice 
of  creditors  (G  neral  Order  XIII),  a  brief 
order  of  approval  and  fixing  the  bond,  but 
without  requiring  the  signatures  of  cred- 
itors, is  suggested  as  a  substitute.  See 
Form  No.  160.  For  order  dispensing  with 
the  appointment  of  trustee  (G«nei«l  Order 
XV),  see  Form  No.  27  and  compare  Form 
No.  77. 
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Official  Fobmb. 


[Nos.  23,  24. 


Fona  Va.  2S. 

Appaiatment  of  Trustee  by  Ref  eree.s7 
In  the  District  Court  of  the  United  States  for  the District  of  . .  .>.• 


In  the  Mattsb  of 


Bankrupt  • 


>.In  Bankruptcy. 


At ;  in  said  district,  on  the day  of ,  A.  D^  19.  • ., 

before ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  creditors 
under  the  said  bankruptcy,  and  of  which  due  notice  has  been  given  in  the 
[here  insert  the  names  of  the  newspapers  in  which  notice  was  pvhlished]  I, 
the  undersigned  referee  of  the  said  court  in  bankruptcy,  sat  at  the  time  and 
place  above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of  debts  and 
for  the  choice  of  trustee  under  the  said  bankruptcy ;  and  I  do  hereby  certify 
that  the  creditors  whose  claims  had  been  allowed  and  were  present,  or  duly 
represented,  failed  to  make  choice  of  a  trustee  of  said  bankrupt's  estate, 

and  therefore  I  do  hereby  appoint ,  of ,  in  the 

county  of and  State  of ,  as  trustee  of  the  same. 


Referee  in  Bankruptcy. 


Form  No.  SS4. 


Notice  to  Trustee  of  His  Appointment^ 

In  the  District  Court  of  the  United  States  for  the District  of  •  ••s^, . 

^ — 

Iw  THfi  Matter  of 


Bankrupt  . 


>  In  Bankruptcy. 


To ,  of ,  in  the  countyof 

district  aforesaid : 


I  and 


57.  See  foot-note  to  Form  No.  22.  Form 
No.  160  can  easily  be  adapted  to  fit  the 
facts  outlined  above. 


58.  This  form  seems  to  be  required  by 
General  Order  XVI.  It  is,  however,  little 
used.    As  to  the  trustee's  bond,  see  |  50.' 


No.  26.]  Bond  op  Tbusteb.  1263 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  {_or  one  of  the 
trustees]  of  the  estate  of  the  above-named  bankrupt  at  the  first  meeting  of  the 

creditors,  on  the day  of ,  A.  D.  19 . . .  and  I  have  approved 

said  appointment     The  penal  sum  of  your  bond  as  such  trustee  has  been 

fixed  at ^dollars.    You  are  required  to  notify  me  forthwith  of  your 

acceptance  or  rejection  of  the  trust. 

Dated  at the day  of ,  A.  D.  19. . . 


Referee  in  Bankruptcy. 
Form  Ho.  26. 

r       * 

^  Bond  of  Tni8tee.o0 

Know  all  men  by  these  presents :  That  we, .,  of , 

as  principal,  and  . , ,  of ,  and * . . ., 

of >.  as  sureties,  are  held  and  firmly  bound  unto  the  United  States 

of  America  in  the  sum  of  ......  dollars,  in  lawful  money  of  the  United 

States,  to  be  paid  to  the  said  United  States,  for  .which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves  and  pur  heirs,  executors,  and  adminis- 
trators, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  19. . . 

The  condition  of  this  obligation  is  such,  that  whereas  the  above-named 

was,  on  the day  of ,  A.  D.  19 ... , 

appointed  trustee  in  the  case  pending  in  bankruptcy  in  said  court,  wherein 

is  the  bankrupt,  and  he,  the  said , 

has  accepted  said  trust  with  all  the  duties  and  obligations  pertaining  there- 
unto: 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  l^s  official  duties  as  said  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in 

presence  of  —  ,  [seal.] 

,  [seal.] 

k ,  [seal.] 

59.  The  court  must  "  receive  "  evidence  of  done  by  adding  an  affidavit  as  to  property 
the  actual  value  of  the  securities.  Where  to  the  bond.  Thus  see  Form  No.  167,  poBt. 
they  are  natural  persons  this  can  best  be 
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Official  Fosms. 


[Nos.  a«,  27. 


at 


Fom  Vo.  26.       . 

Order  Approving  Trustee's  Bond.^ 

At  a  court  of  bankruptcy,  held  in  and  for  the District  of 

, ,  this day  of ,  19 . . . 


Before ,  referee  in  bankruptcy,  in  the  Distriet  Oomt 

of  the  United  States  for  the District  of •  •• 


In  th£  Mattes  of 


B<wkrupi  • 


►  In  Bankmpioj. 


It  appearing  to  the  court ,  of ,  and  in  said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the  above-named 
bankrupt,  and  has  given  a  bond  with  sureties  for  the  faithful  performance 
of  his  official  duties,  in  the  amount  fixed  by  the  cveditors  [^or  by  order  of 

the  court],  to  wit,  in  the  sum  of dollars,  it  is  ordered  that  the  said 

bond  be,  and  the  same  is  hereby,  approved; 


Referee  in  Bankruptcy. 


Form  No.  27. 


Order  tbat  No  Xmstee  be  Appointed.^ 

In  the  District  Court  of  the  United  States  for  the District  of 


In  TiiR  Matteb  of 


Bankrupt  • 


y  In  Bankrupt^. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no  assets,  and 
that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appointment 


60.  This  order  is  not  so  phrased  as  to 
give  certain  important  facts  when  recorded 
in  a  record  office  ($  21-e).  Hence  Form 
No.  168,  po8t.  See  also  Sections  Twenty- 
one  and  Fifty  of  this  work. 


61.  See  General  Order  XV  and  foot-notes. 
Consult  also  Sections  Six  and  Forty-seven. 
If  this  form  is  used  it  may,  perhaps,  be 
supplemented  as  to  the  bankrupt's  exempt 
property  by  Form  Na  109. 


iJ"o.  28.] 


Obbsb  fob  Examination  gm  Bankbuft. 
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of  a  trustee  of  the  bankrupt's  estate  is  not  now  desirable,  it  is  hereby  ordered 
that,  until  further  order  of  the  court,  no  trustee  be  appointed  and  no  other 
meeting  of  the  creditors  be  called*  - 


Referee  in  Bankruptcy, 


Form  Ho.  28. 


Order  for  Szamination  ol  Bankrupt.® 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattxb  of 


Bankrupt  . 


►  In  Bankmptcj. 


At ,  on  the 4*7  of ,  A.  D.  19 . . . 

Upon  the  application  of ,  trustee  of  said  bankrupt  for 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt,  attend  before 

,  one  of  the  referees  in  bankruptcy  of  this  court,  at 

on  the day  of ,  at o'clock  in  the 

noon,  to  submit  to  examination  under  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  that  a  copy  of  this  order  be  delivered  to  him,  the  said  bankrupt, 
forthwith. 


Referee  in  Bankruptcy. 


62.  See  Sections  Seven  and  Twenty-one, 
also  Section  Twelve.  Compare  General 
Order  XII  (1).  This  form  is  rarely  used; 
tile    bankrupt   appears   wilhout    a   formal 

80 


order  and  is  examined  at  the  first  meeting 
of  creditors  or  adjournments  thereof. 
Where  the  testimony  of  one  not  the  bank- 
rupt is  desired  Form  No.  30  is  used. 
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Official  Forms. 


[Nos.  29,  30, 


Foim  No.  29. 

Szamination  of  Bankrupt  or  Witiieti.< 

In  the  District  Court  of  the  United  States  for  the 


Distriet  of 


In  the  Matter  of 


>-In  Bankruptcy. 


Bankrupt  .    . 


At ,  in  said  district,  on  the day  of ,  A,  D.  19 . . , 

before ,  one  of  the  referees  in  bankruptcy  of  said  court, 

,  of ,  . . .,  in  the  county  of ,  and  State  of 

,  being  duly  sworn  and  examined  at  the  time  and  place  above 

mentioned,  upon  his  oath  says:  [Here  insert  substance  of  examination  of 
party.] 


Referee  in  Bankruptcy. 


Form  No.  30. 


Summona  to  Witneaa.®^ 


To ^ : 

Whereas  ,  ^ ,  of ,  in  the  county  of , 

and  State  of ,  has  been  duly  adjudged  bankrupt,  and  the  proceed- 
ing in  bankruptcy  is  pending  in  the  district  court-  of  the  United  States 
for  the district  of  ....... . 

These  are  to  require  you,  to  whom  this  summons  is  directed,  personally 
to  be  and  appear  before ,  one  of  the  referees  in  bank- 
ruptcy of  the  said  court,  at ,  on  the   ....   day  of ,  at 

. .  .  o'clock  in  the .*  noon,  then  and  there  to  be  examined  in  relation 

to  said  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal  thereof 

at . ,  this day  of ,  A.  D.  19 .  . . 


63.  This  is  archaic.  The  hankrupt  or  the 
witness  is  sworn  and  his  examination  taken 
down  by  a  stenographer  and  transcribed, 
and  the  testimony,  after  being  read  over 
and  signed,  is  made  a  part  of  the  referee's 
record-book.  Consult  General  Order  XXII; 
also  §§  7(9),  21,  38-a(2),  41-a. 

64.  Cross-references:       To      the      law, 


Clerk. 

7(9),  21,  52-b;  to  the  general  orders, 
III,  XXII;  to  the  forms,  No.  28.  See  also, 
for  designation  of  persons  othei  than  the 
marshal  to  serve  subpoenas.  Equity  Rule 
XV,  though  the  phrasing  of  the  Return. 
supra,  seems  to  indicate  that  any  person 
may  serve  a  subpoena  without  specific  desig- 
nation. 


No.  81.] 


Pboof  ov  UNSBOtrBBD  Debt. 
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Hetnm  of  Sninmbiis  to  Witness. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^  In  Bankruptcy. 


Bankrupt  . 


On  this day  of ,  A.  D.  19 . . . ,  before  me  came 

,  of ,  in  the  county  of and  State  of , 

and  makes  oath,  and  says  that  he  did,  on ,  the ., .  day  of : , 

A.  D.  19 ... ,  personally  serve ,  of ,  in  the 

county  of and  State  of ,  with  a  true  copy  of  the  summons 

hereto  annexed,  by  delivering  the  same  to  him ;  and  he  further  makes  oath 
and  says  that  he  is  not  interested  in  the  proceeding  in  bankruptcy  named  in 
said  summons. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


Form  No.  31. 

■ 

Proof  of^Unsecnfed  Debt^Ks 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>■  In  Bankruptcy. 


Bankrupt  . 


At    ,   in   said   district   of    ,   on   the    day  of 

,  A.  D.  19 ... ,  came ,   ,  of ,  in  the 

county  of   ,  in  said  district  of   ,  and  made  oath,  and 


65.  Consult  Section  Fifty-seven.  See  also 
-General  Order  XXI.  If  this  form  does 
not  fit  the  latter  special  clauses  must 
usually  he  added.     Thus   (1)   that  no  note 


is  held  to  or  judgment  entered  on  the  deht, 
and  (2)  concerning  the  average  due  date 
on  an  account  maturing  at  different  times, 
and    (3)    if   on   open   account,   when   sueh 
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OniCXAL   FOBMS. 


[No.  aa. 


Bays  that ,  the  person  by  lor  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  8ftid  petition,   and  still  is,  justly  and  truly  indebted  to  said 

deponent  in  the  sum  of dollars ;  that  the  oc^xsiderati^ik  of  said 

debt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  [except 


.^ ]; 

that  there  are  no  setnoffs  or  counterclaims  to  the  same  [except • 

]; 

and  that  depon^».t  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt  whateyer. 


Creditor^ 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


60 


^Official  character.] 


Form  Ho.  82. 
Proof  of  Secured  Debt«7 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattbb  of 


>■  In  Bankrupt. 


Bankrupt  . 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 ... ,  came ,  of   ,  in  the  coimty  of 

,  in  said  district  of   ,  and  made  oath,  and  says  that 


account  became  or  will  become  due,  and 
(4)  if  by  a  corporation  (see  Form  No.  33) 
why  the  claim  is  not  verified  by  its  treas- 
urer, and  ( 5 )  if  the  claim  has  been  assigned 
after  the'  bankruptcy,  certain  other  allega- 
tions as  to  the  assignment.  For  these  spe- 
cial clauses  see  Form  No.  170. 


66.  This  can  be  sworn  to  before  persons 
"  authorized  to  administer  oaths  in  pro- 
ceedings  before  the  courts  of  the  United 
States,  or  under  the  laws  of  the  Stato 
where  the  same  are  to  be  taken.''    See  (  20. 

67.  iSee  foot-notes  to  Form  31* 


Ko.  S3.] 


Pboop  or  Dbbt  Dijb  Coepoeation. 
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,  the  person  by  \_or  against]  whom  a  petition  for  adjudi- 
cation of  bankruptcy  has  been  £ledy  was  mt  and  before  die  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  %o  said  deponent,  in  the 

sum  of dollars ;  that  tiie  consideration  of  said  debt  is  as  follows 

• .  k  $  that  no  part  of  said  debt  has  been  paid 

[except ]  ;  that  there  ^are  no  set-offs  or  oountercdaims  te  the 

same  [except ] ;  and  tiiat  the  only  securities  held  by  liiis 

deponent  for  said  debt  are  the  following: 


,       Creditor. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


^Official  character.] 


Form  Ho.  83. 


Proof  of  Debt  Due  CotporatlO]i.M 
In  the  District  Court  of  the  United  States  for  the District  of 


1^  TitE  Mjltteb  oif 


,  >■  In  Bankniiitq^. 


Bankrupt 


At ,  in  said  district  of ,  on  the day  of ^ 

A.  D.  19 ... ,  came ,  of   ,  in  the   county  of 

,  and  State  of ,  and  made  oath,  and  says  that  he  is 

of  the ,  a  corporation  incorporated  by  and  under  the  laws  of  the 

State  of ,  and  carrying  on  business  at ,  in  the  county  of 

and  State  of ,  and  that  he  is  duly  authorized  to  make 


68.  •See  foot-notes  to  Form  31. 

Proof  by  cofporatioii  shonld  be  made  by 
treasurer.  May  be  made  througb  its  agent 
or  attorney  when  sufficient  reason  is  shown 
why  it  is  not  made  by  treasurer,  or  if  it 
has  none>  by  the  officer  whose  duties  most 
nearly  correspond  to  those  of  treasurer  as 
provided  by  General  Order  No.  XXL  Mat- 
ter of  Reboulin  Fils  Co.  (D«  C,  N.  J.),  19 


Am.  B.  R.  215,  —  Fed.  — .  When  proof 
is  not  made  by  the  treasurer  insert  the 
following  clause:  "That  the  reason  this 
proof  is  not  made  by  the  treasurer  is  that 
.  •  .  etc.  {stating  reason],  and  that 
deponent  is  an  officer  9i  such  eoirporatioa 
whose  duties  most  nearly  correspond  to 
those  of  treasurer." 


1270  Official  Foems.  [No.  34. 


this  proof,  and  says  that  the  said ,  the  person  by  lor 

against]  whom  a  petition  for  adjudication  of  bankruptcy  has  be^i  filed; 
was  at  and  before  the  filing  of  the  said  petition,  and  still  is  justly  and  truly 

indebted  to  said  corporation  in  the  sum  of dollars ;  that  the  (xm* 

sideration  of  said  debt  is  as  follows : 

•....•.• , 

that  no  part  of  said  debt  has  been  paid  [exeept < ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

] ;  and  that  said  corporation  has  not,  nor  has  any  person  by  its 

order,  or  to  the  knowledge  or  belief  of  said  deponent,  for  its  use,  had  or 
received  any  maimer  of  security  for  said  debt  whatever. 


}. 


of  said  Corporation. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


lOfficial  character.] 
Form  No.  34. 

Proof  of  Debt  by  PaTtnera]iip.o» 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  ths  Mattbr  of 


>.  In  Bankruptcy. 


Bankrupt  . 


.J 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 ... ,  came ,  of   ,  in  the  county  of 

,  in  said  district  of ,  and  made  oath,  and  says  that  he  is 

one  of  the  firm  of ,  consisting  of  himself  and 

,  of ,  in  the  county  of and  State  of ; 

that  the  said ,  the  person  by  [or  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  this  deponent's 
said  firm  in  the  sum  of dollars ;  that  the  consideration  of  said 

69.  See  foot-notes  to  Form  No.  31. 


No.  35.]      Proof  of  Debt  by  Agent  or  Attorney.        1271 


debt  is  as  follows 


that  no  part  of  said  debt  has  been  paid  [except  . ] ; 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

«...];  and  this  deponent  has  not,  nor  has  his  said  firm^  nor  has  any 

person  by  their  order,  or  to  this  deponent's  knowledge  or  belief,  for  their 
use,  had  or  received  any  manner  of  security  for  said  debt  whatever. 


•    ......... 

Creditor. 

Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


[Official  character. 1 
Form  No.  35. 

Proof  of  Debt  by  Agent  or  AttomeyJO 
In  the  District  Court  of  the  United  States  for  the  ......  District  of  .... 


In  the  Matter  of 


>.  In  Bankruptcy. 


BanJcrupi  . 


At i . . ,  in  said  district  of ,  on  the  ....*.  day  of , 

A.  D.  19 ... ,  came ,  of   ,  in  the  county  of 

,   and   State   of ,   attorney    [or   authorized   agent]    of 

* ,  in  the  county  of  .........  and  State  of ,  and  made 

oath  and  says  that ,  the  person  by  [or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was  at  and  before  the 
filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 
,  in  the  sum  of dollars ;  that  the  consideration 

of  said  debt  is  as  follows : 

• 
} 

that  no  part  of  said  debt  has  been  paid  [except 

: ]; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this 
deponent's  knowledge  or  belief,  for  his  use  had  or  received  any  manner  of 

70.  See  foot-notes  to  Form  No.  31. 


1272  Officiai,  Fobvs.  [Ko.  88. 

security  for  said  debt  whatever.    And  this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claimant  in  person  because 


and  that  he  is  duly  authorized  by  his  principal  to  make  this  affidavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated,  and  that  such  debt,  to  the  best  of  hia 
knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


lOfficial  character.] 

Ibnn  Ho.  36. 
Proof  of  Socvied  Debt  by  AgmtTi 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matteb  of 


Bankrupt  . 


►  In  Bankrupted. 


> 


At ,  in  said  district  of ,  on  the day  of  .  •  •  •  •  • 

A.  D.  19 . .  • ,  came ,  of   ,  in  the  ooimty  of 

,   and  State   of    ,   attorney    [or  authorieed  agmt]    of 

,  in  the  county  of ,  and  State  of ,  and  made 

oath,  and  says  that ,  the  person  by  [^or  against]  whom  a 

petition  for  adjudication  of  bankruptcy  has  been  filed,  was,  at  and  befom 
the  filing  of  said  petition,  and  still  is,  justly  and  truly  indebted  to  the  said 

in  the  sum  of dollars ;  that  the  consideratioii 

of  said  debt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  [except 


]; 


that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 


] 


71.  See  foot-notes  to  Form  No.  31. 


No,  37.]  Affidavit  of  Lost  Bill  oe  Note.  1273 

and  that  the  only  securities  held  by  said for  said  debt  are  the 

following    « 

• > 

and  this  deponent  further  says  that  this  deposition  cannot  be  inade  by  the 

claimant  in  person  because 

and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition^  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as  and 
for  the  consideration  above  stated. 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

19... 


l^Offlcial  character.] 

Form  Jto.  37. 
Affidavit  of  Lost  BiU,  or  Note.n 
In  the  Difftriet  OouFt  of  the  United  States  for  the District  of 


In  the  Matter'  of 


Bankrupt  . 


^  In  Bankruptcj, 


On  this day  of  ,  A.  D.  19...,  at ,  came 

,  of  «..•«.,.,  in  the  county  of ,  and  State  of 

y  and  makes  oath  and  says  that  the  bill  of  exchange  [or  note],  the 

particulars  whereof  are  underwritten^  has  been  lost  under  the  following 
circumstances,  to  wit, 


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;  and  this 

deponent  further  says  that  he  has  not,  nor  has  the  said , 

or  any  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  [or  note],  nor  in  any  manner  parted  with  or 
assigned  the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially  interested  in 
the  same. 

7%,  See  foot-notes  to  Form  No.  31. 
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Official  Fokms. 


[No.  88. 


BUI  or  note  above  referred  to. 


Date. 


Dimwer  or  maker. 


AMMptor. 


SuxD. 


Subscribed  and  sworn  to  before  me^  this 
19... 


day  of 


,  A.  D. 


lOfficiai  character.] 


Form  Ho.  88. 
Order  Reducing  ClaiiiLTs 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>-  In  Bankruptcy. 


At ,  in  said  district,  on  the  . . day  of  j» ,  A.  D.  19 . . . 

Upon  the  evidence  "'^  submitted  to  this  court  upon  the  daim  of  . . . .  1 . . . 
against  said  estate  [and,  if  the  fact  be  so,  upon  hearing  counsel  thereon] , 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  aflBdavit  in  proof  of  claim  filed  by  said  creditor 

in  said  case,  to  the  sum  of ,  and  that  the  latter-named  sum  be 

entered  upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend 

shall  be  computed  [if  with  interest,  with  interest  thereon  from  the 

day  of ,  A.  D.  19 . . . ]. 


Referee  in  Bankruptcy. 


78.    See,   generally.   Section    Pifty-Beven,  74.  For  forms  for  petition  and  notice  on 

antfi.    Read  also  S  2 ( 2 ) ,  and  Gleneral  Order       an  application  to  reduce  or  expunge, 
XXI  (6).  Forms  Kos.  171  and  172,  post. 


Noa.  39,  40.] 


List  or  Claims  and  DiviDBirDS. 
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Form  Ho.  39. 

•    a.    .    .    . 

Order  Szpunging  Claim.75 
In  the  District  Court  of  the  United  jStates  for  the District  of 


In  the  Mattsb  of 


>.  In  Bankruptcy. 


Bankrupt  . 


«  •    • 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . . 

Upon  the  evidence  submitted  to  the  court  upon  the  claim  of 

against  said  estate  [and,  if  the  fact  be  so,  upon  hearing  counsel  thereon], 
it  is  ordered  that  said  claim  be  disallowed  and  expunged  from  the  list  of 
claims  upon  the  trustee's  record  in  said  case. 


Referee  in  Bankruptcy. 


Form  Ho.  40. 


List  of  CUims  and  Dividends  to  be  Recorded  1>y  Referee  and  by  him  Delivered  to  TrnsteeJO 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


^  In  Bankruptcy. 


Bankrupt  , 


At ,  in  said  district,  on  the day  of ,  A.  D.  19 . . 


75.  See  foot>note  to  Form  No.  38. 

7B.  This  form  fits  into  $  39-a(l).  As  a 
rule,  however,  dividend  sheets  are  prepared 
by  the  trustee  from  the  files  and  record- 
book  of  the  referee.  The  practice  here  is 
somewhat  archaic.    See  Forms  Nos.  166  and 


168  for  use  of  a  part  of  the  form  in  con- 
nection with  an  order  declaring  a  dividend 
and  ordering  it  paid  and  the  practice  there 
outlined.  Consult  also,  generally,  Sections 
Thirty-nine  and  Sixty-five,  ante. 
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QVFIOIAL   FOBMS. 


[No.  41- 


A  lul    of  debts  proved  and  claimed  wider  the  hankfViptey  of 

^oith  dividend  at  the  rate  of per  cent   this  day  declared   thweon  dy 

,  a  referee  in  bankruptcy. 


Creditors. 

No. 

[To  be  plaoed  alphabeticftUy,  aod  the  namee  of  all 
the  parties  to  the  proof  to  be  carefully  set  forth.] 

Sum  proved. 

Dividend. 

1 

DoUan. 

Cants. 

Dollars. 

Cont^. 

e 

• 

« 

Referee  in  Bankruptcy, 


lona  Ho.  41. 


notice  of  DiyideBd.77 


In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt  . 


^In  Bankrupted* 


At 


,  on  the day  of ,  A.  D.  19.  • . 


To 


Creditor  of ,  bankrupt : 

I  hereby  inform  you  that  you  may,  on  application  at  my  office, , 

on  the day  of ,  or  on  any  day  thereafter,  between  the  hours 

of ,  receive  a  warrant  for  the dividend  due  to  you  out  of 

the  above  estate.     If  you  cannot  personally  attend,  the  warrant  will  be 
delivered  to  your  order  on  your  filling  up  and  signing  the  subjoined  letter. 


Trustee. 


77.  ThU  ioTTBL  k  an  inheritance  from  the 
law  of  1867.  It  is  rarely  uaed.  Consult, 
generally,  Sections  Thirty-nine  and  Fifty- 
seven,  and  for  the  notice  now  required,  Sec- 
tion Fiftv-eight.  See  also  {  65  and  General 
Order  XXIX. 


For  notice  of  final  meeting,  see  Form  No. 
176,  which,  hy  the  suhetitution  of  the  divi- 
dend clause  in  Form  No.  177,  can  be 
adapted  to  a  notice  for  the  declaration  and 
payment  of  a  dividend.  Compare  alia 
Forms  Nos.  162^  164,  165. 


Ko.  42.] 


Sale  bt  Attction  ov  Bbal  Estate. 


1277 


Creditot*!  Letter  to  Tnutee. 

To , 

Trustee  in  bankruptcy  of  the  estate  of ,  bankrupt: 

Please  deliver  to tbe  warrant  for  dividend  payable  out 

of  the  said  estate  to  me. 


Creditor. 


Fbrm  Bfo*  4S. 

« 

Pititimi  and  (hafler  in  8ftle  by  Auctfon  of  fteal  SaUt€.rs 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


>.  In  Bankruptcy. 


Bankrupt  . 


Beqpectf ully  represents y  trustee  of  the  estate  of  said  bankrupt, 

that  it  would  be  for  the  benefit  of  said  estate  that  a  certain  portion  of  the  real 
estate  of  said  bankrupt,  to  wit:  [Here  describe  it  and  its  estimated  valued 
should  be  sold  by  auction,  in  lots  or  parcels,  and  upon  terms  and  conditions, 
a«  follows:  . ,  • « 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction  of 
said  real  estate  as  aforesaid. 

Dated  thia day  of ,  A«  D*  19 . .  • 


Trustee. 

The  foregoing  petition  having  been  duly  filed,  and  having  come  on  for  a 

hearing  before  me,  of  which  hearing  ton  days'  notice  was  given  by  mail  to 

creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said 


78.  Read  Section  Seventy,  ante^  and  con- 
sult General  Order  XVIII  on  sales.  See 
also  for  notice  9  58-a  ( 4 )  and  the  sale  clause 
in  Form  No.  177,  when  inserted,  as -there 
explained,  in  Form  No.  176. 

It  is  also  suggested  that  an  adaptation  of 
this  form  to  the  framework  of  Forms  Nos. 
190  and  191,  or  if  after  notice,  to  Forms 
Nos.  190  and  193,  will  be  more  in  accord 
with  modern  methods  and  the  practice  out- 
lined in  the  law  and  the  general  orders. 

Use  of  form. —  In  order  to  bring  about  a 


public  sale  of  bankrupt's  assets,  Official 
Form  No.  42  should  be  followed,  which  pre- 
scribes a  petition  by  the  trustee  to  the  ref- 
eree asking  leave  to  sell  the  property  at 
public  sale.  Notice  of  such  petition  is  given 
to  creditors  and  on  the  return  thereof  the 
referee  if  he  sees  fit,  directs  a  sale  which 
is  then  carried  on  by  the  trustee  without 
further  notice.  In  re  Nevada-Utah  Mines 
ft  Smelters  Corporation  (D.  C,  N.  Y.),  28 
Am.  B.  R.  409,  affd.  (0.  C.  A.,  2d  Cir.),  29 
Am.  B.  R.  754. 
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petition  and in  opposition  thereto] ,  it  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom  sold ; 
which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy. 

* 

Form  So.  4S. 
Petition  and  Order  for  Redemption  9i  Property  Irom  Liefn.79 

In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matter  of 


>.  In  Bankruptcy. 


Bankrupt 


—J 


Respectfully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  {Kere 
describe  the  estate  or  property  and  its  estimated  value]  is  subject  to  a 
mortgage  [describe  the  mortrjage],  or  to  a  conditional  contract  Idescribing 
it],  or  to  a  Hen  [describe  the  origin  and  nature  of  the  lien],  [or  if  the 
property  be  personal  property,  has  been  pledged  or  deposited  and  is  subject 
to  a  lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the 
benefit  of  the  estate  that  said  property  should  be  redeemed  and  discharged 
from  the  lien  thereon.    Wherefore  he  prays  that  he  may  be  empowered  to 

pay  out  of  the  assets  of  said  estate  in  his  hands  the  sum  of ,  being 

the  amount  of  said  lien,  in  order  to  redeem  said  property  therefrom. 

Dated  this day  of ,  A.  D,  19 .  . .  , 


Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

79.  The  redemption  of  property  from  liens  law  of  1867.  See,  generally,  Sections 
is  not  common  under  the  present  law.  This  Twenty-seven  and  Sixty-seven.  As  to  no- 
form,  however,  fits  into  General  Order  tice,  see  §  58-a(7).  See  also  foot-note  to 
XXVIII,  which  is  an  inheritance  from  the  Form  No.  42. 
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represented  thereat  [or  after  hearing   in  oppoaition 

thereto],  it  is  ordered  that  the  said  trustee  be  authorized  to  pay  out  of  the 
assets  of  the  bankrupt's  estate  specified  in  the  foregoing  petition  the  sum 

of J  being  the  amount  of  the  lien^  in  order  to  redeem  the  property 

therefrom. 
Witness  my  hand  this day  of ,  A.  D.  19 . .  • 


Referee  in  Bartkruptcy. 

Form  Ho.  44. 
Petition  and  Order  for  Sale  Snbject  to  Lien.80 

In  the  District  Court  of  the  United  States  for  the District  of  •  •  • . 


In  the  Matteb  of 


>.  In'Bankrupt<7. 


BanJcrupi  . 


Eespectf ully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  ^Here 
describe  the  estate  or  property  and  Us  estimated  value']  is  subject  to  a 
mortgage  [^describe  mortr/age'],  or  to  a  conditional  contract  [^describe  it],  or 
to  a  lien  Idescribe  the  origin  and  nature  of  the  lien],  or  [if  the  property  be 
personal  property]  has  been  pledged  or  deposited  and  is  subject  to  a  lien 
for  [describe  the  nature  of  the  lien],  and  that  it  would  be  for  the  benefit  of 
the  said  estate  that  said  property  should  be  sold,  subject  to  said  mortgage, 
lien,  or  other  incumbrance.  Wherefore  he  prays  that  he  may  be  authorized 
to  make  sale  of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  19 . . . 


} 

Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat  [or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto] ,  it  is  ordered  that 

the  said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate 

80.  See  foot-notes  to  Forms  Nob.  42  and  form,  see  In  re  Thockmorton  (C.  C.  A.«  6th 
43.     As  to  effect  of  failure  to  follow  this     Cir.),  38  Am.  B.  R.  487. 
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specified  in  the  forgoing  petition,  by  auction  [or,  at  private  Bale],  keeping 
an  accurate  account  of  the  property  sold  and  the  price  received  tlierefor  and 
to  whom  sold ;  which  said  account  he  shall  file  at  once  with  the  referee. 
Witness  mj  hand  this daj  of ,  A.  D.  19.'. . 


Referee  tti  Bttnkrwptcy. 
Foim  Ho.  46. 
Petition  and  Ordtr  for  Pzivate  Salo.si 
In  the  District  Court  of  the  United  States  for  the  » District  of  •  • .  • 


Iir  THS  Mattsb  of 


Bankrupt  . 


f 
^Tn  Bankruptcy. 


Bespectf ully  represents ,  duly  appointed  trustee  of 

the  estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit, 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale  a 
certain  portion  of  the  said  estate,  to  wit : 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the  said  property 
at  private  sale. 

Dated  this day  of ,  A.  D.  19 . . . 


> 

Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest^being 

represented  thereat  \^or  after  hearing in  favor  of  said 

petition  and in  opposition  thereto],  it  is  ordered  that  the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of  each 

81.  See  sections  of  the  statute  and  Sections  of  this  work,  referred  to  in  the  foot- 
notes to  Forms  Kob.  42»  43,  and  44.     See  also  General  Order  xyin(2}. 
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article  sold  and  the  price  received  therefor  and  to  whom  sold;  which  said 
account  he  shall  file  at  once  with  the  referee. . 

Witness  my  hand  this day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy. 
Form  Ho.  46. 
PetitioB  and  Order  for  Sale  of  Perishable  Property.ss 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  ths  Mattsb  of 


^-In  Bankruptcj. 


Bankrupt  . 


Respectfully  represents   the  said  bankrupt^   \^or,  a 

creditor,  or  the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate] . 

That  a  part  of  the  said  estate,  to  wit, : 


now  in ,  is  perishable,  and  that  there  will  be  loss  if  the  same  is  not 

sold  immediately. 

Wherefore  he  prays  the  court  to  order  that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this day  of ,  A.  D.  19 . . . 


The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to  the 
creditors  of  the  said  bankrupt,  [or  without  notice  to  the  creditors],  now,  after 
due  hearing,  no  adverse  interest  being  represented  thereat,  {or  after  hearing 

in  favor  of  said  petitioif  and in 

opposition  thereto]  I  find  that  the  facts  are  as  above  stated,  and  that  the 
same  is  required  in  the  interest  of  the  estate,  and  it  is  therefore  ordered 
that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited  in  court. 

Witness  my  hand  this day  of ,  A.  D.  19 . . . 


Beferee  in  Bankruptcy. 

88.  See  foot-notes  to  Forms  Nos.  42,  43,       Seventy,      ante,      and      General      Order 
44,  and  45,  and,  as  to  sales  of  perishable       XVin(3). 
property  generally,  Sections  Fifty-eight  and 

81 
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Eorm  Ho.  47. 


Xnutee's  Report  of  Szempted  Propert7.8s 


In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


Bankrupt  . 


>-  In  Bankruptcy. 


At ,  on  the day  of ,  19. . . 

The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  provisions 
of  the  acts  of  Congress  relating  to  bankruptcy. 


Qeneral  head. 

Ffertioular  deacription. 

Value. 

Military  uniform,  arms,  and  eqiupineiito. 
Property  «DMmptod  by  8ut«  lawa(2).. . . 

DolU. 

Cta. 

- 

Trustee. 


SS.  See,  generally,  Sections  Six,  Seven, 
and  Forty-seven,  ante.  Consult  also 
if  2(11)  luid  70-b  of  the  statute.  This 
form  fits   into  General   Order  XVII,  but 


should  be  verified  and  specify  the  State 
statute  under  which  ihe  exemptions  are 
set  apart.  For  other '  useful  forms  on 
exemptions,  see  Nos.  77,  7S,  79  and  80. 
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Form  Ho.  48. 


Trustee's  Return  of  No  Assets.84 


In  the  District  Court  of  the  United  States  for  tte District  of 


In  thb  Matteb  of 


Bankrupt  . 


>.In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ^  A.  D.  19 . . . 

On  the  day  aforesaid,  before  me  comes ^  of y 

in  the  county  of and  State  of ,  and  makes  oath  and  says 

that  he,  as  trustee  of  the  estate  and  effects  of  the  above-named  bankrupt  , 
neither  received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at   ,  this day  of 

AD   l<i 


Referee  in  Bankruptcy, 


80 


84.    Consult,    generally,    Section^    Forty-  85.  This  return  should  be  signed  by  the 

seven;  also  General  Order  XVII.    See  also,  trustee  and  verified,  but  not  necessarily  be- 

for  the  other  forms  for  trustees*   reports,  fore  the  referee;  see  |  20. 
Forma  Nos   165  and  167. 
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IV>niL  XTo.  60. 


Oatfa  to  Final  Account  of  Tnutee,87 


In  the  District  Court  of  the  United  States  for  the District  of 


In  th£  Matteb  of 


Bankrupt  . 


>.  In  Bankruptcy. 


On  this day  of ,  A.  D.  19 . . .,  before  me  come 

,  of ,  in  the  county  of and  State  of , 

and  makes  oath,  and  says  that  he  was,  on  the day  of ,  A.  D. 

19 ... ,  appointed  trustee  of  the  estate  and  effects  of  the  above-named 
bankrupt,  and  that  as  such  trustee  he  has  conducted  the  settlement  of  the 

said  estate.    That  the  account  hereto  annexed,  containing sheets  of 

paper,  the  first  sheet  whereof  is  marked  with  the  letter [reference 

may  here  also  be  nuide  to  any  prior  account  fled  by  said  trustee]  is  true, 
and  such  account  contains  entries  of  every  sum  of  money  received  by  said 
trustee  on  account  of  the  estate  and  effects  of  the  above-named  bankrupt  , 
and  that  the  payments  purporting  in  such  account  to  have  been  made  by  said 
trustee  have  been  so  made  by  him.  And  he  asks  to  be  allowed  for  said 
payments  and  for  commission  and  expenses  as  charged  in  said  accounts. 


Trustee. 

Subscribed  and  sworn  to  before  me,  at ,  in  said district 

of ,  this day  of ,  A.  D.  19 .  . . 


[Official  character.^ 

87.   This   form   seems   hardly   necessary,  save  when  used  as  sug^^sted  in  the  foot-note 
to  Form  No.  49.    See  the  practice  outlined  in  Forms  Nos.  162  and  163. 
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7ona  Ho.  51. 

Order  AUowing  Account  ^  and  DUduagiBf  TnuUe. 
In  the  District  Court  of  the  IJiiited  States  for  the District  of 


IHf   THS  MaTTEB   of 


Bankrupt  . 


>.Iii  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered  that  the  same  be  allowed,  and 
that  the  said  trustee  be  discharged  of  his  trust. 


Referee  in  Bankruptcif. 

Form  Ho.  62. 
PetltioB  for  Removil  of  Tni8ta«.» 
In  the  District  Court  of  the  United  States  for  the District  of  .... 


Inf  THS  Matter  of 

Bankrupt  . 

►  In  Bankruptcj. 


To  the  Honorable , 

Judge  of  the  District  Court  of  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt, 

respectfully  represents  that  it  is  for  the  interest  of  the  estate  of  said  bankrupt 

that ,  heretofore  appointed  trustee  of  said  bankrupt's  estate,  should 

be  removed  from  his  trust,  for  the  causes  following,  to  wit :     [Here  set  forth 
the  particular  cause  or  causes  for  which  such  removal  is  requested."] 

6S.  When  the  practice  outlined  in  Forms  S9.   This  form  fits   into  General  Order* 

No8.  167  and  168  is  followed,  this  form  will  XIII  and  XVII.    Trustees  being  rarely  re- 

not  be  used.     It  is  to  the  same  effect  as  a  moved  it  is  not  important.     See  if  2(17), 

clause  in  Form  No.  164.    See  Section  Forty-  ,44  and  46. 
seven  and  the  foot-notes  to  Forms  Nos.  49 
and  50. 


1^06.  53,  54.] 


Bbmoyal  of  Tbitstbb. 
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Wherefore pray     that  notice  may  be  served  upon 

said f  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be 

fixed  by  the  court,  why  an  order  should  not  be  made  removing  him  from  said 
trust. 

Form  Ho.  53. 

Hotiee  of  Petition  for  Removal  of  Trttttee.80 

In  the  District  Court  of  the  United  States  for  the District  of  ...••• 


In  thb  Mattes  of 


►  In  Bankruptcy. 


Bankrupt  . 


At 


y  on  the day  of ^  A«  D.  19 .  •  • 


To 


Trustee  of  the  estate  of y  bankrupt: 

You  are  hereby  notified  to'  appear  before  this  court,  at ,  on  tlie 

day  of ,  A.  D.  19 . . . ,  at  ...  o'clock  . . .  m.,  to  show  cause 

(if  any  you  have)  why  you  should  not  be  removed  from  your  trust  as  trustee 

as  aforesaid,  according  to  the  prayer  of  the  petit^n  of , 

one  of  the  creditors  of  said  bankrupt,  filed  in  this  court  on  the day 

of ,  A.  D.  19. . .,  in  which  rt  is  alleged  [here  insert  the  allegation 

of  the  petitionl. 


Clerk. 


Form  So.  64. 


Order  for  Removal  of  Tni8tee.oi 

In  the  District  Court  of  the  United  States  for  the District  of 


IjSf   THE   MaTTEB    of 


►  In  Bankruptoy. 


Bankrupt 


Whereas ,  of ,  did  on  the day  of 

,  A.  D.  19. . .,  present  his  petition  to  this  court,  praying  that  for 


90.  See  foot-note  to  Form  No.  52. 

91.  See  foot-note  to  Form  No.  52. 
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the  reaBonB  therein  set  forth, ,  the  trustee  of  the  estate 

of  fiaid ....•.,  bankrupt,  might  be  remoyed: 

Now,  therefore,  upon. reading  the  said  petition  of  the  said   

and  the  evidence  submitted  therewith,  and  upon  hearing  counsel 

on  behalf  of  said  petitioner  and  counsel  for  the  trustee,  and  upon  the  evi- 
dence^Bubmitted  on  behalf  of  said  trustee. 

It  is  ordered  that  the  said be  removed  from  the  trust 

as  trustee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said 

petitioner  incidental  to  said  petition  be  paid  by  said 

trustee  lor,  out  of  the  estate  of  the  said ,  subject  to  prior 

charges]. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of , 

A.  D.  19... 


I  the  wurt.  \  Clerk. 

Fbriii  Ho.  55. 

Order  for  Choice  of  New  TnaUeM^ 

In  the  District  Court  of  the  United  States  for  the District  of  . . . . 


In  th£  Mattsr  of 


>'Iii  Bankruptcy. 


Bankrupt  . 


At ,  on  the day  of ,  A.  D.  19 . . . 

Whereas  by  reason  of  the  removal  [or  the  death  or  resignation]  of 

,  heretofore  appointed  trustee  of  the  estate  of  said  bankrupt,  a 

vacancy  exists  in  the  ofiSce  of  said  trustee, 

It  is  ordered  that  a  meeting  of  the  creditors  of  said  bankrupt  be  held  at 

,  in   ,  in  said  district,  on  the   day  of , 

A.  D.  19 ... ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the 
time,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  the  mail  at  least  ten  days  before  that  day. 


Referee  in  Bankruptcy. 

92.  See  foot-note  to  Form  No.  62. 
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Form  No.  66. 

Certificate  by  Referee  to  Jiidge.88 
In  the  District  Court  of  the  United  States  for  the District  of  • 


In  thb  Matteb  of 


^In  Bankruptcy. 


Bankrupt  . 


I, ,  one  of  the  referees  of  said  court  in  bankruptcy, 

do  hereby  certify  that  in  the  course  of  the  proceedings  in  said  caxme  before 
me  the  following  question  arose  pertinent  to  the  said  proceedings:  IHere 
state  the  qtiestion,  a  summary  of  the  evidence  relating  thereto,  and  the  finding 
and  order  of  the  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  thereon. 

Dated  at ,  the day  of ,  A.  D.  19 . . . 


Referee  in  Bankruptcy. 

Form  Ho.  57. 
Bankrupt's  Petition  lor  Diacharge.M 


In  thb  Matteb  of 


>*In  Bankruptcj. 


Bankrupt  . 


To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States 

for  the  District  of : 

,  of ,  in  the  county  of and  State  of 

,  in  said  district,  respectfully  represents  that  on  the day  of 

08.  This  form  is  hardly  sufficient  for  the  reviews,  see  Forma  Nos.  07,  104,  100,  14S, 
practice  under  the  present  law.  Now  the  158,  166,  169,  ia  ''"Supplementary  Forms,'' 
referee  rarely  certifies  questions  to  the  post.  See  also  §|  2(10),*39-a(5)  and  Gen- 
judge  for  decision.  It  suggests,  however,  eral  Order  XXVII.  On  reviews,  consult 
the  certificate  on  review.  For  certificates  Section  Thirty-nine,  ante, 
for  referees  in  various  matters,  including  M.    This  form  and  the  "Order  of  Notice 


X 
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^  last  past,  he  was  dulj  adjudged  bankrupt  under  the  acts  of 

Congress  relating  to  bankruptcy ;  that  he  has  duly  surrendered  all  his  property 
and  rights  of  property,  and  has  fully  complied  with  all  the  requirements 
of  said  acts  and  of  the  orders  of  the  court  touching  his  bankrupety. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable  against  his  estate  under  said  bankrupt  acts, 
except  such  debts  as  are  excepted  by  law  from  such  discharge. 

Dated  this day  of ,  A.  D.  19 . . . 


BankrupL 
Order  of  Notice  Thereon. 

District  of ,  as. : 

On  this day  of  .  : .  .  .  . .  .,  A.  D.  19.  . .,  on  reading  the  foregoing 

petition,  it  is —  .... 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  sapie  on  the 

day  of ,  A.  D.  19 .... .,  before  said  court,  at  -i  •'.-...*.  ^  in  said 

district,  at   . . .   o'clock  in  the   noon ;  and  that  notic^  thereof  be 

published  in ,  a  newspaper  printed  in  said  district,  and 

that  all  known  creditors  and  other  persons  in  interest  may  appear  at  the  said 
time  and  place  and  show  cause,  if  any  they  have,' why  the  prayer  of  the  said 
petitioner  should  not  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the  ......  day  of , 

A.  D.  19... 

{Seal  of    )  » 

the  court  I  Clerk. 

hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the. on  the  following days,  viz. : 

On  the .*  day  of and  on  the day  of ,  in 

tEe  year  19.  . . 


District  of 


Therein  "  foUowing  it  has  caused  much  con-  eight,  ante.    See  also  suggested  "  Order  to 

fuBion.     The  petition   itself  is  within  the  Show  Cause/'  being  Form  No.   126.     For 

law   (see  also  General  Order  XXXI),  and  other  forms  in  discharge  prooeedings,  see 

if  Terified  by  the  bankrupt  may  be  used.  Forms  Nos.   105,   106,   107,   108^   109,   110, 

But  the  order,  at  least  in  so  far  as  it  re-  111,     112     and     113     in     *' Supplementary 

quires  the  clerk  to  send  to  the  creditors  Forms,"  p6st.    Consult  also  ||  17,  38-a  (4)J 

copies   of   the    petition,    is   clearly   wronf^.  and  58-a  (2)-b. 
See,  generally,  Sections  Fourteen  and  Fif^- 


Nos.  68,  69.]  DLSCHAKote  op  Bankrupt.  1291 

.      .  •••••«•<  •■•■•••■•      JwV    •     a     • 

Peraonally  appeared ,  and  made  oath  that  the  fore- 
going statement  by  him  subscribed  is  trjxe. 

Before  me,  , 

lOfficial  character.] 

I  hereby  certify  that  I  have  on  this  , day  of ,  A.  D.  19 . . ., 

sent  by  mail  copies  of  the  above  order,  as  therein  directed. 


Clerk. 
Form  No.  58. 
Specification  of  Giomids  of  Opposition  to  Bankznpt's  I>i8Cluurge.w 

In  the  District  Court  of  thse  United  States  for  the  ......  District  of  .... 


In  the  Matteb  of 


Bankrupt  . 


In  Bankruptcy* 


,  of ,  in  the  county  of and  State 

of ,  a  party  interested  in  the  estate  of  said , 

bankrupt,  do  hereby  oppose  the  granting  to  him  of  a  discharge  from  his 
debts,  and  for  the  grounds  of  such  opposition  do  file  the  following  specifica- 
tion:    {Here  specify  the  grounds  of  opposition.] 


Creditor. 

Form  No.  59. 
Discharge  of  Bankrupt.^ 

District  Court  of  the  United  States, 

District  of 

Whereas, of in  said  district,  has  been  duly 

adjudged  a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy,  and 
appears  to  have  conformed  to  all  the  requirements  of  law  in  that  behalf,  it 

90.  This  form  should  have  a  verification.  96.  This  differs  from  the  discharge  certift- 

See,  for  another  form,  Form  No.  Ill,  post.  cate  under  the  law  of  1867.     The  use  of 

For  grounds  of  objection  to  discharge  and  this  form  is  universal.     For  effect,  consult 

the  practice,  consult  Section  Fourteen,  ante.  Section  Fourteen,  0M6L 
See  also  General  Order  XXXII. 
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is  therefore  ordered  by  this  court  that  said be  discharged 

from  all  debts  and  claims  which  are  made  provable  by  said  acts  against  his 

estate,  and  which  existed  on  the day  of ,  A.  D.  19 . . . ,  on 

which  day  the  petition  for  adjudication  was  filed him ;  excepting 

such  debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness  the  Honorable ,  judge  of  said  district  court, 

^and  the  seal  thereof  this day  of ,  A.  D.  19 . . . 


(    Seal  of    ) 
\th%  court,  j 


OlerJc. 


Pom  Ho.  00. 


PetitioB  for  Meeting  to  Consider  Conipoeition.Mr 
District  Court  of  the  United  States  for  the District  of. 


In  thb  Matter  of 


»-  In  Bankruptcy. 


Bankrupt  . 


To  the  Honorable  . , . .  ^ ,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of :  * 

The  above-named  bankrupt    respectfully  represent    that  a  composition  of 

per  cent  upon  all  unsecured  debts,  not  entitled  to  a  priority 

in  satisfaction  of debts  has  been  proposed  by to 

creditors,  as  provided  by  the  acts  of  Congress  relating  to  bankruptcy, 

and verily  believe  that  the  said  composition  will  be  accepted  by  a 

majority  in  number  and  in  value  of   creditors  whose  claims  are 

allowed. 

Wherefore,    he    pray    that  a  meeting  of creditors  may  be  duly 

called  to  act  upon  said  proposal  for  a  composition,  according  to  the  provisions 
of  said  acts  and  the  rules  of  court. 


Bankrupt 

97,  This  form  is  never  used,  as  offer  and  acoeptanoes  are  fileu  and  application  made 
at  once  to  confirm.     See  Section   Twelve,  imte. 


No.  61.] 


CONVIBMATION    OF    COMPOSITION. 
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AppUcation  for  Conflmutioa  of  Compo8itioii.M 


In  the  District  Court  of  the  United  States  for  liie District  of 


In  the  Mattsr  of 


►  In  Bankruptcy. 


Bankrupt  ^ . 


To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 

At ,  in  said  district,  on  the day  of ,  A.  D,  19 .  . . , 

now  comes ,  the  above-named  bankrupt,  and  i^espectf uUy 

represents  to  the  court  that,  after  he  had  been  examined  in  open  court  \_or 
at  a  meeting  of  his  creditors]  and  had  filed  in  court  a  sdiedule  of  his  property 
and  a  list  of  his  creditors,  as  required  by  law,  he  offered  terms  of  composition 
to  his  creditors,  which  terms  have  been  accepted  in  writing  by  a  majority 
in  number  of  all  creditors  whose  claims  have  been  alljowed,  which  numbei 
represents  a  majority  in  amount  of  such  claims;  that  the  consideration  to 
be  paid  by  the  bankrupt  to  his  creditors,  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amounting  in  all  to 

the  sum  of dollars,  has  been  deposited,  subject  to  the  order  of  the 

judge,  in  the National  Bank,  of ,  a  designated  depository 

of  money  in  bankruptcy  cases. 

Wherefore  the  said respectfully  asks  that  the  said 

composition  may  be  confirmed  by  the  court. 


Bankrupt, 


98.  This  form,  when  verified  by  the  bank- 
rupt, is  sufficient  to  bring  a  proposed  com- 
position before  the  court.  Consult  Section 
Twelve,  generally.     See   ali«   Forma  Nob. 


94,  95,  96,  97,  98,  99,  100,  101,  102  and 
103  for  a  complete  practice  on  composition. 
See    also    i    58-a(2)    and    General    Order 

xxxn. 
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Potm  Ha. 


Order  Confirming  Compo«itioii.» 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt 


^In  Bankniptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  the 
bankrupt  having  been  filed  in  court,  and  it  appearing  that  the  composition 
has  been  accepted  by  a  majority  in  number  of  creditors  whose  claims  have 
been  allowed  and  of  such  allowed  claims;  and  the  consideration  and  the 
money  required  by  law  to  be  deposited,  having  been  deposited  as  ordered,  in 
such  place  as  was  designated  by  the  judge  of  said  court,  and  subj^ect  to  his 
order ;  and  it  also  appearing  that  it  is  for  the  best  interest  of  the  creditors ; 
and  that  the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge,  and  that 
the  offer  and  its  acceptance  are  in  good  faith  and  have  not  been  made  or 
procured  by  any  means,  promises,  or  acts  contrary  to  the  acts  of  Congress 
relating  to  bankruptcy:  It  is  therefore  hereby  ordeted  that  the  said  compo- 
sition be,  and  it  hereby  is,  confirmed. 

Witness  the  Honorable ,  judge  of  said  court,  and  the 

seal  thereof,  this day  of ,  A.  D.  19 . . . 


f    Seal  of    ) 
I  the  court,  j 


Clerk. 


99.  For  another  form  adapted  to  a  refusal  to  confirm,  and  containing  also  directions 
for  distribution.     See  Form  No.   103,  post.  Consult  Section  Twelve,  generally. 
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■• 


Font  Ho.  63. 

Order  of  Distribation  on  CompositioiLioo 

TJinTED  States  of  Amebioa  : 
In  the  District  Court  of  the  United  States  for  the District  of  •  •  o^ia: 


In  thb  Matteb  of 


►  In  Bankrupt^. 


Bankrupt  . 


The  composition  offered  by  the  above-named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of  said  court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the  deposit  shall  be  made  by  the  clerk  of  the 
court  as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have  priority; 
2d,  to  pay  the  costs  of  proceedings ;  3d,  to  pay,  according  to  the  terms  of  the 
composition,  the  several  claims  of  general  creditors  which  have  been  allowed, 
and  appear  upon  a  list  of  allowed  claims,  on  the  files  in  this  case  which 
list  is  made  a  part  of  this  order. 

Witness  the  Honorable ,  judge  of  said  court^  and  the 

seal  thereof,  this day  of ,  A.  D.  19 .  •  • 


r    Seal  of    I 
I  the  court  i 


CUrk. 


100.  It  is  thought  this  order  should  be  combined  with  that  confirming  the  compo- 
sition.   See  foot-note  to  Form  No.  62,  and  compare  Form  No.  103,  p09t. 


SUPPLEMENTARY  FORMS. 


PREFATORY  NOTE. 

These  forms  are  in  no  sense  official.  Many  of  them  are  based  upon  the 
practical  experience  of  referees  and  practitioners.  Some  of  them  are  taken 
from  Hagar  and  Alexander's  Bankruptcy  Forms  (2d  ed.).  No  effort  has 
been  made  to  supply  forms  for  every  contingency  that  may  arise  in  a  bank- 
ruptcy proceeding;  but  simply  to  afford  the  profession  hints  as  to  the  more 
common  steps  and,  largely,  where  no  forms  are  now  available. 

The  supplementary  forms  are  later  indexed  in  with  the  official  forms  and 
the  general  ordera.  For  convenience  of  reference,  a  list,  arranged  by  the 
sections  of  the  statute  to  which  they  are  peculiarly  appropriate,  is  also  given. 

It  is  suggested  that  reference  be  made  to  Hagar  and  Alexander's  Bank- 
ruptcy Forms  (2d  ed.),  where  forms  for  every  step  in  bankruptcy  proceed- 
ings will  be  found.  This  work  will  be  found  of  great  value  in  ascertaining 
the  correct  practice  in  all  the  various  bankruptcy  proceedings  which  have 
been  discussed  in  the  text  of  Collier  on  Bankruptcy. 
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SCHEDULE  OF  FORMS. 


SECTION  TWO. 

Form  No.  64. —  Petition  for  Appointment  of  Receiver  before  Adjudication. 
No.  65. —  Order  Appointing  Receiver  before  Adjudication. 

No.  66. —  Petition  for  Appointment  of  Receiver  after  Adjudication  and  Reference. 
No.  67. —  Order  Appointing  Receiver  after  Adjudication  and  Reference. 
No.  68. —  Petition  by  Receiver  to  Continue  Business  of  Bankrupt, 
No.  69. —  Order  Authorizing  Receiver  to  Continue  Business  of  Bankrupt. 
No.  70. —  Order  that  Receiver  Complete  Contracts. 
No.  71. —  Report  of  Receiver. 
No.  71a. —  Receiver's  Account  and  Oath  to  Same. 
No.  71b. —  Report  of  Special  Master  on  Receiver's  Accounts. 
No.  71c. —  Notice  of  Motiopi  to  Conftrm  Report  of  Special  Master  oh  Receiver's 

Account. 
No.  72. —  Order  Confirming  Report  of  Special  Master  on  Receivers'  Acoountii. 
No.  73. —  Petition  for  Injunction  other  than  agfliinst  Suits. 
No.  74.-'— Referee's  Stay  and  Show  Cause  other  than  against  Suits. 
No.  75. —  Referee's  Order  that  Writ  of  Injunction  Issue. 
No.  76.—  Order  that  Writ  of  Injunction  Issue,  after  Referee's  Stay  and  Show  Cause. 

SECTION   SIX. 

No.  77.—  Order  Determining  Exemptions  when  no  Trustee  Appointed. 
No.  78. —  Exceptions  to  Trustee's  Report  Setting  off  Exemptions. 
«  No.  79. —  Order  Determining  Exemptions  after  Trustee's  Report. 

No.  80.—  Petition  by  Bankrupt  for  Review  of  Referee's  Order  on  Exemptions. 

SECTION   SEVEN. 

No.  81. —  Petition  for  Order  Amending  Schedules. 

No.  82. —  Order  to  Show  Cause  <on  Amendment  of  Schedules. 

No.  83.— Order  Amending  Schedules. 

No.  84. —  Affidavit  to  Schedule  of  Creditors,  when  Bankrupt  Cannot  be  Found. 

No.  85. —  Petition  that  Bankrupt  Turn  Over  Concealed  Assets. 

No.  86. —  Order  that  Bankrupt  Turn  Over  Concealed  Assets.* 

SECTION  NINE. 

No.  87. —  Petition  for  Order  of  Protection. 
No.  88. —  Order  of  Protection. 

SECTION   ELEVEN. 

No.  89. —  Petition  for  Stay  of  Pending  Suit 

No.  90. —  Referee's  Stay  and  Show  Cause  on  Pending  Suit. 

No.  91. —  Stipulation  that  Show  Cause  be  Heard  by  Referee. 

No.  92. —  Decision    and    Report   of    Referee   on    Application   for   Stay   Stipulated 

before  Him. 
No.  93. —  Order  that  Writ  of  Injunction  Issue. 

SECTION  TWELVE. 

No.  94. —  Offer  of  Composition. 

No.  95. —  Notice  to  Creditors. 

No.  96. —  Acceptance  of  Composition. 

No.  97. —  Referee's  Certificate  in  Composition. 

No.  98. —  Order  to  Show  Cause  in  Composition. 

No.  99. —  Appearance  of  Objecting  Creditor  in  Composition. 

No.  100.— Specification  of  Objection  in  Composition. 
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FoBH  No.  101. —  Order  of  Reference  to  Special  Master  in  Composition. 
No.  102. —  Report  of  Special  Master  in  Composition. 
No.  103. —  Order  Confirming   (or  Refusing  to- Coofiim)    Composition. 
No.  104. —  Petition  to  Set  Aside  Composition. 
No.  104a. —  Order  Setting  Aside  a  Composition. 

SECTION   FOURTEEN. 

•  Petition  for  Extension  of  Time  to  Apply  for  Discharge. 
•Referee's  Certificate  on  Application  for  Extension  of  Time. 
•Order  Extending  Time  to  Apply  for  Discharge. 
•Order  to  Show  Cause  on  Application  for  Discharge. 
-Referee's  Certificate  of  Conformity  on  Discharge. 
-Appearance  by  Objecting  Creditor  on  Disdiarge. 
•Specification  of  Objection  to  Discharge. 
-Exceptions  to  Specifications. 

•  Order  of  Reference  to  Special  Master  on  Discharge. 
Notice  of  Hearing  before  Special  Master. 
•Report  of  Special  Master  on  Discharge. 
-Order  Denying  Discharge,  after  Reference  to  Special  Master. 

SECTION  EIGHTEEN. 

-Voluntary  Petition  of  Partnership,  all  Partners  not  Joining. 
-Involuntary  Petition  by  Three  Creditors. 
-  Involuntary  Petition  by  One  Creditor  Against  a  Partnership. 
Petition  for  Service  by  Publication. 
-Order  Directing  Service  by  Publication. 
-General  Appearance  in  Involuntary  Case. 
-Appearance  by  Intervening  Creditor. 
-Petition  to  Intervene. 
-Order  Allowing  Intervention. 

-Application  for  Jury  Trial  in  Involuntary  Case.  ' 

-General  Answer  in  Involuntary  Case. 
•Answer  Alleging  More  than  Twelve  Creditors. 
-Demurrer  to  Petition. 
-Notice  of  Argument  of  Demurrer. 

-Order  of  Reference  to  Special  Master  in  Involuntary  Cases. 
-Notice  of  Hearing  Before  Special  Master. 
•Notice  of  Trial  in  Involuntary  Proceeding. 
-Report  of  Special  Master  in  Involuntary  Case. 
-Exceptions  to  Report  of  Special  Master  in  Involuntary  Case. 
-Order  upon  Report  of  Special  Master  Dismissing  Petition. 
-Petition  of  Petitioning  Creditors  for  Dismissal  in  Involuntary  Case. 
-Order  to  Show  Cause  on  Petition  for  Dismissal  in  Involuntary  Case. 
•Order  of  Dismissal  on  Petition  of  Petitioning  Creditors  and  after  Notice 

in  Involuntary  Case. 
-Order  of  Adjudication  and  Reference, 
r  Order  Denying  Adjudication. 
-Petition  to  Vacate  Adjudication. 
-Notice  of  Motion  to  Vacate  Adjudication. 

SECTION   NINETEEN. 
No.  144. —  Demand  for  Jury  Trial. 

SECTION  TWENTY-TWO. 
No.  145. —  Referee's  Certificate  of  Disqualification. 

SECTIONS  TWENTY-FOUR  AND  TWENTY-FIVE. 

No.  146. —  Petition  to  Revise  in  Matter  of  Law. 

No.  147.— Order  of  District  Court  Allowing  Petition  for  Revision  in  Matter  of 

Law. 
No.  148. —  Notice  to  Respondent  on  Revision. 


No. 

105.- 

No. 

106.- 

No. 

107.. 

No. 

108.- 

No. 

109.' 

No. 

110.- 

No. 

111.- 

No. 

112.. 

No. 

113.. 

No. 

114.- 

No. 

115.- 

No. 

116.- 

No. 

117.. 

No. 

118.. 

No. 

119.. 

No. 

120.- 

No. 

121.- 

No. 

122.. 

No. 

123. 

No. 

124.. 

No. 

125. 

No. 

126. 

No. 

127. 

No. 

128.. 

No. 

129.' 

No. 

130.- 

No. 

131.. 

No. 

132. 

No. 

133.- 

No. 

134. 

No. 

135.. 

No. 

136. 

No. 

137.- 

No. 

138.. 

No. 

139.- 

No. 

140. 

No. 

141.. 

No. 

142. 

No. 

143. 
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FoEM  No.  149. —  Order  of  Circuit  Court  of  Appeals  on  Revision. 
No.  150. —  Citation  on  Appeal. 

No.  151. —  Notice  of  Motion  for  Stay  Pending  Review. 

No.  152. —  Order  Staying  Proceedings  Pending  Petition  for  Review  under  §  24-b. 
No:  153. —  Petition  for  Writ  of  Error  from  Supreme  Court  to  a  Circuit  Court  of 

Appeals. 
No.  154. —  Writ  of  Error  from  Supreme  Court  to  Circuit  Court  of  Appeals. 

SECTION  TWENTY-SEVEN. 

No.  155. —  Petition  for  Meeting  of  Creditors  to  Consider  Proposed  Compromise. 
No.  156. —  Noti6e  to  Creditors  of  Special  Meeting. 
No.  157. —  Order  Authorizing  Compromise. 

SECTION    THIRTY-NINE. 

No.  158. —  Petition  for  Review  of  Referee's  Order. 
No.  159. —  Referee's  Certificate  on  Review. 

SECTION  FORTY-FOUR. 
No.  160. —  Order  Approving  Appointment  of  Trustee. 

SECTION  FORTY-SEVEN. 

No.  161.— Trustee's  First  Report. 

No.  162. —  Order  Declaring  and  Ordering  First  Dividend  Paid. 

No.  163. —  Trustee's  Final  Report  and  Account. 

No.  164. —  Final  Order  of  Distribution. 

No.  165. —  Tru8tee'»  Combined  Dividend  Check  and  Receipt. 

SECTION  FORTY-EIGHT. 
No.  166. —  Referee's  Certificate  of  Fees  Payable. 

SECTION  FIFTY. 

No.  167. —  Bond  of  Trustee,  with  Justification  of  Sureties. 
No.  168. —  Order  Approving  Trustee's  Bond. 

SECTION  FIFTYONE. 
No.  169. —  Certificate  of  Referee  as  to  Falsity  of  Pauper  Affidavit. 

SECTION  FIFTY-SEVEN. 

No.  170. —  Special  Clauses  for  Proofs  of  Debt  (to  Conform  to  General  Order  XXI) 

No.  171. —  Petition -for  Reconsideration  and  Rejection  of  Claim. 

No.  172. —  Notice  of  Petition  for  Reconsideration  and  Rejection  of  Claim. 

No.  173. —  Proof  of  Secured  Debt. 

No.  174. —  Order  Expunging  or  Reducing  Proof  of  Debt. 

No.  175. —  Order  Allowing  Claim. 

SECTION  FIFTY-EIGHT. 

No.  176. —  Notice  of  Final  Meeting. 

No.  177. —  Special  Clauses  for  Notices  to  Creditors. 

No.  178. —  Combined  Notice  to  Creditors. 

No.  179.— Affidavit  of  Publication  of  Notice. 

No.  180.-—  Affidavit  of  Mailing  of  Notice. 

SECTION  SIXTY-TWO. 
No.  181. —  Order  Appointing  Attorney  for  Trustee. 
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Supplementary  Forms. 


Fosic  No.  182.- 
No.  183.- 
No.  184.- 
No.  185.- 
.  No.  186.- 
No.  187.- 
No.  188.- 
No.  189.- 
No.  190.- 
No.  191.- 
No.  192.- 
No.  193.- 
No.  194.- 
No.  195.- 
No.  196.- 
No.  197.- 
No.  198.- 


SECTION  SEVENTY, 

■  Petition  for  Instruction  as  \q  Burdensome  Properly. 
-Order  on  Petition  as  to  Burdensome  Property. 
-Order  Allowing  Trustee  to  Continue  Business. 
-Petition  for  Leave  by  Trustee  to  Sue. 

Order  Authorizing  Trustee  to  Sue. 
■Demand  in  Reclamation. 

Petition  to  Reclaim. 
•Answer  in  Reclamation. 

Petition  for  Sale  under  General  Order  XVIII (2). 
•Order  for  Sale  under  General  Order  XVIII(2). 

Petition  to  Confirm  Sale. 

Order  Confirming  Sale  after  Notice  to  Creditors. 

•  Petition  for  Private  Sale  by  Trustee. 

•  Order  for  Private  Sale  by  Trustee. 

•  Petition  for  Sale  Free  and  Clear  of  Liens. 

Notice  of  Motion  for  Sale  Free  and  Clear  of  Liens. 
Order  Directing  Sale  Free  and  Clear  of  Liens. 


SUPPLEMENTARY  FORMS. 


>: 


Form  No.  64. 


Petition  for  Appointment  of  Receiver  Before  Adjn^cation.1 
In  the  District  Couft  of , the  United  States  for  the District  of 


« •  • 


In*  the  Matter  of 


1 


I 


Bankrupt .. 


In  Bankruptcy  Xo.  . . . 


To  the  Hon District  Judge : 

Your  petitioners  respectfully  show: 

That  their  petition  for  the  adjudication  of ,  of  the 

of ,  in  said  district,  to  be  a  bankrupt  was  filed  herein 

on  the  ......  day  of ,  19 . . . ;  that  such  proceeding  is  still  pending, 

and  will  not  be  determined  for  some  time. 

That,  as  your  petitioners  are  informed  and  believe,  the  estate  of  said 
bankrupt  consists  of  and  is  worth  Substantially  as  follows  :^ 

That  it  is  absolutely  necessary  for  the  preservation  of  said  estate  that  a 

receiver  be  appointed  to  take  charge  of  the  same* , 

for  the  following  reasons  :* 


1.  S^,  generally.  Section  Two,  ante.  And 
compare  §S  S-e  and  S9  with  Fomii  Nos. 
8,  9,  and  10. 

2.  Here  recite  the  property,  under  the 
two  general  heads  of  real  and  personal,  in 
sufficient  detail,  showing  in  whose  posses- 
sion it  is  and  whetlier  there  are  any  adverse 
claimants. 

8.  Or  a  specified  part  of  it,  stating  it. 

4.  Here  state  the  reasons,  as,  for  in- 
stance, ( 1 )  that  "  the  bankrupt  has  ab- 
sconded and  abandoned  the  same;"  or  (2) 
that  "  the  bankrupt  is  selling  the  same  at 


prices    much    less   than    such    property    is 

worth,  to  wit ,  or  has  threatened  or 

is  liable  so  to  do;"  or  (3)  that  "the  bank- 
rupt is  neglecting  such  property  and  the 
same  is  deteriorating  or  liable  so  to  do." 
The  petition  should  state  that  the  appoint- 
ment of  a  receiver  is  absolutely  necessary 
for  the  preservation  of  the  estate.  In  re 
Oakland  Lumber  Co.  (C.  C.  A.  2d  Cir.), 
23  Am*  B.  R.  181,  174  Fed.  634;  In  re 
Rosenthal  (D.  C,  N.  J.),  16  Am.  B.  R.  448, 
144  Fed.  548. 
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That  your  petitioners  file  herewith  the  bond  of ,  in 

$ ,  as  required  by  §  3-e  of  the  bankruptcy  act  of  1898.*^ 

That^  it  will  be  for  the  best  interests  of  said  bankrupt  and  his  creditors 

that  his  business,  located  at  Xo street,  in  the ^ . .  of 

,  in  said  district,  be  continued  until  the  hearing  and  decision  on  the 

petition  for  adjudication  herein,  for  the  following  reasons : 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioners  pray  that ,  o^ , 

in  said  district,  be  appointed  receiver  herein,  with  power  to  take  charge  of 
and  hold  said  estate^  and  to  coutinue  said  business,  and  for  such  other 
order  as  shall  be  just  and  lawful. 

Dated, , , , ,  19. . . 


f 

9 


Petitioners^ 


State  of  . . , 
Coimty  of 
City  of 


>ss.: 


I  (We), ,  the  petitioner  . .  mentioned  and  described 

in  the  foregoing  petition,  do  hereby  (severally)  make  solemn  oath  that  the 
statements  of  fact  therein  contained  are  true,  according  to  the  best  of  my 
(our)  knowledge,  information,  and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . . . 


0.  For  bond,  see  Form  No.  9,  changing  re-  7.  Or  a  specified  part  of  it,  stating  it. 

citals  to  fit  this  kind  of  an  application  and  8.  This  application  can  be  made  by  one 

the  condition  clause  to  fit  |  3-e.  petitioner  only.    If  made  by  attorney,  show 

6.  Omit  this  paragraph  if  the  receiver  is  in  affidavit  of  verification  why  petition  was 

to  be  a  custodian  only.  not  made  by  the  creditors. 
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Form  Ho.  65. 
Order  Appointing  Receiver  Before  Adjiidicatiott.0 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


^  In  Bankruptcy  Ka  .  •  • 


Whereas,  a  petition  for  adjudication  of  bankruptcy  was,  on  the 

day  of ,  19 . . . ,  filed  against ,  of  the 

of ,  in  said  district,  and  said  petition  is  still  pending,  and  whereas 

it  satisfactorily  appears  that  it  is  absolutely  necessary  for  the  preservation 
of  the  estate  of  said  bankrupt  that  a  receiver  be  appointed  to  take  charge  of 
and  to  hold  such  estate,  and  that  he  continue  the  business  of  said  bankrupt, 
and  a  bond^®  having  been  filed,  as  provided  in  §  3-e  of  the  bankruptcy  act  of 

1898 ;  now,  on  motion  of ,  Esq.,  attorney  for  the 

petitioner. 

It  is  ordered: 

That  said  bond  be  and  the  same  hereby  is  approved,  both  as  to  its  form, 
sufficiency,  and  manner  of  execution. 

That ,  of ,  in  said  district,  be,  and  he  hereby 

is,  appointed  receiver  of  the  estate  of  said  bankrupt^^  on  filing  an  additional 

bond  as  receiver  in  the  sum  of  $ ,  with  sufficient  sureties,  to  be 

approved  by  this  court,  and  that  thereupon  such  receiver  take  charge  of  and 
hold  such  estate  until  further  order. 

That"  said  receiver  continue  the  business  of  such  bankrupt,  at  No.   . . 

street,  in  the of ,  in  said  district,  until  further 

order.^ 

It  is  further  ordered  that,  should be  adjudicated  a 

bankrupt,  said  receiver  continue  as  such,  with  the  powers  herein  con- 
ferred, until  the  appointment  and  qualification  of  a  trustee  of  said  bankrupt. 

9.  This  order  ifollows  Form-  No.  64.     See  11.  Or  a  specified  part  of  it,  stating  it. 
foot-notes  to  same.  IS.  Omit  this  paragraph,  if  the  receiver 

10.  The  order  should  require  the  bond  of       is  to  be  custodian  only. 

the  petitioning  creditors  be  filed  before  the  13.  Here  add  any  limitations  as,  for  in- 

receiver  takes  possession  of  the  property.  stance,  concerning  the  borrowing  of  money. 

Matter  of  Haff  (C.  0.  A.,  2d  Cir.),  13  Am.  the  buying  of  new  goods,  etc 
B.  R.  354,  135  Fed.  472,  68  C.  C.  A.  340. 
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'•■  f  ^-^^—11       I  I  III  I  N^'  I  ■  I  !■  I     ■     ■     II  l»    ■  ,- 

Witness  the  Honorable ,  judge  of  the  said  court^  and 

the  seal  thereof ^  at  the  city  of ,  in  said  district,  on  the daj 

of ,19... 

{    Steal  of    )  > 

I  ^^  '^''^^  S  Clerk. 

Form  Ho.  68. 

* 

Petition  for  Appointment  of  Receiver  After  Adjudication  and  Referenoe.M 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattsb  of 


Bankrupt  . 


^  In  Bankruptcy  No.  • . . 


To ,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  your  petitioner  was  adjudicated  a  bankrupt  herein  on  the day 

of ,  19 . .  . ,  and  on  the  same  day  this  proceeding  was  duly  referred. 

That  your  petitioner's  estate  consists  of  and  is  worth  substantially  as 
follows:^ 

That  it  is  absolutely  necessary  for  the  preservation  of  said  estate  that 
a  receiver  be  appointed  to  take  charge  of  the  same,  for  the  following 
reasons  :^^ 

That  *''  it  will  be  for  the  best  interests  of  your  petitioner's  creditors  that 
his  business,  located  as  above  stated,  be  continued  until  a  trustee  ican  be 
appointed  and  qualify,  for  the  following  reasons : 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore  your  petitioner  prays  that  a  receiver  may  be  appointed  herein, 

14.  This  form  is  chiefly  valuahle  in  volun-  16.  Here  state  the  reasons,  as,  for  in- 
tary  cases  to  protect  assets  until  a  trustee  stance,   ( 1 )   that  "  a  portion  of  said  estate 

can  be  appointed.   It  can,  of  course,  be  made      jg  perishable,  to  wit  . . ,  and  should  be 

by  a  creditor  as  well  as  the  bankrupt    See,  ^\^   at  once;"  or    (2)    that  "such   prop- 
generally,  Section  Two,  ante,  ^^y   jg  without  protection   from   theft  or 

15.  Here  recite  the  property  under  the       ^,^g  elements,  and  not  insured." 

two  general  heads  of  real  and  personal,  m  j^    q^j^  ^^j^  paragraph,  if  the  receiver 

sufficient  detail,  Rowing  in  whose  posses-       .^  ^  ^  custodian  only, 
sion  it  IS,  and  whether  there  are  any  ad- 
verse claimants. 


No.  66.]  Petition  foe  Receivbb  and  Reference.  1307 

with  ^^  power  to  continue  said  business^  and  for  such  other  order  as  shall 
be  just  and  lawful. 

Dated, ,  •••••.^  »•• , ,  19,., 


Petitioner, 

State  of 

County  of ,  Yss^: 

City  of 

I,   ,  the  petitioner  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements  of  fact 
therein  contained  are  true,  according  to  tne  best  of  my  knowledge,  informa- 
tion, and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19. . 


Consent  of  Creditors.i9 

We,  the  undersigned,  creditors  of  said  bankrupt,  holding  unsecured 
claims  in  the  amounts  set  opposite  our  names,  do  hereby  join  in  the  annexed 

petition,  and  do  nomiilate ,  of  the of , 

in  said  district,  for  receiver. 

Dated, , , ., ,  19. . . 


,  $ 


18.  So  also  this  clause  may  be  omitted.       See   "Practice"   on    receiverships    in   Sec- 

19.  While  not  essential  to  secure  the  con-      tion  Two,  ante, 
sent  of  creditors,  the  practice  is  advised. 
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Form  Ho.  67. 

Order  Appointins  Recehrer  Aft^  Adjadication  and  Refereiiee.30 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of , 

at ,  this day  of ,  19. . . 

Present: ,  Esq.,  Referee. 


Ik  the  Matteb  of 


►  In  Bankruptcy  No.  •  • . 


Bankrupt  . 


Application  having  been  made  for  the  appointment  of  a  receiver  herein, 
and  that  he  be  given  power  to  continue  the  business  of  the  bankrupt,  and 
creditors,  in  a  total  of  $ ,  having  joined  in  such  applica- 
tion and  nominated ,  to  be  such  receiver ;  now,  on  motion 

of ,  Esq.,  attorney  for  said 

It  is  ordered : 

That ,  of  the of ,  in  said  district, 

be,  and  he  hereby  is,  appointed  receiver  of  the  estate  of  said  bankrupt,  on 

filing  a  bond  in  the  sum  of  $ ,  with  sufficient  sureties,  to  be  approved 

by  this  court. 

That  ^^  said  receiver  continue  the  business  of  said  •  bankrupt,  at  No.  . . 
street,  in  the of ,  in  said  district. 

That  ^  said  receiver  have  power  also  to 

That  said  receiver  continue  as  such  until  the  appointment  and  qualifica- 
tion of  a  trustee  herein. 


Referee  in  Bankruptcy. 

so.  This  form  follows  Form  No.  66.    See  88.  Use  only  when  the  receiver  is  given 

foat-notes  to  same.  special  powers. 

81.  Omit  this  paragraph,  if  receiver  is  to 
be  custodian  only. 


f- 
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Form  Ho.  68. 

Petition  by  Recedver  to  Continue  Business  of  Bankrupt. 
(Hagar  and  Alexander's  Bankruptcy  Forms   [2d  Ed.],  No.  65.) 

United  States  District  Court,  for  the District  of  ... . 


•  • 


In  the  Matteb  of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To  the  District  Court  of  the  United  States,  for  the  . .  * . .  District  of : 

The  petition  of respectfully  shows : 

That  by  an  order  of  this  court,  dated ,  your  petitionei 

was  duly  appointed  temporary  receiver  herein,  and  duly  qualified  by  filing 
the  required  bond.  That  on  entering  upon  his  duties  herein  as  receiver,  your 
petitioner  has  taken  possession  of  jbhe  property,  assets  and  effects  of  the  bank; 
rupt,  consisting  of 

at street, 

That  he  has  made  a  careful  investigation  of  the  condition  of  the  bankrupt's 
business  and  finds  that  said  bankrupt  has  on  hand  a  large  number  of  unfilled 

orders,  rfrom  which  it  is  estimated  the  sum  of  $ could  be  realized 

upon  completion  of  same. 

That  there  is  also  a  large  stock  of  material  on  hand,  consisting  of 

and  largely  available  for  the  purpose  of  completing  such  orders. 

That  this  property  will  be  greatly  enhanced  in  value  by  making  it  up  into 
manufactured  goods ;  otherwise,  but  a  small  amount  will  be  realized  for  the 
creditors  in  disposing  of  the  property  in  its  present  condition. 

Your  petitioner  believes  it  to  be  to  the  best  interests  of  this  estate  that 
he  be  permitted  to  carry  on  the  business  for  a  limited  period  and  fill  these 
orders. 

(That  at  the  time  the  petition  in  bankruptcy  was  filed  against  the  said 
bankrupt,  he  was  endeavoring  to  effect  a  settlement  with  his  creditors,  and 
said  bankrupt  as  your  petitioner  is  informed,  believes  that  he  can  now  effect 
such  settlement  with  his  creditors,  if  the  business  be  continued  and  the  good 
will  preserved.) 

Wherefore,  your  petitioner  respectfully  prays  that  he  be  permitted  and 
empowered  to  continue  the  business  as  conducted  by  the  bankrupt  for  a  period 
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of days,  and  that  in  the  conduct  of  the  business^  he  be  permitted 

to  incur  such  expense  and  enter  upon  such  contracts  as  in  his  judgment  may 
seem  proper  in  the  premises. 

Dated , ,  19. . . 


Petitioner. 
IVerificcUian*] 

Ponn  Ho.  69. 

Order  Aathoiising  ReceiTer  to  Contmne  Busiiiess  of  Bankrupt. 

(Ha^ar  and  Alexander's  Bankruptcy   Forms   [2d  Ed.],  No.  66.) 

At  a  stated  term  of  the  United  States  District  Court  held  in  and  for 

the  District  of ,  at  the  Court  House  in  the  City  of , 

on  the y  day  of .,  19 . . . 

Present :  Hon • ,  District  Judge. 


In  the  Matteb  of 


Bankrupt  . 


-/  < 


On  the  annexed  petition ,  temporary  receiver  herein, 

verified  the day  of ,  19 . . . ,  and  sufficient  reason 

appearing  to  me  therefor  it  is  hereby 

Ordered  that ,  as  receiver  herein,  be  and  he  hereby  is 

permitted,  authorized  and  empowered  to  continue  and  carry  on  the  business 

as  conducted  by  the  bankrupt  herein,  for  a  period  of days, 

from  date  hereof,  and  in  the  conduct  of  said  business,  to  make  such  contracts 
and  incur  such  expense  as  in  his  discretion  may  be  necessary. 


D.J. 


No8.  70,  71.] 


Report  of  R'eceiver. 
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Form  Bfo.  70. 

Order  that  Recover  Complete  Contracts. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [Sd  Ed.],  No.  69.) 

At  a  Stated  term  of  the  District  Court  of  th6  United  States  for  the 

District  of ,  held  at  the  Court  House,  City  of 

,  on  the day  of ,  19 . . . 

Present :  Hon.  ........ ,  District  Judge, 


In  the  Matter  of 


Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of ,  temporary 

receiver  herein,  verified  the day  of ,  19 . . . ,  and  the 

annexed  consent  dated ,  19 . . . ,  and  on  motion  of , 

attorney  for  receiver,  it  is 

Ordered  that  said ,  receiver  herein,  be  and  he  hereby  is 

permitted  and  allowed  to  complete  the  orders  which  have  come  into  his  posses- 
sion and  which  are  in  the  course  of  manufacture  or  unfilled,  and  to  dispose 
of  the  same  when  completed,  in  the  regular  course  of  business,  for  cash,  and 
to  make  such  expenditures  in  relation  thereto  as  may  become  necessary. 


D.J. 


Form  No.  71. 

Report  of  Receiver. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  75.) 

United  States  District  Court,  for  the District  of  . . . 


In  the  Matter  of 


^  In  Bankruptcy  No.   . . . 


Bankrupt  . 


To  the  United  States  District  Court,  for  the District  of : 

I, ,  do  hereby  make  and  file  my  report  and  account 

as  temporary  receiver  of  the  estate  of  the  above-named  bankrupt: 
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1.  I  was  appointed  temporary  receiver. herein  on  the  ...;....   day  of 

,  19 . . . ,  and  required  to  file  a  bond  in  the  penalty  of 

($ ).  Having  been  notified  of  my  appoint- 
ment, I  obtained  a  certified  copy  of  the  order  thereof,  and  filed  my  bond  in 
the  penalty  required,  and  in  company  with  the  attorney  for  the  petitioning 

creditors,  I  visited  the  premises  of  the  alleged  bankrupt,  No 

street, I  there  met  and  interviewed , 

the  secretary  of  the  company,  and  others.  Subsequently  other  officers  of  the 
alleged  bankrupt  arrived  at  the  premises,  and  after  consultation  with  attorney, 
turned  over  the  premises  to  me.  I  placed  a  custodian  in  charge  of  the  premises 
and  took  possession  of  the  boolos,  etc.     I  found  that  the  bankrupt  was  a 

corporation,  engaged  in  the  manufacture  and  sale  of 

I  had  a  long  consultation  with  the  officers  of  the  company 

and  with  various  large  creditors,  in  regard  to  the  advisability  of  continuing 
the  business,  inasmuch  as  the  company  had  on  hand  orders  to  be  executed, 

amoimting  to  about  $ ,  and  a  large  supply  of  materiaL     I  also 

learned  that  the  company  had  been  accustomed  to  obtain  advances  upon  all 
its  invoices  and  that  almost  all  of  the  accounts  due  the  company  had  been 

assigned  for  these  advances.    That  upwards  of  $ of  book  accounts 

had  been  so  assigned  and  no  estimate  could  be  then  formed  as  to  what, 
if  any,  equity  the  alleged  bankrupt  might  have  in  said  accounts. 

I  finally  decided  that  it  would  be  of  advantage  to  the  ^estate  to  apply  for 
an  order  authorizing  me  as  receiver  to  continue  the  business  for  a  period  of 
twenty  days,  with  leave  to  apply  for  a  further  extension,  if  desirable.  1 
directed  the  custodian  to  take  an  inventory  of  all  the  property  and  sent  all 
of  the  outstanding  insurance  policies  to  the  various  companies  for  transfer 
of  interest 

2.  On ,  19 ... ,  I  obtained  an  order  allowing  me  to  con- 
tinue the  business  for  a  period  of days.    I  called  an  informal 

meeting  of  the  creditors  to  meet  at  the  bankrupt's  premises,  attended  at  the 
said  meeting  and  remained  in  consultation  with  the  attorneys  and  creditors 
for  a  considerable  period.     Also  had  consultations  with  the  attorneys  for 

the  bankrupt  company  and   ,  attorneys  for  creditors. 

I  made  a  careful  examination  of  the  stock  on  hand  and  of  the  books,  employed 
an  expert  accountant  and  obtained  a  general  idea  of  the  condition  of  the 
business.  Revised  and  reduced  the  payroll  as  much  as  possible.  I  made 
arrangements  with  a  number  of  supply  houses  to  sell  goods  on  credit  and  had 
various  interviews  with  credit  men. 

[Insert  any  additional  or  special  allegations  as  to  services,  etc.] 
On ,  19 .  . . ,  I  obtained  the  consents  of  creditors  repre- 
senting a  majority  in  amount  of  claims,  for  an  order  extending  my  time  to 
run  the  business  for  an  additional  twenty  days,  inasmuch  as  there  were  a 
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large  number  of  unfilled  ordeKB  yet  on  liand  and  an  order  was  signed  to  that 
effect.     Subsequently  I  verified  a  petition  for  the  appointment  of  appraisers 

and  for  a  sale.    On ,  19 . . . ,  an  informal  meeting  of  creditors 

was  held  on  the  bankrupt's  premises,  for  which  I  prepared  a  detailed  state- 
ment of  the  general  condition  of  the  business. 

That  in  carrying  on  the  business  of  the  bankrupt  company  it  was  necessary 
for  me  to  devote  a  large  amount  of  time  to  the  details  of  the  said  business 
and  to  visit  the  premises  of  the  bankrupt  frequently.    That  I  employed  about 

persons,  including  the  factory,  office  and  sales  departments 

and  the  weekly  payroll  averaged  $ to  $ That  at  the  time  I 

commenced  to  carry  on  the  business,  there  were  about  $ in  orders 

on  hand  and  I  subsequently  obtained  about  $ additional  orders. 

That  as  receiver  I  purchased  merchandise  and  supplies,  amounting  to  about 
$ ,  as  shown  in  Schedule  B,  hereto  annexed. 

I  manufactured,  filled  and  shipped  all  of  the  orders  above  mentioned, 
which  were  deemed  profitable  to  fill.  Annexed  hereto  is  my  verified  account 
as  receiver,  showing  receipts  and  disbursements  in  the  conduct  of  the  busi- 
ness. The  merchandise  and  plant  were  sold  at  public  auction  pursuant  to 
order  of  this  court. 

I  have  received  no  compensation  for  my  services  as  receiver  and  in  (con- 
ducting the  business  of  the  bankrupt  under  the  order  of  this  court. 

Wherefore,  I  respectfully  pray  that  my  said  account  be  passed  as  filed,  that 

suitable  allowances  be  made  to ,  my  attorneys,  and  to  the 

duly  appointed  appraisers  and  to  myself  as  receiver,  and  for  carrying  on  the 
business'of  said  bankrupt,  and  that  I  be  discharged  as  receiver  Herein. 

All  of  which  is  respectfully  submitted. 

j-^axeG   •«..,   •••■,   ..••,   •••«,  Xt7 ... 


Receiver. 
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Eona  Ho.  71a. 

Receiver's  Account  and  Oath  to  Same. 
(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  £d.).  No.  76.) 

United  States  District  Court, 

District  of : 

In  Bankruptcy. 

In  the  Mattes 

OF 


No 


Bankrupt. 
Account  of ,  Receiver. 


RECEIPTS. 

I  charge  myself  as  follows : 
19 


$ 


Total  receipts $ 


\ 


DISBURSEMENTS. 

I  credit  myself  as  follows: 
19 


$ 


Total  disbursements 


SUMMARY   STATEMENT. 

Total  receipts   $ . 

Total  disbursements 


Balance  in  hands  of  Receiver.  .     $ 
Dated ,  19 . . . 


Receiver. 
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United  States  District  Court, 

District  of : 

In  Bankruptcy. 

In  the  Mattes 

OP 


BankrupL 


No 


On  the day  of ,  19 ... ,  before  me  comes 

y  and  makes  oath  and  says  he  was  on  the   day  of 

,  19 . . . ,  appointed  receiver  of  the  estate  and  effects  of  the 

above  named  bankrupt ;  that  as  such  receiver  he  has  conducted  the  adminis- 
tration of  the  estate ;  that  the  account  hereto  annexed,  containing 

sheets  of  paper,  subscribed  by  him  is  true,  and  such  account  contains  entries 
of  every  sum  of  money  received  by  the  said  receiver  on  account  of  the  estate 
of  the  above  named  bankrupt,  and  that  the  payments  purporting  in  such 
account  to  have  been  made  by  such  receiver,  have  been  so  made  by  him,  and 
he  asks  to  be  allowed  for  such  payments  and  ezpenses  as  charged  in  said 
account 

Subscribed  and  sworn  to  before  me  at  the  City  of  . . . ; ,  in  the 

District  of ,  this day  of ,  19 . . . 

[Annex  vouchers  for  all  payments.] 

Form  Ho.  71b. 

Heport  of  Special  Master  on  Receiver's  Accotut 
(Hagftr  and  Alexander's  Bankruptcy  Forms   (2d  Ed.),  No.  80.) 

United  States  District  Court, 

for  the  ....  District  of : 

In  the  Matter 

OF 


Bankrupt, 


In  Bankruptcy  No 


To  the  Honorable, 

Judge  of  the  above  named  Court: 

I, ,  one  of  the  Referees  in  Bankruptcy,  to  whom,  as  Special 

Master,  have  been  referred  the  report  and  account  of ,  as 

receiver  herein,  together  with  the  application  of  the  said  receiver  for  an 
allowance  in  payment  of  his  services  and  disbursements  as  such;  and  also 

the  application  of    ,  for  an   allowance   in  payment   of  his 

services  and  disbursements  as  attorney  for  the  said  receiver;  and  also  the 

application  of    ,    ,  and    for  an 

allowance  for  their  services  as  appraisers  appointed  by  the  court  to  appraise 
the  estate  of  the  bankrupt  in  the  hands  of  the  said  receiver,  due  notice 
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having  been  given  to  the  creditors  herein  as  required  by  the  rule  of  this 
court,  having  been  duly  attended  by  the  parties  and  creditors  and  having 
heard  and  considered  the  allegations  and  proofs,  do  hereby  respectfully 
report  as  follows: 

I  was  duly  attended,  upon  the  hearings  herein,  by ,  the 

said  receiver  and  by ,  his  attorney,  by ,  the 

duly  appointed  trustee  in  bankruptcy  herein  and  certain  creditors.  No 
objections  were  made  or  filed  to  the  account  of  the  said  receiver. 

I  have  carefully  examined  the  said  report  and  account,  together  with  the 
vouchers  submitted  in  support  thereof,  and  find  the  same  in  all  respects 
correct  and  true,  and  recommend  that  same  be  passed  and  allowed  as  filed. 

The  petition  was  filed  herein  on  the day  of ,  19 . . 

The  bankrupt  was  adjudicated  on  the day  of ,  19. . . 

The  said  temporary  receiver  was  duly  appointed ,  19 ... ,  and 

immediately  qualified  and  took  possession  of  the  bankrupt's  property  and 
effects was  appointed  trustee  •. ,  19. . . 

The  bankrupt  was  engaged  in  business  as  a and  had 

places  of  business,  one  at   ,  and  another  at   

both  in  the  City  of The  receiver,  pursuant  to  order  of  the 

court,  sold  all  the  property  of  the  bankrupt  found  in  the  stores  mentioned  at 

public  auction.     The  gross  amount  realized  from  this  sale  was  $ 

From  this  the  auctioneer  deducted,  for  his  services  and  disbursements,  the 

sum  of  $ X  leaving  as  the  net  result  of  the  sale,  $ This  is 

all  that  the  estate  has  as  yet  recovered,  although  it  appears  that  the  receiver 
and  his  attorneys  believe  that  further  sums  may  be  recoverable. 

A  summary  account  of  the  receiver's  cash  is  as  follows :     He  has  received 

in  all  the  sum  of $ and  he  has  disbursed  in  all  the 

sum  of $ ,  leaving  a  balance  in  his  hands  of 

$ 

I  think  that  the  receiver  discharged  all  the  duties  required  of  him  as  such 

in  a  satisfactory  manner.  His  attorney  also  acted  with  diligence  in  the 
discharge  of  the  duties  required  of  him.  Much  of  the  services  diown  by  the 
receivers  attorney  consists  of  examination  of  the  bankrupt  and  others,  for 
the  purpose  of  discovering  assets  and  obtaining  evidence  upon  which  to  base 
proceedings  for  the  recovery  of  property  believed  to  have  been  wrongfully 
taken  from  the  estate.  These  services  seem  to'  have  been  rendered  with 
diligence. 

I,  therefore  respectftdly  recommend  that  the  said  receiver  make  the  follow- 
ing disposition  of  the  funds  in  his  hands: 

1.  That  he  shall  retain  in  full  compensation  by  way  of  commission  for  his 

services  as  receiver  as  aforesaid,  the  sum  of $ ,  and 

in  addition  thereto,  the  sum  of $ for  dis/bursements, 

in  all  the  siun  of $ 

2.  That  he  shall  pay  to ,  for  his  services  as  attorney  for 

the  said  receiver,  the  sum  of   $ ,  and  in  addition 

thereto  the  sum  of •. $ for  his  disbursements,  making 

in  all  the  sum  of $ 

3.  That  he  pay  to  each  of  the  appraisers  herein,  the  sum  of  $ in 

full  compensation  for  services  as  such,  making  in  all $ 

4.  That  he  shall  pay  to  the  undersigned,  Special  Master,  in  full  com- 
pensation for  his  services  and  disbursements  in  this  proceeding,  the  sum  of 
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$ f  and  that  having  made  the  aforesaid  payments^  he 

shall  pay  over  the  amount  then  reiiiaining  in  his  hands  to , 

as  trustee  in  bankruptcy  herein,  and  that  upon  making  such  payments,  the 
said be  discharged  as  such  receiver,  and  his  bond  cancelled. 

All  of  which  is  respectfully  submitted. 

Dated ,  19... 

•••• ...., 

Special  Master, 
(orEeferee). 

Form  Ho.  71c. 

Notice  of  Motion  to  Confinn  Report  of  Special  Master  on  Receiver's  Accotut. 
[Hagar  and  Alexander's  Banluiiptcj  Forms   <2d  Bd.),  No.  SI.] 

In  the  District  Court  of  the  United  States, 

for  the District  of ...,...: 

In  Bankruptcy. 


In  the  Matter 

OF 


)-     No 


Bcmkrupt 


•  • 


Sib: 

You  will  please  take  notice,  that  upon  the  receiver's  report,  account,  excep- 
tions thereto  and  all  the  proceedings  had  herein,  and  upon  the  report  of 

,  Esq.,  'Special  Master  (or  Referee),  dated  the day 

of ,  19 . . . ,  the  undersigned  will  respectfully  move  this  court 

at  a  stated  term  thereof  to  he  held  in  the  Federal  Court  House,  City  of 

* . . . ,  on  the day  of ,  19  • . . ,  at   

o'clock  . , .  •  M.,  of  Baid  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  an  order  in  all  respects  confirming  the  report  of ,  Esq., 

Special  Master  (or  Referee),  passing  and  allowing  the  receiver's  accounts 
herein,  overruling  the  exceptiotis  thereto  and  fixing  the  compensation  for 
services  of  the  receiver,  his  counsel,  the  counsel  for  the  petitioning  creditors 
and  the  appraisers,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 


Dated ,  19... 


Tours,  etc.. 


Attorneys  for  Receiver, 
Office  and  P.  O.  Address, 


St., 


To ,Esq., 

Trustee, 


1818  SUPPLEMENTABY   FoEM8»  FNo.    72. 


Poim  ISTo.  72. 


Order  Conflxninf  Report  of  (fecial  Master  on  Becehrei'a  Aooouta. 

(Hagar  and  Alexander's  Bankhiptcy  Forma  [2d.  Ed.],  No.  82.) 

At  a  Stated  term  of  the  District  Court  of  the  United  States  for  the 

District  of ,  held  at  the  Court  House,  City  of 

,  on day  of .,  19. . . 

Present:  Hon ,  District  Judge. 


Is   THE  MaTTBB   of 


►  No.  • . . 


Bankrupt  • 


•. ,  temporary  receiver  of  the  above-named  bankrupt, 

having  presented  his  account  and  vouchers  in  support  thereof,  and  having 
moved  to  confirm  his  report  and  that  allowances  be  made  to  the  said  receiver 
and  to  his  counsel  for  their  services,  and  to  the  attorneys  for  the  petitioning 
creditors,  etc.,  and  an  application  having  thereupon  been  made  to  confirm 
and  approve  the  said  account  and  make  such  allowances,  and  the  said  matters 

having  been  referred  to ,  Esq.,  as  Special  Master,  and  the 

said  Special  Master  having  filed  his  report  thereon,  dated day  of 

Now  after  hearing >Esq.,  of  counsel  for  the  receiver,  in  sup- 
port of  said  application,  and  due  deliberation  having  been  had  thereon,  upon 
reading  and  filing  the  report  of  the  said  Special  Master,  the  account  and 
report  of ,  receiver  herein,  it  is 

Ordered : — That  the  report  of ,  Esq.,  Special  Master  {or 

Beferee)  appointed  herein,  be,  and  the  same  hereby  is  in  all  respects  con- 
firmed and  approved, 

And  it  is  further  ordered : — That  the  account  of ,  temporary 

receiver  of  the  property,  assets  and  eifects  of ,  bankrupt 

above  named,  be,  and  the  same  hereby  is  in  all  things  allowed,  approved  and 
confirmed. 

And  it  is  further  ordered : — That ,  temporary  receiver  herein, 

be,  and  he  hereby  is,  allowed  for  his  services  the  sum  of  $ 

and  that  the  disbursements  expended  by  him  in  the  safe 

administration  and  preservation  of  the  estate  and  heretofore  deducted  by 
him,  be  and  the  same  hereby  are  allowed. 
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And  it  is  further  ordered : — That -•••.,  temporary  receiver  herein, 

pay  to the  sum  of  $ ; .  as  and  for  an  allowance  to 

them  as  attorneys  for  the  receiver  herein  and  the  further  sum  of  $ 

disbursements  incurred  and  expended  on  behalf  of  the  receiver  in  the  safe 
administration  and  preservation  of  the  estate  herein,  and  amou^nting  in  the 
aggregate  to  the  sum  of  $ 

And  it  is  further  ordered:  —  That ,  temporary  receiver  herein, 

pay  to I ,   •  •  •  •  J  and   ,  the 

sum  of  $ each  for  services  rendered  by  them  as  appraisers  herein. 

And  it  is  further  ordered :  —  That ,  temporary  receiver  herein, 

pay  to ,  Esq.,  the  Special  Master  herein,  the  sum  of 

$ for  his  services  and  disbursements  on  this  accoimting. 

And  it  is  further  ordered : — That ,  temporary  receiver 

herein,  after  making  the  payments  as  herein  directed,  pay  the  balance 
remaining  in  his  hands  to ,  trustee  in  bankruptcy  herein. 

And  it  is  further  ordered : — That  upon  making  such  payments , 

temporary  receiver  herein,  be  discharged  as  receiver  of  the  property,  assets 
and  effects  of  the  above-named  bankrupt,  and  that  the  bond  given  by  him  for 
the  faithful  performance  of  his  duties  be  canceled  and  discharged,  and  the 
sureties  thereon  released  from  any  and  all  liability  thereunder  (and  that  the 
bond  given  by  the  petitioning  creditor  upon  whose  application  the  receiver 
was  appointed  herein  under  section  3,  subdivision  e  of  the  bankruptcy  act, 
be  canceled  and  annulled,  and  the  sureties  thereon  exonerated  from  any  and 
all  liability  thereimder.) 


D.  J. 
Form  Ho.  73. 

Petition  for  Injnnctioii  Other  tlum  Against  Snltt.38 
In  the  District  Court  of  the  United  States  for  the District  of  ...... 


In  the  Matter  of 


y  In  Bankruptcy  No.  .  •  t 


BanTcrupt  . 


To ,  Esq.,^  Referee  in  Bankruptcy: 

Tour  petitioner  respectfully  shows : 

23.     For    the    validity    of     injunctions  officers.     See  also  Mueller  v.  Nugent,  184 

granted  by  referees,  see,  generally.  Sections  U.  S.  1,  7  Am.  B.  R.  224. 

Two,  Eleven  and  Thirty-eight     Read  also  84.  If  before  adjudication,  address  to  the 

General  Order  XII,  wTiich,  however,  refers  judge, 
only  to  injunctions  against  proceedings  or 


1320 


SUPPLEMSNTABT   FoBMS. 


[No.  74. 


That  he  is  the  receiver  *  herein. 

That  the  above-named  bankrupt  was  duly  adjudged  herein  on  the 

day  of  ....;...,  19 ... ,  and,  thereafter^  the  following  proceedings  were 
had:^ 

That"- 


That,  unless  the  injunction  hereinafter  asked  is  granted,  your  petitioner 
and  the  creditors  of  said  bankrupt  will  suffer  irreparable  injury. 

That  no  previous  application  has  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  a  writ  of  injunction  herein,  for- 
bidding the  said ,  his  attorneys,  agents,  and  servants, 

from  ^ 

and  for  such  other  order  as  shall  be  just  and  lawful. 

Dated, , , , ,  19. . . 


[^Add  verification  as  in  Fonn  No.  66.] 


Form  No.  74. 


PetUioner. 


Referee's  Stay  and  Show  Cause  Other  thaa  Agaiiist  Siiits.» 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at ,  this day  of ,  19 . . . 

Present: ,  Esq.,  Referee. 


Iv    THE   MaTTSB   of 


Bankrupt  . 


^  In  Bankruptcy  No. 


Application    having    been    made    for    a    writ    of    injunction    directed 
to    ,  of  the    of   ,  in  said  district, 


f» 


26.  Or  "  the  bankrupt;"  or  "  the  trustee; 
or  "  a  creditor  of  the  bankrupt." 

S6.  Recite  the  previous  steps  in  the  pro- 
ceeding briefly. 

27.  Here  give  the  name  and  residence  of 
the  person  sought  to  be  enjoined,  and  the 
facts  making  the  injunction  necessary,  as 
an  imminent  sale  on  a  foreclosure  where 
the  equity  of  redemption  is  substantial;  or, 
the  giving  of  a  voidable  preference  as  de- 
fined in  §  60,  and  proceedings  by  the 
creditor  preferred  which  may  result  in  the 
property  getting  into  the  hands  of  an  inno- 


cent holder  for  value,  in  this  case  specifying 
whether  or  not  the  property  is  in  the  pos- 
session of  the  bankrupt  or  an  adverse 
claimant,  and,  if  the  latter,  by  what  kind 
of  a  transfer  and  with  what  notioe,  if  any, 
of  the  bankruptcy  he  holds.  See,  generally, 
"Injunctions  other  than  against  Suits,"  in 
Section  Two,  ante,  and  cases  cited. 

28.  Here  state  briefly  the  acts  or  trans- 
actions which  the  petitioner  seeks  to  pre- 
vent, r 

29.  The  referee  may,  it  is  thought,  grant 
an  injunction  without  a  show  cause.     See 


i^o.  74.J 


Obdbb  of  Stat  by  Refebee. 
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restraining  him  from 


80 


and  it  appearing  that  the  same  should  be  heard  and  decided  by  the  judge, 

and  that  the  said ^ ....  be  so  restrained  meanwhile ;  now,  on 

motion  of ,  Esq.,  attorney  for ,  the 

petitioner, 

It  is  ordered : 

That ,  his  attorneys,  agents,  and  servants,  be,  and  they 

are  and  each  of  them  is  hereby  restrained  and  enjoined  from  ^^ 

until  the  hearing  and  decision  of  the  show 

cause  hereinafter  ordered. 

That  the  said show  cause,  before  the  Hon 

,  District  Judge,  at  the  United  States  District  Court  Boom,  in 

the of ,  in  said  district,  on  the day  of , 

19 . . . ,  at o^clock,  . .  M.,  or  as  soon  thereafter  as  counsel  can  be  heard, 

why  a  writ  of  injunction  should  not  issue  out  of  said  court  restraining  and 

enjoining  him,  the  said ,  from^^ 

forever.*^ 

Let  service  of  this  order  on  the  said  ^ ,  by  delivery  to 

him  personally  of  a  copy  of  the  same  and  of  the  petition  on  which  it  is 

granted  within days  previous  to  the  day  last  hereinbefore  mentioned, 

be  sufficient." 


Referee  in  Bankruptcy. 


MueUer  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R. 
224,  and  consult  generally  "Injunctions 
other  than  against  Suits"  in  Section  Two, 
ante.  If  a  show  cause  is  not  thought  neces- 
sary use  Form  No.  107,  or  if  the  local  prac- 
tice does  not  call  for  the  issuance  of  the 
writ  of  injunction,  draw  a  referee's  order 
restraining  and  enjoining  the  person  named 
as  suggested  by  the  words  of  this  foroL 

30.  Make  this  recital  fit  the  prayer  of 
the  petition. 


81.  Here  state  the  act^  or  transactions 
which  are  enjoined. 

82.  Or  until  a  time  certain,  specifying  it 
or  "until  further  order." 

83.  Or  "on ,  Esq.,  his  attorney  of 

record,"  if  any;  or  "on  either  or  both  the 

said and ,  his  attorney," 

as  the  court  may  direct. 

84.  Service  should  never  be  by  mail,  or  on 
any  person  other  than  here  specified. 


V 


9  
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Porm  No.  75. 

Referee's  Order  that  Writ  of  Injunction  lMiie.35 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of ,  at ,  this  . . \ . . .  day  of ,  19. . . 

Preseiit : ,  Esq.,  Referee. 


In  tilb  Matteb  of 


Bankrupt  . 


►  In  Bankruptcy  No.  .. 


Application  having  been  made  for  a  writ  of  injunction  directed  to 
,  of  the of ,  in  said  district,  restrain- 
ing him  from  ^ ; 

and  it  appearing  that  the  same  shotdd  be  granted  by  the  referee  and  not 

by  the  judge  f^  on  motion  of ,  Esq.,  attorney  for 

^  and ,  Esq.,  also  appearing  for 

the  said and  objecting  thereto  (or  consenting), 

It  is  ordered : 

That  a  writ  of  injunction  issue  out  of  said  court,  and  under  its  seal,  and 

tested  by  its  clerk,^  restraining  and  enjoining  the  said , 

his  attorneys,  agents,  and  servants  from  ^ forever.*^ 

That,  until  such  writ  shall  issue,  the  said ,  his 

attorneys,  agents,  and  servants,  be  and  they  hereby  are  restrained  and 
enjoined  from  the  doing  of  said  acts. 


Referee  in  Bankruptcy- 

35.  See  foot-note  29,  Fofm  No.  74.  38.  Strike  out  to  end  of  paragraph   if 

86.  See  foot-note  30,  to  same  form.  there  is  no  appearance  in  opposition. 

87.  If  brought  on  before  the  referee  by  89.  See  General  Order  III. 
stipulation    (see  Form  No.  91)    strike  out  40.  Here  state  the  acts  or  transactions 

this  clause  and  substitute  for  it,  "  and  the  enjoined. 

same  being  now  moved  by  stipulation  be-  41.  Or  until  a  time  certain,  specifying  it, 

fore  the  referee  instead  of  before  the  judge."  or  "  until  further  order." 


No.  76.] 


Okdsb  that  Wbit  Isbus. 
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Form  Ho.  76. 

Order  thtt  Writ  of  Injimc^aii  lamb.  After  Referee's  Stay  aad  Shdw  CAiiie.42 
In  the  District  Court  of  the  United  States  for  the District  of  . . . 


In  ths  Mattes  of 


►  In  BanEhiptcy  No 


Bankrupt  . 


Whereas,  application  has  been  previously  made  for  a  writ  of  injunction 

directed  to ,  of  the    of   ,  in  said 

district,  and  a  temporary  injunction  was  granted  thereon  by    

,  Esq.,  referee  in  bankruptcy  of  this  court,  and  the  said 

required  to  show  cause  in  this  court  why  the  same  should  not  be 

continued  forever,^  and  such  show  cause  being  this  day  moved  by  ........ 

,  Esq.,  attorney  for  the  petitioner,  and^  after  hearing  ...*..... 

,  Esq.,  attorney  for  said ,  opposed : 

It  is  ordered  :^  that  a  writ  *•  of  injunction  issue  out  of  this  court,  under 

its  seal  and  tested  by  its  clerk,  restraining  and  enjoining  the  said 

,  and  his  attorneys,  agents,  and  servants,  from  *^ 

forever.^ 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19. . . 


{ 


Seal  of 
the  court 


!• 


Clerk. 


48.  To  be  used  only  in  cases  where  the 
referee  grants  a  temporary  injunction  with 
show  cause.  See  Form  No.  74  and  foot-note 
29.    Compare  also  Form  No.  75. 

43.  Or  recite  the  duration  of  the  injunc- 
tion as  shown  in  the  referee's  order. 

44.  Strike  out  to  end  of  paragraph  if 
there  is  no  appearance  in  opposition. 

46.  If  application  is  denied,  strike  out 


balance  of  form  and  add:  "That  such  ap- 
plication be  and  the  same  hereby  is  denied, 
and  such  temporary  injunction  herein  Is 
vacated." 

46.  For  form  of  writ,  see  works  on  Fed- 
eral Practice. 

47.  Here  state  the  acts  or  transactions 
enjoined. 

48.  See  foot-note  43. 
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SUPPLEMENTABT   FoSlffi. 


[No.  77. 


I^rm  Vo.  77.' 

•     Qfdsr  IMennlaiiig  Esuimptiwm  When  aa  Tnttee  AppoittML^ 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District 

of y  at ,  this day  of y  19 . . . 

^^^  «  

Present : ,  Esq.,  Referee. 


In  the  Mattes  of 


Bankrupt  . 


►  In  Bankruptcy  No.  . . . 


An  order  having  been  ^nt^red  herein  dispensing  with  a  trustee,  as  pro- 
vided in  General  Order  XV;  and  it  appearing,  from  the  affidavit  of  the 
bankrupt  filed  on  this  application  and  Schedule  B  (5)  filed  with  his  petition 
herein;  that  he  has  duly  claimed  and  is  entitled  to  the  exemptions  hereinafter 
mentioned ;  now,  on  motion  of  ....... . ,  Esq.,  his  attorney, 

It  is  ordered  that  the  said  bankrupt's  claim  to  exemptions  be  determined 
as  follows : 

That  he  is  entitled,  under of  the  laws  of  the  State  of , 

to  the  foUowinjg  property  :^ 

and  that  the  same  be  delivered  to  him  forthwith. 


Referee  in -Bankruptcy. 


48.  Consult,  generally,  Sections. Six  and 
Forty-seven.  And  see  General  Order  XV 
and  Form  No.  27.  See  also  §§  2(11), 
38(4).  Forms  Nos.  78,  79,  80  should  also 
be  noted. 


50.  Here  say  "  that  claimed  by  him  in  his 
said  Schedule  B  (5),"  or,  if  all  of  same  are 
not  set  off  to  him,  specify  those  that  are 
set  off. 


No.  78.1 


Exceptions  to  Exemptions. 
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^om  JTo.  78. 

Sz«epti<(]U  to  Tru8teef«  Report  Setting  o&  Exemj^tionsM 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


*-  In  Bankruptcy  No.  •  • . 


Bankrupt  . 


Now  comes ,  of ,  a  creditor  of  the  above- 
named  banknipt,*^^  and  excepts  to  the,  trus.tee's  report  setting  off  said  bank- 
rupt's exceptions,  filed  herein  on  the day  of ,  19 ...  ,'^  in 

that  such  report**  sets  off  to  said  bankrupt  the  following:" 


for  the  following  reasons: 


.06 


and  prays  that  a  hearing  may  be  had  upon  such  exceptions  and  that  the  same 
may  be  argued,  as  provided  in  General  Order  XVIL 
J^ated,  ..•...;.,  •.•.....,  ...•••••,  ••.•••••ylv... 


Excepting  Creditor.^ 


al.  See,  generally,  Sections  Six  and 
Forl^Hseven,  and  for  trustee's  report  on  ex- 
emptions, Form  No.  47,  which,  however,  it 
is  thought,  should  be  verified  and  should 
specify  the  State  statute  under  which  the 
exemptions  are  set  aparl  The  practice  on 
exceptions  will  be  found  in  General  Order 
XVII.  If  the  bankrupt  is  the  party  ag- 
grieved he  must  ask  a  review.  See  Form 
No.  80. 

62.  If  the  exceptions  are  made  by  attor- 
ney add :    "by ,  of  the 

of    ,    in   said   district,   his   attorney, 

duly  authorized  to  that  end."  For  the 
authority  required  if  the  exceptions  are  not 
filed  by  a  creditor,  see  S  1(d)* 


58.  Or,  if  the  exceptions  are  to  the 
referee's  order,  strike  out  this  clause  and 
substitute:    "and  excepts  to  the  order  of 

,  Esq.,  referee  in  bankruptcy 

herein,  determining  said  bankrupt's  claim 
to  exemptions,  entered  on  the  ....  day  of 
,  19." 

64.  "  Or  order,"  as  the  case  may  be. 

65.  Here  copy  in  the  set-off  objected  to,  or 
phrase  it  in  words  so  that  the  exception 
wit!  be  clearly  indicated. 

66.  Here  insert  words  showing  the  error 
excepted  to. 

67.  If  by  an  attorney,  add  "by   

,    his    attorney,    address    No 
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Supplementary  Fobms. 


[No.  79. 


Form  Ho.  79. 

Order  Determining  Sxemptione  After  Tmetee's  SeportM 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District  of 

?  at ,  this day  of ,  19. . . 

Before ,  Esq.,  Referee: 


In  the  Matteb  of 


Bankrupt  . 


*'  In  Bankruptcy  No.  • .  • 


The  trustee .  herein  having,  more  than  twenty  days  since,  filed  his  report 
of  exempted  property,  in  accordance  with  General  Order  XVII,  and  no 

exceptions  having  been  taJsijBn  thereto.,*^.now,  on  motion  of 

Esq.,  attorney  for  said  bankrupt, 

It  is  ordered : 

That  said  trustee's  report  of  exempted  property  be,  and  the  same  hereby  is, 
in  all  things  confirmed,^  and  the  bankrupt's  claim  to  exemptions  is  hereby 
determined  accordingly. 

That  the  property  specified  in  such  report  be  delivered  to  said  bankrupt 
forthwith. 


Referee  in  Bankruptcy. 


6$.  See  foot-note  51.  Thie  form  can  also 
easily  be  changed  to  fit  a  case  where  ex- 
ceptions have  been  taken  (Form  No.  78) 
and  argued. 

69.  If  exceptions  have  been  taken,  change 
to  At  the  facts;  if  the  report  of  the  trustee 


is  not  to  be  confirmed  in  whole  or  in  part, 
here  give  the  reasons. 

60.  Or,  in  case  such  report  is  not  con- 
firmed, in  whole  or  in  part»  stop  here  and 
insert  words  indicating  the  decision. 


No.  80.]  Review  of  Oedeb  as  to  Exemptions.  1327 

— . .    _  „ .  '1 

Poxm  90.  80. 

Petition  hy  Baakriipt  for  JEamw  of  Jfteloreo's  Order  e&  Ezeiiiption8.6i 
In  the  District  Court  of  the  United  Stated  for  the  ......  District  of  .....  •] 


In  the  Matteb  of 


^  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To ,  Esq.,  Eeferee  in  Bankruptcy : 

Your  petitioner  respectfully  shows:  .,       . .. 

That  he  .was  adjudged  a  bankrupt  herein,  on  the  .  • ...  *  day  of  .  •. , 

19. . .,  and  that  a  trustee  of  his  estate  was  in  such  proceeding  subsequently 
appointed. 

That  such  trustee,  on  the day  of ,  19. . .,  filed  a  report 

of  exempted  property  herein,  and  that,  on  the  . . . . .  day  of  . . .;...,  19. .., 
an  order  was  entered  determining  your  petitioner's  claim  to  exempt  property, 
as  stated  in  such  repo^t.^ v .  • . . : . . ; . .  . . . 


64 


That  such  order  was  erroneous,  for  the  following  reasons : 

Wherefore,  your  petitioner,  feeling  aggrieved  because  of  said  order,  prays 
that  said  trustee's  report  and  the  said  order  be  reviewed,  as  provided  in  the' 
bankruptcy  law  of  1&98  and  General  Order  XXVII. 

Dated, , , , .,19... 


•^-  ♦ 


l^Add  verification  as  in  Form  No.  66.] 


Bankrupt 


61.  If  granted,  for  Referee's  Certificate  whole  or  in  part  here  state,  the  suhstance 
on  Review,  see  Form  No.  159.     See,  gener-  of  the  referee's  order. 

ally,  for  practice  on  reviews.  Section  Thirty-  68,  Or,  if  the  referee's  order  modified  the 

nine,  ante.    A  creditor  can,  of  course,  ask  '  trustee's .  report,  strike  oujt  "  as  stated  in 

for  a  review.  If  so,  see  Forms  Nos.  158  and  such  report,"  and  substitute  "as  follows: 

159.  " 

62.  If  confirmation  was  refused  either  in  64.  Here  indicate  the  reasons  constitute 

ing  the  error  complained  of. 
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SUPPLBMBNTABY    FOBMS. 


[No.  8L 


Eom  So.  81. 

Petition  for  OrAer  Awwdlng  SdiediiliOg.« 

In  the  District  Court  of  the  Umted  States  for  the District  of  • 


In  the  Mattes  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  he  was  duly  adjudicated  a  bankrupt  herein  on  the day  of 

,  19. . .,  and  that  his  schedules,  as  required  by  §  7  (8)  of  the 

bankruptcy  law  of  1898,  have  been  duly  filed  herein. 

That  the  first  meeting  of  your  petitioner's  creditors  has  been  caUed  for* 
the day  of ,  19 . . . 

.That,  at  the  time  your  petitioner's  schedule  of  creditors  was  prepared,  by 
inadvertence,^  the  names  and  the  statutory  facts  concerning  the  claims 
of  certain  creditors  were  omitted  therefrom.*® 

That  such  names  and  facts  are  as  follows  :^ 


That^^  the  above-mentioned  creditors  have  not  been  regularly  notified  of 
said  first  meeting  of  creditors. 

That/*  at  the  time  your  petitioner's  schedule  of  property  was  prepared, 
by  inadvertence,  a  certain  interest  in  property  vested  in  your  petitioner  was 
omitted  therefrom,  namely  :^^ 


66.  This  petition  can  be  adapted  to  a 
case  where  the  petition  and  not  the  sched- 
ules needs  amendment.  See  Section  Eigh- 
teen, ante.  Compare,  generally.  General 
Order  XI,  and  Sections  Seven  and  Eighteen. 

66.  If  the  meeting  has  been  held,  change 
to  fit  the  facts. 

67.  Or  give  any  other  reason  bringing  the 
case  within  General  Order  XI. 

68.  Or  state  what  was  the  act  or  omission 
which  makes  the  amendment  necessary. 

69.  If  an  amendment  of  Schedule  A  is 
desired,  give  the  name  of  the  creditor,  bis 


residence,  when  and  where  the  debt  was 
contracted,  and  its  consideration  and 
amount,  and  if  secured,  etc.,  with  the  same 
particularity  required  by  the  appropriate 
page  of  Schedule  A  of  Form  No.  1. 

70.  Omit  this,  if  notice  has  been  sent 
them. 

71.  Use  this  paragraph  only  when  the 
amendment  i^  Schedule  B  is  desired. 

72.  Here  give  a  sufficient  description  to 
show  all  the  facts  required  by  the  appro- 
priate page  of  Schedule  B  of  Form  No.  1. 


No.  82.]  AMEia>M£NT  OF  'Schedules.  1829 

«  • 

That  no  previous  application  has  been  made  for  the  order  hereinafter 
asked. 

.  Wherefore,  your  petitioner  prays  for  an  order  amending  said  schedules 
in  the  particulars  above  specified,^  and  that  notice  be  given  accordingly. 

Dated  at , ,  ...;.., ,  19. . . 


} 


lAdd  verification  as  in  Form  No.  66.]  Petitioner. 

Form  No.  82. 

Order  to  Show  Cause  on  Amendment  of  Schedule8.74 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of  ... . 

at ,  this  ......  day  of ,  19 . . . 

Present: ,  Esq.,  Referee. 


In  the  Matteb  of 


Bankrupt  . 


y  In  Bankruptcy  No.  . . . 


On  reading  and  filing  the  petition  of ,  the  bankrupt 

herein,  wherein  he  prays  for  an  order  amending  his  schedules  in  certain 
particulars,  now,  on  motion  of ,  Esq.,  his  attorney. 

It  is  ordered : 

That  the  creditors  hereinafter  named  show  cause  before  the  undersized, 

at ,  in  the of ,  in  said  district,  on  the 

day  of ,  19 . . .,  at  ....  o'clock,  ....  m.,  or* as  soon  thereafter  as 

counsel  can  be  heard,  why  the  prayer  of  said  petition  should  not  be  granted 
and  why  said  petitioner's  schedules,  hereinafter  mentioned,  should  not  be 
amended  by  adding  to  Schedule  A ^*  the  names  and  facts  herein- 
after set  forth  r'^^ 

and^  by  adding  to  Schedule  B ^®  the  following  statement  of  facts 

as  to  property  i*^* 

73.  If  notice  has  been  given,  stop  here.  76.  See  foot-note  68,  Form  No.  81. 

74.  This  form  fits  into  Form  No.  81.    See  77.  See  foot-note  71,  Form  No.  81. 
foot-note  65  to  same.  78.  Here  insert  (1),  (2),  (3),  (4),  (5), 

75.  Here   insert' (1),    (2),    (3),    (4),  or  or   (6),  dependent  on  the  page  of  Schedule 
(5),  dependent  on  the  page  of  Schedule  A  B  sought  to  be  amended. 

sought  to  be  amended.  79.  See  foot-note   72,  Form  No.  81. 

84 
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[No.  83. 


Let  service  of  this  order  be  made  by  mail,  addlressed  to  said  persons  at 
their  places  of  residence  as  above  stated,  not  later  than  ten  days  prior  to  the 
return  day  hereof-*^ 


Referee  in  Bankruptcy. 


lE^inn  Ho.  83. 
Order  Amending  SchedQle8.si 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District  of 

,  at ,  on  the day  of  .........  19 .. . 

Present : ,  Esq.,  Beferee. 


In  the  Mattbe  of 


>-In  Bankruptcy  No.  . 


Bankrupt  . 


Application  having  been  heretofore  made  for  an  order  amending  Schedule** 

,  previously  filed  herein  and  an  order  to  show  cause  having  been 

granted  thereon  on  the day  of . ,  19 . .  . ,  and  proof  of  mailing 

said  order,  as  provided  therein,  now  being  made,  and®^ 


now,  on  motion  of ,  Esq.,  attorney  for  said  bankrupt, 

It  is  ordered :  • 

That  Schedule  A   (   )®*  herein  be  amended  by  adding  thereto,  in  the 
proper  columns,  the  following  facts  -^ 


80.  If  Schedule  B  only  is  to  be  amended, 
notice  should  be  given  the  trustee,  and  this 
paragraph  changed  accordingly. 

81.  This  order  should  be  in  triplicate,  one 
for  the  clerk,  one  for  the  trustee,  and  one 
for  the  referee.  Compare  Forms  Noa.  81 
and  82.  See  also,  generally.  Sections 
Seven  and  Eighteen,  ante,  and  General 
Order  XI. 

88.  Here  insert,  for  instance,  "A  (3)  " 
or  "  B  (2),"  to  fit  the  petition. 


8S.  Recite  whether  there  was  appearance 
in  opposition,  and  if  so  by  what  creditor 
or  the  trustee,  and  by  what  attorney  repre- 
sented. 

84.  See  foot-note  82. 

85.  Indicate  the  columns  on  the  appro- 
priate page  of  schedule  A  by  numeral  as  if 
in  Schedule  A  (3)  thus:  (1)  page  25,  (2) 
John  Smith,  (3)  650  Broadway,  New  York, 
(4)  New  York,  (5)  Merchandise,  -{6) 
$5,203.69." 


No.  84.] 


Affidavit  to  Schedule. 
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That^  Schedule  B   (  )   be  amended  by  adding  thereto  the  following 
words  :^ 


Referee  in  Bankruptcy, 


Fom  Ho.  84. 


AffidATit  to  Schedule  of  Creditora  When  Bankrapt  Cannot  be  Foiuid.88 
In  the  District  Court  of  the  United  States  for  the  .....  District  of 


^T" 


In  the  Mattes  of 


Bankrupt  . 


►  In  Bankruptcy  No.  ... 


State  of  . . , 
County  of 
.  City  of  . 


ss.: 


,  of  .... ,  being  severally  duly  sworn,  depose  and 

say  that  they®*  are  the  petitioning  creditors  in  the  above  proceeding;  that* the 

said ,  the  bankrupt,  is  absent  from  the  said  district  and 

cannot  be  found ;  that  your  petitioners  have  diligently  inquired  into  his  affairs 
for  the  purpose  of  ascertaining  the  names  and  places  of  residence  of  all  of 
his  creditors,  and,  according  to  the  best  of  their  information,  such  names 
and  places  of  residence  are  set  out  in  Schedule  A,  hereto  annexed. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19.  %  • 


56.  Use  only  if  Schedule  B  Ib  to  be 
amended. 

57.  See  foot-note  85,  and  indicate  columns 
of  appropriate  page  of  Schedule  B,  as  there 
indicated. 


\,  This  practice  is  outlined  in  General 
Order  IX.  See  also  Sections  Seyen  and 
Thirty-nine. 

89.  One  petitioner  acquainted  with  the 
facts  can  make  this  affidavit;  if  so,  change 
the  form  accordingly. 
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[No.  85. 


Sehedole  A.<» 
ViiMciired  Ciediton. 


Cieditors  Holding  Secuiities. 


Names. 

BandttDOM. 

AjDKNintB. 

• 

- 

Dolk. 

Cta. 

.  Names. 

^^  _  _  •  ■            

Securities.  ' 

Values. 

Amounts. 

Dolls. 

Cts. 

Dolls. 

Cts. 

Form  Ho.  85. 

Petition  that  Bankrupt  Turn  over  Concealed  Aaaeta. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  'No.  119.) 

United  States  District  Court,  for  the District  of  ... 

— ^^ 


Ik  the  Matter  of 


>-  In  Bankruptcy  No.  • . . 


Bankrupt  . 


To .,  Esq.,  Referee  in  Bankruptcy: 

The  petition  of respectfully  shows : 

1.  That  he  is  the  trustee  herein  duly  qualified  and  acting. 

2.  Petitioner  respectfully  alleges  that  through  his  attorney,  he  has  ex- 
amined the  bankrupt  and  other  witnesses  in  this  proceeding  and  thoroughly 
investigated  the  books  of  the  bankrupt  and.  the  circumstances  connected  with 
this  bankruptcy. 

3.  Petitioner  alleges,  upon  information  and  belief,  that , 

the. said  bankrupt  has  in  his  possession  or  under  his  control  the  following 


90.  Attach  this  schedule  to  the  affidayit,  filling  in  names,  residences,  amoonta,  etc, 
with  as  much  accuracy  as  possible. 
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properly  belonging  to  his  said  estate  ia  bankruptcy : 


That  the  said  bankrupt  is  fraudulently  concealing  same  from  your  petitioner 
as  trustee. 

4*.  That  said  property  so  concealed  amounts  in  value  to  at  least  $ 

5.  That  the  sources  of  petitioner's  knowledge  and  the  groimds  of  his  belief 
as  to  this  property  are  as  follows: 

\Here  specify  ftUly.'] 


6.  No  previous  application  has  been  made  for  an  order  herein. 

Wherefore,  your  petitioner  prays  for  an  order  directing  the  bankrupt  to 
turn  over  and  deliver  forthwith  to  your  petitioner,  all  of  such  property  or 
moneys  so  concealed,  and  for  such  other  and  further  relief  as  may  be  just 
and  proper. 


. .  ., 

Petitioner. 


[Verification.^ 

lE^imi  Ho.  86. 
Order  that  Bankrupt  Turn  over  Concealed  Aaaeta. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  203.) 

United  States  District  Court,  for  the District  of  .  • 


In  the  Mattbb  of 


Bankrupt  . 


^  In  Bankruptcy  Ko.  . .  • 


y  the  trustee  herein,  having  made  an  application  to  com- 
pel    ,  the  bankrupt  above  named,  to  turn  to  his  said 

trustee,  the  sum  of  $ ,  proceeds  of  certain  property  belonging  to  his 

estate,  alleged  to  be  in  the  possession  and  control  of  said  bankrupt  and  which 
the  said  bankrupt  is  fraudulently  concealing  from  his  said  trustee,  and 

the  said having  filed  his  verified  answer  thereto  and 

the  matter  having  been  duly  heard  and  testimony  taken,  and  the  referee 
having  rendered  a  decision  thereon, 

NoW;  upon  reading  and  filing  the  petition  of ,  trustee 

herein,  verified  the day  of ,  19 ... ,  the  answer  of , 
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bankrupt  herein,  verified  the day  of ,  19 . . . ,  the  testimony 

and  all  proceedings  had  herein,  and  after  hearing , 

attorney  for  the  said  trustee,  in  support  of  said  petition,  and 

,  attorney  for ,  in  opposition  thereto,  it  ia, 

upon  motion  of ,  attorney  for  said  trustee, 

Ordered,  that  the  prayer  of  the  trustee's  petition  herein  be,  and  it- hereby 
is,  in  all  respects  granted,  and 

It  is  further  ordered,  that  the  said ,  bankrupt  herein, 

account  for  and  pay  over  within days  to ,  as 

trustee  herein,  the  sum  of  $ belonging  to  his  said  estate  in  bank- 
ruptcy and  found  to  be  in  his  possession  or  under  his  control. 

Dated, , ,  19. . . 


Referee  in  Bankruptcy. 

Form  Ho.  87. 
Petition  for  Order  of  ProtectioiLdi 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matteb  of 


^In  Bankruptcy  No.  ... 


BanJcruvt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  was  adjudicated  bankrupt  herein  on  the day  of , 

19 . . .,  and  on  the  same  day  his  proceeding  in  bankruptcy  was  duly  referred. 

That  your  petitioner  has  not  yet  made  application  for  his  discharge 
herein. 

That  your  petitioner  has  reason  to  believe  that  he  is  liable  to  arrest  upon 
civil  process,  other  than  in  the  cases  specified  in  §  9-a  of  the  bankruptcy 
law  of  1898. 

That  no  previous  application  has  been  made  to  this  or  any  other  court 
for  the  order  hereinafter  asked. 

91.    See,    generally,    Section   Nine,    awte.  proceedings  in  a  suit,  on  the  theory  that  a 

Consult  also  General  Order  XII   (1).     The  body  execution   is  a  step   in   a  suit.     See 

application  often  takes  the  form  of  a  pe-  Forms  Nos.  89,  90,  91,  92,  93. 
tition    for   an    injunction    against   further 
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Wherefore,  your  petitioner  prays  for  an  order  of  protection  from  arrest^ 
a8  provided  in  said  §  9-a  and  General  Order  XII  (1). 
Dated,  • , ,  19. . . 


PeiUumer. 
[Add  verification  as  in  Form  No.  66.] 

Form  Ho.  88. 

Order  of  PzotectioiLoa 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   • ,  District 

of ,  at ,  this day  of •,  19 . . . 

Present : ,  Esq.,  Referee. 


In  the  Matter  of 


Bankrupt  • 


>>Iii  Bankniptoj  Koi»  ••• 


The  above-named  bankrupt  having,  on  the day  of ^  19  • . . , 

applied  for  an  order  of  protection,  and  it  appearing  that  one  year  has  not 
yet  elapsed  since  the  date  of  his  adjudication,  viz.,  the   ......   day  of 

,  19 ... ,  and  that  he  has  not  yet   been  discharged  herein,  now,  on 

motion  of ,  Esq.,  attorney  for  said  bankrupt, 

It  is  ordered : 

That  all  persons  and  officers  be  and  they  hereby  are  prohibited  from  arrest- 
ing the  said  bankrupt  on  civil  process,  save  in  the  cases  specified  in  sub- 
divisions (1)  and  (2)  of  §  9-a  of  the  bankruptcy  law  of  1898,  until  twelve 
months  after  the  date  of  such  adjudication,  or,  if  within  that  time  the 
bankrupt  applies  for  a  discharge,  then  until  the  question  of  such  discharge 
is  determined. 


Referee  in  Bankruptcy. 


92.  This   fits  into    Form  No.   87.     See  foot-note  91  to  that  form.  Consult,  generally, 
Section  Nine  and  General  Order  XII   (8). 
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[No.  89. 


Form  Vo.  89. 
Petition  for  Stay  of  Pending 
In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  Matteb  of 


Bankrupt  • 


►  In  Bankruptcy  No.  ••• 


To ,  Esq.,  Eeferee  in  Bankruptcy: 

Tour  petitioner  respectfully  shows : 

That  he  was  duly  adjudicated  a  bankrupt^  herein  on  the day  of 

,  19 . . . ,  and  that  he  has  not  yet  made  application  for  a  discharge. 

That,  among  your  petitioner's  debts  scheduled  herein,  is  one  for 

dollars  ($ ),  in  favor  of ,  and  that  such  debt  is  of 

such  a  nature  that  a  discharge  in  bankruptcy,  as  provided  in  the  bankruptcy 
law  of  1898  as  amended,  would  be  a  release. 

That,  at  the  time  of  the  filing  of  the  petition  on  which  said  adjudication 

was  made,  a  suit  was  pending  on  such  debt  in  the Oourt  of , 

entitled v ,  in  which  action ,  Esq.,  of 

,  in  the of ,  in  said  district,  is  the  attorney  of 

record  of  the  plaintiff,  and  that  the  same  is  still  pending  therein  ;^  and  that, 
if  such®* is  allowed  to  proceed,  injury  will  be  done  your  peti- 
tioner,*" for  the  following  reasons :®® 


98.  See,  generally,  Section  Eleven,  and 
compare  Section  Two  and  Forms  Nos.  73, 
74.  75  and  76.  and  the  foot-notes  to  such 
forms,  especially  foot-note  23  to  Form  No. 
73.  Application  may  also  be  made  for  a 
stay  of  a  suit  begun  after  the  bankruptcy 
(see,  generally,  Section  Eleven),  though 
the  power  to  grant  it  flows  rather  from 
§2(15).  If  such  an  application  is  to  be 
made  this  form  can  easily  be  adapted  to 
lit  the  facts.  The  form  here  given  refers 
only  to  a  stay  asked  by  the  bankrupt.  It 
can  be  varied  to  fit  the  very  diverse  facts  on 
which  these  stays  may  be  granted.  Any 
other  form  would,  in  the  nature  of  things, 
be  a  mere  skeleton  and  of  Utile  value  to 
the  practitioner. 

94.  This  petition  can  also  be  made  by  the 
petitioning  creditors  if  before  adjudication. 


and,  if  after,  by  the  trustee,  and,  if  the 
latter,  the  allegations  should  be  changed 
80  as  to  show  the  trustee's  appointment  and 
qualification,  and  injury  to  the  estate  if 
the  stay  is  not  granted.  The  form  given 
applies  only  to  a  case  where  the  bankrupt 
desires  to  prevent  the  entry  of  a  judgment. 

95.  Or  in  a  proper  case  add:  "that  such 
suit  has  resulted  in  a  judgment  against 
your  petitioner  and  that  there  is  now  pend- 

Ing  before ,  Esq.,  as  referee, 

a  proceeding  supplementary  to  execution," 
or  as  the  facts  may  be. 

96.  "  Suit "  or  "  proceeding." 

97.  Or  ''your  petitioner's  estate  in  bank- 
ruptcy." 

98.  Set  out  the  reasons  carefully  and 
dearly. 
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That  no  previous  application  has  heen  made  to  this  or  any  other  court  for 
the  stay  herein  asked. 

.Wherefore,  your  petitioner  prays  that  further  proceedings  in  said  suitP® 
may  be  stayed  for  the  time  prescribed  in  §  11-a  of  said  law,  in  particular,^ 


and  for  such  further  order  as  shall  be  just  and  lawful. 
Dated, , ,19... 


<  t 


Peiitioner. 
[Add  verification  as  in  Form  No.  66.] . 

Form  Vo.  90. 

Referee's  Stay  and  Show  Cause  on  Pending  Suits 

At  a  Court  of  Bankruptcy,  held  in  and  for  the   District  of 

,  at ,  this day  of ,  19. . . 

Present : ,  Esq.,  Eeferee. 


In  th£  Matter  of 


Bankrupt  . 


^In  Bankruptcy  Ko.  .• 


Application  having  been  made  for  an  order  staying  further  proceedings 

in  a  certain  suit  in  the Court  of ,  entitled v. 

,  and  it  appearing  that  the  same  should  be  heard  and  decided  by  the 

judge  and  such  proceedings  be  stayed  meanwhile ;  now,  on  motion  of 

,  Esq.,  attorney  for  the  applicant. 

It  is  ordered : 

That ,  the  plaintiff  in  said  action,  and  his  attorneys, 

agents,  and  servants,  be,  and  they  are,  and  each  of  them  is,  hereby  stayed 
from  any  further  proceedings  therein,  in  particular  from® 

until  the  hearing  and  decision  of  the  show  cause  hereinafter  ordered. 

99.  Or,  as  the  facts  may  be.  and  see  foot-note  29  to  Form  No.  74  for 

1.    Here    specify    the    particular  act   to       cross-references, 
which  the  stay  is  mainly  directed.  S.    Here    specify    the   particular    act    to 

8.  Consult  footnote  93  of  Form  No.  89       which  the  stay  is  mainly  directed. 


1338 


SUPPLBKBNTARY   FoBHS. 


[No.  91, 


That^  the  said ,  the  plaintiff  in  auch  action,  show 

cause  before  the  Honorable ,  District  Judge,  at  the 

United  States  District  Court  Room,  in  the of ,  in  said 

district,  on  the day  of ,  19 . . . ,  at  . . : . . .  o'clock,  ...  m., 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  this  stay  should  not  be 
continued  for  the  space  of  twelve  months  from  the  date  of  the  adjudication 
herein,  or,  if  within  that  time  the  said  bankrupt  shall  apply  for  a  dis- 
charge, then  until  the  question  of  such  discharge  shall  be  determined;^ 
and  then  and  there  also  show  cause,  if  any,  why  a  writ  of  injunction  should 
not  issue  out  of  and  under  the  seal  of  said  court  accordingly. 

Let  service  of  this  order  on  said ,  the  plaintiff,*  by 

delivering  to  him  personally  a  copy  of  the  same  and  of  the  petition  on  which 

it  is  granted,  within   days  previous  to  the  day  last  hereinbefore 

mentioned,  be  sufficient.* 


Referee  in  Bankruptcy. 


Form  Vo.  91. 


Stipolatioii  thmt  Show  Cause  be  Heard  by  Ref eree.8 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattbb  of 


►  In  Bankruptcy  Ko. 


Bankrupt  • 


It  is  hereby  stipulated  that  the  order  to  show  cause  previously  granted 

herein,  returnable  before  the  Honorable ,  District  Judge, 

on  the day  of ,  19 ... ,  may  be  brought  on  before  apd  be 

determined  by    ,  Esq.,   Eeferee   in   Bankruptcy,  who 

granted  the  same,  instead  of  said  judge ;  and  that  the  same  may  be  moved 


4.  If  a  show  cause  is  not  thought  neces- 
sary use  Form  No.  93,  or  if  the  local  prac- 
tice does  not  call  for  the  issuance  of  the 
writ  of  injunction,  draw  a  referee's  order 
restraining  and  enjoining  the  person  named, 
as  suggested  by   the  words  of   this  form. 

5.  If  a  writ  is  not  asked  for,  stop  this 
paragraph  here. 

6.  Or  "on  ,  Esq.,  his  attor- 
ney of  record,"  if  any ;   or  "  on  either  or 


both  the  said   and , 

his  attorney,"  as  the  court  may  direct. 

7.  Service  should  never  be  by  mail,  or  on 
any  person  other  than  one  here  specified. 

S.  This  form  will  be  found  useful  when 
the  residence  of  the  judge  is  in  another  di- 
vision or  county  from  that  of  the  bankrupt. 
Consult,  generally,  Section  Eleven  and 
Forms  Nos.  89,  90,  92,  and  93,  and  the 
foot-notes  thereto. 


J 
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before  said  referee  at ,  in  the of , 

in  said  district,  on  the day  of ^  19. . .,  at  • . . .  o'clock,  • . .  m. 

Dated, , , , ,19... 


Attorney  for 


Attorney  for 


Torm  Ho.  92. 

Dedaion  and  Report  of  Referee  on  Application  for  Stay  Stipalated  Before  Him.* 
In  the  District  Court  of  the  United  States  for  the \  .  District  of  . . . 


In  the  Matter  of 


Bankrupt  . 


»In  Bankruptcy  No.  ... 


To  the  Hon ,  District  Judge : 

Application  having  been  made  for  a  stay  directed  to y 

plaintiff  in  an  action  in  the Court  of ,  entitled  ........ 

V ,  and  a  temporary  stay  having  been  previously  granted,  and  the 

said  ......  6rdered  to  show  cause  before  the  district  judge  why  such  stay 

should  not  be  continued,  and  such  show  cause  having  been  moved  before 
me,  on  stipulation  of  all  parties,  and  the  petitioning  bankrupt  appearing 

by ,  Esq.,  his  attorney,  and ,  said 

plaintiff,  appearing  by ,  Esq.,  his  attorney ; 

It  is  hereby  found  and  recommended  that  an  order  be  entered**^  directing 

a  writ  of  injunction  to  issue  to ,  restraining  and  enjoining  him 

from  further  proceedings  in  said  suit  in  particular** 

...••• •••.............•. ....« •.....•.••. 

imtil  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the 
said  bankrupt  shall,  previous  to  that  time,  apply  for  a  discharge,  and  then 
until  the  question  of  such  discharge  shall  be  determined. 

9.  This  form  fits  into  Form  No.  91,  ''denying  such  application  and  vacating 
which,  and  the  foot-notes  thereto,  see.  Com-  the  temporary  stay  previously  granted 
pare  also  Forms  Nos.  89,  91,  and  93.    Con-       herein." 

suit,  generally.  Section  Eleven.  11.  Here   specify   the    particular   act   to 

10.  If  the  recommendation  is  against  the       which  the  stay  is  mainly  directed, 
continuance  of  the  stay,  stop  here,  and  add: 
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[No.  »S. 


Herewith  are  handed  up  the  petition  and  other  papers  used  on  such 
application  and  show  cause. 

Bespectfully  submitted, 


Referee  in  Bankruptcy. 
Dated, , , ,  .......  19  — 

Form  Ho.  93. 
Order  that  Writ  of  Injunction  l8«iie.u 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Mattes  of 


Bankrupt  . 


>-  In  Bankruptcy  No.  . . . 


Whereas  application  has  been  previously  made  herein  for  a  stay  directed 

to ,  plaintiff,  in  a  suit  in  the Court  of , 

entitled    v ,   and   a   temporary   stay  was  granted 

by ,  Esq.,  Referee  in  Bankruptcy,  and  such  application 

has  been  argued  in  the  first  instance,  by  stipulation,  before  such  referee,  and 

he  having  reported  in  favor  *'  of  such  stay ;  now,  on  motion  of 

,  Esq.,  attorney  for  the  petitioner,  and  ^*  after  hearing 

,  Esq.,  attorney  for  said ,  opposed ; 

It  is  ordered  :^ 

That  such  report  and  recommendation  be  approved,  and  that  a  writ  ^^  of 

injunction  issue,  directed  to ,  restraining  and  enjoining 

him  from  further  proceedings  in  such  suit,  in  particular  f orm,*^ 

until  twelve  months  after  the  date  of  the  adjudication  herein,  unless  the  said 


12.  To  be  used  only  in  cases  where  the 
referee  grants  a  temporary  tnjunction  with 
show  cause.  See  Form  No.  90,  foot  note  2. 
It  is  thought  also  that  the  referee  can  on  a 
stipulation  bringing  the  show  cause  on  be- 
fore him,  issue  an  order  directing  the  clerk 
to  issue  the  writ,  thus  avoiding  the  circum* 
locution  resulting  from  Form  No.  92.  If 
so,  Form  No.  93  can  be  adapted  to  the  usual 
form  of  a  referee's  order;  see  Form  No.  75. 
Consult,  generally.  Section  Eleven. 


18.  Or  "  against  the  continuance." 

14.  Strike   out   to  end   of  paragraph    if 
there  is  no  appearance  in  opposition. 

15.  If  the  application   is  denied,  follow 
foot-note  45,  Form  No.  76. 

16.  For  form  of  writ,  see  works  on  Fed- 
eral Practice. 

17.  Here   specify  the   particular  ^act   to 
which  the  stay  is  directed. 
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bankrupt  shall,  previous  to  that  timO;^  applj  for  a  discharge,  and  then  until 
the  question  of  such  discharge  shall  be  determined. 

Witness  the  Honorable ,  Judge  of  said  court  and  the 

seal  thereof,  at  the  city  of ,  in  said  district,  this day  of 

{    Seal  of    )  > 

\  u^t  court  I  Clerk. 

7orm  Vq.  94. 
Offer  of  €ompQiitioii.is 

In  the  District  'Court  of  the  United  States  for  the District  of 


In  the  Mattes  of 


Bankrupt  . 


y  In  Bankruptcy  No.  . . . 


To ,  Esq.,  Keferee  in  Bankruptcy,  and  the  creditors 

of  . , ,  a  bankrupt : 

The  undersigned,  who  was  adjudicated  a  bankrupt  herein  on  the 

day  of ,  19 . . , ,  and  whose  schedules  of  creditors  and  property  have 

been  previously  filed  at ,   , ,  with   .* , 

Esq.,  the  referee  in  bankruptcy  in  charge,  and  who  was  examined  in  open 

court  herein  on  the day  of  , ,  19 ,^®  does  hereby  offer  a 

composition  at per  cent.  ( . . . .  ^)  of  the  claims  of  his  creditors, 

allowed  or  to  be  allowed,  except  those  entitled  to  priority,  in  this  proceeding. 

This^®  offer  is  to  be  effective  only  after  the  examination  of  the  under- 
signed in  open  court,  as  provided  in  §  12-a  of  the  bankruptcy  law  of  1898. 

Dated, , ,  19 . . . 


Bankrupt 

18.  This  is  the  first  step  in  composition.  of    hankruptcy    law.      For    substitute    for 

The  practice  suggested  by  Form  No.  60  ap-  Forms  Nos.  62  and  63,  see  Form  No.  102. 

plied  under  the  law  of  1867",  but  does  not  19.  If  the  examination  has  not  been  held 

under  that  of  1898.    See,  generally,  Section  but  is  to  be,  specify  the  date  and  then  use 

Twelve;  Form  No.  61,  together  with  Forms  the  paragraph  referred  to  in  foot-note  20. 

Nos.  94^  96,  97, '98,  99,  100,  101,  102,  and  20.  Omit   this    if   the   bankrupt  has   al- 

103,  are  thought  to  outline  a  complete  prac-  ready    been    examined, 
tice  on  this  increasingly  important  branch 
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I  Statk  of  

County  of ,  ^«».; 

City  of 


On  this day  of ,  19 ... ,  the  ahoT^named   

appeared  before  me  and  acknowledged  the  execution  of  the  fore- 
going offer  of  composition. 


Fothl  !Ro.  95. 
notice  to  Creditor!. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  £d.J,  No.  294.) 

United  States  District  Court,  for  the District  of  . . . 


In  the  Mattsb  of 


>-In  Bankruptcy  Nob  . 


Bankrupt  . 


To  the  creditors  of ,  bankrupt: 

Notice  is  hereby  given  that  the  above-named  bankrupt  has  filed  his  peti- 
tion, verified  the   day  of   ,  19. . .,  setting  forth  among 

other  things  that  he  has  offered  terms  of  composition,  which  terms  have  been 
accepted  in  writing  by  a  majority  in  number  of  all  creditors  whose  claims 
have  been  allowed,  and  which  number  represents  a  majority  in  amount  of 
such  claims,  that  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  costs 
of  the  proceedings  have  been  duly  deposited  in  a  duly  designated  depository, 
and  asking  that  said  composition  may  be  confirmed  by  the  court. 

Notice  is  hereby  given  that  all  creditors  and  other  persons  are  ordered  to 
attend  at  the  hearing  before  the  Honorable  Judge  of  the  United  States 

District  Court  in  the  United  States  Court  House,  on , ., 

19 . . .,  at  .  . .  .M.,  and  then  and  there  show  cause,  if  any  they  have,  why  the 
prayer  of  said  petitioner  should  not  be  granted,   and  also  to  attend  the 
examination  of  the  bankrupt  thereon. 
•  Dated , ,  19. . . 

Referee  in  Bankruptcy. 

No Street, 

City  of 

[Annex  proof  of  publication  as  on  discharge  proceeding.] 
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Pom  Ho.  96. 

Acceptance  of  Coinp08itio]i.si 

In  the  District  Court  of  the'United  States  for  the District  of 


In  thb  Mattbb  of 


>  111  Bankruptcy  No.  . . . 


Bankrupt  . 


To y  Esq.,  Referee  in  Bankruptcy,  and  the  bankrupt 

above  natned : 

The  undersigned  creditors,  whose  signatures,  residences,  claims,  and  the 
amount  at  which  the  same  have  been  allowed^  are  hereafter  set  out,  do 

hereby  accept  the  offer  of  composition  at per  cent.  ( . .  •  .^)  made 

herein  by ,  the  above-named  bankrupt,  on  the 

day  of ,  19. . .  ;  this*^  acceptance,  however,  to  be  effective  only 

after  such  bankrupt  shall  be  examined  in  open  court. 

Dated, , ,19... 


Signatures  of  crediton.  * 

RMkUiieefl. 

Debta  ftllowBd. 

• 

Dolb. 

Cto. 

State  op  . . 
County  of 
City  of 


>88.: 


On  this day  of ,  19 ... ,  the  above-named 

and 

and 

appeared  before  me  and  severally  acknowledged  the  execution  of  the  fore- 
going acceptance  of  offer  of  composition. 


21.  See  foot-notes  to  Form  No.  94  and 
consult,  generally,  Section  Twelve. 

22.  Strike   this   clause   out   if   bankrupt 
has  already  been  examined. 

2S.  The  creditors  should  sign  here,  using 


their  business  names,  and,  in  case  of  part- 
nerships, corporations,  and  the  like,  the 
person  who  actually  signs  should  add  his 
own  name :  thus,  "  Smith  &  Co.,  by  John 
Smith,  one  of  such  partnership.' 


i> 
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Form  Vo.  97. 

Referee's  Certificate  in 
In  the  District  Court  of  the  United  States  for  the  ; District  of  •••••• 


In  ths  Matter  of 


Bankrupt  • 


^  In  Bankruptcy  Now  . . . 


To  the  Honorable ,  District  Judge : 

I, ,  one  of  the  referees  in  bankruptcy  of  your  court, 

do  hereby  certify  as  follows : 

First:  That ,  the  bankrupt  herein,  was  duly  adjudi- 
cated such  on  the day  of ,  19. . .,  and  that  he  filed  his 

schedules  of  creditors  and  property  herein,  as  provided  by  §  7  (8)  of  the 
bankruptcy  law  of  1898,  on  the day  of  .•......,  19 .. . 

Second:  That  the  first  meeting  of  creditors  was  held  herein  on  the 

day  of ,  19. . .,  and  the  bankrupt  was  then  examined  in  open 

court;  and  that  such  examination  was  taken  by  a  stenographer,  reduced  to 
writing,  and  forms  a  part  of  the  record-book  handed  up  herewith* 

Third:  That,  at  such  first  meeting  of  creditors,  claims  of  creditors,  aggre- 
gating   dollars  ($....)  in  amount,  and (....)  in 

number,  were  duly  allowed,  and  that  the  names  and  residences  of  such 
creditors  and  the  amounts  at  which  their  claims  were  allowed,  are  set  forth 
in  Schedule  A  hereto  annexed  and  made  a  part  of  this  report. 

Fourth:  That,  at  such  first  meeting  of  creditors,  claims  of  creditors 

entitled  to  priority,  amounting  to dollars  ($....)  in  amount,  and 

(....)  in  number,  were  duly  allowed,  and  that  the  names  and 

residences  of  such  creditors  and  the  amounts  at  which  their  claims  were 
allowed  as  entitled  to  priority,  are  set  forth  in  Schedule  B  hereto  annexed 
and  made  a  part  of  this  report. 

Fifth:  That,  at  the  date  of  this  certificate,  the  claims  of  certain  creditors 
duly  scheduled  have  not  yet  been  presented  for  allowance,  and  that  the  names 
and  residences  of  such  creditors  and  the  amounts  of  their  claims  as  so 
scheduled  are  set  out  in  Schedule  C  hereto  annexed  and  made  a  part  of  this 
report. 

24.  Since   the  referee   cannot   confirm  a  composition,  and  practically  aU  the  papers 
are  on  file  with  him,  this  certificate  is  necessary.     See,  generally,  Section  Twelve. 


No.  97.] 
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Sixth:  That  the  cost  of  this  proceeding,  as  shown  by  said  record-book, > is, 
to  this  date, dollars  ($....). 

Seventh:  That  appraisers  were  appointed  herein  and  have  filed  a  report, 

showing  the  value  of  the  assets  of  said  bankrupt  to  be dollars 

($....),  and  that  the  basis  of  their  valuation  in  such  report  is  as  follows:^ 


Eighth:  That  the  said  bankrupt,  after  he  had  been  so  examined  and  so 

filed  said  schedulers,  offered  terms  of  composition  to  his  creditors  at 

per  cent.  ( . . .  .^),  as  shown  by  his  offer  handed  up  herewith. 

Ninth:  That  a  majority  in  number  of  all  of  said  creditors  whose  claims 

have  been  allowed,  viz. : (••••)  creditors,  whose  claims  represent 

a  majority  in  amount  of  all  such  allowed  claims,  viz. : dollars 

•($....),  have  accepted  in  writing  said  bankrupt's  offer  of  composition;  all 
as  is  shown  by  such  acceptances,  handed  up  herewith. 

Tenth:  That,  so  far  as  appears  from  the  files  and  records  herein,  said 
composition  will  be  for  the  best  interests  of  the  creditors  and  is  made  in  good 
faith  and  not  procured  by  any  means,  promises,  or  acts  prohibited  by  said 
bankruptcy  law,  nor  has  the  bankrupt  been  guilty  of  any  of  the  acts  or  failed 
to  perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge.^ 

I- hand  up  herewith,  for  the  information  of  the  judge : 

(1)  The  record-book  of  this  proceeding  to  the  date  of  this  certificate. 

(2)  All  claims  allowed  or  refused  allowance. 

(3)  The  appraisal,  above  mentioned. 

(4)  The  offer  of  composition. 
(6)  The  acceptances  of  creditors. 

(6)  All  other  papers  filed  with  me  herein. 
•  Respectfully  submitted, 


Dated, 


Referee  in  Bankruptcy. 
}  ^^ • • • 


Schedule  A. 


V        W'O. 


CUims  Allowed. 

Namet  of  creditors. 

Reaidenoea. 

Amount  allowed. 

Dolls. 

Cts. 

26.  For  instance:    Sixty  per  cent,  of  cost, 
or  cost  price,  or,  as  the  facts  may  be.' 
26.  This  paragraph  may  be  modified  to 

85 


fit  the  facts,  and  should  not  be  inserted  if 
the  referee  is  in  doubt  on  any  of  the  mat- 
ters mentioned  therein.    See  |  12-d. 
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[No.  98. 


Sohediile  B. 

Priority  CUima  Allowed. 


Names  of  crsditora. 


Xmoust  alloired. 


/ 


Schedule  C. 

culms  Hot  Yet  Allowed. 


Nam«s  of  oradtton. 

Tt^wJd^nCTWg 

Amount  Bchieduled. 

. 

Dolls. 

Cu. 

Form  Ho.  98. 

Order  to  Show  Cause  in  Comp08ition.27 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy  No.  •  • . 


Bankrupt  . 


Whereas,  application  has  been  made  for  the  confirmation  of  the  composition 
offered  by  the  above-named  bankrupt,  and  it  appears  that  such  composition 
has  been  accepted  in  writing  by  a  majority  in  number  of  all  of  his  creditors 
whose  claims  have  been  allowed,  which  majority  represents  a  majority,  in 
amoimt  of  such  claims,  and  that  the  consideration  for  such  composition 
required  by  §  12-b  of  the  bankruptcy  law  of  1898  has  been  duly  deposited; 
now,  on  motion  of ,  Esq.,  attorney  for  such  bankrupt, 

It  is  ordered'. 


27.  The  application  for  this  order  may  be       tion  Twelve,  aaite.    See  also  forma  jnataftte 
made   by    Form   No.    61,   which,    however,       and  poaU 
should  be  verified.    Consult,  generally,  Sec- 


No.  99»]  Appsabanob  of  Ch$)ditqb  jn  Composition.  1847 


That  all  creditors  of »  a  bankrupt,  as  well  as  all  other 

parties  in  interest,  show  cause,  at  a  hearing  to  be  had  on  such  application 

before  the  District  Court  of  the  TJnited  Staties  f or  thfe District 

of .,  at  ,  in  the of ,  in  said 

district,  on  the day  of ,  19 . . . ,  at  ....  o'clock,  . .  m.,  or  as 

soon  thereafter  as  such  hearing  is  called,  why  such  application  should  not  be 
granted? 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this,  order  to 
each  of  the  creditors,  parties  in  interest  and  attorneys  entitled  to  notice  in  this 
proceeding,  and  by  publishing  a  copy  hereof  in  the  designated  newspaper 
of  the  county  district  of  such  bankrupt's  residence,  as  provided  by  such  law. 

That  such  notice  be  so  given  by  or  under  the  direction  of  the  referee  in 
charge  of  this  proceeding,^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  aj;  the  city  of ,  in  said  district,  on  the  ......  day 

of ,19... 

{Sieal  of    )  ' }   • 

the  court  J  Chrk. 

Form  Ho.  99. 

Appearance  of  Objecting  Creditor  in  Comp08ition.29 


In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Matter  of 


y  In  Bankruptcy  Koi»  « •  • 


Bankrupt  . 


To  the  District  Court  of  the  United  States  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

. . . '. ,  of ,......,  a  creditor  of , 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection 
to  the  confirmation  of  his  proposed  composition  herein. 

Dated, ,  ; , , ,  19 .  . . 


Attorney  for , 

Objecting  Creditor. 
Address 

I.  Or,  if  that  is  the  local  practice,  by       See  also  General  Order  XXXII,  for  time 
the  clerk.  within  which  this  appearance  must,  be  en- 

29.  Consult,    generally,    Section   Twelve.       tered,  and  compare  Equity  Rule  XVII. 
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Form  Ho.  100. 

Sptdfication  of  Objection  ia  CompotitioaJBO 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattes  of 


^  In  Bankruptcy  Na  . . . 


Bankrupt  . 


Now  comes ,  of y ,  a  creditor  and 

person  interested  in  the  estate  of   ,  the  above-named 

bankrupt^  and  does  hereby  oppose  and  object  to  the  confirmation  of  the 
composition  offered  by  said  bankrupt,  and,  for  grounds  of  such  opposition 
and  objection,  does  file  the  following  specification.** 

That  ^  such  confirmation  is  not  and  will  not  be  for  the  best  interests  of 
the  creditors  of  said  bankrupt  because  of  the  following  facts,  which  the 
imdersigned  charges  to  be  true,  viz.  :** 


Wherefore,  objection  is  made  to  such  confirmation  and  a  hearing  and  the 
judgment  of  the  court  is  asked  thereon. 


Objecting  Creditor. 

[by 


his  attorney. 

Address,   ] 

State  of ,  "^ 

County  of ,   yss.: 

City  of ,^ 

I, ,  the  objecting  creditor  mentioned  and  described  in 

the  foregoing  specification  of  objection,  do  hereby  make  solemn  oath  that 

so.  Consult  for  available  objections  Sec-  SS.  Or  speeify  any  other  objection  men- 

tion Twelve,  ante.    See  also  General  Order       tioned  in  §  12-d. 
XXXII.  SS.  Here  set  out  facts  as  in  any  other 

SI.  There  may,  of  course,  be  more  than       pleading,  showing  them  in  sufficient  detail 
one  objection.  to  give  the  bankrupt  proper  notice  of  the 

issue  he  must  meet. 
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the  statements  of  fact  contained  therein  are  true,  according  to  the  best  of  my 
knowledge,  information,  and  belief.^ 


.  * 


iSubscribed  and  sworn  to  before  me,  this day  of ,  19 . . . 


Form  No.  101. 
Order  of  Reference  to  Special  Master  in  Compo8ition.85 

In  the  District  Court  of  the  United  States  for  the District  of 


In  th£  Matteb  of 


Bankrupt  . 


^  In  Bankruptcy  Na  . . . 


Whereas,  application  has  been  made  for  the  confirmation  of  a  composition 
offered  by  the  above-named  bankrupt  and  a  hearing  set  to  consider  the  same, 

and ,  a  creditor  of  said  bankrupt,  having  appeared  by 

,  Esq.,  his  attorney,  and  filed  a  specification  of  objection 

to  such  confirmation ;  now,  on  motion  of ,  Esq.,  attorney 

for , 

It  is  ordered : 

That  the  issue  made  by  such  application  and  such  specification  of  objection 

be  referred  to ,  Esq.,  as  special  master,  to  ascertain  and 

report  the  facts,  with  his  conclusions  thereon. 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19.. . 


(    Seal  of    ) 
I  the  court  j 


Clerk. 


84.  If  the  Bpecification  is  made  hy  the 
ereditor's  attorney,  the  latter's  alBdavit 
should  show  why  the  creditor  does  not 
verify  and  how  the  attorney  is  acquainted 
with  the  facta;  also  that  he  is  authoriced 


by  the  creditor  to  file  the  specification  and 
verify  for  him. 

SS.  This  form  will  not  be  used  if  the 
judge  determines  to  hear  the  matter  him- 
self. See  Section  Twelve,  generally,  and 
the  foot-notes  to  forms  just  ante  and  po§t» 
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Form  Ho.  102. 

JRep9lrt  of  Special  Master  in  Co]npotttion.M 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt  . 


^  In  Bankruptcy  Ko.  . . . 


To  the  Honorable ,  District  Judge : 

I, ,  special  master^  appointed  herein  by  an  order  of 

your  court,  dated  the day  of ,  19 .  . . ,  do  hereby  report  as 

follows : 

On  receipt  of  said  order,  I  set  '"^  the day  of ,  19 .  • . ,  at 

o'clock,  .  .  M.,  at ,  in  the of in  said 

district,  as  the  time  and  place  at  which  such  reference  should  be  proceeded 
with,  and  notified  the  respective  attorneys ;  that,  at  such  time  and  place,  the 

bankrupt  was  represented  by ,  Esq.,  his  attorney,  and  the 

objecting  creditor  by ,  Esq.,  his  attorney,  and  ^  that 

there  were  the  following  additional  appearances : 

That,  thereafter,  the  proceedings  were  as  indicated  in  the  record-book  of 
such  reference,  which,  with  the  testimony  taken  and  the  depositions  used, 
is  handed  up  herewith. 

That^  in  accordance  with  such  proceedings,  and  after  due  consideration, 
I  do  find  the  facts  to  be  as  follows  :^ 


That,  on  such  facts,  it  is  my  opinion,  and  I  do,  therefore,  recommend, 
that  :^ 


86.  See  foot-note  35  to  Form  No.  101. 
This  form  can  also  be  used  for  the  several 
reports  by  a  special  master  referred  to  in 
the  text  and  post, 

87.  For  practice  on  references  to-  special 
masters;  see  Equity  Ruled  LXXIII  to 
LXXXIV. 

88.  If  there  were  no  additional  appear- 
ances strike  this  out. 


89.  The  referee  usually  prepares  his  own 
findings.  They  should  be  stated  with  suffi- 
cient particularity  to  inform  the  judge  as 
to  the  issne,'  and,  if  poMibte,  refer  to  the 
testimony  by  page  number  and  to  deposi- 
tions by  name  of  deponent  and  date, 

40.  Here  state  the  conclusion  and  recom* 
m^idation  in  a  single  sentence. 
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My  fees- on  auch  reference  are dollars  ($. . . .  )>  *^d  my  dit- 

Oursements  are dollars  ($....)?  &  ^^^^  ^  •  v dollars 

($....),  whieh  have  been  paid  to  me  by  the  petitioning  bankrupt^^ 

I  hand  up  herewith : 

(1)  The  record-book  on  this  reference,  including  the  testimony  of  wit- 
nesses therein. 

(2)  The  petition. 

(3)  The  specification  of  objection. 

(4)  The  depositions  used  on  such  reference^ 

(5)  The  exhibits  referred  to  in  such  record-book. 

(6)  All  other  papers  filed  or  used  on  such  reference. 
Dated, ., , , ,  19. .  • 

Bespectfidly .  submitted, 


Special  Master. 
Form  No.  103. 
Order  Confinning  (or  Refusing  to  Confirm)  CompotttUn.42 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matteb  of 


>'In  Bankruptcy  No. 


Bankrupt 


rf. 


Whereas,  an  application  for  the  confirmation  of  the  composition  at. 

per  cent.  ( . . .  .^),  offered  by  the  bankrupt  to  his  creditors,  has  been  made 
herein,  and  it  appearing  that  such  composition  has  been  accepted  by,  a 
majority  in  number  of  all  of  the  creditors  whose  claims  have  been  allowed, 
and  that  such  number  represents  a  majority  in  amount  of  such  claims,  and 
the  consideration  required  by  §  12-b  of  the  bankruptcy  law  of  1898  having 
been  deposited  in  the  place  designated  by  this  court ;  and  an  order  having  been 
previously  granted  requiring  creditors  to  show  cause  why  such  composition 
should  not  be  confirmed,  and  due  notice  having  been  given  as  required  by 
§  58-a  (2),  and  no  specification  of  objections  to  such  confirmation  having 

41.  Or  "  the  objecting  creditor,"  as  the  ally,  Section  Twelve,  and  for  effect  of  con- 
case  may  be.  firmation,  see  {§  14-c,  21-f-g,  and  70-f.    See 

42.  This  form  accomplishes  the  same  as  also  General   Orders   XII (3),  XXIX,   and 
Forms  Nos.  62  and  63,  and  also  formally  XXXII. 

dismisses  the   proceeding.     Consult,  gener- 
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been  filed,^  and  the  conrt  being  satisfied  in  all  of  the  partietdars  specified 
in  §  12-d  of  said  law.** 

It  is  ordered  that*'^  said  composition  be,  and  the  same  hereby  is,  in  all 
things  confirmed. 

It  is  further  ordered  that  distribution  of  said  consideration  shall  be  made 

by ,  the  trustee  herein,*®  and  that  he,  first,  pay  from  said 

deposit  the  claims  of  creditors  entitled  to  priority,  as  fijced  by  the  files  and 
records  of  this  proceeding  or  as  may  hereafter  be  ordered  f  second,  pay  the 
costs  of  this  proceeding  ^  in  the  sums  and  to  the  persons  as  likewise  so  fixed ; 
third,  pay,  according  to  the  terms  of  said  composition,  the  claims  of  the 
general  creditors  *®  allowed  herein,  as  shown  by  the  files  and  records  of  this 
proceeding  and  as  may  hereafter  be  ordered ;  and  fourth,  if  any  balance  shall 
remain,  that  the  same  continue  on  deposit  until  twelve  months  from  this 
date,  subject  to  such  subsequent  orders  as  may  be  granted  herein  during  that 
period,  and  then,  if  any  of  said  consideration  shall  remain,  that  the  same 
be  distributed  by  the  person  above  designated  pro  rata  among  such  creditors 
as,  prior  to  that  time,  shall  have  proven  and  had  their  claims  allowed  herein.** 

It  is  further  ordered  that  said  proceeding  in  bankruptcy  against  the  above- 
named  bankrupt  be,  and  the  same  hereby  is  dismissed. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  die  city  of ,  in  said  district,  on  the 

day  of ,  19. . . 


C    8^1  of    ) 
\  the  court,  j 


Clerh. 


48.  Or  if  a  specification  of  objections  was 
filed,  striite  out  this  clause  and  substitute 
**  and   a  specification   of  objection   having 

been  filed  by   ,  and  the  same 

having  been  duly  heard/'  reciting  the  refer- 
ence to  the  special  master,  if  any,  and  the 
filing  of  his  report  and  its  recommendation; 
for  such  recitals,  see  Form  No.  116. 

44.  If  confirmation  is  denied,  change  this 
recital  to  fit  the  facts. 

45.  In  that  event  also  stop  here  and  add: 


'*  confirmation  of  such  composition  be  and 
the  same  hereby  is  refused;  and  the  referee 
in  charge  is  directed  to  proceed  with  the 
administration  of  said  estate,"  concluding 
with  the  teste  clause  at  the  end  of  the  form. 

46.  Or  by  the  referee  or  the  clerk,  as  the 
court  may  order. 

47.  See  i  64-a-b. 

48.  See  Si  62  and  64-b(8). 
48.  See  i  57. 

50.  See  i  66. 


No.  104.]  Petition  to  Set  Asidb  Composition.  1858 


Tonu  Ho.  104. 
Petition  to  Set  Aside  a  Composition. 
(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.)^  Nt>.  271.) 

In  the  District  Court  of  the  TTnited  States  for  the  .* District  of 


In  the  Matter  of 


i«  •  •  •  •  •  • 


Bankrupt. 


^ 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  to  this  court  and 

alleges: 

1.  That  he  is  a  creditor  and  party  in  interest  herein^  whose  claim  has  been 
duly  filed  and  allowed  in  this  proceeding. 

2.  That  on  the  ......  day  of ,  19 ... ,  the  bankrupt  herein, 

after  he  had  been  examined  before  the  referee,  duly  offered  a  composition  in 
said  proceeding  to  his  creditors  upon  the  following  terms  and  conditions : 

That  said  offer  was  thereafter  duly  accepted  by  petitioner  and  other  creditors 

of  said  bankrupt,  upon  the  terms  and  conditions  as  offered  and  on  the 

day  of ,  19. . .,  the  said  composition  was  duly  confirmed 

by  the  district  judge  in  the  manner  and  form  as  offered  and  accepted.      . 

3.  That  said  composition  was  offered  and  accepted  and  eonfinned  upon 
statements  that  all  the  creditors  should  share  equally  in  said  composition  and 
receive  the  same  pro  rata  amounts  upon  their  said  several  claims. 

4.  That  since  the  entry  of  the  order  confirming  said  composition  and 
within  a  period  of  six  months  thereafter  your  petitioner  has  discovered  that 
statements  upon  which  the  said  composition  was  procured  were  false  and 
untrue  and  that  fraud  was  practiced  by  the  said  bankrupt  in  procuring  the 
said  composition  in  the  following  particulars:  [Here  allege  specifically  the 
fraudulent  acts  of  bankrupt  by  which  it  is  claimed  the  composition  is 
vitiated.'] 

5.  That  all  of  the  above  facts  and  circumstances  were  not  known  to  peti- 
tioner prior  to  the  confirmation  of  the  composition  herein. 

6.  That  your  petitioner  relied  upon  the  representations  of  the  bankrupt 
and  would  not  have  accepted  said  composition  had  he  known  the  exact  situa- 
tion and  the  fraudulent  acts  of  the  bankrupt,  as  above  stated. 

7.  No  previous  application  for  the  order  asked  for  herein  has  been  made. 
Wherefore,  your  petitioner  prays  that  lie  said  composition  he  vacated  and 

set  aside,  the  proceeding  reinstated  and  the  property  returned  to  the  trustee 
for  distribution,  according  to  the  bankruptcy  law. 


Petitioner, 
[Verification.'] 
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Fomi  Ho,  104-A. 
Order  SetUnc  Aside  a  CompositieiL 

(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.),  No.  310.) 

At  a  State  Term  of  the  District  Court  of  the  United  States,  held  in 

and  for  the  District  of ,  at  the  Court  House,  in  the 

City  of ,  on  the day  of ,  19 .  . . 

Present : 

Hon 


District  Judge. 


In  the  Mattek  of 


Bankrupt. 


,  a  creditor  of  the  above  named  bankrupt,  having 

filed  a  petition  herein,  verified  the day  of >  19  •  •  >  praying 

that  the  composition  of  said  bankrupt  with  his  creditors,  confirmed  by  order 

of  this  court  dated  the day  of  . ,  19 . . ,  be  vacated  and 

set  aside  for  fraud  in  procuring  same,  and  the  proceeding  reinstated,  and  an 

order  to  show  cause  having  been  issued  thereon  on  the   day  of 

^,  19. .,  and  the  said  motion  having  come  on  for  hearing  before 

this  court  on  the day  of ,  19 . .,  Catid  a  trial  had), 

Nok,  upon  reading  and  filing  the  petition  of aforesaid, 

and  upon  all   the  pleadings  and  proceedings  herein,   and  after  hearing 

,  Esq.,  in  support  of  said  motion,  and   , 

Esq.,  in  opposition  thereto,  and  due  deliberation  having  been  had  thereon, 
it  is,  on  motion  of ,  attorney  for  said  petitioner. 

Ordered,  adjudged  and  decreed  that  the  composition  of  the  bankrupt  with 
his  creditors  herein,  confirmed  by  this  court  by  order  made  and  entered  on 

the   ......   ay  of   ,  19 .  • ,  be  and  the  same  hereby  is  in  all 

respects  vacated  and  set  aside  and  the  bankruptcy  proceeding  reinstated. 

And  it  is  further  ordered  that  the  property  of  the  said  bankrupt  be  and 
hereby  is  restored  to  the  trustee  herein  and  the  said  trustee  directed  to  pro- 
ceed with  the  administration  of  this  estate,  as  provided  in  the  Bankruptcy 

Act.  , 

D.  J. 
Form  No.  105. 

Petition  for  Extension  of  Time  to  Apply  for  Disdiaii^e.''^ 

In  the  District  Court  of  the  TTnited  States  for  the  ......  District  of 


In  THk  Matter  of 


Bankrupt. 


To  the  Honorable ,  District  Judge : 

Your  petitioner  respectfully  shows: 
That  he  is  the  bankrupt  herein. 

51.  Consult  Section  Fourteen,  generally. 


No.  106.]  Certificate  fob  Extension  of  Time.  1356 


That  more  than  twelve  and  less  than  eighteen  months  have  elapsed  since 
the day  of ,  19 . .'.,  when  he  was  adjudicated  bankrupt. 

That  he  was  unavoidably  prevented  from  filing  an  application  for  a  dis- 
charge within  twelve  monhts  after  such  adjudication  for  the  following 


reasons  :^ 


That  he  desires  to  file  such  application  and  secure  a  discharge. 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked.  ^ 

Wherefore  your  petitioner  prays  for  an  order  extending  his  time  to  file 
such  petition  for  discharge  until  the  expiration  of  eighteen  months  from  the 
date  of  such  adjudication. 

Dated,   , , ,   ,  19 . . . 


Petitioner. 
[Add  verificaiion  as  in  Form  No.  66.] 


Foam  No.  106. 
l^eferee's  Certificate  on  Application  for  Extension  of  Xime.<^> 

In  the  District  Court  of  the  United  States  for  the Digtrict  of 


-^ 


In  the  Matter  of 


Bankrupt  . 


To  the  Honorable ,  District  Judge : 

I, * ,  referee  in  bankruptcy  in  charge  of  this  proceed- 
ing, do  hereby  certify :  ■ 

That  the  above-named  bankrupt  was  adjudicated  herein  on  the   

day  of ,  19 .  . . 

That,  from  the  files  and  records  of  such  proceeding  and  gny  information 
possessed  by  me,  therie  appears  no  reason  why  such  bankrupt's  petition  for  an 
extension  of  time  to  file  application  for  a  discharge  should  not  be  granted ;" 
and  that,  in  my  opinion,  such  bankrupt  has  not  been  guilty  of  laches  in 
applying  for  his  discharge.  ' 

I,  therefore,  recommend  that  his  petition  for  extension  of  time  be  granted. 

Dated, ,  ..* , , ,  19... 

> 

Referee  in  Bankruptcy. 

52.  Here  give  reasons  as,  for  instance,  54.  Or,  if  reasons  against  the  granting 
lack  of  funds  to  pay  expenses,  iUness,  of  the  petition  or  any  facts  which  should 
absence,  etc.     See  §  14-a.  be  brought  to  the  attention  of  the  judge 

53.  This  certificate  is  not  required,  but  exist,  state  them  here.  Consult  Section 
is  often  applied  for,  the  referee  having  all  Fourteen. 

the  facts  before  him. 
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Form  Ho.  107. 

* 

(Mer  Bztendi&i  Time  to  Apply  for  Disduxf e.H 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattsb  of 


Bankrupt  . 


>.In  Bankruptcy  No. 


Whereas,  a  petition  for  an  extension  of  time  to  apply  for  discharge,  as 
provided  in  §  14ra  of  the  bankruptcy  law  of  1898,  has  been  filed  by  the 
above-named  bankrupt,  and  an  order  to  that  effect  is  recommended  by 
,  Esq.,  the  referee  in  bankruptcy  in  charge  of  this  pro- 
ceeding; now,  on  motion  of ,  Esq.,  attorney  for  said 

bankrupt. 

It  is  ordered: 

That  the  time  of ,  the  bankrupt  herein,  to  (ipply  for 

a  discharge  be,  and  the  same  hereby  is,  extended  until  the  expiration  of 

eighteen  months  from  the day  of ,  19 ... ,  the  date  of  his 

adjudication  herein. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ^  in  said  district,  on  the 

day  of ,  19 . . . 


{flwil  of   )  ' • > 

tbe  c<mrt  ]  QUfk. 

55.  This  order  usually  follows  the  peti-  charge,  see  Forms  Nos.  57,  58  and  50,  'as 

tion  and  certificate,  Forms  Nos.   105  and  supplemented  by  Forms  Nos.  108,  109,  110, 

106.     Consult  Section  Fourteen,  ante;  and  111,  113,  114,  and  115.     See  also  General 

for  other  forms  on  proceedings  for  a  dis-  Order  XXXI.. 


No.  108.]  Application  fob  Dibchasoe.  1357 

Pona  Vo.  106. 

Order  to  Show  Cause  on  Application  for  ]>i8chaTge.oe 
In  the  District  Court  of  the  United  States  for  the District  of 


Ik  ths  Matter  of 


Bankrupt  . 


— > 


^In  Bankruptcy  Na  ••• 


Whereas,  application  has  been  made  by  the  above-named  bankrupt  for  a 
discharge,  as  provided  by  §  14-a  of  the  bankruptcy  law  of  1898;  now,  on 
motion  of ,  Esq.,  attorney  for  such  bankrupt, 

It  is  ordered : 

That  all  creditors  of  ^"^ -. . . ,  2  bankrupt,  as  well  as  all  other 

parties  in-  interest,  show  cause,  at  a  hearing  to  be  had  on  such  application 

before  the  District  Court  of  the  United  States  for  the District  of 

,  at ,  in  the of ,  in  said  district,  on 

the day  of ,  19 ... ,  at  ....  o'clock,   . .   m.,  or  as  soon 

thereafter  as  such  hearing  may  be  had,  why  such  application  should  not  be 
granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date  set  for  such  hearing  to  each  of  the  creditors, 
parties  in  interest  and  attorneys^  entitled  to  notice  of  proceedings  herein, 
and  by  publishing  a  copy  hereof  in  the  designated  newspaper  of  the  county 
district  of  such  bankrupt's  residence,  not  later  than  one  week  prior  to  such 
date.** 

That  such  notice  be  so  given  by,  or  under  the  direction  of,  the  referee  in 
bankruptcy  in  charge  of  this  proceeding.^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of  .........  19. . . 

f   Seal  of   )  9 

I  the  court  j  ♦  Cl^j.Jg^ 

56.  This  form  is   intended  as  a  substi-      and ,  as  individuals,  members  of 

tute  for  the  "  Order  of  Notice  *'  which  is  a       such  copartnership,  bankrupts." 

part  of  Form  No.  57.     For  criticisms  of  58.  For  instance  those  designated  bj  ered* 

same,    see    Sections    Fourteen    and    Fifty-  itors  under  General  Order  XXI (2). 

eight.  59.  See  §  58-b,  and  compare  fi  58-a(2). 

57.  In  partnership  cases,  substitute:  "of  SO.  Or  by  the  clerk,  as  is  the  practice  in 
,  a  partnership  and   each  district 
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[No.   109. 


Form  IFo.  100. 

1 

Seferee't  Certificate  of  Confonnity  on  ]>i8diarge.n 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


y  In  Bankruptcy  No. 


To  the  Honorable ,  District  Judge : 

■ 

'     I, ,  referee  in  bankruptcy  in  charge  of  this  proceedings 

do  hereby  certify : 

That  I  have  given  the  notice  of  the  hearing  on  the  application  of  the 

bankrupt  for  a  discharge,  as  directed  by  an  order  dated  the day  of 

,  19 . , . ,  herein,  as  appears  by  the  affidavit  of  mailing  ^ , 

and  the  affidavit  of  publication,  hereto  attached  and  made  a  part  hereof. 

That,  from  the  files  and  record-book  of  this  proceeding,  it  appears  that 
was  adjudicated  bankrupt  herein  on  the df^r 


of 


,    J.t7  •    •    • 


That  the  administration  of  said  bankrupt's  estate  ie  closed.^ 
That  from  such  files  and  record4)ook,  it  satisfactorily  appears  that  such 
bankrupt  has  not  committed  any  of  the  offenses  or  done  any  of  the  acts  which 
would  be  an  objection  to  his  discharge,  and  that,  in  my  opinion,  such  appli* 
cation  should  be  granted.®* 

J^&i/CCl,  ••••••y  ■•••••^  ••••••^  .•••••,  x«7  •  •  • 


61.  This  form  conforms  to  the  practice  in 
those  districts  where  the  referee,  and  not 
the  clerk,  gives  the  notice  of  application 
for  a  discharge.  It  is  usually  drawn  by 
the  referee.  Consult  Section  Fourteen,  gen- 
erally, for  practice.  See  also  forms  just 
ante  and  post. 

62.  Or  "my  certificate  of  mailing"  if 
the  referee  mails  the  notices  himself. 


Referee  in  Bankruptcy. 

63.  Or,  if  the  case  is  not  closed,  state  the 
facts,  as  :  "  not  closed,  but  has  proceeded 
to  a  first  meeting  and  choice  of  trustee,  and 
the  bankrupt's  examination  is.  completed;" 
or  "  to  a  first  dividend." 

64.  If  the  contrary  is  true,  or  there  is 
any  reason  why  the  hearing  should  be  post- 
poned, state  the  facts  and  make  the  proper 
recommendation. 


No8.  110,  111.] 


DiscHARos;  Objections. 
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Form  STo.  110. 
Appearance  by  ObjectiBg  Creditor  on  I>i8chaxge.69 

In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Matter  of 


Bankrupt  • 


>  In  Bankruptcy  Ka  . 


To  the  District  Court  of  the  United  States  for  the District  of : 

The  clerk  of  this  court  will  please  enter  my  appearance  as  attorney  for 

. . .  ; ,  of , ,  a  creditor  of , 

the  above-named  bankrupt,  who  desires  to  file  a  specification  of  objection  to 
the  application  of  such  bankrupt  for  a  discharge. 

Dated,  * , , •. . ,  ..'.««»,  19  .• ,  '\ 


Attorney  for  Objecting  Creditor. 
Address, 


Form  Vo.  111. 

Specification  of  Objection  to  Di8cbarge.06  ' 

In  the  District  Court  of  the  United  States  for  the District  of 


Ii^  THE  Matter  of 


Bankrupt  . 


>>In  Bankruptcy  No.  ... 


Now  comes ,  of , ,  a  creditor  and 

person  interested  in  the  estate  of ,  the  above-named 

bankrupt,  and  opposes  and  objects  to  the  granting  of  such  bankrupt's  appli- 


65.  Consult,  generally,  Section  Fourteen, 
ante.  See  also  General  Order  XXXII,  for 
time  within  which  this  appearanoe  must  be 
entered,  and  compare  Equity  Rule  XVII. 


66.  Consult,  generally,  Section  Fourteen, 
ante,  and  General  Order  XXXII.  This  form 
is  thought  more  in  accord  with  {  14-b  and 
such  general  order  than  is  Form  No.  58. 
See  also  forms  just  awte  and  post. 
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cation  for  a  discharge,  and,  for  grounds  of  such  opposition  and  objection, 
does  file  the  following  specification : 

I.  That  such  application  should  not  be  granted,  because  of  the  following 
f acts^  which  the  undersigned  charges  to  be  true,  viz.  :^ 

II.  That  such  application  should  not  be  granted,  because  of  the  following 
facts,  constituting  an  additional  ground,  which  the  unaersigned  charges  to 
be  true,  viz.  :^ 

Wherefore,  objection  is  made  to  the  granting  of  such  application  for  a 
discharge  and  a  hearing  and  the  judgment  of  the  court  is  asked  thereon. 


Objecting  Creditor. 
[by 


his  Attorney, 


10 


Address, 


lAdd  verification  08  in  Form  No.  100.]  • ] 

Torm  No.  118. 

£zceptioiit  to  Specifications. 
(Hagar  and  Alexander's  Bankruptcy  Forma  [2d  Ed.],  No.  275.) 

United  States  District  Oourt, District  of « •  4 


In  the  Matteb  of 


>-  In  BankTupt47  Ka  .  •  • 


Bankrupt  • 


,  the  bankrupt  herein,  by  .... .' ,  his 

attorney,   hereby  excepts   to   the   specifications  filed  herein   in  behalf  of 
........  ; ,  as  follows : 

67.  For  instance.     "That  such  applicant  68.  If  a  second  ground  is  aUeged  insert 

was   granted    a   discharge    in    a  voluntary  it  here,  for  instance:     "  Such  applicant  has 

proceeding  within  six  years  prior  to  this  committed   one  of   the  offenses  punishable 

application,  to  wit:     In  the  District  Court  by  imprisonment  specified  in  f  ^9-b  of  the 

of  the  United  States  for  the District  bankruptcy  law  of  1898,  in  that"  specif y- 

of ,  on  the  ....  day  of ing  the  offense  charged,  giTing  time,  place, 

lO...**  and  transaction. 

70.  See  foot-note  34  to  Form  No.  100. 


No.  113,]  Dischaege;  Osder  of  Reference.        ,  i36i 

1.  He  excepts  to  the  first  of  the  said  specifications  on  the  ground  that  the 
same  is  indefinite,  insufficient,  and  does  not  state  an  offense  under  the 
United  States  bankruptcy  act  which  would  he  a  bar  to  the  discharge  of  the 
bankrupt,  to  wit : 

2.  He  excepts  to  the  specification  numbered  " "on  the  ground 

that  the  allegations  contained  in  the  same  do  not  contain  any  specific  aver- 
ment of  fact;  that  the  said  specification  is  vague,  indefinite  and  general; 
that  the  said  specification  does  not  raise  any  issue  that  can  be  met  by  the 
bankrupt  herein,  as  the  said  specification  fails  to  state  what  statemefits  were 
made  by  the  bankrupt  which  are  stated  to  have  been  knowingly  false  when 
made. 

3.  That  the  said  specifications  hereinbefore  excepted  to  should  be  dis- 
missed and  stricken  out. 

Dated , ,  19. . . 


Counsel  for  bankrupt, 
Street, 


Form  Vo.  113. 
Order  of  Reference  to  Special  Master  on  Discliarge.Ti 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


J 


>"  In  Bankruptcy  Na  .  • . 


Whereas,  application  has  been  made  by  the  above-named  bankrupt  for  a 

discharge  herein  and  a  hearing  set  to  consider  the  same,  and '. . . , 

a  creditor  of  said  bankrupt,  having  appeared  by ,  Esq., 

his  attorney,  in  opposition,  and  filed  a  specification  of  objection  thereto; 
now,  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  issue  made  by  such  application  and  such  specification  of  objec- 

71.  Consult,  generally,  Section  Fourteen,       form  will  not  be  used  if  the  judge  deter- 
and  the  forms  just  a/nte  and  po8t.     This       mines  to  hear  the  matter  himself. 

86 
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tion  be  referred  to .^  Esq.,  as  special  master,  to  ascertain 

and  report  the  facts,  with  his  conclusions  thereon. 

Witness,  the  Honorable  ..../... ,  Judgeof  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the day 

of ,  19... 

f    Sfeal  of    ) 
I  the  court,  j 


Clerk. 


Foirm  Ho.  114. 

Notice  of  Hearing  Before  Special  Master. 
(H«gar  and  Alexander's  Bankruptcy  Fbrms  [2d  Ed.],  No.  279.) 

United  States  District  Court, District  of 


Ik  ths  Matteb  of 


>.  In  Bankruptcy  No.  . .  > 


Bankrupt  -• 


Please  take  notice  that  the  issues  raised  by  the  specifications  of  objection  to 

the  discharge  of  the  above-named  bankrupt,  filed  by , 

have  been  duly  referred  to   ,  Esq.,  as  special  master 

(or  referee)  for  examination,  testimony  and  report  and  that  a  hearing  will 
be  held  upon  said  specifications  at  the  office  of  the  said  special  master  (or 

referee)  No ,  city  of ,  on  the 

day  of ,  19 . . . ,  at o'clock,  .  . .  m.,  and  a  motion 

made  to  dismiss  the  said  specifications,  and  for  such  other  and  further  relief 
as  to  the  court  may  seem  just  and  proper. 

Dated , , ,  19... 


Attorney  for  banktupt, 

Street, 

City  of 


To 

,Esq., 

Attorney  for  creditors. 


•  m. 


Nos.  115,  116.] 


Oki>sb  Dbnyino  Dibohabge. 
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Form  Ho.  115. 
Report  of  Special  Master  on  I>i8Cliarge.72 

See  Form  No.  102,  and  the  foot-notes  thereto.     Such  form  is  equally 
available  in  a  proceeding  for  discharge. 


Form  No.  116. 
Order  Denyinf  Discharge,  After  Reference  to  Special  Master.TS 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattbb  of 


>-  In  Bankruptcy  No.  . . . 


Bankrupt 


-J 


Whereas,  application  has  been  made  by ,  a  bankrupt, 

for  a  discharge  herein,  and  a  specification  of  objection  having  been  filed 

thereto  by ,  a  creditor  and  party  in  interest,  and  such 

specification  having  been  referred  to ,  Esq.,  as  special 

master,  to  ascertain  and  report  the  facts  with  his  opinion,  and  such  special 
master  having  reported  and  recommended  that  such  specification  be  sustained, 
and  exceptions^*  to  such  report  having  been  duly  filed  by  said  baJoJcrupt,  and 

the  same  having  been  argued ;  now,  on  motion  of ,  Esq., 

attorney  for. such  objecting  creditor, ,  Esq.,  attorney  for 

the  bankrupt,  appearing  in  opposition, 

It  is  ordered: 

That  the  specification  of  objection  of ,  a  creditor  and 

party  in  interest  herein,  be,  and  the  same  hereby  is,  sustained. 

That  the  application  of  the  said ,  a  bankrupt,  be,  and 

the  same  hereby  is,  denied. 

That^^  the  objecting  creditor  herein  recover  and  have  judgment  against 

72.  For  practice,   consult   Section   Four-  etc.,  can,  it  is  thought,  be  adapted  to   it. 

teen,  and  the  forms  just  ante  and  post.  Consult,  generally,  Section  Fourteen,  ante, 

78.  This  order   is  the  converse  of  Form  74.  If  no  exceptions  were  filed,  leave  this 

No.  59,  and,  in  cases  of  hearings  before  a  clause    out.      For    practice    on   exceptions, 

special  master  resulting  in  a  report  recom-  see  Equity  Rules  LXXXIII  and  LXXXIV. 

mending  a  discharge   and  awarding  costs,  75.  If  costs  are  allowed,  add  this. 
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the  bankrupt  for'* dollars  ($ ),  being dollars  ($ ), 

less  f^ostS;  and dollars  ($ ),  lus  disbursements  herein. 

Witness,  the  Honorable ^  Judge  of  the  said  court, 

and  the'Beal  thereof,  at  the  city  of ^  in  said  district,  on  the 

day  of ,  19 . . . 

f   Seal  of   )  } 

I  t»ie  court  I  Clerk. 

Form  No.  117. 
Voluntary  Petition  of  Partnership,  All  Partnen  Not  Joininf.77 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of ,  and   ,  of  the 

of ,  in  the  county  of ,  in  said  district,  by 

occupation  respectively and ,  respectfully  shows : 

That  your  petitioners  and are  and  have  been  partners 

under  the  style  of ,  which  partnership  has  had  its  prin- 
cipal place  of  business  at  the   of   ,  in  the  county  of 

,   in  said  district,''®  for  the 'greater  portion  of  the  six  months 

immediately  preceding  the  filing  of  this  petition ;  and  that  said  partnership 
is  insolvent  and  owes  debts  in  excess  of  one  thousand  dollars  ($1,000). 

That  your  petitioners  as  individuals  each  owes  debts  which  he  is  unable  to 
pay  in  full. 

That  such  partnership*  and  your  petitioners  are  willing  to  surrender  its 
and  their  property  for  the  benefit  of  its  and  their  creditors,  respectively, 
except  such  as  is  exempt  by  law,  and  desire  to  obtain  the  benefits  of  the 
bankruptcy  law  of  1&98,  as  amended. 

That  the  said ,  whose  place  of  residence  is  in  the 

of ,  in  the district  of ,  has  refused 

and  still  refuses  to  join  in  this  petition;  that  he  is  neither  a  wage-earner 
nor  a  person  engaged  chiefly  in  farming  or  the  tillage  of  the  soil,  and  as  an 
individual,  owes  debts  which  he  is  imable  to  pay  in  full. 

That^^  such  partnership  has  been  dissolved,  but  there  has  as  yet  been  no 
final  settlement  thereof. 

76.  The  disbursements  should  be  shown  78.  If  the  petition  is  filed  in  the  district 
by  affidavit  at  time  application  for  costs  of  the  domicile  or  residence  of  one  of  the 
is  made.  partners,  here  add  an  allegation  to  show 

77.  Tins  form  can  be  adapted  to  a  case  the  fact. 

where  all  the  partners  join,  and  then  used  79.  If  there  has  been  a  dissolution,  use 

as  a  substitute  for  Form  No.  2,  if  desired.  this  clause,  modifying  slightly  the  previous 

Consult,  generally.  Sections  Five  and  Eigh-  allegations  to  fit;  if  not,  leave  it  out.    See 

teen,  and  see  General  Orders  VI,  VII,  and  §  5-a. 
VIII. 


/ 
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That  the  schedule  hereto  annexed  marked  A,  and  verifLed  by  your 
petitioners'  oaths,  contains  a  full  and  true  statement  of  all  the  debts  of  said 
partnership,  and  (so  far  as  it  is  possible  to  ascertain)  the  names  and 
residences  of  its  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  B,  and  verified  by  your  peti- 
tioners' oaths,  contains  an  accurate  inventory  of  all  of  the  property  of  said 
partnership,  both  real  and  personal,  and  such  further  statements^  con- 
cerning said  property  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  C,  and  verified  by  the  oath  of 

your  petitioner ,  contains  a  full  and  true  statement  of 

all  of  his  individual  debts,  and  (so  far  as  it  is  possible  to  ascertain)  the 
names  and  places  of  residence  of  his  individual  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  said  law. 

That  the  schedule  hereto  annexed  marked  D,  and  verified  by  the  oath 

of  your  petitioner ,  contains  an  accurate  inventory  of  all 

of  his  individual  property,  both  real  and  personal,  and  such  further  state- 
ments concerning  said  property  as  is  required  by  said  law.*^ 

Wherefore,  your  petitioners  pray^  that  such  partnership  and  your  peti- 
tioners as  individuals  may  be  adjudged  bankrupt  within  the  purview  of  such 
bankruptcy  law  of  1898,  as  amended,  and  that  service  of  this  petition  with 

a  subp<Bna  be  made  upon ,  such  nonconsenting  partner, 

and  that  such  proceedings  be  had  as  are  provided  in  said  law  and  General 
Order  VIII  of  the  Supreme  Court  and  as  the  court  may  order. 

y 

•• > 

••  ••••••♦•> 

Aii(ymey  of  Petitionerg. 

State  of , 

County  of ,    ^$8.: 

City  of , 

We, and ,  the  petitioning  debtors 

mentioned  and  described  in  the  foregoing  petition,  do  severally  make  solemn 

80.  If  exemption  is  claimed  in  the  part-  82.  Prayer  should  ask  for  an  adjudication 
nership  assets,  insert  a  reference  to  such  of  the  individuals  as  well  as  of  the  firm, 
claim  here.    See  Section  Six,  ante.  In  re  Wing  Yick  Co.   (D.  C,  Hawaii),  13 

81.  Repeat  the  last  two  paragraphs  as  to  Am.  B.  R.  757« 
each    partner,    numbering    the    schedules. 

Schedule  E  and  F,  G  and  H,  etc. 
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oath  that  the  statements  of  fact  contained  therein  are  true,  aocording  to 
the  best  of  our  knowledge,  information,  and  belief. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 , 


[Attach  schedules®  and  summary  statements  for  each  the  partnership  and 
the  petitioning  partners,  using  those  suggested  by  Form  No.  1,  but  changing 
their  lettering  to  correspond  to  the  allegations  of  the  petition.] 

Form  Ho.  118. 

r 

Inyohintary  Petition  by  Three  CreditorB.S4 

To  the  Honorable ,  Judge  of  the  District  "Court  of  the 

United  States,  for  the District  of : 

The  petition  of ,  of , ,  and 

,  of  ....-...., ,  and ,  of , 

,  respectfully  shows  :^ 

That of  the of ,  in  said  district, 

has,  for  the  greater  portion  of  the  six  months  next  preceding  the  date  of  the 

filing  of  this  petition,  had  his  principal  place  of  business®^  at  the 

of ,  in  the  county  of ,  in  said  district,  and  i^  by  occupation 

a 

That  the  said owes  debts  to  the  amount  of  one 

thousand  dollars  ($1,000)  and  over,  is  insolvent,  and  is  neither  a  wage-earner 
nor  a  person  engaged  principally  in  fanning  or  the  tillage  of  the  soil.®' 

(That®®  the  said is  a  corporation,  organized  under 

the  laws  of  the  State  of ,  and  that  it  is  engaged  principally  in 

trading  and  mercantile  pursuits.) 


88.  Schedules  should  be  complete  both  for 
the  firm  and  for  each  partner.  In  re  Gay 
(D.  C,  N.  H.),  3  Am.  B.  R.  529,  98  Fed. 
870. 

84.  This  form  should  be  executed  in 
duplicate.  It  is  intended  as  a  substitute 
for  Form  No.  3,  which  is  clearly  demur- 
rable. See  Sections  Three,  Four,  Five,  Eigh- 
teen, and  Fifty-nine,  and  the  forms  for  in- 
voluntary proceedings,  immediately  posL 

85.  If  petitioners  are  corporations,  indi- 
cate under  what  laws;    if  copartnerships, 


set  out  the  firm  name  and  add:  "  composed 
of and /*  etc. 

86.  Or  "  resided  "  or  "  had  his  domicile/* 
as  the  case  may  be. 

87.  If  the  bankruptcy  of  a  partnership  is 
asked,  modify  this  paragraph  and  those 
preceding  so  as  to  show  the  jurisdictional 
allegations  as  to  the  partnership  and  the  in- 
dividuals composing  it,  suggested  by  Fprm 
No.  143. 

88.  If  the  allied  bankrupt  is  a  corpora- 
tion, insert  this  paragraph,  modifying  the 
previous  allegations  where  necessary. 


No.  118.]       Involuntaey  Petition  bt  Thbbb  Creditors. 


1867 


(That,®'  upon  information  and  belief,  the  said has 

less  than  twelve  creditors.) 

That  your  petitioners  are  creditors  of  said <•....,  having 

provable  claims  against  him  which  amount  in  the  aggregate,  in  excess  of  the 
value  of  securities  held  by  them,  to  five  hundred  dollars  ($500) ;  and  that 
neither  of  your  petitioners  is  entitled  to  priority  of  payment  on  his  said 
claim,  within  the  meaning  of  §  64-b  of  the  bankruptcy  law  of  1898,  nor  has 
either  of  your  petitioners  received  a  preference  within  the  meaning  of 
§  00-a-b  of  such  law,  as  amended.®^ 

That  the  nature  and  amount  of  your  petitioners'  claims  and  the  securities 
held  by  them,  if  any,  are  as  follows  :®^ 

That,  within  four  months  preceding  the  filing  of  this  petition,  viz.:  on 

the day  of ,  19 ...  ,®^  the  said ,  while 

insolvent,  committed  an  act  of  bankruptcy  in  that  he  did®' 

(That^  your  petitioners  have  made  diligent  effort  to  find  the  said 

within  said  district ;  that  he  is  not,  and  has  not  for days 

been  at  his  place  of  business ;  nor  has  he  during  the  same  time  been  at  his 
usual  place  of  abode;  that,  according  to  your  petitioners'  best  information 

and  belief,  the  said has  absconded ;  and  that  personal 

service  of  a  supbcena  cannot  be  made  on  him  in  said  district.) 

Wherefore,®*^  your  petitioners  pray  that  service  of  this  petition,  with  a 

subpoena,  may  be  made  upon    ,  as  provided  by  said 

bankruptcy  law  of  1898  as  amended,  and  that  he  may  be  adjudged  bankrupt 
within  the  purview  of  such  law. 


Petitioners. 


Attorney  for  Petitioners. 


89.  Use  only  if  petition  is  by  one  cred- 
itor. 

90.  Or  as  the  case  may  be.    See  §  59-b. 

91.  Set  out  sufficient  facts  to  inform  the 
court  as  to  amount,  consideration,  and  the 
like. 

99.  If  the  act  of  bankruptcy  was  evi- 
denced by  an  instrument  that  was  required 
to  be  recorded  or  might  be  recorded,  see 
§  3-b(l),  and  modify  this  allegation  to  fit 
the  facts. 

98.  Here  set  out  the  act  of  bankruptcy 
clearly,  giving  sufficient  facte  as  to  time, 


place,  transaction,  etc.,  to  show  unequivo- 
cally the  commission  of  an  act  or  acts  bring- 
ing the  case  within  one  of  the  subdivisions 
of  §  3-a. 

94,  Use  only  when  order  of  publication 
is  to  be  asked.  Change  facts  in  form  to  fit 
the  facts  of  each  case. 

95.  If  the  bankruptcy  of  a  partnership 
is  desired,  modify  this  clause  so  that  it 
will  ask  adjudication  of  both  the  partner- 
ship and  the  individuals.  See  Form  No. 
117. 
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State  of , 

County  of ,   ^ss. 

City  of , 

and y^  the  petitioning  creditors 

mentioned  and  described  in  the  foregoing  petition,  do  hereby  severally  make 
solemn  oath  that  the  statement  of  fact  contained  in  the  forgoing  petition 
are  true,  according  to  the  best  of  their  knowledge,  information,  and  belief.^ 


Subscribed  and  sworn  to  before  me,  this day  of ,19 


Form  No.  118. 

Inyolitiitaty  Petition  by  One  Creditor  Against  a  Partnenhip. 

(Hagar  and  Alexander's  Bankruptcy   Forms   [2d   Ed.],  No.  9.) 

To  the  Honorable , 

Judge  of  the  District  Court  of  the  United  States,  for  the  • 
District  of :  - 


The  petition  of ,  of ,  respectfully 

shows: 

First.    That and .' .  are  and  have 

been  copartners,  doing  business  under  the  firm  name  and  style  of 

,  and  have  had  their  principal  place  of  business  at ,  State 

and  district  aforesaid,  for  the  greater  portion  of  the  six  months  next  preced- 
ing the  date  of  the  filing  of  this  petition;  that  the  said  partnership  is 
insolvent  and  owes  debts  to  the  amount  of  one  thousand  dollars  and  upwards 
and  is  neither  a  wage-earner  nor  a  person  engaged  principally  in  farming  or 
the  tillage  of  the  soil. 

Second,    That  upon  information  and  belief,  the  said  partnership 

has  less  than  twelve  creditors. 

Third.     That  your  petitioner  is  a  creditor  of  said 

and composing  the  partnership  firm  of , 

having  a  provable  claim  against  said  partnership,  amounting  in  the  aggregate 
in  excess  of  securities  held  by  him  to  the  sum  of  five  hundred  dollars ;  that 

86.  If  verified  by  members  of  a  partner-  97.  If,  for  any  reason,  this  verification 

ship  or  officers  of  a  corporation,  describe  is  made  by  attorney,  change  to  fit  the  facts, 
the  affiants  properly.  and  bring  it  within  the  cases  cited  on  p. 

218,  ante. 
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your  petitioner  is  not  entitled  to  priority  of  payment  of  his  said  claim  within 
the  meaning  of  section  64  (b)  of  the  United  States  bankruptcy  act  and  the 
amendments  thereof,  nor  has  he  received  a  preference  within  the  meaning  of 
section  60  (a-b)  of  such  law  as  amended. 

Fourth.     That  the  nature  and  amount  of  your  petitioner's  claim  is  ad 
follows : 


No  part  of  said  claiii\  has  been  paid  though  duly  demanded. 

Fifth.    Your  petitioner  represents  that  the  said and 

,  composing  the  partnership  firm  of > 

while  insolvent  and  within  four  months  next  preceding  the  date  of  this 
petition,  committed  an  act  of  bankruptcy  in  that  they  did  heretofore,  to 
wit: 

[Here  specify  act,  giving  facts,  bringing  under  section  3-a.] 

Wherefore  your  petitioner  prays  that  service  of  this  petition  with  a  sub- 
poena may  be  made  upon  t^ie  said and 

individually  and  as  copartners  doing  business  under  the  firm  name  and  style 

of ,  as  provided  in  the  acts  of  Congress  relating  to 

bankruptcy  and  that  they  as  individuals  and  the  firm  of 

may  b€i  adjudged  bankrupt  within  the  purview  of  said  acts. 

Dated, , , ,  19. . . 


Petitioner. 


Attorney  for  Petitioner, 

'  Office  and  Post  Office  Address, 
Street, 


« • 


[Verification.'] 
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Form  Ho.  120. 

Petition  for  Senrico  by  PubUcatioB. 
(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  £d.l,  No.  44.) 

TJnited  States  District  Court, District  of , 

In  the  Matter  of 


Alleged  Bankrupt  . 


^In  Bankruptcy  No. 


To  the  Honorable .,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of : 

The  petition  of  Messrs respectfully  shows  to  this 

court  and  alleges : 

1.  That  your  petitioners  are  the  attorneys  for  the  petitioning  creditors 
herein.  That  a  petition  in  bankruptcy  was  duly  filed  and  an  application  for 
the  appointment  of  a  receiver  was  made,  which  application  was  granted,  and 
the  receiver  is  now  in  possession  of  assets  of  the  above-named  alleged  bank- 
rupt 

2.  A  subpoena  was  issued  to  the  marshal  and  a  return  thereto  was  made, 
and  the  marshal  returned  that  he  was  unable  to  serve  the  alleged  bankrupt 
personally  as  he  was  without  the  jurisdiction  of  this  court 

3.  That  the  above-named  alleged  bankrupt  (is  a  corporation  organized 

under  the  laws  of  the  State  of )   resides,   {or  has  its  principal 

oflSce  and  place  of  business)  at  No ,  city  of 

4.  Your  petitioners  further  allege  that  the  above-named  alleged  bankrupt 
has  not  designated  a  person  upon  whom  process  might  be  served  in  the 
State  of 

5.  Your  petitioners  further  allege  that  the  alleged  bankrupt  is  without 
the  jurisdiction  of  this  court  and  has  absconded.  That  by  reason  thereof, 
personal  service  of  the  subpoena  herein  upon  the  alleged  bankrupt  is  im- 
possible. 

Wherefore,  your  petitioners  pray  that  an  order  may  be  made  herein 
permitting  service  by  publication  upon  the  above-named  alleged  bankrupt. 
And  your  petitioners  will  ever  pray. 
Dated, , , , ,  19. .  . 


Petitioner. 
[  ^e'dficationJ] 


Jfo.  121,]  fSssviGs  BY  Publication.  1371 


Form.H<r.  ISil. 

Order  Dixecttiic  Senrice  by  PubUcation^os 
In  the  District  Court  of  jthe  United  States  for  the District  of 


In  the  Mattsb  of 


Bankrupt  . 


^In  Bankruptcjr  No.  ••. 


Whereas,  a  petition  was,  on  the  ......  day  of ^,  19. . . »  filed 

herein  for  an  adjudication   of  bankruptcy  against    ,....., 

and  it  appears  therefrom  that  said  bankrupt  is  not  within  the  district  and 
that  personal  service  of  the  subpoena  herein  cannot  be  made  on  him  therein ; 
now,  on  motion  of ,  Esq.,  attorney  for  said  petitioner, 

It  is  ordered : 

That  service  of  such  subpcena  be  made  by  publishing  this  order,  together 

with  said  subpoena,  in ,  a  newspaper  published  at , , 

in  said  district,  once  a  week  for  two  consecutive  weeks,  the  last  of  such 

publications  to  be  on  the day  of ;  .,  19.  . .  ;  and  by  mailing 

a  copy  of  this  order  and  said  petition  and  subpoena  to  the  last  known  place 

of  abode  of  the  said ,  in  said  district,  on  or  before  the 

day  of  the  first  publication. 

Witness,  the  Honorable   , ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of 19. . . 

(    Sieal  of    )  } 

I  ^^^  «>"^*-  3  ClerJc. 

M.  This  form  is  thought  to  be  in  accord-  act  of  1903.  See  Section  Eighteen.  Thp 
ance  with  the  new  method  of  service  by  subpoena  should  be  made  returnable  at  least 
publication,   provided   by   the    amendatory       "ten  days  after  the  last  publication." 
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Form  Ho.  122. 
General  An^earasce  in  InrolnnUTf  Caaejn 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>>In  Bankruptcy  No.  ... 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  clerk  of  this  court  wiU  please  enter  my  appearance  as  attorney  for 

,  of ,    ,  the  alleged  bankrupt*  who 

desires  to  plead  herein  in  response  to  the  petition  of 

and and ,  that  the  said 

be  adjudicated  bankrupt 

Dated, , ,......,  19 .. . 


f 

Attorney  for , 

Address, 


99.  This  appearance  must  now  be   filed  1.  Or  ''a  creditor  of  the  aliped  bank- 

within  five  days  after  the  return  day.    See       rupt/'  if  a  creditor,  and  noA  the  bankrupt^ 
i  18-b,  as  amended.    Consult  Section  Eigh-       appear*, 
teen,  ante,  and  see  (General  Order  IV  and 
Equity  Rule  VII. 


JSTo.  128.]  Appbabance  by  iNXBBVBi^ure  Cbeditob.  1373 


Form  No.  123. 
Appearance  by  Interyening  Creditor.2 
In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Mattbb  of 


>.In  Bankruptcy  Ko.  .. 


Bankrupt  • 


To  the  District  Court  of  the  United  States  for  the District  of : 

■    I, ,  a  creditor  of ,  against  whom 

a  petition  for  an  adjudication  in  bankruptcy,  filed  by , 

on  the day  of ,  19 ... ,  is  pending,  desire  to  appear  in 

such  proceeding;  and,  to  that  end,  the  clerk  of  this  court  will  pleaafe  enter 

my  presence,  by. ,  Esq.,  of  No St.,  - , 

,  whom  I  hereby  appoint  as  my  attorney  for  such  proceeding,  and 

take  note  that  I  join  in  such  petition  as  provided  in  §  69-f  of  the  bankruptcy 
law  of  1898. 

Dated, , , , ,  19. .-. 


Intervening  Creditor. 
Address 


State  of 

County  of ,  Yss.: 

City  of J 

On  this day  of ,  19 ... ,  before  me  appeared 

,  the  intervening  creditor  above  mentioned,  and  acknowledged  the 

execution  of  the  above. 


9.  Consult,  generally,  Sections  Eighteen       also  numerous  forms  for  involuntary  cases 
and  Fifty-nine,  especially  the  latter.     See       immediately  ante  and  post. 


1874  SUPPLBMENTABY   FoBMS.  [No.    124, 


Form  No.  124. 

Petition  to  Interyene. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  IS.) 

United  States  District  Court,  or  the District  of 


In  th^  Matteb  of 


>.ln  Bankmptcy  No.  ... 


Alleged  Bankrupt  . 


To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of respectfully  alleges  and  shows  on  in- 
formation and  belief: 

1.  That  your  petitioner, ,  is  a  creditor  of  the  above 

named, •• ,  having  a  provable  claim  against  the  same 

amounting  to in  excess  of  securities  held  by  him.    That 

the  nature  and  amount  of  your  petitioner's  claim  is  for : 


and  that  no  part  of  said  claim  has  been  paid,  although  duly  demanded. 

2.  That  on  or  about  the    day  of   ,  19 ... ,    

filed  in  the  office  of  the  clerk  of  this  court  a  petition  that 

be  adjudged  an  involuntary  bankrupt.     That  the  said  petition 

is  still  pending  and  that  your  petitioner  desires  to  join  in  the  petition  of  the 

said ,  that  the  said be  adjudged  an 

involuntary  bankrupt. 

Wherefore,  your  petitioner  would  respectfully  pray  that  he  be  allowed  to 

join  in  the  said  petition  of ,  that  the  said 

be  adjudged  a  bankrupt  within  the  purview  of  the  bankruptcy  act 

of  1898  and  the  amendments  thereof. 


> 

Petitioner. 


[Verification.'] 


ilo.  125.]  Obdbb  Allowing  Intebvbntion.  1875 


Form  I^Oi  IS5. 

Ord«r  A]io>wlng  IntftrteBtloB. 

(Hagar  and  Alexander's  Bankruptcy  FormiB    [2d  Ed.],  No.  14.) 

At  a  stated  term  of  the  District  Court  of  the  United  States,  for  the 

, . .'  District  of ,  held  at  the  United  States 

Court  House,  City  of ,  on  the day 

of ,19... 

Present :  Hon ,  District  Judge. 


In  the  Matteb  of 


►  In  Bankruptcy  No.  .•• 


Alleged  Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of   

verified ,  19. .  .,  praying  that  he  be  joined  as  a  petitioning  creditor 

in  the  above-entitled  proceeding,  and  upon  the  petition  in  bankruptcy  and 

all  proceedings  heretofore  had  herein,  and  upon  motion  of , 

attorney  for  said  petitioner,  it  is 

Ordered,  that be  and  he  hereby  is  allowed  to  intervene 

herein,   and   is   hereby  joined   and   made   a   petitioning  creditor,    in   the 

petition  prayings  for  the  involuntary  adjudication  of 

filed  in  the  office  of  the  clerk  of  the  district  court  of  the  United  States,  for 
the  district  of ,  on  the day  of  .....,..,  19  ... 


D.J. 


1876 


SUPP1.SM£NTABY    FOBHS. 


[No8^  126,  127. 


Fonn  9o.  186. 

AppUcatioa  for  Jury  Tzial  ia  InToluiUry  CMe.8 

In  the  District  Court  of  the  United^  States  for  the District  of 


In  thb  Mattbb  of 


Bankrupt  . 


>•  In  Bankruptcy  Ke.  . . . 


I, ,  of  the of .,  in  said  diatrict,  the 

alleged  bankrupt^  who  have  this  day  filed  an  answer  to  the  petition  herein 
for  an  adjudication  in  bankruptcy,  do  hereby  apply  for  and  demand  a  trial 
by  jury  in  respect  to  those  questions  concerning  which  I  am  entitled  thereto 
by  the  terms  of  §  l:9-a  of  the  bankruptcy  law  of  1898. 

Dated, , , ,  19. . . 


Answering  Bankrupt^ 


Form  Ho.  127. 

General  Answer  in  Inroluntary  Caae.s 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattbb  of 


^In  Bankruptcy  No.  ... 


Bankrupt  . 


Now  comes    ,  of    ,    ,  the  person 

against  whom  a  petition  for  an  adjudication  in  bankruptcy  has  been  filed 


3.  Consult,  generally,  Sections  Eighteen 
and  Nineteen.  See  also  Form  No.  6.  This 
application  can  be  made  only  by  the  alleged 
bankrupt.  For  the  time  within  which  it 
must  be  filed,  see  f  19-a. 

4.  This  application  should  be  made  by  the 
alleged  bankrupt,  and  not  by  his  attorney. 


5.  This  form  supplements  Form  No.  6. 
Consult,  generally,  Section  Eighteen;  and 
for  available  gp*ounds  for  an  answer  eee 
fi§  3-a-b,  4,  5,  and  59.  For  form  for  .adju- 
dication, see  Form  No.  12;  for  dismissal, 
see  Form  No.  11.  See  also,  generally,  the 
Equity  Rules. 


frtr 


No.  127.]  Answer  in  Involuntary  Case.  137 

herein,^  and  does  hereby  controvert  such  petition  and  file  the  following 
answer :'' 

I.  That*  the  said did  not  commit  an  act  of  bank- 
ruptcy as  alleged  in  such  petition,  but,  on  the  contrary,  the  undersigned 
charges  the  facts  to  be :  that^ 

II.  That « and and 

,  the  petitioning  creditors  herein,  have  not  provable  claims  against 

the  said which  amount  in  the  aggregate,  in  excess  of 

the  value  of  securities  held  by  them,  to  five  hundred  dollars  ($500),  but, 
on  the  contrary,  the  undersigned  charges  the  facts  to  be :  that^® 


Wherefore,  answer  is  made  to  such  petition  and  a  hearing*^  and  the  judg- 
ment of  the  court  is  asked  thereon. 


Answering  Bankrupt^ 

[by 

his  Attorney.^ 
Address , 

] 

[Add  verification  as  in  Form  No.  100,  changing  to  fit  the  facts,  as,  for 
instance,  substituting  "  answer  "  for  "  specification  of  objection/'  therein.] 

6.  Or  "  a  ereditor  of ,  against      but    samples.      Each    answer    should    be 

whom,"  showing  clearly  the  possession  of       adapted  to  the  facts  relied  on. 

a  provable  debt    ( |   &3,  as  interpreted  by  9.  Here  the  facts  relied  on  by  the  answer* 

i  57).  ing  bankrupt  or  creditor  should  be  pleaded. 

7.  There  may,  of  course,  be  several  counts  10.  Id. 

in  the  answer.     Careful  pleading  seems  to  11.  Or  "  trial." 

require  one  for  at  least  each  material  fact  18.  Or  "  creditor." 

at  issue.  IS.  See  foot-note  34  to  Form  No.  100. 

8.  The  two  objections  here  suggested  are 

87 
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SUPPLEMSNTABT    FoftKS. 


[No.  128, 


Fbrai  No.  128. 
Answer  AUegmg  More  Than  Twelre  Crediton.u 

In  the  District  Court  of  the  United  States  for  the District  of  . 


•*•  •  • 


—  "\ 


In  thb  Matteb  of 


>-  In  Bankruptcy  Ko.  . . . 


BanJcrupt  . 


Now  comes    :•••■>  of    ,    ,   the  person 

against  whom  a  petition  for  an  adjudication  in  bankruptcy  has  been  filed 
herein/*^  anS*  does  herciby  controvert  such  petition  and  file  the  following 
answer : 

That  the  creditors  of  the  said are  twelve  and  more 

in  number. 

That  annexed  hereto  is  a  list  of  all  such  creditors,  with  their  addresses^ 
under  oath,  as  required  by  §  59-d  of  the  bankruptcy  law  of  1898. 

Wherefore,  answer  is  made  to  such  petition,  and  a  hearing**  and  the 
judgment  of  the  court  is  asked  thereon. 


Answering  Bankrupt?^ 

[by 


his  Attorney, 
Addj*ess  ..* .  .\  . . ., 


] 


List  oi  Creditors  and  Addresses. 

The  following  is  the  list  of  the  creditors  and  their  addresses,  referred  to 
in  the  foregping  answer: 


Names  of  creditors. 


Addresses. 


17 


14.  Only  available  where  the  petition  is 
within  §  59-d.  Consult,  generally,  Sections 
Fifty-nine  and  Eighteen.  See  foot-notes 
just  ante  and  post. 


Ari'Swering  Bankrupt, 


15.  See  foot-note  6  to  Form  No.  127. 

16.  A  jury  trial  cannot  be  demanded  on 
the   issue  raised   by  this  answer. 

17.  Or  "  creditor." 


No.  129.]  Demubbeb  to  Petition.  1579 

State  of ., 

County  of ,   ^88.: 

City  of  ..•-,,, , 

'       ■»  •     • 
I, ,  ihe  answering  bankrupt  ^'-mentioned  and  described 

in  the  foregoing  answer,  do  hereby  make  solemn  oath  that  the  statements 

of  fact  contained  in  such  answer  are  true,  according  to  the  best  of  my 

knowledge,  information,  and  belief;  and  also  that  the  list  annexed  thereto 

and  therein  referred  to  comprises  all  of  the  creditors  of  the  said 

and  gives  their  addresses,  so  far  a^  they  are  known  or  can  be 

ascertained."^  '  '        ' 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 .  • « 


Form  No.  129. 

Demtttrer  to  Petitioii. 
(Hagar  and  Alexander's  Bankruptcy  Forms,  No.  14.)' 

United  States  District  Court,  for  the District  of  •  • .  •  • < 

In  the  Matter  of 


Alleged  Bankrupt    . 


>-In  Bankruptcy  No.  ••• 


Now  comes -s  •  •  •  •  >  the  above-named  alleged  bai^krupt,  (or 

a  creditor  of  alleged  bankrupt,)  by ,  his  attorney,  by 

protestation,  not  confessing  or  acknowledging  all  or  any  of  the  matters  or 
things  in  said  petition  in  bankruptcy  set  forth  to  be  true  in  such  manner  and 
form  as  the  same  are  tiierein  set  forth  and  alleged,  and  demurs  to  the  petition 

of ,  filed  herein ,  19 . . . ,  upon  the 

following  grounds : 

First:  That  it  appears  on  the  face  of  the  said  petition  that  the  court  is 
without  jurisdiction  to  grant  the  relief  prayed  for  in  said  petition. 

Second:    That  said  petition  is  wholly  without  equity. 

18.  See  foot-note  34  to  Form  No.  100.  names  and  addresses  of  the  creditors  should 

19.  If  the  affidavit  is  made  by  an  answer-       be  given. 
Ing   creditor,   his   efforts    to    ascertain    the 


1880  SUPPLBMBNTAEY   FoBMS.  [No.    130. 

- — ■ — * — — ^^ ■ ^^ — _ ^^ ,, — _j_^ : .^^ _ _■  ■  1     ■  r 

Third:  That  said  petition  does  not  state  facts  sufficient  to  warrant  the 
granting  of  the  relief  prayed  for  therein. 

Fourth:  That  the  petitioners  have  not  bj  their  said  petition  shown 
themselves  entitled  to  the  relief  therein  prayed  for,  or  any  part  thereof. 


Attorney  for 

Alleged  Bankrupt  (or  Creditor). 

Statb  of 

County  of ,  ^ss.: 

City  of 3 

;  being  duly  sworn,  deposes  and  says:     That  he  is 

the herein ;  that  the  foregoing  demurrer  is  not  inter- 
posed for  delay. 


Sworn  to  before  me  this day  of ,  19 . . . 

I  hereby  certify  that  the  foregoing  demurrer  is  in  my  opinion  well  founded 
in  point  of  law. 

Dated , ,  19..  i 


Attorney  for 


Form  No.  130. 

Notice  of  Azgumeiit  of  Demurrer. 
United  States  District  Court,  for  the District  of 


In  the  Matter  of 


>.  In  Bankruptcy  No.  •  •  • 


Alleged  Bankrupt  . 


Please  take  notice  that  the  demurrer  of y  alleged 

bankrupt  (or  creditor  herein)  to  the  petition  filed  herein  on  the 

day  of ,  19 ... ,  will  be  brought  on  for  argument  before  the  Hon. 

,  United  States  District  Judge,  for  the  District  of 

at  the  United  States  Court  House,  in  the  city  of ,  on  the 

day  of ,  19. .  .,  at  ....  o'clock  in  the noon  of  said  day 


Xo.  1?!.]         Oedeb  of  Rbfbrencb;  Involuntaey  Case.  1381 

and  a  motion  made  to  overrule  said  demurrer  with  costs  and  for  such  other 
or  further  relief  as  to  the  court  may  seem  just  and  proper.  • 

Dated ,.....,,,.,  19. . . 


Attorney  far  Petitioning  Creditor 8, 

No Street, 

City  of 

To ,  Esq., 

Attorney  for  Alleged  Bankrupt, 
(or  Creditor.) 

« 

Form  Ho.  ISl. 
Order  of  Reference  to  Special  Master  in  Involnntary  Ca8e.20 

In  the  District  Court  of  the  United  States  for  the District  of  .... 


In  the  Matteb  op 


Bankrupt  . 


>-tn  Bankruptcy  No.  ... 


J 


Whereas,   a  petition  has  been  filed  herein  asking  an   adjudication   in 

bankruptcy  of  the  above-named  bankrupt,  and ,  the  said 

bankrupt,^^  having  appeared  by   ,  Esq.,  liis  attorney, 

and  filed  an  answer  to  such  petition ;  now,  on  motion  of ' , 

Esq.,  attorney  for , 

It  is  ordered : 

That  the  issue  made  by  such  petition  and  answer  be  referred  to 

,  Esq.,  as  special  master,  to  ascertain  and  report  the  facts,  with 

his  conclusions  thereon. 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 

C    Seal  of    1  > 

I  the  court  I  C'Zerfc. 

80.  See   footrnote  36   to  Form  No.   101.  91.  Or  "  a  creditor  of  such  bankrupt." 

Consult,  generally,   Section   Eighteen,   and 
the  forms  just  ante  and  po8t. 
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SufPL&MKNTABT    FoSUS. 


[No.  183. 


Form  Ko.  132. 

Notice  ol  Hearing  Before  Special  Master. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  33.) 

tJuited  States  District  Court,  for  the District  of 


•  •  • 


In  thb  Matter  of 


Alleged  Bankrupt  . 


^In  Bankruptcy  No.  ••• 


Sie: 

Please  to  take  notice,   that   a  hearing  under  the  order  of  reference 

entered  on ,  in  the  above  entitled  proceeding,  will  be  brought 

on  before ,  Esq.,  as  special  master,  at  his  office.  No 

street,  city  of ,  on  the day  of , 

19 . . . ,  at  ...»  o'clock,  . .  M.  of  that  day,  or  soon  thereafter  as  counsel  can 
be  heard. 

Dated  the day  of ,  19 . . . 

Yours,  etc., 


Attorney  for 


1\> 


,  Esq., 


Attorney  for 


IToB.  183,  134.]  Notice  of  Trial.  1888 

Form  No.  133. 

notice  of  Trial  in  Involuntary  Proceeding. 
(Hagar  and  Alexander's  Bankruptcy  Forma  [2d  Ed  J,  No.  24.) 
United  States  District  Court,  for  the District  of .-.j 


In  the  Matter  of 


^In  Bankruptcy  No.  •• 


Alleged  Bojikrupt.  . 


Please  take  notice  that  the  issnes  raised  hj  the  petition  and  answer  filed 
herein  will  be  brought  on  for  a  trial  and  a  motion  will  be  made  for  judgment 
as  prayed  for  in  the  petition  or  to  dismiss  the  petition  herein,  at  a  term 

of  this  court,  to  be  held  in  and  for  the district • . , 

at  the  court  room,  in  the  United  States  Court  House,  in  the  city  of  ..... .  •, 

,  on  the day  of ,  19 ,  at  ....  oMock  in  the 

.......  noon  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

.Dated, , , ,  19. . . 

Yours,  etc., 


Attorneys  for  Petitioners, 
[or  Alleged  Bankrupt.] 

Street 

To  

Messrs 

Attorneys  for 


Form  No.  134. 

Report  of  Special  Master  in  Involuntary  Ca8e.22 

See  Form  No.  102,  and  the  foot-notes  thereto.    With  slight  changes  in  the 
recitals,  such  form  is  equally  available  on  a  referenee  in  an  involuntary  case. 

8S.  For  practice,  consult  Section  Eighteen,  and  the  forms  just  ante  and  post. 
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SUPPJLBMENTABY    FoEMS. 


[No.   136, 


Form  Ho.  188. 


Szceptions  to  Report  of  Special  Master  ia  Involnntary  Caae.28 
In  the  District  Court  of  the  United  States  for  the District  of 


In  ths  Matter  of 


>-In  Bankruptcy  No.  .• 


Bankrupt  . 


Now  comes ,  of , ,^  who  previously 

filed  herein  an  answer  to  the  petition  for  an  adjudication  in  bankruptcy  of 

the  above-named  bankrupt,^  and  excepts  to  the  report  of , 

Esq.,  as  special  master,  appointed  by  an  order  made  herein  on  the  ...... 

day  of ,  19 . . . ,  in  that  such  report  ^ 


for  the  following  reasons : 


.27 


And  prays  that  the  same  may  be  heard,  as  provided  in  Equity  Kule 

Lxxxin. 

Dated, , ,  •; ,  19. . . 


[or 


Excepting  Creditor, 


Attorney  for  Excepting 

Address  . . 


] 


98.  For  practice,  see  Equity  Rules 
LXXXIII  and  LXXXIV.  Consult,  gener- 
ally,  Section  Eighteen.  For  form  for  adju- 
dication, see  Form  No.  12;  for  dismissal,  see 
Form  No.  11;  for  costs,  see  General  Order 
XXXIV  and  §  2(18). 

24.  If  exceptions  are  filed  by  attorney,  as 

is  usual,  add  ''by ,  his  attoraey 

hereiK.** 


25.  Or  if  the  exceptions  are  taken  by  the 
petitioning  creditor,  change  to  fit  the  facts. 

26.  Here   state   the   error   or  errors  ex- 
cepted to. 

27.  Here  give  the  grounds  of  the  excep- 
tions, that  the  court  and  the  opposing  at- 
torney may  know  fully  the  issue  to  be  de- 
termined on  the  hearing  on  the  exoeptioos. 


"No.  136.]  OsDEB  UPON  Report  of  Master.  1385 


Fonn  No.  136. 

Order  Upon  Report  of  Specifl  Mastor  Diamisaiiic  Petition,  Etc. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2^  Ed.],  No.  36.) 

At  a  stated  terai  of  the  District  Court  of  the  United  States  for  the 

- District  of ,  held  at  the  United 

States  Court  House,  City  of ,  on  the 

day  of ..,  19. . . 

Present:  Hon. .,  District  Judge. 


In  the  Matter  of 


Alleged  Bankrupt 


►-  In  Bankruptcy  No.  . . . 


A  motion  having  been  made  herein  by for  an  order 

confirming  the  report  of ,  Esq.,  special  master,  appointed 

herein  under  an  order  dated ,  19. . .,  and  dismissing  the 

petition  in  bankruptcy  heretofore  filed  herein  -with  <josts  and  for  an  order 

vacating  and  discharging  the  order  of ,  19 ... ,  appointing  a 

temporary  receiver  herein  and  for  other  and  further  relief,  and  the  said 
motion  having  duly  come  on  for  argument,  now  on  the  involuntary  petition 

in  bankruptcy  filed  herein 19 .  .  . ,  by , 

and ,  creditors,  the  answers  filed  thereto  by , 

a   creditor,   and  by    ,   the   alleged  bankrupt,   the  order  of 

this  court  dated ,  19 ... ,  appointing   , 

receiver  of  the  estate  of  said  alleged  bankrupt,  the  order  of  reference  herein 

dated ,  19 . . .,  and  the  report  of  said  special  master  dated 

,  19 . .  . ,  and  notice  of  this  motion  with  proof  of  due  service 

thereof,  and  the  report  and  petition  of  said   ,  verified 

,  19 . . . ,  for  an  allowance  for  his  services  and  disbursements 

to  be  paid  by  the  petitioning  creditors,  and  for  his  discharge  as  such  receiver, 

and  for  further  relief,  and  the  petition  of ,  attorney  for 

said  receiver,  verified   ,  19 ,  for  an  allowance  for  his 

services  and  disbursements  as  attorney  for  said  receiver,  and  on  all  the  pro- 
ceedings had  herein,  after  hearing ,  Esq.,  of  counsel  for 

,  allied  bankrupt  herein, ,  Esq., 

attorney  for  the  petitioning  creditors  herein,  and Esq.,  attorney 

for  the  receiver  herein,  and  due  deliberation  having  been  had,  it  is 
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Ordered,  that  the  report  of  said  special  master  herein  be  and  hereby  is 
in  all  respects  confirmed  and  that  the  petition  in  bankruptcy  filed  herein 

y  19 . . . ,  praying  that  said be  adjudged  an 

involuntary  bankrupt,  be  and  the  samfe  hereby  is  dismissed  witli  $ 

costs  and  disbursements,  as  taxed,  which  said  sum, , 

and    are  hereby  directed  to  pay  to  the 

said ,  alleged  bankrupt,  and  it  is  further 

Ordered,  that  the  matters  of  the  said  report,  application  and  petition  of 

,   Esq.,   temporary  receiver  herein,   and   the  petition  of 

his  said  attorneys  filed  herein ,  19 .  . . ,  be  and  the  same  hereby 

are  referred  to    ,  Esq.,  as  special  master  for  examination, 

testimony  and  report  thereon  with  all  convenient  speed. 


Form  Ho.  137. 
Petition  of  Petitioning  Creditors  for  Digmiflsal  in  Involuntary  Case.28 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


J 


>-  In  Bankruptcy  No.  . . . 


To  the  Honorable ,  District  Judge: 

Your  petitioners  ^  respectfully  show : 

That,  on  the day  of v .  . ,  19 .  .  . ,  they  filed  a  petition  herein 

for   an   adjudication   in  bankruptcy  against    ,   of   the 

of ,  in  said  district 

That,  since  that  time,  the  following  proceedings  have  been  had  :^ 

That  your  petitioners  desire  and  consent  that  said  petition  and  proceeding 
be  dismissed. 

1 

That  annexed  hereto  is  a  list  of  all  the  creditors  of  the  said 

,  with  their  addresses,  so  far  as  your  petitioners  know  or  have 

been  able  to  ascertain. 

28.  Consult,    generally,    Sections    Fifty-       tion,  and,  if  so,  the  allegations  should  be 
nine,  Fifty-eight,  and  Eighteen.  changed  to  fit  the  facts. 

29.  This  petition  can,  of  course,  be  made  80.  Here   give  a  brief   summary   of   the 
by  the  bankrupt,  .with  the  consent  of  the  pe-       steps  in  the  proceeding  to  date, 
titioning  creditors,  or  for  want  of  prosecu- 


No.  137.] 


Pbtitioj^  fo«  Dismissal. 


138' 


That  DO  previous  application  Ime  been  made  for  the  order  hereinafter 
asked. 

Wherefore,  your  petitioners  pray  that  such  proceeding  and  petition  be 
dismissed,  and  that  notice  be  given  such  creditors.as  is  provided  by  §  5t8-a  (8) 
of  the  bankruptcy  law  of  1898. 


\ 


Petitiofuers. 
List  of  .Creditors  and  Addresses. 

The  following  is  the  list  of  the  creditors  and  their  addresses  referred  to  in 
the  foregoing  petition :  • 


Nmkm0  of  creditoKS. 

Addreaabft. 

» 

■ 

# 

- 

« 

' 

« 

9 
9 


Petitioners.^^ 

State  of , 

County  of ,   ^88.: 

City  of •. J 

We, , ,  and , 

the  petitioners  mentioned  and  described  in  the  foregoing  petition,  do  hereby 
severally  make  solemn  oath  that  the  statements  of  fact  contained  in  such 
petition  are  true,  according  to  the  best  of  our  knowledge,  information,  and 
belief;  and  also  that  the  list  annexed  thereto  and  therein  referred  to  comr 

prises  all  of  the  creditors  of  the  said and  gives  their 

addresses,  so  far  as  they  are  known  or  can  be  ascertained. 


Subscribed  and  sworn  to  before  me,  thi» day  of ,  19 . 


\ 


81.  This  petition  cannot  be  made  by  the       judication  can  be  so  made.    See,  generally^ 
attorney,  save  when  the  petition  for  an  ad-       Section  Eighteen,  and  Form  No.  118. 
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-  -  -  ^ 

Form  Ho.  138. 
Order  to  Skew  GanM  oa  Petition  for  Diamisael  la  larolwitMry  CeM.82 

In  the  District  Court  of  the  United  States  for  the District  of 


Isr  THE  Matter  or 


/ 

f  Bankrupt  . 


►  In  Bankruptcy  Ko.  . . . 


Whereas,  application  has  been  made  by  the  petitioning  creditors  herein  ^ 
for  the  dismissal  of  their  petition  for  an  adjudication  in  bankruptcy  against 

9  of  the of ,  in  said  district;  now, 

on  motion  of ,  Esq.,  attorney  for  such  alleged  bankrupt. 

It  is  ordered: 

That  all  creditors  of  ** show  cause,  before  the  district 

court  of  the  United  States  for  the district  of ,  at , 

in  the of ,  in  said  district,  on  the day  of , 

19 . . . ,  at  . .  M.,  or  as  soon  thereafter  as  such  hearing  may  be  had,  why  such 
application  should  not  be  granted. 

That  notice  of  such  hearing  be  given  by  mailing  a  copy  of  this  order  at 
least  ten  days  prior  to  the  date  set  for  such  hearing  to  each  of  the  creditors 
whose  names  appear  in  the  list  of  creditors  annexed  to  the  petition  on  which 
this  application  is  based,  and  by  publishing  a  copy  hereof  in  the  designated 
newspaper  of  such  alleged  bankrupt's  residence,  not  later  than  one  week 
prior  to  such  date.**^ 

Witness,  the  Honorable ,  Judge  of  the  said  court,  and 

the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 

f   Seal  of   )  > 

{ the  court  ]  Clerk. 

S2.  Compare  Form  Ko.  137  and  the  foot-  Si.  See  foot-note  57  to  Form  No.  108. 

notes  thereto.  S6.  |  58-h. 

88.  See  foot-note  29  to  Form  No.  137. 


No.  139.]  OsDEB  OF  Dismissal.  1389 


Form  JTo.  139. 

Order  of  Dinniaaal  on  Petitioii  of  Petitioning  Creditors  and  After  Notice  in  Inyolnntary 

Ca8e.36 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


Whereas,  a  petition  was,  on  the day  of ,  19. . .,  filed 

herein  for  an  adjudication  in  bankruptcy  against ,  and 

application  wa3  subsequently  made  for  a  dismissal  of  such  proceeding  and 
petition  by  the  petitioners  therein,'^  and  an  order  to  show  cause  having  been 
granted  thereon,  and  notice  having  been  given  as  provided  in  said  order, 
such  matter  having  been  regularly  called  and  no  creditor  having  appeared  to 
oppose,**  and  the  court  being  satisfied  that  said  petition  should  be  granted  ;*• 
now,  on  motion  of ,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  petition  herein  to  have adjudicated  bank- 
rupt and  the  proceedings  thereon  be,  and  the  same  hereby  are,  dismissed.** 

Witness,  the  Honorable   ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19 . . . 


C    Sfeal  of    I 


the  court  J  ClerJc. 

« 

86.  See  Forma  Nos.  137  and  138  and  the  39.    Or,  if  the  application  is  to  be  re- 
foot-notes  thereto.  fused,  "denied." 

87.  Or,  if  by  the  bankrupt,  or  for  want  of  40.  Or,   if  the  application  for  dismissal 
prosecution,  state  the  facts.  is  refused^  change  to  conform  to  the  order 

88.  Or,  if  a  creditor  appeared,  note  ap-  made, 
pearance  and  the  facts. 
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7om  Ho.  140. 

Order  of  Adjudication  and  Reference. 
(Hagar  and  Alexander'B  Bankruptcy  FornM-[2d  Ed.].  Xo.  27.) 

In  the  District  Court  of  the  United  States,  for  the District  of 


In  ths  Matter  or 


/  Bankrupt  . 


>.In  Bankruptcy  No.  ... 


At in  said  district,  on  the day  of 

,  A.  D.  19 ... ,  before  the  Honorable , 

Judge  of  the  said  court  in  bankruptcy,  the  petition  of 

that  he  be  adjudged  bankrupt,  within  the  true  intent  and  meaning  of  the 
acts  of  Congress  relating  to  bankruptcy,  having  been  heard  and  duly  con- 
sidered, the  said 


hereby  declared  and  adjudged  bankrupt  accordingly. 

And  it  is  further  ordered,  that  the  said^  matter  be  referred  to 


one  of  the  referees  in  bankruptcy  of  this  court,  to  take  all  such  further  pro- 
ceedings therein  as  are  required  by  said  acts  of  Congress,  and  all  such  acts 
therein  as  the  court  might  take  or  perform,  except  such  as  by  law  or  Ae 
general  orders  of  the  Supreme  Court  are  required  to  be. performed  by  the 
judge;  and  that  the  said  bankrupt  shall  attend  before  said  referee  on  the 

day  of 19 . . . ,  at  ...  o'clock,  . .  m.,  and 

thenceforth  shall  submit  to  such  orders  as  may  be  made  by  said  referee  or  by 

the  court  relating  to said  bankruptcy. 

Witness,  the  Honorable ,  Judge  of  the  said  court, 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of .,  A.  D.  19. . . 


District  Judge. 


Clerk. 


No.  141.] 


Obdbb  Denting  Adjudication. 
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Twm  Ho.  141. 

Ofder  1>tvyinz  Adjudicatioit 

(Hagar  and  Alexander's  Bankruptcy  FormH  [2d  Ed.],  Xo.  30.) 

United  States  District  Court,  for  the District  of 


Ik  ths  Matteb  of 


►  In  Bankruptcy  Ko.  ... 


Alleged  Bankrupt 


At ,  in  said  district,  on day  of , 

A.  D.  19 ... ,  before  the  Honorable ,  Judge  of  the 

.:  district  of 

This'canse  came  on  to  be  heard  al  . . . .  ^ ,  in  said  court,  upon 

the  petition  of and and 

,  that be  adjudged  a  bankrupt  within 

the  true  intent  and  meaning  of  the  acts  of  Congress  relating,  to  bankruptcy, 
and  Ihere  state  the  proceeding,  whether  there  was  no  opposition,  or  if  opposed, 
state  what  proceedings  were  had']*  .    . , 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause  ^( and 
the  arguments  of  counsel  thereon,  if  any),  it  was  found  that  ihe  facts  set 
forth  in  said  petition  were  not  proved;  and  it  is  therefore  a,d judged  that 
said is  not  a  bankrupt,  and  that  said  petition  be  dis- 
missed, with  costs. 

Witness,  the  Honorable ,  Judge  of  said  ootirt,  and  the 

seal  thereof,  at ,  in  said  district,  on  the * 


^         I      I         4 


{ 


Be&l  of 
the  court 


i 


District  'Judjge, 
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IV>tm  Vo.  148. 

Petition  to  V«caU  A4iii4i€Atioii. 

(Ha^T  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  Ko.  43.) 

United  States  Diatrict  Court,  for  the District  of  ••.....  • 


In  the  Matter  of 


Bankrupt  . 


>.In  Bankruptcy  No. 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  and  alleges : 

First:  That  he  resides  in  the  city  of ,  State  of 

Second:  That  your  petitioner  is  a  creditor  of  said  alleged  bankrupt  and 
his  claim  is  based  upon  the  following  facts : 


Third:  That  heretofore  and  on  or  about  the day  of  ....... 

..........  19 ... ,  your  petitioner  instituted  an  action  in  the 

court  of county  against  the  above-named , 

alleged  bankrupt,  as  defendant.    That  said  action  was  brought  to  recover  the 

sum  of  $ ,  and  on  the day  of ,  19  • . . ,  a 

judgment  was  rendered  in  said  action  in  favor  of  petitioner. 

Fourth:  That  an  execution  upon  the  said  judgment  was  duly  issued  to 

the  sheriff  of county,  the  said  judgment  having  been  duly 

docketed  in  the  office  of  the  clerk  of county.    That  said  execution 

was  duly  levied  upon  the  real  property  of  the  said  defendant. 

Fifth:  That  on  ,  19. .  .,  a  petition  in  involuntary  bank- 
ruptcy was^  filed  in  this  court  against  the  above-named , 

and  a  receiver  appointed.    That  thereafter  an  alleged  adjudication  was  made 

therein  in  which  the  said was  declared  a  bankrupt.     The 

said  receiver  has  made  a  demand  upon  the  sheriff  to  deliver  over  to  him  all 

the  property  of heretofore  levied  upon  under  the  execution 

obtained  by  petitioner  upon  his  said  judgment. 

Sixth:  That  your  petitioner  is  informed  and  verily  believes  that  the 
aforesaid  petition  in  bankruptcy  filed  herein  did  not  set  forth  the  jurisdic- 
tional facts  required  under  the  bankruptcy  act,  and  is  defective  and  void, 
and  insufficient  to  confer  jurisdiction  upon  the  court  to  proceed  therein.    That 


J 


No.  143.]      Notice  of  Motion  to  Vacate  Adjudication.  1893 

the  said  petition  aud  subpcena  required  to  be  served  upon  tbe  alleged  bank- 
rupt by  law  were  never  in  fact  properly  served  upon  the  said  bankrupt^  as 
required  by  law  to  obtain  jurisdiction  over  the-  said  bankrupt,  and  that  the 

purported  service  of  the  same  upon  the  said was  illegal  and 

void,  in  that  said  petition  and  subpoena  were  alleged  to  have  been  served 
outside  of  this  district^  and  not  upon  the  alleged  bankrupt  personally.  That 
4he  aU^ed  bankrupt  had  absconded  and  left  the  jurisdiction  That  this 
eourt  never  in  fact,  acquired  any  jurisdiction  whatever  in  the  said  bankruptcy 
proceeding,  and  the  alleged  adjudication  was  for  that  reason  without  juris- 
diction and  void. 

Your  petitioner  therefore  prays  that  an  order  be  granted  herein,  vacating 
and  setting  aside  the  alleged  adjudication  in  bankruptcy  herein,  vacating  the 
appointment  of  the  receiver  herein  and  all  proceedings  heretofore  had,  and 
dismissing  the  petition  heretofore  filed.herein. 

That  no  previous  application  for  this  order  has  been  made. 

Dated , ,  19. . . 


Petitioner. 


[Verification.^ 

Form  No.  143, 

Hotice  of  Motion  to  Vacate  Adjudication. 
(Hagar  and  Alexander's  Bankruptcy  Formft/  Ko.  40.) 

United  -States  District  Court,  for  thei ,  District  of  . . 


•  •] 


In  the  Maixteb  of 


^'In  Bankruptcy  Ko.  .•• 


Bankrupt  . 


SiBs: 

Please  take  notice  that  upon  the  annexed  petition  of , 

duly  verified  the day  of ,  19 ... ,  and  upon  aU  the 

pleadings  and  proceedings  herjetofore  had  herein,  the  undersigned  will  move 
this  court  at  a  term  thereof,  to  be  held  in  the  United  States  Court  House  at 

,  on  the day  of ,  19 . . . ,  at  .... 

o'clock  in  the  ....  noon  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  an  order  vacating  and  setting  aside  the  alleged  adjudication  in 
88 
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baokruptcy  herein,  and  all  proceedings  thereon,  and  dismissing  the  petition 
heretofore  filed  herein,  and  for  such  other  and  farther  relief  as  to  the  oourt 
maj  seem  just  and  proper  in  the  premises. 

Dated -...., ,  19. . . 

Yours,  etc., 


Attorney  far  Petitioner, 
Offioe  and  Post  Office  Address, 

Street, 

To 

^ ,E8q., 

Attorney  for  Petitioning  Creditors. 

,  Esq., 

Attorney  for  Creditors. 

Form  No.  144. 

Demand  for  Jvry  Txisl. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.].  No.  22.) 

United  States  District  Court,  for  the District  of  •••..•••••: 


In  the  Matteb  of 


Alleged  Bankrupt. 


>.In  Bankruptcy  X^o.  ••• 


I, ..• ,  of ,  in  said  district, 

the  alleged  bankrupt,  who  lias  this  day  filed  an  answer  to  the  petition  filed 

on  the day  of ,  19 . . . ,  by , 

and ,  praying  for  an  adjudication  in 

involuntary  bankruptcy,  do  hereby  apply  for  and  demand  a  trial  by  jury  in 
respect  to  those  matters  concerning  which  I  am  entitled  thereto  by  the  pro- 
visions of  section  19-a  of  the  bankruptcy  act. 

Dated ,  19.. . 


Alleged  Bankrupt  • 


No.  146.] 


Cjsbtificate  of  Disqualification. 


1895 


F6nn  Ho.  145. 
Referee's  Certificate  of  Disqualification.^ 
'    In  the  District  Court  of  the  United  States  for  the District  of 


In  thb  Matteb  of 


>Jn  Baokraptcj  Ko.  ... 


Bankrupt  • 


To  the  Honorable ,  District  Judge : 

I, ^. ...... .,  one  of  the  referees  in  bankruptcy  of  your  court, 

do  hereby  certify  that  I  am  disqualified  to  act  as  such  in  the  above  entitled 
proceeding,^  for  the  following  reasons:*^ 

I  do,  therefore,  return  the  papers  transmitted  to  me  by  the  clerk. 
Dated, , , ,  19.  • . 


Referee  m  BanJcruptey. 


41.  For  general  disqualification,  see  |  85 ; 
for  what  referees  may  not  do,  {  39-b$  for 
reference   of   case   after   adjudication,   see 

^.  Or  the  disqualification  may  ^exist  as 


to  a  portion  of  the  proceeding,  as  in  a  con- 
test on  a  certain  claim. 

48''.  Here  insert  reasons,  as  relationship, 
relation  of  attorney  and  client  with  bank- 
rupt»  or  any  other  reason  (see  |  28)  * 
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[No.  146, 


Eorm  Vo.  146. 
Petition  to  Revise  in  Matter  of  Law.44 

In  the  Difltrict  Court  of  the  United  States  for  the District  of  ...  • 


In  the  Matteb  of 


^In  Bankruptcy  Ko. 


Bankrupi  • 


To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  Appeals  of  the 
Circuit  of  the  United  States : 

Your  petitioner  respectfully  shows : 

That  he  resides  at , ,  and  is  a  creditor  ^  of 

,  a  bankrupt,  who  was  so  adjudged  by  the  district  court 

of  the  United  States  for  the district  of ,  on  the 

day  of ,  19. . . 

That,  after  such  adjudication,  the  following  proceedings  were  had  in  the 
case  of  the  said  bankrupt  :^^ 


That,  on  the day  of ,  19 . . .,  an  order  was  granted  and 

entered  by  said  district  court  of  the  United  States,^ 


a  copy  of  which  order  is  hereto  annexed. 

That  said  order  was  erroneous  in  matter  of  law  in  that:^ 


Wherefore,  your  petitioner,  feeling  aggrieved  because  of  such  order,  asks 
that  the  jsame  may  be  revised  in  matter  of  law  by  your  honorable  court,  as 
provided  in  §  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice 
in  such  case  provided.^ 


l^Add  verification  as  in  Form  No.  66.] 


Petitioner. 


44.  Consult,  generally,  Sections  Twenty- 
four  and  Twenty-five,  and  General  Order 
XXXVI,  though  the  latter  seems  to  refer 
to  appeals  only. 

45.  If  the  petition  is  to  the  district  court 
in  the  first  instance,  this  form  should  be  ad- 
dressed to  the  district  judge. 

46.  Or  specify  how  he  is  interested  in  the 
proposed  revision. 

47.  Here  recite  steps  leading  up  to  the 
ruling  or  order  complained  of. 


4S.  Here  state  specifically  the  erroneous 
order  or  ruling  of  which  revision  in  law  is 
sought,  as,  *'  enjoining  and  restraining  your 
petitioner  from  disposing  of  the  following 

described  property,  viz, :    ;  "  or, 

"  requiring  your  petitioner  to  deliver  to  the 
said  trustee  in  bankruptcy  certain  property, 
viz. :    ,"  or  as  the  facts  may  be. 

49.  Here  give  the  equivalent  of  an  as- 
signment of  error  on  an  appeal  in  equity. 

50.  See  Section  Twenty-five,  ante,  foot- 
note 11. 


No.  147.]  Order  Allowing  Petition  to  Revise.  1897 

Form  Soi.  147. 

Order  of  District  Covrt  Alfaywiag  Petition  for  Reviiioa  in  Matter  of  Ljiw.91 
In  the  Difitrict  Court  of  the  United  Statea  for  the  ......  District  of •; 


In  the  Matter  of 


Bankrupt  . 


In  Bankruptcy  Ko. 


Whereas,  application  has  been  made  for  revision  in  matter  of  law  bj  the 

circuit  court  of  appeals  of  the circuit  of  the  United  States  of  the 

order  entered  herein  on  the    day  of    ,   19 ... ,  and  the 

court  being  satisfied  that  the  question  there  determined  is  one  of  which 
revision  may  be  asked,  as  provided  in  §  24-b  of  the  bankruptcy  law  of  1898,*' 

and  that  the  application  should  be  granted ;  on  motion  of , 

Esq.,  attorney  for  the  petitioner, 

It  is  ordered : 

That  the  order  of  this  court,  made  and  entered  herein  on  the day 

of ,  19 ... ,  be  revised  in  matter  of  law  by  the  circuit  court  of 

appeals  of  the    circuit  of  the  United  States,   as  provided  by 

§  24-b  of  the  bankruptcy  law  of  1898,  and  the  rules  and  practice  of  that 
court 

That  the  clerk,  within   days  from  this  date,  prepare,  at  the 

expense  of  the  petitioner,  a  certified  copy  of  such  order  and  of  the  record 
of  this  case  pertinent  to  such  order,  and  file  the  same  with  the  clerk  of  such 
circuit  court  of  appeals. 

Witness,  the  Honorable ,  Judge  of  the  said  court 

and  the  seal  thereof,  at  the  city  of ,  in  said  district,  on  the 

day  of ,  19. . . 


! 


> 


f    Seal  of 

I  the  court,  }  Clerk. 

61.  Use  this  form  only  in  case  applica*  clerk  gives  notice  of  the  pendency  of  the 

tion   is  made  to  the  district  court  in  the  petition  for  revision  to  the  respondent.    See 

first  instance.    If  application  is  made  to  the  Section  Twenty-five,  foot-note  11. 
circuit  court  of   appeals,   a   formal    order  52.  Certain  orders  cannot  he  reviewed  at 

allowing  the  review  is  often  not  entered,  all,  others  only  by  appeal.     Consult,  gen- 

but  the  case  is  at  once  docketed  and  the  erally,  Section  Twenty-five,  011^0. 
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[No.    148w 


Fdm  Vo.  148. 

In  the  District  Court  of  the  United  States  for  die  ......  DiBtriet  of 


In  the  Matter  of 


Bankrupt  • 


^In  Bankruptcy  No.  .. 


To ,  of , ,  and ,  of 

, ,  his  attorney: 

Please  take  notice  "  that  a  petition,  a  copy  of  which  is  served  on  you  here* 

with,  is  pending  in  the  circuit  court  of  appeals  of  the circuit  of 

the  United  States,  and  that  you  are  required  to  answer,  demur,  plead,  or 

move  to  dismiss  the  same  within  ^ days  from  the  date  of  this 

notice,  or,  in  case  of  your  default,  the  same  may  he  granted  and  a  mandate 
issued  accordingly. 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the circuit,  and  the  seal  of  said  court,  at ,  in  said 

circuit,  this day  of ,  19. . . 


(    Seal  of    ) 
I  the  court  j 


Clerk. 


58.  See  Sections  Tventy-four  and  Twenty- 
five,  a/ntCy  and  the  forms  just  ante. 

54.  In  the  first  circuit,  this  notice  takes 
the  form  of  an  order  to  show  cause  entered 
as  of  course.  This  form  can  he  easily  modi- 
fied to  fit  that  practice.    It  is  thought  to 


combine  both  the  features  of  a  mere  notice 
and  the  more  formal  elemeiits  of  an  order 
to  show  cause.     Compare  Section  Twenty- 
five,  foot-note  11. 
55.  This  time  is  usually  fixed  by  mle. 


No.  149.]  Obdsb  ok  jEtevisioBT.  1899 

■  1 1  — ^^  I  II  III.        .^^—  I  , 

Fomi  No.  148. 

« 

Order  of  Circait  Court  of  Appeals  on  Reyi8ion.M 

At  a  session  of  the  Circuit  Court  of  Appeals  for  the Circuit, 

held  at  the  city  of    ,   in  the    District  of 

,  on  the day  of ,  19 . .  . 

Present  —  The  Hon ,  Circuit  Judge ; 

The  Hon » ,  Circuit  Judge,  and 

The  Hon \ ,   Judge. 


In  the  Mattes  of 


>"In  Bankruptcy  No.  ., 


Bankrupt  . 


A  petition  having  been  filed  herein  by ,  of , 

,  on  the  ......  day  of  ,  19 ... ,  asking  for  revision  in 

matter  of  law  of  the  order  of  the  district  court  of  the  United  States  for 

the   district  of ,  in  bankruptcy,  made  and  entered  in 

the  above  entitled  cause,  and  due  notice  of  such  petition  having  been  given 

the  respondent  and   the  same  having  been   regularly  heard,*^''    

-. .,  Esq.,  appearing  for  the  petitioner,  and ,  Esq., 

for  the  respondent,  and  this  court  being  satisfied  that  :^ 


It  is  ordered : 

That  the  said  petition  of for  a  revision  be,  and  the 

same  hereby  is,  dismissed,^  with  costs. 

That  the  mandate  of  this  court  issue  to  said  district  court  accordingly. 

Witness,  the  Honorable,  the  judges  of  the  circuit  court  of  appeals  of 

the circuit,  and  the  seal  of  said  court,  at ,  in  said 

circuit,  this day  of ,  19 . . . 


} 


) 


(    Seal  of 

)  the  court  J  Clerk, 

56.  See,  generally,  Sections  Twenty-four  58.  Here  recite  briefly  the  decision  as  to 
and  Twenty-five.  whether  or  not  error  in  law  was  committed 

57.  Here  specify  how,  as  "  and  submitted  by  the  court  below. 

on  briefs  without  oral  argument;"  or  as  '        69.  Or  "granted;"  or,   if  in  part  only, 
the  facts  may  be.  "  granted  in  so  far  as  it  refers  to " 
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Form  Ho.  160. 
Qtation  on  Appeal 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  350.) 

United  States  District  Court,  for  the District  of  ..•••••••  • 


In  the  Mattbb  of 


Bankrupt  . 


^In  Bankruptcy  Ko.  .. 


United  States  of  America,  as: 

The  President  of  the  United  States  to ,  Greeting: 

You  and  each  of  you  are  hereby  cited  and  admohished  to  appear  in  the 

United  States  circuit  court  of  appeals  for  the circuit,  in  the 

city  of ,  on  the day  of ,  19 . . . ,  pursuant  to 

the  appeal  duly  obtained  and  filed  in  the  clerk's  office  of  the  district  court 

of  the  United  States  for  the district  of ,  wherein 

you  as  objecting  creditors  are  appellees  and ,  bankrupt, 

is  the  appellant,  to  show  cause,  if  any  there  be,  why  the  order  and  decree  in 
said  appeal  mentioned,  should  not  be  reversed  and  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf,  and  to  do  and 
receive  that  may  appertain  to  justice  to  be  done  in  the  premises. 

Witness,  the  Honorable ,  United  States  Judge  for  the 

district  of ,  on  the day  of , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and 

J, 


No&  151^  152.]  Okdxbs  Statino  Fboos]bi>ing8.  1401 


Form  Ho.  151. 
Notice  of  Motion  for  Stay  Pending  Seview. 
(Hagav  and  Aleitander'a  Bankruptcy  Forms  <2d  SkL)^  Na  379.) 

United  States  District  Court,  for  the District  of  . 

In  Bankruptcy. 


In  the  Mattbb  of 

Bankrupt 


Sir: 

Upon  all  the  proceedings  had  herein  and  on  the  petition  to  review  the  order 

and  decree  entered  herein  on  the day  of >  19  •  •  >  directing 

that  (etc.) ,  filed  in  the  clerk's  office  of  the  United  States 

Circuit  Court  of  Appeals  for  the Circuit,  on  or  about , 

19 . . .,  I  shall  move  this  Court  at  a  session  thereof  to  be  held  on  the 

day  of ,  19 . . ,  at  . . .  A.  M.,  or  as  soon  thereafter  as  counsel  can 

be  heard,  for  a  stay  of  all  proceedings  herein  on  said  final  order  and  decree, 
pending  said  petition  to  review;  also  for  such  other  and  further  relief  as  to 
the  court  may  s^em  proper. 

Dated, , ,  19.  • . 


Attorney  for  . . . 
To ,  Esq.,  (Address.) 


Attorney  for 


Form  Ho.  152. 
(Mer  Staying  Proceedings  Pending  Petition  for  Se?iew  Under  a4-b. 
(Hagar  and  Alexander's  Bankruptcy  Foims  (2d  Ed.)»  No.  76.) 

At  a  State  Term  of  the  District  Court  of  the  United  States,  in  and 

for  the district  of .,  at  the  Court  House, 

in  the  City  of ,  on  the day  of ,  19 . . . 

Present : 

^  Hon , 

District  Judge. 

In  the  Matter  of 

BanJcrupt, 


Upon  reading  and  filing  the  petition  of duly  verified,  the 

petition  to  review  herein,  and  on  motion  of attorney  for  said 

petitioner,  and  sufficient  reason  appearing  therefor,  it  is 

Ordered,  that  further  proceedings  to  enforce  the  order  made  and  entered 

herein  dated to ,  be  stayed,  pending  the 

hearing  and  determination  of  the  petition  for  review  herein,  upon  the  filing 
in  this  Court  by  the  petitioner  of  a  supersedeas  bond,  with  good  and  sufficient 
sureties  to  the  satisfaction  of  the  Court  in  the  sum  of  $ 

t.S.D.J. 
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Form  Ho.  153. 

Petition  for  Writ  ci  Error  tnm  tho  Svprtiiio  Govt  to  a  Circuit  Co«rt  of  Appoali. 

(Hagar  and  Alexander's  Bankruptcy  Forma  (2d  Ed.)^  No.  383.) 

United  States  Circuit  Court  of  Appeals,  for  the Circuit. 


Plaintiff  in  Error, 
vs. 


Defendant,  in  Error. 


J 


Your  petitioner,    ,  plaintiff  in  error  in  the  above 

entitled  cause,   respectfully  shows  that  the  above  entitled  cause  is  now 

pending  in  the  United  States  circuit  court  of  appeals  for circuit, 

and  that  a  judgment  has  therein  been  rendered  on  the  ....  day  of , 

affirming  (or  reversing)  a  judgment  of  the  district  court  of  the  United 
States  for  the district  of ,  and  that  th  ematter  in  con- 
troversy in  said  suit  exceeds thousand  dollars,  besides  costs,  and  that 

the  jurisdiction  of  none  of  the  courts  above  mentioned  is  or  was  dependent 
in  any  wise  upon  the  opposite  parties  to  the  suit  or  controversy  b^ing 
aliens  and  citizens  of  the  United  States,  or  citizens  of  the  different  States, 
and  that  this  cause  does  not  arise  under  the  patent  laws,  nor  the  revenue 
laws,  nor  the  criminal  laws,  and  that  it  is  not  an  admiralty  case,  and  that  it 
is  a  proper  case  to  be  reviewed  by  the  Supreme  Court  of  the  United  States 
upon  writ  of  error ;  and  therefore  your  petitioner  would  respectfully  pray 
that  a  writ  of  error  be  allowed  him  in  the  above  entitled  cause  directing  the 

clerk  of  the  United  States  circuit  court  of  appeals  for  the circuit  to 

send  the  record  and  proceeding  in  said  cause  with  aYL  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  in  order  that  the 
errors  complained  of  in  the  assignment  of  errors  herewith  filed  by  said 
plaintiff  in  error  may  be  reviewed,  and  if  error  be  found,  corrected  according 
to  the  laws  and  customs  of  th©  United  States. 


Plaintiff  in  Error, 

By ; , 

'  His  Attorney. 


The  foregoing  petition  is  granted  and  writ  of  error  allowed  as  pray^  for 
upon* 's  giving  bond  according  to  law  in  the  sum  of  $ 


Associate  Justice  of  the  Supreme  Court  of 

the   United  States, 


No.  154.]  Weit  of  £bbor  Fbom  Supjrbmb  Court.  1403 

Form  Ho.  15^ 
Writ  of  Bnor  from  the  Svpiome  Cout  of  the  United  States  to  a  Circuit  Court  of  Appeali. 
(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.),  No.  384.) 

XTnited  States  of  America,  ss. : 

■ 

The  President  of  the  United  States  to  the  Honorable,  the  Judges  of  the 

United  Staties  Circuit  Court  of  Appeals  for  the   Circuit, 

Greeting: 

Becaitee^  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  circuit  court  of  appeals  before 

you,  or  some  of  you,  between ,  plaintiff  in  error,  and 

,  defendant  in  error,  a  manifest  error  hath  hapened, 

to  the  great  damage  of  the  said  plaintiff  in  error  as  by  his  complaint  appears. 
We  being  willing  that  error,  if  any  hat  been,  should  be  duly  corrected,  and 
full  and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then  under  your  seal, 
distinctly  and  openly,  you  send  the  record  and  proceedings  aforesaid,  with 
air  things  cohoeming  the' same,  to,  the  Supreme  Court  of  the  United  States, 
together  with  this  writ,  so  that  you  have  the  same  in  the  said  Supreme  ^^ 

Court  at  Washington,  within  thirty  days  from  date  hereof,  that  the  record 
and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may  cause 
further  to  be  done  therein  to  correct  that  error,  what  of  right,  and  according 
to  the  laws  and  customs  of  the  United  States,  should  be  done. 


1404  SupplsmbQtabt  Fobms.  [No.  156. 


Fonn  Ho.  155. 

Petition  for  Meeting  of  Crediton  to  onaider  Proposed  Compromiae. 

(Hagar  and  Alexander's  Bankruptcy  Forms  (2d  Ed.),  No.  115.) 

United  States  District  Court  for  the District  of  . . 


In  the  Matt!eb  of 


Bankrupt. 


To ,  Esq.,  Keferee  in  Bankruptcy: 

The  petition  of respectfully  shows: 

1.  That  your  petitioner  is  iSie  trustee  herein,  duly  qualified  and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  is  a 
certain  claim  consisting  of: •  • 

against of That  your  petitioner  has  made 

efforts  to  collect  said  claim,  has  presented  same  and  demanded  payment 

thereof.    That  payment  was  refused  by  the  said on  the 

following  grounds,  to  wit : 


3.  That  after  considerable  negotiation,  your  petitioner  has  succeeded  in 
obtaining  an  offer  of  $ from  said in  full  settle- 
ment of  your  petitioner's  claim  against  him.  That  your  petitioner  has  fully 
investigated  the  claim,  and  verily  believes  that  it  is  to  the  best  interests  of 
this  estate  to  accept  the  amount  offered,  and  petitioner  recommends  a  com- 
promise of  he  claim  upon  the  terms  offered. 

Wherefore,  your  petitioner  prays  that  a  meeting  of  creditors  be  called 
upon  ten  days*  notice,  to  consider  a  proposed  compromise  of  flie  controversy 
of  the  claim  against 


[Verificaiion,']  Petitioner, 


Nob.  156,  157.]       Obdeb  AuxHOBiziNa  Compbomibe.  1405 


Form  Vo.  156. 

Notice  to  Crediton  of  Special  Meeting. 

(Hagar  and  Alexander's  Bankruptcy  Forms  f2d  Ed.),  No.  116.) 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattsb  of 


^In  Bankroptej  No.  .. 


Bankrupt  . 


To  the  creditors  of  ,  of  ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt: 

Notice  is  hereby  given  that  on  the day  of , 19*. . . , 

at  ....  o'clock,  . .  M.,  there  will  be  a  meeting  of  the  creditors  of  the  said 

bankrupt,  at ,  in  the of ,  in  said  district^  for  the 

following  purposes : 

[Here  set  forth  statement  of  object  of  meeting,  as  for  example,  "  To  con- 
sider a  proposed  compromise  of  a  controversy  between  the  trustee  herein  and 
concerning on  the  following  terms :  "] 

To  transact  such  other  business  as  may  properly  come  before  said  meeting. 

Dated, , , ,  19. .. 


Referee  in  Bankruptcy. 

liixtm  Ho.  157. 

Order  Authorizing  Compromise. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  117.) 

United  States  District  Court  for  the District  of 


In  the  Matteb  op 


>-In  Bankruptcy  No.  . . . 


Bankrupt  . 


Upon  reading  and  filing  the  petition  of ,  trustee  herein,  duly 

verified,  praying  for  authority  to  compromise  a  controversy  with 
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and  all  the  proceedings  heretofore  had  herein,  and  a  meeting  of  creditors 
having  been  duly  held  before  the  referee  herein  on  ten  days'  notice,  to  consider 

the  proposed  compromise  of  the  controversy  with  the  said , 

and  no  objections  having  been  filed  and  no  one  having  appeared  in  oppoei* 
tion  thereto, 

Now,  on  motion  of ,  attorney  for  the  said  trustee,  it  is 

Ordered,  that ,  the  trustee  herein,  be  and  he  hereby  is 

authorized  to  settle  and  compromise  the  controversy  with 

of  the  city  of ,  for '  the  sum  of  $ ,  and  the  said  trustee 

is  authorized  to  execute  the  necessary  papers  to  carry  out  said  compromise. 
Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 

Form  Bo.  158. 
Petition  for  Review  of  Ref eree'a  Order.eo 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matter  of 


►  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  your  petitioner  is  a  creditor®^  of ,  the  above- 
named  bankrupt,  and  that  his  claim  has  been  allowed  herein. 

That,  on  the day  of ,  19 . . . ,  an  order,  a  copy  of  which 

is  hereto  annexed,  was  made  and  entered  herein. 

That  such  order  was  and  is  erroneous  in  that^ 


60.  See,    generally,    Section    Thitty-nine,  61.  Or  "  the  trustee "  or  otherwise,  as  the 

ante.     Consult  also  General  Order  XXVII.       facts  may  be.     See  General  Order  XXVII. 
Note    §§    2(10)    and    38-a.     Compare   also  62.  Here  give   the   equivalent   of   an    as- 

Form  No.  80,  and  the  foot-notes  thereto.  signment  of  error  in  ai\  appeal  in  equity,  or 

a  concise  statement  of  the  error  relied  on. 


No.  159.] 


Kefssbs's  Csbtivicatb  on  Bsvibw. 


1407 


Wherefore,  your  petitioner,  feeling  aggrieved  because  of  such  order,  prays 
that  the  same  may  be  reviewed,  as  provided  in  the  bankruptcy  law  of  1898 
and  General  Order  XXVII. 

Dated, , , , ,  19. . . 


PetUioner. 


lAdd  verification  as  in  Form  No.  66.] 


Form  No.  159. 
Referee's  Certificate  on  Review.68 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


^In  Bankruptcy  No.  ..• 


Bankrupt  . 


To  the  Hon ,  District  Judge : 

I, ,  the  referee  in  bankruptcy  in  charge  of  this  pro- 

ceedingy  do  hereby  certify : 

That,  in  the  course  of  such  proceeding,  an  order,"  a  copy  of  which  is 
annexed  to  the  petition  hereinafter  referred  to,  was  made  and  entered  on 
the  .'. . . . .  day  of ,19. . . 

That,  on  the day  of ,  19 . . . , ,  a -. 

in  such  proceeding,  feeling  aggrieved  thereat,  filed  a  petition  for  a  review, 
tvhich  was  granted. 

That  a  summary  of  the  evidence  on  which  such  order 'was  based  is  as 
follows  :^ 


That  the  question  presented  on  this  review  is:*^ 


63.  This  form  is  of  more  general  applica- 
tion than  Form  No.  56,  which  savors  more 
of  the  practice  under  the  law  of  1867.  Con- 
sult, generally,  Section  Thirty-nine.  See 
also  General  Order  XXVII.  See  Form  No. 
158  for  petition. 

64.  If  a  question  is  to  be  certified  with- 
out decision,  use  Form  No.  56. 


65.  Here  recite  the  facts  leading  up  to 
the  order,  perhaps  calling  attention  to  the 
pages  of  the  record-book  and  the  documents 
handed  up.     See  General  Order  XXVII. 

66.  Here  phrase  the  question  involved 
into  an  ii^terrogation,  if  possible  limiting 
it  to  a  single  sentence;  See  General  Order 
XXVII. 
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»i^— ^^^— ^-^— ^■^^-— »-^»^-^^— ^^^^^— ^^— ^— — «"— »"-^^— ^  ^^^— ^■^^^^— ^^— ■»  ^— ^-^^»»^— ^^— — ^^-^^^^— i^«i^p»«^»»— »^-^^»^^      t 

I  hand  up  herewith,  for  the  information  of  the  judge,  the  following  papers : 

(1)  The  record-book  of  this  proceeding; 

(2)  The  petition  on  which  this  certificate  is  granted ; 

(3)  All  other  papers  filed  with  me  herein  which  are  pertin^it  to  diia 
review. 

Dated, , , ,  19. . . 

BespectfuUy  submitted, 


Referee  in  Bankruptcy. 

Form  Ho.  180. 
Ordtr  Approving  Appointment  of  Tnutee.«7 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of ,  at ,  this day  of-^ ,  19. .  . 

Present : ,  Esq.,  Referee. 


In  the  Matteb  of 


Bankrupt  . 


-J 


>-Iii  Bankruptcy  No.  ... 


This  being  the  day  appointed  for  the  first  meeting  of  creditors  herein, 
and  due  notice  thereof  having  been  given  as  provided  by  the  bankruptcy  law 

of  1898,  and having  been  appointed  trustee  herein  by  a 

majority  vote  in  number  and  amount  of  claims  of  all  the  creditors  of  said 
bankrupt  previously  allowed  and  present  at  such  meeting,  and  they  having 

fixed  the  amoimt  of  his  bond  at  $ ;  now,  on  motion  of 

,  Esq.,  attorney  for , 

It  is  ordered: 

That  the  appointment  of be,  and  the  same  is  hereby, 

approved,^  and  that  he  be  and  become  trustee  herein,  on  filing  a  bond,  with 
sufficient  sureties,  in  $ ,  as  provided  in  section  50-b  of  the  bank- 
ruptcy law  of  1898,  to  be  approved  by  this  court. 


Referee  in  Bankruptcy. 


67.  This  is  a  substitute  for  Forms  Nob.  6S.  In  case  approval   is  denied,  change 

22    and    23.      Consult,    generally.    Section  the  recitals  and  the  order,  and  where  a  new 

Forty-four,  as  affected  by  §  2  ( 17 )  and  Gen-  meeting  is  necessary,  insert  the  clause  call- 

eral  Order  XIII.     See  also  §§  45,  46,  50,  ing  such  meeting  and  directing  the  giving 

55,  and  56.  of  notice. 


Xo.  161.] 


Trustee's  Fikst  Repokt. 
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Form  No.  161. 


Trustee's  First  Report.oo 
In  the  District  Court  of  the  United  States  for  the  ......  District  of 


In  the  Matteb  of 


Barikrupt  . 


^  In  Bankruptcy  No.  . . . 


To ,  Esq.,  Referee  in  Bankruptcy : 

I, ,  the  trustee  in  this  proceeding,  do  hereby  report  as 

follows : 

That,  on  the  ....  day  of ,  19.  .,  I  was  appointed  trustee  herein, 

immediately  qualified  by  filing  the  required  bond,  and  have  since  acted  as 
such. 

That,  upon  entering  on  such  duties,  I  prepared  a  complete  inventory  of  all 
the  property  of  such  bankrupt,^^  which  showed  such  property  to  consist 
as  follows  :^* 

That  ^  I  have  caused  a  certified  copy  of  the  order  approving  such  bond 
and  of  the  adjudication  herein  to  be  filed  for  record  in  the  offices  where 
conveyances  are  recorded  in  the  county  of  . ,  in  said  district. ^^ 

That  the  following  is  a  brief  detailed  statement  of  the  steps  in  such  pro- 
ceeding to  this  date,  not  hereinbefore  mentioned  :^* 


That  I  desire  instruction  as  to  the  following  matters:'''^ 


69.  Consult,  generally,  Section  Forty- 
seven.  See,  for  penalty  if  report  not  filed, 
General  Order  XVII.  This  report  must  be 
filed  within  one  month  after  the  trustee  is 
appointed.  See  §  47-a(10).  The  form  hero 
is  merely  a  su«^gestion.  Reports  of  this 
kind  differ  greatly  in  each  case. 

70.  If  an  appraisal  has  been  taken,  it 
should  also  be  referred  to  here,  and  a  sum- 
mary' of  it  given. 

71.  State  briefly  the  kind,  location,  value 
of,  and  incumbrances,  if  any,  on  the  prop- 
erty, or  refer  to  the  inventory  or  the  ap- 
praisers* report  on  file. 

80 


72.  Use  this  paragraph  only  where  there 
is  real  estate. 

73.  See  §§  21-e  and  47-e. 

74.  Here  set  out  briefly  the  more  import- 
ant steps  of  the  proceeding  to  the  date  of 
this  report. 

75.  Ask  such  instruction  or  order  as  the 
facts  warrant,  as  to  intervening  in  suits, 
whether  suits  to  set  aside  alleged  prefer- 
ences or  fraudulent  transfers  shall  be 
brought,  whether  there  shall  be  an  immedi- 
ate sale  of  the  property  or  a  part  of  it, 
etc..  as  the  facts  of  each  proceeding  sug- 
gest. 
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That  I  have  on  hand  in  cash dollars  ($....),  which  is  deposited 

in  the bank,  the  designated  depository  of  this  court/®  and  that  said 

sum  is  sufficient"  for  a  first  dividend  of  ....  per  cent.  (....}<),  for  the 
declaration  and  payment  of  which  I  do  hereby  apply. 

Dated, , , ,  19. . . 

Respectfully  submitted, 


Trustee. 

State  of , 

County  of ,   Vse.: 

City  of , 

I, ,  the  trustee  herein,  do  hereby  mak^  solemn  oadi 

that  the  statements  of  fact  contained  in  the  above  report  are  true,  according 
to  the  best  of  my  knowledge,  information,  and  belief. 


Bubscribed  and  sworn  to  before  me,  this day  of ,  19 . 


Porm  No.  102. 

Order  DecUring  and  Ordering  First  Dividend  Paid.78 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

,  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


In  the  Mattee  of 


Bankrupt  . 


>.In  Bankrupti^  No,  ••• 


Application  having  been  heretofore  made  for  the  declaration  of  a  first 

dividend  of  not  less  than per  cent.  ( .  . .  .^)  herein,  on  the  report  of 

•. ,  the  trustee  herein,  and  due  notice  having  been  given 

of  the  proposed  declaration  and  payment  of  such  dividend,  and  no  objections 

76.  Stop  here,  if  there  is  not  enough  on  78.  Consult,    generally,    f^tions    Forty- 
hand  for  a  first  dividend.  seven  and  Sixty-five.    See  alBo  General  Or- 

77.  See   §    65-b,   as   amended  by   act  of  der  XXIX,  and  §§   39-a(l},  58*a(5). 
1903. 
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Tbustke's  Final  Report. 
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having  been  made  thcfreto,  and  it  appearing  from  said  trustee's  report  that 
such  dividend  will  not  include  more  than  fifty  per  cent.  (....JJ^)  of  the 
money  of  the  estate  in  excess  of  the  debts  which  have  priority  not  yet  paid  and 

such  claims  as  will  probably  be  allowed ;  now,  on  motion  of    

,  Esq.,  attorney  for  such^trufltee, 

It  is  ordered : 

That  a  dividend  of per  cent..  ( . . . .  J^)  be,  and  the  same  hereby  is, 

declared  on  all  claims,  not  entitled  to  priority,  allowed  herein  to  this  date, 
in  accordance  with  a  dividend  sheet  hereto  annexed. 

That  the  said  dividend  be  paid  by  the  trustee  herein  forthwith.''® 


Referee  in  Bankruptcy. 


Dividend  Sheet. 


No. 


Dr. 


Sum  allowed. 


Cr. 


Referee  in  Bankruptcy. 


Form  Ho.  163. 


Trustee's  Final  Report  and  Acconnt.80 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  op 


^  In  Bankruptcy  No.  . . . 


Bankrupt 


To ,  Esq.,  Referee  in  Bankruptcy: 

I, ,  the  trustee  in  this  proceeding,  do  hereby  make  my 

final  report  and  account  as  follows : 


79.  If  debts  entitled  to  priority  have  not 
been  paid,  add  a  paragraph  directing  their 
payment  and  specifying  the  nanfes  of  the 
priority  claimants  and  the  amounts  at 
which  their  claims  have  been  allowed. 


80.  This  form  is  merely  a  suggestion.  It 
is  impossible  to  give  more  than  a  skeleton 
of  a  report  which  must  vary  widely  with 
each  case.  Consult,  generally,  Section 
Forty-seven,     also    General     Order    XVIL 
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That,  on  the day  of 19. . .,  I  V^as  appointed  truatee 

herein,  immediately  qualified  by  filing  the  required  bond,  and  have  since 
acted  as  such. 

That  I  have  previously  filed  reports  herein  under  dates  of  the day 

of ,  19 .  .  . ,  and  the day  of ,  19 .  . . 

That  the  following  is  a  brief  detailed  statement  of  the  steps  in  this 
proceeding  since  the  date  of  ray  last  re.port  :*^ 


That  the  said  bankrupt's  property  is  now  reduced  to  money ,®^  except® 

,  which  property, 

for  the  following  reasons  ^   

should  be  sold  at  public  auction  at  the  time  of  the  final  meeting  herein. 

That  more  than  three  months  ^  has  elapsed  since  the  first  dividend  to 
creditors  was  declared,  and  said  estate  is  now  ready  to  be  closed. 

That  annexed  hereto  is  my  final  account,  duly  verified.®* 

Bated, , , ,  19 . . . 

EespectfuUy  submitted, 


Trustee. 


Final  Accottnt.87 


[See  and  use  Form  No.  49.] 

State  of , 

County  of ,   ^ss.: 

City  of , 

I the  trustee  herein,  do  hereby  make  solemn  oath 

that  the  statements  of  fact  contained  in  the  foregoing  report  are  true,  accord- 
ing to  the  best  of  my  knowledge,  information,  and  belief;  also  that  the 
account  thereto  annexed  is  true,  and  contains  entries  of  every  sum  of.  money 


This  report  must  be  on  file  fifteen  days  be- 
fore a  meeting  can  be  held.  Compare  also 
Form  No.  161,  ami  see  Form  No.  164.  For 
the  account,  see  Form  No.  49.  If  there  are 
no  assets,  Form  No.  58  should  be  used. 

81.  Here  set  out  briefly  the  more  import- 
ant steps  of  the  proceeding  since  the  last 
report,  among  other  things,  showing  the 
cash  on  hand  at  that  time  and  the  total 
of  receipts  and  disbursements  since. 

82.  If  all  in  the  form  of  cash,  stop  here. 

83.  If  any  property  remains  unsold, 
specify  it  here. 


84.  Give  reasons  for  a  sale,  specifying 
whether  there  are  any  offers  and  the  prob- 
able value,  if  anv,  of  such  assets. 

85.  See  §  65-b,  as  amended  by  the  act  of 
1903. 

86.  See  §  47-a(8)    and  Form  No.  49. 

87.  Arrange  with  breaks  and  balances 
corresponding  to  the  different  dividend 
periods,  so  as  to  permit  the  making  of  the 
summary  statement  at  the  end  of  Form 
No.  160.    * 
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received  by  me  as  such  trustee,  and  that  the  payments  in  such  account  stated 
to  have  been  made  by  me  have  been  so  made.®* 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . . 


Form  No.  164. 
Final  Order  of  Distribtttion.89 

At  jBL  Court  of  Bankruptcy,  "held  in  and  for  the District  of 

,  at ,  this day  of ,  19 . . . 

Present: ,  Esq.,  Referee. 

In  the  Matter  of 


^-In  Bankruptcy  No.  ... 


Bankrupt  . 


A  final  report  and  account  having  been  filed  by ,  the 

trustee  herein,  and  due  notice  having  been  given  of  said  filing  and  of  a 
final  meeting  of  creditors  to  examine  and  pass  on  such  account  ^  and  of  the 
declaration  and  time  of  payment  of  a  final  dividend  herein,'^  and  no  objection 
having  been  made  to  such  account  or  to  the  declaration  and  payment  of  such 

dividend  f^  now,  on  motion  of ,  Esq.,  attorney  for  the 

trustee  herein, 

It  is  ordered : 

That  the  final  account  of ,  the  trustee  herein,  be,  and 

the  same  hereby  is,  approved. 

That«^    ..,\ 

That  the  trustee  disburse  from  the  money  on  hand,  for  expenses  of 
administration,  the  following  :^ 

M.  This  oath  is  an  adaptation  of  Form  91.  If  the  notice  included  one  for  a  pro- 

Na   50.  posed  sale  of  assets  recite  that  fact  here. 

89.  Consult,    generally,     Section     Forty-  99.  In  oa6e  of  sale,  add:     ''or  to  such 
seven,  and  see  |§  55>f,  58-a(5)  (6),  63,  64  proposed  sale." 

and  65,  and  General  Order  XXIX.  93.  If  a  sale  was  also  had,  insert  a  clause 

90.  If  for  a  sale  of  remaining  assets,  re-       approving  such  sale  here. 

cite  the  fact  here,  and  also  any  other  mat-  94.  Here  add  the  items,  something  as  fol- 
ter  included  in  the  notice  for  the  meeting.       lows:    "To ,  for ,  $ " 
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which  sums  are  hereby  allowed,  and  retain  in  his  hands dollara 

($....)  for  his  necessary  expenses  in  making  distribution  hereunder. 

That  said  trustee  pay  to  the  following  creditors^  entitled  to  priority  of 
payment  the  sums  severally  set  opposite  their  names,  viz.  :*® 

That  the  attorney's  fee  herein  be dollars  ($....),  which  sum  is 

hereby  allowed ;  and  that  it  be  paid  by  said  trustee  to , 

Esq.,    attorney   for   the   bankrupt,    dollars    ($....),    and  ^   to 

,  Esq.,  attorney  for  the  petitioning  creditors, 

dollars  ($ ). 

That  ^  said  trustee  pay  to ,  Esq.,  his  attorney  herein, 

dollars   ($....),  which  sum  is  hereby  allowed  to  him  for  the 

services  of  such  attorney,  as  a  part  of  the  expenses  of  administration  herein. 

That  ^  said  trustee  pay  the  previous  dividend  of per  cent.  (  . . .  .  J^) 

to  the  following  creditors,  entitled  thereto : 

That,  from  the  balance  remaining  on  hand,  said  trustee  retain  his  com- 
missions, which  are  hereby  fixed  at  the  maximum  amount  specified  in  §  48 

of  the  bankruptcy  law  of  1898,  as  amended,  viz. : dollars  ($....), 

and  pay  to  the  undersigned  referee  his  commissions  and  claim  fees  as  fixed 
by  §  40  of  said  law,  as  amended,  viz. : dollars  ($....). 

That  the  balance  then   remaining,  viz. :   the  sum  of    dollars 

($....),  be  disbursed  in  a  final  dividend  of r  per  cent.  (  .  .  . .  J^),  which 

is  hereby  declared  and  ordered  paid  forthwith,  to  the  creditors  whose  claims 
are  approved  herein  and  on  the  amount  as  appears  on  the  dividend  sheet 
hereto  annexed. 

That,  on  the  coming  in  of  vouchers  for  the  payments  herein  ordered,  the 
trustee  and  the  sureties  on  his  bond  be,  and  they  are  hereby,  discharged. 

That  the  annexed  summarv  statement  be  sent  or  delivered  to  each  creditor 
when  said  dividend  is  paid  to  him.^ 


Referee  in  Bankruptcy. 


The  items  are  usually  the  expenses  of  giv- 
ing notice  of  the  meeting,  stenographer's 
fees,  or  the  filing  fees  and  expenses  of  pe- 
titioning creditors  in  involuntary  cases. 
See  fl  62,  and  compare  §  64-b(3). 
96.  See  §  64-b(4)  (5). 
'  96.  Here  set  out  the  names  X)f  priority 
creditors  whose  claims  have  been  allowed 
and  not  previously  paid,  with  the  amounts 
to  which  they  have  been  found  entitled  in 
a  schedule  in  the  body  of  the  form,  similar 
io  that  in  Form  No.  19. 


97.  Use  only  in  involuntary  cases. 

98.  Use  only  where  the  trustee  has  found 
it  necessary  to  employ  and  has  employed 
an  attorney. 

99.  Use  only  when  claims  have-  been 
proven  since  the  first  dividend,  setting  out 
(1)  name,  (2)  amount  of  claim  proven, 
and  (3)  amount  of  dividend  in  a  schedule 
in  the  body  of  the  form,  similar  to  the  divi- 
dend sheet  at  the  end  of  this  form. 

1.  This  is  not  required,  but  is  suggested 
as  a  safe  and  courteous  pracUoe. 
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Dividend  Sheet 

\_3ee  Fonn  No.  162,  and  copy  in  same  matter. '\ 

Summary  Statement. 
Total  cash  collected  by  trustee $ 


Disbursed  prior  to  or  at  time  of  first  dividend : 

For $ 

For  priority  claims 

For  first  dividend  of ^ 


Total $ 


Balance  on  hand  after  first  dividend $ 

Cash  collected  since,  as  per  final  account 


Total  cash  for  distribution  on  final  report $ , 

Disbursed  as  follows : 

For $ 

For  expenses  of  administration 

For  priority  claims. 

For  attorney's  fee,  under  §  64-b  (3) 

For  legal  services  to  trustee 

For  first  dividend  of   ^  to  creditors  whose 

claims  had  not  then  been  allowed 

For  trustee's  commissions 

For  referee's  commissions  and  fees 

For  final  dividend 

$ 
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Form  No.  186. 
Trustee's  Combined  Dividend  Check  and  Receipt.2 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>-  In  Bankruptcy  No.  . . . 


BanJcrupt  . 


$ No 

The National  Bank  of 

Pay  to  the  order  of , dollars,  being  a 

dividend  of per  cent.  ( .  .  .  .^)  on claim  allowed  in  tlie 

proceeding  of ,  a  bankrupt,  by  order  dated , 

* y     X«7  .     .     « 


Countersigned,  Trustee, 


Referee  in  Bankruptcy. 


Receipt. 
(Do  not  detach.    If  detached,  the  check  will  not  be  honored.) 
$ No 

1Q 

Received  of ,  the  trustee  of ,  a 

bankrupt,  being  in  full  of  the    dividend  of    per  cent. 

( .  .  .  .^)  on claim  allowed  in  the  proceeding  of  such  bankrupt,  by 

order  dated ,  19 . . . 


{Creditor's  Signature.) 


S.  This  fonn  is  of  course  merely  a  sug-       tion  Forty-seven.     See  also  f  65  and  Gen^ 
gestion  to  trustees  who  wish   to  do  their       eral  Order  XXIX. 
work  thoroughly.    Compare,  generally,  Sec- 
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Certificate  of  FEEb  Payable. 
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Form  No.  166. 
Referee's  Certificate  of  Fees  Payable.s 

In  the  District  Court  of  the  United  States  for  the District  of  .... . 


In  the  Matter  of  Fees  in  Proceedings 
IN  Bankruptcy  Referred  to 


Referee  in  Bankruptcy, 


To . ,  Clerk  of  the  United  States  District  Court,  for  the 

District  of : 

I, ,  the  referee  in  bankruptcy  to  whom  the  proceedings 

in  bankruptcy  hereinafter  mentioned  were  referred  do  hereby  certify  that 
the  following  cases  are  closed  and  the  fees  now  payable  as  follows : 

To  trustees : 


No.  case. 

Name  of  bankrupt. 

Name  of  trustee. 

• 

s 

• 

To  bankrupts  (no  trustee  having  been  appointed)  : 


No.  oaae. 


Name  of  bankrupt. 


To  the  referee 


No.  oaae. 


Name  of  bankrupt. 


Dated; 


>  JLu .  .  • 


Referee  in  Bankruptcy. 


S.  Consult,  generally,    Section  Fifty-one.   See  also  ff  40  and  48,  as  amended  by  tha 
act  of  1903 ;  also  General  Orders  XXIX  and  XXXV. 
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Form  Ho.  167. 

Bond  of  Trustee^  with  Justification  of  Sureties.^ 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattek  of 


Bankrupt  . 


^  In  Bankruptcy  No.  . . . 


Know  all  men  by  these  presents :  .  That  we, ,  of  the 

of y  in  said  district,  as  principal,  and , 

and ,  both  of  the of ,  in  said  district, 

as  sureties^  are  held  and  firmly  bound  unto  the  United  States  of  America 

in  the  sum  of  *^ dollars  ($....),  in  lawful  money  of  the  United 

States,  to  be  paid  to  the  United  States,  for  which  payment,  well  and  truly 
to  be  made,  we  bind  ourselves  and  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  19 . . . 

The  condition  of  this  obligation  is  such  that : 

Whereas  the  above-named was,  on  the day  of 

,  19. . .,  duly  adjudicated  a  bankrupt  herein,  and  on  the 

day  of ,  19 . . . ,  the  above-named was  appointed 

trustee   in  said   proceeding   in   bankruptcy,    and  he,   the   said    

,  has  accepted  said  trust,  with  all  the  duties  and  obligations  per- 
taining thereunto ;  * 

Kow,  therefore,  if  the  said ,  trustee  as  aforesaid,  shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession,  and 
shall  in  all  respects  faithfully  perform  all  his  official  duties  as  such  trustee, 
then  this  obligation  to  be  void ;  otherwise,  to  remain  in  full  force  and  virtue. 

[l.  s.] 

[l.  s.] 

[l.  s.] 

Signed,  sealed^  and  delivered,  in  the  presence  of 


4.  Conanlt,  generaUy,  Section  Fifty.    See      tion;    note    S    50-d-f.     This   bond   can   be 
also  Form  No.  25,  for  which  this  is  a  sub-       adapted  to  that  required  of  a  receiver, 
■titate,  the  former  containing  no  justifica-  5*  See  |  50-c. 
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-■ —  — — —  —  — ,.— 

State  of   ,  ^ 

County  of ,   >  ss.: 

City  of J 

On  this day  of   ..,  19. . .,  the  above-named   

.,  and   ,  and   ,  appeared 

before  me,  and  severally  acknowledged  the  execution  of  the  foregoing  bond.® 


State  of  , 

County  of ,   yss.: 

City  of , 

and ,  respectively,  the  sureties  in 

the  foregoing  bond,  being  each  severally  duly  sworn,  deposes  and  says  that 

he  i^  a  resident  of  and  a holder  within  the of , 

in  said  district,  and  is  worth  in  property,  at  its  actual  value, dollars^ 

($ )  over  all  the  debts  and  liabilities  which  he  owes  or  has  incurred, 

and  oxclusive  of  property  exempt  by  law  from  levy  and  sale  under  an 
execution. 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 .  . 


Form  No.  168. 

Order  Approving  Trustee's  Bond.s 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District  of 

,  at ,  this day  of ,  19 . . . 

Present : ,  Kef eree. 


^ 


In  the  Matter  of 


>.In  Bankruptcy  No.  ••• 


Bankrupt  . 


The  petition  for  the  adjudication  of  the  above-named  bankrupt, 

,  having  been  filed  herein  on  the day  of ,  19 .  .  . , 


6.  This  is  not  essential,  but  is  thought  ally,  Sections  Twenty-one  and  Fifty.     See 
good  practice.  also  §  47-c,  added  by  the  amendatory  act 

7.  See  S   50-f.  of  1903,  and  f  70-a. 

8.  For  reasons  for  this,  consult,  gener- 
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and ,  having  been  appointed  trustee  herein  on  the 

day  of ,  19.  . .,  and  he  having  given  a  bond  for  the  faithful  per- 
formance of  his  official  duties  in  the  amount  of dollars  ($ ), 

as  provided  by  the  order  appointing  him ;  now,  on  motion  of   

,  Esq.,  attorney  for , 

It  is  ordered : 

That  said  bond  be,  and  the  same  is  hereby,  approved. 


Referee  in  Bankruptcy. 
Form  No.  169. 

Certificate  of  Referee  as  to  Falsity  of  Pauper  Affidavit.^ 
In  the  District  Court  of  the  United  States  for  the District  of  ... . 


In  the  Matter  of 


>>Iii  Bankruptcy  No.  ••• 


Bankrupt  . 


I,  referee  in  bankruptcy  in  charge  of  the  above- 
entitled  proceeding,  do  hereby  certify : 

That  I  have  reason  to  believe  that  the  pauper  affidavit  filed  herein  by 
the  above-named  bankrupt,  as  provided  in  §  51  (2)  of  the  bankruptcy  law 

of  1898,  is  false ;  and  I  do,  therefore,  set  the day  of ,  19 . .  . , 

.    at  .  .  M.,  as  the  time  and in  the of ,  in  said 

district,  as  the  place,  when  said  bankrupt  shall  be  examined  as  to  the  truth 
of  such  affidavit. 

Dated, , , , ,  19. . . 


Referee  m  Bankruptcy, 

To ,  bankrupt : 

You  are  hereby  ordered  to  appear  before  the  undersigned,  for  examination, 
at  the  time  and  place  specified  in  the  above  certificate.  , 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 

9.  Consult,   generally,  Section   Fifty-one,  and   compare  General   Order  XXXV  (4). 
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Form  Ho.  170. 

Special  Clauses  for  Proofs  of  Debt.io 
[To  conform  to  General  Ord^r  XXI.] 

1.  Insert  at  the  end  of  all  proofs  of  debt,  not  resting  on  a  note  or  judg- 
ment, the  following  averment : 

"  That  no  note  has  been  received  for  such  debt*^  (except ) 

nor  has  any  judgment  been  rendered  thereon^^  (except ).'' 

2.  Insert,  after  the  statement  of  the  **  consideration  ''  in  all  proofs  of  debt 
resting  on  open  account,  the  following  averment : 

"  That  the  said  debt  became  due  (or  will  become  due)  on  the 

day  of ,19../' 

3.  Insert  also,  in  the  same  place,  in  all  proofs  of  debt  resting  on  open 
accoimt.  where  the  items  of  account  mature  at  diflferent  dates,  the  following 
averment : 

*^  That  the  average  due  date  of  said  debt  is  the day  of , 

J. «/  • .  « 

.  4.  Insert  in  all  proofs  of  debt  by  a  corporation  (Form  Ko.  33)  which  are 
not  sworn  to  by  the  treasurer,  after  the  words  "  authorized  to  make  this 
proof,''  the  following  averment : 

'*  That  the  same  is  not  made  by  the  treasurer  of  such  corporation,  for 

the  reason  that^^ ,  and  that  the  affiant  is  an  officer 

of  such  corporation-  and  his  duties  most  nearly  correspond  to  those  of 
treasurer." 

5.  In  all  proofs  of  debt  where  the  claim  was  assigned  after  the  petition  in 
bankruptcy,  but  before  proof,  add  at  the  end  of  the  proof,  the  following 
averment : 

"  That,  at  the  time  these  proceedings  in  bankruptcy  were  begun,  such 

debt  was  owned  by ,  of ;  that 

since  then,  by  an  instrument  in  writing,  hereto  annexed,  such  debt  has 
been  assigned  to  the  affiant ;  and  that  annexed  hereto  is  a  deposition  bv 
said as  providedby  General  Order  XXT  (2V" 


10.  See,  generally,  Section  Fifty-seven,  on  the  judgment,  attaching  a  transcript,  and 
ante,  and  General  Order  XXI.  See  also  specifying  how  much  of  the  costs,  if  any, 
Forms  Nos.  31,  32,  33,  34,  35,  36,  37,  38,  were  earned  before  the  petition  in  bank- 
and  39;  also  Forms  Nos.  171  and  172.  ruptcy  was  filed;  see  §  63-a(2)  (3). 

11.  If  so,  prove  on  the  note,  or  surrender  13.  Here  give  the  reason  why  the  proof  is 
it  and  prove  on  the  debt,  adding  an  explana-  not  made  by  the  treasurer,  as  absence,  ill- 
tion  here.  ness,  etc. 

12.  If  a  judgment  has  been  entered,  prove 
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Form  Ho.  171. 
Petition  for  Reconsideration  and  RejectioB  of  Cljdm.i4 

In  the  District  Court  of  the  United  States  for  the  ......  District  of 


In  the  Matter  of 


>•  In  Bankruptcy. 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy : 

Your  petitioner  respectfully  shows : 

That  he  is  the  trustee  herein.^* 

That  the  proof  of  debt  of ,  of , , 

claiming  to  be  a  creditor  of  the  said ,  was  filed  herein 

on  the day  of ,  19 .  .  . ,  and,  on  the day  of , 

19 ... ,  duly  allowed. 

That  the  same  should  not  have  been  allowed  for  the  following  reasons  :^® 

That  the  attorney  of  said  claimant   is    ,   Esq.,   of 


That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  that  the  said  proof  of  debt  may  be 
reconsidered  and  rejected." 


Petitioner, 


[Add  verification  a^  in  Form  No.  66.] 


14.  Consult,  generally,  Section  Fifty- 
aeven  and  General  Order  XXI  ( 6 )  ;  and  see 
Forms  Kos.  172,  38,  and  39. 

15.  A  creditor  may  make  this  petition; 
if  so,  he  should  show  the  allowance  of  his 
claim. 

16.  As,  for  instance,  because  technically 
imperfect,  or  not  in  accordance  with  the 
general  orders,  or  secured,  or  the  claimant 
preferred  and  his  preference  not  surren- 
dered or  want  of  consideration,  or  manv 
other  reasons.  The  reasons  should  be  set 
forth  as  in  a  pleading,  so  that  the  claim- 


ant may  have  proper  notice  of  the  issue 
he  must  meet. 

Neither  the  bankrupt  act  nor  the  gen- 
eral orders  require  the  petitioner  to  aver 
facts  which,  if  proved,  would  defeat  the 
claim.  It  is  only  necessary  to  aver  facts 
which,  if  true,  are  a  sufficient  cause  for  the 
re-examination  of  the  claim.  In  re  Watkin- 
son  &  Co.  (D.  C,  Pa.).  12  An^,  B.  R.  370, 
130  Fed.  218. 

17.  This  form  can  be  adapted  to  a  case 
where  the  application  is  to  reduce  but  not 
reject  in  toto. 


Xos.  172,  173.] 


Pkoof  of  Secured  Debt. 
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Form  No.  172. 
Notice  of  Petition  for  Reconsideration  and  Rejection  ef  Claim.i8 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


►  In  Bankruptcy  No.  . . . 


To ,  a  creditor,  and ,  Esq.,  his  attorney : 

You  will  please  take  notice  that ,  the  trustee  herein/' 

has  filed  a  petition  asking  that  your  claim  against ,  the 

above-named  bankrupt,  be  reconsidered  and  rejected,^  and  that  a  hearing 

will  be  had  on  such  petition  at ,  in  the of ,  in  said 

district,  on  the day  of ,  19 . .  . ,  at' .  . . .  o'clock,  . .  m. 

■L^axeci*  ••*••••.,  .....••, ..«.,j.«/... 


Referee  in  Bankruptcy. 

Form  No.  173. 

Proof  of  Secured  Debt 

(Hagar  and  Alexander's  Bankruptcy   Forms,  No.  130.) 

In  the  District  Court  of  the  United  States  for  the District  ol  —  . 


In  the  Matter  of 


>  In  Bankruptcy  No.  . . . 


Bankrupt  , 


J 


At  , 
on  the 


m  sai 


id district  of 


day  of A.  D.  19 ... ,  came 

,  in  the  county  of ,  State  of in  said 

district  of    and  made  oath,   and   says  that  the  said 


of 


18.  Consult,  generally,  Section  Fifty- 
seven.  See,  for  practice,  General  Order 
XXI (6).  If  claim  is  rejected,  the  proper 
order  is  suggested  by  Form  No.  39; 
if  merely  reduced,  by  Form  No.  38. 


19.  If  made  by  a  creditor,  change  to  fit 
the  fact. 

20.  Or  "  reduced  to  $ "    It  may  be 

suggested  that  a  copy  of  the  petition  should 
be  mailed  with  this  notice. 
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,  the  person  by  {or  against)  whom  a  petition  for  adjudication  of 

bankruptcy  has  been  filed,  ....  at  and  before  the  filing  of  said  petition,  and 

still  ....  justly  and  truly  indebted  to  said  deponent  in  the  sum  of 

dollars : 

that  the  said  debt  exists  upon 

of  which  a is  hereto  annexed ;  that  the  consideration  of  said  debt 

is  as  follows : 


that  the  said  debt due  on 


the  average  due  date  being *  .  . . .   19 ...  ; 

and  that  no  note  has  been  received  for  the  said  debt  nor  any  judgment 
rendered  thereon  except  as  aforesaid ;  that  no  part  of  said  debt  has  been  paid 
except    


that  there  are  no  set-offs  or  counterclaims  to  the  same  except 


that  the  only  securities  held  by  this  deponent  for  said  debt  are  the  following : 


Subscribed  and  sworn  to  before  me,  this day  of ,  A.  D. 

JLu ..«  .•••......•■...., 

Creditor. 


[Official  character J\ 
Form  Ho.  174. 

Order  Expunging  or  Reducing  Proof  of  Debt 

(Hagar  and  Alexander's  Bankruptcy  Forms    [2d  Ed.],  No.  164.) 

United  States  District  Court  for  the District  of 


In  the  Matter  of 


>-In  Bankruptcy  No.  . . . 


Bankrupt  . 


J 


The  trustee  of  the  estate  of  the  above-named  bankrupt  having  filed  in  the 
office  of  the  referee  a  duly  verified  petition  praying  that  the  proof  of  debt 


r 

No.  175.]  Ordsb  Allowing  Claim.  1425 

m 

heretofore  filed  herein  by    ,   an  alleged  creditor  for 

$ ,  be  reconsidered,  rejected  and  expunged    (or  reduced),   and  an. 

order  having  been  made  herein  that  a  hearing  be  had  thereon  on  the 

day  of ,  19 ... ,  and  due  notice  of  said  hearing  having  been  given 

to  said  claimant,  and  to  the  said  trustee,  and  the  said  claimant  having 
appeared  by  counsel  on  said  day,  and  the'  evidence  submitted  (or  testimony 
having  been  taken  thereon),  now  on  reading  and  filing  the  trustee's  said 

petition  and  after  hearing ,  Esq.,  attorney  for  the  said 

trustee,  in  support  of  said  petition  and ,  Esq.,  in  opposi- 
tion thereto,  it  is 

Ordered,  that  the  prayer  of  said  petition  be  and  the  same  is  hereby 
granted,  and  it  is  further 

Ordered,  that  said  claim  of •.  .  .  be  and  it  is  hereby  .rejected, 

disallowed  and  expunged  from  the  list  of  claims  upon  the  record  in  this  case. 

(or  that  said  claim  of be  and  it  hereby  is  reduced  to 

$ and  allowed  at  said  amount  upon  the  list  of  claims  herein.) 

Dated, , , ,19. 


Referee  in  Bankruptcy, 

Form  No.  175. 

Order  Allowing  Oaim. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  165.) 

United  States  District  Court  for  the  . . ; District  of 


In  the  Matter  of 


>.  In  Bankruptcy  No.   . , . 


Bankrupt  . 


having  filed  in  the  office  of  the  referee  a  proof  of 

claim   against   the   estate   of   the   above-named   bankrupt   in   the   sum   of 

$ ,  and  the  said  claim  having  been  objected  to  by  (the  trustee  or 

certain  creditors)  and  the  objections  having  come  on  for  a  hearing  before  me, 

and  testimony  having  been  offered  in  behalf  of in  support  of  the 

said  claim,  and  by  (the  trustee  or  certain  objecting  creditors)  in  opposition 

thereto,  and  due  deliberation  having  been  had,  and  after  hearing 

Esq.,  attorney  for  the  said  claimant,  in  support  of  the  said  claim,   and 

,  Esq.,  attorney  for  (trustee  or  objecting  creditors),  in  opposition 

thereto,  it  is 
00 
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Ordered,  that  the  said  claim  be  and  the  same  is  hereby  allowed  in  the  sum 
of  $ and  the  objections  thereto  dismissed. 

Datedj , , ,  19 . . . 


Referee  in  Bankruptcy. 


IVMnn  No.  176. 

Notice  of  Final  Meeting.2i 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Mattes  of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


To  th<?  creditors  of ,  of   ,  in  the  county  of 

y  and  district  aforesaid,  a  bankrupt: 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  19 ... , 

at o'clock,   .  .   M,,  there  will  be  a  meeting  of  the  creditors  of  the 

above-named  bankrupt  at ,  in  the of ,  in  said 

district,  to  ^  examine  and  pass  upon  the  final  report  and  account  of 

,  the  trustee  herein,  which  tvas  filed  in  the  office  of  the  undersigned 

at ,  m  said  district,  on  the day  of 19 ... ,  and 

shows  $ on  hand  for  distrihution^  and  to  transact  such  other  busi- 
ness as  may  properly  come  before  such  meeting. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy. 


Attorney  for  the  Trustee. 


21.  Consult,  generally,  Section  Fifty- 
eight  See  also  §§  47-a(8),  55-f,  and  65. 
Compare  Forms  Nos.  18  and  178.  See  also 
for  notices  given  by  the  clerk,  Forms  Nos. 
53,  57,  98,  108.  138. 

St.  The  italics  are  used  only  for  conven- 


ience  of  reference   in   substituting  clauses 
for  other  notices.     See  Form  No.  176. 

28.  When  the  meeting  is  also  for  the  dec- 
laration and  payment  of  a  final  dividend, 
see  Form  No.  179. 
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Form  Ko.  177. 

Special  CUnses  for  Notices  to  Creditors.24 

1.  Where  the  notice  is  for  a  hearing  on  an  application  for  a  discharge 
or  composition  (§  58-a  (2)),  or  the  proposed  dismissal  of  the  proceedings 
(§  58-a  (7)),  as  previously  suggested  in  Forms  Nos.  98,  108,  and  138,  the 
order  to  show  cause  should  be  used. 

2.  Where  the  notice  is  for  the  examination  of  the  bankrupt  (§  58-a  (1)), 
at  a  meeting  called  for  that  purpose,  substitute  for  the  words  in  italics  in 
Porm  No.  172,  the  words: 

"  To  attend  an  examination  of  the  bankrupt." 

3.  Where  the  notice  is  for  a  proposed  sale  of  property  (§  58-a  (4)), 
substitute  in  the  same  place  in  Form  No.  172,  the  words: 

*'  To  consider  a  proposed  sale  of  the  following  described  property, 


26 
VIZ.  '. 


and  if  objection  to  said  sale  is  not  made,  or,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  the  sale  of  such  property  at  auction  to  the  highest 
bidder,  on  the  following  terms:^^ 

♦ •  • } 

subject  to  confirmation  by  the  undersigned,  at  a  continuance  of  such 

meeting,  which,  on  the  conclusion  of  such  sale,  will  be  taken  to , 

in  the   of   ,  in  said  district,  on  the   : day  of 

,  19 . .  . ,  at o'clock,  . .  M." 

4.  Where  the  notice  is  for  the  declaration  and  payment  of  a  dividend 
(§  58-a  (5))  substitute  in  the  same  place  in  Form  No.  172,  the  words: 

"  For  the  purpose  of  declaring  and  directing  the  payment  of  a 

dividend  of  not  less  than per  cent,  upon  all  debts  allowed  prior 

to  or  on  that  date.'' 

5.  Where  the  "notice,  is  of  the  proposed  compromise  of  a  controversy 
(§  58-a  (6)),  substitute -in  the  same  place  in  Form  No.  172,  the  words: 

"  To  pass  upon  a  proposition  to  compromise  a  controversy  between 

the  trustee  herein  and ,  conceming^^  /, 

.....by^ " 

6.  Where  the  notice  is  of  a  meeting  of  creditors  for  any  purpose  not 
specifically  indicated  in  §  58-a,  substitute  in  the  same  place  in  Form  No. 
172,  the  words: 


"  For  the  purpose  of  ^ 


>> 


24.  Consult,  gengrally,  Section  Fifty*  27.  Here  indicate  the  question  at  issue, 
eight.  See  also  Form  No.  176  and  the  foot-  28.  Here  indicate  the  proposed  compro- 
notes  thereto.  mise. 

25.  Here  insert  description  and  give  ap-  29.  Here  describe  briefly  the  purpose  of 
praised  value  and  the  incumbrances,  if  any.  the  meeting. 

28.  Here   insert  terms  as  to  down  pay- 
ment,  etc 
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Form  Ho.  178. 
Combined  Notice  to  Creditora.ao 

In  the  District  Oourt  of  the  United  States  for  the District  of 


Iii  THE  Matter  of 


^In  Banknipfey  Nob  ••• 


Bankrupt  . 


To  the  creditors  of ,  of   ,  in  the  county  of 

,  and  district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A*  D.  19 . .  . , 

at o'clock,  . .  M.,  there  will  be  a  meeting  of  the  creditors  of  the  said 

bankrupt,  at ,  in  the of ,  in  said  district,  for  the 

following  purposes : 

I.  To  consider  a   proposed   sale   of   the   following   described   property, 

viz.  '?^    ' , 

and,  if  objection  to  said  sale  is  not  made,  or,  if  objected  to,  it  is  ordered, 
forthwith  to  attend  a  sale  of  such  property  at  auction  to  the  highest  bidder, 
on  such  terms  as  may  then  be  fixed ; 

II.  To  examine  and  pass  upon  the  final  report  and  account  of  the  trustee, 

which  was  filed  in  the  office  of  the  undersigned  at * ,  in  said  district, 

on  the day  of ,  19 ... ,  and  shows  $ on  hand  for 

distribution : 

III.  For  the  purpose  of  declaring  and  ordering  paid  a  final  dividend 
lierein ; 

IV.  To  transact  such  other  business  as  may  properly  come  before  said 
meeting. 

Notice  ^  is  als*.  given  that,  unless  proofs  of  debt  are  filed  on  or  before 
tbe  day  set  for  such  n:eeting,  the  same  cannot  share  in  such  dividend. 
Dated, , , ,  19 . .  . 


Referee  in  Bankruptcy. 


Esq., 

Attorney  for  Trustee. 


30.  See,    generally,    Section    Fifty-eight,  praised    value    and    the    incumbrances,    if 
and  the  forms  just  antCf  with  their  foot-  any. 

notes.  32.    TIms  clause  should  also  be  added  to 

31.  Here  insert  description  and  give  ap-  the  notice  of  the    first  dividend. 


Is[o.   179.] 


Affidavit  of  Publication. 
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Porm  Ho.  179. 
Affidavit  of  Publicatioii  of  Notice.ss 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matteb  of 


Bankrupt^ . 


>-In  Bankruptcy  No.  . 


State  of  .  . 

County  of 

City  of 


OO  •  •  ■ 


[Attach  slip  here.'] 


,  of  the of ,  in  said  district,  being 

duly  sworn,  deposes  and  says,  that  he  is  the  proprietor  ^  of ,  the 

newspaper  designated  for  the  publication  of  notices  in  bankruptcy  in  liie 

eounty  of ,  in  said  district ;  and  that  the  notice  to  creditors  in  the 

above-entitled  proceeding,  of  which  the  attached  printed  slip  is  a  copy,  was 
published  in  said  newspaper  on  the day  of ,  19 . . . 


Subscribed  and  sworn  to  before  me,  this day  of ,  19 . .  . 


3S.  8ee    Section    Fifty-eight,    antet    and  note  Form  No.  179. 
34.  Or   "foreman/'   or   "clerk/'    as   the  case  may  be. 


^ 
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[No.   180. 


Form  Ho.  180. 

AiBdATit  of  Mailing  Notice.» 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Bankrupt  • 


►  In  Bankruptcy  Nio.  ••• 


State  of , 

County  of ^ss.: 

City  of , 


^Attach  notice  here.'] 


,  of  the of ,  in  said  district,  being 

duly  sworn,  deposes  and  says  that,  on  the day  of ,  19 . . . 

deponent  mailed  notices  to  creditors,  of  which  the  annexed  printed  notice  is  a 
copy,  one  each  to  the  persons,  copartnerships^  and  corporations  mentioned  in 
the  schedule  of  names  and  addresses  hereto  annexed,  by  depositing  such 
notices  in  sealed,  postpaid  envelopes,^®  in  the  general  post-office  at  the 
.\  of ,  in  the  district  aforesaid. 


Subscribed  and  sworn  to  before  me,  this 


day  of  .^ ,  19. . . 


36.  See  Section  Fifty-eight,  ante  and 
Form  No.  180.  The  original  notice,  the 
affidavit  of  publication,  and  this  affidavit 
should  be  bundled  together  before  being 
filed. 


S6.  Or,  if  the  notice  is  mailed  by  the  ref- 
eree, add  words  indicating  that  an  "official 
business"  envelope  was  used. 


No.  181.]  Obdeb  Appointing  Attoenby.  1481 


Porm  No.  181. 
Order  AppointinK  Attorney  for  Tm8tee.s7 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of ,  at ,  this day  of ,  19. . . 

Present: ,  Esq.,  Eeferee. 


In  the  Matter  of 


Bankrupt  . 


^In  Bankruptcy  No.  ••• 


Application  having  been  made  for  the  appointment  of  an  attorney  for  the 
trustee  herein,  and  it  appearing  that  the  services  of  an  attorney  are  and  will 
be  required,  and  that  the  appointment  hereinafter  made  is  acceptable  to  such 
trustee  ;^  now,  on  motion  of ,  Esq.^ 

It  is  ordered : 

That ,  Esq.,  of  the of  .........  in  said  dis- 
trict, be,  and  he  hereby  is,  appointed  attorney  for  the  trustee  herein,**  his 
compensation  to  be  fixed  and  paid  as  an  expense  of  administration  at  the 
final  meeting  of  creditors. 


>  Referee  in  BanJcruptey. 

S7.  Se«,   generally,   Section  Sixty-two.  l)e  authoriEed  to  employ  ,  of 

38.  If  the  choice  has  been  submitted  to  the ,  of  ,  in  said  districtt  as 

creditors,  here  recite  their  action.  his  attorney  herein." 

89.  Or,  ''that ,  the  trustee. 
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Form  No.  188. 

Petition  for  Instrnction  as  to  Buxdeaaome  Propcrty.^o 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


>-lii  Bankruptcy  No.  ••• 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  is  the  trustee  herein. 

That   a   portion   of  such   bankrupt's  estate   consists   of  the   following 
property  :*^ 

That  your  petitioner  has  investigated  the  value  of  such  property  and 
finds  the  same  to  be  worthless,*^  for  the  following  reasons  :^ 


That  it  will  be  for  the  benefit  of  said  estate  that  your  petitioner  be 
instructed  to  disclaim  title  to  such  property  and  to  refuse  to  take  the  same 
into  his  possession. 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  disclaim 
title  to  such  property  and  to  refuse  to  take  the  same  into  his  possession. 


> 

Trustee. 
[Add  verification  as  in  Form  No.  66.] 

40.  See    Section    Seventy,    and    compare  48.  Or,    if    actually   burdensome   to    the 
the    forms    immediately    ante.      See    also       bankrupt's  estate,  state  that  fact. 

Forms  Nos.  42,  43,  44,  45,  and  46.  4S.  Here  give  the  reasons  on  which  the 

41.  Here  describe  the  property.  order  is  askedy  showing  condition,  incum- 

brances, etc 


Xo8.  183,  184.]     Okder  Allowing  Continuance  of  Business.        '1433 


Form  No.  183. 
Order  on  Petition  as  to  Bttrdensome  Property .44  « 

At  a  Court  of  Bankruptcy,  held  in  and  for  the District 

of ,  at  .  .  o ,  this day  of ,  19 .  .  . 

Present : ,  Esq.,  Eeferee. 


In  the  Matter  of 


>.  In  Bankruptcy  No.  . . . 


Bankrupt  . 


j 


Application  having  been  made  for  an  order  permitting  the  trustee  herein 
to  disclaim  title  to  certain  worthless**  property,  and  to  refuse  to  take  the 
same   into   his   possession,    and   it   appearing  that  such   order   should   be 

granted ;  now,  on  motion  of ,  Esq.,  attorney  for , 

^  It  is  ordered : 

That ,  the  trustee  herein,  be,  and  he  hereby  is,  directed 

to  disclaim  title  to  the  following  described  property,  and  to  refuse  to  take 
the  same  into  his  possession,  viz.  :^ 


Referee  in  Bankruptcy. 
Form  Ho.  184. 

Order  Allowing  Trustee  to  Continue  Business. 

(Hagan  and  Alexander's  Bankruptcy  Forms,  No.  162.) 

United  States  District  Court  for  the District  of 

1 


In.  the  Mattee  of 


y  In  Bankruptcy  No.  . . . 


Bankrupt  . 


\ 


On  reading  and  filing  the  annexed  petition  of ,  the  trustee 

of  the  estate  of  the  above-named  bankrupt,  verified ,  19 .  .  . , 

and  on  motion  of ,  attorney  for  the  said  trustee,  it  is 

44.  See  Form  No.  182,  and  its  foot-notes. 
46.  Here  describe  the  property. 
46.  Or  "burdensome," 
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Ordered,  that  ^ ,  the  said  trustee,  be  and  he  is  hereby 

authorized,  in  his  discretion,  to  continue  the  business  of  the  said  bankrupt, 
for  a  period  of days  from  the  date  of  this  order. 

Dated, , , ,  19 . . . 


Referee  in  Bankruptcy* 
Farm  Ho.  186. 

Petition  for  Leave  by  XruBtee  to  Sue. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  ^o.  187.) 

United  States  District  Court,  for  the District  of 


In  the  Matter  of 


Bankrupt  . 


>.  In  Bankruptcy  No.  . . . 


To  the  United  States  District  Court,  for  the District  of : 

The  petition  of respectfully  shows : 

1.  That  your  petitioner  is  the  trustee  in'bankruptcy  herein,  duly  qualified 
and  acting. 

2.  That  among  the  assets  coming  into  the  hands  of  your  petitioner  as 

trustee  was  a  certain  contract  dated ,  19 . .  .  with 

That,  as  your  petitioner  is  informed  and  verily  believes,  at  the 

time  of  the  adjudication  herein,  the  bankrupt  had  entered  upon  the  per- 
formance of  said  contract  and  completed  the  same. 

3.  That  the  said   has  been  examined  under  section 

21-a,  in  this  proceeding,  but  denies  that  there  is  any  sum  of  money  coming  to 
the  bankrupt  herein,  on  account  of  said  contract. 

4.  That  the  creditors  herein  have  requested  your  petitioner,  as  trustee,  to 

bring  an  action  against for  the  recovery  of  the  moneys. 

claimed  to  be  due  this  estate  by  reason  of  said  contract,  and  your  petitioner 

has  been  advised  by  his  counsel,   ,  that  he  has  a  good  and 

valid  cause  of  action  against 

5.  That  no  previous  application  has  been  made  for  the  order  prayed  for. 
Wherefore,  your  petitioner  prays  for  an  order  authorizing  and  permitting 

him  to  bring  an  action  in  the court  for  the  county  of . . .  . 

,  against • 


Petitioner, 

{Verification.] 
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Form  Ho.  186. 

Order  Authoriiing  Tmsteeto  Sue. 

(HagftT  and  Alexander's  Bankruptcy  Forms  [Zd  Ed.l,  No.  188.) 

At  a  stated  term  of  the  United  States  District  Court  for  the 


District  of   ,  held  at  the  United  States  Court  House, 

City  of on  the day  of ,  19 .  . . 

Present :    Hon ,  District  Judge.  ' 


In  the  Matteb  of 


>*In  Bankruptcy  Nou  ••> 


Bankrupt  . 


Upon  reading  and  filing  the  annexed  petition  of • > 

trustee  herein,  duly  verified,  and  upon  motion  of , 

attorney  for  said  trustee,  it  is 

Ordered,  that ,  as  trustee  in  bankruptcy  of  the  above- 
named  bankrupt,  be  and  he  hereby  is  authorized  and  permitted  to  bring  an 

action  as  such  trustee  in  bankruptcy,  in  the  . » court  of , 

county,  against   ,  upon  the  following 

alleged  cause  of  action : 

to  recover  any  moneys  which  may  be  due  thia  estate  from 


( 


D.J. 
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■  "■■■ ■  ■       I       ■  ■ ..  .,  ^.  ■  ■  ■  _  ..  ,    , 

Form  Ho.  187. 
Demand  in  Redamatioii. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  311.) 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  Matter  of 


Alleged  BavJcmpL 


>.  in  Bankruptcy  No.  •  •  • 


J 


Sib:— 

Please  take  notice  that  the  undersigned  is  the  owner  of  and  entitled  to  the 
immediate  possession  of  the  following  chattels  which  were  wrongfully  and 
unlawfully  obtained  from  him  by  the  above-named  (alleged)  bankrupt,  and 
that  the  undersigned  demands  the  immediate  return  of  said  property,  to  wit : 

[Here  set  forth  property  claimed  in  detail]. 


Dated, 

Tours,  etc., 


By 


> 

Attorney. 


Form  Ho.  188. 

Petition  to  Reclaim. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ekl.],  No.  312.) 

In  the  District  Court  of  the  United  States  for  the District  of  •••-»• . 


In  the  Matter  of 


>>In  Bankruptcy  No.  ••• 


Bankrupt  . 


To  the  District  Court  of  the  United  States,  for  the District  of : 

The  petition  of respectfully  shows  and  alleges : 

First:  (That  your  petitioner  is  a  corporation  duly  organized  under  and 
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existing  under  and  by  virtue  of  the  laws  of  the  State  of ,  and 

having  an  ojBBce  for  the  transaction  of  its  business  in  the  city  of ). 

Second :  That  at  all  the  times  hereinafter  mentioned,  the 

said  bankrupt  was  engaged  in  business  in  the  city  of as 

Third:  That  your  petitioner  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  property  set  forth  in  schedule  "  A  "  hereto  annexed,  and 

made  a  part  hereof,  and  that  the  value  of  said  property  is 

($ )  dollars. 

Fourth ;  That  your  petitioner  further  alleges  upon  information  and  belief, 

that  heretofore  and  on  or  about  the day  of ,  19 ... ,  an 

involuntary  petition  in  bankruptcy  was  filed  in  the  office  of  the  clerk  of  this 

court,  by  three  creditors  of  above  bankrupt,  praying  that  the  said 

be  adjudged  an  involuntary  bankrupt,  and  that  thereafter ,  Esq., 

was  duly  appointed  as  temporary  receiver  in  bankruptcy  of  the  said 

,  and  that  pursuant  to  the  order  of  his  appointment,  he  did  'take 

possession  of  and  continues  to  hold  the  property  mentioned  and  described  in 
the  schedule  hereto  annexed  and  made  a  part  hereof,  marked  exhibit  ^'  A,^' 
and  that  the  said  property  is  in  the  original  piece  in  which  it  was  delivered 

by  your  petitioner  to  the  said (That  on  the day  of 

^  19 ... ,  the  said was  duly  adjudicated  a 

bankrupt). 

Fifth :  That  heretofore  and  before  the  commencement  of  this  proceeding, 

due  demand  was  made  by  your  petitioner  upon  the  said ,  Esq., 

i:eceiver,  that  he  deliver  possession  of  the  said  goods,  wares  and  merchandise 
in  said  schedule  '*  A  "  mentioned  to  your  petitioner,  but  that  said  demand  has 
been  refused. 

Sixth :  That  heretofore  and  at  various  times  between  the day  of 

and  the day  of ,  both  dates  inclusive,  said 

,  upon  false  and   fraudulent  representations,   induced  your 

petitioner  to  sell  and  deliver  to  him  the  said  goods,  w^ares  and  merchandise 
mentioned  and  described  in  said  schedule  "  A  "  hereto  annexed,  and  the  said 

wrongfully,  fraudulently  and  with  intent  to  defraud 

your  petitioner  and  knowing  that  your  petitioner  relied  upon  the  truth  of  the 
representations  so  made,  procured  the  said. property  to  be  delivered  to  his 
custodv. 

Seventh :  That  at  the  time  that  the  said  goods  were  so  delivered  to  the-said 

by  your  petitioner  as  aforesaid,  and  at  the  time  that  the 

said  false  and  fraudulent  representations  were  made  as  aforesaid,  the  said 

was  insolvent  and  unable  to  pay  his  debts  in  full  to  his 

knowledge,  and  made  false  and  fraudulent  representations  with  intent  to 
cheat  and  defraud  your  petitioner,  and  so  knowing  his  insolvency  as  afore- 
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said;  induced  your  petitioner  to  sell  and  deliver  the  said  merchandise  as 
aforesaid  with  the  intent  and  design  not  to  pay  therefor  when  the  term  of 
credit  upon  which  the  same  had  been  sold  should  have  expired. 

Eighth:  Your  petitioner  further  alleges  that  the  false  and  fraudulent 
representations,  the  truth  of  which  he  relied  upon,  and  which  induced  him  to^ 
sell  and  deliver  the  said  merchandise  as  aforesaid,  are  as  follows,  to  wit: 

That  heretofore  and  on  or  about  the day  of ,  19 . .  . , 

the  said   did  make,  sign  and  deliver  a  written  statement  of 

his  financial  condition  to in  the  city  of 

wherein  he  did  state  that  he  had  merchandise  on  hand  on  the day  of 

to  the  value  of  $ ;  outstanding  accounts  of  $ ; 

fixtures  of  the  value  of  $ ;  and  cash  on  hand  and  in  bank  of  $ , 

or  a  total  of  assets  of  $ and  did  further  state  that  his  liabilities 

amounted  to  the  sum  of  $ and  that  he  was  worth  over  and  above 

all  his  debts  and  liabilities  the  sum  of  $ 

Ninth:  That  your  petitioner  obtained  the  said  statement  previous  to  the 
sale  and  delivery  of  the  said  merchandise  in  said  schedule  **  A  "  mentioned ; 

and  as  your  petitioner  is  informed  and  does  verily  believe,  the  said 

did  deliver  the  said  signed  statement  as  aforesaid  to  petitioner  for  the  purpose 
of  obtaining  credit,  and  that  your  petitioner  relied  upon  the  truth  of  the 
representations  therein  contained. 

Tenth:  Upon  information  and  belief,  that  the  aforesaid  representations 

were  false  and  untrue,  in  that  the  said did  not  have  on  the 

day  of ,  the  assets  as  heretofore  alleged  and  stated  by 

him  in  said  statement,  of  the  total  value  of  $ ,  and  owed  in  liabilities 

a  smn  in  excess  of  the  liabilities  as  hereinabove  alleged  and  by  him  in  said 

statement  specified  of  $ ,  and  that  the  said did 

not  have  a  surplus  over  and  above  all  of  his  debts  and  liabilities  of  the  sum 
of  $ 

Eleventh:  That  the  said  goods  had  not  been  taken  by  virtue  of  a  warrant 
against  your  petitioner  for  the  collection  of  any  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  United  States,  and  that  they  have  not  been 
seized  by  virtue  of  an  execution  or  warrant  of  attachment  from  or  through 
whom  your  petitioner  has  derived  title  to  the  said  chattels. 

Wherefore,  your  petitioner  does  respectfully  pray  that  the  said » 

Esq.,  as  said  temporary  receiver  herein,  be  directed  to  deliver  to  your  peti- 
tioner the  said  property  in  said  schedule  '*  A  "  mentioned  and  described,  upon 
your  petitioner  filing  in  the  ofiice  of  the  clerk  of  this  court  a  bond  in  double 
the  vahie  of  said  property  to  be  returned  to  him  conditioned  that  in  the  event 
your  petitioner  fails  to  establish  his  right,  title  and  interest  in  and  to  the  said 
property,  that  then,  and  in  that  event,  your  petitioner  will  repay  to  the  said 
receiver,  or  trustee  hereinafter  to  be  elected,  the  value  of  the  said  property  so 
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to  be  delivered  to  him  and  all  costs  and  expenses^  and  your  petitioners  have 
such  other  and  further  relief,  as  to  this  honorable  court  may  seem  just  and 
proper. 

Dated, , , , ,  19. .. 


> 

Petitioner. 


Solicitors  for  Petitioner, 
Address, 

\Yerijication,'\ 

(Schedule  "  A  "  annexed.) 

Form  Ho.  189. 

Answer  in  Reclamation. 
(Hagax  and  Alexander's  Bankruptcy  Forms  [2d  £d.];  No.  315.) 

United  States  District  Court,  for  the District  of  . 


In  the  Matteb  of 


'^In  Bankruptcy  No,  ••• 


Bankrupt  . 


as  receiver  in  bankruptcy  of  the  estate  of  the  above- 
named  bankrupt,  answering  the  petition  of  the  claimant  herein,  shows  and 
alleges,  upon  information  and  belief: 

1.  Admits  the  allegations  of  plaintiflf^s  petition  numbered , , 

•  • > y ;  aiid 

2.  The  receiver  further  answering  the  said  petition  denies  that  he  has 

knowledge  or  information  sufficient  to  form  a  belief  as  to  the  allegations  of 

paragraph  numbered and of  said  petition,  and  therefore  denies 

same. 

3.  The  receiver  further  answering  the  said  petition,  denies  the  allega- 
tions of  paragraph of  said  petition. 

4.  The  receiver  denies  the  allegations  of  paragraph ,  but  admits 

that  a  letter,  dated ,  from  the  attorneys  for  the  petitioner 

herein  and  written  after  the  filing  of  the  petition  of  bankruptcy  herein  and 
containing  an  alleged  demand  was  received  by  the  bankrupt  herein. 
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/ 


5.  The  receiver  further  answering  the  said  complaint  admits  that  a  certain 
portion  of  the  property  claimed  by  the  petitioner  has  come  into  the  hands 
of  the  receiver  as  a  part  of  the  assets  belonging  to  this  estate. 

The  receiver  further  answering  said  petition  and  as  a  further  and  separate 
defense  (or  counterclaim)  thereto  alleges: 

IHere  set  forth  specifically  defense  or  coumterclairn.] 

Wherefore,  the  receiver  demands  judgment  dismissing  the  petition  of  the 
claimant  herein,  with  costs. 


As  Receiver  in  BanJcruptcy  of 


[Address.] 


Attorney  for  Receiver. 
[V  erificaiion.l  * 

[Trustee  after  appointment  is  proper  person  to  answer  and  defend.] 

Form  No.  190. 
Petition  for  Sale  under  General  Order  XVni(2).47 

In  the  District  Court  of  the  United  States  for  the District  of ' 


In  the  Matter  of 


>-Iii  Bankruptcy  No.  ... 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectf ullv  shows : 

That  ho  IS  the  trustee  herein. 

That    a    portion    of   such    bankrupt's    estate    consists    of    the    following 
property  '^ 


47.  See  Section  Seventy  and  General  Or-  the   same  general   order.     See   also  Forma 

der  XVIII (2).     Though  such  sales  are  of  42,  43,  44,  45,  46,  182,  183,  191,  and  192. 

doubtful  validity,  they  are  common.     This  48.  Here  insert  description  of  property, 

form  can  be  adapted  to  a  sale  of  personal  giving  its  location,  appraised  value,  the  in- 

property,   or   one  at  public  auction  under  cumbrancea,  if  any,  etc. 


No.  191.] 


Ordek  for  Sale. 


1441 


That  it  will  be  to  the  advantage  of  the  estate  that  such  property  be  sold 
forthwith,  for  the  following  reasons  :*® 

That  no  previous  application  has  been  made  to  this  or  any  other  court  for 
the  order  hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 


^Verification  same  as  in  Form  No,  66.] 


Trustee. 


Form  Ho.  191. 
Order  for  Sale  under  General  Order  XVin(2).B0 

At  a  Court  of  Bankruptcy,  held  in  and  fo*r  the District 

of ,  at ,  this day  of 

Present: ,  Esq.,  Referee. 


,     J.«7  •    .    • 


In  the  Matter  of 


>>In  Bankruptcy  No.  ... 


Bankrupt  • 


Application  having  been  made  by  the  trustee  herein  for  an  order  per- 
mitting such  trustee  to  sell  the  following  property  ^^ 

on  the  terms  hereinafter  mentioned,  and  it  appearing  that  good  cause  for  such 

sale  has  been  shown;  now,  on  motion  of  . ,  Esq.,  attorney 

for  the  trustee. 

It  is  ordered : 

That    ,   the   trtlstee   herein,   be,    and   he   hereby   is, 

authorized  to  sell  the  property  above  specified  to ,  on 

receipt  from  him  of dollars  ($....)  in  cash.^^ 


48.  Here  give  the  reasons,  as,  for  in- 
stance, a  cash  offer  of  75  per  cent,  of  the  ap- 
praised value,  giving  name  of  person  mak- 
ing the  offer,  etc.,  or  the  necessity  of  va- 
cating the  premises  in  which  the  property 
is.  or  any  of  the  numerous  reasons  which 
require  prompt  action  on  sales  of  a  bank- 
rupt's assets. 

60.  See  foot-note  44  to  Form  No.  190,  and 
the  references  therein. 
91 


Referee  in  BanJcruptcy. 

51.  Here  copy  the  description  of  the  prop- 
erty from  the  petition. 

52.  Or,  as  the  terms  may  be,  usually 
adding  a  clause  directing  the  transfer  of 
title  by  an  instrument  transferring  only 
the  trustee's  right,  title,  and  interest,  and 
in  no  way  amounting  to  a  warranty.  See 
Form  No.   193. 
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Form  No.  192. 

Petition  to  Confirm  Sale. 
tUagai*  and  Alexander's  Bankruptcy  Forms  [2d  £d.],  No.  251.) 

United  States  District  Court,  for  the District  of '. . 


In  the  Matter  of 


►  In  Bankruptcy  No. 


Bankrupt  . 


'•  •  • . 


To  the  Hon ,  District  Judge : 

The  petition  of respectfully  shows : 

That  your  petitioner  is  the  temporary  receiver  herein,  duly  qualified  and 
acting. 

That  on ,  19 . . . ,  by  order  of  this  court,  the  property  and 

effects  of  the  said  bankrupt  at ,  st,  city  of 

,  consisting  of ,  were  offered  for  sale  at 

public  auction. 

That  the  same  was  offered  in  bulk  at  the  beginning  of  such  sale  and  a  bid 

of  $ was  made  for  the  same,  and  that  the  goods  were  then  offered 

for  sale  in  separate  lots  according  to  catalogue,  and  realized  the  sum  of 
$ or  more  than  the  bid  in  bulk. 

That  the  said  sum  of  $ realized,  is  below  76  per  cent,  of  the 

appraised  value  of  the  property,  which  is  $ ,  and  in  order  to  deliver 

said  property  to  the  purcliasers,  it  is  necessary  for  your  petitioner  to  procure 
an  order  confirming  said  sale. 

Your  petitioner  is  of  the  opinion  and  verily  believes  that  a  larger  sum  than 
as  above  stated  cannot  be  obtained,  as  the  sale  was  largely  attended  and 
fairly  conducted,  and  advises  that  the  said  goods  be  delivered  to  the  respective 
bidders,  for  the  reason  that  said  merchandise  will  rapidly  deteriorate  in  value, 
and  the  expense  attendant  upon  storing  the  goods  for  a  longer  time,  or  of  a 
resale,  would  be  considerable,  and  unlikely  to  produce  better  results,  and 
petitioner  verily  believes  that  the  sale  should  be  confirmed. 

Wherefore,  your  petitioner  respectfully  prays  that  an  order  be  made  con- 
firming the  said  sale,  and  authorizing  him  to  deliver  the  said  merchandise 
as  sold  in  lots  to  the  respective  highest  bidders  therefor  and  for  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  proper. 


Petitioner, 
^Verification.] 
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Form  Ho.  193. 

« 

Order  Confimung  Sale,  after  Notice  to  Creditors-ss 

At  a  Court  ^of  Bankruptcy,  held  in  and  for  the District 

of ,  at ,  this day  of ,  19 . . . 

Present : ,  Esq.,  Referee. 


In  the  Mattbb  of 


>>In  Bankruptcy  No.  ..• 


Bankrupt  . 


Application  having  been  made  by  the  trustee  herein  for  the  sale  of  the 

following  property," 

and  a  notice  of  proposed  sale  having  been  given  thereon,  as  provided  by 
§  68-a'  (4)  of  the  bankruptcy  law  of  1898,  and  no  objection  having  been  made 
to  said  sale,  and  the  same  having  then  taken  place  and  said  property  having 

been  sold  to ,  of  the of ,  in  said  district, 

for dollars  ($ ),  and  now  coming  on  for  confirmation,  as 

provided  in  such  notice ;  now,  'on  motion  of    ,  Esq., 

attorney  for  the  trustee  herein. 

It  is  ordered : 

That  such  sale  be,  and  the  same  hereby  is,  confirmed. 

That  the  trustee  herein,  on  receipt  of  the  consideration  in  cash,  complete 
the  same  by  executing  the  proper  instrument  transferring  to  such  purchaser 
all  his  right,  title,  and  interest  in  said  property,  and  delivering  the  same  to 
such  purchaser. 


Referee  in  Bankruptcy. 

58.  See  Sections  Seventy  and  Fifty-eight.  clauses  for  sale  on  notice  in  Form  No.  177. 

This    form    can    be    adapted    to    any    sale,  See  also  Forms  Nos.  190  and  191,  and  com- 

whether  public  or  private,  on  notice,  and  pare  Forms  Nos.  42,  43,  44,  45,  and  46. 

should  always  be  entered,  for  the  protec-  64.  See  foot-note  48  to  Form  Na  190. 
iion  of  the  purchaser's  title.     See  special 
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Poim  Ho.  194. 
Petition  for  PriTate  Sale  by  Trastee.* 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.},  Xo.  240.) 

United  States  District  Court,  for  the District  of 


In  the  Matteb  of 


►  In  Bankruptcy  No.  ... 


Bankrupt  . 


To ,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows : 

That  he  is  the  trustee  herein  duly  qualified  and  acting. 

That  a  portion  of  such  bankrupt's  estate  consists  of  the  following  property: 


That  it  will  be  to,  the  advantage  of  the  estate  that  such  property  be  sold 
forthwith  at  private  sale  for  the  following  reasons  and  upon  the  following 
terms : 

That  no  previous  application  has  been  made  to  this  court  for  the  order 
hereinafter  asked. 

Wherefore,  your  petitioner  prays  for  an  order  permitting  him  to  sell  said 
property  in  the  way  and  on  the  terms  above  specified. 


Petitioner. 
{Verification^ 
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Form  Ho.  196. 

Order  for  Private  Sale  by  Trustee. 
(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed.],  No.  241.) 

United  States  District  Court,  for  the   District  of 


•           « 

I:s 

THE 

Matter 

0 

OF 

' 

• 

Bankrupt  . 

>-ln  Bankruptcy  No.  , 


,  the  trujBtee  herein,  having  filed  a  duly  verified  petition 

praying  for  an  order  permitting  him  to  sell  at  private  sale  the  following 
property:     \_Here  specify  property.] 


on  the  terms  set  forth  in  said  petition  (and  a  meeting  of  creditors  having  been 
duly  held  upon  ten  days'  notice)  and  it  appearing  that  good  cause  for  such 

sale  has  been  shown ;  now,  on  motion  of ,  Esq.,  attorney  for 

the  trustee,  it  is 

Ordered :  That ,  the  trustee  herein,  be,  and  he  hereby  is 

authorized  to  sell  the  property  above  specified  to for 

the  sum  of  $ 

And  it  is  further  ordered :  That  the  said  trustee  keep  an  accurate  account 
thereof  and  file  same  with  the  referee. 

Dated, , day  of ,  19 . . . 


Referee  in  Bankruptcy* 
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Form  No.  196. 
Petition  for  Sale  Free  and  Clear  of  Liena. 

(Hagar  and  Alexander's  Bankruptcy  Forms  [2d  Ed. J,  Nv.  248.) 

United  States  District  Court, District  of : 


In  the  Matter  of 


►  In  Bankruptcy  No.  •• 


Bankrupt  • 


,j 


To  the  District  Court  of  the  United  States,  for  the District  of t 

Th^  petition  of respectfully  shows  and  alleges : 

First :  That  your  petitioner  was  heretofore  and  on  the day 

of ,  19 . .  .,  duly  appointed  the  trustee  in  bankruptcy  of  all  of 

the  property  of  the  above  bankrupt  and  has  duly  qualified  as  such  by  filing  his 
bond  in  this  court  in  the  sum  of  $ conditioned  for  the  faithful  per- 
formance of  his  duties,  and  is  now  acting  as  such  trustee. 

Second:  That  your  petitioner  has  taken  possession  of  all  the  property  of 
the  said  bankrupt  which  includes  the  following  described  real  and  personal 

estate  located  at  the  town  of   ,   county, 

State  of : 

All  that  certain  tract  or  parcel  of  land,  with  the  buildings  thereon  erected 
and  all  machinery  connected  with  or  attached  to  said  building  and  property, 

situate  in  the  town  of ,  county  of and  State 

of ,  bounded  as  follows : 


Together  with  all  and  singular,  the  tenements,  hereditaments  and  appur- 
tenances belonging  to  the  said  property ;  and  the  reversion,  remainders,  tolls, 
income,  rents,  issue  and  profits  thereof,  including  all  chattels,  fixtures, 
furnishings,  machinery,  tools  and  every  other  estate,  right,  title  and  interest, 
property  and  appurtenances  of  the  said 

Third :  That  heretofore  and  on  the day  of ,  19 . .  . ,  an 

involuntary  petition  in  bankruptcy  was  filed  herein  against  the  above-named 
bankrupt,  and  theretofore  and  within  four  months  prior  to  the  date  of  the 
filing  of  the  said  petition,  to  wit,  on  the day  of , 
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19. . .,  the  said  bankrupt,  for  and  in  consideration  of  the  alleged  sum  of 

$ ,  made,  executed  and  delivered  a  certain  bond  and  mortgage 

covering  all  of  the  above-described  property,   to    .  .* [a 

corporation  organized  under  and  existing  by  virtue  of  the  lav^s  of  the  State 

of •••] 

Fourth :  That  the  said  alleged  bond  and  mortgage  were,  as  your  petitioner 

is  informed  and  does  verily  believe,  executed  and  delivered  under  the  fol- 
lowing circumstances : 

That  on  the  said day  of ,  19, . .,  and  for  a  con- 
siderable period  prior  thereto,  the  said  bankrupt  above  named  was  insolvent 
and  that  his  property  at  a  fair  valuation  was  insufficient  to  pay  all  of  his  debts 
in  full,  which  said  debts,  as  your  petitioner  is  informed  and  does  verily 

believe,  did  on  said day  of ,  19 . .  .,  and  prior  thereto, 

aggregate  the  sum  of  about  $ ;  and  that  all  of  his  assets  of  what- 
soever kind,  character,  nature  or  description^  did  not  exceed  in  value  the  sum 
of  about  $ 

Fifth :  That  on  said day  of ,  19 ... ,  the  said 

bankrupt  was  indebted  to in  the  sum  of  $ , 

which  said  indebtedness  consisted  of  two  promissory  i^otes  in  writing,  made, 

executed  and  delivered  by to ,  each  for 

the  sum  of  f$ » 

Sixth :  That  on  said day  of ,  19. . .,  the  said 

notes  of  $ ,  due  on  that  day,  were  not  paid  by  the  said  bankrupt,  and 

were  thereupon  duly  protested  for  nonpayment  by  the  said , 

on  which  said  day,  as  your  petitioner  is  informed  and  verily  believes,  the  said 

knew  and  had  reasonable  cause  to  believe  that  the  said 

was  insolvent  and  unable  to  pay  his  debts ;  and  that 

thereafter  and  on  the day  of ^  19 . . . ,  well 

knowing  that  the  said was  insolvent  and  having  good  and 

reasonable  cause  to  so  believe,  and  without  any  present  fair  consideration,  and 
as  security  for  an  antecedent  indebtedness,  he  did  accept  and  take  the  said 

bond  and  mortgage  for  the  said  sum  of  $ on  said  real  and  personal 

property  hereinbefore  mentioned  and  described. 

Seventh:  That  heretofore  and  by  order  of  this  court,  all  of  the  said 
property  hereinbefore  mentioned  and  described  was  duly  appraised  at  the 

sum  of  $ ,  and  as  your  petitioner  is  informed  and  does  verily 

believe,  the  said  property  if  sold  by  your  petitioner  subject  to  the  said 
mortgage  of  $ ,  above  mentioned,  will  not  realize  any  equity  what- 
soever by  reason  of  the  fact  that  the  said  property  is  not  worth  the  amount 
of  the  said  mortgage  and  that  no  one  interested  in  property  of  this  character 
would  purchase  said  properly  subject  to  it. 
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Eighth:  That  your  petitioner  proposes  to  institute  legal  proceedings  in 
this  court  to  declare  void  and  of  no  effect  the  said  mortgage  and  to  have 
the  same  annulled  and  canceled  as  of  record^  upon  the  ground  that  under 
and  by  virtue  of  the  terms  and  conditions  of  the  acts  of  Congress  relating 
to  bankruptcy,  the  giving  of  the  said  mortgage  was  preferential  as  security 
for  an  antecedent  indebtedness  and  for  no  present  fair  consideration  passing 
at  the  time  of  the  execution  and  delivery  thereof;  and  upon  the  further 
ground  that  the  said  mortgage  constituted  a  preference  by  reason  of  the 
fact  that  at  the  time  that  the  said  bond  and  mortgage  were  executed  and 

delivered,  the  said receiving  the  same,  knew  and  had  reasonable 

cause  to  know  and  believe  that  the  said  bankrupt  was  insolvent. 

Ninth:  That  your  petitioner  has  examined  ^nd  caused  to  be  examined 

, ,  and  other  witnesses,  to  all  of  which  testimony  your 

petitioner  upon  the  hearing  of  the  .application  herein  made  begs  le^ve 
to  refer  and  from  which  said  examination  the  facts  as  hereinbefore  alleged 
do  more  particularly  and  at  length  appear. 

Tenth:  That  your  petitioner  in  the  performance  of  his  duties  as  said 
trustee  is  desirous  of  immediately  disposing  of  all  of  the  property  of  the 
bankrupt  herein,  and  in  order  so  to  do  most  advantageously  to  the  interest 
of  the  creditors  of  the  said  bankrupt,  does  verily  believe  that  the  said 
property  should  be  sold  free  of  and  from  the  lien  of  the  said  mortgage  of 
$ which  said  mortgage  in  detail  covers  the  said  property  as  herein- 
before described,  and  which  was  made,  executed  and  delivered  on  said 

day  of ,  19. . .,  by  the  said ,  bankrupt  herein, 

for  the  said  sum  of  $ ,  and  which  was  thereafter  and  on  the 

day  of   ,  19. . .,  duly  recorded  in  Liber   ....   of  Mortgages  at 

page in  the  office  of  the  clerk  of  the  county  of ,  State  of 


Wherefore,  your  petitioner  does  respectfully  pray  this  Honorable  Court 

that  an  order  be  made  herein,  requiring mortgagee  to  show  cause 

before  this  court  at  a  time  and  place  to  be  stated,  why  an  order  should  not 
be  made  and  entered  herein,  directing  that  all  of  the  property  mentioned 
and  described  in  the  petition  herein  and  covered  by  the  said  mortgage  herein 
referred  to,  be  sold  by  ypur  petitioner  as  trustee  of  the  said  bankrupt,  at 
public  auction  and  in  the  manner  prescribed  by  the  acta  of  Congress  relating 
to  bankruptcy,  and  the  General  Orders  of  the  Supreme  Court  of  tho  United 
States,  free  of  and  from  the  lien  of  the  said  mortgage  and  why  the  proceeds 
arising  of  and  from  the  sale  of  the  said  property  should  not  be  held  by  your 
petitioner  subject  to  the  lien  of  the  said  mortgage,  to  all  intents  and  purposes 
as  though  the  said  property  had  not  been  sold,  subject  to  the  final  order, 
judgment  and  decree  of  this  court,  or  the  final  order,  judgment  and  decree 
of  a  court  of  competent  jurisdiction,  as  to  the  validity  of  the  said  mortgage 
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and  why  your  petitioner  should  not  have  such  other  and  further  relief  as  to 
this  Honorable  Court  may  seem  just  and  proper. 

And  your  petitioner  will  ever  pray,  etc 

Dated , , , ,  19. .. 


,  Petitioner. 

Attorney  for  Trustee, 
Office  and  Post-office  address^ 

•   Street, 

City  of 

[Verification.] 

Eorm  No.  197. 

Notice  of  Motion  for  Sale  Free  and  Gear  of  Liens. 
(Hagar  and  Alexander's  Bankruptcy  FoVms  [2d  Ed.],  Xo.  249.) 

United  States  District  Court  for  the ,  District  of 


In  the  Matter  of 


>.In  Bankruptcy  No.  ... 


Bankrupt  . 


Please  take  notice  that  upon  the  annexed  petition  of ,  trustee 

in  bankruptcy  of  the  above-named  bankrupt,  verified ,  19. .  .,  the 

annexed  affidavit  of ,  verified ,  19 ... ,  the 

(mortgage,  etc.)  a  copy  whereof  is  hereto  annexed,  from 

to ,  bearing  date ,  19 ... ,  and  upon  all  the  proceedings 

and  testimony  taken  herein,  a  motion  will  be  made  by  the  undersigned  on 

behalf  of  the  trustee  herein  before ,  Esq.,  referee  in 

bankruptcy,  in  charge  of  this  proceeding,  at  his  office,  No street, 

in  the  city  of ,  on  the day  of ,  19 ... ,  at  .... 

o'clock  in  the noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for 

an  order  authorizing  and  directing ,  as  trustee  in  bank- 
ruptcy of  the  estate  of  the  above-named  bankrupt,  to  sell  the  property 
mentioned  in  the  annexed  petition  of  the  trustee  herein,  and  situated  at 

, ,  and  that  the  said  trustee  be  authorized  and  directed  to 

sell  and  dispose  of  the  aforesaid  property,  now  in  his  possession,  and  claimed 
to  belong  to  this  estate,  free  and  clear  of  all  liens  and  demands  thereon,  in- 
cluding an  alleged  mortgage  of to , 
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dated ,  19. .  .,  and  that  the  proceeds  arising  from  the  sale  of  the 

said  property  be  held  by  the  triifitee  subject  to  the  claims,  liens  and  demands 
of  the  alleged  mortgagees,  lienors  and  claimants,  and  that  the  said  mortgages, 
liens,  claims  and  demands  attach  to  the  proceeds  of  such  sale  with  the  same 
force  and  effect  as  if  upon  the  property  itself,  subject  to  the  final  order, 
judgment  and  decree  of  this  court  or  of  a  court  of  competent  jurisdiction 
as  to  the  validity,  bona  fides  and  extent  of  such  mortgage,  lien,  claim  and 
demand ; 

And  for  such  other  and  further  relief  as  to  this  court  may  seem  just  and 
proper. 

Dated, , , ,  19. . . 


Attorney  for  Petitioner. 
To Address % . . 


{Claimant  or  *[ 

Alleged  Mortgagee.       J 


Form  No.  198. 

Order  Directing  Sale  Free  and  Clear  of  Li^8. 

(Uagar  and  Alexander's  Bankruptcy  Forms  [2d  £d.],  No.  250.) 

United  States  District  Court  for  the ,  District  of  . 


•  •  • » 


In  the  Matter  of 


>>In  Bankruptcy  No.  . 


Bankrupt  . 


An  order  having  been  heretofore. made  herein  requiring to 

show  cause  before  this  court,  at  the  office  of ,  Esq., 

referee,  why  an  order  should  not  be  made  herein,  directing  that  all  the 
property,  now  in  the  possession  of  said  trustee  and  mentioned  and  described 
in  the  petition  annexed  to  the  said  order  and  alleged  to  be  covered  ])y  the 
mortgage  therein  referred  to,  be  sold  by  the  said  trustee  at  public  auction, 
and  in  the  manner  prescribed  by  the  acts  of  Congress  relating  to  bankruptcy 
and  the  General  Orders  of  the  Supreme  Court  of  the  United  States,  free  of 
and  from  the  lien  of  the  said  mortgage,  and  why  the  proceeds  arising  of  and 
from  the  sale  of  the  said  property  should  not  be  held  by  the  said  trustee 
subject  to  the  lien  of  the  said  mortgage,  to  all  intents  and  purposes  as  though 
the  said  property  had  not  been  sold :  subject  to  the  final  order,  judgment  and 
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decree  of  this  court,  or  of  the  final  order,  judgment  or  decree  of  a  court  of 
competent  jurisdiction,  as  to  the  validity,  bona  fides  and  extent  of  the  said 
mortgage,  and  for  other  and  further  relief, 

Xow,  upon  reading  and  filing  the  said  order  to  show  cause,  and  the  petition 
of ,  trustee  thereto  annexed,  verified  the day  of 

And  upon  the  petition  in  bankruptcy  herein,  the  testimony  taken  at  the 
first  meeting  of  creditors  in  support  of  the'  said  application ;  and  the  said 

having  duly  appeared  upon  the  return  of  said  order  to 

show  cause  and  duly  filed  his  answer,  verified  the day  of , 

19 ... ,  the  affidavits  of and ,  dulv 

verified  the and days  of ,  19 . . . ,  in  opposi- 
tion to  the  said  application, 

And  after  hearing  respective  counsel  for  the  trustee  and  the and 

due  deliberation  having  been  had;  and  it  appearing  to  the  satisfaction  of 
this  court  that  the  best  interests  of  the  creditors  of  the  said  bankrupt  above 
named  will  be  subserved  by  the  granting  of  the  application,  and  for  divers 
other  reasons  that  the  said  application  is  proper,  it  is  hereby 

Ordered,  adjudged  and  decreed,  that ,  Esq.,  as  trustee 

of ,  bankrupt,  be,  and  he  hereby  is  authorized,  directed 

and  permitted  to  sell  and  dispose  at  public  auction,  and  in  the  manner 
and  mode  as  prescribed  by  the  acts  of  Congress  relating  to  bankruptcy  and 
the  General  Orders  of  the  Supreme  Court  of  the  United  States,  all  of  the 

property  of  the ,  bankrupt,  situated  at more 

particularly  mentioned  and  described  in  a  certain  indenture  of  mortgage 

heretofore  made  by ,  to » ,  for  the 

sum  of  $ dated  the day  of  .........  19. .  .,  and  recorded 

on  the day  of ,  19. .  .,  at  ....  o'clock,   , .  .m.,  in  Liber 

of  Mortgages,  at  page ,  in  the  office  of  the  clerk  of  the  county 

of ,  State  of 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 

as  said  trustee,  be,  and  he  hereby  is  authorized,  directed   and 

permitted  to  sell  and  dispose  of  the  said  property  in  said  mortgage  more 
particularly  mentioned  and  described,  free  of  and  from  the  lien  of  the 
said  mortgage  hereinbefore  described,  and  that  the  proceeds  of  and  from  the 
sale  of  the  said  property  be  held  by  the  said  trustee,  subject  to  the  lien  of 
the  said  mortgage,  to  all  intents  and  purposes  as  though  the  said  property 
had  not  been  sold:  subject  to  the  final  order,  judgment  and  decree  of  this 
court  or  the  final  order,  judgment  and  decree  of  a  court  of  competent  juris- 
diction, as  to  the  validity,  bona  fides  and  extent  of  the  said  mortgage. 

Pated,  City  of , , ,  19. . . 
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RUIJ3S  OF  PRACnce 

TOB  THB 

COURTS  OP  EQUITY  OF  THB  UNITED  STATES.^ 

{In  effect  February  1,  1913.) 


SULE  I.^  District  Court  always  open  for  certain  purpoaea— Orders  at  diambers.--^  The 
die>triet  courts^  as  oonrts  of  equity  shall  be  denned  always  open  for  tlia  purpose  of  filing 
any  pleading,  of  issuing  and  returning  mesne  and  flna}  prooeas,  and  of  makiog  and 
directing  all  intorlooutojy  motions,  orders,  rules  and  other  prooeedings  preparatory  to 
the  hearing,  upon  their  merits,  of  aU  causes  pending  therein. 

Any  district  judge  may,  upon  reasonable  notice  to  the  parties,  make,  direct,  and  award, 
at  chambers  or  in  the  clerk's  office,  and  in  vacation  as  well  as  in  term,  all  such  process, 
commissions,  orders^  rules  and  other  proceedings,  whenever  tba  sama  ara  not  grantable 
of  course,  according  to  the  rules  and  practice  of  the  court. 

RULE  n.— Clerk's  office  always  open,  except,  etc.— The  clerk's  office  shall  be  open  dur- 
ing business  hours  on  all  days,  except  Sundays  and  legal  holidays,  and  the  derk  shall 
be  in  attendance  for  the  purpose  of  receiving  and  disposing  of  all  motions,  rules,  orders 
and  other  proceedings  which  are  grantable  of  course. 

RULE  m. —  Books  kept  by  clerk  and  entries  therein.— The  clerk  shall  keep  a  book 
known  as  "Equity  Docket,"  in  which  he  shall  enter  each  suit,  with  a  file  number  corre- 
sponding to  the  folio  in  the  book.  All  papers  and  orders  filed  with  the  clerk  in  the  suit, 
all  process  issued  and  returns  made  thereon,  and  all  appearances  shall  be  noted  briefly 
and  chronologically  in  this  book  on  the  folio  assigned  to  the  suit  and  shall  be  marked 
with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "  Order  Book,"  in  which  shall  be  entered  at 
length,  in  the  order  of  their  making,  all  orders  made  or  passed  by  him  as  of  course  and 
also  all  orders  made  or  passed  by  the  judge  in  chambers. 

He  shaU  also  keep  an  ''  Equity  Journal,"  in  which  shall  be  entered  all  orders,  decrees 
and  proceedings  of  the  court  in  equity  causes  in  term  time. 

Separate  and  suitable  indices  of  the  Equity  Docket,  Order  Book  and  Equity  Journal 
shall  be  kept  by  the  clerk  under  the  direction  of  the  court. 

RULE  IV. —  Notice  of  orders. —  Neither  the  noting  of  an  order  in  the  Equity  Docket  nor 
its  entry  in  the  Order  Book  shall  of  itself  be  deemed  notice  to  the  parties  or  their 
solicitors;  and  when  an  order  is  made  without  prior  notice  to,  and  in  the  absence  of,  a 
party,  the  clerk,  unless  otherwise  directed  by  the  court  or  judge,  shall  forthwith  send  a 


*  "  In  proceedings  la  equity  Instituted  for  the  purpose  of  carrying  Into  effect  the  proylslons 
of  the  [Bankruptcy!  Act  or  for  enforcing  the  rights  and  remedies  given  by  It.  tbe>  rules  of 
•qulty  practice  establlsbed  by  the  Supreme  Court  of  the  United  States  shall  be  followed  as 
nearly  as  may  be.**     .     .     . 

See  General  Order  in  Bankrnptcy,  No.  XXXVii,  NoTember.  1898. 
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ct^py  ther<?of,  by  mail,  to  such  party  or  Mb  solicitor  and.  a  note  of  such  mailing  shall  be 
niad«  in  tht;  Equity  Docket,  whicli  shall  be  taken  as  sufficient  proof  of  due  notice  of  the 

order. 

RULE  V. —  Motions  grantable  of  coarse  \fy  deik. — ^All  motions  and  applications  in  the 
clerk's  office  for  the  issuing  of  mesne  process  or  final  process  to  enforce  and  execute  decrees; 
for  taking  bills  pro  confesao;  and  for  other  proceedings  in  the  clerk's  offiee  which  do  not 
require  any  aliowanoe  or  order  of  the  court  or  of  a  judge,  shall  be  deemed  motions  and 
applications  grant  able  of  course  by  the  clerk;  but  the  same  may  be  auspended,  or  altered, 
or  reseinded  by  the  judge  upon  special  cause  shown. 

RULE  VI.-»  Motion  day.— Each  district  court  shall  establish  regular  times  and  plaees. 
not  less  than  once  each  month,  when  motions  requiring  notice  and  hearing  may  be  made 
and  disposed  of;  but  the  judge  may  at  any  time  and  place,  and  on  such  notice,  if  any. 
as  he  may  consider  reasonable,  make  and  direct  all  interlocutory  orders,  rulings  and 
proceedings  for  the  advancement,  conduct  and  hearing  of  causes.  If  the  public  interest 
permits,  the  senior  circuit  judge  of  the  circuit  uuiy  dispense  with  the  motion  day  during 
not  to  esLceed  two  months  in  the  year  in  any  district. 

RIJLE  Vn. —  Process,  mesne  and  final. —  The  process  of  subpoena  shall  constitute  the 
proper  mesne  process  in  all  suits  in  equity,  in  the  first  instanoe,  to  require  the  defendant 
to  appear  and  answer  the  bill ;  and,  unless  otherwise  provided  in  these  rules  or  specially 
ordered  by  the  oourt,  a  writ  of  attachment  and,  if  the  defendant  cannot  be  found,  a  writ 
of  aequestration,  or  a  writ  of  assistance  to  enforce  a  delivery  of  possession,  as  the  case 
may  require,  shall  be  the  proper  process  to  issue  for  the  purpose  of  eompelling  obedience 
ti>  any  interlocutory  or  final  order  or  decree  of  the  court. 

RULE  Vni. —  Enforcement  of  final  decrees.*- Final  process  to  execute  tatj  decree  may, 
if  the  decree  be  solely  for  the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form 
used  in  the  district  court  in  suits  at  common  law  in  actions  of  aaaumpsit.  If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execution  of  a  con- 
veyance of  land  or  the  delivering  up  of  deeds  or  other  documents,  the  decree  shall,  in  all 
cases,  prescribe  the  time  within  which  the  act  shall  be  done,  of  which  the  defendant  shall 
be  bound,  without  further  servdce,  to  take  notice;  and  npon  affidavit  of  the  plaintiff, 
filed  in  the  clerk's  office,  that  the  same  has  not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party,  from  which, 
if  attached  thereon,  he  shall  not  be  discharged,  unless  upon  a  full  compliance  with  the 
decree  and  the  payment  of  all  costs,  or  upon  a  special  order  of  the  court,  or  a  judge 
iliereof,  upon  motion  and  affidavit,  enlarging  the  time  for  the  performance  thereof.  If 
the  delinquent  party  cannot  be  found  a  writ  of  sequestration  shall  issue  against  hie 
estate,  upon  the  return  of  non  est  inventuSf  to  compel  obedience  to  the  decree.  If  a  man- 
datory order,  injunction  or  decree  for  the  specific  performance  of  any  act  or  contract  be 
not  complied  with,  the  court  or  a  judge,  besides,  or  instead  of,  proceedings  against  the 
disobedient  party  for  a  contempt  or  by  sequestration,  may  by  order  direct  that  the  act 
required  to  be  done  be  done,  so  far  as  practicable,  by  some  other  person  appointed  by  the 
court  or  judgf>,  at  the  cost  of  the  disobedient  party,  and  the  act,  when  so  done,  shall 
have  like  eifect  as  if  done  by  him. 

RULE  IX. —  Writ  of  assistance.—  When  any  decree  or  order  is  for  the  delivery  of  poa- 
Bfssion.  upon  proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or 
order,  the  par^  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from  the 
clerk  of  the  court. 

RULE  X. —  Decree  for  deficiency  in  foreclosures,  etc. —  In  suits  for  the  foreclosure  of 
mortgages,  or  for  the  enforcement  of  other  liens,  a  decree  may  be  rendered  for  any  balance 
that  may  be  found  due  to  the  plaintiff  over  and  above  the  proceeds  of  the  sale  or  sales, 
and  -execution  may  issue  for  the  collodion  of  the  same,  as  is  provided  in  rule  8  when  the 
decree  is  solely  for  the  payment   of  luonrv. 

RULE  XL— Process  in  behalf  of  and  against  persons  not  parties.— Every  person,  not 

boinfr  a  party  in  any  cause,  who  has  obtained  an  order,  or  in  whose  favor  an  order  shall 
liavo  l)(^on  made,  may  pr^nv^r  ohodience  ^<*  ^"<*^i  order  by  the  same  process  as  if  he  were 
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a  party;  and  every  person,  not  being  a  party,  against  whom  obedience  to  any  order  of 
the  court  may  be  enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedienoe  to 
such  orders  as  if  he  were  a  party. 

RULE  XII.— Issue  ©f  subpoena— Time  for  answer.— Whenever  a  bill  is  filed,  and  not 
b.fore,  the  clerk  shall  issue  the  process  of  subpoena  thereon,  as  of  course,  upon  the  appli- 
cation of  the  plaintifi',  which  shall  contain  the  names  of  the  parties  and  be  returnable 
into  the  clerk's  oilice  -twenty  days  from  the  issuing  thereof.  At  the  bottom  of  the  sub* 
poena  shall  be  placed  a  memorandum,  that  the  defendant  is  required  to  file  his  answer 
or  other  defense  in  the  clerk's  ofiice  on  or  before  the  twentieth  day  after  service,  excluding 
the  day  thereof;  otherwise  the  bill  may  be  taken  pro  confeaso.  Where  there  are  more 
than  i^ne  defendant,  a  writ  of  subpoena,  may,  at  the  election  of  the  plaintiff,  be  sued  out 
separately  for  each  defendant,  or  a  joint  subpoena  against  all  the  defendants. 

RULE  XIII. —  Manner  of  serving  subpoena. —  The  service  of  all  subpoenas  shall  be  by 
delivering  a  copy  thereof  to  the  defendant  personally,  or  by  leaving  a  copy  thereof  at  the 
dwelling-house  or  usual  place  of  abode  of  each  defendant,  with  soma  adult  person  who  is 
a  member  of  or  resident  in  the  family. 

fiULS  XIY .— AQaa  subpoena.—  Whenever  any  subpoena  ihall  be  letomed  not  exeeaied 
AS  to  any  defendant,  the  plaintiff  shall  be  entitled  to  other  eobpouiaa  agaisit  auoh  de* 
fendant,  until  due  service  is  made. 

RULE  ZV. —  Process,  by  whom  served.— The  service  of  all  prooessy  neoie  aad.flnily 
shall  be  by  the  marshal  of  the  district,  or  his  deputy,  or  by  book  other  person  specially 
appointed  by  the  court  or  judge  for  that  purpose,  and  not  otherwise.  In  the  latter  ease, 
the  person  serving  the  process  shall  make  affidavit  thereof. 

RULE  ZYI.— Defendant  to  answer— Defaidt— Decree  pro  confesso.— It  shall  be  the 
duty  of  the  defendant,  unless  the  time  shall  be  enlarged,  for  cause  shown,  by  a  judge  of 
the  court,  to  file  his  answer  or  other  defense  to  the  bill  in  the  clerk's  o^ce  within  tl^ 
time  named  in. the  subpoeaa  as  required  by  rule  12.  In  default  thereof  the  plaintiff  mfiy, 
at  his  election,  take  an  order  as  of  course  that  the  bOl  be  taken  pro  confeaso;  and  there- 
upon the  cause  shall  be  proceeded  in  ea  parte, 

RULE  XVn. —  Decree  pro  confesso  to  be  followed  by  final  decree— Setting  aside  default. 
— ^When  the  bill  is  taken  pro  oonfeaao  the  eourt  may  proceed  to  a  final  decree  at  any  time 
after  the  expiration  of  thirty  days  after  the  entry  of  the  order  pro  oonfeaao,  and  such 
decree  shall  be  deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  filing  the  answer,  upon  cause  shown  upon  motion  and  affidavit. 
Ko  such  motion  shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the  plaintiff 
up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  reasonable,  and  unless  the 
defendant  shall  undertake  to  file  his  answer  within  such  time  as  the  oourt  shall  direct, 
and  submit  to  such  other  terms  as  the  oourt  shall  direct,  for  the  purpose  of  speeding  the 
cause. 

RULE  XVin. —  Pleadings — ^Technical  forms  abrogated. —  Unless  otherwise  prescribed  by 
statute  or  these  rules  the  technical  forms  of  pleadings  in  equity  are  abolished. 

RULE  XIX. — Amendments  generally. —  The  court  may  at  any  time,  in  furtherance  of 
justice,  upon  such  terms  as  may  be  juat,  permit  any  process,  proceeding,  pleading  or 
record  to  be  amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended 
or  supplemental  pleading.  The  court,  at  every  stage  of  the  proceeding,  must  disregard 
any  error  or  defect  in  the  proceeding  which  does  not  affect  the  substantial  rights  of  the 
parties. 

RULE  XX. —  Further  and  paxticular  statement  in  pleading  may  be  required. — A  further 
and  better  statement  of  the  nature  of  the  claim  or  defense,  or  further  and  better  par- 
ticulars of  any  matter  stated  in  any  pleading,  may  in  any  case  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just. 
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RULE  XXI.— Scandal  and  impertinence.— The  right  to  except  to  ImIIb,  answere,  aad 
other  proceedings  for  scandal  or  impertinence  shall  not  obtain,  but  the  court  may,  upon 
motion  or  its  own  initiative,  order  any  redundant,  impertinent  or  scandalous  matter 
stricken  out,  upon  such  terms  as  the  court  shall  think  fit. 

RULE  XXn.— Action  at  Uw  erroneously  begnn  as  suit  in  equity— Transfer.— If  at  any 
tiihe  it  appear  that  a  suit  commenced  in  equity  should  have  been  brougiit  as  an  action 
on  th^  law  side  of  the  court,  H  shall  be  forthwith  transferred  to  the  law  side  and  be 
there  proceeded  with,  with  only  such  alteration  in  the  pleadings  as  shall  be  essential. 

RULE  XXIII. —  Matters  ordinarily  determinable  at  law,  when  arising  in  suit  in  equity 
to  be  disposed  of  therein. —  it  in  a  suit  in  equity  a  matter  ordinarily  determinable  at  law 
ariACs,  such  matter  shall  be  determined  in  that  suit  according  to  the  principles  appiicabla, 
without  sending  the  case  or  quebtion  to  the  Jaw  side  of  the  court. 

Rule  XXXV. —  Signature  of  counsel. —  Every  bill  or  other  pleading  shall  be  signed  in- 
dividually  by  one  or  more  solicitors  of  record,  and  such  signatures  shall  be  considered  aa 
a  certificate  by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  him;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground  for  the  same; 
that  no  scandalous  matter  la  inaerted  in  the  pleading;  and  that  it  is  not  interposed  for 
delay. 

RULE  XXV.— Bill  of  complaint— Contents.— Hereafter  it  shall  be  sufficient  that  a  bill 
In  equity  shall  contain,  in  addition  to  the  usual  caption: 

First,  the  full  name,  when  known,  of  each  plaintiff  and  defendant,  and  the  citizenship 
and  residence  of  each  party.   If  any  party  be  under  any  disability  that  fact  shall  be  stated. 

Second,  a  short  and  plain  statement  of  the  grounds  upon  which  the  court's  jurisdiction 
depends. 

Third,  a  short  and  simple  statement  of  the  ultimate  facta  upon  which  the  plaintiff  asks 
relief,  omitting  any  mere  statement  of  evidence. 

Fourth,  if  there  are  persons  other  than  those  named  as  defendants  who  appear  to  be 
proper  parties,  the  bill  should  state  why  they  are  not  made  parties — as  that  they  are 
not  within  the  juriadiction  of  the  court,  or  cannot  be  made  parties  without  ousting  the 
jurisdiction. 

Fifth,  a  statement  of  any  prayer  for  any  special  relief  pending  the  suit  or  on  dual  hear- 
ing, which  may  be  stated  and  sought  in  alternative  forms.  If  special  relief  pending  the  suit 
be  desired  the  bill  should  be  verified  by  the  oath  of  the  plaintiff,  or  someone  having  knowl- 
edge of  the  facta  upon  which  such  relief  is  asked. 

RULE  XXVI. —  Joinder  of  causes  of  action. —  The  plaintiff  may  join  in  one  bill  as  many 
eauses  of  action,  cognizable  in  equity,  as  he  may  have  against  the  defendant.  But  when 
there  is  more  than  one  plaintiff,  the  causes  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant  the  liability  must  be  one  asserted  against  all  of  the  material 
defendants,  or  sufficient  ground  must  appear  for  uniting  the  causes  of  action  in  order  to 
promote  the  convenient  administration  of  justice.  If  it  appear  that  any  such  causes  of 
actiop  9annot  be  conveniently  disposed  of  together,  the  court  may  order  separate  trials. 

RULE  XXVII. —  Stockholder'a  bill. —  Every  bill  brought  by  one  or  more  stoekholdera 
in  a  corporation  against  the  corporation  and  other  parties,  founded  on  rights  which  may 
properly  be  assorted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain  an 
allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  transaction  of  which  he 
complains,  or  that  his  share  had  devolved  on  him  since  by  operation  of  law,  and  that  the 
suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case 
of  which  it  would  not  otherwise  have  cognizance.  It  must  also  set  forth  with  particularity 
the  efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the  managing 
dirpctors  or  tnistcea.  and,  if  necessary,  of  the  shareholders,  and  the  causes  of  his  failur* 
to  obtain  such  action,  or  the  reasons  for  not  making  such  effort. 


xxviii-xxxiii.]  United  States  Equity  Rules.  1457 

RULE  XXVIII.— Amendment  of  bill  as  of  course.— The  plaintiff  may,  as  of  course, 
amend  his  bill  before  the  defendant  has  responded  thereto,  but  if  such  amendment  be  filed 
after  any  copy  has  issued  from  the  clerk's  office,  the  plaintiff  at  his  own  cost  shall  furnish 
to  the  solicitor  of  record  of  each  opposing  porty  a  copy  of  the  bill  as  amended,  unless 
otherwise  ordered  by  the  court  or  judge. 

.After  pleading  filed  by  any  defendant,  plaintiff  may  amend  only  by  consent  of  the  de- 
fendant or  leave  of  the  court  or  judge. 

RULE  XXIX. —  Defenses — How  presented. —  Demurrers  and  ^leas  are  abolished.  Every 
defense  in  point  of  law  arising  upon  th  face  of  the  bill,  whether  for  misjoinder,  nonjoinder, 
or  insufficiency  of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which  might  hereto- 
fore have  been  made  by  demurrer  or  plea,  shall  be  made  by  motion  to  dismiss  or  in  the 
answer;  and  every  such  point  of  law  going  to  the  whole  or  a  material  part  of  the  cause  or 
causes  of  action  stated  In  the  bill  may  be  called  up  and  disposed  of  before  final  hearing  at 
the  discretion  of  the  court.  Every  defense  to  each  claim  asserted  by  the  bill,  omitting  any 
mere  statement  of  the  answer  and  may  be  separately  heard  and  disposed  of  before  the 
trial  of  the  principal  case  in  the  discretion  of  the  court.  If  the  defendant  move  to  dismiss 
the  bill  or  any  part  thereof^  the  motion  may  be  set  down  for  hearing  by  either  party  upon 
five  days'  notice,  and  if  it  be  denied,  answer  shall  be  filed  within  five  days  thereafter  or  a 
decree  pro  confeaao  entered. 

RULE  XXX.— Answer— Contents — Counter-claim.- The  defendant  in  his  answer  shall 
in  short  and  simple  terms  set  out  his  defense  heretofore  presentable  by  plea  in  bar  or 
abatement  shall  be  made  in  evidence  and  avoiding  any  general  denial  of  the  averments  of 
the  bill,  but  specifically  admitting  or  denying  or  explaining  the  facts  upon  which  the  plain- 
tiff relies,  unless  the  defendant  is  without  knowledge,  in  which  case  he  shall  so  state,  such 
statement  operating  as  a  denial.  Averments  other  th^n  of  value  or  amount  of  damage, 
if  not  denied,  shall  be  deemed  confessed,  except  as  against  an  infant,  lunatic  or  other  per- 
son non  compos  and  not  under  guardianship,  but  the  answ<er  may  be  amended,  by  leave 
of  the  court  or  judge,  upon  reasonable  notice,  so  as  to  put  any  averment  in  issue,  when 
justice  requires  it.  The  answer  may  state  as  many  defenses,  in  the  alternative,  regardless 
of  consistency,  as  the  defendant  deems  essential  to  his  defense. 

The  answer  must  state  in  short  and  simple  form  any  counter-claim  arising  out  of  the 
transaction  which  is  the  subject  matter  of  the  suit,  and  may,  without  cross-bill,  set  out 
any  set-off  or  counter-claim  against  the  plaintiff  which  might  be  the  subject  of  an  inde- 
pendent suit  in  equity  against  him,  and  such  set-off  qr  counter-claim,  so  set  up,  shall  have 
the  same  effect  as  a  cross-suit,  so  as  to  enable  the  court  to  pronounce  a  final  judgment  in 
the  same  suit  both  on  the  original  and  cross-claims. 

RULE  XXXI. —  Reply — When  required — When  cause  at  issue. —  Unless  the  answer  assert 
a  set-off  or  counter-claim,  no  reply  shall  be  required  without  special  order  of  the  court 
or  judge,  but  the  cause  shall  be  deemed  at  issue  upon  the  filing  of  the  answer,  and  any 
jiw  or  affirmative  matter  therein  shall  be  deemed  to  be  denied  by  the  plaintiff.  If  the 
answer  include  a  set-off  or  counter-claim,  the  party  against  whom  it  is  asserted  shall  reply 
within  ten  days  after  the  filing  of  the  answer,  unless  a  longer  time  be  allowed  by  the 
court  or  judge.  If  the  counter-claim  is  one  which  affects  the  rights  of  other  defendants 
they  or  their  solicitors  shall  be  served  with  a  copy  of  the  same  within  ten  days  from  the 
filing  thereof,  and  ten  days  shall  be  accorded  to  such  defendants  for  filing  a  reply.  In 
default  of  a  reply,  a  decree  pro  confesso  on  the  counter-claim  may  be  entered  as  in  default 
of  an  answer  to  the  bill.  1 

RULE  XXXII. — Answer  to  amended  bill. —  In  every  case  where  an  amendment  to  the 
bill  shall  be  made  after  answer  filed,  the  defendant  shall  put  in  a  new  or  supplemental 
answer  within  ten  days  after  that  on  which  the  amendment  or  amended  bill  is  filed,  unless 
the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of  the  court;  and  upon  his  default, 
the  like  proceedings  may  be  had  as  in  case  of  an  omission  to  put  in  an  answer. 

RULE  XXXIII. —  Testing  sufficiency  of  defense. —  Exceptions  for  insufficiency  of  an 
answer  are  abolished.  But  if  an  answer  set  up  an  affirmative  defense,  set-off  or  counter- 
claim, the  plaintiff  may,  upon  five  days'  notice,  or  such  further  time  as  the  court  may 
allow,  test  the  sufficiency  of  the  same  by  motion  to  s);rike  out.  « If  found  iri.sufficient  but 
amendable  the  court  may  allow  an  amendment  upon  terms,  or  strike  out  the  matter. 
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RULE  XXXIV.— Supplemental  pleading.— Upon  application  of  either  party  the  court 
or  judge,  may  upon  reaaonable  notice  and  such  terms  as  are  just,  permit  him  to  file  and 
serve  a  supplemental  pleading,  alleging  material  facts  occurring  after  his  former  pleading, 
or  of  which  he  was  ignorant  when  it  was  made,  including  the  judgment  or  decree  of  a  com- 
petent court  rendered  after  the  commencement  of  the  suit  determining  the  matters  in  con- 
troversy or  a  part  thereof. 

RULE  XXXV.— Bills  of  revlTor  and  Supplemental  bills— Forms. —  It  shall  not  be  neces- 
sary in  any  bill  of  revivor  or  supplemental  bill  to  set  forth  any  of  the  statements  in  the 
original  suit,  unless  the  special  circumstances  of  the  case  may  require  it. 

RULE  XXXVI. —  Officers  before  whom  pleadings  Texifled.-—  Every  pleading  which  is  re- 
quired to  be  sworn  to  by  statute,  or  these  rules,  may  be  verified  before  any  justice  or 
judge  of  any  court  of  the  United  States,  or  of  any  State  or  Territory,  or  of  the  District 
of  Columbia,  or  any  clerk  of  any  court  of  the  United  States,  or  of  any  Territory,  or  of  the 
District  of  (Columbia,  or  any  notary  public. 

RULE  XXXVII. —  Parties  generally — Intervention. —  Every  action  shall  be  prosecuted 
in  tha  name  of  the  real  party  in  interest,  but  an  executor,  administrator,  guardian,  trustee 
of  an  express  trust,  a  party  with  whom  or  in  whose  name  a  contract  has  been  made  for 
the  benefit  of  another,  or  a  party  expressly  authorized  by  statute,  may  sue  in  his  own 
name  without  joining  with  him  the  party  for  whose  benefit  the  action  is  brought.  All 
pc^rsons  having  an  interest  in  the  subject  of  the  action  and  in  obtaining  the  relief  de> 
fzmnded  may  join  as  plaintiffs,  and  any  person  may  be  made  a  defendant  who  nas  or 
claims  an  interest  adverse  to  the  plaintiflT.  Any  person  may  at  any  time  be  made  a  party 
if  his  presence  is  necessary  or  proper  to  a  complete  determination  of  the  cause.  Persons 
having  a  united  interest  must  be  joined  on  the  same  side  as  plaintiffs  or  defendants,  but 
when  any  one  refuses  to  join,  he  may  for  such  reason  be  made  a  defendant. 

Anyone  claiming  an  interest  in  the  litigation  may  at  any  time  be  permitted  to  assert 
his  right  by  intervention,  but  ihe  intervention  shall  be  in  subordination  to,  and  in  recog- 
nition of,  the  propriety  of  the  main  proceeding. 

RULE  XXXVIII. —  ReprstentatiTes  of  class.— >  When  the  question  is  one  id  common  or 
general  interest  to  many  persons  constituting  a  class  so  numerous  as  to  make  it  im- 
practicable to  bring  them  all  before  the  court,  one  or  more  may  sue  or  defend  for  the 
whole. 

RULE  XXXIX. — Absence  of  persons  who  would  be  proper  parties. —  In  all  cases  where 
it  shall  appear  to  the  court  that  persons,  who  might  otherwise  be  deemed  proper  parties 
to  the  suit,  cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdiotion  of  the 
court,  or  incapable  otherwise  of  being  made  parties,  or  because  their  joinder  would  oust 
the  jurisdiction  of  the  court  as  .to  the  parties  before  the  court,  the  court  may,  in  its 
discretion,  proceed  in  the  cause  without  making  such  persons  parties;  and  in  such  oases 
the  decree  shall  be  without  prejudice  to  the  rights  of  the  absent  parties. 

RULE  XL. — ^Nominal  parties. —  Where  no  account,  payment,  conveyance,  or  other  direct 
relief  is  sought  against  a  party  to  a  suit,  not  being  an  infant,  the  pnrty,  upon  service 
of  the  subpoena  upon  him,  need  not  appear  and  answer  the  bill,  unless  the  plaintifT 
specially  requires  him  to  do  so  by  the  prayer;  but  h-e  may  appear  and  answer  at  his 
option;  and  if  he  does  not  appear  and  answer  he  shall  be  bound  by  all  the  proceedings 
in  the  cause.  If  the  plaintiff  shall  require  him  to  appear  and  answer  he  shall  be  entitled 
to  the  costs  of  all  the  proceedings  against  him,  unkss  the  court  shall  otherwise  direct. 

RULE  XLI.— Suit  to  execute  trusts  of  will — Heir  as  party. —  In  suits  to  execute  the 
trusts  of  a  will,  it  shall  not  be  neoess&ry  to  make  the  heir  at  law  a  party;  but  the 
plaintiff  shall  be  at  liberty  to  make  the  heir  at  law  a  party  where  he  desires  to  have 
the  will  established  against  him. 

RULE  XLII, —  Joint  and  several  demands. —  In  all  cases  in  which  the  plaintiff  has  a  Joint 
and  several  demand  apainst  several  ptrsons,  either  as  principals  or  siiretio*?.  it  shall  not 
be  necessary  to  bring  before  tlie  court  as  parties  to  a  suit  concerning  such  demand  all  tha 
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persons  liable  thereto;  but  the  plaintiff  may  proceed  against  one  or  more  of  the  persons 
•everally  liable. 

SULS  XLIII. —  Defect  of  parties— Reaidting  objection. —  Where  the  defendant  shall  by 
his  answer  suggest  that  the  bill  of  oomplaint  is  defective  for  want  of  parties,  the  plaintiff 
ma}',  within  fourteen  days  after  answer  filed,  set  down  the  cause  for  argument  as  a  motion 
upon  that  objection  only;  and  where  the  plaintiff  shall  not  so  set  down  his  cause,  but 
shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objection  for  want  of  parti€s 
taken  by  the  answer,  he  shall  not  at  the  hearing  of  tho  cause,  if  the  defendant's  objection 
shall  then  be  allowed,  be  entitled  as  of  oourse  to  an  order  to  amend  his  bill  by  adding 
parties;,  but  the  ooiirt  shall  be  at  liberty  to  disnuss  the  bill^  or  to  allow  an  amendm^it 
on  such  terms  as  justice  may  require, 

RULB  XLIY.— Defect  of  patties-^Tardy  objection.-— If  a  defendant  shall,  at  the  hear 
ing  of  a  cause,  object  that  a  suit  is  defective  for  want  of  parties,  not  having  by  motion 
or  answer  taken  the  objection  and  therein  specified  by  name  or  description  the  parties 
to  whom  the  objection  applies,  the  court  shall  be  at  liberty  to  make  a  decree  saving  the 
rights  of  the  absent  parties. 

RULE  XLV.*^  Death  of  party— Revivor.—  In  the  event  of  the  death  of  either  party  the 
court  may,  in  a  proper  case,  upon  motion,  order  the  suit  to  be  revived  by  the  susbtitution 
of  the  proper  parties.  If  the  successors  or  representatives  of  the  deceased  party  fail  to 
make  such  application  within  a  reasonable  time,  then  any  other  party  may,  on  motion, 
apply  for  such  relief,  and  the  court,  upon  any  such  motion  may  make  the  necessary  orders  . 
for  notice  to  the  parties  to  be  substituted  and  for  the  filing  of  such  pleadings  or  amend- 
ments as  may  be  necessary. 

RT7L£  XLVI. —  Tnal— Testimony  usually  taken  in  open  court — ^Rulings  on  objections  to 
evidence. —  In  all  trials  in  equity  the  testimony  of  witnesses  shall  be  taken  orally  in  open 
court,  except  as  Oiherwise  provided  by  statute  or  these  rules.  The  court  shall  pass  upon 
the  admissibility  of  all  evidence  offered  as  in  actions  at  law.  When  evidence  is  offered 
and  excluded,  and  the  party  against  whom  the  ruling  is  made  excepts  thereto  at  the  time, 
the  court  shall  take  and  report  so  much  th«reof,  or  make  such  a  statement  respecting  it, 
as  will  clearly  show  the  character  of  the  ivideuce,  the  form  in  which  it  was  offered,  the 
objection  made,  the  ruling,  and  the  exception.  If  the  appellate  court  shall  be  of  opinion 
that  the  evid-ence  should  have  been  admitted,  it  shall  not  reverse  the  decree  unless  it  be 
clearly  of  opinion  that  material  prejudice  will  result  from  an  afTirniance,  in  which  event 
it  shall  direct  such  further  steps  as  justice  may  require. 

RULE  XL VII. —  Depositions — ^To  be  taken  in  exceptional  instances. —  The  conrt,  upon 
application  of  cither  party,  when  allowed  by  statute,  or  for  good  and  exceptional  cause  for 
departing  from  the  general  rule,  to  be  shown  by  affidavit,  may  permit  the  deposition  of 
named  witnesses  to  be  used  before  the  court  or  upon  a  reference  to  a  master,  to  be  taken 
before  an  examiner  or  other  named  officer,  upon  the  notice  and  terms  specified  in  the 
order.  All  depositions  taken  under  a  statute,  or  under  any  such  order  of  the  court,  shall 
be  taken  and  filed  as  follows,  unless  otherwise  ordered  by  the  court  or  judge  for  good 
cause  shown:  Those  of  the  plaintiff  within  sixty  days  from  the  time  the  cause  is  at  issue; 
those  of  the  defendant  within  thirty  days  from  the  expiration  of  the  time  for  the  filing 
of  plaintiff's  depositions;  and  rebutting  depositions  by  either  party  within  twenyt  days 
after  the  time  for  taking  original  depositions  expires. 

RULE  XL VIII. —  Testimony  of  expert  witnesses  in  patent  and  trademark  cases. —  In  a 
case  involving  the  validity  or  scope  of  a  patent  or  tratle-mark,  the  district  court  may, 
upon  petition,  order  that  the  testimony  in  chief  of  expert  witnesses,  whose  testimony  is 
directed  to  matters  of  opinion,  be  set  forth  in  affidavits  and  filed  as  follows:  Those  of 
the  plaintiff  within  forty  days  after  the  cause  is  at  issue;  those  of  the  defendant  within 
twenty  days  after  plaintiff's  time  has  expired;  and  rebutting  affidavits  within  fifteen  days 
after  tbe  expiration  of  the  time  for  filing  original  affidavit.  Should  the  opposite  party 
desire  the  production  of  any  afiiant  for  cross-examination,  the  court  or  judge  shall,  on 
motion,  direct  that  said  cross-examination  and  any  re-examination  take  place  before  the 
court  \i])on  the  trial,  and  unlesR  the  affiant  is  produced  and  submits  to  cross-examination 
in  compliance  with  such  direction,  his  aflidavit  shall  not  be  used  as  evidence  in  the  cause. 
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RXTLE  XLTX. —  Evidence  taken  before  examiners,  etc. — ^All  evidence  offered  before  an 
examiner  or  lilce  officer,  together  with  any  objections,  sliail  be  saved  and  returned  into  the 
court.  Depositions,  whether  upon  oral  examination  before  an  examiner  or  like  officer  or 
otherwise,  shall  be  taken  upon  questions  and  answers  reduced  to  writing,  or  in  the  form  of 
narrat've^  and  the  witness  shall  be  subject  to  cross  and  re-examination« 

UTJLJL  L.— Stenographer—Appointment—Fees.— When  deemed  necessary  by  tbe  court 
or  officer  taking  testimony  a  stenographer  may  be  appointed  who  shall  take  down  testi- 
mony in  shorthand  and,  if  required,  transcribe  the  same.  His  fee  shall  be  fixed  by  th» 
court  and  taxed  ultimately  as  costs.  The  expense  of  taking  a  deposition,  or  the  cost  of  a 
transcript,  shall  be  advanced  by  the  party  calling  tbe  witness  or  ordering  the  transcript.    . 

RULE  LI. —  Evidence  taken  before  examiners,  etc. —  Objections  to  the  evidence,  before 
an  examiner  or  like  officer,  shall  be  in  short  form,  stating  the  grounds  of  objection  relied 
upon,  but  no^ transcript  filed  by  such  officer  shall  include  argument  or  debate.  The  testi- 
mony of  each  witness,  after  being  reduced  to  writing,  shall  be  read  over  to  or  by  him,  and 
shall  be  signed  by  him  in  the  presence  of  the  officer;  provided,  that  if  the  witness  shall 
refuse  to  aign  his  deposition  so  taken,  the  officer  shall  sign  the  sante,  stating  upon  the 
record  the  reasons,  if  any,  assigned  by  the  witness  for  such  refusal.  Objection  to  any 
question  or  questions  shall  be  noted  by  the  officer  upon  th6  deposition,  but  he  shall  not 
have  power  to  decide  on  the  competency  or  materiality  or  relevancy  of  the  questions.  The 
court  shall  have  power,  and  it  shall  be  its  duty,  to  deal  with  the  costs  of  incompetent  and 
immaterial  or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 

^ULE  Ln. — ^Attendance  of  witnesses  before  commissioner,  master  or  examiner. —  Wit- 
nesses who  live  within  the  district,  and  whose  testimony  may  be  taken  out  of  oourt  by 
these  rules,  may  be  summoned  to  appear  before  a  commissioner  appointed  to  take  testi- 
mony,  or  before  a  master  or  examiner  appointed  in  any  cause,  by  subpoena  in  the  usual 
form,  which  may  be  issued  by  the  clerk  in  blank  and  filled  up  by  the  party  praying  the 
same,  or  by  the  commissioner,  master,  or  examiner,  requiring  the  attendance  of  the  wit- 
nesses at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance  the  same  com- 
pensation as  for  attendance  in  court;  and  if  any  witness  shall  refuse  to  appear  or  give 
evidence  it  shall  be  deemed  a  contempt  of  the  court,  which  being  certified  to  the  clerk'a 
office  by  the  commissioner,  master,  or  examiner,  an  attachment  may  issue  thereupon  by 
order  of  the  court  or  of  any  judge  thereof,  in  the  same  manner  as  if  the  oontempt  were 
for  not  attending,  or  for  refusing  to  give  testimony  in,  the  court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn  or  to  answer  any  quesiion  put  by 
the  commissioner,  master  or  examiner  or  by  counsel  or  solicitor,  the  same^praetice  shall  ba 
adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  produced  on  examination  before 
an  examiner  of  said  court  on  written  interrogatories. 

RULE  Lin.— Notice  of  taking  testimony  before  examiner,  etc. —  Notice  shay  be  given, 
by  the  respective  counsel  or  parties  to  the  opposite  counsel  or  parties  of  the  time  and  place 
of  examination  before  an  examiner  or  like  officer  for  such  reasonable  time  as  the  court 
or  officer  may  fix  by  order  in  each  case. 

RULE  LIV.— Depositions  under  Rev.  Stat.  §§  863,  865,  866,  867-— Cross-examiiuitian. — 
After  a  cause  is  at  issue,  depositions  may  be  taken  as  provided  by  sections  863,  865,  866 
and  867,  Revised  Statutes.  But  if  in  any  case  no  notice  has  been  given  the  opposite  party 
of  the  time  and  place  of  taking  the  deposition,  he  shall,  upon  application  and  notice,  be 
entitled  to  have  the  witness  examined  orally  before  the  court,  or  to  a  cross-examinatioii 
before  an  examiner  or  like  officer,  or  a  new  deposition  taken  with  notice,  as  the  court  or 
judge  under  all  the  circumstances  shall  order. 

RULE  LV. —  Deposition  deemed  published  when  filed.— Upon  the  filing  of  any  deposi- 
tion or  affidavit  taken  under  these  rules  or  any  statute,  it  shall  be  deemed  published,  unless, 
otherwise  ordered  by  the  court. 

RULE  LVI.—  On  ex|dratlon  of  time  for  depositions,  case  goes  on  trial  calendar. — After 
the  time  has  elapsed  for  taking  and  filing  depositions  under  these  rules,  the  case  shall  be 
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placed  on  the  trial  calendar.  Thereafter  no  further  testimony  by  deposition  shall  be  taken 
except  for  some  strong  reason  shown  by  affidavit.  In  every  such  application  the  reason 
why  the  testimony,  of  the  witness  cannot  be  had  orally  on  the  trial,  and  why  his  deposi- 
tion has  not  been  before  taken,  shall  be  set  forth,  together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 

SULE  LVII. —  Continuances. — After  a  cause  shall  be  placed  on  the  trial  calendar  it  may 
be  passed  over  to  another  day  of  the  same  term;,  by  consent  of  counsel  or  order  of  the 
courtj  but  shall  not  be  continued  beyond  the  term  save  in  exceptional  cases  by  order  of  the 
court  upon  good  c&use  shown  by  affidavit  and  upon  such  terms  as  the  court  shall  in  its 
discretion  impose.  Continuances  beyond  the  term  by  consent  of  the  parties  shall  be 
allowed  on  condition  only  that  a  stipulation  be  signed  by  counsel  for  all  the  parties  and 
that  all  costs  incurred  theretofore  be  paid.  Thereupon  an  order  ^hall  be  entered  dropping 
the  case  from  the  trial  calendar,  subject  to  reinstatement  within  one  year  upon  application 
to  the  court  by  either  party,  in  which  event  it  shall  be  heard  at  the  earliest  convenient 
dav.  If  not  so  reinstated  within  the  year,  the  suit  shall  be  dismissed  without  prejudice 
to  a  new  one. 

fiXTLE  IfVIII. —  Discovery — ^Interrogatories — Inspection  and  production  of  documents — 
Admission  of  execution  or  genuineness.— The  plaintiff  at  any  time  after  filing  the  bill 
and  not  later  than  twenty-one  days  after  the  joinder  of  issue,  and  the  defendant  at  any 
time  after  filing  his  answer  and  not  later  than  twenty-one  days  after  the  joinder  of  issue, 
and  either  party  at  any  time  thereafter  by  leave  of  the  court  or  judge,  may  file  interroga- 
tories in  writing  for  tbe  discovery  by  the  opposite  party  or  parties  of  facts  and  documents 
material  to  the  support  or  defense  of  the  cause,  with  a  note  at  the  foot  thereof  stating 
which  of  the  interrogatories  each  of  the  parties  is  required  to  answer.  But  no  party  shall 
file  more  than  one  set  of  interrogatories  to  the  same  party  without  leave  of  the  court  or 
judge. 

If  any  party  to  the  cause  is  a  public  or  private  corporation,  any  opposite  party  may 
apply  to  the  court  or  judge  for  an  order  allowing  him  to  file  interrogatories  to  be  answered 
by  any  officer  of  the  corporation,  and  an  order  may  be  made  accordingly  for  the  examina- 
tion of  such  officer  as  may  appear  to  be  proper  upon  such  interrogatories  as  the  court  or 
judge  shall  think  fit. 

Copies  shall  be  filed  for  the  use  of  the  interrogated  party  and  shall  be  sent  by  the  clerk 
to  the  respective  solicitors  of  record,  or  to  the  last  known  address  of  the  opposite  party 
if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers  filed  in  the  clerk's  office,  within 
fifteen  days  after  they^have  been  served,  unless  the  time  be  enlarged  by  the  court  or  judge. 
Each  interrogatory  shall  be  answered  separately  and  fully  and  the  answers  shall  be  in 
writing,  under  oath,  and  signed  by  the  party  or  corporate  officer  interrogated.  Within  ten 
days  after  the  service  of  interrogatories,  objections  to  them,  or  any  of  them,  may  be  pre 
sented  to  the  court  or  judge,  with  proof  of  notice  of  the  purpose  so  to  do,  and  answers 
shall  be  deferred  until  the  objections  are  determined,  which  shall  be  at  as  early  a  time  as 
is  practicable.    In  so  far  as  the  objections  are  sustained,  answers  shall  not  be  required. 

The  court  or  judge,  upon  motion  and  reasonable  notice,  may  make  all  such  orders  as 
may  be  appropriate  to  enforce  answers  to  interrogatories  or  to  effect  the  inspection  or  pro- 
duction of  documents  in  the  possession  of  either  party  and  containing  evidence  material  to 
the  cause  of  action  or  defense  of  his  adversary.  Any  party  failing  or  refusing  to  comply 
with  such  an  order  shall  be  liable  to  attachment,  and  shall  also  be  liable,  if  %.  plaintiff,  to 
have  his  bill  dismissed,  and,  if  a  defendant,  to  have  his  answer  stricken  out  and  be  placed 
in  the  same  situation  as  if  he  had  failed  to  answer. 

By  a  demand  served  ten  days  before  the  trial,  either  party  may  call  on  the  other  to 
admit  in  writing  the  execution  or  genuineness  of  any  document,  letter  or  other  writing, 
saving  all  just  exceptions;  and  if  such  admission  be  not  made  within  five  days  after  such 
service,  the  costs  of  proving  the  document,  letter  or  writing  shall  be  paid  by  the  party 
refusing  or  neglecting  to  make  such  admission,  unless  at  the  trial  the  court  shall  find  that 
the  refusal  or  neglect  was  reasonable. 

RULE  LIX. —  Reference  to  master — Exceptional,  not  usual. —  Save  in  nlatters  of  account, 
a  reference  to  a  master  shall  be  the  exception,  not  the  rule,  and  shall  be  made  only  upon 
a  showing  that  some  exceptional  condition  requires  it.    When  such  a  reference  is  made,  the 
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party  at  whose  instance  or  for  whose  benefit  it  is  made  shall  cause  the  order  of  reference 
to  be  presented  to  the  master  for  a  hearing  within  twenty  days  succeeding  the  time  when 
the  reference  was  made,  unless  a  longer  time  be  specially  granted  by  the  court  or  judge; 
if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to  cause  proceed- 
ings to  be  had  before  the  master,  at  the  costs  of  the  party  procuring  the  reference. 

,  SXTLE  LX. —  Proceedings  before  master. —  Upon  every  such  reference,  it  shall  be  the 
duty  of  the  master,  as  soon  as  he  reasonably  can  after  the  same  is  brought  before  him, 
to  assign  a  time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to  appear  at  the  time 
and  place  appointed,  the  master  shall  be  at  liberty  to  proceed  em  parte,  or,  in  his  discre- 
tion, to  adjourn  the  examination  and  proceedings  to  a  future  day,  giving  notice  to  the 
absent  party  or  his  solicitor  of  such  adjournment;  and  it  shall  be  the  duty  of  the  master 
to  proceed  with  all  reasonable  diligence  in  every  such  reference,  and  with  the  least  prac- 
ticable delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court,  or  a  judge  thereof, 
for  an  order  to  the  master  to  speed  the  proceedings  and  to  make  his  report,  and  to  certify 
to  the  court  or  judge  the  reason  for  any  delay. 

SXJLE  LXI. —  Master's  report-— Documents  identified  but  not  set  forth. —  In  the  reports 
made  by  the  master  to  the  court,  no  part  of  any  state  of  facts,  account,  charge,  affidavit, 
deposition,  examination,  or  answer  brought  in  or  used  before  bim  shall  be  stated  or  re- 
cited. But  such  state  of  facts,  account,  charge,  affidavit,  deposition,  examination,  or  answer 
shall  be  identified,  and  lef erred  to,  so  as  to  inform  the  court  what  state  of  facts,  account, 
charge,  affidavit,  deposition,  examination,  or  answer  were  so  brought  in  or  used. 

RULE  LXII. —  Power  of  master. —  The  master  shall  regulate  alt  the  proceedings  In 
tfvery  hearing  before  him,  upon  every  reference;  and  he  shall  have  full  authority  to  examine 
the  parties  in  the  cause,  upon  oath,  touching  all  matters  contained  in  the  reference;  and 
also  to  require  the  production  of  all  books,  papers,  writings,  vouchers,  and  other  docu- 
ments applicable  thereto;  and  also  to  examine  on  oath,  viva  vooe^  all  witnesses  produced 
by.  the  parties  before  liim,  or  by  deposition,  according  to  the  acts  of  Congress,  or  otherwise, 
as  here  provided;  and  also  to  direct  the  mode  in  which  the  matters  requiring  evidence 
shall  be  proved  before  him;  and  generally  to  do  all  other  acts,  and  direct  all  other  in- 
quiries and  proceedings  in  the  matters  before  him,  which  he  may  deem  necessary  and  proper 
to  the  justice  and  merits  thereof  and  the  rights  of  the  parties. 

RULE  LXIII. —  Form  of  accounts  before  master. — All  parties  accounting  before  a  master 
sliall  bring  in  their  respective  accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the 
other  parties  who  shall  i.ot  be  satisfied  with  the  account  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  mva  voce,  or  upon  interrogatories,  as  the  master  shall 
direct. 

RULE  LXIV.— Former  depositions,  etc.,  may  be  used  before  master.— All  aflfidavits, 
deposition*  and  documents  which  have  been  previously  made,  read,  or  used  in  the  court  upon 
any  proceeding  in  any  caa.«»e  or  matter  may  be  used  before  the  master. 

<• 

RULE  LXV. —  Claimants  before  master  examinable  by  him. —  The  master  shall  J>e  at 
liberty  to  examine  any  creditor  or  other  person  coming  in  to  claim  before  him,  either  upon 
written  interrogatories  or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  nuiv 
appear  to  him  to  require.  The  evidence  upon  such  examinations  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  cither  party  re- 
quires it,  in  order  that  the  same  may  be  used  by  the  court  if  necessary. 

RULE  LXVI.—  Return  of  master's  report — Exceptions— Hearing. —  The  master,  as  soon 
as  his  report  is  ready,  shall  return  the  same  into  the  clerk's  office  and  the  day  of  the  re- 
turn shall  be  entered  by  the  clerk  in  the  Equity  Docket.  The  parties  shall  have  twenty 
days  from  the  time  of  the  filing  of  the  report  to  file  exceptions  thereto,  and  if  no  excep- 
tions are  within,  that  period  filed  by  either  party,  the  report  shall  fttand  confirmed.  If 
exceptions  are  filed,  they  shall  stand  for  hearin«j  before  the  court,  if  then  in  session,  or, 
if  not,  at  the  next  sitting  held  thereafter,  by  adjournment  or  otherwise. 
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RUL£  LXVII. —  Costs  on  exceptions  to  master's  report. —  In  order  to  prevent  exceptions 
to  reports  from  being  filed  for  frivolous  causes,  or  for  mere  delay,  the  party  whose  ex- 
ceptions are  overruled  shall,  for  every  exception  overruled,  pay  five  dollars  costs  to  the 
other  party,  and  for  every  exception  allowed  shall  be  entitled  to  the  same  costs. 

RULE  LXVIII. — Appointment  and  compensation  of  masters. —  The  district  courts  may 
appoint  standing  masters  in  chancery  in  their  respective  districts  (a  majority  of  all  the 
judges  thereof  concurring  in  the  appointment),  and  they  may  also  appoint  a  master 
pro  hoc  vice  in  any  particular  caae.  The  compensation  to  be  allowed  to  every  master  shaU 
be  fixed  by  the  district  court,  in  its  discretion,  having  regard  to  all  the  circumstances 
thereof,  and  the  compensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in 
the  cause  as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as  security 
for  his  compensation;  but  when  the  compensation  is  allowed  by  the  court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof, 'he  does  not  pay  it  within  the  time  prescribed  by  the  court. 

RULE  LXIX. —  Petition  for  rehearing. —  Every  petition  for  a  rehearing  shall  contain 
the  special  matter  or  cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by 
counsel,  and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  rehearing  shall  be  granted  after  the  term 
at  which  the  final  decree  of  the  court  shall  have  been  entered  and  recorded,  if  an  appeal 
lies  to  the  Circuit  Court  of  Appeals  or  the  Supreme  Court.  But  if  no  appeal  lies,  the 
petition  may  be  admitted  at  any  time  before  the  ead  of  the  next  term  of  the  court,  in  the 
discretion  of  the  court. 

RULE  LXX. —  Suits  by  or  against  incompetents. — Guardians  ad  litem  to  defend  a  suit 
may  be  appointed  by  the  court,  or  by  any  judge  thereof,  for  infants  or  other  persons  who 
are  under  guardianship,  or  otherwise  incapable  of  suing  for  themselv^es.  AH  infants  and 
otlier  persons  so  incapable  nmy  sue  by  their  guardians,  if  any,  or  by  their  proohein  ami; 
subject,  however,  to  such  orders  as  the  court  or  judge  may  direct  for  the  protection  of 
infants  and  other'  persons. 

RULE  LXXI.—  Form  of  decree. —  In  drawing  up  decrees  and  orders,  neither  the  bill,  nor 
answers,  nor  other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order;  but  the  decree 
and  order  shall  begin,  in  substance,  as  follows:  ''This  cause  came  on  to  be  heard  (or  to 
be  further  heard,  as  the  case  may  be)  at  this  term,  and  was  argued  by  counsel;  and  there- 
upon, consideration  thereof,  it  was  ordered,  adjudged  and  decreed  as  follows,  viz.:  "  (Here 
insert  the  decree  or  order.) 

RULE  LXXII. —  Correction  of  clerical  mistakcis  in  orders  and  decrees. —  Clerical  mistakes 
in  decrees  or  decretal  orders,  or  errors  arising  from  any  accidental  slip  or  omission,  at  any 
time  before  the  close  of  the  term  at  which  final  decree  is  rendered,  be  corrected  by  order 
of  the  court  or  a  judge  thereof,  upon  petition,  without  the  form  or  expense  of  a  rehearing. 

RULE  LXXIII. —  Preliminary  injunctions  and  temporary  restraining  order^. —  No  pre- 
liminary injunction  shall  be  granted  without  notice  t<f  the  opposite  party.  Nor  shall  any 
tcnvporary  restraining  order  be  granted  without  notice  to  the  opposite  party,  unless  it 
shall  ci  arly  appear  from  specific  facts,  shown  by  affidavit  or  by  the  verified  bill,  that 
immediate  and  irreparable  loss  or  damage  will  result  to  the  applicant  before  the  matter 
can  be  hoard  on  notace.  In  case  a  temporary  restraining  order  shall  be  granted  without 
noticp,  in  the  contingency  specified,  the  matter  shall  be  made  returnable  at  the  earliest 
possible  time,  and  in  no  event  later  than  ten  days  from  the  date  of  the  order,  and  shall 
take  precedence  of  all  matters,  except  older  matters  of  the  same  character.  When  the  matter 
comes  up  for  hearing  the  party  who  obtained  the  temporary  restraining  order  shall  pro- 
ceed with  his  application  for  a  preliminary  injunction,  and  if  he  does  not  do  so  the  court 
shall  dissolve  his  temporary  restraining  order.  Upon  two  days  notice  to  the  party  obtain- 
ing such  temporary  restraining]^  order,  the  opposite  party  may  appear  and  move  dissolution 
or  modification  of  the  order,  and  in  that  event  the  court  or  judgp  shall  proceed  to  bear 
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and  determine  the  motion  as  expeditiously  as  the  ends  of  justice  may  require.    Erery 
temporary   restraining  order  shall  be   forthwith   filed  in  the  cleric's  office. 

HULE  LXXIV. —  Injunction  pending  appeal.-— When  an  appeal  from  a  final  deeree,  in 
an  equity  suit,  granting  or  dissolving  an  injunction,  ia  allowed  by  a  justice  or  a  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  hia  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending,  modifying  or  reatoring  the  injunction  during  the 
pendency  of  the  appeal,  upon  auch  terms,  as  to  bond  or  otherwise,  as  he  may  consider 
proper  for  the  security  of  the  rights  of  the  opposite  party. 

RULE  LXXV. —  Secord  on  appeal— Reduction  and  preparation^— In  ease  of  appeal: 

(a)  It  shall  be  the  duty  of  the  Appellant  or  his  solicitor  to  file  with  the  clerk  of  the 
eourt  from  which  the  appeal  is  prosecuted,  together  with  proof  or  •oknowledgment  of 
•enrce  of  a  copy  on  the  appellee  or  his  solicitor,  a  praeoipe  which  shall  indicate  the 
portions  of  the  record  to  be  incorporated  into  the  transcript  on  such  appeal.  Should  the 
appellee  or  his  solicitor  desire  additional  portions  of  the  record  incorporated  into  the 
trfftiBcript,  he  shall  file  with  the  clerk  of  the  court  his  praecipe  also  within  ten  days 
thereafter,  unless  the  time  shall  be  ^ilarged  by  the  court  or  a  judge  thereof,  indicating 
such  additional  portions  of  the  record  desired  by  him. 

(6)  The  evidence  to  be  included  in  the  record  shall  not  be  set  forth  in  full,  but  shall 
be  stated  in  simple  and  condensed  form,  all  parts  not  essential  to  the  decision  of  the 
quefi(tions  presented  by  the  appeal  being  omitted  and  the  testimony  of  witnesses  udiug 
stated  only  in  narrative  form,  save  that  if  either  party  desires  it,  and  the  court  or  judge 
so  directs,  any  part  of  the  testimony  shall  be  reproduced  in  the  exact  words  of  the  witness. 
The  duty  of  so  condensing  and  stating  the  evidence  shall  rest  primarily  on  the  appellant, 
Y(^ho  shall  prepare  his  statement  thereof  and  lodge  the  same  at  the  ckrk's  office  for  the 
examination  of  the  other  parties  at  or  before  the  time  of  filing  his  praecipe  under  para- 
graph a  of  this  rule.  He  shall  also  notify  the  other  parties  or  their  solicitors  of  such 
lodgment  and  shall  name  a  time  and  place  when  he  will  ask  the  court  or  judge  to  approve 
the  statement,  the  time  so  named  to  be  at  least  ten  days  after  such  notice.  At  the  expira- 
tion of  the  time  named  or  such  further  time  as  the  court  or  judge  may  allow,  the  state- 
ment, together  with,  any  objections  made  or  amendments  proposed  by  any  party,  shall  be 
presented  to  the  court  oc  the  judge,  and  if  tne  statement  bti  true,  complete  and  properly 
preiiart'd,  it  shall  be  approved  by  the  court  or  judge,  and  if  it  be  not  true,  complete  or 
properly  prepared,  it  shall  be  made  so  under  the  direction  of  the  court  or  judge  and  shall 
then  be  approved.  When  approved,  it  shall  be  filed  in  the  clerk's  office  and  become  a  part 
of  the  record  for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arises  between  the  parties  concerning  directions  a»  to  the  general 
contents  of  the  record  to  be  prepared  on  the  appeal,  such  difference  shall  be  submitted  to 
the  court  or  judge  in  conformity  with  the  provisions  of  paragraph  h  of  this  rule  and  shall 
bo  covered  by  the  directions  which  the  court  or  judge  may  give  on  the  subject. 

RULE  LXXVI.  Record  on  appeal — ^Reduction  and  preparation — Coats — Correction  of  omis- 
sions.—  In  preparing  the  transcript  on  an  appeal,  especial  care  shall  be  taken  to  avoid  the 
inclusion  of  more  than  one  copy  of  the  same  paper  and  to  exclude  the  formal  and  imma- 
terial parts  of  all  exhibits,  documents  and  other  papers  included  therein;  and  for  any 
infraction  of  this  or  any  kindred  rule  the  appellate  court  may  withhold  or  impose  costs 
as  the  circumstances  of  the  case  and  the  discouragement  of  like  infractions  in  the  future 
may  require.  Costs  for  such  an  infraction  may  be  imposed  upon  offending  solicitors  as 
well  as  parties.  • 

If,  in  the  transcript,  anything  material  to  either  party  be  omitted  by  accident  or  error, 
the  appellate  court,  on  a  proper  suggestion  or  its  own  nootion,  may  direct  that  the  omission 
be  corrected  by  a  supplemental  transcript. 

RULE  LXXVII. — ^Record  on  appeal — Agreed  statement. —  When  the  questions  presented 
by  an  appeal  can  be  determined  by  the  appellate  court  without  an  examination  of  all  the 
pleadings  and  evidence,  the  parties,  with  the  approval  of  the  district  court  or  the  judge 
thereof,  may  prepare  and  sign  a  statement  of  the  case  showing  how  the  questions  arose 
and  were  decided  in  the  district  court  and  setting  forth  so  much  only  of  the  facts  alleged 
and  proved,  or  sought  to  be  proved,  as  is  essential  to  a  decision  of  such  questions  by 
the  appellate  court.     Such  statement  when  filed  in  the  office  of  the  clerk  of  the  district 
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court,  shall  be  treated  as  superseding,  for  tlie  purposes  of  the  appeal,  all  parti  of  the 
record  other  than  the  decree  from  which  the  appeal  is  takes,  and,  together  with  such 
d'^cree,  shall  be  copied  and  certified  to  the  appellate  court  as  the  record  on  appeal. 

RULE  LXXVIII. — Affirmation  in  lieu  of  oath.p— Whenever  under  these  rules  an  oath 
is  or  may  be  required  to  be  taken,  the  party  may,  if  conscientiously  scrupulous  of  taking 
an  oath,  in  lieu  thereof  make  solemn  affinoation  to  the  truth  of  the  facts  stated  by  him. 

>RUL£  LXXIX. — Additional  rules  by  district  comt.**  With  the  concurrence  of  a  ma- 
jority of  the  circuit  judges  for  the  circuit,  the  district  courts  may  make  any  other  and 
further  rules  and  regulations  for  the  practice,  proceedings  and  process,  mesne  and  final, 
in  their  respective  districts,  not  inconsistent  with  the  rules  hereby  prescribed,  and  from 
lime  to  time  alter  and  amend  the  same. 

RULE  LXXX. —  Computation  of  time — Sundays  and  holidays. —  When  the  time  pre- 
scribed by  these  rules  for  doing  any  act  expires  on  a  Sunday  or  legal  holiday,  such  timo 
shall  extend  to  and  include  the  next  succeeding  day  that  is  not  a  Sunday  or  legal  holiday. 

RULE  LXXXI.— These  rules  efiective  February  1,  1913— Old  rules  abrogated. —  These 
ruks  shall  be  in  force  on  and  after  February  1,  1013,  and  shall  govern  all  proceedings 
in  eases  then  pending  or  thereafter  brought,  save  that  where  in  any  then  pending  cause 
an  order  has  been  made  or  act  done  which  cannot  be  changed  without  doing  substantial 
injustice,  the  court  may  give  effect  to  such  order  or  act  to  the  extent  necessary  to  avoid 
any  such  injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court,  regolatixig  the  praetiot  ia  auits 
in  equity,  shall  be  abrogated  whea  these  rules  take  effeok 
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defenses  formsrly  presentftUo  by,  to  bo 
a«de  in  saswery  29. 

Absence. 

of  persons  wbo  would  be  proper  parties, 
89. 

Account. 

matters  of,  reference  to  master,  59. 
to  be  Identified  but  not  stated  in  mas- 
ter's report^  61. 
forms  of,  before  master,  63. 

Action  at  Law. 

erroneously   begun   as  suit  in  equity 

transfer,  22. 
joinder  of,  causes  ol,  26. 
to  be  prosecuted  in  name  ol  real  party 

in  interest,  87. 

Additional  Rules. 

by  district  court,  79. 

Administrator. 

as  party,  37.  • 

Admissibility. 

of  evidence  offered  to  be  passed  on  by 
court,  46.  ' 

Admission  of  Execution,  etc 
of  documents,  etc.,  68. 

Advancement  of  Causes. 

notice  of  interlocutory  orders,  etc.,  6. 

Affidavit. 

plaintiff's,  of  noncompliance  with  de- 
cree, attachment  to  issue,  8. 

to  be  made  of  service  of  process  by  per- 
son ai4>ointed  therefor,  15. 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  provisions  as  to,  48. 

required  on  application  for  continuanee, 
57. 


Affidavit—  (OtrnHnued). 

to  be  identified  but  not  stated  la  mtm' 

ter's  report,  61. 
previously  used  in  courts  eto.»  may  bs 

used  before  master,  64. 
on  application  for  prsUmiaaxy  I^}iim- 

tion,  73. 

Affirmation. 

in  lieu  of  oath,  76. 

Acxeed  Statement. 

record  on  appeal,  77. 

AUcmatiyo  Defsaaei. 

may  be  stated  m  aaswar,  30l 

Amended  bill. 

answer  to,  32. 

Amendments, 
generally,  19. 

permitted  of  any  process,  pleading,  rec- 
ord, etc.,  19. 
of  bill  as  of  course,  28. 

not  after  defendant's  pleading  filed, 

except,  etc.,  28. 
on  suggestion  of  defect  of  parties, 
43. 
et  pleadings  on  substitutioft  of  parties, 
45. 

Answer. 

subpoana^  proper  process  to  compel,  7. 

time  for,  12. 

to  be  filed  within  time  named  in  sub- 
poena, 16. 

enlarging  time   for  filing,  17. 

when  to  be  filed,  on  motion  set  aside 
decree  pro  confeaso,  17. 

exceptions  to,  for  scandal  and  impertl- 
N       nence,  shall  not  obtain,  21. 

defenses  to  bo  presented  in,  29. 

to  be  filed  if  motion  to  dismiss  denied^ 
29. 

if  not  filed,  decree  pro  oonfeaso  enteradi 
29. 
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The  figures  refer  to  the 

Answer  —  ( Con  tinned ) . 

defenses  foriiKrly  preficntaWe  by  plea  iii 
bar  or  abatement,  to  be  made  in,  2d. 

what  to  contain,  30. 

amendment  of,  by  leave,  on  reasonable 
notice,  30. 

to  omit  statement  of  evid€noe,  30. 

to  avoid  general  denial  of  averments  of 
bill,  30. 

to  specifically  admit,  or  deny,  or  explain 
facts  upon  which  plaintiff  relies,  30. 

oontents,  counter-claim,  30. 

to  state  counter-claims,  30. 

may  state  defenses  in  alternatives,  30. 

cause  at  issue  on  filing  of,  unless,  etc., 
81. 

to  amended  bill,  32. 

new   or    supplemental,   to  be   filed   to 
amended  bill,  32. 
.  exceptions  for  insuflSciency  of,  abolished, 
33. 

if  insufficient  may  be  amended  or  matter 
stricken  out,  33. 

when  defect  of  parlacs  suggested,  pro- 
ceedings on,  43. 

may  be  stricken  out  for  failure  to  an- 
swer interrogatories  or  produce  docu- 
ments, 58. 

to  be  identified  but  not  stated  in  mas 
ter's  report,  61. 

Appeal. 

injunction  pending,  74. 

record  on,  differences  as  to,  76. 

reduction  and  preparation,  76. 

costs  —  correction  of  omissions,  76. 

agreed  statement,  77. 

Appearance. 

filed  with  clerk  to  be  noted  in  equity 

docket,  3. 
subpoena  proper  process  to  compel,  7. 

Appellant. 

to  notify  opposing  party  or  solicitors, 

etc.,  75. 
to   file   praecipe  indicating 'portion   of 

record  on  appeal,  76. 
to  condense  evidence,  etc.,  75. 

Appellate  Court 

not  to  reverse  decree  unless,  46. 
court  may  direct  further  steps  as  justice 
may  require,  46. 

Appellee. 

to  file  praecipe  indicating  additional 
portion  of  record  on  appeal,  75. 


numbers  of  the  rules. 

Appointment. 

and  iee^  pfr  stenographers,  60. 
compen^atioii  of  masters,  63. 

AqsBstance. 

writ  of,  when  to  issue,  7. 

on  refusal  to  ob^  decree  for  delivery  of 

possession,  0. 
provisions  as  to,  7* 

Attachment. 

for  noncompliance  ^th  decree,  8. 

not  to  be  discharged  unless  upon  fall 

compliance  with  decree,  etc,  8. 
may  issue  for  fidlnre  to  answer  inter- 
rogatories or  produce  documents,  58. 
Attendance. 

of  witoesses  before  commissioner,  maa- 
ter,  or  examiner,  62. 

Avoments  of  BilL 

if  not  denied,  deemed  confessed,  except, 
etc.,  30. 


B. 


BilL 


subpoena  proper  mesne  process  f  o  compel 
appearance  and  answer  tO)  7. 

when  filed,  clerk  to  issue  sul^xena,  12. 

may  be  taken  pro  oonfesso  if  answer  not 
filed,  etc.,  12. 

exceptions  to,  for  scandal  and  imperti* 
nence,  shall  not  obtain,  21. 

to  be  signed  by  solicitors,  24. 

of  complaint,  contents,  25. 

stockhoypT»«^  27. 

stockholder's,  what  to  contain,  27. 

amendment  of,  as  of  course,  28. 

amended,  answer  to,  32. 

supplemental,  what  necessary  in,  35. 

of  revivor  and  supplemental  biUs,  what 
necessary  in,  35. 

may  be  dismissed  for  failure  to  answer 
interrogsLtories  or  produce  documents, 
68. 

verification  of,  on  application  for  pre- 
liminary injunction,  etc.,  73. 

Bond. 

on  order  suspending,  etc,  injunctioD 
pending  appeal,  74. 

Books. 

clerk  to  keep  equity  docket,  order  book, 

equity  journal,  3. 
papers,  etc..  production  of,  required  fay 

master,  62. 
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Clerk—  {Continued), 


GilMidtf. 


.,  case  goes  on,  when,  56* 

Cause. 

speedingi  i^ro^lon  ms  to,  on  .motion  set 
Aside  decree  pro  wmfeuo,  17. 

Causes. 

advancement,  conduot  and  hearing  of, 
notice,  of  interlocutoiy  ordsn  lor,  6. 

of  action,  joinder  of,  26. 

frivolous,  imposition  of  costs  on  excep- 
tions to  master's  report,  67. 

Certificate. 

signature  of  soMeitor  to  pleading  to  be 
considered,  24. 

Chambers. 

awarding  process,,  commissi<ms,  orders, 
rules,  etc.,  by  judge  at,  !• 

Charge. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Citcvit  Court  of  Appeals. 

if  appeal  lies  to,  rehearing  not  granted 
after  term,  69. 

Circuit  Judge. 

may  dispense  with  motion  day  if  public 
interest  permits,  6. 

Zitisenshlp. 

name  and  residenoe  of  each  party  to  be 
stated  in  bill,  26. 

Claim. 

further  and  better  statement  of  nature 
of,  may  be  ordered,  20. 

Claimants. 

before  master,  examinable  by  him,  65. 

Class. 

represestatiTes  of,  may  sue  or  defend, 
38. 

Clerical. 

mistakes  in  Orders  and  decrees,  correc- 
tion of,  72. 

Clerk. 

duties  of,  2. 

to  keep  equity  docket,  8. 
order  book,  3. 
equity  journal,  3. 
motions  grantable  of  course  by,  0. 


to  grant  as  of  course,  motions  and  ap- 
plications not  requring  order  of  court 
or  judge,  5. 
to  issue  writ  of  assistance  on  refusal  to 
obey  decree  for  delivery  of  possession, 
9. 
to  issue  subpcena  when  bill  filed,  and  not 

before,  12. 
of  court,  verification  of  pleadings  before, 

36. 
•to  send  copies  of  interrogatories  to  so- 
licitors of  record,  68. 
office  of,  awarding  ol  prooesa,  aommis- 
sions,   orders,   rules,  ate.,   by  judge 
at,  1. 
when  open,  2. 

master  to  return  report  into,  66. 
temporary  restraining  orders  to  bt 

filed  in,  73. 
statement  as  to  appeal  to  be  filed 
in,  76. 

Commissiotter. 

attendance  of  witnesses  before,  68. 

Commissions. 

award  of,  by  judge  at  ehamberi,  eto^  1. 
Compensation. 

and  appointment  of  masters,  68. 

of  master  to  be  fixed  by  eourt^  68. 

Competency,  etc. 

of  questions  asked  before  axaminer  not 
to  be  decided  by  him,  61. 

Computation  of  Time. 

Sundays  and  holidays,  89. 

Conduct  of  Causes. 

notioe  of  interlocutory  orders  for,  6. 

Contempt. 

for  noncompliance  with  mandatory  or- 
der, etc.,  8. 

Continuances. 

provisions  aa  to,  67. 

Copy. 

of  praecipe  indicating  portions  of  record 

on  i^ppeal,  75. 
■ervioe  of,  indicating,  oto.,  76. 

Corporate  Officer. 

to  sign  interrogatories  under  oath,  58. 
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Court  —  ( Continued ) . 


Corporation. 

when  interrogatories  to  he  answered  by 

officer  of,  58. 
stockholder's  hill  against^  27. 

Cotroction. 

of  clerical  mietakes  in  orders  and  de- 
crees, 72. 
cmiBsions  ii(  transcript  on  appeal,  70. 

Costs. 

payment  of,  and  full  compliance  with 
decree  before  a  discharge  of  attach- 
ment, 8. 

of  plaintiff  to  be  paid  before  court  will 
set  aside  decree  pro  oonfesso,  etc.,  17. 

terms  as  to,  when  further  and  partic- 
ular statement  in  pleading  required, 
£0. 

to  n<Hninal  parties,  40. 

stenographer's  fees  to  be  taxed  as,  60. 

of  incompetent,  etc.,  depositions  to  be 
dealt  with  by  court,  51. 

on  continuances,  provisions  as  to,  67. 
proving  execution  or  genuineness  of 

document,  etc.,  58. 
reference  to  master,  59. 
exception  to  master's  report,  67. 

may  be  imposed  upon  offending  solicit- 
ors, 76. 

imposition  of,  for  infraction  of  rule  as 
to  record  on  appeal,  76. 

Connsel. 

signature  of,  24. 

to  give  notice  of  taking  testimony  before 

examiner,  etc.,  53. 
consent  of,  to  continuances,  provisions 

as  to,  57. 
to  sign  petition  for  rehearing,  69. 

Counter-claim. 

to  be  stated  in  answer,  30. 
to  be  replied  to,  31. 

in  default  of  reply  to,  decree  pro  oon- 
fesso  entered,  SI. 

Court. 

on  motion  or  own  initiative,  may  order 

redundant,  impertinent  or  scandalous 

matter  stricken  out,  21. 
testimonv   usually  to  be  taken  in,  at 

trial,  46. 
to  deal  with  costs  of  incompetent,  etc., 

depositions,  51. 
contempt  of,  by  witness  refusing  to  ap- 


pear before  commissioner, 
examiner,  62. 

may  appoint  standing  masters  ia  chan- 
cery, 68 

provisions  as  to  approml  by,  of  i^pel- 

lant's  statement^  etc,  on  appeal*  76. 

district^  additional  rules  by,  79* 
Czeditor.  -^'^ 

making  claim  before  master  fTawifiwMs 
by  him,  66* 

Cross-bill. 

counterclaim  to  ba  stated  1b  answer, 
and  not  by,  80. 

Czoss-ezaminatloiL 

of  expert  witnesses  in  patent  and  trade- 
mark cases,  48. 
witness  where  no  notice  of  deposition 
given,  54. 

!>• 

Damage. 

averments  in  bill  as  to,  30. 
to  be  shown  on  applicaiion  ton  prelim* 
inary  injunction,  73. 

Death  of  Party, 
revivor,  46. 

Decrees. 

of  court  to  be  entered  in  equity  jour- 
nal, 3. 

process   to   issue  to  compel  obedience 
to,  7. 

compelling  obedience  to,  writ  of  seques- 
tration, 8. 

discharge  of  attachment  upon  compli- 
ance with,  8. 

for  specific  performance,   provision   as 
to,  8. 

for  performance  of  specific  act,  attach- 
ment when,  8. 

solely  for  payment  of  money,  writ  of 
execution  on,  8. 

final,  enforcement,  8. 

for  delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

for  deficiency  in  foreclosures,  etc.,  10. 

pro  oonfesao  on  default  in  answer,  16. 
when  may  be  set  aside,  17. 
to  be  followed  by  final  decree,  17. 

final,  following  decree  pro  confesBO^  17. 

pro  confeeso  entered,  if  answer  not  filed, 
etc.,  29. 
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in   default  of   replj   to  eounter- 
daim,  31. 
not   to   be    reversed    unless    material 

prejudice  would  result,  46. 
form  ofy  71. 

shaU  not  recite  pleadings,  71. 
eorrection  of  clerical  mistakes  In,  73. 
final,     appeals     from    an     injunction 

suit,  74. 
to  be  sent  up  with  agreed  statement  on 

appeal,  77. 

Ossds,  etc. 

decree  for  dsliTwiog  m^  attaehment 

Default. 

to  answer  bfll  taken  pro  oonfe9$o,  16. 
of  reply  to  counter-eladm,  deeree  pro 
oon/esfo,  81. 

in  answer  to  ansnded  bill,  proeeedhigB 
on,  89. 

XMect 

eourt  to  disregard  In  proceedings  not 

affecting  substantial  rights,  19. 
of  parties  resisting  objection,  48. 
tardj  objection  to,  44. 

Defendant. 

subpoena  proper  process  to  eompel  ap* 
pearance  and  answer  of,  7. 

If  not  found,  writ  of  sequestration 
proper  process  to  issue,  etc.,  7. 

to  take  notice  of  certain  decrees,  8. 

required  to  file  answer  on  or  before 
30tb  day  after  service  of  sub- 
poena, 12. 

sendee  of  subpoena  to  be  upon,  18* 

to  answer  within  time  named  in  sob- 
poena,  16. 

person  refusing  to  join  as  .plaintiff  or 
defendf^t  may  be  made  defend- 
ant, 37. 

time  within  whieh  to  take  deposition 
for,  47. 

Defense. 

further  and  better  statement  of  natore 
of,  may  be  ordered,  80. 

how  presented,  89. 

what  to  be  heard  separately  and  dis- 
posed of  before  trial,  etc,  89. 

testing  sufficiency  of,  38. 

Deficiency  in  Foreclosures,  etc; 
decree  for,  10. 


'../» 
'•»> 


Delay. 

signature  of  solicitor  to  pleadings 

tificate  that  pleadings  not  intwposed 

for,  24. 
master  to  certify  reason  for  any  to 

eourt,  60. 
imposition  of  oosts  for,  on  ssosptioBa 

to  master's  report,  67. 

DdiTSzy  of  possession. 

writ  of  assistanes  to  «nf oxssb  ?• 

Demands. 

joint  and  seyeral,  48. 

Demurrers. 

abolished,  80. 

Depofitions. 

to  be  taken  in  exceptional  Instances,  47. 

time  within  which  to  be  taken,  47. 

taken  before  examiners,  etc.,  49. 

expense  of  taking  to  be  advanced  by 
party  calling  witnesses,  50. 

eourt  to  deal  with  costs  of  incompet- 
ent, etc.,  61. 

under  R.  S.  863,  865,  866,  867— eioss- 
examination,  54. 

deemed  published  when  filed,  55. 

on  expiration  of  time  for,  case  goes 
on  trial  calendar,  56. 

to  be  identified  but  not  set  forth  in 
master's  report,  61. 

may  be  taken  by  master,  68. 

ste.,  former  may  be  used  before  mas- 
ter, 64. 

previously  used  in  eourt  may  be  used 
before  master,  64. 

Differences. 

cohceming  directions  as  to  contents  of 
record  on  appeal,  provisions  as  to,  75. 

DisaUUty. 

of  any  party  to  be  stated  in  bill,  25. 

Discovery. 

interrogatories  for,  when  to  be  filed,  58. 

Dismiss. 

motion  to,  setting  down  for  bear- 
ing, 89. 

•Dismissal  of  Causes  Continued, 
if  not  roinsUtod,  47. 
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District  Courts. 

always  open  for  certain  purposes,  1. 
to  establish  time  and  places  when  mo- 
tions  may   be   made    and    disposed 
of,  6. 
Additional  roles  by,  79* 

District  Judge. 

may  make,  direct  and  award  process, 
commissions,  orders,  rules,  etc.,  1. 

Documents. 

inspection  and  production  of,  58. 
court  may  enforce  inspection  and  pro- 
duction of,  58. 
interrogatories  for  discovery  of,  when 
to  be  filed,  58. 

Docoments. 

execution  or  genuineness  of,  call  for 

admission  of,  58. 
identified  but  not  set  forth  in  master's 

report,  61. 
production  of,  required  by  master,  62. 
previously  used  in  court  may  be  used 
-     before  master,  64. 

DwidUng-house. 

serrice  of  subpoena  by  leaTing  copy 
at,  18. 


S. 

Equity  Docket. 

clerk  to  keep,  3. 
index  of,  3. 
noting  of  order  in,  not  notice,  4. 
day  of  return  of  master's  report  to  be 
entered  in,  60. 

Equity  Joumal. 

derk  to  keep,  8. 
index  of,  3. 

Equity. 

suit  in,  action  at  law  erroneously  be- 
gun as — ^transfer,  22. 
matters    ordinarily    determinable 
at  law  when  arising  in,  to  be  dis- 
posed of  therein,  23. 

Error. 

or  defect  in  proceedings,  court  to  dis- 
regard when  not  affecting  substan- 
tial rights,  19. 

Evidence. 

mere  statement  of,  to  be  omitted  from 
ill,  25. 


numbers  of  the  rulea. 

Evidence  —  ( Continued) . 

admissibility  of,  to  be  passed  on  by 

court,  46. 
offered      and     excluded,      proceedings 

on,  46. 
affidavits  of  expert  witnesses  in  patent 

and  trade-mark  cases,  when  not  to 

be  used  as,  48. 
taken  before  examiners  to  be  returned 

to  court,  49. 
taken  before  examiners,  provisions  as 

to,  51. 
objections  to,  taken  before  examiner, 

etc,  51. 
eourt  or  judge  may  enforce  answers  to 

interrogatories    and    production    of 

documents  containing,  58. 
master  may  direct   mode  of   proving 

matters  before  him,  62. 
before   master  on   examination  to   be 

taken  down,  65. 
how  te  be  stated  in  record,  75 
Ex  Parte. 

cause  to  be  proceeded  with  after  da* 
cree  pro  oonfeaao^  16. 

Examination. 

to  be  identified  but  not  stated  in  mas- 
ter's report,  61. 

Examiners. 

evidence  taken  before,  to  be  returned 
to  court,  49. 

provisions  as  to,  51. 

not  to  decide  on  competency,  material- 
ity or  relevancy  of  questions,  51. 

attendance  of  witnesses  before,  52. 

notice    of    taking    testimony    before, 
etc.,  53. 

cross-examination  of  witness  before,  54. 

Exceptions. 

for     insufficiency     of     answer     abol- 
ished, 33. 
to  evidence  offered  and  exduded,  pro- 
visions as  to,  46. 
to  master's  report,  66. 
costs  on,  67. 

Execution. 

writ  of,  provisions  as  to,  8. 
admission  of,  of  documents^  ete.,  58. 

Executor. 

as  party,  ST« 
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The  figures  refer  to  the  numbers  of  the  rules. 


Expert  Witnesses, 

testimony  of,  in  patent  and  trade- 
mark caseSj  48. 

p. 

Facts. 

ultimate  statement  of,  upon  which  re- 
lief asked,  to  be  stated  in  bill^  25. 

insufficiency  of,  as  defense,  how  pre- 
sented, 29. 

material,  may  be  alleged  in  supple- 
mental pleading,  84. 

not  to  be  stated  in  master's  report,  61. 

Fees. 

of  stenographer,  50l 

File  Number. 

each  suit  and  all  papers,  process,  etc.j 
to  be  marked  with,  and  noted  on 
equity  docket,  3. 

FiUng. 

of  deposition  deemed  publication,  65. 

Final  Healing. 

points  of  law  may  be  disposed  of  be- 
fore, 29. 

Final  Process. 

issue  and  return  of,  1. 
to    be    served    by    marshal^    deputy, 
etc.,  16. 

Foreclosure  of  Mortgages,  etc. 
decree  for  balance  due,  10. 

Form. 

of  accounts  before  master,  63. 
decree,  71. 

Former  Depositions,  etc.^ 

may  be  used  before  master,  64. 

Forms. 

technical,  of  pleadings  abrogated,  18. 
altematire — prayer   for   specific   relief 
may  be  in,  25. 

I         G. 

Genuineness. 

of  documents,  admission  of,  etc.,  68. 

Guardian. 

as  party,  37. 
may  sue  for  infants,  70. 
ad  litem,  may  be  appointed  by  court  or 
Judge,  ete.,  70. 

93 


H. 
Hearing  on  Merits. 

making  and  directing  interlocutory  mo- 
tions, orders,  rules,  etc,  preparatory 
to,  1. 

of  cauHCB,  notice  of  interlocutory  or- 
ders for,  6. 

final,  points  of  law  may  be  disposed 
of  before,  29. 

on  exceptions  to  report  of  master,  66. 

Heir. 

as  party  to  suits  to  execute  trusts  of 
will,  41. 
Holidaya. 

legal,  clerk's  office  not  open,  2. 

computation  of  time,  80. 

I. 
Impertinence. 

scandal,  exceptions  to  bills,  answers, 
etc.,  for,  shall  not  obtain,  21. 

Incompetents. 

suits  by  or  against,  70. 

Indices. 

of  equity  docket,  order  book  and 
equity  journal,  clerk  to  keep,  3. 

Infants. 

nothing  to  be  taken  against  as  con- 
fessed^ 30. 

nominal  parties  in  suits  not  against,  40. 

may  sue  by  guardian  or  by  proohein 
amif  70. 

guardians  ad  litem  may  he  appointed 
to  defend  suits  against,  70. 

Injunction. 

for  specific  performance,  proTision  as 

to,  8. 
preliminary,  and  temporary  restraining 

orders,  78. 
pending  appeal,  74. 

Insufficiency  of  Fact. 

defense  of,  how  presented,  29. 

Interlocutory. 

motions,  orders,  rules,  etc.,  making  and 

directing,  1. 

« 

Interrogatories. 

written,  practice  as  to,  to  be  followed 
in  case  of  refusal  of  witness  before 
master,  examiner,  etc.,  52. 
when  to  be  filed,  58. 
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IstexTOgatozies—  (Continued), 

when  to  be  answered,  etc.,  68. 

court  may  enforce  answers  to,  58. 

to  be  answered  separately  and  fully,  in 
writing,  under  oath,  and  signed,  58. 

objections  to,  provisions  as  to,  58. 

copies  to  be  sent  by  clerk  to  solicitors 
of  record,  58. 

examination  of  accounting  party  be- 
fore master  on,  63. 

claimants  before  master  examinable 
OD,  65. 

Interyention. 

when  allowed,  37. 

Issue. 

of  subpoena,  12. 

cause  at,  upon  filing  of  answer,  except, 
etc.,  31. 

J. 
Joinder. 

of  causes  of  action,  26. 
parties,  provision  as  to,  37. 

Joint, 

and  several  demands,  42. 

Judge. 

district,  may  make,  direct  and  award 
process,  commissions,  orders,  rules, 
etc.,  1. 

in  chambers,  orders  by,  to  be  entered 
in  order  book,  3. 

on  notice,  if  any,  may  make  inter- 
locutory orders,  etc.,  6. 

;verification  of  pleadings  before,  36. 

Jurisdiction. 

ground  on  which  depends  to  be  stated 
in  bill,  25. 

Justice. 

convenient  administration  of,  joinder  of 
causes  of  action  to  promote,  26. 

L. 
Land. 

decree  for  conveyance  of,  attachment 
in,  8. 

Law. 

action    erroneously    begun    as    suit    in 

equity — transfer    22, 
matters    ordinarily    determinable    at, 

when  arising  in  suit'  in  equity,  to  be 

disposed  of  therein,  23. 
points  of,  may  be  disposed  of  before 

final  hearing,  29. 


Letter. 

call  for  admission  of  genuineness  of, 
etc.,  58. 

Loss. 

immediate  and  irreparable  to  be  shown 
on  application  for  temporary  re- 
straining order,  73. 

Lunatic. 

nothing  to  be  taken  against  as  con- 
fessed, 80. 

M. 

IfarshaL 

deputy,  etc.,  to  serve  all  process,  ex- 
cept, 15. 

Master. 

attendance  of  witnesses  before,  52. 

reference  to,  exceptional  not  usual,  59. 

proceedings  before,  60. 

duties  of,  60. 

may  proceed  90  parte  when,  CO. 

may  adjouxn  examinutiun,  etc.,  when, 
60. 

to  proceeds  with  reasonable  dili- 
gence, 60. 

reports  of— documents  to  be  identified 
but  not  set  forth,  61. 

powers  of,  62. 

to  regulate  all  proceedings  before 
him,  62. 

may  require  production  of  all  books, 
papers,  etc.,  62. 

form  of  accounts  before,  63. 

former  depositions,  etc.,  may  be  used 
before,  64. 

claimants  before,  examinable  by 
him,  65. 

appointment  and  compensation  of,  68. 

entitled  to  attachment  for  his  com- 
pensation, when,  68. 

not  to  retain  report  as  security  for 
compensation,  68. 

pro  hoc  vice,  in  particular .  cases,  may 
be  appointed  by  court,  68. 

in  chancery,  standing,  may  be  ap- 
pointed by  the  court,  68. 

Master's  Report. 

return  of — exceptions— hearing,  66. 

costs  on  exception  to,  67. 

not  to  be  recited  in  decree  or  order,  71- 

Material. 

supplemental  matter  may  be  set  foith 
in  amended  pleadings,  19. 
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I  Motions  —  ( Continued) 


of  questions  not  to  be  decided  hy  Ex- 
aminer, 51. 

Hotter. 

further  and  better  particulars  of,  in 
any  pleading  may  be  ordered,  20. 

new  or  affirmative,  in  answer,  deemed 
denied  by  plantiff,  31. 

Matters. 

ordinarily  determinable  at  law,  when 
arising  in  suit  in  equity,  to  be  dis- 
posed of  therein,  33. 

Merits. 

hearing  on — making  and  directing  in- 
terlocutory, motions,  orders,  rules, 
etc.,  preparatory  to,  1. 

Mesne  Process. 

issuing  and  returning,  1. 
subpoena  shall  constitute  proper,  7. 
to    be    Served    by    marshal,    deputy, 
etc.,  15. 

Misjoinder. 

defense  of,  how  presented,  20. 

Mistakes. 

clerical,  correction  of,  in  orders  and 
decrees,  72. 

Money. 

payment  of,  final  process  to  execute  de- 
cree for,  8. 

Mortgages. 

foreclosure  of,  decree  for  balance 
due,  IQ. 

Motions. 

interlocutory,  making  and  directing,  1. 

when  may  be  made,  1. 

etc.,  grantable  of  course,  received  and 

disposed  of  by  clerk,  2. 
grantable  of  course  by  clerk,  5. 
for  mesne  process  grantable  of  course 

by  clerk,  5. 
and  applications  not  requiring  order  of 

court  or  judge  grantable  of  course 

by  clerk,  5. 
grantable  of  course  by  clerk  may  be 

suspended,  etc.,  by  judge,  5. 
requiring  notice  and  hearing,  times  and 

places  for,  6. 
to  enlarge  time  for  filing  answer,  17. 
will  not  be  granted  unless  payment  of 

costs,  etc.,  17. 


to    strike   out,  to   test   sufficiency   of 
answer,  S3.. 

Motion  Day,  6. 

may  be  dispensed  with  by  senior  circuit 
judge,  6. 

Motion.  '   • 

to  dismiss,  defenses  to  be  presented  la, 
29. 

N. 

Names. 

of  plaintiff  and  defendant  to  be  stated 
in  bill,  25. 

Nominal. 

parties,  40. 

Non  Est  Inventus. 

return  of,  issuance  of  writ  of  seques« 
t  rat  ion,  8. 

Nonjoinder. 

defense  of,  how  presented,  29. 

Notary  Public. 

verification  of  pleadings  before,  38. 

Notice. 

reasonable,  to  parties,  of  process,  com- 
missions, orders,  rules,  etc.,  1. 

of  orders,  4.- 

order  without  prior,  to  be  mailed  by 
clerk  to  party,  etc.,  4. 

of  interlocutory  orders,  etc.,  •. 

defendant  to  take  of  certain  decrees,  8. 

of  motion  to  dismiss,  29. 

reasonable,  of  amendment  of  answer,  by 
leave,  etc.,  30. 
of  filing  supplemental  pi  trading,  84. 

to  be  given  to  parties  to  be  substituted. 
45. 

reasonable,   of    motion   to    enforce   an- 
swers, etc.,  58. 

of   taking  testimony   before   examiner, 
etc.,  53. 

to  parties  or  solicitors  of  proceedings 
before  master,  60. 

no  preliminary  injunction  granted  with- 
out, 73* 

0. 
Oath. 

may  be  made  by  plaintiff  if  special  re« 
lief  asked,  25. 
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The  Qgures.  refer  to  the 

Oath—-  {Continued). 

/stockholder's  bill  to  be  verified  by,  27. 
interrogatories  to  be  signed  under,  58. 
petition  for  rehearing  to  be  verified  by, 

69. 
effirmation  in  lieu  of,  78. 

Objections. 

to  defect  of  parties,  43. 

tardy,  to  defeet  of  parties,  44. 

to  evidence  taken  before  examiner,  pro- 

Tisions  as  to,  61. 
to  be  noted  by  examiner,  etc.,  51. 

Officers. 

before  whom  pleadings  verified,  30. 

Old  Sales. 

abrogated,  81. 

Omissions,  etc. 

in  orders  and  decrees  may  be  oorreeted 

without  rehearing.  72. 
of  portions  of  record  on  appeal,  75.     • 
correction  of,  in  record  on  appeal,  70. 

Orders. 

when  may  be  made,  1. 

award  of,  by  judge  at  chambers,  etc,  1. 

interlocutory,  making  and  directing,  I. 

grantable  of  course,  rcoeived  and  dis- 
posed of  by  clerk,  2. 

filed  with  clerk  to  be  noted  in  equity 
doeketk  3. 

of  court  to  be  entered  in  equity  jour 
nal,  8. 

made  or  passed  by  elerk,  or  judge  in 
chambers,  to  be  entered  in  order 
book,  3. 

made  without  nolioe,  to  be  mailed  by 
clerk,  4. 

noting  of.  in  equity  docket  or  entered  in 
order  book,  not  notice  to  parties,  4. 

interlocutory,  notice  of,  8. 

process  to  issue  to  compel  obedience 
to,  7. 

mandatory,  for  specific  performance, 
provision  as  to,  8. 

lor  delivery  of  possession,  writ  of  as- 
sistance on  refusal  to  obey,  9. 

in  faTor  person  not  party,  how  enforced, 
11. 

against  person  not  party,  how  enforced, 
11. 

that  bill  be  taken  pro  oonfesso  on  de- 
fault, 10. 

shall  not  recite  pleadings,  71. 


numbers  of  the  rules. 

Orders—  {Continued), 

-  correction  of  clerical  mistakes  in,  72. 
temporary'  restraining,  and  preliminary 

injunctions.  73. 
justice  or  judge  may  make  order  sus* 
pending,  etc.,  injunction  pending  ap- 
peal, 74. 

Order  Book. 

clerk  to  keep,  3. 

to  contain  all  orders  made  or  passed  by 

judge  in  chambers  or  by  clerk,  8« 
index  of,  clerk  to  keep,  3. 
entry  of  order  in,  not  notice,  4* 

P. 
Papers. 

and  orders  filed  witii  bla*k,  eto.,  to  be 

noted  in  equity  docket,  3. 
production  of,  required  by  master,  82. 

Parties. 

noting  or  entry  of  order  not  notice  to,  4. 

persons  not  made,  25. 

generally  —  intervention,  37. 

joinder  of,  37. 

proper,  absence  of  persons  who  would 

be,  39. 
nominal,  appearance  of,  40. 
in  cases  of  joint  and  several  demands, 

42. 
defect  of,  resisting  objection,  43. 
defect  of,  tardy  objection,  proceedings 

on,  44. 
to  give  notice  of  taking  testimony  before 

examiner,  etc.,  53. 
clerk  to  send  copies  of  interrogatories 

to  if  there  be  no  record  solicitor,  58. 
notice  to,  of  proceedings  before  masteri 

00. 
failing  to  appear  before  master,  00. 
may  be  examined  on  oath  by  master,  02. 
accounting  before  master,  how  to  bring 

in  accounts,  03. 
to  examine  accounting  party  viva  vooe 

or  upon  interrogatory,  03, 
time  for  filing  exceptions  to  master's 

report  by,  00. 
to  verify  petition  for  rehearing  by  oath, 

09. 
to  be  given  notice  of  preliminary  injunc- 
tions, etc.,  73. 

Party. 

when  order  made  in  absence  of,  ctork  to 
mail  copy,  4. 
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The  figures  refer  to  the 

Party —  {Continued), 

heir  as,  to  execute  trusts  of  wiU,  41. 
death  of,  reTivori  45. 
procuring  reference  to  master,  payment 
of  costs  by,  60.  , 

Patent  Cases. 

testimony  of  expert  witnesses  in,  48. 

Persons  Not  Parties. 

process  on  behalf  of  and  against,  11. 

Person  Appointed. 

to  serve  process  to  make  affidarit  there^ 
of,  16. 

Parsons^ 

not. made  parties  to  bill,  25. 

Person. 

non  compos,  nothing  to  be  taken  against 
as  confessed,  30. 

Persons. 

joining  as  parties^  87. 
who  would  be  proper  parties,  absence  oi, 
89. 

• 

Person  Making  daim. 

before  master  ezaminaUe  by  him,  65. 

Petition. 

for  rehearing,  69.  i 

Plaintiff. 

entitled  to  subpcena  as  of  course  when 

bill  filed,  12. 
time  within  which  to  take  deposition 
for,  4/,  • 

Plea. 

in  bar,  defenses  formerly  presentable  by 
to  be  made  in  answer^  29. 

Pleadinga 

filing  of,  I. 

technical  forms  abrogated,  18. 

court  may  permit  any  to  be  amended, 

19. 
further   and   particular    statement   in, 

may  be  required^  20. 
further  and  better  particulars  of  matter 

stated  in  any  may  be  ordered,  20. 
'      alteration  in,  on  transfer  of  action  at 

law    erroneously   begun   as   suit   in 

equity,  22. 
to  be  signed  by. solicitors,  24. 
when  bill  may  be  amended  as  of  oonrse, 

28. 


numbers  of  the  rules. 

Pleadings  —  ( OonUmied) . 

demurrers  and  pleas  abolished,  29. 
supplemental,  permitted  when,  34. 
officers  before  whom  verified,  36. 
filing,  or  amendment  of,  on  substitution 
of  parties^  46. 

Pleas. 

abolished,  29. 

Possession. 

delivery  of,  writ  of  assistance  to  en- 
force, 7. 
on  ref ussi  to  obey  decree  lor,  9. 

Powers. 

of  master,  62« 

Practice. 

additional  rules  for,  by  district  oonrt, 
79. 

Praecipe. 

filing  indicating  portions  of  record  on 
appeal,  76. 

Prayer. 

for  special  rdief  to  be  stated  in  bUl,  26. 

Precedence. 

given  to  hearing  in  cases  of  temporary 
restraining  orders,  73. 

Prejudice. 

unless  material,   will   result  appellate 
eourt  not  to  reverse  decree,  46. 

Preliminary. 

injunctions  and  tamporary  restraining 
orders,  73. 

Preparation. 

and  reduction  of  record  on  appeal,  75. 
costs  —  corrections  of  omissions^  76. 

Pro  Confesso. 

taking  bills,  motion  for,  grantabis  of 

course  by  derk,  6. 
bill  may  be  taken  when  answer  not  filed, 

etc.,  12. 
deeree  on  default  in  answer,  16. 
to  be  followed  by  final  decree,  17* 
entered  if  answer  not  filed,  89. 

Prooeedinga. 

before  master,  speeding  of,  60. 
powers  in,  62. 
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Rednction. 


Process. 

mesne  and  final,  issuing  and  returning, 

1. 
award  of,  by  judge  at  chambers,  etc.,  1. 
issuing  and  return  of,  1. 
issued  and  returns  thereon  to  be  noted 

in  equity  docket,  3. 
for  taking  bills  pro  confeeso  grantable 

of  course  by  clerk,  5. 
mesne  or  final,  to  enforee  and  execute 

decrees  grantable  of  course  by  clerk, 

5. 
mesne  and  final,  defined,  7. 
in  behalf  of  and  against  persons  not 

parties,  ^11. 
by  whom  served,  16. 
mesne  and  final  to  be  served  by  marshal, 

deputy,  etc.,  16. 
may    be    served    by    person    appointed 

therefor,  16. 
court  may  permit  any  process  to  be 

amended,  19. 
additional  rules  as  to,  by  district  court, 

79. 

Prochdn  AmL 

may  sue  for  infants,  70. 

Prodvctioa  of  Books,  etc 

may  be  required  by  master,  62. 

Publications. 

of  deposition,  when  filed,  65. 


Q. 

Questions. 

competency,   materiality,   or   relevancy 
of,  not  to  be  decided  by  examiner,  51. 

R. 

Record. 

court    may    permit    any   record    to    be 

amended,  19. 
how  evidence  to  be  stated  in,  76. 
appellant's/  statement  as  to  record  on 
appeal  to  become  part  of,  75. 
appeal  indicating  portions  of,  75. 
additional  portions,  how  indicated, 

76. 
reduction  and  preparation,  75. 
difference  as  to,  75. 
reduction  and  preparation— costs- 
correction  of  omissions,  76. 
agreed  statement,  77. 


and  preparation  of  record  on  appeal,  75. 
costs--corrections  of  omissions,  76. 
Reference  to  Master. 

exceptional,  not  usual,  59. 

Rehearing. 

petition  for,  provisions  as  to,  69. 
eorrection  of  clerical  mistakes  in  orders 
and  decrees  without,  72. 

Reinstatement  of  Canseti 
continued,  57. 

Relevancy. 

of  questions  not  to  be  decided  by  exam* 
iner,  etc.,  61.* 

Relief. 

special,  prayer  for,  to  be  stated  in  bill. 

26. 
to  be  verified  by  oath  of  plaintiff,  etc., 

25. 

Reply. 

when  required — ^when  cause  at  issue,  31. 
none  required  unless  answer  asserts  set- 
off or  counterclaim,  31. 

Report. 

master's,  ^o  court,  60. 

documents  to  be  identified  but  not 
set  forth,  61. 
of  master,  exceptions,  hearing,  66. 
costs  on  exceptions , to,  67; 
not  to  be  recited  in  decree  or  order, 
71. 

Representatives. 

of  class  may  sue  or  defend,  88. 

Residence. 

and   citizenship   of  each   party   to   be 
sUted  in  biU,  25. 

Restraining  Orders. 

temporary,  and  preliminary  Injunctions, 
73. 

J 

Returns. 

on    process   to   be   entered    on   equity 
docket,  8. 

Return. 

of  subpoena  not  executed,  14. 
of  master's  report  —  exceptions  —  hear* 
ing,  60. 
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The  figures  refer  to  the  numbers  of  the  rules. 


ReyiTor. 

bills  of,  what  necessary  in,  36. 
on  death  of  par^«  46. 

Sights. 

substantial,  court  to  disregard  error  or 
defect  in  proceedings  which  doca  not 
affect,  19* 

SnlecL 

when  they  may  be  awarded,  1. 
interlocutory,  making  and  directing;  1. 
award  of  by  judge  at  chambers,  etc.,  1. 
grantable  of  course,  jreoeived  and  dis- 
posed of  by  clerk,  2. 
additional,  by  district  court,  79. 
when  effective,  81. 
old,  abrogated,  81. 


Sale. 

amount  due  above  proceeds  of  decree  lor, 
10. 

ScandaL 

and  impertinence,  21. 

Scandalous  Matter. 

signature  of   solicitor,   certificate  that 
none  inserted  in  pleading,  24. 

Sequestration. 

writ  of,  proper  process  if  defendant  not 
found,  7. 
against  estate  of  delinquent,  8. 
person  other  than  disobedient  party 
to  comply  with  mandatory  order 
for  specific  performance,  8. 

Service. 

of  i^ubpcBua  by  delivery  of  copy,  etc.,  13. 

Set-off. 

to  be  stated  in  answer,  30. 
replied  to,  31. 

Signatures. 

pleadings  to  be  signed  by  solicitors  of 

record,  24. 

Solicitors. 

noting  or  entry  of  order  not  notice  to,  4. 
of  record  to  sign  every  pleading,  24. 

to  be  furnished  copy  of  amended 
bill,  28. 


Solicitors—  {Continued)* 

clerk  to  send  copies  of  Interrogateries 

to,  68. 
notice  to,  of  proceedin^i  before  master^ 

60. 
offending,  imposition  of  costs  on,  70. 
to  file  praecipe  indicating  portion*  of 

record  on  i^peal,  76. 

Specific  Pexformance. 

by  some  other  person  than  disobedieni 
party,  8. 

Standing  Masters  in  Chancery, 
courts  may  appoint^  68. 

Statement 

further  and  particular  in  pleading  may 
be  required,  20. 

agreed  as  to  record  on  appeal,  77. 
Stenographer. 

appointment — ^fees,  50. 

Stockholder's. 
bill,  27. 

Subpoena. 

shall  constitute  proper-  mesne  process, 

etc.,  7. 
issue  of,  time  for  answer,  12. 
to  issue  when  bill  filed  and  not  before^ 

12. 
ta  oontain  names  of  parties,  12. 
when  returnable,  12. 
memorandum  at  bottom  thereof,  12. 
joint,  against  more  than  one  defendant^ 

12.. 
separately,    for   each    defendant   when 

against  more  than  one,  12. 
manner  of  serving,  13. 
not  executed,  provision  as  toj  14. 
alias,  14. 

Substitution. 

of  proper  parties  by  revivor,  45. 

Sufficiency. 

of  defense,  how  tested,  33. 
Suits. 

papers  filed,  process  issued,  etc.,  to  bi 

noted  on  equity  docket,  3. 
to  execute  trusts  of  will — heir  as  partj. 

41. 
by  or  against  incompetents,  70. 

Supplemental  Pleadings, 
when  may  be  filed,  34. 
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The  figurei  refer  to  the  numbers  of  the  mlee. 


i 


Supreme  Conrt. 

if  appeal  lies  to,  rehearing  not  granted 
after  term,  69. 

Sundays. 

clerk's  office  not  open,  2. 

and  holidays — computation  of  time,  80. 


T. 
Semporszy. 

restraining  orders  and  preliminary  in- 
junctions, 73. 

Term. 

awarding  process,  commissions,  orders, 
rules,  etc.,  by  judge  at  chambers,  etc., 

in,  L 

orders,  decrees,  etc.,  of  court  to  be  en- 
tered in  equity  journal,  3. 

rehearing  not  granted  after,  if  appeal 
lies,  09. 

Testimony. 

usually  to  be  taken  in  open  court  at 
trial,  46. 

of  expert  witnesses  in  patent  and  trade- 
mark oases,  48. 

may  be  taken  down  by  stenographer,  60. 

to  be  signed  by  witness,  61. 

of  witnesses  before  examiner  to  be  read 
to  him,  51. 

contempt  of  court  for  refusal  of  yritness 
to  give  testimony  before  commis- 
sioner, examiner,  etc.,  62. 

notice  of  taking  before  master  or  exam- 
iner, 53. 

no  further  by  deposition  to  be  taken 
after  case  goes  on  trial  calendar,  ex- 
cept, etc.,  66. 

how  stated  in  record  on  appeal,  76. 

Testing. 

sufficiency  of  defense,  33. 

Time. 

enlargement  of,  for  full  compliance  with 
decree,  8. 
to  file  answer,  16. 
on  expiration  of,  for  depositions,  ease 

on  trial  calendar,  66. 
eomputatioh  of — Sundays  and  holidays, 
80. 

Trade-mark   Cases. 

testimony  of  expert  witnesses  in,  48. 


Transcript. 

cost    of,  to    be    advanced    by    party 

ordering,  50. 
of  evidence  before  examiner  not  to  in- 
clude argument,  51. 
0|i  appeal,  indicating  portions  of,  76. 
supplemental,  correction  of,  onus- 
sions  by,  76. 

Transfer. 

of  action  at  law  erroneously  begun  as 
suit  in  equity,  23. 

Trial. 

testimony  usually  taken  in  open  eonrt, 

rulings  on  objections  to  evidenoe,  46. 
calendar,    on    expiration   of*  time   for 

depositions  caS9  goes  on,  56. 

Trials. 

separate — court    may    order    separata 
trials  of  joint  actions,  26. 

Trustee. 

as  party,  37. 

V. 
Vacation. 

awarding  process,  commissions,  orders, 
rulesy   etc.,   by  judge   at   chambers 
in,  1. 
Value. 

averments  in  bill  other  than  of,  if  not 
denied,  deemed  confessed,  30. 

Verification. 

bill  to  be  verified  by  oath  if  special 

relief  asked,  25. 
of    pleadings,    officers    before     whom 
taken,  36. 
*   petition  for  rehearing  to  be  verified  l^ 
oath,  etc.,  69. 

Viva  Voce. 

master   may   examine   persons   before 
him,  65. 

Vouchers. 

production  of,  required  by  master,  62. 


W. 


WilL 


execution      of     trusts     of— hair      an 
party,  41. 
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Witnesses. 

testimony  usually  to  be  taken  in  open 
court,  46. 

depositions  of»  may  be  taken  when,  47. 

testimony  ol  expert  in  patent  and 
trade-mark  cases,  48. 

before  examiners,  ete^  cross-examina- 
tion, of,  etc,  49. 

testimony  of,  to  be  read  to,  61. 
to  be  signed  by,  51. 

refusing  to  sign  testimony,  50. 

expense  of  taking  deposition  of,  to  be 
advanced  by  party  calling,  50. 

attendance  of  before  commissioner, 
etc,  52. 

refusing  to  appear  before  commis- 
sioner, master  or  examiner,  52. 

eompensation  of  for  attendance  before 
commissioner,  master  or  exam- 
iaer,  6t. 


Witnesses  —  ( Continued) . 

may  be  examined  orally  before  coutt» 
or  cross-examined  before  examiner, 
etc.,  when  no  notice  of  deposition 
given,  54. 

testimony  of,  by  deposition,  after  case 
goes  on  trial  calendar,  56. 

may  be  examined  on  oath  by  mas- 
ter, 62. 

testimony  of,  how  stated  in  record  on 
appeal,  75. 

Writing. 

call    for    admission  of    execution    or 
genuineness  of,  58. 

Writings. 

production  of  required  by  master,  6S. 
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THE  BANKRUPTCY  ACTS  OF  i898,  i867,  i84i  AND  18OO. 


I.  TH8  BANKRUPTCY  ACT  OP  1898. 

WITH  AMENDMENTS  OF  1903,  1906,  1910,  and  1917 

(With  Separate  Index.) 


An  Act  to  Establish  a  Uniform  System  of  Bankbuptoy  Theottghottt 

THE  United  States. 

Afpboved  Jxtly  1,  1898;     JasEjmumra  Appboved  Fxb.  5>  1903^  Jjjm  16,  1906,  Jmni 

25,  I9I0,  AND  Mabch  2, 1917. 

Be  it  enacted  hy  the  Senate  a/nd  Bouse  of   Repreeentatives  of   the  United   Btatea   of 

America f  in  Congress  assembled: 

CHAPTEK  L 
definitions. 

SixmoN  1.  Meaning  of  Words  a&d  Phrases. —  a  The  words  and  phrases  used  in  this  act 
and  in  proceedings  pursuant  hereto  shall,  unless  the  same  he  inconsistent  with  the  con- 
text,  he  construed  as  follows:  (1)  "A  person  against  whom  a  petition  has  been  filed" 
shall  include  a  person  who  has  filed  a  voluntary  petition;  (2)  "adjudication"  shall 
mean  the  date  of  the  entry  of  a  decree  that  the  defendant,  in  a  bankruptcy  proceeding, 
is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then  the  date  when  such  decree  is 
finally  confirmed;  (3)  "appellate  courts"  shall  include  the  circuit  courts  of  appeals  of 
the  United  States,' the  supreme  courts  of  the  Territories,  and  the  Supreme  Court  of  the 
United  States;  (4)  "bankrupt"  shall  include  a  person  against  whom  an  infoluntary 
petition  or  an  application  to  set  a  composition  aside  or  to  revoke  a  discharge  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has  been  adjudged  a  bankrupt;  (5) 
"clerk"  shall  mean  the  clerk  of  a  court  of  bankruptcy;  (6)  "corporations"  shall  mean 
all  bodies  having  any  of  the  powers  and  privileges  of  private  corporations  not  possessed 
by  individuals  or  partnerships,  and  shall  include  limited  or  other  partnership  associations 
organized  under  the  laws  making  the  capital  subscribed  alone  responsible  for  the  debts 
of  the  association;  (7)  "court"  shall  mean  the  court  of  bankruptcy  in  which  the  pro- 
ceedings are  pending,  and  may  include  the  referee;  (8)  "courts  of  bankruptcy*  shall 
include  the  district  courts  of  the  United  States  and  of  the  Territories,  the  supreme  court 
of  the  District  of  Columbia,  and  the  United  States  court  of  the  Indian  Territory,  and  of 
Alaska;  (9)  "creditor"  shall  include  anyone  who  owns  a  demand  or  claim  provable  in 
bankruptcy,  and  may  include  his  duly  authorized  agent,  attorney,  or  proxy;  (10)  "date 
of  bankruptcy,"  or  "time  of  bankruptcy,"  or  "commencement  of  proceedings"  or  "bank- 
ruptcy," with  reference  to  time,  shall  mean  the  date  when  the  petition  was  filed;  (11) 
"debt"  shall  include  any  debt,  demand,  or  claim  provable  in  bankruptcy;    (12)   "dis* 
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charge  "  shall  mean  the  release  of  a  bankrupt  from  all  of  his  debts  which  are  provable  in 
bankruptcy,  except  by  this  act;  (13)  "document"  shall  include  any  book,  deed,  or  in- 
strument in  writing;  (14)  "holiday"  shall  include  Christmas,  the  Fourth  of  July,  the 
Twenty-second  of  February,  and  any  day  appointed  by  the  President  of  the  United  States 
or  the  (Dongress  of  the  United  States  as  a  holiday  or  as  a  day  of  public  fasting  or  thanks- 
giving; (15)  a  person  shall  be  deemed  insolvent  within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or  removed,  with  intent 
to  defraud,  hinder  or  delay  his  creditors,  shall  not,  at  a  fair  valuation,  be  sufficient  in 
amount  to.  pay  his  debts;  (16)  ^' judge "  shall  mean,  a  judge  of  a  court  of  bankruptcy, 
not  including  the  referee;  (17)  ''oath"  shall  include  affirmation;  (18)  "officer"  shall 
include  clerk,  marshal,  receiver,  referee,  and  trustee,  and  the  imposing  of  a  duty  upon  or , 
the  forbidding  of  an  act  by  any  officer  shall  include  his  successor  and  any  person  au- 
thorized by  law  to  perform  the  duties  of  such  officer;  (19)  ''persons"  shall  include  cor-' 
potations,  except  where  otherwise  specified;  and  officers;  partnerships,  and  women,  and 
when  used  with  reference  to  the  conmiission  of  acts  which  are  herein  forbidden  shall 
include  persons  who  are  participants  in  the  forbidden  actS)  and  the  agents,  officers,  and 
members  of  the  board  of  directors  or  trustees,  or  other  similar  controlling  bodies  of  cor- 
porations; (20)  "petition"  shall  mean  a  paper  filed  in  9.  court  of  bankruptcy  or  with  a 
clerk  or  deputy  clerk  by  a  debtor  praying  for  the  benefits  of  this  act,  or  by  creditors 
alleging  the  commission  of  an  act  of  bankruptcy  by  &  debtor  therein  named;  (21) 
"referee"  shall  mean  the  referee  who  has  jurisdiction  of  the  case  or  to  whom  the  case 
has  been  referred,  or  anyone  acting  in  his  stead;  (22)  "conceal"  shall  include  secrete, 
falsity,  and  mutilate;  (23)  "secured  creditor"  shall  include  a  creditor  who  has  securily 
for  his  debt  upon  the  property  of  the  bankrupt  of  a  nature  to  be  assignable  under  this 
act,  or  who  owns  such  a  debt  for  which  some  indorser,  surety,  or  other  persons  secondarily 
liable  for  the  bankrupt  has  such  security  upon  the  bankrupt's  assets;  (24)  "States" 
•hall  include  the  Territories,  the  Indian  Territory,  Alaska,  and  the  District  of  Oolumbia; 
(25)  "transfer"  shall  include  the  sale  and  every  other  and  different  mode  of  disposing 
of  or  parting  with  property,  or  the  possession  of  property,  absolutefy  or  conditionally,  as 
a  payment,  pledge,  mortgage,  gift,  or  security;  (26.)  "trustee"  shall  include  all  of  the 
trustees  of  an  estate;  (27)  "wage-earner"  shall  mean  an  individual  who  works  for 
wages,  salary,  or  hire,  at  a  rate  of  compensation  not  exceeding  one  thousand  five  hundred 
dollars  per  year;  (28)  words  importing  the  masculine  gender  may  be  applied  to  and  in- 
clude corporations,  partnerships,  and  women;  (29)  words  importing  the  plural  number 
may  be  applied  to  and  mean  only  a  single  person  or  thing;  (30)  words  importing  the 
singular  number  may  be  applied  to  and  mean  several  persons  or  things. 


CHAPTER  n. 

CREATION   OF   COURTS    OF   BANKRUPTCY    AND   THEIR  JURISDICTION. 

§  3.  That  the  courts  of  bankruptcy  as  hereinbefore  defined,  viz.,  the  district  courts  of 
the  United  States  in  the  several  States,  the  supreme  court  of  the  District  of  Columbia, 
the  district  courts  of  the  several  Territories,  and  the  United  States  courts  in  the  Indian 
Territory  and  the  District  of  Alaska,  are  hereby  made  courts  of  bankruptcy,  and  are 
hereby  invested,  within  their  respective  territorial  limits  as  now  established,  or  as  they 
may  be  hereafter  changed,  with  such  jurisdiction  at  law  and  in  equily  as  will  enable  them 
to  exercise  original  jurisdiction  in  bankruptcy  proceedings,  in  vacation  in  chambers  and 
during  their  respective  terms,  as  they  are  now  or  may  be  hereafter  held,  to  (1)  adjudge 
persons  bankrupt  who  have  had  their  principal  place  of  business,  resided,  or  had  their 
domicile  within  their  respective  territorial  jurisdictions  for  the  preceding  six  months,  or 
the  greater  portion  thereof,  or  who  do  not  have  their  principal  place  of  business,  reside, 
or  have  their  domicile  within  the  United  States,  but  have  property  within  their  jurisdic- 
tions, or  who  have  been  adjudged  bankrupts  by  courts  of  competent  jurisdiction  without 
the  United  States  and  have  property  within  their  jurisdiction;  (2)  allow  claims,  disallow 
claims,  reconsider  allowed  or  disallowed  claims,  and  allow  or  disallow  them  against 
bankrupt  estates;  (3)  appoint  receivers  or  the  marshals,  upon  application  of  parties  in 
interest,  in  case  the  courts  shall  find  it  absolutely  necessary,  for  the  preservation  of  estate. 
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to  take  eharge  of  the  property  of  bankmpts  after  the  filing  of  the  petition  and  until  it 
is  dismisBed  or  the  trustee  is  qualified;  (4)  arraign,  try,  and  punish  bankrupts,  officers, 
and  other  persons,  and  the  agents,  officers,  members  of  the  board  of  directors  or  trustees, 
or  other  similar  controlling  bodies  of  corporations  for  violations  of  this  act,  in  accordance 
with  the  laws  of  procedure  of  the  United  States  now  in  force,  or  such  as  may  be  hereafter 
enacted,  regulating  triale  for  the  alleged  violation  of  laws  of  the  United  States;  (5) 
authorize  the  business  of  bankrupts  to  be  conducted  for  limited  periods  by  receivers,  the 
marshals,  or  trustees,  if  necessary  in  the  best  interests  of  the  estates,  and  allow  such 
offlcera  additional  compensation  for  such  services,  as  provided  in  section  forty-eight  of  this 
act;  (6)  bring  in  and  substitute  additional  persons  or  parties  in  proceedings  in  bank- 
ruptcy when  necessary  for  the  complete  determination  of  a  matter  in  controversy;  (7) 
cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and  de^ 
termine. controversies  in  relation  thereto,  except  as  herein  otherwise  provided;  (8)  close 
estates,  whenever  it  appears  that  they  have  been  fully  administered,  by  approving  the 
final  accounts  and  discharging  the  trustees,  and  reopen  them  whenever  it  appears  they 
were  closed  before  being  fully  administered;  (9)  confirm  or  reject  compositions  between 
debtors  and  their  creditors,  and  set  aside  compositions  and  reinstate  the  cases;  (10) 
consider  and  confirm;  modify  or  overrule,  or  return,  with  instructions  for  further  pro* 
oeedings,  records  and  findings  eertified  to  them  by  referees;  (11)  determine  all  daims  of 
bankrupts  to  their  exemptions;  (12)  discharge  or  refuse  to  discharge  bankrupts  and  set 
aside  discharges  and  reinstate  the  oases;  (13)  enforce  obedience  by  bankrupts,  officers 
and  other  persons  to  all  lawful  orders,  by -fine  or  imprisonment  or  fine  and  imprisonment; 
(14)  extradite  bankrupts  irom  their  respective  districts  to  other  districts;  (15)  make 
such  orders,  issue  such  process,  and  enter  such  judgments  in  addition  to  those  specifically 
provided  for  as  may  be  necessary  for  the  enforcement  of  the  provisions  of  this  act;  (16) 
punish  persons  for  contempts  committed  before  referees';  (17)  pursuant  to  the  recom- 
mendation ol  creditors,  or  when  they  neglect  to  recommend  the  appointment  of  tmsteea, 
appoint  trustees,  and  upon  complaints  of  creditors,  remove  trustees  for  cause  upon  hearings 
and  after  notices  to  them;  (18)  tax  costs,  whenever  they  are  allowed  by  law,  and  render 
judgments  therefor  against  the  unsuccessful  party,  or  the  successful  party  for  eause,  or  iit 
part  against  eadi  of  the  parties,  and  agiLinst  estates,  in  proceedings  in  bankruptcy;  (19) 
transfer  oases  to  other  courts  of  bankruptcy;  and  (20)  exercise  auxiliary  jurisdietioa 
over  persons  or  property  within  their  respective  territorial  limits  in  aid  of  a  receiver  or 
trustee  appointed  in  any  bankruptcy  proceedings  pending  in  any  other  court  of  bank- 
ruptcy. ^ 

Nothing  in  this  section  contained  shall  be  construed  to  deprive  a  court  of  bankruptcy  of 
any  power  it  would  possess  were  certain  specific  powers  not  herein  enumerated.  {Thus 
amended  by  Act  of  Feb'y  5,  1903,  and  June  25,  1910.) 


CHAPTER  III. 

BANKRUFrS. 


i  3.  Acts  of  bankruptcy. —  a  Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having 
(1)  oonveyed,  transferred,  concealed,  or  removed,  or  permitted  to  be  concealed  or  removed, 
any  part  of  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them;  or  (2)  transferred,  while  insolvent,  any  portion  of  his  property  to  one  or  more  of 
his  creditors  with  intent  to  prefer  such  creditors  over  his  other  creditors ;  or  ( 3 )  suffered 
or  permitted,  while  insolvent,  any  creditor  to  obtain  a  preference  through  legal  proceed- 
ings, and  not  having  at  least  five  days  before  a  sale  or  final  disposition  of  any  property 
affected  by  such  preference  vacated  or  discharged  such  preference;  or  (4)  made  a  general 
assignment  for  the  benefit  of  his  creditors,  or,  being  insolvent,  applit^  for  a  receiver  or 
trustee  for  his  property  or  because  of  insolvency  a  receiver  or  trustee  has  been  put  in 
charge  of  his  property  under  the  laws  of  a  ^tate,  of  a  Territory,  or  of  the  United  States; 
or  ( 5 )  admitted  in  writing  his  inability  to  pay  his  debts  and  his  willingness  to  be  ad- 
judged a  bankrupt  on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  insolvent  and  who  has  committed  an 
act  of  bankruptcy  within  four  months  after  the  commission  of  such  act.  Such  time  shall 
not  expire  until  four  months  after   (1)  the  date  of  the  recording  or  registering  of  the 
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iraiiBler  or  assignment  when  the  act  consists  in  having  made  a  transfer  of  any  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors  or  for  the  purpose  of 
giving  a  preference  as  hereinbefore  provided,  or  a  general  assignment  for  the  benefit  of 
his  creditors,  if  by  law  such  recording  or  registering  is  required  or  permitted,  or,  if  it 
is  not,  from  the  date  when  the  beneficiary  take  notorious,  exclusive,  or  continuous  posses- 
sion of  the  property  unless  the  petitioning  creditors  have  received  actual  notice  of  such 
transfer  or  assignment 

0  It  shall  be  a  complete  defense  to  any  proceedings  in  bankruptcy  instituted  under  the 
first  subdivision  of  this  section  to  allege  and  prove  that  the  party  proceeded  against  was 
not  insolvent  as  defined  in  this  act  at  the  time  of  the  filing  the  petition  against  him,  and 
if  solvency  at  such  date  is  proved  by  the  alleged  bankrupt  the  proceedings  shall  be  dis- 
missed, and  under  said  subdivision  one  the  burden  of  proving  solvency  shall  be  on  the 
alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has  been  filed  as  hereinbefore  provided 
under  the  second  and  third  subdivisions  of  this  section  take  issue  with  and  denies  the 
allegation  of  his  insolvency,  it  shall  be  his  duty  to  appear  in  court  on  the  hearing,  with 
his  books,  papers,  and  accounts,  and  submit  to  an  examination,  and  give  testimony  as  to 
all  matters  tending  to  establish  solvency  or  insolvency,  and  in  case  of  his  fa'ilure  to  so 
attend  and  submit  to  examination  the  burden  of  proving  his  solvency  shall  rest  upon  him. 
.  6  Whenever  a  petition  is  filed  by  any  person  for  the  purpose  of  having  another  ad- 
fudged  a  bankrupt,  and  an  application  is  made  to  take  charge  of  and  hold  the  property 
of  the  alleged  bankrupt,  or  any  part  of  the  same^  prior  to  the  adjudication  and  pending 
a  hearing  on  the  petition,  the  petitioner  or  applicant  shall  file  in  the  same  oourt  a  bond 
with  at  least  two  good  and  suillcient  sureties  who  shall  reside  within  the  jurisdiction  of 
•aid  court,  to  be  approved  by  the  court  or  a  judge  thereof,  in  such  sum  as  the  oourt  shall 
direct,  conditioned  for  the  payment,  in  case  such  petition  is  dismissed,  to  the  respondent, 
his  or  her  personal  representatives,  all  costs,  expenses,  and  damages  occasioned  by  such 
aeizure,  taking,  and  detention  of  the  property  of  the  alleged  bankrupt. 

If  such  petition  be  dismissed  by  tlie  court  or  withdrawn  by  the  petitioner,  the  re- 
spondent or  respondents  shall  be  allowed  all  costs,  counsel  fe^s,  expenses,  and  damages 
occasioned  by  such  seizure,  taking,  or  detention  of  such  property.  Counsel  fees,  costs, 
expenses,  and  damages  shall  be  fixed  and  allowed  by  the  court,  and  paid  by  the  obligors  in 
such  bond.     {Thus  cunended  hy  Aot  of  Feh'y  5,  1903.) 

1  4.  Who  May  Become  Bankrupts. —  a  Any  person  except  a  municipal,  railroad,  in^ 
Muranee,  or  banking  corporation,  shall  be  entitled  to  the  benefits  of  this  act  as  a  voluntary 
bankrupt. 

b  Any  natural  person,  except  a  wage-earner,  or  a  person  engaged  ehiefiy  in  farming  or 
the  tillage  of  the  soil,  any  incorporated  company,  and  any  moneyed,  business  or  com- 
mercial corporation,  except  a  municipal,  rot/rood,  insurance,  or  banking  corporation,  owing 
debts  to  the  amount  of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary 
bankrupt  upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provisions  and 
entitled  to  the  benefits  of  this  act.  The  bankruptcy  of  a  corporation  shall  not  release  its 
officers,  directors,  or  stockholders,  as  such,  from  any  liability  under  the  laws  of  a  State 
or  Territory  or  of  the  United  States.  ( Thus  amended  by  Acts  of  Feb'y  5,  1903,  and  Jun^ 
Z5,  1910.) 

I  5.  Partners.*— a  A  partnership,  during  the  continuation  of  the  partnership  business, 
or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be  adjudged  a  bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the  trustee;  in  otlier  respects  so  far  as 
possible  the  estate  shall  be  administered  as  herein  provided  for  other  estates. 

0  The  court  of  bankruptcy  which  has  jurisdiction  of  one  of  the  partners  may  have 
jurisdiction  of  all  the  partners  and  of  the  administration  of  the  partnership  and  in- 
dividual property. 

d  The  trustee  shall  keep  separate  accounts  .of  the  partnership  property  and  of  the 
property  belonging  to  the  individual  partners. 

e  The  expenses  shall  be  paid  from  the  partnership  property  and  the  individual  property 
in  such  proportions  as  the  court  shall  determine. 

/  The  net  proceeds  of  the  partnership  property  shall  be  appropriated  to  the  payment  of 
the  partnership  debts,  and  the  net  proceeils  of  tJie  individual  estate  of  each  partner  to  the 
payment  of  his  individual  debts.  Shoiild  any  surplus  remain  of  the  property  of  any 
partner  after  paying  his  individual  debts,  such  surplus  shall  be  added  to  the  partnership 
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assets  and  be  applied  to  the  payment  of  the  partnership  debts.  Should  any  surplus  of  the 
partnership  property  remain  after  paying  the  partnership  debts,  such  surplus  shall  be 
added  to  the  assets  of  the  individual  partners  in  the  proportion  of  their  respective  in- 
terests in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the  partnership  est^iie  against  the 
individual  estates,  and  vice  versa,  and  may  marshal  the  assets  of  the  partnership  estate 
and  individual  estates  so  as  to  prevent  preferences  and  secure  the  equitable  distribution 
of  the  property^f  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  all  of  the  members  of  a  partnership  being  ad- 
judged bankrupt,  the  partnership  property  shall  not  be  administered  in  bankruptcy, 
unless  by  consent  of  the  partner  or  partners  not  adjudged  bankrupt;  but  such  partner  or 
partners  not  adjudged  bankrupt  shall  settle  the  partnership  business  as  expeditiously  as 
its  nature  will  permit,  and  account  for  the  interest  of  the  partner  or  partners  adjudged 
bankrupt. 

S  6.  Bzeniptions  of  Bankrupts. —  a  This  act  shall  not  Affect  fhe  allowaiice  to  bankrupts 
of  the  exemptions  which  are  prescribed  by  the  State  laws  in  force  at  the  time  of  the  filing 
of  the  petition  in  the  State  wherein  they  have  had  their  domicile  for  the  six  months  or 
the  greater  portion  thereof  immediately  preceding  the  filing  of  the  petition. 

§  7.  Duties  of  Bankrupts. —  a  The  bankrupt  shall  (1)  attend  the  first  meeting  of  his 
creditors,  if  directed  by  the  court  or  a  judge  thereof  to  do  so^  and  the  bearing  upon  his 
application  for  a  discharge,  if  filed;  (2)  comply  with  all  lawful  orders  of  the  court;  (3) 
examine  the  correctness  of  all  proofs  of  claims  filed  against  his  estate;  (4)  execute  and 
deliver  such  papers  as  shall  be  ordered  by  the  court;  (5)  execute  to  his  trustee  transfers 
of  all  his  property  in  foreign  countries;  (6)  immediately  inform  his  trustee  of  any 
attempt,  by  his  creditors  or  other  persons,  to  evade  the  provisions  of  this  act)  coming  to 
his  knowledge;  (7)  in  case  of  any  person  having  to  his  knowledge  proved  a  false  claim 
against  his  estate,  disclose  that  fact  immediately  to  his  trustee;  (8)  ptepare,  make  oath 
to,  and  file  in  court  within  ten  days,  unless  further  time  is  granted,  after  the  adjudica- 
tion, if  an  involuntary  bankrupt,  and  with  the  petition  of  a  voluntary  bankrupt,  a  schedule 
of  his  property,  showing  the  amount  and  kind  of  property,  the  location  thereof,  its  money 
value  in  detail,  and  a  list  of  his  creditors,  showing  their  residences,  if  known,  if  unknown, 
that  fact  to  be  stated,  the  amounts  due  each  of  them,  the  consideration  thereof,  the 
security  held  by  them,  if  any,  and  a  claim  for  such  exemptions  as  he  may  be  entitled  to, 
all  in  triplicate,  one  copy  of  each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  iX  the  first  meeting  of  his  creditors,  and  at  such  other 
times  as  the  court  shall  order,  submit  to  an  examination  concerning,  the  conducting  of 
his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and  other  per- 
sons, the  amount,  kind,  and  whereabouts  of  his  property,  and,  in  addition,  all  matters 
which  may  affect  the  administration  and  settlement  of  his  estate ;  but  no  testimony  given 
by  him  shall  be  offered  in  evidence  against  him  in  any  criminal  proceeding. 

PRbviDKD,  HOWEVEB,  That  he  shall  not  be  required  to  attend  a  meeting  of  his  creditors, 
or  at  or  for  an  examination  at  a  place  more  than  one  hundred  and  fifty  miles  distant  from 
his  home  or  principal  place  of  business,  or  to  examine  claims  except  when  presented  to 
him,  unless  ordered  by  the  court,  or  a  judge  thereof,  for  cause  shown,  and  the  bankrupt 
shall'  be  paid  his  actual  expenses  from  the  estate  when  examined  or  required  to  attend  at 
any  place  other  than  the  city,  town,  or  village  of  his  residence. 

I  8.  Death  or  Insanity  of  Bankrupts. —  a  The  death  or  insanity  of  a  bankrupt  shall  not 
abate  the  proceedings,  but  the  same  shall  be  conducted  and  conclude  in  the  same  manner, 
so  far  as  possible,  as  though  he  had  not  died  or  become  insane:  Pbovided,  That  in  case 
of  death  the  widow  and  children  sliall  be  entitled  to  all  rights  of  dower  and  allowance 
fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence. 

S  9.  Protection  and  Detention  of  Bankrupts. —  a  A  bankrupt  shall  be  exempt  from  arrest 
upon  civil  process  except  in  the  following  cases:  (1)  When  issued  from  n  court  of  bank- 
ruptcy for  contempt  or  disobedience  of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State,  upon  a  debt  or  claim  from  which 
his  discharge  in  bankruptcy  would  not  be  a  release,  and  in  such  case  he  shall  be  exempt 
from  such  arrest  when  in  attendance  upon  a  court  of  bankruptcy  or  engaged  in  the  per- 
formance of  a  duty  imposed  by  this  act. 
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h  The  judge  may,  at  any  time  after  the  filing  of  a  petition  by  or  against  a  peraon,  and 
before  the  expiration  of  one  month  after  the  qualification  of  the  truetee,  upon  satisfactory 
proof  by  the  affidavits  of  at  least  two  persons  that  such  bankrupt  is  about  to  leave  the 
district  in  which  he  resides  or  has  his  principal  place  of  business  to  avoid  exanunatioii» 
and  that  his  departure  will  defeat  the  proceedings  in  bankruptcy,  issue  a  warrant  to  the 
marshal,  directing  him  to  bring  such  bankrupt  forthwith  before  the  court  for  examination. 
If  upon  hearing  the  evidence  of  the  parties  it  shall  appear  to  the  court  or  a  judge  thereof 
that  the  allegations  are  true  and  tSat  it  is  necessary,  he  shall  order  such  ^oarshal  to  keep 
such  bankrupt  in  custody  not  exceeding  ten  days,  but  not  imprison  him,  until  he  shall  be 
examined  and  released  or  give  bail  conditioned  for  his  appearance  for  examination,  from 
time  to  time,  not  exceeding  in  all  ten  days,  as  required  by  the  court,  and  for  his  obedience 
to  all  lawful  orders  made  in  reference  thereto. 

I  10.  Extradition  of  Bankrupts.— -a  Whenever  a  warrant  for  the  apprehension  of  a 
bankrupt  shall  have  been  issued,  and  he  shall  have  been  found  within  the  jurisdiction  of  a 
court  other  than  the  one  issuing  the  warrant,  he  may  be  extradited  in  the  same  manner 
in  which  persons  under  indictment  are  now  extradited  from  one  district  within  '^hich  a 
district  court  has  jurisdiction  to  another. 

§  11.  Suits  by  and  against  Bankrupts. —  a  A  suit  which  is  founded  upoti/  a  claim  from 
which  a  discharge  ^ould  be  a  release,  and  which  is  pending  against  a  person  iii  the  time 
of  the  filing  of  a  petition  against  him,  shall  be  stayed  until  after  an  adjudication  or  the 
dismissal  of  the  petition;  if  such  person  is  adjudged  a  bankrupt,  such  action  may  be 
further  stayed  until  twelve  months  after  the  date  of  such  adjudication,  or,  if  within  that 
time  such  person  applies  for  a  discharge,  then  until  the  question  of  such  discharge  is  de^ 
termined. 

b  The  court  may  order  the  trustee  to  enter  his  appearance  and  defend  any  pending  suit 
against  the  bankrupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute  as  trustee 
any  suit  commenmi  by  the  bankrupt  prior  to  the  adjudication,  with  like  force  and  effect 
as  though  it  had  been  commenced  by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee  of  a  bankrupt  estate  subsequent  to 
two  years  after  the  estate  has  been  closed. 

§  IS.  Compositions,  when  Confinned. —  a  A  bankrupt  may  offer,  either  before  or  after 
ttdjudioation,  terms  of  composition  to  his  creditors  after,  but  not  before,  ha  has  been  ex* 
amined  in  open  court  or  at  a  meeting  of  his  creditors,  and  has  filed  in  court  tiie  schedule 
of  his  property  and  list  of  his  creditors,  required  to  be  filed  by  bankrupts,  compositions 
before  adjudication  the  bankrupt  shall  file  the  required  schedules,  and  thereupon  the  court 
shall  call  a  meeting  of  creditors  for  the  allowance  of  claims,  examination  of  the  bank- 
rupt, and  preservation  or  conduct  of  estates,  at  which  meeting  the  judge  or  referee  shall 
preside ;  and  action  upon  the  petition  for  adjudication,  shall  be  delayed  until  it  shall  be 
determined  whether  such  composition  shall  be  confirmed. 

b  An  application  for  the  confirmation  of  a  composition  may  be  filed  in  the  court  of  banko 
ruptcy  after,  but  not  before,  it  has  been  accepted  va  writing  by  a  majority  in  number  of 
all  creditors  whose  claims  have  been  allowed,  which  number  must  represent  a  majority 
in  amount  of  such  claims,  and  the  consideration  to  be  paid  by  the  bankrupt  to  his  creditors, 
and  the  money  necessary  to  pay  all  debts  which  have  priority  and  the  cost  of  the  pro- 
ceedings, have  been  deposited  in  such  place  as  shall  be  designated  by  and  subject  to  the 
order  of  the  judge. 

o  A  date  and  place,  with  reference  to  the  convenience  of  the  parties  in  interest,  shall  be 
fixed  for  the  hearing  upon  such  application  for  the  confirmation  of  a  composition,  and 
such  objections  as  may  be  made  to  its  confirmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied  that  { 1 )  it  is  for  the  best  interests 
of  the  creditors;  (2)  the  bankrupt  lias  not  been  guilty  of  any  of  the  acts  or  failed  to 
perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge;  and  (3)  the  offer  and 
its  acceptance  are  in  good  faith  and  have  not  been  made  or  procured  except  as  herein 
provided,  or  by  any  means,  promises,  or  acts  herein  forbid4en. 

e  Upon  the  confirmation  of  a  composition,  the  consideration  shall  be  distributed  as  the 
judge  shall  direct,  and  the  case  dismissed.  Whenever  a  compositicm  is  not  confirmed, 
the  estate  shall  be  administered  in  bankruptcy  as  herein  provided.  {Thua  ameiided  hy 
Act  of  Jvne  26,  1910.) 
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§  13.  Compositions,  when  Set  Aside. —  a  The  judge  Inay,  upon  the  application  of  parties 
in  interest  filed  at  any  time  within  six  months  after  a  composition  has  been  confirmed,  set 
the  same  aside  and  reinstate  the  case  ii  it  shall  be  made  to  appear  upon  a  trial  that  fraud 
was  practiced  in  the  procuring  of  such  composition,  and  that  the  knowledge  thereof  has 
oome  to  the  petitioners  since  the  confirmation  of  such  composition. 

I  14.  BischargeSy  when  Granted. —  a  Any  person  may,  after  the  expiration  of  one  month 
and  within  the  next  twelve  months  subsequent  to  being  adjudged  a  bankrupt,  file  an 
application  for  a  discharge  in  the  court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ing; if  it  shall  be  made  to  appear  to  the  judge  that  the  bankrupt  "was  unavoidably  pre- 
vented  from  filing  it  within  such  time,  it  may  be  filed  within  but  not  after  the  expira- 
tion of  the  next  six  montlis. 

h  The  judge  shall  hear  the  application  for  a  discharge  and  such  proofs  and  pleas  as 
may  be  made  in  opposition  thereto  by  the  trustee  or  other  parties  in  interest,  at  such 
time  as  will  give  the  trustee  or  parties  in  interest  a  reasonable  opportunity  to  be  fully 
heard,  and  investigate  the  merits  of  the  application  and  discharge  the  applicant  unless 
he  has  (1)  committed  an  ofTense  punishable  by  imprisonment  as  herein  provided;  or  (2) 
with  intent  to  conceal  his  financial  condition,  destroyed,  concealed,  or  failed  to  keep 
books  of  account  or  records  from  which  such  condition  might  be  ascertained;  or  (3) 
obtained  money  or  property  on  credit  upon  a  materially  false  statement  in  writing,  made 
by  him  to  any  person  or  representative  for  the  purpose  of  obtaining  credit  from  such 
person;  or  (4)  at  any  time  subsequent  to  the  first  day  of  the  four  months  immediately 
preceding  the  filing  of  the  petition  transferred,  remov^,  destroyed,  or  concealed,  or  per* 
mitted  to  be  removed,  destroyed,  or  concealed  any  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors;  or  (5)  in  voluntary  proceedings  been  grai\ted  a  dis- 
charge in  bankruptcy  within  six  years;  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  order  of  or  to  answer  any  material  question  approved 
by  the  court;  Provided,  that  a  trustee  shall  not  interpose  objections  to  a  bankrupt's  dis- 
charge until  he  shall  be  authorized  so  to  do  at  a  meeting  of  creditors  called  for  that 
purpose. 

0  The  confirmation  of  a  composition  shall  discharge  the  bankrupt  from  his  debts,  other 
than  those  agreed  to  be  paid  by  the  terms  of  the  composition  and  those  not  affected  by  a 
discharge.     {Thus  amended  hy  Acta  of  FeVy  5,  1903,  and  June  25,  1910.)' 

g  la.  Discharges,  when  Revoked. —  a  The  judge  may,  upon  the  application  of  parties 
in  interest  who  have  not  been  guilty  of  undue  laches,  filed  at  any  time  within  one  year 
after  a  discharge  shall  have  been  granted,  revoke  it  upon  a  trial  if  it  shall  be  made  to 
appear  that  it  was  obtained  through  the  fraud  of  the  bankrupt,  and  that  the  knowledge 
of  the  fraud  has  come  to  the  petitioners  since  the  granting  of  the  discharge,  and  that  the 
actual  facts  did  not  warrant  the  discharge. 

§  16.  Co-Debtors  of  Bankrupts. —  a  The  liability  of  a  person  who  is  a  co-debtor  with, 
or  guarantor  or  in  any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt. 

§  17.  Debts  not  Affected  by  a  Discharge.-— a  A  discliarge  in  bankruptcy  shall  release  a 
bankrupt  from  all  of  his  probable  debts,  except  such  as  ( 1 )  are  due  as  a  tax  levied  by  the 
United  States,  the  State,  county,  district  or  municipality  in  which  he  resides;  (2) 
are  liabilities  for  obtaining  property  by  false  pretenses  or  false  representations,  or  for 
wilful  and  malicious  injuries  to  the  person  or  property  of  another,  or  for  alimony  due  of 
to  become  due,  or  for  maintenance  or  support  of  wife  or  child,  or  for  seduction  of  an  «n- 
married  female,  or  for  breach  of  promise  of  mamage  acoompanied  by  seduction,  or  for 
<3riminal  conversation;  (3)  have  no*  been  duly  scheduled  in  time  for  proof  and  allowance, 
wkh  the  name  oif  the  cred&tar  if  known  to  the  bankrupt,  unless  such  xTeditor  had  notice  or 
actual  knowledge  of  the  proceedings  in  banikruptcy ;  or  ( 4 )  were  created  by  his  frauds 
(embezzlement,  misappropriaftion,  or  defalcation  while  acting  -ae  an  officer  or  in  any? 
fiduciiary  capacity.      (Thus  amended  by  Act  of  Feb'y  5,  1903,  and  Aot  of  March  2,  1917.) 
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CHAPTER  IV, 

COURTS   AND   PROCEDURE   THEREIN. 

I  18.  ProcetSy  Pleadings,  and  Adjudications. —  a  Upon  the  filing'  of  a  petition  for  in- 
▼oluntaiy  bankruptcy,  service  thereof,  with  a*  writ  of  subpoena,  shall  be  made  upon  the 
person  therein  named  as  defendant  in  the  same  manner  that  service  of  sucii  process  is 
now  had  upon  the  ccmimencement  of  a  suit  in  equity  in  the  courts  of  the  United  States, 
except  that  it  shall  be  returnable  within  fifteen  days,  unless  the  judge  shall  for  cause  fix 
a  longer  time;  but  in  case  personal  service  cannot  be  made,  then  notice  shall  be  given  bj 
publication  in  the  same  manner  and  for  the  same  time  as  provided  by  law  for  notice  hi 
publication  in  suits  to  enforce  a  legal  or  equitable  lien  in  courts  of  the  United  States, 
ecBcepi  that,  unleaa  the  judge  shall  othenoiae  direct,  the  order  ehall  he  published  not  mare 
than  once  a  week  for  two  consecutive  koeeks,  and  the  return  day  shall  he  ten  days  after 
the  last  publication  unless  the  judge  shall  for  cause  fw  o  longer  time, 

h  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  petition  within  five 
days  after  the  return  day,  or  within  such  further  time  as  the  court  now  may  allow. 

0  All  pleadings  setting  up  matters  of  fact  shall  ))e  verified  under  oath. « 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  appear,  within  the  time  limited,  and 
controvert  the  facts  alleged  in  the  petition,  the  judge  shall  determine,  as  soon  as  may  be, 
ihe  issues  presented  by  the  pleadings,  without  the  intervention  of  a  jury,  except  in  cases 
where  a  jury  trial  is  given  by  this  act^  and  make  the  adjudication  or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be  filed  none  are  filed  by  the  bankrupt 
or  any  of  ^is  creditors,  the  judge  shall  on  the  next  day,  if  present^  or  as  soon  thereafter 
as  practicable,  nvike  the  adjudication  or  dismiss  the  petition. 

/  If  the  judge  is  absent  from  the  district,  or  the  division  of  the  district  in  which  the 
petition,  is  pending,  oq  t^e  next  day  aft0r  tb^  last  day  on  which  pleadings  may  be  filed, 
and  none  have  been  filed  by  the  bankrupt  or  any  of  his  creditors,  the  clerk  shall  forthwith 
refer  the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge  shall  hear  the  petition  and  make 
the  adjudication  or  dismiss  the  petition.  If  the  judge  is  absent  from  the  district,  or  the 
division  of  the  district  in  which  the  petition  is  filed  at  the  time  of  the  filing,  the  clerk 
shall  forthwith  refer  the  case  to  the  referee.     {Thus  amended  by  Act  of  Feh*y  5,  1903.) 

§  19. ,  Jury  Trials. —  a  A  person  against  whom  an  involuntary  petition  has  been  filed 
shall  be  entitled  to  have  a  trial  by  jury,  in  respect  to  the  question  of  his  insolvency,  ex- 
cept as  hereiJi  otherwise  provided,  and  any  act  of  bankruptcy  alleged  in  such  petition  to 
have  been  committed,  upon  filing  a  written  application  therefor  at  or  before  the  time 
within  which  an  answer  may  be  tiled.  If  such  application  is  not  filed  within  such  time, 
a  trial  by  jury  shall  be  deemed  to  have  been  waived. 

&  If  a  Jury  is  not  in  attendance  upon  the  court,  one  may  be  specially  summoned  for 
the  trial,  or  the  case  may  be  postponed,  or,  if  the  case  is  pending  in  one  of  the  district 
courts  within  the  jurisdiction  of  a  circuit  court  of  €he  United  States,  it  may  be  certified 
for  trial  to  the  circuit  court  sitting  at  the  same  place,  or  by  consent  of  parties  when 
sitting  at  any  other  place  in  the  same  district,  if  such  circuit  court  has  or  is  to  have  a 
jury  first  in  attendance. 

c  The  right  to  submit  matters  in  controversy,  or  an  alleged  offense  under  this  act,  to 
a  jury  shall  be  determined  and  enjoyed,  except  as  provided  by  this  act>  according  to  the 
United  States  laws  now  in  force  or  such  as  may  be  hereafter  enacted  in  relation  to  trials 
by  jury. 

§  20.  Oaths,  AfiGtrmations.-— a  Oaths  required  by  this  act,  except  upon  hearings  in 
court,  may  be  administered  by  ( 1 )  referees ;  ( 2 )  officers  authorized  to  adm.inister  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of  the  State  where 
the  same  are  to  be  taken;  and  (3)  diplomatic  Or  consular  officers  of  the  United  Statas  in 
any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an  oath  may,  in  lieu  thereof,  affirm. 
Any  person  who  shall  affirm  falsely  shall  be  punished  as  for  the  making  of  a  false  oath. 

$  21.  Evidence.— a  A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bank- 
rupt, or  creditor,  by  order  require  any  designated  person,  including  the  bankrupt  and 
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his  wife,  to  appear  in  court  or  before  a  referee  or  the  judge  of  any  State  court,  to  be 
examined  concerning  the.  acts,  conduct,  or  property  of  a  bankrupt  whose  estate  is  in 
process  of  administration  under  this  act:  Provided,  Thai  the  tvife  may  he  ewwnined  only 
touching  business  transected  hy  her  or  to  which  she  is  a  party^  and  to  determine  the  fact 
whether  she  has  transacted  or  been  a  party  to  any  business  of  the  bankrupt. 

h  The  right  to  take  depositions  in  proceedings  under  this  act  shall  be  determined  and 
enjoyed  according  to  the  United  States  laws  now  in  force,  or  such  as  may  be  hereafter 
enacted  relating  to  the  taking  of  depositions,  except  as  herein  provided. 

0  Notice  of  the  taking  of  depositions  shall  be  filed  with  the  referee  in  every  case. 
When  depositions  are  to  be  taken  in  opposition  to  the  allowance  of  a  claim  notice  shall 
also  be  served  upon  the  claimant,  and  when  in  opposition  to  a  discharge  notice  shall  also 
be  served  upon  the  bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or  of  papers,  when  issued  by  the  clerk 
or  referee,  shall  be  admitted  as  evidence  with  like  force  and  effect  as  certified  copies  of 
the  records  of  district  courts  of  the  United  States  are  now  or  may  hereafter  be  admitted 
as  evidence.  ,  * 

e  A  certified  copy  of  the  order  approving  the  bond  of  a  trustee  shall  constitute  con- 
clusive evidence  of  the  vesting  in  him  of  the  title  to  the  property  of  the  bankrupt,  and  if 
recorded  shall  impart  the  same  notice  that  a  deed  from  the  bankrupt  to  the  trustee  if 
recorded  would  have  imparted  had  not  bankruptcy  proceedings  intervened. 

f  A  certified  copy  of  an  order  confirming  or  setting  aside  a  composition,  or  granting 
or  setting  aside  a  discharge,  not  revoked,  shall  be  evidence  of  the  jurisdiction  of  the  court, 
the  regularity  of  the  proceedings,  and  of  the  fact  that  the  order  was  made. 

.g  A  certified  copy  of  an  order  confirming  a  composition  shall  constitute  evidence  of  the 
revesting  of  the  title  of  his  property  in  the  bankrupt,  and  if  recorded  shall  impart  the 
same  notice  that  a  deed  from  the  trustee  to  the  bankrupt  if  irecorded  would  impart. 
{Thus  amended  by  Act  of  July  5,  1903:) 

S  82.  References  of  Cases  after  AdjudicatioxL — a  After  a  person  has  been  adjudged  a 
bankrupt  the  judge  may  cause  the  trustee  to  proceed  with  the  administration  of  the 
estate,  or  refer  it  (1)  generally  to  the  referee  or  specially  with  only  limited  authority  to 
act  in  the  premises  or  to  consider  and  report  upon  specified  issues;  or  (2)  to  any  referee 
within  the  territorial  jurisdiction  of  the  court,  if  the  convenience  of  parties  in  interest 
will  be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does  not  do  business,  reside,  or 
have  his  domicile   in  the  district. 

b  The  judge  may,  at  any  time,  for  the  convenience  of  parties  or  for  cause,  transfer  a 
case  from  one  referee  to  another. 

1  23.  Jurisdiction  of  United  States  and  State  Courts. —  The  United.  States  circuit  courts 
shall  have  jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  between  trustees  as  such  and  adverse  claimants  concerning  the 
property  acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same  extent 
only  as  though  bankruptcy  proceedings  had  not  been  instituted  and  such  controversies 
had  been  between  the  bankrupts  and  such  adverse  claimants. 

Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  in  the  courts  where  the  bank- 
rupt, whose  estate  is  being  administered  by  such  trustee,  might  have  brought  or  prose- 
cuted them  if  proceedings  in  bankruptcy  had  not  been  instituted,  unless  by  consent  of 
the  proposed  defendant,  except  suits  for  the  recovery  of  property  under  section  sixty,  sub- 
division b:  section  sixty-seven  e;  and  section  seventy,  subdivision  e, 

o  The  United  States  circuit  courts  shall  have  concurrent  jurisdiction  with  the  courts 
of  bankruptcy,  within  tlieir  respective  territorial  limits,  of  the  offenses  enumerated  in 
this  act.     {Thus  amerced  by  Acts  of  Feb'y  5,  1903,  and  June  25,  1910.) 

§  24.  Jurisdiction  of  Appellate  Courts. —  a  The  Supreme  Court  of  the  United  States,* 
the  circuit  courts  of  app^uls  of  the  United  Sttates,  and  the  supi'eme  courts  of  t9ie  Terri- 
tories, in  vacation  in  chambers  and  during  their  respective  terms,  as  now  or  as  they  may 
be  hereafter  held,  are  hereby  invested  with  appellate  jurisdiction  of  coriitroversies  arising 
in  bankruptcy  proceedings  from  the  courts  of  bankmp'tcy  from  which  they  have  appellate 
jurisdicti^on  m  other  cases.  The  Supreme  Court,  of  the  United  States  shall  exercise  a 
like  jurisdiction  from  courts  of  bankniptcv  not  within  anv  organized  clrru't  of  the  United 
States  and  from  the  supreme  court  of  the  District  of  Columbia. 

■p  I  I    " 

*  Appeals  in  bankruptcy  cases  from  decisions  of  circuit  courts  of  appeal  restrioted  by  Act  of  Jan.  28,  IQlHii 
amended  by  Act  of  September  6, 1910.    (See  p.  606,  ante* 
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6  The  Beveral  circuit  courts  of  appeal  shall  have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise  in  matter  of  law  the  proceedings  of  the  several 
inferior  courts  of  bankruptcy  within  their  jurisdiction.  Such  power  shall  be  ezerciaed 
on  due  notice  and  petition  by  any  party  aggrieved. 

I  85.  Appeals  and  Writs  of  Error.— *  a  That  appeals,  as  in  equity  cases  may  be  taken  in 
bankruptcy  proceedings  from  the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of 
the  United  States,  and  to  the  supreme  court  of  the  Territories,  in  the  following  cases,  to* 
wit:  (1)  from  a  judgment  adjudging  or  refusing  to  adjudge  the  defendant  a  bankrupt; 
(2)  from  a  judgment  granting  or  denying  a  discharge;  and  (3)  from  a  judgment  allowing 
or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or  over.  Such  appeal  shall  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or  vacation,  as  the  case  may  be. 

h  From  any  final  decision  of  a  court  of  appeals,  allowing  or  rejecting  a  claim  under 
this  act,  an  appeal  may  be  had  under  such  rules  and  within  such  time  as  may  be  prescribed 
by  the  Supreme  Court  of  the  United  States,  in  the  following  cases  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum  of  two  thousand  dollars,  and  the 
question  involved  is  one  which  might  have  been  taken  on  appeal  or  writ  of  error  from 
the  highest  court  of  a  State  to  the  Supreme  Court  of  the  United  States ;  or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the  United  States  shall  certify  that 
in  his  opinion  the  determination  of  the  question  or  questions  involved  in  the  sllowanoe 
or  rejection  of  such  claim  is  essential  to  a  uniform  construction  of  this  act  throughout 
the  United  States. 

c  Trustees  shall  not  be  required  to  give  bond  when  they  take  appeals  or  stie  out  writs 
of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court  of  the  United  States  from  other 
courts  of  the  United  States,  and  the  former  court  may  exercise  jurisdiction  thereof  and 
issue  writs  of  certiorari  pursuant  to  the  provisions  of  the  United  States  laws  now  in 
force  or  such  as  may  be  hereafter  enacted. 

S  26.  Arbitration  of  Controversies. —  a  The  trustee  may,  pursuant  to  the  direction  of 
the  court,  submit  to  arbitration  any  controversy  arising  in  the  settlement  of  the  estate. 

5  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or  one  by  the  trustee,  one  by 
the  other  party  to  the  controversy,  and  the  third  by  the  two  so  chosen,  or  if  they  fail 
to  agree  in  five  days  after  their  appointment  the  court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  majority  of  them,  as  to  the  issues  pre- 
sented, xiiay  be  filed  in  the  court  and  shall  have  like  force  and  effect  as  the  verdict  of  a  jury. 

§  87.  Compromises. —  a  The  trustee  may,  with  the  approval  of  the  court,  compromise 
any  controversy  arising  in  the  administration  of  the  estate  upon  such  terms  as  he  may 
deem  for  the  best  interests  of  the  estate. 

§  28.  Designation  of  Newspapers. —  a  Courts  of  bankruptcy  shall  by  order  designate 
a  newspaper  published  within  their  respective  territorial  districts,  and  in  the  county  in 
which  the  bankrupt  resides  or  the  major  part  of  his  property  is  situated,  in  which  noticea 
required  to  be  published  by  this  act  and  orders  which  the  court  may  direct  to  be  pub- 
lished shall  be  inserted.  Any  court  may  in  a  particular  case,  for  the  convenience  of 
parties  in  interest,  designate  some  additional  newspaper  in  which  notices  and'  orders  in 
such  case  shall  be  published. 

§  29.  Offenses. —  a  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to 
exceed  five  years,  upon  conviction  of  the  offense  of  having  knowingly  an^  fraudulently 
appropriated  to  his  own  use,  embezzled,  spent,  or  unlawfully  transferre'd  any  property 
or  secreted  or  destroyed  any  document  belonging  to  a  bankrupt  estate  which  came  into 
his  charge  ss  trustee. 

h  A  person  shall  be  punished,  by  imprisonment  for  a  period  not  to  exceed  two  years, 
upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently  (1)  concealed  while 
a  bankrupt,  or  after  his  discharge,  from  his  trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy;  or  (2)  made  a  false  oath  or  account  in,  or  in  relation  to,  any  pro- 
ceeding in  bankruptcy;  (3)  presented  under  oath  any  false  claim  for  proof  against  the 
estate  of  a  bankrupt,  or  used  any  such  claim  in  composition  personally  or  by  agent, 
proxy,  or  attorney,  or  as  agent,  proxy,  or  attorney;  or  (4)  received  any  material  amount 
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of  property  from  a  bankrupt  after  the  filing  of  the  petition,  with  intent  to  defeat  this 
act;  or  (5)  extorted  or  attempted  to  extort  any  money  or  property  from  any  person  aa 
a  consideration  for  acting  or  forbearing  to  act  in  bankruptcy  proceedings. 

0  A  person  shall  be  punished  by  fine,  not  to  exceed  five  hundred  dollars,  and  forfeit 
his  office,  and  the  same  shall  thereupon  become  Tacant,  upon  conviction  of  the  offense 
of  having  knowingly  ( 1 )  acted  as  a  referee  in  a  case  in  which  he  is  directly  or  indirectly 
interested;  or  (2)  purchased,  while  a  referee,  directly  or  indirectly,  any  property  of  the 
estate  in  bankruptcy  of  which  he  is  referee;  or  (3)  refused,  while  a  referee  or  trustee, 
to  permit  a  reasonable  opportunity  for  the  inspection  of  the  accounts  relating  to  the 
affairs  of,  and  the  papers  and  records  of,  estates  in  his  charge  by  parties  in  interest  when 
directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense  arising  under  this  act  unless  the 
indictment  is  found  or  the  information  is  filed  in  court  within  one  year  after  the  com- 
mission of  the  offense. 

§  80.  Rules,  FomiSy  and  Orders.-— a  All  necessary  rules,  forms,  and  orders  as  to  pro- 
cedure and  for  carrying  this  act  into  force  and  effect  shall  be  prescribed,  and  may  be 
amended  from  time  to  time,  by  the  Supreme  Court  of  the  United  States. 

1  &1.  Computation  of  Time.—  a  Whenever  time  is  enumerated  by  days,  in  this  act,  or 
in  any  proceeding  in  bankruptcy,  the  number  of  days  shall  be  computed  by  excluding 
the  first  and  including  the  last,  unless  the  last  fall  on  a  Sunday  or  holiday,  in  which 
event  the  day  last  included  shall  be  the  next  day  thereafter  which  is  not  a  Sunday  or  a 
legal  holiday. 

§  88.  Transfer  of  Cases.— a  In  the  event  petitions  are  filed  against  the  same  person, 
or  against  di^erent  members  of  a  partnership,  in  different  courts  of  bankruptcy  each  of 
which  has  jurisdiction,  the  cases  shall  be  transferred,  by  order  of  the  courts  relinquishing 
jurisdiction,  to  and  be  consolidated  by  the  one  of  such  courts  which  can  proceed  with  the 
same  for  the  greatest  eonvenienoe  of  parties  in  interest. 


CHAPTER  V. 

OFFICERS,  THEIR  DUTIES  AND  COMPENSATION, 

S  88.  Creation  of  Two  Officers. —  a  The  offices  of  referee  and  trustee  are  hereby  created. 

S  84.  Appointment,  Removal,  and  Districts  of  Referees. —  a  Courts  of  bankruptcy  shall, 
within  the  territorial  limits  of  which  they  respectively  have  jurisdiction,  (1)  appoint 
referees,  each  for  a  term  of  two  years,  and  may,  in  their  discretion,  remove  them  because 
their  services  arc  not  needed  or  for  other  cause;  and  (2)  designate,  and  from  time  to  time 
change,  the  limits  of  the  districts  of  referees,  so  that  each  county,  where  the  services  of 
a  referee  are  needed,  may  constitute  at  least  one  district. 

§  85.  Qualifications  of  Referees. —  a  Individuals  shall  not  be  eligible  to  appointment 
as  referees  unless  they  are  respectively  (1)  competent  to  perform  the  duties  of  that 
office;  (2)  not  holding  any  office  of  profit  or  emolument  under  the  laws  of  the  United 
States  or  of  any  State  other  than  commissioners  of  deeds,  justices  of  the  peace,  masters 
in  chancery,  or  notaries  public;  (3)  not  related  by  consanguinity  or  affinity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any  of  the  judges  of  the  courts  of  bank- 
ruptcy or  circuit  courts  of  the  United  States,  or  of  the  justices  or  judges  of  the  appellate 
courts  of  the  districts  wherein  they  may  be  appointed;  and  (4)  residents  of,  or  have 
their  offices  in,  the  territorial  districts  for  which  they  are  to  be  appointed. 

i  86.  Oaths  of  Office  of  Referees. —  a  Referees  shall  take  the  same  oath  of  office  as  that 
prescribed  for  judges  of  United  States  courts. 

§  87.  Number  of  Referees. —  a  Such  number  of  referees  shall  be  appointed  as  may  be 
necessary  to  assist  in  expeditiously  transacting  the  bankruptcy  business  pending  in  the 
various  courts  of  bankruptcy. 
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I  38.  Jurisdictioii  af  Referees.-*  a  Referees  respectively  are  hereby  invested,  subject 
always  to  a  review  by  the  judge,  within  the  limits  of  their  districts  as  established  from 
time  to  time,  with  jurisdiction  to  (1)  consider  all  petitions  referred  to  them  by  the 
clerks  and  make  the  adjudications  or  dismiss  the  petitions;  (2)  exercise  the  powers  vested 
in  courts  of  bankruptcy  for  the  administering  of  oaths  to  and  the  examination  of  persons 
as  witnesses  and  for  requiring  the  production  of  documents  in  proceedings  before  them, 
except  the  power  of  commitment;  (3)  exercise  the  powers  of  the  judge  for  the  taking 
pobkwssion  and  releasing  of  the  property  of  the  bankrupt  in  the  event  of  the  issuance  by 
the  clerk  of  a  certificate  showing  the  absence  of  a  judge  from  the  judicial  district,  or 
the  division  of  the  district,  or  his  sickness,  or  inability  to  act;  (4)  perform  such  part 
of  the  duties,  except  as  to  questions  arising  out  of  the  applications  of  bankrupts  for 
composition  or  discharges,  as  are  by  this  act  conferred  on  courts  of  bankruptcy  and  as 
shall  be  prescribed  by  rules  or  orders  of  the  courts  of  bankruptcy  of  their  respective 
districts,  except  as  herein  otherwise  provided;  and  (5)  upon  the  application  of  the 
trustee  during  the  examination  of  the  bankrupts,  or  other  proceedings,  authorize  tlie 
employment  of  stenographers  at  the  expense  of  the  estates  at  a  compensation  not  to 
exceed  ten  cents  per  folio  for  reporting  and  transcribing  the  proceedings. 

§  89.  Duties  of  Referees. —  a  Referees  shall  (1)  declare  dividends  and  prepare  and 
deliver  to  trustee^  dividend  sheets  showing  the  dividends  declared  and  to  whom  payable; 
(2)  examine  all  schedules  of  property  and  lists  of  creditors  filed  by  bankrupts  and  cause 
such  as  are  incomplete  or  defective  to  be  amended;  (3)  furnish  such  information  con- 
cerning the  estates  in  process  of  administration  before  them  as  may  be  requested  by  the 
parties  in  interest;  (4)  give  notices  to  creditors  as  herein  provided;  (5)  make  up 
records  embodying  the  evidence,  or  the  substance  thereof,  as  agreed  upon  by  the  parties 
in  all  contested  matters  arising  before  them,  whenever  requested  to  do  so  by  either  of  the 
parties  thereto,  together  with  their  findings  therein,  and  transmit  them  to  the  judges; 
(6)  prepare  and  file  the  schedules  of  properly  and  lists  of  creditors  required  to  be  filed 
by  the  bankrupts,  or  cause  the  same  to  be  done,  when  the  bankrupts  fail,  refuse,  or 
neglect  to  do  so;  (7)  safely  keep,  perfect,  and  transmit  to  the  clerks  the  records,  herein 
required  to  be  kept  by  them,  when  the  cases  are  concluded;  (8)  transmit  to  the  clerks 
such  papers  as  may  be  on^file  before  them  whenever  the  same  are  needed  in  any  pro- 
ceedings in  courts,  and  in  like  manner  secure  the  return  of  such  papers  after  they  have 
been  used,  or,  if  it  be  impracticable  to  transmit  the  original  papers,  transmit  certified 
copies  thereof  by  mail;  (9)  upon  application  of  an;^  party  in  interest,  preserve  the  evi- 
dence taken  or  the  substance  thereof  as  agreed  upon  by  the  parties  before  them  when  a 
stenographer  is  not  in  attendance;  and  (10)  whenever  their  respective  offices  are  in  the 
same  cities  or  towns  where  the  courts  of  bankruptcy  convene,  call  upon  and  receive  from 
the  clerks  all  papers  fiJed  in  courts  of  bankruptcy  which  have  been  referred  to  them. 

6  Referees  shall  not  (1)  act  in  cases  in  which  they  are  directly  or  indirectly  inter- 
ested; (2)  practice  as  attorneys  and  counselors  at  law  in  any  bankruptcy  proceedings; 
or   (3)  purchase,  directly  or  indirectly,  any  property  of  an  estate  in  bankruptcy. 

I  40.  Compensation  of  Referees.^- a  Referees  shall  receive  as  full  compensation  for 
their  services,  pajable  after  they  are  rendered,  a  fee  of  fifteen  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
a  voluntary  bankrupt,  and  Ucenty-five  cents  for  every  proof  of  claim  filed  for  allowance^ 
to  be  paid  from  the  estate^  if  any,  as  a  part  of  the  cost  of  administrationy  and  from  estates 
which  have  been  administered  before  them  one  per  centum  commissions  on  all  moneys 
disbursed  to  creditors  by  the  trustee f  or  one-half  of  one  per  centum  on  the  amount  to  be 
paid  to  creditors  upon  the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to  another  the  judge  shall  determine 
the  proportion  in  which  the  fee  and  conmiissions  therefor  shall  be  divided  between  the 
referees. 

c  In  the  event,  of  the  reference  of  a  case  being  revoked  before  it  is  concluded,  and  when 
the  case  is  specially  referred,  the  judge  shall  determine  what  part  of  the  fee  and  com- 
missions shall  be  paid  to  the  referee.     {Thus  amended  by  Act  of  February  5,  1903.)       .  . 

I  41.  Contempts  before  Referees. —  a  A  person  shall  not,  in  proceedings  before  a  referee 
(1)  disobey  or  resist  any  lawful  order,  process  or  w^rit;  (2)  misbehave  during  a  hearing 
or  so  near  the  place  thereof  as  to  obstruct  the  same ;  ( 3 )  neglect  to  produce,  after  having 
been  ordered  to  do  so,  any  pertinent  document;  or  (4)  refuse  to  appear  after  having  been 
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Bubpcenaed,  or,  upon  appearing,  refuse  to  take  the  oath  as  a  witness,  or,  after  having 
taken  the  oath,  refuse  to  be  examined  according  to  law:  Provided,  That  no  person  shall 
be  required  to  attend  as  a  ;^itness  before  a  referee  at  a  place  outside  of  the  State  of 
his  residence,  and  more  than  one  hundred  miles  from  such  place  of  residence,  and  only 
in  case  his  lawful  mileage  and  fee  for  one  day's  attendance  shall  be  first  paid  or  tendered 
to  him. 

h  The  referee  shall  certify  the  facts  to  the  judge,  if  any  person  shall  do  aoy  of  the 
things  forbidden  in  this  section.  The  judge  shall  thereupon,  in  a  summary  manner,  hear 
tlie  evidence  as  to  the  acts  complained  of,  and,  if  it  is  such  as  to  warrant  him  in  so 
doing,  punish  such  person  in  the  same  manner  and  to  the  same  extent  as  for  a  contempt 
committed  before  the  court  of  bankruptcy,  or  commit  such  person  upon  the  same  con- 
ditions as  if  the  doing  of  the  forbidden  act  had  occurred  with  reference  to  the  process  of, 
or  in  the  presence  of,  the  court. 

{  42.  Records  of  Referees. —  a  The  records  of  all  proceedings  in  eaeh  case  before  a 
referee  shall  be  kept  as  nearly  as  may  be  in  the  same  manner  as  records  are  now  kept 
in  equity  cases  in'  circuit  courts  of  the  United  States. 

h  A  record  of  the  proceedings  in  each  case  shall  be  kept  in  a  separate  book  or  books, 
and  shall,  together  with  the  papers  on  file,  constitute  the  records  of  the  case. 

c  The  book  or  books  containing  a  record  of  the  proceedings  shall,  when  the  case  is 
concluded  before  the  referee,  be  certified  to  by  him,  and,  together  with  such  papers  as  are 
on  file  before  him,  be  transmitted  to  the  court  of  bankruptcy  and  shall ^there  rem»in  as 
a  part  of  the  records  of  the  court. 

§  43.  Referee's  Absence  or  Disability. —  a  Whenever  the  office  of  a  referee  is  vacant, 
or  its  occupant  is  absent  or  disqualified  to  act,  the  judge  may  act,  or  may  appoint 
another  referee,  or  another  referee  holding  an  appointment  under  the  same  court  taiay,  by 
order  of  the  Judge,  temporarily  fill  the  vacancy. 

I  44.  Appointment  of  Trustees. —  a  The  creditors  of  a  bankrupt  estate  shall,  at  their 
first  meeting  after  the  adjudication  or  after  a  vacancy  has  occurred  in  the  office  of  trustee, 
or  after  an  estate  has  been  reopened,  or  after  a  composition  has  been  set  aside  or  6^  dis- 
charge revoked,  or  if  there  is  a  vacancy  in  the  ofiice  of  trustee,  appoint  one  trustee  or 
three  trustees  of  such  estate.  If  the  creditors  do  not  appoint  a  trustee  or  trustees  as 
herein  provided,  the  court  shall  do  so. 

I  46.  Qualifications  of  Trustees^ — a  Trustees  may  be  (1)  individuals  who  are  respec- 
tively competent  to  perform  the  duties  of  that  ofiice,  and  reside  or  have  an  office  in  the 
judicial  district  within  which  they  are  appointed,  or  (2)  corporations  authorized  by  their 
charters  or  by.  law  to  act  in  such  capacity  and  having  an  office  in  the  judicial  district 
within  which  they  are  appointed. 

.  S  46.  Death  or  Removal  of  Trustees.— 4  The  death  or  removal  of  a  trustee  shall  not 
abate  any  suit  or  proceeding  which  he  is  prosecuting  or  defending  at  the  time  of  his 
death  or  removal,  but  the  same  may  be  proceeded  with  or  defended  by  his  joint  trustee 
or  successor  in  the  same  manner  as  though  the  same  had  been  commenced  or  was  being 
defended  by  such  joint  trustee  alone  or  by  such  successor. 

§  47.  Duties  of  Trustee.— a  Trustees  shall  respectively  (1)  account  for  and  pay  over 
to  the  estates  under  their  control  all  interest  received  by  them  upon  properly  of  such 
estate;  (2)  collect  and  reduce  to  money  the  property  of  the  estates  for  which  they  are 
trustees,  under  the  direction  of  the  court,  and  close  up  the  estate  as  expeditiously  as  is 
compatible  with  the  best  interests  of  the  parties  m  interest;  and  such  triMieeSf  as  to  all 
property  in  the  custody  or  coming  into  the  ctistody  of  the  bankruptcy  court,  shall  he 
deemed  vested  tcith  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon;  and  also,  as  to  alt  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  unth  all  the  rights,  remedies,  and  powers  of 
a  judgment  creditor  holding  an  execution  duly  returned  imsatisfied;  (3)  deposit  all 
money  received  by  them  in  one  of  the  designated  depositories;  (4)  disburse  money  only 
by  check  or  draft  on  the  depositories  in  which  it  has  been  deposited;  (5)  furnish  such 
information  concerning  the  estates  of  which  they  are  trustees  and  their  administration 
as  may  be  requested  by  parties  in  interest;  (6)  keep  regular  accounts  showing  all  amounts 
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received  and  from  what  souroes  and  all  amounts  expended  and  on  what  accounts;  (7)  lay 
before  the  final  meeting  of  the  creditors  detailed  statements  of  the  administration  oif  the 
estates;  (8)  make  final  reports  and  file  final  accounts  with  the^ courts  fifteen  days  before  the 
days  fixed  for  the  final  meetings  of  the  creditors;  (9)  pay  dividends  within  ten  days  after 
they  are  declared  by  the  referees;  (10)  report  to  the  courts,  in  writing,  the  condition 
of  the  estates  and  the  amounts  of  money  on  hand,  and  such  other  details  as  may  be  , 
required  *by  the  courts,  within  the  first  month  after  their  appointment  and  every  two 
months  thereafter,  unless  otherwise  ordered  by  the  courts;  and  (11)  set  apart  the  bank- 
rupt's exemptions  and  report  the  items  and  estimated  value  thereof  to  the  court  as  soon 
as  practicable  after  their  appointment. 

6  Whenever  three  trustees  have  been  appointed  for  an  estate,  the  concurrence  of  at 
least  two  of  them  shall  be  necessary  to  the  validity  of  their  every  act  concerning  the 
administration  of  tlie  estate. 

0  The  trustee  shall,  within  thirty  days  after  the  adjudication,  file  a  certified  copy  of 
the  decree  of  adjudication  in  the  office  where  conveyances  of  real  estate  are  recorded  in 
every  county  where  the  bankrupt  owns  real  estate  not  exempt  from  execution,  and  pays 
the  fee  for  such  filing,  and  he  shall  receive  a  compensation  of  fifty  cents  for  each  copy  so 
filed,  which,  together  with  the  filing  fee,  shall  he  poAd  out  of  the  estate  of  the  bankrupt 
as  a  part  of  the  cost  and  disbursements  of  the  proceedings,  {Thus  amended  by  Acts  of 
February  6,  1903,  and  June  25,  1910.) 

1  #6.  Compensation  of  Trustees,  Jtecehrers  and  Marshals.—  a  Trustees  shall  receive  for 
their  services,  payable  after  they  are  rendered,  a.  fee  of  five  dollars  deposited  with  the 
clerk  at  the  time  the  petition  is  filed  in  each  case,  except  when  a  fee  is  not  required  from 
a  voluntary  bankrupt,  have,  and  such  commissions  on  all  moneys  disbursed  or  turned  over 
to  any  person,  including  lien  holders,  by  them,  <u  may  be  allowed  by  the  courts,  not  to 
exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys 
in  excess  of  five  hundred  dollars  and  less  than  fifteen  hundred  dollars,  two  per  centum  on 
moneys  in  excess  of  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars,  and  one 
per  centum  on  moneys  in  excess  of  ten  thousand  dollars.  And  in  case  of  the  confirmation 
of  a  composiiion  after  the  trustee  has  qualified  the  court  may  allow  him,  as  compensation, 
not  to  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  the  creditors  on  such 
compensation, 

b  In  the  event  of  an  estate  being  administered  by  three  trustees  instead  of  one  trustee 
or  by  successive  trustees,  the  court  sJiall  apportion  the  fees  and  commissions  between 
them  according  to  the  services  actually  rendered,  so  that  there  shall  not  be  paid  to  trusteea 
for  the  administering  of  any  estate  a  greater  amount  than  one  trustee  would  be  entitled  to. 

0  The  court  may,  in  its  discretion,  withhold  all  compens<Uion  from  any  trustee  who  has 
been  removed  for  cause, 

d  Receivers  or  marshals  appointed  pursuant  to  section  two,  subdivision  three,  of  this 
act  shall  receive  for  their  services,  payable  after  they  are  rendered,  compensation  by  way 
of  commdssions  upon  the  moneys  disbursed  or  turned  over  to  any  person,  including  lien 
holders,  by  them,  and  also  upon  the  m^oneys  turned  over  by  them  or  afterwards  realized 
by  iTie  trustees  from  property  turned  over  in  kind  by  them  to  the  trtistees,  as  the  court 
may  allow,  not  to  exceed  six  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per 
centum  on  moneys  in  excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars 
and  less  than  ten  thousand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thou- 
sand dollars:  Provided,  That  in  case  of  the  confirmation  of  a  c69ftposition  such  commia- 
sions  shall  not  exceed  one-half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on 
such  compositions:  Provided  further,  That  when  the  receiver  or  marshal  acts  as  a  mere 
custodian  and  does  not  carry  on  the  business  of  the  bankrupt  as  provided  in  clause  five 
of  section  two  of  this  act,  he  shall  not' receive  nor  be  allowed  in  any  form  or  guise  more 
than  two  per  centum  on  the  first  thousand  dollars  or  less,  and  one-half  of  one  per  centum 
on  all  above  one  thousand  dollars  on  moneys  disbursed  by  him  or  turned  over  by  him  to 
the  trustee  and  on  moneys  subsequently  realised  from  property  turned  over  by  him  in 
kind  to  the  trustee:  Provided  further,  That  before  the  allowance  of  compensation  notice 
of  application  therefor,  specifying  the  amount  asked,  shall  be  given  to  creditors  in  tha 
manner  indicated  in  section  fifty-eight  of  this  act. 

e  Where  the  business  is  conducted  by  trustees,  marshals,  hr  receivers,  as  provided  in 
clause  five  of  section  two  of  this  act,  the  court  may  allow  such  officers  additional  com- 
pensation for  such  services  by  way  of  commissions  upon  the  moneys  disbursed  or  turned 
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over  to  any  person,  including  lien  holders,  by  them,  and,  in  cases  of  receivers  or  marshals, 
also  upon  the  moneys  turned  over  by  them  or  afterwards  realized  by  tfie  trustees  from 
property  turned  over  in  kind  by  them  to  the  trustees;  such  commissions  not  to  exceed 
siw  per  centum  on  the  first  five  hundred  dollars  or  less,  four  per  centum  on  moneys  in 
excess  of  five  hundred  dollars  and  less  than  one  thousand  five  hundred  dollars,  two  per 
centum  on  moneys  in  excess  of  one  thousand  five  hundred  dollars  and  less  than  ten  thou* 
sand  dollars,  and  one  per  centum  on  moneys  in  excess  of  ten  thousand  dollars:  Provided, 
That  in  case  of  the  oonfirmation  of  a  composition  such  commissions  shall  not  exceed  one- 
half  of  one  per  centum  of  the  amount  to  be  paid  creditors  on  such  cornposition :  Pro- 
vided further,  That  hefore  the  allowance  of  compensation  notice  of  application  therefor, 
specifying  the  amount  asked,  shall  be  given  to  creditors  in  the  manner  indicated  in  section 
fifty -eight  of  this  act,     (Thus  amended  hy  Acts  of  June  15,  1903,  and  June  25,  1910.) 

§  49.  Accounts  asd  Papers  of  Trustees.— a  The  accounts  and  papers  of  trustees  shall 
be  open  to  the  inspection  of  officers  and  all  parties  in  interest. 

S  50.  Bonds  of  Referees  and  Trustees.*-  a  Keferees,  before  assuming  the  duties  of  their 
offices,  and  within  such  time  as  the  district  courts  of  the  United  States  having  jurisdic- 
tion shall  prescribe,  shall  respectively  qualify  by  entering  into  bond  to  the  United^  States 
in  such  sum  as  shall  be  fixed  by  such  courts,  not  to  exceed  five  thousand  dollars,  with 
such  sureties  as  shall  be  approved  by  such  courts,  conditioned  for  the  faithful  perfortaance 
of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of  their  official  duties,  and  within 
ten  days  after  their  appointment,  or  within  such  further  time,  not  to  exceed  five  days, 
as  the  court  may  permit,  shall  respectively  qualify  by  entering  into  bond  to  the  United 
States,  with  such  sureties  as  shall  be  approved  by  the  courts,  conditioned  for  the  faithful 
performance  of  their  official  duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first  meeting  after  the  adjudication,  or 
after  a  vacancy  has  occurred  in  the  office  of  trustee,  or  after  an  estate  has  oeen  reopened, 
or  after  a  composition  has  been  set  aside  or  a  discharge  revoked,  if  there  is  a  vacancy 
in  the  office  of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trustee;  they  may  at  any 
time  increase  the  amount  of  the  bond.  If  the  creditors  do  not  fix  the  amount  of  the 
bond  of  the  trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual  value  of  the  property  of.  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

/  The  actual  value  of  the  property  of  the  sureties,  over  and  above  their  liabilities  and 
exemptions,  on  each  bond  shall  equal  at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming  sureties  upon  bonds,  or  authorized 
by  law  to  do  so,  may  be  accepted  as  sureties  upon  the  bonds  of  referees  and  trustees 
whenever  the  courts  are  satisfied  that  the  rights  of  all  parties  in  interest  will  be  thereby 
amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  depositories  sliall  be  filed  of  record  in 
the  office  of  the  clerk  of  the  court  and  may  be  sued  upon  in  the  name  of  the  United  States 
for  the  use  of  any  person  injured  by  a  breach  of  their  conditions. 

i  Trustees  shall  not  be  liable,  personally  or  on  their  bonds,  to  the  United  States,  for 
any  penalties  or  forfeitures  incurred  by  the  bankrupts  under  this  act,  of  whose  estates 
they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as  herein  provided  and  within  the 
time  limited,  he  shall  be  deemed  to  have  declined  his  appointment,  and  such  failure  shall 
create  a  vacancv  in  his  office. 

I  Suits  upon  referees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
alleged  breach  of  the  bond. 

m  Suits  upon  trustees'  bonds  shall  not  be  brought  subsequent  to  two  years  after  the 
estate  has  been  closed. 

§  51.  Duties  of  Clerks. —  a  Clerks  shall  respectively  (1)  account  for,  as  for  other  fees 
received  by  them,  the  clerk's  fee  paid  in  each  case  a«d  such  other  fees  as  may  be  received 
for  certified  copies  "of  records  which  may  be  prepared  for  persons  other  than  officers; 
<2)  collect  the  fees  of  the  clerk,  referee,  and  trustee  in  each  case  instituted  before  filing 
the  petition,  except  the  petition  of  a  proposed  voluntary  bankrupt  which  is  accompanied 
by  an  affidavit  stating  that  the  petitioner  is  without,  and  cannot  obtain,  the  money  with 
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which  to  pay  such  fees;  (3)  deliver  to  the  referees  upon  application  all  papers  which  may 
be  referred  to  them,  or,  if  the  offices  of  such  referees  are  not  in  the  same  cities  or  towns 
as  the  offices  of  such  clerks,  transmit  such  papers  by  mail,  and  in  like  manner  return 
papers  which  were  received  from  such  referees  after  they  have  been  used;  (4)  and  within 
ten  days  after  each  case  has  been  closed  pay  to  the  referee,  if  the  case  was  referred,  the 
fee  collected  for  him,  and  to  the  trustee  the  fee  collected  for  him  at  the  time  of  ^ing  the 
petition. 

I  58.  Compensation  of  Clerks  and  Marshals. —  a  GTerks  shall  respectively  receive  as 
full  compensation  for  their  services  to  each  estate,  a  filing  fee  of  ten  dollars,  except  when 
a  fee  is  not  reqirired  from  a  voluntary  bankrupt 

b  Marshals  shall  respectively  receive  from  the  state  where  an  adjudication  in  bank- 
ruptcy is  made,  except  as  herein  otherwise  provided,  for  the  performance  of  their  service 
in  proceedings  in  bankruptcy,  the  same  fees,  and  account  for  them  in  the  same  way,  as 
they  are  entitled  to  receive  for  the  performance  of  the  same  or  similar  services  in  other 
cases  in  accordance  with  laws  now  in  force,  or  such  as  may  be  hereafter  enacted,  fixing 
the  compensation  of  marshals. 

I  58.  Duties  of  Attomey-GeneraL— a  The  Attorney-General  shall  annually  lay  before 
Congress  statistical  tables  showing  for  the  whole  country,  and  by  States,  the  number 
of  cases  during  the  year  of  voluntary  and  involuntary  bankruptcy;  the  amount  of  the 
property  of  the  estates;  the  dividends  paid  and  the  expenses  of  administering  such  estates; 
and  such  other  like  information  as  he  may  deem  important. 

§  54.  Statistics  of  Bankruptcy  Proceedings. —  a  Officers  shall  furnish  in  writing  and 
transmit  by  mail  such  information  as  is  within  their  knowledge,  and  as  may  be  shown 
by  the  records  and  papers  in  their  possession,  to  the  Attorney-General,  for  statistical 
purposes,  within  ten  days  after  being  requested  b^  him  to  do  so. 


CHAPTER  VI. 

CREDITORS. 

f  55.  Meetings  of  Creditors. —  a  The  court  shall  cause  the  first  meeting  of  the  creditors 
of  a  bankrupt  to  be  held,  not  less  than  ten  nor  more  than  thirty  days  after  the  adjudica- 
tion, at  the  county  seat  of  the  county  in  which  the  bankrupt  has  had  his  principal  plaee 
of  business,  resided,  or  had  his  domicile;  or  if  that  place  would  be  manifestly  incon- 
venient as  a  place  of  mating  for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who 
does  noi  do  business,  reside,  or  have  his  domicile  within  the  United  States,  the  court 
shall  fix  a  place  for  the  meeting  which  is  the  most  convenient  for  parties  in  interest. 
If  such  meeting  should  by  any  mischs^ice  not  be  held  within  such  time,  the  court  shall 
^n  the  date,  as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

&  ^t  the  first  meeting  of  creditors  the  judge  or  referee  shall  preside,  and,  before  pro- 
ceeding with  the  other  business,  may  allow  or  disallow  the  claims  of  creditors  there 
presented,  and  may  publicly  examine  the  bankrupt  or  cause  him  to  be  examined  at  the 
instance  of  any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps  as  may  be  pertinent  and  neces- 
sary for  the  promotion  of  the  best  interests  of  the  estate  and  the  enforcement  of  this  act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one,  may  be  held  at  any  time  and 
place  when  all  of  the  creditors  who  have  secured  the  allowance  of  their  claims  sign  a 
written  consent  to  hold  a  meeting  at  such  time  and  place. 

c  The  court  shall  call  a  meeting  of  creditors  whenever  one-fourth  or  more  in  number 
of  those  who  have  proven  their  claims  shall  file  a  written  request  to  that  effect;  if  such 
request  is  signed  by  a  majority  of  such  creditors,  which  number  represents  a  majority 
in  amount  of  such  claims,  and  contains  a  request  for  such  meeting  to  be  held  at  a  desig- 
nated place,  the  court  shafl  call  such  meeting  at  such  place  within  thirty  days  after  the 
date  of  the  filing  of  the  request. 

/  Whenever  the  affairs  of  the  estate  are  ready  to  be  closed  a  final  meeting  of  creditors 
shall  be  ordered. 
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I  50.  Votera  at  Meetinga  of  Cceditoxa. —  a  Creditors  shall  pass  upon  matters  submitted 
to  them  at  their  meetings  by  a  majority  vote, in  number  and  amount  of  claima  of  all 
creditors  whose  claims  have  been  allowed  and  are  present,  except  as  lierein  otherwise 
provided. 

h  Creditors  holding  claiiis  which  are  secured  or  have  priority  shall  not,  in  respect  to 
such  claims,  be  entitled  to  vote  at  creditors'  meetings,  nor  shall  such  claims  be  counted 
in  computing  either  the  nimiber  of  creditors  or  the  amount  of  their  claims,  unless  the 
amounts  of  such  claims  exceed  the  values  of  such  securities  or  priorities,  and  then  only 
for  such  excess. 

{  57.  Proof  and  Allowance  of  CUims.— o  Proof  of  claims  shall  consist  of  a  statement 
under  oath,  in  writing,  signed  by  a  creditor  setting  forth  the  claim,,  the.  consideration 
therefor,  and  whether  any,  and,  if  so  what,  securities  are  held  therefor,  and  whether 
any,  and,  if  so  what,  payments  have  been  made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the  creditor. 

h  Whenever  a  claim  is  founded  upon  an  instrument  of  writing,  such  instrument,  unless 
lost  or  destVoyed,  shall  be  filed  with  the  proof  of  claim.  If  such  instrument  is  lost  or 
destroyed,  a  statement  of  such  fact  and  of  the  circumstances  of  such  loss  or  destruction 
shall  be  filed  under  oath  with  the  claim.  After  the  claim  is  allowed  or  disallowed,  such 
instrument  may  be  withdrawn  by  permission  of  the  court,  upon,  leaving  a  copy  thereof  on 
file  with  the  claim. 

0  Claims  after  being  proved  may,  for  the  purpose  of  allowance,,  be  filed  by  the  claimant 
in  the  court  where  the  proceedings  are  pending,  or  before  the  referee  if  the  case. has  bjsen 
referred. 

d  Claims  which  have  been  duly  proved  shall  be  allowed,  upon  receipt  by  or  upon 
presentation  to  the  court,  unless  objection  to  their  allowance  shall  be  made  by  parties  in 
interest,  or  their  consideration  be  continued  for  cause  by  the  court  upon  its  qwn  motion. 

e  Claims  of  secured  creditors  and  those  who  have  priority  may  be  allowed  to  enable 
such  creditors  to  participate  in  the  proceedings  at  creditors'  meetings  held  prior  to  the 
determination  of  the  value  of  their  securities  or  priorities,  but  shall  be  allowed  for  such 
sums  only  as  to  the  courts  seem  to  be  owing  over  and  above  the  value  of  their  securities 
or  priorities. 

/  Objections  to  claims  shall  be  heard  and  determined  as  soon  as  the  convenience  of  the 
.  court  and  the  best  interests  of  the  estates  and  tlie  claimants  will  permit. 

g  The  claims  of  creditors  who  have  received  preferences,  voidable  under  seotion  sixty, 
subdivision  b,  or  to  toham  conveyanees,  transfers,  assignments,  or  incumbrances,  void  or 
voidahle  under  section  sixty-seven,  subdivision  e,  have  been  made  or  given,  shall  not  be 
allowed  unless  such  creditors  shall  surrender  such  preferei\pes,  conveyances,  transfers, 
assignments,  or  incumbrances, 

h  The  value  of  securities  held  by  secured  creditors  shall  be  determined  by  converting 
the  same  into  money  according  to  the  terms  of  the  agreement  pursuant  to  which  such 
securities  were  delivered  to  such  creditors  or  by  such  creditors  and  the  trustee,  by 
agreement,  arbitration,  compromise,  or  litigation,  as  the  court  may  direct,  and  the  amount 
of  such  value  shall  be  credited  upon  such  claims,  and  a  dividend  shall  be  paid  only  on  the 
unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  bankrupt  estate  is  secured  by  the  indi- 
vidual undertaking  of  any  person,  fails  to  prove  such  claim,  such  person  may  do  so  in 
the  creditor's  name,  and  if  he  discharge  such  undertaking  in  whole  or  in  part  he  shall 
be  subrogated  to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county,  a  district,  or  a  municipality  as 
a  penalty  or  forfeiture  shall  not  be  allowed,  except  for  the  amount  of  the  pecuniary  loss 
sustained  by  the  act,  transaction,  or  proceeding  out  of  which  the  penalty  or  forfeiture 
arose,  with  reasonable  and  actual  costs  occasioned  thereby  and  such  interest  as  may  have 
accrued  thereon  according  to  law. 

k  Claims  which  have  been  allowed  may  be  reconsidered  for  cause  and  reallowed  or 
rejected  in  whole  or  in  part,  according  to  the  equities  of  the  case,  before  but  not  after 
the  estate  has  been  closed. 

1  Whenever  a  claim  shall  have  been  reconsidered  and  rejected,  in  whole  or  in  part^ 
upon  which  a  dividend  has  been  paid,  the  trustee  may  recover  from  the  creditor  the 
amount  of  the  dividend  received  upon  the  claim  if  rejected  in  whole  or  the  proportional 
part  thereof  if  rejected  only  in  part. 


1500  Notice  to  Ceeditoks;  Petitions.  [§§  58,  59. 

m  The  claim  of  any  estate  which  is  being  administered  in  bankrupt<^^  against  any 
like  estate  may  be  proved  by  the  trustee  and  allowed  by  the  court  in  the  same  manner 
and  upon  like  terms  as  the  claims  of  other  creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt  estate  subsequent  to  one  year  after 
the  adjudication;  or  if  they  are  liquidated  by  litigation  and  the  final  judgment  therein 
is  rendered  within  thirty  days  before  or  after  the  expiration  of  such  time,  then  within 
sixty  days  after  the  rendition  of  such  judgment:  Pboviokd,  That  the  right  of  infants 
and  insane  persons  without  guardians,  without  notice  of  the  proceedings,  may  continue 
six  months  longer:      (Thus  amended  6y  Act  of  February  5,  1003.) 

{  66.  Neti€e  to  Creditois.-^  a  Creditors  shall  have  at  least  ten  days'  notice  by  mail, 
to  their  respective  addresses  as  they  appear  in  the  list  of  creditors  of  the  bankrupt,  or 
as  afterwards  filed  witli  the  papers  in  the  case  by  the  creditors,  unless  tiiey  waive  notice 
in  writing,  of  (1)  all  examinations  of  the  bankrupt;  (2)  all  hearings  upon  applications 
for  the  confirmation  of  compositions;  (3)  all  meetings  of  creditors;  (4)  all  proposed 
sales  of  property;  (5)  the  declaration  and  time  of  payment  of  dividends;  (6)  the  filing 
of  the  final  accounts  of  the  trustee,  and  the  time  when  and  the  place  where  they  will  be 
examined  and  passed  upon;  (7)  the  proposed  compromise  of  any  controversy,  (3)  the 
proposed  dismissal  of  the  proceedings,  and  (9)  there  ahall  he  thirty  days  notice  of  all 
applioationa  for  the  discharge  of  bankrupts.     {Thus  amended  by  the  Act  of  June  25,  1910.) 

b  Notice  to  creditors  of  the  first  meeting  shall  be  published  at  least  once  and  may  be 
published  such  number  of  additional  times  as  the  court  may  direct;  the  liist  publication 
Ahall  be  at  least  one  week  prior  to  the  date  fixed  for  the  meeting.  Other  notices  may  be 
published  as  the  court  shall  direct. 

c   All  notices  shall  be  given  by  the  referee,  unless  otherwise  ordei^d  by  the  judge. 

§  59.  Who  may  file  and  dismiss  petitions. —  a  Any  qualified  person  may  die  a  petition 
to  be  adjudged  a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims  against  any  person  which  amount 
in  the  aggregate  in  excess  of  the  value  ot  securities  held  by  them<  if  any,  to  five  hundred 
dollars  or  over;  or  if  all  of  the  creditors  of  such  person  are  less  than  twelve  in  number, 
then  one  of  such  creditors  whose  claim  equals  such  amount  may  file  a  petition  to  have 
him  adjudged  a  bankrupt. 

0   Petitions  shall  be  filed  in  duplicate,  one  copy  for  the  clerk  and  one  for  service  on  , 
the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors  of  the  bankrupt  are  less  than 
twelve  in  number,  and  less  than  three  creditors  have  joined  as  petitioners  therein,  and 
the  answer  avers  the  existence  of  a  larger  number  of  creditors,  there  shall  be  filed  with 
the  answer  a  list  under  oath  of  all  the  creditors,  with  their  addresses,  and  thereupon 
the  court  shall  cause  all  such  creditors  to  be  notified  of  the  pendency  of  such  petition 
and  shall  delay  the  hearing  upon  such  petition  for  a  reasonable  time,  to  the  end  that 
parties  in  interest  shall  have  an  opportunity  to  be  heard;  if  upon  such  hearing  it  shall 
appear  that  a  sufiicient  number  have  joined  in  such  petition,  or  if  prior  to  or  during 
such  hearing  a  sufficient  number  shall  join  therein,  the  case  may  be  proceeded  with,  but 
otherwise  it  shall  be  dismissed. 

e  In  computing  the  number  of  creditors  of  a  bankrupt  for  the  purpose  of  determining 
how  many  creditors  must  join  in  the  petition,  such  creditors  as  were  employed  by  him 
at  the  time  of  filing  the  petition  or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  degree,  as  determined  by  the  common  law,  and  have  not  joined  in  the  petition, 
shall  not  be  counted. 

/  Creditors  other  than  original  petitioners  may  at  any  time  enter  their  appearance 
and  join  in  the  petition,  or  file  an  answer  and  be  heard  in  opposition  to  the  prayer  of 
the  petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dismissed  by  the  petitioner  or  peti- 
tioners or  for  want  of  prosecution  or  by  consent  of  parties  until  after  notice  to  the 
creditors,  and  to  that  end  the  court  shall ,  before  entertaining  an  application  for  dis' 
missal,  require  the  bankrupt  to  file  a  listf  under  oath,  of  all  his  creditors,  with  their 
addresses,  and  shall  cause  notice  to  be  sent  to  all  such  creditors  of  the  pendency  of  such 
application,  and  shall  delay  the  hearing  thereon  for  a  reasonable  time  to  allow  all  cred^ 
iters  and  parties  in  interest  opportunity  to  be  heard,  (Thus  amended  by  Act  of  Jmne 
25,  1910.) 
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§  60.  Preferred  Creditois.— -a  A  person  shall  be  deemed  to  have  given  a  preference  if, 
being  insolvent^  he  has,  within  four  months  before  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to  be 
entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property, 
and  the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Whete  the  reference  oonaiata  in  a  transfer,  aueh  period  of 
four  months  shall -not  expire  until  four  months  after  the  date  of  the  recording  or  regis- 
tering of  the  transfer,  if  by  law  such  recording  or  registering  is  required, 

b  If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered  tigainst  him 
in' favor  of  any  person  or  have  made  a  transfer  of  any  of  his  property,  and  if,  at  the  time 
of  the  transfer,  or  of  the  ent¥y  of  the  judgnt/ewt,  or  if  the  recording  or  registering  of 
the  transfer  if  by  law  recording  or  registering  thereof  is  required,  and  being  loithin  four 
mtmths.  before  the  filing  of  the  petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and  the  judgment  and  transfer  then 
operate  as  a  preference,  and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his 
agent  acting  therein,  shall  then  have  reasonable  cause  to  beliei^e  that  the  enforcement  of 
such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable  by  the  trustee 
and  he  may  recover  the  property  or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current juf  isdiction. 

o  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith  gives  the  debtor 
further  credit  without  security  of  any  kind  for  property  which  becomes  a  part  of  the 
debtor's  estates,  the  amount  of  such  new  credit  remaining  unpaid  at  the  time  of  the 
adjudication  in  bankruptcy  may  be  set  off  against  the  amount  which  would  otherwise 
be  recoverable  from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contemplation  of  the  filing  of  a  petition 
by  or  against  him,  pay  money  or  transfer  property  to  an  attorney  and  eounselor  at  law, 
solicitor  in  equity,  or  proctor  in  admiralty  for  services  to  be  rendered,  the  transaction 
shall  be  re-examined  by  the  court  on  petition  of  the  trustee  or  any  creditor  and  shall  only 
be  held  valid  to  the  extent  of  a  reasonable  amount  to  be  determined  by  the  court,  and 
the  excess  may  be  recovered  by  the  trustee  for  the  benefit  of  the  estate.  {Thus  amended 
by  Act  of  February  5,  1903,  and  June  25,  1910.) 


CHAPTER  Vn. 

ESTATES. 

I  61.  Depositories  for  money.-—  a  Courts  of  bankruptcy  shall  designate,  by  order,  bank- 
ing institutions  as  depositories  for  the  money  of  bankrupt  estates,  as  convenient  as  may 
be  to  the  residences  of  trustees,  and  shall  require  bonds  to  the  United  States,  subject  to 
their  approval,  to  be  given  by  such  banking  institutions,  and  may  from  time  to  time  as 
occasion  may  require,  by  like  order  increase  the  number  of  depositories  or  the  amount  of 
any  bond  or  change  such,  depositories. 

§  62.  Expenses  of  Adminstering  Estates. —  a  The  actual  and  necessary  expenses 
incurred  by  officers  in  the  administration  of  estates  shall,  except  where  other  provisions 
are  made  for  their  payment,  be  reported  in  detail,  under  oath,  and  examined  and  approved 
or  disapproved  by  the  court.  If  approved,  they  shall  be  paid  and  allowed  out  of  the 
estates  in  which  they  were  incurred. 

§  68.  Debts  which  may  be  Proved.-— a  Debts  of  the  bankrupt  may  be  proved  and 
allowed  against  his  estate  which  are  (1)  a  fixed  liability,  as  evidenced  by  a  judgment  or 
an  instrument  in  writing,  absolutely  owing  at  the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,  with  any  interest  thereon  which  would  have  been 
recoverable  at  that  date  or  with  a  rebate  of  interest  upon  such  as  were  not  then  payable 
and  did  not  bear  interest;  (2)  due  as  costs  taxable  against  an  involuntary  bankrupt 
who  was  at  the  time  of  the  firing  of  the  petition  against  him  plaintiff  in  a  cause  of 
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aetion  which  would  pass  to  the  trustee  and  which  the  tnutee  declines  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  ^incurred  in  good  faith  by  a  creditor 
before  the  filing  of  the  petition  in  an  action  to  recover  a  provable  debt;  (4)  founded 
upon  an  open  account,  or  upon  a  contract  express  or  implied;  and  (5)  founded  upon 
provable  debts  reduced  to  judgments  after  the  filing  of  the  petition  and  before  the  con- 
sideration of  the  bankrupt's  application  for  a  discharge,  less  costs  incurred  and  interesta 
accrued  after  the  filing  of  the  petition  and  up  to  the  time  of  the  entry  of  such  judgments. 
h  Unliquidated  claims  against  the  bankrupt  may,  pursuant  to  application  to  the  court, 
be  liquidated  in  such  manner  as  it  shall  direct,  and  may  thereafter  be  proved  and  allowed 
against  his  estate. 

§  M.  Debts  which  have  Priority.— a  The  court  shall  order  the  trustee  to  pay  all  taxea 
legally  due  and  owing  by  the  bankrupt  to  the  United  States,  State,  county,  district,  or 
municipality  in  advance  of  the  payment  of  dividends  to  creditors,  and  upon  filing  th» 
receipts  of  the  proper  public  ofScers  for  such  payment  he  shall  be  credited  with  the 
amount  thereof,  and  in  case  any  question  arises  as  to  the  amount  or  legality  of  any 
such  tax  the  same  shall  be  heard  and  determined  by  the  court. 

b  The  debts  to  have  priority,  except  as  herein  provided,  and  to  be  paid  in  full  out  of 
bankrupt  estates,  and  the  order  of  payment  shall  be  (1)  the  actual  and  necessary  cost 
of  preserving  the  estate  subsequent  to  filing  the  petition;  {2)  the  filing  fees  paid  by 
creditors  in  involuntary  cases,  and,  where  property  of  the  bankrupt,  tranef erred  or  con-* 
cealed  by  him  either  before  or  after  the  filing  of  the  petition,  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bankrupt  by  the  efforts  and  at  the  expense  of  one  or 
more  creditors,  the  reasonable  expenses  of  such  recovery;  (3)  the  cost  of  administration, 
including  the  fees  and  mileage  payable  to  witnesses  as  now  or  hereafter  provided  by  the 
laws  of  the  United  States,  and  one  reasonable  attorney's  fee,  for  the  professional  servicea 
actually  rendered,  irrespective  of  the  number  of  attorneys  employed,  to  the  petitioning- 
creditors  in  involuntary  cases,  to  the  bankrupt  in  involuntary  cases  while  performing 
the  duties  herein  prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as  the  court  may 
allow ;  <  4 )  wages  due  to  workmen,  clerks,  traveling  or  city  salesmen,*  or  servants  which 
have  been  earned  within  three  months  before  ihe  date  of  the  oommenoenient  of  proceed- 
ings, not  to  exceed  three  hundred  dollars  to  each  claimant^  and  (5)  debts  owing  to  any 
person  who  by  the  laws  of  the  States  or  the  United  states  is  entitled  to  priori ty» 

c  In  the  event  of  the  confirmation  of  a  ccmiposiLion  being  set  aside,  or  a  discharge 
revoked,  the  property  acquired  by  the  bankrupt  in  ':tddition  to  1ms  estate  at  the  time  the 
composition  was  confirmed  or  the  adjudication  was  made  shall  be  applied  to  the  pay- 
merit  in  full  of  the  claims  of  creditors  for  property  sold  to  him  on  credit,  in  good  faith^ 
while  such  composition  or  discharge  was  in  force,  and  the  residue,  if  any,  shall  be  applied 
to  the  payment  of  the  debts  which  were  owing  at  the  time  of  the  adjudication.  {Thus 
amended  by  Act  of  February  5,  1903,  and  June  15,  1906.) 

§  65.  Declaration  and  Payment  of  Dividends. —  a  Dividends  of  an  equal  per  centum 
shall  be  declared  and  paid  on  all  allowed  claims,  except  such  as  have  priority  or  are 
secured. 

b  The  first  dividend  shall  be  declared  within  thirty  days  after  the  adjudication,  if 
the  money  of  the  estate  in  excess  of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  have  not  been,  but  probably  will  be,  allowed  equals  five  per 
centum  or  more  of  such  allowed  claims.  Dividends  subsequent  to  the  first  shall  bo 
declared  upon  like  terms  as  the  first  and  as  often  as  the  amount  shall  equal  ten  per 
centum  or  more  and  upon  closing  the  estate.  Dividends  may  be  declared  oftener  and  in 
smaller  proportions  if  the  judge  shall  so  order:  Provided^  That  the  first  dividend  shall 
not  incline  more  than  fifty  per  centum  of  the  money  of  the  estate  in  excess  of  the  amount 
necessary  to  pay  the  debts  -which  have  priority  and  such  claims  as  probably  will  be 
allowed :  And  provided  further,  That  the  final  dividend  shall  not  be  deolared  within  three 
months  after  the  first  dividend  shall  be  declared, 

c  The  rights  of  creditors  who  have  received  dividends,  or  in  whose  favor  final  dividends 
have  been  declared,  shall  not  be  affected  by  the  proof  and  allowance  of  claims  subsequent 
to  the  date  of  such  payment  or  declarations  of  dividends;  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid  dividends  equal  in  amount  to  those 
already  received  by  the  other  creditors  if  the  estate  equals  so  much  before  such  oth^r 
creditors  are  paid  any  further  dividends. 


*  Amended  by  Act  of  1906,  approved  June  IS. 
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d  Whenever  a  person  shall  have  been  adjudged  a  bankrupt  by  a  court  without  the 
United  States  and  also  by  a  court  of  bankruptcy,  creditors  residing  within  the  United 
States  shall  first  be  paid  a  dividend  equal  to  that  received  in  the  court  without  the  United 
States  by  other  creditors  before  creditors  who  have  received  a  dividend  in  such  court  shall 
be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a  bankrupt  estate  any  greater  amount 
than  shall  accrue  pursuant  to  the  provisions  of  this  act.  (Thus  amended  by  Act  of 
February  5,  1903.) 

I  66w  Unclaimed  DividendB. — a  Dividends  which  remain  unclaimed  for  six  months  after 
the  final  dividend  has  been  declared  shall  be  paid  by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall,  under  the  direction  of  the  court, 
be  distributed  to  the  creditors  whose  claims  have  been  allowed  but  not  paid  in  full,  and 
after  such  claims  have  been  paid  in  full  the  balance  shall  be  paid  to  the  bankrupt: 
Pbovidjed,  Tliat  in  ease  unclaimed  dividends  belong  to  minors  such  minors  may  have  one 
year  after  arriving  at  majority  to  claim  slich  dividends, 

f  67.  Liens.-—  a  Claims  which  for  want  of  record  or  for  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens 
against  his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his  rights  as  against  a  lien  created, 
or  attempted  to  be  created,  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee 
of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce  such  rights  of  such 
creditor  for  the  benefit  of  the  estate. 

0  A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding  at  law  or 
in  equity,  including  an  attaehment  upon  mesne  process  or  a  judgment  by  confession,  which 
was  begun  against  a  person  within  four  months  before  the  filing  of  a  petition  in  bank- 
ruptcy by  or  against  such  person  shall  be  dissolved  by  the  adjudication  of  such  person 
to  be  a  bankrupt  if  (1)  it  appears  that  said  lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  that  its  existence  and  enforcement  will  work  a  preference, 
or  (2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to  believe  the 
defendant  was  insolvent  and  in  contemplation  of  bankruptcy,  or  (3)  that  such  lien  was 
sought  and  permitted  in  fraud  of  the  provisions  of  this  act;  or  if  the  dissolution  of  such 
lien  would  militate  against  the  best  interests  of  the  estate  of  such  person  'the  same  shall 
not  be  dissolved,  but  the  trustee  of  the  estate  of  such  person,  for  the  benefit  of  the  estatei 
shall  be  subrogated  to  the  rights  of  .the  holder  of  such  lien  and  empowered  to  perfect  and 
enforce  the  same  in  his  name  as  trustee  with  like  force  and  effect  as  such  holder  might 
have  done  had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud  upon 
this  act,  and  for  a  present  consideration,  which  have  been  recorded  according  to  law,  if 
record  thereof  was  necessary  in  order  to  impart  notice,  shall  to  the  extent  of  such  present 
consideration  only,  not  be  affected  by  this  act. 

e  That  all  conveyances,  transfers,  assignments,  or  incumbrances  of  his  property,  or 
any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the  provisions 
of  this  act  subsequent  to  the  passage  of  this  act  and  within  four  months  prior  to  the 
'filing  of  the  petition,  with  the  intent  and  purpose  on  his  part  to  hinder,  delay,  or  defraud 
his  creditors,  or  any  of  them,  shall  be  null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith  and  for  a  present  fair  consideration;  and 
all  property  of  the  debtor  conveyed,  transferred,  assigned,  or  encumbered  as  aforesaid 
shall,  if  he  be  adjudged  a  bankrupt,  and  the  same  is  not  exempt  from  execution  and 
liability  for  debts  by  the  law  of  his  domicile  be  and  remain  a  part  of  the  assets  and 
estate  of  the  bankrupt  and  'shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to 
recover  and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors.  And  all  conveyances,  transfers,  or  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against  him, 
and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors  of  such  debtor 
by  the  laws  of  the  State,  Territory,  or  District  in  which  such  property  is  situate,  shall 
be  deemed  null  and  void  under  this  act  against  the  creditors  of  such  debtor  if  he  be 
adjudged  a  bankrupt,  and  such  property  shall  pass  to  the  assignee  and  be  by  him 
reclaimed  and  recovered  for  the  benefit  of  the  creditors  of  the  bankrupt*  For  the  purpose 
of  such  recovery  any  court  of  bankruptcy  as  hereinbefore  defined,  a/nd  any  State  court 
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which  would  have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  concurrent 
jurisdiction, 

f  That  all  levies,  jfldgments,  attachments,  or  other  liens,  obtained  through  legal  pro- 
ceedings against  a  per&.>n  who  is  insolvent,  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  property  affected  by  the  levy,  judgment,  attachment, 
or  other  lien  shall  be  deemed  wholly  discharged  and  released  from  the  same,  and  shall 
pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt,  unless  the  court  shall,  on 
due  notice,  order  that  the  right  under  such  levy,  judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the  estate  as  aforesaid. .  And  the  court 
may  order  such  conveyance  as  shall  be  necessary  to  carry  the  purposes  of  this  section 
into  effect:  Pbovided,  That  nothing  herein  contained  shall  have  the  effect  to  destroy  or 
impair  the  title  obtained  by  such  levy,  judgment,  or  other  lien,  of  a  bona  fide  purchaser 
for  value  who  shall  have  acquired  the  same  without  notice  or  reasonable  cause  for  inquiry. 
{Thus  amended  hy  Act  of  February  5,  1903,  and  June  15,  1910.) 

I  6S.  Set-offs  and  Counterclaims.— a  In  all  cases  of  mutual  debts  or  mutual  credits 
between  the  estate  of  a  bankrupt  and  a  creditor  the  account  shall  be  stated  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  only  shall  be  allowed  or  paid. 

6  A  set-off  or  counterclaim  shall  not  be  allowed  in  favor  of  any  debtor  of  the  bank- 
rupt which  (1)  is  not  provable  against  the  estate;  or  (2)  was  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition,  or  within  four  months  before  such  filing,  with  a 
vie'w  to  such  use  and  with  knowledge  or  notice  that  such  bankrupt  was  insolvent,  or  had 
committed  an  act  of  bankruptcy. 

I  69.  Possession  of  Property. —  a  A  judge  may,  upon  satisfactory  proof,  by  affidavit, 
that  a  bankrupt  against  whom  an  involuntary  petition  has  been  filed  and  is  pending  has 
committed  an  act  of  bankruptcy,  or  has  neglected  or  is  n^lecting,  or  is  about  to  so 
neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby  deteriorating  or  ia 
about  thereby  to  deteriorate  in  value,  issue  a  warrant  to  the  marshal  to  seize  and  hold  it 
subject  to  further  orders.  Before  such  warrant  is  issued  the  petitioners  applying  therefor 
shall  enter  into  a  bond  in  such  an  amount  as  the  judge  ahaW  fix,  with  such  sureties  as 
he  shall  approve,  conditioned  to  indemnify  such  bankrupt  for  such  damages  as  he  shall 
sustain  in  the  event  such  seizure  shall  prove  to  have  been  wrongfully  obtained.  Such 
property  shall  be  released,  if  such  bankrupt  shall  give  bond  in  a  sum  which  shall  be 
fixed  \>j  the  judge,  with  such  sureties  as  he  shall  approve,  conditioned  to  turn  over  such 
property,  or  pay  the  value  thereof  in  money  to  the  trustee,  in  the  event  he  is  adjudged 
a  bankrupt  pursuant  to  such  petition. 

§  70.  Title  to  Property. —  a  The  trustee  of  the  estate  of  a  bankrupt,  upon  his  appoint- 
ment and  qualification,  and  his  successor  or  successors,  if  he  shall  liave  one  or  more,  upon 
his  or  their  appointment  and  qualification  shall  in  turn  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a  bankrupt,  except  in  so 
far  as  it  is  to  property  which  is  exempt,  to  all  (1)  documents  relating  to  his  property; 
(2)  interest  in  patents,  patent  rights,  copyrights,  and  trade-marks;  (3)  powers  which 
he  might  have  exercised  for  his  own  benefit,  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  him  in  fraud  of  his  creditors;  (5) 
property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means  have  transferred 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against  him: 
PnoviDED,  That  when  any  bankrupt  shall  have  any  insurance  policy  which  has  a  cash 
surrender  value  payable  to  himself,  his  estate,  or  personal  representatives,  he  may,  within 
thirty  days  after  the  cash  surrender  value  has  been  ascertained  and  stated  to  the  trustee 
by  the  company  issuing  the  same,  pay  or  secure  to  the  trustee  the  sum  SO  ascertained 
and  stated,  and  continue  to  hold,  own,  and  carry  such  policy  free  from  the  claims  of  the 
creditors  participating  in  the  distribution  of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets;  and  (6)  rights  of  action  arising 
upon  contracts,  or  from  the  unlawful  taking  or  detention  of,  or  injury  to,  his  property. 

b  All  real  and  personal  property  belonging  to  bankrupt  estates  shall  be  appraised  by 
three  disinterested  appraisers;  they  shall  be  appointed  by,  and  report  to,  the  courl  Real 
and  personal  property  shall,  when  practicable,  be  sold  subject  to  the  approval  of  the 
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court;  it  Bhall  not  be  sold  otherwise  than  subject  to  the  approval  of  the  court  for  less 
than  seventy-five  per  centum  of  its  appraised  value. . 

c  The  title  to  property  of  a  bankrupt  estate  which  has  been  Bold,  as  herein  provided, 
shall  be  conveyed  to  the  purchaser  by  the  trustee. 

d   Whenever  a  composition  shall  be  set  aside,  6r  discharge  revoked,  the  trustee  shall, 
upon  his  appointment  and  qualification,  be  vested  as  herein  provided  with  the  title  to 
all  of  the  property  of  the  bankrupt  as  of  the  date  of  the  final  decr^  setting  aside  the 
'composition  or  revoking  the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  Which  any 
creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  property  so  trans- 
ferred,  or  its  value,  from  the  person  to  whom  it  was  transferred,  unless  he  was  a  bQna 
fide  holder  for  value  prior  to  the  date  of  the  adjudication.  Such  property  may  be  recov- 
ered or  its  value  collected  from  whoever  may  have  received  it,  except  a  bona  fide  holder 
for  valuer  For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  State  court  irhich  would  have  had  jurisdiction  if  bankruptcy  had  not 
intervened,  shall  have  concurrent  jurisdiction, 

f  Upon  a  confirmation  of  a  composition  offered  by  a  bankrupt,  the  title  to  his  property 
shall  hereupon  revest  in  him.     {Amended  by  Act  of  February  5,  1903.) 
• 

{  71.  That  the  clerks  of  the  several  district  courts  of  the  United  States  shall  prepare 
and  keep  in  their  respective  offices  complete  and  convenient  indexes  of  all  petitions  and 
discharges  in  bankruptcy  heretofore  or  hereafter  filed  in  the  said  courts,  and  shall,  when 
requested  so  to  do,  issue  certificates  of  search  certifying  as  to  whether  or  not  any  such 
petitions  or  discharges  have  been  filed;  and  said  clerks  shall  be  entitled  to  receive  for 
such  certificates  the  same  fees  as  now  allou;ed  by  laio  for  certifvoates  as  to  judgments  in 
said  courts:  Provided,  That  said  bankruptcy  indexes  and  dockets,  shall  at  all  times  be 
open  to  inspection  and  examination  by  all  persons  or  corporatione  without  any  fee  or 
charge  therefor.     {Added  by  Act  of  February  5,  1903.) 

f  72.  That  neither  the  referee,  receiver,  marshal,  nor  the  trustee  shall  in  any  form 
or  guise  receive,  nor  shall  the  court  allow  them,  any  other  t>r  further  compensation  for 
their  services  than  that  expressly  authorized  and  prescribed  in  this  act.  {Added  by  Act 
of  February  5,  1903,  and  amended  by  Act  of  June  25,  1910.) 

THE  TIME  WHEN  THIS  ACT  SHALL  GO  INTO  EFFECT. 

The  original  act  of  1898  provided  as  follows: 

a  This  act  shall  go  into  full  force  and  effect  upon  its  passage:  Pbo\'Ided,  HOWSfn, 
That  no  petition  for  voluntary  bankruptcy  shall  be  filed  within  one  month  of  the  passage 
thereof,  and  no  petition  for  involuntary  bankruptcy  shall  be  filed  within  four  months  of 
the  passage  thereof. 

b  Proceedings  commenced  under  State  insolvency  laws  before  the  passage  of  this  act 
shall  not  be  affected  bv  it. 


The  amendatory  act  of  1903  provides  as  follows:  * 

{  19.  That  the  provisions  of  this  amendatory  act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  act  takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  said  act  of  July  first,  eighteen  hundred  and  ninety' 
eight. 


The  amendatory  act  of  1910  provides  as  follows: 

§  14.  Th4it  the  provisions  of  this  amendatory  Act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  Act  takes  effect,  but  such  cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  said  Act  approved  July  first,  eighteen  hundred  and 
ninety-eight,  as  amended  by  said  Act  approved  February  fifth;  nineteen  hundred  and 
three,  and  a«  further  amended  by  said  Act  approved  June  fifteenth,  nineteen  hundred 
and  six. 
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II.    THE  BANKRUPTCY  ACT  OF  1867. 

(With  Amendments.) 


COURTS  OF  BANKRUPTCY. 

§  1.  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  Amerioa  in  Conprtss  assembled.  That  the  seTeral  District  C!ourt8  of  the  United  States 
be,  and  they  hereby  are,  constituted  courts  of  bankruptcy,  and  they  shall  have  original 
jurisdiction  in  their  respective  districts  in  all  matters  and  proceedings  in  bankruptcy, 
and  they  are  hereby  authorized  to  hear  and  adjudicate  upon  the  same  according  to  the 
provisions  of  this  Act. 

The  said  courts  shall  be  always  open  for  the  transaction  of  business,  under  this  Act, 
and  the  powers  and  jurisdiction  hereby  granted  and  conferred  shall  be  exercised  as  well 
in  vacation  as  in  term  time;  and  a  judge  sitting  in  chambers  shall  have  the  same  powers 
and  jurisdiction,  including  the  power  of  keeping  order  and  of  punishing  any  contempt 
of  liis  authority,  as  w^hen  sitting  in  court. 

And  the  jurisdiction  hereby  conferred  shall  extend  — 

To  all  cases  and  controversies  arising  between  the  bankrupt  and  any  creditor  or 
creditors  who  shall  claim  any  debt  or  demand  under  the  bankruptcy; 

To  the  collection  of  all  the  assets  of  the  bankrupt; 

To  the  ascertainment  and  liquidation  of  the  liens  and  other  specific  claims  thereon; 

To  the  adjustment  of  the  various  priorities  and  conflicting  interests  of  all  parties; 

And  to  the  marshaling  and  disposition  of  tlie  different  funds  and  assets,  so  as  to  secure 
the  rights  of  all  parties  and  due  distribution  of  the  assets  among  all  the  creditors; 

And  to  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy, 
until  the  final  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close 
of  the  proceedings  in  bankruptcy. 

{Provided^  That  the  court  having  charge  of  the  estate  of  any  bankrupt  may  direct  that 
any  of  the  legal  assets  or  debts  of  the  bankrupt,  as  contra-distinguished  from  equitable 
demands,  shall,  when  such  debt  does  not  exceed  five  hundred  dollars,  be  collected  in  the 
courts  of  the  state  where  such  bankrupt  resides,  having  jurisdiction  of  claims  of  such 
nature  and  amount. )  * 

The  said  courts  shall  have  full  authority  to  compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy,  by  process  of  contempt  and  other  remedial  process,  to  the 
same  extent  that  the  Circuit  Courts  now  have  in  any  suit  pending  therein  in  equity. 

Said  courts  may  sit  for  the  transaction  of  business  in  bankruptcy  at  any  place  in  the 
district,  of  which  place,  and  the  time  of  holding  court,  they  shall  have  given  notice,  as 
well  as  at  the  places  designated  by  law  for  liolding  such  courts. 

§  2.  And  be  it  further  enacted,  That  the  several  Circuit  Courts  of  tho  United  States 
within  and  for  the  districts  where  the  proceedings  in  bankruptcy  shall  be  pending  shall 
have  a  general  superintendence  and  jurisdiction  of  all  cases  and  questions  arising  under 
this  Act;  and,  except  when  special  provision  is  otherwise  made,  may,  upon  bill,  petition, 
or  other  proper  process  of  any  party  aggrieved,  hear  and  determine  the  case  as  a  court 
of  equity. 

The  powers  and  jurisdiction  hereby  granted  may  be  exercised  either  by  said  court,  or 
by  any  justice  thei-eof,  in  term  time  or  vacation. 

ti^aid  Circuit  Courts  shall  also  have  concui-rent  jurisdiction  with  the  District  Courts 
of  the  same  district,  of  all  suits  at  law,  or  in  equity,  which  may  or  shall  be  brought  by 
the  assignee  in  bankruptcy  against  any  person  claiming  an  adverse  interest,  or  by  such 
person  against  such  assignee,  touching  any  property  or  rights  of  property  of  said  bank- 
rupt transferable  to,  or  vested  in  such  assignee; 

•  8o  amended  by  act  of  22  June,  1874,  ch.  390,  |  2.  18  8tat.  178. 
t  Ah  amended  bv  act  of  .Tune  22,  1874.  this  paragraph  appears  in  B.  S.,  |  4979. 
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(R.  8.,  §  4979. —  The  several  Circuit  Courts  shall  have,  within  each  district,  concurrent 
jurisdiction  with  the  district  court  of  any  district,  whether  the  powers  and  jurisdiction 
of  a  Circuit  Court  have  been  conferred  on  such  district  court  or  not^  of  all  suits  at  law 
or  in  equity  brought  by  an  assignee  in  bankruptcy  against  any  person  claiming  an  adverse 
interest  or  owing  any  debt  to  such  bankrupt,  or  by  any  such  person  against  an  assignee, 
toucliing  any  pro])erty  or  rights  of  the  bankrupt,  transferable  to  or  vested  in  such 
assignee. ) 

But  no  suit  at  law  or  in  equity  shall  in  any  case  be  maintainable  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming  an  adverse  interest,  touching  the  property 
and  rights  of  property  aforesaid,  in  any  court  whatsoever,  unless  the  same  shall  be  brought 
within  two  years  from  the  time  the  cause  of  action  accrued,  for  or  against  such  assignee: 
Provided f  That  nothing  herein  contained  shall  revive  a  right  of  action  barred  at  the  time 
such  assignee  is  appointed. 

OF  THE  ADMINISTRATION  OF  THE  LAW  IN  COURTS  OF  BANKRUPTCY. 

§  3.  And  he  it  further  enactedy  That  it  shall  be  the  duty  of  the  judges  of  the  Disfrici 
Courts  of  the  United  States  within  and  for  the  several  districts  to  appoint  in  each  Con- 
gressional District  in  said  districts,  upon  the  nomination  and  recommendation  of  the 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  one  or  more  registers  in  bank- 
ruptcy, to  assist  the  judge  of  the  District  Court  in  the  performance  of  his  duties  under 
this  Act. 

Xo  person  shall  be  eligible  to  such  appointment  unless  he  be  a  counsellor  of  said  court, 
or  of  Bomc  one  of  the  courts  of  record  of  the  State  in  which  he  resides. 

Before  entering  upon  the  duties  of  his  office,  every  person  so  appointed  a  register  in 
bankruptcy  shall  give  a  bond  to  the  United  States,  with  condition  that  he  will  faithfully 
discharge  the  duties  of  hia  oHice,  in  a  sum  not  less  than  one  thousand  dollars,  to  be  fixed 
by  said  court,  witli  sureties  satisfactory  to  said  court,  or  to  either  of  the  said  justices 
thereof. 

And  he  shall,  in  open  court,  take  and  subscribe  the  oath  prescribed  in  the  act  entitled 
"An  Act  to  prescribe  an  oath  of  office,  and  for  other  purposes,"  approved  July  second, 
eighteen  hundred  and  sixty-two,  and  also,  that  he  wmH  not  during  his  continuance  in 
office  be,  directly  or  indirectly,  interested  in,  or  benefited  by  the  fees  or  emoluments  arising 
from  any  suit  or  matter  pending  in  bankruptcy  in  either  the  District  or  Circuit  Court  in 
his  district. 

§  4.  Avd  he  it  further  enacted.  That  every  register  in  bankruptcy,  so  appointed  and 
qualified,  shall  have  power,  aod  it  shall  be  his  duty  — 

To  make  adjudication  of  bankruptcy; 

To  receive  the  surrender  of  any  bankrupt;      t 

To  administer  oaths  in  all  proceedings  before  him; 

To  hold  and  preside  at  meetings  of  creditors; 

To  take  proof  of  debts; 

To  make  all  computations  of  dividends,  and  all  orders  of  distribution,  and  to  furnish 
the  assignee  with  a  certified  copy  of  such  orders,  and  of  the  schedules  of  creditors  and 
assets  filed  in  each  case; 

To  audit  and  pass  accounts  of  assignees: 

To  grant  protection; 

To  pass  the  last  examination  of  any  bankrupt  in  cases  whenever  the  assignee  or  a 
creditor  does  not  oppose; 

And  to  sit  in  chambors  and  dispatch  there  such  part  of  the  administrative  business  of 
the  court  and  such  uncontested  matters  as  shall  be  defined  in  general  rules  and  orders,  or 
as  the  district  judge  shall  in  any  particular  matter  direct; 

And  he  shall  also  make  short  m^'moranda  of  his  proceedings  in  each  case  in  which  he 
shall  act,  in  a  dookt't  to  be  kept  by  him  for  that  purpose,  and  he  shall  fiirthwith,  as  the 
proceedings  are  taken,  forward  to  the  clerk  of  the  District  Court  a  certified  copy  of  said 
memoranda,  which  shall  be  entered  by  said  clerk  in  the  proper  minute  book,  to  be  kept 
in  his  office; 

And  any  register  of  the  court  may  act  for  any  other  register  thereof. 

rrovidedy  however,  That  nothing  in  this  section  contained  shall  empower  a  register  to 
commit  for  contempt,  or  to  hoar  a  disputed  adjudication,  or  any  question  of  the  allow- 
ance or  suspension  of  an  order  of  discharge; 
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BuH  in  all  matters  whene  an  issue  of  fact  or  of  law  is  raised  and  contested  by  any 
party  to  the  proceedings  before  him,  it  shall  be  his  duty  to  cause  the  qut^stion  or  issue  to 
be  stated  by  the  opposing  parties  in  writing,  and  he  shall  adjourn  the  samejnto  court  for 
decision  by  the  judge. 

*  No  register  shall  be  of  counsel  or  attorney,  either  in  or  out  of  court,  in  any  suit  or 
matter  pending  in  bankruptcy,  in  either  the  Circuit  or  District  Court  of  his  district,  nor 
in  an  appeal  therefrom,  nor  shall  he  be  executor,  administrator,  guardian,  commissioner, 
appraiser,  divider,  or  assignee  of  or  lipon  any  estate  within  the  jurisdiction  of  either  of 
sai(}  courts  of  bankruptcy,  nor  be  interested  in  the  fees  or  emoluments  arising  from  either 
of  eaid  trusts. 

(R.  S.,  Sec.  4996.*  No  register  or  clerk  of  court,  or  any  partner  or  clerk  of  such 
register  or  clerk  of  court*  or  any  person  having  any  interest  with  either  in  any  fees  or 
emoluments  in  bankruptcy,  or  with  whom  such  register  or  clerk  of  court  shall  have  any 
interest  in  respect  to  any  matter  in  bankriiptcy,  shall  be  of  counsel,  solicitor,  or  attorney, 
either  in  or  out  of  court,  \ii  any  suit  or  matter  pending  in  bankruptcy  in  either  the 
circuit  or  district  court  of  h\»  district,  or  in  an  appeal  therefrom.  Nor  shall  they,  or 
either  of  them,  be  executor,  administrator,  guardian,  commissioner,  appraiser,  divider, 
or  assignee  of  or  upon  any  estate  within  the  jurisdiction  of  either  of  said  courts  of  bank- 
ruptcy; nor  be  interested,  directly  or  indirectly,  in  the  fees  or  emoluments  arising  from 
either  of  said  trusts.) 

The  fees  of  said  registers,  as  established  by  this  Act,  and  by  the  general  rules  and 
orders  required  to  l)e  framed  under  it,  sliall  he  paid  to  them  by  the  parties  for  whom  the 
services  may  be  rendered  in  the  course  of  proceedings  authorized  by  this  Act. 

§  5.  And  he  it  further  enacted,  That  the  judge  of  the  District  Court  may  direct  a 
register  to  attend  at  any  place  within  the  district,  for  the  purpose  of  hearing  suck 
voluntary  applications  under  this  Act  as  may  not  be  opposed;  of  attending  any  meeting 
of  creditors,  or  receiving  any  proof  of  debts,  and,  generally,  for  the  prosecution  of  any 
bankruptcy  or  other  proceedings  under  this  Act;  and  the  travelling  and  incidental  ex- 
penses of  such  register,  and  of  any  clerk  or  other  officer  attending  him,  incurred  in  so 
acting,  shall  be  settled  by  said  court  in  accordance  with  the  rules  prescribed  under  the 
tenth  section  of  this  Act,  and  paid  out  of  the  assets  of  the  estate  in  respect  of  which  sucn 
register  has  so  acted:  or,  if  there  be  no  such  assets,  or  if  the  assets  shall  be  insufficient, 
then  such  expenses  shall  form  a  part  of  the  costs  in  the  case  or  cases  in  which  the 
register  shall  have  acted  in  such  journey,  to  be  apportioned  by  the  judge;  and  such 
register,  so  acting,  shall  have  and  exercise  all  powers,  except  the  power  of  commitment, 
vested  in  the  District  Court  for  the  summoning  and  examination  of  persons  or  witneeaes, 
and  for  requiring  the  production  of  books,  papers,  and  documents: 

Hrorided  aiwaya,  'J'hat  all  depositions  of  persons  and  witnesses  taken  before  said 
rejrister,  and  all  acts  done  by  him,  shall  be  reduced  to  writing  and  be  signed  by  him,  and 
shall  be  filed  in  the  clerk's  office  as  part  of  the  proceedings. 

Such  register  shall  be  subject  to  removal  by  the  judge  of  the  District  Court; 

And  all  vacancies  occurring  by  such  removal,  or  by  resignation,  change  of  residence, 
death,  or  disability,  shall  be  promptly  filled  by  other  fit  persons,  unless  said  court  shall 
deem  the  continuance  of  the  particular  office  unnecessary. 

§  6.  And  be  it  further  enacted,  That  any  party  shall,  during  the  proceedings  before  a 
rtjii&ter,  Ije  at  liberty  to  take  the  opinion  of  tlie  district  judge  upon  any  point  or  matter 
arising  in  the  course  of  such  proceedings,  or  upon  the  result  of  such  proceedings,  which 
shall  be  stated  by  the  register  in  the  shape  of  a  short  certificate  to  the  judge,  who  shall 
sign  the  same  if  he  approve  thereof:  and  sueli  certificate,  so  signed,  shall  be  binding  on 
all  the  parties  to  the  proceeding;  but  every  such  certificate  may  be  discharged  or  varied 
by  the  judge  at  chambers  or  in  open  coiirt. 

In  any  bankruptcy,  or  in  any  other  proceedings  within  the  jurisdiction  of  the  court 
under  this  Act,  the  parties  concerned,  or  submitting  to  such  jurisdiction,  may,  at  any 
fatage  of  the  proceedings,  by  consent,  state  any  question  or  questions  in  a  special  case  for 
the  opinion  of  the  court:  and  the  judgment  of  the  court  shall  be  final,  unless  it  be 
agreed  and  stated  in  such  special  case  that  either  party  may  appeal,  if,  in  such  case,  an 
appeal  is  allowed  by  this  Act. 

The  parties  may  also,  if  they  think  fit,  agree,  that  upon  the  question  or  questions  raised 
by  such  special  case  being  finally  decided,  a  sum  of  money,  fixed  by  the  parties,  or  to  be 


•  So  amendwl  l.y  act  of  22  .Tune,   1874,  ch.  390,  sec.   18,  18  Stat.  184. 
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aacertained  by  the  court,  or  in  such  manner  as  the  court  may  direct,  or  any  property,  or 
the  amount  of  any  disputed  debt  or  claim,  shall  be  paid,  delivered,  or  transferred  by  one 
of  buch  parties  to  the  other  of  them,  either  with  or  without  costs. 

.  (  7.  And  he  it  further  enacted.  That  parties  and  witnesses  summoned  before  a  register 
shall  be  bound  to  attend,  in  pursuance  of  such  summons,  at  the  place  and  tims  designated 
therein,  and  shall  be  entitled  to  protection,  and  be  liable  to  process  of  contempt  in  like 
manner  as  partis  and  witnesses  are  now  liable  thereto  in  case  of  default  in  attendance 
under  any  writ  of  subpoena; 

And  all  persons  wilfully  and  corruptly  swearing  or  affirming  falsely  before  a  register 
shall  be  liable  to  all  the  penalties,  punishments,  and  consequences  of  perjury. 

If  any  person  examined  before  a  register  shall  refuse  or  decline  to  answer,  or  to  swear 
to  or  sign  his  examination  when  taken,  the  register  shall  refer  the  matter  to  the  judge, 
who  shall  have  power  to  order  the  person  so  acting  to  pay  the  costs  thereby  oooaaioaed,  if 
such  person  be  compellable*  by  law  to  answer  such  question  or  to  sign  suclTexamiaatioii; 
and  such  person  shall  also  be  liable  to  be  punished  for  contempt. 

§  8.  And  be  it  further  enacted.  That  appeals  may  be  taken  from  the  District  to  the 
Circuit  Courts  in  all  cases  in  equity,  and  writs  of  error  may  be  allowed  to  said  Circuit 
Courts  from  said  District  Courts  in  cases  at  law  under  the  jurisdiction  created- by  this 
act  when  the  debt  or  damages  claimed  amount  to  more  than  five  hundred  dollars;  and  any 
supposed  creditor,  whose  claim  is  wholly  or  in  part  rejected,  or  an  assignee  who  is  dis- 
satisfied with  the  allowance  of  a  claim,  may  appeal  from  the  decision  of  the  District 
Ck>urt  to  the  Circuit  Court  for  the  same  district;  but  no  appeal  shall  be  allowed  in  any 
case  from  the  District  to  the  Circuit  Court  unless  it  is  claimed,  and  notice  given  thereof 
to  the  clerk  of  the  District  Court,  to  be  entered  with  the  record  of  the  prooeediiiga,  and 
also  to  the  assignee  or  creditor,  as  the  case  may  be,  or  to  the  defeated  party  in  equity, 
within  ten  days  after  the  entry  of  the  decree  or  decieion  appealed  from« 

The  appeal  shall  be  entered  at  the  term  of  the  Circuit  Court  which  shall  be  firat  held 
within  and  for  the  district  next  after  the  expiration  of  ten  days  from  the  time  of  claiming 
the  same. 

Bvt  if  the  appellant  in  writing  waives  his  appeal  before  any  decision  iiiereon,  proceed- 
ings may  be  had  in  the  District  Court  as  if  no  appeal  had  been  taken. 

And  no  appeal  shall  be  allowed  unless  the  appellant,  at  the  time  uf  claiming  the  same, 
shall  give  bond  in  manner  now  required  by  law  in  cases  of  such  appeals. 

No  writ  of  error  shall  be  allowed  unless  the  party  claiming  xt  shall  comply  with  the 
statutes  regulating  the  granting  of  such  writa. 

§  9.  And  he  it  further  enacted,  That  in  cases  arising  under  this  Act,  no  appeal  or  writ 
of  error  shall  be  allowed  in  any  case  from  the  Circuit  Courts  to  the  Supreme  Court  of 
the  United  States,  unless  the  matter  in  dispute  in  such  case  shall  exceed*  (two  thousand 
dollars ) .  . 

§  10.  And  he  it  further  enacted.  That  the  Justices  of  the  Supreme  Court  of  the  United 
States,  subject  to  the  provisions  of  this  Act,  shall  frame  general  orders  for  the  following 
purposes : 

For  regulating  the  practice  and  procedure  of  the  District  Courts  in  bankruptcy,  and  the 
several  forms  of  petitions,  orders,  and  other  proceedings  to  be  used  in  said  courts  in  all 
matters  under  this  Act; 

For  regulating  the  duties  of  the  various  officers  of  said  courts; 

(tFor  regulating  the  fees  payable,  and  the  charges  and  coats  to  be  allowed,  except 
such  as  are  establibhed  by  this  Act  or  by  law,  with  respect  to  all  proceedings  in  bank- 
ruptcy before  said  courts,  not  exceeding  the  rate  of  fees  now  allowed  by  law  for  similar 
services  in  other  proceedings.) 

I*or  regulating  the  fees  payable  and  the  charges  and  costs  to  be  allowed,  with  reepeei 
to  all  proceedings  in  bankruptcy  before  such  courts,  not  exceeding  the  rate  of  fees  now 
allowed  by  law  for  similar  services  in  other  proceedings. 

For  regulating  the  practice  and  procedure  upon  appeals; 

For  regulating  the  filing,  custody,  and  inspection  of  records; 

And  generally  for  carrying  the  provisions  of  this  Act  into  effect. 


•  Amended  by  act  of  Feb.  6th,  1875,  ch,  77,  sec.  3,  to  $5,000.00. 

t  Amended  by  act  of  22  June.  1874,  ch.  300,  sec.  18,  18  SUt  184,  to  read  as  in  the  following* 
paragraph. 
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(*  And  said  justiees  shall  have  power  under  said  sections,  by  general  regulations,  to 
simplify,  and  so  far  as  in  their  judgment  will  conduce  to  the  benefit  of  creditors,  to  con- 
solidate the  duties  of  the  register,  assignee,  marshal,  and  clerk,  and  to  reduce  feeS)  costs, 
and  charges,  to  the  end  that  prolixity,  delay,  and  unnecessary  expense  may  he  avoided.) 

After  such  general  orders  shall  have  been  so  framed,  they,  or  any  of  them,  may  be 
rescinded  or  varied,  and  other  general  orders  may  be  framed  in  manner  aforesaid; 

And  all  such  general  orders  so  framed  shall,  from  time  to  time,  by  the  Justices  of  the 
Supreme  Court,  be  reported  to  Congress,  with  such  suggestions  as  said  Justices  may  think 
proper. 

VOLim TART  BANKRUPTCY  —  COMMENCEMENT  OF  PROCEEDINGS 

§  11.  And  he  it  further  enacted^  That  if  any  person  residing  within  the  jurisdiction  of 
the  United  States,  owing  debts  provable  under  this  Act  exceeding  the  amount  of  three 
hundred  dollars,  shall  apply  by  yetition,  addressed  to  the  judge  of  the  judicial  district  in 
which  such  debtor  has  resided  or  carried  on  business  for  the  six  months  next  immediatelv 
preceding  the  time  of  filing  such  petition,  or  for  the  longest  period  during  such  six  months, 
setting  forth  his  place  of  residence,  his  inability  to  pay  all  his  debts  in  full,  bin  willing- 
ness to  surrender  all  his  estate  and  effects  for  the  benefit  of  his  creditors,  and  his  desire 
to  obtain  the  benefit  of  this  Act; 

And  shall  annex  to  his  petition  a  schMule  (words  '*  and  inventory  and  valuation  "* 
added  by  act  of  June  22,  1874),  verified  by  oath  before  the  court,  or  before  a  register  in 
bankruptcy,  or  before  one  of  the  commissioners  of  tlie  Circuit  Court  of  the  United  States, 
containing  a  full  and  true  statement  of  all  his  debts,  and,  as  far  as  possible,  to  whom 
due,  with  the  place  of  residence  of  each  creditor,  if  known  to  the  debtor,  and,  if  not 
known,  the  fact  to  be  so  stated,  and  the  sum  due  to  each  creditor;  also  the  nature  of 
each  debt  or  demand,  whether  founded  on  written  security,  obligation,  contract,  or  other- 
wise, and  also  the  true  cause  and  consideration  of  such  indebtedness  in  each  case,  and  the 
place  where  such  indebtedness  accrued,  and  a  statement  of  any  existing  mortgage,  pledge, 
lien,  judgment,  or  collateral  or  other  security  given  for  the  payment  of  the  same; 

And  shall  also  annex  to  his  petition  an  accurate  inventory,!  verified  in  like  manner, 
of  all  his  estate,  both  real  and  personal,  assignable  under  this  Act,  describing  the  same, 
and  stating  where  it  is  situated,  and  whether  there  are  any,  and,  if  so,  what  encumbrances 
thereon ; 

The  filing  of  such^  petition  shall  be  an  act  of  bankruptcy,  and  such  petitioner  shall  be 
adjudged  a  bankrupt; 

Provided,  That  all  citizens  of  the  United  States  petitioning  to  be  declared  bankrupt 
shall,  in  filing  such  petition,  and  before  any  proceedings  thereon,  take  and  subscribe  an 
oath  of  allegiance  and  fidelity  to  the  United  States,  which  oath  shall  be  filed  and  recorded 
with  the  proceedings  in  bankruptcy. 

And  the  judge  of  the  District  Courts,  or,  if  there  be  no  opposing  party,  any  register  of 
said  court,  to  be  designated  by  the  judge,  shall  forthwith,  if  he  be  satisfied  that  the  debts 
due  from  the  petitioner  exceed  three  hundred  dollars,  issue  a  warrant,  to  be  signed  by 
such  judge  or  register,  directed  to  the  marshal  of  said  district,  authorizing  him  forth- 
with, as  messenger,  to  publish  notices  in  such  newspapers  as  the  warrant  specifies;  to 
serve  written  or  printed  notice,  by  mail  or  personally,  on  all  creditors  upon  the  schedule 
filed  with  the  debtor's  petition,  or  whose  names  may  be  given  to  him  in  addition  by  the 
debtor,  and  to  give  such  personal  or  other  notice  to  any  persons  concerned  as  the  warrant 
specifies,  which  notice  shall  state: 

First,  That  a  warrant  in  bankruptcy  has  been  issued  against  the'  estate  of  the  debtor. 

Second,  That  the  payment  of  any  debts  and  the  delivery  of  any  property  belonging  to 
such  debtor  to  him  or  for  his  use,  and  the  transfer  of  any  property  by  him,  are  forbidden 
by  law. 

Third,  That  a  meeting  of  the  creditors  of  the  debtor,  giving  the  names,  residences,  and 
amounts,  so  far  as  known,  to  prove  their  debts  and  choose  one  or  more  assignees  of  his 
estate,  will  he  held  at  a  court  of  bankruptcy,  to  be  holden  at  a  time  and  place  designated 
in  the  warrant,  not  less  than  ten  nor  more  than  ninety  days  after  the  issuing  of  the  same. 
(•|liut  whenever  the  creditors  of  the  bankrupt  are  so  numerous  as  to  make  any  notice 
now  required  by  law  to  them,  by  mail  or  otherwise,  a  great  and  disproportionate  expense 


•  So  added  by  act  of  22  June,  1874,  ch.  390,  sec.  18,  18  Stat.  184. 

t  "And  valuation,"  so  amended  Act  of  June  22,  1874. 

X  So  amended  by  act  of  22  June,  1874,  ch.  390,  sec.  5,  18  Stat.  179. 
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to  the  estate,  the  court  may,  in  lieu  thereof,  in  its  discretion,  order  such  notice  to  he  given 
by  publication  in  a  newspaper,  or  newspapers,  to  all  such  creditors,  whose  claims,  as  re- 
ported, do  not  exceed  the  sums,  respectively,  of  fifty  dollars.) 

OF  ASSIGNMENTS  AND  ASSIGNEES. 

I  12.  And  be  it  further  enacted,  That  at  the  meting  held  in  pursuance  of  the  notice, 
one  of  the  registers  of  the  court  shall  preside,  and  the  messenger  shall  make  return  of  the 
warrant  and  of  liis  doings  thereon ;  and  if  it  appears  that  the  notice  to  the  creditors  has 
not  been  given  as  required  in  the  warrant,  the  meeting  shall  forthwith  be  adjourned,  and 
a  new  notice  given  as  required. 

If  the  debtor  dies  after  tiie  issuing  of  the  warrant,  the  proceedings  may  be  continued 
and  concluded  in  like  manner  as  if  he  had  lived. 

§  18.  And  he  it  further  enacted,  That  the  creditors  shall,  at  the  first  meetings  held 
after  due  notice  from  the  messenger,  in  presence  of  a  register  designated  by  the  court, 
choose  one  or  more  assignees  of  the  estate  of  the  debtor;  the  clioice  to  be  made  by  the 
greater  part  in  value  and  in  number  of  the  creditors  who  have  proved  their  debts. 

If  no  choice  is  made  by  the  creditors  at  said  meeting,  the  judge,  or,  if  there  be  no 
opposing  interest,  the  register,  shall  appoint  one  or  more  assignees. 

If  an  assignee,  so  chosen  or  appointed,  fails  within  five  days  to  express  in  writing  his 
acceptance  of  tlie  trust,  the  judge  or  register  may  fill  the  vacancy. 

All  elections  or  appointments  of  assignees  shall  be  subject  to  the  approval  of  the  judge; 
and  when  in  his  judgment  it  is  for  any  cause  needful  or  expedieift,  he  may  appoint  ad- 
ditional assignees,  or  order  a  new  election. 

The  judge  at  any  time  may,  and  upon  tlie  request  in  writing  of  any  creditor  who  has 
proved  his  claim  shall  require  the  assignee  to  give  good  and  suilicient  bond  to  the  United 
iStatos,  with  a  condition  for  the  faithful  performance  and  discharge  of  his  duties; 

'J  he  bond  shall  be  approved  by  the  judge  or  register  by  his  endorsement  thereon,  shall 
be  liled  with  the  record  of  the  case,  and  inure  to  tlie  benefit  of  all  creditors  proving  their 
claims,  and  may  be  prosecuted  in  the  name  and  for  the  benefit  of  any  injured  party. 

If  the  assignee  fails  to  give  the  bond  within  such  time  as  the  judge  orders,  not  ex- 
ceeding ten  days  after  notice  to  him  of  such  order,  the  judge  shall  remove  him  and  ap- 
point another  in  his  place. 

§  14.  And  be  it  further  enacted.  That  as  soon  as  said  assignee  is  appointed  and  qualified, 
the  judge,  or,  where  there  is  no  opposing  interest,  the  register,  shall,  by  an  instrument 
under  iiis  hand,  assign  and  convey  to  the  assignee  all  the  estate,  real  and  personal,  of  the 
iiaiikrupt,  with  all  his  deeds,  books,  and  papers  relating  thereto;  and  such  assignment 
ahiiU  relate  back  to  the  commencement  of  said  proceedings  in  bankruptcy,  and  thereupon, 
by  operation  of  law,  the  title  to  all  such  property  and  estate,  both  real  and  personal,  shall 
vest  in  said  assignee,  although  the  same  is  then  attached  on  mesne  process  as  the  property 
of  the  debtor,  and  shall  dibsolve  any  such  attachment  made  within  four  months  next 
preceding  the  commencement  of  said  proceedings: 

Provided,  however,  That  there  shall  be  excepted  from  the  operation  of  the  provisions 
of  this  section  — 

The  necessary  household  and  kitchen  furniture,  and  such  other  articles  and  necessaries 
of  ssuch  bankrupt  as  the  said  assignee  shall  designate  and  set  apart,  having  reference  in 
tlie  amount  to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but  altogether 
not  to  exceed  in  value,  in  any  case,  the  sum  of  five  hundred  dollars; 

And  also  the  wearing  apparel  of  such  bankrupt,  and  that  of  his  wife  and  children; 

And  the  uniform,  arms,  and  equipments  of  any  person  who  is  or  has  been  a  soldier  in 
the  militia  or  in  the  service  of  the  United  States; 

And  buch  other  property  as  now  is,  or  hereafter  shall  be  exempted  from  attachment, 
or  seizure,  or  levy  on  execution  by  the  laws  of  the  United  States; 

And  such  other  property  not  included  in  tlie  foregoing  exceptions  as  is  exempted  from 
levy  and  sale  upon  execution  or  other  process,  or  order  of  any  court,  by  the  laws  of  the 
State  in  which  the  bankrupt  has  his  domicile  at  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy,  to  an  amount  not  exceeding  that  allowed  by  such  State 
exemption  laws  in  force  in  the  year  eighteen  hundred  and  sixty-four: 

Provided.  That  the  foregoing  exception  shall  operate  as  a  limftation  upon  the  con- 
veyance of  the  property  of  the  bankrupt  to  his  assignees; 
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And  in  no  case  shall  the  property  hereby  excepted  pass  to  the  assignees,  or  the  title  of 
the  bankrupt  thereto  be  impaired  or  affected  by  any  of  the  provisions  of  this  Act; 

And  the  determination  of  the  assignee  in  the  matter  shall,  on  exception  taken,  be  sub- 
ject to  the  final  decision  of  the  said  court: 

And  provided  further,  That  no  mortgage  of  any  vessel  or  of  any  other  goods  or  chattels, 
made  as  securitj'  for  any  debt  or  debts,  in  good  faith  and  for  present  conniderations,  and 
otherwise  valid,  and  duly  recorded,  pursuant  to  any  statute  of  the  United  States  or  of 
any  State,  shall  be  invalidated  or  affected  hereby. 

And  all  the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors; 

All  rights  in  equity,  choses  in  action,  patents  and  patent  rights  and  copyrights ; 

All  debts  due  him,  or  any  person  for  his  use,  and  all  liens  and  securities  therefor; 

And  all  his  rights  of  action  for  property  or  estate,  real  or  personal,  and  for  any  cause 
of  action  which  the  bankrupt  had  against  any  person  arising  from  contract  or  from  the 
unlawful  taking  or  detention  or  of  injury  to  the  property  of  the  bankrupt;  and  all  his 
rights  of  redeeming  such  property  or  estate,  with  the  like  right,  title,  power,  and  au- 
thority to  sell,  manage,  dispose  of,  sue  for,  and  recover  or  defend  the  same,  as  the  bank- 
rupt might  or  could  have  had  if  no  assignment  had  been  made,  shall,  in  virtue  of  the  ad- 
judication of  bankruptcy  and  the  appointment  of  his  assignee,  be  at  once  vested  in  such 
assignee ; 

And  he  may  sue  for  and  recover  the  said  estate,  debts,  and  eitects,  and  may  prosecute 
and  defend  all  suits  at  law  or  in  equity,  pending  at  the  time  ol  the  adjudication  of  bank- 
ruptcy, in  which  such  bankrupt  is  a  party  in  his  own  name,  in  the  same  manner  and 
with  the  like  etFect  as  they  might  have  been  presented  or  defended  by  such  bankrupt. 

And  a  copy,  duly  certified  by  the  derk  of  the  court,  under  the  seal  thereof,  of  the 
assignment  made  by  the  judge  or  register,  as  the  case  may  be,  to  him  as  assignee,  shall  be 
conclusive  evidence  of  his  fitle  as  such  assignee  to  take,  hold,  sue  for,  and  recover  the 
property  of  the  bankrupt,  as  hereinbefore  mentioned;  but  no  property  held  by  the  bank- 
rupt in  trust  shall  pass  by  such  assignment. 

No  person  shall  be  entitled  to  maintain  an  action  against  an  assignee  in  bankruptcy  for 
anything  done  by  him  as  such  assignee,  without  previously  giving  him  twenty  days' 
notice  of  such  action,  specifying  the  cause  thereof,  to  the  end  that  such  assignee  may  have 
an  opportunity  of  tendering  amends,  should  he  see  fit  to  do  so. 

No  person  shall  be  entitled,  as  against  the  assignee,  to  withhold  from  him  possession 
of  any  books  of  account  of  the  bankrupt,  or  claim  any  lien  thereon; 

And  no  suit  in  which  the  assignee  is  a  party  i^hall  be  abated  by  his  death  or  removal 
from  office,  but  the  same  may  be  prosecuted  and  defended  by  his  successors,  or  by  the 
surviving  or  remaining  assignee,  as  the  case  may  be. 

The  assignee  shall  have  authority,  under  the  order  and  direction  of  the  court,  to 
redeem  or  discharge  any  mortgage  or  conditional  contract,  or  pledge  or  deposit,  or  lien 
upon  any  property,  real  or  personal,  whenever  payable,  and  to  tender  due  performance 
of  the  condition  thereof,  or  to  sell  the  same  subject  to  such  mortgage,  lien,  or  other 
encumbrances. 

'ine  debtor  shall  also,  at  the  request  of  the  assignee,  and  at  the  expense  of  the  estate, 
make  and  execute  any  instruments,  deeds,  and  writings  which  may  be  proper,  to  enable 
the  assignee  to  possess  himself  fully  of  all  the  assets  of  the  bankrupt. 

The  assignee  shall  immediately  give  notice  of  his  appoinlment  by  publication,  at  least 
once  a  week  for  three  successive  weeks,  in  such  newspaper  as  shall,  for  that  purpose,  be 
designated  by  the  court,  due  regard  being  had  to  their  general  circulation  in  the  district 
or  in  that  portion  of  the  district  in  which  the  bankrupt  and  his  creditors  shall  reside; 

And  shall,  within  six  months,  cause  the  assignment  to  him  to  be  recorded  in  every 
registry  of  deeds  or  other  office  within  the  United  States  where  a  conveyance  of  any 
lands  owned  by  the  bankrupt  ought  by  law  to  be  recorded; 

And  the  record  of  such  assignment,  or  a  duly  certified  copy  thereof,  shall  be  evidence 
thereof  in  all  courts. 

§  15.  And  he  it  further  enacted,  That  the  assignee  shall  demand  and  receive  from  any 
and  all  persons  holding  the  same,  all  the  estate  assigned,  or  intended  to  be  assigned, 
under  the  provisions  of  this  Act; 

And  he  shall  sell  all  such  unencumbered  estate,  real  and  personal,  which  comes  to  his 
hands,  on  such  terms  as  he  thinks  most  for  the  interest  of  the  creditors; 

(R.  S.,  sec.  5062a  (22  June,  1874,  ch.  390,  sec.  1,  18  Stat.  178.)  — That  the  court  may, 
in  its  discretion,  on  sufficient  cause  shown,  and  upon  notice  and  hearing,  direct  the  re- 
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eeiver  or  assignee  to  take  possession  of  the  property,  and  carry  on  the  busines8  of  the 
debtor,  or  any  part  thereof,  under  the  direction  of  the  court,  when  in  its  judgment,  the 
interest  of  the  estate  as  well  as  of  tlie  creditors  will  be  promoted  thereby,  but  not  for  a 
period  exceeding  nine  months  from  the  time  the  debtor  shall  have  been  declared  a  bank- 
rupt. Provided,  That  such  order  shall  not  be  made  until  the  court  shall  be  satisfied  that 
it  is  approved  by  a  majority  in  value  of  the  creditors.) 

But  upon  petition  of  any  person  interested,  and  for  cause  shown,  the  courl  may  make 
such  order  concerning  the  time,  place,  and  manner  of  sale,  as  will,  in  its  opinion,  prove 
to  the  interest  of  the  creditors; 

And  the  assignee  shall  keep  a  regular  account  of  all  money  received  by  him  as  assig^nee, 
to  which  every  creditor  shall,  at  reasonable  times,  have  free  resort. 

(R.  S.,  sec.  5062b  (22  June,  1874,  ch.  390,  sec.  4,  18  Stat  178.)  — That,  unless  other- 
wise ordered  by  the  court,  the  assignee  shall  sell  the  property  of  the  bankrupt,  whether 
real  or  personal,  at  public  auction,  in  such  parts  or  parcels,  and  at  sudi  times  and  places, 
as  shall  he  best  calculated  to  produce  the  greatest  amount  with  the  lea«t  expense.  All 
notices  of  public  sales  under  tliis  act  by  any  assignee  or  officer  of  the  court  shall  be 
published  once  a  week  for  three  consecutive  weeks  in  the  newspaper  or  newspapers  to  be 
designated  by  the  judge,  which,  in  his  opinion,  shall  be  best  calculated  to  give  general 
notice  of  the  sale.  And  the  court  on  application  of  any  party  in  interest,  shall  have  com- 
plete supervisory  power  over  such  sales,  including  the  power  to  set  aside  the  same  and 
to  order  a  resale,  so  that  the  property  sold  shall  realize  the  largest  sum.  And  the  court 
may,  in  its  discretion,  order  any  real  estate  of  the  bankrupt,  or  any  part  thereof,  to  be 
sold  for  one«fourtfa  cash  at  the  time  of  sale,  and  the  residue  within  eigliteen  months,  in 
such  installments  as  the  court  may  direct,  bearing  interest  at  the  rate  of  seven  per 
centum  per  annum,  and  secured  by  proper  mortgage  or  lien  upon  the  propeily  so  sold. 
And  it  shall  be  the  duty  of  every  assignee  to  keep  a  regula'r  account  of  all  moneys  re- 
ceived  or  expended  by  him  as  such  assignee,  to  which  account  every  creditor  shall,  at 
reasonable  times,  have  free  access.  If  any  assignee  shall  fail  or  neglect  to  well  and  faith- 
fully discharge  his  duties  in  tlie  sale  or  disposition  of  property  as  abova  contemplated, 
it  shall  be  the  duty  of  the  court  to  removo  such  assignee,  and  he  shall  forfeit  ail  fees 
and  emoluments  to  >vhich  he  might  be  entitled  in  connection  with  such  sale.  And  if  any 
assignee  shall  in  any  manner,  in  violation  of  hia  duty  aforesaid,  unfairly  or  wtt>n^fully 
sell,  or  dispose  of,  or  in  any  manner,  fraudulently  or  corruptly  combine,  conspire,  or 
agree  witli  any  person  or  persons,  with  intent  to  unfairly  or  wrongfully  sell,  or  dispose 
of  the  property  committed  to  his  charge,  he  shall,  upon  proof  thereof,  be  removed,  and 
forfeit  all  fees  or  other  compensation  for  any  and  all  services,  in  connection  with  such 
bankrupt's  estate,  and  upon  conviction  thereof,  before  any  court  of  competent  jurisdic- 
tion, sLall  be  liable  to  a  tine  of  not  more  tlian  ten  thousand  dollars,  or  imprisonment  in 
the  penitentiary  for  a  term  of  not  exceeding  two  years,  or  both  fine  and  imprisonment,  at 
the  discretion  of  tiie  court.  And  any  person  so  combining,  conspiring,  or  agreeing  with 
such  assignee  for  tlie  purpose  aforesaid,  shall,  upon  conviction,  be  liable  to  a  like  punish- 
ment. That  the  assignee  shall  report  under  oath,  to  the  court,  at  least  as  often  aa  once 
in  three  months,  the  condition  of  the  estate  in  his  charge  and  the  state  of  his  accounts  in 
detail,  and  at  all  other  times  when  tlie  court,  on  motion  or  otherwise,  shall  so  order. 
And  on  any  settlement  of  the  account  of  any  assignee,  he  shall  be  required  to  account 
for  all  interest,  benefit  or  advantage  received,  or  in  any  manner  agreed  to  be  received, 
directly  or  indirectly,  from  the  use,  disposal  or  proceeds  of  the  bankrupt's  estate.  And 
he  shall  be  required,  upon  such  settlement,  to  make  and  file  in  court  an  affidavit  de- 
claring, according  to  the  trutli,  whether  he  has  or  has  not,  as  the  case  may  be,  received, 
or- is  or  is  not,  as  the  case  may  be,  to  receive,  directly  or  indirectly,  any  intereat,  benefit, 
or  advantage  from  the  use  or  deposit  of  such  funds;  and  such  assignee  may  be  examined 
orally  upon  the  same  subject,  and  if  he  shall  wilfully  swear  falsely,  either  in  such 
affidavit  or  examination,  or  to  his  report  provided  for  in  this  section,  he  shall  be  deemed 
to  be  guilty  of  perjury,  and  on  conviction  thereof,  be  punished  by  impriaonmeitt  in  the 
penitentiary  not  less  than  one  and  not  more  than  five  years.) 

§  16.  And  be  it  further  enckcted,  Tliat  the  assignee  shall  have  the  like  remedy  to  re- 
cover all  said  estate,  debts,  and  eflects  in  his  own  name,  as  the  debtor  might  have  had  if 
the  decree  in  bankruptcy  had  not  been  rendered,  and  no  assignment  had  been  nuide. 

If.  at  the  time  of  the  commencement  of  the  proceedings  in  bankruptcy  an  actmn  in 
pending  in  the  name  of  the  debtor  for  the  recovery  of  a  debt  or  other  thing  which  might 
or  ought  to  pass  to  the  assignee  by  the  assignment,  the  assignee  ahall,  if  he  requires  it» 


Bankeuptot  Act  of  1867.  1525 

be  admitted  to  prosecute  the  action  in  his  own  name,  in  like  manner  and  with  like  effect 
■as  if  it  had  been  originally  commenced  by  him. 

Xo  suit  pending  in  the  name  of  the  assignee  shall  be  abated  by  his  death  or  removal; 
but  upon  the  motion  of  the  surviving,  or  remaining,  or  new  assignee,  as  the  case  may  be, 
be  shall  be  admitted  to  prosecute  the  suit,  in  like  manner  and  Vith  like  effect  as  if  it 
had  been  originally  commenced  by  him. 

In  suits  prosecuted  by  the  assignee  a  certified  copy  of  the  assignment  made  to  him  by 
the  judge  or  register  shall  be  conclusive  evidence  of  his  authority  to  sue. 

§  17.  At%d  be  it  further  enacted.  That  the  assignee  shall,  as  soon  as  may  be  after  re- 
<*eiving  any  money  belonging  to  the  estate,  deposit  the  same  in  some  bank  in  his  name 
as  assignee,  or  otherwise  keep  it  distinct  and  apart  f  rcmi  all  other  money  in  his  possession ; 
and  shall,  as  far  as  practicable,  keep  all  goods  and  effects  belonging  to  the  estate  separate 
and  apart  from  aJl  other  goods  in  his  possession,  or  designated  by  appropriate  marks,  so 
that  they  may  be  easily  and  clearly  distinguished,  and  may  not  be  exposed  or  liable  to 
be  taken  as  his  property  or  for  the  payment  of  his  debts. 

When  it  appears  that  the  distribution  of  the  estate  may  be  delayed  by  litigation  or 
other  cause,  the  court  may  direct  the  temporary  investment  of  the  money  belonging  to 
such  estate  in  securities  to  be  approved  by  the  judge  or  a  register  of  said  court,  or  may 
authorize  the  same  to  be  deposited  in  any  convenient  bank,  upon  such  interest,  not  ex- 
ceeding tlie  legal  rate,  as  the  bank  may  contract  with  the  assignee  to  pay  thereon. 

He  shall  give  written  notice  to  all  known  creditors,  by  mail  or  otherwise,  of  all 
dividends,  and  such  notice  of  meetings,  after  the  first,  as  may  be  ordered  by  the  court. 

He  shall  be  allowed,  and  may  retain,  out  of  money  in  his  hands,  all  the  necessary  dis- 
bursements made  by  him  in  the  discliarge  of  his  duty,  and  a  reasonable  compensation  for 
his  services,  in  the  discretion  of  the  court. 

He  may,  under  the  direction  of  the  court,  submit  any  controversy  arising  in  the  settle- 
ment of  demands  against  the  estate,  or  of  debts  due  to  it,  to  the  determination  of  arbi' 
trators,  to  be  chosen  by  him  and  the  other  party  to  the  controversy,  and  may,  under  such 
direction,  compound  and  settle  any  such  controversy  by  agreement  with  the  other  party, 
as  he  thinks  proper  and  most  for  the  interest  of  the  creditors. 

§  18.  And  he  it  further  enacted,  That  the  court,  after  due  notice  and  hearing,  may 
remove  an  assignee  for  any  cause  which,  in  the  judgment  of  the  court,  i-enders  such  re- 
moval necessary  or  expedient. 

At  a  meeting  called  by  order  of  the  court  in  its  discretion  for  the  purpose,  or  which 
sliall  be  called  upon  the  application  of  a  majority  of  the  creditors  in  number  and  value, 
the  creditors  may,  with  consent  of  the  court,  remove  any  assignee  by  such  a  vote  as  is 
hereinbefore  provided  for  the  choice*  of  assignee. 

An  assignee  may,  with  the  consent  of  the  judge,  resign  his  trust,  and  be  discharged 
therefrom. 

Vacancies  caused  by  death,  or  otherwise,  in  the  office ^f  assignee  may  be  filled  by  ap- 
pointment of  the  court,  or,  at  its  discretion,  by  an  election  by  the  creditors,  in  tlie  manner 
hereinbefore  provided,  at  a  regular  meeting,  or  at  a  meeting  called  for  the, purpose,  with 
sucit  notice  thereof,  in  writing,  to  all  known  creditors,  and  by  such  person  as  the  court 
fchall  direct. 

The  resignation  or  removal  of  an  assignee  shall  in  no  way  release  him  from  performing 
all  things  requisite  on  his  part  for  the  proper  closing  up  of  his  trust  and  the  transmission 
thereof  to  bis  successors,  nor  shall  it  affect  the  liability  of  the  principal  or  surety  on  the 
bond  given  by  the  assignee. 

When,  by  death,  or  otherwise,  the  number  of  assignees  is  reduced,  the  eatate  of  the 
debtor  not  lawfully  disposed  of  shall  vest  in  the  remaining  assignee  or  assignees,  and  the 
persons  selected  to  fill  vacancies,  if  any,  with  the  same  powers  and  duties  relative  thereto 
as .  if  they  were  originally  chosen. 

Any  former  assignee,  his  executors  or  administrators,  upon  request,  and  at  the  ex- 
pense of  the  estate,  shall  make  and  execute  to  the  new  assignee  all  deeds,  conveyances, 
and  assurances,  and  do  all  other  lawful  acts  requisite  to  enable  him  to  recover  and  re- 
ceive all  the  estate. 

And  the  court  may  make  all  orders  which  it  may  deem  expedient  to  secure  the  proper 
fulfillment  of  the  duties  of  any  former  assignee,  and  the  rights  and  interests  of  all  persons 
interested  in  the  estate. 

No  person  who  has  received  any  preference  contrary  to  the  provisions  of  this  Aet  shaU 
vote  for  or  be  eligible  as  assignee. 
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But  no  title  to  property,  real  or  personal,  sold,  transferred,  or  conveyed  by  an  assignee, 
shall  be  affected  or  impaired  by  reason  of  his  ineligibility. 

An  assignee  refusing  or  unreasonably  neglecting  to  execute  an  instrument  when  law- 
fully required  by  the  court,  or  disobeying  a  lawful  order  or  decree  of  the  court  in  the 
premises,  may  be  punished  as  for  a  contempt  of  court. 

OF  DEBTS  AND  PROOF  OF  CLAIMS. 

§  19.  And  he  it  further  enacted,  That  all  debts  due  and  payable  from  the  bankrupt 
at  the  time  of  the  adjudication  of  bankruptcy,  and  all  debts  then  existing  but  not  pay- 
able until  a  future  day,  a  rebate  of  interest  being  made  when  no  interest  is  payable  by 
the  terms  of  contract,  may  be  proved  against  the  estate  of  the  bankrupt. 

All  demands  against  the  bankrupt  for  or  on  account  of  any  goods  or  chattels  wrongfully 
taken,  converted,  or  withheld  by  him,  may  be  proved  and  allowed  as  debts  to  the  amount 
of  the  value  of  the  property  so  taken  or  withheld,  with  interest. 

If  the  bankrupt  shall  be  bound  as  drawer,  indorser,  surety,  bail,  or  guarantor  upon 
any  bill,  bond,  note,  or  any  other  specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not  have  become  absolute  until  after  the  adjudication  of  bank- 
ruptcy, the  creditor  may  prove  the  same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

In  all  cases  of  contingent  debts  and  contingent  liabilities  contracted  by  the  bankrupt, 
and  not  herein  otherwise  provided  for,  the  creditor  may  make  claim  therefor,  and  have 
his  claim  allowed,  w^ith  the  right  to  share  in  the  dividends,  if  the  contingency  shall 
happen  before  the  order  for  the  final  dividend ;  or  he  may  at  any  time  apply  to  the  court 
to  have  the  present  value  of  the  debt  or  liability  ascertained  and  liquidated,  which  shall 
then  be  done  in  such  manner  as  the  court  shall  order,  and  he  shall  be  allowed  to  prove 
for  the  amount  so  ascertained. 

Any  person  liable  as  bail,  surety,  guarantor,  or  otherwise  for  the  bankrupt,  who  shall 
have  paid  the  debt  or  any  part  thereof  in  discharge  of  the  whole,  shall  be  entitled  to 
prove  such  debt,  or  to  stand  in  the  place  of  the  creditor  if  he  shall  have  proved  the  same, 
although  such  payments  shall  have  been  made  after  the  proceedings  in  bankruptcy  were 
commenced. 

And  any  person  so  liable  for  the  bankrupt,  and  who  has  not  paid  the  whole  of  said 
debt,  but  is  .still  liable  for  the  same  or  any  part  thereof,  may,  if  the  creditor  shall  fail  or 
omit  to  prove  such  debt,  prove  the  same,  either  in  the  name  of  the  creditor  or  otherwise, 
as  may  be  provided  by  the  rules,  and  subject  to  such  regulations  and  limitations  as  may 
be  established  by  such  rules. 

WJiere  the  bankrupt  is  liable  to  pay  rent,  or  other  debt  falling  due  at  fixed  and  stated 
periods,  the  creditor  may  prove  for  a  proportionate  part  thereof  up  to  the  time  of  the 
bankruptcy,  as  if  the  same  grew  due  from  day  to  day,  and  not  at  suclf  fixed  and  stated 
periods.  • 

If  any  bankrupt  shall  be  liable  for  unliquidated  damages  arising  out  of  any  contract 
or  promise,  or  on  account  of  any  goods  or  chattels  wrqngfully  taken,  converted,  or  with- 
held, the  Court  may  cause  such  damages  to  be  assessed  in  such  mode  as  it  may  deem  best, 
and  the  sum  so  assessed  may  be  proved  against  the  estate. 

No  debts  other  than  those  above  specified  shall  be  proved  or  allowed  agoinst  the  estate. 

I  90.  And  he  it  further  enacted,  That  in  all  cases  of  mutual  debts  or  mutual  credits 
between  the  parties  the  account  between  them  shall  be  stated,  and  one  debt  set  off  against 
the  other,  and  the  balance  only  shall  be  allowed  or  paid,  but  no  set-off  shall  be  allowed  of 
a  claim  in  its  nature  not  provable  against  the  estate:  Provided,  That  no  set-off  shall  he 
allowed  in  favor  of  any  debtor  to  the  bankrupt  of  a  claim  purchased  by  or  transferred  to 
him  after  the  filing  of  the  petition. 

( *  Or  in  cases  of  compulsory  bankruptcy,  after  the  act  of  bankruptcy  upon  or  in  re- 
spect of  which  the  adjudication  shall  be  made,  and  with  a  view  of  making  such  set-off.) 

When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal  property  of  the  bankrupt, 
or  a  lien  thereon  for  securing  the  payment  of  a  debt  owing  to  him  from  the  bankrupt, 
he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the  debt  after  deducting  the 
value  of  such  property,  to  be  ascertained  by  agreement  between  him  and  the  assignee, 
or  by  a  sale  thereof,  to  be  made  in  such  manner  as  the  court  shall  direct; 

Or  the  creditor  may  release  or  convey  his  claim  to  the  assignee  upon  such  property, 
and  be  admitted  to  prove  his  whole  debt. 

*  So  added  by  act  of  22  June.   1874,  ch.  300.  Rec.  6.  18  Stat.   179. 
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If  the  Talue  of  tne  property  exceeds  the  sum  for  which  it  is  so  held  as  security,  the 
assignee  may  release  to  the  creditor  for  bankrupt's  right  of  redemption  therein  on  receiv- 
ing such  excess;  or  be  may  sell  the  property,  subject  to  the  claim  of  the  creditor  thereon; 
and  in  either  case  the  assignee- and  creditor,  respectively,  shall  execute  all  deeds  and 
writings  necessary  or  proper  to  consummate  the  transaction.  If  the  property  is  not  so 
sold  or  released  and  delivered  up,  the  creditor  shall  not  be  allowed  to  prove  any  part 
of  his  debt. 

§  81.  And  be  h  further  enacted.  That  no  creditor  proving  his  debt  or  claim  shall  be 
allowed  to  maintain  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but  shall 
be  deemed  to  have  waived  all  right  of  action  and  suit  against  the  bankrupt,  and  all 
proceedings  already  commenced,  or  unsatisfied  judgments  already  obtained  thereon,  shall 
be  deemed  to  be  discharged  and  surrendered  thereby. 

( *  But  a  creditor  proving  his  debt  or  claim  shall  not  be  held  to  have  waived  his  right 
of  action  or  suit  against  the  bankrupt  where  a  discharge  has  been  refused  or  the  pro- 
ceedings have  been  determined  without  a  discharge.) 

And  no  creditor  whose  debt  is  provable^  under  this  act  shall  lie  allowed  to  prosecute 
to  final  judgment  any  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  until  the 
question  of  tlw  debtor's  discharge  shall  have  been  determined. 

And  any  such  suit  or  proceeding  shall,  upon  the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  in  bankruptcy  on  the  question  of  the  discharge: 
Provided,  There  be  no  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge:  And  provided,  also,  That  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  court  in  bankruptcy,  may  proceed  to  judgment  for  the 
purpose  of  ascertaining  the  amount  due,  which  amount  may  be  proved  in  bankruptcy, 
but  execution  shall  be  stayed  as  aforesaid. 

If  any  bankmpt  shall,  at  the  time  of  adjudication,  be  liable  upon  any  bill  of  exchange, 
promissory  note,  or  other  obligation  in  respect  of  distinct  contracts  as  a  member  of  two 
or  more  firms  carrying  on  separate  and  distinct  trades,  and  having  distinct  estates  to  1)e 
wound  up  in  bankruptcy,  or  as  a  sole  trader,  and  also  as  a  member  of -a  firm,  the  circum- 
stance that  such  firms  are  in  whole  or  in  part  composed  of  the  same  individuals,  or  that 
the  sole  contractor  is  also  one  of  the  point  contractors,  shall  not  prevent  proof  and 
receipt  of  dividend  in  respect  of  such  distinct  contracts  against  the  estates  respectively 
liable  upon  such  contracts. 

$  32.  And  he  it  further  enacted,  That  all  proofs  of  debts  against  the  estate  of  the 
bankmpt,  by  or  in  behalf  of  creditors  residing  within  the  judicial  district  where  the  pro> 
ceedings  in  bankruptcy  are  pending,  shall  be  made  before  one  of  the  registers  of  the  court 
in  said  district,  and  by  or  in  behalf  of  non-resident  debtors  before  any  register  in  bank- 
ruptcy in  the  judicial  districts  where  such  creditors,  or  either  of  them,  reside,  or  before 
any  commissioner  of  the  Circuit  Court  authorized  to  administer  oaths  in  any  district. 

(Sec.  5076  a  (22  June  1874,  ch.  390,  sec.  20,  18  Stat  186).— That  in  addition  to  the 
officers  now  authorized  to  take  proof  of  debts  against  the  estate  of  a  bankrupt,  notaries 
public  are  hereby  authorized  to  take  such  proof,  in  the  manner  and  under  the  regulations 
provided  by  law:  such  proof  to  be  certified  by  the  notary  and  attested  by  his  signature 
and  official  seal.) 

(Sec.  5076  b  (Act  of  August  15,  1876,  ch.  304,  19  Stat.  206).— Be  it  enacted  by  the 
Senate  and  House  of  Representatives  of  the  United  States  of  America  in  Congress  assem- 
bled^  That  notaries  public  of  the  several  States,  Territories,  and  the  District  of  Columbia 
be,  and  they  are  hereby,  authorized  to  take  depositions,  and  do  all  other  acts  in  relation 
to  taking  testimony  to  be  used  in  the  courts  of  the  United  States,  take  acknowledgments 
and  affidavits,  in  the  same  manner  and  with  the  same  effect  as  commissioners  of  the 
United  States  Circuit  Court  may  now  lawfully  take  or  do.) 

To  entitle  a  claimant  against  the  estate  of  a  bankrupt  to  have  lus  demand  allowed, 
it  must  be  verified  by  a  deposition  in  writing  oii  oath,  or  solemn  affirmation,  before  tlie 
proper  register  or  commissioner,  setting  forth  — 

The  demand ; 

The  consideration  thereof; 

Whether  any  and  what  securities  are  held  therefor 

And  whether  any  and  what  payments  have  been  made  thereon: 

That  the  sum  claimed  is  justly  due  from  the  bankrupt  to  the  claimant; 


•So  added  by  act  of  22  June,  1874,  cb.  390,  sec.  7,  18  Stat.   179. 
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That  the  claimant  has  not,  .nor  has  any  other  person  for  his  use,  received  any  security 
or  satisfaction  whatever  other  than  that  by  him  set  forth; 

1'hat  the  claim  was  not  procured  for  the  pui)H>se  of  influencing  the  proceedings  under 
this  act; 

And  that  no  bargain  or  agreement,  express  or  implied,  has  been  made  or  entered  into, 
by  or  on  behalf  of  such  creditor,  to  sell,  transfer,  or  dispose  of  the  said  claim,  or  any 
part  thereof,  against  such  bankrupt,  or  take  or  receive,  directly  or  indirectly,  any  money, 
property,  or  consideration  whatever,  whereby  the  vote  of  such  creditor  for  assignee,  or 
any  action  on  the  part  of  such  creditor  or  any  other  person  in  the  proceedings  under 
iliia  act,  is  or  shall  be  in  any  way  affected,  influenced,  or  controlled; 

And  no  claim  shall  be  allowed  unless  all  the  statements  set  forth  in  such  depcwition 
shall  appear  to  be  true. 

Such  oath,  or  solemn  atfirmation  shall  be  made  by  the  claimant  testifying  of  his  own 
knowledge,  unless  he  is  absent  from  the  United  States,  or  prevented  by  some  other  good 
cause  from  testifying,  in  which  cases  the  demand  may  be  verified  in  liko  manner  by  the 
attorney  or  authorized  agent  of  the  claimant  testifying  to  the  best  of  his  knowledge, 
information,  and  belief,  and  setting  forth  his  means  of  knowledge,  or,  if  in  a  foreign 
country,  the  oath  of  the  creditor  may  be  taken  before  any  minister,  consul,  or  vice-consul 
of  the  United  States;  and  the  court  may,  if  it  shall  see  fit,  require  or  receive  further 
pertinent  evidence,  either  for  or  against  the  admission  of  the  claim. 

Corporations  may  verify  their  claims  by  the  oath  or  solemn  affirmation  of  their  presi- 
dent, cashier,  or  treasurer. 

If  the  proof  is  satisfactory  to  the  register  or  commissioner,  it  shall  be  signed  by  the 
deponent,- and  delivered  or  sent  by  mail  to  the  assignee,  who  shall  examine  the  same  and 
compare  it  with  the  books  and  accounts  of  the  bankrupt,  and  shall  register,  in  a  book 
to  be  kept  by  him  for  that  purpose,  the  names  of  creditors  who  have  proved  their  claims, 
in  the  order  in  which  such  proof  is  received,  stating  the  time  and  receipt  of  such  proof, 
and  the  amount  and  nature  of  the  debts,  which  books  shall  be  open  to  the  inspection  of 
all  the  creditors. 

.The  court  may,  />n  the  application  of  the  assignee,  or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bankrupt^  or  any  person  tendering  or  who  has  made 
proof  of  claims,* and  may  summon  any  person  capable  of  giving  evidence  concerning  sueh 
proof,  or  concerning  the  debt  sought  to  be  proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim  to  be  founded  in  fraud,  illegality,  or  mistake. 

I  23.  And  he  it  further  enacted,  That  when  a  claim  is  presented  for  proof  before  the 
election  of  the  assignee,  and  the  judge  entertains  doubts  of  its  validity,  or  of  the  right 
of  the  creditor  to  prove  it,  and  is  of  opinion  that  such  validity  or  right  ought  to  be 
investigated  by  the  assignee,  he  may  postpone  the  proof  of  the  claim  until  the  assignee 
is  chosen. 

Any  person  who,  after  the  approval  of  this  act,  shall  have  accepted  any  preferenoe, 
liaving  reasonable  cause  to  believe  that  the  same  was  made  or  given  by  the  debtor  con- 
trary to  any  provision  of  this  act,  shall  not  prove  the  debt  or  claim  on  account  of  which 
the  preference  was  made  or  given,  nor  shall  he  receive  any  dividend  therefrom  until  he 
shall  first  have  surrendered  to  the  assignee  all  property,  money,  benefit,  or  advantage 
received  by  him  under  such  preference. 

The  court  shall  allow  all  debts'  duly  proved,  and  shall  cause  a  list  thereof  to  be  made 
and  certified  by  oiie  of  the  registers; 

And  any  creditor  may  act  at  all  meetings  by  his  duly  constituted  attorney  the  same 
as  though  personally  present. 

i  84.  And  he  it  further  enctcted,  That  a  supposed  creditor  who  takes  an  appeal  to  the 
Circuit  Court  from  the  decision  of  th(>  District  Court  rejecting  his  claim,  in  whole  or  in 
part,  shall,  upon  entering  his  appeal  in  the  Circuit  Court,  file  in  the  clerk's  ofilce  thereof 
a  statement  in  writing  of  his  claim,  setting  forth  the  same  substantially,  as  in  a  declara- 
tion for  the  same  cause  of  action  at  law,  and  the  assignee  shall  plead  or  answer  thereto 
in  like  manner,  and  like  proceedings  shall  thereupon  be  had  in  the  pleadings,  trial,  and 
determination  of  the  cause,  as  in  an  action  at  law  commenced  and  prosecuted,  in  the 
usual  manner,  in  the  courts  of  the  United  States,  except  that  no  execution  shall  be 
awarded  against  the  assignee  for  the  amount  of  a  debt  found  due  to  the  creditor.  The 
final  judgment  of  the  court  shall  be  conclusive,  and  the  list  of  debts  shall,  if  neoeBsary^ 
be  altered  to  conform  thereto.     The  party  prevailing  in  the  suit  shall  be  entitled  to  eosta 
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against  the  adverae  party,  to  be  taxed  and  recovered  as  in  suits  at  law;   if  recovered 
against  the  assignee,  they  shail  be  allowed  out  of  the  estate. 

A  bill  of  exchange,  promissory  note,  or  other  instrument  used  in  evidence  upon  the 
proof  of  a  claim,  and  left  in  court,  or  deposited  in  the  clerk*s  office,  may  be  delivered, 
by  the  register  or  clerk  having  the  custody  thereof,  to  the  person  who  ut^ed  it,  upon  hi^ 
filing-  a  copy  thereof,  attested  by  the  clerk  of  the  court,  who  shall  endorse  upon  it  the 
name  of  the  party  against  whose  estate  it  has  beett  proved,  and  the  date  and  amount  of 
any  dividend   declared  thereon. 

$  85.  And  he  it  further  enacted,  That  when  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor  or  any  part  thereof,  is  of  a  perishable  nature,  or  liable  to 
deteriorate  in  value,  the  court  may  order  the  same  to  be  sold  in  such  manner  as  may  be 
deemed  most  expedient,  under  the  direction  of  the  messenger  or  assignee,  as  the  case 
may  be,  who  shall  hold  the  funds  received  in  place  of  the  estate  disposed  of; 

And  whenever  it  appears  to  tHe  satisfaction  of  the  court  that  the  title  to  any  portion 
of  an  estate,  real  or  personal,  which  has  come  into  possession  of  the  assignee,  or  whivh 
is  claimed  by  him.  is  in  dispute,  the  court  may,  upon  the  petition  of  the  assignee,  and 
after  such  notice  to  the  claimant,  his  agent,  or  attorney,  as  the  court  shall  deem  reason- 
able, order  it  to  be  sold,  under  the  direction  of  the  assignee,  who  shall  hold  the  funds 
received  in  place  of  the  estate  disposed  of ; 

And  the  proceeds  of  the  sale  shall  be  considered  the  measure  of  the  value  of  tlie  prop- 
erty in  any  suit  or  controversy  between  the  parties  in  any  courts.  * 

But  this  provision  shall  not  prevent  the  recovery  of  the  property  from  the  possession 
of  the  assignee  by  any  proper  action  commenced  at  any  time  before  the  eourt  orders 
the  sale. 

§  46.  And  he  it  further  enacted.  That  the  court  may,  on  the  application  of  the  assignee 
in  bankruptcy,  or  of  any  creditor,  or  without  any  application,  at  all  times  require  the 
bankrupt,  upon  reasonable  notice,  to  attend  and  submit  to  an  examination,  on  oath,  upon 
all  matters  relating  — 

To  the  disposal  or  condition  of  his  property; 

To  his  trade  and  dealings  with  others,  and  his  accounts  concerning  the  same; 

To  all  debts  due  to  or  claimed  from  him; 

And  to  all  other  matters  concerning  his  property  and  estate,  and  the  due  settlement 
thereof  according  to  law; 

Which  examination  shall  be  in  writing,  and  shall  be  signed  by  the  bankrupt,  and  be 
filed  with  the  other  proceedings. 

And  the  court  may,  in  like  manner,  require  the  attendance  of  any  other  person  a*  a 
witness;  and  if  such  person  shall  fail  to  attend  on  being  summoned  thereto,  the  court 
may  compel  his  attendance  by  warrant  directed  to  the  marshal,  commanding  him  to  arrest 
such  person,  and  bring  him  forthwith  before  the  court,  or  before  a  register  in  bankruptcy 
for  examination  as  such  witness. 

If  the  bankrupt  is  imprisoned,  absent,  or  disabled  from  attendance,  the  court  may 
ordef  him  to  be  produced  by  the  jailor,  or  any  officer  in  whose  custody  he  may  be;  or 
may  direct  the  examination  to  be  had,  taken,  and  certified,  at  such  time  and  place  and 
in  such  manner  as  the  court  may  deem  proper,  and  with  like  effect  as  if  such  examination 
had  been  in  court. 

The  bankrupt  shall,  at  all  times  until  his  discharge,  be  subject  to  the  order  of  the 
court,  and  shall,  at  the  expense  of  the  estate,  execute  all  proper  writings  and  instruments, 
and  do  and  perform  all  acts  required  by  the  court  touching  the  assigned  property  or 
estate,  and  to  enable  the  assignee  to  demand,  recover,  and  receive  all  the  property  and 
estate  assigned,  wherever  situated;  and  for  neglect  or  refusal  to  obey  any  order  of  the 
court,  such  bankrupt  may  be  committed  and  punished  as  for  a  contempt  of  court. 

If  the  bankrupt  is  without  the  district,  and  unable  to  return  and  personally  attend 
at  any  of  the  times,  or  do  any  of  the  acts  which  may  be  specified  or  required  pursuant 
to  this  section,  and  if  it  appears  that  such  absence  was  not  caused  by  wilful  default,  and 
if,  as  soon  as  may  be  after  the  removal  of  such  impediment,  he  offers  to  attend  and  submit 
to  the. order  of  the  court  in  all  respects,  he  shall  be  permitted  so  to  do  with  like  effect 
as  if  he  had  not  been  in  default. 

He  shall  also  be  at  liberty,  from  time  to  time,  upon  oath,  to  amend  and  correct  his 
schedule  of  creditors  and  property  so  that  the  same  shall  conform  to  the  facts. 

For  good  cause  shown,  the  wife  of  any  bankrupt  may  be  required  to  attend  before  the 
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court,  to  the  end  that  she  may  be  examined  as  a  witness ;  and  if  such  wile  do  not  attend 
at  tlie  time  and  place  6|)ecified  in  the  order,  the  bankrupt  shall  not  be  entitled  to  a 
diBcUar]2:e  unless  he  shall  prove  to  the  satisfaction  of  the  court  that  he  was  unable  to 
profuro  the  attendance  of  his  wife. 

2Co  bankrupt  shall  be  liable  to  arrest  during  the  pendency  of  the  proceedings  in  bank- 
ruptcy in  any  civil  action  unless  the  same  is  founded  on  some  debt  or^laim  from  which 
his  discharge  or  bankruptcy  would  not  release  him. 

§  27.  And  he  it  further  enacted.  That  all  creditors  whose  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  bankrupt's  property  and  estate  pro  rata,  with- 
out any  priority  or  preference  whatever,  except  that  wages  due  from  him  to  any  operative, 
or  clerk,  or  house  servant,  to  an  amount  not  exceeding  fifty  dollars,  for  labors  performed 
within  six  months  next  preceding  the  adjudication  of  bankruptcy,  shall  be  entitled  to 
priority,  and  shall  be  first  paid  in  full; 

Provided,  That  any  debt  proved  by  any  person  liable  as  bail,  surety,  guarantor,  or 
otherwise  for  the  bankrupt,  shall  not  be  paid  to  the  person  so  proving  the  same  until 
satisfactory  evidence  shall  be  produced  of  the  payment  of  such  debt  by  such  person  so 
liable,  and  the  share  to  which  such  debt  would  be  entitled  may  be  paid  into  court,  or 
otherwise  held  for  the  benefit  of  the  party  entitled  thereto,  as  the  court  may  direct. 

At  the  expiration  of  three  months  from  the  date  of  the  adjudication  of  bankruptcy 
in  any  case,  or  as  much  earlier  as  the  court  may  direct,  the  court,  upon  request  of  the 
assignee,  shall  call  a  general  meeting  of  the  creditors,  of  which  due  notice  shall  be  given ; 

And  the  assignee  shall  then  report  and  exhibit  to  the  court  and  to  the  creditors  just 
and  true  accounts  of  all  his  receipts  and  payments,  verified  by  his  oath; 

And  he  shall  also  produce  and  file  vouchers  for  all  payments  for  which  vouchers  shall 
be  required  by  any  rule  of  the  court; 

lie  shall  also  submit  the  schedule  of  the  bankrupt's  creditors  and  property  as  amended, 
duly  verified  by  the  bankrupt,  and  a  statement  of  the  whole  estate  of  the  bankrupt,  as 
then  ascertained,  of  the  property  recovered  and  of  the  property  outstanding,  specifying 
the  cause  of  its  being  outstanding,  also  what  debts  or  claims  are  yet  undetermined,  and 
stating  what  sum  remains  in  his  hands. 

At  such  meeting  the  majority  in  value  of  the  creditors  present  shall  determine  whether 
any  and  what  part  of  the  net  proceeds  of  the  estate,  after  deducting  and  retaining  a  sum 
suflicient  to  provide  for  all  undetermined  claims  which,  by  reason  of  the  distant  residence 
of  the  creditor,  or  for  other  sufficient  reason,  have  not  been  proved,  and  for  other 
expenses  and  contingencies,  shall  be  divided  among  the  creditors;  but  unless  at  least 
one-half  in  value  of  the  creditors  shall  attend  such  meeting,  either  in  person  or  by 
attorney,  it  shall  be  the  duty  of  the  assignee  so  to  determine. 

In  case  a  dividend  is  ordered  the  register  shall,  within  ten  days  after  such  meeting, 
prepare  a  list  of  creditors  entitled  to  dividend,  and  shall  calculate  and  set  opposite  to 
the  name  of  each  creditor  who  has  proved  his  claim,  the  dividend  to  which  he  is  entitled 
out  of  the  net  proceeds  of  the  estate  set  apart  for  dividend,  and  shall  forward  by  mail 
to  every  creditor  a  statement  of  the  dividend  to  which  be  is  entitled,  and  such  creditor 
shall  be  paid  by  the  assignee  in  such  manner  as  the  court  may  direct.  ^ 

%  28.  And  he  it  further  etiacted.  That  the  like  proceedings  shall  be  had  at  the  expira- 
tion of  the  next  three  months,  or  earlier  if  practicable,  and  a  third  meeting  of  creditors 
shall  then  be  called  by  the  court,  and  a  final  dividend  then  -declared,  unless  any  action 
at  law  or  suit  in  equity  be  pending,  or  unless  some  other  estate  or  effects  of  the  debtor 
afterwards  come  to  the  hands  of  the  assignee,  in  which  case  the  assignee  shall,  as  soon 
as  may  be,  convert  such  estate  or  effects  into  money,  and  within  ^two  months  after  the 
same  shall  be  so  converted  the  same  shall  be  divided  in  manner  aforesaid. 

Further  dividends  shall  be  made  in  like  manner  as  often  as  occasion  requires; 

And  after  the  third  meeting  of  creditors  no  further  meeting  shall  be  called,  unless 
ordered  bv  the  court. 

If  at  any  time  there  shall  be  in  the  hands  of  the  assignee  any  outstanding  debts  or 
other  property,  due  or  belonging  to  the  estate,  which  cannot  be  collected  and  received 
by  the  assignee  without  unreasonable  or  inconvenient  delay  or  expense,  the  assignee  may. 
under  the  direction  of  the  court,  sell  and  assign  such  debts  or  other  property  in  such 
manner  as  the  court  shall  order. 

No  dividend  already  declared  shall  be  disturbed  by  reason  of  debts  being  subsequently 
proved,  but  the  creditors  proving  such  debts  shall  be  entitled  to  a  dividend  equal  to  those 
already  received  by  the  other  creditors  before  any  further  payment  is  made  to  the  latter. 
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Preparatory  to  the  final  dividend,  the  assignee  shall  submit  his  account  to  the  court, 
4uid  file  the  same,  and  give  notice  to  the  creditors  of  such  filing,  and  shall  also  give  notice 
that  he  will  apply  for  a  settlement  of  his  account,  and  for  a  discharge  from  all  liability 
4is  assignee,  at  a  time  to  be  specified  in  such  notice,  and  at  such  time  the  court  shall 
audit  and  pass  the  accounts  of  the  assignee,  ancTsuch  assignee  shall,  if  required  by  the 
•court,  be  examined  as  to  the  truth  of  such  account,  and,  if  found  correct,  he  shall  thereby 
be  discharged  from  all  liability  as  assignee  to  any  creditor  of  the  bankrupt. 

The  court  shall  {hereupon  order  a  dividend  of  tl\e  estate  and  effects,  or  of  such  part 
thereof  as. it  sees  fit,  among  such  of  the  creditors  as  have  proved  their  claims,  in  pro- 
portion to  the  respective  amount  of  their  said  debts. 

In  addition  to  all  expenses  necessarily  incurred  by  him  in  the  execution  of  his  trust, 
in  any  case,  the  assignee  shall  be  entitled  to  an  allowance  for  his  services  in  such  case^ 
on  all  moneys  received  and  paid  out  by  him  therein,  for  any  sum  not  exceeding  one 
thousand  dollars,  five  per  centum  thereon ;  for  any  larger  sum,  not  exceeding  five  thousand 
•dollars,  two  and  a  half  per  centum  on  the  excess  over  one  thousand  dollars;  and  for  any 
iarger  sum,  one  per  centum  on  the  excess  over  five  thousand  dollars;  and  if,  at  any  time, 
there  shall  not  be  in  his  hands  a  sufficient  amount  of  money  to  defray  the  necessary 
•expenses  required  for  the  further  execution  of  his  trust,  he  shall  not  be  obliged  to  proceed 
therein  until  the  necessary  funds  are  advanced  or  satisfactorily  secured  to  him. 

If,  by  accident,  mistake,  or  other  cause,  without  fault  of  the  assignee,  either  or  both 
of  the  said  second  and  third  meetings  should  not  be  held  within  the  times  limited,  the 
4'ourt  may,  upon  motion  of  an  interested  party,  order  such  meetings,  with  like  effect 
as  to  the  validity  of  the  proceedings  as  if  the  meeting  had  been  duly  held. 

In  the  order  for  a  dividend,  under  this  section,  the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid  in  full  in  the  following  order:  — 

First,  The  fees,  costs,  and  expenses  of  suits,  and  the  several  proceedings  in  bankruptcy 
under  this  act,  and  for  the  custody  of  property,  as  herein  provided. 

Second.  All  debts  due  to  the  United  States,  and  all  taxes  and  assesmeiits  under  the 
laws  thereof. 

Third.  All  debts  due  to  the  State  in  which  the  proceedings  in  bankruptcy  are  pending, 
and  all  taxes  and  assessments  made  under  the  laws  of  such  State. 

Fourth,  Wages  due  to  any  operative,  clerk,  or  house  servant,  to  an  amount  not  exceed- 
ing fifty  dollars,  for  labor  performed  within  six  months  next  preceding  the  first  publication 
of  the  notice  of  proceedings  in  bankruptcy. 

Fifth.  All  debts  due  to  any  persons  who,  by  the  laws  of  the  United  States,  are  or  may 
be  entitled  to  a  priority  or  preference,  in  like  manner  as  if  this  act  had  not  been  passed: 
Altcays  provided,  That  nothing  contained  in  this  act  shall  interfere  with  the  assessment 
and  collection  of  taxes  by  the  autliority  of  the  United  States  or  any  State. 

OF  THE  BANKRUPT'S  DISCHARGE  AND  ITS  EFFECT. 

I  29.  And  he  it  further  enacted.  That  at  any  time  after  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy,  or  if  no  debts  have  been  proven  against  the  bank- 
rupt, or  if  no  assets  have  come  to  the  hands  of  the  assignee,  at  any  time  after  the  expira- 
tion of  sixty  days,*  and  within  one  year  from  the  adjudication  of  bankruptcy,  the  bank- 
rupt may  apply  to  the  court  for  a. discharge  from  his  debts,  and  the  court  shall  thereupon 
order  notice  to  be  given  by  mail  to  all  creditors  who  have  proved  their  debts,  and  by 
publication  at  least  once  a  week  in  such  newspapers  as  the  court  shall  designate,  due 
regard  being  had  to  the  general  circulation  of  the  same  in  the  district,  or  in  that  portion 
of  the  district  in  which  the  bankrupt  and  his  creditors  shall  reside,  to  appear  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  discharge  should  not  be  granted  to  the 
bankrupt. 

No  discharge  shall  be  granted,  or,  if  granted,  be  valid  — 

If  the  bankrupt  has  wilfully  sworn  falsely  in  his  affidavit  annexed  to  his  petition, 
schedule,  or  inventory,  or  upon  any  examination  in  the  course  of  the  proceedings  in 
bankruptcy,  in  relation  to  any  material  fact  concerning  his  estate  or  his  debts,  or  to 
any  other  material  fact;   . 

Or  if  he  has  concealed  any  part  of  his  estate  or  effects,  or  any  books  or  writings  relating 
thereto ; 


*  Amended  so  as  to  read  "and  before  the  final  disposition  of  tbe  cause."    (Act  of  Julj  26, 
1876.  ch.  234,  sec.  1.) 
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Or  if  he  has  been  guilty  of  any  fraud  or  negligence  in  the  care,  custody,  or  delivery 
to  the  assignee  of  the  property  belonging  to  him  at  the  time  of  the  presentation  of  his 
petition  and  inventory,  excepting  such  property  aa  he  is  permitted  to  retain  under  the 
provisions  of  this  act; 

Or  if  he  has  caubed,  permitted,  or  suffered  any  loss,  waste,  or  destruction  thereof; 

Or  if,  witliin  four  months  before  the  eommenoement  of  such  proceedings,  he  haii  pro- 
cured his  lands,  goods,  money,  or  chattels  to  be  attached,  sequestered,  or  seized,  on 
execution ; 

Or  if,  since  tlie  pabsage  of  this  act,  he  has  destroyed,  mutilated,  altered,  or  falsified 
any  of  his  books,  documents,  papers,  writings,  or  aecuritiee; 

Or  has  made  or  been  privy  to  the  making  of  any  fakse  or  fraudulent  entry  in  any  book 
of  account  or  other  document  with  intent  to  defraud  his  creditors; 

Or  haa  removed,  or  caused  to  be  removed,  any  part  of  his  property  from  the  district 
with   intent  to  defraud  his   creditors; 

Or  if  he  has  given  any  fraudulent  preference  contrary  to  the  provisions  of  this  act; 

Or  made  any  fraudulent  payment,  gift,  transfer,  conveyanee,  or  assignment  of  any  part 
of  his  property; 

Or  has  lost  any  part  thereof  in  gaming; 

Or  has  admitted  a  false  or  fictitious  debt  against  his  estate; 

Or  if,  having  knowledge  that  any  person  has  proved  such  false  or  fictitious  debt,  he  has 
not  disclosed  the  same  to  his  assignee  within  one  month  after  such  knowledge; 

Or  if,  being  a  merchant  or  tradesman,  he  has  not,  subsequently  to  the  passage  of  this 
act,  kept  proper  books  of  account;         • 

Or  if  he,  or  any  person  in  his  behalf,  has  procured  the  assent  of  any  creditor  to  the 
discharge,  or  inHuenced  the  action  of  any  creditor  at  any  stage  of  the  proceedings  by  any 
pecuniary  consideration  or  obligation; 

Or  if  he  has,  in  contemplation  of  becoming  bankrupt,  made  any  pledge,  payment, 
transfer,  assignment,  or  conveyance  of  any  part  of  his  property,  directiy  or  indirectly, 
absolutely  or  conditionally,  for  the  purpose  of  preferring  any  creditor  or  person  having 
a  claim  against  him,  or  who  is  or  may  be  under  liability  for  him,  or  for  the  purpose 
of  preventing  the  property  from  coming  into  the  hands  of  the  assignee,  or  of  being  dis- 
tributed under  this  act  in  satisfaction  of  his  debts; 

Or  if  he  has  been  convicted  of  any  misdemeanor  under  this  act,  or  has  been  guilty  of 
any  fraud  whatever  contrary  to  the  true  intent  of  this  act; 

And  before  any  discharge  is  granted,  the  bankrupt  shall  take  and  subscribe  an  oath  to 
the  effect  that  he  has  not  done,  suffered  or  been  privy  to  any  act,  matter,  or  thing  specified 
in  this  act  as  a  ground  for  withholding  such  discharge,  or  as  invalidating  such  discharge 
if  granted. 

$  80.  And  be  it  further  enacted^  That  no  person  who  shall  have  been  discharged  under 
this* act,  and  shall  afterwards  become  bankrupt,  on  his  own  application,  sliall  be  again 
entitled  to  a  discharge,  whose  estate  is'  insuflicient  to  pay  seventy  per  centum  of  the 
debts  proved  against  it,  unless  the  assent  in  writing  of  three-fourths  in  value  of  his 
creditors  who  have  proved  their  claims,  is  filed  at  or  before  the  time  of  application  for 
discharge. 

But  a  bankrupt,  who  shall  prove  to  the  satisfaction  of  the  court  that  he  has  paid  all 
the  debts  owing  by  him  at  the  time  of  any  previous  bankruptcy,  or  who  has  been  volun- 
tarily released  therefrom  by  his  creditors,  shall  be  entitled  to  a  discharge  in  the  same 
manner  and  with  the  same  effect  as  if  he  had  not  previously  been  bankrupt. 

$  81.  And  he  it  further  enacted.  That  any  creditor  opposing  the  discharge  of  any  bank- 
rupt may  file  a  specification  in  writing  of  the  grounds  of  his  opposition,  and  the  court 
may  in  its  discretion  order  any  question  of  fact  so  presented  to  be  tried  at  a  stated 
session  of  the  District  Court. 

I  82.  And  be  if  further  enacted.  That  if  it  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty  under  this  act,  and  that  he  is  entitled, 
under  the  provitiions  tliereof,  to  receive  a  discharge,  the  court  shall  grant  him  a  discharge 
from  all  his  debts  except  as  hereinafter  provided,  and  shall  give  him  a  certificate  thereof 
under  the  seal  of  the  court,  in  substance  as  follows: 

District  Court  of  the  United  States,  District  of  . 

Whereas ,   has  been  duly  adjudged  a  bankrupt  under  the  Act  of  Congress 

establishing  a  uniform  system  of  bankruptcy  throughout  the  United  States,  and  appears 
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to  have  conformed  to  all  the  requirements  of  Iwr  in  that  behaK,  it  ie  therefore  ordered 

by  the  court  that  said        "    be  foreTer  dfiaehatged  from  ail  debts  and  claims  wfaioh 

by  said  act  are  made  provable  against  his  estate,  and  which  existed  on  the  day 

of  ,  on  which  day  the  petition  for  adjudication  was  filed  by  or  [or  against]  him 

excepting  such  debts,  if  any,  as  are  by  said  act  excepted  from  the  operation  of  a  discharge 
in  bankruptcy. 

Given  under  my  hand  and  the  seal  of  the  court  at ,  in  the  said  district,  this 

day  of  ,  A.  D.  .  • 

[Seal.]  ,  Judge. 

§  33.  And  be  it  further  enacted.  That  no  debt  created  by  the  fraud  or  embetalement 
of  the  bankrupt  or  by  his  defalcation  as  a  public  ofiieer,  or  while  acting  in  any  fiduciavy 
character,  shall  be  discharged  under  this  act;  but  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  account  of  said  debt; 

And  no  discharge  granted  under  this  act  shall  release,  dischai^e,  or  affect  any  person 
liable  for  the  same  debt  for  or  with  the  bankrupt,  either  as  partner,  joint-contractor, 
indorser,  surety,  or  otherwise. 

And  in  all  proceedings  in  bankruptcy  commenced  affcer  one  year  from  the  time  this  act 
shall  go  into  operation,  no  discharge  shall  be  granted  to  a  debtor  whose  assets  do  not 
pay  fifty  per  centum  of  the  claims  against  his  estate,  ("upon  which  he  is  liable  as  the 
principal  debtor."  So  amended,  Act  of  July  27,  1868,  ch.  258,  sec.  1),  unless  the  assent 
in  writing  of  a  majority  in  number  and  value  of  his  creditors  who  have  proved  their 
claims,  is  filed  in  the  case  at  or  before  the  time  of  application  for  discharge. 

(R.  8.,  sec.  5112  a  (22  June,  1874,  ch.  390,  sec.  9,  18  Stat.  180.)  —  That  in  cases  of 
compulsory  or  involuntary  bankruptcy,  the  provisions  of  said  act,  and  any  amendment 
thereof,  or  of  any  supplement  thereto,  requiring  the  payment  of  any  pix>portion  of  the 
debts  of  the  bankrupt,  or  the  assent  of  any  portion  of  his  creditors,  as  a  condition  of  his 
discharge  from  his  debts,  shall  not  apply;  but  he  may,  if  otherwise  entitled  thereto,  be 
discharged  by  the  court  in  the  same  manner  and  with  the  same  effect  as  if  he  had  paid 
such  per  centum  of  his  debts,  or  as  if  tlie  required  proportion  of  his  creditors  had 
assented  thereto.  And  in  cases  of  voluntary  bankruptcy,  no  discharge  shall  be  granted 
to  a  debtor  whose  assets  shall  not  be  equal  to  thirty  per  centum  of  the  claims  proved 
against  his  estate,  upon  which  he  shall  be  liable  as  principal  debtor  without  the  assent 
of  at  least  one- fourth  of  his  creditors  in  number,  and  one-third  in  value.  And  the  pro- 
vision in  section  five  thousand  one  hundred  and  twelve  (thirty-three  of  said  act  of 
March  second,  eighteen  hundred  and  sixty-seven)  requiring  fifty  per  centum  of  such 
assets  is  hereby  repealed.)  ' 

§  84.  And  b*i  it  further  enacted.  That  a  discharge  duly  granted  under  this  act  shall, 
with  the  exceptions  aforesaid,  release  the  bankrupt  from  all  debts,  claims,  liabilities,  and 
demands  which  were  or  might  have  been  proved  against  his  estate  in  bankruptcy,  and 
may  be  pleaded,  by  a  simple  averment  that  on  the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  the  same  forth  in  hcec  verba,  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims,  liabilities,  or  demands,  and  the  certificate  shall 
be  conclusive  evidence  in  favor  of  such  bankrupt  of  the  fact  and  the  regularity  of  such 
discharge ; 

Always  provided,  That  any  creditor  or  creditors  of  said  bankrupt,  whose  debt  was 
proved  or  provable  against  the  estate  in  bankruptcy,  who  shall  see  fit  to  contest  the 
validity  of  said  discharge  on  the  ground  that  it  was  fraudulently  obtained,  may,  at  any 
time  within  two  years  after  the  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same. 

Said  application  shall  be  in  writing;  shall  specify  which,  in  particular,  o|-  the  several 
acts  mentioned  in  section  twenty-nine  it  is  intended  to  give  evidence  of  against  the  bank- 
rupt, setting  forth  the  grounds  of  avoidance,  and  no  evidence  shall  be  admitted  as  to  any 
other  of  the  said  acts;  but  said  application  shall  be  subject  to  amendment  at  the  dis- 
cretion of  the  court. 

The  court  shall  cause  reasonable  notice  of  said  application  to  be  given  to  said  bankrupt^ 
and  order  him  to  appear  and  answer  the  same,  within  such  time  as  to  the  court  shall 
seem  fit  and  proper. 

If,  upon  the  hearing  of  said  parties,  the  court  shall  find  that  the  fraudulent  acts,  or 
any  of  them,  set  forth  as  aforesaid  by  said  creditor  or  creditors  against  the  bankrupt, 
are  proved,  and  that  said  creditor  or  creditors  had  no  knowledge  of  tbe  .same  until  after 
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the  granting  of  said  discharge,  judt^ment  shall  be  given  in  favor  of  said  creditor  or 
creditors,  and  the  discharge  of  said  bankrupt  shall  be  set  aside  and  annulled.  But  if 
said  court  shall  find  that  said  fraudulent  acts,  and  all  of  them,  set  forth  as  aforesaid, 
are  not  proved,  or  that  they  were  known  to  said  creditor  or  creditors  before  the  granting- 
of  said  discharge,  then  judgment  shall  be  rendered  in  favor  of  the  bankrupt,  and  the 
validity  of  his  discharge  shall  not  be  affected  by  said  proceedings. 

PREFERENCES  AND  FRAUDULElfX  CONVEYANCES  DECLARED  VOID. 

§  86.  And  he  it  further  enacted,  That  if  any  person,  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  four  months  before  the  filing  of  the  petition  by  or  against  him» 
with  a  view  to  give  a  preference  to  any  creditor  or  person  having  a  claim  against  him^ 
or  who  is  under  any  liability  for  him,  procures  any  part  of  his  property  to  be  attached, 
sequestered,  or  seized  on  execution,  or  makes  any  payment,  pledge,  assignment,  transfer* 
or  conveyance  of  any  part  of  his  property,  either  directly  or  indirectly,  absolutely  or  con- 
ditionally—  the  person  receiving  such  payment,  pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  attachment,  having  reasonable  cause  to  believe 
such  person  is  insolvent*  (and  that  such  attachment,  payment,  pledge,  assignment,  or 
conveyance,  is  made  in  fraud  of  tlie  provisions  of  this  act  —  the  same  shall  be  void,  and 
the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person  so  receiving  it» 
or  so  to  be  benefited ) . 

And  if  any  person  being  insolvent,  or  in  contemplation  of  insolvency  or  bankruptcy* 
within  six  months  before  the  filing  of  the  petition  by  or  against  him,  makes  any  pa3rment,. 
sale,  assignment,  transfer,  conveyance,  or  other  disposition  of  any  part  of  his  property 
to  any  person  who  then  has  reasonable  cause  to  believe  him  to  be  insolvent,  or  to  be 
acting  in  contemplation  of  insolvency,  and  f  that  such  payment,  sale,  assignment,  transfer, 
or  other  conveyance  is  made  with  a  view  to  prevent  his  property  from  coming  to  hia 
assignee  in  bankruptcy,  or  to  prevent  the  same  from  being  distributed  under  this  act» 
or  to  defeat  the  object  of,  or  in  any  way  impair,  hinder,  impede,  or  delay  the  operation 
and  effect  of,  or  to  evade  any  of  the  provisions  of  this  act,  the  sale,  assignment,  transfer, 
or  conveyance  Hhall  be  void,  and  the  assignee  may  recover  the  property,  or  the  value 
thereof,  as  assets  of  the  bankrupt.  And  if  such  sale,  assignment,  transfer,  or  conveyance 
is  not  made  in  the  usual  and  ordinary  course  of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud. 

Any  contract,  covenant,  or  security  made  or  given  by  the  bankrupt  or  other  person 
with,  or  in  trust  for,  any  creditor,  for  securing  the  payment  of  any  money  as  a  considera- 
tion for,  or  ^ith  intent  to  induce  the  creditor  to  forbear  opposing  the  application  for 
discharge  of  the  bankrupt,  shall  be  void; 

And  if  any  creditor  shall  obtain  any  sum  of  money  or  other  goods,  chattels,  or  security 
from  any  person  as  an  inducement  for  forbearing  to  oppose,  or  consenting  to  such  applica- 
tion for  discharge,  every  creditor  so  offending  shall  forfeit  all  right  to  any  share  or 
dividend  in  the  estate  of  the  bankrupt,  and  shall  also  forfeit  double  the  value  or  amount 
of  such  money,  goods,  chattels,  or  security  so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate. 

(R.  S.,  sec.  5130  a  (22  June,  1874,  ch.  390,  sec.  10,  18  Stat  180). —  That  in  cases  of 
involuntary  or  compulsoxy  bankruptcy,  the  period  of  four  months  mentioned  in  section 
five  thousand  one  hundred  and  twenty-eight  (thirty-five)  of  the  act  to  which  this  is  an 
amendment,  is  hereby  changed  to  two  months,  but  this  provision  shall  not  take  effect 
until  two  months  after  the  passage  of  this  act,  and  in  the  cases  aforesaid,  the  period 
of  six  months  mentioned  in  said  section  five  thousand  one  hundred  and  twenty-nine 
(thirty-five)  is  hereby  changed  to  thi^  months,  but  this  provision  shall  not  take  effect 
until  thre^months  after  the  passage  of  this  act.) 


*  Amended  so  as  to  read :  *'  Knowing  that  such  attachment,  sequestration,  seixure,  pajment, 
pledge,  assignment,  or  conveyance  is  made  in  fraud  of  the  provisions  of  this  Title,  the  same  shall 
be  void,  and  the  assignee  may  recover  the  property,  or  the  value  of  it,  from  the  person  bo 
receiving  it,  or  so  to  be  benefited.  And  nothing  fu  said  section  five  thousand  one  hundred  and 
twenty-eight  (thirty-five)  shall  be  construed  to  invalidate  any  loan  of  actual  value,  or  the 
security  therefor,  made  In  good  faith,  upon  a  security  taken  In  good  faith  on  the  occasion  of  the 
making  of  such  loan."—  Act  of  June  22,  1874.     R.  8.  f  5128. 

t  (The  word  *'  knowing  "  inserted  by  act  of  June  22,  1874.  ch.  390,  sec  11.) 
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BANKRUPTCY  OF  PARTNERSHIPS  AND  OF  CORPORATIONS. 

I  86.  And  he  it  further  enacted.  That  where  two  or  more  persons  who  are  partners 
in  trade  shall  be  adjudged  bankrupt,  either  on -the  petition  of  such  partners,  or  any  one 
of  tnem,  or  on  the  petition  of  any  creditor  of  the  partners,  a  warrant  sliall  issue  in  the 
manner  provided  by  this  act,  upon  which  all  the  joint  stock  and  property  of  the  copartner- 
ship,  and  also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting 
fruch  parts  thereof  as  are  hereinbefore  excepted; 

And  all  the  creditors  of  the  Company,  and  the  separate  creditors  of  each  partner,  shall 
be  allo'w^d  to  prove  their  respective  debts; 

And  the  assignee  shall  be  chosen  by  the  creditors  of  the  company,  and  shall  also  keep 
separate  accounts  of  the  joint  stock  or  property  of  the  copartnership,  and  of  the  separate 
estate  of  each  member  thereof; 

And  after  deducting  out  of  the  whole  amount  received  by  such  assignee  the  whole  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated 
to  pay  the  creditors  of  the  copartnership,  and  the  net  proceeds  of  the  separate  estate  of 
each  partner  shall  be  appropriated  to  pay  his  separate  creditors; 

And  if  there  shall  be  any  balance  of  the  separate  estate  of  any  partner,  after  the 
payment  of  his  separate  debts,  such  balance  shall  be  added  to  the  joint  stock  for  th& 
payment  of  the  joint  creditors; 

And  if  there  shall  be  any  balance  of  the  joint  stock  after  payment  of  the  joint  debts,, 
such  balance  shall  be  divided  and  approprjitted  to  and  among  the  separate  estates  of  the 
several  partners,  according  to  their  respective  right  and  interest  therein,  and  as  it  would 
have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy; 

And  the  sum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  applied 
to  the  payment  of  his  separate  debts; 

And  the  certificate  of  discbarge  shall  be  granted  or  refused  to  each  partner  as  the 
same  would  or  ought  to  be  if  the  proceedings  had  been  against  him  alone  under  this  act ; 

And  in  all  other  respects  the  proceedings  against  partners  shall  be  conducted  in  the 
like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one  person  alone. 

If  such  copartners  reside  in  different  districts,  that  court  in  which  the  petition  is  first 
filed  shall  retain  exelusive  jurisdiction  over  the  case. 

{  87.  And  he  it  further  enacted.  That  the  provisions  of  this  act  shall  apply  to  all 
moneyed,  business,  or  commercial  corporations  and  joint-stock  companies,  and  that  upon 
the  petition  of  any  officer  of  any  such  corporation  or  company  duly  authorized  by  a  vote 
of  a  majority  of  the  corporators  present,  at  any  legal  meeting  called  for  the  purpose, 
or  upon  the  petition  of  any  creditor  or  creditors  of  such  corporation  or  company,  made 
and  presented  in  the  manner  hereinafter  provided  in  respect  to  debtors,  the  like  proceed- 
ings shall  be  had  and  taken  as  are  hereinafter  provided  in  the  case  of  debtors; 

And  all  the  provisions  of  this  Act  which  apply  to  the  debtor,  or  set  forth  his  duties 
in  regard  to  furnishing  schedules  and  inventories,  executing  papers,  submitting  to  exam- 
inations, disclosing,  making  over,  secreting,  concealing,  conveying,  assigning,  or  paying 
away  his  money  or  property,  shall  in  like  manner,  and  with  like  force,  effect,  and  penalties, 
apply  to  each  and  every  officer  of  such  corporation  or  company  in  relation  to  the  same 
matters  concerning  the  corporation  or  company,  and  the  money  and  prop^ty  thereof. 

All  payments,  conveyances,  and  assignments  declared  fraudulent  and  void  by  this  Act, 
when  made  by  a  debtor,  shall  in  like  manner,  and  to  the  like  extent,  and  with  like  reme- 
dies, be  fraudulent  and  void  when  made  by  a  corporation  or  company.  No  allowance  or 
discharge  shall  be  granted  to  any  corporation  or  jointrstock  company,  or  to  any  person, 
or  officer,  or  member  thereof; 

Provided,  That  whenever  any  corporation  by  proceedings  under  this  Act  shall  be  de- 
clared bankrupt,  all  its  property  and  assets  shall  be  distributed  to  the  creditors  of  such 
corporation  in  the  manner  provided  in  this  Act  in  respect  to  natural  persons. 

OF  DATES  AND  DEPOSITIONS. 

§'88.  And  he  it  further  en€tcted.  That  the  filing  of  a  petition  for  adjudication  in  bank> 
ruptcy,  either  by  a  debtor  in  his  own  behalf,  or  by  any  creditor  against  a  debtor,  upon 
which  an  order  may  be  issued  by  the  court,  or  by  a  register,  in  the  manner  provided  in 
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section  four,  shall  be  deemed  and  taken  to  be  the  commencement  of  proceedings  in  bank- 
ruptcy under  this  act; 

The  proceedings  in  all  cases  of  bankruptcy  shall  be  deemed  matters  of  record,  but  the 
same  shall  Hot  be  required  to  be  recorded  at  large,  but  shall  be  carefully  &led,  kept,  and 
numbered  in  the  office  .of  the  clerk  of  the  court,  -and  a  docket  only,  or  short  memorandum 
thereof,  kepi  in  books  to  be  proTided  for  that  purpose,  which  shall  be  open  to  public 
inspection. 

Copies  of  such  records,  duly  certified  under  the  seal  of  the  court,  shall  in  all  cases  be 
prima  facie  evidence  of  the  .facts  therein  stated. 

Evidence  of  examination  in  any  of  the  proceedings  under  this  Act  may  .be  taken 
before  the  court,  or  a  register  in  bankruptcy,  viva  voce  or  in  writing,  before  a  commis- 
sioner of  the  Circuit  Court,  or  by  affidavit,  or  on  commission,  and  the  court  may  direct 
a  reference  to  a  register  in  bankruptcy*,  or  other  suitable  person,  to  take  and  certify  such 
examination,  and  may  comi)el  the  attendance  of  witnesses,  the  production  of  books  and 
papers,  and  the  giving  of  testimony,  in  the  same  manner  as  in  suits  in  equity  in  the 
Circuit  Court. 

INVOLUNTARY  BANKRUPTCY. 

$30.  And  he  it  further  enacted^  That  any  person  residing  and  ow^ing  debts  as  aforesaid, 
who,  after  the  passage  of  this  Act, 

Shall  depart  from  the  State,  district,  or  territory  of  which  he  is  an  inhabitant,  with 
intent  to  defraud  his  creditors ; 

Or,  being  absent,  shall,  with  such  intent,  remain  ahsent; 

Or  shall  conceal  himself  to  avoid  the  service  of  legal  process  in  any  action  for  tK 
recovery  of  a  debt  or  demand  provable  under  this  Act; 

Or  shall  conceal  or  remove  any  of  his  property  to  avoid'  its  being  attached,  taken,  ^ 
sequestered  on  legal  process. 

Or  shall  make  any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his  estate,  property 
rights,  or  credits,  either  within  the  L'nited  States  or  elsewhere,  with  intent  to  delay 
defraud,  or  hinder  his  creditors; 

Or  who  has  been  arrested  and  held  in  custody  under  or  by  virtue  of  mesne  process  o> 
execution  issued  out  of  any  court  of  any  State,  district  or  Territory  within  which  suci. 
debtor  resides  or  has  property,  founded  upon  a  demand  in  its  nature  provable  against  a 
bankrupt's  estate  under  this  Act,  and  for  a  sum  exceeding  one  hundred  dollars,  and  such 
process  is  remaining  in  force  and  not  discharged  by  payment,  or  in  any  other  manner 
provided  by  the  law  of  such  State,  district,  or  Territory  applicable  thereto,  for  Ji  period 
of  seven  days; 

Or  has  been  actually  imprisoned  for  more  than*  (seven)  days  in  a  civil  action,  founded 
on  contract,  for  the  sum  of  one  hundred  dollars  or  upwards. 

Or  who,  being  bankrupt  or  insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency 
sl-ui:  make  any  payment,  gift,  grants  sale,  conveyance,!  (or  transfer  of  money,  cr  other 
property,  estate,  rights,  or  credits,  or  give  any  warrant  to  confess  judgment,  or  procure 
or  suffer  his  property  to  be  taken  on  legal  process),  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  or  to  any  person  or  persons  who  are  or  may  be  liable  for 
him  as  indorsers,  bail,  sureties,  or  otherwise,  or  with  the  intent,  by  such  disposition  of 
his  property,  to  defeat  or  delay  the  operation  of  this  Act; 

X  (Or  who,  being  a  banker,  mercliant,  or  trader,  has  stopped  or  suspended  and  not 
resumed  paymeflt  of  his  commercial  paper,  within  a  period  of  fourteen  days)  ; 

Sliall  be  deemed  to  have  committed  an  act  of  bankruptcy,  and,  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a  bankrupt,  on  the  petition  of  one  or  more  of 
his  cretlitors,*   (the  aggregate  of  whose  debts  provable  under  this  Act  amount  to  at  least 


♦(Amended  to  "  twenty."     R.  S.,  SfC  5021 ;  Act  of  June  22,  1874.) 

t  Amended  so  as  to  read,  '*  Or  transfer  of  money  or  other  property,  estate  rights,  or  credits,  or 
confess  judgment,  or  give  any  warrant  to  confess  judgment,  or  procure  his  property  to  be  taken 
on  legal  process." 

t  Words  in  parentheses  amended  so  as  to  read,  "  or  who,  being  a  bank,  banker,  broker,  merchant, 
trader,  (j)  manufacturer,  or  miner,  has  fraudulently  stopped  payment,  or  wh6,  being  a  bank, 
banker,  broker,  merchant,  trader,  manufacturer,  or  miner,  has  stopped,  or  suspended  and  not 
resumed  payment,  within  a  period  of  forty  days  of  his  commercial  paper,  (made  or  passed  in  the 
course  of  his  business  as  such),  or  who,  being  a  bank  or  banker,  shall  fall  for  forty  days,  to  pay 
any  depositor  upon  demand  of  payment  lawfully  made.     R.  S.,  sec.  5021,    Act  of  June  22,  1874.) 

^  Words  In  parentheses  amended  so  as  to  read  "  who  shall  constitute  one-fourth  thereof,  at 
iMkst.  in  number,  and  the  aggregate  of  whose  debts  (1)  provable  under  this  act  amounts  to  at 
le^st  one-third  of  the  debts  so  provable.     R.  S.  sec.  5021,  Act  of  June  22,  1874. 
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two  hundred  and  fifty  dollars,  provided  such  petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  committed.) 

*  And  if  such  person  shall  be  adjudged  a  bankrupt,  the  assignee  may  recover  back  the 
money  or  other  property  so  paid,  conveyed,  sold,  assigned,  or  transferred  -contrary  to  ^his 
Act:  Provided,  the  person  receiving  such  payment  or  conveyance  had  reasonable  cause 
to  believe  that  a  fraud  on  this  Act  was  intended,  or  that  the  debtor  was  insolvent; 

And  such  creditor  shall  not  be  allowed  to  prove  his  debt  in  bankruptcy. 

I  40.  And  be  it  further  enacted ,  That  upon  the  filing  of  the  petition  authorized  by  the 
next  preceding  section,  if  it  shall  appear  that  sufficient  grounds  exist  therefor,  the  court 
shall  direct  the  entry  of  an  order  requiring  the  debtor  to  appear  and  show  cause,  at  a  court 
of  bankruptcy  to  be  holden  at  a  time  to  be  specified  in  the  order,  not  less  than  five  days 
from  the  service  thereof,  why  the  prayer  of  the  petition  should  not  be  granted; 

And  may  also,  by  its  injunction,  restrain  the  debtor,  and  any  other  person,  in  the 
meantime,  from  making  any  transfer  or  disposition  of  any  of  the  debtor's  property  not 
excepted  by  this  Act  from  the  operation  thereof,  and  from  any  interference  therewith; 

And  if  it  shall  appear  that  there  is  probable  cause  for  believing  that  the  debtor  is  about 
to  leave  the  district,  pr  to  remove  or  conceal  his  goods  and  chattels  or  his  evidence  of 
property,  or  make  any  fraudulent  conveyanoe^  or  disposition  tliereof ,  the  court  may  issue 
a  warrant  to  the  marshal  of  the  district,  commanding  him  to  arrest  the  alleged  bankrupt 
and  him  safely  keep,  unless  he  shall  give  bail  to  the  satisfaction  of  the  court  for  his 
appearance  from  time  to  time,  as  required  by  the  court,  until  the  decision  of  the  court 
upon  the  petition  or  the  further  order  of  the  court,  and  forthwith  to  take  possession 
provisionally  of  all  the  property  and  effects  of  the  debtor,  and  safely  keep  the  same  until 
the  further  order  of  the  court. 


*  In  the  Revised  Statutes,  section  5021,  the  following  was  Inserted  before  and  instead  of  this 
paragraph :  Provided,  also.  That  no  voluntary  assignment  by  a  debtor  or  debtors  of  all  his  or 
their  property,  heretofore  or  hereafter  made  in  good  faith  for  the  benefit  of  all  his  or  their 
creditors,  ratably  and  without  creating  any  preference,  and  valid,  according  to  the  law  of  the 
State  where  made,  shall  of  itself,  in  the  event  of  his  or  their  being  subsequently  adjudicated 
twnktvpts  in  a  proceeding  of  involuntary  bankruptcy,  be  a  bar  to  the  discharge  of  such  debtor 
or  debtors.  And  the  provisions  of  this  section  shall  apply  to  all  cases  of  compulsory  or  involun- 
tary bankruptcy  commenced  since  the  first  day  of  December,  eighteen  hundred  and  seventy-three, 
as  well  as  to  those  commenced  hereafter.  And  in  all  cases  commenced  siqce  the  first  day  of 
December,  eighteen  hundred  and  seventy-three,  and  prior  to  the  passage  of  this  Act,  as  well 
as  those  commenced  hereafter,  the  court  shall,  if  such  allegation  as  to  the  number  or  amount  of 
petitioning  creditors  be  denied  by  the  debtor  by  a  statement  In  writing  to  that  effect,  require 
him  to  file  In  court  forthwith  a  full  list  of  his  creditors,  with  their  places  of  residence  and  the 
Sums  due  them  respectively,  and  shall  ascertain,  upon  reasonable  notice  to  the  creditors,  whether 
one-fourth  in  number  and  one-third  In  amount  thereof,  as  aforesaid,  have  petitioned  that  the 
debtor  be  adjudged  a  bankrupt.  But  if  such  debtor  shall,  on  the  filing  of  the  petition,  admit 
In  writing  that  the  requisite  number  and  amount  of  creditors  have  petitioned,  the  court  (if  satis- 
fled  that  the  admission  was  made  in  good  faith),  shall  so  adjudge,  which  Judgment  shall  be 
final,  and  the  matter  proceed  without  further  stepa  on  that  subject.  And  if  it  shall  appear  that 
such  number  and  amount  have  not  so  petitioned,  the  court  shall  grant  reasonable  time,  not 
exceeding  in  cases  heretofore  commenced,  twenty  days,  and  In  cases  hereafter  commenced  ten 
days,  within  which  other  creditors  may  Join  in  such  petition.  And  if,  at  the  expiration  of  such 
time  so  limited,  the  number  and  amount  shall  comply  with  the  requirements  of  this  section,  the 
matter  of  bankruptcy  may  proceed  ;  but  If,  at  the  expiration  of  such  limited  time,  such  number 
and  amount  shall  not  answer  the  requirements  of  this  section,  the  proceedings  shall  be  dismissed, 
and  In  cases  hereafter  commenced,  with  costs.  And  if  such  person  shall'  be  adjudged  a  bankrupt, 
the  assignee  may  recover  back  the  money  (m)  or  property  so  paid,  conveyed,  sold,  assigned,  or 
transferred  contrary  to  this  act :  Provided,  That  the  person  receiving  such  payment  or  convey- 
ance had  reasonable  cause  to  believe  that  the  debtor  was  insolvent,  and  knew  that  a  fraud  on 
this  act  was  intended ;  and  such  person,  if  a  creditor,  shall  not.  In  cases  of  actual  fraud  on  his 
part,  be  allowed  to  prove  for  more  than  a  moiety  of  his  debt ;  and  this  limitation  on  the  proof 
of  debts  shall  apply  to  cases  of  voluntary  as  well  as  Involuntary  bankruptcy.  And  the  petition 
of  creditors  under  this  section  may  be  sufficiently  verified  by  the  oaths  of  the  first  five  signers 
thereof,  if  so  many  there  be.  And  if  any  of  said  first  five  signers  shall  not  reside  In  the  district 
in  which  such  petition  is  to  be  filed,  the  same  may  be  signed  and  verified  by  the  oath  or  oaths 
of  the  attorney  or  attorneys,  agent  or  agents,  of  such  signers.  And  In  computing  the  number  of 
creditors,  as  aforesaid,  who  shall  Join  in  such  petition,  creditors  whose  respective  debts  do  not 
exceed  two  hundred  and  fifty  dollars  shall  not  be  reckoned.  But  if  there  be  no  creditors  whose 
debts  exceed  said  sum  of  two  hundred  and  fifty  dollars,  or  if  the  requisite  number  of  creditors 
holding  debts  exceeding  two  hundred  and  fifty  dollars  fail  to  sign  the  petition,  the  creditors 
having  debts  of  a  less  amount  shall  be  reckoned  for  the  purpose  aforesaid.  So  amended  by  act 
of  July  26,  1876,  ch.  234,  sec.  1,  10  Stat.  102. 
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A  copy  of  the  petition  and  of  such  order  to  filiow  cause  shall  he  served  on  such  debtor 
by  delivering  the  same  to  him  -personally,  or  leaving  the  same  at  his  last  or  usual  place 
of  abode; 

Or,  if  such  debtor  eannot  he  found,  or  his  place  of  residence  ascertained,  senrloe  shall 
be  made  by  publication,  in  such  manner  as  the  judge  may  direct. 

No  further  proceedings,  unless  the  debtor  appear  and  consent  thereto,  shall  be  had 
until  proof  shall  have  bc«n  given,  to  the  satisfaction  of  the  cotirt,  of  such  servicie  or 
publication ; 

*  And  if  such  proof  be  not  given  on  the  return  day  of  such  order,  the  proceedings  shall 
be  adjourned  and  an  order  made  that  the  notice  be  forthwith  so  served  or  published. 

§  41.  And  he  it  further  enacted.  That  on  such  return  day,  or  adjourned  day,  if  the 
notice  has  been  duly  served  or  published,  or  shall  be  waived  by  the  appearance  and  con- 
sent of  the  debtor,  the  court  shall  proceed  summarily  to  hear  the  allegations  of  the 
petitioner  and  debtor,  and  may  adjourn  the  proceedings  from  time  to  time,  on  good  cause 
shown,  and  shall,  if  the  debtor  on  the  same  day  so  demand  in  writing,  order  a  trial  by 
jury  at  the  first  term  of  the  court  at  which  a  jury  shall  be  in  attendance,  to  ascertain  the 
fact  of  such  alleged  bankruptcy; 

t  (Or,  at  the  election  of  the  debtor,  the  court  may,  in  its  discretion,  award  a  ventre 
facias  to  the  marshal  of  the  district  returnable  within  ten  days  before  him,  for  the  trial 
of  the  facts  set  forth  in  the  petition,  at  which  time  the  trial  shall  be  had,  unless  ad- 
journed for  cause.) 

And  if,  upon  such  hearing  or  trial,  the  debtor  proves  to  the  satisfaction  of  the  court  or 
of  the  jury,  as  the  case  may  be,  that  the  facts  set  forth  in  the  petition  are  not  true,  or 
that  the  debtor  has  paid  and  satisfied  all  liens  upon  his  property,  in  case  the  existence  of 
such  liens  were  the  sole  ground  of  the'  proceeding,  the  proceedings  shall  be  dismissed  and 
the  respondent  shall  recover  his  costs. 

I  42.  And  he  it  further  enacted.  That  if  the  facts  set  forth  in  the  petition  are  found 
to  be  true,  or  if  default  be  made  by  the  debtor  to  appear  pursuant  to  tho  order,  vt^n  due 
proof  of  service  thereof  being  made,  the  court  shall  adjudge  the  debtor  to  be  a  bankrupt, 
and,  as  such,  subject  to  the  provisions  of  this  act,  and  shall  forthwith  issue  a  warrant  to 
take  possession  of  the  estate  of  the  debtor. 

The  warrant  shall  be  directed,  and  the  property  of  the  debtor  shall  be  taken  thereon, 
and  shall  be  assigned  and  distributed  in  the  same  manner  and  with  similar  proceedings 
to  those  hereinbefore  (See  amendment,  Act  June  22,  1874),  providing  for  the  taking 
possession,  assignment,  and  distribution  of  the  property  of  the  debtor  upon  his  own 
petition. 

The  order  of  adjudication  of  bankruptcy  sliall  require  the  bankrupt  forthwith,  or 
.  within  such  number  of  days,  not  exceeding  five  after  the  date  of  the  order,  or  notice 
thereof,  as  shall  by  the  order  be  prescribed,  to  make  and  deliver,  or  transmit  by  mail,  post- 
paid, to  tlie  messenger,  a  schedule^  of  the  creditors  and  an  inventory  of  his  estate  in  the 
form,  and  verified  in  t)ie  manner  required  of  a  petitioning  debtor  by  section  thirteen. 

If  the  debtor  has  failed  to  appear  in  person,  or  by  attorney,  a  certified  copy  of  the 
adjudication  shall  be  forthwith  served  on  him  by  delivery  or  publication  in  the  manner 
hereinbefore  provided  for  the  service  of  the  order  to  show  cause; 

And  if  the  bankrupt  is  absent  or  cannot  be  found,  such  schedule  and  inventory  shall  be 
.prepared  by  the  messenger  and  the  assignee  from  the  best  information  they  can  obtain. 

If  the  petitioning  creditor  shall  not  appear  and  procecid  on  the  return  day,  or  ad- 
journed day,  the  court  may,  upon  the  petition  of  any  other  creditor  to  the  required 
amount,  proceed  to  adjudicate  on  such  petition,  without  requiring  a  new  service  or  pub- 
lication of  notice  to  the  debtor. 


•  Amended  by  act  of  22  June,  1874,  ch.  300,  sec.  13,  18  Stat.  182,  to  read:* 

"  And  If,  on  return  day  of  the  order  to  show  cause  as  afo'resaid  the  court  shall  be  satlstled 
that  the  requirement  of  section  fivo  thousand  and  twenty-one  (thirty-nine)  of  said  act,  as  to  the 
number  and  amount  of  petitioning  creditors,  has  been  complied  with,  or  If  within  the  time  pro- 
vided for  in  section  five  thousand  and  twenty-one  (thirty-nine)  of  this  act,  creditors  sufficient 
in  number  and  amount  shall  sign  such  petition  go  as  to  make  a  total  of  one-fourth  in  number 
of  the  creditors,  and  one-third  in  the  amount  of  the  provable  debts  against  the  bankrupt,  as 
provided  In  said  section,  the  court  shall  so  adjudge,  which  Judgment  shall  be  final ;  otherwise  It 
shall  dismiss  the  proceedings,  and,  in  cases  hereafter  commenced,  \.ith  costs," 

t  So  amended  by  act  of  22  June.  1874,  ch.  390,  sec.  14,  18  Stat.  182. 

i  Words  "  and  valuation "  added.  Act  of  June  22,   1874. 
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I  4S.  And  h0  ii  fitrther  enacted^  That  if,  at  the  Hr^  meeting  of  creditors,  or  at  any 
meeting  of  creditors  to  be  specially  called  |or  that  purpose,  and  of  which  previous  notice 
shall -have  been  given  for  such  length  of  time  and  in  such  manner  as  the  court  may  direct » 
three-fourths  in  value  of  the  creditors  whose  claims  have  been  proved  shiill  determine  and 
resolve  that  it  is  for  tlie  interest  of  the  general  body  of  the  creditors  that  the  estate  of  the 
bankrvpt  should  be  wound  up  and  settled,  and  distribution  made  -among  the  creditors  by 
trustees,  under  the  inspection  and  direction  of  a  comm^tttee  of  the  creditors,  it  shall  be 
.lawful  for  the  creditors  to  certify  and  report  such  resolution  to  the  court,  and  to  nomi- 
nate one'or  more  trustees  to  take,  and  hold,  and  distribute  the  estate,  under  the  direction 
of  such  committee. 

If  it  shall  appear  to  the  court,  after  hearing  the  bankrupt  and  such  creditors  as  may 
desire  to  be  heard,  that  the  resolution  was  duly  passed  and  that  the  interests  of  the 
creditors  will  be  promoted  thereby,  it  shall  confirm  the  same; 

And  upon  the  execution  and  filing,  by  or  on  behalf  of  three-fourths  in  value  of  all  the . 
creditors  whose  claims  have,  been  proved,  of  a  consent  that  the  estate  of  the  bankrupt  be 
wound  up  and  settled  by  said  trustees,  according  to  the  terms  of  such  resolution,  the 
bankrupt,  or  his  assignee  in  bankruptcy,  if  appointed,  as  the  case  may  be,  shall,  under 
the  direction  of  the  court,  and  under  oath,  convey,  transfer,  and  deliver  all  the  property 
and  estate  of  the  bankrupt  to  the  said  trustee  or  trustees,  who  ^hall,  upon  such  con- 
veyance and  transfer,  have  and  hold  the  same  in  the  same  manner,  and  with  the  same 
powers  and  rights,  in  all  respects,  as  the  bankrupt  would  have  had  or  held  the  same  if 
no  proceedings  in  bankruptcy  had  been  taken,  or  as  the  assignee  in  bankruptcy  would 
have  done  had  such  resolution  not  been  passed ; 

And  such  consent  and  the  proceedings  thereunder  shall  be  as  binding  in  all  respects  on 
any  creditor,  whose  debt  is  provable,  who  has  not  signed  the  same,  as  if  he  had  signed  it> 
and  on  any  creditor  whose  debt,  if  provable, .is  not  proved,  as  if  he  had  proved,  it; 

And  the  court,  by  order,  shall  direct  all  acts  and  things  needful  to  be  done  to  carry 
into  effect  such  resolution  of  the  creditors;  and  the  said  trustees  shall  proceed  to  wind 
up  and  settle  the  estate  under  the  direction  and  inspection  of  such  committee  of  the 
creditors,  for  the  equal  benefit  of  all  such  creditors; 

And  the  winding  up  and  settlement  of  any  estate  under  the  provisions  of  this  section 
shall  be  deemed  to  be  proceedings  in  bankruptcy  under  this  Act;  and  the  said  trustees 
shall  have  all  the  rights  and  powers  of  assignees  in  bankruptcy. 

The  court,  on  the  application  of  such  trustees,  shall  have  power  to  summon  and  examine, 
on  oath  or  otherwise,  the  bankrupt  and  any  creditor,  and  any  person  indebted  to  the 
estate,  or  known  or  suspected  of  having  any  of  the  estate  in  his  possession,  or  any  other 
person  whose  examination  may  be  material  or  necessary  to  aid  the  trustees  in  the  ex- 
ecution of  their  trust,  and  to  compel  the  attendance  of  such  persons  and  the  production 
of  books  and  papers,  in  the'  same  manner  as  in  other  proceedings  in  bankruptcy  under 
this  act; 

And  the  bankrupt  shall  have  the  like  right  to  apply  for  and  obtain  a  discharge  after 
the  passage  of  such  resolution  and  the  appointment  of  such  trustees  as  if  such  resolution 
had  not  been  passed,  and  as  if  all  the  proceedings  had  continued  in  the  manner  provided 
in  the  preceding  sections  of  this  Act. 

If  the  resolution  shall  not  be  duly  reported,  or  the  consent  of  the  creditors  shall  not  be 
duly  filed,  or  if,  upon  its  filing,  the  court  shall  not  think  fit  to  approve  thereof,  the 
bankruptcy  shall  proceed  as  though  no  resolution  had  been  passed,  and  the  court 'may 
make  all  necessary  orders  for  resuming  the  proceedings; 

And  the  period  of  time  which  shall  have  elapsed  between  the  date  of  the  resolution  and 
the  date  of  the  order  for  resuming  proceedings  shall  not  be  reckoned  in  calculating 
periods  of  time  prescribed  by  this  Act. 

(R.  S.,  sec.  5103  a  (22  June,  1874,  ch.  390,  sec.  17,  18  Stat.  182). —  That  in  all  cases 
of  bankruptcy  now  pending,  or  to  be  hereafter  pending,  by  or  against  any  person,  whether 
an  adjudication  in  bankruptcy  shall  have  been  had  or  not,  the  creditors  of  such  alleged 
bankrupt  may,  at  a  meeting  called  under  the  direction  of  the  court,  and  upon  not  less  than 
ten  days'  notice  to  each  known  qreditor,  of  the  time,  place,  and  purpose  of  such  meeting, 
such  notice  to  be  personal  or  otherwise,  as  the  court  may  direct,  resolve  that  a  com> 
position  proposed  by  the  debtor  shall  be  accepted  in  satisfaction  of  the  debts  due  to  them 
from  the  debtor.  And  such  resolution  shall,  to  be  operative,  have  been  passed  by  a 
majority  in  number  and  three-fourths  in  value  of  the  creditors  of  the  debtor  assembled 
at  such  meeting  either  in  person  or  by  proxy,  and  shall  be  confirmed  by  the  signatures 
thereto  of  the  debtor  and  two-thirds  in  number  and  one-half  in  value  of  all  the  creditors 
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of  the  debtor.  And  in  calculating  a  majority  for  the  purpose  of  a  compo5>ition  under  thin 
,  section^  creditors  whose  debts  amount  to  ^ums  not  exceeding  fifty  dollars  shall  be 
reckoned  in  the  majority  in  value,  but  not  in  tlie  majority  in  number;  and  the  value  of 
the  debts  of  secured  creditors  above  the  amount  of  such  security,  to  be  determined  by  the 
courts  shall,  as  nearly  as  circumstances  admit,  be  estimated  in  the  same  way.  And 
creditors  whose  debts  are  fully  secured  shall  not  be  entitled  to  vote  upon  or  assign  such 
resolution  without  first  relinquishing  such  security  for  the  benefit  of  the  estate. 

The  debtor,  unless  prevented  by  sickness  or  other  cause  satisfactory  to  sucfi  meeting, 
shall  be  present  at  the  same,  and  shall  answer  any  inquiries  made  of  him;  and  he,  or, 
if  he  is  so  prevented  from  being  at  such  meeting,  some  one  in  his  behalf,  shall  produce 
to  the  meeting  a  statement  showing  the  whole  value  of  his  assets  and  debts,  and  the 
names  and  addresses  of  the  creditors  to  whom  such  debts  respectively  are  due. 

6uch  resolution,  together  with  the  statement  of  the  debtor  as  to  his  assets  and  debts, 
shall  be  presented  to  the  court;  and  the  court  shall,  upon  notioe  to  all  the  creditors  of 
the  debtor  of  not  less  than  five  days,  and  upon  hearing,  inquire  whether  such  resolution 
has  been  passed  in  the  manner  directed  by  this  section;  and  if  satisited  that  it  has  been 
so  passed,  it  shall,  subject  to  the  provisions  hereinafter  contained,  ond  upon  being 
satisfied  that  the  same  is  for  the  best  interest  of  all  concerned,  cause  such  resolution  to 
be  recorded  and  statement  of  assets  and  debts  to  be  filed ;  and  until  such  record  and  filing 
shall  have  taken  place,  such  resolution  shall  be  of  no  validity.  And  any  creditor  of  the 
debtor  may  inspect  such  record  and  statement  at  all  reasonable  times.  * 

The  creditors  may,  by  a  resolution  passed  in  the  matter  and  under  the  circumstances 
aforesaid,  add  to  or  vary  the  provisions  of,  any  composition  previously  accepted  by  tliem, 
without  prejudice  to  any  person  taking  interest  under  such  provisions  who  do  not  assent 
to  such  addition  or  variation.  And  any  such  additional  resolution  shall  be  presented  to 
the  court  in  the  same  manner  and  proceeded  with  in  the  same  way  and  with  the  same 
consequences  as  the  resolution  by  which  the  composition  was  accepted  in  the  first  in- 
stance. The  provisions  of  a  composition  accepted  by  such  resolution  in  pursuance  of  this 
section  shall  be  binding  on  all  the  creditors  whose  names  and  addresses  and  the  amounts 
of  the  debts  due  to  whom  are  shown  in  the  statement  of  the  debtor  produced  at  the  meet- 
ing at  which  the  resolution  shall  have  been  passed,  but  shall  not  affect  or  prejudice  the 
rights  of  any  other  creditors. 

Where  a  debt  arises  on  a  bill  of  exchange  or  promissory  note,  if  the  debtor  shall  be 
ignorant  of  the  holder  of  any  such  bill  of  exchange  or  promissory  note  he  shall  be  re- 
quired to  state  the  amount  of  such  bill  or  note,  the  date  on  which  it  falls  due,  the  name 
of  the  acceptor  and  of  the  person  to  whom  it  \i  payable,  and  any  other  particulars  within 
his  knowledge  resjx'ctiug  the  same;  and  the  insertion  of  such  particulars  shall  be  deemed 
a  sufficient  description  by  the  debtor  in  respect  to  such  debt. 

Any  mistake  made  inadvertently  by  a  debtor  in  the  statement  of  his  debts  may  be  cor- 
rected upon  reasonable  notice  and  with  the  consent  of  a  general  meeting  of  his  creditors. 

Every,  such  composition  shall,  subject  to  priorities  declared  in  said  act,  provide  for  a 
pro  rata  payment  or  satisfaction  in  money,  to  the  creditors  of  such  debtor  in  proportion 
to  the  amount  of  their  unsecured  debts,  or  their  debts  in  respect  to  which  any  such 
security  shall  have  been  duly  surrendered  and  given  up. 

The  provisions  of  any  composition  made  in  pursuance  of  this  section  may  be  enforced 
by  the  court,  on  motion  made  in  a  summary  manner  by  any  person  interested,  and  on 
reasonable  notice;  and  any  disobedience  of  the  order  of  the  court  made  on  such  motion 
shall  be  deemed  to  be  a  contempt  of  court.  Kules  and  regulations  of  court  may  be  made 
in  relation  to  proceedings  of  composition  herein  provided  for  in  the  same  manner  and  to 
the  same  extent  as  now  provided  by  law  in  relation  to  proceedings  in  bankruptcy. 

If  it  shall  at  any  time  appear  to  the  court,  on  notice,  satisfactory  evidence,  and  hearing, 
that  a  composition  under  this  section  cannot,  in  consequence  of  legal  diilicultics,  or  for 
any  sufiicient  cause,  proceed  without  injustice  or  undue  delay  to  the  creditors  or  to  the 
debtor,  tlie  court  may  refuse  to  accept  and  confirm  such  composition,  or  may  set  the  same 
aside;  and,  in  either  case,  the  debtor  shall  be  proceeded  witli  as  a  bankrupt  in  conformity 
with  the  provisions  of  law,  and  proceedings  may  be  had  accordingly;  and  the  time  during 
which  such  composition  shall  have  been  in  force  shall  not,  in  such  case  be  computed  in 
calculating  periods  of  time  prescribed  by  said  act.) 

PENALTIES  AGAINST  BANKRUPTS. 

§  44.    And  he  it  further  enacted,  That  from  and  after  the  passage  of  this  act,  if  any 
debtor  or  bankrupt  shall,  after  the  commencement  of  proceedings  in  bankruptcy, — 
Secrete  or  conceal  any  property  belonging  to  his  estate; 
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Or  part  with,  conceal,  or  destroy,  alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  fillsified,  any  book,  d^ed,  document,  or  writing  relating 
thereto,  or  remove,  or  cause  to  be  removed,  the  same,  or  any  part  thereof,  out  of  the  dis- 
trict, or  otherwise  dispose  of  any  part  thereof,  with  intent  to  prevent  it  from  coming  into 
the  possession  of  the  assignee  in  bankruptcy,  or  to  hinder,  impede,  or  delay  either  of 
them  in  recovering  or  receiving  the  same; 

Or  make  any  payment,  gift,  sale,  assignment,  transfer,  or  conveyance  of  any  property 
belonging  to  his  estate  with  the  like  intent; 

Or  spend  any  part  thereof  in  gaming;   ' 

Or  shall,  with  intent  to  defraud,  wilfully  and  fraudulently  conceal  from  his  assignee, 
or  omit  from  his  schedule,  any  property  or  effects  whatsoever; 

Or  if,  in  case  of  any  person  having,  to  his  knowledge  or  belief,  proved  a  false  or 
fictitious  debt  against  his  estate,  he  shall  fail  to  disclose  the  same  to  his  assignees  within 
one  month  after  coming  to  the  knowledge  or  belief  thereof; 

Or  shall  attempt  to  account  for  any  of  his  property  by  fictitious  losses  or  expen<^s; 

Or  shall,  within  three  months  before  the  commencement  of  proceedings  in  bankruptcy, 
under  the  false  color  and  pretense  of  carrying  on  business  and  dealing  in  the  ordinary 
course  of  trade,  obtain  on  credit  from  any  person  any  goods  or  chattels  with  intent  to 
defraud ; 

Or  shall  with  intent  to  defraud  his  creditors,  within  three  months  next  before  the  com- 
mencement of  proceedings  in  bankruptcy,  pawn,  pledge,  or  dispose  of,  otherwise  than  by 
bona  fide  transactions  in  the  ordinary  way  of  his  trade,  any  of  his  goods  or  chattels  which 
have  been  obtained  on  credit  and  remain  unpaid  for; 

He  shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof  in  any  court 
of  the  United  States,  shall  be  punished  by  imprisonment,  with  or  without  hard  labor,  for 
a  term  not  exceeding  three  years. 

I  46.  And  he  it  further  enacted,  That  if  any  judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  officer  of  the  several  courts  of  bankruptcy  shall,  for  anything  done 
or  pretended  to  be  done  under  this  Act,  or  under  color  of  doing  anything  thereunder, 
wilfully  demand  or  take,  or  appoint  or  allow  any  person  whatever  to  take  for  him  or  on 
his  account,  or  for  or  on  account  of  any  other  person,  or  in  trust  for  him  or  for  any 
other  person,  any  fee,  emolument,  gratuity,  sum  'of  mon^,  or  anything  of  value  whatever, 
other  than  is  allowed  by  this  act,  or  which  shall  be  allowed  under  the  authority  thereof, 
such  person,  when  convicted  thereof,  shall  forfeit  and  pay  the  sum  of  not  less  than  three 
hundred  dollars,  and  not  exceeding  ^re  hundred  dollars,  aiid  be  imprisoned  not  exceeding 
three  years. 

§  M.  And  he  it  further  enacted,  That  if  any  person  shall  forge  the  signature  of  a 
judge,  register,  or  other  officer  of  the  court,  or  knowingly  concur  in  using  any  such 
forged  or  counterfeit  signature  or  seal  for  the  purpose  of  authenticating  any  proceeding 
or  document. 

Or  shall  tender  in  evidence  any  such  proceeding  or  dpcument  with  a  false  or  counter- 
feit signature  of  any  such  judge,  register,  or  other  officer,  or  a  false  or  counterfeit  seal 
of  tlie  court,  subscribed  or  attached  thereto,  knowing  such  signature  or  seal  to  be  false 
or  counterfeit,  any  such  person  shall  be  guilty  of  felony,  and  upon  conviction  thereof  shall 
be  liable  to  a  fine  of  not  less  than  five  hundred  dollars,  and  not  more  than  five  thousand 
dollars,  antl  to  be  imprisoned  not  exceeding  five  years,  at  the  discretion  tyf  the  court. 

FEES  AND  COSTS. 

§  47.  And  he  it  further  enacted,  That  in  each  case  there  shall  be  allowed  and  paid,  in 
addition  to  th%  fees  of  the  clerk  of  tlie  court  as  now  established  by  law,  or  as  may  be 
established  by  general  order,  under  the  provisions  of  this  Act,  for  fees  in  bankruptcy,  the 
following  fees,  which  shall  be  applied  to  the  payment  for  the  services  of  the  registers: 

For  issuing  every  warrant,- two  dollars. 

For  each  day  in  which  a  meeting  is  held,  three  dollars. 

For  each  order  for  a  dividend,  three  dollars. 

For  every  order  substituting  an  arrangement  by  trust  deed  for  bankruptcy,  two  dollars. 

For  every  bond  with  sureties,  two  dollars. 

For  every  application  for  any  meeting  in  any  matter  under  this  Act,  one  dollar. 
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For  every  day's  service  while  actually  employed  under  a  special  order  of  the  oourt^  a 
sum  not  exceeding  five  dollars,  to  be  allowed  by  the  court. 

For  taking  depositions,  tlie  lees  now  allowed  by  law. 

For  every  discbarge  where  there  is  no  opposition,  two  dollars. 

Such  fees  shall  have  priority  of  payment  over  all  other  claims  out  of  the  estate,  and 
before  a  warrant  issues,  the  petitioner  shall  deposit  with  the  senior  register  of  the  court, 
or  with  the  clerk,  to  be  delivered  to  the  register,  fifty  dollars  as  security  for  the  payment 
'  thereof ;  and  if  there  are  not  sufiicient  assets  for  the  payment  of  the  fees,  the  person  upon 
whose  petition  the  warrant  is  issued  shall  pay  the  same,  and  the  court  may  issue  an 
execution  against  him  to  compel  payment  to  the  register. 

Before  any  dividend  is  ordered  the  assignee  shall  pay  out  of  the  estate  to  the  mes- 
senger the  following  fees,  and  no  more: 

First. —  For  service  of  warrant,  two  dollars. 

Second. —  For  all  necessary  travel,  at  the  rate  of  five. cents  a  mile,  each  way. 

Third. —  For  each  written  note  to  creditor  named  in  the  schedule,  ten  cents. 

Fourth. —  For  custody  of  property,  publication  of  notices,  and  other  services,  his  actual 
and  necessary  expenses  upon  returning  the  same  in.  specific  items,  and  making  oath  that 
they  had  been  actually  incurred  and  paid  by  him,  and  are  just  and  reasonable,  the  jsame 
to  be  taxed  or  adjusted  by  the  court,  and  the  oath  of  the  messenger  shall  not  be  con- 
clusive as  to  the  necessity  of  said  expenses. 

For  cause  shown,  and  upon  hearing  thereon,  such  further  allowance  may  be  made  as 
the  court,  in  its  discretioil,  may  determine. 

The  enumeration  of  the  foregoing  fees  shall  not  prevent  'the  judges,  who  shall  frame 
g^eneral  rules  and  orders  in  accordance  with  the  provisions  of  section  ten,  from  pre- 
scribing a  tariff  of  fees  for  all  other  services  of  the  officers  of  courts  of  bankruptcy,  or, 
froni  reducing  the  fees  prescribed  in  this  section  in  classes  of  cases  to  be  named  in  their, 
rules  and  orders. 

(R.  S.,  sec.  5127  a  (22  June,  1874,  ch.  390,  sec  18,  18  Stat  184).— That  from  and 
after  the  pabsage  of  this  act,  the  fees,  commissions,  charges,  and  allowances,  excepting 
actual  and  necessary  disbursements,  of,  and  to  be  made  by  the  officers,  agents,  marshals, 
messengers,  assignees,  and  registers  in  cases  of  bankruptcy^  shall  be  reduced  to  one-half 
of  the  fees,  commissions,  cliarges,  and  allowances  heretofore  provided  for  or  made  in  like 
cases:  rrovided.  That  the  preceding  prpxision  sha}l  b^  and  remain  in-  force  until  t^- 
justices  of  the  Supreme  Court  of  the  United  States  shall  make  and  promulgate  new  rules 
and  regulations  in  respect  to  the  matters  aforesaid,  under  the  powers  conferred  upo^  them 
by  sections  four  thousand  nine  hundred  and  ninety  (ten)  and  five  thousand  one  hun- 
dred and  twenty-seven  (forty-seven)  of  said  act,  and  no  longer,  which  duties  t^ey  shall 
perform  as  soon  as  may  be. 

f  5127  b  (22  June,  1874,  ch.  390,  sec.  19,  18  SUt.  184).-— That  it  shall  be  the  ^nty  of 
the  marshal  of  each  district,  in  the  month  of  July  of  each  year,  to  report  to  the  clerk  of 
the  district  court  of  such  district,  in  a  tabular  fonn,  to  be  prescribed  by  the  justices  of 
the  Supreme  Court  of  the  United  States,  as  well  as  such  other  or  further  information  as 
may  be  required  by  said  justices. 

First,  the  number  of  cases  in  bankruptcy  in  which  the  warrant  prescribed  in  section 
^ve  thousand  and  nineteen  (eleven)  of  said  act  has  come  .to  his  hands  during  the  year 
ending  June  thirtietli,  preceding; 

Secondly,  how  many  such  warrants  were,  returned,  with  the  fees,  costs,  expenses,  and 
emoluments  thereof,  respectively  and  separately; 

Thirdly,  the  total  amount  of  all  other  fees,  costs,  expenses,  'and  emoluments,  respectively 
and  separately,  earned  or  received  by  him  during  such  year,  from  or  in  respect  of  any 
matter  in  bankruptcy; 

Fourthly,  a  summarized  statement  of  such  fees,  costs,  and  emoluments,  exclusive  of 
actual  disbursements  in  bankruptcy,  received  or  earned  for  such  year; 

Fifthly,  a  summarized  statement  of  all  actual  disbursements  in  such  cases  for  such  year. 

And  in  like  manner  every  register  shall,  in  the  same  month,  and  for  the  same  year, 
make  a  report  to  such  clerk;  of 

First,  the  number  of  voluntary  cases  in  bankruptcy  coming  before  him  during  said  year; 

Secondly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  the  bankrupt; 

Thirdly,  the  amount  and  rate  per  centum  of  all  dividends  declared; 

Fourthly,  the  disposition  of  all  such  cases; 
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Fifthly,  the  number  of  compulsory  cases  in  bankruptcy  coming  before  bim,  in  the  same 
way; 

fiixthly,  the  amount  of  assets  and  liabilities,  as  nearly  as  may  be,  of  such  bankrupts; 

Seventhly,  the  disposition  of  all  such  cases; 

£ighth]y,.  the  amounts  and  rate  per  centum  of  all  dividends  declared  in  such  cases; 

Ninthly,  the .  total  amount  of  fees,  charges,  costs,  and  emoluments  of  every  sort,  re- 
ceived or  earned  by  such  register  during  said  year,  in  each  class  of  cases  above  stated. 

And  in  like  manner  every  assignee  shall,  during  said  month  make  like  return  to  such 
clerk;  of, 

First,  the  number  of  voluntary  and  compulsory  cases,  respectively  and  separately,  in 
his  charge  during  said  year;  "  ' 

Secondly,  the  amount  of  assets  and  liabilities  therein,  respectively  and  separately; 

ITiirdly,  the  total  receipts  and  disbursements  therein,  respectively  and  separately; 

Fourthly,  the  amount  of  dividends  paid  or  declared,  and  the  rate  per  centum  thereof, 
in  each  class  respectively  and  separately; 

Fifthly,  the  total  amount  of  all  his  fees,  chaVges  and  emoluments  of  every  kind  therein, 
earned  or  received. 

Sixthly,  the  total  amount  of  expenses  incurred  by  him  for  legal  proceedings  and 
counsel  fees; 

Seventhly,  the  disposition  of  the  cases  respectively; 

Bighthly,  a  summarized  statement  of  both  classes  as  aforesaid; 

And  in  like  manner,  the  clerk  of  said  court,  in  the  month  of  August  in  each  year,  shall 
make  up  a  statement  for  such  year,  ending  June  thirtieth,  of, 

First,  all  classes  in  bankruptcy  pending  at  the  beginning  of  the  said  year; 

Secondly,  all  of  such  cases  disposed  of; 

Thirdly,  all  dividends  declared  therein; 

Fourthly,  the  number  of  reports  made  from  each  assignee  therein; 

Fifthly,  the  disposition  of  all  such  cases; 

Sixthly,  the  number  of  assignees'  accounts  filed  and  settled; 

Seventhly,  whether  any  marshal,  register,  or  assignee  has  failed  to  make  and  file  with 
such  clerk  the  reports  by  this  act  required,  and  if  any  have  failed  to  make  such  report, 
their  respective  names  and  residences. 

And  such  clerk  shall  report  in  respect  of  all  cases  begun  during  said  year. 

And  he  shall  make  a  classified  statement,  in  tabular  form,  of  all  his  fees,  charges,  costs, 
and  emoluments,  respectively^  earned  or  accrued  during  said  year,  giving  each  head  under 
which  the  same  accrued,  and  also  the  sum  of  all  nioneys  paid  into  and  disbursed  out  of 
court  in  bankruptcy,  and  the  balance  in  hand  or  on  deposit. 

And  all  the  statements  and  reports  herein  required  shall  be  under  oath,  and  signed  by 
the  persons  respectively  making  the  same. 

And  said  clerk  shall  in  said  month  of  August,  transmit  every  such  statement  and  report 
so  filed  with  him,  together  with  his  own  statement  and  report  as  aforesaid,  to  the  attorney- 
general  of  the  United  States. 

Any  person  who  shall  violate  the  provisions  of  this  section  shall  on  motion  made,  under 
the  direction  of  the  attorney-general,  be  by  the  district  court  dismissed  from  his  office, 
and  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  be  punished  by 
a  fine  of  not  more  than  five  hundred  dollars,  or  by  imprisonment  not  exceeding  one  year.) 

OF  MEANING  OF  TERMS  AND  COMPUTATION  OF  TIME. 

§  48.  And  he  it  further  emacted,  That  the  word  **  assignee  "  and  the  word  "creditor  " 
shall  include  the  plural  also :  and  the  word  "  messenger "  shall  include  his  assistant  or 
assistants,  except  in  the  provision  for  the  fees  of  that  ofiicer.  The  word  *'  marshal  **  shall 
include  the  marshal's  deputies;  the  word  "person"  shall  also  include  "corporation;" 
and  the  word  "  oath "  shall  include  *'  affirmation." 

And  in  all  cases  in  which  any  particular  number  (tf  days  is  prescribed  by  this  Act,  or 
shall  be  mentioned  in  any  rule  or  order  of  court,  or  general  order  which  shall  at  anjr 
time  be  made  under  this  Act,  for  the  doing  of  any  act,  or  for  any  other  purpose,  the  same 
shall  be  reckoned,  in  the  absence  of  any  expression  to  the  contrary,  exclusive  of  the  first 
and  inclusive  of  the  last  day.  unless  the  last  day  shall  fall  on  a  Sunday,  Christmas  day, 
or  on  any  day  appointed  by  the  President  of  the  United  States  as  a  day  of  public  fast  or 
thanksgiving,  or  on  the  Fourth  of  July,  in  which  case  the  time  shall  be  reckoned  eX" 
elusive  of  that  day  also. 
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§  49.  And  he  it  further  enacted,  That  all  the  jurisdiction,  power,  and  authority  con- 
ferred upon  and  vested  in  the  District  Court  of  the  United  States  by  this  act  in  cases  in 
bankruptcy  are  hereby  conferred  upon  and  vested  in  the  Supreme  Court  of  the  District 
of  Cohirabia. 

And  in  and  upon  the  Supreme  Courts  of  the  several  Territories  of  the  United  States, 
when  the  bankrupt  resides  in  the  said  District  of  Columbia  or  in  either  of  the  said 
Territories, 

And  in  those  judicial  districts  which  are  not  within  any  organized  circuit  of  the 
United  States,  the  power  and  jurisdiction  of  a  Circuit  Court  in  bankruptcy  may  be 
exercised  by  the  district  judge. 

§  50.  And  he  it  further  enacted.  That  this  act  shall  commence  and  take  effect,  as  to 
the  appointment  of  the  officers  created  hereby  and  the  promulgation  of  rules  and  general 
orders,  from  and  after  the  date  of  its  approval:  Provided,  That  no  petition  or  other 
proceeding  under  this  act  shall  be  filed,  received,  or  commenced  before  the  first  day  of 
June,  Anno  Domini  eighteen  hundred  and  sixty-seven. 


III.    THE  BANKRUPTCY  ACT  OF  1841. 

An  Act  to  esidbliah  a  uniform  System  of  Bankruptcy  throughout  the  United  Statea, 

(Passed  August  19th,  1841,  repealed  March  Srd,  1843.) 

Section  1.  Be  is  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the  United 
States  of  America  in  Congress  assembled.  That  there  he,  and  hereby  is,  established 
throughout  the  United  States  a  uniform  system  of  bankruptcy,  as  follows:  All  persons 
whatsoever,  residing  in  any  State,  District  or  Territory  of  the  United  States,  owing  debts 
which  shall  not  have  been  created  in  consequence  of  a  defalcation  as  a  public  officer;  or 
as  executor,  administrator,  guardian  or  trustee,  or  while  acting  in  any  other  fiduciary 
capacity,  who  shall,  by  petition,  setting  forth  to  the  best  of  his  knowledge  and  belief  a 
list  of  his  or  their  creditors,  their  respective  places  of  residence,  and  the  amount  due  to 
each,  together  with  an  accurate  inventory  of  his  or  their  property,  rights  and  credits,  of 
every  name,  kind  and  description,,  and  the  location  and  situation  of  each  and  .every  parcel 
and  portion  thereof,  verified  by  oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath, 
by  solemn  affirmation,  apply  to  the  proper  court,  as  hereinafter  mentioned,  for  the  benefit 
of  this  act,  and  therein  declare  themselves  to  be  unable  to  meet  their  debts  and  engage- 
ments, shall  be  deemed  bankrupts  within  the  purview  of  this  act,  and  may  be  so  declared 
accordingly  by  a  decree  of  such  court.  All  persons,  being  merchants,  or  using  the  trade 
of  merchandise,  all  retailers  of  merchandise,  and  all  bankers,  factors,  brokers,  under- 
writers or  mafine  Insurers,  owing  debts  to  the  amount  of  not  less  than  two  thousand 
dollars,  shall  be  liable  to  become  bankrupts  within  the  true  intent  and  meaning  of  this 
act,  and  may,  upon  the  petition  of  one  or  more  of  their  creditors,  to  whom  they  owe  debts 
amounting  in  the  whole  to  not  less  than  five  hundred  dollars,  to  the  appropriate  court, 
be  so  declared  accordingly,  in  the  following  cases,  to  wit:  whenever  such  person,  being  a 
merchant,  or  actually  using  the  trade  of  merchandise,  or  being  a  retailer  of  merchandise, 
or  being  a  banker,  factor,  broker,  underwriter,  or  marine  insurer,  shall  depart  from  the 
State,  District  or  Territory,  of  which  he  is  an  inhabitant,  with  intent  to  defraud  his 
creditors;  or  shall  conceal  himself  to  avoid  being  arrested,  or  shall  willingly  and  fraudu- 
lently procure  himself  to  be  arrested,  or  his  goods  and  chattels,  lands  or  tenements,  to  be 
attached,  distrained,  sequestered,  or  taken  in  execution;  or  shall  remove  his  goods, 
chattels  and  efTects,  or  conceal  them  to  prevent  their  being  levied  upon  or  taken  in 
execution,  or  by  otlier  process;  or  make  any  fraudulent  conveyance,  assignment,  sale,  gift 
or  other  transfer  of  his  lands,  tenements,  goods  or  chattels,  credits  or  evidence  of  debt: 
Provided,  however.  That  any  person  so  declared  a  bankrupt,  at  the  instance  of  a  creditor, 
may,  at  his  election,  by  petition  to  such  court  within  ten  days  after  its  decree,  be  en- 
titled to  a  trial  by  jury  before  such  court,  to  ascertain  the  fact  of  such  bankruptcy;  or 
if  such  person  shall  reside  at  a  great  distance  from  the  place  of  holding  such  court,  the 
said  judge,  in  his  discretion,  may  direct  such  trial  by  jury  to  be  had  in  the  county  of 
such  person's  residence,  in  such  manner  and  under  such  directions  as  the  court  may  pre- 
scribe and  give;  and  all  such  decrees  passed  by  such  conrt,  and  not  so  re-examined,  shall 
be  deemed  final  and  conclusive  as  to  the  subject-matter  thereof. 

Sec.  2.  And  be  it  further  enacted,  that  all  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreement  made  or  given  by  any  bankrupt  in  contemplation  of 
bankruptcy,  to  any  person  or  persons  whatever,  not  creditor,  indorser,  surety,  or  ether 
person,  any  preference  or  priority  over  the  general  creditors  of  such  bankrupts;  and  all 
other  payments,  securities,  conveyances,  or  transfers  of  property,  or  agreements  made  or 
given  by  such  bankrupt  in  contemplation  of  bankruptcy,  to  any  person  or  persons  what- 
ever, not  being  a  bona-fide  creditor  or  purchaser,  for  a  valuable  consideration,  without 
notice,  shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act;  and  the  assignee  under 
the  bankruptcy  shall  be  entitled  to  claim,  sue  for,  recover,  and  receive,  the  same  as  part 
of  the  assets  of  tlie  bankruptcy;  and  the  pprson  making  such  unlawful  preferences  and 
payments  shall  receive  no  discharge  under  the  provisions  of  this  act:  Provided,  That 
all  dealings  and  transactions  by  and  with  any  bankrupt,  bona-fide  made  and  entered  into 
more  than  two  months  before  the  petition  filed  against  him  or  by  him,  shall  not  be  invali- 
dated or  affected  by  this  act:      Provided,  That  the  other  party  to  any  such  dealings  or 
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traiuactions  had  no  notice  of  &  prior  act  Of  bankruptcy,  or  of  the  intention  of  the  bank- 
rupt to  take  the  benefit  of  this  act.  And  in  case  it  shall  be  made  to  appear  to  the  court, 
in  the  course  of  the  proceedings  in  bankruptcy,  tHat  the  bankrupt,  his  application  being 
voluntary,  has,  subsequent  to  the  first  day  of  January  last,  or  at  any  other  time,  in  con- 
templation of  the  passage  of  a  bankrupt  law,  by  assignments  or  otherwise,  given  or 
secured  any  preference  to  one  creditor  over  another,  he  shall  not  receive  a  discharge 
unless  the  same  be  assented  to  by  a  majority  in  interest  of  those  of  his  creditors  who  have 
not  been  so  preferred:  And  provided  also,  That  nothing  in  this  act  contained  shall  be 
construed  to  annul,  destroy  or  impair,  any  lawful  rights  of  married  w^omen,  or  minora,  or 
any  liens,  mortgages,  or  other  securities,  on  property,  real  or  personal,  which  may  be 
valid  by  the  laws  of  the  States  respectively,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act. 

Sec.  3.  And  be  it  further  enacted,  That  all  the  property,  and  rights  of  property,  of 
every  name  and  nature,  and  whether  real,  personal  or  mixed,  of  every  bankrupt,  except  aa 
is  hereinafter  provided,  who  shall,  by  a  decree  of  the  proper  court,  be  declared  to.  be  a 
bankrupt  within  this  act,  shall,  by  mere  bpepation  of  law,  ipso  facto,  from  the  time  of 
such  decree,  be  deemed  to  be  divested  out  of  such  bankrupt,  without  any  oilier  act,  assign- 
ment or  other  conveyance  whatsoever;  and  the  same  shall  be  vested,  by  force  of  the  same 
decree,  in  such  assignee  as  from  time  to  time  shall  be  appointed  by  the  proper  court  for 
this  purpose,  which  power  of  appointment  and  removal  such  court'  may  exercise,  at  its 
discretion,  toties  quoties;  and  the  assignee  so  appointed  shall  .be  vested  with  all  the  rights, 
titles,  powers  and  authorities  to  sell,  manage  and  dispose  of  the  same,  an<l  to  sue  for  ^nd 
defend  the  same,  subject  to  the  orders  and  directions  of  such  court,  as  fuUy»  to  all  intents 
and  purposes,  as  if  .the  same  were  vested  in  or  might  be  exercised  by  such  bankrupt 
before  or  at  the  time  of  his  bankruptcy  declared  as  aforesaid;  and  all  suits  in  law  or  in 
equity  then  pending,  in  which  such  bankrupt  is  a  party,  may  be  prosecuted  and  defended 
by  such  assignee  to  its  final  conclusion,  in  the  same  way  and  with  the  same  effect  aa 
they  might  have  been  by  such  bankrupt;  and  no  suit  commenced  by  or  against  any  assignee 
shall  be  abated  by  his  death  or  removal  from  office,  but  the  same  may  be  prosecuted  or 
defended  by  his  successor  in  the  same  ofiSce :  Provided,  however,  That  there  shall .  be 
excepted  from  the  operation  of  the  provisions  of  this  section  the  necessary  household 
and  kitchen  furniture,  and  such  other  articles  and  necessaries  of  such  bankrupt  as  the 
said  assignee  shall  designate  and  set  apart,  having  reference  in  the  amount  to  the  family, 
condition  and  circumstances  of  the  bankrupt,  but  altogether  not  to  exceed  in  value,  in 
any  case,  the  sum  of  three  hundred  dollars;  and,  also,  the  wearing  apparel  of  such  bank- 
rupt, and  that  of  his  wife  and  children;  and  the  determination  of  the  assignee  in  the 
matter  shall,  on  exception  taken,  be  subject  to  the  final  decision  of  said  court. 

Sec.  4.  And  be  it  further  enacted.  That  every  bankrupt  who  shall  bona-fide  surrender 
all  his  property,  and  riglits  of  property,  with  the  exception  before  mentioned,  for  the 
benefit  of  his  creditors,  and  shall  fully  comply  with  and  obey  all  the  orders  and  directions 
which  may  from  time  to  time  be  passed  by  the  proper  court,  and  shall  otherwise  con- 
form to  all  the  requisitions  of  this  act,  shall  (unless  a  majority  in  number  and  value 
of  his  creditors  who  have  proved  their  debts  shall  file  their  written  dissent  thereto)  be 
entitled  to  a  full  discharge  from  all  his  debts,  to  be  decreed  and  allowed  by  the  court 
which  has  declared  him  a  bankrupt,  and  a  certificate  thereof  granted  him  by  such  court 
accordingly,  upon  his  petition  filed  for  such  purpose;  such  discharge  and  certificate  not, 
however,  to  be  granted  until  after  seventy  days*  notice  in  some  public  newspaper,  desig- 
nated by  such  court,  to  all  creditors  who  have  proved  their  debts,  and  other  persons  in 
interest,  to  appear  at  a  particular  time  and  place,  to  show  cause  why  such  discharge 
and  certificate  shall  not  be  granted;  at  which  time  and  place  any  such  creditors,  or 
other  persons  in  interest,  may  appear  and  contest  the  right  of  the  bankrupt  tliereto: 
Provided,  That  in  all  cases  where  the  residence  of  the  creditor  is  known,  a  service  on 
him  personally,  or  by  letter  addressed  to  him  at  his  known  usual  place  of  residence, 
shall  be  prescribed  by  the  court,  as  in  their  discretion  shall  seem  proper,  having  regard 
to  the  distance  at  which  the  creditor  resides  from  such  court.  And  if  any  such  bank- 
rupt shall  be  guilty  of  any  fraud  or  wilful  concealment  of  his  property  or  rights  of 
property,  or  shall  have  preferred  any  of  his  creditors  contrary  to  the  provisions  of  this 
act,  or  shall  wilfully  omit  or  refu^  to  comply  with  any  orders  or  directions  of  such 
court,  or  to  contorm  to  any  other  requisites  of  this  act,  or  shall,  in  the  proceedings  under 
this  act,  admit  a  false  or  fictitious  debt  against  his  estate,  he  shall  not  be  entitled  to  any 
such  discharge  or  certificate;   nor  shall  any  person,  being  a  merchant,  banker,  factor. 
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underwriter,  broker,  or  marine  insurer,'  be  entitled  to  any  each  discharge  or  certificate, 
who  shall  become  bankrupt,  and  who  shall  not  have  kept  proper  books  of  account,  after 
the  passing  of  this  act;  nor  any  person  who,  after  the  passing  of  this  aet,  shall  apply 
trust  funds  to  his  own  use:  Provided,  That  no  discharge  of  any  bankrupt  under  this 
act  shall  release  or  discharge  any  person  who  may  be  liable  for  the  same  debt  as  a  part- 
ner, joint  contrHctor,  indorser,  surety^  or  otherwise,  for  or  with  the  bankrupt.  And  such 
bankrupt  shall  at  all  times  be  subject  to  examination,  orally,  or  upon  written  interroga- 
tories, in  and  before  such  court,  or  any  commission  appointed  by  the  court  therefor,  on 
oath,  or,  if  conscientiously  scrupulous  of  taking  an  oath,  upon  his  solemn  affirmation, 
in  all  matters  relating  to  such  bankruptcy,  and  his  acts'  and  doings,  and  his  property 
and  rights  of  property,  which,  in  the  judgment  of  such  court,  are  necessary  and  proper 
for  the  purposes  of  justice;  and  if,  in  any  such  examination,  he  shall  wilfully  and  cor- 
ruptly answer,  or  swear,  or  affirm,  falsely,  he  shall  be  deemed  gUilty  of  perjury,  and  shall 
be  punishable  therefor  in'  like  manner  as  the  crime  of  perjury  is  now  punishable  by  the 
laws  of  the  United  States;  and  such  discharge  and  certificate,  when  duly  granted, ' shall 
in  all  courts  of  justice  be  deemed  a  full  and  complete  discharge  of  all  debts,  contracts 
and  other  engagements  of  such  bankrupt  which  are  provable  under  this  act,  and  shall 
be  and  may  be  pleaded  as  a  full  and  complete  bar  to  all  suits  brought  in  any  coutt  of 
judicature  whatever,  and  the  same  shall  be  conclusive  evidence  of  itself  in  favor  of  such 
bankrupt,  unless  the  saihe  shall  be  impeached  for  some  fraud  or  wilful  concealment  by 
liim  of  his  property  or  rights  of  property,  as  aforesaid,  contrary  to  the  provisions  of 
this  act,  on  prior  reasonable  notice  specifying  in  writing  such  fraud  or  concealment; 
and  if,  in  any  case  of  bankruptcy,  a  majority  in  number  and  value  of  the  creditors 
who  shall  have  proved  their  debts  at  the  time  of  hearing  of  the  petition  of  the  bankrupt 
for  a  discharge,  as  hereinbefore  provided,  shall  kt  such  hearing  file  their  written  dissent 
to  the  allowance  of  a  discharge  and  certificate  to  such  bankrupt,  or  if,  upon  such  hearing, 
a  discharge  shall  not  be  decreed  to  him,  the  bankrupt  may  demand  a  trial  by  jury  upon 
a  proper  issue  to  be  directed  by  the  court,  at  such  time  and  place  and  in  such  manner 
as  the  court  may  order;  or  he  may  appeal  from  that  decision  at  any  time  within  ten 
days  thereafter  to  the  circuit  court  next  to  be  held  for  the  same  district,  by  simply  enter- 
ing in  the  district  court,  or  with  the  clerk  thereof,  upon  record,  his  prayer  for  an  appeal. 
The  appeal  shall  be  tried  at  the  first  term  of  the  circuit  court  after  it  be  taken,  unless, 
for  sutiicient  reason,  a  continuance  be  granted;  and  it  may  be  heard  and  determined  by 
feaid  court  summarily,  or  by  a  jury,  at  the  option  of  the  bankrupt;  and  the  creditors 
may  appear  and  object  against  a  decree  of  discharge  and  the  allowance  of  the  certificate, 
as  hereinbefore  provided.  And  if,  upon  a  full  hearing  of  the  parties,  it  shall  appear  to 
the  satisfaction  of  the  court,  or  the  jury  shall  find,  that  the  bankrupt  has  made  a  full 
disclosure  and  surrender  of  all  his  estate,  as  by  this  act  required,  and  has  in  all  things 
conformed  to  the  directions  thereof,  the  court  shall  make  a  decree  of  discharge,  and 
grant  a  certificate,  as  provided  in  this  act. 

Sec.  5.  And  be  it  further  enacted.  That  all  creditors  coming  and  proving  their  debts 
under  such  bankruptcy,  in  the  manner  hereinafter  prescribed,  the  same  being  bona  fide 
debts,  shall  be  entitled  to  share  in  the  bankrupt's  property  and  effects,  pro  rata,  with- 
out any  priority  or  preference  whatsoever,  iexcept  only  for  debts  due  by  such  bankrupt 
to  the  United  States,  and  for  all  debts  due  J[)y  him  to  persons  who,  by  the  laws  of  the 
United  States,  have  a  preference,  in  consequence  of  having  paid  monies  as  his  sureties, 
which  shall  be  first  paid  out  of  the  assets;  and  any  person  who  shall  have  performed 
any  labor  as  an  operative  in  the  service  of  any  bankrupt  shall  be  entitled  to  receive 
the  full  amount  of  the  wages  due  to  him  for  such  labor,  not  exceeding  twenty-five  dollars: 
Provided,  That  such  labor  shall  have  been  performed  within  six  months  next  before  the 
bankruptcy  of  his  employer;  and  all  creditors  whose  debts  are  not  due  and  payable 
until  a  future  day,  all  annuitants,  holders  of  bottomry  and  respondentia  bonds,  holders 
of  policies  of  insurances,  sureties,  indorsers,  bail,  or  other  persons,  having  uncertain 
or  contingent  demands  against  such  bankrupt,  shall  be  permitted  to  come  in  and  prove 
such  debts  or  claims  under  this  act,  and  shall  have  a  right,  when  their  debts  and  claims 
become  absolute,  to  have  the  same  allowed  them;  and  such  annuities  and  holders  of  debts 
payable  in  future  may  have  the  present  value  thereof  ascertained,  under  the  direction 
of  such  court,  and  allowed 'them  accordingly,  as  debts  in  presenti;  and  no  creditor  or  other 
person  coming  in  and  proving  his  debt  or  other  claim  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor,  but  shall  be  deemed  thereby  to  have  waived  all  right 
of  action  and  suit  against  such  bankrupt;  and  all  proceedings  already  commenced,  and 
all  unsatisfied  judgments  already  obtained  thereon,  shall  be  deemed  to  be  surrendered 
thereby;  and  in  all  cases  where  there  are  mutual  debts  or  mutual  credits  between  the 
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parties,  the  l>alanoe  only  shall  be  deemed  the  true  debt  or  claim  between  them,  and  the 
residue  shall  be  deemed  adjusted  by  the  set-off;  all  such  proof  of  debts  shall  be  made 
before  the  court  decreeing  the  bankruptcy,  or  before  some  commissioner  appointed  by 
the  court  for  that  purpose;  but  such  court  shall  have  full  power  to  disallow  and  set 
aside  any  debt^  upon  proof  that  such  debt  is  founded  in  fraud,  imposition,  illegality,  or 
mistake;  and  corporations  to  whom  any  debts  are  due  may  make  proof  thereof  by  their 
president,  cashier,  treasurer,  or  other  officer,  who  may  be  specially  appointed  for  that 
purf>ose;  and  in  appointing  commissioners  to  receive  proof  of  debts,  and  perform  other 
duties  under  the  provisions  of  this  act,  the  said  court  shall  appoint  such  persons  as  have 
their  residence  in  the  county  in  which  such  bankrupt  lives. 

Sec.  6.  And  be  it  further  enacted,  That  the  district  court  in  every  district  shall  have 
jurisdiction  in  all  matters  and  proceedings  in  bankruptcy  arising  under  this  act,  and 
any  other  act  which  may  hereafter  be  passed  upon  the  subject  of  bankruptcy;  the  said 
jurisdiction  to  be  exercised  summarily,  in  the  nature  of  summary  proceedings  in  equity; 
and  for  this  purpose  the  said  district  court  shall  be  deemed  always  open.  And  the 
district  judge  may  adjourn  any  point  or  question  arising  in  any  case  in  bankruptcy  into 
the  circuit  court  for  the  district,  in  his  discretion,  to  be  there  heard  and  determined; 
and  for  this  purpose  the  circuit  court  of  such  district  shall  also  be  deemed  always  open. 
And  the  jurisdiction  hereby  conferred  on  the  district  court  shall  extend  to  all  cases  and 
controversies  in  bankruptcy  arising  between  the  bankrupt  aiid  any  creditor  or  creditors 
who  shall  claim  any  debt  or  demand  under  the  bankruptcy ;  to  all  cases  and  controversies 
between  such  creditor  or  creditors  and  the  assignee  of  the  estate,  whether  in  office  or 
removed;  to  all  cases  and  controversies  between  such  assignee  and  the  bankrupt,  and  to 
all  acts,  matters  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the 
iinal  distribution  and  settlement  of  the  estate  of  the  bankrupt,  and  the  close  of  the 
proceedings  in  bankruptcy.  And  the  said  courts  shall  have  full  authority  and  juris- 
diction to  compel  obedience  to  all  orders  and  decrees  passed  by  them  in  bankruptcy,  by 
process  of  contempt  and  other  remedial  process,  to  the  same  extent  the  circuit  courts 
may  now  do  in  any  suit  pending  therein  in  equity.  And  it  shall  be  the  duty  of  the 
district  court  in  each  district,  from  time  to  time  to  prescribe  suitable  rules  and  regula- 
tions, and  forms  of  proceedings,  in  all  matters  of  bankruptcy;  which  rules,  regulations 
and  forms,  shall  be  subject  to  be  altered,  added  to,  revised,  or  annulled>  by  the  circuit 
court  of  the  same  district,  and  other  rules  and  regulations  and  forms  substituted  there- 
for; and  in  all  such  rules,  regulations  and  forms  it  shall  be  the  duty  of  the  said  courts 
to  make  them  as  simple  and  brief  as  practicable,  to  the  end  to  avoid  all  unnecessary 
expenses,  and  to  facilitate  the  use  thereof  by  the  public  at  large.  And  the  said  courts 
shall,  from  time  to  time,  prescribe  a  tariff  or  table  of  fees  and  charges  to  be  taxed  by 
the  officers  of  the  court  or  other  persons  for  services  under  this  act,  or  any  other  on  the 
subject  of  bankruptcy;  which  fees  shall  be  as  low  as  practicable,  with  reference  to  the 
nature  and  character  of  such  services. 

Sec.  7.  And  be  it  further  enacted,  That  all  petitions  by  any  bankrupt  for  the  benefit 
of  this  act,  and  all  petitions  by  a  creditor  against  any  bankrupt  under  this  act,  and  all 
proceedings  in  the  case  to  the  close  thereof,  shall  be  had  in  the  district  court  within  and 
for  the  district  in  which  the  person  supposed  to  be  a  bankrupt  shall  reside,  or  have 
his  place  of  business,  at  the  time  when  such  petition  is  filed,  except  where  otherwise 
provided  in  this  act.  And  upon  every  such  petition,  notice  thereof  shall  be  published 
in  one  or  more  public  newspapers  printed  in  such  district,  to  be  designated  by  such 
court,  at  least  twenty  days  before  the  hearing  thereof;  and  all  persons  interested  may 
appear  at  the  time  and  place  wliere  such  hearing  is  thus  to  be  had,  and  show  cause,  if 
any  they  have,  why  the  prayer  of  the  said  petitioner  should  not  be  granted;  all  evidence 
by  witnesses  to  be  used  in  all  hearings  before  such  court' shall  be  under  oath,  or  solemn 
affirmation,  when  the  party  is  conscientiously  scrupulous  of  taking  an  oath,  and  may 
be  oral  or  by  deposition,  taken  before  such  court,  or  before  any  commissioner  appointed 
by  the  court,  or  before  any  disinterested  State  judge  of  the  State  in  which  the 
deposition  is  taken;  and  all  proof  of  debts  or  other  claims,  by  creditors  enti- 
tled to  prove  the  same  under  this  act  shall  be  under  oath  or  solemn  affirma- 
tions, as  aforesaid,  before  such  court  or  commissioner  appointed  thereby,  or  before 
some  disinterested  State  judge  of  the  State  where  the  creditors  live,  in  such  form  as  may 
be  prescribed  by  the  rules  and  regulations  hereinbefore  authorized  t»  be  made  and  estab- 
lished by  the  courts  having  jurisdiction  in  bankruptcy.  But  all  such  proofs  of  debta, 
and  other  claims  shall  be  open  to  contestation  in  the  proper  court  having  jurisdiction 
over  the  proceedings  in  the  particular  case  in  bankruptcy;  and  as  well  the  assignee  aa 
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the  creditor  shall  hare  a  right  to  a  trial  by  jury  upon  an  iasue  to  be  directed  by  such 
court,  to  ascertain  the  Talidity  and  amount  of  such  debts  or  other  claims:  and  the  result 
tlierein,  unless  a  new  trial  shall  be  granted,  if  in  favor  of  the  claims,  ^shall  be  evidence 
of  the  validity  and  amount  of  such  debts  or  other  claims.  And  if  any  person  or  persons 
shall  falsely  and  corruptly  answer,  swear  or  affirm,  in  any  hearing  or  on  trial  of  any 
matter,  or  in  any  proceeding  in  such  court  in  bankruptcy,  or  before  any  commissioner, 
he  and  they  shall  be  deemed  guilty  of  perjury,  and  punishable  therefor  in  the  manner  and 
to  the  extent  provided  by  law  for  other  cases. 

Sec.  8.  And  be  it  further  enacted,  That  the  circuit  court  within  and  for  the  district 
where  the  decree  of  bankruptcy  is  passed  shall  have  concurrent  jurisdiction  with  the 
district  court  of  the  same  district  of  all  suits  at  law  and  in  equity  which  may  and  shall 
be  brought  by  any  assignee  of  the  bankrupt  against  any  person  or  persofas  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touching  any  property  or 
rights  of  property  of  said  bankrupt  transferable  to,  or  vested  in,  such  assignee;  and  no 
suit  at  law  or  in  equity  shall,  in  any  case,  be  maintainable  by  or  against  such  assignee 
or  by  or  against  any  person  or  persons  claiming  an  adverse  interest  touching  the  prop* 
erty  and  rights  of  property  aforesaid>  in  any  court  whatsoever  unless  the  same  shall  be 
brought  within  two  years  after  the  declaration  and  decree  of  bankruptcy,  or  after  the 
cause  of  suit  shall  first  have  accrued. 

Sec.  9.  And  be  it  further  enacted.  That  all  sales,  transfers  and  other  conveyances  of 
the  assignee  of  the  bankrupt's  property  and  rights  of  property  shall  be  made  at  such 
times  and  in  such  manner  as  shall  be  ordered  and  appointed  by  the  court  in  bankruptcy; 
and  all  assets  received  by  the  assignee  in  money  shall,  within  sixty  days  afterwards,  be 
paid  into  the  court,  subject  to  its  order  respecting  its  future  safe-keeping  and  disposition; 
and  the  court  may  require  of  such  assignee  a  bond,  v)ith  at  least  two  sureties,  in  such 
sum  as  it  may  deem  proper,  conditioned  for  the  due  and  faithful  discharge  of  all  his 
duties,  and  his  compliance  with  the  orders  and  directions  of  the  court;  which  bond  shall 
be  taken  in  the  name  of  the  United  States,  and  shall,  if  there  be  any  breach  thereof,  be 
sued  and  suable,  under  the  order  of  such  court,  for  the  benefit  of  the  creditors  and  other 
persons  in  interest. 

Sec.  10.  And  be  it  further  enacted,  That  in  order  to  insure  a  speody  settlement  and 
close  of  the  proceedings  in  each  case  in  bankruptcy,  it  shall  be  .the  duty  of  the  court  to 
order  and  direct  a  collection  of  the  assets  and  a  reduction  of  the  same  to  money,  and  a 
distribution  thereof  at  as  early  periods  as  practicable,  consistently  with  a  due  regard  to 
the  interests  of  the  creditors;  and  a  dividend  and  distribution  of  such  assets  as  shall 
be  collected  and  reduced  to  money,  or  so  much  thereof  as  can  be  safely  disposed  of, 
consistently  with  the  rights  and  interests  of  third  persons  having  adverse  cfaims  thereto, 
shall  be  made  among  the  creditors  who  have  proved  their  debts,  as  often  as  once  in  six 
months  from  tlie  time  of  the  decree  declaring  the  bankruptcy;  notice  of  such  dividends 
and  distribution  to  be  given  in  some  newspaper  or  newspapers  In  the  district,  designated 
by  the  court,  ten  days  at  least  before  the  order  therefor  is  passed;  and  the  pendency 
of  any  suit  at  law  or  in  equity,  by  or  against  such  third  persons,  shall  not  posl^one  such 
division  and  distribution,  except  so  far  as  the  assets  may  be  necessary  to  satisfy  the  same; 
and  in  all  the  proceedings  in  bankruptcy  in  each  case  shall,  if  practicable,  be  finally 
adjusted,  settled  and  brought  to  a  close  by  the  court,  within  two  years  after  the  decree 
declaring  the  bankruptcy.  And  where  any  creditor  shall  not  have  proved  his  debt  until 
a  dividend  or  distribution  shall  .have  been  made  and  declared,  he  shall  be  entitled  to 
be  paid  the  same  amount,  pro  rata,  out  of  the  remaining  dividends  or  distributions  there- 
after made,  as  the  other  creditors  have  already  received,  before  the  latter  shall  be  entitled 
to.  any  portion  thereof. 

Sec.  11.  And  be  it  further  enacted,  that  the  assignee  shall  have  full  authority,  by  or 
under  the  order  and  direction  of  the  proper  court  in  bankruptcy,  to  redeem  and  discharge 
any  mortgage  or  other  pledge,  or  deposit,  or  lien  upon  any  property,  real  or  personal, 
whether  payable  in  present  or  at  a  future  day,  and  to  tender  a  due  performance  of  the 
conditions  thereof.  And  such  assignee  shall  also  have  authority,  by  and  under  the  order 
and  direction  of  the  proper  court  in  bankruptcy,  to  compound  any  debts  or  other  claims, 
or  securities  due  or  belonging  to  the  estate  of  the  bankrupt;  but  no  such  order  or  direction 
shall  be  made  until  notice  of  the  application  is  given  in  some  public  newspaper  in  the 
district,  to  be  designated  by  the  court,  ten  days  at  least  before  the  hearing,  so  that  all 
creditors  and  other  persons  in  interest  may  appear  and  show  cause,  if  any  they  have,  at 
the  hearing,  why  the  order  or  direction  should  not  be  passed. 
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8bo.  is.  And  be  it  further  enacted.  That  if  any  penoa  who  shall  have  been  discharged 
under  this  act,  shall  afterward  become  bankrupt,  he  shall  not  again  be  entitled  to  a  dis- 
charge under  this  act,  unless  his  estate  shall  produce  (after  all  charges)  sufficient  to  pay 
every  creditor  seventy-five  per  cent  on  the  amount  of  the  debt  which  shall  have  been 
allowed  to  each  creditor. 

8ec«  13.^  And  be  it  further  enacted,  That  the  proceedings  in  all  cases  in  bankruptcy 
shall  be  deemed  matters  of  record;. but  the  same  shall  not  be  required  to  be  recorded  at 
large,  but  shall  be  carefully  filed,  kept  and  numbered  in  the  office  of  the  said  court,  and 
a  docket  only,  or  short  memorandum  thereof,  with  the  numbers,  kept  in  a  book  by  the 
clerk  of  the  court;  and  the  clerk  of  the  court,  for  affixing  his  name. and  the  seal  of  the 
court  to  any  form,  or  certifying  a  copy  thereof,  when  required  thereto,  shall  be  entitled 
to  receive,  as  compensation,  the  sum  of  twenty -five  cents,  and  no  more.  And  no  officer 
of  the  court,  or  commissioner,  shall  be  allowed  by  the  court  more  than  one  dollar  for 
taking  the  proof  of  any  debt  or  other  claim  of  any  creditor  or  other  person  against  the 
estate  of  the  bankrupt;  but  he  may  be  allowed,  in  addition,  his  actual  travd  expenses 
for  that  purposes.  .  ' 

Sec,  14.  And  be  it  further  enacted,  That  where  two  or  more  persons,  who  are  partners 
In  trade,  become  inBoIvent,  an  order  may  be  made  in  the  manner  provided  in  this  act, 
either  on  the  petition  of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any 
(Creditor  of  the  partners,  upon  which  order  all  the  joint  stock  and  property  of  the  corn- 
pan}',  and  also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting 
such  parts  thereof  as  are  herein  exempted;  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed  to  prove  their  respective  debts; 
and  the  assignees  shall  also  keep  separate  accounts  of  the  joint  stock  or  property  of  the 
company,  and  of  the  separate  estate  of  each  member  thereof;  and  after  deducting  out 
of  the  whole  amount  received  by  such  assignees  the  whole  of  the  expenses  and  disburse- 
ments paid  by  them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to  pay 
the  creditors  of  the  company,  and  the  net  proceeds  of  the  separate  estate  of  each  partner 
shall  be  appropriated  to  pay  his  separate  creditors;  and  if  there  shall  be  any  balance 
of  the  separate  estate  of  any  partner,  after  the  payment  of  his  separate  debts,  such 
balance  shall  bo  added  to  the  joint  stock  for  the  payment  of  the  joint  creditors;  and  if 
there  shall  be  any  balance  of  the  joint  stock,  after  payment  of  the  Joint  debts,  such 
balance  shall  be  divided  and  appropriated  to  and  among  the  separate  estates  of  the 
several  partners  according  to  their  respective  rights  and  interests  therein,  and  as  it 
would  have  been  if  the  partnership  had  been  dissolved  without  any  bankruptcy;  and  the 
sum  so  appropriated  to  the  separate  estate  of  each  partner  shall  be  applied  to  the  pay- 
ment of  his  separate  debts;  and  the  certificate  ot  discharge  shall  be  granted  or  refused 
to  each  partner,  as  the  same  would  or  ought  to  be  if  the  proceedings  had  been  against 
him  alone  under  this  act;  and  in  all  other  respects  the  proceedings  against  partners  shall 
be  conducted  in  the  like  manner  as  if  they  had  been  commenced  and  prosecuted  against  one 
person  alone. 

■  Sec.  15.  And  be  it  further  enacted,  That  a  copy  of  any  decree  of  bankruptcy,  and  the 
appointment  of  assignees,  as  directed  by  the  third  section  of  this  act,  shall  be  recited 
in  every  deed  of  lands  belonging  io  the  bankrupt,  sold  and  conveyed  by  any  assignees 
under  and  by  virtue  of  this  act;  and  that  such  recital,  together  with  certified  copy  of 
such  order,  shall  be  full  and  complete  evidence  both  of  the  bankruptcy  and  assignment 
therein  recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bankruptcy  and 
assignment  to  validate  the  said  deed;  and  all  deeds  containing  such  recital,  and  supported 
by  such  proof,  shall  be  as  efl^ectual  to  pass  the  title  of  tlie  bankrupt,  of,  in  and  to,  the 
lands  therein  mentioned  and  described,  to  the  purchaser,  as  fully  to  all  intents  and  pur- 
poses, as  if  made  by  such  bankrupt  himself  immediately  before  such  order. 

Sec.  16.  And  be  it  further  enacted,  That  all  jurisdiction,  power  and  authority,  con- 
ferred upon  and  vested  in  the  district  conrt  of  the  United  States  by  this  act,  in  cases  in 
bankruptcy,  are  hereby  conferred  upon  and  vested  in  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  and  in  and  upon  the  supreme  or  superior  courts  of 
any  of  the  Territories  of  the  United  States,  in  cases  in  bankruptcy,  where  the  bankrupt 
resides  in  the  said  District  of  Columbia,  or  in  either  of  the  said  Territories. 

Sec.  17.  And  be  it  further  enacted.  That  this  act  shall  take  efi'ect  from  and  after  the 
first  day  of  February  next. 


IV.    THE  BANKRUPTCY  ACT  OF  1800. 

A,n  Jioi  to  eatdbliBh  a  uniform  Bysiem  of  Bankruptoy  throughout  the  United  Statee. 

(Passed  April  4th,  1800;  repealed  December  19th,  1803.) 

Btxmojf  1.  Be  it  enacted  by  the  Senate  and  House  of  Kepreeentatiyes  of  the  United 
States  of  America  in  Congress  assembled,  That  from  and  after  the  first  day  of  June 
next,  if  any  merchant  or  other  person  residing  within  the  United  States,  actually  using 
the  trade  of  merchandise,  by  buying  and  selling  in  gross,  or  by  retail,  or  dealing  in 
exchange,  or  as  a  banker,  broker,  factor,  underwriter  or  marine  insurer,  shall,  with 
intent^  unla^'fully  to  delay  or  defraud  his  or  her  creditors,  depart  from  the  State  in  which 
such  person  usually  resides,  or  remain  absent  therefrom,  or  conceal  him  or  herself  therein, 
or  keep  his  or  her  house,  so  that  he  or  she  cannot  be  taken,  or  served  with  process,  or 
willingly  or  fraudulently  procure  him  or  herself  to  be  arrested,  or  his  or  her  lands,  goods, 
money  or  chattels  to  be  attached,  sequestered  or  taken  in  execution,  or  inake  or  cause 
to  be  made  any  fraudulent  conveyance  of  his  or  her  lands,  or  chattels,  or  make  or  admit 
any  false  or  fraudulent  security  or  evidence  of  debt,  or  being  arrested  for  debt,  or  having 
surrendered  him  or  herself  in  discharge  of  bail,  shall  remain  in  prison  two  months  or 
more,  or  escape  therefrom,  or  whose  lands  or  effects  being  attached  by  process  issuing 
out  of ,  or  returnable  to,  any  court  of  common  law,  shall  notj  within  two  months  after 
written  notice  thereof,  enter  special  bail  and  dissolve  the  satne,  or  in  districts  in  which 
attachments  are  not  dissolved  by  the  entry  of  special  bail,  bein^  arrested  for  debt  after 
his  or  her  lands  and  effects,  or  any  part  thereof,  have  been  attached  for  a  debt  or  debts 
amounting  to  one  thousand  dollars  or  upwards,  shall  not,  upon  notice  of  such  attachment, 
give  sufficient  security  for  the  payment  of  what  may  be  recovered  in  the  suit  in  which 
he  or  she  shall  be  arrested,  at  or  before  the  return-day  of  the  same,  to  be  approved  by 
the  judge  of  the  district,  or  some  judge  Of  the  court  out  of  which  the  process  issued 
upon  which  he  is  arrested,  or  to  which  the  same  shall  be  returnable,  every  such  person 
shall  be  deemed  and  adjudged  a  bankrupt:  Provided,  that  no  person  shall  be  liable  to 
a  commission  of  bankruptcy  if  the  petition  be  not  preferred,  in  manner  hereinafter 
directed,  within  six  months  after  the  act  of  bankruptcy  committed. 

Ssc.  8.  And  be  it  further  enacted.  That  the  judge  of  the  district  court  of  the  United  Slates, 
for  the  district  where  the  debtor  resides,  or  usually  resided  at  the  time  of  committing 
the  act  of  bankruptcy,  upon  petition  in  writing  against  such  person  or  persons  being 
bankrupt,  to  him  to  be  exhibited  by  any  one  creditor;  or  by  a  greater  numbery  being 
partners,  whose  single  debt  shall  amount  to  one  thousand  dollars,  or  by  two  creditors 
whose  debts  shall  amount  to  one  thousand,  five  hundred  dollars,  or  by  more  than  two 
creditors  whose  debts  shall  amount  to  two  thousand  dollars,  shall  have  power,  by  com- 
mission under  his  hand  and  seal,  to  appoint  such  good  and  substantial  persons,  being 
citizens  of  the  United  States,  and.  resident  in  such  district,  as  such  judge  shall  deem 
proper,  not  exceeding  three,  to  be  commissioners  of  the  said  bankrupt,  and  in  case  of 
vacancy  or  refusal  to  act,  to  appoint  others  from  time  to  time  as  occasion  may  require: 
Provided  always,  that  before  any  commission  shall  issue,  the  creditdr  or  creditors  petition- 
ing shall  make  affidavit  or  solemn  affirmation  before  the  said  judge  of  the  truth  of  his, 
her  or  their  debts,  and  give  bond,  to  be  taken  by  the  said  judge,  in  the  name  and  for 
the  benefit  of  the  said  party  so  charged  as  a  bankrupt,  and  in  such  penalty,  and  with 
such  surety,  as  he  shall  require,  to  be  conditioned  for  the  proving  of  his,  her  or  their 
debts,  as  well  before  the  commissioners  as  upon  a  trial  at  law,  in  case  the  due  issuing 
forth  of  thQ  said  commission  shall  be  contested,  and  also  for  proving  the  party  a  bank- 
rupt, and  to  proceed  on  such  commission  in  the  manner  herein  prescribed.  And  if  such 
debt  shall  not  be  really  due,  or  after  such  commission  taken  out  it  cannot  be  proved  that 
the  party  was  a  bankrupt,  then  the  said  judge  shall  upon  the  petition  of  the  party 
aggrieved,  in  case  there  be  occasion,  deliver  such  bond  to  the  said  party,  who  may  sue 
thereon,  and  recover  such  damages  under  the  penalty  of  the  same,  as,  upon  trial  at  law, 
he  shall  make  appear  he  has  sustained,  by  reason  of  any  breach  of  the  condition  thereof. 

Sec.  3.  And  be  it  further  enacted,  That  before  the  commissioners  shall  be  capable  of 
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acting,. they  shall  respectively  take  and  subscribe  the  following  oath  or  affirmation,  which 
shall  be  administered  by  the  judge  issuing  the  commission,  or  by  any  of  the  judges  of 
the  Supreme  Court  of  the  United  States,  or  any  judge,  justice  or  chancellor  of  any  State 
court,  and  filed  in  the  office  of  the  clerk  ol  the  district  court:  "I,  A.  B.,  do  swear,  or 
affirm,  that  I  will  faithfully,  impartially  and  honestly,  according  to  the  best  of  my  skill 
and  knowledge,  execute  the  several  powers  and  trusts  reposed  in  me,  as  a  conunissioner, 
in  a  commission  of  bankruptcy  against  ,  and  that  without  favor  or  affection, 

prejudice  or  malice.'*  And  the  commissioners,  who  shall  be  sworn,  as  aforesaid,  shall 
proceed,  as  soon  as  may  be,  to  execute  the  same;  and  upon  due  examination,  and  sufficient 
cause  appearing  against  the  party  charged,  shall  and  may  declare  him  or  her  to  be  a 
bankrupt:  Provided,  that  before  such  examination  be  had,  reasonable  notice  thereof, 
in  writing,  shall  be  delivered  to  the  person  charged  as  a  bankrupt;  or  if  he  or  she  be 
not  found  at  his  or  her  usual  place  of  abode,  to  some  person  of  the  family  above  the  age  of 
twelve  years,  or  if  no  such  person  appear,  shall  be  fixed  at  the  front  or  other  public  door 
of  the  house  in  which  he  or  she  usually  resides,  and  thereupon  it  shall  be  in  the  power 
of  such  person,  so  charged  as  aforesaid,  to  demand  before,  or  at  the  time  appointed  for 
such  examination,  that  a  jury  be  empanelled  to  inquire  into  the  fact  or  facts  alleged 
as  the  causes  for  issuing  the  commission,  and  on  such  demand  being  made  the  inquiry 
shall  be  had  before  the  judge  granting  the  commission,  at  such*time  as  he  may  direct, 
and  in  that  case  such  person  shall  not  be  declared  bankrupt,  unless,  by  the  verdict  of 
the  jury,  he  or  she  shall  be  found  to  be  within  the  description  of  this  act»  and  shall  be 
convicted  of  some  one  of  the  acts  described  in  the  first  section  of  this  act:  Provided  also, 
that  any  commission  which  shall  be  taken  out  as  aforesaid,  and  which  shall  not  be  pro- 
ceeded in  as  aforesaid,  within  thirty  days  thereafter,  may  be  superseded  by  the  said  judge 
who  shall  have  granted  the  same,  upon  the  application  of  the  party  thereby  charged  as 
a  bankrupt,  or  of  any  creditor  of  such  person,  sinless  the  delay  shall  have  beei^uviavoidable 
or  upon  a  just  occasion. 

Sec.  4.  And  be  it  further  enacted,  That  the  conunissioners  so  to  be  appointed  shall 
have  power  forthwith,  after  they  have  declared  such  person  a  bankrupt,  to  cause  to  be 
apprehended,  by  warrant  under  their  hands  and  seals,  the  body  of  such  bankrupt,  where- 
soever to  be  found  within  the  United  States:  Provided,  tliey  shall  think  that  there  is 
reason  to  apprehend  that  the  said  bankrupt  intends  to  abscond  or  conceal  him  or  herself, 
and  in  case  it  be  necessary  in  order  to  take  the  body  of  said  bankrupt,  shall  have  power 
to  cause  the  doors  of  the  dwelling-house  of  such  bankrupt  to  be  broken,  or  the  doors  of 
any  other  house  in  which  he  or  she  shall  be  found. 

Sec.  5.  And  be  it  further  enacted.  That  it  shall  be  the  duty  of  the  commissioners  so 
to  be  appointed,  forthwith,  after  they  have  declared  such  person'  a  bankrupt,  and  they 
shall  have  power  to  take  into  their  possession  all  the  estate,  real  and  personal,  of  every 
nature  and  description,  to  which  the  said  bankrupt  may  be  entitled,  either  in  law  or 
equity,  in  any  manner  whatsoever,  and  cause  the  same  to  be  inventoried '  and  appraised 
to  the  best  value,  (his  or  her  necessary  wearing  apparel,  and  the  nefsessary  wearing 
apparel  of  the  wife  and  children,  and  necessary  beds  and  bedding  of  such  bankrupt  only 
excepted)  and  also  to  take  into  their  possession,  and  secure,  all  deeds  and  l>ooks  of  account, 
papers  and  writings  belonging  to  such  bankrupt;  and  shall  cause  the  same  to  be  safely 
kept,  until  assignees  shall  be  chosen  or  appointed,  in  manner  hereafter  provided. 

Sec.  6.  And  be  it  further  enacted.  That  the  said  commissioners  shall  forthwith,  after 
they  have  declared  such  person  a  bankrupt,  cause  due  and  sufficient  public  notice  thereof 
to  be  given,  and  in  such  notice  shall  appoint  some  convenient  time  and  place  for  the 
creditors  to  meet,  in  order  to  choose  an  assignee  or  assignees  of  the  said  bankrupt's  estate 
and;  effects;  at  which  meeting  the  said  commissioners  shall  admit  the  creditors  of  such 
bankrupt  to  prove  their  debts;  and  where  any  creditor  shall  reside  at  a  distance  from  the 
place  of  such  meeting,  shall  allow  the  debt  of  such  creditor  to  be  proved-  by  oath  or 
affirmation*  made  before  some  competent  authority,  and  duly  certified,  and  shall  permit 
any  person  duly  authorized  by  letter  of  attorney  from  such  creditor,  due  proof  of  the 
execution  of  such  letter  of  attorney  being  first  made,  to  vote  in  the  choice  of  an  assignee 
or  assignees  of  the  bankrupt's  estate  and  effects  in  the  place  and  stead  of  such  creditor: 
and  the  said  commissioners  shall  assign,  transfer  or  deliver  over,  all  and  singular,  the  said 
bankrupt's  estate  and  effects,  aforesaid,  with  all  muniments  and  evidences  thereof,  to 
such  person  or  persons  as  the  major  part  in  value  of  such  creditors,  according  to  the 
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several  debts  tben  proved,  shall  choose  as  aforesaid:  Provided  always,  That  in  such 
choice,  no  vote  shall  be  given  by,  or  in  behalf  of,  any  creditor  whose  debt  shall  not  amoant 
to  two  hundred  dollars. 

Beg.  7.  Provided  always,  and  be  it  further  enacted,  That  it  shall  be  lawful  for  the 
said  commissioners,  as  often  as  they  shall  see  cause,  for  the  better  preserving  and  securing 
of  the  bankrupt's  estate,  before  assignees  shall  be  chpsen  as  aforesaid,  immediately  to 
appoint  one  or  more  assignee  or  assignees  of  the  estate  and  effects  aforesaid,  or  any  part 
thereof;  which  assignee  or  assignees  aforesaid,  or  any  of  them,  may  be  removed  at  the 
meeting  of  the  creditors,  so  to  be  appointed  as  aforesaid  for  the  choice  of  assignees,  is 
such  creditors,  entitled  to  vote  as  aforesaid,  or  the  major  part  in  value  of  them,  shall 
think  fit;  and  such  assignee  or  assignees  as  shall  be  so  removed,  shall  deliver  up  all  the 
estate  and  effects  of  such  bankrupt  which  shall  have  come  to  his  or  their  liands  or  posses- 
sion, unto  such  other  assignee  or  assignees  as  shall  be  chosen  by  the  creditors  as  afore- 
said; and  all  such  estate  and  effects  shall  be,  to  all  intents  and  purposes,  as  effectually 
and  legally  voted  in  such  new  assignee  or  ajssignees  as  if  the  first  assignment  had  been 
made  to  him  or  tliem  by  the  said  commissioners;  and  if  such  first  assignee  or  assignees 
shall  refuse  or  neglect,  for  the  space  of  ten  days  next  after  notice,  in  writing,  from 
such  new  assignee  or  assignees  of  their  appointment,  as  aforesaid,  to  deliver  over  as  afore- 
said, all  the  estate  and  effects  as  aforesaid,  every  such  assignee  or  assignees  shall,  respec- 
tively, forfeit  a  sum  not  exceeding  five  thousand  dollars,  for  the  use  of  the  creditors,  and 
shall  moreover  be  liable  for  the  property  so  detained. 

Sec.  8.  And  be  it  further  enacted.  That  at  any  time  previous  to  the  closing  of  the 
accounts  of  the  said  assignee  or  assignees  so  chosen  as  aioresaid,  it  shall  be  lawful  for 
such  creditors  of  the  bankrupt  as  are  hereby  authorized  to  vote  in  the  choice  of  assignees, 
or  the  major  part  of  them  in  value,  at  a  regular  meeting  of  the  said  creditors,  to  be 
called  for  that  purpose  by  the  said  commissioners,  or  by  one-fourth  in  value  of  such 
creditors,  to  remove  all  or  any  of  the  assignees  chosen  as  aforesaid,  and  to  choose  one  or 
more  in  his  or  their  place  and  stead ;  and  such  assignee  or  assignees  as  shall  be  so  removed 
shall  deliver  up  all  the  estate  and  effects  of  such  bankrupt  which  shall  have  come  into 
his  or  their  hands  or  possession,  unto  such  new  assignee  or  assignees  as  shall  be  chosen 
by  the  creditors  at  such  meeting;  and  all  such  estate  and  effects  shall  be,  to  all  intents 
and  purposes,  as  effectually  and  legally  vested  in  such  new  assignee  or  assignees 
as  if  the  first  assignment  had  been  made  to  him  or  them  by  the  said  commis- 
sioners; and  if  such  former  assignee  or  assignees  shall  refuse  or  neglect,  for  the  space 
of  ten  days  next  after  notice,  in  writing  from  such  new  assignee  or  assignees  of  their 
appointment,  as  aforesaid,  to  deliver  over,  as  aforesaid,  all  the  estate  and  effects  aforesaid, 
every  such  former  assignee  or  assignees  shall  respectively  forfeit  a  sum  not  exceeding  five 
thousand  dollars  for  the  use  of  the  creditors,  and  moreover  shall  be  liable  for  the  property 
so  detained. 

Sec.  9»  And  be  it  further  enacted,  That  whenever  a  new  assignee  or  assignees  shall  be 
chosen  as  aforesaid,  no  suit  at  law  or  in  equity  shall  be  thereby  abated;  but  it  shall  and 
may  be  lawful  for  tlie  court  in  which  any  suit  may  depend,  upon  the  suggestion  of  the 
removal  of  a  former  assignee  or  assignees,  and  of  the  appointment  of  a  new  assignee  or 
assignees,  to  allow'  the  name  of  such  new  assignee  or  assignees,  to  be  substituted  in  place 
of  the  name  or  names  of  the  former  assignee  or  assignees,  and  thereupon  the  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  new  assignee  or  assignees,  in  the  same  manner 
as  if  he  or  they  had  originally  commenced  the  suit  in  his  or  their  own  names. 

Sec.  10.  And  be  it  further  enacted.  That  the  assignment  or  assignments  of  the  com- 
missioners of  the  bankrupt's  estate  and  effects  as  aforesaid,  made  as  aforesaid,  shall  be 
good  at  law  or  in  equity  against  the  bankrupt,  and  all  persons  claiming  by,  from  or  under 
such  bankrupt,  by  aity  act  done  at  the  time,  or  after,  he  shall  have  committed  the  act 
of  bankruptcy  upon  which  the  commission  issued:  Provided  always,  that  in  case  of  a 
bona-fide  purchase  made  before  the  issuing  of  the  commission  from  or  under  such  bank- 
rupt, for  a  valuable  consideration,  by  any  person  having  no  knowledge,  information  or 
notice  of  any  act  of  bankruptcy  committed,  such  purchase  shall  not  be  invalidated  or 
impeached. 

* 

Sec.  11.  And  be  it  further  enacted.  That  the  said  commissioners  shall  have  power,  by 
deed  or  deeds,  under  their  hands   and   seals,  to  assign  and  convey  to  the  assignee  or 
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ASfligDees  to  be  appointed  or  chosen  as  aforesaid,  any  lands,  tenements  or  hereditaments 
which  such  bankrupt  shall  be  seized  of  or  entitled  to,  in  fee  tail,  at  law,  or  in  equity, 
in  possession,  remainder  or  reversion,  for  the  benefit  of  the  creditors;  and  all  such  deeds 
being  duly  executed  and  recorded,  according  to  the  laws  of  the  State  within  which  sueh 
lands,  tenements  or  hereditaments  may  be  situated,  shall  be  good  and  effectual  against 
all  persons  whom  the  said  bankrupt,  by  common  recovery,  or  other  means,  might  or  could 
bar  of  any  estate,  right,  title  of  or  in  the  said  lands,  tenements  or  hereditaments. 

Sbc.  18.  And  be  it  further  enacted.  That  if  any  bankrupt 'shall  have  conveyed  or 
assured  any  lands,  goods  or  estate,  unto  any  person,  upon  condition  or  power  of  redemp- 
tion, by  payment  of  money  or  otherwise;  it  shall  be  lawful  for  the  commissioners,  or  for 
any  person  by  them  duly  authorized  for  that  purpose,  by  writing,  under  their  hands  and 
seals,  to  make  tender  of  money  or  other  performance  according  to  the  nature  of  su^ 
condition,  as  fully  as  the  bankrupt  might  have  done;  and  the  commissioners,  after  such 
performance  or  tender,  shall  have  power  to  assign  such  lands,  goods  and  estate  for  the 
benefit  of  the  creditors,  as  fully  and  effectually  as  any  other  part  of  the  estate  of  such 
bankrupt. 

Sec.  13.  And  be  it  further  enacted.  That  the  commissioners  aforesaid  shall  have  power 
to  assign,  for  the  use  aforesaid,  all  the  debts  due  to  such  bankrupt,  or  to  any  other  person 
for  his  or  her  use  or  benefit;  which  assignment  shall  vest  the  property  and  right  thereof 
in  the  assignee  or  assignees  of  such  bankrupt,  as  fully  as  if  the  bond,  judgment,  contract 
or  claim  had  originally  belonged  or  been  made  to  the  said  assignees;  and  after  the  said 
assignment,  neither  the  said  bankrupt  nor  any  person  acting  as  trustee  for  him  or  her, 
shall  have  power  to  recover  or  discharge  the  same,  nor  shall  the  same  be  attached  as  the 
debt  of  the  said  bankrupt ;  but  the  assignee  or  assignees  aforesSid  shall  have  such  remedy 
to  recover  the  same,  in  his  or  their  own  name  or  names,  as  such  bankrupt  might  or  could 
have  had  if  no  commission  of  bankruptcy  had  issiied.  And  when  any  action  in  the  name 
of  such  bankrupt  shall  have  been  commenced,  and  shall  be  pending  for  the  recovery  of 
any  debt  or  eff^ts  of  such  bankrupt,  which  shall  be  assigned,  or  shall  or  might  become 
vested  in  the  assignee  or  assignees  of  such  bankrupt  as  aforesaid,  then  such  assignee  or 
assignees  may  claim  to  be,  and  shall  be  thereupon,  admitted  to  prosecute  such  action  in 
his  or  their  name,  for  the  use  and  benefit  of  the  creditors  of  such  bankrupt;  and  the  same 
judgment  shall  be  rendered  in  such  action,  and  all  attachments  and  other  security  taken 
therein  shall  be  in  like  manner  holden  and  liable,  as  if  the  said  action  had  been  originally 
commenced  in  the  name  of  said  assignee  or  assignees,  after  the  original  plaintiff  therein  had 
become  a  bankrupt  as  aforesaid:  Provided,  that  where  a  debtor  shall  have,  bona-fide, 
paid  his  debt  to  any  bankrupt,  without  notice  that  such  person  was  bankrupt,  he  or  she 
shall  not  be  liable  to  pay  the  same  to  the  assignee  or  assignees. 

Sec.  14.  And  be  it  further  enacted.  That  if  complaint  shall  be  made  or  information 
given  to  the  commissioners,  or  if  they  shall  have  good  reason  to  believe  or  suspect,  that 
any  of  the  property,  goods,  chattels,  or  debts,  of  the  bankrupt  are  in  the  possessfon  of  any 
other  person,  or  that  any  person  is  indebted  to  or  for  the  use  of  the  bankrupt,  then  the 
said  commissioners  shall  have  power  to  summon,  or  to  cause  to  be  summoned,  by  their 
attorney  or  other  person  duly  authorized  by  them,  all  such  persons  before  them,  or  the 
judge  of  the  district  where  such  person  shall  reside,  by  such  process,  or  other  means,  as 
they  shall  think  convenient,  and  upon  their  appearance  to  examine  them  by  parole  or  by 
interrogatories,  in,  writing,  on.  oath  or  affirmation,  which  oath  or  afiirmation  they  are 
hereby  empowered  to  administer,  respecting  the  knowledge  of  all  such  property,  goods, 
chattels  and  debts;  and  if  such  person  shall  refuse  to  be  sworn  or  affirmed,  and  to  make 
answer  to  such  questions  or  interrogatories  as  shall  be  administered,  aiid  to  subscribe  the 
said  answers,  or  upon  examination  shall  not  declare  the  whole  truth,  touching  the  subject- 
matter  of  such  examination,  then  it  shall  be  lawful  for  the  comjnissioners  or  judge  to 
commit  such  person  to  prison,  there  to  be  detained  until  they  shall  submit  themselves  to 
be  examined  in  manner  aforesaid,  and  they  shall,  moreover,  forfeit  double  the  value  of 
all  the  property,  goods,  chattels  and  debts  by  them  concealed. 

Sec.  15.  And  be  it  further  enacted,  That  if  any  of  the  aforesaid  persons  shall,  after 
legal  summons  to  appear  before  the  commissioners  or  judge,  to  be  examined,  refuse  to 
attend,  or  shall  not  attend  at  the  time  appointed,  having  no  such  impediment  as  shall  be 
allowed  of  by  the  commissioners  or  judge  it  shall  be  lawful  for  the  4aid  commissioners 
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or  judge  to  direct  their  warranta  to  such  pereon  or  persons  as  by  them  shall  be  thought 
proper,  to  apprehend  such  person  as  shall  refuse  to  appear,  and  to  bring  them  before  the 
commissioners  or  judge  to  be  examined,  and  upon  their  refusal  to  come,  to  commit  them 
to  prison,  until  they  shall  subn^it  themselves  to  be  examined  according  to  the  directions 
of  this  act:  Provided,  that  such  witnesses  aa  shall  be  so  sent  for  shall  be  allowed  such 
compensation  as  the  commissioners  or  judge  shall  think  fit,  to  be  ratably  borne  by  the 
creditors;  and  if  any  person,  other  than  the  bankrupt,  either  by  subornation  of  others, 
or  by  his  or  her  own  act>  shall  wilfully  or  corruptly  commit  perjury,  shall  on  conviction 
thereof  be  fined  not  exceeding  four  thousand  dollars  and  impo'isoned  not  jsaoceeding  two 
years,  and  moreover  shall,  in  either  case,  be  rendered  incapable  of  being  a  witness  in 
iny  court  of  record. 

Sec.  16.  And  be  it  further  enacted,  That  if  any  person  or  persons  shall  fraudulently 
or  collusively  claim  any  debts,  or  claim  or  detain  any  real  or  personal  estate  of  the 
bankrupt,  every  such  person  shall  forfeit  double  the  value  thereof,  to  and  for  the  use  of  the 
creditors. 

Sec.  17.  And  be  it  further  enacted.  That  if  any  person,  prior  to  his  or  her  becoming  a 
bankrupt^  shall  convey  to  any  of  his  or  her  children,  or  other  persons,  any  lands  or  goods, 
or  transfer  his  or  her  debts  or  demands  into  other  persons'  names,  with  intent  to  defraud 
his  or  her  creditors,  the  commissioners  shall  have  power  to  assign  the  same  in  as  effectual 
a  manner  as  if  the  bankrupt  had  been  actually  seized  or  possessed  thereof. 

» 

Sec.  18.  And  be  it  further  enacted,  That  if  any  person  or  persons  who  shall  become 
bankrupt  within  the  intent  and  meaning  of  this  act,  and  against  whom  a  commission  of 
bankruptcy  shall  be  duly  issued,  upon  which  commission  such  person  or  persons  shall  be 
declared  bankrupt,  shall  not,  within  forty-two  days  after  notice  thereof,  in  writing,  to 
be  left  at  the  usual  place  of  abode  of  such  person  or  persons,  or  personal  notice  in  case 
such  person  or  persons  be  then  in  prison,  and  notice  given  in  some  gazette,  that  such  com- 
mission hath  been  issued,  and  of  the  time  and  place  of  meeting  of  tHe  commissioners,  sur- 
render him  or  herself  to  the  said  commissioners,  and  sign  or  subscribe  such  surrender, 
and  submit  to  be  examined,  from  time  to  time,  upon  oath  or  solemn  afiirmation,  by  and 
before  such  commissioners,  and  in  all  things  conform  to  the  provisions  of  this  act,  and  also 
upon  such  his  or  her  examination  fully  and  truly  disclose  and  discover  all  his  or  her 
effects  and  estate,  real  and  personal,  and  how  and  in  what  manner,  to  whom  and  upon 
what  consideration,  and  at  what  time  or  times,  he  or  she  hath  disposed  of,  assigned  or 
transferred,  any  of  his  or  her  goods,  wares  or  merchandise,  monies  or  other  effects  and 
estate,  and  of  all  books,  papers  and  writings  relating  thereunto  of  which  he  or  she  was 
possessed,  or  in  or  to  which  he  or  she  was  in  any  way  interested  or  entitled,  or  which 
any  person  or  persons  shall  then  have,  or  shall  have  had  in  trust  for  him  or  her,  or  for  his 
or  her  use,  at  any  time  before  or  after  the  issuing  of  the  said  commission,  or  whereby 
such  bankrupt,  or  his  or  her  family  then  hath  or  may  have  or  expect  any  profit,  possibility 
of  profit,  benefit  or  advantage  whatsoever,  except  only  such  part  of  his  or  her  estate  and 
effects  as  shall  have  been  really  and  bona-fide  before  sold  and  disposed  of  in  the  way  of 
his  or  her  trade  and  dealings,  and  except  such  sums  of  money  as  shall-  have  been  laid 
out  in  the  ordinary  expenses  of  his  or  her  family,  and  also  upon  such  examination,  ex« 
ecute  in  due  form  of  law  such  conveyance,  assurance  and  assigpiment  of  his  or  her  estate, 
whatsoever  and  wheresoever,  as  shall  be  devised  and  directed  by  the  commissioners,  to 
vest  the  same  in  the  assignees,  their  heirs,  executors,  administrators  and  assigns  forever, 
in  trust,  for  the  use  of  all  and  every  the  creditors  of  such  bankrupt,  who  shall  come  in 
and  prove  their  debts  under  the  commission;  and  deliver  up  unto  the  commissioners  all 
such  part  of  his  or  her,  the  said  bankrupt's  goods,  wares,  merchandise,  money,  effects  and 
estate,  and  all  books,  papers  and  writing  thereunto  relating,  as  at  the  time  of  such  exam- 
ination shall  be  in  his  or  her  possession,  custody  or  power,  his  or  her  necessary  wearing 
apparel,  and  the  necessary  wearing  apparel  of  the  wife  and  children,  and  necessary  beds 
and  bedding  of  such  bankrupt  only,  excepted,  then  he  or  she  the  said  bankrupt,  upon  the 
conviction  of  any  wilful  default  or  omission  in  any  of  the  matters  or  things  aforesaid, 
shall  be  adjudged  a  fraudulent  bankrupt,  and  shall  suffer  imprisonment  for  a  term  not 
less  than  twelve  months,  nor  exceeding  ten  years,  and  shall  not  at  any  time  after  be 
entitled  to  the  benefits  of  this  act:  Provided  always,  that  in  case  any  bankrupt  shall  be 
in  prison  or  custody  at  the  time  of  issuing  such  commission,  and  is  willing  to  surrender 
and  submit  to  be  examined  according  to  the  directions  of  this  act,  and  can  be  brought 
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before  the  said  oommiaBionera  and  creditors  for  that  purpose,  the  expense  thereof  shall 
be  paid  out  of  the  said  bankrupt's  effects,  and  in  case  such  bankrupt  is  in  execution,  or 
cannot  be  brought  before  the  commissiofiers,  that  then  the  said  commissioners,  or  some 
one  of  them,  shall  from  time  to  time  attend  the  said  bankrupt  in  prison  or  custody,  and 
take  his  or  her  discovery  as  in  other  cases,  and  the  assignees  or  one  of  them,  or  some 
person  appointed  by  them,  shall  attend  such  bankrupt  in  priscm  or  custody,  and  produce 
his  or  her  books,  papers  and  writings,  in  order  to  enable  him  or  her  to  prepare  his  or  her 
discovery ;  a  copy  whereof  the  said  assignees  shall  apply  for,  and  the  said  bankrupt  shall 
deliver  jto  them  or  their  order  within  a  reasonable  time  after  the  same  shall  liave  been 
required. 

Sec.  19.  And  be  it  further  enacted.  That  the  said  commissioners  shall  appoint,  within 
the  said  forty-two  days,  so  limited  as  aforesaid,  for  the  bankrupt  to  surrender  and  conform 
as  aforesaid,  not  less  than  three  several  meetings  for  the  purposes  aforesaid,  the  third  of 
which  meetings  shall  be  on  the  last  of  the  said  forty-two  days :  Provided  always,  that  the 
judge  of  the  district  within  which  such  commission  issues  shall  have  power  to  enlarge 
the  time  so  limited  as  aforesaid,  for  the  purposes  aforesaid,  as  he  shall  think  fit,  not 
exceeding  fifty  days,  to  be  computed  from  the  end  of  the  said  forty-two  days,  so  as  such 
order  for  enlarging  the  time  be  made  at  least  siit  days  before  the  expiration  of  said  term. 

Seo.  80.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  commissioners,  or 
any  other  person  or  officers  by  them  to  be  appointed,  by  their  warrant,  under  their  hands 
and  seals,  to  break  -open  in  the  day  time  the  houses,  chambers,  shops,  warehouses,  doors, 
trunks  or  chests,  of  the  bankrupt,  where  any  of  his  or  her  goods  or  estate,  deeds,  books  of 
account  or  writings,  shall  be,  and  to  take  possession  of  the  goods,  money  and  other  estate, 
deeds,  books  of  account  or  writings  of  such  bankrupt. 

Sec.  81.  And  be  it  further  enacted,  That  if  the  bankrupt  shall  refuse  to  be  examined, 
or  to  answer  fully,  or  to  subscribe  his  or  her  examination  as  aforesaid,  it  shall  be  lawful 
for  the  oonmiissionerfe  to  commit  the  ofi^ender  to  close  imprisonment  until  he  or  she  shall 
conform  him  or  herself;  and  if  the  said  bankrupt  shall  submit  to  be  examined,  and  upon 
his  or  her  examination  it  shall  appear  that  he  or  she  hath  committed  wilful  or  corrupt 
perjury,  he  or  she  may  be  indicted  therefor,  -and  being  thereof  convicted  shall  sniffer 
imprisonment  for  a  term  not  less  than  two  years,  nor  ^cceeding  ten  years. 

Sec.  88.  And  be  it  further  enacted.  That  every  bankrupt  having  surrendered,  shall,  at 
all  seasonable  times  before  the  expiration  of  the  said  forty-two  days,  as  aforesaid,  or  of 
such  further  time  as  shall  be  allowed  to  finish  his  or  her  examination,  be  at  liberty  to 
inspect  his  or  her  books  and  writings,  in  the  presence  of  some  person  to  be  appointed  by 
the  commissioners,  and  to  bring  with  him  or  her,  for  his  or  her  assistance,  such  persons 
as  he  or  she  shall  think  fit,  not  exceeding  two  at  one  time,  and  to  make  extracts  and 
copies  to  enable  him  or  her  to  make  a  full  discovery  of  his  or  her  effects;  and  the  said 
bankrupt  shall  be  free  from  arrest,  in  coming  to  surrender,  and  after  having  surrendered 
to  the  said  commissioners  for  the  said  forty-two  days,  or  such  farther  time  as  shall  be 
allowed  for  the  finishing  his  or  her  examination;  and  in  case  such  bankrupt  shall  be 
arrested  for  debt,  or  taken  on  any  escape  warrant  or  execution,  coming  to  surrender,  or 
after  his  or  her  surrender  within  the  time  before  mentioned,  then  on  producing  such  sum- 
mons or  notice  under  the  hands  of  the*  commissioners,  and  giving  the  officer  a  copy  thereof, 
he  or  she  shall  be  discharged;  and  in  case  any  officer  shall  afterwards  detain  such  bank- 
rupt, such  officer  shall  forfeit  to  such  bankrupt,  for  his  or  her  own  use,  ten  dollars  for 
every  day  he  shall  detain  the  bankrupt. 

Sec,  88.  And  be  it  further  enacted,  That  every  person  who  shall  knowingly  or  wilfully 
receive  or  keep  concealed  any  bankrupt  so  as  aforesaid  summoned  to  appear,  or  who  shall 
assist  such  bankrupt  in  concealing  him  or  herself,  or  in  absconding,  shall  suffer  such 
imprisonment,  not  exceeding  twelve  months,  or  pay  such  fine  to  the  United  States,  .not 
exceeding  one  thousand  dollars,  as  upon  conviction  thereof  shall  be  adjudged. 

Sec.  84.  And  be  it  further  enacted.  That  the  said  commissioners  shall  have  power  to 
examine,  upon  oath  or  affirmation,  the  wife  of  any  person  lawfully  declared  a  bankrupt, 
for  the  discovery  of  such  part  of  his  estate  as  may  be  concealed  or  disposed  of  by  such 
wife,  or  by  any  other  person;  and  the  wife  shall  incur  such  penalties  for  not  appearii}^ 


Bankbuptcy  Act  of  1800.  1557 


before  the  said  oommiasioners,  or  refusing  to  be  sworn  or  affirmed  or  examined,  and  to 
subscribe  ber  examination,  or  for  not  disclosing  the  truth,  as  by  this  act  is  proyided  against 
any  other  person  in  like  cases. 

8kg.  86.  And  be  it  further  enacted.  That  in  case  any  person  shall  be  committed  by  the 
oommissioners  for  refusing  to  answer,  or  for  not  fully  answering  any  question,  or  for 
any  other  cause,  the  eonunissioners  shall  in  their  warrant  specify  such  question  or  other 
cause  of  commitment. 

Sec.  86.  And  be  it  further  enacted,  That  if  after  the  bankrupt  shall  have  finished  his 
or  her  final  examination,  any  other  person  or  persons  shall  voluntarily  make  discovery 
of  any  part  of  such  bankrupt's  estate,  before  unknown  to  the  commissioners,  such  person 
or  persons  shall  be  entitled  to  five  per  cent,  out  of  the  effects  so  discovered,  and  such 
further  reward  as  the  commissioners  shall  think  proper;  and  any  trustee  having  notice 
of  the  bankrupt<Sy,  wilfully  concealing  the  estate  of  any  bankrupt  for  the  space  of-  ten 
days  after  the  bankrupt  shall  have  finished  his  final  examination,  as  aforesaid,  shall  for- 
feit double  the  value  of  the  estate  so  concealed,  for  the  benefit  of  the  creditors. 

Sec.  87.  And  be  it  further  enacted,  That  if  any  bankrupt,  after  the  issuing  any  commis- 
sion against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver  to  such 
person,  goods,  or  any  other  satisfaction  or  security  for  his  or  her  debt>  whereby  such 
person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than  the 
other  creditors,  such  preference  shall  be  a  new  act  of  bankruptcy,  and  on  good  proof 
thereof  such  commission  may  and  shall  be  superseded,  ai?d  it  shall  and  may  be  lawful 
for  either  of  the  judges  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission,  and  such  person,  so  taking  such  undue 
satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  received,  and  shall  pay  back  or  deliver  up  the  same, 
or  the  fuU  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission,  in  manner  aforesaid,  in  trust  for,  and  to  be  divided  among,  the 
other  creditors  of  the  said  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  88.  And  be  it  further  enacted,  That  if  any  bankrupt,  after  the  issuing  any  com- 
mission against  him  or  her,  pay  to  the  person  who  sued  out  the  same,  or  give  or  deliver 
to  such  person,  goods,  or  any  other  satisfaction  or  security,  for  his  or  her  debt,  whereby 
such  person  shall  privately  have  and  receive  a  greater  proportion  of  his  or  her  debt  than 
the  other  creditors,  such  preference  shall  be  a  new  act  of  bankruptcy,  and  on  good  proof 
thereof,  such  commission  shall  and  may  be  superseded,  and  it  shall  and  may  be  lawful 
for  either  of  the  judges,  having  authority  to  grant  the  commission  as  aforesaid,  to  award 
any  creditor  petitioning  another  commission;  and  such  person,  so  taking  such  undue 
satisfaction  as  aforesaid,  shall  forfeit  and  lose,  as  well  his  or  her  whole  debts,  as  the 
whole  he  or  she  shall  have  taken  and  received,  and  shall  pay  back,  or  deliver  up  the  same, 
or  the  full  value  thereof,  to  the  assignee  or  assignees  who  shall  be  appointed  or  chosen 
under  such  commission  in  manner  aforesaid,  in  trust  for,  and  to  be  divided  amongst  the 
other  creditors  of  the  said  bankrupt,  in  proportion  to  their  respective  debts. 

Sec.  89.  And  be  it  further  enacted.  That  every  person  who  shall  be  chosen  assignee 
of  the  estate  and  effects  of  a  bankrupt  shall,  at  some  time  after  the  expiration  of  four 
months,  and  within  twelve  months  from  the  time  of  issuing  the  commission,  cause  at 
least  thirty  days  public  notice  to  be  given  of  the  time  and  place  the  commissioners  and 
assignees  intend  to  meet,  to  make  a  dividend  or  distribution  of  the  bankrupt's 'estate  and 
effects;  at  which  time. the  creditors  who  have  not  before  proved  their  debts  shall  be  at 
liberty  to  prove  the  same;  and  upon  every  such  meeting  the  assignee  or  assignees  shall 
produce  to  the  commissioners  and  creditors  then  present  fair  and  just  accounts  of  all 
his  or  their  receipts  and  payments,  touching  the  bankrupt's  estate  and  effects,  and  of 
wtiat  shall  remain  outstanding,  and  the  particulars  thereof,  and  shall,  if  the  creditors 
then  present,  or  a  major  part  of  them,  require  the  same,  be  examined  upon  oath  or  solemn 
afiirmation  before  the  same  commissioners,  touching  the  truth  of  such  accounts;  and  in 
such  accounts  the  said  assignee  or  assignees  shall  be  allowed  and  retain  all  such  sum 
and  sums  of  money  as  they  shall  have  paid  or  expended  in  suing  out  and  prosecuting  the 
commission,  and  all  other  just  allowances  on  account  of  or  by  reason  or  means  of  their 
being  assignee  or  assignees;   and  the   said  commissioners  shall  order  such  part  of  the 
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net  produce  of  the  said  bankrupt's  estate  as  by  such  accounts  or  otherwise  shall  appear  to 
be  in  the  hands  of  th»  said  assignees,  as  they  shall  think  fit,  to  be  forthwith  divided  among 
such  of  the  bankrupt's  creditors  as  have  duly  proved  their  debts  under  such  tK>mmi88ion, 
in  proportion  to  their  several  and  respective  debts;  and  the  commissioners  shall  make 
such  their  order  for  a  dividend  in  writing,  under  their  hands,  and  shall  cause  one  part 
of  such  order  to  be  filed  amongst  the  proceedings  under  the  said  commission,  and  shall 
deliver  to  each  of  the  assignees  under  such  commission  a  duplicate  of  such  their  order, 
which  order  of  distribution  shall  contain  an  account  of  the  time  and  place  of  making 
such  order,  and  the  sum  total  or  quantum  of  all  the  debts  proved  under  the  commission, 
and  the  sum  total  of  the  money  remaining  in  the  hands  of  the  assignee  or  assignees  to 
be  divided,  and  how  many  per  cent,  in  paHicular  is  there  ordered  to  be  paid  to  every 
creditor  of  his  debt;  and  the  said  assignee  or  assignees,  in  pursuance  of  such  order,  and 
without  any  deed  or  deeds  of  distribution  to  be  made  for  the  purpose,  shall  forthwith 
make  such  dividend  and  distribution  accordingly,  and  shall  take  receipts  in  a  book  to  be 
kept  for  the  purpose,  from  each  creditor,  for  the  part  or  share  of  such  dividend  or  distri- 
bution which  he  or  they  shall  make  and  pay  to  each  creditor  respectively ;  and  such  order 
and  receipt  shall  be  a  full  and  effectual  discharge  to  such  assignee  for  so  much  as  he  shall 
fairly  pay,  pursuant  to  such  order  as  aforesaid. 

Sec.  80.  And  be  it  further  enacted.  That  within  eighteen  months  next  after  the  issuing 
of  the  commission  the  assignee  or  assignees  shall  make  a  second  dividend  of  the  bank- 
rupt's estate  and  effects,  in  case  the  same  were  not  wholly  divided  upon  the  first  dividend, 
and  shall  cause  due  public  notice  to  be  given  of  the  time  and  place  the  said  commissioners 
intend  to  meet  to  make  a  second  distribution  of  the  bankrupt's  esitate  and  effects,  and  for 
the  creditors  who  shall  not  before  have  proved  their  debts  to  come  in  and  prove  the  same ; 
and  at  said  meeting  the  said  assignees  shall  produce,  on  oath  or  solemn  affirmatron  as 
aforesaid,  their  account  of  the  bankrupt's  estate  and  effects,  and  what  upon  the  balance 
thereof  shall  appear  to  be  in  their  hands  shall,  by  like  ord*eT  of  the  commissioners,  be 
forthwith  divided  amongst  such  of  the  bankrupt's  creditors  as  shall  have  made  due  proof 
of  their  debts,  in  proportion  to  their  several  and  respective  debts,  which  second  dividend 
shall  be  final,  unless  any  suit  at  law  or  in  equity  be  pending,  6r  any  part  of  the  estate 
standing  out  that  could  not  have  been  disposed  of,  or  that  the  major  part  of  the  creditors 
shall  not  have  agreed  to  be  sold  or  disposed  of,  or  unless  some  other  or  future  estate  or 
efi'ects  of  the  bankrupt  shall  afterwards  come  to  or  vest  in  the  said  assignees,  in  which 
cases  the  said  assignees  shall,  as  soon  as  may  be,  convert  such  future  or  other  estate  and 
efi'ects  into  money,  and  shall  within  two  months  after  the  same  be  converted  intojnoney, 
by  like  order  of  the  commissioners,  divide  the  same  among  such  bankrupt's  creditors  aa 
shall  have  made  due  proof  of  their  debt  under  such  commission. 

Sec.  si.  And  be  it  further  enacted,  That  in  the  distribution  of  the  bankrupt's  effects 
there  Bhall  be  paid  to  every  one  of  the  creditors  a  portion-rate  according  to  the  amount 
of  their  respective  debts,  so  that  every  creditor  having  security  for  his  debt  by  judgment, 
statute,  recognizance,  or  specialty,  or  having  an  attachment  under  any  of  the  laws  of  the 
individual  States,  or  of  the  United  States,  on  the  estate  of  such  bankrupt,  (Provided, 
there  be  no  execution  executed  upon  any  of  the  real  or  personal  estate  of  such  bankrupt 
before  the  time  he  or  she  became  bankrupts)  shall  not  be  relieved  upon  any  such  judgment, 
statute,  recognizance,  specialty  or  attachment,  for  more  than  a  ratable  part  of  his  debt, 
with  the  other  creditors  of  the  bankrupt. 

Src.  88.  And  be  it  further  enacted.  That  the  assignees  shall  keep  one  or  more  distinct 
book  or  books  of  account,  wherein  he  or  they  shall  duly  enter  all  sums  of  money  or  effects 
which  he  or  they  shall  liave  received  or  got  into  his  or  their  possession,  of  the  said  bank- 
rupt's estate,  to  which  books  of  account  every  creditor  who  shall  have  proved  his  or  her 
debt  shall,  at  all  reasonable  times,  have  free  resort  and  inspect  the  same  as  often  as  he 
or  she  shall  think  fit 

Sec.  88.  And  be  it  further  enacted.  That  every  bankrupt,  not  being  in  prison  or  custody, 
shall  at  all  times  after  his  surrender  be  bound  to  attend  the  assignees  upon  every  reason- 
able notice,  in  writing,  for  that  purpose,  given  or  left  at  the  usual  place  of  his  or  her 
abode,  in  order  to  assist  in  making  out  the  accounts  of  the  said  bankrupt's  estate  and 
effects,  and  to  attend  any  court  of  record,  to  be  examined  touching  the  same,  or  such  other 
business  as  the  said  assignee  shall  judge  necessary,  for  which  he  shall  receive  three  dol- 
lars per  day. 
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Sec.  Si.  And  be  it  further  enacted.  That  all  and  every  person  and  persona  who  shall 
become  bankrupt  as  aforesaid ,  and  who  shall  within  the  time  limited  by  this  act  surrender 
liim  or  herself  to  the  commissioners,  and  in  all  things  conform  as  in  and  by  this  act  is 
directed,  shall  be  allowed  five  per  cent,  upon  the  net  produce  of  all  the  estate  that  shall 
be  recovered  in  and  received,  which  shall- be  paid  unto  him  or  her  by  the  assignee  or 
assignees,  in  case  the  ^t  produce,  to  be  paid  as  a'foresaid*  so  as  such  teii  per  cent,  shall 
not,  in  the  whole,  creditors  of  said  bankrupt  who  shall  have  proved  their  debts  under  such 
commission  the  amount  of  fifty  per  cent^  on  their  said  debts,  respectively,  and  so  as  the 
said  five  per  cent,  shall  not  exceed,  in  the  whole,  the  sum  of  five  hundred  dollars ;  and  in 
case  the  net  produce  of  the  said  estate  shall,  over  and  above  the  allowance  hereafter 
mentioned,  be  sufficient  to  pay  the  said  creditors  seventy-five  per  cent,  on  the  amount 
of  their-  said  debts,  respectively,  that  then  the  said  bankrupt  shall  be  allowed  ten 
per  cent,  on  the  amount  of  such  net  produce,  io  be  paid  as  aforesaid  so  as  such  ten 
per  cent,  shall  not,  in  the  whole,  exceed  the  sum  of  eight  hundred  dollars;  and  every 
such  bankrupt  shall  be  discharged  from  all  debts  by  him  or  her  due  or  owing  at  the  time 
he  or  she  became  bankrupt,  and  all  which  were  or  might  have  been  proved  under  the 
said  commission;  and  in  case  any  such  bankrupt  shall  afterwards  be  arrested  or  prose- 
cuted or  impleaded,  for  or  on  account  of  any  of  the  said  debts,  such  bankrupt  may  appear 
without  bail,  and  may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence.  And  the  certificate  of  such  bankrupt's  conforming,  and  the  allowance  thereof, 
according  to  the  directions  of  this  act,  shall  be,  and  shall  be  allowed  to  be,  sufficient  evi- 
dence, prima  facie  of  the  party's  being  a  bankrupt  within  the  meaning  of  this  act,  and  of 
the  commission  and  other  proceedings  precedent  to  the  obtaining  such  certificate,  and  a 
verdict  shall  thereupon  pass  for  the  defendant,  unless  the  plaintiff  in  l»uch  action*  can 
prove  the  said  certificate  was  obtained  unfairly  and  by  fraud,  or  unless  he  can  make 
appear  any  concealment  of  estate  or  effects  by  such  bankrupt  to  the  value  of  one  hundred 
dollars.  Provided,  That  m>  such  discharge  of  a  bankrupt  shall  release  or  discharge  any 
personr  who  was  a  partner  with  such  bankrupt  at  the  time  he  or  she  became  bankrupt,  or 
who  was  then  jointly  held  or  bound  with  such  bankrupt  for  the  same  debt  or  debts  from 
which  such  bankrupt  was  discharged  as  aforesaid. 

Sec.  35.  Provided  always,  and  be  it  further  enacted,  That  if  the  net  proceeds  of  the 
bankrupt's  estate,  so  to  be  discovered,  recovered  and  received,  shall  not  amount  to  so  much 
as  will  pay  all  and  every  of  the  creditors  of  the  said  bankrupt  who  shall  have  proved 
their  debts  under  the  said  commission,  the  amount  of  fifty  per  cent,  on  their  debts  respec- 
tively, after  all  charges  first  deducted,  that  then  and  in  such  case  the  bankrupt  shall  not 
be  allowed  ^ve  per  centum  on  such  estate  as  shall  be  recovered  inf  but  shall  have  and  be 
paid  by  the  assignees  so  much  money  as  the  commissioners  shall  think  fit  to  allow,  not 
more  than  three  hundred  dollars,  nor  exceeding  three  per  centum  on  tiie  net  proceeds  of 
the  said  bankrupt's  estate. 

Sec.  80.  Provided  also,  and  be  it  further  enacted,  That  no  person  becoming  a  bankrupt 
according  to  the  intent  and  provisions  of  this  act  shall  be  entitled  to  a  certificate  of 
discharge,  or  to  any  of  the  benefits  of  the  act,  unless  the  commissioners  shall  certify  under 
their  hands  to  the  judge  of  the  district  within  which  such  commission  issues  that  such 
bankrupt  hath  made  a  full  discovery  of  his  or  her  estate  and  effects,  and  in  all  things 
conformed  him  or  herself  to  the  directions  of  this  act,  and  that  there  doth  not  appear  to 
them  any  reason  to  doubt  of  the  truth  of  such  discovery,  or  .that  the  same  was  not  a  full 
discovery  of  the  said  bankrupt's  estate  and  effects,  or  unless  the  said  judge  should  be  of  opin- 
ion that  the  said  certificate  was  unreasonably  denied  by  the  commissioners ;  and  unless  two- 
thirds,  in  number  and  in  value,  of  the  creditors  of  the  bankrupt,  who  shall  be  creditors  for. 
not  less  than  fifty  dollars  respectively,  and  who  shall  have  duly  proved  their  debts  under  the 
said  commission,  shall  sign  such  certificate  to  the  judge,  and  testify  their  consent  to  the 
allowance  of  a  certificate  of  discharge  in  pursuance  of  this  act;  which  signing  and  consent 
shall  be  also  certified  by  the  commissioners;  but  the  said  commissioners  shall  not  certify 
the  same  till  they  have  proof  by  affidavit  or  affirmation,  in  writing,  of  such  creditors,  or 
of  the  persons  respectively  authorized  for  that  purpose  signing  the  said  certificate;  which 
affidavit  or  affirmation,  together  with  the  letter  or  power  of  attorney  to  sign,  shall  be  laid 
before  the  judge  of  the  district  within  which  such  commission  issues,  in  order  for  the 
allowing  the  certificate  of  discharge,  and  the  said  certificate  shall  not  be  allowed  unless 
the  bankrupt  make  oath  or  affirmation  in  writing  that  the  certificate  of  the  commissioners 
and  consent  of  the  creditor^  thereunto  were  obtained  fairly  and  without  fraud;  and  any  of 
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the  creditors  of  the  said  bankrupt  are  allow«d  to  be  heard,  if  they  shall  think  fit  before 
the  respective  persons  aforesaid^  against  the  making  or  allowing  of  such  certificates  hy 
the  commissioners  or  judge. 

Sec.  S7,  And  be  it  further  enacted,  That  if  any  creditor,  or  pretended  creditor,  of  any 
bankrupt  shall  exhibit  to  the  commissioners  any  fictitious  or  falsci  debt  or  deomnd,  with 
intent  to  defraud  the  real  creditors  of  such  bankrupt,  and  the  bankrupt  shall  refuse  to 
make  discoyezy  thereof  and  suffer  the  fair  creditors  to  be  imposed  upon,  he  shall  lose  all 
title  to  the  allowance  upon  the  amount  of  his  effects  and  to  a  certificate  of  discharge  as 
aforesaid,  nor  shall  he  be  entitled  to  the  said  allowance  or  certificate  if  he  has  lost  at 
any  one  time  fifty  dollars,  or  in  the  whole  three  hundred  dollars,  after  the  passing  of  this 
act  and  within  twelve  months  before  he  became  a  bankrupt*  by  any  manner  of  gaming 
or  wagering  whatever. 

8ec.  88.  And  be  it  further  enacted,  That  if  any  bankrupt  who  shall  have  obtained  his 
certificate  shall  be  taken  in  execution  or  detained  in  prison  on  account  of  any  debts  owing 
liefore  he  became  a  bankrupt,  by  reason  that  judgment  was  obtained  before  such  certificate 
was  allowed,  it  shall  be  lawful  for  any  of  the  judges  of  the  court  wherein  judgment  was 
60  obtained,  or  for  any  court,  judge  or  justice,  within  the  district  in  which  such  bankrupt 
shall  be  detained,  having  powers  to  award  or  allow  the  writ  of  habeas  corpus,  on  such 
bankrupt  producing  his  certificate  so  as  aforesaid  allowed,  to  order  any  sheriff  or  gaoler 
who  shall  have  such  bankrupt  in  custody  to  discharge  such  bankrupt  without  fee  or  chai^, 
first  giving  reasonable  notice  to  the  plaintiff,  or  his  attorney,  of  the  motion  for  such 
discharge. 

Sec.  89.  And  be  it  further  enacted,  That  every  person  who  shall  have  bona-fide  given 
credit  to  or  taken  securities,  payable  at  future  days,  from  persons  who  are  or  shall  become 
bankrupts,  not  due  at  the  time  of  such  persons  becoming  bankrupt,  shall  be  admitted  to 
prove  their  debts  and  contracts  as  if  they  were  payable  presently,  and  shall  have  a  dividend 
in  proportion  to  the  other  creditors,  discounting,  where  no  interest  is  pa>^ble,  at  the  rate 
of  so  much  per  centum  per  annum,  as  is  equal  to  the  lawful  interest  of  the  State  where 
the  debt  was  payable,  and  the  obligee  of  any  bottomry  or  respondentia  bond,  and  the 
assured  in  any  policy  of  insurance,  shall  be  admitted  to  claim,  and  after  the  contingency 
or  loss  to  prove  the  debt  thereon,  in  like  manner  as  if  the  same  had  happened  before  issu- 
ing the  commission;  and  the  bankrupt  shall  be  discharged  from  such  securities  as  if  such 
money  had  been  due  and  payable  before  the  time  of  his  or  her  becoming  bankrupt;  and 
such  creditors  nuiy  petition  for  a  commission,  or  join  in  petitioning. 

Sec.  40.  And  be  it  further  enacted.  That  in  case  any  person  committed  by  the  com- 
missioners' warrant  shall  obtain  a  habeas  corpus,  in  order  to  be  discharged  and  there  shall 
appear  any  insufficiency  in  the  form  of  the  warrant,  it  shall  be  lawful  for  the  court  or 
judge  before  whom  such  party  shall  be  brought  by  habeas  corpus,  by  rule  or  warrant,  to 
commit  such  persons  to  the  same  prison,  there  to  remain  until  he  shall  conform  as  afore- 
said, unless  it  shall  be  made  to  appear  that  he  had  fully  answered  all  lawful  questions 
put  to  liim  by  the  commissioners;  or  in  case  such  person  was  committed  for  not  signing 
his  examination,  unless  it  shall  appear  that  the  party  had  good  reason  for  refusing  to 
sign  the  same  or  that  the  commissioners  had  exceeded  their  authority  in  Inaking  such 
commitment ;  and  in  case  the  gaoler  to  whom  such  person  shall  be  committed  shall  wilfully 
or  negligently  suffer  such  person  to  escape,  or  go  without  the  doors  or  walls  of  the  prison, 
such  gaoler  shall  for  such  offense,  being  convicted  thereof,  forfeit  a  sum  not  exceeding 
three  thousand  dollars,  for  the  use  of  the  creditors. 

• 

Sec.  41.  And  be  it  further  enacted,  That  the  gaoler  shall,  upon  the  request  of  any 
creditor  having  proved  his  debt  and  showing  a  certificate  thereof  under  the  hands  of  the 
commissioners,  which  the  commissioners  shall  give  without  fee  or  reward,  produce  the 
person  so  committed;  and  in  case  such  gaoler  shall  refuse  to  show  such  person  to  such 
creditor  requesting  the  same,  such  person  shall  be  considered  as  having  escaped,  and  the 
gaoler  or  sheriff  so  refusing  shall  be  liable  as  for  a  wilful  escape. 

Sec.  42.  And  be  it  further  enacted,  That  where  it  shall  appear  to  •the  said  commissionera 
that  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  mutual 
debts  between  them  at  any  time  before   such  person  became  bankrupt,  the  assignee  or 
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assignees  of  the  estate  shall  state  the  account  between  them,  and  one  debt  may  be  set  off 
against  the  other,  and  what  shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
account  after  such  set  off,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively. 

Ssc.  48.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  to  and  for  the 
assignee  or  assignees  of  any  bankrupt's  estate  and  effects,  under  the  direction  of  the 
commissioners,  and  by  and  with  the  consent  of  the  major  part  in  value  of  such  of  the  said 
bankrupt's  creditors  as  shall  have  duly  proved  their  debts  under  the  commission,  and 
shail  bo  present  at  any  meeting  of  the  said  creditors,  to  be  held  in  pursuance  of  due  and 
public  notice  for  that  purpose  given,  to  submit  any  difference  or  dispute  for,  on  account 
of,  or  by  reason  or  means  of,  any  matter,  cause,  or  thing  whatsoever,  relating  to  such  bank- 
rupt, or  to  his  or  her  estate  or  effects,  to  the  final  end  and  determination  of  arbitrators 
to  be  chosen  by  the  said  commissioners,  and  the  major  part  in  value  of  such  creditors  as 
shall  be  present  at  such  meeting  as  aforesaid,  in  such  manner  as  the  said  assignee  or 
assignees,  under  the  direction  and  with  the  consent  aforesaid,  shall  think  fit  and  can  agree ; 
and  the  same  shall  be  binding  on  the  several  creditors  of  the  said  bankmpt,  and  the  said 
assignee  or  assignees  are  hereby  indemnified  for  wliat  they  shall  fairly  do,  according  to  the 
directions  aforesaid. 

Sec.  44.  And  be  it  further  enacted,  That  the  assignees  shall  be,  and  hereby  are,  vested 
with  full  power  to  dispose  of  all  the  bankrupt's  estate,  real  and  personal,  at  public  auction 
or  vendue,  without  being  subjeet  to  any  tax,  duty,  imposition,  or  restriction,  any  law  to 
the  contrary  notwithstanding. 

Sec.  46.  And  be  it  further  enacted,  That  if  after  any  commission  of  bankruptcy  sued 
forth,  the  bankrupt  happen  to  die  before  the  commissioners  shall  have  distributed  the 
effects,  or  any  part  thereof,  the  commissioners  shall  nevertheless  proceed  to  execute  the 
commission  as  fully  as  they  might  have  done  if  the  party  w«re  living. 

Sec.  46.  And  be  it  further  enacted,  That  where  any  commission  of  bankruptcy  shall  be 
delivered  to  the  commissioners  therein  named,  to  be  executed,  it  shall  and  may  be  lawful 
for  them  before  they  take  the  oath  or  affirmation  of  qualification,  to  demand  and  take 
from  the  creditor  or  creditors  prosecuting  such  commission  a  bond  with  one  good  security, 
if  required,  in  the  penalty  of  one  thousand  dollars,  conditioned  for  the  payment  of  the 
costs,  charges  and  expenses  which  shall  arise  and  accrue  upon  the  prosecution  of  the 
said  commission:  Provided  always,  that  the  expenses  so  a^  aforesaid  to  be  secured  and 
paid  by  the  petitioning  creditor  or  creditors  shall  be  repaid  to  him  or  them  by  the  com-' 
missioner  or  assignees  out  of  the  first  monies  arising  from  the  bankrupt's  estate  or  effects, 
if  so  much  be  received  therefrom. 

Sec.  47.  And  be  it  further  enacted.  That  the  district  judges  in  each  district  respectively 
shall  fix  a  rate  of  allowance  to  be  made  to  the  oonmiissioners  of  bankruptcy,  as  compen- 
sation of  services  to  be  rendered  under  the  commission,  and  it  shall  be  lawful  for  any 
creditor,  by  petition  to  the  district  judge,  to  except  to  any  charge  contained  in  the 
account  of  the  commissioners:  and  the  said  judge,  after  hearing  the  commissioners,  may 
in  a  summary  way  decide  upon  the  validity  of  such  exception. 

Sec.  48.  And  be  it  further  enacted,  That  all  penalties  given  by  this  act  for  the  benefit 
of  the  creditors  shall  be  recovered  by  the  assignee  or  assignees  by  action  of  debt,  and  the 
money  so  recovered,  the  charges  of  suit  being  deducted,  shall  be  distributed  towards  pay- 
ment of  the  creditors. 

Sec.  40.  And  be  it  further  enacted,  That  if  any  action  shall  be  brought  against  any 
commissioner,  or  assignee  or  other  person,  having  authority  under  the  commission,  for 
anything  done  and  performed  by  force  of  this  act,  the  defendant  may  plead  the  general 
issue,  and  give* this  act  and  the  special  matter  in  evidence;  and  in  case  of  a  non-suit,  dis- 
continuance, or  verdict  or  judgment  for  him,  he  shall  recover  double  costs. 

Sec.  50.  And  be  it  further  enacted,  That  if  any  estate,  real  or  personal,  shall  descend, 
revert  to,  or  become  vested  in  any  person  after  he  or  she  shall  be  declared  a  bankrupt,  and 
before  he  or  she  shall  obtain  a  certificate  signed  by  the  judge  as  aforesaid,  all  such  estate 
shall,  by  virtue  of  this  act,  be  vested  in  the  said  commissioners,  and  shall  be  by  them 
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aligned  and  conveyed  to  the  assignee  or  assignees  in  fee  simple  or  otlierwiee,  in  like 
manner  as  above  directed,  with  the  estate  of  the  said  bankrupt,  at  the  time  of  the  bank- 
ruptcy, and  the  proceeds  thereof  shall  be  divided  among  tlm  creditors.  " 

8tc.  51.  And  be  it  further  enacted,  That  the  said  commissioners  shall,  once,  in  vrerj 
year,  carefully  file  in  the  clerk's  office  of  the  district  court  all  the  proceedings  bad  in  every 
case  before  them,  and  which  shall  have  been  finished,  including  the  commissions,  exam- 
inations, dividends,  entries  and  other  determinations  of  the  said  commissioners,  in  whieh 
office  the  final  certificate  of  the  said  bankrupt  may  also  be  recorded;  all  which  proceedings 
shall  remain  of  record  in  the  said  office,  and  certified  copies  thereof  shall  be  admitted  as 
evidence  in  all  courts,  in  like  manner  as  the  copies  of  the  proceedings  of  the  said  district 
court  are  admitted  in  other  cases. 

Sec.  52.  And  be  it  further  enacted,  That  it  shall  and  may  be  lawful  for  any  creditor 
of  such  bankrupt  to  attend  all  or  any  of  the  examinations  of  said  bankrupt,  and  the  allow*  - 
anoe  of  the  final  certificate,  if.  he  shall  think  proper,  and  then  and  there  to  propose  inter- 
rogatories to  be  put  by  the  judge  or  commissioners  to  the  said  bankrupt  and  others,  and 
also  to  produce  and  examine  witnesses  and  documents  before  such  judge  or  commissioners, 
relative  to  the  subject-matter  before  them.  And  in  case  either  the  bankrupt  or  creditor 
shall  think  him  or  herself  aggrieved  by  the  determination  of  the  said  judge  or  commis- 
sioners, relative  to  any  material  fact  in  the  commencement  or  progress  of  the  said  pro- 
ceedings, or  in  the  allowance  of  the  certificate  aforesaid,  it  shall  and  may  be  lawful  for 
either  party  to  petition  the  said  judge,  setting  forth  such  facts  and  the  determination 
thereon,  with  the  complaint  of  the  party,  and  a  prayer  for  trial  by  jury  to  determine  the 
same,  and  the  said  judge  shall,  in  his  discretion,  make  order  thereon,  and  reward  a  venire 
facias  to  the  piarshal  of  the  district,  returnable  within  fifteen  days  before  him,  for  the 
trial  of  the  facts  mentioned  in  the  said  petition,  notice  whereof  shall  be  given  to  the 
commissioners  and  creditors  concerned  in  the  same;  at  which  time  the  trial  shall  be  had, 
unless,  on  good  cause  shown,  the  judge  shall  give  farther  time,  and  judgment  being 
entered  on  the  verdict  of  the  jury  shall  be  final  on  the  said  facts,  and  the  judge  or  com* 
missioners  shall  proceed  agreeably  thereto. 

Sec.  5S.  And  be  it  further  enacted,  That  the  commissioners  before  the  appointment  off 
assignees^  and  the  assignees  after  such  appointment,  may  from  time  to  time  make  such 
allowance  out  of  the  bankrupt's  estate  until  he  shall  have  obtained  his  final  discharge, 
as  in  their  opinion  may  be  requisite  for  the  necessary  support  of  the  said  bankrupt  and 
his  family. 

Sec.  54.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  the  major  part  in  value  off 
the  creditors,  before  they  proceed  to  the  choice  of  assignees,  to  direct  in  what  manner,  with 
whom  and  where  the  monies  arising  by  and  to  be  received  from  time  to  time  out  of  tiie 
Itankrupt's  estate  shall  be  Iddged,  until  the  same  shall  be  divided  among  the  creditors,  aa 
herein  provided;  to  which  direction  every  such  assignee  and  assignees  shall  conform  as 
often  as  three  hundred  dollars  shall  be  received. 

Sec.  55.  And  be  it  further  enacted.  That  every  matter  and  thing  by  this  act  required 
to  be  done  by  the  commissioners  of  any  bankrupt  shall  be  valid  to  all  intents  and  purposes, 
if  performed  by  a  majority  of  them. 

Sbc.  56.  And  be  it  further  enacted.  That  in  all  cases  where  the  assignee  shall  prosecute 
any  debtor  of  the  bankrupt  for  any  debt,  duty  or  demand,  the  commission,  or  a  certified 
copy  thereof,  and  the  assignment  of  the  commissioners  of  the  bankrupt's  estate,  shall  be 
conclusive  evidence  of  the  issuing  the  commission  and  of  the  person  named  therein  being 
a  trader  and  bankrupt  at  the  time  mentioned  therein. 

Sec.  57.  And  be  it  further  enacted,  That  every  person  obtaining  a  discharge  froln  his 
debts,  by  certificate  as  aforesaid,  granted  under  a  commission  of  bankruptcy,  shall  not  on 
any  future  commission  be  entitled  to  any  other  certificate  than  a  discharge  of  his  person 
only ;  unless  the  net  proceeds  of  the  estate  and  effects  of  such  person  so  becoming  bankrupt 
a  second  time  shall  be  sufficient  to  pay  seventy-five  per  cent,  to  his  or  her  creditors  on  tho 
amount  of  their  debts  respectively. 
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Ssc.  68.  And  be  it  further  enacted.  That  any  creditor  of  a  person  Against  whom  a 
commission  of  bankruptcy  shall  have  been  sued  forth,  and  who  shall  lay  his  claim  before 
the  commissioners  appointed  in  pursuance  of  this  act,  may  at  the  same  time  declare  his 
unwillingness  to  submit  the  same  to  the  judgment  of  the  said  commissioners,  and  his  wish 
that  a  jury,  may  be  impanelled  to  decide  thereon:  And  in  like  manner  the  assignee  or 
assignees  of  such  bankrupt  may  object  to  the  consideration  of  any  particular  claim  by  the 
commissioners,  and  require  that  the  same  should  be  referred  to  a  jury.  In  either  case  such 
objection  and  request  shall  be  entered  on  the  books  of  the  commissioners,  and  thereupon 
an  issue  shall  be  made  up  between  the  parties,  and  a  jury  shall  be  impanelled,  as  in  other 
cases,  to'  try  the  same  in  the  circuit  court  for  the  district  in  which  such  bankrupt  has 
usually  resided.  The  verdict  of  such  jury  shall  be  subject  to  the  control  of  the  court,  as 
in  suits  originally  instituted  in  the  said  court,  and  when  rendered,  if  not  set  aside  by  the 
said  court,  shall  be  certified  to  the  commissioners,  and  shall  ascertain  the  amount  of  any 
such  claim,  and  such  creditor  or  creditors  shall  be  considered  in  all  respects  as  having 
proved  their  debts  under  the  conmiission. 

Sec.  59.  And  be  it  further  enacted,  That  the  lands  and  effects  of  any  person  becoming 
bankrupt  may  be  sold  on  such  credit,  and  on  such  security,  as  a  major  part  iti  value  of 
the  creditors  may  direct:  Provided,  nothing  herein  contained  shall  be  allowed  so  to 
operate  as  to  retard  the  granting  the  bankrupt's  certificate. 

Sec.  60.  And  be  it  further  enacted.  That  if  any  person  becoming  bankrupt  shall  be  in 
prison,  it  shall  be  lawful  for  any  creditor  or  creditors,  at  whose  suit  he  or  she  shall 
be  in  execution,  to  discharge  him  or  her  from  custody,  or  if  such  creditor  or  creditors 
shall  refuse  to  do  so,  the  prisoner  may  petition  the  commissioners  to  liberate  him  or  her, 
and  thereupon,  if  in  the  opinion  of  the  commissioners  the  conduct  of  such  bankrupt  shall 
have  been  fair,  so  as  to  entitle  him  or  her  in  their  opinion  to  a  certificate,  when  by  law 
such  certificate  might  be  given,  it  shall  be  lawful  for  them  to  direct  the  discharge  of 
such  prisoner,  and  to  enter  the  same  in  their  books,  which  being  notified  to  the  keeper 
of  the  gaol  in  which  such  prisoner  may  be  confined  shall  be  a  sufficient  authority  for  his 
or  her  discharge:  Provided,  that  in  either  case,  such  discharge  shall  be  no  bar  to  another 
execution,  if  a  certificate  shall  be  refused  to  such  bankrupt:  And  provided  also,  that  it 
shall  be  no  bar  to  a  subsequent  imprisonment  of  such  bankrupt  by  order  of  the  commis- 
sioners, in  conformity  with  the  provisions  of  this  act. 

Sec.  61.  And  be  it  further  enacted.  That  this  act  shall  not  repeal  or  annul,  or  be  con- 
strued to  repeal  or  annul,  the  laws  of  any  State  now  in  force,  or  which  may  be  hereafter 
enacted,  for  the  relief  of  insolvent  debtors,  except  so  far  as  the  same  may  respect  persons 
who  are  or  may  be  clearly  within  the  purview  of  this  act,  and  whose  debts  shall  amount 
in  the  cases  specified  in  the  second  section  thereof  to  the  sums  herein  mentioned.  And  if 
any  person  within  the  purview  of  this  act  shall  be  imprisoned  for  the  space  of  three 
months,  for  any  debt  or  upon  any  contract,  unless  the  creditors  of  such  prisoner  shall 
proceed  to  prosecute  a  commission  of  bankruptcy  against  him  or  her,  agreeably  to  the 
provisions  of  this  act,  such  debtor  may  and  shall  be  entitled  to  relief,  under  any  such 
laws  for  the  relief  of  insolvent  debtors,  this  act  notwithstanding. 

Sec.  68.  And  be  it  further  enacted,  That  nothing  contained  in  this  law  shall  in  any 
manner  affect  the  right  of  preference  to  prior  satisfaction  of  debts  due  to  the  United  States 
as  secured  or  provided  by  any  law  heretofore  passed,  nor  shall  be  construed  to  lessen  or 

impair  any  right  to,  or  security  for,  money  due  to  the  United  States  or  to  any  of  them. 

• 

Sec.  03.  And  be  it  further  enacted.  That  nothing  contained  in  this  act  shall  be  taken 
or  construed  to  invalidate  or  impair  any  lien  existing  at  the  date  of  this  act  upon  the 
lands  or  chattels  of  any  person  who  may  have  become  a  bankrupt. 

Sec.  64.  And  be  it  further  enacted,  That  this  act  shall  continue  in  force  during  the 
term  of  five  years,  and  from  thence  to  the  end  of  the  next  session  of  congress  thereafter, 
and  no  longer:  Provided,  that  the  expiration  of  this  act  shall  not  prevent  the  complete 
execution  of  any  conmiission  which  may  have  been  previously  thereto  isFvied. 
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An  Act  to  provide  for  the  more  convenient  organization  of  the  Courts  of  the  United  States, 

(February  13,  1801.) 

Sbc^  is.  The  said  circuit  courts  respectively  shall  have  cognizance,  concurrently  with 
the  district  courts,  of  all  cases  which  shall  arise,  within  their  respective  circuits,  under 
the  act  to  establish  an  uniform  system  of  bankruptcy  throughout  the  United  States; 
and  each  circuit  judge,  within  his  respective  circuit,  shall  and  may  perform,  all  and 
singular,  the  duties  enjoined  by  the  said  act  upon  a  judge  of  a  district  court:  and  the 
proceedings  under  a  commission  of  bankruptcy  which  shall  issue  from  a  circuit  judge  shall, 
in  all  respects,  be  conformable  to  the  proceedings  under  a  commission  of  bankruptcy 
which  shall  issue  from  a  district  judge,  mutatis  mutandis. 

An  Act  to  amend  the  judicial  system  of  the  United  States, 

(April  29,  1802.) 

Seo.  11.  In  all  cases  in  which  proceedings  shall,  on  the  said  first  day  of  July  next, 
be  pending  under  a  commission  of  bankruptcy  issued  in  pursuance  of  the  aforesaid  act, 
entitled  "An  act  to  provide  for  the  more  convenient  organization  of  the  courts  of  the 
United  States,^'  the  cognizance  of  the  same  shall  be,  and  hereby  is,  transferred  to,  and 
vested  in,  the  district  judge  of  the  district  within  which  such  commission  shall  have 
issued,  who  is  hereby  empowered  to  proceed  therein  in  the  same  manner  and  to  the  same 
effect  as  if  such  commission  of  bankruptcy  had  been  issued  by  his  order. 
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Jurisdiction  prior  to  Act  of  January  28,  1915 ;  amount  in  controversy 607 

federal   question    involved 607 

judgments  in  certain  cases 607 

practice ;    regulated  by  rules 608 

certificates ;  when  issued 609 

writ  of   certiorari 610 

under  Act  of  1867 562 

section  24  of  present  act ;  scope  and  meaning  of  section 562 

Appearances. 

involuntary  proceedings,  bankrupt  or  creditor 468 

voluntary,  by  bankrupt,  effect ! .  470 

made  within  five  days 470 

in  person  or  by  attorney 471 

Appellate  Oourte. 

definition,  Bankr.  Act,  §  1 1 


Appellate  Jurisdiction. 

Supreme  Court,  circuit  courts  of  appeals,  and  supreme  courts  of  territories,  Bankr. 

Act,  §  24a 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  2da 571 

not  permitted  under  Act  of  January  25,  1915 606 

controversies  arising  in  bankruptcy  proceedings 563 

distinction  between,  and  proceedings  in  bankruptcy 564,  565 

appeals  to  Supreme  Court  not  permissible 606 

under   Act  of    1867 562 

section  24  of  the  present  law 562 

exercise.     See  Appeals;  Circuit  Court  of  Appeals;  Revisory  Jurisdiction;  Supreme 
Court. 

Appraisal* 

property  belonging  to  estates,  Bankr.  Act,  §  70b .^ 1106 

appointment  of  appraisers,  Bankr.  Act,  §  70b 1 106 

form,  appointment,  oath  and  report  of  appraisers,  Off.  Form.  Xo.  13 1252 

appraisers ;    appointment    1 165 

number  and   qualifications    1165 

practice 1 166 

Arbitration  of  OontroTersiea. 

trustee  may  submit,  Bankr.  Act,  §  26a 611 

appointment  of  arbitrators,  Bankr.  Act,  §  26b 611 

findings  of  arbitrators,  Bankr.  Act,  g  26c 611 

trustee's  application :  contents,  Gren.  Ord.  XXXIII 1218 


General  Index.  1573 


m  "^ 
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arbitrators;    appointment 612 

findings,  effect  of  verdict 612 

submission  to  arbitration ;  order  of  court 612 

trustee   to   apply 612 

notice   to   creditors 612 


protection  of  bankrupt  from,  Bankr.  Act,  §  9a 277 


collection  and  distribution,  Bankr.  Act,  §  2(7) 22 

partnership,  firm  and  individual,  what  are 186 

marshalling  to  prevent  preferences 187 

for  payment  of  firm  debts 187 

distribution  among  firm  and  individual  creditors . .  .• 188 

trustees,  collection  719 

failure  to  use  due  diligence 721 

•  -- 

Assigned  ClainuL 

proof ;   ownership  of  claims 789 

prior  to  proof,  and  after  adjudication 789 

date  and  facts  of  transfer 790 

effect  on  priorities 790 

Assismiiont. 

claim  of  exemption,  not  permitted 217 

Assicnaieat  for  Benefit  of  Oreditora. 

act  of  bankruptcy,  Bankr.  Act,  \  3a(4) 82 

time  of  conmiission;  petition  within  four  months,  Bankr.  Act,  §  Sb 82 

within  four  months,  void,  Bankr.  Act,  §  67e 1031 

act  of  bankruptcy ;  requirements 114 

what  constitutes    115 

insolvency    not   essential 116 

allowances  to  assignees  for  expenses 933 

sums  paid  to  creditors 933 

services  in  preservation  of  estate 933,  1000 

assignee  not  adverse  claimant 527 

plenary  suit  to  recover  property;  jurisdiction 523 

creditors  assenting,  estopped  from  filing  involuntary  petition 844 

fees  and  expenses  of  assignees;   priorities 1000 

State  courts;  adjudication  terminates  jurisdiction 557 

stay  of  proceedings  in  State  courts , 297 

trustee  acquires  title  to  property  assigned 1 125 

voidable,  if  within  four  months'  period 1076 

Attaolunent. 

bond,  discharge  of  debt,  effect  on  sureties 418 

costs  in  suits,  provability 975 

possession  under,  person  or  officer  ^ilee  of  trustee 528 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 1032 

within  four  months'  period,  annulled 1084 

exempt  property,  not  affected 1086 

continued  for  preservation  of  estate 1088 

Attorney-General. 

statistical  tables;  presentation  to  Congress,  Bankr.  Act,  J  53 761 
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Attorney,  Iietter  of.  PA(3E 

proof  of  acknowledgment,  Gen.  Ord.  XXI 1206 

Attorneys. 

fees,  priority  of  payment,  Bankr.  Act,  §  64b  ( 3 ) 985 

preferences,  recovery  by  trustee,  Bankr.  Act,  §  60d 861 

allowances,  notice  to  creditors 835 

compensation ;   allowance  by  court 935 

when  to  be  granted 935 

determination   of   amount 936 

services  for  claimants 937 

petitioning  creditors ;  matter  of  right 937 

amount  allowed 937 

reasonable  allowance  937 

payment  out  of  general  fund 938 

bankrupts  in  involuntary  proceedings 940 

in  voluntary  proceedings 940 

receivers,  appointed  in  bankruptcy ,. 938 

appointed  by  State  court 939 

trustee;  fees  an  expense  of  administration , 941 

allowance ;   amount    942 

for  preservation  of  estate 941 

assignee,  prior  to  bankruptcy 943 

priority  of  payment ;  allowance 1002 

services  necessarily   rendered 1002 

petitioning  creditors ;   amount 1003 

bankrupt;  in  composition   1003 

resisting   adjudication    1004 

receiver  of  corporation  appointed  in  State  court 1004 

composition,  allowances 327 

conduct  of  proceedings  by.  Gen.  Ord.  IV 1191 

name  and  place  of  business  to  be  entered,  Gen.  Ord.  IV 1191 

employment ;    necessity  to  be  shown 934 

for  trustee ;  how  chosen 935 

lien  on  client's  papers ;  validity 1018 

preferences ;  payment  by  bankrupt 925 

in  contemplation  of  bankruptcy 926 

recovery  of  payments ;  practice 926 

Auctioneers. 

services;   payment 932 

Aiudliary  Remediee. 

determination  of  ownership  of  property  in  custody  of  court 552 

stays  and  orders  to  show  cause 552 


death  or  insanity,  proceedings  not  to  abate,  Bankr.  Act,  §  8 273 

definition,  Bankr.   Act,   §    1 1 

detention,  order  issued,  Bankr.  Act,  §  9b 277 

duty  of  marshal,  Bankr.  Act,  §  9b 277 

custody  pending  examination,  Bankr.  Act,  §  9b 277 

discharge,  application  for,  when  made,  Bankr.  Act,  §  14a 335 

debts  not  affected,  Bankr.  Act,  §  17 421 

liability  of  co-debtors  not  affected,  Ba^kr.  Act,  §  16 415 

revocation  for  fraud,  Bankr.  Act,  §  15 407 

dividends;  balance  remaining,  payment  to  Bankr.  Act,  §  66b 1029 
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duties  enumerated,  Bankr.  Act,  §  7 251 

attend  first  meeting  of  creditors,  Bankr.  Act,  §  7  ( 1 ) '. . . .  251 

comply  with  lawful  orders,  Bankr.  Act,  §  7  (2) 251 

proofs  of  claims,  examinations,  Bankr.  Act,  §  7   (3) 251 

information  as  to  false  claims,  Bankr.  Act,  §  7    (7) 251 

papers,  execution  and  delivery,  Bankr.  Act,   §  7    (4) 251 

transfers  of  property,  execution,  Bankr.  Act,  §  7   (5)... 251 

trustee,  to  inform  as  to  evasions  of  act,  Bankr.  Act,  §  7  (6) 251 

schedules  of  property  and  creditors,  preparation,  Bankr.  Act,  §  7    (8) 251 

examination  as  to  business,  etc.,  Bankr.  Act,  §7  (9) 251 

extradition  from  one  district  to  another,  Bankr.  Act,  f   10 283 

involuntary,  persons  against  whom  proceedings  may  be  brought,  Bankr.  Act,  §  4. .  138 

corporations  may  be  proceeded  against,  Bankr.  Act.  §  4 138 

exceptions  as  to  wage  earners  and  farmers,  Bankr.  Act,  §  4 138 

service  upon,   Bankr.   Act,    §    18a ' 451 

appearance  and  pleading,  Bankr.  Act,  §   18b 451 

where  insolvency  is  alleged,  Bankr.  Act,  |  3d 83 

offenses;  punishment,  Bankr.  Act,   §  20b 618 

arraignment  and  trial,  Bankr.  Act,  §  2  (4 ) 21 

protection  from  arrest,   Bankr.   Act,    §   Oa 277 

seizure  of  property  by  marshal,  Bankr.  Act,   §   69 1102 

release  upon  execution  of  bond,  Bankr.  Act,  §  69 1102 

suits  by  and  against,  Bankr.  Act,   §    11 285 

stay  of  suits  against,  Bankr.  Act,  §   11a 285 

appearance  by  trustee,  Bankr.  Act,   8   ^^^ 285 

trustee  may  prosecute  suits  brought  by,  Bankr.  Act,  §  lie 285 

voluntary,  person  entitled  to  benefits,  Bankr.  Act,  §  4 138 

imprisoned;   produced  on  habeas  corpus.  Gen.   Ord.  XXX 1216 

discharge,    if   for   provable   debt,   Gen.    Ord.    XXX 1216 

denial  of  bankruptcy.   Off.   Form,  No.   6 1246 

protection,   petition   for  order,   Supp.   Forms,   No.    87 1334 

order,    Supp.    Forms,    No.    88 1335 

alien,   adjudication    43 

attorneys,    allowances    in    composition 327 

claims,   examination 255 

information  as  to  false 255 

compositions,   offer    316 

See  Compositions. 

death  or  insanity,  proceedings  not  to  abate 274 

one  or  more  partners 274 

effect   on   right   of   discharge    ^ 274 

on  wife's  dower    275 

on   rights  of   children    275 

on  statutory  allowances  to  wife  and  children 275 

detention,  purpose   of  provision 281 

application  for,  when  made 281 

discharge,   application    for    344 

personal  representative  in  case  of  death  or  insanity 344 

time    of    making    '. 346 

failure  to  make  effect   347 

petition   for,   allegations    348 

where   filed   349 

amendments,    when    allowed 349 

grounds   of   withholding    366 

concealment  of  property    368 

false  oath  in  proceeding   376 
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books,   failure  to  keep,  destruction  or  concealment 379 

false    statement   of    credit    386 

fraudulent  transfer    395 

previous  discharge  within  six  years  397 

refusal   to  obey  lawful  orders  or  answer  questions 399 

revocation ;    jurisdiction   exclusive    408,  409 

meaning   of    section    409 

fraud  only   ground    411 

knowledge   of   fraud    412 

practice ;    application     413 

debts  not  affected    423 

liabilities  for  certain  acts    432 

false   pretenses   or    representations    433 

wilful    and   malicious    injuries    . .  .* 436 

alimony  due  or  to   become  due 438 

debts  not   scheduled    441 

fiduciary    debts    444 

taxes  due   431 

domicile,  residence  or  place  of  business 38,  39,  40 

domicile    distinguished    from    residence 39 

residence,  what  constitutes   39 

place  of  business,  determination 40 

corporations 40 

preceding   six   months    43 

evasion  of  act,  notification  of  trustee 257 

examination,  duty  to  submit  to 264 

at   first   meeting   of   creditors 265 

at  such  other  times  as  court  may  order 265 

production   of   bankrupt  for    266 

application   for  order ;   when  granted 266 

conduct*,   procedure   266 

employment  of  stenographer    266 

counsel    for   bankrupt    267 

minutes   record   of 267 

objections  and  rulings  to  be  entered 267 

subject  matter ;   conduct  of  business 268 

property   of   bankrupt    268 

imsatisf actory   answers ;    contempt    269 

criminating  questions ;   immunity   269 

use   of   books   when    permissible 271 

use    of    schedules    if    incriminating 259 

refusal   to   answer,   because   of   incrimination 269,  270 

discharge  withheld,   for   refusal   to   answer   material   question 271 

exemptions,   prescribed   by   State   laws 203 

right    to ;    domicile     212 

claim,  assertion  of ;  practice   213 

waiver,   how   made    214 

parties    entitled    to     217 

effect  of  fraud    222 

acquisition   of   property   to   secure 227 

selection   out   of   encumbered   property 227 

kinds    of    property    , 229 

See  Exemptions. 

extradition,  when  to  be  granted 283 

practice ;   release  or  order  for  removal 284 
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iuToluntary,  debts  to  be  owed;   amount 147 

persons ,  who  may  be  adjudged 147 

status  of  allied  bankrupt ;    time 147 

change  of,  before  filing  petition 148 

wage-earners,    exception    149 

who  are  149 

subsequent  change  of  occupation 147 

farming  or  tillage  of  soil,  persons  engaged  in 149 

chief  occupation ;   cattle  buyer    150 

dairying  and   cattle   raising    \ 160 

lease  of  farm 161 

change  of  occupation 147 

See  Involuntary  Proceedings. 

meetings  of  creditors,  attendance* 263 

order  con4>elling  attendance    264 

presence  at  first  meeting   263 

distance  of  over   160  miles 254 

See  Meetings  of  Creditors^ 

obedience  of  lawful  orders,  enforcement 76,  264 

m 

order  directing  property  to  be  turned  over 254 

offenses ;    conunission   generally    620,  626 

false  oath  in  proceeding;  indictment 622 

comprehends   false   swearing    629 

evidence 630 

concealment  of  property;  indictment 622 

>  knowingly   and   fraudulently    621 

what  constitutes   625,  626 

trustee  must  be  appointed   - 627 

by  corporation    627 

omission  from  schedules   628 

evidence 628 

conspiracy    to    conceal ;    indictment 623 

papers,  execution  and  delivery    266 

transfer  of  property,  execution    266 

to  pass  title  to  trustee   256 

property  acquired  after  petition  belongs  to 11 16 

protection  from  arrest,  when  right  begins 279 

right  ends  with  discharge    279 

dependent  upon  debts  released  by  discharge 279 

application   for    order    280 

court  or  referee  to  grant 280 

schedules,  preparation  and  filing    267 

time  when  filed    268 

by  whom  prepared  and  filed    268 

failure   to   prepare   or   file 268 

duty  of  referee   258 

examination   of   bankrupt    268,  266 

punishment 269 

use  as  evidence;  immunity   269 

form    and    contents    269 

creditors   and   liabilities    260 

accuracy  of  statements 260 

abbreviated   addresses   not   permitted    260 

residence,,  sufficient  description 261 

assets ;   omission  of  property   261 

omission   an   offense    628 
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claim  of  exemptions , 237,  262 

articles   to   be   described    , 238,  262 

verification 263 

suits  against,  stay.     See  8tay  of  Suits. 

continuance    by    trustee 302 

where  bankrupt  is  defendant   302 

where   bankrupt   is  plaintiff    304 

practice    305 

title  vests  in  trustee,  as  of  date  of  commencement  of  proceedings 1113 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee   1114 

See  Estates;  Property  of  Bankrupt:   Trustee.  . 

trustee ;   undue  activity  to  secure  appointment 707 

voluntary,   persons   who  may   become 141 

debts   must  be  owed    142 

corporations  may  become    142 

board   of  directors  may  file  petition    143 

infants,  proceedings  by , . .  144 

lunatics,   disability    145. 

^    married  women,  right  to  become 146 

aliens   having   property    in   country    146 

Indians  may  become   146 

estates  of  decedents    ., 146 

who    may    become    139 

history  and  comparative  legislation   139 

amendatory  acts  1903  and  1910 140 

Baakn&ptey. 

proceedings  not  to  abate  because  of  death  or  insanity  of  bankrupt,  Bankr.  Act,  §  8.  273 

corporations,   effect,   discharge    156,  420 

liability  of  officers,  directors  and  stockholders 156,  420 

cases  prior  to  amendment  of   1910 157 

date  of ;   time  of,  definition,  Bankr.   Act,   §    1 1 

partnership,  provisions  respecting,  Bankr.   Act,   S   5 164 

See  Pa/rtners;  Partnership. 

persons    entitled    to    privileges    139 

history  and  comparative  legislation    139 

amendatory  act  of   1903    140 

act  of  1910   140 

proceedings  commenced  by  filing  petition 458 

See  Petitions. 

Bankruptcy  Act. 

construction    and    interpretation     4 

act    is    remedial    4 

purposes  of  act    4 

effect  on   State   legislation    6 

enforcement    by    necessary    orders,    etc 75 

requirement  as  to  uniformity    6 

suspension    of    State    insolvency    laws 6 

time  of  taking  effect 1186 

Bankmptoy  Courts' 

appeals  to  circuit  court  of  appeals,  equity  rules  govern.  Gen.  Ord.  XXXVI 1221 

to   Supreme  Court,  within   thirty  days,  Gijn.   Ord.   XXXVI 1221 

creation,  and  jurisdiction  prescribed,  Bankr.  Act.   §   2 , .  21 

definition,  Bankr.  Act,  §  1 10 
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depoeitories,  designation,  Bankr.   Act,   §   61 929 

bonds  to  be  required,  Bankr.  Act,  §  .61 . : 929 

discharge,  filing  application  for,  Bankr.  Act,  §   14a «s 335 

objections;    hearing,   Bankr.   Act,    §    14b 335 

grounds  for  withholding,  Bankr.  Act,  §  14b 335 

jurisdiction  specified,  Bankr.  Act,  S  2 21 

meetings  of  creditors,  called  on  request  of  creditors,  Bankr.  Act,  §  o5e 763 

newspapers;  designation  for  publication  of  notices,  Bankr.  Act,  §  28 616 

partnership  adjudications,   jurisdiction,  Bankr.  Act,   §   5c 164 

proceedings  in  equity,  equity  rules  govern,  Gren   Ord.   XXXVII 1222 

referee ;   appointment,  Bankr.  ^  Act,   f   34 644 

designation  of  districts,  Bankr.  Act,  §   34 * 644 

number  appointed,  Bankr.  Act,  {37 649 

transfer  of  cases;  petitions  filed  in  dilTerejit  courts,  Bankr.  Act,  §  32 639 

additional  parties,  power  to  bring  in 67 

adjudication,   limitation   of  residence  of  bankrupt 37 

alien  bankrupts    37 

removal  from  one  district  to  another 38 

effect,  as  to  "property  of  ^bankrupt 44 

ancillary    proceedings,    amendment    of    1910 32* 

prior  to  amendment  of  1910   32 

jurisdiction    possessed   and    exercised    , 33 

receivers,  appointment   33 

suits   for    recovery   of   property 561 

testimony    of    witnesses    34 

closing  estates,  jurisdiction    72 

when   and  how  estate  closed    72 

collection  and  distribution  of  estate,  jurisdiction 67 

orders    directing   delivery   of    assets 68 

disclosure   of   concealed   assets    « 69 

consent  to  reorganization  of  corporation 70 

commission   of   offenses ;    jurisdiction    • 57 

composition,  jurisdiction    76 

contempts ;   jurisdiction  to  punish   for 57 

imprisonment   for    debt;    constitutionality    58 

instances 63 

proceedings,  when  will  lie 59 

possibility  of  performance   60 

ability  to  produce  property 60 

failure  to  explain    61 

practice,  provisions  controlling   64,  66 

continuance    of    goibg    business,    jurisdiction : 54 

controversies,    jurisdiction    as    to    settlement 70 

costs,    taxation,    jurisdiction    79 

discharge,    jurisdiction     342 

residence  within  district  where  proceedings  are  pending 343 

law  governing  proceedings  343 

district  courts  constitute    25 

equity,  court  of  proceedings 25 

rules    applicable    26 

plenary  suit  in,  jurisdiction 26 

enforcement  of  act  by  necessary  orders,   jurisdiction 75 

injunctions,  other  than  against  suits 76 

to    restrain    sales    78 

practice  79 
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exemptions,   juriBdiction    210 

administration  of  exempt  property    .^ 206 

jurisdiction,  court  first  acquiring    35 

limited  by  statute  27 

expedition  in  exercise 36 

scope  and  effect,  law  conferring  ^ 615 . 

comparative  legislation;  former  laws  516 

effect   of   decisions    516 

under  former  acts  516 

prior  to  amendment  of  1903 520 

purpose  of  amendments  of  1903  and  1910 521 

plenary  %uits  against  adverse  claimants 523 

adverse  claimants,  determination   524 

who  are;    rules  determining    524,  529 

consent  of  adverse  claimants,  when  required 531 

voluntary  surrender  equivalent   533 

method  of   showing    533 

suits  for  recovery   of   property    30,  536 

fraudulently  or  preferentially  transferred ! 536 

trustees  alone  may  bring   336 

property  which  may  be  recovered 537 

summary,  when  exercised    539,  549 

effect    of    amendment    of    1903 541 

possession,   dependent   upon    541 

unauthorized    surrender    545 

property  in,  when   547 

of  tMinknipt  becomes  that  of  court 547 

actual    not    required    544 

constructive  sufficient   544 

liens  on   property   in 545 

exercise ;    summary   process    549 

territorial  extent    , 30,  551 

ancillary,  exercise 32 

inherent  in,  as  court  of  equity 32 

effect  of  amendment  of    1910 33 

auxiliary  remedies,  stays  and  orders  to  show  cause 552 

determination  of  ownership  of  property  in  custody  of  court 552 

newspapers ;   designation,   how  made 616 

open   at  all   times    30 

partnership  jurisdiction  where  partners  domiciled  in  different  districts 43 

preference ;    recovery ;    jurisdiction 920 

receiver,  jurisdiction  to  appoint 44 

Sec  Receivers. 

referee ;   appointment    644 

limits  of   district    645 

removal  from  office   . . . .  ^ 646 

term   of   office    645 

reopening   estates,    jurisdiction    73 

grounds ;    application    73 

suits  by  trustee,  recovery  of  property,  jurisdiction,  Bankr.  Act,  §  23b 513 

consent  of  proposed  defendant,  Bankr.  Act,  §  23b 513 

transfer,  where  petitions  filed  in  different  courts 639 

parties  in  interest,  convenience  of 640 

practice;    illustrative   cases    640 
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trustee;  appointment  on  failure  of  creditors 703 

approval  or  disapproval  of  appointment 704 

grounds   of   disapproval    705 

violation  of  act;   jurisdiction  to  punish 57 

lawful    orders,   punishment    57 

Bankruptcy   Orimes. 

See  Offenses. 


deposit  of  money ;  when  a  preference 893 

deposits  received  while  insolvent 1058 

misappropriation   1058 

depositories;  designation,  Bankr.  Act,  $  61 929 

bonds  to  be  required,  Bankr.  Act,  §  61 929 

disbursement  of  moneys    930 

liens  on  deposits  or  dividends  due  stockholders 1021 

not   subject   to   bankruptcy    152 

offsets;   deposits  against  notes    1095 

against  overdrafts  1096 

liability  of  depositor  as  indorser   1097 

.preferences,   proof   of,   surrender   of   deposits 808 

transactions  generally,  when  constitute   892 

deposits   of   money    . . . ., 893 


Bcttlas  aad  Oaatlns. 

debts   based   on,   provability    967 

bucket  shop  transactions  967 

Bills  aad  Notes. 

debts  evidenced  by,  provability 960 

See  Provable  Debts;  Commercial  Paper. 

Bonds. 

petitioning  creditors,  on  application  to  take  possession  of  property,  Bankr.  Act^ 

§    3e    -. 83 

conditioned  for  payment  of  costs,  Bankr.  Act,  §  3e 83 

'seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 1102 

release  upon  execution  by  bankrupt,  Bankr.  Act,  §  69 1102 

petitioning  creditors;  purposes  and  effect 136 

liability  for  costs  and  expenses 136 

remedies  against  sureties    136 

sureties;  liability  not  affected  by  discharge  of  principal 417 

appeal  bonds    .417,  420 

attachment  bonds    418 

replevin  and  jail  bonds 420 

bonds ;  provability   ,. 970 

Bonds,  Offioial. 

tiled  in  office  of  clerk,  Bankr.  Act,  f  50h 750 

referee ;  amount,  sureties  and  conditions,  Bankr.  Act,  §  50a « 750 

tiled  with  clerk  of  court,  Bankr.  Act,  §  50h 750 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  §  50h 750 

brought  within  two  years,  Bankr.  Act,  §  501 751 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k 751 

sureties;  evidence  of  value  of  property,  Bankr.  Act,  §  50d 750 

two  upon  each  bond,  Bankr.  Act,  §  50e 750 
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value  of  property,  amount,  Bankr.  Act,  §  50f 750 

corporations  may  become,  Bankr.  Act,  §  50g. 750 

trustee ;  sureties  and  condition,  Bankr.  Act,  §  50b 750 

amount ;  creditors  to  fix,  Bankr.  Act,  §  50c 760 

liability  for  penalties  or  forfeitures,  Bankr.  Act,  f  50i 751 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 750 

joint  bonds  of  joint  trustees,  Bankr.  Act,  §  50j 751 

.  suits  upon,  Bankr.  Act,  §  50h 750 

brought  within  two  years,  Bankr.  Act,  §  50j 751 

referee ;   form  and   requirements 751 

sureties ;  form  of  752 

corporations  usually  act  as 752 

trustee ;  failure  to  give 753 

creditors    fix   amount 752 

Books  BSkd  Papers. 

production  on  examination  of  witnesses 503 

Books,  Failure  to  Keep. 

discharge,  ground   of   objection 379 

essential  elements    380 

failure  alone  insufiicient    •  381 

presumption  arising  from 382 

character  of  business  controls 383 

improperly  kept ;  presumption   385 

Breaok  of  Promise  to  Marry. 

discharge  of  liability   430 

accompanied  by  seduction,  Bankr.  Act,  §  17a  (2) 421 

Bulk  Sales. 

evidence  of   fraud 1069 

preference;    evidence  of 915 

Bardensome  Property* 

petition  for  instruction  as  to  disposition,  Supp.  Forms,  No.  182 1432 

order  on,  form,  Supp.  Forms,  No.  183 1433 

trustee  may  refuse  to  accept 1162 

See  Estates;  Trustee,  . 

C. 
CaTeat. 

filing  petition   in   bankruptcy 459 

Certified  Copies. 

as  evidence,  Bankr.  Act,  §  21d 495 

purpose  of  provision 509 

order  approving  bond  of  trustee 509 

Certiorari,  Writ  of. 

issued  by  Supreme  Courts,  Bankr.  Act.   §  25d 571 

from  Supreme  Court,  to  Circuit  Court  of  Appeals 610 

appropriation  by  petition 610 

Ckattel  Mortgage. 

invalid,  if  ineffectual  against  creditors 1074 

trustee  vested  with  rights  of  lien  creditors 733 

recording  or  filing ;  void  for  want 1036, 1039 

object 1039 

efTect  of   failure ;    New  York   rule 1040 
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within  reasonable  time 1041 

trustee;  right  to  attack  for  failure. .  ■. 1041 

possession    of   bankrupt 1042 

agreement    to    withhold 1043 

within  four  months'  period 1044 

valid;   mortgagor  in  possession 1067 

Cirovit  Cfourtfl. 

jurisdiction  of  controversies  in  bankruptcy,  Bankr.  Act,  §  23a 513 

concurrent  with  bankruptcy  courts,  Bankr.  Act,  $  23c. 513 

abolished  by  judicial  code 516 

concurrent  jurisdiction  over  offenses 560 

effect    of    abolition 660 

powers  and  duties  conferred  upon  district  courts 517 

effect  upon  jurisdiction  of  district  courts. 617 

dronit  Courts  of  Appeal* 

appeals  from  bankruptcy  courts,  equity  rules  govern,  Gen.  Ord.  XXXVI 1221 

to  Supreme  Court,  within  thirty  days,  Gen.  Ord.  XXXVI 1221 

record;  what  to  contain,  Gen.  Ord.  XXXVI .' 1221 

appellate  jurisdiction,  Bankr.  Act,  §  24a 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  §  25a 571 

superintendent  and  revise  in  matters  of  law,  Bankr.  Act,  §  24b 561 

Supreme  Court,  appeals  to,  Bankr.  Act,  §  25b 571 

appeals ;   controversies  arising  in  bankruptcy 563 

general  provisions  as  to 567 

court  always  in  session 564 

in  bankruptcy  proceedings  as  distinguished  from  controversies  arising   in   bank- 
ruptcy      664,  565 

importance  of  distinction  666 

as  in  equity  cases 501 

judgments  only  appealable   591 

order  or  decision  must  be  final 692 

adjudication,  granting  or  refusing 592 

order  of  dismissal  a  judgment 592 

effect  of  jury  trial 592 

discharge,  granting  or  denying 693 

order  dimissing  petition   to   review 594 

claim,  order,  allowing  or  rejecting. . . .  < 594 

limited  to  money  demand 695 

amount    in    controversy 595 

lien  on  property  in  hands  of  trustee 596 

priority  and  secured 595 

claims   for   fees   and   expenses 597 

time  of  taking^ 598 

order  for  reargument ;  extension 698 

when  commences  to  run 598 

parties ;    notices    599 

trustee  to  bring,  when  all  creditors  interested 699 

practice ;  petition  600 

assignment  of  errors  600 

bond   of  appellant 601 

citation ;  service 601 

perfecting    appeal 602 

record ;   evidence  and  findings 602 

portions  certified   603 

evidence  objected  to,  included 603 
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incomplete;  diamissal  of  appeal 604 

books  and  papers  which  may  not  be  transcribed 604 

review  of  discretionary  orders  and  rulings 604 

findings  of  fact,  not  disturbed 605 

effect  of  appeal  and  decision 606 

costs  on  appeal 606 

decision  final  under  Act  of  Jan.  28,  1915 606 

revision ;  petition  to  revise  in  matter  of  law 575 

comparative   legislation    • 575 

distinction  between,  and  appeals  575 

right  exclusive  or  accumulative -  578 

if  review  may  be  had  by  appeal 678 

dependent  on  character  of  controversy 670 

questions  of  law  and  fact,  remedy  by  appeal 581 

uniting  appeal  and  revision 679 

appeal  treated  as 579 

questions  of  law  only  considered 581 

matters  subject  to   582 

object  and  character  of  proceedings  to  govern 583 

orders  during   proceedings    583-587 

practice ;  petition,  form   587 

record ;  state  question  of  law  involved 587 

evidence  taken  before  referee 587 

opinion  of  district  judge  on  review 588 

time  of  filing  petition 588 

execution  of  petition  589 

notice  to  adverse  parties 590 

dismissal  for  lack  of  parties 590 

revision  on  appeal ;  procedure  outlined 574 

Glaia&s. 

See  Provable  Debts;  Proof  of  Claims. 

jurisdiction  to  allow  or  disallow,  Bank  Act,  $2  (2) 21, 44 

Claim  Fee. 

referee  entitled  to 679 

Clerks. 

compensation ;  filing  fee,  Bankr.  Act,  §  52a 758 

definition,  Bankr.  Act,  §  1 1 

docket  to  be  kept,  Gen.  Ord.  1 1190 

duties  specified,  Bankr.  Act,  §  51 754 

searches,  certificates  of,  Bankr.  Act,  f  71 1182 

fees,  in  full  compensation,  Gen.  Ord.  XXXV 1219 

indexes  of  petitions  and  discharges,  Bankr.  Act,  §  51 754 

indorsement  of  papers  filed,  Gen.  Ord.  II '. 1191 

transmission  of  proved  claims,  Gen.  Ord.  XXIV 1212 

compensation ;   filing  fee  as  full  compensation 759 

fees  for  copies  of  papers 759 

duties ;  under  general  orders  and  forms 755 

fees,  accounts  for 756 

collection •' 755 

payment  to  referee  and  trustee 756 

pauper   affidavits    756 

Closing  Estates. 

when  and  how  estates  may  be  closed 72 
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discharge  of  one;  liability  of  others  not  affected 416 

debts  of  partners 417 

indorsers  on  note ;  discharge  of  maker , 417 

sureties  on  bonds ;  discharge  of  principal 417 

appeal  bonds  420 

attachment  bonds;  discharge  of  debt 418 

suit  commenced  more  than  four  months  before  bankruptcy 410 

replevin  and  jail  bonds 420 

directors  of  corporations  as  co-debtors 420 

Golleotlon  and  DistirilivtioaL 

bankrupt  estates,  jurisdiction  of  bankruptcy  courts 67 

Comnteroial  Paper* 

debts  evidenced  by,  provability 960 

discharge  of  maker;  liability  of  indorsers 417 

indorser;  liability,  provable  debt.     (See  Provable  Debts) 960 

offset  by  bank,  of  deposits  against 1095 

liability  of  depositor  as  indorser 1097 

proof  of,  instrument  to  accompany  claim 790 

statement  of  consideration 790 

Oommlsirion* 

of  certain  officers.    See  Compensation ;  Marshal;  Reeewer;  Referee;  Trustee. 

Oompenaation. 

clerk;   filing  fee,  Bankr.  Act,  |  62a 768 

marshal ;  commissions,  Bankr.  Act,  $  48d 741 

additional,  for  business  conducted,  Bankr.  Act,  §  48e 742 

receiver;  commissions,  Bankr.  Act,  {  48d 741 

additional  for  business  conducted,  Bankr.  Act,  §  48c 741 

referees,  Bankr.  Act,  $  40 676 

trustees ;  fees  and  commissions,  Bankr.  Act,  {  48a 741 

additional ;  business  conducted,  Bankr.  Act,  §  48e 742 

three  trustees  instead  of  one,  Bankr.  Act,  §  48b 741 

withheld  for  removal,  Bankr.  Act,  §  48c 741 

referees ;    comparative    legislation 677 

prior  to  amendment  of  1903 677 

pauper  cases 678 

cdmpositlon  cases .« 678 

filing  fee 679 

claim  fee ;   purpose 679 

charge  against  estate 680 

disbursements  to  creditors ;   commissions 680 

full  compensation ;   meaning 681 

reference  to  two  or  more  referees 683 

special  master,  referee  acting  as 678 

trustees,  comparative  legislation 743 

amount    generally 743 

under  act  prior  to  amendment 744 

pauper   cases 744 

commissions  on  disbursements 744 

disbursements  to  others  than  creditors 745 

exempt  property ;  proceeds  of  sale t 746 

payment   out   of   estate ' 746 

rate    of    commissions 747 

composition,  in  case  of . . . .- 747 
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limitation  as   to   amount 1183 

effect   and    purpose 1184 

conducting  business,,  additional  747, 1184 

Composition. 

approval ;  judge  to  grant,  Gen.  Ord.  XII 1198 

confirmation,  application,  when  filed,  Bankr.  Act,   $    12b 308 

acceptance  by  creditors,  Bankr.  Act,  §  12b 308 

deposit  of  consideration,  Bankr.  Act,  |  12b 308 

hearing,  date  and  place,  Bankr.  Act,  §  12c 308 

judge  to  order,  Bankr.  Act,  §  12d 308 

distribution  of  consideration,  Bankr.  Act,  §  12e 308 

operates  as  discharge,  Bankr.  Act,  $  14c 335 

notices  to  creditors,  Bankr.  Act,  §  58a  ( 2 ) 826 

title  to  property  revests  in  bankrupt,  Bankr.  Act,  §  70f 1107 

opposition;  appearance  of  creditor.  Gen.  Ord.  XXXH 1217 

specification  of  objections,  Gen.  Ord.  XXXII 1217 

meetings  of  creditors,  to  consider,  Bankr.  Act,  §  12a 308 

offer  of  terms,  when  made,  Bankr.  Act,  §  12a 308 

order  confirming  or  setting  aside,  certified  copy,  as  evidence,  Bankr.  Act,  {  21f . . . .  405 

confirming,  evidence  of  revesting  title,  Bankr.  Act,  §  21g . . 495 

referee,  jurisdiction  as  to,  Bankr.  Act,  §  38 660 

schedules  filed,  if  offered  before  adjudication,  Bankr.  Act,  |  12a 308 

setting  aside  confirmation,  application  of   proceeds  of  property   acquired,   Bankr. 

Act,  §  64c ". 986 

application  for,  within  six  months,  Bankr.  Act,  §  13 331 

fraud  in  procuring,  Bankr.  Act,  §  13 331 

vesting  of  property  in  trustee,  Bankr.  Act,  §  70d 1106 

forms;  petition  for  meeting  to  consider.  Off.  Forms,  No.  60 1292 

confirmation,  application  for.  Off.  Forms,  No.  61 1293 

order  granting,  Off.  Forms,  No.  62 1294 

distribution  on,  order.  Off.  Forms,  No.  63* 1295 

offer,   Supp.   Forms,   No.   94 1341 

notice  to  creditors,  Supp.  Forms,  No.  96 1342 

acceptance  by  creditors,  S«pp.  Forms,  No.  96 1343 

certificate  of  referee,  Supp.  Forms,  No.  97 1344 

order  to  show  cause,  Supp.  Forms,  No.  98 1346 

opposition;  appearance  of  creditor,  Supp.  Forms,  No.  99 1347 

specifications*  of  objections,  Supp.  Forms,  No.  100 1348 

order  of  reference  to  special  master,  Supp.  Forms,  No.  101 1349 

report  of  special  master,  Supp.  Forms,  No.  102 1350 

confirmation;  order  granting  or  refusing,  Supp.  Forms,  No.   103 1351 

petition  to  set  aside,  Supp.  Forms,  No.  104 1353 

act  of  1867,  provisions  concerning 311 

act  of  1898,  changes  in  former  act 312 

constitutionality 313 

construction  of  section 313 

appeals  from  confirmation  or  rejection 329 

bankrupt  not  entitled,  on  rejection 329 

compensation  of  referee 678 

confirmation;  objections,  how  made 323 

only  judge  may  make 323 

against  best  interests  of  creditors 323 

withdrawal .  of  objections 326 

ascertaining  whether  majority  has  consented 322 

acts  or  omissions  barring  discharge 325 
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absence  of  good  faith 326 

creditors  who  may  object 323 

hearing  of  objections '. 327 

allowances  to  attorney  of  bankrupt ! . .  327 

order  in  effect  a  disclijarge , 314 

property  revests  in  bankrupt 314 

notice  to  creditors  required 830 

.setting  aside,  title  vests  in  triistei* 334 

consideration,  deposit 319 

place  and  time  designated  by  judge 319 

amount  of  deposit. 320 

cash,  sufficient  to  pay  priority  debts 321 

costs  of  proceedings 321 

counsel  and  referee's  fees • 321 

deposit  of  assets  of  estate 322 

continental  systems  311 

distribution  of  consideration,  judge  to  direct 328 

by  check  or  warrant 328 

claims  to  share 328 

unscheduled  claims    328 

dismissal,  when  completed 329 

effect  of,  as  discharge  of  debts 314,  405 

English  system  described 310 

examination  of  bankrupt  at  meeting  of  creditors t 265 

informal,  settlement  outside  of  bankruptcy 316 

jurisdiction   of   bankruptcy   courts 75 

offer  of  terms,  made  to  all  creditors 316 

who  may  make 313 

after  examination  of  bankrupt * 317 

discharge  of  bankrupt 317 

either  before  or  after  adjudication 317 

schedules  to  be  filed 318 

meeting  of  creditors  to  consider .* 318 

acceptance  by  creditors .' 318 

paper  or  instrument  signed  by  creditors 318 

creditors,  whose  claims  are  allowed 319 

security  and  priority  claims 319 

majority  in  number*  and  amount 319 

purpose  and  effect  of  law 314 

referee,  jurisdiction  in  respect  to 322,  668 

report  to  judge ;  referee  to  make 323 

setting  aside  for  fraud 331 

fraud,  what  constitutes 332 

false  schedules 332 

inducement  of  creditors  to  accept 332 

failure  to  fulfil  terms 329 

application,  who  may  make 333 

to  judge  within  six  months 333 

petition ;  contents 333 

notice  to  creditors 334 

trial  before  referee 334 

effect;  title  revests  in  trustee , 334 

Compromise. 

notices  to  creditors  required,  Bankr.  Act.  §  58a  ( 7 ) 826 
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controversy ;  trustee  may,  Bankr.  Act^  $  27 613 

petition  for ;  decision  of  referee 614 

approval  of  court t 614 

petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1404 

Compoimdias  Olmlms. 

petition  by  trustee,  bankrupt  or  creditor  G«n.  Ord.  XXVIII 1214 

OomputatioaL 

time,  how  made,  Bankr.  Act,  $  31 637 

months  and  years,  how  computed 638 

days  ana  fractions  of  days 638 

OoneoaL 

definition,  Bankr.  Act,  $  1 ^ , 2 

includes  what   16 

I 

Oonoealment  of  Proporty. 

discharge,  ground  for  withholding 368 

essential  elements  368,  369 

absence  of  fraudulent  intent ^ 360 

failure  to  schedule  property 370 

undervaluation  may  be  considered 372 

evidence;   fair  preponderance 373 

continuing ;  what  constitutes 374 

effect  on  right  of  exemption ^ 223 

offense ;  indictment  on  information 622 

conspiracy  for;  indictment  on  information 623 

what  constitutes 625 

Conditloaal  Sales,  Oontraeta  for* 

recording  or  filing ;  void  for  want 1036 

unrecorded ;    validity   1039 

trustee  vested  with  rights  of  credit  as  against 733 

title  of  trustee ;  effect  of  failure  to  file 1 145 

trustee  acquires  rights  of  creditors  as  against 1146 

lease  witli  option  to  purchase 1147 

goods  consigned  for  sale 1148 

option  to  purchase  or  return 1150 

Confession  of  Bankmptoy* 

&ct  of  bankruptcy ;  essential  elements 127 

written  admission  of  inability  to  pay  debts 127 

corporations ;  power  of  directors 127 

partnership ;   by  one  member 129 

See  Acts  of  Bankruptcy. 

Conspiracy  to  Gonoeal. 

offense ;   indictment  on  information 623 

violation  of  bankruptcy  act;  punishment 632 

Contempts. 

before  referee,  Bankr.  Act,  §  41a 684 

certificated  of  facts  to  judge,  Bankr.  Act,  §  41b 684 

commitments  by  judge,  Bankr.  Act,  §  41b : . . . .  684 

examination  of  bankrupt;  evasion  or  refusal  to  answer 269 

jurisdiction  to  punish,  Bankr.  Act,  §  2(  16) 22,  57 

imprisonment  for  debt,  constitutionality 58 
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instances  of  contempt i 63 

proceedings,  when  will  lie 59 

evidence  of  guilt. 59 

possibility  of  performance 60 

control  of  property;  possession 61 

failure  to  e3cplain  inability  to  perform 61 

properly  traced  to  possession 62 

practice  in  general 64 

notice  of  hearing 65 

order  of  commitment 66 

referee,  contempts  before 66 

referee;  disobedience  of  orders 686 

order  to  restore  property 686 

wilful  failure  to  obey 688 

ability  to  obey,  affirmatively  shown * 687 

denial  of  ability  insufficient 688 

refusal  to  explain  disposition 690 

misbehavior    in   presence 690 

witnesses,  refusal  to  appear ^ 690 

lawful  mileage  to  be  paid 691 

refusal  to  be  sworn 69L 

to  answer  material   questions 691 

evasive  and  indirect  answers . . ". .« 692 

practice ;  'statute  must  be  followed 692 

notice  to  person  charged 692 

certificate  to  judge 693 

filed  with  clerk 693 

petition  and  order 693 

service  on  person  charged .* .  693 

reference  to  special  master 694 

punishment;  fine  or  imprisonment 695 

commitment ;  order   695 

refusal  to  answer,  on  examinatio&  of  third  party ' 502 

schedules,  failure  or  refusal  of  bankrupt  to  file 258 

ContiAitaiLce  of  BnsineM. 

jurisdiction  to  permit,  by  receiver 64 

period   limited ;   due  diligence 55 

contracting  indebtedness 55 

conduct  of  business 55 

compensation  of  receiver  or  trustee : 56 

Oontraots. 

claim  founded  on,  provable  debt,  Bankr.  Act,  |  63a  (4) 944 

debts  founded  on ;  provability 966 

form  not  material 967 

gambling  transactions 967 

breach  of  warranty 968 

executory,  damages  for  breach 968 

contingent  liabilities    970,    977 

continuing;   bonds    ^ 970 

employment   and    commissions 971 

breach  of  covenant  in  lease 972 

implied ;  same  as  guaai-contracts 972 

torts;   liability    973 

conversicm  of  personal  property 973 
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executory ;   trustee  may  disclaim  burdensome 1 162 

liabilities  based  on,  provable : 949 

em  contractu  and  ex  delicto * 949 

based   on  torts 951 

rights  under,  vest  in  trustee,  Bankr.  Act,  §  70a  (6) ^ 1 106 

OontroTerflies. 

settlement,  jurisdiction  of  bankruptcy  courts 70 

application  by  trustee,  contents.  Gen.  Ord.  XXXIII 1218 

ComtroTersles  ArisinK    in  Bankniptoy. 

appellate  jurisdiction ;  what  constitute 563 

distinction  between  controversies  and  proceedings  in  bankruptcy 664,  565 

exercise  of  jurisdiction  as  in  other  cases 565 

appeals  to  Supreme  Court  not  permitted ^ 565,  606 

CoaTersioaL 

discharge  of  liability  for;  judgment 428 

based  on  contractual  relation 428 

agents,  brokers,  etc. ;  release  of  debt 429 

Copies. 

•of  proceedings  as  evidence,  Bankr.  Act,  §  21d 495 

certified,  use  as  evidence 509 

OopyrislttB. 

title  vests  in  trustee,  Bankr.  Act,  §  70a  ( 2 ) 1 106 

trustee,   title   vests   in 1 123 

Gorporatioiifl. 

adjudged  involuntarily  bankrupts,  Bankr.  Act,  §  4 138 

municipal,  railroad,  insurance  or  banking  corporations  excepted,  Bankr.  Act, 

§  4 ..."  138 

bankruptcy    not    to    release    liability    of    officers,    directors    or    stockholders, 

Bankr.  Act,  {  4 ^ '  138 

definition,  Bankr.  Act,  §  1 2 

letter  of  attorney;  oath  or  acknowledgment,  Gen  Ord.  XXI 1206 

admission  of  inability  to  pay  debts ^. 127 

directors,   power   to  declare 127 

writing  essential ;  unqualified  admission 128 

bankrupt ;  right  of  trustee  to  sue  directors 1 160 

directors  and  stockholders;   liabilities  released  by  discharge. 420 

discharge ;  liability  of  directors  continues 420 

application  for 344 

dissolution,  proceedings  in  State  courts,  effect  of  adjudication 569 

increase  of  capital  stock,  fee  a  provable  debt 966 

involuntary  bankrupts;  corporations  included 152 

effect  of  dissolution  in  State  Courts % 153 

unincorporated  companies    154 

petition  against,  allegations 155 

banking  and  insurance,  exceptions  as  to 152 

effect   of  bankruptcy ;    discharge 166 

liability  of  directors,  officers  and  stockholders 157 

subject  to  bankruptcy  prior  to  amendment  of  1910 157 

place  of  business,  determination  for  purpose  of  adjudication 40 

designation  of,  in  certificate  of  incorporation * 41 

recovery  of  unpaid  stock  subscriptions 724 

liabilities  of  stockholders  and  directors 724 
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provable  debt,  ultra  virea  contract 947,    966 

of  bondholder  of  stockholder 954 

notes,  proceeds  used  for  corporate  purposes 961 

bonds,  holders  may  prove 964 

rights  of  action,  when  to  vest  in  trustee 1 160 

officers,  misconduct    , ; 1160 

unpaid   subscriptions 724,  1 160 

directors;  right  of  stockholders  do  not  pass 1 161 

right  to  sue  for  unauthorized  dividend 1 161 

taxes ;  priority  of  payment 997 

franchise ;  not  entitled  to  priority 998 

voluntary  bankruptcy,  proceedings 142 

directors  may  file  petition 142 

Costs. 

involuntary  proceedings;  contested  adjudication,  Gen.  Ord.  XXXIV 12*18 

Where  petition  is  dismissed  or  withdrawn,  Bankr.  Act,  §  3a 83 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2  ( 18 ) 22 

taxable  against  bankrupt,  provable  debt,  Bankr.  Act,  §  63a  ( 2 ) 944 

incurred  in  good  faith  by  creditor.  Bank.  Act,  $  63a (3 ) 944 

allowance,  where  petition  is  dismissed  or  withdrawn .  135 

discharge,  in  contested  applications *   401 

exemptions,  payment  out  of 243 

provability;  incurred  in  suits  by  or  against  bankrupt 973 

against  involuntary   bankrupt 974 

in  action  to  recover  provable  debts 974 

in  attachment   suits 975 

taxation,  jurisdiction  of  courts  of  bankruptcy 79 

Covnterolaim. 

allowed  against  estate,  Bankr.  Act,  §  68b 1090 

See  8et-off8. 

Oourta. 

definition,  Bankr.  Act,  §  1 •. .  • 1 

See  Bankruptcy  Courts;  District  Courts;  Referee.  ^ 

Orsdltors. 

See  Debts;  Proof  of  Claims;  Provable  Debts, 

definition,  Bankr.  Act,  §  T. 1 

discharge,  objections  to,  hearing,  Bankr.  Act,  §  14b 335 

dismissal  of  proceedings;  notice  and  hearing,  Bankr.  Act,  §  59g -. . .  837 

notices  to  creditors,  Bankr.  Act,  §  58a 826 

first  meeting;  publication,  Bankr.  Act,  f  68b 826 

referee  to  give,  Bankr.  Act,  §  58c * 826 

payment  of  dividends,  Bankr.  Act,  §  65 1022 

residing  witliin  the  United  States,  Bankr.  Act,  §  65d 1022 

petition  in  involuntary  proceedings,  Bankr.  Act,  §  50b 837 

number  and  amount  of  claims,  Bankr.  Act,  §  59b 837 

hearing  as  to  number  and  amount,  Bankr.  Act,  §  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

intervention  and  answer,  Bankr.  Act,  §  59f 837 

term    includes   what 11 

trustee,  appointment  by,  Bankr.  Act,  §44 690 

voters  at  meetings,  Bankr.  Act,  §  56a 768 

compositions,  acceptance  of  terms 318 
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discharge,  notice  of  hearing 349 

intervention  before*  adjudication  in  involuntary  proceedings 865 

when  will  be  ordered 855 

creditor  who  may  tile  petition 867 

application  to  join  in  petition 868 

notices  to;  under  statute  and  orders 827 

construction  and  effect  of  law 828 

not  required  in  certain  cases 829 

effect  on   jurisdiction 830 

See  Noticea   to  Creditors. 

petitions  in  involuntary  proceedings 129-131 

number  and  amount  of  claims 843 

See  Involuntary  Proceedings. 
provable  debts.    See  Provable  Debts, 

trustee;-  appointment  at  first  meeting 701 

CMditor's  BilL 

prior  to  four  months'  period  not  affected  by  adjudication 1087 

lien,  when  not  dissolved 1087 

trustee  may  intervene  to  preserve  lien 1088 

Creditor's  Msetias** 

See  Meetings  of  Creditors. 

Ortmss,  Bankraptoy. 

See  Offenses. 

Ortmiaattng  Qvestlons* 

bankrupt  need  not  answer 269 

use  of  schedules 269 

books  and  papers  not  to  be  used 271 

privilege  of  immunity,  on  examination  of  third  persons 505 

See  Evidence. 

D. 
Days. 

computation,  how  made 638 

fractions,    how   counted 638 

Death, 

of  bankrupt,  proceedings  not  to  abate,  Bankr.  Act,  %  8 273 

rights  of  widow  and  children,  Bankr.  Act,  §  8 * 273 

no  abatement  after  filing  petition 274 

effect  on  right  of  discharge 274 

dower  and  allowances  to  children 276 

trustee,  does  not  abate  suit  or  proceeding,  Bankr.  Act,  §  46 716 

Debts. 

appeals  from  rejection  or  allowance,  Bankr.  Act,  $  25a 671 

definition,   Bankr.   Act,   §    1 1 

discharge,  not  affected  by,  Bankr.  Act,  §  17 421 

appeals ;  order  allowing  or  rejecting 694 

amount  in  controversy 695 

liens,  validity   *.  595 

priority    and    secured 595 

released  by  discharge.     See  Discharge. 

partnership,  firm  or  individual 193 

conunercial  paper,  firm  as  maker  or  indorser 194 

signing  in  firm  or  individual  name 195 
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assumption,  by  partner 196 

of  individual  debts  by  partnership 197 

provable  debts  means.      See  Provable  Debts 11 

taxes  not  provable 965,  994 

Decedent's  Estate. 

bankruptcy   proceedings   against 146 

Deflnittons. 

courts  of  bankruptcy,  Bankr.  Act,  §  1 1 

referee  not  included 10 

creditor,  Bankr.  Afct,  {   1 1 

term   includes   what 11 

date  of  bankruptcy,  Bankr.  Act,  §  1 1 

debt,  Bankr.  Act,  §  1 j 1 

provable, .  what  is 1 

discharge,  Bankr.  Act,  §  1 1 

.   dividends 20 

document,  Bankr.  Act,  §   1 2 

adjudication,  Bankr.  Act,  |  1 1 

what  contitutes    10 

appellate  courts,  Bankr.  Act,.  $  1 1 

bankrupt,  Bankr.  Act,  $  1 1 

bankruptcy;  time*of ;  date  of,  Bankr.  Act,  §1 1 

clerk,  Bankr.  Act,  {  1 1 

commencement  of  proceedings,  Bankr.  Act,  9   1 1 

conceal,  Bankr.  Act,  §  1 2 

corporations,  Bankr.  Act,    1 1 

courts,  Bankr.  Act,  {  1 , 1 

term  does  not  include  referee 10 

holiday,  Bankr.  Act,  $  1 2 

insolvency,  Bankr.  Act,  §   1 2 

term  includes  what 12-16 

judge,  Bankr.  Act,  {  1 2 

oath,  Bankr.  Act,  §  1 2 

officer,  Bankr.  Act,  {  1 2 

property  .  .   . .' 20 

persons,  Bankr.  Act,  $  1 2 

petition,  Bankr.  Act,  §  1 2 

preferences » 19 

referee,  Bankr.  Act,  {  1 2 

secured  creditor,  Bankr.  Act,  {  1 2 

term  includes  what 16 

States,    Bankr.   Act.    S    1 ' 2 

transfer,    Bankr.    Act,    §    1 2 

meaning    applied    and    considered    17 

trustee,  Bankr.  Act,  {  1 2 

wage-earner,  'Bankr.  Adt,  §   1 2 

meaning  applied  and   considered 18 

Deposttlons. 

right  to  take,  Bankr,  Act,  $  21b 496 

notice  of  taking,  Bankr.  Act,  §  21c 496 

in  bankruptcy  proceedings,  how  taken 508 

notice  to  adverse  parties ^09 


1594  General  Ixdex. 


■« 


Depositories.  PAGE 

banking    institutions,   designation,    Bankr.    Act,    |    61 929 

bonds  to  be  required,  Bankr.  Act,  §  61 929 

payment  by  check  or  warrant,  Gen.  Ord.  XXIX 1215 

trustee  to  deposit  moneys,  Bankr.  Act,  $  47a    (3 ) *  716 

DetentioaL 

of  bankrupt,  order  issued,  Bankr.  Act,  §9 277 

marshal  to  arrest,  Bankr.  Act,  §   9 277 

custody  and  release  on  bail,  Bankr.  Act,  $  9b 277 

application    for    order;    when    made 281 

purpose    of    provision    281 

Dialmrseiiient. 

trustee;  check  or  draft,  Bankr.  Act,  $  47a  (4) 716 

DiaoharKO. 

appeals  to  circuit  courts  of  appeals  or  Supreme  Court,  Bankr.  Act,  §  25a 671 

application  for,  when  made,  Bankr.  Act,  §  14a 335 

hearing  by  judgcP*'^'-   ^^'   «    ^^^ ^36 

g  "J^  J     *^'|Gen.    Ord.    XII     1198 

notice  to  creditors,  Bankr.  Act,   $  98a    (9) 926 

oonflrmation  of  composition  operates  as  discharge,  Bankr.  Act,  §   14c 336, 

co-debtors  of  bankrupt,  liability  not  affected,  Bankr  Act,  §  16 415 

definition,  Bankr.  Act,  §   1 I 

debts  not  affected  specified,  Bankr.  Act,  $  17 ^ 421 

taxes,  Bankr.  Act,   $    17 421 

liabilities  for  false  pretenses,  Bankr.  Act,  §  17 421 

alimony  due  or  to  become  due,  Bankr.  Act,  |   17 421 

maintenance  of  wife  or  child,  Bankr.  Act,  {  17 421 

seduction   or   criminal   conversation,   Bankr.   Act,    §    17 421 

not  included  in  schedules,  Bankr.  Act,  9  17 421 

fraud,  embezzlement,  etc.,   Bankr.   Act,   $    17 421 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  §  51 754 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2   (12) 22 

objections  by  trustees  or  parties  in  interest,  Bankr.  Act,  {  14b 335 

hearing  by  judge,  Bankr.  Act,  $  14b 335 

trustee  to  interpose,  when  authorized  by  creditors,  Bankr.  Act,  $  14b 335 

opposition,  creditor  to  enter  appearance.  Gen.  Ord.  XXXII 1217 

specifications   of   objections.   Gen.   Ord.    XXXII 1217 

order  granting  or  setting  aside,  certified  copy  as  evidence,  Bankr.  Act,  §  2 If 4195 

petition  to  state  facts  of  case.  Gen.  Ord.  XXXI 1217 

revocation,  application  filed  within  six  months,  Bankr.  Act,  §  15 407 

fraud  of  bankrupt,   Bankr.  Act,   8    16 407 

setting  aside,  proceeds  of  property  acquired,  Bankr.  Act,  §  64c 985 

vesting  of  property  in  trustee,  Bankr.  Act,  §  70d 1 106 

forms;   petition  and  notice  thereon.  Off.  Forms,  No.  57 1289 

opposition;   specification  of  objections,  Off.  Forms,  No.  58 1291 

order  granting,   Off.   Forms,   No.   59 1291 

extension  of  time  to  apply ;  petition,  Supp.  Forms,  No.  105 1354 

referee's    certificate,    Supp.    Forms,    No.    106 1355 

order  of  referee,  Supp.  Forms,  No.  107 1356 

application;  order  to  show  cause,  Supp.  Forms,  No.  108 1357 

certificate  of  conformity;    referee,   Supp.   Forms,   No.    109 1358 

opposition;   appearance  by  creditor,   Supp.    Forms,  No.    110 ^ 1369 

specification  of  objection,   Supp.   Forms,  No.   Ill 1359 

exceptions  by  bankrupt,  Supp.  Forms,  No.  112 1360 
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reference  to  special  master,  order,  Supp.  Forms,  No.   113. ..  .^ 1361 

notice   of   hearing,    Supp.   Forms,   No.    1 14 .* 13^2 

order  denying,   Supp.   Forms,  No.    116 1363 

appeals,  order  granting  or  denying 693 

order  dismissing  petition  to  review     594 

application    by    bankrupt    344 

by  corporation  or  partner    344 

denial  in  former  proceedings 344 

personal  representative  in  case  of  death  or  insanity «. 344 

time   of    making    -. 345 

extension    for    cause 345 

filing  after  expiration    347 

failure  to  make,  within  time  limited    347 

effect   same  as  denial 347 

made   to    judge 343 

reference  to  referee  as  special  master 343 

petition   for,   allegations    348 

verification ;    requirement    348 

where  filed 349 

amendments,   when   allowed    349 

notices  to  creditors  and  trustees 349,  831 

form  -. 349,  831 

co^ebtors,  liability  not  affected 416 

section    16   declaratory   of   law 416 

construction    of    section 416 

discharge   of   one   co-debtor    416 

debts  of  partners    417 

indorsers  on  notes,  discharge  of  maker 417 

depiand   note,   where  presentment   is  delayed 417 

sureties  on  bonds,  release  of  principal 417 

appeal    bonds 420 

attachment  bonds 418 

replevin  and  jail  bonds 420 

directors  of  corporation    420 

composition ,\  order  of  confirmation  has  effect  of 314,  405 

constitutionality    of    restrictions    342 

costs   on  contested   applications    401 

death   of   bankrupt,    effect    274 

debts  not  affected,  rule  in  England ., 423 

under  act  of   1867    423 

.scope  of  section 423 

proof    of,    effect     423 

taxes  due 431 

liabilities  for  certain  acts 432 

effect   of   amendment   of    1903 432 

false   pretenses  or   representations 433 

fraud  involving  moral  turpitude 433 

property    obtained    by    false    pretenses    or    representations 434 

includes  things  of   substance   and  not   services 434 

actual    fraud    must   appear    435 

purchase  of  goods  without  intention  to  pay 436 

wilful    or    malicious    injuries    436,  440 

intent  or   malice;    determination    » 436 

acts  included  437 

judgments   for   personal    injuries    438 
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alimony,  due  or  to  become  due , 438 

maintenance  or  support  of  wife  or  child 430,  439 

not  applicable  to  purchase  of  goods  by  husband 439 

seduction  of  unmarried  female 440 

criminal  conversation   440 

debts  not  scheduled    441 

names  and  addresses  of  creditors 441 

what  constitutes  due  scheduling    441 

effect  of  factual   notice  of  bankruptcy 443 

failure  to   give   residence    .- 441 

fiduciary  debts ;  what  constitute 444 

persons  in  fiduciary  capacity 445 

public  officers  and  trustees 446 

bailee   of   money    447 

acting  as  public  officer  or  in  fiduciary  capacity 446 

sureties  on  bonds;    discharge    447 

debts  subject  to ;   provable  debts   425 

judgment  debts 426 

fines,  penalties  and  debts  due  government 426 

not  affected  by  failure  to  prove 425 

persons  claiming;    effect    427 

aliens;   debts  discharged    427 

liabilities  for  torts;  judgment 427 

effect  of  amendment   of    1903 427 

waiver    of    tort    428 

conversion,  liabilities  for;   judgment 428 

based  on  contractual  relation 428 

agents,  brokers,  etc.,  released 429 

stock ;  waiver  of  fraud   429 

breach  of  promise  to  marry ;   liabilities 430 

factor,  liability  for  proceeds  of  goods  consigned 431 

stockholders'  and  directors'  liabilities   431 

definition  and  nature   . . . : 341 

effect,  in  general 402 

on   liens  in  garnishment  proceedings 405 

•          liens  not.  affected    402 

relates  back  to  date  of  adjudication 403 

must    be    pleaded    405 

composition,   has  effect  of    405 

determining  effect  of   discharge 424 

granting  or  withholding;   discretion  of  judge 400 

order  to  be  issued    *. . .  400 

grounds  of  opposition,  dne  must  be  shown 366 

offense   of   larceny   before   petition   was   filed 367 

additional,  under  amendments  of  1903  and  1910 367 

concealment    of    property 368 

essential    elements    368,  369 

absence  of  fraudulent  intent    369 

"  knowingly  and  fraudulently ;"  proof  required 369 

property  belonging  to  estate    370 

failure  to  schedule  property 370 

property   transferred   to   wife    37 1 

salary   of    public   officer    372 

undervaluation    may    be    considered    '. 372 

evidence ;    fair   preponderance    373 
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continuing;  where  accomplished  hefore  bankruptcy 374 

conveyance  prior  to  four  months'  period 374 

placing   title    in   wife's   name 374 

false   oath    in   proceedings    376 

knowingly  and  fraudulently  made    376 

yerification  of  answer  containing  false  statement  is  not 376 

oath    to    schedule    377 

examination  of   bankrupt,  false  oath 378 

matter  material  to  the  inquiry    378 

omission  of  property  from  schedule 378 

books,  failure  to  keep,  destruction  or  concealment 379 

effect  of  amendment  of  1903 379 

essential  elements 380 

after  passage  of  act    380 

by  bankrupt  or  by  his  direction 380 

intent  to   conceal   financial   condition 381 

mere  failure   insufficient    381 

presumption  arising  from  failure   382 

character  of  business  controls  intent   383 

what    constitutes,    generally 384 

business  not  requiring   385 

improperly    kept;    presumption 385 

destruction   of   vouchers    385 

burden  of  proof   386 

false  statement  of  credit,  amendment  of  1903  and  1910 ^ 386 

elements  of  proof 386 

meaning  of   clause 387 

obtaining  money  or  property 388 

intent  to  defraud  essential  388,  389 

stat^nent  of   financial   condition    389 

must  be   written    389 

falsity  must  be  proven 390 

purpose  of  obtaining  credit 392 

to   mercantile   agencies    392 

equivalent  to   statement   to   creditor 392 

general  statements  not   sufficient    393 

special  statements  within  clause    393 

continuing  effect 394 

must  be  made  by  bankrupt   394 

fraudulent    transfer ;    meaning    395 

within   four   months'    period    395 

recording  within  four  months'  period   396 

preferential  transfer  not  included 396 

assignment  for  creditors  within  four  months'  period 397 

previous   discharge    in    voluntary    proceedings 397 

effect  on  debts  provable  in  former  proceedings 397 

within  six  years ;  measure  of  time 398 

refusal  to  obey  lawful  orders  or  answer 271,  399 

^hat  constitutes 399 

to   answer ;    effect    399 

hearing  on  application,  appearances  3^0 

creditors   in   person   or   by   attorney 360 

specifications  of  objections  to  be  filed 351 

time   and   place   of   filing 351 

filed  by  trustee  or  party  in  interest 351 
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creditors  with  dischargeable  debt  are  parties  in  interest 352 

member  of  firm  must  show  that  he  acts  with  consent 353 

form    and    contents    353 

particularity  of  allegations    353 

general  averments  not  sufficient  354 

concealment  of  books,  allegations 357 

interest  of  creditors  must  be  alleged 355 

**  knowingly   and   fraudulently  '*   committed    offense 356 

conclusions  of  law  insufficient   355 

concealment  or   transfer   of   property 356 

false  statement  U>  secure  credit 357 

amendments,   when  allowed    357 

waiver  of  defects    359 

exceptions  by  bankrupt 359 

creditor  proceeding  under  those  of  another 360 

verification 360 

by   partnership   360 

ground   of  withholding  must  be  shown 366 

reference  to  referee  as  special  master 361 

rulings  as  to  evidence    . : 361 

report  and  minutes 362 

proceedings;  objections  as'  beginning  of  suit 362 

death    of   creditor   after   objections «. 362 

rules   of   evidence    362 

burden  of  proof  on  objecting  creditor 362 

presumption  in  favor  of  bankrupt   363 

proof  beyond  reasonable  doubt  not  required 363 

testimony,   preservation    365 

report  of  special  master   \ 365 

compensation  and  disbursements  of  special  master   366 

effect  of  withdrawal  of  objections 400 

history  and  comparative  legislation 330 

Roman  and  continental  systems «• 339 

English  system 340 

origin  and  nature    340 

in  United  States,  prior  acts 341 

jurisdiction  of  courts  of  bankruptcy   342 

residence  within  district  where  proceedings  are  pending 343 

partnership  debts;  effect  of  adjudication  180 

where  there  are  no  firm  assets 181 

debts  must  be  scheduled   181 

pleaded  as  bar  of  debts   448 

by  bankrupt  or  privies  in  title 448 

suit  pending  at  time  of  bankruptcy 448 

present  law,  original  act 342 

amendment   of    1910    342 

previous   effect   and   application    ' 397 

within   six  years,  computation    398 

referee,  jurisdiction  as  to,  Bankr.  Act,  §  38a   (4 ) 658 

'     revival  of  debt  by  new  promise   '    449 

revocation,    under    English    act    408 

under  former  acts  in  this  country 408 

jurisdiction ;    collateral    attack    408 

excludes    other    remedy    T 409 
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meaning   of    section 409 

"  parties  in  interest "   400 

"  undue  laches "   410 

"  within    one    year "    410 

"  upon  a  trial  "   411 

obtained  through  fraud "   411 

facts  did  not  warrant  discharge  " 411 

grounds,  fraud  of  bankrupt   411 

fraud  in  fact  must  be  shown 411 

acts  constituting  fraud    412 

knowledge    of    fraud     412 

application ;  burden  of  proof   413 

made   to   judge    '  413 

petition ;  what  to  state 413 

notice  to  bankrupt    413 

effect  to  nullify  discharge   414 

title  vests   in   trustee    414 


Dismissal. 

of  proceedings,  creditors  to  have  notice  and  opportunity  to  be  heard,  Bankr.  Act, 

i  59g 837 

involuntary  proceedings,  after  trial   478 

lack  of  jurisdiction    » . , .  478 

consent  of  parties ;  notice  to  creditors 479,  833 

intervention  by  other  creditors   479 

Olstiiet  Courts. 

appeals  to  Supreme  Court ► 668 

See  Appeals;  Supreme  Court. 

bankruptcy   courts,    jurisdiction    515 

See  Bankruptcy  Courts. 

circidt  courts,  powers  conferred  upon 617 

effect  upon  jurisdiction   in  bankruptcy 617 

removal  of  suits 619 

Distriet  of  Columbia. 

appeals  to  Supreme  Court  from  Supreme  Court  of,  Bankr.  Act,  §  24a 561 

Distriets. 

referees,  designation,  Bankr.  Act,  §  34 644 

Dividends. 

creditors'  rights  not  affected  by  subsequent  claims,  Bankr.  Act,  §  65c 1022 

residing  within  United  States,  Bankr.  Act.  §  65d 1022 

declaration  and  payment  on  allowed  claims,  Bankr.  Act,  §  6oa 1022 

first,  when  declared,  Bankr.  Act,  §  65b 1022 

amount,  Bankr.  Act,  §   65b 1022 

dividends  subsequent  to  first,  Bankr.  Act,  §  65b 1022 

final,  when  declared,  Bankr.  Act,   §   66b 1022 

notices  to  creditors,  Bankr.  Act,  §  58a  ( 5 ) 826 

payment  by  check  or  warrant,  Gren.  Ord.  XXIX •  1215 

referee  to  declare,  Bankr.  Act,  §  29a  ( 1 ) , 662 

trustees  to  pay,  Bankr.  Act,  §  47a(9) 716 

unclaimed ;  paid  into  court,  Bankr.  Act,  |  66a 1029 

after  one  year;  distribution,  Bankr.  Act,  §  66b 1029 

belonging  to  minors,  Bankr.  Act,  §  66b 1029 

balance  paid  to  bankrupt,  Bankr.  Act,  §  66b 1029 
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forms,  list  of  claims  and,  Off.  Forms,  No.  40 1275 

notice  of  payment,  Off.  Forms,  No.  41 1276 

first,  order  declaring  and  directing  payment,  Supp.  Forms,  No.  162 1410 

final  order  of  distribution,  Supp.  Forms,  No.   164 1413 

combined  check  and  receipt,  Supp.  Forms,  No.   165 1416 

allowance  of  claims  subsequent  to  payment 1027 

declaration,   at   irregular   intervals    1024 

pro   rata   distribution   of   assets    1024 

allowed  claims  of  creditors   1024 

first,  time  and  amount 1024 

not  more  than  fifty  per  cent 1025 

subsequent,  as  soon  as  amount  sufficient    1025 

practice ;   order , 1027 

order  restraining  payment   1027 

final ;    when  to   be  made    1027 

effect  of  failure  to  prove  claims 1027 

definition  of  term   20 

distribution ;    pro   rata   share  of  creditors 738 

garnishment,  when  permitted    1025 

meetings  of  creditors  for  declaration 1024 

notices  to  creditors  of  declaration  and  payment 832 

referee   to  declare    664,  1025 

to  prepare  sheets    664 

residents  of  United  States;  preference 1028 

unclaimed ;    comparative   legislation 1029 

practice    in   disposition 1029 

payment  of  balance  to  bankrupt 1O30 

disposition,  after  payment  of  claims 1030 

Docket. 

clerk  to  keep.  Gen.  Ord.  1 1 190 

contents  specific,  Gen.  Ord.  I 1 100 

open  to  public  inspection,  Gen.  Ord.  1 1 190 

DeeomeBt* 

definition,  Bankr.  Act,  %  1 2 

title  vests  in  trustee,  Bankr.  Act,  §  70a  ( 1 ) 1 106 

title  vests  in  trustee;  character .'t 1122 

definition *.  1 122 

Bontieile. 

of  bankrupt,  in  district 38 

controls  right  to  exemption 212 

Dower. 

bankrupts  right,  when  to  vest  in  trustee , 1 136 

property  of  husband,  vests  subject  to 1 136 

effect  of  death  of  bankrupt  husband 274 

E. 
EmbeBslemeBt* 

by  trustee;  punishment,  Bankr.  Act,  §  20a 618 

preference ;   payment  of  funds  embezzled 000 

Employees. 

claim  for  services  under  contract,  provability 071 

damages  before  completion  of  contract !I7 1 

priorities,  wages  entitled  to 1005- lull 
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on  special  funds ;  validity 1060 

bankrupt  oommingling  funds  with  his  own 1060 

Equity. 

bankruptcy  proceedings  are  proceedings  in 25 

plenary  suit  in,  bankruptcy  court  when  not  to  entertain 26 

Equity  Rules. 

govern  appeals  to  circuit  court  of  appeals,  Gen.  Ord.  XXXVI 1221 

practice  in  proceedings  in  equity  in  bankruptcy  courts,  Gen.  Ord.  XXXVII 1222 

Estates. 

administration,  expenses,  Bankr.  Act,  §  62 931 

report,  approval  and  allowance,  Bankr.  Act,  §  62 931 

expenses,  indemnity  for.  Gen.  Ord.  X 1196 

appraisal  of  property,  Bankr.  Act,  §  70b 1 106 

appointment  of  appraisers,  Bankr.  Act,  §  70b 1106 

information,  referee  to  furnish,  Bankr.  Act,  §  39a (3 ) 662 

preservation,  cost,  priority  of  payment,  Bankr.  Act,  §  64b  ( 1 ) 985 

sales  of  property';  public  auction.  Gen.  Ord.  XVIII 1205 

at  private  sale.  Gen.  Ord.  XVIII 1205 

perishable  property,  without  notice,  €ren.  Ord.  XVIII 1205 

trustees  to  collect  and  reduce  to  money,  Bankr.  Act,  §  47a (2) 716 

furnish  information  to  parties  in  interest,  Bankr.  Act.  §  47a (6) 716 

administration    expenses,   allowance 932 

priority  of  payment 932 

auctioneer's   services    932 

preservation  of  property 933 

assignee  for  benefit  of  creditors 933 

practice  on  allowance 934 

attorneys ;    compensation    934 

See  Aiiameys. 

appraisers  and  appraisal 1165 

cost,  a  charge  against  estate 933 

number  and  qualification 1165 

practice   on  appointment 1166 

burdensome  property;  trustees  may  disclaim 1162 

executory  contracts  and  leases 1 162 

practice ;  report  for  instruction , 1163 

order  to  disclaim 1163 

claim  of,  against  another  estate,  proof 791 

closing,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2(8) 22 

when    estate    deemed    closed 72 

collection  and  distribution,  jurisdiction  of  bankruptcy  court,  Bankr.  Act,  §  2(7)  .22,  67 

recovery  of  property 68 

preservation ;   pajrment  of  coat 933,  1000 

cost,  priority  of  payment 1002 

actual  and  necessary  cost 1000 

rent  for  premises  occupied 1000 

recovering  property ;  expenses  of  creditors : 1000 

referee   to  give   information 664 

reopening,  lack  of  administration  sole  ground 73 

application,  by  whom  made 73 

when  to  be  granted 73 

practice 73 

51 
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sales  of  bankrupt's  property  (see  Sales  of  Property) 69, 1166 

incumbered  property,  free  of  liens 1171 

liens  should  be  protected 1 176 

payment  of  liens  out  of  proceeds 1173 

notices  to  lienors 1173 

validity  and  priority  of  liens 1175 

practice; public  or  private 1171 

resale ;   when  granted 1 176 

transfer  of  title  to  purchasers 1177 

title  vests  in  trustee ;  comparative  legislation 1111 

scope  of  section  as  to  vesting 1111 

conflict  between  bankruptcy  act  and  State  law 1111 

as  of  date  of  adjudication,  relating  back  to  time  of  filing 1113 

property  which  vests;  in  general 1116 

determination    of    question 1 1 16 

possession  of  bankrupt *. 1 115 

acquired  after  filing  petition  belongs  to  bankrupt / 1116 

subject  to  claims,  liens  and  equities 1117 

same  plight  or  condition '. 1119 

defenses,  legal  and  equitable 1 1 19 

acts  of  bankrupt  prior  to  bankruptcy. '. 1120 

property  subject  to  trust ^ 1120 

subject  to  liens  and  incumbrances 1121 

in  possession  of  bankrupt  as  bailee 1 121 

effect  of  amendment  of  §  47a (2)  by  Act  of  1910 1122 

specific  property ;    in  general 1 122 

documents  relating  to  bankrupt's  property 1122 

patents,  copyrights  and  trade-marks 1123 

personal  powers   ' 1 123 

fraudulently  transferred 1124 

See  Fraudulent  Transfer. 

might  have  been  transferred  or  levied  upon 1 127 

test  to  be  applied 1127 

property  pledged    1128 

stock  purchased   for   customer 1 129 

shares  in  possession  of  broker 1 130 

includes  every  vested   right 1 130 

remainders  and  contingent  interests  1 133 

trust   interests    , 1 133 

resulting  and  constructive  trusts 1133 

surplus  income  from  trust  funds 1134 

funds  mingled  with  bankrupt's : 1136 

dower  and  curtesy  rights 1 136 

personal  contracts  of  bankrupt 1137 

franchises  and  licenses 1137 

liquor  licenses 1 138 

seat  in  stock  exchange 1 138 

life  insurance   policies    1 144 

See  Life  Insurance  Policies. 

fire   insurance   policies 1144 

property  sold  on  condition 1145 

See  Conditional  Sale. 

fraudulent  representations,   effect  of 1150 

right  of  action  of  bankrupt 1158 

personal  injuries  not  included 1169 
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torts  affecting  property ^ 1159 

stock  subscriptions,  unpaid 1160 

corporations;  liabilities  of  stockholders  and  directors 1160 

reclamation  proceedings;  fights  in  general 1151 

goods  purchased  without  intent  to  pay 1 153 

purchase  on  verge  of  bankruptcy 1 153 

proof  of  insolvency 1 153 

false  financial  statement 1154 

property  sold  subject  to  approval 1 156 

expression   of   dissatisfaction 1 156 

under  rental  contracts 1 156 

payment   on    delivery 1 157 

title  does  not  pass  on  failure  to  pay 1157 

pr«ipf  of  identity  of  articles  sold 1 158 

practice "^  1158 

certified  <^pies  of  proceedings,  Bankr.  Act»  {  21d 495 

order  approving  bond  of  trustee,  Bankr.  Act,  §  21e 495 

confirming  or  setting  aside  composition,  Bankr.  Act,  §  2 If 495 

granting  or  setting  aside  discharge,  Bankr.  Act,  §  21f 495 

depositions  in  proceedings  in  bankruptcy,  Bankr.  Act,  §  21b 495 

notice  of  taking,  Bankr.  Act,  §  21c 495 

examination  of  witnesses;  order  compelling,  Bankr.  Act,  §  21a 495 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  |  21a 495 

referee  to  cause  to  be  preserved,  Bankr.  Act,  §  39a (9) 662 

referee  to  take  when  no  stenographer 665 

Xzamiiiation  of  Bankrupt. 

bankrupt  to  submit  to,  Bankr.  Act,  {7(9) ..,.,.. 251 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  §  7 251 

composition  when  offer  is  made,.  Bankr.  Act,  §  12a 308 

notices  to  creditors  required,  Bankr.  Act,  §  58a  ( 1 ) 826 

form  of  order.  Off.  Forms,  No.  28 t 

at  first  meeting  of  creditors 264 

any    time   during   proceedings 264 

creditors  entitled  to 265 

composition,   meeting   of   creditors   for 318 

ascertaining  whether  majority  of  creditors  have  accepted 322 

conduct ;   procedure    266 

application   for  order 266 

production  of  bankrupt,  when  in  prison 266 

employment  of  stenographer 266 

counsel  for  bankrupt .- 267 

minutes ;    record  of  testimony 267 

objections  and  rulings  to  be  entered 267 

excluded  testimony  part  of  record 267 

discharge,  false  oath  as  ground  of  objection 376 

discharge  withheld,  for  refusal  to  answer 27 1 

incriminating  evidence    269-271 

notice  to  creditors  required 830 

not  required  in  certain  cases 830 

subject-matter ;    conduct   of   business 268 

property  acquired  before  petition 268 

unsatisfactory  answers ;  contempt ! 269 

evasion  or  refusal  to  answer 269 
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before  referee;  conduct,  Gen.  Ord.  XXII 1210 

deposition  taken  in  writing  and  signed,  Gen.  Ord.  XXVII 1212 

referee,  refusal  of  witness  to  be  examined,  contempt,  Bankr.  Act.  §  41a 684 

order  compelling,  Bankr.  Act,   §   21a 495 

wife,  concerning  business  transacted  by  her,  Bankr.  Act,  |  21a 495 

form  of  examination.  Off.  Forms,  Xo.  20 1266 

summons  to  witnesses,  Off.  Forms,  No.  30 1266 

return  of  summons,  Off.  Forms,  No.  30 1266 

application  for,  by  whom  made 498 

when  to  be  made ;  prior  to  adjudication 499 

comparative  legislation  497 

compulsory ;   scope  of  section 497 

contempts,  refusal  of  witness  to  appear 690 

refusal  to  be  sworn 691 

to   answer   material   questions 691 

evasive  and  impertinent  answers 692 

jurisdiction  of  referee,  Bankr.  Act,  |  38 654 

persons  subject  to 500 

oflBcers  of  bankrupt  corporation 500 

wife  of  bankrupt ;    scope  of  examination 501 

practice ;  application 507 

special  masters  to  conduct *. .  501 

referee,  administration  of  oaths 654 

conduct ;  admission  of  evidence 654 

exclusion  of  rejected  evidence 655 

refusal  to  appear  and  testify ;  contempts 507 

scope  and  conduct;  acts  and  property  of  bankrupt 502 

right    to    counsel 502 

production  of  books  and  papers 503 

privileged  communications 504 

attorney  and  client 504 

confidential  communications    504 

criminating  questions ;  immunity 505 

privilege  as  to  books  and  papers 505 

use,  in  proceedings  in  other  courts 506 

Ezeontion. 

fltay,  levy  against  salary  of  bankrupt 1083 

within  four  months'  period,  release 1081 

sale  under,  may  be  enjoined 1082 

Exemptions. 

bankrupts  entitled  to,  Bankr.  Act,  §  6 200 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,   §   2(11) 22 

report  of  trustee  as  to  setting  apart,  Gen.  Ord.  XVII 1256 

trustees  to  set  apart,  Bankr.  Act,  §  47a  ( 11 ) 716 

forms;  order  determining,  when  no  trustee  appointed,  Supp.  Forms.  No.  77 1324 

exceptions  to  trustee's  report,  Supp.  Forms,  No.  78 1325 

order  determining,  after,  Supp.   Forms,  No.  79 1326 

petition  for  review,  Supp.  Forms,  No.  80 1327 

acts  in  United  States  relative  to 202 

acquisition  of  property  to  secure 227 

administration   of  property 206 

assertion  of  claim,  necessity 213 

compliance  with  State  statute 213 

time ;   prior  to  discharge 214 
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schedules  to  contain  claim 214 

specific  property  to  be  claimed 214 

State  law  determines  character  and  amount 214 

attachment  against,  not  affected  by  adjudication. 210 

claim,  bankruptcy  court  to  determine  merits 205 

waiver,  determination  as  to 209 

notes,  jurisdiction  in  respect  to . . . .' 209 

jurisdiction  ceases  on  determination 210 

requirements  of  State  law 242 

proof  of  right;  burden  on  bankrupt 242 

referee's  findings  not  disturbed 242 

cost  and  expenses,  payment  out  of 243 

fraud,   effect   on   right 222 

depends  on  State  statutes 222' 

concealment  of  assets 223 

fraudulent  transfer  by  bankrupt '. 224 

property  subject  to  exemption 225 

preferential  transfer,  effect 226 

claim  out  of  property  recovered ,    226 

history  and  constitutionality 202-203 

incumbent  property,  lien  dissolved  by  adjudication 227 

liens  acquired  through  legal  proceedings 228 

kinds  of  property.  State  law  governs 229 

watches    and    jewelry : . .  229 

wearing  apparel ;  implements  of  trade 229 

homesteads ;   State  decisions , 231 

occupancy  in  fact 231 

persons  entitled  to 232 

acquisition  by  proceeds  of  non-exempt  property 232 

sale;   jurisdiction  of  bankruptcy  court 233 

insurance  policies ;   surrender  value 234 

State   statute   exempting 234 

pension  money '. 236 

unpaid  purchase  money 236 

parties  entitled ;   right  is  personal 217 

assignee  may  not  claim T 217 

wife  or  children,  claim  for  benefit 218 

failure  of  husband  to  assert  claim 218 

householder  or  head  of  family 219 

unmarric^d  bankrupts 219 

partners ;  right  depends  on  State  law 219-220 

partnership  assets   221 

persons  in  certain  occupations 222 

property,  administration    206 

no  part  of  bankrupt  estate 207 

trustee  has  no  title 208 

suits  in  respect  to,  no  jurisdiction 210 

right  of  bankrupt ;  domicile  controls 212 

time  of  residence  or  domicile 212 

sale  of  property,  exemptions  out  of  proceeds 240 

schedules  to  assert  claim 237 

enumeration  of  articles 238-262 

amendment  for  insertion  of  claim 237-262 

to  contain  description  of  articles 238 

claim  must  be  filed  as  part  of 239 
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setting-off,  where  no  trustee  is  appointed 236 

out  of  proceeds  of  sale  of  property , . . 237 

State  statutes  and  decisions  control 203 

force  and  effect  declared 204 

residence    of    bankrupt 205 

time  and  manner  of  claiming 205 

trustee  to  set  apart 210,  738 

does  not  take  title 208, 1164 

proceeds  of  insurance  policy 208, 1164 

rights  and  duties  as  to 210 

surrender  of  possession  of  property 211 

•  trustee's   report,   exceptions   by   creditors 240 

right  of   bankrupt  to  except 24! 

report  and  exceptions  as  pleadings 242 

waiver  of  claim ;  failure  to  claim • 214 

surrender  of  right 215 

effect ;  property  remains  in  estate 216 

waive  note  j   right  of  holder 216 

discharge  withheld  until  determine!! 216 

Expenses. 

administration  of  estates,  allowance,  Bankr.  Act,  §  62 931 

priority  of  payment 1002 

auctioneer's  services 932 

preservation  of  property ;  sums  paid 933 

assignees  for  benefit  of  creditors 933 

practice  on  allowance 934 

attorneys ;    compensation    934 

See  Attorneys. 

indemnity  for,  clerk,  marshal  or  referee  may  require,  G^n.  Ord.  X 1196 

referee ;   allowances   682 

EztortioB. 

from   bankruptcy   estate;    punishment 632 

Extradition.  * 

of  bankrupt  from  one  district  to  another,  Bankr.  Act,  §  10. 283 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  $  22  ( 14 ) 22 

when  may  be  granted 283 

practice ;  release  or  order  for  removal 284 

F. 
Factor. 

discharge  of  liability  for  goods  consigned 431 

liens  for  advances  on  property  consigned 1061 

■ 

False  Claim. 

presentation   a   crime 622 

False  Oatli. 

offense;  punishment,  Bankr.  Act,  §  29b 618 

indictment   or    information 622 

false  swearing  comprehended 629 

discharge,  ground  of  objection 37*» 

oath  to  schedules  377 

examination  of  bankrupt,  false  oath ^ 378 
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discharge  not  to  affect  liabilities  for,  Bankr.  Act,  §  27 421 

"    (Inbt  for  property  acquired,  not  discharged 433,    434 

fraud'  must  be  E^own 435 


False  StatemeiLt  of  Ovedit. 

discharge,  ground  of  objection 386 

elements  of  proof 386 

obtaining  money  on  property 386 

intent  to  defraud  essential ,  r 388 

statement  of  flncmcial  condition 389 

purpose,  to  obtain  credit * 392 

to  mercantile  agencies 392 

must  be  made  by  bankrupt 394 


involuntary  proceedings,  not  to  be  brought  against,  Bankr.  Act,  {4 138 

bankruptcy  proceedings  against,  exception 149 

chief  occupation ;  dairying 160 

lease  of  farm j 157 

change  of  occupation 147 

Fees. 

additional,  .officers  not  to  receive,  Bankr.  Act,  §  72 ^ . . .  1183 

claims,  for  filing  proof,  referee,  Bankr.  Act,  §  40 676 

clerk;  filing  fee,  Bankr.  Act,  §  62a 758 

to  account  for  fees,  Bankr.  Act,  |  51 754 

to  collect  those  of  clerk,  referee  and  trustee,  Bankr.  Act,  §  51 754 

payment  to  referee  and  trustee,  Bankr.  Act,  §  51 754 

filing,  priority  of  payment,  Bankr.  Act,  §  64b  ( 2 ) 985 

full  compensation  for  services,  Gen.  Ord.  XXXV 1219 

payable  out  of  estate.  Gen.  Ord.  XXXV 1219 

marshal ;  same  as  in  other  cases,  Bankr.  Act,  f  62b 758 

trustees;  amount  in  each  case,  Bankr.  Act,  |  48a 741 

deposited  with  clerk,  Bankr.  Act,  §  48a 741 

certificates  of  search,  Bankr.  Act,  §  51 754 

claims,  filing,  of  referee;  purpose 679 

when  payable ;  charge  against  estate 680 

clerk ;  filing  fee  as  full  compensation 759 

for  copies  of  papers \ 759 

filing,  in  involuntary  cases,  priority  of  payment 1001 

referee 679 

See  Compensation, 

Fldneiaiy   Oapaelty. 

debts  of  person,  for  fraud,  embezzlement,  Qte.,  not  affected  by  discharge,  Bankr. 

Act,  §   17 421 

what  constitutes  444 

persons  in  fiduciary  capacity 445 

Filing. 

papers  after  reference,  with  clerk  or  referee.  Gen.  Ord.  XX v 1206 

Final  Reports. 

trustee  to  make,  Bankr.  Act,  8  47a (8) 716 

Fines  and  Penalties. 

judgments  not  provable 426 
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absolutely  owing,  provable  debt,  Bankr.  Act,  §  63a  ( 1 ) 994 

provability  of  debt 966 

owing  at  time  of  filing  petition 957 

judgment,  evidenced  by 967 

instrument  in  writing,  evidenced  by 960 


adjudication,    debtor    not  a  bankrupt,  Off.  Form,  No.  11 1261 

bankruptcy,  Off.  Form,  No.  12 1252 

order  of,  and  reference,  Supp.  Forms,  No.  140 1390 

denying,   Supp.   Forms,  No.    141 1391 

petition  to  vacate,  Supp.  Forms,  No.  142 1392 

notice  of  motion  to  vacate,  Supp.  Forms,  No.  143 1393 

amendment  of  schedules;  petition,  Supp.  Forms,  No.  81 . .  1328 

order  to  show  cause,  Supp.  Forms,  No.  82 1329 

order  granting,  Supp.  Forms,  No.  83 ". 1330 

appeals  j  citation,  Supp.  Forma,  No.   150 1400 

appearance  of  creditors,  Supp.  Forms,  No.  122 1372 

by  intervening  creditors,  Supp.  Forms,  No.  123 " 1373 

appraisers,  appointment,  oath  and  report.  Off.  Form,  No.  13 1252 

attorney  for  trustee,  order  appointing,  Supp.  Forms,  No.  181 1431 

bankruptcy,  denial  of.  Off.  Form,  No.  6 1246 

burdensome  property,  petition  for  instruction,   Supp.   Forms,  No.    182 1432 

order  on,  form,  Supp.  Forms,  No.  183 1433 

composition;  petition  for  meeting  to  consider,  Off.  Forms,  No.  60 1292 

confirmation,  application  for,' Off.  Forms,  No.  61 1293 

order  granting,  Off.  Forms,  No.  62 1294 

distribution  on,  order.  Off.  Forms,  No.  63 1295 

offer,  Supp.  Forms,  No.  94 1341 

notice  to  creditors,  Supp.  Forms,  No.  95. 1342 

acceptance  by  creditors,  Supp.  Fortns,  No.  96 1343 

certificate  of  referee,  Supp.  Forms,  No.  97 1344 

order  to  show  cause,  Supp.  Forms,  No.  98 1346 

opposition;  appearance  of  creditors,  Supp.  Forms,  No.  99 1347 

specifications  of  objections,  Supp.  Forms,  No.  100 1348 

order  of  reference  to  special  m&fater,  Supp.  Forms,  No.  101 1349 

report  of  special  master,  Supp.  Forms,  No.  102 1350 

confirmation;  order  granting  or  refusing,  Supp.  Forms,  No.  103 1351 

petition  to  set  aside,  Supp.  Forms,  No.  104. 1353 

compromise,  petition  for  meeting  to  consider,  Supp.  Forms,  No.  155 1404 

notice  of  meeting,  Supp.  Forms,  No.  156 1406 

order  authorizing,  Supp.  Forms,  No.  157 1405 

concealed  assets ;  petition  to  turn  over,  Supp.  Forms,  No.  85 1832 

order  to  bankrupt,  Supp.  Forms,  No.  86 1333 

continuance  of  business,  order  allowing,  Supp.  Forms,  No.  184 1433 

discharge ;  petition  and  notice.  Off.  Forms,  No.  57 1289 

opposition;  specification  of  objections.  Off.  Forms,  No.  68 1291 

order  granting,  Off.  Forms,  No.  59 1291 

extension  of  time  to  apply;  petition,  Supp.  Forms,  No.  105 1364 

referee's  certificate,  Supp.  Forms,  No.  106 1366 

order  of  referee,  Supp.  Forms,  No.  107 1356 

application;  order  to  show  cause,  Supp.  Forms,  No.  108 1367 

referee's  certificate  of  conformity,  Supp.   Forms,  No.   100 1358 

Qpposition;  appearance  by  creditor,  Supp.  Forms,  No.  110 1399 

specifications  of  objections,  Supp.  Forms,  No.  Ill 1359 

exceptions  by  bankrupt,  Supp.  Forms,  No  112 1360 
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special  master;  order  of  reference,  Supp.  Forma,  No.  113 1361 

notice  of  hearing,  Supp.  Forms,  No.  114 1362 

order  denying,   Supp.   Forma,  No.    116 1363 

dividends,  list  of  claims  and.  Off.  Forms,  No.  40 1275* 

notice,  Off.  Forms,  No.  41 1276 

first,  order  declaring,  Supp.  Forms,  No.   162 1410 

final  order  of  distribution,  Supp.  Forms,  No.  164 1413 

combined  check  and  receipt,  Supp.  Forms,  No.  165 1416 

examination  of  bankrupt,  order,  Off.  Forms,  No.  28 1265 

or  witnesses,  substance,  Off.  Forms,  No.  29 1266 

summons  to  witnesses,  Off.  Forms,  No.  30 1266 

return  of  summons.  Off.  Forms,  No.  30 1266 

exemptions;  trustees  report,  Off.  Forms,  No.  47 1282 

order  determining,  w^hen  no  trustee    appointed,  Supp.  Forms,  No.  77 1324 

report  of  trustee.  Off.  Forms,  No.  47 1282 

exceptions,    Supp.    Forms,   No.    78 1325 

order  determining  after  exceptions,  Supp.  Forms,  No.  79 1326 

petition  for  review,  Supp.  Forms,  No.  80 1327 

injunction;  other  than  against  suits,  petition,  Supp.  Forms,  No.  73 1319 

stay  and  show  cause  order,  Supp.  Forms,  No.  74 1320 

order  that  writ  issue,  Supp.  Forms,  No.  75 : 1322 

after  stay  and  show  cause,  Supp.  Forms,  No.  76 1323 

intervention  of  creditors;  appearance,  Supp.  Forms,  No.  123 1373 

petition  of  creditors,  Supp.  Forms,  No.  124 1374 

order  allowing,  Supp.  Forms,  No.   125 1375 

involuntary  proceedings;  trial,  notice  of,  Supp.  Forms,  No.  133 1383 

special  master;  order  of  reference,  Supp.  Forms,  No.  131 J381 

notice  of  hearing,  Supp.  Forms,  No.   132 1382 

report,  Supp.  Forms,  No.   134 1383 

exceptions  to  report,  Supp.  Forms,  No.  136 -. .  1384 

order  upon  report,  Supp.  Forms,  No.  136 1385 

jury,  demand  for,  Supp.  Forms,  No.  144 1394 

dismissal;  petition  of  creditors,  Supp.  Forms,  No.  137 1386 

order  to  show  cause,  Supp.  Forms,  No.  138 1388 

order,  on  petition  and  notice,  Supp.  Forms,  No.  139 1389 

jury  trial,  order  for,  form.  Off.  Form,  No.  7 1247 

letter  of  attorney  of  creditor.  Off.  Form,  No.  20 1269 

special,  of  attorney  in  fact.  Off.  Form,  No.  21 1260 

marshal,  special  warrant  to  seize  property.  Off.  Form,  No.  8 1248 

bond  of  petitioning  creditors.  Off.  Forms,  No.  9 1249 

bond  of  bankrupt  for  release.  Off.  Forms,  No.  10 1250 

meetings  of  creditors,  notice  of  first.  Off.  Forms,  No.  18 1257 

first,  list  of  debts  proved.  Off.  Forms,  No.  19 1268 

notices;  final  meeting  of  creditors,  Supp.  Forma,  No.  176 1426 

special  clauses,  Supp.  Forms,  No.   177 1427 

combined,  to  creditors;   Supp.   Forms,  No.   178 1428 

a£Bdavit  of  publication,  Supp.  Forms,  No.  179 1429 

mailing,  Supp.  Forms,  No.  180 1430 

order  to  show  cause,  on  creditor's  petition,  Off.  Forms,  No.  4 1245 

partnership;  voluntary  petition,  all  partners  not  joining,  Supp.  Forms,  No.  117..  1364 

petition  of  one  creditor  against,  Supp.  Formsf  No.  119 1368 

pauper  affidavit,  certificate  as  to  falsity,  Supp.  Forms,  No.  169 1420 

petition  and  schedules.  Off.  Forms,  No.  1 1228 

partnership,  Off.  Forms,  No.  2 1242 

creditor,  involuntary  proceedings.  Off.  Forms,  No.  3 1244 
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involuntary;  by  three  creditors,  Supp.  Formu.  Xo.  118 1366 

one  creditor  against  partnership,  Supp.  Forms,  No.  Ill) 1368 

proof  of  claims ;  by  agent  or  attorney,  Off.  Forms,  Xo.  35 127 1 

secured  debt  by  agent,  Off.  Forms,  No.  36 1272 

affidavit  of  lost  bill  or  note,  Off.  Forms,  Xo.  37 1273 

reduction  of  claim,  order,  Off.  Forms,  Xo.  38 1274 

expunging  claim,  order.  Off.  Forms,  No.  30 1275 

special  clauses  for  proofs,  Supp.  Forms,  Xo.  170 1421 

reconsideration  and  rejection,  petition,  Supp.  Forms,  Xo.  171 1422 

notice  of  petition,  Supp.  Forms,  No.   172 1423 

secured  debt,  Supp.  Forms,  No.  173 1423 

order  expunging  or  reducing  debt,  Supp.  Forms,  No.  174 ! 1424 

allowing  claim,  Supp.  Forms,  No.   175 ...  .^. 1425 

proof  of  unsecured  debt.  Off.  Forms,  No.  31 1267 

secured  debt,  Off.  Forms,  No.  32 .* 1268 

deUt  due    corporation,  Off.  Forms,  No.  33 1260 

by  partnership,  Off.  Forms,  No.  34 1270 

protection  of  bankrupt,  petition,  Supp.  Forms,  Xo.  87 1334 

order,  i5upp.  Forms,  No.  88 1335 

receivers;  before  adjudication,  petition,  Supp.  Forms,  Xo.  64 1303 

order  appointing,  .Supp.  Forms,  No.  65 1305 

after  adjudication,  petition,  Supp.  Forms,  No.  66 1306 

order  appointing,  Supp.  Forms,  No.  67 1308 

continuance  of  business;  petition,  Supp.  Fornis,  No.  68 1309 

order  authorizing,  Supp.  Forms,  No.  69 1310 

contracts;  order  requiring  completion,  Supp.  Forms,  No.  70 1310 

reports  and  accounts,  Supp.  Forms,  No.  71 1310 

order  confirming,  Supp.  Forms,  No.  72 1318 

reclamation  proceedings;  demand,  Supp.  Forms,  X^o.  187 1436 

petition  to  reclaim,  Supp.  Forms,  No.   188 1436 

answer  to  petition,  Supp.  Forms,  No.   180 1439 

redemption  from  lien,  petition  and  order.  Off.  Forms,  Xo.  43 1278 

referee;  order  of  reference,  Off.  Form,  No.  14 * 1254 

order,  in  judges  absence,  Off.  Form  No.  15 1265 

oath  of  Office,  Off.  Form  No.  16 1255 

official  bond.  Off.  Form  No.  17 ". 1256 

certificate  of  disqualification,  Supp.  Forms,  No.   145 1305 

certificate  of  fees  payable,  Supp.  Forms,  No.  166 1417 

renew,  certificate  by  referee  to  judge,  Off.  Forms,  No.  56 1289 

of  referee's  order,  petition,  Supp.  Forms,  No.  158 1406 

certificate  of  referee,  Supp.  Forms,  No.  159 1407 

revision  in  matters  of  law,  petition,  Supp.  Forms,  No.  146 1396 

order  allowing  petition,  Supp.  Forms,  No.   147 1397 

notice  to  respondent,  Supp.  Forms,  No.  148 1398 

order  of  circuit  court  of  appeals,  Supp.  Forms,  No.  149 1399 

sales:  petition  and  order  for  sale  by  auction.  Off.  Forms,  No.  42 1277 

subject  to  liens;  petition  and  order,  Off.  Forms,  No.  44 1279 

private ;  petition  and  order.  Off.  Forms,  No.  45 1280 

perishable  property;  petition  and  order.  Off.  Forms,  No.  46 1281 

petition,  under  Gen.  Ord.  XVIII   (2),  Supp.  Forms,  No.  100 ...    1440 

order  for  sale,  Supp.  Fortns,  No.  191 1441 

confirmation ;  petition,  Supp.  Forms,  No.  192 1442 

order,  after  notice  to  creditors,  Supp.  Forms,  No.  193 1443 

private:   petition,  Supp.   Forms,  No.   194 1444 

order  by  trustee,  Supp.  Forms,  No.'  195 1446 
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free  of  liens,  petition,  Supp.  Forms,  Xo.  196 1446 

notice  of  motion,  Supp.  Forms,  No.    197 1449 

order  directing  sale,  Supp.  Forms,  No.  198 1450 

schedules;  affidavit,  where  bankrupt  cannot  be  found,  Supp.  Forms,  No.  84 1331 

(See  Petitions  Supra.) 

service  by  publication;  petition,  Supp.  Forms,  No.  120 1370 

order  denying,  Supp.  Forms,  No.  121 1 37 1 

stay  of  suits;  petition,  Supp.  Forms,  No.  89 1336 

by  referee;  order  to  show  cause,  Supp.  Forms,  No.  90 1337 

stipulation  as  to  hearing  by  referee,  Supp.  Forms,  No.  91 . .  .^ 1338 

decision  and  report  of  referee,  Supp.  Forms,  No.  92 1339 

order  that  writ  issue,  Supp.  Forms,  No.  93 1340 

subpoena  to  alleged  bankrupt,  Off.  Form  No.  5 1246 

suits  by  trustee,  petition  for  leave,  Supp.  Forms,  No.  185 \  .  .' 1434 

order  authorizing,  Supp.  Forms,  No.  1 86 1435 

trustee,  appointment  by  creditors,  Off.  Form,  No.  22 1261 

appointment  by  referee,  Off.  Forms,  No.  23 1262 

notice  of  appointment.  Off.  Forms,  No.  24 1262 

bond,  official.  Off.  Forms,  No,  25 1263 

order  approving,  Off.  Forms,  No.  26 1264 

order,  that  none  be  appointed,  Off.  Forms,  No.  27 1 264 

return  of  no  assets.  Off.  Forms,  No.  48 1283 

accounts;  receipts  and  disbursements,  Off.  Forms,  No.  49 1284 

final ;  oath,  Off.  Forms,  No.  50 1285 

•                       allowing;  order,  Off.  Forms,  No.  51 1286 

discharging;  order.  Off.  Forms,  No.  51 1286 

removal ;  petition,  Off.  Forms,  No.  52 1286 

.     notice  of  petition.  Off.  Forms,  No.  53 1287 

order.  Off.  Forms,  No.  54 1287 

vacancy;  order  for  election,  Off.  Forms,  No.  55 1288 

appointment  order  approving,  Supp.  Forms,  No.  ICO 1408 

reports,  first,  Supp.  Forms,  No.   161 1409 

final,  and  account,  Supp.  Forms,  No.  163 1411 

distribution,  final  order,  Supp.  Forms,  No.   164 1413 

bond,  with  justification  of  sureties,  Supp.  Forms,  No.  167 1418 

order  approving,  Supp.  Forms,  No.  108 1419 

writ  of  error,  from  Supreme  Court,  petition,  Supp.  Forms,  No.  153 1402 

form  of  writ,  Supp.  Forms,  No.   154 1403 


Forms  in  Bankruptcy. 

official  to  be  followed,  Gen.  Ord.  XXXVIII 1222 

Forms,  OffioiaL 

Supreme  IJourt  to  prescribe,  Bankr.  Act,  §  30 634 

should  be  followed 634 

Fonr  Months*  Period. 

transfers  or  judgments  within,  preferences * 871 

dat6  of  filing  petition  controls 871 

agreement  to  be  performed  within 872 

recording  required ;  statutes  considered 876 

change  of  possession,  unless  filed  or  recordtnl 879 

judgment  procured  or  suffered 881 

transfer  of  property;  what  constitutes 881 

method   immaterial    88 1 

payments  on   account 882 

intent  or  good  faith 884 
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payment  of  antecedent  debts 887 

mortgage  of  property 889 

notes  and  checks 891 

deposit  of  money  in  bank 893 

Fraud. 

debts  based  on,  not  provable 956 

Franduleitt  Transfer. 

act  of  bankruptcy,  Bankr.  Act,  §  3a  ( 1 ) 82 

time  of  commission;  petition  filed  within  four  months,  Bankr.  Act,  §  3b 82 

date  of  recording  or  registering,  Bankr.  Act,  §  3b 82 

property  vests  in  trustee,  Bankr.  Act,  §  70a(4) 1106 

suit  to  recover  property,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b 513 

trustee  to  recover  property,  Bankr.  Act,  §  70e 1106 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  §  70e 1 106 

act  of  bankruptcy ;  elements 00 

intent  to  hinder,  delay  or  defraud 94 

allegations  and  proof , 95 

insolvency,  not  required  to  be  shown 97 

meaning  of  transfer 93 

bankrupt's  property,  within  four  months 1062 

void;  if  with  intent  to  hinder,  delay  or  defraud 1062 

insolvency  not  essential 1063 

within  jfour  months ;   meaning 1063 

intent  to  hinder,  delay  or  defraud 1064 

meaning  as  at  common  law 1064 

evidence ;    ques^on   of   fact 1065 

payments  without  fraudulent  intent 1065 

antecedent  debts;  payment  in  good  faith 1066 

fraud   implied   from  circumstances 1068 

sales  on  account 1060 

bulk  salea   1069 

burden  of  proof 1070 

discharge,  ground  of  objection,  if  within  four  months'  period 395 

recording,  within  four  months 396 

distinction  between  preference  and 867 

exemption,  effect  upon  right 224 

property  subject  to 226 

prior  to  four  months,  suits  to  recover 722 

assignment  of  right  to  bring 722 

purchasers  in  good  faith ;  transfers  valid 107O 

inquiries  as  to  solvency 1070 

sale  of  entire  stock 1071 

present  fair  consideration 107 1 

recovery  of  property;  suits 536,  1072,  1178 

trustee  to  bring ;  in  what  courts 536.  1072 

jurisdiction  of  district  courts 536,  1072,  1181 

trustee;    property  passes  to 1124 

creditors'   rights   action 1125 

effect  of  general  assignment 1 125 

claims  against  United  States ' 1 126 

under  State  laws;  if  within  four  months 1072 

trustee  may  avoid 1178 

trustee  subrogated  to  rights  of  creditors , 1179 

suits  to  set  aside 1181 

jurisdiction  of  bankruptcy  courts ll&l 
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Gambling.  page 

debts  based  on,  not  provable -OeT 

bucket  shop  transactions 967 

Ganiiiluiieitt. 

preferences  through  l^gal  proceedings 113 

dividends  in  hands  of  trustee 1026 

right  of  State  court,  when  exercised * 1026 

proceedings  within  four  months 1083 

stay  of,  when  granted 2d6 

effect  of  discharge  of  bankrupt '. 406 

recovery  of  money  gamisheed 1084 

• 

General  Orders  in  Bankmptey. 

schedule    and    preamble 1 189 


Habeas  Corpus. 

imprisoned  debtor  produced  on,  Gen.  Ord,  XXX 1216 

discharge,  if  for  provable  debt,  Gen.  Ord.  XXX 1216 

Holiday. 

definition,  Bankr.  Act,  |  1 3 

Homesteads. 

exemptions ;   State  decisions . . .' 231 

persons  entitled   to 232 

acquisition  by  proceeds  of  non-exempt  property 232 

sale;  jurisdiction  of  bankruptcy  court ^33 

I. 
Inden&nity. 

for  expenses  may  be  required,  Gen.  Ord.  X 1196 

Indians. 

bankruptcy,    subject    to 146 

Indiotment  on  Information. 

offenses  in  bankruptcy ;   sufficiency 621 

false  oath  in  proceedings 622 

all^ations  as  in  perjury 622 

concealment  of  property ^ 622 

.  knowingly  and  fraudulently '  623 

conspiracy  to  conceal  property 623 

Indorsers. 

liability,   provable   debt 963 

offset  by  bank,  of  liability 1097 

payment  of  note ;   subrogation 810 

preference ;  payment  to  relieve 89 J 

See  Commercial  Paper;  Proof  of  Claims, 

Infants. 

voluntary   bankruptcy   proceedings 146 

Information. 

duty  of  trustee  to  furnish 739 
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agHiiiHt  act8  other  than  suits,  jurisdiction 76 

commission  of  actts  interfering  with  administration 77 

sales  of  property 78 

removal  of  property  from  jurisdiction 78 

practice,  form  of  order 7^ 

forms;  other  than  against  suits,  petition,  Supp.  Forms,  No  73 131$) 

stay  and  show  cause  order,  Supp.  Forms,  No.  74 '. 1320 

order  that  writ  issue,  Supp.  Forms,  No.  75 1322 

after  stay  and  show  cause,  Supp.  Forms,  No.  .76 1323 

referee,  jurisdiction  to  grant ' 650 

staying  proceedings,  judge  to  grant.  Gen.  Ord.  XII 1108 

Injuries  to  Person  or  Property. 

wilful,  discharge  not  to  affect  liabilities,  Bankr.  Act,  §  17  ...........*  .^ 421 

right  of  action  does  not  pass  to  trustee 1150 

unliquidated  claims :   provability , 975 

employers  liability;  judgment  not  provable »7<» 

wilful  or  malicious,  debt  not  dischargeable *436,  440 

intent  and  malice,  how  ascertained , 436 

"  wilful  "  means  intentional 436 

liabilities    included    * 437 

libel  or  slander  437 


Insanity. 

of  bankrupt,  proceedings  not  to  abate,  Bankr.  Act,  §  8 273 

InsolTenoy. 

definition,  Bankr.  Act,  §   1 2 

dismissal  of  petition  for  failure  to  prove,  Bankr.  Act,  §  3c 82 

examination  of  bankrupt  to  determine,  Bankr,  Act,  §  3d 82 

preferences,  recovery  by  trustee,  Bankr.  Act,  {i  60b 861 

trial  by  jury,  application,  Bankr.  Act,  §  10a 487 

commission  of  act  of  bankruptcy  during 88 

determination,  valuation  of  property 12, 13 

property  fraudulent  conveyed  or  concealed 13 

fair  valuation ;   present  market  value 14 

time  proceedings  were  commenced 15 

evidence  of  valuation 16 

essential  to  act  of  bankruptcy 88 

time  and  proof 8J> 

involuntary  proceedings,  when  to  be  shown 88,  132 

fraudulent  transfer,  not  material 07,  132 

preferential   transfers,   material t 98.  133 

proof,  burden  on  petitioning  creditors ! 103,*  138 

partnership,  determination 90,  173 

what   constitutes ;    individual   property 174 

preference,  element  of   861» 

allegation  and  proof  870 

determination ;    valuation  of  property 870 

schedules  as  evidence    ' 870 

reasonable  cause  to  believ(» 009 

evidence  of  cause  to  believe •. ,  910 

rweivership,  proof  required,  to  constitute  act  of  bankruptcy 121,  124 

insolvency  as  sole  ground 121 

allegations  as  to  other  grounds 122 
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dissolution  of  insolvent  coporations 7 

states  suspension 6 

"What    constitute 7 

I&stnuneitt  in  Writing. 

debt  evidenced  by,  provability 960 

See  Commercial  Paper. 

Interest. 

trustees  to  account  for,  Bankf .  Act,  $  47a  ( 1 ) 716 

on  taxes ;   priority 999 

payable  on  written  instrument,  provability . .  v,. 962 

trustee  to  account  for 736 

on  deposits  in  depositories 735 

Intervention. 

forms ;  appearance  of  intervening  creditors,  Supp.  Forms,  No.  123 1373 

petition  of  creditors,  Supp.  Forms,  No.  124. .  . ." 1374 

order  allowing,  Supp.  Forms,  No.  125 .' 1375 

creditors  in  involuntary  proceedings 855 

who  may  be  permitted 856 

petition  to  join  in ;  hearing 858 

notice  of  entry  of  order 858 

InTolnntary  Proceedings. 

adjudication, 'on  presentation  of  issues,  Bankr.  Act,  §  18d 451 

or  dismissal,  where  no  pleadings  filed,  Bankr.  Act,  §  18e 451 

appearance  by  bankrupt  within  five  days,  Bankr.  Act,  §  18b 451 

appearance  «f  creclitors;  form,  Supp.  Forms,  No.  122 1372 

by  intervening  creditors,  Supp.  Forms,  No.  123 1373 

attorneys,  petitioning  creditors,  priority  of  payment,  Bankr.  Act,  $  64b(3) 985 

bankrupt,  denial  of  bankruptcy,  form,  Off.  Form  No.  6 1246 

costs  in  conti»«ted  adjudications,  Gren.  Or.  XXXIV 1218 

creditors  who  may  file  petition.  Bankr.  Act,  §  59b 837 

hearing  as  to  number  and  amount  of  claims,  Bankr.  Act,  i  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

appearances;  intervention  and  answer,  Bankr.  Act,  §  59b • 837 

creditors'  petition,  form,  Off.  Form,  No.  9 1244 

order  to  show  cause,  form,  Off.  Form,  No.  4 1245 

8ubp(jena  to  alleged  bankrupt.  Off.  Form,  No.  5 1246 

dismissal,  creditors  to  have  notice  and  opportunity  to  be  heard,  Bankr.  Act,  §  59g.  .  837 

notices  to  creditors,  Bankr.  Act.  §  o8a (8) 826 

jury  trials  in  contested  cases,  Bankr.  Act,  §  19a 487 

act  of  bankrupt<!y  or  insolvency,  Bankr.  Act,  §  19a 487 

form  of  order  for,  Off.  Form,  No.  7 1247 

•    partnership;  partner  may  resist  adjudication.  Gen.  Ord.  VIH 1194 

schedule  in  case  of  adjudication.  Gen.  Ord.  Vlfl . .  . : 1194 

persons  against  whom  brought,  Bankr.  Act,  §  4 138 

corporations  includ^nl :  exceptions,  Bankr.  Act,  §  4 138 

exceptions  as  to  ^age-earners  and  farmers,  Bankr.  Act,  $  4 138 

petition  filed  within  four  months  after  commission  of  act,  Bankr.  Act,  §  3b 82 

time,  when  begins  to  run,  Bankr.  Act,  §  3b 82 

petition,  filed  by  three  or  more  creditors.  Bankr.  Act,  §  59b 837 

amount  of  provable  claims,  Bankr.  Act,  5  59b 837 

answer  alleging  greater  number,  Bankr.  Act,  H  59d 837 

service  on  alleged  bankrupt,  Bankr.  Act,  §  18a 451 
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with  writ  of  subpoena,  Bankr.  Act,  §  18a 451 

service  by  publication,  Bankr.  Act,  §  18a 451 

petitioning  creditor's  bond  where  property  is  seized,  Bankr.  Act,  f  3e 83 

pleading  by  bankrupt,  Bankr..  Act,  §  18b 461 

pleadings ;  form  of  answer,  Supp.  Forms,  No.  127 1376 

answers-alleging  more  than  12  creditors,  Supp.  Forms,  No.  128 1378 

demurrer  to  petition,  Supp.  Forms,  No.  129 ; 1370 

notice  of  argument,  Supp.  Forms,  No.  130. 1380 

reference,  where  judge  is  absent,  Bankr.  Act,  S  18b 451 

schedules;  petitioning  creditors  to  file  when  bankrupt  cannot  be  found.  Gen.  Ord.  IX  1194 

seizure  of  bankrupt's  property,  Bankr.  Act,  §  69 1 102 

release  upon  bond  of  bankrupt,  Bankr.  Act,  f  69 1102 

solvency  as  defense,  Bankr.  Act,   f  3c 82 

examination  of  alleged  bankrupt,  Bankr.  Act,  S  3d 83 

trial,  notice  of,  Supp.  Forms,  No.  133 1383 

•        special  master;  order  of  reference,  Supp.  Forms,  No.  131 1381 

notice  of  hearing,  Supp.  Forms,  No.  132 1382 

report,  Supp.  Forms,  No.   134 1383 

exceptions  to  report,  Supp.  Forms,  No.  135 1384 

order  upon  report,  Supp.  Forms,  No.  136 1385 

jury,  demand  for,  Supp.  Forms,  No.  144 1394 

dismissal ;  petition  of  creditors,  Supp.  Forms,  No.  137 1386 

order  to  show  cause,  Supp.  Forms,  No.  138 1388 

order,  on  petition  and  notice^  Supp.  Forms,  No.  139 *. 1389 

verification  of  pleadings,  Bankr.  Act,  §  18c 451 

adjudication  or  dismissal ;   order  entered 477 

voluntary  appearance  of  bankrupt 478 

dismissal  after  trial   478 

lack    of    jurisdiction i 478 

consent  of  parties ;  notice  to  creditors 479 

intervention    bv   other   creditors 479 

effect  generally   479 

on  rights  of  creditors .^ 480 

vacating,   applications 481 

by  whom  made 481 

application  to  be  made  seasonably 481 

grounds  to  be  stated 482 

appearances,  bankrupt  or  creditor 468 

creditors  who  may  make 469 

voluntary,  by  bankrupts,  effect 470 

made  within  five  days • 470 

in  person  or  by  attorney 471 

attorneys ;  employment 934 

petitioning  creditors;  allowance  of  fees 937 

allow^ance   should   be   reasonable 937 

bankrupts ;  compensation  940 

when  allowance  authorized    940 

Iwnd  of  petitioning  creditors,  on  seizure  of  property ^ 135,  1103 

order  appointing  receiver  to  provide  for 135 

remedies  under ;  liability  136 

dismissal  of  petition ;  liability  of  sureties 136 

corporations,  proceedings  against    152 

effect  of  dissolution  in  State  court 162 

amendment  of  1010,  effect 152 

cases  prior  to,  not  applicable ^ 155 
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unincorporated  companies   154 

petition  against,  allegations   15& 

banking,  exceptions  as  to 162 

effect   of   bankruptcy ;    discharge 156 

liability  of  directors,  officers  and  stockholders 157 

subject  to  bankruptcy  prior  to  amendment  of  1910 157 

defaults ;  duty  of  judge 48$ 

immediate  adjudication  made    483^ 

reference,  where  judge  is  absent 484 

defense,  -solvency  as  a   88^ 

when  insolvency  need  not  be  shown 88 

material,  in  cases  of  second  and  third  acts 133 

solvency  immaterial,  in  case  of  fraudulent  transfer 132 

dismissal,  when  permitted    850^ 

notice  to  creditors % 833,  859- 

effect,  without  notice 833- 

withdrawals  not  permitted   85& 

notices  to  creditors    859" 

purpose  and  intent   '. 86^ 

exceptions  as  to  w^ge-eamers 14^ 

who  are  wage-earners 14^ 

change  of  occupation    147 

as  to  farmers  and  tillers  of  soil 14^ 

chief  occupation   150 

change  of  occupation •. .  147 

pleading  exceptions 151 

insolvency,  allegation  and  proof 78S 

time  of   89 

intervention  by  creditors  before  adjudication 855 

order,  when  granted  855,  85d 

petition  for ;   hearing   858^ 

creditors  who  may  file   857 

notice  of  entry  of  order 85& 

answer  by  intervening  creditor 857 

jury  trials  in  contested  cases 488 

question  of  insolvency    488 

alleged  act  of  bankruptcy 48^ 

right  confined  to  bankrupt 489 

issue  of  insolvency ;  burden  of  proof 489 

demand  for ;   application 48^ 

effect  of  f9,ilure   490 

lunatics,  may  not  commit  act  of  bankruptcy 145 

partnership,  petition  when  filed  176 

effect  of  death  of  partner 176 

insanity   of   partner    176 

infancy  of  partner  176 

petition,  allegations  as  to  debts  and  credits 176 

non-consenting  partner ;  rights 177 

form  and  contents   178 

petition ;  against  whom  filed 129 

person  or  corporation    120 

time  when  filed  130 

when  four  months  after  commission  of  act 130 

record  or  register  of  transfer 130 

when  begins  to  run 151 

open  possession  of  property 131 
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allegations  n^ativing  exceptions  151 

creditors  mav  file  842 

at  time  of  commission  of  act  of  bankruptcy 843 

number,  and  amount  of  claims 843 

sufficient   at   adjudication 843 

assignment,  to  prevent  petition   844 

holding  voidable  preferences   848 

claims  collusivelv  divided    -." 845 

» 

•                   provable  claims  must  be  held  846 

unliquidated    debts    ^ 846 

secured  creditor  not  to  file 848 

preferred,  right  to  join 848 

claims  provable  and  to  be  counted 848 

attachment,  right  to  join 849 

advantages  through   fraud    850 

estoppel,  by  assenting  to  assignment 850 

participation  in  receivership  proceedings 851 

relatives  within  third  degree  excluded 854 

employ<'cs  not  to»  be  counted ^ 854 

one  creditor  filing,  counting  creditors 852 

preferred  creditors  not  counted 852 

fraudulently  reducing  number    852 

fil<Mi  in  duplicate  with  clerk 458 

waiver  of  duplicate    458 

amendments,  when  allowed   460 

within  reasonable  time 461 

conform   to  evidence 461 

correction  of  mistakes 461 

status  of  bankrupt 462 

setting  forth  new  acts  of  bankruptcy 463 

number  and  amount  of  claims 462,  858 

in  different  districts,  procedure,  Gen.  Ord.  VI 1 192 

priority ;  first  act  of  bankruptcy,  Gen.  Ord.  VII 1 194 

pleadings :   bankrupt  or  creditor  may  appear 468 

who  deemed  creditor   469 

answer  or  demurrer ;  replication 472 

form  and  contents  472 

amendments  as  in  equity  472 

insufficient  denial  of  insolvency •. 473 

verification ;    how  made    474 

by  attorney    475 

practice,  if  answer  avers  more  than  twelve  creditors ' 853 

insufficiency   of  allegation    853 

list  of  creditors  to  be   filed 8&3 

hearing  before  special  master    854 

process,  when  returnable   465 

form  of  subpoena    466 

service,  personal,  how  made 466,  467 

by   publication    466 

effect,  on  jurisdiction    468 

proofs,  how  made 468 

seizure  of  bankrupt's  property;  rights  of  creditors 1 103 

petitioning  creditors ;  bond   1 103 

conditions  of  bonds ;  form 1 103 

justification  of  sureties , 1 105 

payment  of  damages  sustained 1 104 
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property  claimed  by  third  person 1104 

liability  of  marshal    • 1104 

practice ;    application    1106 

•  remedy  of  bankrupt 1105 

solvency  as  a  defense 132 

at  time  of  transfer 132 

preferences,  when  material  133 

production  of  books  and  papers 134 

trial ;  without  a  jury , . .  * 475 

notice,  how  given    476 

burden  of  proof  on  petitioners  476 

jury ;  act  of  bankruptcy  or  insolvency 476 

referee  or  special  master   476 

to  hear  and  report 477 

J. 

Jnds^* 

deiinition,  Bankr.  Act,  §  1 .• 1 

Jndi^Bieiits. 

claims  founded  on,  provable  debts,  Bankr.  Act,  §  63a  ( 5  j : 944 

void,  if  obtained  within  four  months,  Bankr.  Act,  $  67f 1032 

entered  after  bankruptcy ;  provability 973 

prior  to  bankrupt's  discharge  973 

preference;  procured  or  suffered  within  four  months 881 

proof,  transcripts  to  be  attached 791  " 

provability ;  fixed  liability  evidenced  by 957 

verdict  for  damages   957 

effect  of  verdict  of  jury 957 

appeal  does  not  affect 968 

barred  by  statute  of  limitations   959 

state  courts,  not  to  be  impeached 969 

within  four  months'  period  annulled   1080 

execution  and  levy  within  period 1081 

Jndsinent  Creditor. 

trustee*  vested  with  rights  and  remedies,  Bankr.  Act,  §  47a(2) 716 

liens ;  trustee  rights  in  respect  to 1047 

effect  of  amendment  of  1010  of  §  47a(2) 727-733,  104il 

'    rights  and  remedies  vested  in  trustee 1048 

purpose  and  effect  of  amendment  of  1910 1049 

unrecorded  liens  and  mortgages   1046 

contracts  for  conditional  sale  required  to  be  filed 1030 

Judicial  Code. 

circuit  courts  abolished 516 

powers  conferred  upon  district  courts 617 

Jurisdiction. 

appellate,  Bankr,  Act,  §  24 .... 661 

See  Appellate  Jurisdiction ;  Appeals. 

bankruptcy  courts,  suits  by  trustee  for  recovery  of  property,  Bankr.  Act,  §  23b. ...  513 

circuit  courts  of  United  States,  Bankr.  Act,  §  23a 513 

concurrent  jurisdiction,  with  courts  of  bankruptcy,  Bankr.  Act,  §  23c 613 

courts  in  bankruptcy,  Bankr.  Act,  §  2 ^ 21 

limited  by  statute   , ' 27 

expedition  in  exercise   36 

first  acquiring,  exercise  of 35 

referee,  prescribed,  Bankr.  Act,  §  38 650                     j 


,* 
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bankruptcy  courts;  scope  and  effect  of  law  conferring 515 

comparative  legislation ;  former  laws 516,  520 

effect  of  decisions 516 

exclusive  or  concurrent    28 

under  prior  acts 516 

prior  to  amendment  of  1903  516,  520 

purpose  of  amendments  of  1903  and  1910 516,  521 

districts  courts  as  26,  522 

exclusive  jurisdiction  in  bankruptcy,  under  former  acts 28 

adverse  claimants,  plenary  suits 523 

determination  as  to  adverse  claims 524 

ancillary  jurisdiction,  exercise  of 551 

absolute  ownership  of  property  not  essential 524 

sureties  on  bail  bond 524 

possession  of  property,  controlling . » 525 

by  lienor    526 

by  third  person  in  behalf  -of  bankrupt 526 

of  wife  of  bankrupt .  ^ 527 

assignee  or  receiver 527 

under  attachment 528 

claim  of  lien * 526 

surrender  of  possessioti ;  claim  becomes  adverse. 529 

inquiry  as  to  basis  of  claim 529 

ancillary,  exercise,  prior  to  amendment  of  1910 32,  551 

inherent  in,  as  court  of  equity 32 

effect  of  amendment  of  1910 33 

suits  by  trustee;  consent  of  adverse  claimant,  when  required 531 

voluntary  submission  of  controversy 533 

fund  in  possession  of  court 533 

surrender  equivalent  to  consent 533 

how  may  be  shown 533 

objection   to   jurisdiction 535 

•                             appearance    without    objection 534 

recovery  of   property ^. .  .30,  536 

fraudulently  or  preferentially   transferred 536,  920,  1072 

trustee  alone  may   bring 536 

by  creditor  in  ca»ie  no  trustee 537 

when  to  be  brought 537 

property  actually  or  constructively  in  possession  of  trustee 538 

summary,   when   exercised 539 

effect  of  amendment  of  1903 541 

dependent  upon  possession 541 

unauthorized  surrender  of  possession 545 

when  property  is    in  possession  of  court 547 

possession  of  bankrupt  that  of  court 544 

actual,   not   required 544 

constructive,    sufficient    544 

liens  on  property  in 545 

when  takes  effect 547 

.claim  against  bank  deposits 549 

exercise ;    process    549 

conferred  by  filing  petition 458 

district    courts,  effect    of  transfer  of  powers  of  circuit  courts 517 

as  courts  of  bankruptcy 522 

referee ;  comparative  legislation 661 

not  possessed  unless  conferred ^9. 
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adjudications  or  dismissal  of  petitions 653 

reference  in  case  of  absence  of  judge • 663 

effect  of  reference;  Gen  Ord.  XII 653 

examinations  of  witnesses;  oaths  to  witnesses 654 

conduct ;  admission  of  evidence 654 

exclusion  of  rejected  evidence 655 

property,  seizure  and  release 655 

statutory'  jurisdiction  of  judge 656 

court   rules   conferring 656 

powers  exercised  under  grant 657 

suits,  plenary,  for  recovery  of  property 658 

discharges  and  compositions *. 658 

injunctions,  not  to  grant  certain 659 

stenographer,  employment  and  compensation 660 

State    courts ;  concurrent  witli  bankruptcy  courts 553 

controlled  by  State  statutes 554 

po'ssession  of  property,  prior  to  four  months'  period .  .  .  : 555 

suits  against  bankruptcy  officers 556 

adjudication,  terminates ^ 557 

assignment  or  receivership  within  four  months 558 

proceedings  for  dissolution  of  corporation 559 

Jury  Trials. 

demand  for,  form,  Supp.  Forms,  No.  144 1394 

involuntary  proceedings,  insolvency  or  act  of  bankruptcy,  Bankr.  Act,  §  19a 487 

application  in  writing,  Bankr.  Act,  §  19a 487 

before  answer  is  filed,  Bankr.  Act,  §  Ida .  .v 487 

jury,  when  sp^ially  summoned,  Bankr.  Act,     §19b 487 

right,  in  case  of  offense  under  act,  Bankr.  Act,  §  19c .-    487 

adjudication ;   review  by  writ  of  error 592 

involuntary  proceedings,  questions  of  insolvency  or  commission  of  act  of  bankruptcy    488 

right  conferred  to  bankrupt 489 

issue  of  insolvency ;   burden  of  proof 489 

demand   for ;   application 489 

effect  of  failure  to  make 490 

offenses  and  other  controversies 491 

constitutional  right  to  jury  trial ^  491 

contested  discharges    491 

trial ;  conduct   490 

verdict;  judge  may  direct 490 

special ;  effect   491 


breach  of  covenant ;  provability 972 

liability  for  continued  use  by  bankrupt 972 

instalments  of  rent  due  at  time  of  l)ankruptcy 972 

burdensome ;  trustee  may  disclaim 1162 

rent  to  accrue,  not  fixed  liability 980 

Legal  Prooeedings. 

See  Preferences;  lAena.                                                      '  I 

preferences  through,  what  constitute 1 10                          t| 

attachment  proceedings    110                          ,; 

distraint  for  rent Ill                          j 

garnishment  proceedings 1 10 

supplementary   proceedings    110 
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proof  or  acknowledgment,  how  made.  Gen.  Ord.  XXI 1206 

by  partnershipi  or  corporation,  Gen.  Ora.  XXI 120G 

of  creditor,  form,  Off.  Form,  No.  20 1259 

special,  of  attorney  in  fact,  Off.  Form,  No.  21 1260 

IiOTies. 

void,  if  obtained  within  four  months,  Bankr.  Act,  $  67f 1032 

within  four   months'   period 1081 

Ifieenses. 

rights   under,    vest   in    trustee 1137 

liquor,  when  pass  to  trustee 1 138 

seat   in   stock   exchange 1 138 

Liens. 

present  consideration,  if  recorded,  not  affected  by  bankruptcy,  Bankr.  Act,  §  67d. .  1031 

sales  free  from;  form  of  petition  and  order,  Off.  Forms,  No.  44 127r 

through  legal  proceedings,  begun  within  four  months,  dissolution,  Bankr.  xVct,  §  67c.  103 

obtained  while  defendant  was  insolvent,  Bankr.  Act,  §  67c  ( 1 ) 1031 

reasonable    cause  to  believe  defendant  was  insolvent,  Bankr.  Act,  §  67e(2j  ..  1031 

sought  or  permitted  in  fraud,  Bankr.  Act,  §  67c(3) • 1031 

void,  if  obtained  within  four  months,  Bankr.  Act,  §  67f 1032 

property  passes  to  trustee,  Bankr.  Act,  §  67f 1032 

creditor's  rights;   subrogation  of  trustee 1047 

trustee  stands     in  position  of \ 1047 

judgment-creditor,  in  effect 1048 

effect  of  amendment  of  1910  of  $  47a (2 ) 1049 

fraudulent ;   what  constitute .-^ 1062 

insolvency  not  essential 1063 

within  four  months;   meaning 1063 

enforcement  within,  of  prior  moi'tgage 1064 

intent  to  hinder,  delay  or  defraud 1064 

meaning  as  at  common  law 1064 

revival  of  outlawed  debt 1065 

evidence ;  question  of  fact 1065 

payments  without  fraudulent  intent 1 065 

^  antecedent  debts;   payment  in  good  faith 1066 

fraud   implied  from   circumstances 1068 

sales  on  account;  bulk  sales 1069 

;  burden  of  proof 1070 

invalid,  under  former  laws 1035 

scope  of  §  67,  declaring 1035 

construction  and  general  effect  of  section 1036 

under    State    statute 1046 

mortgages  to  secure  antecedent  debts 1073 

within  four  months'  period 1073 

possession  of  mortgagor 1073 

chattel  mortgages,  if  ineffectual  against  creditors 1074 

voluntary  settlements  on  wife 1075 

assignments  for  benefit  of  creditors 1076 

l^al  proceedings;  distinction  between  §  67,  subsections  c  and  f 107ti 

invalid,  if  within  four  months 1077 

comparative  legislation   1077 

insolvency  essential   '1079 

prior  to  four  months'  period,  not  affected I07ii 

judgment;  prior  to  four  months'  period i080 
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when  a  lien ;  State  statute  controls ^ 1081 

within  four  months'  period,  annulled 1081 

execution  and  levy  within  four  months,  annulled 1081 

levies,   include   what 1081 

sale  may  be  enjoined 1082 

attachment,  released  by  adjudication 1084 

effect  of  nullification 1085 

exempt  property,   not  affected 1085 

prior  to  four  months'  period,  not  dissolved 1086 

creditor's  bill;  begun  prior  to  four  months'  period 1087 

lien,  when  not  dissolved 1087 

garnishment ;  proceedings  annulled 1083 

recovery  of  money  garnisheed 1084 

preservation  for  benefit  of  estate 1088 

trustee  may  intervene  for '....,  1088 

attachment  may  be  continued 1088 

priority,  under  State  laws;  persons  entitled 1013 

continuing  after  bankruptcy 1013 

recognized  in  bankruptcy  courts 1013 

unrecorded  mortgages   1014 

landlord's  claim   for   rent 1015 

recording,  void  because  of  failure ».,....  1036 

State  law  controls ^  1037 

effect  generally   1038 

validity  as  between  parties 1038 

want  of  record,  what  constitutes 1039 

chattel  mortgages  and  conditional  sales 1039 

object  of  recording 1039 

conditional  sale;  right  of  trustee 1039 

unrecorded,  rights  of  creditors 1045 

effect  of  failure  to  file;  New  York  rule 1040 

within  reasonable  time 1041 

possession  of  bankrupt 1042 

agreement  to  withhold 1043 

recording  or  filing  within  four  months 1044 

place • 1045 

trustee,  right  to  attack,  effect  of  amendment  of  §  47a (2)  by  Act  of  1910. .  1046 

redemption ;  form  of  petition  and  order,  Off.  Forms,  N"o.  43 1278 

stay  of  proceedings  to  enforce 294 

trustee  acquires  property  subject  to 1117 

subrogation  to  rights  of  creditors 1047 

liens  preserved  for  benefit  of  estate 1047 

judgment  creditor,  possesses  rights  of 1048 

rule  under  former  law 1048 

present  act   1049 

effect    of  amendment  of  §  47a(2)  by  Act    of  1910 1049 

rights  of  judgment  creditor  under 728 

purpose  and  effect  of  §  47a (2)  as  amended  in  1910 727-733 

valid;  for  present  consideration  and  duly  recorded 1050 

good  faith  of  transaction 1050 

present  consideration ;   what  constitutes 1050 

determination  of  validity;   jurisdiction 1051 

mortgage  to  secure  existing  debt 1052 

employees,  under  State  law 1052 

mechanics'  liens;  not  through  legal  proceedings. . . .  .^ 1053 
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not  affected  by  adjudication 1053 

failure   to   perfect 1064 

landlord   liens;    priority  of  pajrment 1054 

State  statute  controls 1054 

mortgages  to   secure  future  advances 1056 

covering  after-acquired  property 1066 

chattel  mortgages;  in  possession  of  mortgagor 1067 

on  special  funds ;  equitable 1067 

deposit  received  by  bank  while  insolvent 1058 

pledge;  unaffected  by  bankruptcy 1068 

retention  of  possession  by  pledgor 1059 

vendors;    purchase   money 1059 

equitable,  when  sustained 1060 

attorneys ;  on  papers  of  client 1060 

bankers ;  on  dividends  to  stockholders 1060 

livery-stable  keepers    \ 1061 

maritime ;  for  repairs  and  supplies 1061 

factors ;  consignment  of  goods 1061 

deed  of  trust 1061 

want  of  record,  not  liens  against  estate,  Bankr.  Act,  §  67a 1031 

liif  e  Insnranoe  Policies. 

rights  under,  vest  in  trustee,  Bankr.  Act,  §  70a  ( 5 ) -• 1106 

exemption ;   right  dependent  on  State  statute 234 

title ;  when  vests  in  trustee 1 130 

cash  surrender  value,  vests  in  trustee 1139 

what  constitutes  and  how  determined ^ 1 140 

loan  value  does  not  constitute 1 141 

effect  of  assignment 1141 

payable  to  wife  or  beneficiaries 1 141 

effect  of  right  to  change  beneficiaries 1 142 

bankrupt  ais  beneficiary 1 144 

Iiimitations,  Statute  of. 

debts  barred  by ;  not  provable 983 

Iiiqnor  Licenses. 

rights  of   trustee 1 138 

Litigation,  Lignidation  by. 

proof  of  claims;  exception  to  time  limitation 821 

meaning  of  term 822 

LiTery-stable  Keepers. 

liens;    validity    1061 

Lunatics. 

bankruptcy  proceedings  against 146 

M. 
Malicious  Proseontion. 

fraudulent  or  oppressive  proceedings .840 

Maritime  Liens. 

for  repairs  and  supplies;  validity 1061 

Married  Women. 

bankrupts,   right  to  become 146 

See  Wife;  Dower. 
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accounts  of  expenses,  Gen.  Ord.  XIX 1206 

compensation ;  commissions,  Bankr.  Act,  §  48d 741 

additional,  for  business  conducted,  Bankr.  Act,  §  48e 741 

prohibited,  Bankr.  Act,  §  72 , 1 183 

fees  for  performance  of  serviceA,  Bankr.  Act,  §  52b 758 

detention  of  bankrupt,  Bankr.  Act,  §  9b 277 

seizure  of  bankrupt's  property,  Bankr.  Act,  |  69 ,• 1 102 

bond  to  be  given,  Bankr.  Act,  §  69 1102 

seizure  of  property,  special  warrant,  form,  Off.  Form,  No.  8 1248 

bond  of  petitioning  creditors,  form,  OflF.  Form,  No.  9 1249 

bond  of  bankrupt  for  release,  form,  Off.  Forin,  No.  10 1250 

fees  fixed  by  general  law 759 

while  acting  as  receiver 760 

accounts  to  be  made 760 

Meohanie's  Lien. 

stay  of  foreclosure,  not  granted 296 

valid ;  not  through  legal  proceedings > 1053 

not  affected  by  adjudication 1053 

failure  to  perfect 1053 

Meetias*  •'  Creditors. 

compositions,  consideration,  Bankr.  Act,  §   12a 308 

discharge,  authorize  trustee  to  oppose,  Bankr.  Act,  §  14b 335 

duty  of  bankrupt  to  attend,  Bankr.  Act,  §7(1) 251 

attendance  at  distance  of  more  than  150  miles,  Bankr.  Act,  §7 251 

final,  trustees  report  to,  Bankr.  Act,  f  47a (7 ) 716 

when  estate  is  ready  to  be  closed,  Bankr.  Act,  §  55f 763 

first ;  time  and  place,  Bankr.  Act,  §  55a 763 

judge  or  referee  to  preside,  Bankr.  Act,  §  55a 763 

forms,  petition  for,  to  consider  compromise,  Supp.  Forms,  No.  155 1404 

notices.  Off.  Forms,  No.   18 1267 

notices  required,  Bankr.  Act,  S  58a(3) 826 

publication ;  first  meeting,  Bankr.  Act,  |  ^b 826 

no  trustee  appointed,  only  first  to  be  held.  Gen.  Ord.  XV 1202 

proceedings ;  promotion  of  best  interests  of  ^state,  Bankr.  Act,  §  55c 763 

special,  court,  may  call.  Gen.  Ord.  XXV 1212 

subsequent  to  first;  consent  of  creditors,  Bankr.  Act,  §  55d '  763 

court  to  call  on  request  of  creditors,  Bankr.  Act,  §  55e 763 

voters;  majority  in  number  and  amount,  Bankr.  Act,  §  56a 768 

secured  and  priority  creditors,  Bankr.  Act,  f  56b 768 

not  to  be  counted,  except  as  to  excess,  Bankr.  Act,  §  56b 768 

attendance  of  bankrupt,  order  compelling 254 

first  meeting,  attendance  required 253 

distance  of  over  150  miles 254 

payment  of  expenses  out  of  estate 264 

continuances  of  first  meeting 264 

dividends,  declaration   1024 

final ;  ordered  when  estate  is  readv  to  be  closed 767 

first;  appointment  of  trustee 701 

call  by  referee  after  adjudication 765 

time  and  place  of  holding 766 

continuances   by   adjournment : 7fl<J 

notices  to  creditors,  of  meetings  generally 766,  835 
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ftrst  meeting,  publication 835 

proof  of   publication 835 

procedure ;   order  of  business .  . '. 765 

appearances 766 

bankrupt  to  attend  for  examination 766 

special ;  purposes   766 

referee  presides 767 

on  call  of  creditors 767 

scope  of  section  55 764 

voters ;   comparative  legislation 769 

election  of  trustee,  when  to  take  place 769 

poHt])onement ;  eflfoct   769 

presence ;   what  constitutes    770 

persons  present  not  entitled  to  vote,  not  to  be  counte<l 770 

creditors  not  to  vote  until  claim  proved 771 

only  entitled  to  vote 770 

appearing  specially,  to  assert  title 771 

partners  or  officers  of  corporation 771 

majority  of  creditors  in  number  and  amount 771 

secured  creditors ;  claims  not  to  be  counted 772 

excess  over  value  of  security 772 

priority  creditors  773 

preferred  creditors;  surrender  of  preference 773 

attorneys  in  fact ;    proxies 773 

power  of  attorney,  form 774 

practice  of  voting  outlined 775 


0 


Meroantlle  A^^enoiea. 

statement  of  financial  condition,  false,  bars  discharge 392 

equivalent  to  statement  to  creditor 392 

general  and  special  statements,  effect 393 

continuing   effect 394 

Minora. 

dividends;   payments  to,  Bankr.  Act,  §  66b 1029 


computation,  how  made 638 

MortsMi^** 

fraudulent ;  within  four  months 1062 

intent  to  hinder,  delay  or  defraud 1062 

See  Fraudulent  Transfers;  Liens. 

invalid ;  to  secure  antecedent  debts 1073 

possession  of  mortgagor 1073 

record,  agreement  to  withhold,  evidence  of  fraud 1043 

stay  of  foreclosure  proceedings 295 

valid ;  to  secure  existing  debt • 1052 

to  secure  future  advances 1056 

covering  after-acquired  property 1056 

if  mortgage  in  good  faith 107O 

inquiries  as  to  solvency 107O 

present  fair  consideration 107 1 

■ 

Mvtiud  Debts  and  Credits. 

set-off,  when  permitted  Bankr.  Act,  §  68a 109O 

See  Set-ojfs. 
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publication  of  notices ;  designation,  Bankr.  Act,  |  28 616 

how  designation   is  made 616 

Notices. 

creditors  may  request  to  be  sent  to  certain  place,  €ren.  Ord.  XXI 1206 

expenses  of  publishing  or  mailing,  indemnity,  €ren.  Ord.  X 1196 

forms;  final  meeting  of  creditors,  8upp.  Forms,  No.  176 1426 

special  clauses,  Supp.  Forms,  No.  177 1427 

to  creditors,  combined,  Supp.  Forms,  No.  178 1428 

affidavit  of  publication,  Supp.  Forms,  No.  179 1429 

mailing,  Supp.  Forms,  No.  180 1430 

newspapers  for  publication,  designation 616 

service  on  attorneys.  Gen.  Ord.  IV 1 191 

N otioes  to  Creditors. 

publication ;  first  meeting,  Bankr.  Act,  §  58b 826 

number  of  times,  Bankr.  Act,  §  58b 826 

referee  to  give,  Bankr.  Act,   §   39a(4) §62 

ten  days,  by  mail,  Bankr.  Act,  §  58a 826 

given  by  r^eree,  Bankr.  Act,  §  68c i 826 

attorneys;  allowances   835 

composition,  notice  of  confirmation 830 

discharge ;    application   for 344,  831 

form  9f  notice 349,  831 

application  to  extend  time 345,  831 

disc^harge,  hearing  on  application 349,  351, »   831 

dismissal  of  proceedings 833 

effect,   without   notice 833 

dividends,  declaration  and  payment 832 

examination  of  bankrupt 830 

not  required  in  certain  cases 830 

first  meeting,  and  examination  of  bankrupt 835 

publication    of    notices 835 

meetings  generally   * 835 

newspapers;    designation   for   publication 616 

not  required  in  certain  cases 829 

receivers,  appointment    834 

referee  to  give 666,  836 

indemnity   for   expenses 836 

sales  of  property;,  notices  required 831 

perishable  property,  when   not  required 832 

under  statute ;  time  and  how  given 827 

rules  and  forms 828 

construction  and  effect  of  law 828 

effect  on  jurisdiction 830 

when  not  necessary 829 

presumption  that  notice  was  given 830 

voluntary  petition  after  involuntary 835 


Oath. 

definition,  Bankr.  Act,  §  1 


Oaths  or  Affirmations. 

administered  by  whom,  Bankr.  Act,  §  20a 493 
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affirmation,  when  made,  Bankr.  Act,  {  20b , 1^3 

attorneys  of  record,  proofs  of  debts 404 

comparison  with  former  acts 493 

defects  in  forms .' 494 

how  authenticated 494 

Oatlifl  of  Office. 

referee  to  take,  Bankr.  Act,  §  36 648 

Oifeiuies. 

arraignment  and  trial,  Bankr.  Act,  §  2(4 ) 21 

bankrupt;  punishment,  Bankr.  Act,  §  29b 618 

referee;  acting  when  interested  in  case,  Bankr.  Act,  §  29c 618 

purchase  of  property  of  estate,  Bankr.  Act,  §  29c 618 

refusal  to  permit  inspection  of  accounts,  Bankr.  Act,  §  29c 618 

time  within  which  to  be  prosecuted,  Bankr.  Act,  §  29d 618 

trustee;  unlawful  transfer  or  appropriation  of  property,  Bankr.  Act,  §  29a 618 

purchase  of  property,  Bankr.  Act,  §  29c 618 

•  bankrupt;   commission  generally 57,  620,  625 

^.  false  oath  in  proceeding 629 

concealment  o'f  property 625 

punishment 631 

conunission  generally ;  comparative  legislation 620 

application  of  section  29 620 

knowingly  and  fraudulently;  requirement \ 621 

jurisdiction  of  bankruptcy  courts ' 621 

indictment  or  information ;  sufficiency 621 

false  oath  in  proceeding 622 

concealment  of  property 622 

conspiracy  to  conceal  property 623 

trustees,  what  constitute 625 

punishment •  625 

others  than  bankrupt  as  officers ;  in  general 625,  63 1 

false  claim ;  presentatiqp 631 

'    receiving  property  to  defeat  law 631 

extorting  money  from  estate ^ 632 

conspiracy  to  violate  law 632 

punishment 638 

prosecution  within  one  year 633 

referee ;  acting  in  case  in  which  interested 633 

punisliment • 633 

Offioer. 

definition,  Bankr.  Act,  §  1 2 

Off-sets.    See  Set-offs. 

Open  Aoeonnt. 

claim  founded  on,  provable  debt,  Bankr.  Act,  §  63a (4 ) 944 

provability  of  balance  due 965 

payments  within  four  months ;  effect 966 

Orders,  General. 

Supreme  Court  to  prescribe,  Bankr.  Act,  §  30 634 

binding  upon  courts 634 

not  exclusive* of  rules  of  district  courts 635 
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bankrupt  to  execute  and  deliver,  Bankr.  Act,  §7(4) : 250 

referee  to  transmit  to  clerks,  Bankr,  Act,  §  39a(8) 662 

execution  and  delivery  by  bankrupt 256 

transfer  of  property  to  trustee ' 266 


adjudication  of  partnership,  Bankr.  Act,  §  5a 164 

where  one  or  more  members  are  solvent,  Bankr.  Act,  §  5h 164 

consent  and  settlement  of  partnership  business,  Bankr.  Act,  §  5h 164 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 164 

distribution  of  proceeds  of  partnership  property,  Bankr.  Act,  §  5f 164 

individual  estates  of  property,  Bankr.  Act,  |  5f 164 

surplus  of  individual  and  partnership  estates,  Bankr.  Act,  §  5f 164 

marshalling  assets,  Bankr.  Act,  §  5g 164 

court  of  bankruptcy,  jurisdiction,  Bankr.  Act,  §  5c 164 

proof  of  claims,  partnership  against  individual  estates,  Bankr.  Act,  §  5g 164 

individual  against  partnership  estates,  Bankr.  Act,  §  5g 164 

trustee,  creditors  of  partnership  to  appoint,  Bankr.  Act,  §  5b 164 

separate  accounts  of  partnership  and  individual  property,  Bankr.  Act,  §  5d 164 

PartneraUp. 

adjudication  in  bankruptcy,  Bankr.  Act,  §  5a 164 

jurisdiction  of  bankruptcy  court,  Bankr.  Act,  §  5c 164 

administration  of  estates,  payment  of  expenses,  Bankr.  Act,  §  5e 164 

distribution  of  proceeds,  Bankr.  Act,   §   5f 164 

marshalling  assets,  Bankr.  Act,  §  5f 164 

forms;  voluntary  petition;  all  partners  not  joining,  Supp.  Forms,  No.  117.  .^ 1364 

petition  of  one  creditor  against,  Supp.  Forms,  No.   119 1368 

voluntary  bankruptcy  form  of  petition,  Off.  Forms,  No.  2 1242 

letter  of  attorney;  oath  or  acknowledgment,  Gen.  Ord.  XXI 1206 

partner  may  resist  adjudication,  Gen.  Ord.  VIII 1194. 

notice  of  filing  to  be  served,  Gen.  Ord.  VIII 1194 

schedule  in  case  of  adjudication.  Gen.  Ord.  VIII 1194 

proof  of  claims,  against  individual  estates,  Bankr.  Act,  §  5g 164 

individual  partners  against,  Bankr.  Act,  §  5g 164 

trustee,  appointment  by  creditors  of  partners,  Bankr.  Act,  §  5b 164 

separate  accounts  of  partnership  and  individual  estates,  Bankr.  Act,  §  5d 164 

act  of  bankruptcy ;  receivership 118,  170 

commission  by  one  partner 172 

embezzlement  of  funds 173 

what  constitutes  173 

adjudication,  effect  of  entity  doctrine 180 

separate  from  that  of  partners 181 

time;   before  settlement  of  affairs 171 

during  continuance  of  business 171 

death  of  partner,  effect 176 

insanity  of  partner,  effect 175 

infancy  of  partner,  effect 176 

form ;  conformity  to  petition 180 

affected  bv  act,  what  constitute 167 

status  to  be  shown 167 

to  exist  at  time  of  filing  petition 167 

proof  of  existence 167 
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assete,  marshalling  to  prevent  preferences 186 

joint  and  individual,  administration . . . .  ^ 187 

marshalling  for  payment  of  firm  debts 187 

distribution,  where  adjudication  is  of  firm  only 18S 

partnership  proceeds  among  partnership  creditors 189 

surplus  among  individual  creditors 189 

individual  proceeds  among  individual  creditors 189 

surplus  among  partnership  creditors 189 

solvency  of  .one  partner,  his  creditors  first  paid 190 

no  firm  assets;  rights  of  partnership  creditors 190 

effect  of  waiver  prior  to  bankruptcy 190 

firm  and  individual,  what  are 192 

property  purchased  with  partnership  funds 192 

seat  in  stock  exchange 193 

bankruptcy ;   history    16G 

death  of  partner,  no  adjudication  of  partnership 175 

,    effect  on  jurisdiction  in  bankruptcy 175 

debts,  firm  and  individual 193 

provability,  cases  relating  to 193 

commercial  paper,  firm  as  maker  or  indorser 194 

signing  in  firm  name 194 

partner  signing  individual  name 195 

proceeds  going  into  firm  business 195 

assumption  of  partnership,  by  partner 196 

of  individual,  by  partnership _ 197 

joint  and  several,  proof  against  both  estates 197 

dividends  from  both  estates 197 

definition,  for  purposes  of  bankruptcy 167 

discharge  of  debts;  effect  of  adjudication 180 

partnership  and   individual  debts 181 

where  there  are  no  firm  assets 181 

» 

dividends,  joint  and  several  creditors 197 

entity  doctrine  stated  and  applied 168 

effect  on  rights  of  partners  and  creditors : . .  . .  169 

property  and  debts  independent  of  those  of  partners. , 169 

adjudication  independent  of  that  of  partners 169 

exemptions  in  partnership  assets 219 

right  depends  on   State  laws 219.  220 

infancy  of  one  partner,  effect 176 

insanity  of  partner 175 

insolvency,  determination  173 

what  constitute ;  individual  property. .* 174 

involuntary  proceedings ;   petition . .  ; 176 

allegations  as  to  debts  and  number  of  creditors 176 

non-consenting  partner ;  rights 177 

notice  to  be  served 177 

answer 177 

petition ;  form  and  contents 178 

jurisdiction;  partners  domiciled  in  different  districts ' . .  182 

court  in  which  petition  was  f^r^t  filed - 182 

petition  against,  when  filed 176 

form  of   178 

proof  of  claims,  debt  of  partnership  against  individual  estate 184 

partnership  against  individual  estate 184 

joint  creditors  to  be  first  paid 185 
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partner  against  partnership  estate 184 

subrogation  of  partner  to  rights  of  creditors 186 

property;  application  to  payment  of  debt  of  partner,  validity 1068 

set-off;  partnership  claim,  against  individual 1099 

solvency  of  one  partner,  consent  to  adjudication 198 

waiver  of  consent! 198 

administration  of  partnership  estate  by  solvent  partner., / 199 

trustees;  creditors  of  partnership  to  appoint 183 

individual  estates ;  powers  as  to 183 

separate  accounts  of  individual  and  partnership  estates 184 

payment  of  expenses  and  fees .^ 184 

voluntary  proceedings,  petition 176 

allegations  of  petition 176 

petition,  where  all  do  not  join 177 

form  and  contents 177 

rights  of  partner  who  does  not  join 178 

intervention   by    creditors 178 

Patents. 

title  vests  in  trustee,  Bankr.  Act,  |  70a(2) 1106 

trustee,  title  vests  in 1123 

Pavper  AAdaTit. 

form,  certificate  of  referee  as  to  falsity,  Supp.  Forms,  No.  169 1420 

Pauper  Caaes. 

affidavit  filed  with  petition 756 

investigation  as  to  truth 756 

statements  to  be  included 756 

compensation  of  trustee   ; . . . .  744 

exemptions,  effect  756 

loans  tp  pay  costs 767 

Penalty  or  Forfeiture. 

proof  of  claim;  purpose  of  section  57j 812 

Pension  Money. 

exemption ;  right  of  bankrupt 236 

Petitions. 

against  same  debtor,  priority,  Gen.  Ord.  VII 1 194 

amendments;  how  allowed  and  made,  Gen.  Ord.  XI 1197 

docket ;  memorandum  of  filing,  Cren.  Ord.  *I 1 190 

frame  of,  printed  or  written  plainly.  Gen.  Ord.  V 1192 

indexes,  clerks  to  prepare  and  keep,  Bankr.  Act,  ^51 754 

in  bankruptcy,  referee  to  consider,  Bankr.  Act,  §  38 650 

in  different  districts,    first  hearing.  Gen.  Ord.  VI 1 192 

stayed  until  adjudication  upon  first.  Gen.  Ord.  VI 1192 

transfer  to  other  district.  Gen.  Ord.  VI 1192 

involuntary  proceedings,  service  on  bankrupt,  Bankr.  Act,  §  18a '  461 

verification,  Bankr.  Act,  f  18c 461 

creditors  may  file,  Bankr.  Act,  §  59b 837 

number  of  creditors  and  amount  of  claims,  Bankr.  Act,  §  59b 837 

hearing  as  to  number  and  amount,  Bankr.  Act,  f  59d 837 

computation  of  number,  Bankr.  Act,  §  59e 837 

by  three  creditors,  Supp.  Forms,  No.  118 1366 

one  creditor  against  partnership,  Supp.  Forms,  No.  119 1368 
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voluntary  proceedings,  who  may  file,  Bankr.  Act,  §  69a 837 

filed  in  duplicate,  Bankr.  Act,  §  59c 837 

.  bankruptcy,  proceedings  commenced  by  filing 458 

filing,  caveat  to  all  the  world 459 

amendments,  when  allowed   460 

matter  of  discretion 461 

conform  pleadings  to  facts 461 

correction  of  mistakes  or  defects 461 

status  of  bankrupt   462 

allegations  as  to  nature  and  amount  of  claims 462 

defective  verification   483 

new  act  of  bankruptcy   463 

within  reasonable  time  461 

application,  how  made 464 

effect,  when  granted   464 

composition,  to  set  aside  for  fraud 333 

discharge,  by  whom  made 344 

verification ;   requirement   348 

where  filed  349 

amendments,  when  allowed   349 

revocation ;  what  to  state 413 

amendments,  when  allowed   413 

filing  generally;  comparative  legislation ,. 839 

scope  of  section  69 840 

fraudulent  or  oppressive;  remedy 840 

generally,  how  framed .' .  456 

forms  to  be  used ^ 456 

facts  alleged  definitely  457 

disjunctive  statements  prohibited   457 

acts  of  bankruptcy,  facts  alleged .^ 457 

nature  of  claims  of  creditors 458 

legal  conclusions  insufficient 467 

filed  with  clerk  of  court 458 

involuntary  proceedings,  against  whom  filed 129 

time  when  filed 130 

within  four  months  after  commission  of  act 130 

record  or  registration  of  transfer 130 

open  possession  of  property 131 

partnership;  form  and  contents 176 

allegations  negativing  exceptions 151 

corporations,  allegations 155 

creditor  or  creditors  may  file ^ 842 

stockholders  and  pfficers  of  corporation 843 

must  be  such  at  time  of  commission  of  act 843 

number  and  amount  of  claims 843 

at  time  of  commission  of  act  of  bankruptcy 843 

provable  debts  must  be  'held 846 

secured,  not  to  file 848 

preferred,   surrender    84S 

preferred,   right  to   join 846,  848 

who  have  attachments 849 

estoppel,  by  assenting  to  assignment 846,  850 

partieipation  in  assignment  or  receivership  proceedings 846,  85 1 

buying  claims  or  inducement  not  to  join 844 

assignment  of  claims,  effect 845 
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transactionB  to  prevent  petition 845 

one  creditor  filing ;  counting  creditors 852 

filed  in  duplicate  863 

waiver  of  duplicate   853 

answer  averring  more  than  twelve  creditors 853 

list  of  creditors  to  be  filed 853 

practice ;  notice  to  creditors 854 

relatives  and  employees  to  be  excluded 854 

amendment ;  number  and  amount  of  claims 858 

dismissal;    practice 850 

intent  of  provision   859 

intervention  by  other  creditors 855 

joinder  after  filing  petition 855 

withdrawal  of  petitioners 855 

when  permitted    8(^ 

any  creditor  entitled  to 857 

practice;    petition    858 

notice  to  creditors 858 

voluntary;  any  qualified  person  may  file 840 

where  involuntary  petition  has  been  filed 841 

form  of  petition  and  practice 842 

Petitioii  to  Revise. 

in  matter  of  law 575 

See  Circuit  Courts  of  Appeals;  Revisory  Jurisdiction,   ' 

Plaoe  of  Busi&ess. 

determination,  for  purpose  of  adjudication 40 

corporations    40 

Pleading** 

discharge  in  bar  of  debt 448 

suit  pending  at  time  of  bankruptcy 448 

involuntary  proceedings ;  petition  of  creditors 842 

Bee  Petitions;  Involuntary  Proceedings. 

answer  averring  more  than  twelve  creditors 853 

answer  or  demurrer ;  replication 472 

form  and  contents 472 

amendments  as  in  equity 472 

verification ;    how   made 474 

by  attorney 475 

appearances  and,  by  bankrupt  or  creditor ;  vi . . .  468 

when  to  be  filed 469,    470 

Pledge. 

lien  unaffected  by  bankruptcy , 1058 

retention  of  possession  by  pledgor  for  manufacturer 1059 

property,  title  vests  in  trustee ".'*?*. . .  1 128 

stock  purchased   for  customer 1 129 

Pleaary  Suits. 

against  adverse  claimants ;    jurisdiction 523 

See  Bankruptcy  Courts;  Jurisdiction;  Suits  By  and  Against  Trustees* 

PluraL 

includes  singular  number,  Bankr.  Act,  f  1 2 

Poor  Persons. 

affidavits,  to  release  from  fees 755 

See  Pauper  Cases. 
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in  bankruptcy,  in  general 454 

scope  and  limitation  of  section  18 455 

Pref  orenoe  Claims. 

proof ;  surrender  of  preference 802-810 

See  Preferences ;  Proof  of  Claims. 

Preferenees. 

attorneys,  payments  to,  recovery,  Bankr.  Act,  f  60d 861 

creditors,  act  of  bankruptcy,  Bankr.  Act,  }  da  ( 2 ) 82 

through  legal  proceedings,  Bankr.  Act,  §  3a (3 ) 82 

time  of  commission  of  act,  Bankr.  Act,  §  3b 82 

insolvency,  at  time  of  transfer,  Bankr.  Act,  §  60b 860 

recording  or  registration  of  transfer,  Bankr.  Act,  §  60b 860 

judgment,  procured  or  suffered,  Bankr.  Act.  |  60b 860 

judgment  procured  or  suffered,  Bankr.  Act,  §  60b 860 

insolvency  of  bankrupt,  Bankr.  Act,  $  60b 860 

new  credits  set  off  against  preferences,  Bankr.  Act,  §  60c 860 

preferred  creditors,  person  deemed,  Bankr.  Act,  §  60a 860 

transfer  or  judgment,  within  four  months,  Bankr.  Act,  {  60a 860 

suits  to  recover,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b. .  . . '. 513 

surrender,  on  proof  of  claims,  Bankr.  Act,  §  57e 776 

transfer  within  four  months,  while  insolvent,  Bankr.  Act,  $  60b 860 

trustee,  recovery  by,  Bankr.  Act,  §  60b 8G0 

act  of  bankruptcy ;  essential  elements 98 

transfer  of   property ;    meaning 99 

payment  of  money 99 

depletion   of   estate 101 

exchange  of  securities  does  not  constitute 101 

intent  to  prefer,  proof  required 102 

knowledge,  when  inferred 102 

presumption,  where  result  is  a  preference 103 

where  debtor  was  insolvent 103 

distinguished  from  motive 105 

attorney  of  bankrupt;  payments r 925 

payments  in  contemplation  of  bankruptcy 926 

future   services;    payment  of  compensation 926 

recovery  of  payments;   practice 927 

creditors  only  may  be  preferred 897 

transfer  to  another  for  benefit 897 

indorscrs  and   sureties / 899 

owner  of  funds  converted  or  misappropriated 900 

restoration  of  embezzled  funds 900 

transfer  for  payment  of  property  converted 900 

creditors  holding,  right  to  fill  involuntary  petition 848 

definition  of  term 19 

distinction  between  fraudulent  transfers  and 867 

elements;   in  general 867 

burden  of  proving  on  trustee 868 

insolvency  requisite  at  time  of  transfer 869 

.syljegation  and  proof 870 

determination ;   valuation  of  property 870 

schedules  as  evidence 870 

within  four  months  before  filing 871 

date  of  filing  petition  controls 871 

runs  from  date  of  taking  effect  of  transfer  or  judgment 871 
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performance  of  agreement,  made  prior 872 

effect  of  prior  agreements 872 

possession  within  period,  under  prior  agreement 874 

assignment   of   accounts 875 

date  of  contract,  governs * '. 873 

recording  required,  computation  of  time 876 

transfer  before,  but  recorded  after  period 876 

required;   statutes  considered 877 

as  against  judgment  creditors 877 

as  against  general  creditors   878 

change  of  possession,  unless  filed  or  recorded 879 

prior  to  four  months,  but  recorded  after 880 

judgment  procured  or  suffered 881 

procured;    meaning    ; *. 881 

transfer  of  property ;  what  constitutes 881 

method   immaterial ^ 881 

mingling  fimds  with  trust  estate 882 

payments  on  running  account 882 

transfer   by    indirection 882 

partnership  and  individual  assets 883 

contract  of  conditional  sale 884 

intqpt  or  good  faith 884 

exchange   of   securities 887 

estate  must  be  diminished 885 

property  belonging  to  bankrupt 885 

fair  consideration  for  present  loan 886 

payments  on  account,  net  result 886 

payment  of  antecedent  debts 887 

distinction  between,  and  security 888 

mortgage  of  property 889 

assignment 890 

part  for  present  consideration ..:........ 890 

notes  and  checks 891 

payment  on   indorsed 891 

banker,  transactions  generally 892 

deposit  of  money 893 

payment  of  wages 894 

voidable  transfers 894 

effect,  a  greater  percentage 894 

one  creditor  to  receive  advantage *. 894 

test  to  be  applied 896 

reasonable  cause  to  believe 896 

intent   presumed   from 896 

class  of  creditors 894 

creditors  of  same  class 895 

payments  share  and  share  alike 895 

exemption  in  property  recovered 226 

generally ;   historical   statement 864 

comparative  legislation  865 

in  England 865 

in  United  States    865 

definition;   subsection  a ; 865 

effect  prior  to  amendment  of  1903 866 

partnership,  marshalling  assets  to  prevent 187 

recovery  of  property  or  value , 917 
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when  action  may  be  brought 917 

trustee  only  to  bring  suit 918 

refusal  to  sue;  creditor  permitted 918 

permission  to  sue p 921 

against  creditors   918 

courts  in  which  brought 919 

bankruptcy   court ;    jurisdiction 920 

referee  not  court  of  bankruptcy 920 

practice   in   suits 921 

pleadings  carefully  drawn 921 

governed  by  rules  of  court 921 

property  or  its  value v. 922 

specific,  when  recovered 922 

where  property  has  been  -sold 923 

damages ;   value  of  property 923 

surrender ;  on  proof  of  claim 805 

voidable  must  be  surrenderi'd 804 

liens  through  legal  proceedings 805 

optional ;  effect  of  retention 806 

payments  on  running  accounts 806 

new  credits ;  net  increase  of  estate 806 

intent  of  transfer  or  payihent 807 

payment  on  notes  at  bank 808 

what   constitutes    809 

compelled  by  judgment ;  effect p  809 

to  trustee  and  not  to  bankrupt 810 

set-offs ;  debts  tainted  with,  not  subject 924,  1100 

new  credits    924 

credits  in  good  faith 925 

through  legal  proceedings,  act  of  bankruptcy 106 

essential   elements    107 

comparison  with  act  of  1867 106 

intent  not  essentiaL 107 

suffered  or  permitted  judgment  or  levy 108 

appeal  from  judgment,  effect 108 

resistance,  effect   109 

creditors  affected ;  provable  debts 109 

resultant  inequality  among ; 109 

legal  proceedings,  what  included 1 10 

attachment  proceedings    110 

distraint  of  goods Ill 

supplementary  proceedings    110 

garnishment  proceedings    113 

vacating  or  discharging  preference 1 12 

five  days  before  a  sale 1 13 

iinal  disposition Ill 

-    voidable,  general  meaning  of  statute 902 

reaBond.ble  cause  to  believe  preference  will  result 902 

time  of  cause  to  believe 902 

intent  to  prefer,  effi'ct  of  amendment  of  1903 903 

proof  of  belief  of  result 904 

actual  knowledge  of  result,  not  required 904 

inquiry  as  to  solvency 90o 

notice  of  facts  causing  inquiry 906 

mere  guess  or  suspicion  insufficient 907 
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insolvency,  knowledge  of 909 

presumption  where  insolvency  is  known 909 

proof  of  cause  to  believe  insolvency 910 

belief  of  insolvency,  question  of  fact 911 

payments  by  insolvent  in  course  of  business 912 

debtor's  financial  condition,  knowledge 912 

loan  by  bank,  in  settlement  of  claims 913 

pleading  cause  to  believe  insolvency 913 

purpose  and  effect  to  be  considered 913 

evidence;    presumptions    914 

burden  of  proof  or  trustee 914 

sale  of  entire  stock 915 

agent  or  attorney,  belief  or  knowledge  of 916 

Fiiaoipal  Plaoe  of  Business, 

of  persons  and  corporations 40 

corporations,  place  named  in  certificate 41 

preceding  six  months 43 

Priorities* 

creditors  holding  as  voters  at  meetings,  Bankr.  Act,  {  56b 768 

debts  entitled  to  prior  payment,  Bankr.  Act,  §  64b 985 

order  of  priority,  Bankr.  Act,  |  64b 985 

proof  and  allowance  of  priority  claims,  Bankr.  Act,  §  57e 776 

taxes,  court  to  order  payment,  Bankr.  Act,  §  64e 985 

assignment  of  claims ;  effect 790 

administration  of  estate;  costs  and  expenses. . : 1002 

what   included    ! 1002 

referee's  fees   1002 

notices  to  creditors;   cost 1002 

attorneys'  fees;  allowance 1002 

services  necessarily   rendered 1002 

petitioning  creditors;    amount 1003 

bankrupts;    in  composition 1003 

resisting  adjudication* 1004 

receiver  of  corporation,  appointed  in  State  court 1004 

creditors  holding  priority  claims,  voters  at  meetings  of  creditors 773 

filing  fees  in  involuntary  cases 1001 

in  general ;   comparative  legislation 987 

construction  of  act 988 

priorities  versus   liens 988 

liens  control  if  valid 988 

effect  as  to  wages,  fees  of  attorneys,  etc 989 

debts  due  United  States 990 

order  of  priority 990 

beneficiaries  of  trust  funds 990 

determination ;   practice    4 991 

preservation  of  estate ;  cost 1000 

actual  and  necessary  cost 1000 

rent  for  premises  occupied  by  trustee 1000 

recovery  property,  expenses  of  creditor 1000 

allowance,    when    made 1001 

proof  of;  similar  to  secured  claims 802 

taxes ;  duty  of  trustee  to  pay 992 

cost  of  preserving  estate  first  paid 993 

amount  and  legality,  court  to  determine 903 
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not  required  to  be  proved 994 

payment  out  of  proceeds  of  sale 996 

character ;   meaning  of  term 996 

claims   included    997 

federal  courts  to  determine 991 

local  assessments   997 

water  rents 997 

corporations ;    license  fees 997 

franchise  taxes   998 

subrogation   on   payment 998 

accrued  since  proceedings  were  instituted 999 

interest  to  be  added 999 

under  State  laws,  persons  entitled 1013 

liens;  continuing  after  bankruptcy 1013 

recognized  in  bankruptcy  courts 1013 

unrecorded  mortgages   1014 

collusive  assignment  of 1016 

landlord's  claims  for  rent 1015 

debts  due  the  State 1017 

conflicting  or  overlapping 1017 

liens,  not  priorities 1018 

attorneys,  may  be  entitled  to  priority . , 1018 

fees  and  expenses,  general  assignees 1010 

receivers  and  their  attorneys 1019 

sheriflT's   fees •. 1020 

under  execution  or  attachment 1020 

disbursements  as  custodian  of  property 1021 

bank  deposits    1021 

wages,   payment    1005 

earned  by  clerk  within  three  months  .* ;..,...  1005 

term  construed    1005 

assignee  of  claim 1006 

orders  directing  payment 1007 

time  checks 1007 

borrowing  money  to  pay .- ; 1007 

services  performed  within  three  months 1008 

breach  of  contract;  judgment  not  entitled  to  priority 1008 

owing  at  time  of  bankruptcy 1008 

persons  entitled ;  wage-earners 1009 

character  of  services  controls 1009-1011 

traveling  or  city  salesmen 1012 

PrlTilegred  Commiinioatioiui. 

attorney  and  client;  communications 504 

confidential  communications   504 

Process. 

service  on  bankrupt,  Bankr.  Act,  §  18a •.  461 

return  within  fifteen  days,  Bankr.  Act,  §  18b 451 

issue,  under  seal  and  tested  by  clerk,  Gren.  Ord.  Ill 1191 

issuance  by  clerk 465 

returnable  in  fifteen  days ' 466 

service,  personal,  how  made 466 

publication ;   order  directing 466 

on  absentees ;  absconding  debtor 467 

corporations,  infants,   lunatics 467 
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non- joining  partners   467 

effect,  on  jurisdiction  in  rem  and  in  personam .* 468 

delay  in  service 468 

proof,  how  made 468 

Promlasbrj  Kotos. 

See  Commercial  Paper. 

Proof  of  Claims. 

appeals  to  circuit  courts  of  appeal  or  Supreme  Court,  Bankr.  Act,  §  25a 571 

assigned ;  statement  filed.  Gen.  Ord.  XXI 1206 

bankrupt,  duty  to  examine  claims,  Bankr.  Act,  f  7(3) 251 

duty  to  inform  as  to  false  claims,  Bankr.  Act,  §  7(7) 251 

contingent  liabilities;  name  of  creditor  unknown,  Qen.  Ord.  XXI 1206 

depositions ;  how  entitled,  Qen.  Ord.  XXI 1206 

debt  due  partnership  or  corporation,  Gen.  Ord.  XXI 1206 

open  accounts;  due  date.  Gen.  Ord.  XXI 1206 

assignment  before  proof.  Gen.  Ord.  XXI 1206 

'  estate  in  bankruptcy  against  another  estate,  Bankr.  Act,  §  57m 777 

filed  with  clerk  or  referee,  G«n.  Ord.  XX 1206 

filing  claims  in  court,  Bankr.  Act,  §  57c 776 

form  of  proof  of  unsecured  debt.  Off.  Forms,  No.  31 1267 

secured  debt.  Off.  Forms,  No.  32. 1268 

debt  due  corporation.  Off.  Forms,  No.  33 1269 

by  partnership.  Off.  Forms,  No.  34 1270 

by  agent  or  attoi-ney.  Off.  Forms,  No.  35 1271 

secured  debt,  by  agent.  Off.  Forms,  No.  36 ! .  1272 

^fiidavit  of  lost  bill  or  note.  Off.  Forms,  No.  37 1273 

order  reducing  claim,  Off.  Forms,  No.  38 1274 

expunging  claim.  Off.  Forms,  No.  39 1275 

special  clauses  for  proofs,  Supp.  Forms,  No.  170 1421 

reconsideration  and  rejection,  petition,  Supp.  Forms,  No.  171 1422 

notice  of  petition,  Supp.  Forms,  No.  172 1423 

secured  debt,  Supp.  Forms,  No.  173 1424 

expunging  or  reducing  debt,  Supp.  Forms,  No.  174 1424 

order  allowing  claim,  Supp.  Forms,  No.  175 1426 

individual  undertaking,  secured  by,  Bankr.  Act,  S  67i 777 

instrument  in  writing,  claim  founded  on,  Bankr.  Act,  §  57b 776 

filed  with  claim,  Bankr.  Act,  {  57b 776 

objections  to  allowance,  Bankr.  Act,  §  67d 776 

hearing  and  determination,  Bankr.  Act,  §  57f 776 

partnership,  against  partners,  and  vice  versa,  Bankr.  Act,  §  5g 164 

penalties  and  forfeitures,  claims  for,  Bahkr.  Act,  §  67 j 777 

preferences,  surrender,  on  proof  of  claims,  Bankr.  Act,  f  57e 776 

provable  debts,  specified,  Bankr.  Act,  §  63a 944 

See  Provable  Debts, 

proved  claims,  transmission  to  clerk,  Gen.  Ord.  XXIV 1212 

reconsideration,  before  estate  is  closed,  Bankr.  Act,  |  57k 777 

recovery  of  dividend  paid,  BanWr.  Act,  §  571 777 

re-examination ;  application  by  creditor  or  trustee,  Gen»  Ord.  XXI i  206 

order  and  examination,  Gen.  Ord.  XXI 

secured  and  priority  claims,  Bankr.  Act,  §  57e 776 

allowance,  for  participation  in  creditors'  meetings,  Bankr.  Act,  §  57e 776 

value  of  securities,  determination,  Bankr.  Act,  §  57h 777 

statement  of  claim  to  be  verified,  Bankr.  Act,  §  67a 776 

time  within  which  proved,  Bankr.  Act,  §  57n 777 
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amendment;  allowance  792 

f ormA  defects  may  be  cured 792 

after  lapse  of  year 793 

presentment  of  new  claim 794 

informal  proof ;  supplying  omissions 792 

appeals;  order  allowing  or  rejecting. 594 

amount  in  controversy 595 

liens ;  determination  of  validity ; , .  595 

priority  and  secured  claims 595 

contests  of  claims;  object  of  section 812 

objections  before  allowance 812 

parties  in  interest  may  file 812 

form  and  contents 813 

evidence  in  support 813 

verified  proofs  as  evidence. 813 

review  of  referee's  determination 814 

debts  created  by  fraud 791 

effect  of  proof  and  allowance 825 

waiver  of  lien 825 

examination  of  claims  by  bankrupt 255 

false  claims,  bankrupt  to  inform  trustee 255 

partnership,  partnership  against  individual  estate 184 

partner  against  partnership  estate 184 

joint  creditors  to  be  first  paid 185 

subrogation  of  partner  to  rights  of  creditors 186 

joint  and  several  creditors,  against  joint  and  several  estates 184 

dividends  from  each  estate 197 

penalty  or  forfeiture;  for  wrongful  act  not  included 812 

on  corporation,  for  failure  to  pay  tax 812 

preferences ;  proof  under  former  act 802 

payments  in  due  course 803 

decisions  under  original  act 804 

transactions  prior  to  four  months'  period 804 

voidable  under  §60 804 

effect  of  amendment  of  1903 804 

voidable  must  be  surrendered SOS 

liens  through  legal  proceedings 805 

-surrender,  when  required 805 

compulsory,  not  a  penalty 806 

optional ;  effect  of  retention 806 

payments  on  running  accounts 806 

new  credits ;  net  increase  of  estate 806 

intent  of  transfer  or  payment 807 

payment  on  notes  at  bank 808 

what  constitutes 809 

effect  or  proof 809 

compelled  by  judgment ;  effect 809 

to  trustee  and  not  to  bankrupt ^ 810 

priority  claims ;  same  as  secured 802 

proof  and  allowance,  in  general 780 

scope  of  section 780 

comparative  legislation    781 

distinction  between 781 

same  as  between  evidence  and  judgment 781 

separate  and  distinct  steps 781 
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proof,  claim  of;  general  requirements , 782 

statements ;  wliat  to  show 783 

written,  signed  and  verified .* 783 

presumptive  evidence  of  validity 783 

contents  of  statement;  Gen.  Ord.  XXI 786 

allegations  of  proof 784 

^consideration ;  statement  786 

items  and  dates; 786 

conformity  of  proof  with  statement 785 

inquiries  as  to  truth  of  statement 786 

caption  of  statement 786 

verification  by  partner,  agent  or  ofiicer  of  corporation 786 

before  whom  taken 787 

ofilcial  forms  to  be  used 786 

creditor,  or  agent  or  attorney,  may  make 788 

executor  or  administrator 787 

stockholders  of  identical  corporations 788 

assigned  claims,  proof  of  ownership 789 

date  and  facts  of  transfer 700 

effect  on  priorities 790 

accounts,  statement  to  be  attached 791 

judgments,  transcripts  to  be  attached x . . .  > ^ 791 

filed  with  referee  796 

reconsideration  and  rejection   814 

practice  and  petition 814 

jurisdiction  of  court  or  referee 815 

petition ;  presented  by  trustee  816 

by  creditor,  when  trustee  refuses 816 

application  seasonably  maxle    816 

due  notice  to  claimants  ^ 816 

order  of  referee  or  judge 817 

review  of  order 818 

costs  and  expense  818 

recovery  of  dividends  818 

secured  claims ;  purpose  of  proof 7 795 

surrender  of  security,  effect  797 

deduction  of  value  of  security 798 

retention  of  securities   798 

secured  creditor ;  what  constitutes • 796 

property  other  than  of  bankrupt 796 

waiver  note  796 

claim  against  exempt  property 800 

value  of  securities ;  ascertainment 799 

date  of  determination  800 

interest  and  dividends  on  securities 800 

secured  debt  proved  'as  unsecured  801 

proof  expunged,  and  value  ascertained 801 

amendment  to  permit  proof 801 

set-offs ;  waiver  by  proof  without  claiming 1099 

provable  debts  only  subject  to 1094  ■ 

subrogation ;  surety  or  indorser 810 

proof  in  principal  creditor's  name 811 

surety  on  attachment  bonds   811 

surrender  of  preference  by  surety  * 811 

time  limitation  on  allowance  818 
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filed  within  one  year  after  adjudication 818 

purpose  and  effect  of  limitation 819 

presentation  of  facts  informally 820 

tax  claims  excepted 821 

trustee,  presentation  of  claim  to  820 

claims  against  specific  property : 821 

exceptions ;  claims  in  litigation  ' 821 

meaning  of  phrase  liquidated  by  litigation 822 

suit  to  recover  preference 822 

to  establish  validity  of  lien 822 

fraud  of  bankrupt  in  preparing  schedules 823 

concealment  of  assets  824 

amendment  after  lapse  of  year 824 

waiver  of  right  to  bring  suit  292 

written  instrtunent,  claim  evidenced  by 790 

filed  with  claim  ' 790 

statement  of  consideration  790 

Proportj. 

definition  of  term 20 

possession,  to  start  time  running  within  which  petition  must  be  filed 131 

receivers'  power  to  seize,  when  claimed  adversely 37 

referee's  order  of  seizure  or  release 655 

.  restoration,  order  directing,  refusal  to  obey 686 

failure  to  obey,  contempt 686 

inability ;  afi&rmatively  shown 687 

denial  of  ability,  insufficient   688 

suits  for  recovery,  jurisdiction  of  bankruptcy  courts 30,  536 

power  of  receivers  to  bring 50 

Proportj  of  Bankrupt. 

appraisal;  appointment  of  appraisers,  Bankr.  Act,  §  70b 1106 

creditors  having  liens*,  trustee,  possesses  rights  of,  Bankr.  Act,  §  47a(2V 716 

redemption;  petition  by  trustee,  bankrupt  or  creditor.  Gen.  Ord.  XXVIII. .......  1214 

petition,  hearing  and  order.  Gen.  Ord.  XXVIII 1214 

sales;  publi^p  auction.  Gen.  Ord.  XVlII 1205 

private,  when  authorized,  Gen.  Ord.  XVIII 1205 

perishable  property,  without  notice.  Gen.  Ord.  XVIII 1205 

seizure  by  marshal,  Bankr.  Act,  §  69 1202 

bond*  to  be  given,  Bankr.  Act,  §  69 1102 

release  upon  giving  bond,  Bankr.  Act,  $  69 1102 

bond  of  bankrupt  for  release,  form,  Off.  Form,  No.  10 1250 

special  warrant  to  marshal,  form,  Off.  Form,  No*  8 1248 

bond  of  petitioning  creditors,  form,  Off.  Form,  No.  9 1249 

vests  in  trustee,  by  operation  of  law,  Bankr.  Act,  §  70a.  .♦ 1106 

appraisal ;  appointment  of  appraisers 1165 

appraisers ;  qualifications 1165 

practice  on  appointment 1166 

burdensome ;  trustee  may  disclaim 1162 

executory  contracts  and  leases 1162 

practice ;  report  for  instruction   1163 

order  to  disclaim  1163 

conflict  as  to  title,  determination  1111 

sales ;  approval  by  court   1170 

before  adjudication,  when  permitted   1168 

inadequacy  of  price;  not  disturbed  for 1169 
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perishable  property   1168,  1171 

incumbered  property;  free  of  liena 1171 

liens  should  be  protected 1173 

payment  of  liens  out  of  proceeds 1173 

notices  to  lienors 1173 

validity  and  priority  of  liens 1176 

practice;  public  or  private 1171 

resale,  when  granted    1176 

transfer  of  title  to  purchaser : 1177 

See  Bales  of  Property, 

neizure;  scope  of  provision  r 1103 

bond  of  petitioning  creditor  1103 

remedy,  where  claimed  by  third  party 1104 

marshal's  liability  .1104 

practice;  affidavits  and  bonds 1105 

title  vests  in  trustee,  as  of  date  of  proceedings 1112 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee 1114 

effect  of  amendment  of  §  47a(2)  by  act  of  1910 727 

trustee  vested  with  rights  of  lien  creditors 728 

unrecorded  liens 731 

creditors  holding  liens  733 

conditional  sale  contracts  and  chattel  mortgages 733' 

fraudulent  transfers 735 

property  which  vests;  in  general 1115 

possession  of  bankrupt 1115 

acquired  after  filing  petition  1116 

subject  to  claims,  liens  and  equities 1117 

same  plight  or  condition  1119 

defenses,  legal  and  equitable 1119 

acts  of  bankrupt  before  bankruptcy 1120 

property  subject  to  trust 1120 

in  possession  of  bankrupt  as  bailee  1121 

specific  property ;  scope  of  subsection  a,  §  70 1122 

documents  relating  to  bankrupt's  property 1122 

patents, .  copyrights  and  trade-marks   1123 

personal    powers    ." 1123 

fraudulently  transferred    1124 

See  Fraudulent  Troftsfer. 

might  have  been  transferred  or  levied  upon 1127 

test  to  be  appliisd 1127 

property  pledged 1128 

purchase  of  stock  for  customer 1129 

includes  every  vested  right 1130 

remainders  and  contingent  interests 1133 

trust  interests    1133 

resulting  or  constructive  trusts 1133 

surplus  income  from  trust  funds 1134 

trust  funds  mingled  with  bankrupt's 1135 

dower  and  curiesy  rights 1136 

personal  contracts  of  bankrupt 1137 

franchises   and    licenses 1137 

seat  in   stock  exchange 1138 

life   insurance   policies 1139 

See  Life  Insurance  Policies. 
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property  eold  on  condition U45 

fire  insurance  policies 1144 

See  Conditional  Bales. 

affected  by  fraudulent  representations 1150 

rights  of  action  of  bankrupt 1168 

reclamation  proceedings;  right  to  briug 1151 

goods  purchased  without  intent  to  pay 1153 

property  sold  subject  to  approval 1156 

rental  contracts   1156 

payment   on   delivery 1157 

proof  of  identity  of  articles  sold 1158 

practice 1158 

PvoTAble  Debts. 

debts  which  may  be  proved,  Bankr.  Act,  $  63a 944 

unliquidated  claims,  Bankr.  Act,  §  63b 944 

list  proved  at  first  meeting.  Off.  Forms,  No.  19 1258 

contingent  liabilities;  not  unliquidated  claims 977 

distinction  between  former  and  present  act 978 

contingency  must  happen  before  liquidation 978 

salary  due  after  bankruptcy 979 

contracts,  debts  founded  on 966 

validity  must  be  established. 966 

form  not  material .'. 967 

gambling  transactions ;  violation  of  statute 967 

speculative  contracts  for  future  delivery 967 

bucket  shop  transactions 967 

debt  owing  at  time  of  filing  petition 968 

breach  of  warranty 968 

executory,  breach   968 

anticipatory  breach   969 

^damages  before  complete  performance 969 

contingent  liabilities   970 

continuing ;  surety  bonds 970 

employment  and  commissions 971 

damages  prior  to  completion 971 

lease,  .breach  of  covenant 972 

liability  for  continued  use  by  bankrupt 972 

implied ;   same  as  quasi  contracts 972 

torts;   liability    972 

conversion  of  personal  property 973 

liability  of  stockholder  of  corporation 973 

costs;  in  action  by  or  against  bankrupt 973 

taxed  prior  to  bankruptcy 974 

in  action  to  recover  provable  debt 974 

in  attachment  suits 975 

creditors  filing  involuntary  petition,  must  hold 846 

debts  not  provable 979 

fines  and  penalties;  judgments 97? 

alimony  due  or  to  accrue 980 

rent  to  accrue ;  not  fixed  liability 980 

contingent  upon  uncertain  events 981 

notes  for,  given  by  bankrupt 981 

receiver  in  occupation  of  premises 982 

re-entry  upon   bankruptcy ;    effect 982 
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barred  by  statute  of  limitations -.  083 

commissions  of  trustee  under  deed  of  trust 984 

dischargeability  not  affected  by  failure  to  prove. 425 

fixed  liability  absolutely  owing 956 

owing  at  time  petition  is  filed : . . . .  967 

judgment;  evidenced  by 957 

verdict  for  damages,  where  not  entered 957 

effect  of  verdict  of  jury 957 

founded  on  tort 958 

final ;  State  law 959 

appeal  does  not  affect  provability 958 

barred  by  statute  of  limitations 959 

impeaching,  of  State  court 969 

for  fraud  or  collusion . . .' 969 

instrument  in  writing;  debt  evidenced  by 960 

what  are  included 960 

bills  and  notes 960 

who  may  prove 960 

corporations  used  for  corporate  purposes 961 

stipulation  for  payment  of  collection  fee 962 

interest  recoverable  at  time  petition  is  filed 962 

indorser  or  surety  debts 963 

indorsers,  liability .' .  963 

surety  and  corporate  bonds 963 

director  of  savings  bank  for  funds  embezzled 965 

fee  for  increase  of  capital  stock 965 

history  and  comparative  legislation 947 

judgments,  entered  after  bankruptcy 973 

entry  prior  to  bankrupt's  discharge 973 

open  accounts ;   balance  due 965 

payments  within  four  months 966 

proof  of,  see  Proof  of  Claima. 

provability ;    determination    947 

debt;  what  constitutes   947 

defenses  to  allowance 947 

ultra  vires  act  of  corporation 948 

void  contracts : 948 

"  proved  '*  and  "  allowed  " ;   distinction 948 

contracts,   liabilities  based  on 949 

ex  contractu  and  ex  delicto 949 

based   on   torts 949 

election  to  sue  on  tort,  uneffectual 950 

•  fraud  or  connivance '951 

debts  existing  when  petition  filed 951 

equitable  debts    *. .  952 

money  secured  by  false  representation 963 

amount  due  after  foreclosure  of  mortgage 953 

debts  against  more  than  one  person 953 

partnership  obligation,  endorsed  by  partners 954 

person   proving;    effect * 954 

corporation  bondholders  and  stockholders 954 

wife  against  husband's  estate 955 

claim   for  services 955 

services  of  minor  child 955 

fraud  or  preference ;   effect . .  . .  ^ 956 
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fraudulent  debts  not  provable 966 

set-off;  right  as  to  provable  debts 1094 

taxes  not  debts,  need  not  be  proved 966,  994 

unliquidated    claims ;    liquidation 975 

effect  and  purpose  of  provision 976 

injuries  to  persons  or  property ;  damages 976 

employer's  liability;   judgment  not  provable 76 

waiver  of  tort,  and  proof  on  quasi  contract 977 

liquidation ;  how  accomplished 977 

contingent  liabilities 977 

Protaotion  from  Arrest. 

bankrupt  entitled  to,  Bankr.  Act,  §  9a 277 

scope  and  purpose  of  provision • 278 

right  begins  when  petition  is  filed 279 

ends  upon  discharge 279 

debts  or  claims  released  by  discharge 280 

application  for  order 280 

referee  may  grant 280 

PmUieatioii* 

notices  to  creditors;  ordered  by  judge,  Bankr.  Act,  {  68b 826 

of  meetings  of  creditors,  Bankr.  Act,  {  58b 826 

srarice  of  notice  in  voluntary  cases,  Bankr.  Act,  S*  18a 451 


mamr  la  Ckiod  Faith. 

transfers  to,  valid 1070 

inquiries  as  to  solvency 1070 

'    sale  of  entire  stock , 1071 

present  fair  consideration 1071 


Q. 
tlaallAeatlo&s. 

referee,  specified,  Bankr.  Act,  |  36 646 

trustees  specified,  Bankr.  Act,   §  46 712 

prescribed  by  statute 712 

persons   not  qualified 713 

stockholder  of  bankrupt  corporation 714 


oompensation,  commissions,  Bankr.  Act,  {  48d « 741 

additional  for  business  conducted,  Bankr.  Act,  §  48e 742 

additional,  prohibited,  Bankr.  Act,  §  72 1183 

power  to  appoint,  Bankr.  Act,  §  2(3) 21 

forms;  petition  for  appointment  before  adjudication,  Supp.  Forms,  No.  64 1303 

order;  before  adjudication,  Supp.  Forms,  No.  65 1305 

petition  for  appointment,  after  adjudication,  Supp.  Forms,  No.  66 1306 

order  for  appointment,  after  adjudication,  Supp.  Forms,  No.  67 1308 

continuance  of  business;  petition,  Supp.  Forms,  No.  68 1300 

order  authorizing,  Supp.  Forms,  No.  69 1310 

contracts;  order  requiring  completion,  Supp.  Forms,  No.  70 1310 

reports  and  accounts,  Supp.  Forms,  No.  71 1310 

order  confirming,  Supp.  Forms,  No.  72 1318 
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adverse  claimant  in  possession  of  property ^ 527 

.    ancillary  proceedings,  appointment  in ,  33 

appointment;  jurisdiction  of  court  of  bankruptcy. . .  ^ 44 

application  for 47 

effect  of    46 

exercise  of  equity  power 44 

preservation  of  estate,  purpose  of  appointment 45 

when  absolutely  necessary ;...'.;:..... 45 

power  exercised  with  caution 46 

effect  of  assignment  for  benefit  of  creditors 46 

notice  to  creditors 48 

attorneys;  allowance  for  services .  .* 038 

compensation ;  when  appointed  in  bankruptcy 938 

appointed  by  State  courts 939 

priority  of  payment 1004 

bond  of  petitioning  creditors  on  appointment 48,  834 

liability  for  costs  and  expenses 135,  1103 

remedies  against  sureties 136,  1103 

compensation,  maximum  amount  fixed  by  statute 52,  56 

court  may  deny '. , 53 

effect  of  amendment  of  |  2 (6)  by  Act  of  1903 53 

allowance  out  of  assets 54 

continuance  of  business;  jurisdiction 54 

compensation ;  effect  of  amendment  of  1910 53 

conduct   of    business 55 

contracting  indebtedness  55 

possession  of  property  claimed  adversely 51 

in  State  courts,  seizure 51 

powers  conferred  by  statute 49 

sale  of  property 49 

suits  for  recovery  of  property 50 

practice ;  application  for  appointment 47 

notice  of   application 48 

order  of  appointment , . , . .  ^,. 48 

report  and  accounts 48 

State  courts;  fees  and  expenses,  priority 1019 

'  suits  against;  leave  of  court -  52 

SeeolTersldp. 

act  of  bankruptcy;  essential  elements ,. . ^  -.-^M'v^tftt.  -  •  •  ^^^»  ^70 

See  Act§  of  Bankruptcy. 

application  for,  constitutes  act 119 

appointment  of  receiver,  under  equity  power 121 

insolvency  essential   121 

sole  ground  of  receivership ^ 121 

record  of  court  appointing  receiver,  as  proof 124 

meaning  of  term 125 

precedents  under  former  law 126 

partnership,  act  of  bankruptcy 118 

Reclamation  Proeeedinss. 

forms ;  demand,  Supp.  Forms,  No.  187 1436 

petition  to  reclaim,  Supp.  Forms,  No.  188 1436 

answer  to  petition,  Supp.  Forms,  No.  189 1439 

property  in  possession  of  trustee;  right  to  bring » 1151 

time  when  petition  to  be  filed • . .  •  1151 


1048  Gbnebal  Indsx. 


fttioa  Pvoeeedlac*  —  Continued.  faiOB 

sale  or  bailment;  agency H62 

goods  purchased  without  intent  to  pay 1153 

purchase  on  verge  of  bankruptcy 1153 

proof  of-  insolvency 1155 

false    financial    statement 1155 

property  sold  subject  to  approval 1156 

expression  of  dissatisfaction 1156 

under  rental  contracts 1156 

payment  on  delivery   1167 

failure  to  pay;  title  does  not  pass 1157 

proof  of  identity  of  articles  sold 1158 

practice ; 1158 


referee  to  cause  to  be  made,  Bankr.  Act,  {.  39a(5) 662 

to  transmit  to  clerks,  Bankr.  Act,  |  30a  ( 7 ) 662 

referee  to  keep,  Bankr.  Act,  §  42a 696 

proceedings  in  separate  books,  Bankr.  Act,  §  42b 696 

transmission  to  court,  Bankr.  Act,  $  42c 696 

prepared   in  each   case 696 

what  constitutes  697 

certified  and  transmitted  to  court 697 

referee  to  prepare 665 

to  transmit  to  clerks. : 666 

Recording* 

liens  void  for  want 1636 

valid   as  between   parties 1038 

chattel  mortgages  and  conditional  sales «. 1039 

object  of  recording   1039 

effect  of  failure;  New  York  rule 1040 

conditional  sale;  failure  to  record ;  1039 

possession  of  bankrupt  104^ 

agreement  to  withhold  1043 

recording  or  filing  within  four  months 1044 

See  Limts;  Fraudulent  Transfers, 

ReeoTery  of  Property. 

conveyed  or  encumbered  with  four  months,  Bankr.  Act,  $  67e 1031 

jurisdiction  of  State  courts,  Bankr.  Act,  f  67e : 1091 

costs,  priority  of  payment,  Bankr.  Act,  f  64b (2) 986 

suits  by  trustee,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  .23b 513 

trustee;  property  transferred,  Bankr.  Act,  §  70e 1106 

preferences ;  suits  by  trustee 917 

when  trustee  refuses  to  sue ".  918 

courts  in  which  brought 919 

property,  jurisdiction  of  suits 30 

receivers,  power  to  bring  suits 50 

suits,  jurisdiction  of  referee 658 

Referee. 

absence  or  disability,  another  referee  appointed,  Bankr.  Act,  §  43 698 

acta  prohibited,  Bankr.  Act,  §  39b 662 

appointment ;  term  of  office,  Bankr.  Act,  §  34 *  644 

certificate  of  disqualification,  form,  Supp.  Forms,  No.  146 1395 

certificate  of  fees  payable,  form,  Supp.  Forms,  No.  166 1417 

clerk  to  collect  fees,  Bankr.  Act,  §  61 754 
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delivery  of  papers,  Bankr.  Act,  §  51 754 

payment  of  fees,  Bankr.  Act,  §  61 754 

compensation;  amount  of  fees,  Bankr.  Act,  |  40a 676 

transfer  of  case  to  another  referee,  Bankr.  Act,  §  40b 676 

revocation  of  reference,  effect,  Bankr.  Act,  §  40c 676 

additional,  prohibited,  Ba^kr.  Act,  §  72 118<3 

contempts  before,  Bankr.  Act,  §  41a 684 

certification  of  facta  to  judge,  Bankr.  Act,  §  41b 684 

creation  of  office,  Bankr.  Act,  §  39 ^ 642 

definition,  Bankr.  Act,  §1  2 

designation  of  districts,  Bankr.  Act,  $  94 644 

duties ;  statutory,  Bankr.  Act,  §  39a 662 

expenses;  accounts  to  be  kept,  Gen.  Ord.  XXVI 1212 

fees ;  in  full  compensation  for  services,  Gen.  Ord.  XXXV 1219 

not  including  expenses.  Gen.  Ord.  XXXV 1219 

indorsement  of  papers,  Gen.  Ord.  II 1191 

jurisdiction  prescribed,  Bankr.  Act,  §  38 650 

meeting  of  creditors,  to  preside  at  first,  Bankr.  Act,  §  55b 763 

notices  to  creditors  given  by,  Bankr.  Act,  §  58c 826 

number,  Bankr.  Act,  §  37 649 

oath  of  office,  Bankr.  Act,  §  36 648 

form,  Off.  Form,  No.  16 1256 

offenses;  punishment,  Bankr.  Act,  §  29c '. '   618 

acting  in  case  in  which  interested,  Bankr.  Act,  §  29c 618 

purchase  of  property  of  estate,  Bankr.  Act,  §  29c 618 

refusal  to  permit  inspection  of  accounts,  Bankr.  Act,  |  29c 618 

official  bonds;  amount,  sureties,  condition,  Bankr.  Act,  |  50a 750 

filed  with  clerk  of  court,  Bankr.  Act,  §  50h 750 

suits  upon,  for  use  of  person  injured,  Bankr.  Act,  §  50h 750 

brought  within  two  years,  Bankr.  Act,  $  501 751 

vacancy,  for  failure  to  give,  Bankr.  Act,  §  50k 751 

official  bond,  form.  Off.  Form,  No.  17 1256 

order  of  reference;  to  name  day  when  bankrupt  shall  attend,  Gen.  Ord.  XII 1198 

orders ;  what  to  recite,  Gen.  Ord.  XXIII 1211 

petition  to  review  order,  Supp.  Forms,  No.  158     1406 

certificate  upon,  Supp.  Forms,  No.  159 1407 

qualifications  specified,  Bankr.  Act,  §  35. 646 

records,  how  kept,  Bankr.  Act,  |  42a ^ 696 

proceedings,  kept  in  separate  book,  Bankr.  Act,  §  42b 696 

transmission  to  court,  Bankr.  Act,  $  42c 696 

reference  after  adjudication,  Bankr.  Act,  §  22 511 

removal  of  trustee ;  order  to  show  cause,  Gen.  Ord.  XVII 1203 

review;  petition  for.  Gen.  Ord.  XXVII 1212 

time  and  place  to  act ;  judge  to  order.  Gen.  Ord.  XII 1198 

vacancy,  temporarily  filled,  Bankr.  Act,  §  43 698 

application  for  stay  of  suit  against  bankrupt 299 

appointment  by  courts  of  bankruptcy 644 

by  court  and  not  judge 646 

form  of  court  order 645 

term  of  office 645 

appraisers ;    appointment 1 166 

compensation ;  comparative  legislation 677 

prior  to  amendment  of  1903  677 

pauper  cases 678 

special  master,  services  as 678 
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composition  cases 678 

effect  of  amendment  of  1903 -. 679 

filing  fee;  amount  679 

claim  fee ;  purpose 679 

when  payable;  charge  against  estate. 680 

disbursements  to  creditors,  commissions 680 

all  creditors  included 680 

sums  paid  by  trustee,  not  entitled 681 

full  compensation ;  meaning   681 

reference  to  two  or  more  referees  683 

composition ;  report  of  offer  and  acceptance 322 

setting  aside,  trial  before 334 

contempts  before,  scope  of  jurisdiction 685 

disobedience  of  orders 686 

restoration  of  property;  inability 687 

failure  to  obey  wilful 688 

ability  to  obey  affirmatively  shown 688 

denial  of  ability  insufficient 688 

refusal  to  explain  disposition  of  property , 690 

misbehavior  in  presence  690 

witnesses,  refusal  to  appear  690 

subpoena,  mileage  and  fee  to  be  paid 691 

refusal  to  be  sworn 691 

to  answer  material  questions 691 

evasive  and  indirect  answers  692 

practice;  act  must  be  followed 692 

certificate  to  judge   693 

filed  with  clerk    693 

petition  and  order  693 

service  on  person  charged 693 

hearing  on  return 694 

punishment ;  fine  or  imprisonment 695 

commitment;  order 695 

discharge,  application  referred  to  as  special  master 343 

hearing  referred,  as  special  master 361 

minutes  and  report  of  special  master 362 

compensation  and  disbursements  , 362 

duties  in  general 664 

dividends;   declaration    664 

sheets  prepared 664 

schedules ;  examine  and  amend 664 

prepare  and  file  in  case  of  failure  of  bankrupt 665 

information  as  to  estates 664 

notice  to  creditors  665 

records;  to  prepare  665 

transmit  to  clerks  665 

evidence ;  preservation  when  no  stenographer 665 

papers  at  clerk's  office,  to  call  for 666 

expenses ;    allowances    682 

what  included   682 

fees ;  collection  by  clerk 765 

payment,  after  estate  is  closed ."* 756 

involuntary  proceedings,  reference  to  hear  and  report 477,  485 

reference  where  judge  is  absent 485 

jurisdiction ;  comparative  legislation 661 
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not  possessed  unless  conferred 652 

adjudications  or  dismissal  of  petition 653 

reference  in  case  of  absence  of  judge 653 

effect  of  reference;  Gen.  Ord.  XII 653 

reference  in  involuntary  cases ;  practice 653 

administration  of  oaths  to  witnesses 654 

conduct  .of  examinations  of  witnesses 654 

competency  of  evidence 654 

exclusion  of  rejected  evidence 655 

seizure  and  release  of  property 655 

statutory  jurisdiction  of  judge  .'....• 656 

court  rule  conferring   656 

powers  exercised  under  grant 657 

suits,  plenary,  for  recovery  of  property 658 

discharges  and  compositions  658 

revocation  or  setting  aside 659 

injunctions,  not  to  grant  certain 659 

granted,  in  certain  cases  659 

stenographer,  employment  660 

payment  of  fees  660 

limits  of  district 645 

not  included  within  meaning  of  court 10 

notices  to  creditors,  duty  to  give 836 

indemnity  for  expenses 836 

offenses ;  acting  in  case  in  which  interested 633 

punishment 633 

order  of  reference;  form 485 

proceedings  before,  certified  copies 509 

prohibitions;  not  to  act  in  cases  where  interested 666 

cannot  practice  in  bankruptcy  666 

cannot  purchase  property  of  estate 666 

proofs  of  claims ;  jurisdiction  782 

inquiries  as  to  truth  of  proofs 785 

filed  with ;  clerk  to  transmit  795 

determination  as  to  secured  claims 797 

securities ;  ascertaining  value 799 

contests ;  hearings   812 

reconsideration  and  rejection;  practice 814 

order ;   review   . .  .s : 818 

qualifications ;  residence  646 

relative  of  certain  judicial  officers 647 

records ;  kept  in  books  696 

separate  in  each  case 697 

certified  and  ^transmitted  to  court 697 

removal  from  office,  for  cause 645 

when   ill  or   insane 698 

reviews  by  judge ;  petition ;  contents 667,  669 

time  within  which  applied   for '.  . . .  687 

must  be  reasonable 668 

order    only    reviewable 669 

decision  on  facts ;  effect 669 

conflicting  evidence ;   not  disturbed , 670-673 

record  to  be  certified 674 

ruling  of  referee ;   evidence 674 

documents  handed  up 674 


X 
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hearing,  how  conducted 676 

times  and  places  where  they  act ,. .  653 

trustee;  appointment  on  failure  of  creditors 703 

approval  or  disapproval  of  appointment 704 

grounds  of  disapproval 706 

Referenee. 

cases  after  adjudication,  Bankr.  Act,  §  22 611 

to  any  referee  in  district,  Bankr.  Act,  §22 511 

involuntary  proceedings,  to  referee  where  judge  is  absent,  Bankr.  Act,  |  18f 451 

docket ;  entry  in.  Gen.  Ord.  1 1 190 

order,  form.  Off.  Form,  No.  14 1254 

in  judge's  absence,  form,  Off.  Form,  No.  16 1255 

administration   without    f 612 

after  adjudication,  general 512 

entry  of  order 512 

to  any  referee  in  district 612 

adjudication,  in  case  of  absence  of  judge 653 

effect  of  reference;  Gen.  Ord.  XII 663 

involuntary  proceedings;  where  judge  is  absent 486 

order ;  form   486 

voluntary  proceedings ;  absence  of  judge 486 

order  of;   form 486 

Remainders. 

bankrupt;  vests  in  trustee 1133 


trustee,  does  not  abate  suit  or  proceeding,  Bankr.  Act,  §  46 716 

referee,  when  ill  or  insane 698 

trustee,  by  judge  and  not  by  referee 710 

cause;  inducement  of  appointment. . 710 

practice 710 

withholding  compensation  ^ 748 

RemoTal  of  Oanses. 

from  one  bankruptcy  court  to  another,  Bankr.  Act,  §  32 639 

convenience  of  parties  in  interest,  Bankr.  Act,  §  32 639 

when  to  be  made 639 

parties  in  interest ;  meaning 640 

Rent. 

to  accrue ;  not  provable 980 

not  fixed  liability  owing  at  time  of  filing ^ 980 

contingent  upon  uncertain   events 981 

notes  for,  given  by  bankrupt 981 

receiver  in  occupation  of  premises * 982 

re-entry  upon  bankruptcy ;  effect 982 

Re-opening:  Estates. 

jurisdiction ;  exercise  by  bankruptcy  court 73 

lack  of  administration,  sole  ground 73 

application,  by  whom 73 

when  to  be  granted .• 74 

practice   on   application 74 

Reports. 

trustees  final,  before  final  meeting  of  creditors,  Bankr.  Act,  §  47a  (8) 716 

condition  of  estates,  Bankr.  Act,  §  47a  ( 10 ) 716 
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of  bankrupt  in  dietrict 39 

corporatioD,  what  constitutes 40 

preceding  six  months 4S 

removal  from  one  district  to  another,  effect 44 

« 

Reriewa  I17  Distrlot  Jud^e. 

certificate  by  referee  to  judge,  lorm,  Off.  Forms,  No.  56 1289 

by  judge,  of  order  of  referee;  petition,  Gen.  Ord.  XXVII 1212 

certificate  of  question.  Gen.  Ord.  XXVII 1212 

forms,  petition  for,  Supp.  Forms,  No.  158 1406 

certificate  of  referee,  Supp.  Forms,  No.  159 1407 

decision  on  facts;  effect 670-673 

conflicting  evidence;  not  disturbed 671 

hearing  by  judge;  conduct >, 675 

order  only  reviewable 669 

record  to  be  certified 674 

rulings  of  referee;  evidence ^ 674 

documents  handed  up ' 674 

petition;  Gen.  Ord.  XXVII ^ 667,  669 

contents 669 

time   for   application 667 

reasonable ;   what  constitutes 668 

Beviaory  Juriadietion* 

circuit  courts  of  appeals,  exercise,  Bankr.  Act,  |  24b 561 

exercise  of  power. . .  .^ 570 

forms;  petition  to  revise,  Supp.  Forms,  No.  146 1396 

order  allowing  petition,  Supp.  Forms,  No.  147 1397 

notice  to  respondent,  Supp.  Forms,  No.  148 1398 

order  of  circuit  court  of  appeals,  SUpp.  Forms,  No.  149 1399 

petition  to  revise  in  matters  of  law 575 

distinction  between,  and  appeals 575 

right  exclusive  or  aocumvdative 576 

oonfiict  of  authority 577 

prevailing  rule   578 

dependent  on  character  of  controversy 578 

questions  of  law  only  considered 581 

of  law  and  fact;  remedy  by  appeal 581 

appeal  treated  as 579 

uniting  with  petition 579 

matters  subject  to 582 

object  and  character  of  proceedings  to  govern 583 

orders  or  decrees  in  bankruptcy  proceedings 583 

claims  as  to  funds  in  possession  of  court 584 

liens  on  bankrupt's  property 684 

administrative  orders   585 

sale  and  distribution  of  property 585 

exemption  claims 586 

claims  generally 586 

allowance  of  fees  and  expenses 586 

proceedings  for  discharge 587 

practice;  petition,  form 587 

record ;  state  questions  involved , 587 

evidence  taken  before  referee 588 

opinion  of  district  judge  on  review 683 

time  of  filing  petition 588 


/ 
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notice  to  adverse  parties « 590 

dismissal  for  lack  of  parti&i 590 

RevivaL 

discharged  debt  by  new  promise 449 

BeToeation. 

of  dischargei  application  within  six  months,  Bankr.  Act,  §  15 . . . .' 407 

fraud  of  bankrupt,  Bankr.  Act,  §  15 407 

discharge,  under  English  Act 408 

under  former  acts ^ . . .  408 

jurisdiction;   collateral  attack 408 

excludes  other  remedy 409 

meaning  of  words  in  section 409 

grounds;  fraud  of  bankrupt 411 

practice 413 

effect  to  nullify  discharge 414 

Bttles. 

Supreme  Court  to  prescribe,  Bankr.  Act,  |  30. .  .* 634 

do  not  enlarge  statute 634 


8. 
Sales  of  Pvopertj. 

notices  to  creditors,  required,  Bankr.  Act,  {  68a(4) 826 

property  of  bankrupt  estates,  Bankr.  Act,  |  70b 1 106 

appraisal ;  appointment  of  appraisers,  Bankr.  Act,  §  /Ob 1106 

conveyance  to  purchaser,  Bankr.  Act,  §  70c 1 106 

by  auction,  Gen.  Ord.  XVIII 1205 

at  private  sale,  Gen.  Ord.  XVIII 1205 

perishable,  without  notice,  Gen.  Ord.  XVIII 1205 

forms;  petition  and  order  for  auction,  Off.  Forms,  No.  42 1277 

free  from  liens,  petition  and  order,  Off.  Forms,  No.  44 1279 

private  sale,  petition  and  order.  Off.  Forms,  No.  45 1280 

perishable  property,  petition  and  order.  Off.  Forms,  No.  46 1281 

petition;  under  Gen.  Ord.  XVIII  (2),  Supp.  Forms,  No.  190 1440 

order  for  sale  under  Gen.  Ord.  XVIII  (2),  Supp.  Forms,  No.  191 1441 

confirmation ;  petition,  Supp.  Forms,  No.  192 1442 

order,  after  notice  to  creditors,  Supp.  Forms,  No.  193 1443 

private;   petition,  Supp.  Forms,  No.   194 1444 

order,  by  trustee,  Supp.  Forms,  No.  195 1445 

iree  of  liens,  petition,  Supp.  Forms,  No.  196 1446 

notice  of  motion,  Supp.  Forms,  No.  197 1449 

order  directing  sale,  Supp.  Forms,  No.  198 1450 

injunctions  against,  when  issued 78 

notices  to  creditors 831 

perishable  property ;  when  not  required 832 

laws  and  General  Orders  controlling 1166 

practice  and  conduct,  in  general 1 166 

public  or  private,  as  directed  by  court 1167 

referee,  jurisdiction   1 167 

conducted  by  trustee  or  officer ". 1167 

property  sold  before  adjudication 1 168 

bids;  sealed  or  verbal 1 168 

offered  in  good  faith * 1168 

inadequacy ;   erroneous    1 169 


• 


% 
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re-opening,  to  receive  additional » . '. 1169 

confirmation    or    approval •. 1 170 

public  or  private,  under  Gen.  Ord.  XVIII i 1171 

incumbered  property;  free  of  incumbrances 1171 

when  authorized  : 1 172 

sales  subject  to  incumbrances ^ ... .  1176 

dower,  sales  free  of '. . . , 1173 

liens,  proceeds  subject  to - 1173 

rights  of  lienors 1 173 

determination  of  validity,  amounts  and  priorities 1175 

payment  of  taxes 117^ 

of  expenses  of  sale 1174 

resale,   when   granted 1 176 

receivers,  when  authorized  to  conduct 49 


liability  of  director,  for  embezzlement,  provable  debt 973 

Sehediiles. 

affidavit,  where  bankrupt  cannot  be  found,  Supp.  Forms,  No.  84 1331 

amendments;  when  allowed,  and  how  made,  Gen.  Ord.. XI, 1197 

forms;  petition  for  order,  Supp.  Forms,  No.  81 1328 

order  to  show  cause,  Supp.  Forms,  No.  82 : 1329 

order  granting,  Supp.  Forms,  No.  83 1330 

bankrupt  to  prepare,  Bankr.  Act,  §7(8). 261 

discharge,  debts  not  included,  not  affected,  Bankr.  Act,  §  17 1421 

frame  of,  printed  or  written  plainly,  Gen.  Ord.  V 1192 

abbreviation  or  interlineation.  Gen.   Ord.  V 1192 

petition  and ;  form.  Off.  Form,  No.  1 1228 

petitioning  creditors  to  file,  when  bankrupt  cannot  be  found.  Gen.  Ord.  IX 1196 

referee  to  examine  and  cause  to  be  amended,  Bankr.  Act,  f  39a  ( 2 ) 662 

to  prepare  and  file,  where  bankrupt  fails,  Bankr.  Act,  §  39a  ( 6 ) 662 

amendment,  referee  to  cause  to  be  made 263 

discharge  opened  to  permit 263 

composition  before  adjudication,  to  be  filed 318 

setting  aside  for  false 332 

contents ;  form  to  be  followed 269 

creditors  and  liabilities 260 

*  residences  to  be  stated 260 

abbreviated  addresses   260 

use  of  wrong  name 260 

assets;  accuracy  and  details 261 

omission ;   effect    261 

distinguishing  individual  from  trust  property 262 

claim   of   exemptions 262 

articles  to  be  described 263 

verification  required    263 

debts  not  included,  not  discharged 441 

what  constitutes  due  scheduling 441 

actual  knowledge  of  proceedings 443 

discharge,  failure  to  include  property  ground  of  objection 370 

constitutes    concealment    370 

false  oath  to,  as  ground  of  objection 377 

insolvency;  evidence  of 870 

preparation  and  filing,  importance 257 

ascertainment  of  essential  facts 257 
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Buspension  by  bankruptcj  act 6 

States. 

definition,  Bankr.  Act,  {  1 2 

StatUties. 

attorney-general  to  prepare  and  submit  to  congress,  Bankr.  Act,  f  53 761 

officers  to  iumish  information,  Bankr.  Act,  §  64 762 

St»T  of  Suits. 

,  against  bankrupt,  Bankr.  Act,  |  1  la 285 

order;  judge  to  grant.  Gen.  Ord.  XII 1198 

actions  or  proceedings  to  be  stayed 290 

assignment  for  creditors,  proceedings  in  State  court 297 

commenced  after  filing  petition 287 

when  will  be  granted 287 

character  of  suits  or  proceedings 288 

dischargeability  of  debt  upon  which  suit  is  based , 289 

determination,  how  made 289 

duration ;  termination  by  dismissal 301 

termination  by  discharge 302 

in  personam,  collection  of  simple  debts. 297 

when  granted ;  arrest  or  detention  of  bankrupt 298 

in  rem^  property  in  possession  of  bankruptcy  court 293 

property  in  possession  of  State  court 293 

proceedings  of  long  standing  in  State  court. 294 

jurisdiction  under  previous  acts •. 286 

difference  between  prior  and  present  acts 287 

lien,  proceedings  to  enforce 294 

.foreclosure  of  mortgage 295 

execution  to  reach  bankrupt's  salary 295 

mechanic's  lien,  proceedings  not  stayed 296 

power  to  grant  discretionary 291 

exercise,  in  certain  cases 291 

caution  in  exercise 292 

practice ;  application  to  State  court 298 

application  to  court  or  referee 299 

petition ;   allegations   -.  300 

order,  to  whom  directed 30O 

motion  to  modify  or  vacate 301 

proof  of  debt,  waiver  of  right  to  sue 292 

Stenosntpher. 

referee,  jurisdiction  to  employ,  Bankr.  Act,  §38 650 

referee  to  employ , 660 

payment  of  fees 660 

Stock  Ezehaace. 

seat  of  bankrupt  vests  in  trustee 1138 

Subpoenas,  Writ  of. 

issue  under  seal  of  court.  Gen.  Ord.  Ill * • 

service  of  bankrupt,  in  inv(>luntary  cases,  Bankr.  Act,  |  18a 461 

to  alleged  bankrupt,  form,  Off.  Form,  No.  5 1246 

form ;   memoranda    466 

how  issued  j   duty  of  clerk 465 

witness,  refusal  to  appear,  contempt r. 690 

lawful  mileage  and  fee,  excuse  for  non-attendance 691 
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on  payment  of  taxes  by  purchaser;  no  priority 998 

proof  of  claims;  surety  or  indorser 810 

in  name  of  principal  creditor 811 

trustee  to  rights  of  creditors  in  reject  to  liens 1047 

rights  of  judgment  creditor 1048 

Suits. 

receivers,  when  brought  against,  leave  of  court 52 

recovery  of  property,  jurisdiction  of  bankruptcy  courts 30 

receivers,  power  to  institute 60 

Suits  By  and  Against  Bankrupt. 

stay  of  suits  against,  Bankr.  Act,  §  1  la 285 

suits  by,  appearance  by  trustee,  Bankr.  Act,  §  1  lb 285 

trustee  may  prosecute  suits  by,  Bankr.  Act,  §  lie 285 

forms;  petition  for  stay,  Supp.  Forms,  No.  89 . .  .• 1336 

stay  of  referee,  and  order  to  show  cause,  Supp.  Forms,  No.  90 1337 

stipulation  as  to  hearing  by  referee,  Supp.  Forms,  No.  91 1338 

decision  and  report  of  referee,  Supp.  Forms,  No.  92 1339 

.  order  that  writ  issue,  Supp.  Forms,  No.  93. . .  .* 1340 

continuance  by  trustee 302 

bankrupt  as  defendant,  approval  of  ^  court 302 

option  of  trustee 303 

court  may  order  intervention 303 

bankrupt  as  plaintiff .' '   304 

consent  of  bankruptcy  court 304 

cause  of  action  for  personal  injuries 304 

order  for  intervention;   petition 305 

costs;    provability    ^ 973 

in  action  to  recover  provable  debt 974 

stay,  under  previous  acts 286 

difference  between  former  and  present  acts 287 

suits  begun  after  filing  petition 287 

when  will  be  granted * 288 

character  of  suits  or  proceedings 288 

dischargeability  of'  debt  controls • 289 

determination,  how  made 289 

actions  or  proceedings,  included 290 

power  to  grant,  discretionary 291 

exercise  in  certain  cases 291 

caution   in  exercise , 292 

effect  of  proof  of  debt 292 

property  in  possession  of  bankruptcy  court 293 

in  possession  of  State  court , 293 

proceedings  of  long  standing 294 

lien,  proceedings  to  enforce 294 

foreclosure  of  mortgage ' 295 

mechanic's  lien,  proceedings  not  stayed 296 

assignment  for  creditors,  proceedings  in  State  court 297 

in  personam,  when  granted 297 

arrest  or  detention  of  bankrupt 298 

practice;  application  to  State  court 298 

application  to  court  or  referee 299 

petition ;   allegations    300 

order ;  to  whom  directed '. 300 

motion  to  modify  or  vacate 301 

duration ;  termination  by  dismissal 301 

termination  by  discharge 302 
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jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  |  23b 513 

not  to  be  brought  against,  subsequent  to  two  years  after  estate  is  closed,  Bankr. 

Act,  §   lid 285 

suits  by,  prosecution  of  suits  commenced  by  bankrupt,  Bankr.  Act,  f  lie 285 

by   trustee,  for   recovery   of   property,   jurisdiction 520 

purpose  of  amendments  of  1903  and  1010 521 

plenary  suits  to  recover  assets 523 

adverse  claimants;   determination 523 

who  are ;  rules  controlling 524 

possession  of  property  controlling  element 526 

by  lienor     526 

by  third  person  in  behalf  of  bankrupt 526 

of  wife  of  bankrupt ; 627 

of  assignee  or  receiver 627 

under   attachment    528 

consent  of  adverse  claimants,  when  required 537 

voluntary  surrender  equivalent ;  533 

method  of  showing 533 

recovery  of  property 536,  1072 

fraudulently  or  preferentially  transferred 538 

trustee  alone  may  bring 637 

property  which  may  be  recovered 537 

recovery  of  property,  jurisdiction  of  tef eree 920 

duty  to  bring 722 

assignment  of  right  to  bring 722 

probable  cause  of  action 722 

consent  of  court  or  referee 723 

of  bankrupt  corporation,  to  recover  unpaid  subscriptions 724 

liability  for  costs 726 

fraudulent  transfer;   recovery 536,  1072 

jurisdiction  of  district  courts .536,  1072 

to  set  aside 1178 

trustee  subrogated  to  rights  of  creditors 1047,  1179 

jurisdiction  of  bankruptcy  courts 536,  1072,  1181 

limitation ;  time  commenced 306 

application 305 

time  runs  from  close  of  estate 306 

final  decree  discharging  trustee , 306 

• 

SuHimary  Jurlsdiotion. 

bankruptcy   court ;    exercise 539,  549 

extent  of  jurisdiction ^    649 

investigation  as  to  nature  of  claim 540 

effect  of  amendment  of  1903 541 

possession ;    dependent   upon 541 

N  of  court,  claim  of  interest  in 543 

what   constitutes    547 

constructive ;  what  con8titutt»8 . . . .  ^ 544 

under   attachment    545 

property  wrongfully  retained 645 

fraudulent  transfers    545 

when  to  take  effect 547 

claim  against  bank  deposits , 549 

Supreme  Court. 

appeals  within  thirty  days.  Gen.  Ord.  XXXVI 1221 

record ;  what  to  contain,  Gen.  Ord.  XXXVI 1221 
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appellate  jurisdiction,  Bankr.  Act,  8  24a 561 

exercise  of,  in  certain  cases,  Bankr.  Act,  8  25a 571 

appeals  from  circuit  courts  of  appeals,  Bankr.  Act,  §  2db 571 

limited  by  Act  of  Jan,  28,  1915 606 

certification  of  controversies  to,  Bankr.  Act,  §  25d 571 

writs  of  certiorari  issued,  Bankr.  Act,  8  25d 571 

rules,  orders  and  forms  prescribed,  Bankr.  Act,  8  30 634 

appeals,  always  in  session  for 564 

controversies  arising  in  bankruptcy 567 

from  district  courts  as  courts  of  bankruptcy 568 

procedure  outlined    674 

appeals  from  circuit  courts  of  appeal 606 

not  permitted  under  act  of  Jan.  28,  1915 606 

jurisdiction  under  former  law ;  amount  in  controversy 607 

federal   question  involved 607 

judgments  in  certain   cases 607 

practice;    rules    regulating. 608 

certificates,  by  circuit  courts  of  appeals 609 

by  district  court 568 

rules,  orders  and  forms ;  force  and  effect 634 

State  courts;   appeals  from 568 

cases  in  which  brought 569 

writs  of  certiorari;  issued  to  circuit  courts  of  appeals 610 

application  by  petition 610 

when  to  be  granted 610 

Sureties. 

official  bonds ;  justification,  Bankr.  Act,  8  50d,  f '. 750 

corporations  may  become,  Bankr.  Act,  8  50g 750 

suits  against ;  when  brought,  Bankr.  Act,  8  501,*  m 751 

proof  of  claims  by,  Bankr.  Act,  8  57i 777 

discharge,  release  of  principal;  liability  of  sureties 417 

appeal    bonds    420 

attachment  bonds    418 

replevin  and  jail  bonds 420 

liabilities,   provable  debts 963 

preference ;   pajrment  to   relieve 891,  899 

subrogation  to  right  of  principal  creditor 810 

T. 
Taxes, 

discharge  does  not  affect,  Bankr.  Act,  8  17 421 

payment  in  advance  of  dividends,  Bankr.  Act,  8  64a 985 

not    provable    debt 965,  994 

not   dischargeable    431 

priority  of  payment;  duty  of  trustee .992 

payment  in  any  event ^ 992 

cost  of  preserving  estate  first  paid 993 

amoimt  and  legality,  court  to  determine 993 

not  debts  and  need  not  be  proved 994 

payment  out  of  proceeds  of  sale 995 

kind  entitled ;  meaning  of  term 996 

federal  courts  to  determine 991 

local  assessments ;  water  rents .« 997 
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corporations;    license   iees 997 

franchise   taxes    998 

license  to  sell  liquors 998 

subrogation  on   payment , . . .  998 

accrued  since  proceedings  were  instituted 999 

interest  to  be  added 999 

Territories. 

Supreme  Courts,  appellate  jurisdiction,  Bankr.  Act,  §  24a 561 

Time. 

computation,  how  made,  Bankr.  Act,  §  31 6S7 

months  and  years,  how  computed 638 

days  and  fractions  of  days 638 

Time  of  Takias  Effect. 

bankruptcy  act  and  amendments ^ 1186 

Title  to  Property. 

vests  in  trustee,  by  operation  of  law,  Bankr.  Act,  §  70a 1 106 

conveyance  upon  sale,  Bankr.  Act,  §  70c 1106 

rights  of  lien  creditors,  Bankr.  Act,  §  47a(2) .* 716 

vests  in  trustee  as  of  date  of  adjudication 1112 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee 1114 

relates  back  to  commencement  of  proceeding 1113 

rights  of  lien  creditors;  amendment  of  }  47a (2)  by  act  of  1910 727-735 

See  Estates;  Property  of  Bankrupt;  Trustee. 
Tort. 

discharge  of  liability  for 427 

provability;  as  claim  based  on  implied  contracts 972 

conversion  of  personal  property 973 

Trade-marluu 

title  vests  in  trustee,  Bankr.  Act,  §  70a (2) 1123 


cases,  from  one  court  to  another,  Bankr.  Act,  |  32 699 

convenience  of  parties  in  interest,  Bankr.  Act,  $  32 639 

effect    of    provision 639 

parties   in   interest;    meaning 640 

cases  from  one  referee  to  another,  Bankr.  Act,  §  22b 511 

compensation,   Bankr.   Act,   §   40b 676 

Transfer  of  Property. 

definition,  Bankr.   Act,   §   1 2 

meaning  applied  and  considered 17 

within  four  months,  void,  Bankr.  Act,  S  67e 1031 

preference;    what  constitutes ,^ 881 

invalid,  voluntary  settlements  on  wife 1075 

assignments  for  benefit  of  creditors 1076 

valid,  purchasers  in  good  faith,  who  are 1070 

inquiries  as  to  solvency 1070 

sale  of  entire  stock  of  goods 1071 

present    fair    consideration 1071 

See  Fraudulent  Transfer. 

TrwuwtliiwLK  Saleimen. 

wages ;  priority  of  payment •• 1012 


GxNEBAL  Index.  1663 


Trials.  PAGE 

involuntary  proceedings,  by  judge 476 

jury;  act  of  "bankruptcy  or  insolvency. 476,  488 

referee  or  special  master^  to*  hear  and  report 476,  477 

voluntary  proceedings ;   by  judge .'< 484 

while  involuntary  proceedings  are  pending. 484 

by  jury.    See  Jury  Trials. 

Trvst  Oompaales. 

as  trustees  of  bankrupt 712,  713 

Trustee. 

accounts  referred  to  referee,  Gen.  Ord.  XVII 1203 

form,  Off.  Forms,  No.  49 1284 

final;  oath.  Off.  Forms,  No.  60 1285 

allowing;  order,  Off.  Forms,  No.  51 1286 

accounts  and  papers;  open  to  inspection,  Bankr.  Act,  §  49 749 

adjudication,  decrees  to  be  filed,  Bankr.  Act,  §  47c'. 716 

appeals,  bonds  not  required,  Bankr.  Act,  §  25e 571 

appointment;  creditors  to  meet,  Bankr.  Act,  §  44 699 

court  may  make,  if  creditors  fail,  Bankr.  Act,  §  44 699 

jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  2  ( 16) 22 

approval  by  referee  or  judge,  Gen.  Ord.  XIII 1200 

not  appointed  in  certain  cases.  Gen.  Ord.  XV '. 1202 

notice  of,  referee  to  give.  Gen.  Ord.  XVI 1203 

notification  of  acceptance,  Gen.  Ord.  XVI 1203 

form,  by  creditors,  Off.  Forms,  No.  22 1261 

by  referee.  Off.  Forms,  No.  23 1262 

notice  of  appointment,  Off.  Forms,  No.  24 1262 

order  that  no  appointment  be  made,  Off.  Forms,  No.  27 1264 

order  for  choice  of  new  trustee.  Off.  Forms,  No.  66 1288 

order  approving,  Supp.  Forms,  No.   160 1408 

arbitration  of  controversies,  Bankr.  Act,  §  26 Oil 

attorney;   order  appointing,  Supp.   Forms,  No.   181 1431 

burdensome  property,  petition  for  instruction,  Supp.  Forms,  No.  182 1432 

order  on  form,  Supp.  Forms,  No.  183 1436 

certified  copy  of  bond;  evidence,  Bankr.  Act,  §  21e. 495 

evidence  of  vesting  title,  Bankr.  Act,  §  21e 495 

compensation ;  fees  and  commissions,  Bankr.  Act,  §  48a 741 

business  conducted  during  administration,  Bankr.  Act,  §  48e 742 

three  trustees  instead  of  one,  Bankr.  Act,  §  48b 741 

withheld  for  removal,  Bankr.  Act,  §  48c 741 

additional,  prohibited,  Balikr.  Act,  §  72 1183 

compromise  of  controversy,  Bankr.  Act,  §  27 613 

continuance  of  business,  order  allowing,  Supp.  Forms,  No.  184 1433 

creation  of  office,  Bankr.  Act,  §  33 642 

death,  not  to  abate  suit  or  proceeding,  Bankr.  Act,  §  46 716 

definition,  Bankr.  Act,  §   1 2 

discharge,  opposition  to,  hearing,  Bankr.  Act,  §  14b 335 

meeting  of  creditors  to  authorize  opposition,  Bankr.  Act,  §  14b 335 

duties  specified,  Bankr.  Act,  §  47a 716 

two  of  three  to  act,  Bankr.  Act,  §  47b 716 

duties  under  general  orders.  Gen.  Ord.  XVII 1203 

inventory  of  property,   Gen.   Ord.   XVII 1203 

exemptions,  report.  Gen.  Ord.  XVII 1203 

fees,  collection  by  clerk,  Bankr.  Act,  §  51 754 

payment  by  clerk,  Bankr.  Act,  §  61 754 
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in  full  compensation  for  services,  Gren.  Ord.  XXXV 1219 

final  accounts,  notices  to  creditors,  Bankr.  Act,  |  58a(6 ) 826 

forms ;  reports,  first,  Supp.  Forms,  Na   161 1409 

final,  and  account,  Supp.  Forms,  No.   163 1411 

distribution,  final  order,  Supp.  Forms,  No.  164 1413 

combined  dividend  check  and  receipt,  Supp.  Forms,  No.  166 1416 

bonds  with  justification,  Supp.  Forms,  No.  167 1418 

order  approving,  Supp.  Forms,  Na  168 141.' 

iio  official   permitted,  Gen.  Ord.   XIV ! 1202 

offenses;  punishment,  Bankr.  Act,  §  50b 750 

official  bonds;  sureties ;  approval,  Baxikr.  Act,  {  50b 750 

amount,  creditors  to  fix,  Bankr.  Act,  §  50c 750 

liability  for  penalties  and  forfeitures,  Bankr.  Act,  |  50i 751 

filed  with  clerk  of  court,  Bankr.  Act,  t  60h 750 

suits  upon,  Bankr.  Act,  $  50h 750 

when  to  be  brought,  Bankr.  Act,  |  50m 751 

joint  bonds,  Bankr.  Act,  S   50j 751 

form,  Off.  Forms.  No.  26 1263 

order  approving,  form,  Off.  Forms,  No.  26 1264 

partnership  bankruptcy,  creditors  to  appoint,  Bankr.  Act,  §  5>b 164 

separate  accounts  of  partnership  and  individual  estates,  Bankr.  Act,  §  5d. . . .  164 

preferences,  recovery  of  property  or  its  value,  Bankr.  Act,  §  60c 860 

to  attorneys,  recovery,  Bankr.  Act,  §  60d 861 

qualifications  specified,  Bankr.  Act,  $46 712 

corporations  authorized  by  their  charters,  Bankr.  Act,  S  45 712 

recovery  of  property  transferred  within  four  months,  Bankr.  Act,  §  67e 1031 

recovery  of  property  transferred,  Bankr.  Act,  8  70e 1106 

jurisdiction  of  court  of  bankruptcy,  Bankr.  Act,  {  70e 1106 

removal,  not  to  abate  suit  or  proceeding,  Bankr.  Act,  §  46 715 

jurisdiction  of  courts,  Bankr.  Act,  §  2(  17) 22 

neglect  of  duty.  Gen.  Ord.   XVII 1203 

procedure  before  judge.  Gen.  Ord.  XVII 1203 

by  judge  only.  Gen.  Ord.  XIII 1200 

petition,  form.  Off.  Forms,  No.  52 1286 

notice  of  petition.  Off.  Forms,  No.  63 1287 

order,  form.  Off.  Forms,  No.  64 1287 

report  of  exempted  property,  form.  Off.  Forms,  No.  47 1282 

of  no  assets.  Off.  Forms,  No.  48 1283 

subrogated  to  rights  of  creditor  under  lien,  Bankr.  Act,  §  67b 1031 

suits  by  or  against,  not  brought  subsequent  to  two  years  after  estate  is  closed, 

Bankr.  Act,   §    lid < 286 

by,  jurisdiction  of  bankruptcy  courts,  Bankr.  Act,  §  23b 613 

petition  for  leave  to  bring,  Supp.  Forms,  No.  185 1434 

order   authorizing,   Supp.    Forms,  No.    186 1435 

title  to  property;  vested  by  operation  of  law,  Bankr.  Act,  §  70a 1106 

conveyance  upon   sale,  Bankr.   Act,   S    70c 1106 

vesting  upon  setting  aside  confirmation  or  revocation  of  discharge,  Bankr. 

Act,    §    70d 1106 

vacancy;  special  meeting  to  fill,  Gen.  Ord.  XXV 1212 

vested  with  rights  of  judgment  creditor,  Bankr.  Act,  f  47a (2) 716 

accounts  and  reports;  duty  to  make 736 

for    interest 736 

difference  between   736 

filed   with    referee 736 

adjudication ;  certified  copy  of  decree  to  be  recorded 740 


• 
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-'■'  appointment;  scope  of  section » 700 

>-S  comparative  legislation 700 

^  •'  creditors  at   first  meeting 701,    769 

^1'  vote,  how  taken 702,    769 

^'3  '    court  or  referee;  failure  of  creditors. 703 

^i*"  delay    in    appointm^t,    effect ^ 703 

^1^  disputed  claims    704 

»^  approval  or  disapproval  by  court  or  referee 704 

grounds  of  disapproval - 706 

effect   of   disapproval 706 

review  of  approval 706 

>'  undue  activity  of  bankrupt 707 

il  interference   by   bankrupt 708 

canvassing  of  creditors 707 

vacancy,  how  filled 708 

after  estate  has  been  reopened 709 

no  asset  cases ;  none  appointed 709 

'il  notification ;   acceptance 710 

7^  appraisal   of   property 1165 

ti  appointment  of  appraisers 1165 

'^  practice , 1166 

#"  arbitration,  submission  of  controversy 612 

^1  order  of  court .» : 612 

;ii  effect  of  findings  of  arbitrators 612 

y.  attorney ;   employment    934 

t  *     necessity  of  employment 994 

. '  fees  expense  of  administration 941 

•  allowance;    amount 942 

bond,  certified  copy  of  order  of  approval 609 

conclusive  evidence  of  vesting  title 609 

burdensome  property ;  may  disclaim 1162 

executory  contracts  and  leases 1162 

practice;   report  for  instruction ^ 1163 

r  order   to  disclaim 1163 

chattel  mortgages ;  right  to  attack  for  failure  to  'file. ..:.......  .n 733 

;;  compensation ;  under  other  laws 743 

«:  amount ;  fees  and  commissions 743 

s.  under  original  act  of  1898 , . ,. 744 

pauper  cases 744 

effect  of  amendments  of  1903  and  1910. . , 744 

commissions  on  disbursements  ^ 744 

disbursements  to  others  than  creditors 746 

proceeds  of  ^ale  of  exempt  property 746 

payment  out  of  estate 746 

rate  fixed  by  act : 747 

composition,  in  case  of 747 

additional,  when  allowed,  for  conduct  of  business 747 

allowances  by  court 748 

three,  instead  of  one  trustee 748 

additional  fees  not  to  be  charged 1184 

scope  and  purpose  of  section 1183 

conduct   of  business 1184 

composition,  title  reverts  on  setting  aside 334,  1177 

compromise  of  controversy;  when  made 613 

petition;    filed  with  referee 614 


1666  General  Index. 


Trvstee  — Continued.  faoe 

deciflion  .  of  referee 614 

concurrence  of  two  of  three  trustees 739 

continuance  of  business;  jurisdiction  to  permit 54 

contracting  indebtedness    65 

conduct   of   business -. .  55 

compensation ;  effect  of  amendment  of  1910 1184 

distribution ;  disbursement  by  check  or  draft 737 

expenses    of    administration 737 

priorities,    payment    ^ 737 

dividends,  payment  -within  ten  days 737 

method   of   payment .' 737 

Gen.  Ord.  XXIX ;   countersigning  checks 737 

dividend  checks    738 

dividends;  garnishment   .' 10S5 

payment  of  judgment  against  creditor 1025 

duties;    scope  of  section 719 

resort  to  court  or  referee  for  advice 719 

assets,  collection 719 

reduction   to   money 720 

failure  of  due  diligence 721 

surcharged  with  loss  caused  by  negligence 721 

creditors  to  be  consulted 722 

suits,  duty  to  bring - 722 

right  to  sue  exclusive 722 

assignment  of  right  to  bring 722 

consent  of  court  or  referee •.  723 

probable  cause  of  action 722 

corporations,  recovery  of  subscriptions 724 

partition  of  real  property. .'. 724 

liability  for  costs 726 

sales  of  assets 735 

employment   of   attorneys .,. 735 

interest,  accounting  for 735 

information  to  parties  in  interest 739 

evasion  of  act,  bankrupt  to  notify * 257 

execution  of  necessary  papers  to  pass  title 256 

exemptions;    setting    apart 2-10,  738 

setting-off,  out  of  proceeds  of  sale 237 

report,   exceptions   to 240 

exempt  property,  no  title  to '. .  .208,  1164 

conflict  between  }  6  and  70a  (5) ! 11 

rights  and  duties  as  to 21 

surrender    of    possession 21 

fees;   collection  by  clerk 7 

payment  after  estate  is  closed 7 

final  accounts,  notices  to  creditors 8 

fraudulent  transfer,  suit  to  set  aside - .- 1171 

trustee  subrogated  to  rights  of  creditors 11 

jurisdiction  of  bankruptcy  courts 11 

suit  to  recover  property  or  value 11 

judgment  or  lien  creditor,  vested  with  title 7^ 

effect  of  amendment  of  1910  to  §  47a   (2) 727-7 

creditor ;    term  includes  what 7 

unrecorded  liens  and  contracts * 731-7 

number ;   one  or  three <.....  ^ 7 

I 
I 
I 
I 


1 
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offenses;  unlawful  transfer  or  embezzlement 625 

knowingly   and   fraudulently   done , 626 

punishment 625 

officer  of  court 720 

oiBcial  bond,  failure  to  give .761,  753 

creditors    fix    amount 762 

court  to  fix  if  creditors  fail 752 

where  filed    ' 752 

suits  on  'f  leave  of  court '. 752 

partnership,  creditors  to  appoint 183 

individual  estates,  powers  as  to 183 

separate  accounts  of  partnership  and  individual  estates 184 

property  vested  in,  amendment  of  1910  to  §  47a (2 ) 727 

amendment  construed  with  §  70 , 727 

general   purpose   and    effect 728 

I                            status  that  of  creditor  holding  lien 728 

J                                   determined  as  of  date  of  filing  petition , 731 

i                            unrecorded  liens  against,  effect. 731 

:)                            lien  attaches  to  property  of  bankrupt 732 

:1                            creditors   holding    liens 733 

conditional  sale  contracts  and  chattel  mortgages 793 

fraudulent  transfers   736 

qualifications;    competency    712 

prescribed  by  statute 712 

trust    companies    713 

persons   not    possessing 713 

stockholder  of  bankrupt  corporation 714 

friendly  or  unfriendly  to  bankrupt 714 

recovery^  of  preferences 918 

refusal  to  sue;  rights  of  creditors 918 

courts  in  which  suit  may  be  brought 919 

permission  to  sue J921 

removal  by  judge  and  not  by  referee 710 

cause ;    practice    710 

withholding    compensation    748 

resignation,  how  made 711 

sales  of  property;  duty  as  to 1166 

See  Property  of  Bankrupt;  Sales, 

transfer  of  title  to  purchaser 1177 

subrogation  to  rights  of  creditors 1047 

stands  In  position  of  creditors 1047 

in  effect,   judgment-creditor 1048 

amendment  of  1910  of  fi  47a(2) 1049 

suits  by  or  against,  limitation 306 

when  time  commences  to  run 305 

close  of  estate;   meaning 306 

suits  by  or  against  bankrupt,  continuance 3(^ 

bankrupt  as  defendant ;  option  of  trustee 302 

court  may  order  intervention 303 

bankrupt  as  plaintiff ^ 304 

consent  of  bankruptcy  court 304 

action  for  personal  injuries 304 

order  for  intervention ;   petition 305 

suits  to  recover  property 536 

fraudulently  or  preferentially  transferred 536,  1072 


•  V 
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tnutee  alone  may  bring 636 

property  which  may  be  recovered 637 

plenary,  against  adverse  claimant 623 

determination  as  to  adverse  claim 624 

taxes;   priority  of  payment 992 

title  of  bankrupt  vests  in ;  purpose 1112 

at  date  of  adjudication,  relating  back  to  date  of  filing  petition 1113 

between  petition  filed  and  adjudication 1114 

and  appointment  of  trustee 1114 

property  which  vests ;  in  general 1115 

possession   of    bankrupt 1115 

acquired  after  filing  petition .' .  . .  .^ 1116 

subject  to  claims,  liens  and  equities 1117 

stands  in  shoes  of  bankrupt 1119 

defenses,   legal  and  equitable. 1119 

acts  of  bankrupt,  prior  to  bankruptcy \ 1120 

property  subject  to  trust 1120 

subject  to  liens  and  incumbrances 1121 

in  possession  oi  bankrupt  as  bailee 1121 

efTect  of  amendment  of  1910  to  §  47a(2) 1122 

specific  property ;  in  general < 1122 

documents  as  to  bankrupt's  property 1 122 

patents,  copyrights  and  trade-marks 1123 

personal  powers    1123 

fraudulently   transferred    1124 

crediiors'  rights  of  action 1125 

effect  of  general  asaignmcmi. 1126 

claims  against  the  United  States 1126 

character  of  transfer 1124 

fraud  actual  or  implied 1124 

voluntary,  to  wife  or  children 1126 

receivership  in  dissolution  proceedings 1126 

might  have  been  transferred  or  levied  upon 1127 

test  to  be  applied .\; 1 127 

property  pledged    1 128 

stock  purchased  for  customer 1 129 

shares  in  possession  of  broker 1130 

includes  every  vested  right * 1130 

remainders  and  contingent  interests. ^ 1133 

property  in  which  others  have  interest. 1131 

equity  of   redemption ". 1132 

trust  interests    1133 

resulting  or  constructive  trusts.  ....'.....•.:...> '. 1133 

surplus  income ^ 1 134 

funds  mingled  with  those  of  bankrupt 1135 

dower  and  curtesy  rights 1136 

personal  contracts  of  bankrupt 1137 

franchises  and  licenses 1 137 

liquor    licenses    *• 1138 

seat  in  stock  exchange .  ^ •....,••..* 1138 

life    insurance   policies 1 13^ 

See  Life  Insurance  Policies 

fire   insurance   policies •  •  1 144 

property  sold  on  condition 1 145 

See  Conditional  Sales. 
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fraudulent  repre8eiitation6,  effect  of 1150 

rights  of  action  for  bankrupt 1168 

personal  injuries;  cause  of  action  does  not  pass 1159 

torts  affecting  property 1159 

unpaid   stock   subscriptions 1 160 

proceedings  against  stockholders  and  directors / 1160 

transfer  to  purchasers 1177 

reclamation  proceedings;  right  to  bring 1151 

goods  purchased  without  intent  to  pay :........  1153 

concealment  of  insolvency 7"/.: .  .T '.*.;....'. 1153 

false  representation  as  to  solvency 1 154 

proof  of  insolvency 1155 

property  sold  subject  to  approval 1 156 

rental  contracts   1 166 

payment  on  delivery \ 1157 

title  does  not  pass  on  failure  to  pay 1157 

proof  of  identity  of  articles  sold 1158 

practice ' 1158 

time  when  petition  to  be  filed 1151 

sale  or   bailment ;    agency 1152 

setting  aside  composition  or  revocation  of  discharge 1177 

interests  of  bankrupt  vests  in  trustee 1133 

surplus  income  from  funds 1134 

funds  mingled  with  those  of  bankrupt 1135 

Tmst  Fvmda. 

possession  of  bankrupt ;  rights  of  trustee 1133 

resulting  or  constructive  trusts 1133 

what  constitute 1 134 

■ungling,  with  other  funds ^ 1135 

following  such  funds;  traceability 1135 

surplus  income;  rights  of  creditors.*. ^ 1134 


Talvatlou. 

•a  -.      .  ... 

proj^rty,  for  determination  of  insolvency ,,..,........  ^ 12^  13 

Veriiloatlon. 

pleadings  in  bankruptcy,  Bankr.  Act,  §  18c 461 

how  made;   defects ; . . .  474 

by  attorney 476 

discharge,    petition : .....; '. 348 

specifications  of  objections ,  360 

by  partnership '. 360 

proof  of  claim,  by  agent,  partner  or  officer 786 

before  whom  taken 787 

schedules   of   bankrupt 263 

involuntary  proceedings,  pleadings;  how  made 474 


Volnntarj  Prooeedings. 

^    adjudication  or  dismissal  by  judge,  Bankr.  Act,  §  18g 462 

reference,  where  judge  is  absent,  Bankr.  Act»  |  18g .^ 452 

dismissal,  notices  to  creditors,  Bankr.  Act,  §  58a  ( 8 ) , 826 

list  of  creditors  to  be  filed,  Bankr.  Act,  §  69g 837 

notice  and  opportunity  to  be  heard,  Bankr.  Act,  §  59g 837 
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persons  entitle4  to  benefits,  Bankr.  Act,  |  4 138 

petition,  any  qualified  person  may  file,  Bankr.  Act,  {  59a 837 

filed  in  duplicate,  Bankr.  Act,  §  59c , 837 

partnership,  all  partners  not  joining,  Supp.  Forms,  No.  117 1364 

form  of  petition,  Off.  Form,  No.  2 1242 

petition  and  schedules ;  form.  Off.  Form,  No.  1 1228 

any  qualified  person  may  file  petition 141,  840 

form  of  petition ;  practice «... 842 

where  involuntary  petition  has  been  filed. 841 

attorneys  for  bankrupt ;   compensation 940 

services  in  aid  of  administration 940 

in  preparing  petition  and  schedules 940 

partnership;  petition  ' 176 

all^^tions  of  petition 176 

non-consenting   partner;    rights 177 

notice  and  answer 177 

petition,  who  may  file 141 

debts  must  be  owed 142 

corporations  may  file 142 

board  of  directors  may  begin  proceedings 143 

infants,  proceedings  by 144 

lunatics,   disability 145 

married  women-  146 

aliens  having  property  in  country 146 

Indians  may   file 146 

estates  of  decedents 146 

notice  to  creditors,  when  filed  after  involuntary 484,  835 

trial  by  judge 484 

reference  to  referee,  if  judge  is  absent 484 

while  involuntary  proceeding  is  pending 484 


W. 

definition,  Bankr.  Act,  §  1 ^ ^ 3 

meaning  applied  and  considered 18 

involuntary  proceedings  not  to  be  brought  against,  Bankr.  Act,  |4 138 

bankruptcy  proceedings  against,  exception :••••..  ^^^ 

who  entitled  to  exception 149 

subsequent  change  of  occupation 147 

priority  of  payment,  Bankr.  Act,  §  64b (4) 985 

priority  of  payment ;    term   construed 10^ 

assignment  of  claim;  effect 1006 

orders  directing  payment 1006 

time  checks   1006 

borrowing  money  to  pay , 1006 

services  performed  within  three  montks 1008 

owning  at  time  of  bankruptcy 1008 

persons  entitled 1009 

wage-earner ;  definition   1009 

character  of  services  controls 1009-1011 

traveling  or  city  salesmen 1012 

payment  not  a  preference 894 


Gkkeeal  Inpbx.  1671 
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Wwrahovse  Beoelpts.  tasr 

pledge;  validity  of  lien 1058 

Widow. 

^wer,  death  of  bankrapt 274 

Wife. 

maintenance,  debt  for,  not  discharged,  Bankr.  Act,  §17 421 

claim  for,  not  discharged , 430,.    439 

claim  against  husband,  provability 955 

for  services  to  husband 056 

conveyances  to,  without  consideration,  void 1075 

examination  of;  concerning  conduct  of  business 501 

voluntary  settlements  by  insolvent  husband,  void 1075 

Wife  and  Child.' 

liability  for  maintenance  not  discharged 430,  439 

Witneaaea. 

examination  before  referee.  Gen.  Ord.  XXII . '. 1210 

See  Examination  of  Witnetaes,         •  * 

contempts,  refusal  to  appear 690 

refusal  to  be  sworn 691 

to  answer  material  questibons 691 

evasive  and  impertinent  answers 692 

examination,  compulsory,  see  Ecoamination  of  Witneases. 

Worda  and  PlmuMS. 

meaning,  Bankr.  Act,  f  1. •••••••• • ••  1 

See  Definitione. 

Writa  of  :firroy» 

to  Supreme  Court,  Bankr.  Act,  f <  25a.  •  • 561 

trustee  not  required  to  give  bond,  Bankr.  Act,  $  25e 561 

forms;   petition,  from  Supreme  Court  to  circuit  court  of  appeals,  Supp.  FormB, 

No.    163    .' .'.  1402 

form  of  writ,  Supp.  Form,  No.  154 1403 

adjudication,  alter  trial  by  jury 592 
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AMERICAN  BANKRUPTCY  REPORTS " 

Report  with  annotations  the  Bankruptcy  decisions  of  the  Federal 
and  State  Courts.     Monthly  numbers  and  boimd  volumes. 

Price  per  volume,  Library  Edition,  Canvas      -       $5.00 
Price  per  voltime,  Bible  Paper  Edition,  Buckram        5.50 

AMERICAN  BANKRUPTCY  DIGEST 

Digesting  the  decisions  of  the  American  Bankruptcy  Reports, 
Volumes  I-XXXV,  inclusive,  1898-1916.  It  consolidates  under  one 
analysis  and  supersedes  the  old  three-volume  Bankruptcy  Digest, 

2  Voltimes,  Buckram,  $io.oc 

CHAMBERLAYNE'S  MODERN  LAW  OP  EVIDENCE 

Mr.  Chamberlayne  treats  the  subject  of  Evidence  from  a  point  of 
view  different  from  that  employed  in  any  other  treatise. 

He  views  the  Ptmdamentals  of  his  subject  in  a  strikingly  original 
manner,  radically  distinguished  from  any  other  work. 

About  100,000  citations  are  given.  '       

Library  Edition,  5  Volumes     -    $35.00 
Bible  Paper  Edition,  j  Volumes    37.50 

HAGAR  &  ALEiXANDER'S  BANKRUPTCY  RULES  AND 

FORMS,  SECOND  EDITION 

Forms  with  Annotations  for  every  step  in  a  Bankruptcy  Proceed- 
ing, including  Equity. 

Its  Exclusive,  Special  and  Practical  Feattires  have  made  it  of  great 
assistance  and  well  nigh  indispensable  to  the  Bankruptcy  Practitioners. 

Royal  Octavo,  Buckram,  $9.00 

MOORE  ON  FRAUDULENT  CONVEYANCES 

An  exhaustive  treatise   on   the   law   of  Fraudulent  Conveyances 
'  and  Creditors'  Remedies,  including  Rights  and  Remedies  tmder  the 
Bankruptcy  Act. 

2  Volumes,  Buckram,  $12.00 

WOOD  ON  LIMITATIONS,  4TH  EDITION 

The  New  Edition  of.  this  Standard  Work  includes  Adverse  Posses- 
sion,  and  is  15  years  later  than  the  last  edition. 

For  a  generation,  "  Wood  on  Limitations'*  has  been  recognized  by 
the  Courts  as  an  authority. 

2  Volumes,  Buckram,  $15.00 
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